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DISCLAIMER.

The compilation of documents in this Compendium, as well
as the pelicies, procedures and interpretations outlined
" in the documents themselves, is intended solely for the
guidance of employees of +the U.S. Environmental
Protection Agency. This compilation may not include all
documents discussing Agency views on particular subjects.
In addition, these documents are not intended and cannot
be relied upon to create any rights, substantive or
procedural, enforceable by any party in litigation with
the United States. The views expressed in these
documents do not necessarily reflect the current position

of the Agency, and EPA reserves the right toc act at
variance with these views or to change them at any time
without public notice.
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9431.1984(01)

PERMIT POLICY Q & A REPORT
DEFINITION OF UPPERMOST AQUIFER

SEPTEMBER 10, 1984

PIRMIT POLICY CUZSTION & ANSURR
CCARTESLY RZPORT

Crounswater Protection Stancdards

l. CQCuestion: Do tho cefinitions of *uppermost aguifer® and
*aguifer® incluce the top most saturated clay layver even though
that stratum 1S not used as A groundwater resource? 40 CFR 260,10,

Answer: The 26 July 1932 preamble suQgests that *significant
yielc® of grouncwater is determined on & case by case basgis,
depencing on site specilic factors.. Significant yield in the
southwest {8 likely to be 2 much lower quantity than significant
vield in the Fast. In 24dition, the flow from a number of well
systens cah e totaled in OorcCer %o Teach the lovel of significance,
Thus, if the saturated clay layer can procduce a significant yelld
0% greoundwater frcn a single well or fron a comdbination of
wells, then that laver may Deet the definition cf aa agquifer,
If that layer is also-the formatlion nearest tc.the natural grouna
surface or is hydraulically intercennec:e? to such s surface,

- - s ‘ - »
{t mcezs the ceffnition of Qppe:'.-.rost aguifer. . %31.0!(84)
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JUNE 87
A, RCRA PROGRAM

was%e Mirdimjzarion Rec.lrement

wha~ 15 “he tasis for «~aste minlmization axd «hat 1s resuired?

-rle

)

In the 1384 Hazardous and 30lid waste Amendments (HSWA) +z the

Resource Conservation and Recovery Act (RCRA) i(Section 3002), Congress
stated that as a matter of national policy, the ceneration of nazarious
waste should be reduced or elirdnated as expeditiously as possitle.
waste what 1s neverw.neless generated should be %reated, swored or
cd:sposed of sc as O minimize the present and future threat -o human
healwh rthe environment.

HSWA required that generators of a hazardous waste submit a biennaal
report %0 the Regional Adminisrrator which would include:. 1) efforss
under—aken during the year -o reduce the volume and toxicity of was=e
generated, and 2) whe changes in volume and toxicity of ‘waste acrtually
achieved during the year 1n camparison with previous years (Section
3002(a)(6)(a~=C). Effective Septemper 1, 1985, generators had to use a
manu fest containing a certification oy %he generator that ne had a
program in place no reduce the volume or guantity and toxicity of
hazardous waste to the degree determined by the generator to be
econamically practicaple. The program must include a practicable
methad currently available £o the generator which minimize the presen:
and future threart %o human health and the enviromment. Also effective
wember 1, 1985, any permit issued under Section 3004 of the Solii
Waste Disposal Act for the treatment, storage or disposal of hazardous
waste "ust require that the permittee certify no less of<en than
annually that he has a program in place to redute the volume and
noxicity of hazardous waste that he generates =0 the degree determined
by the permitiee 5 De econcmically practicable. The permittee’'s
procosed method of treatment, storage or disposal must include a
practicable method currently available to him which minimizes the
present and future threat to human health and the envirorment.

. The term "waste minimization” has been defined differently by differen=
orzanizations. The U.S. EPA, in 1ts October 1986 Report to Congress or.
+he minimization of hazardous waste, Jefined waste minimizaton as:

"The reduction, to the extent feasible, of hazardous wasne that
is generated or subsequently treated, stored, or disposed of.

It includes any source reduction Or recycling activity undertaken
by a generator that resul<s in either: (l) the reduction of notal
volume or quantity of hazardous wasrte or (2) the reduction of
toxicity of hazardous waste, or both, so long as the reduction is
oonsistent with the goal of minimizing present and future threans
<0 human health and the enviroment. Waste minimization does non
include treatment of hazardous waste."”

Saurce: Elaine Bby (202) 475-7237
Research: Carla A. Rellerger.
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY 94

JUNE 87
2. P2 Was~e Minimizatior Promram de=ivi-ies

what s IPA curren=ly dcing in the arez of waswe maniTtization?

J =14

Tor wne past =wo vears, <he Office of Solil waste nhas doeen araively
muolved in the area 5f waste munimization, -Ina 1986 repc—. +c
Jongress required under Section 80C2(r) cf RCRA, IFA stased wthas
incentives for waste MINnimization are sStrong anc growing. Since
3a%2 w2S sZarce on exiSting waste minimization programs, FrL

starned what it would reporm tadk to fongress in 1990 on the n

for "carranc and control” regulazions for waste minimiza+tion.

Under Sec~.on BOO2(r) Congress had asked EPA =0 look at desirapiliny
and feasitility of "camand and control" regulations.

As % 1s presently structured, the Agency's waste minumization
program has =wo principle objectives: (1) evaluate the need for
regulazions for waste minimization anc present this evalcation

along with appropriatg recamtencatlons in a report to Congress in
1990, and (2) foster +=he use of waste minimization through echnolcgy
wransfer and informatinn dissemination activities. In order to
acrueve these goals, OSW develcoped ins 1987 and 1988 Fiscal Year
pragrams to focus on cathering information and data to cdetermine
~aste minimization trends and <o develop informanion dissemination
and zechnology transfer activities.

Fresently, OSw activities include:

(1) Revising the requirement for a narrative statement for waste
minimuzation in biennial reports. The current format consists
of a "blank page" with instructions no provide a "narrative .
descriprion” of waste minimization activities. The revised
biennial report will consist of yes/no questions which will
indicate generators' awareness of waste minimization, specific
questions about waste minimization techrugues, and volume of
toxicity Of data.

(2) Initiating a computerized data and information retrieval
system for waste minimization.

{3) Developing waste minimization policy statements which will be
con-binding and reflect EPA's 1deas on what does and does not
constitute waste minimization.

(4) Co-Sponsoring two meetings “"National Roundtable of State
-Waste Reduction Programs” and woods Hole III “"Waste Minimizarion
- The Hurdles Ahead"”.

~1
nr
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

JuLy 87

4. laboratorv Audir Inspection

what 1s the Laboravory Audit Inspecwion (LAI) Program?

T™he Resource Conservation and Recovery Act (RCRA) requires *he owner/
coerator of a surface Lmpoundmerr., landfill or land wreatment undi% tha-
15 used 6 manage hazardous waste %O implement 2 ground water monltoring
nrooram capable of determining a facility's impact on the uppermos<
agquifer. The Enviromental Protection Agency has developed gquilance
ti=led, RCRA Ground Water Monitoring Technical Enforcement Guidance
Socurent (TEGD), which detalls the technical aspects of ground-water
monitoring syssem design and cperation Zeemed inportant by the Agency %0
assist a ground water moni%orinc system %o meet the goals of the RCRA
program.  Once it has been established that the owner/operator has
aieriately designed and constructad the ground water MONitOring watner
sys=xs and tha% these sys<tems are providing representative ground-waster
satpies, EPA must confirm that <hese samples are being properly analyzed.

The TfZice of Waste Program Enforcement (OWPE), RCRA Enforcement Division,
is developing a RCRA laboratary Audit Inspection (LAl) program. The

goal of the inspection program is to enable the Owner/cperator .0
determine whether the laboratory that the owner/ocperator is using for
grourd waver samole analyses is properly equipped, raintained, and
s+affed, and whether samples are properly logged and +wracked throughout
*he laboratory. :

This inspecrion does no* constiture a laboratory certification for

pur;nst of ".he RCR«:‘proqrem- If. is simply Jesigned =o confirmm wra- Tne
labcratory is capable of performing quality analysis work for ‘the owner/
Opera=ors ground-water ronitoring program. '

Source: Ned Pryor (202) 475-7033
Research: Carcline Danek
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY
~ JANUARY 88

1. Definition of Used 0il

Number 2 fuel o0il is used to clean air filters and then is
burned for energy recovery. Is "used 0il" subject to the
regulations of 40 CFR 266, Subpart E? If the substance used
for cleaning the air filters was gasoline, and then was
burned for energy recovery, would it be considered "used
oi1l1"? :

Currently, there is no more specific definition of
"used 0il" than that found in RCRA Section 1004 and in
40 CFR 266.40(b). When the "used o0il*" technical
standards are proposed, 2 more specific definition of
"used 0il"™ will be included in that proposal. EPA's
current position is o¢il that has been refined from
crude oil, used as a lubricating hydraulic or heat
transfer fluid, and hag become contaminated through
use, is & "used o0il." Petroleum distillates which have
been used only as cleaning agents, or only for their
solvent propertieg, would not be regulated as "used
0il™ when burned for energy recovery or recycled in
some other manner. It is important to note that "used
0il" does not need to be a so0lid waste per Section
261.2 in order to be regulated under RCRA Subtitle C,
because the authority to regulate "used o0il" is found
in Section 3014 of RCRA. : '

Source: Dave Tompton (202) 382-2550
Research: Becky Cuthbertson

[UAN
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JANUARY 88

Se LiSPEuSas O Mixel FalluelilVe all malarlllos Mmooz

A generator of a mixed radicactive and hazardous waste,
which 1is a listed hazardous waste with a pH below 2,
disposes of it on-site in a land disposal unit. The
disposal began in early 1986 and ended in the summer of
1987, The owner never submitted a Part A or Part B permit
application. The State in which the facility is located
becane’ ‘authorized for RCRA in late 1985, but is not
authorized to enforce HSWA provisions, and is nhot authorized
to regulate mixed waste. However, the State has its own

regulations regarding mixed waste. I1f the owner wants to
close the land disposal unit, will he be regquired to submit
a Part B permit application and conduct groundwater

monitoring?

According to the Federal Register of July 3, 1986 (51
FR 24504), mixed radioactive and hazardous waste is
subject to RCRA regulation. In a state which is
authorized to implement Subtitle €, the mixed waste
will not be subject to the Subtitle C authorized
program until the state becomes authorized to regulate
mixed waste; however, state regulations enforced under
state law would apply to the mixed waste. 1In addition,
if the facility contained a RCRA-regulated unit, and
was applying for its permit, EPA could use RCRA Section
3004(u) authority for releases of hazardous
constituents from solid waste management units (the
mixed radicactive and hazardous waste would be a solid
waste, per Section 261.2(b).

Once the State receives authorization to regulate mixed
radiocactive and hazardous waste, the disposal unit
would become subject to the State's authorized program
regulations, and would become subject to the HSWA
provisions (which would be enforced by EPA until the
State gained authorization to implement HSWA

authorities).

1f the disposal unit was closed and was an inactive
facility prior to the date chosen by the State to be
the interim status "in existence® date, the disposal
unit might not be subject to State Subtitle C
regulation unless the waste was subseguently managed in
a manner that would constitute treatment, storage, or
disposal. However, if State law does not otherwise
prohibit it, the State could elect not to grandfather
any inactive mixed waste units. A State counld do this
because a State RCRA program can be broader in scope
than the Federal program. Thus, a State could choose
to Ttegulate inactive units in some manner.

If the disposal unit was still an active facility on
the date the State selects as its interim status “in
existence® date, which can be no later than the date on
which the State's authorization to regulate mixed waste
became effective, the facility would need to subnmit a

(zo)esel teve



3. Disposal of Mixed Radiocactive and Bazardous Waste
(Cont'd)

Part A pernit application within the timeframe
specified in the State's regulations or statute to
qualify for interim status.

Depending on the regulatory dates selected by the
State, closure of the disposal unit could occur while
the facility was under interim status. State law on
closure, post~closure permits, and groundwater

monitoring will contrel.

Source: Eetty Shackleford (202) 382-2221
Research: Becky Cuthbertson



1 . UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 9431.1989(01)

WASHINGTON, D.C. 20460

hann g

JN 26 1989

QFEICE oF
SOLIO WASTE AND EMERTENCY 2E83P 1 .02

Peter R. Simon, M.D., M.P.H.
Assistant Meical Directer

Division of Family Heath

Cannon Building

Davis Street

Providence, Rhode Island 02908-5087

Dear Dr. Simon:

Thank you for your letter of April 20, 196w, regarding the
potential effect of the leach testing procedure on programs
designed to remove lead-contaminated soils from residential

areas.

Under existing solid waste regulations, if a contaminated
soil is removed from a site, the generator must determine
whether the soil is contaminated by a hazardous waste and thus
must be managed as a hazardous waste. (Contaminated soil that
is left in place is not subject to any hazardous waste
management requiraments, including any testing.)  This
determination can be made either by testing the waste
containing seil or through knowledge of the composition of the
wvaste soil. If the soil is deemed to contain a hazardous
waste, it must be managed under the Subtitle C regulations of
the Resource Conservation and Recovery Act (RCRA).

RCRA requires that regulatory decisions regarding a
hazardous waste take into account the potential risks to human
health and ths environment posed by mismanagement of the waste.
The Envirommental Protection Agency (EPA) has determined that a
municipal landfill, which does not have design and operating
standards as stringent as those under Subtitle C of RCRA, is
not an appropriate site for disposal of hazardous waste. Under
the existing statutory and regulatory framswork, hazardous
‘wvaste generated as a result of cleanups at industrial and
residential sites are subject to the sare management standards.
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As you know, EPA also has authority to clean up releases
of hazardous materizls under the Comprehensive Environmental
"Response, Compensation and Liability Act, more popularly known.
as "Superfund.® Superfund, like RCRA, requires cleanups to
protect human health and the environment. Furthermore, unless
certain exceptions apply, Superfund cleanups must comply with
requirements from other environmental statutes, such as RCRa,
when those requirements are "applicable" to the Superfund
activities. The Superfund statute alsc encourages compliance
with these other laws where they doc not apply, but are
"relevant" or “appropriate® to the clean-up action. Currently,
EPA follows the rules outlined above to determine whether the
hazardous material at a Superfund site is a RCRA hazardous
waste == in other words, we test the material or determine
whether it is hazardous based on knowledge of its composition.
If the material were a RCRA waste, RCRA standards would
probably be "“applicable," and disposal in & municipal landtlll
would not be acceptable.

You have expressed concern that EPA has proposed to change
its regulatory test for determining whether a waste is toxic
hazardous waste. Section 3001(g) of the 1984 amendments to
RCRA specifically directed EPA to exanmine the extraction
procedure (EP) toxicity test as 2 predictor of the leaching
potentizl of waste and to make necessary changes to improve its
accuracy. In June 1986 (see 51 IR 21648), the Agancy proposed
to require a new, more precise, leaching procedure, using s
buffered solution instead of an acid titration, to determine
wvhether a waste is characteristically hazardous based upon its
toxicity. This test, the toxicity characteristic leaching
procedure (TCLP), is more precise than the original EP toxicity
test. A second Feder:zl Register notice (53 FR 18792, May 24,
1988) provided additional information ané opportunity for
comment on the TCLP. When the toxicity characteristic proposal
is promulgated ag & finzl rule, the TCLP will superseds the EP

test.

We are avare that under certzin conditions the TCLP may be
somevhat more aggressive than the EP toxicity test. PFor this
reason, we are gathering information on the relationship
between the two test procedures.  We would like to ensure that '
the test pmsoedures ve use tc determine whether a waste is
hazardous appropriately model our resasonable worst-case
niszanagement scenarioc == in the case of the toxicity
characteristic, managemsnt of & hazardous waste in a municipal

‘landf£ill.
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At this time, we are working closely with EPA Region I
officials to assess the possible implications of applying the
TCLP to lead-contaminated soils. I encourage you to provide us
‘"with any information you may have that compares the results of
the two procedures on identical lead-contaminated soil samples.
We will be using these data in our continuing efforts to
improve the accuracy and reproducibility of.our test

procedures.

Thank you for sharing your concerns with us. To keep up
to date on our progress regarding this matter, we suggest that
you contact Gerry levy, Branch Chief of Massachusetts Waste
Management, in our Region I office. Mr. Levy can be reached

at (617) 573-5720.
Sincerely yours,

e A

Jonathan.Z. Ca n
‘Acting Assistant Administrator
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SEP 2 6 1€

Mr. Jeffrey J. Wells

Regulatory Consultant

- HazMat EnVironmental Group Inc.
P.0. Box 676

Buffalo, NY 14217

Dear Mr. Wells:

Thank you for your letter of July 24, 1989,  reguesting
verification of your interpretation regarding the wastewater treat-
ment unit exemption. Specifically, you are seeking confirmation
that a facility, which operates a wastewater treatment unit that
discharges to a POTW as defined in section 260.10, may also receive
and treat wastewater from any off-site source and not affect the
exemption under which the unit operates.

As you pointed out in your letter, in the September 2, 1988

Federal Regjster notice (53 FR 34079), EPA stated that the
applicability of the exemption does not depend on whether the on-
site wastewater treatment facility also treats wastewater generated
off-site. As long as the facility accepting ‘and treating the
wastewater from an off-site source does not viclate the conditions
of its NPDES permit or pretreatment agreement, it is the Agency's
intent to allow a facility to operate with this exemption.
Of course, as also discussed in the same notice, any storage or
treatment tank system used to manage the wastewateér at -the
generator's facility, prior to shipment to the cff-site exempted
wastewater treatment unit, is not eligible for the wastewater
treatment unit exemption. )

Please accept my apology for the delay in responding to your
letter. 1If you should have any further questions regarding this
issue, please call me at (202) 475-9614. .

Sincerely,

William J. Kline
Environmental Scientist

cc: Chester Oszman, PSPD
Kirsten Engel, OGC
Randy Hill, OGC

[—
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June 5, 1989
MEMORANDUM

SUBJECT: Management of Test Samples as Hazardous Waste

FROM: Howard Wilson, Manager
Environmental Compliance Program

TO: Environmental Compliance Managers

This memo is intended to clarify a letter from the EPA's
Office of Solid Waste on the management of laboratory samples
under the Resource Conservation Recovery Act (40 CFR Part 261).

According to 40 CFR Part 261.4 (d) (1), samples collected
solely for the purposes of testing are exempted from the
regulations for hazardous waste management. I would like to
emphasize that this is a qualified exemption. The samples are
exempt from regulation as long as they meet any of the following
conditions contained in 261.4 (4) (1) (i..vi):

(i) . Being transported from the collector to the
laboratory
(ii) Being transported from the laboratory back to the
collector following testing
(iii) Being stored at the collector waiting to go to the
laboratory
(iv) Being stored at the laboratory before being tested
(v) Being stored at the laboratory after being tested
but before being returned to the collector
(vi) Being stored at the laboratory for a specific

purpose after being tested (i.e. for a court case
in which the sample is evidence, etc.)

Regulation 261.4 (d) (3) states that the exemption does not apply
if the laboratory determines the waste is hazardous and the
conditions listed above are no longer being met.

According to 40 CFR Part 261.5 (a), facilities that generate
less than 100 kg/mo of hazardous waste or 1 kg/mo of acute
hazardous waste are exempt from hazardous waste regulations.

This exemption is also conditional, based on a generator's

compliance with the following:

This document has been retyped from the original.



-2-

o Determining if their waste is hazardous; this is
required by 261.5 (b), which references 261.5 (qg),
which cites 262.11.

o Disposing of their waste at a facility authorized to
accept it; this is required by 261.5 (f)(3) and 261.5

(g)(3).

Generators of less than 100 Xg/mo of hazardous waste would also
be subject to RCRA requirements under regulation 262.34 if they
accumulate, for the purpose of disposal, greater than 1000 kg of
hazardous waste.

In summary, samples held for testing need not be
managed as hazardous waste while they are being tested. Once
they are determined to be waste, a determination of whether the
waste is hazardous must be made if it hasn't been already. . If
the waste is determined to be a hazardous waste, it must be
managed in full compliance with all applicable regulations,
including 40 CFR Parts 261.5 and 262.11.

This document has been retyped from the original.
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3 UNITED STATES ENVIRONMENTAL PROTECTION AGENCTY
¢ " WASHINGTON, D.C. 2046C
zio ﬂa" OFFIZz OF
- SOLID WASTE anw EVERGE S~ AESH UNIE
OSWER Directive $ 9432.00-1
MEMORANDUM .

SUBJECT: Totally Enclosed Treatment

-

FROM: Marcia Williams, Director ‘ -~ e B
- Office of Solid waste (WH=562)" - il
TO: ‘David Stringham, Chief
Solid Waste Branch, Region v
SHS-JCK-13

This is the regulatory clarification you reguested on
December 30, 1985 for the application of the totally enclosed
treatment facility exemption to a tank treating emission control
dusts at a scrap metal recycler. The system you describe is not
totally enclosed because of the reasons given below.

Your description of the Grede foundry indicates that it
heats scrap in a cupola. BEmissions from the cupoclz rise into a
hood which is connected to & baghouse vie ducts. Ms. Randi Kim
of your staff pointed out that hazardout waste is not generated
prior to the baghouse unit, and the hood is not directly connected
to the cupola. The emission control sludge captured in the
baghouse ig EP toxic for lead, and poscibly chromium, according
to Jim Roberts of the Michigan Department of Naturzl Resources.
Grede Poundries proposes to directly connect 2 mixing tank to the
baghouse by pipeline where the dust will be rendered nonhazardous
by mixing with nonhzzardous foundry waste sands and dusts contain-
ing bentonite clay. Since the mixing tank does not exist, we
cannot determine whether the tank can technically prevent release
of hazardous waste into the environment during treatment through
use of traps, recycle lines, etc. Therefore, the central issue
you rzise is whether the mixing tank can be considered directly
connected te the industriel production process, satisfying one
condition of a totally onclonod treatment facility as defined in

§260.10.

The definition in §260.10 of totally enclosed treatment
facilities specifies that the treatment must be directly connected
to an industrial production process. 1In your foundry example,



the cupola is part of the industrial produc ion process, since it
produces reusable metal: and the baghouse is part of the waste
treatment process, since the sludge is not associated with product
or raw materials, i.e., the sludge is disposed of, not recovered
for further recycling. Therefore, the treatment that occurs
downstream of the baghouse cannot gualify for & totally enclosed
treatment exemption, since the cupola is open to the air before

the hood collects the dust.

Although our preliminary information indicates that adsorption
to clay can be an acceptable treatment method, you should pursue
the guestion of whether the specific clay adsorption process pro-
posed for this facility will provide the effective treatment that
would allow it to be permitted as a treatment facility. Carlton
Wiles, ORD/Cincinnati, FTS 684-7871, may be able to provide you.
with further guidance on clay adsoption treatment standards that
should be incorporated into the treatment permit to assure effective

treatment.

With alternate management practices, the emission control C.
sludge would not be defined as a solid waste, and, therefore, would
not be a RCRA hazardous waste. 1If the fines were returned to the
cupcla for metal recovery, the entire process would be viewed as
closed loop recycling, and the baghouse sludge would not be con~
sidered to be 2 solid waste according to §261.2(e)(1)(iii). 1If the
sludge were reclaimed elsewhere, it also would not be considered
to be 2 so0lid waste, according to §2€61.2(c)(3). Sludges being
reclaimed are not considered to be solid waste unless specifically
listed by EPA, and this particular sludge is not so listed.

Alternatively, the system could be engineered differently.
By connecting the hood directly to the cupola, the system could
then meet the criteria for being directly connected to an
industrial production process. The system may then gualify
as a totally enclosed treatment system if the treatment met
the technical standards for being closed to the environment.

Since mixing the baghouse dust with bentonite clay as
described would require a RCRA permit for treatment, Grede
Foundries may wish to pursue one of these other approaches that
are not regulated under RCRA. According to data from the 1981
mail survey, many wvaste streams of K061 and K069 sludge are
recycled both on and off site, soc Grede may find that recycling
is 2 cost effective management strategy. If you have any ques~-
tions about this matter, you can contact Irene Horner of my staff

at FIS 382-2550.

cc: Solid Waste Branch Chiefs
Regions I-1IV and VI-X
Jim Roberts, Michigan DNR
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December 30, 1980

Lawrence W. Beirlein, Esqg.

Council for Safe Transportation
of Hazardous Articles

910 Seventeenth Street, N.W.

Washington, D. C. 20006

Dear Mr. Beirlein:

This is in response to your letter of December 8, 1980,
reguesting written clarification of whether puncturing, crushing
or shredding of aeroscl cans prior to disposal is a treatment
process subject to our RCRA hazardous waste management
regulations.

As you know, we clarified our regulations as they pertain to
containers which hold or have held hazardous wastes in amendments
published in 45 Federal Register 78524-7852%, November 25, 1980.
In those amendments, we clearly indicated that our regulations
are directed at controlling the management of hazardous wastes or
hazardous waste residues in non-empty containers as opposed to
controlling the management of the containers per se.

Accordingly, with respect to aeroscl cans, our regulations are
confined to regulation of the contents of the cans, not the cans
themselves. :

Based on this and the definition of "treatment" in §260.10
of our regulations, the puncturing, crushing or shredding of
non-empty aerosol cans which contain hazardous wastes does not
constitute hazardous waste treatment. Treatment is defined as

Yany method, technigue or process, . . . designed to change the
physical, chemical or biological character or composition of any
hazardous waste . . . . "™ Although puncturing, crushing or

shredding of an aerosol can changes the physical character of the
can, the can is not the hazardous waste. The materials in the
can are the hazardous waste and the puncturing, crushing or
shredding of the can does not change the physical, chemical or
biological character or composition of these materials.
Accordingly, the puncturing, crushing or shredding of such
aerosol cans does not require a RCRA permit or does not need to
comply with other reguirements of our hazardous waste management
regulations.

This document has been retyped from the original
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although this is beyond your reguest, I hasten to point out
that the materials rempved from aeroscl cans that are punctured,
crushed or shredded and the residues remaining on such cans, in
some cases, may be subject to our regulations. Let me discuss
several situations where this may be true. ‘

The first set of situations involve aerosol cans which hold
commercial chemical products listed in §261.33(e) and (f) of our
regulations. Where these chemicals are removed from aerosocl cans
when they are punctured, crushed or shredded, they are subject to
our regulations if they are discarded or intended to be
discarded; (if they are recovered for re-packaging and beneficial
use or recovered for other beneficial uses or legitimate
recycling or reclamation, which is their normal manner of use
they are not solid wastes and therefore not subject to our
regulations. If the removed chemicals are kept segregated from
the punctured, crushed or shredded cans, the regulated management
of those wastes would not involve management of the cans (except
see discussion below relative to §261.33(e) chemicals). If the
removed chemicals are not kept segregated from the punctured,
crushed or segregated cans, one has a "mixture" of chemicals and
cans (see §261.3(a) (1) (ii)) and this mixture is subject to our
regulations. Finally, even if the removed chemicals are kept
segregated from the cans but the chemicals are §261.33(e)
chemicals, then the residue on the punctured, crushed or shredded
cans (and, for all practical purposes, the cans themselves) are
subject to our regulations until they are triple-rinsed or
equivalently decontaminated (see §261.7(b) (3) at 45 Federal
Register 78529, November 25, 1980).

The other type of situation is where the cans hold products
which are not listed in §261.33(e) or (f) but which are to be
discarded (therefore are sclid waste) and exhibit one or more .of
the characteristics of hazardous waste (therefore are hazardous
waste). If those waste products are kept segregated from the
punctured, crushed or shredded cans, then, as above, their
regulated management would not involve management of the cans.
If segregation is not accomplished, then the mixture of these
products and the punctured, crushed or shredded cans would have
to be managed as a hazardous waste if the mixture also exhibits
one or more of the characteristics of hazardous waste. Of
course, if the product removed from the punctured, crushed or
shredded cans is not to be discarded but, instead, is to be
beneficially used or legitimately recycled or reclalmed then our

regulations de-not apply.

This document has been retyped from the original.
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3 um'rsx: STATES ENVIRONMENTAL PROTECTION AGENTY
j : WASHINGTON. £.C. 20460

3 . OFFIZI OF SOLID WasTE

il 28 12

OFFICL OF WATER
AND WASTL MANAGEMENT

Mr, Chris Bowell

Chemica.l Processors, Ing.
5501 Airpor:t Way south
Seaz=le, WA 98l0B

Dear Mr. Howell:

I an in receipt of your letter of June 1, 1881 co Mr.
Een Schuster regarding your reguest £or & working definiczion

of a "liquid" wast:e.

As you are aware, the Agency is ac:tively working o
develop improved laborasory procedures for defining both .
"ignitable" ané "liguid." In the interim vou may employ the
following weorking definition of a "liguil® when
evaluating wastes:

A liguid is any meterial that will pass through a2 0.43

micron £ilter 2t a pressure differential of 75 psi. If
the material 2o be eviluated consists ¢ < or more phases
then the pbases should be separsted by cen:r;fuga:;on or
other means Prior to evaluzting whether any of the phases
neet the above definition. "Pree ligquids®" as defined in
§260.10(a)(25) are 2 subset of this broader class of liguids.

Any waste os phases ©f 2 waste found to meet the above
Sefinition o©f a *liquid® should then be evaluated for ignitabilicy
using :he procedures in §261.21. All such wastes which contain -
or consist of liguids which have & flash point below 60°C arve
to be considered as ignitable wastes.

I bope this responsevserves to answer your gquestion. If
you would like--further information please feel free to give
me &z call 2t (202) 755-9187.

S;nce.ely,
il;,z}(..=;%~:aiasai-v'
Devid Friedman:
Manager

Waste Analysis Program
Bazardous and Industrial Waste Division (WE-56€5)

19



I think this covers all of the situations that may be encounterad.
I nope this is helpful teo you.
Singerely yours,

Gery N. Dietrich
Associate Deputy Assistant Administrator
for Solid Yaste '

bcec: Filomena Chau w/incoming
Jeck Lehman
Alan Corson

Dotz Darranh
Regional ALHM Division Directors, EPA Region I, Ill-X

A0
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AUGUST 82

Resolution of Difficult OQuestions - RCRA ﬂ"}'fi: Vo (S Ay

b, Juestion:

Resolytion:

The definizion of "existing portion” {40 CFR 250.10) r2fars 10 the
“original Part A jermit application.” Does this wmean the

first Part A submicted (Sefore Novemder i, 1980, for mos?
facilities) or the Tast amended Part i submiltad dJ-ing iatarim
status?

The term “original 2art A" megns the first Part A submitted which
fulfilled the requiraments for iatarim status.

source: Fred Lindsey, OSW
lesearch: Xaren Gale

“
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February 18,r1983

Mr. Duane W. Marshall
Regulatory Affairs Program Manager

NCASY
260 Madison Avenue
New York, New York 10016

Dear Duane:

The subject of what is and what is not a Totally Enclosed
Treatment Facility has come up a number of times since we
discussed the issue in July 1980C. In the course of answering
these questions, we prepared the enclosed Regulatory
Clarification, which we now send to everyone that asks. It
treats the subject generally, but I think it answers your

questions.

If I can provide any further clarification please let me
know.

Sincerely yours,

John P. Lehman
Director

Hazardous & Industrial Waste Division (WH-565)

Enclosure

bcc: Fred Lindsey

This document has been retyped from the original.
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TOTALLY ENCLOSED TREATMENT FACILITY
Regulatory Clarification

I. Issue: From questions asked since promulgation of the
regulations on May 19, 1980, it is clear that the definition and
practical application of the term “"totally enclosed treatment
facility" regquire clarification.

II. Discussion: The definition appears in §260.10(a) as
follows: '

Totally enclosed treatment facility means a facility for the
treatment of hazardous waste which is directly connected to-
an industrial production process and which is constructed
and operated in a manner which prevents the release of any
hazardous waste or any constituent thereof into the
environment during treatment. An example is a pipe in which
waste acid is neutralized. : '

A facility meeting this definition is exempted from the
reguirements of Parts 264 and 265 (See §§264.1(g)(5) and

265.1(c) (9)) and; by extension, the owner or ope:ator of that
facility need not notify nor seek a permit for that process. The
purpose of this provision is to remove from-active regulation
those treatment processes which occur in close proximity to the
industrial process which generates the waste and which are
constructed in such a way that there is little or no potential
for escape of pollutants. Such facilities pose negligible risk
to human health and the environment. '

The part of the definition which has generated the most
uncertainty is the meaning of "totally enclosed." The Agency
intends that a "totally enclosed" treatment facility be one which
is completely contained on all sides and poses littie or no
potential for éscape of waste to the environment even during
periods of process upset. The facility must be constructed so
that no predictable potential for overflows, spills, gaseous
'emissions, eiET} can result from malfunction of pumps, valves,
etc., associated with the totally enclosed treatment or from a
malfunction in the industrial process to which it is connected.

This document has been retyped from the original.
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Natural calamities or acts of sabotage or war (earthquakes,
'tgrnadoes, bombing, etc.) are not considered predictable,
however.

As a practical matter, the definition limits "totally
enclosed treatment facilities" to pipelines, tanks, and to other
chemical, physical, and biological treatment operations which are
carried out in tank-like equipment (e.g., stills, distillation
columns, or pressure vessels) and which are constructed and
operated to prevent discharge of potentially hazardous material
to the environment. This regquires consideration of the three
primary avenues of escape: leakage, spills, and emissions.

To prevent leaking, the tank, pipe, etc., must be made of
impermeable materials. The Agency is using the term impermeable
in the practical sense to mean no transmission of contained
materials in quantities which would be visibly apparent.
Further, as with any other treatment process, totally enclosed
treatment facilities are subject to natural deterioration
(corrosion, etc.) which could ultimately result in leaks. To
meet the requirement in the definition that treatment be
conducted ¥, . . in a manner which prevents the release of any
hazardous waste or any constituent thereof into the environment
. . . ." the Agency believes that an owner or operator claiming
the exemption generally will have to conduct inspections or other
discovety activities to detect deterioration and carry out
maintenance activities sufficient to remedy it. A tank or pipe
which leaks is not a totally enclosed facility. As a result,
leaks must be prevented from totally enclosed facilities or the
facility is in violation of the regulations.

A totally enclosed facility must be enclosed on all sides.
A tank or similar equipment must have a cover which would
-eliminate gaseoﬁs emissions and spills. However,-many tanks
incorporate vents and relief valves for either operating or

This document has been retyped from the original.
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emergency reasons. Such vents must be designed to prevent
overflows of liquids and emissions of harmful gases and aerosols,
where such events might occur through normal operation, eguipment
failure, or process upset. This can often be accomplished by the
use of traps, recycle lines, and sorption columns of various
designs to prevent spills and gaseous emissions. - If effectively
protected by such devices, a vented tank would qualify as a
totally enclosed treatment facility.

When considering protective devices for tank vents, the
guestion arises as to whether the protective device is itself
adequate. The test involves a judgment as to whether the
overflow or gaseous emission passing through the vent will be
prevented from reaching the environment. For example, an open

catchment basin for overflows is not satisfactory if the
hazardous constituents in the waste may be emitted to the air.

Similarly, it may also not be satisfactory if it is only large
enough to hold the tank overflow for a brief period before it
also overflows. However, even in this situation, alarm systems
could be installed to ensure that the capacity of the catchment
basin is not exceeded. Where air emissions from vents or relief
valves are concerned, if the waste is non-volatile or the
emissions cannot contain gases or aerosols which could be
hazardous in the atmosphere, then no protective devices are
necessary. An example might be a pressure relief valve on a tank
containing non-volatile wastes. Where potentially harmful
emissions could occur, then positive steps must be taken. For
example, the vent could be connected to an incinerator or process
kiln. 2Alternately, a sorption column might be suitable if
emission rates are low, the efficiency of the column approaches
100 percent, ggg alarms or other safegugrds are available so that
the upset causing the emission will be rectified before the
capacity of the column is exceeded. Scrubbers will normally not

This document has been retyped from the original.

Qo
L



4

be sufficient because of their tendency to malfunction and
efficiencies typically do not approach 100 percent.

Tanks sometimes have floating roofs. To be eligible as a
totally enclosed facility, such tanks should be constructed so
that the roof has a sliding seal on the side which is designed to
prevent gaseous emissions and protect against possible overflow.

The paft of the definition requiring that totally enclosed
treatment facilities be "directly connected to an industrial
production process" also generates some uncertainty. As long as
the process is integrally connected via pipe to the production
process, there is no potential for the waste to be lost. The
term "industrial production process" was meant to include only
those processes which produce a product, anlintermediate, a
byproduct, or a material which is used back in the production
process. Thus, a totally enclosed treatment operation,
integrally connected downstream from a wastewater treatment
lagoon would not be eligible for the exemption because the
process to which it is connected is not an "industrial production
process."™ Neither would any totally enclosed treatment process
at an off-site hazardous waste management facility qualify,
unless it were integrally connected via pipeline to the
generator's production process. Obviously, a waste transported
by truck or rail is not integrally connected to the production
process.

Hazardous waste treatment is often conducted in a series of
unit operations, each connected by pipe to the other. As long as
one end of a treatment train is integrally connected to a
production process, and each unit operation is integrally
connected to the other, all qualify for the exemption if they
meet the reguirement of being "totally enclosed."™ 1If one unit
operation is not "totally enclosed" or is not "integrally
connected," then only unit operations upstream from that unit

This document has been retyped from the original.



would gualify for the exemption. The unit and downstream process
would require a permit.

The device connecting the totally enclosed treatment
facility to the generating process will normally be a pipe.
However, some pipes (e.g., sewers) are constructed with manholes,
vents, sumps, and other openings. Pipes with such openings may
qualify as totally enclosed only if there is no potential for
erissions or overflow of liguids during periods of process upset,
or if egquipment (sorption columns, catchment basins, etc.) has
been installed to prevent escape of hazardous waste or any
potentially hazardous constituent thereof to the environment.

This exemption for totally enclosed treatment facilities
applies only to the facility itself. The effluent from that
facility may still be regulated. If the waste entering the
totally enclosed treatment facility is listed in Subpart D of
Part 261, then the effluent from the facility is automatically a
hazardous waste and must be treated as such; unless it is
"delisted" in accordance with §§260.20 and 260.22. If, on the
other hand, the waste entering the totally enclosed treatment
facility is hazardous because it meets one of the characteristics
described in Subpart C of Part 261, then the effluent waste is a
regulated hazardous waste only if the effluent meets one of the
characteristics. Since the totally enclosed treatment facility
is exempted from the régulatory requirements, it is only the
effluents from such processes which are of interest to the
Agency. Thus, whether the waste in a totally enclosed treatment
facility must be considered towards the 1000 kg/month small
guantity generator limit, depends on whether it is a regulated
hazardous waste as it exits the totally enclosed treatment
facility. — 4

Finally, it is important to note that if the~effluents from
a totally enclosed treatment facility are discharged to a surface

This document has been retyped from the original.
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water body (lake or stream) or to a publicly owned treatment

works or sewer line connected thereto, then these wastes are not

subject to the RCRA hazardous waste controls at all but are,
instead, subject to the Clean Water Act and regulations

promulgated thereunder (See 45 FR 76075).

III. Resolution: In sum, a “"totally enclosed treatment facility"

must: '

' (a) Be completely contained on all sides.

(b) Pose negligible potential for escape of constituents to
the environment except through natural calamities or
acts of sabotage or war.

(c) Be connected directly by pipeline or similar totally
enclosed device to an industrial production process
which produces a product, byproduct, intermediate, or a
material which is used back in the process.

This document has been retyped from the original.
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EMORAK DU .
A

SIRJIFCTs Recant Court Decixion on RCRA Abplicabili:y to
Storage racllities

oM Johm Stinmer, Director _
: Dftice of Sglid wasre (wweS561)

Tl “azsar#cus wWaate Diviatnn irectors, “ejicns I=X

In = Tecent “ecision, Ynvirmarental Retarse fure v. Lamsrinr,
71a P.2¢ 331, the United Statex Court of Appesis, rourth Circuit,
declared that 2 pecaon in control of a site where drumoed
hazardous wastes are held i{s enyaged in ®storage” of hazarzous
vaste under ACRA even thOoNgN 2l) the wastes were placed at the
site dbefore iovewmder 19, 1980 The defendant wed argued he was
not covered by the RIRNA rsgulsations Decsuse ha had not placed
any wvantes in storage alter the date the rsgulations went iat®
effect, The court, citing the definition of storage i{m 40 CFR
262.10, hesu tnat the fact thet nd wegtes had >2ca 22.352 in
storsge after November 19, 1980, was “"irmaterizl® because the
jofendant hac continued o stors wastes deposited bDefore that
3B, '

This decision sgpports previous guidsnce we have issuec on
this sudject (attached). Iz i particularly significant because
it was delivered by a court which has traditionelly taken 2
narrow view of EPA's authority., Plezse note this decision and
enzure that both technicel stal? ané Regiontl Counsel are aware
of it

Atzachwents .

est Sv Araseh Chiefs
Perxics Contacts
nart Gresnwood

Uﬁ-563:Cnillcrzcn:tn.52(30:382-4692:11/25/!3zHillo;'s disk ¢S
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January 27, 1984'
MEMORANDUM
SUBJECT: Determination of Operator at the DOE Oak Ridge Facility

FROM: Bruce R. Weddle, Acting Director

Permits and State Programs Division (WH-563)
TO: James H. Scarbrough, Chief

Residuals Management Branch

Region IV

I am writing in response to your letter of December 30
regarding who should be the operator in the pending permit for
the DOE facility at Oak Ridge, Tennessee. My staff has been in
contact with your staff and other HQ offices concerning the
issues in this case. It is my understanding that the Office of
General Counsel has regquested copies of the permit and related
documents and has asked your Office of Regional Counsel to delay
any decisions in this matter until OGC has reviewed these
documents. You should also be advised that the generic issue of
contractors servipng as RCRA permittees has been raised in the
negotiations between EPA and DOE Headquarters. We will let you
know of any developments in these negotiations and we urge you to
keep us advised of developments in the Oak Ridge case. '

1 have two general comments at this time regarding the Oak
Ridge operator issue.

First, the decision as to which party should be the operator
in the permit should be made by the Regional Office, based on
application of the definition of "operator" in §260.10. As
general guidance in such determinations, I suggest that you
consider the role of the contractor in making major decisions at
the facility. If the contractor has considerable autonomy to
make such decisions without DOE involvement, then the contractor
could be considered the operator. If on the other hand, DOE
retains responsibility for major decisions, then DOE could be
considered the operator. Obviously, there will be cases where
the contractor's responsibility is less precisely defined; in
those cases, the Region should exercise judgement given the
factual situation. (OGC may have additional guidance in this
area following their review of the Oak Ridge situation. 1In
particular, OGC will examine the contract language and site

This document has been retyped from the original.
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management practices at Oak Ridge in respect to the §260.10
definition.)

Second, your letter states that the Region may deny the DOE
permit if the disagreement with DOE is not resolved. I suggest
that you consider, instead, making a determination as to who is
the "operator" and issuing the permit. (This assumes that the
application demonstrates compliance with RCRA and is signed by
the proper owner and operator.) If the permittee objects to
pernit conditions, he may appeal those conditions. But I'm not
sure whether there are grounds to deny the permit and I doubt
that such an action would help resolve the larger questions.
(Again, OGC may have some suggestions in this regard as well.)

Please let me know if we can provide additional assistance
on this issue.

cc: Gene Lucero
Peter Guerrero
Terry Grogan
Elizabeth Cotswoth
Susan Schmedes (OGC)
Tony Baney (OWPE)
Sandy Williams (OP2)

This document has been retyped from the original.
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REMURKAND UM

SUBJECT: Peruit Policy for Decanning and Crustiny Operations

FROM: . John H, Skinner.'b1r§ctor
Office of Solfd Waste

T0: . .James H. Scarbrough, Chief
Resiauals Manageaent Branch, Region 1V

This sesorancum {s in response to your April 3, 1934,
request for s headguarters policy interpretation on persftting
of hazardous waste decanning and crusning operations.

> Based on our understanding of the process et Shultonm, Inc,,
o the tolletry crushing operation clearly meets thne dafinition of
3:':rea:aent‘ 1s specified In §264,10, It is therefore sudject to
wperaitting under Parts 264 ana 270, ¥e have dased our conclusion
on the following:

t¢) The adceition of wastewater in the crushing operation -
serves to reduce the potential for fires and explosions,
and also dilfutes the atcohol to a non-hazardous state.
This 1s coasistent with the treztment definition, which
extends to any “process...designed to change the physical,
chemical or biologicel character or composition of any
hazardous waste...s0 &35 'tD render such waste nonehazardous,
or less hazardous, or safer te tramspore, store or d¢ispose
6feces” That the water say serve othef purposes, such
as keeping the gears of tas mechanism clean and clezning
the container residuzls, docs not alter tha fact thet
treatment Of the hazardous wastes is takiany place. We
also would disagree with your sugjdestion thet the uyse
of the washwater is “incidental’® 2and thus does not
constitute treatment) by virtus of the fact tnat
vasnwaters &re used in other sinflar crushinmg
operations that 4o mot favolve hzzardous wastes,

Due Date

2} The memorandum of April 2, 1981, which dealt with-a
. 1{quid Stlvex decanning operation, wis a0t intended t¢
be .interpreted as applytng to all decanning and crushing
-~ operations. The Silvex decanning process im question



was-desiyned staply to agzregete the wastes into

larger conteiners, The uestcs were not rendered
Hon-Razerdous or less hazprcous, and any change {n

the wastes' cnaracteristics (such as 2 possidole chanye
in concentration) -cs fn this dnstancy tryly {ncidental.,
Cnanges 1n ¢ waste's charactertstics cannot be prosuned
to de incidental simply Dmcause they occur in a crusntn,
or gecaaninyg process,

Pleese let me know if you ‘have any further questions oa
tnis i1ssue.

cc: B, wWeddle
A. Lindsey
P. Guerrero
Te Groyen
E. Costworth
A. Corson
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

MAY 84

k. B 9432, o4 (g4)

1. Can a tankitke portadle filter press uses ia § wastewater treatment facility de
excludec from regulation {f the filter press oeets 41l of the 260.10 criteria
unoer “wastewater brestment writ® despite the fact 1t {5 mot 2 stationary dGevice?

Yes; the Ti{lter press would be excladed froe regulation by 265.1(c)(iV)
ang 264,1(g}(6) as 1 wistewaler treatoent wniz,
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SUBJECT: PDeflnition of T'ea:ment; Applica*ion to
~ Creat Lakes Carbon Corp.

FROM: John H. Skinner, Director
Office of Solid Waste (WH=562)

7T0: James Scarbrough, Chief
- Residyals Manacement B’anch
EPA Region IV )

We have reviewed and interpreted the definition of treatment
as defined in 40 CFR 260.19, Subpart B - Cefinitions. The defini-
tion is macde up of two parts: the change 'in the waste's character
effected by treatment and the purpose of the change. Based on this

definition, the process proposed by Great lLakes Cardon Corperation

(GLCC) does not ‘constitute treatment..® GLCC's plan to ardd water to
the cyanide contained in cissolvadle plastic bags will change the
physical character of the cyanide waste. However, the purpose of
this chance is to facllicate disposzl. The change will not make
the waste safer to dispose. None of -those purpcses listed in the

" definition, that is to neutralize; to recover energy or material
resources; to rencer such wasts non-hazardous or less hazzardous,
ssfer to transoeort, store, or dispose; or amenable for recovery,

amenable for storage, or roduced in volune, apply to the process
proposed by CLCC.

If you have any questions, please contact Mr. ‘Thomas Raugh o.
the Waste Trea:ment Branch at ?TS 382-2550.

9.1
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

NOVEMBER 84

4, 1 KA To.ulatlce & il an Yaouller® as a ...fcriation capadle Of yleldimg,

e sipnitioant amamt of ¢rouncwater to wells o oorings®(§260.10)., Poxr the
pwitposes if the ROAA progres, has "significant soat® o “sijniticamt ylels®
been Gelired?

Significant yield has not twen ansijtwns ¢ cdiacrete nrver becsuse significance
Gan vary from location to lecation. Signiflcant yield i{s depencent, in part,
on geolcgic and hyrolo;ic corciticrs. Fer instance, one lecstion may have
unaant mTiace s GToundeater resarces with upperncst geolegic strats
yiellirs cnly very smll craunts, Ancther location mey PMave simijar urper
sirata 2ut witheut sueh rich resarces. Decisicos on the ®significance” o
the yiel¢ from these sinllar strats sust be made in light of such regicral
corsiderations. Becwwwne af this varianility, e Ajency has not estallishec
‘4 winlmun signiticant yleld tiguse, Sore EPA Regions have found that 20
Gallore per day (grdd) te be agrrxxlete. Other hegions have used local
definitiors cr ranges (o.Q., 950 gnd). .A ¢isavasion of significant yield
is in the July 26, 1982, Peferal Recister (47 FR J2289),

Sarce: Bunell Vinceat (2u2) J8a=4eS58
" Gecrge Dixen  (202) 3824434 422 06(3¢)
Resoarch: aoroen [avicaon
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SUBJECT: Magquest for Guidance/Clarification of Nastewater
. Treatment Unit Definition

PRONMS Johe K. Skinner, Lirector
Otfice of S0LiC Waste (Wh=5§2)

TOs James H. Scarbrough, Chief
Regidusls RManagement Aranch
Waste Manayement Division
EPohes Rogion 1V

your memo of December 11, 198¢ is one of several reguests for
guidance that OSW has Tecsived from the Rsgions Since the vastewater
treatmasnt unit CXemption wvas promulgatec on kovember 17, 1980,

The case on which you reguested guidance invoclves tanks
StOring hazardous wastewaters thst are then truckec across the
Department of Energy Oak Kkidge reservation to & treatment facility
thut has an Nrlrd permit. You asketé whether a direct sechanical
connsction between the components of the treatment facility werse
necessary for the tanks tO be part of the wastewater treatment
tacility.

For the purposes ©of this exemption, & wastewater treatment
unit is cefined Ln 40 CFX £260.)0 as:

(1) & tank,

{2) which is part of a wastewater treatment facility subject
to regulation under sither Section 402 or sSection 3IU7(d)
©of the Clean Water ACt, and

'(3) whick recsives anc treats or stores ar influent wvaste~
viter that is a hazardous waste or which gensrates,
accunulatess, treats, Or Storfes a wWastewatsr tresatment
sludge that is 2 hazardous wasts,.

In providing guicance on implemsntation of this rule, we have
been basing our interpretations on ths intent of the exemption as
well as on the wording ot the reyulation.



You acknovledge that the DOE reservation is & ®"facilicy,®
and we have followed this interpretation in accepting thelir Part A
RCRA application. Because thers i3 no regquirement that components
of the wastewater units in a facility be connected, there is mno
reason why watervater could not be piped, trucked, or othervise
conveyed from one waterwater unit to another. Therefore, the
vastevater tanks in question are part of 2 wvastewatsr treatment

‘unit, exempt under 40 CFR §264.1(g)(6).

Purthez, this office has acknowledged that if wvastewater is
stored and treated in s tank st one facility prior to shipment to
& POTW, the tank is exempt under 40 CFR §264.1(g)(6) (see the

attached memorandum). o

1f you have any questions, pleasse call Doneld White
(382-7917) of wy staff.,

Attaczhment
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Generator Determinazion

5.

Wnile on manarvers, a U.S. Naval vessel generatas varicus hazardoug wastes on
board, suth as gpemt listed solvents ard reaciive wastes. These wastes are
placed in containers wnile still on the vessel. The vessel docks at 2 shipyard
and the wastes are inloaded from the ship and placed on the pier. The cuner/
operator (0/0) of the shipyard stores the wastes for up to 90 days without a
stooage pecmit and then manifests the waste for ghipment cffi-gite. Is the naval
vessel or the shipyard cpesator the generator of the waste,? 1f the shipyard

- cperater {s considered the generator, is he entitled t© the 90 day accumulation

time per §262.34?

The naval vessel is congidered the site where the waste is generated.

language in the October 30, 1@,%;&%(45372024)-&“&.11:
in certain cases & waste is rot generatad umt t is removed from & product
or raw material transpart vessel, This naval vessel is not & product or raw
material transport vessel; it is the site where & process produces & hazare
dous waste and is the generator according to the definition in §260.10. e
shipyard cperatar is not the generator and is not authorized to store wastes

for @ to 90 days withaut & permic.
Source: Carolyrn Barley (202) 3ge-2217 , CH3;7.02(SSD

Y
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Pree Liguids  J432.03(25)

1,

Secticn 3004(c)(3) of RCRA as amernded by the Razardous and Solid wWaste

Amendnents of 19684 states that "Effective twelve mnths after the date

of enactment...the placement of any liquid which is not a hazardous
minahndﬁufo:midmapemuu:quindmders?cqan
3005 (€)...is prehibited.” There is no mantion of “free liquids® in
this prehibition. How is EPA guing to define “any liguid®?

EPA believes that Corgress intended the termm "ligquid® in Section
3004(c)(3) to encompass free ligquids (ac defined in §260.10) as

well as ligquids. The legislative history to Section 3004(c)

indicates that Congress msant EPA t© dewvelcp &8 wuifomm definition of
"Lquid" and to prescribe a test to determine when 3 waste containg
liquids and free liguids. See S. Rep. No. 2B4, 98th Cong., 24
Sess. 22 (1983). In addition, the legislative history shoss that
Congress generally used the tazm "liguid® to include both liguids
and free liquids.

Bence, the Agency intends to use the paint filter test for the purpcse
of determining whether a mmterial is & liguid under Section 3004(c)(3).
The paint filter test is an appropciste test methad to determine the .
presence of free liguids. The Apcil 30, 1985, Federal i {50 FR
18370) cortains and discusses the £inal rule which reguires the use oF
the paint filter test. The paint filter test will de the new method

9095 as set ot in "Update II tO SW-B846," (Test Methods for Evaluating

Solid Wastes).
Source:  Paul Cassidy (202) 382-4682

N
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OFEICE DOF
SOLID WASTE AND EMERQENCY BESPONSE

Mr. John Quarles
Morgan, Lewis & Bockius
1800 M Street, N.W.
Washington, D.C. 20036

Dear John:

This is in response to your letter of June 25, 1985, reguesting
clarification as to whether above-ground portions of landfills
in which waste is placeé only within the lateral boundaries of the
unit are cengidered to be "existing units” under the Hazardous
and Scolid Waste Amendments (HSWA) of 1984.

Section 3015 of HSWA reguires new unitg, letersl expansions
of existing units, and replacements of existing units, to comply
with the minimur technological requirements set out in Section
3004(c). The Environmental Protection Agency (EPA), has
interpreted Section 3015 to provide that for a unit to qualify
as an existing unit, it mugt have received waste by November 8,
1984, and must also have been fully "operational®” by that dats.
In order t¢© be considered operational, the unit must have dbeen
constructed to comply with all federal, State, and local reqguire-
ments, including licenses and permits, in effect prior to
November B, 1984, so that as of that date there was no legal
impediment to the coperation of the unit. See 50 Ped. Reg. 28707
(July 15, 1985).

Your June 25, 1985, lettsr suggests that vhile under some
circumstances an above-ground area must be classified as 2z new
unit, such an arees mey be exenpt from the nsw requirements if
it iz part of an existing unit. We agres that the statute provides
for such & distinction. '

The boundaries ©f ar existing unit are limited by the
specifications in operating or closure plans, permits, etc.,

" that were applicadble on November 8, 1984, that describe a final
slevation or mazimum capacity ©f the unit. The slevation or
capacity limitation will restrict the maximum allowable height
of the existing unit. I? & State permit, £o0r example, placed an
interim restriction on:the height of the unit, only the height



allowed in the permit on November 8, 1984, iz included in the
existing unit. Additional placement of waste would constitute a
new unit. )

An above-ground area must also be considered a new unit if -
a new or modified State or local permit would be required prior
to receipt of waste in that area after November 8, 1984, We
believe that such areas d not qualify as existing units nor as
portions of existing units. This is because such vertical
expansions do not meet the existing unit criterion of being
“operational” on November 8, 1984, gince there was a legal
- impediment to the operatiorn 0f the unit on that date.

On the other hand, an above=ground portion will be considered
part of an existing landfill unit if (1) the owner or operator,
prior to November 8, 1984, had been granted the legal authority
to expand vertically, i.e., all required parmits and licenses
for the vertical expansion had been obtained by that date, and
(2) no further Stats or local approval is needed for such vertical
expansion after November 8, 1984. Placement of waste vertically
in such existing landfill uyrnits, including vertical expansions
that inveolve additional construction of berms, liners, leachate
collection systems, or other physical structures Or appurtenances,
constitute portions of ezxisting units provided that the additcional
waste is placed only above waste placed within the lateral boundaries
of the existing landf£ill unit: i.e., there must be no lateral
placenent of waste. If required construction features added
after November B, 1984, would result in expanded lateral placement
of vaste (i.e.. would result in a lateral expansion), Section
3015 would require that this expanded area be in compliance with
the new minimum technological requirements.

We will very shortly clarify to our Regional Offices that
the minimum technological requirements are applicable to above-
ground landfill areas if such arsas constitute new units, as

described above.

We have not yet completed a detailed review of the information
we have Teceived regarding your client's facility in Deer Park,
Texas. In fact, we have pot yet rTeceived fram you all of the
information I requested in my letter of August 9, 1985. Specifi-
cally, as regquestad in my previocus letter, we need drawings
that clearly identify which portions of the unit were constructed
" and where the—liner and leachate collection system were located
on November 8, 1984. 1In addition, it is possible that we will
need even more informatien regarding this unit before a final
determination can be made. Hence, we express no opinion here
about whether your client's unit would qualify as an existing
unit under the definition and guidance set out above.
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I hope that the information contained herein is helpfi
tc you, and look forward to receiving the information we a:
requesting regarding your client's facility.

Sincerely yours,

LM S

ohn E. Skinner
irector
Of£fice of Sclid Waste

O
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xfinition of Pxisting Portion  4432.05 (&5 )

le

The definition of "existing portion® in Title 40 CFR §260.10 refers to the land
suwwiace ares of an existing waste management mmit included in the original Part A
pemmit application on which wastes have been placed prior to the issuance of a
pemit. If a landfill unit has waste placed over fifty percent of the su=face area
of such nit, {s the whole unit considered the “"existing portion?®

The whole wnit is not considered the "existing portion.® Only the fifty perceat
coversd surface area would meet the definition of "existing portion.® Rence, at
pemnit issuance, the mor~coversd £ifty percent poction would have to have a
single liner as required by §264.301. If the uncoversd area was also coversd
with weste prior to permit issuance, the whale unit would then meet the
definition of “existing portion.®

The Bazardous and Solid waste Amendments (HSWA), in effect, limit the appli-
cability of the "existing portion® concept to those units that are “"existing
wnits® under HSWA., This is because inits that are not "existing units" wnder
HSHA must meet the minimun techmoloagical requirements of HSHA (i.e., lardfills
and surface impourndments that are ot existing units must have double liner

and leachate collection systems, and weste piles that are rot existing wnits
must have single liner and leachate collection systems), See the guidance
eatitled "xaft Guidance on Implementation of the Minimum Technolopical Regquire-
ments of the Hazzardous and Solid Waste Jrendments of 1984%, dated May 24, 198S.

nree Les Otte (202) 3824654
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Mr. Lewis D. VWalker

Deputy for Environment, Safety and
Occupational Health

OaSA (I&l)

Room 2E613

Pentagon

wWashington, D.C. 20310-0103

Dear Mr. Walker:

My staff and I have reviewed the Technical Document dated
27 June 1885, which was submitted by the U.S. Army Chemical
Agent/Munitions System (CAMDS) Directorate, to consider the
CAMDS site at Tocele Army Depot in Tooele, Utah as a "totally
enclosed treatment facility®" and thereby exempted from RCRA
Subtitle C requirements. The substance of this document was
presented to technical, pelicy, and legal EPA staff at 2 meetin
on September 5, 1985, by several Department of Defense (DoD)
personnel.

A "totally enclosed treatment facility” under RCRA is
defined in 40 G.F.R. §260.10 as:

.eo & facility for the treatment of hazardous waste which
is directly connected to an industrial production process
and which prevents the release of any hazardous waste or
any constituent therecf into the environment during treat-
ment. An example is & pipe in which waste acid is neutra-

lized.

The CAMDS facility does not meet this definition for two
reasons. First, the objective of CAMDS is to destroy obsolete .
chemical munitions; this activity constitutes treatment as
defined in §260.10 and is not directly connected to an industrial
production process. Second, this treatment involves incineration
of hazardous waste, thus releasing emissions of hazardous con-
stituents to the environment. These emissions (e.g., byproducts
of the combustion process during normal operation and during
upset conditions before the wastefeed is shut off) are inherent
in the normal operation of a hazardous waste incinerator. Even
a highly efficient incinerator will not destroy 100 percent of
all constituents of the hazardous wastes that are fed into it.
The regulatory exclusion of a totally enclosed treatment facility
pertains only to treatment that prevents releases of both hazardous
wastes and their constituents,



he realize tlet ol ray soon be mancated to coriletelv
destroy 90 percert ¢of the rilitary stockiile of letlhisl chericel
ayents and runitions by Septenber 30, 1994 (h.k. 1872, 131
Ccn;. Fec., Lo, £7, June 26, 193%)., Conseauently, PoD fntencs
to use the CANWLS facility to cdevelepr and dermonstrate the incin=-
eration technology to accomplish this proposed statutory ohjective,
in view of the structural modifications ant/or opersting channes
neccssary to [rovide Dol and Conarest with information sbout the
eftectiveness cf incineration to dermilitarize cherical agente
anc runitions 2t the CAMNDS tacility, we recommend that the U,5,
ATy aprly tor & research, develorrent, and demonstration (FPIRI)
rermit uncder 4C Cof oo £270.65; & full RCRA incinerator perrit
issve(d uncer 40 C.P.R, Part 2€¢4, Subpart C would not provide
tlexibility in moaifying the desicn and operation of the faclility,

. 2l)l intended rodifications to the facility rust he identiflied
in the RD¢D permit. However, unlike & Subpart C permit, a trial
burn for each mocification is not recuired to demonstrate corrliance
with §2b04 requirements since this would bLe counter to the {ntent
ot an FL&D perrit. You should note, however, that betore the
facility rmey be cperated outside the connitions specitiec¢ in the
RLal perrnit (i.e., structural or operational rocificaticns) the -
FDéD pormit nust Le re-drafted to retlect thie modifications
recuired and must be made aveilaltle for pubhlic notice and comment
tor 45 days (§270.41). Therefore, ! recommend that attention be
civer to planninng the project so that it is not delaved for this
reason,

RD&D perrits are lirited to one yesr of operation (3€5 caye
ot actuzl operztion treatino hazarcous wastes), rmay be renewed
three tines, and rust specify the type and guantities of hazardous
vaste interded for treatment (£270.€5(a)(l) and (2)). The Connress
and EFA intend to lirmit these cuantities of hazardous waste to
the pininur necessary to deronstrate the feasibility of the
incinerators. 1In order to expedite the review anc iesguance of
the hlal permit, the EPA Regional Office can tailor the PCRA
perrit application and procedursl regquirements of 40 C.F.D.
varte 124 and 270 (except for the public particiration procedures
anc tinanciel acsursnce rogquirements) to the research objectiver

©f the CALLS facility (S§270.65(b)).

until) the PNeD permit is issued, the CAMDE facility can
centinue to operste under interim status, providing it continues
to operate according to the regquirements of $270.71. Nurinm the
KLU&D testing, CAMDS could anpply tor a full KCRA incinerator
pernit it you intend to contimue using the incinerators to de=il-
itarize stockpiles of chernical aqents and munitions following
the term of the RLSD permits in this case, date fro= the I'TrT
activity rey he subritted in lieu of & trial burn (gsee enclesure
1, Rescsrchi Plan *k®),



To assist the Regional Office, we reviewed the information
in the Technical Document and made a prelirminary determination
about the avcitional type of intormation necessary to prepare a
complete RD&D application (see enclosure 1). Ve also described
the type of performance date, which would be necessary in lieu
of conducting & trial burn, thereby accelerating the permitting
of Binmilar hezardous waste incinerators based upon the RD&D
demonstrations. Also, we are enclosing a copy of the draft
Guidance Manual for Research, Development, ancd Demonstration
rermits, dated October 3, 1985, tO 48618t YOU In preparing an
RKCel application (see enclosure 2).

The Agency is encouraging the development and demonstration
of new and alternative technologieg and processes to treat and
minimize hazardous wastes. Wwe recognize the critical need for
poD to demilitarize chemical agent munitions, particularly in
view of the limited technical data on processecs and technologies
and the lack of facilities to treat these wastes.,

.You shoula contact Mr. Larry Wapensky at (303) 293-1662,
Chief, RCRA Permits Section, EPA=Region VIII about processing
the RD&D application.

Sincerely,

Marcis E, Williams
Director
Office of Solid waste

Enclosures

cc: Bruce Weddle
Peter Guerrero
Truett DeGeare
Art Glazer
Nancy Pamerleau
Robin Anderson
Dov Weitman (LE-132%5)
Ken Gray (LE-1325)
Jack lahman
warren Bull (A-104)
Lacry Wapensky, Region VIII
Dale D. Parker, Ph.D., State of Utah
Regional Hazardous Waste Branch Chiefs, Regions I=X
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SUEJECT: Reicholds Chericals in Elizabeth, 0J

FROML Robin Anderson (wWB=563)
: Pereits Branch
TUs Jokn Brogard
Region 11

As you requested, 1 have reviewed the heat recovery unit
tor keichola Chericels in Elizabeth, lew Jersey, to determine if
it shoulcd be classitied as & boiler and, therby, exempt from
RCEA requlations under 40 CPP 2¢1.€ based on energy recovery.
The applicant has requestecd that & variance bo gpranted under
40 CFi. § 26C.32 to claseify the unit as 2 boiler., The request
i primarily based on the efficiency of the heat recovery unit
(L.8., 658 hest recovery), the fact that 100 percent of the
thesrtal energy neneratoc it used throughout the yezr, and because
the applicant claims the syster provides better destruction of
bazardous constituents than boilers as defined under § 2¢9.10.

Although the intent of the operation appears to be leqgitirate
energy recovery under §261.6, the boiler variance canrot be
granted because the heat recovery unit, which is the Dear Enerqay
Recovery Svgter, is an add-on deviee, Purther, the the clae-
sification of such a unit would set a precedent which may he
contrary to EFPA reQulations to be proposed {in June 198€, The
corbustion syster (8 properly classed as an incinsrvstor, ant must
~be pernmittecd ss such under RCRA Subpart C to ensure the adequate

treatrent of the hasardous waste. The definition of & "befler®
uncer § 260,10 reguires the encrgy recovery systen to be of
integrel design to the combustion charder and specifically
excluoes 2 unit in which the co=bustion chamder and the recovery
chamber is doined Dy Cucts or connections carrvina flue aas.
The variance procedures shoulc not be usel to evaCe s restricticn
dofinitely statec. The procesdure was meart to apply to devicer
not tully considered by the dotlnatton and, therefore, such

variances should be few,

'cj-‘
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hith regard to the destruction efficiency of a "boiler" as
cefined under § 260.10, the Agency agrees that some boilers may
pose & hazard when burnihb certain hazardous wastes, and is
developing regulations for boilers. The Nagardous and Solid
LWaste Amendment of 1904, Section 3004(g), requires the Agency to
develop standards for the burning of hazardous waste atE & tuel
within two vears of snactment. Ae part of this activity the
Agency has proposed regulations (50 FR 1684~1724, January 1},
1985) to provide administrative control of hazardous waste burned
in boilers. The f£inal rule, to be published shortly in the
Federal hegister, will prohibit the burning of hazardous waste
in non=industrial boilers (e.g., boilers used in a residential,
commercial, and institutional setting) unless such activity was
permitted as a hazardout waste incinerator under RCRA, Other '~
requlations are presently being developed which would regulate
the burning of hazardous waste in industrial boilers and industrial
furnaces regardlese of the purpose of the activity.

The Reichold system was &lso reviewed by Marc Turaeon of the
Liaste Treatment Branch and he ig in sagreement that the system cane-
not be classified as & boiler under RCPA for the resasont presented
above, Please call me on FTS 3B2«449%8 if further clarrification
of this issue is needed.

cc: Peter Guerrero
Davic Suseman
Art Glazer
Marc Turgeon
Incinerator Permit Writers Work Group
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Mr, Frank J. Fox, Jr.
Jores, Pav, Teavis & Ponue
230C 1TV Center

Tallas, Texas 75201

Dear Mr, Fox:

In vour letter of Necemher 13, 1985, you recuested our
oninion as to whether the Lubrizol combustion unit at Painesville,

Ohio is of inteoral desinrn under 40 CFR 260.1C,

2fter reviewino the enainreering drawings, which you nrovided,
our staff has concluded that the combustor is a rotary hec furnace
with secondary combustion to which a waste heat boiler has been
attached. It appears that the entire unit was desiared gt one
time, and that {t incorporates sorme unigues desinn features, most
particularly the use of firehrick linina in the secondary com-
tustion chamher, It does annear that the unit was desianed to
burn a slurry material with hich ash content, .

However, the Painesville degion does not meet the inteqral
desion standard civen in the hoiler definition, and does not
fall under the fluidized hed or process heater exemntions to the,
intearal desian criterion. Snecifically, we consider the holiler
section conrected by a duct ba.furnace outside the mmanina of
the "intearal desion® definition. Thus, we consider the unit an
{ncinerator. We Delieve your arcument that the secondary combus-
tion chamber (labeled "flue®” in the blueprints) i{s not a duct if
accented would also allow commercial rotary ¥iins with heat
recovery boilers to be classed as bollers, defeatino the main

purnose of the definition.
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we alap helieve the'variahce nrocedure under 260.32 is not
arpropriate for furnaces ducted to heat recovery hoilers.

Please call Mr, Pobert'Hoiloway or Mr, Marc Turaeon at
(202) 382-7934 if vou have any further cuvestions on this matter.

Sincerely,

John P, Lehman

Director

Wagte Manaaement and
Feconomics Divieion (WH=565)

ce: Recioﬁ v
Wagte Management Divimion
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“tew tanatataan, Incorterated
L3N0 tiarvay 749 fast
ot darings, Arxansas 719¢U

Dear 'r, Philipp:s

In your letter of December 5, 1995 vou recuested that the
Agency ident{fy the Resource Conservation and Recovery Act
{(RCRA) status of sludge dryers that are nart of a ®conventional
treatmant svstem® not requlated by RCRA., You questioned whether
addinn a sludge dryer to a wastewater treatment unit exemnted
from RCRA nermitting will jeonardize the exsaption. The RCRA=-
Superfund ¥ntline ccrrectly identified sludge drying for you as a
treatment process according to the Jefinition of treatment in
40 CFR §260.10. However, when sludge drvers meet the definition
of wastewater treatment units, they qualify for the wastewater
treatment exemption of §5264.1(g)(6), 265.1(c)(10), and
270.1(e}(2)(vi.* In vour case, adding a sluage dryver to treat
sludge generated by a treatment system operating under a wastewate
treatment exempt ion does not subject the treatment system to RCRA
permitting. .

"A8 you know, sludge dryers must meet the three criteria in
the definition of wastewater treaztment unit in order to bhe
part of a wastewater treatment exclusion. Pirst, the iaformation
you sent shows that your sludge dryer gquilifies as a tank as
defined {n §260.10y that is, it is designed to contain hazardous
vaste and {s constructed primarily of nonearthen materials that
provide structural support. Purthermore, the Agency has clarifiec
the definition of tank==-for this exemption-=-to include unit
cperations such as presses, filters, sumps, and jiany other types
of processing equipment. (See the attached memorandun dated
July 31, 1981, fram John Lehman to Region I.) 1In addition,
the preamble of the November 17, 1980, proposed rule (45 ER
76077-76078) clarified the definition of a wastewater treatment

unit as follows:

This 3efinition...covers...the sludge digesters,
thickeners, dryers and other sludge nrocessing tanks...
in which hazarrfous wastewvater trcatment sludge is
treated: and any...tanks used for the storane of

such slucaqe.

N
3%}



Second, the sludye dryer treats or stores a wastevater
treatment sludje which is a hazardous waste as definec in §261.3
(i.e., the sludge itself is a listed waste, cderived from treatment
of a listed waste, or is hazardous on the basis of characteristics
identified in S§261 Subpart C). This means that the treatment of

"sludges generated from wastewater treatment units {s also exemnt
fram regulation under the RCRA treatment standards,

Tanks {(here a sludge dryer) that do not themselves have any
discharge subject to regulation under Sections 402 or 307(b) of
the Clean Water Act, but that are part of the vastewater tresatment
system, qualify for the exemption {f other tanks in the treatment
train have aischarges that are subject to these Clean Water Act
provisions. So the third condition, being part of a wastewater
treatment unit subject to regulation under Section 402 or 307(b)

"of the Clean tlater Act, can be met by sludge drvers in certain
circumstances. However, as the November 17, 1980 preamble stated
(45 FR 76077), even the nroposed regulstions...."may not provide
adecuate environmental protection where treatment of the hazardous
wastewater tends to result in the escape of hazardous waste
constituents into the atmosphere (e.g., the treatment of highly
toxic volatile wastes in open tanks).® (0nless the Administrator
promulaates requlations covering wastewater treatment units,
wastewater treatment tanks that qualify for exemption under
current RCRA standards may volatilize their contents and retaeln
the exemption.

Sludge dryers may be used ags part of & program to meet the
waste minimization reguirements of Section 3002(b) of RCRA without
requiring permitting if the above conditions are met. Of course,
although exempted from permitting requirements in the vastewater
treatment unitg, any hazardous waste sludge that is removecd from
the tanks is subject to applicable regulztions under §$£260-266,
such as nanifesting off site, permittec storage after 90 days,
and so on., If you have any additional questions regarding this
exemption for wastewater treatment units, please do not hesitate
to call Irene Horner at 202-382-7917.

Sincerely vohrs,

J. ‘instor forter
As=iztant Mvesinistratar

RalNAbTY5 S
[ & uuck 3} Tyt - T »
Sruce &e:oie. f;# nee Jfﬁ ‘Be £PE0"T
ene Lucero
NSPE LEEES oy e ' A‘Agypgzcgg\erleau
lazardous waste Dzvxslon virecters, Ken Cray

- Reglora.l-

.
-



‘
I

‘ 9432.1986(02)

JAN 3 ee
HEUADARNTTIM

CUBJIFCT: University of South Alarama Feat Pecovery linjt

FPOM: g§2395§5bdﬁsa-

Teputy Assistant Administrator

TO: Thomas Devine
Director, Air and Hazardous
Materials Division
Reaion IV

This is in reference to a November 22, 1985, memorandum from
James K, Scardbrouah to J. Wington Porter requesting comments on a
netition to claseify a heat recovery unit at the University of

South Alabama as a2 boiler.

Ve understand from your memo and conversstions with your
staff that .the University plans to huild a solid waste combustion
unit equipped with a heat recovery boiler. The device would also
burn hatardous wvastes at 2 maximus rate of less than 4 percent on
s heat input basis. Pecovered steam would be used in a hospital
laundry at the University.

. This device cannot be classified as a boiler becauae it fails
the fundamental and objective criterion for a bojiler == that the
combustion chamber and heat recovery unit sust be of intearal
design. The variance procedure nrovided by 40 CPR 260,32 is
intended to consider classifyina as doilers devices not antici-
pated Aduring development of the rules. The definition of a
boiler and tha variance procedure criteriz, however, were
structured specifically to classifv incinerators with waste
heat recovery. bolilers as incinerators. I am not aware of any
characteristics of this case that indicate that this is a type
of design met anticipated by the Pnvironmental Protection Acency
(EPA) when it adopted rhe hasic definition of hoiler and variance
procedure on January 4, 1985 (see S50 PR R6le82),

It is i;gartant to he atle to clearly Aistinnuish between
incinerators and boilers hecause they are subject to different
standards, Owners and onerators of hazardous waste incinerators

po

are suhiect to nermit recuirements under Subnart C nf DParts 2€4

5



and 265, The turning of hazardous waste in industrial hoilers
and industrial furnaces ig currently exemnt fror reaulation.
Permit standardg to control emiagions fror these devices are
under development, however, ancd are scheduled to be proposed
in June 1986, Even thouah we plan to model the boiler and
industrial furnace standards ocenerally after the incinerator
standards, it stil] may be necessary to distincuish between
incinerators, hoilers, and industrial furnaces hecausce standards
or permit procedures may be gomewhat Aifferent (e.0., we are
considerinc an autormatic waiver of trisl burne for boilers
operated under specified conditions that would ensure 99,.99%¢
destruction and removsl efficiency of toxic oroanics).

_ In sddition to heing & clear, unambiguous test to distinguish
between bhoilere and incinerators, the intenral degcian criterion
has environmental sicnificance. Devices where the combustion
chamber and heat recovery unit are of intearal desicn recover
eneray more efficientlv. Thus, such devices are more likely to
be opersted for the primary purnose cf energv recovery and, in
turn, more likely to be operated and maintained to achieve peak
combustion (and destruction) efficiency (see S0 PP 626).

I should tlso point out that the £inal rule establishing -
administrative controle on blendina and burnine harardous
vagte and used oil fuels pudlished in the Pederal Register on
November 29, 198S, prohibits the hurnino of hazardous waste fuels
in nonindustrisl hoilers (copv attached). Even if the Univergity's
combustion unit were of intecral desion and othervise determined
te te &8 boliler, it would be considered a2 nonindustrisl boiler
under that rule. Thus, hazardous waste coul”d not he hurned in
the device, unless the University complied with an exception to
the prohibition provided by thet rule for nonindustrisl bofler
owners and operators who comply with the hazardous waste incin-
erator standards under Subpert O of Parts 264 or 265. Wwhen the
technical, permit standards for hoilers and i{ndustrisl furnaces
are ultimately nromulcated, ary nonindustrisl hoilers burnine
hszardoug waste under the interim status incinerator standarre of
Part 265 would hecome subject to the standards for toilers., We
expect that few nonindustrial roi{ler ovwners and onerators will
elnet to contirue (or heain) hurnine hazardeus waste fuels under
these recuirerents,

re 3 €i{m3) note, vou mar vant tn cancider whethnar +he hazar-inue
vastee te he hurrned are elirikrla fFar the exerntion froar many of
t*a incineratar ctandardc for wactae rhat are jinrits~le¢, raactive,
~Y correoeive, amd that cart2in re oy jreianificant lavple of

Pamandixy VI orenecnnde Com FILA WO 5 o) asrd C00T 82D (RY,
1f veu have rpgcetisne Ar fArconte An o ante AF rhaee mnjres,
rinsge mijve Ter o YYeeaduw ey Yare Turcerrs 2 =211 ae 0 0eT7017,

e mbmapne
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“r., Teobers ©. Tunke
Cleon'e Creenhousea, Inc.

590 Seuth Streer .

Paynham, Massachusetts 027f7

‘Deﬁr ur. Punke:

We have considered yvour Decemher 1R, 1985, reguest for
determination as to the reculatory status of your greenhouse
hoilers. Ve .anree that hoilers used in greenhouse onerations
are “industrial® bojlers within the meanina of the Hovemher 29,'
198RS, EPA used oil fuel rules. The main factor influencina this
determination {s that the.eneruv is used in the nrocess of nro-
ducinc a product, in this case nlants. fGreenhouse onerations
are thus considered more like manufacturing facilities thaﬁ non=
industtiai cormercial, institutional, or resldential facilicies,

_ Sincerely,
\
John P. Lehman
Director

Waste Management and
Feonomics Nivision (WR=S6S)

c: Fazardous Waste Division
Directors, Reagions I-X

o.5. WO 1983-407.8%3
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9432,1986(04)

OFFICE OF
SOLID WASTE AND EMERGENC Y RESFONSE

Mr. Garv L. Ford

Senior .ttorney

Stauffer Chemical Company
Westport, Connecticut 06881

Dear Mr. Ford:

This is in response to your December 17, 1985, reguest
that we confirm that “"combustion devices used in the recovery
of sulfur values from spent sulfuric acid” are industrial
furnaces subject to the administrative controls on burning
va:;e fuels published in the Federal Register on November 29,
19 .

As you know, EPA defined industrial furnaces in the ;
‘January 4, 1985, Federal Register (50 PR 661, §260.10) as any
of the specifically identified and listed devices that are

"enclosed devices that are integral components of manufacturing
processes and that are controlled flame devices to accomplish
recovery of materials or energy®. The definition also includes
criteria that the Administrator may use to add other devices
to the list. That list includes sulfur recovery furnaces and
other furnaces that were inadvertently omitted from the list
of industrial furnaces provided in the November 29 notice
on pages 49194 and 49211,

Notwithstanding those amissions, sulfur recovery and
other furnaces included in the definition of industrial
" furnaces under §260.10 are industrial furnaces subject to the

November 29 rule.

Sincerely,

" Robert Holloway ;
Environmental Engineer

PA—

cc: Bazardous Waste Division
Directors, Regiocns I=X

5r
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FEB 5 1988

Viee Admiral Peter J. Rnte

Chief, Office of Marine Ervironment
and Systema

United States Coant Guard

2100 2nd St., S.W.

Washineton, D.C. 20593

Dear Viece Admiral Rotz:

We have been ssgked by Rembers of vour staff to clsrify the
applicability of EPA's regulations under the Resource Coumervation.
and Recoverv Act (RCRA) to operational wastes from ships, The
Coast Guard's Reception Facility Requirements for Vaste Materiels_
Retained On Roard, issued under Annex 1 of MARPOL 73/78 (50 FR
367A8, September 9, 1985), have raised a nutber of questions repardiung
the ststus of ships and terrinals/ports under the RCRA repulstions.
- In particulay, we have heer. asked to determine who 1is the peneretor

of oily waste that {s produced ou shipr and required under the
Coast Guard’'s September 9, 1985 regulations to be discharged to
reception facilities st ports and terminals.

Ve have deterrined that, as a2 general matter, for any oily
waste that ig produced in product or rav saterial vessel units,
zuch as those used for bulk shipment of oil, hoth the ship and, ia
some circumstances, the operator of the ceutral fecility fnvolved
i, removing the waste from the ship would be cousidered hazardous
vaste generators, For other types of olly waste, such as hilpe
water {n vessel enfine roowe contaminated with engine lubricant
drippings or solvente, only the ship would be deemed to be the

hazardous waste generator.

1. Generator rgguireaenta

The RCRA regulatiorns define a8 generstor am auy person, bv
site, whose act or process produces hazardous waste {dentified or
1isted in 40 CPP Part 261 or wvhnee act first causes a hazardous
wvarte to become subiect to regulation. 40 CFR §26A0,10, Anv
person who generates a snlid waste pust determine 1{f that waate
is hazardous, aund if so, rust receive an EPA identification (1ID)
rumber before treatine, storine, trausportine or disposiue of the
waste., 1f the penerstor plans to move the waste off-gite fer
treatment, storage or disposal, he must complev with certair
requirements it Part 262, i{neluding prepaving arn FPA manifest,
matking the wvaste, keepine recorde arnd filine reportr. 1Irn addi-

-l - - - cremas wame seeccmeVon. Lomacdawe rconme. mae wle.. fae cem

(U
<
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to 90 daye vithout a pernit if he calplien with the requirements
of §262.34(8)(1=-6),

-

2. Typer of waste subdeet to reruletion

The oilly wastes subject to Coast Cuard regulation under
MARPOL Aunex I gmenerszlly ere produced in two wavs., The first is
through bulk shipeent of o0il, whereby gludeges and sediments that
settle out in the ofl storage tank or unit must be periodicelly
renoved, 0Ll tatkers glso need to periodically dispose of ofly
bsllast water and tank clesuing water. The second type of waste
{s produced from the use of 0f{l ae & fuel and iubricent in e
ship's propulsion and auvzilisry svetem., BRilge water that accumulates
iz engine rooms often coutaine high councentrations of oil from
lubricant drippines and other routine losses. The bilee water
g2y also be coutaminated with other types of wastes. Both types ..
of waste ere solid wastes under §261,2,

Vhether these wastes are haterdous wvastes would be deter-
mined under $261.3. 1lu general, the waste would have to be
efther (1) listed {n Subpart D of Part 261; £2) identified in
Subpart C of Part 261 (e.p., exhibics ignitabﬁlity characteris-
tic); (3) a mixture of solid waste and a listed hazardous wvaste;
or (4) is derived €rom treating & listed hazsrdous waste. Uuder
current EPA regulstions, used oll (s not listed as & hazardous
vaste,*/ and therefore, would have to meet (2), (3) or (4) above.
We do not anticipate many cituatione in whieh one of these eriteria
would he wet, with the possible «xception of contamination of bilge
water with spent solvents. ($261.31) However, even this possi-
bility can be minimized {f the bilge weters are segregsatd from
other wastes generated on tbe ship.%®/ - .

-

t/ EPK's rcecnt propoaal to list used oll as & hazardous wazte,
{f finalized, will change its current status under the RCRA
regulations. See 50 Ped. Reg. 45212 (November 29, 1985).

‘*¢/  Under FPA's spent solvent listing, since a solvent {s consi-
dered "spent” when it has been used and is no lonper £it

for use without being recleimed or reprocessed, it {s likely that

solvents drippiug frow mechinery and collecting fn bilge water

would not cause the wastewater to be hazardous. See 50 Fed, Rer.

53315, 53316 (December 31, 1985). ~
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3. Regulation of olly waste under RCRA

The two types of olly waste from shipe - - waste produced
fr. product transport units and waste produced ir the propulsior sud
auxiliary ayatems - -« gre treated differently under the RCRA regula-
tious, Under $261,4(¢c), & hszardous waste generated it a product
or raw material transport vessel i{s exempt from regulation until {t
exits the unit {u which it vas genersted or unless {t remains iz
the unit more than 90 days after the unit ceases to be operated for
storape or transportation of the product or rew materials. These
wasten are sludges and residues produced {n tanks or holds that
carry products or raw wmaterials, where the products or rav materials
are not in themselves hatardous wastes. See 45 FPed, Rep. 72024,

72026-27 (October 30, 1980),

As a result of this exerption, parties who remove the wvaste
fron the ship at & central facility hy either emptying the pro-
duct~holding unit or cleaning the holdineg tank are deemed to be:
generators utder 40 CFR $260,.10 because their sctions cause th* :
hazardous waste to become subiect to regulation. In addition, .the
actions of both the operator and owner of the vessel and the ownbr of
the product or raw material result {n production of the hazardous
vaste, Thus, these parties, and any others that £it the penerator
defiritior, are jointly and severally lieble as generators. See

1d. at 72026,

The Agency looks primarily to the centrsl facility operated
to remove sediments and residues to perform the gpencerator duties,
since {t {s the party best able to perform such generator duties es
determinine whether the waste (s hazardous., Where the vastes are
nat removed at & central fscility, however, the Arency looks to the
operator of the vessel to perform the generator duties. ld. at

72027,

Engine-related wvastus are treated quite d{fferently {n that
they are reculated from the motent they &re produced, Siuce the |
operation of the ship's propulsion system produces the oilv waster,
the ship's owner and/or operator are generators., The facilicy
involved i{n removing this waste froz the ship {s not a generator
becaune {¢ 18 not causing the waste to become subiect to rerulation
e « this“vaste {8 already subject to regulation when produced {n
the. shipg, The fecilitv may be s traunsporter (Part 263) or a Creat-
Bent storage or disposal (TSD) facilitv (Parts 264-26S), dependine

uporn the actions it takes,

The Comst Guard's requirement that certain ports and terrinals
be certified to have sviilable adequate reception facilitier for
ships' -0ily wastes does not necessarily determine the role of the



port or terminal irn the RCRA regulatorv scheme.*/ For exaeple, a
port or terpinel that has aveilable an independent waste hauler who
trarsfere engine roor waste directly {uto 2 tank truck does ot
appear to fit the definition of generstor, trausporter or TSD
facility. “The waste hauler, or vhoever {5 engared in the offsite
({.w., off the ship) trausportation of the waste, would be devmed
the transporter.

Of course, if the menifestwd waste {s stored for any period
of time {n tanke or conteiners at the port or terminal, or {f the
waste {¢ removed to and stored {n 8 barge, both the port and bharee
storing the waste would be deemed TSD fac{lities subject to the
requirements of Parts 270, 264 and 265, 1f whoever (e transporting
the manifested vaste from the ehip storee the wante {n contsiners
Peeting the requirements of $262.30 at & transfer facility, such as a
loading dock, the waste may be stored for 10 devs without being
subfect to repulation under Parts 270, 264 and 265, See 40
.CFR §263.12,

The ship, ae the generator, {s glao & TSD facilicy to

the extent thet it is storing hezardous warte on board., Under
£262.34, a generator wmay accusulate hatardour waste on site for 90
deye or less without having & peureit provided certein requirements
are met, EPA is currently finelizine e proposed rerulstion thag
would extend this aceumulacior period for generators who generste
betweer, 100 - 1000 kilograms of haszerdous weste per month., See 0
Fed. Rep. 31278 (August i, 1985), i

The Agency believes that the gpplication of the RCRA rezula-&
tione in this wey will be workable for the ships and reception
facilities subject to Coast Guard repulations. In situations where .
ships' owners or operators gre unable to perform the penerator
‘duties, ships' agents thet are. gvailahle at porte or terminsls to
handle fueling and other necessary functious, such as carrvine out’
Cuetonms requirements, may perfore these duties on behelf of the chip.
The Agency would expect the-shipping company or agernt handling the.
required manifesting and record keeping functione to retain recordc.
either at {ts U.S. business headquirters or at the local-erent's
office located nesr the port or terminal where the ships have their
vaste renovcd. . ]

2/ stntlarly. potenticl liahi{licty of partivs under the-
. Cowprehensive Enviroumental Respounse, Compensation
and Lisbility Act (CERCLA) s not necessarily determited
by RCRA responsibilities. For exspple, under CERCIA $107,
persons who arrange for transportation, disposal or tre.:-ent
of hzzardous_substances ere lisble fo: certzin costs, so
that parties who sre mot ."generators® under RCRA may ronetheless
have certzin CPRCLA lishi{licies.
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Also, any parties liable for performing penerator duties mav
desigrate amonp themgelves the person who will actually carry out
thore functions. For exawple, where both the ship and a central
wvaste removal faeilicy are deemed to be gpencrators, they mav mutually
sgree that the central facility will perform the menerator duties.

Ve hope thet this has beern responsive to the Coast Cuard's

concerns regarding the {nteraction betwwen the MARPOL and RCRA
Please don't hesitate to contact me or Bruce Weddle

regulations.
of my staff at 382-4746 {f you have anvy further questious.
Sizcerely,
Original signed by

MMarcia E, Williams

Mercia Villians

Director
Office of Solid Vaste
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FEB 6 %

OFFICE OF
SOLID WASTE AND EMERGENCY RESPONSE

Mr, Ridgway M. Hall, Jr., Esq.
Crowell & Moring

1100 Connecticut Ave, N.W.
Walhington ¢ D.C. 20036

Dear Mr. Hall:

This is in response to your letter of August 2, 1985, and
our meeting with you and your client, VerTech, on September 13,
1985, asking our opinion on whether the VerTech wet-air oxidation
system could be congidered a totzlly enclosed treatment system
and thus exempt from the regulatory regquirements of the Resource _
Conservation and@ Recovery Act (RCRA) Subtitle C. You provided
the Environmental Protection Agency (EPA) with the generic plans
for a wet air oxidastion process that could be directly connected
to 2 hazardous waste genercstor's process equipment. Since the
meeting in September, Jack Binning and Gerry Rappe provided
additionsl details on the nature of the gaseous phase and above
ground treatment units in their process in order to suppert your
contention that the process could be considered & tctally enclosed.
treatment facility.

After reviewing the information provided on the process
blueprints, written descriptions of the treatment process, and
data on treatment of & synthetic waste stream, it is our opinion
that the VerTech process is not totally enclosed under RCRA. The
definition in §260.10 is:

"Totally enclosed treatment facility” means & facility for
the treatment of hatardous waste which is @directly connected
to an industrizl production process ané vwhich is constructed
and operated in a2 manner which prevents the release of any
haczardous waste or any constituent thereof into the environ-
ment during treatment. An example ie 2 pipe in which waste
acid ic neutralized (45 FR 33076).

The May 19, 1980, Federal Register elaborated on the intent
of the totally anclosed cxclusionx

Commcntcrs pointed out that in some production processes,
wastes (particularly acid and z2lkaline solutions) are treated
in-pipe, often resulting in a non-hactardous discharge.

<



EPA agrees that to classify “totally enclosed
treatment systems,” such as pipes, as hazardous waste
treatment facilities...would not make a great deal of
sense. These facilities by definition do not release
wvasteg Or waste constituents into the environment....
The key characteristic of such a facility is that
it does not release any hagardous waste or constituent
into the environment during treatment. Thus, if a

~\£acility leaks, spills, or discharges wastes or waste
constituents into the air during treatment, it is not
a "totally enclosed treatment facility® within the
meaning of these regulations (45 FR 33218).

A review of the regulation and preamble demonstrates that
the totally enclosed treatment exemption was intended to exclude
from regulation a very narrov subset of treatment facilities.
The regulation provides only one example: neutralization in
Pipes. The preamble emphasizes that a facility that diascharges
wastes or waste constituents to the air during treatment cannot
be considered totally enclosed. Your wet-air oxidation unit,
like many other types of thermal treatment units (defined in
40 CFR 260.10), does emit constituents to the air during treat~
ment. The totally enclosed treatment exemption was not intended
to exclude such units.

The enclosed regulatory clarification, prepared in July 1981,
in response to an inquiry from Travenocl Labs, limits totally
enclosed treatment “"to pipelines, tanks, and to other chemical,
physical, and biological treatment opsrations which are carried
out in tank-like egquipment....” While the clarification does
recognize some gituatione in which minor releases to the air
would not preclude eligibility for the exclusion, continuous
gaseous by~-products emitted during treatment represent an open
system that interacts significantly with the environment. In our
opinion, extension of the exclusion to thermal treatment units
would be inappropriate and unjustified by the rationale for the
exclusion as expressed in the preamble language gquoted above. We
believe that thermal treatment units, like incinerators, should
be subject to regulatory control to assure that they are designed,
maintained, and operated at all times irn a manner that protects
human health and the .nvironnont.

The Agency does not have 40 CFR 264 Subpart P standards to
estadblish & permit for VerTech's Eirknal treatment unit. There
are, however, other types of standards that might be used to
permit an underground wet-air oxidation unit and the associated

aboveground treatment processes.

Section §§b.ss research, development, and demonstration
permits allow short-term, limited operation for processes that
have no applicable permitting standards. These RD&D permits
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are currently being issued for innovative technologies and would
allow experimental operation of wet=-2air oxidation with actual
RCRA wastes. A copy of the draft guidance manual for RD & D
permits is being sent tO you under separate cover.

Part 264 Subpart X Miscellanecug facilities regulations
are currently undergoing accelerated rulemaking development.
Currently, promulgation is anticipated in December 1986. Sub-
part-X will provide EPA with permitting standards that could be
applied to thermal trsatment processes.

You alsc may be regquired to meet the reguirements for
treatment tanks. The tank regulations proposed on June 26, 1985,°
50 FR 26444, would sllow treatment in underground tanks that
cannot be entered for inspection, and; based on our preliminary
review, the VerTech process may meet the proposeéd standards for
. secondary containment. These proposed tank regulztions are
scheduled for promulgation in June 1986. Presently, tank regula-
tions do not allow permitting of an underground tank that cannct
be entered for inspection.

In any case, thermal treatment that occurs one mile
underground presents unique permitting requirements not specified
. for any RCRA unit. BSection 3005(c}(3) of the Act and 40 CFR
270.65(a)(3) allow EPA or the State to add terms and conditions
to permits when necessary to protect human health or the environ-
ment. Therefore, when & permit is issued under 2 particular
subpart of 40 CPR Part 264, additional permitting standards may
apply, such as the operating conditions of a thermal unit and
conditions from the Safe Drinking Water Act covering aspects of
construction and operation of injection wells (e.g., sealing,
cementing, location, pressures, size ané grade of casing, log,
and reporting). The underground injection standards that may
apply can be found in 40 CPR 146.12(b)(1)=(7), $146.12(8)(2).
§146.12(e), §146.13(b)(1)=(4), §146.13(c)(L) & (2), and §146.14.
. Specific standards will be specified during the permitting process.

1 appreciate your patience vhile we addressed the difficule
policy issues crsated by your regquest. EPA welcomes the opportunity
to work with you to develop wet air ozxidation as an environmentzlly
acceptable alternative t¢ incineration anéd other types of chemicel/
physical and blologicel wastewzter treatment systems.

Sincerely yours,

‘__: \ UV/ f
' ) . um?lL. Tte

sgigtant Admini

Enclosure

AUAN

&



April 30 1986 ©432.1986(08)
MEMORANDUM _.. .

SUBJECT: Standards Applicable to Pipelines

FROM: Marcia Williams, Director, Office of Solid Waste

TO: Barry Seraydarian, Director, Toxics and Waste
Management Division (T-1)

This is a follow-up to my interim response of March 19
(attached) concerning standards applicable to transportation by
pipeline.

Since my interim response, Carolyn Barley has been in
contact with Mostafa Badmand of your staff to discuss the
questions you raised in your memorandum of February 21.
Specifically, you ask whether transportation of hazardous waste
by pipeline is acceptable under RCRA when the definition of
transportation contained in 40 CFR 260.10 includes only "the
movement of hazardous waste by air, rail, highway, or water."

The fact that the definition of transportation does not
include pipeline as a mode for the transportation of hazardous
waste does not mean that hazardous wastes via pipeline is not
acceptable under RCRA. Rather, because the definition of
transportatlon does not include pipeline transport, the
provisions of 40 CFR §263 do not apply to the transportation of
hazardous waste by pipeline.

While the §263 regulations do not apply to the transport of
hazardous waste by pipeline, there are other provisions under
RCRA and CERCLA which may apply. For example, a release of
hazardous waste from a pipeline which is not immediately cleaned
up could constitute an imminent and substantial endangerment to
health or the environment under RCRA §7006, and, therefore, be
subject to a §7003 action. Such a release may alsoc be reportable
under §103(a) of CERCLA. The generator or owner/operator of the
pipeline could be liable under §107 of CERCLA for clean-up costs
and damages to natural resources, and may also be subject to a
§106 administrative order to clean up the release.

This document has been retyped from the original.

P



If you have other concerns or guestions regarding
transportation by pipeline, please call Carolyn Barley on

2217.
Attachment

¢cc: Nostafa Radmand

cc: OSwW
PSPD

-2-

8-382-

This document has been retyped from.the original.

o
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nLNORANDUM

JURJECT: Lefinition ot ‘yprocduct “aterial

baC: varcia L. williams, cirector Origical Simnec Y
Cffice of Solid laste Mareiz E. Williems
TO: Thomas ., [evine, lLirector
LWaste tanagement Division
region 1V

In resnonse to your <“emorandum of #arch 12, 1986, we have __
outlined helow how you and the State oOf South Carclina can proceec
with permitting and/or enforcement actions leading to issuance of
a ~CrA permit at the bSavannah River rPlant (SRP).

Jriverse of “ixed Faste

ZPA has seon and reviewed some of the waste gtream hnnklets
rrepared by CCPE facilities, te reviewed the one for SRP several
years ano, but we understand that it was since revised. ‘Ihe
tooklets do not previce definitive lists of wastes that are and
ace not regulatec under RCRA, They merely provide & =tarting
roint for negotiating with the tacility to determine which
wastes are regulated under RCRA,

The rfefinition of ®byproduct waterial® in the Atomic tnergy
dct (AEZA) aoes not explicitly resolve the question of which wastes
are, in their entirety, byproduct material, and are thus exempt
tror RCRA, and wnich are mixtures of bdyproduct and hazardous
waste and ars thus requlated under #CRA. The definition of
nyproduct im 10 CPR 20.3 which you referenced in your —enoranoun
is merely a restatement of the statutory definition and, thus,
rocs not prowide definitive guidance to determine which byproduce

wAstes are_pegulated and which are excluded.

IGE recently proposed a revised definition of byproduct
naterial (November 1, 1985, S0 FR 45736). The nroposal did not
~zet with Savorable Dublic corments and it is unlikely that thev
»ill finalize the rule in the near future. The only way States
will He able to judne which waste streanms at any LGE facility
should pe regulated {s to -work directlv with the facility to
-ako case~by-case Jecisions hased on the AtA definition.



Fowiver, LPA congiders all mixad wagte stroams O Le 3UD eCt

2 :-neT2l Tegulation under RCRA. e woulsd oxiect that Ltates
wity tht Jame radioactive waste uvxamntion ax LPA would also
g .uue all mized wastes L thelr rogulatoly uhniverSe.  lLowove T,

ontil the Statas are juthorized [or mixed wastos, 1t 18 p0&sizlc
et laedl interoretations of thaedr statutes may 2:itler lrem

FTAY 1atuerpTreration ol %CPA,

Use Or RCRA Authoritics

Tae savannah River Plant should provida to the ntate ot
Lowta Caroilna a perfmit application Jor ali wastes units r. julated
under state law. Dased on that information, the ltate siiould
roceed to process and issus 8 RCRA nermit covering all RCRA-r.cqu-
iated unats at the lacility. Units containing nized wastes (or
susioct.d of contalning mixed wastes) are currently not covered
under the authorized RCRA program in louth Carolina. liowever,
2 the Ltate rogulates mized wastes under Ltate law, unics
containing such wastes may &lso be addressed vitiin the State
Selnit. ’

The State should obtain security clearances, where
necessary, and use its full range of 2n;orcement authorities - -
to gainh access toc the site angd o Tequire sampling and anelysis
Uy the lacility to determine whether units should dbe reguleted.
headquarters DOL hage assured full cooperation in obtaining
SuCurity clearances (or Jtate pelsonnel.

EPA can els0 use its HoWA authorities to supplement an auth-
orized State's authority over RCRA-rugulated units. Under $3uusfu),
ZPA can jointly issue & permit with the State ané impose corrective
action reguirchments ot hezardous wast¢ management units and solid
waste management units (SWMU's) at facilitiese that contain RCRA-
reculatad units. Although mised waste units are 2ot RCRA-regulated
under uthorized State RKCRA programs, mixed waste will ba considered-
e cu & *s9lid waste® for purposas cf corrective action at solid
‘waste nanagement umits.

Thne Federal definition of “solid vaste” is to be used in
Jeternining what units are SWMU's, becauss State definitions wcre
not scrutinised in evaluating applications for State authoriration
{2xczpt a8 WAS DOCESBRTY tO asscss the adequacy of the Ltate's
universe of hasardous wvaste).® BDBccause rixed waste is considoraed
4 30liCc wasta ubder the redersl RCRA prosram, units containing
i xed wastes are SWMU's and are subject to corrective actionm iZ
thel'2 18 another unit requiring & RCRA permit at the lacility.

* Tacrufore, in order to obtaln authorization lor corrective
act.cn, .Ltatis must obtain authorization .or their definition
o0 aplid wasts, which may not =xctlude mixed wasto.

O



As nctad 2arlier, a Tive” waste umit i5 mot a tUkA-requlater

wait in an aythorized “rate, Therefore, thare =~ust he it least
wne non=mixed, hazardous vaste unit at a racility {n orcer tor

LA Tt subjact mixed waste unite tn corrective acticn racquirasonts

Wader slond{u)e

si=~ilarly, FPA =av issue an order unter ,3908(h) reruiring
=anjtering, investiation ot releaser ancd currective action, hut
£t orider can arply to =ixe: ~saste units only if there ia =ro or
~oare unit sunject to interim status requiresents at tne sjce.

“gsronse to Stecific uvestione

In response to the thrae nyllets and the thres numperen
items on paje 2 of your wenorandum, we have the followina
answers:

* If you suspect that Part £'s have not been submitted
tor all RCXA units, LPA and/or the State should take
imaeciate enforcement action. Iou and the state shouyld
fetermine who ghould appropriately take enfogcewment
action. 1€ thers are nixed waste units in acuestion,
ZPA cannot enforco subnission of the Part 8's in an _
authorized State. Wwhile EPA cannot issue Denalties to
another Federal agency, the dispute resolution process
aescrinred in the revised Federal Facility Compliance

strateay may be usad.

o feyiew of the Part B submitted »v SRP may provide you
and/or the State with sufficient Information to make
such a deternmination. tHowever, i {t does not, then
EPA and/or the State should racuire SRP, through enforce-
ment action, to make such a determination through :
sampling and analyeis or whatever other method (e.c.,
application of knowledge of waste Qensration process)
inay be appropriate.

. As stated sarlier, the booklets only provide a starting
point for negotiations. ZPA HQ will not de reviewing

or approving the individual facility booklets.

1. The . may 10 letter to COR did not delegate any authori:y-
Therefers, it need not be withdrawn.

2. ‘The REA definition of byproduct is the only appropriate
and legally enforceable cefinition that can be used.
You should use that definition to make case-dy-case
decisions, as described on page 2 of this memorandunm,

3. There is no documentation availadble of the EPA rTeview
of the SRP waste strean booklet.



I ~ove thig surficiently clarifies vour and tne state's
current authorities with resanect to permitting and 2nforcement
actions you might take at okP., Ue will continue to work with
¥yOU t0o resolve any remalninn issues, and would annreci{ates
seinug hept informew about the procress yosu and the state of
znuth Larolina are makiny in resolving these issues with SRP,

ce:  Jin ScarLrounn, Fecion IV
r.ichard Campbell, fenion IV
Joe trrecdman, CGC
Tony Baney, UVPE
Peter fuerrero, OSW
SCiA Livision Directors, Kegions I=II1I, V=X (with incomino)
OCRA Branch Chiefs, keqgions I-ITI, V=X (with incoming)

bcc: Henry Elsen, Fegional Counsel (613},
region X (with incoming) :
State Programs Branch
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Mr. Ronald D. Conte
Operations Coordimator
Petroswill Chemicals, lInc,
2523 Mogadore Road

~ Akron, Chfo 44312

Dear Mr. Conte:

I an reszoncding to your letter of June 27, 1986, which
requestcd claritication of the aetinition of seversi terms in

40 CFR 27G.2.

The terns “"holding” and "temporary period” sre not
vrpilcitly deiined in the BCKA regulations. Holding in context
of these repulations mesns containment. Storape, ss defined
in RCKA means "the conta.mment of hazardous waste, either on a
temporsry basis or :Cr g period of years, in such o Danner as
not to constitule disposal of such hazardous wagte.” The Rerr
dispossl (che opposite of storare or conteinment) is definec
in XUKA (and {n the KCKA regulations) as "the discharpr,...
lesking, or placing of any weste 1iDto Or Or any lanc...s0 ghat
such...WesTe.. .zay enter the environmens.” The Types o2
*holding™ devices ({.e. containers, tanks, surtface {mpoundments,
and waste plies) are derined in the reguleations.

~ The term “temporary period™, althoush not explicitiy
derined, is 1ndircctly lLimitsed {n the regulations by the closure
plan and finenclal respongibility requirements. Theae require
toe facility owner/operstor te specity up iront the operating
period (closure time) apd the marimus amowat ©f wastc in storaxe
at any time and at closure. .This Cefines Che extent oz the

: "temporary peried” gnd storage activity. At closure, the

17

waste must removed trom all stevage waits.

All hasardous wvaste stoTege units, including storTage umits
&t Tecycling tacilities, are regulated by the RCEA rules wnless
exempted in Part 261, 264, or 265. 1ltems associated with
storage units that are used to transfer hasardous waste, such
cciptpcu. funnels or hoses, are Tegulated as part of the sctorage
unit, — : -

79,



I understand that you recently met with staff in EPA's
Region V to discuss these definitions a2s well as the applic-

ability of the reguirements in 40 CFR Parte 264, 265 and 270
Since implementation of our regulations is

to your facility.
the responsibility of our Regional offices I urge you to continue
~working with Region V. However, if you need additonal help
please feel free to contact me.

Sincerely,

e

Marcia wWilliams, Director
O0ffice of Solid Waste

cc: Y.J. Kim, Region V
Lisa Pierard, Region V

COszman:WH~563:5-256:382-2210:7/15/86
Disk_Os #6/Index 26

_t
e
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Aonorable Matthew J. Rinaldo
House of Representatives
washlngton' DeCo 20515

Dear Mr, Rinaldo:

Thank you for your July 1, 1986, letter on behalf of
your constituent Mr. Paul DeCosimo. Mr. Delosimo requests an
interpretation s to whether he would be considered a co-
generator of hazardous waste ag & result of recycling sclvent
at a generator's gite using 2 mobile treatment techrologv.
Based on the information provided by Mr. Delosimo, we do not
believe that he would be considered & co=generator for
regulatory purposes under most circumstances.

A generator is defined in Section 260.10 of the hazardous
waste regulations as, '...any person, by site, whose act or -
process produces hazardous waste identified or listed in Pert
261 of this chapter or whose act first causes a hazardous
waste to hecome subject to regulation." Since the spent
solvent is presumably already & hazardous waste prior to Mr.
DeCosimo coming onto the generator's site, and since the
solvent is likely to have been accumulated prior to being
recycled, the hazardous spent solvent would szlready have been
subject to requlation under the accumulation provisions of
‘Part 262 of the hagzardous weste regulations. Thus, none of
the actions taken by Mr. DeCosimo would appear, in the limited
circumstances described in hig letter, to cause him to become
subject to BRCRA liability as a RCRA hazardous wvaste generator.

Mr. DeCosimo should, of course, bb.AVItO thet if he
transports a hazardous waste off of the generation site, he
would be considered a hazardous waste transporter subject to

regulation.

If you have any turthor Questions, pl;csc call Bod

Axelrad at (202) 382-5218,
Sincerely,

A Do~

— : J. Winston Porter
’ Assis;;nt Administrator

b
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¥s. Suzann . Unger

l.adiation Zafety Officer
HMerrell Low Research Institute
9550 K. Zicnsville Road

P.O. Box 68470

Indianapolis, IN 46268 - 0420

Cear Ms. Unger:

This is in response to your letter of August 1§ in which you
proposed to incinerate on-site a waste that is both a by-product
material and hazardous. :

After reviewing the information presented in your lepter, EPA
has concluded that the waste stream in question would be /considered
a radicactive mixed waste (see enclosed Federal Register notice,
which sets forth EPA's interpretation of this term and/RCRA's
jurisdiction over it). As the Federal Register notice discusses,
in the past, EPA has not made authority to regulate the hazardous
components of radicactive mixeds waste a prerequisite to & State
cbtaining authorization to run the Federal RCRA program. The
notice changes this, buy requiring States to pick up this piece
©f RCRA if they wish to become, or remain, authorized. Since the
currently auvthorized Indjiane program does not include authorization
for mixed wastes, these wastes are not now subject to the RCRA
regulations in Indiana, anéd RCRA approval is not required for your
proposed incineration.

However, you are still subject tec whatever regulations the
State of Indians may have adopted pursuant to State law that are.
applicable to the hazardous components of radiocactive mixed wastes.
Therefore, I recommend that you work closely with the State of
Indiana to discuss the appropriate management ©f these waste streams
under Indiana law. You should contact:

Mr. David lLamm, Asgistant Commissioner
for Solid and Hazardous Waste Management
Indiana Lepartment of Environmental Management
T 105 §. Meridian Street

Indianapolis, IN 46225

(317) 243-5026 :
Once the State receives authorization under RCRA for radicactive
mizxed wastes, you will then tlso be subject to the RCRA regulazions.



It ;zu have any aciiticgnal -~uesticrs rlecace Zeel free Alse o
centact oin Mdichael, Jtete iroarams iranca, CIfice cf uwelid laste,
[N (-;:

) 352=2231.

Tincerely,

arcia &, rilliams
Lirector
Cffice of S0lid vaste
SAHCLOSLED
cc: i ..icheel
ravid Lamm
taviid stringham

16
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Mr. Frederick M. Swed, Jr.
RMTJ inc. ‘

Suite 124 .

1406 East Washington Avae.
Madison, Wisconsin 53703-3009%9

Dear Mr. Swed:

Thank you for your letter of November 10 requesting guidance
on application of the totally enclosed treaztment exemption tec the
treatment prior to dispostl c¢f baghouse dust generated in the
foundry industry. Your letter addrassed & generic case in which-
an emission control baghouse system and the treatment eguipment
are directly connected to 2 cupola furnace through a closed system
of ducts. The Agency doet not believe that the totzlly enclosed
treatmant exemption applies to the system you describe, subject
to the conditions described below. .

As you stated, totilly enclosed treatment ig defined in 40 CPR
260.10 as” (1) being directly connected to an industrial production
process and. (2) congtructed and operated to prevent the release of
hazardous wvaste and any constituent thareof into the environment
during treatoent. IR addition, the regulatory interpretive letter
issued July 27, 1981 to Trevencl Laborstories (RIL 84) further
clarified what constituted totally enclosed treatment.

In the March 25, 1986 letter from Region 5 to Grede Poundries,

EPA found that the specific configuration of the Grede baghouse
did not qualify as totally enclosed because the hood collecting
enissions was not directly connected to the cupola, only to the
baghouse. Az part of that determination, EPA stated that
a foundry cupola quzlifies as an industriazl production process,
but that the baghouse is an zir pollution control device N
associated with waste treatnent prior to digposal. y
/

However, our answer to Grede may have been misleading. .
Connecting the ductwork to ths .cupola only fulfills half af the
totally enclosed treatment requiremsnt. The question remeins
Aas to whether & systex that includes a baghouse qualifies as
:etnlly snclosed treatment. ESince baghouses 4o not remove 1008
»f the hacgardous constituents, treatment downetreax of a

saqhouse i not part of 3 totallv encloaed trepsmant tratod



-
. You suggested that the baghouse is part of the production

" process because the cupola cannct be operated without the baghouse.
While your system might reguire modification in order to oOperate :
without the baghouse, I do not believe that the baghouse is
inherently necessary to the operation of & cupola furnace. In
fact, prior to the development of 2ir qQuality standards, cupolas
typically operated without baghouses. Baghouses limit emissions
from units subject to Clean Air Act standards. Therefore,

the Agency still maintains that the baghouse is not part of a
production process, but is associated with waste treatment.

You asked whether adding the treatment reagents prior to the
baghouse would qualify as totally enclosed treatment. Since we
agree that the point of hazardous waste generation is typically
the bottom of the baghouse hoppers, any processing that occurs

prior to that point would not be treatment subject to RCRA - "~
requirements. " - ¥

You are also correct in stating that even if a production
unit is open t0 the atmosphere, the unit downstream could still
qualify as totally enclosed. As stated in a preamble to the
§261.4(c) amendment, "Except for surface impoundments and non-
‘operating units, EPA did not intend to regulate...manufacturing _
process units in which hazardous wastes are generated.” (45 FR
72025, October 30, 1980) 1In your case, however, the production -
unit is the cupola, not the baghouse,*so treatment that occurs
downstream of the baghouse is not totally enclosed treatment.

In summary, although production units may not necessarily
prevent releases of constituents +o0 the environment, units
downstream may still qualify for the totally enclosed treatment
exemption. However, while cupolas are production units, bag-
houses are not considered to be production processes. Further-
more, baghouses release hazardous waste or constituents thereof
to the environment during normal operation as a waste management
method. Therefore, dust tresatment downstream of a baghouse systenm
directly connected to a cupola does not perform totally enclosed
treatment under the Federal program. In addition to this Federal
determination, of course, the States would have to be consulted
for State hazardous waste and air gquality standards that apply to
these systems. I apologize for any inconvenience that arose from
your reading of the EPA letter to Grede Foundries.

Sincerely,

/5

— Marcia Williams
. Director )
Office of Solid waste

cc: Hazardous Waste Branch Chief, Region V

beec: Hazardous Waste Branch Chiefs, R.ogiouc I-IV, VI-X
RCRA/Superfund Hotline
Irene Horner, WTB
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-+ RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY
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30AT for Wastewater

Sest Jeronsirated Availatle Technology (BDAT) for solvent wastes
includes thrae waste treatability groups (spent solvent wastiawaters,
vastawaters Irom the pharmaceutical industry and other solvent
wast2s). How are wastewaters defined?

£P3 has established a separate treatability group for spent
solvent wastewaters. wastewatars are Jefined as solvent-water
mixtures containing total organic carbon (TOC) of one percent
or less [51 FR 40609].
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MEMORANDUM

SUBJECT: Total Enclosed Treatment a&nd the stinl Industry

PROM: Marcia E. wiiliau. Director 5/
OfZice of 80l1id VWaste

TO: James H'. Scarbrough |
Chief, Residuals Management Branch

Region IV :

I have reviewed your memorandum of Pebruary 4, 1987, regarding
our guidance to RMT, Inc., advising that its baghouse dust treat-
nent systez 4does not meet the requirement of a totally enclosed
treatment system. It is unfortunate that Region IV apparently has
Teviewed a similar facility in Alabama and reached the opposite
cenclusion. Although I understand your reasoning in that decision,
I cannot comcur with it. I believe this interpretation would
uRnecessarily broaden the exemption and create nhev problems in
the definition of what constitutes a treatment unit.

The concept of a totally enclosed treatment unit in 40 CFR
§260.10 was designed to prevent the need for & permit for treatment
that occurred in pipes exiting s process unit. As a result, this
definition made clear that the trestment units must be connected
Qirectly to an industrial production process. By not adhering
strictly to this principle, your interpretation would broaden
the universe of exeampt units beyond what was intended for this
exemption. _

As you note in your memo, the baghouse is not part of the
Production process. Therefore, as stated in my December 22, 1986,
letter to RMT, the dust fixation system cannot be considered
directly connected to the process because the baghouse is copen to
the environment. Although listed waste is not generated until the
enission control Sust is collected in the baghouse hopper, this
doecs not change the fact that there is an opening between the
production unit and the fixation_svstem. 1 recognize that this

P



v :
means that any treztment provided downstream of a baghouse cannot
be totally enclosed treatment. To find otherwise, however, would
regquire us to f£ind that the baghouse is z process unit. I think
this would hopelessly confuse the definition of tresatment units
ané process units end complicite enforcement by introducing how
2 unit is used into the definition.

Therefors, I bslieve that despite its possible savironmantel
advantages, this unit should not be exempted frox pemitiing as @
totally enclosed trestment unit. Based on your extémsive involve-
ment in the design and construction of this system, I axpect per-
mitting will not crezte an unreasonable barrier to the use of the
closed fization technology on hqboun dusts. Bxpedited permit
review would seem appropriate.

I zlsoc would note that treatment in 90-day accumulation
units is currently exempt frox permitting. Managemsnt within 90
days could make this iseue moot for the Alabams Z.cility at this

time. .-

S\
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AR apT
MEMORALNDUM

SUBJECT: Regulatory Classification of Three and
Four-Sided, Floored Structures, OSW-1BS

FROM: Marcia E. Williams, Di:octor/y
Ofiice of Solid wWaste :

TO: Karl Bremer, Acting Director
Region V Sclid Waste Branch (5HS~JCK-13) .

Thank you for your patience in waiting for our response to-
your memorandum of April 23, 1986, requesting guidance on how
nine examples of three and four-sided, floored structures should
be regulated -- as tanks or waste piles. Ax you noted, the
ramifications of these decigions are significant since tanks and
waste piles are subject to different regulatory standards. For
example, wacte piles are sudbject to the land disposal restrictions
and have lost interim status unless the November 7, 1986, certifi-
cation deadlines were met.

We have been having z great deal of troudble and have spent a
great deal of time in an effort to develop 2 methodelogy that could
be used to identify these various odd-shaped units. We believe
that such an approach is necessary to ensure that similar units
located throughout the country can be classified on & consistent
basis by Regional and State permitting authorities. Unfortunately,
there is a great deal of overlap with respect to the dafinitions
of "tank®” and "pile”® found at 40 CPR 260.10. This overlap can
create a peoblem when it is necassary to identify certain apecific
units suslE ap those described in the attachment to your memo. We
concluded that the oanly viadble long-term solution is a regulatory
"£ix® that will be described in dstail below. '

Por the short term, on the advice of our Office of General
Counsel and the Vffice of Waste Programs Enforcement, we would
advise that-individual units be identified identically tc the
applicant's Part A designation unless the unit clearly cannot be



a specific type of unit (e.g., flowing liguids cannot be managed
in piles; primarily earthen units cannot be tanks). If permitting
or closure requirements are deemed inadequate, we would use the
corrective action (assuming there is 2 permitted unit at the
facility)-and omnibus authorities to impose additional require-
ments, as neCegsary, to protect human health and the environment.
The advantage of this approach is that it provides the most
legally defensible position in view of the ambiguities of the
various regulatory dafinitions. The disadvantages include our
inability to use omnibus authorities for 90-day accumulation and
wastewater treatment tanks that do not require RCRA permits, and
our inability to apply corrective action requirements tc these
same unite at facilities with nc other permitted units.

As expleined above, our long-term gtrategy for dealing with
these units would be to make regulatory changes as needed. 1In
that regard, we are considering & regulatory fix that we would
pursue as cxpeditiously as posgidble. This approach involves
reviewing the various definitions found in 40 CPR 260.10 including
those for (&) tanks, (b) piles, and (¢) surface i{mpoundments, and
miscellaneous units under Subpert X. While various definitions
tend to overlap (for example, both tanks and piles can accept solid,
non-flowing wagte), we are able to make certein distinctiqQns. Ror

example, the definition of tank states thet tanks contain materisls:
the definition of a pile states that 2 pile is & noncontzinerized

accumulation of sollid, non-£flowing harardous wvasts.

Therefore, our approach to clasgifying these units would be
to focus on the terms "contein® and "noncontainerized.”™ The
methodoclogy that we have developed to classify thess units is to
firgt reviev the regulatory definitions. 1In genersl, this enables
one to distinguish tanke and piles fromx surface impoundments and
Subpert Q or Subpart X units. However, there iz considerable
overlap in the definition of tank and piie. Where either defini-
tion might apply, we woulc ask the question -- lg containerization
a function of the structure or is it a function of the waste
itself? If the waste is contzined within the unit by virtue of

the fact that it is a cchesgive solid, the unit is & pile. If the
-unit would contain any waste., including a free-flowing ligquid, it
is a tank.

We womnlé describe this approach in & Pederzzl Register notice
and, in the sams notice, would propose to amend the regulatory
definitions-of pile and tank, as required, so that this methodology
could be employed nationally. PFor your information, we are pro-
viding an attachment that classifies each of the anine units based
on our use of ths proposed methodology.




We welcome your input in critigquing our long-term strategqgy.
Additionally, if you would like to discuse this matter in more-
detail, please have your staff contact either Bob Dellinger, Bob
April, or Bill Kline of my staff at (202) 382-7917.

Attachment -

cc: Hazardous Waste Branch Chiefs, Regions I~-IV, VI-X
Lloyd Guerci, RCRA Enforcement
Matt Hale, Permits Branch
Robert Tonetti, lLand Disposal Branch
Mark Greenwood, Office of General Counsel

3¢



ATTACHMENT I

Proposed Long-Term Approach Applied
o Nine Specific Unite

Unit 1 is a four-sided structure used to store dry waste on
2 floor that slopee towards the part of the bullding that has
three doors designed to admit front-end loaders and dump trucks.
The building floor is not designed to contain the waste (that is,
if the material being stored in the structure were a liquid, it
could escape). Although the company has designated the unit as a
90-day storage tank, our methodology would classify this unit as
a waste pile with some wind dispersion control.

Unit 2 is & four-sided structure with windows and a 20-foot
opering partially closed with a 3=foot removable steel barrier.
This unit wag originally i1dentified on Part A of the permit
application as & storage waste pile, and Region V correctly
denied a2 subseguent rugquest to redesignate the unit as a tank.
Applying our methodoclogy, we would classify this unit as 2 waste
pile. If the waste were a2 liquid, it could escape: thus, only
the characteristics of the waste allow it to be contained.
The structure is not desighed to contain waste.

hecording to & consent order between the State and the
company, Unit 3, when bullt, will either treat reactive wvaste
in gondclas or ir free form on the floor by adding water to the
unit. If the unit treats reactive wvaste in gondclas, the unit
serves as & §264.175 containment system for containers and should
be subject to the Subpart I conteiner regulation. If the wastes
are treated in free form on the fiocor, the unit cannot be a waste
Pile since the unit will be flooded with water, with the water
contained during waste treatment. Thersfore, the unit is a tank
when waste is managed on the floor in such z manner that zll the
waste is kept within the unit. However, if the wagste is mounded
higher thar the retaining sides or highest level of the floer,
“then the unit woulé be subject tc the Subpart X regulation, pro-
posed on November 7, 1986 (51 PR 40726). Specifically, applying
our methodology, Unit 3 could be operated, at times, as & contair
area, & tank, or & miscellanecus unit. While operating as a
particular sype ©f unit, the specific unit standards would apply:
thus the permit would contsin standards for each operating mode
for which tha unit would be used. Toc dc this, the most stringent
design and Operating standerds that woulé apply in each of thess
situstions would de incorporated intc the permit. Por example.
this unit would sventuilly have to be closed under the most

stringent closure requirements applicable to any of its opermtimn
modes. Should-the permittee maintain that the unit i{s slways
operated as a tank, it could be permitted as such. In a case
where the height of the wvasgte vas found to exceed the height of

o



the walls, the Region would have a choice of enforcement actions.
The Region would either enforce against an improperly operated
tank (no freeboard) or a false permit application.

Unit 4 was injtially a four-walled concrete tank that flooded
a reactive waste with water to render the waste nonreactive.
llowever, one wall has been removed, and the fourth side is now
vermed with sand while the unit is inundated with water to render

a reactive waste nonreactive. After treatment, the berm is
vroken, and the liquid flows into a drain in a concrete slab also
bermed with sand. Since the sand berm is not stationary when
emptying the unit, the unit is not a tank. Although the waste

is nonflowing when covered with water, the unit is not a pile
vecause piles are not designed to contain liquids. Therefore,
using our approach, we would classify the unit as an interim
status Subpart Q unit, which will eventually be permitted under

the Subpart X standards.

Unit $ is designed to solidify sludges that contain free
liquids. Prom the limited amount of information available about
the unbuilt unit, the unit would have a zoof, 3 walls, a sleping
floor, and a leak detection system. . Applying our mathodology,
this unit would be classified as a tank or a pile depending on
its operating mode. If wastes are always kept lower than the .
floor and wall height, the unit would be a tank. However, if the
waste is managed in such a manner that the wvastes pile up above
the floor and wall height, the unit would be a pile. The contain-
nent that is provided in the latter case would partially be a
function of the vasts baing managed, not sclely of the design of

the structures.

. Unit 6 mixes noncontainerized wastewater treatment sludges
with lime when the sludge contains free liquids. The floor of
the unit slopes towards catch basins which collect the liquids
that separate from the piles. Applying our methodology, Unit 6
would be a waste pile. The unit is managed s0 that waste szxceeds
the hesight of the retaining walls. If this waste wers & liquid,
it could escape the unit. Therefore, we would argue that the
structure is not designed to contain waste; the properties of the
material allow {t to bs contained in this unit.

In Unit 7, hasardous waste sludges and nonhazardous wastes
would be mized with sand and coxl ash to eliminate free liquids.
The proposed unit has a run-off control drainage system that is
designed to-collect liquids draining into floor drains from the
wastes pile. This design has 2 li-inch reinforced floor over a
é-mil polyethylene sheet, a leak detection system, and a 10-inch
.reinforced cancrete slad underneath. Under our proposed approach.
this unit would be a waste -pile. Liquids are controlled by drains,
not contained. As with Units 1, 2, and 6, the structure is not

%L



designed to contain the waste, in that glope of the floor is not
sufficient to qualify as the fourth side of a four-sided tank.

Unit 8, which is to be closed, contains EP toxic metal dust
that has been premixed in a cement truck with another waste to
control fugutive dusts. A front-end loader mixes in foundry sand
(which contains clays) to render the waste nonhazardous. The
unit is concrete, bLelow grade, and has thres concrete wallsg with
metal wall extensions that rise eight feet above the sloping floor.
Applying our methodology, this unit could either be a tank or a
pile depending on how wastee are managed. If waste is never
piled up higher than the highest floor level, it would be a2 tank.
However, if waste is piled higher than the lov.l of the concrete

wall. it would be a pile.

Unit 9 managed listed and characteristic waste in solid, semi-
's0lid, and liguid form in a beslow grade, three-walled structure
with a sloped concrete floor and & pump=-out sump at the bottom.
According to the dimensions of the unit, utilizing the meximun
capacity of the unit would £il1 the unit over to thé top of the
sloping floor. Therefore, under our proposed methodology, it
would not be a tank. Although the unit handled liquid waste, the
unit would be closed as a waste pile if the wvaste wvas kept solid
and nanflowing. Otherwise, the unit would need to close ac a

‘miscellanecus unit.

In summery, applying our methodology, Unite 1, 2, 6, and 7
appear to be waste piles; Unit 4 {s 2 Subpart Q treatment unit.
Depending on the mode of operztion, Unit 3 would either be 2 con-
tzinment system for contasinszs, a Subpart X miscelleneous unit,
or a tank. Units S and € would be either tanks or piles, depending
on how wastes are managed, anc Unit ¢ would eithar be & waste
pile or 2 miscellanecus umit.

c[\l“v
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Mr. Anthony Sasson
Technical Assistance and
Engineering Section
Division of 8clid and Eazardous
Waste Management
SEtate of Ohio Envirommental Protection Agency
P.O. Box 1049 '
Columbus, Ohio £3266-1049

Dear Mr. Basson:

Your letter of Jesnuary 7, 1987, requested an opinion fram ..
this office on the regulatory atatus of evaporators used to Temove
water from hazardous wastes. Pirst, you asked whether evapora- -
tion would be congidered trsatment, as dafined im 30 CFR 260.10.
Second, you asked whether, if evaporation is considered to be
treatnent, an evaporator would de eligible for an exclusion from
permitting under the generator 90-day accumulation exclusion or
the totally enclosed treatment exclusion.

You are specifically concezned about the "Nordale Fluid
Eliminateor,” a device that in one circumstance would be used to
remove water from aqusous waste that is hazardous because of
its metal content. Ve consider that this unit is a tresatment
unit because it meets the definition of “treatment” contained
in 40 CPR §260.10;7 i.8., it reduces the volums of the waste.
Additiocnally, for the reasons described below, the Nordale
units do not appear to meet the criteria established for totally
enclosed tZestment. -~

~

* A totally enclosed tresatment facility is defined {n

- 40 CPR §260.10 as a facility that is "...8irectly connected to

an industrial production process and...which is constructed and
operated in a manner which prevents the release of any hazardous
waste or any constituent thereof into the environment during
treatment.” As operated, the Nordale unit discharges vaper
directly into the enviromment. S$ince neither the definition
contained in 40 CPR $260.10 nor the preamble (45 FR 33218)
distinguishes detween hasardous and nonhazardous constitusnts

in the hazardous waste, a totally enclosed treatment system can
not release any constituents into the environment. Although the

A
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evaporation could release volatile organics as well as water
vapor into the environment. Therefore, We belisve the NHordele
units do not meet the criteria of totally enclosed treatmsent.

With regard to the 90-day accuaulation exclusion, generators
who accumulate hagardous waste on-gite for 90 days or less in a
tank do not need a perzit if they meet the requirements of 40 CFR
$262.34. This policy is stated in the preamble to tha small
quantity generator regulations that were prosulgated on May 24,
1986, (81 FR 10168). The ®Nordale Pluid Eliminator® meets the
d.tinition of a thermal treatment unit in that it is a device
that “uses eslevated tempsratures as the prisary seans to change
the chemical, physical, or biological character of ths hazardous
waste® (see 40 CPR §260.10). Bowever, our review of the manufac-
turer's literature leads us to the conclusion that this speeific
evaporative unit also asets the definition of “tank” as that -
tera is used in 40 CPR §262.34. Therefore, gensrators could
remove water from hasardous wastes using the Nordale units
without obtaining a RCRA permit provided they comply with the

provisions of 40 CPrR $262.34.

I want to make you aware of the fact that the Agency is
curreatly developing regulations that would apply to air eaissions
from treatment, storage, and disposal facilities. The first
phase of this rulesaking effort was pubulbcd in proposed fora on
February 5, 1987, (see enclosed 52 FR'3748). Additionally, we are
considering modifying the 90-day accumulation standards as dis-
cussed in an advanced notice of proposed rulemaking that appeared
in the Pedezal Register on July 14, 193. (see enclosed S1 PR
25487).” Thus, in the future, we would regulate air emissions
fzom evaporative equipmsnt if we wezre to determine that eaissions
fzom these units posed an unaccsptable risk to human honlth aad

the cnviton-nt.
If you would like to discuss this matter in more do:nu.\

please contact Robert Dellinger, Chief of the Naste Treatament
”‘mn; .t (202) 382-7’170

Sincerely,

-

Narcia B. Williame
Disector
Cftice of Solid WNaste

WW“‘}* T

Matt
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. Mobile Wastewmater Treatment Lnits

wastewaser treatment units, as defined in 40 CTR 260.10, are excluded
. fram the permitting regquirements per §270.1(c¢)(2)(v). 1In order for a
undt <o meet “he "wastewater treazment” exclusion, it must meet the
tnree criteria sew 1n $260.10. :

(1) Iz must De part of a wastewater wreatment facility that is
: supiect w0 §402 or §307(b) of the Clean Water Ac%:

(2) In must receive and treat Or Store a wastewater O was.ewater
treazment sludge that is a hazardous waste, Or cenerate and
accum:iate a hazardous wastewater treatment sludge, and

(3} It rus+ be a tank as defined in §260.10.

Wastewarter treatment units, by definition, must be tarks. A tank is
defined 1n §260.10 as "a srtatutory device, designed to contain an
accrmiiaticon of hazardous waste which is constructed primarily of
non-earthen materials... which provide structural support.”

A pomential apolication of mobile <reatment unit technology is for a
mooile wreatment unit %o be used for wastewater treatrent (e.g.,
Zdewazering siudges). Is it possible for a robile treatment unit to
be a tank as Jefined in §260.107? ‘

Yes. A mobile treawment unit could be 2 tank as Zefined in §260.10.
Alv=cugh $260.10 defines a wank as "2 stationary device", EPA has
Se~ermined that a mobile tank could be a "tank" provided that it
is intended > be stationary when in operation and thar it meets
the definizion of a tank in all other respects (See 52 FR 20919).

In addiwon, EPA prqx:?ed regulations in the June 3, 1987 Federal
Register (52 FR 20914) for permitting of mobile treatment units
(MILs) rhat are subject o RCRA. According to the proposed rule,
MTU would obtain a state-wide technical permit and a site specific
permit that would allow it =0 operate. EPA is also requesting
caments on the Hazardous Waste Treatmemt Council's suggestion

o exclude certain “low risk"” treatment units, such as evaporation
or dewatering units, fram the permitting process.

Source: Robin anderson (202) 382-4498
Research: Jennifer B. Plane:z-
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Marc R. Wolman, P.E.
EnerGroup, Inc.

The Thomas Block

116 Commercial Street
Portland, Maine 04101

Dear Mr. Wolman:

This letter is in response to your letter of June 19, 1987,
in which you request an opinion on the regulatory status of a
hypothetical waste treatment facility. Since the premises you--
provided in your example stipulate that the facility neither
receives nor generates hazardous waste, none of the RCRA
Subtitle C hazardous waste rules would apply (i.e., the hazardous
waste rules only apply to the management of "hazardous waste").
However, if the facility was subject to the hazardous waste
rules, incineration would not be congidered "tdtally enclosed
treatment" because some emissions would inevitably be released to
the environment. (In your example, the incineration is of
nonhazardous waste, so the point is moot.) You should also note
that EPA does have RCRA Subtitle D guidelines for solid waste
incinerators at 40 CFR Part 240; these guidelines are implenented
through State regulations.

I1f you have any further questions in this area, please call
Mike Petruska at (202) 475-6676.

Sincerely,
Nua}. Wl m
Marcia E. Williams

Director
Office of Solid Waste
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Mejor Jesse Cabellon

U.S. Army Material Command
50ul Eisenhower Avenue
Alexandria, VA 22333-0001

Dear Major Cabeslon:

This letter is {n response to your request to Sonya Stelmack
concerning confirmaticn of the Environmental Protection Agency's . .
(EPA's) policy on deactivation (popping) furnaces. As we have
stated verbally and in past corzespondence (copies enclosed) to
the Department of Defense and Region VII, EPA classifies popping
furnaces as incinerators.

Under 40 CFR 2060.10, "incinerator” is defined as “any enclosed
device using controlled flame comdustion that neither meets the
criteria for clessification as & boiler nor is listed as an
industrial furnace.”™ Popping furnaces meet the desfinition of
incinerator because the process that occurs in the enciosed unit
is controlled flame coxmbustion. The reaction which occurs is
initiated by controlled flame heating and the resulting detonation
products are combusted.

Existing units are thus subject to the 1989 statutory deadline
for perxitting of incinerators. Section 3005(c){2)(C) of BSWA
states that interis status shall terainate on Hovexber 19, 1989,
‘for incinerators which have not been permitted, and for which &
perxit application was not subritted by fovember 19, 1966.
According to information provided by your office, there are two
popping furnaces (lLake City Army Ammunition Plant in Missouri
And Mchlester Army Ammunition Plant in Oklahoma) for which Part

B applications have not been submitted, and which plan to buzn
only munitions classified as non-hazardous. These facilities
should be in touch with thelr peraitting authorities regarding
closure reguirsments associated with the cessation of hazardous
waste burning.

”~ .
a o~ .3, GO 1905-€67-83)



Ti= _enT,; .-..2ined its reasoning in the definition of
s011d ws £ais 2 ing. In the preamble to the April 4, 1983
pProposcd aaendmer.cs to the recycling provisions at 48 FR 1448 we
statea: “"Second, we wish to clarify that materials being burned
in incinerators or other thermal treatment devices, other than
boilers and industrial furnaces, are considered to be abandoned
by being burned or incinerated under §261.2(a)(1)(ii), whether or
not energy Or material recovery also occurs... 1In our view, any
such burning (other than in boilers and industrial furnaces) is
waste degtruction subject tO regulation under either Subpart O of
Part 264 or Subpart O and P of Part 265." 1In the preamble to the
January 4, 1985 final rule at 50 FR 625, we reiterated that
incinerators are built to destroy hazardous wastes, and so are

normally used for this purpose.

Therefore, the unit at the Drew Metalex facility is subject
to RCRA regulation as an incinerator, which is defined at §260.10
as "any enclosed device using controlled flame combustion that
neither meets the criteria for classification as a boiler nor is
listed as an industrial furnace." The Drew Metalex Corporation
does have the option of petitioning to have their unit listed as
an industrial furnace under §260.10. That rule establishes out
criteria under which thermal combustion devices classified as
incinerators could be reclassified after agency rulemaking.

1£ you have any questions on this matter, please contact me
at FTS 382-4500. .. . .

ce: Bruce Weddle
Susan Bromm
Suzanne Rudzinski
Matt Straus

Bobd Holloway
Hazardous Waste Branch Chiefs, Regions I-X

Incinerator Permit Writer's Workgroup
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iir. Uiec Colsen, Sales lianager
Fenton Coupany, Inc.

l16U8 N. Beckley

Lancaster, Texas 75134

Dear #Mr. Olsen:

Thank you for your letter of June 30, 1987, in which
You requested information on the regulatory status of sludge
dehydration equipment which is part of 2 wastewater treatment
faciliey.

- Your understanding of the requirements contained in
40 CFR 270.1(c)(2)(v) is correct. Sludge dehydration equipment
that is part of a wastewater treatzent system is excluded from
the need to obtain a RCKRA permit provided the equipment meets
the definition of wastewater treataent unit as defined in
40 CFR 260.10, and actually is used to evaporate water £rom
the sludge.

It is important to note that the exclusion provided by
1 9270.1(c)(2)(v) does not apply to conventional incinerators.
Such devices are subject to Subpart O of Parts 264 or 265 even
when part of a wastewater system.

I must caution you that variocus States ha¥e reguirements
that are different from the Federal standards. Under their own
authorities, States can establish requirements that are more
stringent than the Federal regquiremants. In this instance, the
owner or operator is required to comply with the more restrictive
requizremsnts. Thus, I encourage you to contact an appropriate
State official to determine what the regquirements will be for =2
specific unit.



1f you have any further questions regarding the Federal
requirements, please contact Mary Cunninghar of my staff at
(202) 382-7935.

Sincerely,
)
M
> 7 &

Marcia E. Willians
Director
0ffice of Solid wWaste

cc: Mary Cunningham
Steven Silverman, Esq.

bce: R. Holloway
B. wWeddle
S. Rudzinski
R. Dellinger
M. Hale
G. Garland
D. Perla
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Mr. R.J. Barnhart, Ph.D.
Technical Manager

American and Chemicals, Inc.
Buddy Lawrence Drive

P.0. Box 48912

Corpus Christi, CA 73469

Dear Mr. Barnhart:

This letter is in response to your July 12, 1987 ingquiry
regarding the status of the K006 wastes and the on-site disposal
unit containing these wastes at your Corpus Christi facility. As
mentioned in your letter, these wastes received a temporary
exclusion on May 25, 1982. Based on our evaluation of the
information submitted in support of your petition, however, the
temporary exclusion for this waste was revoked and a final
exclusion denied on November 14, 1986 (51 FR 41320-41321) with an
effective date of May 14, 1887.

The State of Texas has been authorized by EPA to administer
and enforce a hazardous waste management program pursuant to
Section 3006 of WCRA, 42 U.S5.C. §6%926. In light of the State's
authority, the future status of this disposal unit should be
determined by the Texas Water Commission. This will ensure that
the use of the unit will be commensurate with ongecing and planned
waste management requirements at the facility. 1In a similar
manner, if this unit is to close in the future, all closure
requirements should be determined by the Commission.

I hope this explanation has addressed all of your concerns
regarding the status of your petitioned wastes and the on-site
disposal wait in which they are contained. Should you have any
further gquestions concerning the Federal regulatory compliance
for the petitioned waste, please feel free to contact Suzanne
Rudzinski of the Office of Solid Waste at (202)382-4206.

Sincerely,

Marcia Williams, Director
Office of Solid Waste

cc: Allyn Davis, Region VI Div. Dir.
Lee Haze, Region VI Delisting Contact
Sam Becker, Region VI RCRA Enforcement Contact
Randy Brown, Region VI RCRA Branch Chief
Bill Honker, Region VI Permits Section

This document has been retyped from the origihal.

[£3 v
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wr. Marc R. Wolman, P.E.
ENER GROUP, 1lnc.
The Thomas Block

116 Cormercial St.
Fortland, Maine 04101

Dear Mtr. Volman:

This letter is in response to your letter dated July 9, 1987
sent to Mike Petruska, Office of S50l1id Waste. Your questions
concern the applicability of the totally enclosed treatment
exemption for your ash treatment facility and the applicability ..
of other RCRA regulations for your facility. Your letter addresses
8 hypothetical waste treatment facility that includes incineration
for purpose of energy recovery. The ash from the incinerator is
mixed with a non-hagardous reagent, which you state substantially
reduces mnetal leachalbility and EP toxicity levels. You also
state that the reagent addition vessel and mixing apparatus
prevent releases of any hazardous material into the environment.
The Agency does not believe that the totally enclosed treatment
exexmption applies to the system you describe, for the reesons
explained below.

The definition of a totally enclosed treatment is defined in
40 CFR 260.10 as (1) being directly connected to an industrial
production process and (2) constructed and operated in s ranner
which prevents the release of any hazardous waste or any constituent
. thereof into the environment during treatrent. For your inforration,
I have enclosed the, regulatory clarification of a totally enclosed

treatrent £acility issued by ELPA in 1981.

In your hypothetical waste treatrent process, you state that
the incinerator is conesidered an incuetrial process. The Acency
disagrees with your interpretation and instead, considers the
incinerator as a waste treztrent process. Therefcere, the ash
treatrent cannot cualify as a totally enclesed treatment facility
tecause (1) it is not connected to an industrial process and (D)
the incirerater stack is oper to the air which would inevitally
rolease scre Y@Tardous constitutents te the envircnrent.

Q
b



As you have reguestec, the other applicable RCRA regulation
that would apply to your facility i{s the small guantity generators
rule (40 CFR 261.5). This rule allows generators of 100-1000
kg/month to accurulate waste on-site i{n tanks Or containers
for up to 180 daye (or 270 days {f they wmust ship their waste over
200 miles for treatment or disposal). Generators of more than
1000 kg/wonth only are allowed to accumulate waste in tanke or
containers for up to 90 days. In either casse, the cenerator
would be exerpt from the permitting process for treatment that
occurs in the accurulation tank (see 51 FR 10146).

In sunmary, your hypothetical treatment facility would not
neet the totally enclosed treatzent facility exemption Decause the
incinerator is not considered an industrial process. Therefore,
the ash syster is not connected to an industrial process but
connected to a waste treatyent process that produces a hazardous
zaterial as a residual. However, some £1exibility with respect
to permitting your treatment system may exist if it can be described
as treatreent in an accumulation tank as described in the preamble to
the small quantity generators rule. If you should have any
questions or clarification, plense contact Monics Chatmon of w»my

staff at (202) 475-7236.

Eincerely,
Jares Berlow, Chief
Treatment Technology Section

cc: Robert Dellinger
Robert April
Michael Petruskea

05
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Treatment of Infectious Waste

There 1s growing national concern over proper infectious
waste management. What are some of the treatment
methods currently used for infectious wastes?

Although RCRA section 1004 includes wastes with
infectious characteristics in the definition of
hazardous waste, there are presently no Federal
regulations for managenent of infectious waste

under RCRA Subtitle C. Instead, regulation of
infectious waste has been left up to the States’
discretion. EPA has, however, issued a guidance

manual entitled EPA Guidance for Infectious Waste
Management (May 1986), available through NTIS
{(publication number PB-B6-199130) which describes
numerous methods for effective treatment of
infectious waste. Many treatment methods employ
some form of heat or chemical sterilization.

Steam sterilization uses steam at a temperature
high enough to kill infectious agents 1in
combination with pressurization in a vessel such as
a steam sterilizer, autoclave, or retort. Steanm
sterilization is an effective treatment method for
low~density wastes such as plastics. A method that
can be used for 'most tvpes of infecticus waste 1is
incineration. Incineration converts combustible
wastes into a noncombustible ash while combustion
gases are vented to the atmosphere. A third tvpe
of heat-related treatment 1s thermal inactivation.
For liquid wastes, thermal 1nactivation heats the
waste at a set temperature for a designated period
of time. Solids may be chemically inactivated by
heating them in an oven, typically at 320 degrees
to 380 degrees Fahrenheit for two to four hours.

Chemical treatment methods include gas. vapor
sterilization and chemical disinfection. In
gas/vapor sterilization, the infectious waste 1is
fumigated with a gaseous or vaporized chemical such
as ethylene oxide or formaldehyde. Chemical
disinfection (the name 18 self-explanatory) 1s
effective for. liquid wastes but may also be used
for solid wastes,

A technology that may be wused in the future 1s
sterilization by irradiation. Ioni2ing radiation
has already been used to sterilize other nateraials
such as food and medical supplies,

Source: Jacqui Sales  (202)475-8933
Research: Jennifer B. Planert

¥
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Mr. Richard A. Uhlar

International Chemical Workers Union
1655 West Market Street

akxron, OH 44313

Dear Mr. Unlar,

Thank you for your letter of September 17 regarding the
-definitions of "owner" and “operator"™ under the Resource
Conservation and Recovery Act (RCRA) and the Comprehensive
Environmental Response, Compensation, and Recovery AcCt
(CERCLA). You have asked whether your members can share in any
liability for RCRA or CERCLA violations that occur at a plant. -

Although RCRA does not contain a statutory definition of
"owner" or "operator," the regulations at 40 C.F.R. Section
260.10 state the following:

" "operator" means the person responsible for the
overall operatlon of the facility.

"owner" means the person wheo owns a fac111ty or part
of a facility.

Section 101(20)(A) of CERCLA provides:

"[O)wner or operator”" means . . . in the case of an
onshore facility or offshore facility, any person
owning or operating such facility . . . . Such term
does not include a person, who, without participating.
in the management of a facility, holds indicia of
ownership primarily to protect his security interest
in the . . . facility.

"It is' clear that one must hold an ownership interest in a
facility in order to fall within the definition of "owner"
under either RCRA or CERCLA. With regard to the definition of
"operator,®—the courts have consistently held under either
statute that this term requires some degree of participation in
the management of the facility or authority to make decisions
regarding the handlinag er dismnsal of hazardous substances.

J



Therefore-; - non-management workers of a plant would typically
not fall under the definition of an "owner" or an "operator"

under either statute.

You should be aware, however, that the civil enforcement
provisions of RCRA Section 3008(a), which is the basic permit
enforcement authority, extend to all persons. Nonetheless, to
date, there have been no civil enforcement actions taken under
RCRA {(or CERCLA) against employees below the level of corporate
officer or manager. Of course, individual employees may be
criminally prosecuted for knowing violations of RCRA under

Section 3008(d) and (e).

Finally, depending on applicable state law, an employer may
also “"pass through®" civil liability to employees by including
indemnification provisions in employment contracts. In such a
case, the employer’'s right to indemnification or contribution
would not be governed by RCRA or CERCLA.

I trust this information is responsive to your inquiry. If
you have additional questions, feel free to contact Anna Thode
in the Office of Enforcement and Compliance Monitoring at
(202-475-8212) or Frank McAlister in the Qffice of So0lid Waste
at (202-382- 2223)

Sincereiy,

a
Marcia Williams
Director
Office of So0lid Waste

1o
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MEMORANDUM

SUBJECT: Office of So0lld Waste Activities for Persistent Marine
Debris

FROM: Marcia Williams, Director
Dffice of Solid Waste

TO: Cynthia Dougherty, Deputy Director
Office of Marine Estuarine Protection (WH-556F) -l

The Office of Solid Waste has no activities or programs
that relate directly or indirectly to persistent marine debris.
However, we would like to stay abreast of any activities that
may be pursued with respect to such material because of the
~impact or interrelationship with our ongoing program for

effective management of solid waste. Please add Michael Flynn
(WH-565) as your contact point for this office; he may be
reached at 382-4488.

Under the definitions of the Resource Conservation and
Recovery Act (RCRA)--and the regulations developed in response
to it--the term “"disposal® includes deposition of solid waste
into or on any land or water, Thus, debris deposited on or into
rivers or continental waters of the United States is subject to
control under RCRA. To date wve have taken regulatory action
only on those wastes that we have defined as hazardous; some
guidance-type regulations have been issued for non-hazardous
wastes. We are dsveloping additional control approaches for
non-hazardous waste and welcome any information or options you
may offer. As part of that developing program for non-hazardous
waste ve 4id conduct a study of the municipal waste stream. A
copy of the report is attachead.

Pleeﬁe let Mike Xnow if you need anything else. We look
forwvard to participation in your program.

Attachment

cc: Jeffrey Denit, OSW

o
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OFFICE OF
SOLID WASTE AND EMERGENCY RESPONSE

Elihu I. Leifer, Esqg.

Sherman, Dunn, Cohen, Leifer & Counts
1125 Fifteenth Street, N.W.

Suite 801

wWashington, D.C. 20005

Dear Mr. leifer:

Thank you for your letter of October 19, 1987, in which you
requested guidance and a clarification of our position regarding
the regulatory status of the spent pickle liquor to be generated
at the USS/POSCO facility at their plant in Pittsburg,
California. Since we have been involved, the Agency has -
reviewved information provided by both the Contra Costa Building
and Construction Trades Council and USS/POSCO. This informatian
was provided to assist us in reaching a decision as to whether
the spent pickle liquor at the POSCO facility was considered a
hazardous waste and subject to the Resource Conservation and
Recovery Act (RCRA) hazardous wvaste rules. We regret that we
could not provide an answer before the Council's October 20

meeting.

While we appreciate and understand your desire to resolve
this matter as soon as possible, the Court of Appeals decision
in american Mining congress v. EPA, 824 F.2d4 1177 (D.C. Cir.
1987), has complicated our decision. In particular, the court
held that EPA's authority over hazardous waste recycling
activities is limited to those activities that, in some sense,
involve discard. In addition, the court indicated that EPA has
no authority under Subtitle C of RCRA regarding those activities
involving the recycling of hazardous secondary materials that
are recycled in on-going, manufacturing-type processes. The
activity to be conducted at the USS/POSCO facility in Pittsburg,
California, may involve such type Of recycling. The Agency
intends to deal with questions regarding the scope of the
court’s opinion by issuing Federal Register notices interpreting
the opinion and clarifying which portions of the existing rules
must be amended. Because these issues affect the entire
regulated community, and not just individual facilities, we
believe that use of rulemaking procedur is a fairer and more
appropriate wvay of proceeding. As wve e indicated previously,
wve expect to publish these notices within the next one to three
months. However, we will provide an update in three to four

wveeks.



In the meantime, weé have reviewed the available information
to determine whether the spent pickle liquor generated at the
USS/POSCO facility is abandoned by being incinerated. We
believe the spent pickle ligquor is being processed in an
industrial furnace to produce the usable products hydrogen
chloride and ferrous oxide. Therefore, the spent pickle liquor
is not being incinerated. We consider the reclamation furnace
to be an industrial furnace under the expansive definition of
"smelting, melting, and refining® furnaces designated as
industrial furnaces under 40 CFR 260.10. Specifically, we
believe the furnace is an integral component of the finishing
process. We also believe that the finishing process is an
extension of the smelting, melting, and refining process because
it processes on-site intermediary products produced by those
operations. The pickle liquor recovery unit is an integral
component of the finishing operation because the feedstock,
pickle liquor, is generated on-site by the finishing process,
and one or more products produced by the recovery unit are
reintroduced into the smelting, melting, or refining (or
finishing) processes.

We believe that an expansive definition of smelting,
melting, and refining furnaces is justified. The recovery unit
clearly meets the criteria for designation as an industrial
furnace. It produces usable products -- hydrogen chloride and
ferrous oxide.. The unit is not used to destroy a waste by
incinerating organic compounds. 1In addition, in 1985, when EPA
changed the definition of an incinerator from a test based on
the primary purpose of the combustion device (i.e., use for
destruction of wastes) to0 a test based on the physical
characteristics of the device (i.e., enclosed device using
controlled flame combustion but not meeting the definition of a
boiler or industrizl furnace), the Agency stated that "this
change is essentially a clarification of the existing rules
which should nave little effect on the number or identity of
units already subject to [regulation as incinerators)®. (See 50
IR 617 (January 4, 1985).) Given that the primary purpose of
the recovery unit is not to destroy waste but, rather, to
produce products, the Agency did not intend to regulate the unit
as an incinerztor. This unit is not used to destroy abandoned
materials, but rather to recover usable products.

-



In closing, I want to assure you that we are closely
examining the issue at USS/POSCO and will do our best tO get an
answer to you as soon as possible on EPA's authority to regulate

the spent pickle liquor.
incerely, -
/
//[
W

. ton Poryer
sistant Admifiistrator

\).\
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SUBJECT: Regulatory Interpretat]

FROM: Marcia E. Williams,
Office of Solid

TO: Judy Rertcher, Acting Chief (SHS-13) ..
Solid waste Branch, Region V

As requested by Chevron Chemical Company, a meeting was held on October 23,
1987 with Chevron representatives and members of my staff to discuss the possi-
bilities for reversing an earlier interpretation made by the Agency that a still
bottom waste generated at their polystyrene production facility in Marietta,
Ohio, is a F005 hazardous waste. (See attached memo EPA/OSW to EP2 Region V,
September 1, 1987).

: During the meeting, the Chevron attendee< agreed to forward our office
additional information that would support their opinion that their waste is a
process waste contaminated with toluene (4%) and does not meet the definition
of a spent solvent (EPA Bazardous Waste No. F005).

After careful review of the information that has since been forwarded,
our Office agrees the waste is not the F005 hazardous waste as was interpreted
earlier. Chevron uses toluene as both a2 solvent (i.e., to solubilize small
quantities of additives) and a feedstock (i.e., a chain transfer agent) in
their process. The primary purpose of the toluene, however, is to control the
rate of reaction as 2 chain transfer agent. During the reaction, polymer chain
growth proceeds until it is stopped by some event such as an encounter between
two "growing" ends of a chain resulting in mutual termination or utilization of
a readily removable group from ancther molecule (chain transfer agent). Every
toluene molecile utilized in this chain transfer activity then becomes a "seed”
and an inherent part for the growth of 2 new polymer chain, and, as a result, is
partially consumed. The excess toluene is recovered for reuse in the process.
Chevron claims that years of research indicate that toluene is used in lieu of
other chemical agents because it is the ideal chain transfer agent for their
process and is safer to use.

<
“



2

A similar issue was reviewed by the Agency several years ago. In that
case, toluene, methancl, and m-cresol (caommon solvents) were used as reactants
in the production of pesticide products. The quantities of these materials fed
into the progess were of such excess, that large amounts of the chemicals did
not react ‘and had to be removed from the process as waste. The Agency concluded
that these wastes were not the listed spent solvent wastes because toluene,
methanol, and m~Cresol were used as chemical reactants in the production process.
(See attached letter EPA/OSW to R. Scott, Mobay Chemical Corp., May 24, 1985).

Based on the similarities of the use of toluene in Chevron's process and
the process cited above, in addition to the additional information received
fram Chevron; our Office has determined that the recovered toluene is not an
F005 hazardous spent solvent waste. Therefore, the still bottoams that are
generated from this process are also not an FO0S5 waste.

Please advise Chevron of our interpretation and make them aware that as
the generator of this waste, they are responsible for determining whether the
still bottoms exhibit any RCRA hazardous characteristics (e.g., corrosivity,
toxicity, reactivity, or ignitability - see 40 CFR 261.21-24). Also, you
should investigate whether this waste is regulated by the state, which may
have more stringent regulations. Finally, careful handling of the still
bottam waste is advised because of Superfund liability that exists for wastes

containing CERCIA hazardous constituents.

1f you have any questions regarding this matter, or if you wish to discuss
the matter further, please contact Ed Abrams, FIS 382-4787, of my staff.

WHEEB

15"
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FEBRUARY 88

Identification Numbers

Corporétion A owns 2 large site. Corporation B, a wholly
owned subsidiary of Corporation A, is a permitted treatment
facility on the gite. Corporation B has an identification

number associated with this site activity. Corporation C,
another wholly owned subsidiary of Corporation A, 1is also
located on thie site and will be generating hazardous waste.
Should Corporation C use the identification number which ie
associated with the site, although a different Corporation,
or is Corporation C reguired to obtain its own identification
nunber?

Section 262.12 requires a 'generator to have an EPA

identification number before treating, storing,
dispesing of, transporting, or offering for
transportation, hazardous waste. The definition of

generator, in Section 260.10 is keyed to both person and
site: "any person by site whose act or process produces
hazardous waste...". The definition of person in
Section 260,10 is "an individual, ¢trust, firm, Jjoint
stock company, Federal agency, corporation (including a
government corporation), partnership, association,
State, municipality, commigsion, political subdivigion
of a State, or any interstate body.” The definition of
individual generation =mite in 40 CFR Section 260.10 is
"the contiguous site at or on which one or more
hazardous wastes are generated.” An individual
generation site, such as a large manufacturing plant,
may have one or more sources of hazardous waste but is
considered a2 single or individual generation =site, if
the pite or property is contiguous.

In thies situation Corporation B and Corporation C are
two distinct entities (i.e., persons). They must each
apply for a separate EPA ‘identification number. Even
though identification npumbers are usually site-
specific, where Adifferent people conduct different
regulated activities on a site, a person conducting each
regulated activity must obtain an EPA identification
number. This does not preclude an EPA Regional office
or State from issuing the same number to two persons.

Source: Diane Regas (202) 382-7706
Research: Craig Campbell '

tJ
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY
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1. Definition of Tank/Definition of Wastewater Treatment Dnit

A facility includes a wastewater treatment unit that meets
the definition in Section 260.10 and the Section
264.1(g)(6) exclusion. Piped directly to the wastewater
treatment unit is a tank on wheels that is used to collect
an EP toxic wastewater treatment sludge. When the wheeled
tank is full it is disconnected from the piping and towed
to the generator's 90-day accumulation area where the
sludge is emptied into the generator's accumulation tanks
and/or containers. The wheeled tank is then moved back to
the wastewater treatsent unit and reconnected. Does this
wheeled tank meet the definition of a tank or a container?
If it is a tank, would it also be covered by the wastewater
treatment unit ezemption?

The wheeled tank wounld meet the definition of a tank
under Section 260.10 because it is stationary during
operation. Devices tbhat are typically used as part of
the storage/treatment syster and that are directly
connected by piping to the wastewater treatment system
are regarded as being stationary units. 1f the
wheeled tank is used to accumulate a wastewater
treatment sludge as part of a wastewater treatment
facility, it would fall within the definition of a
wastewater treatment unit per Section 260.10 and would
be included in the Section 264.1(g) (6) exemption.

Source: Carrie Wehling (202) 382-7706
William Rline (202) 382-7924
Research: Randall Bicher
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OFFICE OF
SOLID WASTE AND EMERGENCY RESP

Kurt E. Whitman, Pro:ect Coordinator
* SWInc.

P.0. Box B

Saukville, WI 53080

Dear Mr. Whitman:

This is in response to your July 1, 1988 letter requesting
clarification on EPA'S current interpretation on whether the
depressurization of aerosol cans on-site would be considered
treatment, requiring a2 RCRA permit. You also regquested
pertinent information on Ril #43 and on whether or not it has
been rescinded. I am enclosing per your request a copy of Ril
#43 and the 1985 memorandum which I believe is the one you are
requesting.

You revealed in a July 26, 1988 telephone conversation with’
Doreen Sterling of my staff that your main interest in this
issue was to determine the requirements for disposal of a wide
variety of aerosol cans locate@ at a number of Department of
Defense facilities throughout the country.

The Agency is aware that conflicting interpretations have
been given by the EPA Regional Offices, EPA Office of Soliad
Waste, and the RCRA Hotline regarding whether certain aerosol
can disposal methods constitute treatment and whether or not a
permit is required@ for this activity. The Agency is currently
evaluating this problem and may decide to issue more specific
guidance in the future if it is warranted. It is our policy,
however, to refer issues of this nature to the Region in which
the facility is located since they are normally best able to
make a case-bpy-case determination on whether: (1) the waste in
question is hazardous according to our regulations and
(2) treatment is occurring.

(0
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According to our regulations, cans are hazardous if: (1)
they contain a commercial chemical product on the 40 CFR
261.33(e) or (f) lists or exhibit one or more of the hazardous
waste charactreistics, and are not empty as defined under Sec.
261.7; and/or (2) they exhibit any of the characteristics of
hazardous waste identified in Part 261, Subpart C.

Treatment, as defined in 40 CFR 260.10, means any method,
technigue, or process, including neutralization, designed to
change the physical, chemical, or biological character or
composition of any hazardous waste so as to neutralize such
waste, Or so0 as to recover energy or material resources from the
waste, or so as to render such waste nonhazardous, or less
hazardous; safer to transport, store, or dispose of; or amenable
for recovery, amenable for storage, or reduced in volume.

It should be noted that if any of the aerosol cans are
included as part of household waste. (i.e., from military
housing), those cans are exempt from RCRA Subtitle C under
Section 261.4(®)(1).

If you have any further guestions, you may contact Doreen
Sterling of my staff at 202-475-6775.

Sanerely, !

Sylvza K Lowrance, Director
Office of Sclid waste

Enclosures
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3. Definition of Wastewater Treatment Unit

On September 2, 1988 (53 FR 34079), EPA published a darification concerning .the
scope of-the wastewater treatment unit exemption (see 40 CFR Section
264.1(g)(6)). One aspect of this clarification concerned whether or not a tank
system is "dedicated” to an on-site wastewater treatment facility. Spegﬁca]}y,
EPA stated, “...if a tank system, in addition to be being used in conjunction w1§h
an on-site wastewater treatment facility, is used on a routine or occasional basis
to store or treat a hazardous wastewater prior to shipment off-site for treatment,
storage or disposal, it is not covered by this exemption [emphasis added).”

Hazardous waste tanks which are part of wastewater treatment facilities -
sometimes have waste removed from them for off-site disposal. Examples of
“this situation include hazardous waste accumulation tanks (dedicated to on-site
wastewater treatment facilities) which must occasionally be cleaned out, and also
those tanks which produce (on a routine basis) filter cakes or sludge residues as

art of the wastewater treatment process. Does the removal of these wastes from
tanks for off-site disposal preclude these tanks from qualifying for the wastewater
treatment unit exemption?

EPA stated that the wastewater treatment unit exemption applies to “any tank
system that manages hazardous wastewater and is dedicated for use with an
on-site wastewater treatment facility” (53 ER 34080). The removal of waste-
water treatment sludges or tank bottoms for off-site disposal from tanks
should not disqualify these tanks from the exemption, provided that this
occurs as part of normal wastewater treatment activities. The removal and
off-site disposal of treatment sludges and tank bottoms are not necessarily
indications that the tanks in question are being used in 2 manner other than
for on-site wastewater treatment; on the contrary, the generation of tank
bottoms and filter cakes is & common process in wastewater treatment
operations. The definition of a2 wastewater treatment unit (Section 260.10, as
amended in 53 FR 34079) includes tanks which generate and accumulate
wastewater treatment sludges (either solid, semi-solid, or liquid) or tanks
which treat or store wastewater treatment sludges. The intent of the
September 2, 1988 notice was to clarify that the exemption does not apply to
those tanks that are used to store or treat a hazardous waste/wastewater prior
to shipment (either on a part-time or full-time basis) to off-site facilities rather
than manage it in an on-site wastewater treatment facility.

Source: William Kline  (202)382-7917
Research: Ross Elliott
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3. Clarificati f El lating Listin

The background document which supported the listing of F006 initially
included electroless plating within the scope of the definition of
electroplating. However, the December 2, 1986 Federal Register (54 ER 43351)
clarified EPA's interpretation of the definition of electroplating as it pertained
to the F006 listing. The clarification stated that electroless plating was not
considered an electroplating process. Would electroless plating baths which
contain small concentrations of cyanide meet the FO07 listing when disposed?

No. Although the December 2, 1986, clarification was written specifically
for the FOO6 listing, the definition of electroplating may be applied
analogously to the F007, FOO8 and FOO09 listings. Therefore, plating bath
solutions from electroless plating operations will not meet the FOO7 listing
when disposed. The bath would be regulated, however, if it exhibited one
or more of the characteristics of hazardous waste.

Source: David Topping  (202) 382-7737
Research: Kent Morey
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Mr. John R. Jacus

Bradley, Campbell & Carney
1717 Washington Avenue
Golden, Colorado 80401-1994

Dear Mr. Jacus:

This letter responds to your regquest of March 28, 1989 for
clarification of the definitions of "in existence"” and "under
construction." You explained that you want to evaluate the
business risks associated with proceeding to install an
industrial boiler to burn hazardous waste prior to the effective
date of the final rule governing the burning of hazardous waste
in boilers and industrial furnaces. You further expressed your
desire to be *"grandfathered" under existing RCRA regulations and
not subject t0 new regulations,.and your belief that being "in
existence” on or before the effective date of the new
regulations would allow you to Ao so. You cited previous Agency
interpretations of "in existence™ and "under construction®" in
the Federal Register notices of January 9, 1981 (46 FR 2344) and
May 19, 1980 (45 FR 33324) and asked three specific questions
related to those interpretations. I have addressed your
specific gquestions below. However, in order to help you make an
informed decision, I must first clarify the effect of the new
regulations on existing boilers and furnaces burning hazardous
waste.

Currently, the burning of hazardous waste in boilers and
industrial furnaces is not regulated. When the proposed
regulations of May 6, 1987 become final, all boilers and
industrial furnaces not specifically excluded will become
subject to those regulations. Thus, non-excluded boilers and
industrial furnaces will be required to obtain a RCRA permit
" before they ‘may continue to burn hazardous waste. However, as
is true for other operations that become newly subject to RCRA
permit requirements, the regulations allow for existing
facilities to obtain "interim status" if they satisfy certain
requirements (gee §270.70). This allows continued operation
while the permit application is reviewed by the Agency. During
the period that the facility has interim status, it must comply
with the appropriate standards in 40 CFR Part 265. Once a final
RCRA permit is issued, it will impose standards pursuant to 40
CFR Part 264.

ATT-MSO TOTWUoO



One of the threshold requirements to be eligible to obtain
interim status, discussed in the regulatlons at 40 CrR
270.10(e), is that the facility be "in existence" on the date it
becomes subject to the regulations. Thus, the preamble
discussions in the proposed rule of May 6, 1987 on "in
existence® or "existing hazardous waste management units" relate
to the opportunity to obtain interim status, not, as your letter
suggests, tO an opportunity to avoid new regulations. The
following discussion answers your guestions as they relate to a
newly regulated facility's ability to obtain interim status
where EPA is administering the RCRA program. Authorized states
may have equivalent or more strigent regulations governing A
qualification for interim status. Please also note that if a
boiler or industrial furnace is currently operating at a
multi-unit facility that itself already has interim status, 40

CFR §270.72 is applicable.

Yes. As EPA stated in the preamble of the May 19, 1980
regulation, if the amount an owner or operator must pay to
cancel construction agreements exceeds 10% of the "total project
cost," the loss would be deemed "substantial" within the meaning
of the regulatory definition of "in existence® (40 CFR
§260.10). The Agency reiterated that policy in the January 9
preamble, and has not changed it since that time. It should be
noted, as was discussed in the January 9 preamble, "total
project cost" refers to the total cost incurred for physical
construction of the project, and not to all costs that might be

associated with the project.

2. . " . . e
¥hat constitures 2 "CONLinuous phvgical, on-site program of "o :

As was discussed in the May 19, 1980 preamble, the Agency
believes that owners and operators who have commenced facility
construction in good faith prior to the date they became subject
to regulations should be classified as existing. The preamble
also explained that a continuous on-site, physical construction
program means physical site preparation, and does not mean
design, non-physical, or non-site specific preparatory
activities. The scenario you describe in your letter, where
foundation work has started, and no substantial delays between
curing of the foundation and actual equipment installation are
built into the schedule, describes, on its face, a continuous,
on-site, physical construction program. However, it should be

.noted that the decision as to whether a good faith construction
project has commenced is based on the facts of each case and
will be made by the Agency or the authorized State at the time

the facility applies for interim status.

S



No. _The Agency discussed this issue in the January 19, 1981
preamble. There, the Agency stated that the permits and
approvals required under paragraph (a) of the definition of
"existing facility” (40 CFR 260.10) are those required under
Federal, State, or local "hazardous waste control laws or
regulations." This preamble clarifies that the permits required
are limited to those issued under any law intended to control
the management of hazardous waste, including any laws designed
to regulate the treatment, storage, or disposal of hazardous
wastes or the siting of hazardous waste management facilities.
County building or construction permits would be included only
if they satisfy this condition, which usually they do not. . As
the Agency also noted in the January 19 preamble, although the
Federal regulations do not regquire the facility to obtain such
local permits to have "commenced construction,"” the facility
remains responsible under State or local law for obtaining such
permits before actually beginning construction.

I hope this ansvers the questions you raised. If you have
any further questions on this matter, please contact Barbara
Foster at (202) 382-4751.

Sincerely,
Josepﬂ/;arra, Director

Permits and State Programs
Division

)
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Honorable Bill Goodling
House of Representatives
Washington, D.C. 20515

Dear Mr. Goodling:

Thank you for your May 9, 1989, letter referring the
communication from your constituent, Mr. Edward E. Shott of
Wellsville, Pennsylvania. Mr. Shott is interested in
reclaiming palladium, platinum, and other precious metals from
discarded automotive and electronic devices, and gquestions
whether there are EPA regulations applicable to such a
processing activity. Alse Mr. Shott is interested in the
production of deuterium oxide (heavy water).

Regarding reclamation, mere information is needed to
determine whether the materials in question are subject to
regulations promulgated under the Resource Conservation and
Recovery Act (RCRA). If the material from discarded automotive
and electronic devices is scrap metal, the material neets the
definition of a solid waste; however, scrap metal that is
reclaimed is exempt from regulation as a hazardous vaste.
(assuming it meets the definition of a hazardous waste). If
the material is a spent material that does not neet the
definition of scrap metal (e.g., a circuit board that has
relatively small amounts of metals), it may be subject to RCRA

regulations.

In defining hazardous waste, EPA specifically listed
residuals from many types of industrial processes as hazardous
wvastes and has identified characteristics that when met would
cause a waste to be considered 2 hazardous wvaste. Specific
state lavs scmetimes vary from Federal law, but nmust be at
least as stringent as PFederal reguirements. Thus, residuals
that wvould be produced in metal recovery may be subject to
state or Pederal regulations.

The State of Pennsylvania is authorized to administer the
Federal hazardous vasts program. 7Thus, I strongly encourage
Mr. Shott to contact his State regulatory agency to deteraine
wvhat, if any, regulations apply. In addition, Mr. Shott should
contact the Nuclear Regulatory Commission to datermine the
regulations governing the production and distribution of heavy

water.



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

Thank you for your interest in reclamation activities. 1If
I can be of further assistance, please let me know. If your
constituent, Mr. Shott, has any further questions, he should
contact either Robert Dellinger or Mitch Kidwell of my staff at
(202) 475-8551. '

Sincerely yours,

Jonathan 2. Cannon
Acting Assistant Administratoer

05-305/DELLINGER/T. MCMANUS -382-4646/CSH/5-26-89
CONTROL # AL892312/DATE DUE: 5/30/89/DISK 25/NAME:GOODLING
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Mr. Jeffrey A. lLeed
Director - Waste Management
Exide Corporation

P. O. Box 14205

Reading, PA 19612-4205

Dear Mr. leed:

In response to your recent letter, while your understanding
is correct with respect to 40 CFR 261.22 defining the
characteristic of corrosivity, vour letter appears to indicate
that there is still some confusion over the RCRA definition of a
liquid.

The term liquid has three different definitions in the RCRA
program depending on the specific regulatory application. In
addition to the general definition used in the characteristics,
the other types of ligquids include "free liquid" and "releasable
liquid". These other definitions of "liquid®" find application in
the waste management standards dealing with land disposal.
Specifically, the regulations prohibit the landfilling of
containerized wastes containing "free liquids". Similiarly, the
amendments to RCRA passed in 1984, banned the use of absorbant
materials that would release liquids under the overburden
pressure present in a landfill (i.e., "releasable liquids).

The specific test procedures used in identifying the
different types of liquids are:

Liquia:

A "liguid" is the material (liquid phase) that is expressed
fron the waste in step 2 of Method 1310 (the Extraction
Procedure).



Free Ligquids -

A "free liquid" is the material that drips from the waste
using Method 9095 (the Paint Filter Test).

Releasable Liguid:

While we have not yet promulgated a specific test procedure
for defining when a waste contains "releasable liquid", a
draft procedure has been developed and proposed - The Liquid
Release Test - method 9096.

Therefore, the first question to answer when characterizing
a waste to determine i1f it exhibits the 40 CFR 261.22 (a) (2)
definition of a corrosive waste, is whether the waste is a
liguid. For this purpose the first defxnltzon, using step 2 of

" Method 1310, 1s te be used.

I hope that this helps to clear up any misunderstanding with.
respect to the hazardous waste identification characteristics.
If you have any additional gquestions relative to waste testing,
please contact my office at (202) 382-4761. For general
questions on the hazardous waste identification characteristics,
please call the Characteristics Section at (202) 382-4798.

Sincerely yours,
David Friedman

Chief .
" Methods Section (0S~331)

cc: Devereaux Barnes
Reva Rubenstein
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Mr. Carl A. Evers

Vice President

Tricil Environmental Services
3055 Kettering Boulevar
Suite 400 . '
Dayton, Ohio 45439%-1900

Dear Mr. Evers:

I am writing in regard to your August 22, 1989 letter in
‘which you discuss your definition of a batch as it pertains to
the conditional testing requirements included as part of Tricil's
November 17, 1986 final exclusion. - [Please note that we did not
receive an original copy of this letter; we were first made aware
of the letter through David Hefner's November 17, 1989 letter to
us.] Based on your definition of a batch, it is ‘clear that
Tricil and the Agency interpret the term "batch" @ifferently, and
as discussed further below, this situation must be corrected.

As stated in our July 31, 1989 letter, we believe a batch
should, at a minipum, be confined to the sludge contained within
1 lugger box. Under Tricil's current practices, however, 4~4 1/2
lugger boxes are represented by only a single composite sample.
We believe Tricil is over-compositing the waste samples from
individual lugger boxes, and thus, is not collecting and
analyzing samples which are representative of the waste. As alsc
noted in our July 31 letter, we assume that the lugger box is
filled gradually over a given time period: grab samples should be
taken from each of the periodic loads transferred to the lugger
box. All gradb samples representing wastes transferred to a
single lugger box should then be composited

i « This composite should then be subjected to the
appropriate conditional testing requirements. We suggest that
this same approach be used to collect batch samples at all three
of your facilities. :

1f you do not agree with our definition of a batch for
Tricil's treatment system, then we believe it is necessary to
meet with you te discuss the matter further.: In particular,
under such circumgtances we believe it nay be necessary te reopen
Tricil's exclusion to include a significantly more precise
definition of a batch. As we mentioned in our July 31 letter,
any new proposal would alsc incorporate updating Tricil's
conditional delisting limits. If you do agree with our definition

DIRIRE N
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Should you have any questions or regquire any additional
information regarding this matter, please contact Linda Cessar of
my staff at (202) 475-9828. g

Sincerely,

/s/

‘Robert Kayser, Chief
Variances Section

cc: Llinda Cessar, EPA HQ
Jim Kent, EPA HQ
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Mr. Robert D. Wyatt
Brobeck, Phleger & Harrlson
Spear Street Tower

One Market Plaza

.San Francisco, CA 94105

Dear Mr. Wyatt:

I am writing in response to your letter of January 6, 1990,
concerning the uses of the terms "liguid"” and "agueous" in the
RCRA characteristic tests for ignitability and corrosivity.

This letter will describe the background on this issue as well as
our current position.

As a preliminary matter, I want to clarify that EPA has not
promulgated any rule establishing a mandatery test method for use
in determining whether a waste is "ligquid®™ or "“agqueous" for the

-purposes of ignitability or corrosivity testing. The generator

of the waste may use any method for which he can provide
appropriate scientific or technical justification. The Agency
has in the past provided guidance indicating that it is generally
willing to accept test results from the use of Method 9095, the
"paint filter" test. As explained in more detail below, however,
the Agency is in the process of re-evaluating its general view of
the suitability of Method 9095 for characteristic testing.

Mr. Friedman's memorandum is one indication of this re-
evaluation.

When the Agenéy promulgated a rule requiring the use of

‘Method 9095 for completely different purposes in 1985, it

believed the method could also be used as a fast, inexpensive,
and reasonably accurate means of obtaining the liquid to be
evaluated in the-ignitability and corrosivity tests. It believed
that material that passed through Method 5095's mesh filter would
also be a liquid under more stringent tests such as step 2 of
Method 1310 (the "extraction procedure" test). Consegquently, the
preamble to the 1985 rule stated that Method 5095 "...may be used
to obtain the. liquid portion of the waste for subsequent
evaluation under the ignitability or corrosivity tests.® 50 FR
18370 (April 30, 1985).

Printed on Ke=wcicl Psaee



Similarly, in 1986, the Agency published the proposed Third
Edition of SW-846. This document, which is guoted in your
letter, also endorsed the use of Method 9095 for determining the
free liquid in the waste for purposes of the corrosivity test.

Subsequent experience with Method 9095 has raised concerns
about its suitability for identifying liquids for characteristic
testing. The Agency's concerns with Method 9095 are described in
the discussion for the Toxicity Characteristic proposal of :
June 13, 1986 (51 FR 2168l1). 1In that notice, the agency
-discussed problems with using the paint filter test for hazardous
waste identification purposes. Especially serious was the fact
that, in some cases, whether and how much ligquid separated out of
the waste depended on how the waste was poured into the filter.
Under the 50 psi pressure the Agency selected as representative .
of a landfill environment and specified in the Toxicity
Characteristic, liquid which would not pass through the paint
filter might be released from a waste and cause environmental
damage. We believe that landfill disposal represents reasonable
' worst-case nismanagement for both toxic and corrosive or
ignitable wastes. Conseguently, the concerns about the test's
performance under landfill pressures are equally valid for these
additional characteristies. Also, certain particulate materials
are capable of passing through the paint filter, and using Methed
9095 would lead to classification of these scolids as liguids.

For these reasons, the Agency expects to announce in the ,
final rule revising the Toxicity Characteristic that Method 9095
is not appropriate for determining whether a ligquid is present or
not for purposes of toxicity testing. The same reasoning applies
to the corrosivity characteristic, and we intend to provide
appropriate guidance in the preamble accompanying the final rule
adopting the changes in the proposed Third Edition of SW-B846. We
also intend to revise the recommendation in the text cf SW-846 in
our next update.

With respect to your quote from the 1980 background document
where we indicated we did not believe we needed to regulate solid
materials, that discussion was intended to deal with materials
which would "form an aqueous solution of high or low pH" (in
other words dissclve) rather than materials which contained and
could release ligquids, which is the case here.

With respect to the issue of whether Mr. Friedman provided
testimony in the Hassayampa litigation,. the aforementioned
memorandum was not addressed to any specific litigation. Rather,
it was in response to continuing questions that his office has
received on this matter and a desire on our part to reduce the
confusion. The cited regulation (40 CFR 2.401 et seg.) therefore
is not germane in this instance.



In conclusion, there is currently no specific test for
liguids which the Agency mandates under regulation as part of the

corrosivity characteristic test. Mr, Friedman's
October 24, 1989, memorandum and this letter describe and explain

our Office's current thinking on this issue, which we intend to
include in future guidance and in the next update of the Third
Edition of SW-846. We regret any confusion that may have arisen.
If you have any questions on this issue, please contact

Alec McBride on 202-382-4761.

Dipector
fice of Solid Waste

cc:  Christina Kaneen
Alec McBride
David Friedman
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Mr. Christopher J. Jaekels
GSX Government Services, Inc.
P.O. Box 140

902 South Main Street
Saukville, WI 53080

Dear Mr. Jaekels:

This letter is in response to your January 22, 1990 request for
"clarification of regulations applicable to bulking or containerizing.
compatible hazardous wastes for transportation. Specifically, you

requested EPA’S concurrence on your interpretation of the
regulations: that bulking and containerizing practices do not
constitute fuel blending, and thus, Ao not require permitting.

Determinations of this type are made by authorized states and
EPA regional offices. In some cases authorized states have
promulgated applicadble regulations that differ from Federal
regulations; hence, you shoulé contact the authorized state
hazardous waste office. If you need information in an unauthorized
state, you may contact the appropriate EPA regional office.

However, for your information, this letter discusses in a
general fashion the federal regulations which may apply. First, it
is important to distinguish between bulking and containerizing
different hazardous wastes for the purpose of efficient
transportation and disposal from bdulking and containerizing
Qifferent wastes to produce a hazardous waste fuel.

The bulking of characteristic hazardous waste shipments to
achieve efficient transportation may result in incidental reduction
of the hazards associzted with that waste mixture. However, this
incidental reduction may not meet the definition of treatment {(as
defined under 40 CrR Section 260.10) because it is not designed to
render the waste nonhazardous or less hazardous. Accordingly, such
activity may not-require a RCRA permit. For a specific situation a
determination is made by the appropriate Regional office or
. authorized State based on the particular circumstances, state
regylations, and policies. ‘

M-wfw



" There is no definition for "fuel bdlending® in Federal
regulations. However, the March 16, 1983 EFederal Register (48 IR
11157) discusses the Agency's current enforcement guidance for
blenders of hazardous waste fuel. In the preamble, the Agency
explains that "waste-derived fuel blenders are responsible for
ensuring that low-energy value hazardous waste are not blended into
fuels” (48 ER 11159). Therefore, bulking and containerizing of
hazardous wastes which are intended to be burned for energy recovery
(i.e., "fuel blending"™) are subject to RCRA jurisdiction.
Specifically, a RCRA permitted storage facility consolidating
compatible hazardous wastes for the purpose of burning for energy
recovery must ensure that the resulting hazardous waste fuel has
substantial heat value (i.e., 5,000 to 8,000 Btu) and that each
consolidated hazardous waste fuel constituent possesses substantial

heat value.

The Agency has Clearly stated that the storage regquirements of
40 CFR Parts 264 and 265 apply to hazardous waste fuel blending
tanks. (See the April 13, 1987 Federal Register (52 FR 11820).)
Therefore, unless the fuel blending operations are conducted in

units exempt from permitting requirements (e.g., a generator's .
accumulation tank or container in compliance with standards for less -

than 90 day storage), these units are subject to RCRA permitting
requirements under Federal regulations.

Again, we remind you that the final determination of the
regulations that apply at a particular facility is made by the
authorized states and EPA regions. Should you have additional
questions regarding this letter, please contact Emily Roth of my

staff at (202) 475-8551.
raJ;i /6f§;::;r

Office of Solia waSte .
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OFFICE OF
S50LID WASTE AND EMERGENCY RESPONSE

Charles Winwood

Assistant Commissioner

Office of Inspection and Control
U.S. Customs Service

1301 Constitution Avenue, NW
Washington, D.C. 20229

Dear Mr. Winwood:

Thank you for your letter of July 12, 1990 concerning the
current and future regulatory status of "empty” containers under
40 CFR 261.7. ‘ :

Your statement is correct that this section allows, in seme
cases, up to one inch of residue to remzin in a container that
held certain hazardous wastes and be considered empty for
purposaes ©f the Resource Conservation and Recovery Act (RCRA)
requlations. However, the "one~inch®™ rule is only part of the
definition of an "empty container" in 261.7(b). This definition
has three parts and is dependent on the type of waste the )
container held. 1In other words, how one determines whether a
container is empty depends on the materiazl previously contained.
Enclosed with this letter for your review, and for the use of
yvour staff, is a discussion of the Agency's interpretation and
rationale for this important provision. The current rule was our
wvay of defining when a container no longer poses a serious
hazard, but we did not have definitive data to support the
conclusion.

I have asked ¥Xike Petruska, Chief of the Waste
Characterization Branch, to contact your staff. Eis Branch is
responsible for generator and transporter issues, and I think it
appropriate for them to meet as this would allow us to understand
more fully your concerns and to discuss alternative regulatory
definitions to rectify this situstion.

My understanding of your concern is that border inspections
of containers may unknowingly expose your agents to hazardous
waste through this regulatory definition. This is a legitimate
concern, and you should note thzt this situation may be rectified
through our work on the administration's Export Bill pursuant to

Prinsed ox Recycied Paper



the Basel Agreement. When it is finalized, it is anticipated
that it will subject hazardous waste that is currently exempt
from Subtitls C regquirements (e.g., "empty” containers) to the
provisions governing the import and export of hazardous waste.
My staff will continue working with your staff to ensure that
situations such as this are covered in the final bill.

In the interim, EPA will continue working with Customs on
training efforts such as the recently completed U.S. Customs/NEIC
training of 500 customs inspectors on the Mexican border.
Currently, we are discussing the feasibility of expanding this
effort to include joint training of U.S. and Canadian customs
officials with Environment Canada. Adequate training for
inspection procedures for hazardous waste shipments is probably
the best method of ensuring the continued safety of Custons

employees.

Thank you for your interest in this issue, I look forward to
continuing to work with the Customs Service on hazardous waste
issues. If I or my staff can be of any further assistance,

please do not hesitate to contact ne.

Sincerely,

;Sylvia K. Lowranc

Director
Office of Scolid Waste

Enclosure

<y
<



ENCLOBURE

The definition of "empty® containers in 40 CFR 261.7 has
three parts and is dependent on the type of waste the container
held. In other words, how one determines whether a container is

expty depends on the material previougly contained.

The f£irst part of the definition applies to containers which
held hazardous wastes other thapn compressed gases or acute
hazardous wastes. For such containers, the regulations provide
that an empty container is one from which gll wastegs have been
repoved that can be removed using practices commonly employed to
remove materialg from that type of contziner, (e.g., pouring,
pumping, aspirating), and that no more than 2.5 centimeters (cone
inch) of residue remain on the bottom of the container or inner
liner (40 CFR 261.7(b)(1)(i) and (ii)). Additionally, in the
August 18, 1982 Federal Register, the Environmental Protection
Agency (EPA) provides a weight alternative te this *one-inch®
rule. Specifically, the Agency &llows 3 percent by weight of the
total capacity of the container to remain in containers that are .
less than or egual to 110 gallons in size. For containers
greater than 110 gallons, an empty container is one from which
all residues have been removed by normal means, and no more than
0.3 percent by wveight of ths total capacity of the container
reszins in the container (40 CFR 261.7(b) (1) (iii)).

In the preamble to the August 18, 1582 Pedersl Regimter, EPA
discusses the incorrect substitution, by members of the regulated
community, of the word "or" for the word "and"™ at the end of
paragraph 261.7(b) (1) (i). This substitution would lead an
individual to believe that the practice of leaving one inch of
residue in a2 container qualifies the contziner as being “empty®,
whether or not all of the waste has besen removed to the extent
possible using methods commonly employed. The Agency
- emphatically states that this is not the case. When the two
paragraphs are correctly read together, it is clear that one inch
of residue is an overriding constraint, to be utilized only if
2ll wastes cannot be removed by normal practices.

The second part of the definition covers containers which
have held hazardous vastes vhich are compressed gases. For these
containers to be considered empty under RCRA, the pressure inside
the container must approach atmospheric pressure.

The third part of the definition covers containers that have
held acute hazardous listed in 261.31, 261.32 or 261.33(e). For
such 2 container to mest the definition of “empty" under
261.7(db), the container must be triple rinsed with an appropriate
solvent, or in the case of a contziner with an inner liner, the
inner liner must be removed.



© The EPA discusses the rationale for the definition of "exmpty
container®” in the preamble of the November 25, 1980 redersl
Register (45 FR 78525). "EPA believes that, except where the
hazardous waste is an acutely hazardous material listed in
261.33(e), the small amount of hazardous waste residue that
remains in individual empty, unrinsed containers does not pose a
substantial hazard to human health or the environment.® However,
EPA was still (and remains) somewhat concerned with unregulated

container residues.

This concern was illustrated later in the November preanmble,
vhen the Agency set forth three cptions for regulation of the
residues in “empty" containers and solicited comments on these
options, as well as any data indicating that unregulated residues
may peose a substantial hazard to human health and the
envirenment. The three options vere 1) to regquire triple rinsing
for all containers; 2) to regulate the residue when it is removed
from a container; and 3) to impose a limit on the amount of
unregulated residue. Of the three options presented, EPA
considered triple rinsing for all containers to offer the .
greatest protection to human health and the environment. This
approach would ensure that the only container residues left :
unregulated vould be trace amounts remaining after triple rinsing‘
or an equivalent cleaning operation. Thus, if all containers
were required to be triple rinsed befors they wers considered
"empty"™ under RCRA, the potential for environmental and health
pr:blems associated with these containers could be substantially
reduced.

The Agency addressed the comments received in response to.
the November 25, 1980 solicitation in the August 18, 1982 PFederal
Register. Most commenters found the triple rinsing option
undesirable and the Agency had no data to support the proposal of
the triple rinse option based on the comments received.
Accordingly, the Agency has continued to implement the "one-inch*®
rule (or the 3 percent/0.3 percent alternative) under ?odcral

regulations.

It is also important to note that the shipment of empty
containers wvhich have held hazardous wastes may be registered
under more stringent or additional State, local, or Federal
regulations. PFor example, under the Departnent of Transportation
(DOT) regulations, a container which has held a hazardous
material pust be cleaned and purged of its contents before the
hazardocus material label can be ramoved (49 CIFR 173.29).
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“r. John C. Oliver

porcelain Enamel Inatitute, lnec, -
191l North fort Myer Drive
Arlington, Virginia 22209

Lear John:

As we have discussed previously, the Agency considers
izs July 27 interpretation (see enclosure) of the spent pickle
liguor listing to be the correct reading of the hazardous waste
regulations. Therefore, the spent pickle liquoer (as well as
ary sludge generated Irom the treataent of the spent pickle
.liquor) that {s generated frow the procelain enamel industry
{5 considerad to be a listed hazardous waste--namely, EPA
Hazardous Waste No., K062. In order for the industry to
-change the regulactory status of this wasce, they will need to
sub2it an {ndustry-wide rulemaking petition.l/ At your
requess, we have zsde a prelizinary assessment of the numbder
of planti to be sazpled and the specific toxicants that
woule need to be evaluated to support an indusctry-wide exclusion
pecition for the Procelain Enameling Category. In addiction,
the petition ghculd address the regquirements cited ia 40 CITk
$260.20., Wwe would not viev an industry-wide petition as
apulying to plants that are integraced with eleccroplating
operations and generating wastes covered by the F006-F009
ligtings. Wwastes of this type would have Zo be evaluazed

{ndependently.

We escipace that in order to obtain a 952 degree of
coniidence that you have a representactive sample of the
industry you will need to sadple 2U integrated and 5 none
intezrated tacilities. (If wost integrated porcelain enaneling
plants are integrated with electroplacing operations under
the circucstances described above, then we would accept
sanples from & lesser mmber of integratad facilitles, since

" V. m
1/ 0f course, any person =2y subnmit a site-specific delisting
. petition pursuant to 40 CFR §5260.20 and 260.22. '



the perition would not be addressing porcelain enamel plancs
that are integrated wth electroplacing operations.) These
figures were determined using an approximarte saspling rule
developed by OSHA. This type of sampling approach has been
successfully used in the past by the Instituce for Scrap
Iron and Steel in & similar study for EPA. The actual number
of samples which should be analyzed cannot be identified as
precisely. However, a sufficient number of samples should
be taken from each facility which would represent the variable
nature of the waste. In this regard, composited samples
representing any variability in raw materials or process - °
would be the best approach in min;mizing the overall analycical

burden.

Sample analysis should include de:ermina:ion of 2 limited
number of both inorganic and organic constituents and tests
for the four hazardous waste characteristics (i.e., ignitabilicy;
co'rosxvi:y, ‘reactivity, and Extraction Procedure (EP) toxicity).
The specific comstituents that should be analyzed for in the
wastes are as follows:

- , 2/
Category Constituens”

lnorganic Chropium
Lead
Nickel
Cadmium
Selenium

Ca:ezogz Consticuent

Organic Carbon tetrachloride
Chloroethane
Chlorofors
Chloromethane
ledichloroecthylene -
trans l1l,2-dichloroethylene
Dichloromechane
l,2-dichloropropane
1,3-dichloropropylene- :
Tetra chloroehtanes
Tetrachloroethylene

2/ Thé metalé should be anzlyzed using the Extraction Procedure
(EP) toxicity test and for their total metal content.
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-.Iriehloropropane
Methyl ethyl ketone
-." Methyl isobutyl ka:one '
- Bengene
Echyl Benzane
Toluene
. Xylepes -

-

The organic con::i:uen:: were selected due toO the likelihood
that both halogenated and non-halogenared solventcs azre used .
at integrated facllitles, and that chese fac{lities are doing
painting operations. However, if you bave inforzation which
would {ndicate that some of these toxicants are not expected

to be in the waste from integrated facilities, ws will consider
this {nformation to determine whether aaalycil “for theae = - .
contaninants {s necessary, We will require that-all these
contaninants (i.e., organic and {norganic toxicancs) be
analyzed for st the 20 integrated facilitles; however, since
the non-integrated facllicles are not cxpec:cd o contaln
significant levels of organics, we will only require that

twc of the five mon-integrated facilities de analyzed for

the organics, All £ive non-incegrated facilities should be
analyzed for the inorzanic coptaminants.  Test methods for -
thess constizuents ace provided in :hc Methods Manual "Test

.nnchcds fot Ev&lu&:iag 5011d U&a:z SH-846.

Ve belicvc it is i :he indus:ty s bea: interest to
proceed with a delisting,” whether or mot {t pursues the
pencing litigation., EPA will expedize processing of the
pecition no matter-how the li:iga:ien ‘ts proceeding. 1f you
decide to move forvard with an industry-vide petition and - -
peed specific information on sampling and snelysis methods,
pleaac call Jia ?oppi:i at (202) -382-4690

- »

sznecrcly.,fl_.

Macthew Straus, Chief
Hcs:c Iden:Lfication B:anch

‘ ' [ . e
WH-5628/JPOPPITL/pes/475=85 _51/ 19-23,',3_‘/,”‘ "‘_ 'IP840120

(B
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. OFFICE OF
SOLID WASTE AND EMERGENCY RESPONSE

Mr. Dave Rudder

Vice President - Environmental/Process Control
Seigel-Robert, Inc.

8645 South Broadway

St. Louis, Missouri 63111

Dear Mr. Rudder:

The purpose of this letter is to describe the test methods
and standards used in evaluating cyanide levels in inorganic wastes
petitioned for exclusion under §260.22 of the RCRA regulations.
As explained in our telephone conversation on December 5, 1584, the
Agency requires four forms of cyanide to be evaluated for the
purposes of petitioning to delist an electroplating sludge. These
include total, free (amenable to chlorination), leachable, and
photodegradable cyanide.

Total and free cyanide in the waste is determined using Method

No. 9010 "Total and Amenable Cyanide” in Test Methods for
Evaluazing Solid Waste. The delisring program imposes no
limitarions on the amount of total cyanide present in the
waste other than the requirement of running the photodegradable
cyanide test if total eyanide in the waste exceeds 10 ppm. Free
cyanide in the waste however, is considered hazardous at

levels at or above 10 ppm. The 10 ppm limitation is derived
from the workroom air threshold standard of 10 pom set by the
?mericin Conference of Governmental Industrial Hygienists
ACGIH). :

Leachable cyanide i{s the only cyanide parameter evaluated in
the extract rather than i{n the waste. The test method used for this
determination is the EP Toxicity Test with no aceric acid adjustment.
Therefore this is a distilled water extraction. The delisting
prograz looks at all cyanide showing up in the extract as being
leachable cyanide, therefore cyanide in the extract i{s measured as
total cyanide. This total cyanide concentration in the extract is
evaluated using & generalized ground water dispersion model which
predicts & receptor well concentration 500 feet from the disposal
site. The receptor well concentration {s then compared to & health
based standard - the U.S. Public Health Services' suggested drinking
water standard of. 0.2 ppm., 1f the receptor well concentration exceeds
0.2 ppn then the waste is considered hazardous. The model uses
the maximum extract level reported as well as the volume of waste
generated on an annual basis. The model automatically yields
& ten fold diluction of the maximum extract value, therefore a waste
exhibiting a maximum extract concentration at or below 2.0 ppm
would be delistable while a decision on higher extract levels
would depend on the volume of waste generated.

1Y
rQ"



As indicated above, a determination of photodegradable cyanide
{3 required when total cyanide concentrations in the waste exceeds
10 ppw. The test used for this determination is Method $011
"Method for the Determinazion of Photodegradable Cyanides”
in Proposed Sampling and Analytical Methodologies for Addition
to Test Methods for Evaluating Solid Waste. This test measures
any hydrogen cyanide gas that might be generated afrer irradiating-
the waste with a UV lamp. The concentration of hydrogen cyanide
generated in this test is again compared directly to the ACGIH
threshold of 10 ppe &8s cited above, A concentration of less than

10 ppm would be considered non-hazardous.

In wastes exhibiting high concentrations of total cyanide
it is possible that artificially high free cyanide levels can
be recorded. This is due to positive interferences attributable
to the ‘complexed {ron cyanides in the waste. In these {nstances
the Agency has a number of alternate test methodologies that
are less prone to interferences. The most frequently used is
"Test Method for the Determination of Cvanide and Sulfide
Containing Wastes"” (copy attached). This test measures the
generation of hydrogen cyanide gas which is then evaluated
in terms of the 10 ppe ACGIH threshold previously discussed.
Again, a concentration of less than 10 ppm would be considered

non-hazardous,

1 have enclosed a background article on the ground water
model now being used by the Agency In petiton evaluation. A
detailed appendix explaining the assumptions used in the model
will appear in the Federal Register as & part of the next
group of proposed delistings (hopefully in February of 1985).
1£f you have any questions regarding any of the tests or
standards descibed in this letcer do not hesitate to call
me at (202)-382-4782.

/§1ncerely,
.’/ﬂl/ea 2. e
Myles E. Morse

Environmental Procection Specialist
' Delisting Program
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Mr. Tom Horvath
Environmental Control
Weirton Steel

400 Three Springs Drive
Weirton, Wes: Virginia 26062

Dear ‘Mr. Horvath:
As indicated in my telephone conversation with Mr. Wood

on Tuesdav, December 18, 1984, three additional issues regarding
Weirton's delisting petition need to be resolved, These include
testing representative waste samples for the EP toxic metals

using the EP Toxicity Test for Oily Wastes; testing representative
waste samples for photodepradable cyanide; and an explanation

of where in the process 1,1,1-trichloroechane is used including
analyses of representative waste samples {f {z is determined that
this texicant has a reasonable likelihood of being present in the
waste. '

The Apency previously indicated that the EP toxicitv test
is not applicable o wastes containing greater than 1 percent
©il and grease since the oil fraction may act as & binder.

(See 49 FR 42591, October 13, 1984), Weirron has submitted
data that indicate a maximum oil and grease content of 2.8
percent, Therefore the data supporcing the lack of mobility of
metals from Weirton's waste (as measured by the EP toxicity
test), is guestionable. 1 have enclosed a copy of cthe EP
Toxicity Test for Oily Wastes. This test should be run on
representative waste sanples from the i{mpoundments.

The Agency is concerned about the possible photodegradation
of complexed cyanide to free cyanide upon exposure to sunlight.
The Agency has data indicating that this conversion can occur
in some wastes, resulting in the formation of free cvanide that
can escape from the waste by leaching or by the generation of
hydrogen cyanide gas. Due to the levels of total (complexed)
cvanide in Weirton's waste (maxi{mum concentration reported
was 96 ppm), testing of representative samples for photodegradable
cyanide is required. The Agency reguires all petitioners to
test for photodegradable cyanide when total (complexed) cvanide
concentrations in the waste exceeds 10 ppm. I have enclogsed a
copy of this test methodology. 1f you have a problem locating
a laboratory that is set up to run this test please call and we

will assist you.



Finally, Weirton indicated that 1,!,l-trichlorcethane is
used in the process. The Agency must determine if this toxicant
has a reasonable chance of entering the petitioned wastestream,
as required by the Hazardous and Solid Waste Amendments of 1984,
1f Weirton indicates that 1,1 ,1-trichloroethane can enter the was:te
as alluded to by Mr. Wood, then you are required to present an
explanation (including mass balance relationships) detailinp why
it could not be present in the waste in hazardous concentrations,
or analytical test data on representative waste samples, 1f
vou find it necessary to test the waste for this toxicant, I
have included the apnropriate analytical method.

.1t {s important that these issues be resclved as soon as
possible so the Agency can conplete its action on the petition.
1f you have any questions regarding the information requeszed above,
do not hesitate to call me at (202)-382-4782.

S;ncerelv,.
: ,/.:/(s : ~. . '.: :4"
Mvles E, iforse

Environmental Protection Specialist
Delisting Program

enclosures
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OFEICE OF
SOLID WASTE AND EMERGENCY RESPONSE

MEMORANDUM

SUBJECT: RCRA Reauthorization Statutory Interpretation # §:
Effect of Hazardous and Solid Waste Amendments of
1984 on s;a: Delisting Decisions .

y o /V" W
FROM: SR Qccfaw
jcting Assistant Administrator

TO: RSI Addressees

ISSUE: Wwhat effect do the delisting provisions of the
Hazardous and 50lid Waste Amendments of 1984 have
on State delisting decisions?

SUMMARY

- Since November 8, 1984, EPA has administered all RCRA
delisting programs, and will continue to do so until a State
is authorized for delisting under the new provisions of the
Hazardous and Solid Waste Amendments of 1984 (HSWA or the
Amendments), To receive authorization, a State must conform
its delisting program to the Federal program and apply to the
Agency for authorization., Any temporary exclusion.granted by
a State before November 8, 1984, must be reevaluated using
the new delisting criteria and procedures, If a final
decision to grant or deny a petition has not been made by
November 8, 1986, the temporary exclusion will cease to be
in effect for purposes of RCRA.

DISCUSSION

Before enactment of the Amendments, EPA'S evaluation of
- exclusion (delisting) petitions addressed only those factors
considered by the Agency in listing the waste as hazardous,
The regulations alsoc allowed the AgencCy to grant a temporary
exclusion without prior notice and comment if there was
substantial likelihood that an exclusion would ‘be finally
granted. 1In addition, once EPA authorized a State program,
EPA suspended the administration and enforcement within the
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State of those parts of the Federal program for which the State
was authortrzed. Consequently, any authorized State that had a
delisting program could make delisting decisions without prior
EPA review of each decision. Any delisting decision made by. the
State still was subject to EPA oversight, however, to ensure
that the State program did not become less stringent than EPA's.
(Any delisting decision made by the State was in effect only
while the waste remained under State control.)

HSWA Effect On State Delisting Decision

The Hazardous and Solid Waste Amendments of 1984 modified
both the substantive standard and the procedures to be used in
evaluating delisting petitions. The Amendments require the
Administrator, when evaluating delisting petitions 1/ to:

° consider factors (including additional constituents) other
than those for which the waste was listed if there is a
reasonable basis to believe that such additional factors
could cause the waste to be a hazardous waste; and

® provide notice and an opportunity for comment before
granting or denying a petition, ,

Furthermore, the Amendments require the Administrator to re=~
evaluate all temporary exclusions granted before the date of
enactment (i.e., before November B, 1984); if a final decision
to grant or deny a petition has not been promulgated within 24
months (i.e., by November 8, 1986), the temporary exclusion
will cease to be in effect,

Under Section 228 of the HSWA, any reguirements, including
the delisting reguirements, imposed pursuant to the Amendments
are effective in authorized States at the same time they are
effective in other States, Therefore, until the States are
authorized for these requirements, EPA is responsible for admin-
istering these provisions. Based on this provision:

¢ any further RCRA delisting decisions made by States (once
authorized) will have to be based on the new delisting

criteria and procedures noted above;

C—

1/ In evaluating a petition, the Agency does not consider
the evaluation to be completed until a final decision is published

in the Federal Register,
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° any State delisting decision made on or af:ter Novemder g,
1984, and before authorization under the new standarc
would-rot qualify as a RCRA delisting decision; and’

° any temporary exclusion 2/, that was granted by the State
before November B, 1984, must be reevaluated by the
state (if they have been authorized under the new
delisting criteria) or by EPA., 1If a final decision to
grant or deny a petition has not been made within 24
months of that date, the temporary exclusion will cease
to be in effect.

Finally, any final exclusions that were granted by the State
before November 8, 1984, are not affected by the Amendments
(i.e., no additional action is reguired by the State or by EPA).
The States, however, are encouraged by EPA to reevaluate those
decisions if the other factors were not considered by the State,

The effect of the Amendments on the States is summarized on
the attached table.

Attachment

"

'2/ Temporary exclusions are any delisting decisions which
are not considered the final delisting action under the
regulations of the issuing authority. For example, EPA issued a
number of temporary exclusions, pursuant to 40 CFR §260.22(m).
That provision explicitly states that these decisions are made
"before making a final decision.® Similarly, several States
have mechanisms for removing a2 waste from regulation before
promulgating a final decision, such as delistings patterned on
the Federal temporary exclusion. All such exclusions are
temporary,

A final exclusion is an Agency determination done in
accordance with the issuing authority's regulations; e.g., with
notice and comment after which no further review of the petition
is contemplated. EPA issues final exclusions pursuant to 40 CFR
§260.20, which requires publication of a tentative decision in
the Federal Register, receipt and evaluation of public comments,
and publication of a final decision in the Federal Register.

- Decisions not—to prosecute petitioners because 1t was believed
that a delisting later would be issued do not qualify as
final exclusions,

-
9y



ATTACHMENT

SUMMARY: EFFECT OF
AMENDMENTS ON STATE DELISTING

® FINAL EXCLUSIONS

- States do not need to reevaluate decisions made before
November 8, 1984,

- States must use new delisting criteria for decisions made
after November 8, 19B4.

- States must provide an opportunity for comment before
making a final decision. '

° TEMPORARY EXCLUSIONS

- EPA will need to act on previous State temporary
exclusions, unless, within 24 months of November 8, 1984,

the State:

a) modifies its regulatiens;
" b) requests and becomes authorized by EPA for delisting;

and
¢) acts on previous temporary exclusions.

- If the State (as described above) or EPA does not make a
decision within 24 months of November 8, 1984, the waste

is hazardous again,

- States must use new delisting criteria for decisions
made after November 8, 19B4.

- States must provide an opportunity for comment before
making a temporary decision,

N
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RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY
SEPTEMBER 85

solid waste Variance

3. A solvent gccluct is sent off-site for use. The solvent material Decomes spent
and 15 sent Dack to the production facility as a hazasdous waste. The production
facility reclaims the waste and then uses it as & faw material in the production
process. Coes this waste management scenaric qualify for a variance fror the
gdefinition of solid waste for a2 material that is ceclaimed and then -eused witnin
the original primary sroduction process in which it was generated (6§260,30(0))2

No. The variance applies to 4 waste which is reclaimed and then -eused within
the criginal primary production process in which the waste, not the proouct,
was generated, In contTast, the waste hers is not used ultimately in the _
precess foam which it was generated. The following scenaric may qualify for a
variance under §260,.30(b): Raw matecial A is put into primary production process
B. In this pcocess, raw material A becomes spent and is generated as hazardous
wasts A. This wasts A is ceclaimed and then seused in the cTiginal primary
production process in which it was generated.

Sowrce:  Matt Stcaus (202) 475-8551
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Mr. Ronalé Panicucci

LAN Associate

662 Goffle Roac

Hawvthorne, New Jersey (07506

Dear mMmr. Panicucci:

) This i{s in response to your letter, dated September 25,
1985, concerning the liability of an industry once a waste
is delisted. 1In particular, you regquest clarification of
the generator's liability if a waste that is delisted and
digsposed of in a non-hazardous waste landfill is, at some
point in the future, considered hazardous again.

In general, after a waste has been delisted, it is
no longer subject to the RCRA hazardous waste regulation.
Bowvever, the generator is still liable for any damage the
vaste may cause and can be held responsible under the Comprehensive
Envirommental Response, Compensation, and Liability Act (CERCLA)
or can be sued by any citiszsen for damages incurred. In
response to your concern over revoking a previous delisting
decision, {f a delisting were revoked it would not effect
any waste that has already been disposed as non-hazardous,
since the waste was considered non-hazardous at the time of
disposal (i.e., you would not be required, under RCRA, toO
dig up the wvaste). However, as indicated earlier, you still
may be hela responsible under CERCLA if it is shown that your
wvaste contazinated the environment.

: Should you have any further Questions regaraing this
matter, please contact Mr. James Poppiti at (202) 382-4788.

Sincerely yours,

J. kinston porter
ASBlETant auninistrator
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NoV 27 185

Honoraple Dan Glickman

Menber, United States
House of Representatives

U.S. Court House

Box 403-Room 224

wichita, Ransas 67201

Dear Mr. Glickman:

"This letter is in response to your inquiry of October 29,
1985, concerning the delisting petition £iled with the Agency by
Boeing Military Airplane Corporation for its Wichita, Kansas
facility. The Agency has proposed (in the PFederal Register, on
Pebruary 26, 1985) the use of a verticel and horizontal spread
(VHS) wmodel to aid in the esvaluation of delisting petitions.
After addressing tne public comments received on the model, this
mode]l was nade final (with fewv adjustments) on November ¢, 198S;
it will be used to assist us in making delisting evaluations.
The VHE model uses leachate data and waste volume estimates in
" order to predict waste toxicant concentrations in ground water
at & downstrear compliance point, and &llows the comparison of
predicted values with appropriate hezlth-based numbers. The
Agency's use of this model involves several reasonable worst
case assumptions concerning the land disposal of hazardous
vastes, These assumptions are based on reviews of the technical
literature and informel surveys of States and State Solid and
Hasardous Waste agencies, and are not based on site-specific
factors. The Agency believes that the VHE model is quite
conservative, and represents a roasonnblc worst case for the
factors considered.

The Agency has considered the use of site-specific factors
in its delisting evaluations. Specifically, the local geographical.
hydrogeological, and demographic conditions were considered as
tactors that could affect the Agency's decisions. Once a wvaste
" ig oelisted, however, there is no guarantee that the waste will
pe managec at the site that was evaluated., That 1s, the gyenecator
Cf the waste is under no obligation tO manaye the waste at a
particular site. Therefore, we Delieve the use 0r site-speciric
tactors are inapp.ropriate. The Agency also considered placing
concitions on tne delirting decisions that would require sypecitic
waste mana,ement, This opticn was alse rejectea since such an

B
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evaluation would essentially be the same as the permitting
process., The Agency reels that {f management conditions need to
be specified to ensure that a particular waste does not damage

human health or the environment, the waste is hazardous and
should be managed at a site that is fully permitted to handle

that waste.

I would also like to point out that the Agency does
consider ground-water data from a facility as part of the
delisting evaluation, The lack of ground-vater contamination

is viewed as being supportive of s petition; however, this

information is indicative of what has happened at the site
receiving the waste and not what will happen. Therefere.

ground-water data alone are not sufficient to determine
whether a waste {s non-hazardous.

" 1 am hopeful that this response addresses your concerns.
1f you have any gquestions, please contact my office at your
convenience,

S8incerely yours,

SR T Tafie

J. Winston Porter
Assistant Administrator

bec: GWTF
Nancy H. Fussell, Boeing :
Faye Sandberg, EPA Region VII
Congressional Liaison/Craig Deremer, EPA
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Mr, Verrill M. Norwood, Jr.

Viece President, Bnvironmental Affair
Olin Cheaicals

P.O. Box 248

Lower River Road

Charleston, Tennessee 37310

Dear Mr. Norwood:

This it in response to your letter to me dated October 8,
1988, regarding the applicability of a variance from
"classification as a solid waste for a spent materizl which
is regenerated and then recycled at the facility which produced
the original commercial product. Before I reapond to your
specific request, I would like to define the facts (as I
understand them):

A commercial zlkaline etchant (produced by the Philip A.

Bunt Chemical Company) is distcributed for use to manufacturers
of printed circuits. After a period of use, the aikaline
etchant is reduced bslov acceptable levels and thsrefore
becomes spent (i.e., 2 material that has been used znd

as a result of contamination can no lonaer serve the

pucrpose for which it was produced without processing).

This material (as you indicated) would be defined ag
hazardous becauss of its corrosive nature. This spent
material is then returned to the manufacture of the

alkaline etchant where copper is £irst recovered

(defined as reclamation): the remzinder of the etchant

{after reclamation) is then used as a2 rav material to

produce additional zlkaline etchant. (Although not

germane to the decision, you indicate that the recovered
copper salts are sold providing additional economic benefits.)

Based on this description, I do not believe that you
quelify for a variance under the modified closed-loop provision.
In particular, to qualify for a variance pursuant to §260.31(b),
the materizl that is reclzimed must be used as a feedstock
wvithin the original primary production process in which the
waste was gensrated. You are correct that the regulations do .
‘not require that this all occur at 2 single production/regeneration .
facility: however, the materizl (after reclamation) must be
returned to the process from vhich it was generated. In your




situation, the process which generated the waste is the use
of the etchaat by the printed circuit board manufacture: the
reclaimed material i{s not returned and used as an etchant bdut
rather used a8 an ingredient to make additional etchant.

(It should also be noted that {f you were to return the
etchant to the printed circuit board manufacturer after
reclamation, you stil]l would not qualify for a variance

since the material is not being used as a feedstock/ingredient.)
Thus, since you do not return the reclaimed material to the
process wvhich generated the wvaste, your particular situation
does not meet the basic conditions of the modified closed-loop

provisien.l/

Therefore, the spent alkaline etchant is subject to
regulation by the generator (which includes the manifest),
must be transported by a hasardous waste transporter, and the
reclanation facility must comply with the appropriate standards
regarding storage of the spent alkaline etchant. I had
discussed this with several of the Regions vhen you originally
sent in your petition and, therefore, I bDelieve we are all

being consistent.

Please !colltr.o to give me a call if you have any
questions; my telephone number is (202) 475-8581.

Sincerely yours,

Matthew A. Straus
Chief
Waste ldentification Branch

1/ Although you do not qualify for a variance pursuant to
$260.31(b), the reclaimed material that is used as a
rav material to produce the alkaline etchant is not a
waste, and thus is not subject to regulatien.

2

<
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Ms., Elisabeth Rose (6H-~CB)
EPA Region VI

1201 Elm Street

Dallas. TX 7%5270

Dear Ms. Rose:

This letter is in response to your recent telephone
conversation with Mr. bavid Topping of my staff., Specificslly,
you requested information concerning the definition of haserdous
waste contained in 40 CPR Part 26] and the delisting criteria
related to leachate levels,

€261.3(2)(2)({41) the deals vith wastes which are included -
in Subpart D solely because they meet ths characteristics of
hagardous waste described in Subpart C (i.e., ignitability,
corrogivity, reactivity, or EP toxicity). Thus, & mixture of nooz
vaste (included scolely for corrosivity) and a solid waste would
not dbe hazardous if the mixzture no longer exhibits the cheracterist:t
of corrosivity, nor any othe? hazardous waste characteristics,
However, waste which are listed in Subpart D because Of the presence
of specific hazardous constituents (e.g., KN48, K049, and X051,
all of which are listed for hexavalent chromium and lead) remain
hazardous unless thy are excluded from the list under §6§260.20 and
260.22 (i.e., delisted),

The delisting criteriz include a sliding regulatory scele
which dictates allowable leachate levels for specific volumes of
wastes, PFor wastes which are typically disposed of in a lanafill,
this sczle is described at 50 FR 7882, Pebruacy 26, 1985 ano S0
PR 48886, November 27, 1985. In gener:l, the allowed leachate
Tevels tcr landfilled wvastes range from 32x the drinking water
standards for small sclumes of wastes (£ 47S yd3) to approximately
6x the drinking vater standards for large volumes of waste
(> soo¢ y63). Also, as required by the Hazardous and Solid
Wwaste Amendments of 1984, the Agency's evaluation of petitioned
wastes is not restricted to the constituents for which the waste
vas oTginally listed. Rather, the Agency evaluates all factors
(including additional constituents) which could rTeasonably be
‘expected to HF present and would cause the waste to be hazardous.
It should 21s0 be noted that the type Of leachate test to De performed
may vary, depending upon the nature of the vaste being evaluated,
Por example, 0ily petroleum Zesfinery wastes are typically sudjected
to the EP for Oily Waste procedure rather than the standard CP

leachate test.



Evaluation criteria for wastes that are sudject to disposal
other than im landfills (e.g., land treatment or management in
surface impoundments) are currently being developed; in fact, the
evaluation criteria for waste that are land treated wvas proposed
on November 27, 1985 (50 PR 48943). wWhile tnhese models have not
yet been made final, {t is expected that the allowed leachate
levels for these disposal scenarios will De more strigent than
those described above for landfilled wastes,

Should you have any further questions concerning the hazardous
waste definictions o the delisting program. please contact me or
Mr. David Topping of my staff at (202) 475-8551. '

Sincerely,.

Matthew A, Straus, Chief
waste Identification Brcanch (WH~-5628B)
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John Ramsey

l'ansas Lepartment of
tiealcth andl Environment

Hazardous Waste Section

torves fleld

Topeka, kKansas 66620

Deayr Mr. Farmsey:

As per our telephone conversation, this letter sumwarizes
the informaticn that our office would have recuired for the
evaluation of the tilter cake from the new filter press system
at Roeino's Vichita facility. Typically, we recuest the
tollowing items from all petitioners. Ve ask for a mininur of
tour reoreseatative samples {usually composites) to be taken
over 2 time neriod sufficient to encompass any nonmal variations
in the process systen, Janis butler had indicated to me that
voeing woule likely be preparing weekly composites for analysis.

-fnalyses for total constituent concentrations of tihe
EP toxic metals, nickel, and cyanide

-EP leachate data for the EP toxic metals and nickel

-Distilled water leachiny test for CK™ (substitutinn
distilled water tor acetic acid in the EP test)

«Total oil and qrease content of the waste (the EP Test
tor Cily Waste may be necessaryv if there is >1% 0OsC
in the waste)

-Testing for the other characteristics of hazardous waste
{i.e., ignitability, corrosivity, and reactivictv)

-Averace and maximum annual sludge vclumes (projected if
necessary--waste volume is a variable in our VHS mogel)

-~Raw matetials lists and/or Material Safety Lata Sheets
(to evaluate the waste for the presence of Appendix
VIII coastituents) ' ‘

-Detailed descripticns of the production processese and
i sariliry

- 8. - -
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Some ot this_informacion is prodaoly in your files already,
and there may be additional items not mentioned here for which
you will want more information from Boeing.

'I hope this will help your office with the re-evaluation
of Boeing's waste. If vou have any guestions, feel free to
call me at (202) 382-4783.

Sincerely,

Scott J. Maid
Environamental Protection Specialist

Office of Solid Waste (WH-562R)
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SUBJECT: kegulatory Status of Temporarily and Informally
Delisted wWastes

FROM: Marcfa E. Williams, Director C7igin! =izod py
" office of Solid waste (WH=562) Mz I VhLaAms

'TO: Solic kaste Branch Chiets
Regions (1=X)

A number of guestions have arisen regarding the status of
informally excluded wastes (i.e., those facilities that sumhmitted -
delisting petitions and were informed via letter that their wastes
would be delisted). After discussions with Enforcement personnel,.
the Office of General Counsel, and Conaresgional staftf, we have
determined that intormal exclusions are no longer effective.

This memorandur sets our current policy with reqard to informal
exclusions.

Piirst, however, I would like to review where we stand with
regard to petitioners with temporary exclusions. As you are
awale, those facilities that were granted temnorary exclusions
are those that were noticed in the Federal Renister (see attached
list). Thnese exclusions terminate on November &, 1986, unless
the Agency grants a f£inel exclusion before that date., Petitioners
with temporary exclusions, that have outstanding data requests,
have been notified by letter that if a complete petition is not
received by & certain date, we will propose to deny their petition
based on insufficient cdata. The first notice of this kind was
published at 51 FR 2526, January 17, 1986.

Informal exclusions, on the other hand, are those previous
decisions where the staff of the delistiny program evaluated the
petition, and decided to grant the exclusion: howevelr, the decision
was nevel published in the Federazl PRenister, as recuired under
§260.22(r). (See attached 1ist.) 3Ine Acency informed the
petitioners and Regional enforcement counsel of the anticipaten
delisting. We regquested that the Regions exercise discretion with
reqard to these facilities until the decision was published in the
Fegeral Pecister as a temporary exclusion. Vthile the Ayency inforred
petitioners and enforcement counsel that this interirm period should
pe short, no specific time period wes renticned.

I



It was ultimately decided, however, not to publigh the decisions
in the Federal Recister due to the anticipated chamges in delisting
criteria as a result of the Amencments (i.e., the consideration of
other factors in evaluating the hazards posed by the waste).
Instead, these petitioners were asked to subrmit the additional
information, as would be required under HSWA, to evaluate the

petition.

Since notices were never published in the Pederal Pegister,
legally, informal exclusions were limited to the exercise of
enforcement discretion, and these wasgtes are still consicdered
hazardous. Since the provisions under Section 3005 (e)(2)
epply to hazardous wastes, any person who manages hazardous
waste in a land disposal facility, including petitioners with
intormal exclusions, lost interim status on tovember 8, 1985,
unless the requirerments of the loss of interim status provision,
42 U.S.C. §56925(e)(2) are satisfied, Petitioners with informal
‘exclusions will receive a letter very shortly clarifying this
issue, and recuesting that they contact you rejgarding the specific
concerns of their facility. A copy of any letter sent to a )
facility in your Region will be sent to you. In addition, those
facilities that manage their waste off-site must traasport it
to a Sudbtitle C facility (i.e.,, a facility that has been fully

permitted or one that has Interim status).

Por those facilities with an active petition still on file

with us, ve are processing their petitions in an expedited
manner. When a decision is wmade on these petitions, it will

be proposed in the Federal Register as soon as possible.

If you have any questions or need any further information on delist-
ing, please contact Matthew A. Straus or Myles #orse of my staff, .
at (202) 475=-8551., Please direct any questions on enforcement to Lloyd

Guezci at (202) 382-4808.

Attachrent

n
U~
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o MAR |0 &
4. Martin Srith
PRl-tHawallan Independent Reflne:zy
PRI Tower, 733 Bishop St
Komolulu, kI 968¢2

Dear Mz, Smithe

The purpose of this letter {8 to inform you that the
inforral delisting that your facility received, with renard to
the wastes fdentified in the peti{tion (#CG113) you subritted
Duzsusnt to 40 CPP §8260.20 end 260,22 of the FCPA hazasicous
waste zeculations, is n0 loncer effective, In merticular, on-
Leceroer 3, 1%81, your cocpany submittec a petition to exclude
the wastes cenxerated [2ad storer] 2t your facility (listed as
EPA HazZazious whaste MNOS. F(0%0 ancd LO0Sl). PRased on ouz evaluation
of the petition at that tire, the delisting prograr tecorrended
that your petition be gisnted.l/ The ntfice of Solid Waste sent
8 lette:r to you (deted August 7, 19E1) {naformim you that
e prelininary decisien hed been radeo on your petitien, and thet
the wastes generated [and stored] 2t you: facility weze likely
to be declarted mor=hazaidous (bascd on the oricinel listinng cri-
tezia). According to this letter, a notice would he published §0
the Feceral Pecistes in the near future that woule rive vous
tacility a teniposary exclusion, 1In the iatesim, however, it was
suggested to the Regicn that your facility be sllowed to hanile
the petiticned wastes as non~hazazdous.,

Tho Assistant Adriinistrator for 50lid tiaste and Emernancy
Rosponye Jdetideu, however, not to grant your facility a temnur-
acy exclusion cdue to the anticipated statutory changes in delist~
ing criteria (l.e., the consideration ot other factors in evalust-
ing the hazards posed by the wastes). 1nstead, you were ashied to
sutmit the anditional information, as would pe recuized unde:
BSWA, to evaluate the petition. As a result, a8 2otice grantinn »
tenfoz ary exciusion was never published ia the Fede:al keciste:,
4t Teguised under £260,22(r)., Conseriuently, you NaveI IToCeCiIvo!' &

i/ It should be noted that the RHazazdous and 3clid taste Ameti-
ments (MSHA), enacted in 193¢, Tecuite the Agency to eddsess
othe: factozs (inclucding ecdditional constituentr) when evalu~
atint e delistine petition, {f therte {g a reasonanle basis to
believe that thege factors may cause the notitiones waste to
be hazardous. Prior to HSWA, the evaluation of delistine peti-
tions wag based molely on the oricinal listinr eritezria fo:

the waste,

50



o torzorary €xClusion tor the ecennS nemerpted [an) erorctlose

Cour tacilitvy Veur waetes Al consilese (2 alusve hAve
Leen) haiaranus wantes,

You zust handle your wastes as hazardous, lf vou RPir
your wartes off=cite, 'mu must traaspest thar to & Sunititls C
tacility (Jlece, @ tacllitv that has Leen fully ~mrricren
¢r one that has interit status). If, 09 the other Phandg,
YOuU rana e your westes Onrsite, vYou rust rdnane thier. in an
interin stsius or tully nermitted facility. You shoull le
awore that It you use & land disnosal facility, 2nz you 3
Mt cortly with the »rovisions of Section 3005(e)(?) (.0,
surcit & comnlete Past T onermit application ant certifv cemolie
ance with yroun water el financial responcsinility recuirerents
ny tioverter ¥, 19R3), vou have lost {iater{~ s=tatus, Thux, {f
the land disposel tacllity is still active, you must lmmetjetelw
closge it ani sum:iit a closure nplens. If vou have a=y inactive
land disposal facilities that were usesd eo raqare these wastes,
you myst alsy suhnit & clocure rlan for thuse units. You rmav
be subject to enteorceneat actions, iacludi=a enforcemant (0 the
eveat of operation of land disnoceal units that have act coiplied

wiz!: Section 3005(e)(2).

The petition that is currently on file with this nttice
wvill Pe treated as an active netition tor wunicl a previous
cecicion has not peen Bade. - Since vour facility anver recefver
a ten;orarv eaclusicn, the letters se=t to you announcing a mare
Catory deadline for & tiaal decision o your netition (“ovemher R,
1s1l) are no lommer valis, e plan to exneaite the nrocessin' ot
vour petiticn. O(nce your netitfon is cornlete, a decision will he
rrace, and a notice proncsing to graat or deay vour exclusicn
will Ve puilished in the federal kecicter,

It vou have any ruestions regeardin: this cgeclsion, please
contact i'z. “atthew Straus st (202) 475=8551. Also, please
contact you: rejivnel enforcenent office (see eaclosure) to 2igcuss
ti€: particular needs of vour fecility as a recult ot this action.

Sincerely,
Origine! signed W,

Marcia E. \Wiliams

nazcia williira

Nirectror
Office nf Solid taste

Gene Lucero
_ Director
Cffice of racte Procrars Tntorce~ent
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Mr. Roneld Shiver

Staff Engineer

K.W. Brown & Associates, Inc.
6A Graham Rd.

College Station, TX 77840

Dear Mr. Shiver:

I have reviewed the ground water monitoring data you
submitted on behalf of Falcon Steel, Kaufman, Texas. The
increase in conductivity is not, in itself, sufficient resson
to deny a delisting petition., Unfortunately, data for the
remainder of the EP toxic metals and nickel {in addition to
lead and chromium) were not included in the 13984 and 1985
monitoring reports; ground water data for these constituents
is also necessary to insure that no contamination has occurred.
As a result of the Hazardous and Solid waste Awendments of
1884, we are reguired to consider all factors (including
additional constituents) when evaluating delisting petitions,
if these factors may reasonably cause the waste to be hazar-_ . .—
dous. (The EP toxic metals, nickel, and cyanide are-reason-
ably expected to be present in the waste -as-a Tesult of the
operations performed at the faeility, i.e., the tanks and
steel involved). -

I also, once again, reviewed the closure plan submitted
in February, 1985. 1 want to clarify what will be required
in order to submit a complete delisting petition. The follow-
ing information will be needed:

1) all information'under 40 CFR 260.22(b) and (1)(1-12);

2) a detailed list, description and schematic of all
manufacturing processes, including surface and
ecuipment preparation, cleaning and/or degreasing,
coating or painting processes, which may have contri-
buted waste, wastewater, painting or rinse water to the
waste petitioned for exclusion;

3) a complete list of all raw materials used, including
chemical compositions, and material safety data
sheets, if available, identifying all solvents, acids,
cleaners, surface preparation agents, paints, etc.,



4)

5)

6)

The

-2

used in the manufacturing process which may have
entered the waste petitioned for delisting;

an explicit ‘statement verifying that the number

of samples collected and analyzed is representa=-
tive of any variaticn in constituent concentrations,
and the basis for such & conclusion;

a detailed description of the sampling methodology
and analysis methods used on the represeﬁtatlve
waste samples:

data'indicating that representative samples were test-
ed for the ignitable, reactive, and corrosive charac-
teristics outlined in Subpart € §261.21-13,

following testing requirements must be performed on

samples coullected from each impoundment., The impoundments should

be divided

into quadrants; at least four core samples should be

collected in each guadrant and composited (at least four composites

are needed

7

8)

9)

10)

1)

12)

from each impoundment).

total constituent analyses of the waste (complete acid
digestion) for each of the EP toxic metals, and nickel
©on a representative number of samples (but not less
than four);

total analysis for cyanide on a representative number
of samples (but not less than four); if the cyanide
concentration exceeds 1 ppm, then tests should be

run for free cyanide on representative samples;

an EP leachate analysis_, */ of the waste for each of the
EP toxic metals, nickel, and cyanide (using distilled
water for the CN analyses) on a representative number
of samples (but not less than four);

a determination of the total oil and grease content of
the waste be testing & representative aumber of samples
(but not less than four) using the enclosed method;

amount of waste present in each impoundrent after neutral-
ization:

‘describe gquality assurance procedures followed during

sarpling and analysis. PFor example, results from the
method of standard additions for the EP toxicity tests

should be included.:

*/ 1f the

oil and grease level of the waste exceeds one percent,

the EP tor ozly waste metholology should be followed during
analysis.

£

)
i
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If after reviewing the datea specified above, the Agency finds
that organic toxic constituents or other toxic metals are used in
the facilities meanufacturing processes, you may be reouired to sub-
mit representative test date guantifying these constituents in

the waste,

If you have any questions about these information reauests,
please call me at (202) 382-4519. 1In addition, the final guidance
manual is available through NTIS if you have not already acouired
it.,

Sincerely,
Ann Burke Sarno

Environmental Protection Specialist
waste Identification Branch (WH=-562B)
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OFFICE OF
SOLID WASTE AND EMERGENCY RESPONSE
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Mr. Samuel Mostkoff
Legal Counsel

Monroe Auto Equipment
International Drive
Monroe, Michigan 48161

De#r Mr. Mostkoff:

This is in response to your letter dated February 21, 1986,
formally requesting the Agency's reconsideration of, and H
rehearing on, its decision to denv, in part, Monroe's delisting
petition No. 0020, Monroe also requested the Agency to stay
the effective date of the final decision to deny the petition
* for the waste contained in Monroe's lagoon.

Monroe raises three issues as the bases for its request
for reconsideration. These include: (1) Monroe's lack of
an opportunity to comment on the final VHS model; (2) the
Agency's evaluation of Monroe's waste using a total chromium
regulatory standard rather than a standard based on the waste's
hexavalent chromium content; and (3) the use of the present A
drinking water standard for chromium rather than the use of
the proposed recommended maximum contaminant level (RMCL) in

the evaluation of the petition.

The Agency has evaluated Monroe's request, and has decided
that the final decision published on November 27, 1985, denying
Monroe's petition for the impounded waste was correct. The
Agency believes that the issues raised by Monroe do not warrant
& reversal of our decision. :

Monroe had an op?or:unity to comment on the model and its
application to Monroe's waste during the comment period. The
final version of the VHS model and its application to Monroe's
wvaste consider the same elements as the proposel on which
Monroe conmented. The change in the VHS formula, an gltera-
tion in the vertical dispersion term, was made in response to
-comments, and—did not alter the Agency's basic approach.
Monroe had an opportunity to comment on this aspect of the

proposed model.
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Monroe, reiterating its April, 1985 comments, suggests
that separate standards for hexavalent and trivelent chromium
are appropriate. A single standard for hexavalent chromium
and total chromium {s currently waerranted. The current maximum
contaminant level (MCL) and the EP toxicity test level both
refer to totel chromium. The Agency has considered revising
its standards to refer only to hexavalent chromium but has not
done so, and is concerned that trivealent chromium mey he con-
verted to hexavalent chromium in the environment. The Agency
continues to believe that total chromium is an asppropriate
factor to consider in its evaluation of delisting petitions.

The Agency is using the current MCL (50 ppd) set for
drinking water as the health-based standard for delisting.
As noted in the November 27, 1985 Federal Register, an increase
has been proposed for the recommended maximum contaminant level
to 120 ppb. As this new level is only proposed, and comments
on this proposal are still being evaluated, the Agency intends
to use the current MCL (to grant or deny petitiong) until 2
new RMCL or MCL can be set. .

Finally, the Ambient Water Quality Criteria (AWQC), referred
to in your letter, are standards applying to waters of the United
States, which are primarily surface waters. We have decided to
use MCLs in the VHS model, which considers the potential for

contamination of ground water. AWQC will only be used when no
MCL or no other regulatory standard is evailable. The AWQC would
be used in that situation, until an MCL was developed.

If you have any further gquestions regarding these issues

please contact Mr. Steven Hirsch in our Office of General Counsel
et (202) 382-7703.

Sincerely,
N\M Wdbiams

Marcis Williams

ce: Jeffrey K. Sherwood

G
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MEMORANDUM

SBUBJECT: RCRA Section 3001(£)(2)(b) and States' Exclusion
of Wastes from Regulation as Hazardous

FROM: Marcia E. Williams, Director Sriginal signed by
: Ottice of Solid Waste Marcla E. Williams

TO: Hazardous Waste Division Directors
Regions 1-X

Since November 8, 1964, EPA has administered all RCRA delisting
programs and will continue to do s0 until States become suthorized
for delisting under the new provisions of the Hagardous &nd Solid
Waste Amendments of 1984 (HSWA). A State is not required to have
a delisting mechanism, and may be authorized under HSWA without
one. To receive authorization, a State must conform its delisting
program, if any, to the Federal program and apply to the Agency
for authorization.

Effective November 8, 1986, temporary exclusions sutomatically
expire. Any temporary exclusion granted by a State before
November 8, 1§84, should be re-evaluated either by EPA or a State -
that has been authorized to conduct delisting pursuant to HSWA.

If a final decision to grant or deny a petition has not been made
by November B, 1986, the temporary exclusion will cease to be in
effect for purposes of RCRA Section 3001(f)(2)(B).

Temporary Exclusions

Temporary exclusions are delisting decisions which exclude
s wvaste from segulation as hasardous, but are not the final
delisting action under the regulations of the issuing authority.
For example, BPA issued a number of temporary exclusions pursuant
to 40 CPR 260.22(m). That provision explicitly stated that these
decisions are made "before making a final decision®. Similarly,
several States have mechanisms for removing a waste froa regulation
‘before promulgating a final decision, such as delzatinos patterned

on the !odotal temporary exclusion.

o



Theee temporary exclusions should be distinguished from
grants of enforcement discretion, where a State did not remove 2

wagte from regulation, but stated only that it would not initiate
an enforcement action against a person treating this waste. as non-

hazardous. Entorcement discretion, sometimes called informal
exclusions, are not temporary exclusions (nor are they final

exclusions).

Pinal Exclusions

A final exclusion is an agency determination done in accordance
with the issuing authority's regulations;: e.g., with notice and
comment after which no further reviev of the petition is contemplated.
EPA issues final exclusions pursuant to 40 CPR 260.20 and 260.22,
which requires publication of a tentative decision in the Federal
Register, receipt and evaluation of public comments, and publication
of 2 final decision in the Pederal Register. Stateg issue tinal
exclusions in accordance with their State legal authorities.

Any final exclusions that were granted by authorized States
before November 8, 1984, are not aftected by BSWA (i.e., no
additional action is required by the State or by EPA). EPA
encourages the States to re-evaluate those decigions if all
factors (including additional constituents) which could cause
the waste to be hazardous were not considered by the State.

Actions Reguired

On November 8, 1986, all temporary exclusions will cease to
be in effect for purposes of RCRA if a final exclusion has not
been granted. States and Regions should plan to verify that the
handlers of these previously excluded wastes are complying with
applicable requirements after November 8, 1986. To this end, the
Regions and States should begin to evaluate all State delistings
to: .

{l) determine the type of State exclusion (temporary or final)
that was granted betore November £, 1984;

(2i determine whether a f£inal exclusion has been granted or
denied by EPA; and .

(3) take appropriate action to ensure full compliance with
RCRA .(e.g9., prior to 11/8/86, you should sené handlers
written notification of their resgulatory respongsibilities.
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Prom a practical standpcint, the expiration of a temporary
exclusion will have greatest immecdiaste impact on those vho

manage their waste in land disposal units. These units may

be immediately subject to ground-water monitoring requirements
and, on November 8, 1987, may be subject to the “loss of interim
status® regquirements of Section 3005 (e)(3), depending on whether
other haszardous waste nan.ge-nt activity is occurring at the

Cacilicy.

Currently, there are no States swthorised for the HSWA
delisting authority. Even if a State were to receive the
required authoriszation before Rovember 8, 1986, it i(s highly
unlikely that adequate time exists to collect and evaluate the
additional information from petitioners so as to avoid termination

of the temporary exclusion.

A "Reference Guide to Delisting Petitions” is compiled et
EPA Feadquarters and distributed weekly to the Regional delisting:
contacts. In turn, the GCuide is distributed to the States. This
reference can be used to determine i{f LPA (s reviewing a par:icular

petition and the status of EPA's review,

Please feel free to contact the delisting staff of the Waste

Identification Branch or the Regional Liaisons of the State
Programs Branch here in the Office of Solid Waste if you have

any qQuestions regarding State delistings.

ec: Matt Straus, OBW
Truett DeGeare, OSW

!
lo~
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BEMUNANOUH

sUbJtClt bestruction of Lioxin Contaminated Soil Using Mobile
Incineration

tiwni Marcia b, williame, Director
Ctiice 0 S0lid waste (WH=5¢2)

T Thorcas wW. Devine, Director
mastc Managemesnt Uivision, kegion IV

In response to your letter of rebruary 28, lsse, you
requested claritication on two issues concerning the KCIA recearch,
cevelopment, and demonstration {(kisl) permit application for the
Uebe ALr Force in Gultport, hississippi. The issues you raised
involve welisting the residues resulting trom treatment and allow-
ing sitec construction prior to pernit issuance,

Lelisting

You recuested the use of cdelisting information tracs the
LuSLO trial dburn or EPA's burn at Times beach to expecdite NCEC's
celisting petition. (buring the Ewusotv trial burn, trichnloroetnhane,
monochilorouenzene, and trichlorobenzene were incinerated and the
Lie (at the staca) was calculeted.) This intormation can only bLe
usec indirectly to support the aiC petition. The delisting
tegulations explicitly state (sce 4U Crk ycbl.24(k)) that "an
‘exclusion will oniy apply to the waste generated at the indivicual
tacility cuvered Ly the cCemonstration anc will not &pply to
waste tror any other facility®. In addition, NCRKA §300S5(£)(1)
rejuires the petitioner to cemonstrate, to the satiszaction of
the Agninistrator, that the waste dues not meet any ot the criteria
ftor which it §s listec nor contain any other aadcitional conmstituents
wnich could Cause the weste to be hszarcous. The celisting
geconstration, thereiore, is reyuired to ¢ made on the waste
itgelr, and cannot Le maoe onh surrogates (i.e., PUHC'S).

OB may, however, {ncinerate & small portion ot the
contacinatec so0il from Gulfport, Missiseippl on another ENSCO
unit certitied as achieving six 9's LRL as & basis for thelr
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celisting petition. MUC would need to ceronstrate that: (1)

tue two ShSCO units are essentially idencical, and (2) the waste
incinerated wuring the ®"test burn® is representative or a “worst-
case” of tne waste that will be incinerated during the field
demonstration. Furthermore, NC3C must [rovide "test burn® data

on a winiauam ¢t tour representative samples of the s0lid residue’
and Ct the scrubber water. 1hese sarples must bDe analyzed for the
characterlstics of a hazardous waste ana for all the Appendix VIII
constituents that 4ro reasonadly expected to De present in the
waste. [he Appendix vIIl constituents would De chosen based on
the results of the analyses on the contaminated soil from
Gulfport, Mississippi. Providing that the concentrations of the
hnazaruous constituents in the waste meets the delisting require-
nents, the Agency could propose to jrant a conditional exclusion,
lThe conditional exclusion is neeced to verify that the two LLSCO
units do indeed achieve the same cestruction efficiency.

site Construction

hCRA 3dUuS(a), as amended Oy tne Hazaruous and Solid waste
Auencrents of 1984, requires owners and operators of all hazarcous
waste treatnent, storage, and disposal tacilities to obtain e
sChA pernit prior to constructing a i#CRA tacility. While I can
appreciate tne USAr's intent to expedite the testing of the
mopile incinerator, KLsb permits are also subject to this
restriction. (veotion 5270.65(d) only allows EPA to codity or
waive the permit application and procedural requirements of
“U Cor oo Parts <70 and l<é&, not the statutory requircments
0L rCiA.) 1his reans that the pobile incinerator can Le prefab-=
ricated ang transported to the proposed trestment site, but
construction of the site itself, such as pouring concrete founda-
tions and connecting the MIU to physical structures on-site
cannot occur until the RLeD permit is issued (KCKa §1VUU4(2)).

If you have any additional guestions on these issues, [leaso
contact Loreen Sterling at FIS/475=¢55]1 vith regard to delisting
and sancy Ponerleau &8t PTS/384=45UV with regarg to site

construction.

cCt  #ruce wWeddle
reter Guerrero
Art Glazer
lancy Pomerleau
boreen sterling (wH=50b48)
matt Straus (wH=5640)
Ken turay (LE=1325)
tyles rorse {(WiH=562B)
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Mr. Lelanc Herning
Chevron USA, Inc.

P.0O. Box 7

Cleves, OH 45002

Dear !r. Herning:

The purpose of tnis letter is to summarize the February 13,
1986, telephone conversation between yourself! anc Loreen Sterling
of my statf ancd the ensuing conversations with Chris Tanner, ERM~
. Southwest, Inc. regarcding Chevrcn's sampling and analysis plan,
The plan wvas submitted on January 13, 1986, and coversd poth the
separator sludge and pond sludge, We agree with Mr. Tanner that
it is imperative that we document our position to ensure no misunder~-

standings in the future.

Chevron proposed to take ten grab samples Oof the separator
sludge as it is pumped to the thickener during a five-ainute pump
cycie. Thus, samples would be taken every 30 seconds over the
‘course of five minutes. Chevron further proposed to allow the
samples to settle for a half-hour, and the samples which showed a
“relatively significant volume of solids® would De mixed. wrad
samnples of the essentially solius free water pumped at the end ot
the cycle and the solids free water left in the line would De
discarded. Chevron claims that the grap samples are "representative®
of the pump cycle. A composite sample would dDe constructed from
equal volumes of three grad samples taken over a four hour period.

The Agency is concerned that the proposed saapling pilan
may not result in collection of samples that are truly roprcson:a:zve
of the listed waste. In particular, ve dbelieve that the samples
would consist of the listed APl separator sludge diluted with a
large volume of non~listed wvastewater. Chevron concedes that the
water, which purges the sludge trom the line, is “easily” separatec
from the sludge an¢ returned to the influent of the oil/water
separator. The Agency has, therefore, concluded that the dilute
sanples taken from the separator are not representative of the
waste. Although the AQency recognizes that it is the arl separator
sludge which is the listed waste, the Agency Dslieves, however,
that samples of the thickened sludge would more accurately represent
the waste for the reasons discussed below.

(ﬁ‘ )
N



Ordinarily, the combination of API separator sludge and
wvater would be considered a mixture of a listed hagardous waste
. and non~listed wastewater. By virtue of the mixture rule (4U CFPR
$§261.3(a)(2)(iv)), the resultant wastestream would be defined as
hasardous. Bwen if che sludge is dewvatered, the resultant liguid
stream would be considered a hazardcous waste by virtue of the
"derived from®" rule (40 CPR 261.3(c)(2)(4i).

According to a memorandum dated August 23, 1985 (see enclosure).,
however, the Agency concluded that the *derived trom" rule is not
uniformly applicable to the aqueocus stream generated in a sludge
dewvatering process. The basis for this determination was that
properly conducted dewatering of APl separator sludge would insure
‘that none of the listed waste i{s returned to the system, wvhile
" simultaneously reducing the total amount of waste generated. This
assumes that the non-=listed wastewater came in contact bDut was not

*mixed® with the sludge. :

The burden of proof is on the facility to estadlish that
*properly conducted® dewatering had occurred. Specifically, it
the facility can demonstrate, to the satisfaction of the Regional
authorities, that the return wvater stream is chemically equivalent
to the none=listed wastevater influent to the vastevater treatment.
device that originally generated the listed waste, then the return
wvater stream is not ®derived from® the hazardous vaste. EPA may,’
however, make its own evaluation and determine that the waste {n

question is indeed a mixture.

Chevron's four bay aerated lagoon is not currently reported as
4 regulated vaste management unic, We, therefore presums that
Chevron has satisfactorily made the demonstration, to the appropriate
Regional authorities, that effective dewatering of sludge had
occurred and that the return wastewvater is not the listed waste, I[f
this {8 correct, then the separator sludge, which is diluted with
vater, is not considered a mixture. Sampling of a waste, dilutec
with a large volume of water, does not constitute a representative
sanple. It is, therefore, necessary that you sample the cdewatered
sludge Dy either: (1) sampling the thickener, or (2) analyzing the
sludge from the separator once the water nas been removed. If you
choose the latter option, the samples should Le allowec to settle
for ninety minutes (the calculated wastewater residence time in
the separator). During settling, the samples should de properly
stored to prevent the possible loss of hazardous constituents
through volatilization (i.e., the samples should be capped and

refrigerated).

1f we have misrepresented your position that properly conducted
devatering has occurred and you believe instead that the dilute
sanple coming off of your seperator is indeec a “mixture,® you
"should be sware that your downstream impoundments are then hazardous
waste management units. If the units in question were not includec
on Part A of your RCRA permit application, or subsequent mogification
thereof and/or were not covered in your certification of compliance



vith applicable ground water monitoring and financial reguirements,
then these units do not have interim status under KCRA. They must
cease the receipt of nazarcous waste immed.ately and ciosure plans
must be submitted to EPA or an authorized State agency for review,
approval, and implementation (§3005(e)(2) of KCKA, see 5V rk 3¥346).
Pailure to comply may subject you tO entorcement action.

If you have any further guestions regarding this issue, please
contact Doreen Sterling of my staff at 202-475=6775,

Sincerely,

Eileen Cleussen

Director
Characterization and Assessaent

Division (wH~5628)

Enclosure

cc:1 Chris Tanner, ERM=Southwest

bcc: Ben Smith
Lloyd Guerci, OWPE
Dale Helmers, Reégion V



RCRA/SUPERFUND HOTLINE MONTHLY SUMMARY

Relistimg 9233.155% 1o,
A petroleum refinery obtained interim status in 1980 for a surface
impoundment used to treat and store K051. The facility manages no

other hazardous waste, 1In 1981, the EPA granted a delisting for

the X051 waste because the owner/operator proved that the refining

process waste did not contain lead and hexavalent chramium, the

constituents for which K051 was listed. Does the K051 delisting

effectively mean that the facility never managed a listed hazardous

waste? How would the delisting affect the facility's interim status?

4 person may submit a petition to EPA, pursuant to 40 CF'F_Q '

1 §6§260.20 and 260.22, to have a waste at a particular facility
delisted. Prior to September 21, 1985, E?A granted only
"informal® or temporary exclusions. "Informal® ex;lusiox:\s
were suggestions to the Regions that enforcement discretion be
used when a tentative decision to grant a temporary exclusion
had been made. Temporary exclusions ramoved a waste at a
particular facility from regulation, pursuant to 260.22(m)
(then in effect, see 50 FR 28727-28, July 15, 1985). EPA
follows the procedures set forth in 40 CFR §260.20 to grant .
final exclusions, which are regulatory amendments.

Wastes which were informally excluded were technically still
hazardous wastes. An impoundment holding informally excluded
K051 waste was subject to the Loss of Interim Status provisions

on November 8, 1985,

For temporarily excluded wastes, the facility's status deperds
on the scope of the temporary delisting granted. If only the
waste generated after the date of the temporary exclusion was
delisted, waste placed in the imnoundment prior to that date
would still be hazardous (KOS1) waste. The impoundment would
have had interim status and should have met Part 265 standards.
The Loss of Interim Status provision applied to the impoundment

on November 8, 1985.

If the temporary exclusion covered the waste already in the
impoundment as well as K051 waste generated after the exclusion
date, then the facility would still have interim status, but
none of the Part 265 interim standards would apply to that
surface impoundment. The facility would technically have been
subject to the loss of Interim Status provision, but not
required to certify campliance with financial responsibility or
ground water monitoring requirements, since none of these Part
265 requirements were "applicable,” or to submit a Part B
permit application on November 8, 1985, (50 FR 38947, September

25, 1985).

If EPA revokes the temporary exclusion, or it ceases to be in
effect by operation of law, e.g., if the Agency does not make
a final decision on the petition by November 8, 1986, (RCRA
§3001(£)(2)(B)), the facility will become subject to the Par<
265 interim status reguirements. The facility must then
certify campliance with financial responsibility and ground
water monitoring requirements and submit a Part B permit .
application within 12 months or lose interim status (RCRA

§3005(e) (3)).

APRIL 86

Source: Steve Hirsch (202) 382-7703
Research: Jennifer Brock
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Mﬂ'27 Kes

Mr. J. K. White
President

Uniteg Chair

P.O. Box 96

114 Churehill Ave. N.W.
Leeds, Alabama 350354

Dear Hr. White:

I have received your letter dated April 17, 1985, regarding
the informal exclusion issued to your Irondale, Alabama facility
on May 5, 1982, and withdrawn on Harch 10, ly#6. The issues '
addressed in your letter are discussed separately below.

(1) There is an apparent conflict in the Agency's claims that -
United Chair received an intormal delisting, but that
the waste generated has always been considered hazardous
and must be treated as hazardous. . ‘

There i{s no conflict. A temporary exclusion and an inforial
exclusion are very different. A temporary exclusion is a change
in the regulatory status of certain wastes, from hazardous to
non~hazardous. A temporary exclusion could only be yranted py the
Assistant Administrator for Solid Waste ang Emergency Response,
pursuant to 40 C.F.R., §260.22(m). In contrast, an informal exclusion
was not a regulatory change at all. It was an indication by tne
Agency that it would not take enforcement action against a petitioner.
This enforcement discretion was exercised when it was believed
- that a temporary exclusion would be granted, but before the petition
had been processed and the temporary exclusion granted. (See
enclosed memorandum from R. Sarah Compton to the Regions, January 12,
i9381l.) :

In May 1982, & memorandum was sent from Headguarters Enforcement
Counsel to our Regional contacts advising them that the Office of
Solid Waste had made & preliminary decision on United Chair's
petition (see enclosure). The memorandum suggested the use of
enforcement discretion until the delisting was published in the
Federal Register. This memorandum reflects only the use of
entorcenment discretion, i.e.,, an-informal exclusion, not a temporary
exclusion. As Tnoted above, a temporary exclusion could only be
issued by the Assistant Administrator tor Solid Waste and Lmergency
Response. The Assistant Administrator never acted on United Chair's
petition, and thus an temporary exclusion was never granted,

ACCOradingly, YOUT waste 15, eowsvxEiwessS haS Dee€n, &8 l1&Le0 hazaru-us

T T
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(2) uniced Chair believes that the informal exclusjion was the
sare as a temporary €xclusion and that EPA used these
terms synonymously to indicate the waste's non=-hazardousness,

Despite .the regulatory difference between these two types
of decisions, the Agency for & period of time, treated informal
and temporary exclusions similarly (i.e., all wastes were allowved
to be managed as non-hazardous wvastes, although Agency discretion
had been used with regard to informally excluded wastes). The
Agency, however, cannot legally ignore this regulatory aistinction.

(3) United Chair believes that its exclusion was & temporary
exclusion which would require EPA to provide notice andg
opportunity for public comment before eftectively witharawing
this decision and further claims that HSwA under 42 U.S5.C.
§6521(€)(1), (£)(2)(A) requires notice and comazent.

As indicated above, there is a clear regulatory definition of
a temporary exclusion., 1f a recommendation to exclude 2 waste was
never signed Ly the Assistant Administrator for Solid waste and
Emergency Response then the petitioned waste is still a listed
hazardous waste. Despite the Agency's choice to exert discretion _
for a period of time, your vaste was never legally an exeapted
waste, and notice and public comment are not rejuired for the Agency
to withdraw an informal decision. It should be noted that notice
and an opportunity for public comment is not necessary for issuing
and withdrawing enforcement discretion. 42 U.S.C. $6921(£)(1) and
(2){A) indicate tnat the Agency must provide notice and an opportunity
for public comment before granting or denying a petition. 7The
March 10, 1986, action withdrew our decision to exert enforcement
discretion. It was not a decision to grant or deny United Chair's
petition. 1It, therefore, was not necessary to provide notice and

an ophortunity for public comment.

(4) EPA must make a tinal decision on United Chair's petition
by Novemoer 1986, and must, in the meantime, consider the

waste as non-hazardous.

The vWovember 1986 deadline referred to only affects temporary
exclusions. The Agency iz not reguired to make & tinal decision
on temporary exclusions by November 8, 1986. The 1984 Amenaments
state only that if a final decision is not made by that cate,
the temporary exclusion will cease to be in eftect. The Agency
intends, however, to make a final decision on all temporary
exclusions by November 8, 1986. Again, no decision to exclude _
United Chair's waste was ever signed by the Assistant Administrator
and, therefore, a temporary exclusion was never granted. The only
statutory requirement imposed on the Agency for petitions for
which a temporary exclusion has not been granted is that a gecision
be proposeu in the Federal Register within one year of receipt of
a conplete petition, and that a f£inal dgecision be made within two
years of receipt of a complete petition, to the maximum extent
practicable. Ve expect to meet these deadlines tor your petition.




{5) Representatives of the Alabama Department of Lnvironmcntal
Management (ADEY) are prepared to testity that EPA
representatives hacd made a decision to approve United Chair's
petition and had granted United Chair an informal delisting.

The Agency has never denied granting United Chair a
discretionary or informal exclusion. The Agency's Regional Oftice
correctly relayed this information to the ADEM.

(6) An EPA letter dated Septemher 17, 1485, requesting additional
data under HSWA indicated that the data be submitted as
soon as possible since all exclusions not made tinal by
November 1986 will expire.

As ingdicated in $#2 above, the Agency had tracked both informal
and temporary decisions together in its etforts to collect additional
information in a timely fashion under HSWA. The Agency, however, is
not required by statute to issue a final decision on any informal
decisions by November B, 1986. Nevertheless, we would like to
process your petition and issue our final decision by this date.

(7) HSWA acknowledges that EPA had granted non-published ‘=
temporary exclusions and that they are valid.

The HSWA reference means only that temporary exclusions were
granted without a prior opportunity for comment and the’ full
consideration of such comments (i.e., temporary exclusions were
issued with a regquest for comment t atter the effective date of the
exclusion).

(8) United Chair also requests that a tfinal decision be made no
later than November 8, 1486.

The Agency expects to issue a tinal decision by November 8,
1966. Much of our analysis has been completed, and our tentative
decision to deny is based on highly variable levels of barium
and chromium in the waste and the unacceptable mobility of both
barium and chromium exhibited by the population of waste samples
tested. United Chair will receive & letter providing the details
‘of this analysis in the near future.

If you have any further questions regarding these issues,
please contact Mr. Myles Morse of my staff at (202) 475-8551.

Sincerely,

XY Y
- =0 2L 8o Votimen

J. Winston Porter
Assistant Administrator



9433.1986(.6)

Byron R. Crary, LCsq.
Environmental lLaw Section
The vow Chemical Company
2030 Willard H. Dow Center
Midland, Michigan 48674

Dear Mr. Crary:

This is in reference to your rulemaking petition to classify
your halogen acid furnaces (HAPs) as industrial furnaces under
RCRA. Although the Agency has not yet reached a decision on the
merits of your petition, our thinking has progressed outficicntly

to provide you with our initial views.

I understand that you and other DOW representatives met with
oembers Of ny staff and our Office of Genaral Counsel on July 10,
1986, to exchange information. At that meeting, we provided an
overview of our regulatory suthority and existing and planned
controls for materials that are recycled by burning. We also
discussed the information yau p:ovidod in your July 8, 1986,

© letter.

Based on our understanding of your operations as summariged
in the enclosure, we believe it could be appropriidte to classify
those HAPs that are not currently boilers as industrial furnaces.
Accordingly, we currently plan to propose to designate your non-
boller HAPs as industrial furnaces in a Pederal Register notice.
We hope to be able to develop the notice for publication this
fall and to make a final decision early next year after considering

public comment.

Please reviev the enclosurs and correct any misunderstandings
we may have about your opsrations. In particular note that we
consider the nondboiler HAFs that we tentatively plan to propose
to Jdesigtiate as industrial furnaces to be burning the secondary
streams both as an ingredient and for energy recovery. The heat
energy rel-asod from burning the materials provides substantial,
useful energy to drive furnace reactions (i.e., to thermally

Jegrade chlorinated organic compounds). (Energy recovery does not
have to involve export of energy froa a combustion device such as

steam produced by boilers.) Accordingly, these nonboiler LUAFs as



well as the boller HAFs would be sullect to regulation under
the rules we are planning to prorose this fall f£or boilers ancd
industrial furnaces burning hazardous wastes.

Furthermore, we consider the secondary streams to Dde
inherently waste-like and subject to designation as a solid
waste under §261.2(4) when burned in the HAFs. lowever, given
that the HAFs are considered to be burning partially for energy
recovery and would be subject to the soon-to-be proposed rules
for industrial furnaces, there is no need to undertake a desig-
nation at this time.

If you have gquestions or comments, please contact Bob
Holloway, Chief, Waste Combustion Section, at (202) 382-7938.

Sincerely,

%4

Marcia E. Williams
Director
Office of Solid Waste (WE-562)

Enclosure

cCc: Bob Holloway
Steve Silverman, Esg.

bee: David Garrett
Dwight Elustick
Marc Turgeon



l: The !{AFs are Zire-tupe Loilers modified to nrowuce

TENTATIVZ 3A3I5 DR CLASSIFICATION OP HAFas
AS JOLicR3 UR IWDUSTRIAL FlisAdes

aCl Irouw
chlorine-pearing secondary streams oy scrudolay el rroa con-
oustion gases. Thne typical cnlorine content Ol the streans
is 20~7U%.

Some HAFs operate as boilers and meet iPA‘'s definition of a
boiler.

The nonbocilaer HAFs meet CPA‘s criteria for designation as an
industrial furnace (see 40 CFR 260.10) and related preamble
language (50 PR at pp. 625-~627 (Janaury 4, 1985)) for the

following reasons:

a. Although industrial furnaces normally process rav saterials
and, thus, there is no question that they are integral
camponents of a manufacturing process, the HAPs are coa-
sidered to be integral components of a manufacturing process
because: (1) they are located on the site of a manufacturing
process and the only secondary streams they handle are from
that sanufacturing process; (2) the HCl produced is a bona ~
f£ide product in that it has a HCl content of 7~-20% and “is
used on-gite. Thus, for these rsasons and others identified
belovw, these devices ars clearly distinguishable from
devices used to incinerzte wvaste where some output Zrom the
incinerator may be considered to be & marketadble product
(e.g., HCl-bearing scrubber wvater, bottom ash).

b. The device is designed and used primarily to accasplish
recovery of material products. 7The devices are specially
designed and oparated fire=tube Doilers that enable theam to
accept highly chlorinated feedstocks without unaccsptable
corrosion and to maximise HClL production and recovery. DM
has patents on the HAPs as evidence of their spacial design
differing from noraal iscinerators. 7The materials are alsc
burned i{n these nonboiler HAPs partially for energy recovery
because subdetantial, usable heat energy is relessed by the
material during combustion. (Bnergy recovery occurs whea
substastial, usadble heat energy is provided either to darive

' furnase reactions or for export (e.g., steam generatioa by
& boiler).} The materials have an as-fired heating valus of
approzimately 9,000 Btu/1b. The heat released results in
the thermal dcqradation of chlorinated organic compounds to
form HCl. If the materials had insignificant heating.
value,_auxilliary fuels would have to be used.

c. The device is used -to burn a secondary material as an
ingredient to make a material product. Chlorine-bearing
secondary streams -from chemicals manufacturing operations
are burned to produce HCl. -
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Gecorge Beys
Bethlehem Steel Corporation

Burns Barbor Plant - - : -
Box 246

-Chesterton, Indiana 46304

Dear Mr. Beys:

Since our last telephone conversation, I have looked into
the regulatory requirements that would be applicadble to Bethlehenm's
waste should the temporary exclusion for this waste be withdrawn.
Since your waste has & termporary exclusion, it may be handled and
disposed as a non-hazardous solid waste. If Bethlehen were to
move the petiticned sludge to & new site closer to the Burns
Harbor sinter plant in order to prepare the sludge for metals
Tecovery, & hazardous waste manifest would not be necessary while
the temporary exclusion was in effect. Manifesting would be
necessary in order to transport the waste to the new site after
the exclusion was withdrawn.

kWhenever the exclusion for this waste is lost, the waste

must be managed &8s hazardous wherever it is located on Bethle-
hem's property. If the waste was re~located prior to lose of the
exclusicn to another site on Bethlehem's property closer to the
sinter plant, then Bethlehen may be eligible for interim status:
as 3 storage facility under §3005(e)} of RCRA, subject to Part A
permitting reguirements and compliance with storage standards

(40 CFR Part 262). Flease contact your Regicnal representative

for further information.

Concerning Mr. Sapia's desire to store the waste on site
for future reclamation, it mey be possidle for Bethlehem to do
80 under the conditions specified above. It may sleo be possible
. that the future managenment of this waste may be affected by the
Agency's definiticn of soclid waste, whick contains several
exenmptions £or the recycling and recovery of waste materials.
Por additional information, you should contact Mr. Matthew Btraus,
Chief of the Saste Characterication Branch, at {202) 475-8551.

If you have any questions concerning the delistinc petition
"review process, please call me at (202) 382-4783.

Bincerely,

Bcott J. Mzid
-Environmental Protection Specizlist
Parmice gnc State Programs Division

3
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John B. Hagar

Chemist

Stone Industrial Division
JeLe Clark Manufacturing Co.
Slst Avenue & Cree Lane

Lollege Park, Maryland 20740

Re: Delisting Petition #582

Dear Mr. Hagar:

1 have completed the reviev of the confidential business -
information submitted by you in support of the delisting
petition that J.lL. Clark Manufacturing Co. has on file here
at the Agency. My concern is focused primarily on the
detection limita provided for the organic constituents of
the still bottom solids. These limits are expressed {n units
of percent by weight, and as such are too rough to allow a
precise evaluation of actual waste concentrations (that is,
if these rough percentages were used as inputs to the Agency's
organic leaching model and VHS groundwater model, several
resultant compliance=point values would be .too high to consider
delisting). Piner detection limits for these compounds (i.e.,
parts per million) must be produced (n ordo: to evaluate the
organic content of the waste.

Also, inspection of the material safety dasts sheets has
indicated the potential presence of several other toxic Appendix
VIII constituents in the vaste stream. These compounds must
also be evaluated in the waste in a manner similar to that
neesded for the re~svaluation of the previously tested solvents.
A list of these constituents is given below,

Phthalic acid esters
Methylene chloride
Toluene

Aniline -

o Tolylene diisocyanate
The Agency would like to veceive further clarification about
the ingredients of several other compounds mentioned in the

TOon e R 4
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re..thelAgency. wlll meke. prrangements Q.1
information kcpt confidential. ‘ ] )
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In order to ensure the timely review of your petition,
this {nformation should be forwarded to the Agency as soon
ag posgible. If you have any guestions, please call me at
(202) 382-4783.

Sincerely, -

Scott J. Maid
Envizronmental Protection Specialist
Permits and State Programs Diyi:ion
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SUEJEZCT: Lelisting lssues Relating to EPA's Mobile lncinerator

70. lavid wagoner C[Cirecter
naste Manajement Civision
region VII

FRO: druce weddle, lirector
Permits and State Frograms Civision

This neso serves t0 summarige the questions resclved, and
data to e submitted as dlscussed in a conference call on
Decemder 8, 1986 with Myles Morse of my staff. The questions
discussed included the extent ©f coverage of the delistirs
decision for the Denney Parr site (criginall propoced on June 5,
1985); redefinition cf the terms of the contingency testicnyg
requirements: areas of the the original peti:zicn that wnuld
rexain "qrandfathered” and data requireoent: and schedulisng
for a new petition daeronstration reqarding waste from Syntex
Corporaticn.

Pirat, you asked if the residuc jenerated TFrorm the lucluerzticrn

of ar adaitisual (approxzirately) 55C drums of waste would e
covered by the criginal Jecision and thereiore he considered
non=hazardaous under the terms of the exclusion. The wastes in

" thege druas were described as either “Jerived :rree™ wastes fren
the processing of the Denney Parm s0il and scil :roo the Fiazza
Foad site. You indicated that many of these drus: contained
*;arbage” :rox these sites which may have incluied latoraetory
debris from processing samples ©f these wastes as well as
cisposable clothing worn during the sam, ling eLforts. As Yyles
and Steve Uirsch of our Dffice of Seneral Counsel (LLC) indicated,
trese wvastesd would De covered by the orisinal delisting decision
since they would have been implied ag similarly stated in catevcery
0. 13 "Soils and other zaterials froz clean-up from Baldwin Park"”
of the field demonstration cateqories in the proposed decicicon
(see 50 PR 23722). 7he original decision. thersfcr:, would not
have to De reopened for public comment to treat these wastes. we
do, however, need an accurats description of these wastes and
their estinated volumes for the f£ile and to assure OGC that thris

150



interpretation is correct. Ssveral other druxs vere described

as conttining solvent and stlllbottom wastes. Ileither Fegion VIl
nor Prank Preestone of our Rdison Lab adequately 4described this
vasts or its-source. Thersfore, sincs it could not be surmised’
over the phone that these wastes were in any way derived rram the
original 13 categories cof the exclusion, we could not conclude
that the ezclusion covered these drums. wWe will further evaluate
whether this waste is covered by the original decision if mcre
detailed information is sent concerning the characterization and
souce of this material, including your basis for believing that
it is a wasts derived from the original categories. _

The second question regarding the original decision was
whether the definition of “batch testing® Zor the coatinygency
testing progran could be changed, and would such a change neces-
sitate recpening the decision for public comment. You indicated
that the requirement of sampling and testing cach tank of wvaste-
water for aercury, sslenium and chrocium generated during the
field demonstration, and the testing of deily composites of
samplas from each CMEAPL roll and each drum of ash, vers to0
prohibitive logistically and economically. Wwe can propose to
change these conditons to cover a less f{requent sampling regime
(L.e., waekly instead of dally), however, this would reocpen this
portion of the decision. That is, an amendmant of this ngturs
would need to be proposed Pederil Pegister allowing & suitable
public comment period. The original preposal included language
that indicated if rerressntative data on at lecst 10 samples were
sutmitted and were below the limits of ¢.03, C 14, 0.68 ppm for
mercury, seletiux, and chromiun, respectively. in the wastewater:
and 0.044 and V.22 ppm for mercury and seleniun in both the CHEAF
media and ash, then the Agency would drop the testing conditions.
Curing the conierence cgll, Frank Freestone incicated that you had
collected representative test data. This data (oc the wastewater,
ChZAT media, and ash) should be submitted to the Variances Section.
if the data indicate that these materigls are consistantly none
hagardous, then we¢ can publish a notice azending the decisiorn to
drop the testiny regquirement completcecly. 1f the data is satis-
factory we 3hould be able tc propose this change within a iew
weaks. his anmendrent sould not reopsn any other :carts of the
previous decision to public cosment. that i3, we will not rejuire
the application of different TCDD detoction linits as a resule
of this amendment. -

You shouléd submit an explanation of the rise in chromium
levels noted in scxme samples cdue to the chroaium content of
patching material used on the refractory after removal of zarti-
culate build-up_in the refractory. You should also identify
which samples this affected. We are not at this time indicating
thet this is an acceptadle variation. Wwe will need to review tne
Sata and deterwine if a sufficient pumber 0f sar;:les have lLeen
tested before this decisicn can De made. If a suitadle number of



samples, (at least forty five if non-parametric statistical
procedures are used) are presented it may be possibie to use
an average chromlum level rather than a maxiunuz level in cur

evaluation.

Your third concern was whether any nev (lower) detection
limits for TCCC would be aprlied to the original decision i#
reopened for either of the reasons menticned above. As ealready
mentioned the only situation where a 2ifferent TCUL level would
be considersd would be in a new petition request for a waste not
covered by the previous decision. The TCDD levels used in the
original decision will not bLe changed as a result of anending
the decision to resove the contingency testiny conditions L?ghe
¢inal topic of discussion was the initiation of a new petition
action for the Syntex waste. It will not pe nocessary to resutmit’
descriptive data con the treatment system. You should however
describe specific alterations in flow through rates, residence
tire, etc. The waste to be incinerated needs to be adequately
characterized. This should include physical description of the
vaste, estimated voluxe and historical knowledge of the cenerating
source. and a description of how the charge was prepared. .
Representative sazples of this particular waste matriz must be
treated and representative samples of the wastewater, CHEAF nedia
and ash muat be testud for suitable Appendix VI1l parameters
({ncluding all priority pollutants). The conditions ©f the test
turn should be descritad as well as the san;:ling procedure cf the
wacte for treatment and the samzling proced.re of the tresatriunt
Tesidues for analysis. The voluzes of treacrnent residues should
Do estinated ror the total volume of Syntex ~aste to te treated.

Frank rreestone askxe? whether analyticcl data collected fron
earlier samples ©f the Lyntex waste could te used in our «vaiuaticn.
Thnis data can te used if you can descripe the sampiing grocecure
for both the untreated waste and the treatment residues ia encugh
detall for us to determine how revresentative theso sazples were
of the wasty recaining to de treated. anc if the key condictions
of the trial burn, (i.e., residence time) were sizilar encujt to
the actual concitions that will occur during treatuent.

Using the recommended test netnods in Sw-t<l, the Jetection
lizmits for all other Appendix VIII constituents oSther then the
TCDD's do not fall bDelow the pnb range. The Characterizaticn aud
Assessment Division (CAL) is currently working with CRD anc the
Chlerinated Dioxin Workgrounr to Ceternine if the assuc.tiorns
nade about the mobility of dioxin throuyh environoantal ueldia
and subsesguent exfosure levels were toC stringent. we will let
you xnow if-our health standards change as a result of this
review. To date, we have not proculgated a regulatory standard
for dioxin which is applicable to Gelisting evaluations. As
creviously xentioned we are consiZering using various cxposure
scenarics such as overlind seciosnt and soll transport and jround=-
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filtratid® stage. The vacuum unit, which provides suction for
the entire system, is attached to the outside of the hopper. The
vacuum unit houses the final filtration element, which consists
of three filters. This second filtration stage traps the
remaining dust in the air before it is discharged into the

ambient air.

The collection container is detached from the hopper and
vacuum unit when it.-is filled to capacity with dust, two percent
of which is beryllium. It is then replaced with a new container.
The subseguent management practice is to stabilize/solidify the
dust in cement prior to disposal. ' The container filled with
concrete (stabilized dust) is then sent off site to a disposal
facility.

The final filtration element, on the other hand, has never
been replaced since the start-up of the operation. As I
understand the current operating procedures, the final filtration
element will eventually be discarded when gross dust .
contamination renders it useless.

The materials that you wish to characterize are the final
filtration element, the beryllium dust, and the dust collection
container. To «<identify the materials as hazardous waste under
Subtitle C of the Resource Conservation and Recovery Act , they
must first be classified as solid wastes under 40 CFR Section
261.2, Based on information you provided over the phone, the
final filtration element, the solidified dust (concrete), and the
container holding the concrete are abandoned by land disposal
and, therefore, meet the definition of solid waste [40 CFR
Section 261.2(b)(1)].

Based on the additional information you provided over the
phone about the subassembly grinding/polishing and air filtration
process, I have concluded that the dust is not a commercial
chemical product (i.e., P015) and is not any other listed
hazardous waste identified in 40 CFR Part 261, Subpart D. The
solidified dust, the container holding the solidified dust, and
the finalkftiltration element contaminated with dust also are not
RCRA 1i hazardous wastes. If the dust does not exhibit a
hazardowk waste characteristic (prior to solidification) as -
defined in 40 CFR Part 261, Subpart C, the dust is not a
hazardous waste and is not regulated under RCRA Subtitle C.
Also, if the filter element contaminated with the dust does not
exhibit a hazardous waste characteristic once rendered useless,
it is not regulated under Subtitle C of RCRA.



’ ' 8434,] :
UNITED ATES ENVIRONMENTAL . .._ . 4.1989(02)

/)’,&157 -
|

Mr. Joseph E. Cothern

Environmental Protection Specialist

Department of the Air Force

HQ Aerospace Guidance and Metrology Center (AFLC)
Newark Air Force Station, Ohio 43057-5000

Dear Mr. Cothern:

This letter is in response to your letter dated February 2,
1989, in which you requested an assessment and characterization
of beryllium wastes generated at Newark Air Force Station.

In follow-up conversations with you on February 10, 1989 and
February 13, 1989 to obtain more information related to the .
process involved, you indicated that the beryllium is generated
in the form of a very fine dust. In order to meet the
Occupational Safety and Health Administration (OSHA) worker
protection standards and the National Emission Standards for
Hazardous Air Pollutants (NESHAPS), the airborne dust is
collected by vacuum hoods anéd directed through a two stage
filtration system. As I understand the vacuum-filtration
process, the system consists of the following components:

vacuum hood

10-foot tube

air trap .

cyclone hopper (with a bag filter located on top of hopper)
collection container

vacuum unit (with three filters inside)

The dust-laden air initially enters the vacuum hood located
on the ceiling of the grinding/polishing room and travels up the
10-foot tube. It then enters an air trap in which heavier
particulate matter is collected. The lighter air-suspended
particle# are then channeled into a cyclone hopper. A bag filter
is situated at the top of the hopper. This is the first
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characteristic, you may rrovide a detailed explanation as.to
why the wastes do nct exhitit the characteristic.

Appropriate quantification limits are given in SW-846; these
limits should be met for all crtract and ground-water samples.
SW-846 also gives practical cuantitation limits (PQLs) for other
matrices. As stated in ycur canpling plan, the reported
laboratory detection lizits sihiould be as close as possible to
establlshed drinking water c4andards.

The following informaticn also should be provided:

o A detailed descriptiosn of rrocedures used to collect,
prepare, preserve, and a:ntlyze each sample. Include the
names and qualifications (a brief resume will suffice) of
all personnel invelveZd in the campling and analysis program.
Also provide a listc ¢l == **"s and model numbers of all
sample collection, r»- - =icn, preservation, and analytzcal
instruments used. D¢ - - sarpling, extraction, and
analyses should ke roso "o,

o] A description of all 7-~.lty Control (QC) procedures

followed during ccllz=<: =n and analyses of samples. This
should include, as arprcrriate: 1) method blank analyses, 2)
field QC analyses (i.~., Zi21d blanks, eguipment blanks and
.trip klanks), 3) mat: : - ‘luc and matrix spike duplicate
analysecs, and 4) cnz © "7 ‘or CUEP) toxicity test run for
each cf the TC metal-, - '-"21, and cyanide using the method
of starndard additizn-. . r:zclvres for these and other
apprcrriate QC proct i -re fully described in Chapter One
of S./-T46. Each arnx!" - . tzct method in SW~846 notes
laboratsry QC preccoi - orepriate for that particular
test method., In 22i'." -, 2ll of the sample preservation
proce2ures and heldi~+  ° -5 required by SW-846 must be
follzcuc,

~
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limiting constituents for testing, it is not sufficient to just
State that a constituent is not likely to be present. Based on
the numerous historic processes contributing wastes to the units,
we do not believe that you would be able to limit constituents
for testing (except perhaps for special constituents, such as
dioxins). '

We recognize that the Appendix VIII list presents a number
of analytical problems for some constituents. However, we
request that any available information concerning the presence of
these constituents be included as part of a complete petition.
For analytical testing purposes, you must analyze the samples for
those compounds which can be accurately quantified using
appropriate methods from "Test Methods for Evaluating Solid
Wastes - Physical/Chemical Mcthods," (third edition), EPA
publication SW-846, November 1586. It should be noted that
SW-846 analytical test rmethods exist for all constituents listed

in 40 CFR Part 264, Appendix IX.

Representative samples of the petitioned wastes should be
analyzed for the following parameters:

o Total o0il and grease content

) Total constituent concentratiens of all the TC metals,
nickel, cyanide, sulfide, and any hazardous constituents

that are potentially prccent in the wastes

) Leachable concentrations of all the TC metals, nickel, and
cyanide. Use distilled water in place of the acetate buffer
in the cyanide extraction. For waste samples that contain
less than one percent cil and grease, use the Toxicity
Characteristic Leaching Prccedure (TCLP, SW-846 Method 1311,
see the TC rule in 55 FR 11758, March 29, 1990). For waste
samples that contain greater than one percent oil and
grease, use the Oily Waste Extraction Procedure (OWEP, SW-
846 Method 1330) and substitute the TCLP for the extraction
procedure in Step 7.9 of the OWEP. We plan to continue to
require the OWEP for d:=listing demonstrations because the
TCLP currently has no special provisions for oily wastes.
In all cases, the TCLP chould be used to determine the
leaching potential of hazardous organic constituents that
are potentially present in the wastes. Please note that for
liquid wastes, the leachzble concentration of a constituent
is equivalent to the tot:l concentration of that

constituent.

© . Total concentrations of reactive sulfide and reactive
cyanide, if total sulfi:l: and total cyanide levels exceed
500 and 250 ppm, respez:tivaly.

o Characteristics of ignit-=hility, corrosivity, and
reactivity. 1In lieu of :tzz:ting for a particular

Qo
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ENCLOSURE II

Analytical Parameters
The selection of constituents for testing should be
dependent on the historical introduction of materials to the
units. In particular, our review is not limited to the
constituents in the F0l11l waste, but encompasses all influents
(e.g,, process water and surface run-off) over the lifetime of

the units.
Therefore, you must provide descriptions of:

) All historic operations, including process and non-process
sources of wastewater, that contributed wastes to the three
units, and the composition or characteristics of these
streams. Please specify when the units were constructed and
when they began receiving wastes.

) The identification of sources of facility run-off, both from
your facility and surrounding areas that could have
contributed run-off to the units. We believe that run-off
may contribute significant levels of hazardous organic
constituents to the petitioned wastes.

o Sources of oil and grease, including oils that are present
as contaminants in run-off and in process water as a result
of inplant use or from residual oils on metal received at
your facility.

c Sources of hazardous organic constituents that could be
present in additives to corrosion inhibiters, cleaners, and
treatment materials. All relevant material safety data
sheets (MSDSs) should also be included.

Based on the information submitted thus far, you have not
justified why organic analyses should be limited to the
constituents listed in Section 3 of your draft sampling plan.
Analytes should include all constituents listed on 40 CFR Part
261, Appendix VIII, acetone, ethyl benzene, isophorone, 4-methyl-
2-pentanone, styrene, and Xylene (total) that may potentially be
present in the wastes. You may determine that some hazardous
constituents are not expected to be present in the petitioned
wastes because the constituent was not used as a raw material at
the plant, is unlikely to be present as a raw material
contaminant, and is not likely to be formed as a bypreoduct in the
plant processes:— You must include a justxticatzon for not
analyzing other Appendix VIII constituents.

Your ability to characterize the past and present influents
to the units will affect your choice of analytical parameters.
Based on the process descriptions provided above, you may be able
to limit the reguired analytical parameters. However, in

g (:
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additional sampling of the sediment or the influénts in the
future.

Sample Collection

We are concerned that the full depth variability of the
wastes will not be sampled. For example, depth is dependent on
free liguid above the sediment, which in turn is dependent on
current influents to and effluents from the units. You must
demonstrate that the sampling equipment will penetrate the
sediment to the bottom of the units. You have not provided
sufficient information for the Agency to determine if a three-
foot Shelby tube would be of sufficient length to sample the
petitioned wastes. Because it is likely that the sediments are
not homogeneous due to settling and due to historic changes in
influents over time, it is important that the full-~depth of the
wastes be sampled. Please also state the overall dimensions of
the petitioned units:; the dimension information presented in
Figures 1~2, 2-1, and page 3 of your draft sampling plan are
inconsistent. Also include the waste depth and volumes in each

of the three units.

In addition, any liquids present in the units are also
classified as EPA Hazardous Waste No. FOll. You must explain
whether a significant volume of free liquids is present above the
sediments and, if so, if these liquids are to be included in the
scope of the petition. If you desire to include the liquids as
part of your petition, you must collect and analyze samples of
the liquid in a manner similar to that described for the unit
sediments. -

Samples to be analyzed for volatile organic compounds should
not be composited in the field due to the potential loss of
volatile compounds. We recommend that you either analyze grab
samples separately for volatiles, or carefully composite grab
samples in the laboratory prior to analysis. :

The equipment decontamination procedures described in your
sampling plan (steam cleaning) are adequate to prevent cross-
contamination of the composite samples. However, we are
concerned that the use of Shelby tubes may not adequately
represent the volatile organic composition of the sediments due
to the necessary sample extraction procedure. Rather, we suggest
the use of a split spoon or coliwasa depending on the physical
state of the sediments. Sampling equipment should be constructed
of stainless steel, or be lined with other inert material, to
prevent metal ‘contamination.



ENCILOSURE I
Waste Sampling Strategy

You may pursue one of two waste sampling strategies:
sampling the waste in the units, or excavation of the units and
subsequent sampling of the excavated materials. Regardless of
which strategy you choose, sampling must account for variability
resulting from historic process operations and the introduction
of other wastewaters to the units.

Spatial and Temporal Variation

: Based on the information provided in your sampling plan, we
believe that you have chosen an adegquate number of samples to
represent the spatial variability of wastes in each unit (ji.e.,
the collection of four composite samples from each slurry ponad:;

" the collection of eight composite samples from the flood control
reservoir). We also recommend that five grab samples be drawn
from each section of each waste unit to form each composite
sample, as determined by random sampling methods discussed in the
Guidance Manual'. We believe this approach will result in the
collection of samples that are more representative of constituent
variability than the perimeter sampling approach presented in
your previous petition.

Variability over time, or temporal variability, must be
accounted for in your sampling plan. This is dependent upon the
operating characteristics of your units. For example, your
petition must specify whether facility run-off, process waters,
and non-process waters currently enter the units, whether liquid
is discharged or evaporated from the units, and the guantity of
standing liguid in the units. If the units are not presently in
use, then your wastes are expected to show little or no
variability in the future and thus you do not need to provide
further information in this regard.

Current influents will affect the future waste composition
of the units, Although waste classified as EPA Hazardous Waste
No. FOll is no longer introduced into the flood reserveoir, other
influents will contribute sediment to the units and thus will
affect the variability of the petitioned wastes over time and
must be accounted for in the sampling plan. To address this
concern, you may be able to show that current influents are
similar in composition to influents of the past, due to similar
plant operations. If influents are expected to change, or have
recently changed, you must describe how these influents are
expected to influence the composition of the petitioned wastes.
Based on our evaluation of petition information, we may regquire

! "petitions To Delist Hazardous Wastes - A Guidance
Manual," Office of Solid Waste (EPA/530-SW-85-003), April



After reviewing our comments, you may find that many of our
suggestions overlap with State or Region requirements. In
particular, the State or EPA Regional office may have ground-
water monitoring, waste sampling, and scil sampling regquirements
for closure. We encourage you to investigate the applicable
requirements for your units so that your sampling and analysis
program might fulfill both delisting and State or EPA Regional
requirements concurrently.

If you choose to pursue a delisting of the wastes, we
recommend that you consider our comments regarding spatial
variability, temporal variability, and sample collection
procedures. These comments are presented in Enclosure I.

In addition, we are concerned that your sampling and
analysis plan will not characterize all hazardous constituents
that may be present in the wastes. Specifically, additional
hazardous constituents are likely to be present as a result of
waste management practices that allowed non-hazardous wastes and
facility run-off to be discharged to the units. A discussion of
analytical parameters necessary to characterize the wastes is
presented in Enclosure II.

We also are concerned that issues which were grounds for our
dismissal of your previous petition (#0543) are not addressed in
the sampling plan. Specifically, your proposed sampling plan
fails to identify how representative ground-water sampling will
be conducted. The Agency has recently proposed a rule clarifying
the Agency's use of ground-water monitoring data in delisting
decisions (see 54 IR 41930, October 12, 1989). Our specific
requirements concernlng ground-wvater monztorzng are presented in

Enclosure IXI.

Should you have any questions concerning our review of your
sampling plan or need to clarify the information required for
subnitting a revised sampling plan or formal petition, please
feel free to call me at (202) 382-2224.

Sincerely,

‘Robert Kayser, Chief
Variances Section

cc: Elizabeth Cotsworth
Bob Scarberry
Jim Kent
Chet Mclaughlin, Region VII.
Mike Sanderson, Region VII
Gary B. Enloe, JMM
Eileen Regan, SAIC
John Vierow, SAIC
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.Ms, Melinda Young

Viking Pump - Houdaille, Inc.
406 State Street

Cedar Falls, Iowa 50613

Dear Ms. Young:

I am writing to inform you of the Agency's review of your
sampling plan (#D0811) that pertains to a petition which, when
subnitted, will request exclusion of wastes from the treatment of
cyanide furnace crucibles, currently listed as EPA Hazardous
Waste No. F0ll. The subject wastes are presently contained in
two slurry ponds and a flood control reservoir located at your
South Main Street Plant, Cedar Falls, Iowa.

Please note that, while EPA has granted exclusions for
wastes contained in land-based units, recent proposals to exclude
such wastes have led to negative public comments (e,g., see 55 FR
11188, March 27, 19%0). This opposition was based on the use of
delisting to supersede formal closure of the units under RCRA.
Therefore, to avoid the uncertainty associated with a petition
for the in-place wastes, we suggest that you excavate the units
and store the waste in question and pursue a delisting for the
excavated materials. Further details concerning this strategy
are given in Enclosure I. Excavation also more clearly defines
the aerial extent and volume of the petitioned waste. An
accurate estimate of the volume of the petitioned waste is
critical to the evaluation. 1If you desire to pursue this
strategy, we encourage you to confer with the State and EPA
Regional office to determine the regulatory status of the
residual soils remaining in the treatment units.

A key issue arising from the delisting of in-place waste is
the regulatory status of the unit after delisting. Typically,
when EPA delists a hazardous waste, the waste remains a solid
waste and must be managed according to all applicable State solid
waste regulations. If Viking is still interested in delisting
the in-place waste, we suggest you provide a full explanation of
the regulatory status of the unit after delisting. It would be
helpful if the petitioner can demonstrate that existing State
laws (or binding consent agreements) require that the unit (and
any delisted waste contained therein) remains a sclid waste

subject to some level of requlatory

wslean" closu a aligtin
« M Ain this|case would be clejrer and gasier to |justify.

)
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Any questions regarding our findings may be submitted in
writing to Mr. James Michael of my staff.

Sincerely,

Jeffery D. Denit, Deputy Director
Office of Solid Waste

Attachment

cc: Docket

Bill Honker, Region VI

Bill Gallagher, Region VI
Randy Brown, Region VI
Damon Wingfield, OSDH

C. Michael Swindoll, Conoco
Elizabeth Cotsworth, EPA HQ
James Michael, EPA HQ

LN
O

Ny
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However, because the technical basis for denlal already exlsts,
we are not reguesting you to provide this, or additional
information 'on waste characterization, revised VIP modeling
results, or air monitoring and modeling for particulates, that
would be necessary for EPA to judge your petition to be
technically complete.

Summary

As discussed above, we believe that Conoco has failed to
meet the requirements of 40 CFR §268.6(a) (4) and that the results’
of the unsaturated zone monitoring (soil-pores) show that Conoco
has failed to demonstrate, to a reasonable degree of certainty,
that hazardous constituents will not migrate beyond the land
treatment unit boundaries at hazardous concentrations. Conoco
has also failed to meet the reguirements of 40 CFR §268.6(a)(3).
We will therefore recommend to the Assistant Administrator for
Solid Waste and Emergency Response that the no-migration petition
for your Ponca City. facility be denied.

It is our practice to give petiticners the option of
withdrawing their petitions to avoid a negative publication in
the Federal Register. 1If you prefer this option, you must send
us a letter withdrawing your petition and acknowledging that the
petitioned wastes are still considered to be restricted wastes
subject to the Third Third Land Disposal prohibitions scheduled
to be effective November 8, 1990. This letter should be
forwarded to the following address within twc weeks of the date
of receipt of today's correspondence:

Elizabeth A. Cotsworth, Chief
Assistance Branch (0S-343)

Office of Solid Waste

U.S. Environmental Protection Agency
401 M Street, S.W.

Washington, D.C. 20460

If you choose not to withdraw your petition, we will
recommend that a proposed denial decision be published in the

Federal Register.

(n
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Abili prev Fut . )

Conoco's December 11, 1989 letter to the OSDH provided a
rationale and procedure for how Conoco will prevent future
overloading and subsegquent migration of phenolic compounds. We
do not believe that the rationale provided by Conoco, or future
testing, as proposed by Conoco, will prevent future migration of
phenclic compounds or hydrocarbons (benzene, ethyl benzene,
toluene, and xylenes) below the treatment zone.

First, analytical data provided in the petition (Table 3-6,
page 20) indicated that phencl was not present in any of the
wastes sampled using the following detection limits: 10, 20,
100, 200, and 990 ug/kg. If these data are representative of the
wastes managed at the LTF, how can Conoco demonstrate which waste
had or will exhibit elevated levels of phencl. Second, we note
that many of the wastes sampled and analyzed contained
significant concentrations of benzene, ethyl benzene, toluene,
and xylene (Table 3-6, page 19):; therefore, limiting phenoclic
content may not be sufficient to prevent future migration of
these hydrocarbons (see Table 1). Lastly, assuming that Conoco
screens the wastes and is able to determine which wastes have
"excessive" concentrations of phenol, we do not believe that the
fwater leaching" test, as proposed by Conoco, is adequate to
deterzine the leachable concentrations of phenol. The Toxicity
Characteristic lLeaching Procedure (TCLP) should be used to
determine the leachable concentration of phenol (and the
hydrocarbon constituentg). At a minimum, Conoco should conduct
the TCLP using distilled water. We note that Conoco should use
and adhere to the analytical methods and protocols established in

Methods, Publication SW-846 (third edition), November 1986.

Incomplete Petition

Although the Agency limited its technical review to the
soil-pore liquids and ground-water monitoring portions of
Conoco's no-migration petition, we found that Conoco also failed
to meet the requirements of 40 CFR §268.6(a)(3). Specifically,
during our review, we noted that Conoco acknowledges that the
underlying geologic unit had not been completely characterized,
i.e,, Conoco recognizes that the thickness of the basal sand and
gravel unit and the top of the shale bedrock are still
incompletely defined (Attachment 9, Page 10-4). Conoco stated:
that this data is scheduled to be collected in the near future,
however, a specific date was not given. Without this
information, we are unable to fully evaluate the design and
effectiveness of the ground-water monitoring program at the
facility. In addition, possible interconnections between the
upper and next lower aquifer have not been thoroughly explored.
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that these constituents may be contained in the soil-pore liquids
and the ground water beneath the other plots at the LTF. As
discussed above, Conoco's deficient soil=-pore liquid monitoring
system does not allow for the early detection of these
constituents. EPA, therefore, is unable to clearly conclude
whether these constituents are absent from the soil-pore liguids
and ground water beneath the LTF. For the Agency to determine,
with a reasonable degree of certainty, that no migration of
hazardous constituents has occurred, we must be able to clearly
conclude that these constituents are not present in the soil-pore

liquids and ground water.

Our concerns that the present ground-water monitoring system
is inadeguate are also supported by the following information
regarding the presence of hydrocarbon plumes and monitoring well
construction. According to a memorandum sent by Mr. Bill Honker
(EPA Region VI) to Mr. Jim Michael (EPA HQ) dated November 27,
1989, there are numerous hydrocarbon plumes in the ground water
beneath the facility. Previous correspondence between the 0SDH
and Region VI (dated November 2, 1988) stated that one of the
upgradient monitoring wells at the LTF was filled with an oily
fluid, which we note Conocc contends was not released from the
LTF, but rather that a hydrocarbon mound was encroaching upon the
LTF. Nonetheless, we are concerned that the hydrocarbon plume(s)
eventually will influence all of the upgradient monitoring wells
and that Conoco will no lenger be able to clearly compare the
ground-water quality at monitoring wells 8A, 11, 13, and 14 to
the background levels as specified in Provision VI(5)(b) of the
facility's permit. Furthermore, with time, as the hydrocarbon
plume continues to move beneath the LTF, it will becone
increasingly difficult for Conoco to differentiate whether
hydrocarbons detected in the monitoring program are coming from
the hydrocarbon plume or the wastes applied at the LTF. Again,
for the Agency to determine with a reasonable degree of
certainty, that migration of hazardous constituents has not
occurred, we must be able to clearly conclude that any
hydrocarbons (if detected) originated from a hydrocarbon plume
and not the wastes applied at the LTF.

lLastly, in the petition, Conoco has assumed that the vast
majority of contaminants found in a refinery are lighter than
vater and will be found at the unsaturated zone/water table
interface (Attachment 9, Page 10-3). The petition, however,
indicates that the monitoring wells are screened in the basal
coarse sand and gravel layer of the alluvial terrace sediments
overlying the simle bedrock. The depth at which the monitoring
" well screens were installed, therefore, does not allow for the
detection of the "light"™ contaminants which Conoco assumed would
be found at the unsaturated zone/water table interface. These
inadequacies further impede the ability of the present ground-
water monitoring system to fulfill the requirements of

40 CFR §268.6(a) (4).
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TABLE 1

Concentrations of Organic Constituents
Detected in the BTZ (ug/kg)

Constituents ‘ * Bore Heole Concentrations
Crescl BH-10-4 9,000
BH~17~4 ' 35,000
Cresol, © : Plet S ‘ 43,000
Cresol, p Plot 9 96,000
Phenol BH~10-4 5,000
BH~-17-4& 19,000
, Plot 9 210,000
Benzene BH-11-4 1/ . 300
Ethyl benzene BH-11-4 1/ 14,900
Xylene, m & p BH=-11~-4 1/ : 118,200
Xylene, © BH-11-4 1/ 39,500

KEY: Bore Hole data identified as "BH" were obtained from
the December 11, 1989 letter from D.R. Parker (Conoco)
to Mr. F. Rood (OSDH).

Bore Hole data identified as "Plot 9" were obtained
from the September 13, 1989 letter from D.R. Parker
(Conoco) to Mr. F. Rood (OSDH).

i/ Text presented by Conoce in their December 11, 1989
letter indicated that detectable levels of volatile
organic constituents were present in two bore holes
(BH-11 and BH-18). Tabulated data were not received
for BH~-18.

The presence of these organic constituents below the
treatment zone and other organic and inorganic constituents in
the zone of incorporation and treatment zone presents several
. problems. First, if these or other constituents continue to
migrate and are detected at the downgradient monitoring well
(8A), it will be impossible for the Ponca City ground-water
monitoring system to determine whether these hazardous
constituents migrated from the active or inactive plots. Second,
if Conoco were to install a new downgradient monitoring well,
this well would have to be installed inside Plot 9. As a result,
the new well would be drilled through contaminated media and
could posgibly -act as a conduit for additional ground-water
contamination. Again, we believe Conoco would be unable to
distinguish whether the contamination resulted from hazardous
constituents migrating from the active or inactive plots.

Lastly, the detection of the constituents listed above in Table 1
in the soils beneath the treatment unit raises the possibility

\\
N
-
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program. Conoco's petition indicates that only four lysimeters
were installed in the 3B acre LTF (of which approximately 24
acres are actively used) (Figure 5-19, "Location of Monitoring
Wells, lLysimeters, and Land Treatment Demonstration (LTD) Plots,
page B4). This means one lysimeter monitors approximately six
acres of active area. In addition, Figure 5-19 indicates that
the four lysimeters were installed in the upgradient corner of
Plot 1, the upgradient edge of Plot 7, and the two upgradient
corners of Plot 9. Based on the locations of these lysimeters
(assuming that wastes are actively applied in the LTD plots), we
are concerned that these four lysimeters are subject to edge
effects (e,g,, reduced loadings) and, therefore, do not believe
these lysimeters are capable of collecting representative samples
of the active areas within the LTF. PFurthermore, as a result of
Conoco's anticipated closure of Plot 9, in the future there will
only be two lysimeters installed at the LTF.

Given the amount of time generally required for a
constituent to be detected at a downgradient ground-water
monitoring well (especially an inorganic constituent), lysimeters
are important in detecting constituent migration at the earliest
practicable time. Neither current reliance on four lysimeters
nor Conoco's reduction to two lysimeters in the future fulfill
the requirements of 40 CFR §268.6(a) (4).

g 3-wat Moni . Syst

Conoco has further failed to meet the regquirements of 40 CFR
§268.6(a) (4) as the result of the anticipated closure of Plot 9,
which will result in the downgradient ground-water monitoring
well (8A) being located more than 610 feet from the "new" outer
edge of the LTF (Plot 7). The magnitude of the distance between
the unit and the downgradient monitoring well means, once again,
that Conoco's ground-water monitoring system for the Ponca City
LTF will be incapable of detecting hazardous constituent
migration at the earliest practicable time.

In addition, Conoco stated in its February 6, 1990 letter to
Ms. Karen Dihrberg (Oklahoma State Department of Health (OSDH))
that "a remediation plan is being developed for a part of Plot 9
where hydrocarbons and phenclics have been detected below the
treatment zone." Specifically, cresols, phenol, benzene,
toluene, ethyl benzene, and xylenes were detected below the
treatment zone—(BTZ) at the concentrations summarized below in

Table 1. :
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Mr. Dennis R.- Parker.
Conoco Inc.

" Post Office Box 1267

Ponca City, Oklahoma 74603

Re: No-Migration Petition submitted for Conoce Inc.'s Ponca
City, Oklahoma Land Treatment Facility (F-90-NPCP-FFFFF)

Dear Mr. Parker:

I am writing in regard to your October 12, 1989 "no-
migration" petition, which requests a variance under 40 CFR
§268.6 to allow Conoco Inc. to continue the land treatment of
restricted wastes (EPA Hazardous Waste Nos. K049, K051, K052, and
DO0l1) at Conoco's Ponca City, Oklahoma land treatment facility
(LTF). Based on our evaluation of your petition, we believe that
Conoco's soil-pore liquids and ground-water monitoring systems
are inadequate for the purposes of a no-migration variance and
that Conoco has failed to demonstrate, to a reasonable degree of
certainty, that constituents will not migrate beyond the land
treatment unit boundaries at hazardous concentrations. As a
result of our evaluation, we will recommend to the Assistant
Administrator for Sclid Waste and Emergency Response that the

petition be denied.

Our decision to recommend denial of the petition is based on
the lack of a monitoring plan that detects migration at the
earliest practicable time. 1In addition, the information
presented in the petition indicates that migration of hazardous
constituents beneath the treatment unit has already occurred.
Lastly, we believe that Conoco has failed to provide a
comprehensive characterization of the disposal unit site. We
discuss the results of our evaluation below.

{3-p Liguid Mopitori Sygt
Conoco has failed to meet the requirements of 40 CFR
§6268.6(a) (4). Specifically, the facility is required toc have a
monitoring system capable of detecting migration of hazardous
constituents fram ife.LTT, st the aarlisst extant oracticable.



Should you have any guestions or require any additional

inforpation regarding this matter, please contact lLinda Ceassar of
By staf?l at (202) <£75-5B2E.

s;nccruly;

W&M

Deversaux Barnes, Acting Directer
Pazzits and State Prograns
Division

%o
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Tor petitions submitted prior ¢o December 31, 1990, if we believe
the EP and total constituent data submitted prior to the
effective date are conplete and are sufficient to support a
delisting decision by the Agency, then we do not plan to reguire
retesting using the TCLP. For exaxple, if the EP leachate data
for incrganic constituents and the total constituent data for
organic constituents are judged to be cozplate, we de not plan to
requirs retesting. Hovever, additional data (including TCLP
data) may be requested at any time if ve belisve the information
is needed to complete a petition or to addrsss commants recsived
on a proposed decision. In any cass, all petitioners should plan:
to use the TCLP for any nev sampling and anzlyses conducted for

delisting petitions.

As part of all delisting demonstrations, we will Tegquire
that the TCLP be used to predict the leaching potential of any.
inorganic and organic constituents (listed in Appendix VIII ¢to 40
CTR Ssction 261). Thersfore, the TCLP extracts should be
analyzed for any i{inorganic or organic constituent that may be
present in the waste. We will continue to &lso reguire analysis
©Z total constituent concentrztions of metals, cyanide, sulfids,
and any erganic constituents which may be present in your wvaste.
Please note, if your petition is for a ligquid vaste (l.s.. less
than 0.5 percent solids), then the TCLP cannot be perferzed, and
the TCLP regquirements will not affect the delisting
dexonstration. Total constituent data will continue to bs used
to datermine 4¢ a liguid waste ghould rempin hazardous.

For wastes which have a totel olil and greass content of mors
than one percent and/or which are @ifficult to filter using the
TCLP apparaztus (Jj.s., tars), we will require use of the 0Oily
Waste Extraction Procedure (OWEP) (SW=846 Method 1330) in place
of the TCLP to deternmine the leaching potential of inorganic
constituents. The OWEP has been ussd in place of the LP in.the
past, and wve plan to continue to regquire its use for oily vastes
because the TCLP currently has no special previsions for eily
wvastes. We will evaluste the applicabllity of the TCLP for
organics in problez matrices (such as cily wastes) on a case=-by-
case basis. For stabilized wastes, ve will continue to raquirs
use ¢f the Multiple Extraction Procedurs (MEP) (SW=846 Method
3320) in addition to the TCLP for inorganic constituents.
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2 A1
§ "UNITED STATES ENVIRONMENTAL PROTECTION
) ' WASHINGTON, D.C. 20460

JN | 4150

orsicE OF
$OLID WASTE AND EMERAGENCY RESPONST

Dear Petitioner:

The purpose ©f this letter is to inform you that the Agency
has finalized the Toxicity Characteristic (TC) Rule (published in
the Fedexzl Recigter on March 29, 1950, see 55 FR 11798). This
zule resplaces the Extraction procedurs (EP) Toxicity test found
in Appendix II to 40 CFR Section 261.24 with the Toxicity
Characteristic leaching Procedure (TCLP). The TCLP is a more
scphisticated lesaching procedure that predicts leaching and
expands the Toxicity Characteristic to include organic hazardous
constitusnts. The TCLP currently is used for other hazardous
vaste programs, and the procedure has also been despcrided in
Appendix I of 40 CTR Part 268. The intent of this letter is o
" notify you that the TCLP will be reguired for all new testing
used to support petitions submitted by hazardous wvaste facllities
to exclude ("delist”) a waste pursuant to 40 CFR 260.20 and
350.22. : !

We have chosen to adopt the TCLP as a requirszent for
delisting dezonstrations in order to remain consistent with the
leaching procedurs used to dafine a characteristic vaste. We
balieve this early notification to you of the changes will enable
pstiticners to prepars in advance and adjust any future sazmpling
and testing plans accordingly. Petitioners who have recently
Teceived correspondence from the Agency should have already been
inforzed of some of the information in this lettsr. ’

As noted in the preamble to the final TC Rule, we will soon
publish a notice o2 our intent to reguire TCLP data for all
delisting deponstrations.  This forthcoming Federsl Register
notice will discuss in more detail the effects of these changes
on reguired delisting petition information for both future and
pending petitions. A copy of that netice will be sent to you
upon its publication in the Federal Registar. We zre taking this
opportunity, bowever, to briefly describs for you the key impacts
of the change to the TCLP.

In crdar to minizize the impact of this change on the

current schedules for individual delisting decision=making, wve
ars establishing an effective date of December 31, 1950, beyond
vhich we vill no longer accept new petitions without TCLP data.

Pringad  Rovysiat Paper

AN

€1y
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UNITED STATES ENVIRONMENTAL PROTECTION AGENC‘(

MAY 3 1 1390

Ms. Christine A. Mathias,
Environmental Project Manager,
Heritage Remediation/Engineering, Inc.
P. O. Box 51020

Indianapolis, IN 46251

Dear Ms. Mathias:

I have received your letter dated April 18, 1990 regarding
delisting of a soil contaminated with toluene diisocyanate (TDI).
In your letter, you 1) described the spill that caused the so0il
contamination, 2) submitted Material Safety Data Sheets for
Mondur 437 (65% to 75% TDI) and ortho-toluenediamine, 3)
presented results of scoil analysis, and 4) requested that the
“Agency specify delisting levels for your use zn discusgion with
the State of Indiana on site clean-up.

Please be advised that contaminated environmental media such
as the above TDI-contaminated soil must be managed as if they
were hazardous wastes until they no longer contain the listed
hazardous waste, or unless they are specifically excluded from
RCRA regulation. Also note that this contaminated soil is
considered hazardous because it contains a substance (TDI) listed
as U223 waste, but not according to the "derived from" rule as
you cited. You should discuss the necessary clean-up activities
and appropriate clean-up standards with the permitting authority

" (i.e, the State of Indiana). To have a hazardous vasts excluded
(or delisted), a petition must be filed with EPA Headquarters.
Pursuant to 40 CFR 260.22(k), any exclusion rendered by the

. Agency will only apply to the specific vastes genarated at the
individual facility covered by the petition and detailed
demonstrations_must be presented to show that hazardous _
constituents listed on Appendix VIII of 40 CFR 261 that may be
present in the petitioned waste are not found at levels of

regulatory concern.

You should be aware that the Agency in its delisting
evaluation considers any factors (including additional
constituents) other than those for wvhich a wvaste was listed.
Accordingly, a petitioner must demongtrate that the waste does
not exhibit any of the hazardous characteristics, and does not
contain any constituents at hazardous levels. icall

require 1
ime b Toatr M b
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

HAY 2 4 1990

Jim Sherman

U.S. Army

Watervliet Arsenal

Watervliet, New York 12189-4050

Dear Mr. Sherman:

We have received Mr. Russell Wells' letter of February 7th
concerning the proposed substitution of magnesium sulfate for
aluminum sulfate currently used as a3 flogcculating agent for waste
soluble o0ils in your wastewater treatment system. As discussed
further below, such a substitution may result in a waste which is
not covered by your 1986 exclusion.

The substitution of treatment chemicals (or any change to
your 1986 exclusion) may be considered a major process change if
it significantly alters the composition of your waste. We
believe that the substitution of magnesium sulfate for aluminum
sulfate may significantly alter the composition of the petitioned
waste, particularly if the rationale for the substitution is to
reduce constituent concentrations in the resultant wastewater.
However, we cannot fully assess the impact thig substitution
might have on the exclusion status of your wastewvater treatment
sludge without knowing more about the flocculation step.

Therefore, if the substitution that you describe is
implemented, you may be producing a new waste that is not covered
under the existing delisting. In this case you would have to
submit an amended petition and we would have to reopen your
delisting petition-for review and comment. Please note that
current delisting criteria are somewhat different than those used
in 1986. For example, the health-based levels used in delisting
decision-making may have changed for some hazardous constituents,
and petitioners with on-site units containing the petitioned
waste are now required to demonstrate that the petitioned waste

as not adversely impacted ground water.

, If you still believe this change in process is not
significant and will not adversely impact your waste, you may
submit the following information to allow us to fully evaluate
+»ie rroposed-Changate.. -

RS

~
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2. o il Court Dedision

On March 7, 1988, a petition was filed in the United States Court of Appeals for
the District of Columbia by the Hazardous Waste Treatment Council, the
Association of Petroleum Re-Refiners, and the Natural Resources Defense
Council, Inc., versus the U.S. Environmental Protection Agency. The petition
called for a review by the Court on a decision of the EPA concerning the
regulatory status of recycled used oils under RCRA. The Court issued 2 deasxon

on the petition on October 7, 1988.

Specifically, on what dedsion were the petitioners asking the Court to rule?

What was the Court's decision?

In its final action of November 19, 1986 (51 ER 41900), the Agency dedded not -
to list used oil that is recycled as a hazardous waste. The Agency based this
decision on its fmdmg that such a listing would attach the stigma of the label
“hazardous waste” to recycled oil, thereby discouraging recycling.
Furthermore, the Agency stated that its authority to regulate used oil under
RCRA is not dependent on a hazardous waste listing, under the authority of
the Used Oil Recycling Act of 1980, which was redesignated as RCRA Section
3014 by the Hazardous and Solid Waste Amendments of 1984. (See the
discussion at 50 E__ 1691; January 11, 1985 and 51 ER 41900; November 19,
1986.)

The petitioners in this case were challenging this determination made by
EPA. The petitioners argued that the Agency acted contrary to law in basing its
determination on the stigmatic effects of listing. That is, the petitioners
argued that the RCRA statute does not give EPA the authority to not list a
waste based on the stigmatic effects of such a listing. Consequently, the
petitioners requested that the court order EPA to list recycled used oils as a

hazardous waste.

The Court agreed that EPA erroneously based its decision not to list recycled
used oils as hazardous wastes on the stigmatic effects of such a listing, a factor
not permitted by the statute. Thus, the Court is requiring EPA to determine
whether any recycled used oils meet the technical criteria for listing under the

law.

Source: ~ Sarah Carney (202) 382-7932
Research: ... Chris Bryant :



Por all of the sbove reasons, we consider the waste to be
hazardous and subject to regulation under 40 CFR Parts 262 through
265 and to the permitting standards of 40 CFR Part 270. Accordingly,
we will recommend to the Asslistant Administrator that a denial i

notice be published in the Federal Register.

It 1s our practice to give petitioners the option of with-
drawing their petitiona to avoid publication of &8 negative
finding in the Federal Register. If you prefer this optiocn, you
must send us a8 letter withdrawing your petition and indicating
that the petitioned waste 18 considered hazardous and will be
managed as such. If you send such a letter, it should be forwarded
to me within two weeks of the date of receipt of today's correspon-~
dence. If you choose not to withdraw your petition, & denial
decision will be published in the Federal Register. You and
other interested parties will be abple to submit comments if you

disegree with the Agency's decision.

If you have any questions regarding our decision, please
contact Mr. Scott Maild of my starf at (202) 382-4783.

Sincerely yours,

Bruce R, Weddle, NDirector
Permits and State Programs Division

cc: Bob Greaves, Region III
Sharon Feldstein, Region IXI (Superfund)

‘Jenny Utz, SAIC



wastewater treatment system. Consequently, your petition should
have included an evaluation of the eseration basin wastes (including
the volume of previously generated waste) and the clarifier

wastes for the total concentrations of the following constituents
as well as any other constituents that may be present from these
process waters and/or contaminated groundwater:

acenaphthalene 2=methoxy=-4=methylphenol
arsenic didenzo(a,h)anthracene
barium ethyl benzene
benzene fluoranthene
benzo(a)anthracene indeno(1,2,3-c,d)pyrene
benzo(a)pyrene lead
benzo(b)fluoranthene mercury

‘benzo (2-choroisopropyllether naphthalene

cadnium ‘nickel

- chrysene . phenol

chromuim picoline

cyanide pyridine

cyclohexane : silver

eresote selenium

2,4=dimethyl phenol toluene

Fourth, a petitioner must also provide data indicating the
waste to be dellisted would not be hazardous based on any charac-
. teristic of the waste. You falled to provide such data despite
our requests for it. The aeration basin wastes should have been
analyzed for corrosivity (pH), 1gnitab111ty, reactivity, and EP
toxicity.

Pinally, submitted data indicate that mercury, although not
expected to be present in K035 waste, is present in the waste.
This fact further supports the Agency's position concerning the
.inadequacy of the waste characterization and analytical data you
provided., Specifically, we are concerned with the source of
this metal contaminant. The summary EP toxicity datas submitted
on November 17, 1086 showed that the mercury concentration in
the March 12, 1986 sample, when subjected to the VES model,
exceeds the regulatory level of concern (l.e., National Primary
Drinking Water Regulation for Mercury).

We recognise that we have not previously requested that you
submit some of these missing data (e.g., aeration basin waste
charscterization data). As we explained above, however, your
groundwater monitoring data and the status of your groundwater .
monitoring well network provide independent grounds for denying
your petition. Therefore, even 1f you had supplied the missing
data, and if it had allowed us to predlct that no constlituents
in the waste exceeded a level of regulatory concern, we would
have recommended denying your petition. The missing data, although
potentizlly useful, is therefore not needed to support our decision.



Finally, we must acain recommend denial because your petition
does not fully characterize the wastes in the wastewater treatment
units. Without a complete understanding of the composition and
nature of these wastes, we can not exclude these wastes or assoc-
iated treatment units from regulation under 40 CFR Parts 262
through 268 and 270. Efach of these deficlencies discussed

below.

First, Ropoers reguested that the waste in all units of the
wastewater treatment system (i.e., 2 aeration basinsg and 1 clarifier)
be delisted. Among other things, delisting procedures require
that the petitioner (1) properly sample and characterize the waste
in all units seeking delisting; and (2) analyze the waste for factors
(including constituents other than those for which the waste was
listed) which may cause the waste to be hazardous. The Koppers
petition is significantly deficient in both these areas.

Koppers provided sampling data only for the waste in
the clarifier. We do not consider the samples taken from the
clarifier to be representative of the waste that accumulated in
the two aeration basins because potentially hazardous organic
residues (that may be more dense than the wastewater) may be
settling out in the aeration basins. This may cause the waste
in the aeration basins to be substantially different from the
clarifier wastes. Therefore, the Agency has no basis to delist
the uncharacterized aeration basins.

Second, submitted data indicate that material other than
K035 waste was added to the wastewater treatment system. Your
firm added contaminated groundwater removed from other locations
at the facility (as requested under CERCLA) to0 the wastewater
treatment system before the units were sampled, but failed to
clearly document the source or contents of the added groundwater.
This information is egsential under EPA's definition of "hazardous
waste." Mixtures of listed hazardous wasteg, such as K035 and
another solid or hazardous waste, are hazardous wastes. See
40 CFR §261.3(b)(2) ("the mixture rule"). EPA would need to
evaluate 21l of the constituents in the resulting mixture before
granting . a delisting petition. To succeed, your petition would
have to demonstrate that the ground water that you added to the
units contained no wastes. Even if you could show that the
ground~-vater contained no RCRA wastes, you would need to perform
a full Apendix VIII analysis if you wanted to demonstrate that
any of the constituents found in the samples from the R-C series
.wells originated in the contaminated ground-vater from the CERCLA

action rather than the KO}S waste,

Third, the constituent analyses you conducted were limited to the’
constituents for which the waste was originally listed. However,
available data indicate that other processes at your facility
use pyridine, picoline, cyclohexane, or naphthalene. It is not
clear whether constituents from these processes may end up in the .
petitioned wastewater. Further, contaminated groundwater
containing these and/or other constituents has been added to the
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We reviewed the data that Koppers submitted and concluded
that two of the monitoring systems (wells in the R-A and R-B
serles) were not adequate to monitor ground-water guality in the
uppermost aquifer underlyling the aeration units because they
were installed in shallow fi1ll materials that are typilcally dry.
The R=C series wells which are downgradient of the units and the
upgradient A-1l5 well, although not fully complying with the
Subpart F requirements, can be used to sample the uppermost
aquifer. Koppers submitted two quarters of data from these wells,
Data from the downgradient wells showed concentrations exceeding
background levels for the following hazardous constituents, which
are among those we would expect te find in K035 waste; cadmium,
barium, phenathrene, benzo(a)-pyrene, dibenz(ea,h)anthracene,
indeno(l1,2,3~¢c,d)pyrene, anthracene, chrysene, benzo(b)fluoranthene
and phenocl. 1In all cases, concentration levels at the downgradient
wells exceeded the levels of regulatory concern that EPA uses to
evaluate delisting petitions. In some cases wells at the background
(upgradient) well also exceeded these delisting levels. Moreover,
the downgradient wells also showed higher concentrations of TOC, ..
pH, and specific conductants, three of the four general 1ndicatora
of ground-water contamination measured under the Subpart F
monitoring requirements. Appendix I presents these data in

greater detail.

We discussed the need for deta on ground-water contamination
with representatives of Koppers in 1986. At that time, we focused
primarily on a CERCLA action that addressed ground-water problems
.at & different part of the facility. We were concerned that
releases from the wastewgter trestment units might be contributing
to that problem., In response to our letter of March 1986, Koppers
"submitted information intended to show that the wastewater
treatment units were not contributing to the ground-water
contamination subject to the CERCLA response. We have serious
gquestiona about this demonstration. More significantly, that
demonstration provides no basis for us to conclude that the
wastewater units are not contributing to the contamination closer

to the units at the three R-C series wells. Because samples from
these wells contained s large number of constituents frequently
found in K035 waste, and because the wells are located downgradient
of the units, we have tentatively concluded that the units are
contributing $e the contamination at those wells. Accordingly,

we pust rocopcnd that the Agency deny your petition,

Purthermore, as mentioned briefly adbove, none of the wells
in the vicinity_of the aseration units fully compliés with the
monitoring standards in Part 265, Subpart F. PFor example,
two of the monitoring systems (the initial R series and the RB
series) were installed in fill materials that are typically
dry, and have been determined to be inadequate for monitoring
groundwater quality in the uppermost aquifer underlying the
aeration units., EPA's current delisting policy also regquires us

to recommend denial of your petition on this basis.



The Agency disegrees. The K035 listing background document
specifically includes blological sludges:

"2, Creosote Wastewater Treatment Sludge

The wastewater treatment sludges that remein after
biological treatment are also hazardous. The carcinogenic
constituents of creosote, namely benzo(a)anthracene, benzo(b)-
fluoranthene, and benzo(a)pyrene, are especially likely to
be present in the trestment sludge since these constituents
absorb to sediments at very high levels (App. B). Where
treatment is incomplete, creosote (which is, however, somewhat
amenable to biodegradation (App. B)), is projected to be
present in the sludze as well., If these sludgzes are placed
in a leaking landfill, an unlined holding pond, or an improperly
sited facility (i.e., a8 in an area with permeable soil), the
waste constituents may be released."”

For this reason, the Agency concludes that the wastewater treatment
sludge generated at the Koppers' Follansbee, West Virginia faclility
is a listed hazardous waste K035.

In addition, your firm contends that the aeration basins are
tanks, not suprface impoundments, and are therefore exempt from
regulation under 40 CPR 261.4(c). As explained in the attached
October 11, 1985 letter from Stephen Wassersug (EPA Region III),
EPA examined the structural details of the aeration units and
found that the units do not meet the criteria for tanks. Therefore,

the §261.4(c) exemption does not apply.

Because the units and waste are subject to Subtitle C
reguletions, we evaluated the merits of your delisting petition.
As mentioned previcusly, our evalustion has resulted in our
decision to recommend the denial of your firm's petition. The
Primary basis for this decision is that the submitted groundwater
monitoring data indicates that the waste units may have contributed
to groundwater contamination. Also, we are concerned about the
adeguacy of your ground-water monitoring system. PFinally, you
did not supply all of the data needed to fully characterize the
waste in the treatment system. We address each of these concerns

in more detgil below,

It is EPA's policy not to exclude any waste untlil the

petitioner demonstrates that it poses no past or present threat

to the environment. Por waste that has been treated, stored or

. diposed of in & land-based unit, EPA will investigate the potential
for ground-water contamination. Our policy is to request four
consecutive gquarters of groundwater monitoring data from a ground-
water monitoring system meeting the requirements in 40 CFR 265,
Subpart P. These data must show no exceedance of regulatory

- s:andgrds.
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DEC | | 1959

OFFICE OF
SOLID WASTE AND EMERQGENCY RESPONSE

Mr. Jordan Dern
Manager, Environmental Regulatory Programs

Koppers Company, Incorporated
436 Seventh Avenue
Pittsburgh, Pennsylvania 15219

Dear Mr, Dern:

The Permits and State Programs Division has reviewed your
September 21, 1983 petition (#0528) requesting an exclusion from -
regulation for sludges, presently classified as EPA Hazardous o
Waste No. K035, generated at the Koppers' Follansbee, West Virginis
facility. We will recommend to the Assistant Administrator for
Solid Waste and Emergency Response that your petition be denied.
There are two reasons for this recommendation: (1) groundwater
monitoring data indicates that the subject units and waste may
be contaminating groundwater; and (2) the waste has not been
sufficiently characterized to demonstrate that it 1s non-hazardous.
(Note: We have not previously requested some of the missing
information because of (a) confusion created by the petition as
to which wastes are treated in the system, and (b) the evolving
requirements of the Delisting Program). The specific bases for
our recommendation are further described below.

However, before further explaining our denial recommendation,
let us first address your contentions that the waste to beAdglisted

is not sudbject to regulation.

: Your firm contended that its wastewater treatment system does
not generate or trest a listed hazardous waste., Specifically, you
argued that the waste is a sludge generated from the blological
treatment of creosote production wastewaters and that the K035 .
listing (wastewgster treatment sludges generated in the production
of creosote) is not applicable to this waste because the listing
background document does not include blological treatment sludges.

s
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A list of any Appendlx VIII constituents which may be
“formed as products of incomplete combustion in the EPA

Mobile Incineration System (MIS).

A detailed description of the high resolution GC/high
resolution mass spectrometry method which will be used
to analyze the incineration residues for PCDDs/PCDfs,
including a discussion of the analytical detection
limits which you intend to achieve and the
appropriateness of such detection limits.

Process information regarding the carbon filtration
unit which will be used to treat the wastewater and the
management ©of the resulting carbon filter cartridges.
Also describe any other process changes which will be
made so that the MIS can effectzvely treat the
indemnified products.

Expected waste generation rates for each of the
petitioned residues, per batch and over the entire
incineration period. Alsc, provide a definition of
‘batch’ for each of the petitioned residues (i.e.,
solids from one day/week's run, one full tank of
wastewater, 10 drums of s0lids). We will use these
definitions in the development of the verification
testing requirements for the exclusion.

Describe the expected residue disposal scenarios if the
residues are successfully delisted.

Bob Hall

Dick Valentinetti
Fred Lindsey
Steve Johnson
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J6EICE OF
SOLID WASTE AND EMERGENCY 2377 SE

MEMORANDIM
SUBJECT: Delisting Petition Information Requirements

FROM: Suzanne Rudzinski, Chief J“f"‘ Kusapr
Assistance Branch (WH-563) -

TO: Judy Heckman, Chief
Management Support Staff (TS-769C)

The purpose of this memo is to outline the critical elements
of a delisting petition for the residues from the incineration
of the indemnified 2,4,5-T and Silvex pesticides. Other general
requirements are presented in the delisting petition guidance
document; 1 believe you already have a copy ¢f this document.
The most important data regquirements are summarized below:

o A discussion of history behind the petition (i.e., the

litigation) for inclusion in the Egng:al_xgg;s;gz

o] Identification of all Appendix VIII constituents
present in the waste. This characterization is needed
for each different product formulation. We believe you
should be able to provide sufficiently detailed
information in the format of the confidential product
formulations and MSDS. We suggest that you supplement
these data with one full Appendix VIII scan of both the
major liquid product formulation and the Silvex :

product.

© A catalog of the pesticides which will be burned,
including physical state (aqueous, organic
solvent-based liquid, solid, etc.), volume, and
origin. If other materials are going to be mixed with
the pesticides prior to incineration (e.g.,
contaminated soils), they must also be fully
characterized (including contaminant profiles,

volumes, orlgin etc.).
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cf the Toxicity Charmeteristic Lepching Procedurc (ICIT)Y and
TP results); the TP assumet an acetic acid leachings relie
fror e sunicipal 1endfill which renerelly will overestizeze
lesching potentiel in an mgueous impoundmernt, ac well ps a

20 to 1 é1lution facter for e punicipral landfill whien will
underestimate the 4ilution which ie expected to occur ir most
impoundments an? thus overestimates the lemchete concentration
for {mpoundments. We therefore believe’that the VES model 4g
the bdest model currenrtly availabdle t0 evaluete dete included
in delieting petitions. Until, in our judgment, & moTe ‘
suitehle model i# developed for impounimenta we vill continue
to uee the VES lendfill model for delisting.

I hope thet thie letter mddresses your concerrs. 1°
you have other questions adout delisting, please call me at

(202) 382-47RP,

Sincerely,

¥ylea T. Morse, Chief
Variences Sectiosn

W
iy
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¥r. John Ramsey

Kansas Department of Heelth
enéd Environment

Hezardous Weete Section

Forbes Pield, Building 730

Topeke, Kansas 66620

Degr Mr. Famaey:

In your telephone conversatiocn on October 13, 1987 with
Mr. Scott Maid o? my steff, you requestel a statement from our
office regarding the models used to0 evaluete vastes in surface
impourdments and hov they differ from those used to evaluste
lendfilled vaates. We are glad ¢o comply vith your regquees.

A8 you are avare, our oZfice developed the Yertical and
Borizontel Spread (VHS) model based on 2 landfill scenario.
The site cheracterietice rt the hypotheticel site were fixed
et reasonable woret-case levels, vhich gllove the model to
operate using just two variadles, leachate constituent concen-
tration end vaste volume. Potential ground water impactes are
eveluated at & hypothetical érinking water vell, called the
compliance-point, located 500 feet from the disposal site.

Ve heve, as & matter of policy, used the YES model aes it
rresently exists to evaluate vastes in surface impoundments.
We have indicated in numerous Federsl Register noticee thet
the VIS model ves used in thoae instances vhere surface
impoundcentes vere eveluated and that this use of the model
was justified in the evaluation process. Ve delieve the VES
model is sufficiently conegervative to provide a reasonabdle
degree of protection to human health and the environment
vhen used to evaluste {mpounded wvastes. For example, the VES
landfill model assumes no attenuation, no bdiodegradstion, ard
no photolysis: each of these mechanisms may be significant
in an {@poundment scenario. The YHS land?{l]l scenario also
assumes the use of the EP Leachate results (or the results of
_the Organic Leachate Model (OLM) vhich is san empirical model



: I hope that this exdlanation has addressed your concerns
egarding the regulatory status of Thermex's petitioned wastes
ang the om=site units in which they are contained. Should you
have any further questions, please fesl free to contact wne at

(202) 3824206,
Sincerely,

/s /

Suzanne Rudzinski, Chiet

Assistance Branch
Utfice of 50lid Waste

cci Doug MeCurry, Reglon IV
Allan Antley, Region IV
Rike Gansecki, Region VIII
Di{ana Snhannon, Reqion VIII

Vs
“Na
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li's. Nancy Stein

Radian Corporation

8501 No=-Pac Blvd.

P.O. Box 9548 '
Austin, Texas TB8766-0948

Dear Ms, Stein:

This letter is in response to your August 14, 1987
inquiry regarding the regulatory status of Thermex Energy
Corporation's surface impoundments loceted at their Brooksville,
FL; McCleansville, NC; and Casper, WY facilities., In that
letter you requested an interpretation of the regulatory status
of the surface impoundments at these facilities which contain
K04l wastes that had been temporarily excluded. This response
addresses only the regulatory status of these unite under the
Federal hazardous waste nanagement system but does not address
whether the units have met the closure requirements of 40 CFR

Part 265. -

Based on the informetion provided by Thermex and reiterated -
in your letter, the subject surface impoundments, which contain
wastes that were Jenerated prior to and during the time that the
tenporary exclusion was in effect, stopped receiving these wastes
while the tenmporery exclusion was still in effect., Since the
impoundments at all three facilitles stopped receliving wastes
prior to the effective date of the final denial decision, which
wag loverber 8, 1986 (see 51 FR 25887, July 17,1986), the surface
impoundments at these facilities are not svbJect to hezardous
waste regulation other than would typicelly apply to solid waste
mana.ement units. The wastes in these units, however, are now
considered hazardous and must be handled in accordance with
Subtlitle C requirements 1f the, are ever nmanazed in such a wajy
as to trigger Subtitle C regulation (i.e., they are removed,
excavated, shipped off-site, mixed with other wastes, or rec»ive

further on-site treatnent).

The States of North Carolina and Florida are authorized by

EPA t0 adninister and enforce heszardous waste managenent progrars
pursuant to Section 3006 of RCRA, &2 U.S.C. §6926. The closure
‘requirements of Thermex's impoundrnents at the facilities in these
states, therefore, should be determined by the appropriaste State
authorities. The State of Wyoming, however, is not authorized
under the aforementioned statute and therefore, the disposal unit
at Thernmex's Wyoming facility should comply with the applicable
Federal hazardous waste closure requirements of 40 CFR Part 265.



AT._.1 193F), one sample per esch 10,000 square ‘00t increment,
or a total of twenty-aix samples, should bde aralysed Tor totism.
o1l snd grease, cyacides, and for total anl iF leachnad®le concen-
tratiors of the EP toxic setals, plus nickel gnd bervlliue.

In this case, the P3PD 18 willing to Stili{ze a "tiermd® aprresct
to the BP ansalyses, wvhareby the totsl metal concentrations

vill first be evaliuated to dec<ermine whether enough of each

metal {8 presont in esch sluége sample to warrant further -
analye!ls vith the ZP teat. The threshold wvalte for arsenic,

lead, chromium, and silver is 32 mg/kg; for caldmium anld peleniuz,
6.4 ag/xg; for varium, 640 mg/kg; for mercury, 1.28 mg/kg; for
deryllium, 128 ag/kg; for mickel, 224 mg/kg. GSamples eostaininc
sore than these amounts of metals Bust de tested with the B2
test (or she 01ly Vaste EP, 17 %0%al oil ané grease is feund

to exceed ome percent).

. Once this iaformatior has besn recelivel, the evaluation
o? the lagoon F6 pertion of your petition may proceei, After
reviev of these data, ve vill evaluate the analyses using the
ssximux value cbttained for each constituert, in accorlance
vith our policy.

Ve would slsc like to inform you of a related policy -
change pede by our o0ffice. In the jpast, when we requested
. information froe netitiocners there woulé ofter be a significnne
period of time eladeed defore the informstion would be presentel
tc the Asency. This delay has, in turn, oontridtuted to deleys
ir peti{tior reviewa. I order to sclve this recurring provlex,
our ofZice has ineptituted a six-month éeadline for the sutpisnion

Z requested tnformetion. When requested information is not received

in ¢rin time fraze, the petition will de dismizsed for lack o
inforzrtior. and the petition file will de close?, Specific
items 0f informatior will only de regueatel once. A petiticrer mey
repetitior the Agercy with complese informetion dut {t will bs
hanidled as a nev petition ir chronologricel order of receip:.
In Brush Yellman's case, the additional vamte analyses from
lagoon &€ ghould de submitted no later than April 1, 16832,
Shoull the ¢ata not de subdmitted by that date, your petition
vill be dismissed. Ve wouléd provile written notification <o
Jcu at that time {n the event of petitior ¢ismisssl.

Should yoi bave any guestions or reguire ary additional
{nforsation, plesse eontact Soott Naid, of my ssaf?, at (202)

’82"‘78’0 - 14
' Sincerely,

Susanne Rudsineki, Chie?
Asnigtance Branch

cc: Allen Debue, EPL Region V -
Ril11 Puno, EFPA Region V
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Mr. Richard Davis
RCRA Coordinator
2rush Wellman, Inc.
South River Road
Elmore, Ohio 43416

Dear Mr. Davis:

This letter is to inform you that the Permits and State
Programs Division (PSPD) has re-evaluated its earlier decision
regarding Brush Wellman's exclusion petition (#0573) submitted
October 25, 1984. DBased on our original policy of considering
on-site management units as a single waste volume for purposes
of delisting, we had indicated to you (in correspondence dated
- December 5, 1985) that our office would recommend a denial
decision to the Assistant Administrator for Solid Waste and
Zmergency Response. Recent delisting policy changes, however,
now would allow for exclusion of separate waste treatment units

gt 8 pulti-unit facility.

Based on preliminary data in the petition, we are now
considering an exclusion for Lagoon #6 only. Based on the high
level of clay in the lagoon #6 samples, however, we believe that
more sampling data from this lagoon are needed before a final
decision can be made. As stated in earlier correspondence, we
will recommend to the Assistant Administrator for Solid Waste
and Emergency Response that your petition to exclude wastes from
Lagoon #3 and the Triangular Lagoon be denied. You may wish
to withdraw your petition for these two lLagoons rather than have a
negative decision published in the Federal Register. 1If you choose-
to do so, please advise us in writing within two weeks of

receipt of this letter.

As noted in Table 4 of Brush Wellman's revised petition,
which was submitted on June 14, 1985, visual inspection of the
Lagoon #6 samples indicated the absence of sludge material;
samples appeared to be 100% clay. Thus, these samples may not
be representative of the waste because of the dilution by the
clay substrata. We suggest that the samples be collected in a
horizontal plane, 8o thet contamination and dilution by clay
ere minimized. This will necessitate the use of a grab-sampling
device, e.g., "clam~shell™ type sampler, to collect sludge
samples. iﬁe sample locations should be determined in the
randon fashion used in your original petition. As described
. in our previeusly published guidance document, Petitions to
Delist Hazardous Wastes--A Guidance Manual (EPA -SW=85-003,




- 17 you have any questione regaréing our preliminary findings,
please contact Fr. Myles Morse of my staf?Z at (202) 382-478S.

S{ncerely,

Bruce R. t.aa1e. Director
Peraits and State Programe Division

cet Tricia Eerbert, Region IV
Allan Intley, Region IV T
Hovard Pinkel, ICP? Zechnoclogy

1.t xopur 204/014IM NaTa/amz 'mu/onzr-zx/Lﬂ-az-ﬁqlgn—nv;nacx—nnnIUAntwwwuvﬂ~wvnw



Ires wne Cleoseal 8116, “he vgL BOCE.L user the HAX1BRUR &nnhual
vaste generation rate to determine the amzount of diluticrn thet
mey occur in An underlying agquifer. <The resuits of the mocel
ere comrared vith the Agency's level of regulatory concern for
thst particular constituent. _

¥e tlso use, ir cornjunction with the VEC model, arn organic
leschate model (OLM) that wac developed %o predict the mobility
of organic toxicarnte from land-disposed vastee (see 51 Pedersl
Register 41084, Kovember 13, 1986). The OLF generates leachate
vaEuee Tor each organic cornstituent vhich are used ae inpute to
the YIS model. <The calculated ecompliance-point concentrations
sre then comparel vith the Agency's regulatory standards for
each conetituent. Por lead and bdenso(a)anthrascene ve heve
estahlishes the levels of regulatory concern as 0.05 mg/1 and
1.0x10=% mg/1, respectively. Dsta presented in the petition
for the sedimentation dasin solids reportel s maximua ZP leachste
value for bdenco(s)anthracene as 1.6 ag/kg. Using these velues
for our yreliminary evaluation, the OLK/VES sodel predicted a
mexicuc lead and bexzc({a)anthracene concentretior of 0.C75 £g/1
ané 5.98x10~° mg/l, respectively, in the ground water szt the
dowrpradient cosnlisnce point. Tvwo o2 the four BP leachate
velues for lead ani tvo of the four total constituent velues for
benzo{a)anthracene valuoe generate corpliance-point concentrations
that exceel the Agency's mtanédards. These failing velues vere .
derived frox a saerling scheme that involved coxpositing, theredy
clloving the averaging of five separnte semples (jer section) of
vhich, one or more may bave exceeleld the reportel averase values.
Ir. order to rrevent double s7eraging, as rerforsed by your cen-
tractors {n their VEC model evaluation, ve d0 not allov tne
averagzing of compoeite saeplces. :

Besed on our preliminary evaluation of your petition, wve nave
concluded thet (1) your petition is not coasplete due to the lack
0?2 fcur quarters of ground-water monitoring data, and (2) basel on
the analytical date submitted as part of your petition, the wvastes
could rresent s significart hagard to both human health and the
ervironnent. Ve telieve that the wastesshould therefore be con-
sidered baszardous, anZ sudject to reguletion under 4C CF Perts
262 through 26E ard the permitting standards of 40 CFR Part 270.
¥e will therefore recommend to the Assistant Administrator stat 2
¢enial notice be published in the 2ederal Register.

It is our practice to give petitioners the option of vwith-
draving thelr petitions to avoid a megative pudblication in the
Poleral Register vhern our prelimimary evelnation determines
that the wastes vill de denied exclmgion. I you-prefer this
option, you must send us a letter wishidraving your petition
ané irédicatiag that the wastes are considered hasardous anéd
vill bde managed as such. If you send such a letter, it should
_ be forwarded to this office within tvo veeks of the date of

receipt of today's correspondience. If you choose not to
vithérav your petition, & denial decision will be pudlished in
the Federal Register. :

EBA]

Ly xepur 00a/014aH XBIA/RIAZ *MM/0ZY-ZX/LA-22~60/CA-TY-(TT-HEN /UAR DN TA=TEDIS
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kr. John_P. Gey

Mengger-Environmental czngineer

Ashlend Petroleum Company

Divieion o0? Ashland 0i{1, Incorporated SEP 28 967
F.0. 2cx 391

Asnlanéd, Kentucky 41114

Dear Mr. Gay:

The Permits and State Programs Diviesion has comrleted a
preliminary review of your petition (#0700), submitted on July
7, 1387, which requeeted the exclusion of IPA Hazardous Waste
Fos. K048 through K052 genersted at Ashland's Kentucky facility.
Eased cn our preliminery evaluation of your petition we will
recopmen? to the Adwinistretor for Solid Waste end imerpgency
Fesronse thet the pctition be denied for the reasons discussed

telow.

We now require 211 petitioners who emyloy on-site land-tased
ranegement of petitioned waste(s) tc submit four gquarters of
;round=water monitoring data collected fror & monitoring syestem
Judped to be adequete by the Regional IPA office or authoriced
State (i.e., the systep must comply with ell of the 4C CFR 35265
Subrart I requirements). We note that your petitior ¢id nct
conteir any monitoring date cherecterizing the pround weter et
the sedimentation desin, and thereiore, your petition is incompiete.
- Subzission of ground-water monitoring date which show no existing
contamination is not, in iteelf, sufficient grounds for <the
exclusion of petitioned wa3tes. The Agency also evaluetec the
anelyticrl date Zor the retitioned wastes to eveluate their
nctential to conteminate ground water.

Despite the fact that your petition is not complete,
the anelyticel date submitted for the sedimentation solids
is statietically sufficient to characterize the petitiones
vastes, and therefore, a rreliminary evaluation of <hese date
vas conducted. Eased on our evaluation of the EP leachate
data for lead and total constituent data for benzo(a)anthracerne
rresented in your petition, your wastes have the potential to
corntarinate ground water at levels vhich exceed the regulatory
stendards for these constituents. Our evaluation is based on
results computed by using the vertical and herizontal spread
(VES) model (gee 50 Pederal Register 48886, November 27, 1985).
We use thie_model to predict constituent concentrations in the
ground water at the compliance point located 500 feet downgradiernt




Pleame XeeT 1P EING INAT Otner cRiOrinated Tlucrocarbons eay
sani’ent sipni®icantly 2{2%erent molubilitiee and/or toxicities,
vhich ecould leald to 8ifferent mofel resulte for those comznunic.

Since you mentioned your concern for continuved eokdlianrce
witr limits on landfilleéd waetes, I have forvarde2 a ecopy of your
letter (and my reesvonme) to Steve Weil, ChieZ of PPA's lan?
Disposel Festrictions Rranch, for his office to ansver serarstely.
they mzy be adle to identify any potential prodbreas vwith the land
disposal of your freon ptill bdottoms in conjunetion with the
Agency's on-going program of lanéd &{sposal restrictions.

I bope this bas adfresseld your conoeras. If you have further
questions, please call me at (202) 382-4783.

Sincerely,

S/

Beott J. Mxil
Yariancer Bection (VE-S€3)

cc: fteve Vel
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C.H. Spaleris

Technical Director
Quadrex Recyecle Center
10c Tlint Road

Oak Pidge, TN 372307033

Neer l'r. Svaleric:

T heve received your letter requesting & definition ot th=
pexinur concentration limit fnr treon (trichlore trifluoroethen:)
in still vottoms thet would te non-hazerdous. 1 heve performed =«
celeuletion uring the Organic leaching Model (0lM) ané the Verticw'
and Yorizontel Cpread (VES) model in order <o reach a general
conclusiorn ahout the relative haszard poeed hy the dierccsel of a
ireon - conteining still ®ottom in a lendfill.

The regulatory standard for 1,1,2-trichleoro-1,2,2tri‘luorcerthern~
that is in current use for delistins purposes is 1050 mz/1 (irn
weter), a relativelv high value that surgests & low toxicity tc
huxzans. Bacef on 8 rouch eprroximation of waste volume, Mr.
Porse gave you a cut off of 60CO mg/1. This was lizely teeel on
e reagsonahle worst-case where there mayv be a8 large srount oY
weste. In this inetance, the VILT moiel would assign = 2ilutior
of only 2.2 times to tne was%te leacuete, allowing & concentration
o erbevt €,600 ma/l in the still Trottom leachate. Xy keoeping the
<cotal pontent of 1,1,2-trichlore-1,2,2,-trifluorocthane in
the ectuzl weste helow 6.6C0 ppm (Li.e., €000 pre) &ny rotentiel
leechin: pretlem wouléd be circumventen. :

Since you generate a small volume of weete (<475 tons/yr.),
the VES model would assign a ¢ilution factor of about 22.2 teo your
vegte, vhich means thet your still bottom leachate could corntalr
almost 34,000 mg/l of 1,1,2-trichlorot,2,2-trifluoroethene and
still pamss the VHC evalustion. Because {,1,2-trichloro!,?2,2-
trifluoroethane is only slightly soluble in water (170 me/1),
the totel oontent of this compound in the still bottome themeelve:r
could aprroach 10N% and atill pass the Agency'e evaluation.



Thue, since we ;:lan to deny your petition tu excluue sour
CP™ vaste, we wlieve that tho issces rolee &n wvour oy 1o, 1907
letter are premature for ceonciderztica. Thn date presantea for
the CPP potiticon indlcete tnzt ¢the TN ray taeve conteliiialeld
the crounl water. In ailiticn, the datd werc cenerated fron the
erelysis e¥ 'saniiles that were 1:~roverly collected (unpurped
wellg in 19C2S and flltered samples in 12:50) from an {nadejuate
evystax (too few lJowngradient wells)e. Tierefcre, tine Lilormation
sub~itted cannot surport any cother conclusion but dernial of your
petition and deferral of the concerns ralsed in your May lo, 19¥37

letter.

nccerldirsly, we will recourend to the Assistant Accinistrster
that & denial notice be rubhlished in the Fedoral Recirter for
vyour petition te exclude the CKP slu“ces, IL ydu rreier, you -zy
aubrit a letter withdrawing your petition to aveié the purlicetior
of .2 racrsive findins, You will Lave tvo welks frorm the Jdate o©f

receint of thir letter to withdraw your petitica.

Vrern you have installed &n appregriste ground water rooiscriug
syster {e.=., ingpected 2nd deerod comprliant by the State cr our
recion I1I CLfice), atd collecte’ four cuuarters of sround water
roritoring dsta, you may repetition the Acency fcr an exclusious -
Urtil thet tire, tae CRF wiste ic cohsicercs na.g:Jaus AL suilest
to reculation under €0 CFPR Part 262 tnrough 20t, peruittinc
standards of &0 CPP Part 270, and additionnl regsulution.uncer 25
Ph Code €£f 7% 2G0=2C2. (The State reculetions reguire a cround
vater monitorin: eysten tnal is cewelle O ceteradndii, tne rucilii;'s
irpact or any uncerlying aguifers.) we stroncly recouiend that
veu euntacct Feoter Schaul, Chief of the Pennsylvanie (liv. wniorcement
Section, LUEEPA, Feoion III in Failagelghie, at (2is) 557=£354 iu
cryer to exricre & rutually convenlient =etnhod of courrecting the,
éeficlencies of the ~7round water ronitoriug systeie

As Suzanne fudzinski dttcunaod f£th Carl satliner. 2 Arnco, .
she will ke ~la* to reet with vyou and Areco officals to discuss
our corzlusicas. You should contact ™s. fudzinsxi directly at
(202) 3C2=4206 for answera to any GQuestions or Lo arranyge & mectins.

' Sincerely,

D0 s M

Marcia williars, lirecter
Office ©of Solid wnaste

~ccs Poter'bqbaul. Region IIZ



o 3cth 1985 and 1986 data demonstrate that the CRP has
increased the concentration of chlorides, fluorides,:
sulfates, manganese, sodium, and nitrates in downgradient
wells as compared to the upgradient well MwW-10. All three
guarteres of the 1985 data also demonstrate an increase in
pK for all downgradient wells. These indicator parameters
support the previocusly mentioned metal findings, in that
they identify the CRP's impact on the aguifer.

In addition to the problems outlined above with your ground
water analyses, we believe that your ground water monitoring
systen is inadequate. Specifically, we have evaluated well
placement and construction and have concluded that your monitoring
system cannot properly characterize the extent of contamination
that may have been caused by the CRP. Our specific concerns are
sunmarized below:

© Well MW=11 (Lrought into service after the 1985 sampling)
is not a valid downgradient well because it does not
intercept ground water that flows through the CRP. Eased
on the map of the CRP which includes water levels, well -
Mw-11 is laterally offset fram the CRP {(and thus is
neither upgradient nor downgradient of the CRP).

© As reported by our Regional office, the wells for this
unit may be monitoring more than one aquifer or are not
screened at consistent depths within a sinole aguifer.
Their information leads us to believe that: the shallow
aquifer is not monitored by an upgradient well:; the
system lacks enough wells ¢to monitor the ground water in
each aguifer:; and that the upgradient and downgradient
wells are not screened at appropriate depths. Construction
diagrams of wells MWeE8 and 1]l demonstrate that these
wvells may be inadequate.

The inadequacies of the monitoring system, sampling, and
testing make definitive characterization of ground water quality
difficult and the proposal of an exclusion impossidble. It is our
-policy not to exclude any waste until it has been properly charac-
terized and that the characterization demonstrates that the waste
poses no past or present threat to the environment. 1In your
case, existing data indicates that ground water contamination may
exist. Accordingly, we plan to deny 370: petition. If you choose
to refute_ this conclusion, additional>/ data from a compliant
ground water monitoring system would be necessary for proper

characterization.

3/ You need at least four quarters of data that include, but
are not limited to, testing for all metals expected to be in
the waste.



o The second, third an¢ fourth gquarters of the 1985
ground water monitoiring results indicate that the
chromium concentrations exceeded the regulatory standard
for both the downgradient (Mw-8&9%) and the upgradient
(MW-10) wells.

© Our information indicates that the 1985 ground water
samples were collected improperly. Specifically, the
wells were not purged prior to sampling. As a result,
the samples may reflect constituent concentrations that
are either higher, lower, or the same as the concentrations
of the constituents in the aquifer. These samples are,
therefore, not necessarily representative of ground
water guality. '

© The 1986 samples were filtered at the time of collection.
This is an inappropriate method under RCRA guidelines;
samples should be split when filtering is used with both
filtered and unfiltered analyses submitted for evaluation.i/
Since filtering ten?a to decrease the concentration of
metal conatituentsi contained in the sample, filtered .
samples will contain lower concentrations of metals than
the leachate as it exists under the CRP. Thus, the )
concentrations presented for the 1986 filtered sampling
are expected to be lower than the actual concentrations
of these constituents in the ground water as it exists
under the CRP. If the ground water contains levels of
constituents that exceed regulatory standards we are
unlikely to delist the waste in the CRP.

As a result, your reported 1986 ground water monitoring
data raise several concerns about selenium, lead, and
cadmium. No analyses for these constituents were conducted
in 1985. First, a sample fram the downgradient well Mw-8
on November 17, 1986 contained selenium at a concentration
of 0.013 mg/L which exceeded the regulatory standard.

Second, 'lead detection limits are reported as <0.10 mg/L.
This value is twice the regulatory standard for lead.
Therefore, your detection limit needs to be decreased
below the standard (0.05 mg/l). Third, cadmium concen-
trations for the January 31, 1986 sampling round were
reported as 0.0l mg/L. This value is equivalent to

the regulatory standard for cadmium, however the actual
unfiltered concentration may have exceeded the gtandard.

1/ see "RCRA Ground-Water Monitoring Technical Enforcement
Guidance Document®, Section 4.3, page 114,

2/ npproved analytical procedures for metals reguire that the
total metals concentration be determined. These procedures
discourage filtration. See "Methods of Chemical Analysis
of Water and Vastes," EPA-600/4-79-020.

s '/
Ao P

R
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mr, B. A, Steinet

tanager, Environmental Engineering
Arnco lIncorporated

P.0O. Box 600

Middletown, Dhio 45043

Mr. Steiner:

In your letter of May 18, 1987, you raised several cquestions
concerning Delisting policy as it relates to waste treatment units
operated at your Butler, PA facility. The issuves you raise are
concerned with managing the number S surface impoundment wastes ..
as hazardous. However, your delisting petition #0613 applies
only to the Chrome Reduction Pond (CRP). Your petition raises
two concernss the effect the CRP has had on the underlying agquifer
and the adeguacy of your ground water monitoring system. Before
we consider the issues raised in you May 18, 1987 letter, we must
resolve the concerns raised by your petition.

The data submitted to date on the CRP's impact on ground
water are mixed but indicate that the CRP has potentially leached
metals (including chromium and cadmium, two metals for which
the CRP waste, K061, is listed). Some of the 1985 data indicates
contamination above the National Primary Drinking Water Standards
(NPDWS) for some metals. The 1986 data which was filtered prior
to analyeis indicate metal concentrations at downgradient wells
at the drinking water standards. We believe that if the samples
had remained unfiltered as per EPA's recommended procedures. that
these levels may have exceeded the standard. .

The specific information you submitted that leads us to believe
the CRP sludge has adversely affected the underlying ground water
aquifer is summarized below. Metal concentrations and ground
water indicator paraneters for monitoring data are of partxculat

concern.



l.¢ understand that our decisions on the hollowman situatien
may potentially affect your negotiations with Hollorman. However,
we rust proceed carefully to ensure that our delisting cecision
conzijere all pertinent factors and maximizes protection of the
environment. e hope to resolve these igsyes goon and will keen
you intformed of our preoress.

1f you have any questions, please contact Suzanne Rud’inski,
(202) 3¢2-€206, of my staff.



Tne present status of sach of these issues follows:

Lelistina Portions of Treatment Trains

At the Pebruary meeting, Alr Porce officials wers informed
that only the entire treatment train, not portions of lit,
could be subject to delisting. The Air Porce believes
that contamination of one i{mpoundment in a treatment train
does not imply contamination of all impoundments in that
train. Thus, even though two of the irpoundments are
showing PCB contamination, they believe that the remaining
five impoundments and two lakes should be delisted {f they
meet all of the Agency's delisting criteria.

e are reevaluating this issue and have not yet reached a
resclution. We will inform you of our decisicn as soon as
possible.

Hot Spot Removal

A final decision has not yet been reached concerning the
Air Force's reguest to remove "hot spots” from the two
contaninated impoundaents and eliminate from consideration
the failing samples that wers collected from this area.
Holloman officials believe that if these samples are not
considered, that zll seven impoundments will meet delisting
standards. : : )

Samplinc and Analxtical Reguirenents

EPA has reevaluated the Alr Force's regquest to reduce the
number of samples to be taken for analysis and agrees that
the large size of the impoundments and lakes in question
warrants a departure from standard procedure. A statistically
valid characterization of these impoundment wastes may be
achieved with a fewer numbder of samples. We are developing
guidelines for a sampling approach that would be appropriate
for the Holloman situation and hope to reduce the number of

~ samples required.

EPA will continue to regquire & full Appendix VIII analysis
of all samples since a complets history of the chexicals
Cisposed in the area {s not available. As noted previously,
this conplete analysis will be regquired to ensure that all
hazardous constituents that have been disposed in the
impoundments are properly characterized. The background
information and preliminary sampling data illustrate several
inconsistencies in the Air Porce‘'s disposal records; for
example, there is no mention of transformer oil disposal in
the impoundments, however, the vaste is contaminated with
¥CBs and 1, 2,4~trichlorobenzene, two constituents commonly
found in transformer oils.

SN



sSamplingt

Air Porce officials were informec that to prorerly
characterize the waste and evaluate {ts uniformity and
variability, delisting policy would recuire the collection
and analysis of over 1600 couposite samples (439 of impound-
ment sludge, 433 of impoundwment liocguid, 723 of lake

water and soils). oot o .

In addition, they were {nformed that, generally, any delisting
decision is based on the maximum detected concentrations of
hazardous constituents for which the waste (s analyzed.
However, & mean concentration value may be used if a gufficient
number of samples is collected, but this approach would greatly
increase the number of samples required for characterization.

Analyticals

Alr Force officlials were informaed that they would have to
analyze each composite for all Appendix VIII constituents
in order to fully characterize the waste as reguired under
the Hazardous and Solid Waste Amendments of 1984. Petit-
ioners can deviate from this regquirement only {f they can
denonstrate through historical records and/or raw material
input {nformation that certain Appendix VIII constituents
cannot be present in the waste. Air Force officialg vere
concerned that their records could not support such a
deviation from the requirements.

Groundwaters

Air Force officials were informed that a complete delisting
petition should include four gquarters of groundwater
rmonitoring data from a system that had been inspected and
approved by EPA Region VI authorities.

The meeting concluded vith the understanding that Air Force
officials would evaluate this information and decide whether to

pursue a delisting.

The third meeting between EPA and Air Force representatives
-on February 6, 1987 focused on Air Porce requests for possible
allowances to delisting sampling and analytical reguirements due
to the large volume of waste involved. EPA was not encouraging
but agreed to reevaluate the issue.

We understand that in June, based on telephone communications
with delisting staff, Will Focht (formerly of Region VI) .
informed Air Force officials that the EPA was still evaluating
the rermaining outstanding issues regarding delisting a portion
of the treatment train, removal of hot spots, and more lenient
sarpling and testing requirements. In acdition, it is our under-
stancing that Holloman officials will delay submitting a formal
petition pending resclution of these issues.
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SUBJECT: Status of Holloman Air Force Base Delisting Action Frrd e
FROM3 Marcie Williams, Director e 7 e P
. Office of Solid Wastes (WH=562)
pyel Allyn K. Davis, Director
Hazardous Waste Management Division (6H)

Region VI

In your memorandum of June 6, 1987, you inguired about the
statugs of the Holloman Air Force Base (fAFB) petition to delist the
waste contained in seven impoundaents and two lakes. Specifically,
you requested the status of policy issues that have been raiced
during the review of HAPB's preliminary characterization of the
wastes. You were primarily concerned with thes amount of sarmpling
that would be reguired by the Delisting Program for proper
characterization of the waste., In response to your memorandum,
my staff has completed a chronology of meetings between HAFB and
EPA representatives and outlined the progress that has been made
concerning the major outstanding issues that were discussed at
these neetings. :

EPA and Air Force representatives have met three times to
discuss delisting options and issues for their treatment train
system. The impoundment train, which was established to treat
the base's domestic sewvage, also received hatardous wastes.
Therefore, under the ®"mixture rule® [40 CPR 261.3(d)(2)]), the
waste contained in the seven irpoundments, Lake Holloman, and
Lake Stinky is congsidered to be hazardous.

At the first meeting on August 29, 1986, Air Force officials
submitted background information and preliminary sampling data.
EPA and Alir Force representatives met again in November 1986 to
ciscuss the results of the EPA evaluation of the information
‘that was subritted at the August meeting. The meeting focused
on the additional data that would be needed to complete the
delisting petition. Three major issues were discussed at this
meetingt sampling requirements; analytical requirements; and
ground water monitoring needs.
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Mr. Omar Muniz-Diaz, P.E.
Manager-Safety, Health and
Environmental Affairs '

Union Carbide Caribe Incorporated
Pﬁnce, Puerto Rico 00731

Déar Mr. Muniz-Diss:

We have received your June 24, 19R7 letter asking the Agency
to place Union Carbide Caribe’'s delisting petition om hold until |
it can provide additional data to the Agency. As a matter of
policv, we do not allow delisting petitions to remain inactive
or on "hold". Union Carbide Caribe mav withdraw the petition
and resubmit a new petition at such time as it can supply the
additional data. Our March 19, 1987 letter. to vou, indicated
the reasons we believe vour petition should be denied and stated
that we would publish our decision to denv the petition in the
Federal Register unless we received a written notice of Union
Carbide Caribe's intent to withdraw the petition.. We will allow
vou two additional weeks to withdraw the petition if vou so
choose before we proceed with our decision to deny.

1f vou have any questions regarding the above decision,
please contact Mr. Myles Morse of mvy staff at (202) 3B2-47BR.

Sincerelv.

&K Bruce R. Weddle, Director .
Permits and State Programg Division
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Attachment 1 is a listing of all pending delisting
petitions, broken down by Region. Please assure that these
facilities are in fuyll compliance with all applicable RCRA
regulations. If you have any questions regarding the iteration
of this policy, please call Steve Heare at 382-22407. ‘

©c: Elaine Stanley
Bruce Weddle
RCRA Branch Chiefs, Regions I - X

o
.
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Sections 269.2¢ and 260.22 establish s petition process
which allows a facility to demonstrate that its waste, altnough
captured by the broad listings of Section 261 Subpart D,
does not meet any criteria under which the waste was listed,
including the presence of additional constituents, Decisions
on waste delisting have always been based on a chemical
characterization of the waste itself and of the processes
generating that waste, not on facility design, management
practices or site conditions. Therefore, until a final
decision is made to jrant the petition, the waste is hazardous
and the facility remains subject to enforcement of all applicable
regulations (including compliance with Subpart F groundwater
monitoring requirements). Facilities that are not in cchliance
with RCRA regulations are subject to enforcement action,

Concommitantly, facilities (excluding those with temporary
or informal exclusions) that had pending delisting petitions
on November 8, 1985, were subject to the Loss of Interim
Status (LOIS) provision of the Hazardous and Solid Waste
Amendments of 1984 (HSWA). Facilities that failed to-validly -
certify compliance with Subparts F and H and submit a Part B .
application for an operating permit on or before November 8,
1985 were required to cease operating their hazardous wvaste
land disposal units and submit a closure plan £or those units
by November 23, 1985. Facilities with pending delisting
petitions that feiled tc retain interim status and continued
to operate after November 8, 1985, and/or failed to submit the
tequired closure plan are subject to enforcement actions
under Section 3088 of RCRA. '

1 racilities whose only waste was subject to a temporary ot
informal exclusion were not required to meet Part 265
standards during the effective time of the exclusion.
However, all temporary and informal exclusions that had
not previously been acted on expired by statute on 11/8/86
(Section 3061(£)(2)(8)). Pacilities that had either a
tempor Ty or informal exclusion were in one of four
categories on 11/8/86: (1) the final delisting was granted
and that waste is no longer subject to regulation under
RCRA; (2) the petition was denied when, after repeated
requests from the Agency, the facility failed to provide
additional information for the petition; these facilities
had to be {n compliance with Part 265 regulations immediately;
(3) the completed petition was denied based on the merits
of the petition (i.e., the waste was determined to be
hazardous); these facilities had six months from the date
of publication of the denial in the Federal Register to
come into compliance with Part 265 standards; or (4) the
exclusion expired by statute; these facilities petitions
moved back into the standard delisting process and the
facilities were immediately subject to all applicable RCRA

requirements.
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JL 20 1987
MEMORANDUM

SUBJECT: Enforcement of Applicable RCRA Regulations at Facilities
with Pending Delisting Petitions

FROM: Gene A, Lucero, Directo: .
Office of wWaste Programs Enforcement

Marcia E. Williams, Director
Cffice of Solid wWaste

T™: Waste Management Division Directors
. Regions I, IV, VvV, VII, & VIII

Alir & Waste Management Division Director
Region II ‘
Hazardous Waste Management Division Director
Region III, VI & X

Toxics & Waste Management Division'oizoctoz
. Region IX

The purpose of this memorandum is to restate Agency
policy regarding the enforcement of applicable RCRA
regulationd st hazardous waste handlers that have pending
delisting petitions. It has come to our attention that some
Regions and States may be allowing non-compliance with some
or all of the RCRA Subtitle C requirements pending a decision
on active delisting petitions. We are reaffirming here that
these wastes remain hazardous wastes and that they, and the
units in which they are managed, are subject to all applicable
RCRA regulations, including financial responsibility, groundwater
monitoring and _closure zequirements, until the delisting is
officially granted. 1In addition, fscilities are still subject
to the 1988 and 1989 statutory deadlines for permit issuance.

b
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’ means that any treatment provided downstrear of a baghouss cannot

be totally enclosed treatment. 7o f£ind otherwiss, however, would
require us to find that the baghouse is a process unit. I think
this would hopelessly confuse the definition of treatment units
and process units and complicate enforcemant by introducing how

8 unit is used into the definition.

Thereafore, 1 balieve that despite its possidle environmental
sdvantages, this unit should not be exempted from pefmitting as a
totally enclosed treatment unit. Based on your exténsive involve-
ment in the design and construction of this systex, I expect per-
mitting will not creats an unreasonadble barrier to the use of the
closed fixation technology on Maghouse dusts. BRxpedited permit
review would seer appropriate.

I also would note that trestment inm $0-day accumulation

units is currently exempt f£rom permitting., Managemsnt within 90
days could make this issue moot for the Alabama facility at this

time.



ATTACEMENT
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MEMORANDUM

SUBJECT: Total Enclosed Treatment and the Stesl Industry

PROM: Marcia E. Williams, Director
Office of 50lid Waste

201 James H. Bcarbrough
Chief, Residuals Management Branch
Region IV

I have reviewed your memorandum of Pebruary 4, 1987, regarding
our guidance to RMT, Inc., advising that its baghouse dust treat-
ment system do0es not mest the requirement of a totally enclosed
treatment system. It is unfortunats that Region IV apparently has
revieved a similar facility in Alabama and reached the opposite
cenclusion. Although I understand your reasoning in that decision,
1 cannot concur with it. I believe this interpretation would
wanecessarily broadsn the sxemption and create new problems in
the definition of what constitutes a treatment unit.

The concept of a totally enclosed treatment unit in 40 CPX
§260.10 was designed to prevent the need for s permit for treatment
that occurred in pipes sxiting a process unit. As a result, this
definition made clear that the treatment units must de connected
directly to an industrial production process. By not adhering
strictly te this principle, your interpretation would broaden
the universe of exempt units beyond vhat was intended for this
exemption. )

As you note in your memo, the baghouse is not part of the
production process. Therefore, as stated in my December 22, 1986,
letter to RMT, the dust fixation system cannot be considered
gdirectly connected to the process because the baghouse is open to
the environment. Although listed waste is not generated until the
amission control dust is collected in the baghouse hopper, this
ZJoes not change the fact that there is an opening between the
production unit and the fixation system. 1 recognize that this



Water Act and meets the other requirements specified in 40 CPR
260.10 for a wastewater treatment unit is eligible for the exemp-
tion. This-definition does not require a perait under the Clean
water Act, only that it be subject to regulation under Section 402
or 307(b) should a discharge occur. The sttached letter from

John Lehpan to Richard Boynton of PPA's Region I explains our -

interpretation in greater detail.

Finally, we do not agree with the third possible exemption,
which was suggested by the company. The exemption frox the
definition of so0lid waste for reclamation requires that the water
be returned to the manufacturing process. As explained {n the
attached memcrandum on totally enclosed treatment, the amission
control device is considered a treatment unit, not the manufac-
turing process. Therefore, the water is recycled back to another
treatment unit, not back to the process. As a result, this
recycle would not qualify as reclamation under the definition

of s0lid waste.

Any questions regarding these interpretations should be
referred to James Berlow, Chief Of the Treatment Technology
‘section, on FTS 382-7917. »

Attachments

.

NS
\
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MEMORANDUM

SUBJECT: Regulatory Status of Pilter Press
at Burham Corporation

PROM: Marcia williams, Director
"QOffice of Solid Waste

TO: Judy Kertcher, Acting Chief
Bolid Waste Branch
EPA Region V

I ax responding to your May S, 1987, memorandunm requesting a
determination of the regulatory status of a filter press proposed
as part of a corrective action at the Burnham Corporation. You
asked whether this unit could be excluded from permitting as (1) a
totally enclosed treatment unit, (2) a wastewater treatment unit,
or (3) as reclamation exempt ynder the definition of solid waste.

With respect to totally enclosed treatment, it is clear to
us that this exemption is not available because the treatment is
not connected to the process. EPA's position with respect to this
issue was clarified in our March 17, 1987, memorandum to James
Scarborough of Region IV which is attached. PFurther, it appears
in this case that, even if direct connection to the process were
sonehow achieved, the filter press, as diagrammed, could be open
to the environzent and could release hacardous constituents to
the environment. Therefore, we 0 not believe it could be con-
_sidered totally enclosed.

Your second approach appears to provide the proper basis for
exepption. OSW currently has no formal definition of wastewater.
Although Agency guidance suggested that wastewater should not
exceed mOTre than a "few”™ pesrcent constituents other than water,
this definition was never promulgated. Therefore, our current
interpretation is that any waste that is treated in a unit that
is subject to regulation undor Section 402 or 307(b) of the Clean

S
BE



Thus, in-terms of delisting criteria, the waste contained
in these locations is hazardous and should be treated as such.
If you have any questions concerning the review procens. please
contact me 8t (20U2) 382-47B3.

L.
Sincerely, -

Scott J Mald
Znvironmental Protection Specialist
Permits and State Programs Division

cc: Robert Aten, Keystone
Andrew Running, Esq. (Kirkland & Ellis)
D. Jansen, lllinois EPA
C. Liebman, Iliinois EPA
K. Pierard, Regqion V
M. Radell, Region V
K. Palmer, SAIC

3>



Table 1

Constituents ot Concern for Keystone Consolidatec Industries

Number of
Samples (of
total) that
excee? Delist~-
ing Standard

: tor the
Waste Location Constituents of concern Constituent
North Ditch Sulfides 9 0f Y
Mid Mill Ditch Lead il at S
Tetrachloroethylene ot 5
sulfides 4 ot §
Soutnh Diteh i,l=-Dichloroethane 2 ot &
{(north nalt) Sultides 4 ot &
South Ditch Sultides 4 of 4
(south half)
North Dredge ) Lead 3 ot 6
Scuiment otockpiici/ Benzo(a)anthracenc 1 of 6
Benzo(a)pyrene l of 6
South Dredge Sedi-
ment Stockpilel/ Benzo(a)anthracene l ot o
Suif ides 2 or ¢
Surtace Drainage wad 3 ot 6
Ditch Chromium 2 0f &
Selenium i ot ¢
24~Hour Retention Chromium 11 of 18
Reservoir lead 16 ot 18
Sulfides 8 of 18

1/ we usuall} reqQuire that the Oily Waste EP (OWEP) be used as
the leachate protocol for wastes that coatain greater than one

percent oil—and grease.
greater than one percent oil and grease.

Several of the sampled wastes contained
Because the OWEP

includes an organic digestion step, the leachate concentrations
are expected to be higher than EF leachate concentrations. Thus,
since even EP leachate concentrations are exceeding delisting
standards, we believe that the EP data may be used as a basis

tor petition denial.



The submitted data demonstrate that the waste may pose a
threat to human health and the environment according to delisting
protocol. The samples described in Table 1 werec taken over a
substantial geographic area and are presumed to be representative
or the waste., The test data from these samples do not support
Keystone's contention that the siudges are non-hazardous. We are
extremely concerned about the Retention Reservoir, the tinal
resting point df the waste. In tact, the average leachate con-
centration of lead in the reservoir samples demonstrated the
characteristic of EP toxicity for lead (i.e., the average of
9.67 ng/l exceeded the BP toxicity standard ot 5 mg/l for lead).
There has been no evidence presented to sugjest that other testing
to evaluate the hazardous waste characteristics of these impoundec
wastes had been performed by Keystone at any other time. 1In
addition, sulfide levels in the sludges tor sxx locations exceeded
our interim threshold tor sulfide or 500 ppm.2/ The submitted
gata have failed to demonstrate that the sludges at this facility
are not hazardous. In tact, every portion of the system failed

‘Our analysis or either suitides or lead. Four locations also
tailed our analysis for organices.

In addition, based on a preliminary review of the ground
water monitoring data, we determinod that the waste has atrectud
the aguiter. Specitically, we ar? concerned with potential
contamination of the aquiter vith halogenated organics anc lead.
Delisting protocol requires that facilities managing wastes

on=gsite have a ground vatar monitoring system in compliance with
40 CFR Part 264 or 265.3/ It is our policy to require at least
tour quarters of ground water monitoring data berore we will
consider a uilisting tor a waste manag:d in an on-sitc, waste

management unit.

'_/ Bee internal Agency memorandum dated July 12, 1985 entitled
®Interim Thresholds tor Toxic Gas Generation®™ (in EPA public

GOCRO! ’ . M —

3/ Additional wells would be needed for the Nerth Ditch, Mid Mill

Diteh, and the abandoned ditch (culvert). The petitioner
would be reguested to identity which halogenated orgyanics

were present ir the ground water and the origins ot these
constituents.
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Mr. Mark Grummer, Esq.
Environmental Enforcement Section
lLand and Natural Resources Division
U.S. Department of Justice
Washington, D.C. 20530

Subject: Keystone Consolidated Industries
Dear Mark..

We have tinished our review of the information submitted
by Keystone Consclidated Industries for its racility in Peoria.,

Illinois. Based on the evaluation of EP leachate and total
constituent data tor the wastewater treatment sludges (EPA

. Hazardous Waste No. F006) contained in the waste management

units at this facility, we have concluded that it is extremely
unlikely that this waste could be granted an exclusion from
regulation under 4U CFR Part 261.3 or the lists ot hazardous
wastes in Subpart D ot Part 261. Our evaluation indicates that
the waste has the potential to leach high levels of lead, chromium,
selenium, and several organic constituents into ground water.

Specifically, Reystone submitted EP leachate and total
constituent data for waste contained in eight locations at the
Peoria tacility. A list of waste locations and constituents of
concern are presented in Table 1.1/

l/ Our decision is based on an analysis using the vertical and
horizontal spread (VHS) model (see 50 Pederal Register 48886,
November 27, 1985). We use this model to predict constituent
concentrations in the ground water at a hypothetical compliance
peint located 500 feet downgradient from the site. The VES
nodel uses the waste volume and maximum leachate concentrations
as inputs to determine the amount ot dilution that may occur

. in an underlying aquifer. FPor Keystone, vwe assumed co-disposal
ot the wastes of the ditfferent areas and assumed a2 maximum waste
volume of at least 8,000 cubic yards. The results ot the model
(i.e., the calculated compliance-point concentrations) are
compared with the Agency's level of regulatory concern for
each constituent. —_—



We “o rot corsider the Grard Plame lTandfill retition
to he complete, and have serinus raservatinms about the
mannrer in_which {t warg comriled., - The retition ~oes not
contain anv of the {nformarion statod as neceegary in 40 (FR
Parte 260,20 ana 240,22, Tnstead, *he netition rontaing
m2nifecte whick daocument the hazards of the wagtee accented
v the landfil) (eome nf rhe listed hazardonus wastras cdemon-
strated the characteristic of FP Toxicity) and the resulrs
from cne comrosite &nil samnle,

We will recommend to the Assigtant Administraror rthat
vour netition he denied and that a tudhlic notice t~ that
atfact be ruhlished in the Pederal Reajister, in accorrenrce
vier ocur relicv. It is our nractice re allow retrtitioners to
withAraw thair netitions te avaid runlication of a reaarive
firding in the Federal Register, Tf vou prefer that a puhblic
retice not be nuklished, rlease subhmit a letter tn out onffice
withdrawing the retition and statinan that the waste will te
harled ae a hazar-ous waste as recuired under 40 CFR Parts
267 thronak 2A5 and 40 CFP Pare 270, Please inform us as to
vour decision within twn weekm of receint of today's cnrres-
randence, 1f the letter of withdrawal is net recejved hy
thar time, a denial rotice will »e nuhlinke? {n the Federal

Penister,

1f vou rave any cuestions reaqardinn our Aectision, pleace
cortact Mr. Myles Moree, of mv staff, at (202) 382-478E,

Sincerelv vours,

Pruce R. Wecddle
Nirector
Permits and State Proagrams Division

Arttachment

ce: Hewarad Finksel, ICP
Al mhu“' Pag. v
wWilliam Muno, Reg. V

WH-563/HFinke]l /SMaid/382-4783/1-30~87/S269/HF 08
revised 4-8-87, 4-10-87

P>
fea
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AR 24 197

Mr. William . Leond
President ’
Grand Blanc landfill, Inc.
2277 W. Grand Blanc Road
Grand Blanc, Michigan 48439

Dear. Mr. leoni:

The Pernmits and State Programs Division has completed
its review of your delisting petition ($#0631) for all 40 CPR
Part 261 listed and non-listed hatardous wastes disposed in
your landfill, located in Grand Blanc, Michigan. Based on our
evaluation of ground water monitoring data presented by the
State of Michigan, and the lack of representative data necessary
to characterize the wastes disposed in the landfill, we will
recommend to the Assistant Administrator for 6olid Waste and
Emnergency Response that your petition be denjed.

Our decision to deny the petition is based on thes fact
that significant ground water contamination has occurred at and
around the Grand Blanc Landfill (see Attachment l). Bariur,
cadiium, lead, bis{2-ethylhexyl) phthalate, di-n-octyl phthalate,
benzene, and chloroform have been detected in the ground water
at levels above their regulatory standards (these standards are
1.0 »g/1, 0.01 mg/1, 0.05 mg/1, 0.7 mg/l, 0.6 mg/1l, 0.0012 mg/1,
and 0.0005 mg/l, respectively) used by our office in petition
evaluations. The above constituents wers detected, in all cases
(except cadmium), in higher concentrations at the downgradient
monitoring wells than at the upgradient monitoring wells.

We use positive indications of ground water contamination

. as a basis to deny ar exclusion petition. We note that it is
the petiticner's burden to adequately demonstrate that the
petitioned waste is not the actual source of contanination.’
‘Based on the fact that the waste disposed at the Grand Blanc
Landfill contains the same constituents detected in the
surrounding ground waters (based on our review of the hazardous
vaste manifests submitted by the petiticner), we must conclude
that the waste disposed at the Grand Blanc site has contributed
to the overall degradation of the ground waters.
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disposed waste upon ground water, since such data represents
only a “snapshot® in time. Ground water data, therefore, is
useful for evaluation of past management practice but cannot
be used as a predictive tool such as the VHS model.

You requested a delisting decision for the nickel plating
rinse waters and electrocleaning/bright dip rinse waters prior
to their commingling with numerous non-listed waste streams in
the lagoon system. These two wastewaters are not eligible for
delisting., These wastewaters are not disposed wastes, but are
subseguently treated in the lagoons, where wastewater treatment
sludges accumulate. Because the accumulated sludges are listed
(FOO6) wastes, it is inappropriate to delist the wvastewaters
prior to treatment in the lagoons. We would like to note that
even if the nickel plating rinse wvaters were to be examined as
the waste of concern, using your maximum generation rate of
36,000 gallons per month and the average cacdmium concentration
in this wastewater (from the petition), the VHS model indicates
the compliance-point concentration for cadmium in the ground
water would be 0.016 ppm, which exceeds our regulatery standaréd -

cf 0.01 ppm.

Finally, meeting the BAT guidelines for rinsewaters under
the Clean wWater Act has no bearing on the regulation of sludges
generated from the treatment of these wastewaters under the
Resource Conservation and Reccvery Act (RCRA), as amended. The
sludges generated from these bright dip and plating rinsewaters
are regulated as EPA lHazardous Waste No. FO06 under RCRA.

We re-affirm our earlier decision to deny the petition for
the impounded F006 wastes at the Ilmore, Ohio facility. Ve
anticipate that a denial notice will be published in the Federal

Register in the near future. If you have any additional questions
or concerns, please direct them to Scott Maid at (202) 382-4783.

Sincerely yours,

L9/ Signea
Suzanne Rudzinski

Branch Chie?
Assistance Branch

cec: file
Al Debus, Reg. V
wWilliam Muno, Reg. V

RN



The rationale behind the combining of your impounded
wastes is that these wastes are the same (F006) waste that
have been subject to0 a cormon treatment regime, contain common
constituents, may possibly be dispcsed together, and in fact
have been impacting the underlying agquifer as a single unit. .
The consideration of the combined wastes in the VHS evaluation
would, therefore, be a reascnable worst case. le cannot
_ restrict the disposal of the waste after it has been delisted.

Our position has been that if management restrictions must be
placed on a petitioned waste to ensure the proper treatment of
the waste, then the waste should be considered hazardous.
Consequently, the analysis of a waste for delisting must
necessarily take into account all viable management practices,
including simultanecus disposal of the wvastes. Because of the
srmall amount cf FOO& sludges accumulating in these three lagoons
(less than 300 tons total), our model calculations used the
naximum dilution rate of 32-fold dilution in the aguifer. Ne
greater dilution would occur, therefore, if each lagoon was
considered separately. )

Our findings, as stated in the December S5, 1985 letter,
indicate that lead may leach from the waste and cause ground
water contamination. Although lead is not a listed constituent
of F006, the Hazardous and Solid Waste Amendments of 1984 (iISWA)
Tequire the Agency to consider additional factors (other than
those for which the waste was originally listed) to deterrine
the hazardous nature of a waste. The presence of leachatle lead
in the impounded waste has been determined to be a significant
problem, in spite of your contention that the lead may have
entered the waste stream from a non-listed source. Hore recent
evaluations of the data have indicated that beryllium, another
Appendix VIII constituent, is alsc capable of leaching from the
waste at levels which fail the VHS evaluation. The impounded
wastes are defined as FOO6 sludges because a portion of these
sludges were derived from the treatment, storage, and disposal
of a listed hazardous waste. See 40 CFR §261.3(a)(2)(fv),
which states that such a combination of solid wastes and listed
hazardous wastes is defined as hazardous.

You have mentioned previously that ground water monitoring
data for the Elmore facility shows that no hazardous constituents
are migrating from the surface impoundments, and that this site-
specific data should be used in the evaluation instead of the
compliance-point concentrations predicted by the VHS model.
Ground water data is used in the course of petition evaluation,
because it is an indicator of past managerent practices at a
site. Ground water data which indicates contamination from
on-site waste management may be used as 2 basis for petition
denial. Ground water monitoring data does not, however, offer
a means by which we can evaluate potential future impacts of a
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APR 1 3 1987

Fichard Davis

PCRA Coorcédinator
Brueh Vellman Inc.
Scutt Piver Roac
FTlmore, Ohin 43416

Dear Mr. Davis:

In vour letter of March 23, 1987, yau indicated your eoncerns
over our decision to deny the deligting retition (40573) that
BErush Wellman has had on file with the Agerey since Octobar 26,
1894, In our denisl letter of Decemher S, 1985, the lanoon
eludges (FPA Razardous Waste Kn. FOCC) secumulatine st your
Flmore, Ohio facility were deemecd te he hazerdous. Thie deter-
minatinn was hased largely or the evaluation of the waetes with
8 oround water mocdel (the verticsl and horizontsl sprea¢ [VHS]
modael ), which predicted that theee gludges, when laned disrosed,
would tend to leach lead into around water, producing contami{n-~
ation at levels ahove our levele of requletory concern. This
Jetter summarizes our resronses to your corcerns abhnout the cerjal
dericsion, s were addresrad in a meoeting with Ken Shuster, Myles
Morse, and Scott Maid, on Novemher 17, 19R6.

Your primarv contention was that each impoundment should
be analyzed sz s meparate entity, and should not be comt:inec witth
the other jmnoundmenta i{n the VHE analyses. Combination of
{mrounded rludaes to determine & maximum waste volume has heen
rerformed routinely {n delirting decisions: examples of previously
nut) ished decinione which have comhined voluwmes of {mnnunded
wastes for VHS analysie are given below. These liated factlities
have either mecen granted final exclurions or have heern proroscd
by the Agency to be granted ¢ina) exclusions for their wastes.

Petitioner Citstion » Ianoundments
Waterviiet Arsenal S} PR 1253 (1/10/86) 2 dryine bSecs
Bommer Industries S0 FP 48%3C (11/27/85%5) 2 ponds

General Flectric 50 FR 48949 (11/27/85) ¢ ponds
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application of the Agency's vertical and horizontal spread

(VES) model. Specifically, the VHS model analysis does not

take into account the potability of the aguifer beneath a
petitioner's facility, i.e., it is limited to waste-specific
rather than site-specific evaluations. We also will not limit
our analysis to K103/K104 waste constituents. Due to both the
HSWA requirements and the mixture rule (40 CFR 261.3 (a)(2)(iii))
the waste must be evaluated for all hazardous Appendix VIII
constituents likely to be present in the mixture, regardless

of their origin. 1In addition, EPA has made a policy decision
not to grant exclusions which are based on the future management
conditions of a waste. Again, this is due to the fact that
delisting decisions are based on the characterization of the
waste rather than on management conditions.

E.I. du Pont requested confirmation that if it can be
demonstrated that the Kl103/K104 wastes do not contribute to
lagoon sludge generation, EPA will not consider the lagoon
sludge to be hazardous. Theoretically, we believe that this
may be possible and the suggested,filtration and waste mixing
experiments may show that the wastes, as currently generated,
do not -add to the lagoon sludge. Practically. however, we do
not believe that this demonstration is possible. For example,
you would need to demonstrate that the wastes have historically
never contributed to the sludge. Because you have implemented
a number of procesg and treatment changes over the past five
years, we are skeptical that such a demonstration can be made.

If the impoundment continues to receive hazardous waste four
years after the date of promulgation of the petition denial,
HSWA §3005(3)(6) requires that the impoundment be retrofitted to
meet minimum technology requirements. Accordingly, the deadline
for installing a double liner and leachate collection system is
November 18, 1990, if the unit continues to receive hazardous
waste after that date.

We realize that several key guestions regarding applicable
requirements for continued management after the effective date
have not been answered. The Agency's policy is presently
being prepared and will be forwarded to you in the near future.
If you have any guestions regarding either the issues addressed
above or our progress on resolving any outstanding issues, please
call Mr. Steven Hirsch of our Office of General Counsel at (202)

382-7706. .

— : Sincerely,

'L e wbw“,w

Marc¢ia E. Williams

Director
Office of Solid waste
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APR _2 }987 OFFICE OF
A ' SOLID WASTE AND EMERGENCY RESPONSE
Ms. Julia L. Phillips
Counsel, Environmental Division
E.I. du Pont de Nemours & Company
Wilmington, DE 19898

Dear Ms. Phillips:

. The Agency is still in the process of reviewing E.I. du Pont's
request for reconsideration of our denial decision regarding the
K103/K104 waste streams. 1 apologize for the delay in responding;
however as explained in your meeting with my staff on
February 19, 1987, several questions involve resolution of
cross-cutting policy issues at the Agency. Therefore, this is
only a partial response. The remaining issues, such as the .
impact on future management and closure requirements, of the date
of your initial delisting and the effect of terminating input of
listed wastes into the impoundment prior to the effective date of
the denial on future management and closure requirements, will be
resolved as soon as practicable and add:eased in & separate

response.

While the K103/K104 waste streams may meet the best available
technology (BAT) effluent limitations established under the Clean
wWater Act, it is not within our regulatory purview or policy
directives to consider this compliance as a basis for delisting
decisions. The statutory authorities and objectives of the Clean
Water Act and the Resource Conservation and Recovery Act are
different and were not designed as integrated directives from
Congress. Hence, the levels of concern developed under BAT and
the VHS model have been derivod diffetlntly with different
assumptions and goals.

In your letter you also point out that your treatment
methods for the K103/K104 wastes are included in the BDAT
treatment technologies identified in the November 7, 1986 land
disposal ban rule. Again, this is not considered in the delisting
process. BDAT treatment will assure that the waste can be land
disposed, but not unecessarily delisted from the hazardous waste

management system.

You raquested that EPA reconsider its denial duczsion if
E.1. &1 Pont could demonstrate that (a) the lagoon does not have
the potential to leach K103/K104 constituents into potable water,
and (b) the waste streamg will never be transported to another
location for disposal where a usable aguifer might be affected.
Our current policy is not to consider site-specific factors
(such as local hydrogeclogy and aquifer potability) in the
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We conclude that the aeration basins and the materials con-

" tained therein present significant hazards to both human health

and the environment. The basins shculd be considered hazardous

and subject to regulation under 40 CFR Parts 262 through 265 and
the permitting standards of 40 CFR Part 270. Accordingly, we will
recommend to the Office Director and Assistant Administrator that a
notice proposing to deny the petition be published in the Federal
Register. Our policy is to give petitioners the option of with-
drawing their petitions instead of publishing a negative finding

in the Federal Register. If you prefer this option, you must send
us a letter withdrawing your petition and indicating that the
aeration basins are considered hazardous and will be managed as such.
If you send such a letter, it should be forwarded to this office
within 2 weeks of the date of receipt of today's correspondence.

If you choose not te withdraw your petition, a proposed denial
decisipn will be published in the Pederal Register. If you have
any guestions regarding any of the above, please contact Myles
Morse of my staff at (202) 382-4788.

Sincerely,

Susan Brom me :

Susan Bromm
Acting Director, Permits
and State Programs Division

cc: J. Utz, SAIC
F. Kozak, Region II
S. Siegel, Region 11

o
.
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Specifically, bromomethane, trichloroethylene, and 1,1,2,2-
tetrachloroethane levels in the sludge: benzene, fluocrene, phen-
anthrene, and tetrachloroethylene levels in the wastewater; and
bromomethane, trichloroethylene, and 1,1,2,2«=tetrachloroethane
levels in the soils generate compliance point concentrations that
exceed health-based standards (i.e., fail the OLM/VHS model
analysis). A summary of our analysis is presented in the following
table. This table presents the maximum allowable level (MAL) for
each constituent of concern, as determined by the VHS model, that
would be allowed in the sludge, wastewater, or soil. The number of

samples that exceed this level and the number of samples analyzed
are alsc presented.

No. of Samples No. of Samples -
MAL (ppm) that Exceed MAL Analyzed

Sludge:
Bromomethane 0.69 1 8
Trichloroethylene 0.59%9 1 8
ethane
wWastewater:
Benzene 0.0076 6 24
Fluorene 0.013 2 14
Phenanthrene 0.013 2 14
Tetrachloroethylene 0.004 1 7
Soil:
Bromomethane 0.69 3 . 10
Trichloroethylene '0.59 3 10
1,1,2,2-Tetrachloro- 0.15 - 1 10
ethane

As a matter of policy, the Agency does not eonsidor‘tite-specific

factors (such as ground water salinity and hydrogeologic site
characteristics) vhen determining whether or not a petitioned

waste is hazardous. Instead, because waste, once delisted, can be
moved to any Qther site and be disposed, the Agency uses a model
(OLM/VHS) with general applicability to evaluats the potential
hazard. The model results combined with the existing ground water
contamination discussed above are the basis for the Agency's intent

to deny your petition.
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well 15B, UCCI hag claimed that the contamination of ground water
in its vicinity is a result of a leak from an underground concrete
transfer pipe for influent to the wastewater treatment system. We
believe, however, that the tracer test conducted to investigate
this claim is inconclusive. The tracer test did not demonstrate
that the leaking fluid would reach well 15B under normal conditions
(i.e., in the abgence of the test's rigorous pumping conditions).
Therefore, we cannot conclude that the leaking fluid has reached
well 15B and is solely responsible for the ground water contamina-

tion.

We beljeve that all units of the wastewater treatment facility
and management area, including the aeration basins, have contributed
to the ground water contamination since a ground water mound unie
formly surrounds the complex. We cannot conclude, however, that
the area's ground water contamination is solely a direct result of
seepage from the aeration basins since constituents similar ¢o those
found in the basins are also contained in wastes found in other
units of the wastewater treatment facility and waste management area.
Even though underlying ground water is not potable, we consider the
existence of ground water contamination to be sufficient groundc for

petition denial.

In support of delisting decisions, the Agency uses a ground
water transport model, the vertical and horizontal spread (VHS)
model, that was developed to predict the environmental impact of
toxicants leaching from waatea.l The Agency alsc has developed
an organic leachate model (OLM) to predict the mobility of organic
toxicants from land-disposed wastes. The OLM calculates organic
leachate concentrations which may then be used as inputs to the VHS
model. (See SO FR 48944, November 13, 1985: S1 FR 27061, July 29,
1986; and 51 FR 47084, November 13, 1986.) The OLM and VHS models
were used to evaluate the sludge and wastewater contained in the
aeration basins, as well as the soils below the basins. This
analysis predicted that levels of certain constituents at a hypo-~
thetical drinking water well will exceed regulatory standards.

1/ As a result of the Hazardous and 50lid Waste Amendments of 1984,
the Agency is now regquired to consider all toxicants and factors
that may cause the waste to be hazardous. In addition to these
changes, the Agency has developed new tocls to evaluate petitions.
The VHS model (see 50 FR 4B886-48967, November 27, 1985) is one
of those tools used by "the Agency in making delisting decisions
regarding leachable toxicants contained in a land-disposed
waste. The VHS model establishes a sliding regulatory scale
that is based on the volume of waste generated and extract
data. The model predicts the concentration of each toxicant at
a hypothetical compliance point located 500 feet from the disposal
site. The Agency considers the hazards presented by the waste by
comparing the compliance point concentrations of the toxicants
predicted by the VHS nodel with a regulatory standard for each

‘toxicant.

T8
/3
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Q&g UNITED STATES ENVIRONMENTAL PROTEC
WASHINGTON, D.C. 20440
«-p‘!
MAR | § 1887

OFFICE OF
SOLID WASTE AND EMERQENC Y AESPONSE

Mr. Omar Muniz Diaz, P.E. : _
Manager - Safety, Health and Environmental Affairs
Union Carbide Caribe, Inc.

Pirm Delivery o

Ponce, PR 00731

Reference: Delisting Petition for Union Carbide Caribe, Inc.
(#0658B)

Dear Mr. Diaz:

The Permits and State Programs Division has completed its
review of Union Carbide Caribe Inc.'s (UCCI) petition requesting -
the exclusion of its seration basins, which are located at UCCI's
Penuelas, Puerto Rico wastewater treatment facility and are
presently classified by application of the derjved-£from and
mixture rules as EPA Hazardous Waste Number K022 (distillation
bottom tars from the production of phenol/acetone from cumene).
Based on existing ground water contamination and results from
our evaluation of aeration basin sludge, wastewater, and soil
composition data, we will recormmend to the Assistant Administrator
for Solid Waste and Emergency Response that your petition be denied.

We believe that UCCI's aeration basins are at least partially
responsible for contamination of the ground water underlying the
wastewvater treatment facility based on the detection of organic
and inorganic contaminants in nearby monitoring wells and on the
existence of a ground water mound beneath the basins. Monitoring
well data submitted in support of your petition for monitoring
wells 13B and 14B, vhich are immediately downgradient from the
.asration basins, exhibit silver, mercury, and lead levels above
their respective 4rinking water standards. Constituents found in
these wells ware also found in the wastewater and gludge of the
aeration basins and in the soils below the basins. These reported
concentrations of heavy metals are above background levels and
are most likely indicators of the downgradient ground water
transport of these contaminants from the aeration basins. Other
‘contaminants {(e.g., benzene, toluene, naphthalene, dimethyl
phenol, fluoranthene, anthracene, chrysens, didbutyl phthalate,
barium, cadmium, chromium, and selenium) were also reported as
detected in nearby monitoring wells. With respect to monitoring
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Acpealing a Petition Denial

A generator submitted a petition under §260.22 to amend Part 261 to
exclude a hazardous waste produced at a particular facility, but
the Agency's final decision was to deny the petition. What options
does the generator have for appealing the Agency's decision to deny
the petition?

A generator who has had his petition denied by the Agency may
appeal to the U.S. Court of Appeals for the District of Columbia
Circuit, pursuant to §7006(a)(l) of RCRA.

. The generator may also wish to petition the Agency for
reconsideration of the decision. Denial of a delisting petition
is a final Agency action, however, and a petition for
reconsideration does not extend the time to file suit in court.

Source:  Steven Hirsch (202) 382-7706
Research: Joe Nixon (202) 382-3112

\(W



. This summary represents the body of information presently
available concerning Nameplate. Some additional technical
information on Nameplate's drainage field can be odbtained
from the Regional docket at the U.S. EPA Region VII Library,

726 Minnesota Avenue, Kansas City, Kansas, 66101, As more
information becomes available to the Agency, this information
If you have any questions

will be made availadle to the public.
Please do not hesitate to contact the Agency or EPA Region VII.

Sincerely yours,

Suzanne Rudzinski
Branch Chief
Assistance Branch



vaste management unit. The Part A permit application was sub-
ritted {in Pebruary 1981, but the lagoon did not receive interir
status frow the State, and has, therefcre, been operating as a
non-permitted hazardous waste treatment unit., 1In 1982, after a
State inspection noted several deficiencies, the State of Iowa
determined that the lagoon was leaking, based on high fluoride
levels in ground water at the Nameplats site.

Nameplate petitioned the Agency in December 1984 for an
exclusion {"delisting®™) to sxempt its lagoon frox compliance
with the federal hazardous wvaste program. Samples of lagoon
sludges taken by EPA Region VII personnel in July 1985 indicated
the presence of trichloroethylene (TCE) in Nameplate's sludge
at concentrations of up to 95 parts per million (ppm). TCE
was also detected, as well as barium, lead, chramium and nickel,
at elevated levels in the ground water, although the data was
insufficient to make any statistically valid determinastion
about the ground water contamination at Nameplate's facility.
Nameplate did not indicate in its petition that TCL was used
in its process. In addition, the Acency has knowledge that -
highly corrosive wastes (pH ¢ 2) were allowed ¢n» enter the
lagoon from 1982 through 1983, which created conditions amenable
to increased leaching of metals from the waste into the ground

vater.

Based on the Agency's findings, Narmeplate's petition for
its lagoon was proposed to be denied by the Agency (S1 PR 26417,
July 23, 1986) due to the unaccounted presence of TCE in the
lagoon, the preliminary indications of ground water contamination,
and the documented past management history of the lagoon. The
etching processes at NHameplate have stopped, and the lagoon is
no longer accepting hacardous waste.

- In responss t0 a request by Kamesrlate, Agency Headquarters
personnel visited the Nameplate site in August 1986 in order to
take 45 additional lagoon sludge samples and two ground vater
samples for anzlysis. Nameplate had retreated the lagoon sludge
by mizxing (which aerated the waste) prior to the Agency's visit
in order to reduce possidble levels of volatile organic constituente
such as TCE. 7CE levels in the sludge were found to be lower
than the levels previocusly docuxented by Region VIi. TCE
contamination in ths ground water, however, was shown to be at
levels higher than previously reported. The Agency has prepared
a botice of Availadbility which will provide an opportunity for
interested parties to reviev and comment upon the analytical
laboratory report on the Eameplata site. Publication of thisg
notice in the Federal Register is ezpected to occur Auring the
week of Pebruary 553
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Harvey E. Henjum

President

IFS Investors Services, Inc.
7800 Metro Parkway

Suite 100 '
Minneapolis, Minnesota 55420

Dear Mr. Henjums

This letter is in response to your October 20, 1986 letter
to Ms. Marcia Williams, in which you requested information abdbout
discharges generated by the U.S. Nameplate Corpany (Nameplate)
and the possibility of ground water contamination at its faciliey
in Mt. Vernon, lowa. 1 am sorry that our response has been so©
long in coming, tut the Agency has only recently deen adle to
address the issues of concern to you.

We are avare of two types of waste management units at the
Nameplate site: a drainage field and a waste lagoon. Prior to
1979, Nameplate's liquid wvastes were treated in septic tanks and
discharged to an on-site drainage field which flowed intc a nearby
creek. These acidic wvastes were gsnherated from Nameplate's metal
etching operations, and wastes such as these typiceally contain
high concentrations of l.V.tll metals.

As a result of the &ischarge from the dralnaqc field,
Nameplate was proposed in October 1984 to be included in the
Nationel Priorities List (RPL) for future clean-up under the
provisions of the Coemprehensive Environmental Response, Compen-
sation, and Liability Act (CERCIA, or "Superfund®), based on the
potential for copper, £inc, and fluoride to reach ground water.
This site remains in proposed status until the Agency implements
its final'policy for listing sites on the NPL that are still
regulated under the authority of the Resource Conservation and

Recovery Act (RCRA).

After a number of citiszen complaints to the States of Iowva
about the Adrainage field, Nameplate constructed a waste lagoon
to treat the wastes. The State subsequently determined that the
lagoon was treating hasardous wastes and requested Narsplate to
file a Part A permit applicatiom for the lasgoom as a hazardous

1 o ’:— .
[ .8, PO . 1983-447-031



Your letter of September 9 stated your belief{ that the
integzal design test is arbitrary and cap:ricious. You believe
that test regulates as incinerators waste neat recovery combustion
systaems that recovaer enerdy as efficiently as integrally designed
boilers, which are exempt Irom regulation. EPA nas considered
the criticism of relying on physical criteria wo differentiate
between jincineratols and boilers (62e the preamble to the January 4,
1985, final rule on the definition of solid waste (50 FR 626)).
Given, however, that significant regulatory conseguences result
fram the distincrion, EPA believes it is important that the test
for the distinction be unambiguous and easy to apply. The physical

test of integral deeign meets that need.

The Region has interpreted your petition in a manner cone-
sistent with previous decisions denying variances to units with
waste heat recovery boilers. We are sending the appropriate
officials in Region IV a copy of this letter for inclusion in

their decision record.

Sincerely,

Ve s

Marcia E. Williams

Director
Office ©of S50lid wWaste

cc: James Scarbrough, EPA Region IV
bBeverly Spagg, EPA Region IV

bce: Bob Holloway

Marc Turgeon
Art Glazer, Permits Branch (WH-563)

Sonya Stelmack
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Mr. W. Prank Owen
Amarican Environmental
Pellution Control, Inc.
Post 0Office Box 98
Dadeville, Alabama 36853

Dear Mr. Owen:

This is in response to your letter of Septembder 9, 1986,
regarding a petition for a boiler variance under 40 CPR 260.32,
now pending before the Region IV EPA Administrator. We are sorry
not to have been able to respond earlier. I understand, however,
that you. with Drs. Moeller and Whittle of the University of
Alabama, wars able to meet with my staff on October 20, 1986, o
clarify your letter and to provide additional information.

Our understanding is that the installation will use a waste
heat recovery boiler to produce steam £or use in drum Ccleaning.
The unit will maintain a thermal energy recovery efficiency of
at least 60 percent, and at least 75 percent of the steam will
actually be used for drum cleaning or for other purposes and will
not be vented.

At your meeting with my staff on October 20, 1986, you
provided further information in support of argumsnts that the
design of the facility wvas innovative and should be considered
0 be of integral design. We have since resceived a copy of your
submission of October 27, 1986, to Ms. Beverly Spagg of EPA
Region IV.

: Our conclosion after considering the information before us
is that the American Environmental Pollution Control combustor
design as installed for Buckner Barrel and Drum does not meet the
definition of boiler because it is not of integral design. We
consider it to.bs a two-stage combustion system with a waste heat
recovery boiler connected by insulated ducting. We do not believe
that the special nature of the insulation is sufficiently unique
to consi der the boiler and combustion chamber to be of integral

design.
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Variance from a Treatment Standard

Can a facility obtain a variance from the treatment standard

[51 FR 40642, §268.41 and §268.42) for a particular waste stream
~hich cannot be treated to the level (or by a methiod) specified by
the trzatment standard? '

Wastes may be subject td a treatability variance in cases where
the treatment standard for a particular waste cannot be me:
vecause the waste does not fit into cne of the BDAT treatavilicty
groups [51 FR 40605] used to set the trgatment standard.
facilities interestad in obtaining a treatment variance must
submit a petition in aceonrdance with procedures set forth in

40 CR 260.20 [51 FR 40642, §268.44 as amended).



I &leo believe thet formaldehyde is & potential hazard

and should .be evaluated in the sediments based on the fact

that formaldehyde was known to be {influent to the waste streanm.
(In the Agency's evaluation process, the delisting office uses

a regulatory standard of 7 x 10~5 mg/l for formaldehyds, which
is classified as a Class A carcinogen.) - The Agency, however,
does not have an approved test method for formaldehyde in
solids, and alternate test methods (e.g9., {norganic colorimetric
tests) do not offer a detection limit as low as the caslculated
wvorst~case level (0.057 ppm) presented by Keystone. A GC/Ns
_scan may be possible {f the end of the analytic spectrus is
lowvered to belov 30 to accommodate the low molecular weight of
formaldehyder the analysis would &lso involve the uce cf a
formaldehyde standard in order to identify the compound by its
retention time, and a strict quality control/quality assurance
program. Evern if such an analysis were performed succescfully,
however, thare is little indication that a detection limit lower
than 1 ppm could be achieved. The Agency labs ars working on a
high resolution method for formaldehyde, but it is not expected
t0 be availadble until mid-1987 at the earliest. Until the Agency
has an acceptable test method for formaldehyde, I do not believe
that analysis of the sediments would be worthwhile in Keystone's
case. It zay be necessary, however, to require Keystone to test
its ground water for formaldehyde (analysis ©of water is msuch
easier than analysis of solids) in order to show that none of
the formaldehyde has sntered the agquifer.

The other constituents (e.g., pesticides, plastics, etc.)
not found on Keystone's list are not reasonably expected to be
present in the sediments since they are not used (and have not
been used, according to Keystone) in the production of fabricated
steel wire products. Testing for these constituents is, there-

fore, not necessary.

Sampling for the purposes of submitting a delisting
petition should degin as eocon as possible. If you have ques~- -
tions conceraning the chemical analysis of wastes, please cone
tact Mr. lan Phillips (of ERCO., an Agency contractor) at (617)
6€61-3121. If you have any questions concerning the petition
revievw process, please contact me at (202) 382-4783.

Sincersly,

Seott J. Mid. B.P. i - .
Environmental Protection Speclalist
Permits and State Programs Division
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Mark E. CGrummer, Esqg.

Environmental Enforcement Bection
Land and Natural Resources Division
U.8. Department of Justice

. Wwashington, D.C. 20530

Re1 United Etates v. Keystone Con-oliditod Industries

Dear Mr. Grummer:

1 have reviewed the description of the sampling plan
subnitted Ly Keystone Consclidated Industries for the impounded
hazardous sediments at its Bartonville facility. The outline .
©f the proposed plan seems to be consistent with the nethodology
discussed in our earlier conference call with Keystone's :
representatives. I would like, however, to make sone BOdife-
ications to the list of organic compounds compiled by Keystone.

The list of Appendix VIII compounds presented by Keystone
is not complete. After consultation with two chemists, I have
deternined that testing for acid-extractable (i.e., phenolic
compounds ) organics should be performed. Phencls are often used
in degreasing operations; and could have bsen used by Keystone
in that context. In addition, if oils are present in sludges,
the oily sludges will likely contain phenclic compounds as
degradation products. Keystone has proposed testing for other
compounds (e.g., polynuclear aromatic hydrocarbons or PAls)
that are often associated with the presencs of petroleun hydro-
carbons, which suggests that Keystone is awars ©f the presence
of some 0il or greasse in the sediments. The phenolic compounds
can be evaluated either in separate or combined fractions with
the other compounds on Keystone's list for minimal additional
cost ;.stinated at approximately $200/sample, about $14,000
total).

Keystone should evaluate its sludge for total oil and
grease content prior to any other analysis. If the amount of
ol and greass is found to exceed one percent, then the waste
should be subjected to the Oily Waste Extraction Procedure

" (OWEP), which involves a dual solvent extraction, instead of
the conventional EP test, which uses a dilute acetic acid
solution.

EPA Fem 1320-) (12.70)

‘jP



of no greater than 10,000 £ft2 each, selecting sa-pling points
at random, and collecting complete-depth corxe samples has

been in active use for several years. The Agency's guidance
document, ®"Petitions to Delist Hazardous Wastes,®™ was published
in April 1985, and also describes this same method for sampling
80lid wastes. The requizrement of four samples does not subject
Kelley Industries to a sampling program any more rigorous than
that routinely performed by any other facility.

In response to your point that Kellex's treatment system
was designed to create a homogeneous waste, I wish to point
out that the delisting evaluation must include an appraisal
of the uniformity or variability manifested by the waste.
Process variability has been found {n the past to be guite
substantial et a numbexr of different facilities, as seen in
test data (on file at the Agency) submitted in support of
other delisting petitions. Homogeneity of a waste cannot
be assumed but must be proven in a deligting pecition.

You have established the presence of substantial
quantities of natural vegetation in the impoundments, and
have cited this vegetation as the cause of the slevated TOC
levels exhibited by the subsoils. I agree that this occur-
rence is very likely in Keller's i{mpoundment, and also believe
that the TOC results may not accurately depict potential con-
centrations of toxic organic compounds. I do not believe that
use of the T0C test as a screening procedure for the presence
of toxic orxganic compounds in Keller's impoundment subsoils is
effective, and do not believe that TOC levels should serve in
any way as a basis for limiting sample size. My office will
adheze to its previously published guidance, namely the
zequirement for a minimum of four representative samples.

The Agency affirms the previous information geqQuest that
wvas forwarded to Keller Industries by TRI., In order to ensure
the timely zyeviev of the petition, the information should be
forvaxded to this office as soon as possible. If you have
additional questions concerning tho reviev. procola. please
contact me at (202) 382-4783. _

Since:cly.

Scott J. Maid

Environmental Protection Specizlist
Permits and State Programs Division

cc: A. mcLaughlin, TRI
Joel Kaxmazyn, Region IIX

7
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Jack H., Luckherdt

Managerxr, Corporate Safety and
Bealth/Environmental Affairs

Keller Incdustries

18000 State Road 9

Miami, Florida 33162

Re: Delisting Petition $#650
Dear Mx. Luckhazdt:

1 arp zesponding to a letter dated September 30, 1986,
in which you outline several reasons why Keller Industries
should not have to submit additional test yesults (besides
the single organic analysis already performed) for the
impoundment subsocils at Keller's M{lfoxd, Virginia facility.
I believe that the {nformation requested in the letter sent
to you by Technical Resources, lnc. {(TR1), dated September 9,
1986, is necessary for the furtherx review of the petition,
and so the remaining three quadrants of the impoundment sub-
scils must also be evaluated for corxganics.

The first point you raise, that no oxganics would be
expected in the othexr three quadrants if none were detected
in the fizst guadrant sample, iz fallacious. Such a procedure
may not allow the evaluation of the waste in terms of prior
management, accidental spills, or "hot spots,” and certainly
does not allow for evaluation of laboratory error. The Agency's
experience is that predictions of waste consistency cannot be
made on the basis of » single composite sample. Such a value
is not statistically defensible and will not allow a valid
estimate to be made O0f the variability of the waste. The
fedexal regulations alsc require a minimum of four samples to
be evalusted in & delisting petition (see 40 CFR $260.22(h}).
The fact that the impoundment is no longer active does not
excuse Keller fzom meeting the same delisting standards that
2ll wasts managers must meet in order to receive exclusions
for thely wastes.

The Agency has provided guidance on numerous occasions
to petitioners to indicate  how many sanples must be evaluated
in a petition. The Agency's method of dividipg impoundments

\ .3, G0 . 1983-487-03]
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Mike Bverhart :
Boeing Military Airolane Company
P.0. ®ox %7730

wichita, Ransas €7277-7730

Dear Mr., Everhart:

T™is letter is in response to several recent teslevhone
conversations I have had with you and with Janis Butler of
Butler & Associates concerning the wvaste samdling necessary
to be performed in order to complete your delisting petition
“(#200). mg, Butler and I have discussed at lenath the
sanpling nlan for the landfill. The wvaste is landfilled in -
trenches at the site. The trenches, as near as they can be
determinec, would be dtvided inte auadrats of roughly ecual
size, aporoximately 10,000 £t2 each, and $ to 8 randomly chosen,
full-denth corings would be taken from each cuadrat. These
corings would then be composited to produce a samnle from each
guadrat for analysis. This particular samnling plan would engurse
that composite samples would he very representative of the nrocess
onerations utilized by Boeina over the vast 25 vears, while at
the savwe time ninimizing the actual costs of analysis.

_ In order to move shead with the delisting of the larAfill,

{t {s necessary for the landfi{ll to be samnled as comprehensively
as vossibla, so that a full accountinn may be made of the spectrun
of wagtes which may be present {in the landfill. Such a samplina
af fort must be completed as soon as possible: the Agency has a
November 8, 1986 deadline for finzlizina all delistinc decisions
for facilities holding temporary exclusions., 1If final decisions
on these petitions are not rendered by that date, these exclusions
become void. In order for our office to have sufficient time

to process the dats from all the affected facilities, wa have
requested petitioners to forward their additional information

by January 31, 1986,

I¢ yéu have. any questions, please contact me at your
sarliest convenience at (202) 382-47R3.

Sincerely,

Seott J. Maidq
Znvironmental Protection Specialist
Office of Solid wagte (WH=SE2R)



water transport. If we deterxine that dioxin containing wastes
should be evaluated using the OLM (see 5] rik 41032-41100, Nov. 13,
l9de) and the VHS model (see 50 FR 4d8E7, appendix., Nov. 27, l3ed)
then a regulatory standard of 0.2 ppg and & solubility of (.2 ppb
- would be used in conjuction with the vclume Of treatmant residue
to detercine an acceptable diozxin level in the incineration
residue. If the CAD finds that 5& exposure routes are Rore
relevart for diozin wastes thgn'these scenarios t=h+e may result
in a less coOnservative level Of concern.

Je have attached a list ©f maximum acceptable levels of some
Acpaendix VIII constituents Lased on the health based standar-is
and the minimun attenuation allowed through the CLM and VIS
nodels currently used by the Variance Jection. It shoull te
noted that the attached levels only apply to a landfill waste
Tranagement scenario (i.e.. exposure to contarinated groundwater
frorm landfilling of the treatment resicdue). It should alsc be
noted that although the standards Zor scae 0f these coastituents
are gxtremely low, we would not regquire detection limits below
those noraally achievable using the recommnended extraction and
analytical procedures from Test ‘iethods for btvaluating Solid
waste (Sw=£46). (we can make the detection limits from Sw=-B46 -
availatle to you if you ¢c not have them.) Where hazardous
ccnstituents in a wasts are not detected using appropriate
anslyticel methods, we will, as a matter of policy. aot use
those constituents as & basis to regulate the waste ag hazardous.

We will make esvery attempt to Deet your April deadline
for tnis new getition. ‘towever, it should !¢ noted that if &
corplete netition with all necessary descri tions an¢ test cata
is not received Lelore the end of Teccuber. then achieviny ycur
April 1, 1987 deadline becores lass likely. Zven if all necessar;
Jdata is Teceiveld by Januery I 19s7, we wculd need to propose a
decision in the FE Ly January 30, 1987. A thirty day ccrment
period orings us to the first week of riarch, leaving us iess
than a month to address public comments and Jinaiice tne decisicn
in tlie FR. This process usually takes o months “rom the date e
receive a ccrzlete petition. We will attempt to accelerate the
Process a4s much ap possible. 1t should be noted that petitious
are handled ag they are sudbmitted (i.e. on a £irst core, first
served basgis). We &re currently acting on about 150 active
petitions, therefore an accelerated schedule ©n & rew petition
could have an adverse effect on the schedules ©f several otlier

retitioners in your Region.

If you have any additional questions concerning the originel
. Denney Farm decision or about information requirenments for the
new petition., please call tyles Morse of ny staff at FIS 3zl-«Tct.

Attachment



