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Attached are copies of memoranda dated December 2 and ~ 
October 27, 1982, setting forth procedures for clearance of~ 
significant pleadings in defensive cases. These procedures~ 
ensure that the Deputy General Counsel and I have an ~ 
opportunity to review all such pleadings before they are 
filed. 

The Off ice of Legal and Enforc~ment Counsel must speak 
with one legal voice. Accordingly, I have decided to extend 
similar review procedures to significant enforcement pleadings. 
A revised concurrence request form is attached which will be 
used for all pleadings, whether filed in def~nsive or 
enforcement cases. .Please follow the procedures outlined 
below. 

1. Michael Brown's October 27 memorandum describes 
defensive pleadings which require review. The same pleadings 
require review in enforcement cases. 

2. The time deadlines in paragraph 2, and the procedures 
in paragraph 3, of the October 27 memorandum apply to 
enforcement pleadings. However, a copy of the draft pleading 
and the concurrence request form should be forwarded to the 
Senior Litigator through the appropriate Associate Enforcement 
Counsel rather~than through the Assoc·iate General Counsel. 
The Senior Litigator will submit the pleadings to me through 
the Enforcement Counsel. 
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3. As with defensive pleadings, these procedures apply 
to significant enforcement pleadings draf t~d in regional 
off ices as well as in headquarters. The December 2 memorandum 
applies, except that Regional Counsels will deal wit~ the 
appropriate Associate Enforcament Counsel rather than the 
Associate General Counsel. Complaints need not be cleared 
under this system, because they are already subject to revie~ 
as part of the referral process. 

At tach::nen ts· 
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UNITED STATES ENVIRONMENT AL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

SEP 2 7 1989 

MEMORANDUM 

OFFiCE OF 
ENFORCE'AE~T ANO 

COMPLIANCE MONITORING 

SUBJECT: Issuance of Guidance Interpreting "Single Operational 
Upset" 

FROM: Robert G. Heiss ~~ ~ 
Associate Enforcement Counsel 

for water 

Keith A. Onsdorff ~(/CC cliz~« 
Associate Enforcement Counsel"'° 

for criminal 

James R. E~der ~ 
Director · 
Off ice of er Enforcement 

and Perm ts 

TO: Addressees 

Attached is the final guidance document presentinq the 
Agency• s interpretation of the "Single Operational Upset" (SOU) 
provisions that were added to the Clean Water Act by congress via 
the Water Quality Act of 1987, now codified as CWA §§ 309(c) (5), 
(d), and (g) (3), 33 u.s.c. §i 1319 (c) (5), (d), and (g) (3). It is 
the purpose of this Guidance to provide EPA enforcement personnel 
with an Agency interpretation of the SOU provisions for use in 
determining under what circumstances sou will apply to reduce the 
statutory liability of a CWA violator. 

Thia Guidance document was distributed in draft for comment 
on April 21, 1989. Comments were received from nine EPA Reqional 
officea, the National Enforcement Investigations center, the Office 
of Criminal Enforcement Counsel, the Off ice of General Counsel, and 
the Department of Justice, Land and Natural Resources Division. 
The comments were generally very favorable and the Guidance has 
been revised pursuant to those comments. In particular, there was 
nearly unanimous agreement with the approach to the interpretation 

· "Of sou set forth in the Guidance. Agreement was unanimous that sou 
may Jl.2.t be limited to violations of technology-based effluent 
limitations. 

·--· 
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Th• Guidance set out in the attached document represents !II' 
Aqency•s authoritative interpretation of the Sinqle Operationa_ 
Upset provisions contained in the Water Quality Act of 1987. It 
is intended primarily for the use of qovernment personnel. It is 
not intended, and cannot be relied upon, to create any rights, 
substa.ntive or procedural, enforceable by any party in litigation 
with the United States. The Agency reserves the right to change 
this guidance at any time without public notice. 

We encourage all Reqions to discuss any instance in which sou 
arises in an enforcement context with us. Please call either 
Daniel Palmer, OECM-Water, (LE-l34W), FTS 382-2849, Richard Kinch, 
OWEP, (EN-338), FTS 475-8319, or, for potential criminal cases, 
call Bette Ojala, OCEC, (LE-134X), FTS 475-9663. 

Attachment 

Addressees: Regional Counsels, Reqions I-X 
Water Division Directors, Reqions I-X 
ORC Water Branch Chiefs, Reqions I-X 
Regional Water Manaqement Compliance Branch Chiefs, 

Reqions I-X 
Ed Reich, OECM 
Paul Thomson, OECM 
Enforcement Director, NEIC 
Edmund J. Struzeski, NEIC 
Susan Lepow, OGC 
Ruth Bell, OGC 
Richard Kozlowski, OWEP 
Bette Ojala, OCEC 
Ivy Main, OGC 
David Buente, OOJ 
Assistant Chiefs, OOJ Environmental Enforcement 
OECM Water Attorneys 
Philip Yeany, ORC, Region III 
David Rankin, Reqion v 
Hugh Barrol, Region IX 



GUIDANCE INTERPRETING 

CLEAN WATER ACT SECTIONS 309Cc> (5), 309Cdl. and 309Cg) (3): 

SINGLE OPERATIONAL UPSET 

I. Introduction and Summary of Contents 

Congress, in amending the Clean Water Act in 1987 (via the 
Water Quality Act of 1987), qualified the administrative, civil 
and criminal enforcement sections of the statute with the ' 
following language: 

For purposes of this subsection, a single operational upset 
which leads to simultaneous violations of more than one 
pollutant parameter shall be treated as a single violation. 

Clean Water Act§§ 309(c) (5), 309(d), and 309(g) (3), 33 u.s.c. §§ 
l319(c) (5), l319(d), and l319(g) (3). The effect of this language 
is to limit, under certain circumstances, the penalty liability 
of violators of the Clean Water Act. "Simultaneous" violations 
of multiple pollutant parameters, established by an NPOES permit, 
categorical standards, or local limits, each of which is 
attributable to the same "single operational upset," are to be 
counted as only one violation. 

The term "upset" has been defined by requlation, 40 C.F.R. 
§ l22.4l(n), as an affirmative defense which, if affirmatively 
raised and proved, completely relieves a requlatee of liability. 
However, the term "single operational upset" {"SOU") has 
absolutely no history predating its use in the Water Quality Act. 
It is therefore the purpose of this quidance to interpret single 
operational upset (SOU) for purposes of application by the 
Environmental Protection Agency in pursuing penalties under 
Sections 309(c), (d) and (g) of the CWA. 

Following are the chief conclusions reached in this 
quidance: 

l. A "single operational upset" is defined in this guidance 
as: 

An exceptional incident which causes simultaneous, 
unintentional, unknowing (not the result of a knowing 
act or omission), temporary noncompliance with more 
than one Clean Water Act effluent discharge pollutant 
parameter. Single operational upset does not include 
Clean Water Act violations involving discharge without an NPOES or locally issued permit or noncompliance to 
the extent caused by improperly designed or inadequate 
treatment facilities. 

-. 
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2. At the sentencing stage in a criminal prosecution, or at 
the remedy staqe in a civil enforcement proceeding (judicial 
or administrative), violations of multiple pollutant 
p~rameters, resulting from a single operational upset, will 
be taken together in the aggregate in determining the 
maximum criminal fine, the maximum term of imprisonment, or 
the maximum civil penalty, which may be imposed or assessed, 
for each d~y during which the defendant has been found 
guilty of a criminal offense, or during which the defendant 
(or respondent) has been found liable for civil violations. 

J. This definition of Single Operational Upset applies 
equally in the civil judicial, administrative, and criminal 
contexts. Nonetheless, the extent of the availability of 
sou to limit penalty liability is less extensive in the 
criminal context due to the requirement that the exceedance 
must have been unintentional and unknowing. This 
requirement eliminates the availability of sou for "knowing" 
criminal violations, CWA I 309(c) (2), (3), and (4). 

4. Unintentional and unknowing operator error that results 
in the occurrence of an sou event may justify a limitation 
on liability. ·sou differs in this regard from the upset 
defense, which does not recognize operator error as a basis 
for raising the defense. The availability of sou for _ 
exceedances caused by unintentional operator error and f o~ 
negligent acts or omissions is necessary in order to give 
sou any practical application in the criminal enforcement 
context. 

s. "Simultaneous" is defined in this guidance as all 
pollutant parameter exceedances attributable to a specific 
single operational upset that occur during a single day. 
Each day that such exceedances continue is considered to be 
an additional day of violation subject to additional 
penalties. 

6. "Pollutant parameter" is defined as all effluent 
limitation• and non-numeric limitations regulating the 
content or amount of a requlatee•s direct or indirect 
di•char9•· Th••• parameters may ba contained in an NPOES 
permit, a locally issued permit or other control mechanism 
establi•h•d in accordance with th• pretreatment regulations, 
40 C.F~R. Part 403, categorical pretreatment standards, etc. 
The basis upon which the pollutant parameter is established 
is irrelevant, i.e., one may claim sou to limit liability 
for exceedances of water quality-based, technoloCJY-based, or 
otherwise derived pollutant parameters. 

1. sou serves to limit a CWA requlatee•s potential 
liability for exceedances of multiple pollutant paramete%'.s 
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in situations where a regulatee who usually complies with 
applicable effluent limits experiences-an extraordinary, 
temporary, and unintended "upset" event, i.e., some kind of 
unusual interference with the inQustrial or municipal 
~reatment system, that results in noncompliance with more 
than one effluent limitation. Under these circumstances, 
EPA enforcement personnel, in calculating the maximum 
allowable statutory penalty, will treat violations of 
multiple ~ollutant parameters on a single day, attributable 
to a specific sou event, as one violation. It must be 
stressed that an event will not constitute an upset for 
purposes of the SOU limitation on liability unless the 
regulatee can demonstrate a norm of compliance with his 
permit effluent limitations. 

s. In order to claim sou, the "upset" event must be 
exceptional, i.e. a non-routine, unusual malfunction of a 
facility's usual proper and adequate operation. The event 
must not be business as usual. 

9. sou is not available to limit liability where pollutant 
parameter exceedances result from the installation of 
inadequate treatment facilities or faulty design of the 
treatment facilities. SOU is also not available to limit 
liability of those who violate the CWA by discharging 
without a permit, where a permit is legally required. 

10. sou is not available to limit the liability of any 
regulated entity who, personally or by its agents or any 
persons in any way associated with the regulated entity, 
intentionally or knowingly causes violations of pollutant 
effluent parameters. 

ll. The regulatee subject to a CWA enforcement action bears 
the burden ot coming forward with the claim that an sou 
event occurred causing the exceedances in question. The 
regulatee also bears the burden ot proving, by a 
preponderance ot the evidence, the occurrence of the sou 
event and its relationship to the effluent limitation 
exceedances in question. 

12. A requlatee may not claim sou if he/she fails to take 
timely corrective and/or mitigative action where possible or 
practicable to reduce the effect of the upset event. 

II. Deriving a Qefinition of "Single Operational Upset" 

The term "single operational upset" has no histo~ prior to 
·1ts use in the Water Quality Act of 1987. It has no history as a 
statutory or regulatory term of art, nor does the term have a 
single, precise, or authoritative common meaning. Therefore, in 

..,,,..- .· ,.-·. 
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interpretinq the meaning of sou, EPA looks to three sources: 
leqislative history of the Water Quality Act, the requla~ory 
definition of "upset," and the plain meaning of the words in the 
sou provisions. We will look first to the legislative history. 

A. The Legislative History of the Water Quality· Act of 1967 

Althouqh the Clean Water Act was not amended until February 
4, 1987, in the lOOth Conqress, the evolution of the Water 
Quality Act to its final form took place primarily in the 99th 
Conqress. Representative Howard introduced H.R. 8, the Water 
Quality Renewal Act of 1985, on January 3, 1985. The senate 
bill, s. 1128, was introduced May 14, 1985. Neither the House 
nor the Senate bill as oriqinally presented contained a provision 
similar to the single operational upset provision. However, the 
amended H.R. 8 reported out of the House Committee on Public 
Works and Transportation contained the followinq lanquage in its 
administrative penalties provision: 

The Administrator or the Secretary may not assess a 
civil penalty under this subsection against any person 
with respect to a violation if the Administrator or the 
Secretary, as the case may be, has assessed a civil 
penalty under this subsection aqainst such person with 
respect to the same violation or a violation havinq 
substantially the same cause or arisinq out of 
substantially the same conditions. 

The committee report on H.R. 8 contained the following 
discussion: 

If a series of closely related violations occurs due to 
a single operational upset which leads to simultaneous 
violations of several pollutant.parameters over a 
period of several days, EPA may brinq one enforcement 
action, subject to the $125,000 maximum. EPA may not 
seek to evade the $125,000 maximum by, for example, 

·brinqinq separate enforcement actions for each of these 
simultaneous violations. However, EPA is free to brinq 
separate actions tor individual violations {or groups 
ot violations) which are not ot this nature. H.R. Rep. 
No. 189 at 33, 99th Cong., lst Sess. {July 2, 1985) 

However, the House committee bill and report are not, 
strictly speakinq, part ot the leqislative history ot the Water 
Quality Act,'. because the lOOth Conqress, which actually passed 
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the legislation, did not incorporate them £Y reference, as it did 
various other bills, reports, and debates. . 

On September 4, 1985, Congress passed a motion to agree to a 
confer~nce. The conference report was filed on October 15, 1986. 
The bill reported out of committee contained the single 
operational upset provisions, affecting civil, administrative and 
criminal penalty assessment, as they appear in the Water Quality 
Act as finally passed. The Conference report provides the 
following discussion: 

The [House) amendment provides that a civil penalty may 
not be assessed with respect to a violation if a 
penalty has been assessed with respect to the same 
violation or a violation having substantially the same 
cause. (bracketed word inserted) H.R. Rep. No. 1004, 
99th Cong., 2d Sess., 132 Cong. Rec. Hl0569 (Oct. 15, 
1986) •••• For all three classes of penalties covered 
by the conference substitute--criminal, judicial civil, 
and administrative civil - the conference substitute 
provides that a single operational upset which leads to 
simultaneous violations of more than one pollutant 
parameter in an NPDES permit shall be treated as a 
single violation. H.R. Rep. No. 1004, 99th Cong., 2d 
Sess., 132 Cong. Rec. Hl0570 (Oct. 15, 1986). 

Representative Snyder, a ranking minority member of the 
House Committee on Public Works and Transportation, referring to 
the sou provisions, stated, "Under these penalty provision (sic), 
multiple violations which stem from a single cause should be 
considered as one 'violation' for penalty assessment purposes." 
H.R. Rep. No. 1004, 99th Cong., 2d sess., 132 Cong. Rec. Hl0932 
(October 15, 1986). Rep. Snyder did not identify the nature of 
the "single cause" in this statement but from the plain lanquage 
of the ~tatute it is clear that it must be an "operational 
upset." 

1 S•• "Guidance on 'Claim-Splitting' in Enforcement Actions 
Under the Clean Water Act," Auqust 28, 1987, for a discussion of 
the application ot the $125,000 statutory cap on administrative 
(class II) penalties in the context of a series of violations. 

2 Rep. Snyder could not have meant that ~ single cause 
that results in multiple violations is to be considered as one 
violation .for penalty assessment purposes. If ~ cause would 
suffice to limit penalty liability, then failure to install 
necessary wastewater treatment equipment would constitute a 
single cause for which penalty liability could be limited. 
Failure to install treatment equipment is not an "operatio~al 
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Subsequently, s. 1128 was signed in both the House and the 
Senate on October 23, 1986. The bill was vetoed by President 
Reagan on November 6, 1986. In the lOOth Congress, the identical 
bill, redesignated H.R. l, was again passed by both houses of 
Congress and was aqain vetoed by the President, on January 30, 
1987. However, five days later, on February 4, 1987, Congress 
voted to over-ride the President's veto and the Water Quality Act 
of 1987 became law. 

Since H.R. l was identical to the conference bill placed 
before the President in the 99th Congress, the legislative 
history pertaining to that legislation was incorporated by 
reference. Sen. Chafee stated: 

Therefore, the statement of managers on that bill [S. 
1128], which is found in Report No. 99-1004, contains 
the primary legislative history on this bill. That 
statement of managers, as explained by conferees on the 
floor of the House and Senate last October, should be 
viewed by courts as the most authoritative statement of 
congressional intent. 133 Cong. Rec. S746 {daily ed. 
Jan. 14, 1987) (statement of Sen. Chafee). 

Specifically, the legislative history includes the conference 
report, and the Senate debate on the conference report, as well 
as the report of the Environment Committee on the committee bi~ 
S.1129 and the Senate debate on the committee bill. 133 Cong. 
Rec. 5734-735 (daily ed. Jan. 14, 1987) (statement of Sen. 
Mitchell). 

The legislative history is thus largely a restatement of the 
single operational upset provision. No discussion is found in 
congressional debate. At most, the discussion in the conference 
report shows that the Conference Committee restated the previous 
House concept of penalty limitation as a single operational upset 
concept. Congress deleted the term "substantially the same 
cause" at the same time. The change indicates that it was 
Congress's intent that only a cause related to a single 
operational upset could operate to limit liability. The 
Conference Committee also incorporated the concept of 
simultaneity, which operates to further limit the violations 
which may ~e treated as a single violation. 

The new wordinq added by the Conference Committee indicates 
the importance of the term "single operational upset" and of the 

upset," nor is it at all likely that Congress would have desired 
to limit a polluter's liabili~y in this situation. The statute 
must be construed as written, limiting liability where the cause 
of multiple violations was single "operational upset." 
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simultaneity concept. Nonetheless, Congress provided no guidance 
on what it meant by these terms. It is therefore, primarily the 
regulatory definition of upset and the plain statutory langu~ge 
that form the basis for EPA's interpretation of the sou 
provisions. 

B. Regulatory Definition of Upset and the Upset Defense 

The term "4pset" has been defined by regulations promulgated 
by the Environmental Protection Agency. 40 C.F.R. § l22.4l(n). 
These regulations were developed in response to the Federal 
Circuit Court decision in Marathon Oil v. Environmental 
Protection Agency, 564 F.2d 1253 (9th Cir. 1977). In Marathon 
Oil, the court held that EPA was required to insert a special 
"upset" provision into the permit of each of the defendants in 
the case. The court concluded that a facility using proper 
technoloqy operated in an exemplary fashion would not necessarily 
be able to comply with its technoloqy-based effluent limitations 
one hundred percent of the time. Further, the Act only required 
dischargers to meet effluent limitations by application of "best 
available technoloqy." Therefore, lack of a mechanism providing 
an excuse from liability for those rare circumstances when a 
violation occurs that the discharger could not avoid set a 
standard higher than that set by the Clean Water Act. 

Based on the decision in Marathon Oil, EPA elected to 
require by regulation that all federally-issued NPOES permits: 
afford dischargers who have violated technology-based effluent 
limitations in their permit a limited "upset defense." The 
regulation defining upset states: 

"Upset" means an exceptional incident in which there is 
unintentional and temporary noncompliance with 
technology based permit effluent limitations [or 
categorical Pretreatment Standards] because of 
factors beyond the reasonable control of the permittee 
(or Industrial User]. An upset does not include 
noncompliance to the extent caused by operational 
error, improperly designed treatment facilities, 

3 Sta~•• are not required to include an upset provision in 
state-issued pollution discharge elimination system permits under 
§ 510 of the Act, 33 u.s.c. 11370, which allows states to adopt 
or enforce more stringent standards. Sierra Club v. Union Oil 
Co., 813 F.2d 1480 (9th Cir. 1987). ~ also U.S •. v. BP O~lc 
Inc., No. 86-0792 (E.O.Pa. July 29, 1988) (order granting 
government's motion for partial summary judgment) ("Absent 
incorporation by either (defendant's federal or state issued] 
permit of the upset defense • • • , the defense is unavailable to 
defendant.") 

·" .... 
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inadequate treatment facilities, lack of preventive 
maintenance, or careless or improper operation. 

40 c.F.R. §§ l22.4l(n) and 403.lG{a). 

The intent of the upset defense, as defined in the 
regulations, is to provide those who violate technology-based 
effluent limitations (contained in a federally-issued NPDES 
permit or categorical pretreatment standards) with an affirmative 
defense to allegations of permit noncompliance, if the exceedance 
results from an exceptional,. unintentional incident which is 
beyond the control of the party who discharges in violation of 
his permit. A party who successfully claims upset is not legally 
liable for the exceedances at issue, and has not violated the 
CWA, his NPOES permit, or categorical pretreatment standards. 

An analysis of the sou provisions in the Water Quality 
Act and their application to the various enforcement sections to 
which they were appended, makes it doubtful that Congress 
intended single operational upset to have exactly the same 
definition as regulatory upset. If SOU and regulatory upset are 
given the same definition, two major problems arise. First, the 
regulatory upset defense would render sou almost meaningless, 
providing a complete defense· in the same situations where sou 
would serve only to limit a violator's liability. Second, the 
regulatory definition of upset is inapplicable in the criminal 
context. Criminal liability is predicated on proving certain 
levels of culpability, either negligent or knowing. The 
regulatory upset defense, by definition, is unavailable in those 
situations where the event causing the violations is attributable 
to negligence or greater culpability on the part of the 
regulatee. Therefore, if one applies the regulatory definition 
of upset to sou in the 309(c) criminal context, no criminal 
defendant will ever be able to avail himself of the sou 
limitation on liability. 

Because the regulatory definition ot upset cannot 
effectively apply to sou, it is necessary to interpret this 
statutory provision based primarily upon the plain meaning of the 
words in the provision and a determination of how the provision 
can effectively be interpreted to limit the extent of statutory 
liability for certain violations of the CWA. 

C.Plain Meaning ot the Words in the Sinale Operational Upset 
Provisions 

1. The phrase "single operational upset,••. simply con- · 
strued, refers to a sinqular event, arisinq from some kind of 
operational failure, that results in an "upset." An upset, in 
industry terms; is an unusual event that temporarily disrupts the 
usually satisfactory operation ·of a system. · In the context of 
sou, an event, to constitute an upset, must disrupt the system in 
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such a way that it results in violation of multiple pollutant 
parameters. 

2. "Simultaneous violations~·· resulting from an SOG are 
violations that occur at precisely (or nearly) the same time: a~d 
result from the same cause, i.e., the same upset event. 

3. "Pollutant parameters" are the effluent limitations 
established in an NPDES or state-issued pollutant discharge 
permit or categorical standards or other standards (i.e. local 
limits) applying to indirect dischargers (industrial users). 

III. Definitions 

A. "Single Operational Upset" 

Following is the definition of Single Operational 
Upset which EPA enforcement personnel should use in the Civil 
Judicial and Administrative, and Criminal contexts (CWA §§ 
3 o 9 ( d) , 3 O 9 ( g) (:3 ) , and 3 o 9 ( c) ( 5) ) : 

An exceptional incident which causes simultaneous, 
unintentional, unknowing (not the result of a knowing 
act or omission), temporary noncompliance with more 
than one Clean Water Act effluent discharge pollutant 
parameter. Single operational upset does not include 
Clean Water Act violations involving discharge without 
an NPDES or locally issued permit or noncompliance to 
the extent caused by improperly designed or inadequate 
treatment facilities. 

B. "Exceptional" 

In order to qualify as an sou event; an incident must be 
"exceptional," i.e., the incident must not be business as usual, 
but must be a non-routine malfunctioning of an otherwise 
generally compliant facility. The regulatee must normally be in 
compliance with applicable effluent limitations. See Section 
IV.D. below. 

c. "Simultaneous": Counting Violations Where a Single 
Operational Upset is Involved 

The statutory language refers to "simultaneous violations" 
of more than one pollutant parameter. For purposes of the sou 
provisions, violations of more than one pollutant parameter shall 
be considered to be simultaneous if they occur during a single 
day, and result from the same operational upset event. In other 
words, all violations attributable to a specific SOU that occur 
during a single day will be counted as only one violation for 
purposes of determining the maximum penalty allowed under the 

.>- -
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CWA. Therefore, if an sou results in the exceedance of more t~ 
one permit pollutant parameter, and these exqeedances continue 
for only one day, only one violation will be counted. If a 
violation attributable to one sou continues for two days, two 
violations will be counted, and so on. 

Congress, in establishing statutory penalty limits, set 
those limits on a per day, per violation basis. See CWA §§ 
309(c) (l) (B) and (2) (B), 309(d), and 309(g) (2). Under the CWA, 
each day that an effluent limitation exceedance or other CWA 
violation continues is a new day of violation, for which the 
regulatee may be assessed an additional day's statutory maximum 
penalty. The sou provisions do not breach this "per day, per 
violation" rule. SOU does not seek to limit the counting of 
violations so that multiple days of violation caused by an sou 
event is counted as only one violation, but rather, that the 
violation of multiple parameters is counted as only one violation 
for the purpose of determining the maximum allowable penalty. 
Therefore, in defining "simultaneous," it is correct and in 
compliance with Congress's desire that each day of violation 
caused by an sou event be counted as a separate violation. 

o. "Unintentional" 

The requirement that the noncompliance with effluent 
parameters have been "unknowing and unintentional" restricts t
availability of the SOU limitation on liability to upset event. 
other than those caused by the regulatee or his agents or otr.e 
associated with the regulatee who knowingly intend to commit ::.he · 
act that caused or led to violations of the CWA. For the purpose 
of defining SOU, there is no distinction drawn between a 
violation "intentionally" caused and a violation "knowingly" 
caused. See IV.C. below. 

E. "Temporary" 

The requirement that noncompliance with effluent limitations 
be "temporary" concerns the requirement that the regulatee takes 
corrective and/or mitigative action on an expedited basis 
following the sou event. See IV.B. below. 

F. "Pollutant Parameter" 

· For purposes ot the sou provision!, the term "pollutant 
parameter" shall include all pollutant numerical effluent 
limitations and non-numerical limitations regulating the content 
or amount of a requlatee's discharge, such as flow limitations, 
visible solids, etc. The term does not include permit or 

4 "Pollutant" is defined at § 502(6) of the Act, 33 u.s.c 
1362 (6). 
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regulatory conditions not directly relating to pollutant 
regulation, such as requirements to report, monitor, perform 
studies, complete tasks on schedule, pretreatment program 
implementation, etc. 

The statute itself restricts the application of sou to 
violations of pollutant parameters. Therefore, liability for 
violations involving discharge without a permit may not be 
limited by a claim of sou. 

sou, unlike the regulatory upset defense, is not limited to 
violations of technology-based effluent parameters and applies 
equally to water quality-based effluent parameters. Congress, in 
en.acting the three sou provisions, did not make any distinction 
between the bases upon which effluent limitations are formulated, 
and there appears to be no basis upon which to make this 
distinction in this guidance. 

IV. Application of Single Operational Upset to Limit Liability 

A. To Claim SOU, the Incident Must be Exceptional 

To qualify for the sou limitation, the "upset" incident must 
be exceptional: a non-routine, unusual malfunction, breakdown or 
disruption of a facility's usual proper and adequate operations. 
It follows from Congress's use of the words "single" and "upset" 
that a single operational upset cannot be business as usual. (The 
concept of single operational upset is similar to that of 
regulatory upset in this regard.) 

B. To Claim sou. a Discharger Must Normally Achieve its 
Effluent Limitations 

several exceedances stemming from the same cause may 
constitute evidence that the underlying cause or event was not an 
"upset," i.e. an unusual or exceptional malfunction of an 
ordinarily well functioning operation. such a series of 
exceedances indicates that proper equipment may not have been 
installed, that the facility might be, as a matter of course, 
improperly operated, or that the design of the facility is 
deficient. It would also indicate that the discharger/violator 
had notice that there was a problem with its treatment facility 
and failed to take action to mitigate and avoid further 
breakdowns leading to exceedances. Therefore, violations of the 
CWA by dischargers who are frequently, repeatedly, ordinarily or 
predictably not in compliance are not due to an ."upset" within 
the meaning of "single operational upset," even if associated 
with an equipment breakdown or operational failure. 

.,--, .... 
i .. ' f 
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c. To Claim sou. the Exceedance of Effluent Parameters M~ 
Have Been Unintentional and Unknowing 

Only noncompliance with pollutant effluent parameters that 
were unintended and unknowing are subject to the sou limitation 
on liability. This conclusion has a limiting effect on the 
availability of SOU to limit liability, particularly in the 
criminal context. 

CWA § 309(c) (1) makes certain "negligent" violations 
criminal misdemeanor offenses. CWA § 309(c) (2), (3), and (4) 
make certain "knowing" violations criminal felony offenses. 

The position of the Agency is that the state of mind a 
defendant must have had in order to be convicted of a felony is 
"g.eneral intent," not "specific intent." This means that the 
United States need not prove that a defendant specifically 
intended by his acts or omissions to violate the law, but that he 
must have consciously or knowingly committed (or omitted) an act 
that caused or led to the violation. (Of course, intentional 
violations committed by one who has "specific intent" are also 
punishable under the Clean Water Act penalty provisions.) 

Congress could not have intended that knowing violations 
could be mitigated at sentencing through use of the single 
operational upset provision. In addition, it is contrary to the_. 
ordinary meaning of the word "upset" to include events which ar• 
intentionally or knowingly caused. Finally, in cases in which 
the felony provisions apply, it is the "knowing" acts or 
omissions which "cause" or "lead to" the violations, not any 
equipment breakdown which may have been associated with such 
illegal acts. Thus, the sou provision does not apply to mitigate 
sentencing of felony violations of the Clean Water Act, although 
it may apply to sentencing for misdemeanor violations 
(negligence) • 

o. An Upset Event caused by Unintentional Operational Error 
or careless or Improper operation is Subject to the sou 
Limitat.ion on Liability 

The upset defense is defined by regulation so that it may 
not be raised if either operational error (intentional or 
unintentional) or careless or improper operation was the cause of 
the effluent limitation exceedances at issue. sou, on the other 
hand, is defined so that it may be claimed where operational 
error or careless or improper operation was unknowingly or 
unintentionally committed. 

This deviation from the regulatory upset definition is 
necessary in.order to give SOU practical application in the 
criminal enforcement context. Criminal liability under the Clean 
Water Act is premised on either a "negligent" or "knowing" level 
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of culpability. CWA § 309(c) (l) and (2). If any exceedance t~at 
is either intentional or knowing or caused by "error,'' or 
"careless" or "improper" operation were to be excluded from the 
definition of sou, no situation in which one could be both 
criminally culpable (minimally negligent) and able to raise the 
sou limitation on liability (less than negligent) would exist. 
In ~rder to give sou meaning in the CWA criminal context as set 
forth in the Act, its application has been expanded to cover 
effluent parameter exceedances that are caused by negligence 
attributable to the regulatee. 

E. To Claim sou. the Facility Must be Properly Designed and 
Provide Adequate Treatment 

Violations which occur because adequate treatment technology 
has not been installed is not an upset as defined in the 
regulations, particularly because poor design and inadequate 
treatment do not constitute the type of exceptional circumstances 
that qualify an event as an sou or upset. EPA enforcement 
personnel should take the same approach to interpreting the sou 
provisions. Any other result improperly limits the penalty 
liability of those who have not installed proper treatment 
equipment and indirectly penalizes those who have done so. 
Therefore, to successfully claim sou, a violator must demonstrate 
that a facility is properly designed and that it provides 
adequate treatment. 

F. sou May Not Be Claimed Where the Clean Water Act 
Violation is Discharge Without a Permit 

Because it is a prerequisite to claiming the sou limitation 
on liability that violations of multiple pollutant parameters 
have been exceeded, SOU can not be available to a.respondent or 
defendant in an enforcement action brought for discharge without 
a permit. Absent a permit (or some other similar control 
mechanism), there are no pollutant parameters established for the 
respondent or defendant to have exceeded. 

G. Requirement Tbat the Violator Take Timely Corrective 
And/or Mitigative Measures Wbere Possible or Practicable 
in Order to Claim SOU 

The regulatory upset defense is not available where a 
noncompliance situation exists or is allowed to continue to 
exist, when corrective or mitigative measures were possible or· 
practicable but were not taken. 40 C.F.R. § 122.4l(n) (3) (iv). 
EPA entorcement personnel should take the same approach to 
interpretin9 single operational upset. The SOU provisions shall 
not be construed to provide relief to requlatees who fail to take 
timely mitigative or corrective measures to minimize the effects 
caused by the ·sou nor shall continuing days of violations, 
originally caused by an sou, be equitably attributable to the sou 
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if the violator has not taken whatever corrective or mitigativJllll'" 
actions are necessary to prevent the continuing violations. see 
40 c.F.R § l22.4l(d) (duty to mitigate). This requirement is 
necessary to compel regulatees who experience an upset event to 
immediately correct the problem and not allow the violations to 
continue for an entire day (a day during which no additional 
penalties will accrue, if additional violations are attributable 
to the upset event). Congress certainly did not intend to 
establish a limitation on liability that grants a requlatee the 
right to violate at will, even for a single day. Implying such 
an intent on Congress is contrary to the logic and purpose of the 
Clean Water Act and would make a mockery of Congress's carefully 
devised regulatory scheme. 

H. Procedural Requirements 

l. The Nature of Single Operational Upset 

The sou provisions create a) a sentencing factor, in t~e 
criminal context, to be considered by the sentencing judger ~nd 
b) an equitable factor pertaining to appropriate relief, in .. he 
civil (judicial or administrative) context, to be considered by 
the judge or presiding officer. As such, the issue of whether an 
sou provision applies is not a matter which should be presented 
to or considered by a jury in a criminal or civil judicial case, 
and it need not be addressed in a charging document or civil 
complaint. 

2. Establishing the Elements of SOU 

If a respondent or defendant in an administrative, civil or 
criminal enforcement action believes that certain simultaneous 
violations of more than one pollutant parameter were caused by a 
single operational upset, respondent or defendant is responsible 
for asserting this claim. Respondents and defendants are in the 
best position to produce information relating to whether given 
violations resulted from an sou event. A claim of occurrence of 
an sou is relevant to the size of the penalty imposed, not the 
liability of an alleged violator, therefore sou need not be 
raised until the assessment of the penalty or sentencing phase of 
the proceedinq. 

The respondent or defendant, to successfully assert the sou 
limitation on liability, must demonstrate, through properly 
siqned, contemporaneous operating loqs, or other relevant 
evidence, that: 

a) 

b) 

A single operational upset occurred; 

The permittee or violator has taken, in a timely 
fashion, all corrective and/or mitiqative 
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measures where possible or practicable. (See 
section IV(G) above.} 

Where a respondent or defendant has provided EPA with 
prior notice of an SOU condition (e.g., in accordance with the 24 
hou~ ~otice.require~en~s.of 40 ~-~-R. 122.41(1) (6)} presumably 
ad~1n1strat1ve an~ JUd1c7al decision-~akers will give appropriate 
weight to such prior notice in determining whether the occurrence 
of an SOU has been proved. 

3. Burden of Proof.on Respondent/Defendant 

Where a respondent or defendant desires to claim the 
protection of a statutory exception or exemption, such as sou, it 
is fair, reasonable, and within the Constitutional Due Process 
Clause to require the claimant to come forward with some evidence 
of its applicability, and to require the defendant to bear the 
burden of proof. Although the "burden of persuasion" is not 
often placed on defendants or respondents, particularly in 
criminal cases, it does not offend notions of fundamental 
fairness to place such a burden on defendants in this context, to 
prove "by a preponderance of the evidence" that sou should apply. 
The information required to establish the occurrence of an sou 
event is within the possession and control of the claimant. 
Further, the NPOES regulations already require reporting of many 
noncompliance incidents. To require that the Agency determine 
whether a single operational upset has occurred, and whether the 
prerequisites to its assertion have been met would be quite 
burdensome and would be contrary to the intent of Congress that 
enforcement actions should not be bogged down in administrative 
determinations or showing of fault. See A Legislative History of 
the Clean Water Act of 1977, 95th Cong., 2d Sess. (1978) at 
464-5. 

I. Counting Violations Wbera a Single Operational Upset is 
Involved 

When an SOU results in the exceedance of multiple daily 
maximum pollutant parameters, only one violation will be counted 
for each day that the exceedance attributable to the sou 
continuea. Thus, an sou that results in three days of 
noncompliance with one or more permit effluent parameters will be 
counted aa three violations in determininq the statutory maximum 
penalty. 

The countinq of violations becomes more complicated when, 
for example, a permit contains both daily maximum ~ffluent 
discharge limits and monthly (or weekly) average discharge 
limits. The violation of a monthly average limitation is counted 
as one day of violation for each day in the month, ~.g •. Jo days 
of violation in a 30 day month. see Gwaltney of smithf;eld v. 
Chesapeake Bay Foundation, 791 F.2d 304, 314-15 (4th Cir. 
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1986), vacated on other grounds, 484 U.S. 49 (1987). The 
question therefore arises about how to count the number of 
violations where an sou event causes exceedance of multiple 
monthly averages or a combination of daily maximums and monthly 
averages. 

In counting monthly average violations in the SOU context, 
EPA enforcement personnel should abide by these rules: 

l) If a monthly average limitation would not have been 
exceeded but for the effluent limitation exceedances caused 
by a specific SOU event, then that monthly average violation 
merges with violations of any other pollutant parameter 
exceedances caused by the same sou event. This rule applies 
to daily maximum parameter exceedances that are caused by 
the SOU and to each day of each monthly average parameter 
exceedance that would not have occurred but for the 
exceedances caused by the SOU event. For example, if 
monthly average parameters for pollutants A and B are 
exceeded during the same month, as a ·result of the same sou 
event, and neither parameter would have been exceeded but 
for discharges resulting from that SOU event, then only one 
violation per day will be counted during that entire month 
(assuming no other violations occurred during the month). 
Further, if daily maximum violations are also attributable 
to the same sou event, still only one violation per day i~ 
counted for each day in the month; and 

2) If the monthly average pollutant parameters in the above 
example would have been exceeded regardless of discharges 
caused by an sou event, the number of violations are counted 
differently because multiple monthly average exceedances do 
not merge, and multiple violations per day are still to be 
counted for purposes of calculating the statutory penalty. 
This is true of both daily maximum parameter exceedances and 
days of monthly average exceedance. For example, if monthly 
average parameters for pollutants A and B are exceeded 
during the same month, and these monthly averaqe exceedances 
would have occurred regardless of any sou event that 
occurred durinq that month, two violations will be counted 
for each day durinq that month. If daily maximum 
exceedances occur during that month and are attributable to 
the sou event, they do not merge with the corresponding days 
of monthly average violation either. 

For further examples of counting violations on the context 
of an sou, see Appendices l and 2, below • 
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V. Single Operational Cpset Versus Regulatory Cpset: Ho~ ~he 
Two Concepts Differ 

Because the regulatory upset defense and single 
operational upset are similar concepts, it is helpful to compare 
them and to examine the ways in which they substantiv.ely and 
procedurally differ. Following is a comparison of the t~o 
concepts focusing on their differences: 

A. The purpose and effect of single operational upset 
differs from the purpose and effect of the regulatory upset 
defense. SOU provides that.EPA, in determining the maximum 
penalty liability of a regulatee, is to count as one violation 
all those violations of multiple pollutant parameters stemming 
from a single operational upset. The result is that a 
regulatee's liability is limited to $25,000 per day ($10,000 per 
day administratively) , regardless of the number of pollutant 
parameters violated. 

Regulatory upset (as defined in EPA regulations; 40 c.F.R. § 
122.4l(n)) differs in that its successful assertion constitutes a 
complete affirmative defense (rather than a mere limitation on 
total liability) to noncompliance with effluent limitations. 

B. Single operational upset is available as a limitation on 
liability for noncompliance with both technology-based and water 
quality-based effluent limitations. This is not true of the 
regulatory upset defense, which applies only to ~iolations of 
technology-based effluent discharge limitations. 

c. Single Operational Upset need not be mentioned in an 
NPOES permit, either federal or state issued, for a violator to 
claim this limitation6on liability in a federal enforcement 
action for penalties. The regulatory upset defense, on the 

5 ~ .!.IA Natural Resources Defense Council v.EPA, 859 F.2d 
156 (C.A.o.c. 1988). In this decision the circuit court has 
compelled EPA to conduct further proceedinqs to determine whether 
to extend the upset defense to violations of water-quality based 
effluent limitations. Id., 210. The court explicitly states 
that EPA need not extend the upset defense to violations of 
water-quality based effluent limitations if it chooses not to do 
so. Id., 209. While EPA is makinq this determination, the upset 
regulations, as they apply to violations of technology-based 
standards, remain in effect. Id., 210. 

6 In a state enforcement action, brought in accordance with 
a state water protection statute, an upset defense will only be 
available if .provided for by state law, re~~ati~n, or as.a ~P?ES 
permit provision. Similarly, the sou l1m1ta~1on on l1ab1l~ty 
does not apply to enforcement actions brought in accordance with 
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contrary, must be expressly included in a state issued permit tc 
be raised as an aff irm.ative defense in a federal enforcement 
action. This limitation on raising the regulatory upset7defense 
does not apply to a holder of a federally issued permit. 

D. The regulatory upset defense is not available where the 
noncompliance is caused by operational error, improperly designed 
or inadequate treatment facilities, lack of preventative 
maintenance, o~ careless or improper operation. The upset 
regulation also requires that the incident or event leading to 
the exceedances be exceptional and that the resultant 
noncompliance be both unintentional and temporary. 

"Upset," in the context of single operational upset, picks 
up some of these limitations based on the common understanding of 
the type of event that constitutes an industrial operational 
upset. The event must be exceptional or unusual, and it must be 
unintentional and unknowing. Further, pollutant parameter 
exceedances caused by failure to properly design and failure to 
install adequate treatment facilities can not constitute an sou. 
Unlike the upset defense, in the SOU context operator error ·nigy 
be the basis of an SOU claim. See IV.O, infra. 

E. To assert the regulatory upset defense, a regulatee must 
give prior notice to EPA or the state in accordance with 40 
C.F.R. §§ l22.4l(n) (3) (iii) and 122.41(1) (6). A regulatee is 

1
. 

required to give prior notice of the sou event in order to lat 
assert the sou limitation on liability. 

F. Respondents and defendants may claim, in the same 
judicial or administrative action, both regulatory upset and 
single operational upset. If the upset defense is successfully 
claimed, single operational upset is not applicable to those 
violations since the respondent or defendant would be absolved of 
liability for the violations at issue. 

state law, unless the state law· contains an SOU provision. 
states may provide for more strict enforcement, including greater 
penalty liability, than is provided by federal law. 

on the contrary, the federal government, even when it 
enforces against violations of state issued NPOES permits, must 
allow an sou claim because the federal government always sues 
under the Clean Water Act which contains the sou provision. 

7 see Marathon Oil v. EPA, 564 F.2d 1253 ·(9th Cir. _ 1977): 
but see U.S. v. BP Oil. Inc., No. 86-0792 (E.O.Pa. July 27, 
1988) (order granting government's motion for partial su~ary 
judgment) ("Absent incorporation • • • of the. upset defense [ in~o 
either an EPA ·or state issued NPOES permit], the defense is 
unavailable to defendant"). 
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VIII. Conclusion 

Sinqle Operational Upset operates to limit the statutory 
liability of Clean Water Act requlatees under a strictly defined 
set of circumstances. If a requlatee's usually well functioning 
proce~s is somehow "upset" resultinq in exceedances of multiple 
pollutant parameters, the statutory liability for those 
exceedances will be calculated as if only one pollutant parameter 
had been exceeded. The "upset" must be an extraordinary event, 
not routine or.if any way usual, it must not have been an 
intended result of the regulatee's action or inaction, and it 
must not be attributable to inadequate treatment facilities or 
faulty design of those facilities. 

The regulatee who chooses to assert SOU in order to limit 
his potential CWA liability has the burden of raising this claim. 

·In so doing, the regulatee must demonstrate that he/she took 
timely corrective and/or mitigative measures if possible or 
practicable to limit the environmental effect of the sou event. 

IX. Effect of Guidance 

This guidance establishes the Agency's authoritative 
interpretation of the Single Operational Upset provisions set 
forth in the Water Quality Act of 1987. It is primarily intended 
for the use of government personnel. It is not intended, and 
cannot be relied upon, to create any rights, substantive or 
procedural, enforceable by any party in litigation with the 
United States. The Agency reserves the right to change this 
guidance at any time without public notice. 

In addition, the Agency's application of this guidance in 
formulating an appropriate Clean Water Act penalty, done in 
anticipation of litigation, is likely to be exempt from 
disclosure under the Freedom of Information Act. As a matter of 
public interest, the Agency may release this information in some 
cases. 

x. Contact 

For further information, please contact Daniel Palmer, 
Attorney/Advisor in the Off ice of Enforcement and Compliance 
Monitoring - Water Division (FTS 382-2849). 
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APPENDIX I 

EXAMPLES OF THE APPLICATION OF SINGLE OPERATIONAL UPSET: 
CALCULATING PENALTIES 

A metal finisher encounters an operational problem--a 
chelating agent is released to the wastewater in excess of 
enforceable effluent limitations. The release of the pollutants 
was an exceptional and unintended event and was not attributable 
to faulty design or inadequate treatment facilities, and the 
violator took timely corrective action. consequently, the 
violator in this case may claim SOU to limit his liability. 
Because the wastewater contains significant concentrations of 
chelated chromium, copper, and nickel, effluent parameters for 
all three pollutants are violated. These violations continue for 
3 days. Assume that EPA is seeking civil penalties at $25,000 
per day for each violation. 

A. Daily Maximum Violations 

No sou Limitation on Liability 

The above example displays 3 violations (one for each 
pollutant parameter violated) , each violation continuing for 3 
days. The statutory maximum penalty is calculated by multiplying 
3 violations x 3 days x $25,000 per day for each violation--for a 
total of $225,000. 

sou Limitation on Liability 

Where the SOU limitation on liability applies, the three 
pollutant parameter violations are counted as one violation for 
purposes of calculatinq statutory penalties. This would not 
impact "per day" penalties. The statutory maximum penalty in 
this context is therefore calculated by multiplying 1 violation 
(due to the sinqle operational upset) x 3 days x $25,000 per day 
for each violation--a total of $75,000. 

B. Monthly Average Violations 

In addition to the daily maximum violations, monthly average 
violation• may also be counted. Assume the exceedances 
attributable to the sou also resulted in the violation of the 
monthly average discharge limitation for each of the three 
pollutants. 

No sou Limitation on Liability 

Where no sou is involved, the penalty for monthly 
average violations is calculated by multiplyinq the number of 
parameters violated (3) x 30 days per month x $25,000 per day--a 
total of $2,250,000. To this numl::>er is added the penalty · 
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calculated for the daily maximum violations ($225,000), for a 
grand total of $2,475,000. 

Single Operational Upset Limitation 

Application of sou to limit liability for monthly· average 
violations turns on the question of whether the monthly average 
pollutant parameter would not have been violated but for the 
daily maximum exceedances -that resulted from the sou .event. If 
all of the monthly average parameters would not have been 
violated but ~ the exceedances resulting from the sou event, 
then only one violation is counted for each day during the month 
that the monthly averaqes were violated, e.g. 30 days x 1 
violation/day x $25,000/violation = $750,000 penalty. The daily 
maximum violations that resulted from the sou are not counted 
separately. 

If the monthly averaqe pollutant parameter exceedances would 
have occurred regardless of the sou event, then the violations of 
the monthly average parameters do not merge. Rather than 
counting one violation per day for each day in the month for the 
monthly average exceedances, three violations are counted. The 
penalty for the daily maximum parameter exceedances, still 
limited by the SOU, is added to the penalty calculated for the 
monthly average violations. Therefore, in this example, the 
statutory maximum penalty equals 30 days x 3 monthly average 
violations/day x $25,000/violation + 3 days x l daily maximum 
violation/day x $25,000, for a total penalty of $2,325,000. 

c. Changes in parameters violated 

Modify the example by having the "single operational upset" 
cause the following: one chromium violation on day l, one 
chromium and one copper violation on day 2, and one nickel 
violation on day 3, as well as a violation of the monthly average 
for chromium. 

No Single Operational Upset Limitation on Liability 

To calculate this penalty, the penalties for daily maximum 
and averaqa violations for each parameter are added together .. For 

·chromium there is 1 daily maximum violation x two days x $25,000 
per day for each violation--a total of $50,000. In addition, for 
chromium there is 1 monthly average violation x 30 days x $25,000 
per day for each violation--a total of $750,000. For copper there 
is 1 daily maximum violation x l day x $25,000 per violation for 
each day--a total of $25,000. Likewise, for nickel there is l 
daily maximum violation x l day x $25,000 per violation for each 
day--a total ·of $25,000. This results in a grand total of 
$850,000. 

Sindle Operational Upset Limitation 
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Aqain, the calculation of the penalty where an sou is 
involved depends on whether the monthly average violation would 
not have been violated but for the exceedance attributable to the 
sou ev~nt. If this violation would not have occurred but for the 
sou related exceedances, all of the days of daily maximum 
exceedance merqe with the days of monthly average exceedance, 
therefore the penalty is equal to 30 days x l violation per day x 
$25,000, for a penalty.of $750,000. 

If the monthly average violation would have occurred 
regardless of the sou related exceedance, then the days of daily 
maximum exceedances do not merge with the days of monthly average 
exceedance. In this example, the penalty, in this instance, is 
computed by addinq to the 30 days of monthly average violation 
the three daily maximum violations (the two violations on day two 
counted as one due to the sou limitation) for a total penalty of 
$750,000 + $75,000 - $825,000. 

o. Violations not Associated With a Sinqle Operational 
Upset 

Assume that an.SOU occurs resulting in violations as 
described in part A, above. In addition to the violations 
described above, on day 2 the cyanide treatment system fails, due 
to some cause other than a single operational upset, resultinq in 
a one day violation of the cyanide limit. 

In this situation, the cyanide exceedance would not merge 
with any other exceedance, either daily maximum or monthly 
average, and would be counted as an additional $25,000 to be 
added to the penalty. 





APPENDIX 2 

More Examples of Calculating Penalties in the Context of a 
Single Operational Upset 

Consider the following scenar;o: during a single month, 
Requla~ee X, who owns and operates Facility X, and who possesses 
an NPDES permit requlating discharges from Facility X, 
experiences five separate and distinct SOU events. These events 
occur on days l-2, 10, 17, 23,and 29. The sou events cause all 
of the permit effluent limitation exceedances that take place 
during this month. All the procedural preconditions for claiming 
sou have been satisfied including efforts to mitigate. 

Regulatee X's NPDES permit controls discharges for two 
pollutants, but establishes two parameters for each pollutant, a 
daily maximum and a monthly average. The sampling for pollutant 
A is taken daily, but for pollutant B samples are taken weekly. 

On day l, sou Event I causes two days of violation of 
the daily maximum effluent limitation for pollutant A, but not 
pollutant B. (Pollutant B was sampled on these days. The 
quantity of the discharge on both days was 77 lbs/day). Although 
Regulatee X takes all feasible mitigative steps the violation 
continues tor two days. On each of these days the daily maximum 
limitation for pollutant A is violated. On day one the 
concentration of the discharge is 40 mg/l; on day two it is 35 
mg/l. These violations are so severe that, at month's end, 
averaging the 30 pollutant A samples taken during the month, it 
is determined that the monthly average would not have been 
exceeded BUT FOR these two days of exceedance, caused by this sou 
event. 

It is also determined at month's end that the monthly 
average limit for pollutant B has been exceeded but, in this 
case, the monthly average would have been exceeded regardless of 
the excaedancas caused by the sou event that occurred on days one 
and two. 

On day 10, SOU Event II causes a violation of the daily 
maximU. effluent limitation for pollutant B (105 lbs/day). This 
is known because a sample was taken on this day. At month's end, 
it is determined that the monthly average limitation for 
pollutant B would not have been exceeded but for the exceedance 
of Pollutant B caused by this sou event. 

on day 17, sou Event III occurs. It does not cause an 
exceedance of either the daily maximum or monthly average 
limitations for pollutant A. It is unknown whether the daily 
maximum or monthly average limitations for pollutant B are 
exceeded because no sample of Pollutant B was taken on this day. 

on day 23, sou Event IV causes violations of the daily 
maximum limitations for both pollutants A (5.0 mg/l) and B (115 

_, }~ ~ --
I 
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lbs/day), both of which were sampled. At month's end it is 
determined that the monthly averages for both of these pollu~ 
would not have been violated but for the exceedances caused b~ 
this sou event. 

on day 29, sou Event V occurs. It does not cause a 
violation of the daily maximum effluent limitation for either 
pollutant A or B but the levels of the pollutants exceed the 
monthly average limitation. As determined at month's end, the 
monthly average limitation for Pollutant A would have been 
violated regardless of this exceedance, as a result of the 
exceedances caused by SOU event I. The monthly average 
limitation for Pollutant B was exceeded by an amount such that 
the average for the month would not have been violated but for 
this discharge. 

sou Event J2ll Pollutant LimitCDaily/Mthlyl pischarqe Level 

I 

II 

III 

IV 

v 

l A 2 • o I l •· s mq.Jl 40 mg/l 
2 A 2.0;1.s mg/l 35 mg/l 
l B 100/75 lbs/day 77 lbs/day 
2 B 100/75 lbs/day 77 lbs/day 

10 A 2.0;1.s mq/l l. 2 mq/l 
10 B 100/75 lbs/day 105 lbs/day 

17 A 2 • o I l. s mq/ l l. 0 mg/l 
17 B 100/75 lbs/day NOT s~i 
23 A 2.0;1.s mq/l s.o mg/l 
23 B 100/75 lbs/day llS lbs/day 

29 A 2.0;1.5 mq/l l. 6 mg/l 
29 B 100/75 lba/day 98 lbs/day 

counting th• yiglation• 

sou Evant I: . Th• only pollutant parameter violated is for 
Pollutant &. Therefore, there is one daily maximum violation on 
each of daya on• and two. In addition, the monthly average for 
Pollutant A ia exceeded and would not have been exceeded but for 
the diacharqes related to sou event I. In this case, !or 
Pollutant A, the monthly average violation on days one and two 
merge with the daily maximum violation on those two days. The 
total number ot days ot violation ot Pollutant A, !or both the 
daily maximum and monthly average violations, is 30. 

The daily maximum limitation for Pollutant B is NOT violated 
·-on either day that sou Event I is ongoing. Further, the monthly 
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averaqe violation for Pollutant B would have been violated 
regardless of the violations attributable to sou Event I. 
Consequently, these days of monthly average violation do not 
merge with the days of violation of Pollutant A. 

sou Event II: The daily maximum and monthly average parameters 
for Pollutant B are violated as a result of this sou event. The 
monthly average parameter for Pollutant B would not have been 
v:olated BUT FOR the exceedance caused by sou Event II. 
Therefore, the.daily maximum violation on day lO (the date of sou 
Event II) and the day of monthly average violation for this date 
merqe, leavinq a grand total of 30 days of violation attributable 
to sou event II. These days of monthly average violation do not 
merqe with the days of monthly average violation of Pollutant A, 
caused by SOU Event l, because the exceedances were caused by 
different SOU events. 

SOU Event III: The only issue presented by SOU Event III is what 
effect, if any, does an SOU event whose conpequences are unknown, 
have on the determination of which pollutant parameter 
exceedances merqe. The answer is that without samplinq data, a 
requlatee will not be able to limit its liability based on the 
occurrence of an sou event~ 

sou Event IV: The daily maximum and monthly averaqe parameters 
for both Pollutants A and B are exceeded. Both monthly averages 
would not have been exceeded but for this sou Event. As a 
result, all of these violations merqe, for a total of 30 days of 
violation attributable to this SOU event. (Of course, the 
greatest number of days of monthly averaqe violation that may 
occur in a qiven month is equal to the number of days in the 
month. Therefore; aa is the case here, because the monthly 
averaqe was already determined to have been violated for both 
pollutant•, no additional day• of monthly average violation 
actually accrue, although one more day of daily averaqe violation 
ia tallied for thia •onth. 

sou Event v: 'l'h• diacharge• caused by sou Event V result in 
exceedanc• at the monthly average parameters for Pollutants A and 
B. Aa da1:armined at month's end, the monthly average parameter 
for Pollutant A would have been violated regardless of the 
excaedance caused by this sou event. The monthly average 
parameter for Pollutant B would not have been violated BUT FOR 
the exceedance caused by sou Event v. Consequently, no days of 
violation for pollutant A and B merge as a result of sou Event v. 

---·-~-

' ---
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APPENDIX 3 

COMPABISON OF THE SINGLE OPEBATIONAL UPSET LIMITATION 
ON LIABILITY ANO THE REGULATORY UPSET DEFENSE 

SINGLE OPERATIONAL UPSET 
DEFENSE 

EFFECT: In calculation of 
penalty liability, certain 
violations are counted as 
one violation. 

Available by statute, no permit 
permit provision necessary 
in either state or federally 
issued permit. 

Available where violations are 
violations 

of either water quality or 
technoloqy-based effluent 
limitations. 

Proper pollution controls must 
be in place (includinq proper 
desiqn and adequate treatment). 

Available where permit limita
tions are based on water 
quality standards. 

Prior notice not an explicit 
requirement ot proot. 

Incident must be exceptional 
and unintentional (unknowinq), 
but not neceaaarily unavoidable. 

Condition muat b• t .. porary {i.e. 
n•c•••ity to take timely 
correct~ve and/or mitiqativ• 
meaaurea where poaaible or 
practical) • 

Lack of preventative maintenance 
may not be th• basis tor a 
claim ot sou. 

Unless "knowinq" or "intentional", 
contributinq operator error and 
careless or improper operation 
may be the cause of a sinqle 
operational upset • 

REGULATORY UPSET 

EFFECT: Certain exceedances 
not considered to be 
violations. 

Must be present as provision 
in state issued permit. 

Available only where 

are of technoloqy-based 
effluent limitations. 

Same. 

Not available where permi~ 
limitations are based " 
water quality standard .. 

Prior notice is explicitly 
required. 

Incident muat be excep
tional, unintentional, 
and unavoidable. 

Same. 

Same. 

contributinq operator error, 
and careless or improper 
operation may ~ be a 
cause of a sinqle 
operational upset. 



IV. CIVIL LITIGATION 

B. ENFORCEMENT CASE MANAGEMENT PROCEDURES 



IV.B.1. 

"MEMORANDUM OF UNDERSTANDING BETWEEN THE DEPARTMENT OF JUSTICE AND THE 
ENVIRONMENTAL PROTECTION AGENCY", dated June 15, 1977. See GM-3. (Amended 
by IV.B.29) 
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IV.B.2. 

"Memorandum of understanding Between the U.S. Coast Guard and the 
Environmental Protection Agency" dated August 14, 1979. outdated (See this 
index, Section VI.C.5.). 





rv.B.3. 

"Allocation of Litigation Responsibilities Between Regional and 
Headquarters Components of Office of General Counsel", dated December 14, 
1979. 





UNITED S7ATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGi"ON. D.C. 200:60 

Dece::tbe= 14, 1979 

OFFIC:~· 01" 

GENERAi.. C::;UNS~ 

SU3J3CT: Allocaticn of Litigation Res?or.sibilities 
Bet~een Regier.al and Eeadqua=te=s Cc~?onents: 

F?.CM: 

TO: 

of Office o: Gene=al Ccu::sel RE c E I v Er 
D . d B . 1• ::J). (?' avi O. ic.-..a= _ 
Deputy Gene=al Cou..~sel 

Reqio::al Cou.."lsels 
Associate Gene=al Counsels 
Deputy Associate Gene=al Col:...~sels 

OEC 191979 

REGION I 
OFFiCE O~ i1tn:Ci1.!!_ ~t.i 1~1~ 

Allocation of litigating res?ons~bility·raises 
difficult issues of management and professional p=~ce, 
botb wi~.bin t...~e Office of Ge~eral Counsel~/ a."l.c between 
ou= off ice and the Justice De?art..~ent. o\ir experience 
du.ring ·the past two years of opera ting under ou= 
Memoraneu.~ of Understanding with Justice convince= ~e 
that t.h~se issues a=e resol.ved bette::: by C.isc-:.=.ssio::.s 
a.~ong pee~s who have a good deal of =aspect for eac~ 
others abilities t~an bv sc=i~t~=al cit~t~on. Eefc=e 
I set out what I believ~ i~ tbe a?p=opriata ap?=6~cfi~to 
this issue, I want to. e~phasi=e a nu.."':lber, o.= .facto=-s =~hat· 
I have considered. 

1. I expect all atto'.Cne:ys -~n: _tnis.::--0$f~~e _ t·o be 
technically equipped to writ.!;!:-~i'J:$~!?1e·:-brie~~-i-n·_the 
Federal Cou=ts. By "fileable 11

, • r."niear~-~~r~:=~·~:.t.."1~~ mee~ 
my standards of orof essional com~etence,< anC: thos·e-: 'Of. 
the Assistant Attornev General- ·:-rii neadq:ua:"ters ~··.the · 
Associates .and their Deputies ·are responsible .. ~or assu=L"l.g 
that .the standard is met'; in· the r~gi.ons the Reg·ional 
Counsels have that respo?sihil~ty. 

2. Regional Counsel staffs should be.i.nvolvedin 
any litigation arising out·of ~ecisions made in thei: 
regions. 

*/ The of:ice oi General .Counsel includes ~e -R.egional 
- Cou..~sels and t..~eir s~~==s.- · 
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3. Lecal oositions taken in the Courts must be 
consistent fro~· region to region, and m~st be consistent 
wit~ the Agency's overall legal position. The Associate 
General Cou.~sels must be aware of, and must have an ade
quate opportu.~ity to consider, what argu.~ents we will be 
presenting to the Co~=~s. 

4. Deter.:linations about the prc?er presentaticn 
and staffing of litigation matters are to be ~ade af:e~ 
consultation between the relevant Recional Col.:...~sel and 
the relevant Associate (or a designee who has authority 
to speak for the Associate). I will resolve any unresolvable 
disputes·, but I expect tbese to be kept to a mini=~~. 

With these factors in mind, I believe the following 
procedures and principles should govern the allocation of 
litigation responsibility between our regional and head
quarters components. 

1. When EPA receives a complaint or petition for 
review in an action arising out of a regional action, the 
office served {i.!_ .. , regional or head~uarters office) will 
within 24 hours transmit the pleadings to the other c!fice 
and the Justice Depart..~ent. 

2.. The Recional Counsel will tele~~one t~e Associate 
Ge~e=al Counsel-in the a=fected Division (or vice versa) 
and will discuss who will be assicned to the case and the 
general allocation of res?onsibillties for its presentation. 

3. As a general rule, regional personnel should 
ordinarily take the lead on issues concerning the propriety 
of the manner in which discretion was exercised in a oarti
cular instance.. Headquarters attorneys should ordinarily 
take the lead on legal and policy issues that have a broad 
impact on. the nationwide administration of EPA's programs. 
I expect that in the many cases where both elements are 
present, attorneys from both of=ices will be writing 
different sections of the brief. 

4. The "general rule" will undoubtedly have·many 
exceptions. I expect these to be developed on a case-by~· 
case basis between the Associate General Counsel and the.· 
Regional Counsel ... ~n a common-sense manner. In parti.cular, .· 
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I expect the Associates to be open-minded about asse=ting 
ter=itorial rights on an issue me=ely because it is arguably 
"national". I will not look favorably upcn appeals by 
Associates that a matter be handled out of headqua=te=s, 
if the Associates can't da~onst=ate that a heacq~a=te=s 
attorney, by .fa.":lilia=i ty wi tb si::iila= casas er by su?e=ic= 
access to heac~uarters prog=a.~ peo?le, will add sig~ifi
cantly to the thorouchness with which ou= oosition will be 

~ • r 
p::asented to the Cou=t. · 

5. Headgua:ters attc=neys are net fo=bidden to 
contact regional progra.~ people directly. There are many 
occasions where this may be the most efficient means of 
gathering information. However, headqua=ters attc=neys 
should recognize that regional counsel attorneys will 
frequently have a bette= feel for who the most knowlecgeable 
or autho=itative oerson is in the recion. If the headcuarters 
attorney has any doubt about who the-best regional source of 
infor:nation is, he should call the Regional Counsel. ·In 
any event, when both headquarters and regional atto=neys 
are assigned to a case, the regional attorney should know 
who has been contacted. 





"Contacts with Defendants and Potential Defendants in Enforcement 
Litigation", dated October 7, 1981. See GM-6. 

IV.B.4. 

c-··;,1 
! I 





IV.B.5. 

"Quantico Guidelines for Enforcement Litigation", dated April 8, 1982. See 
GM-8. 

. ........ 
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IV.B.6. 

"Section Directives Concerning 60 Day Report and Processing New Referrals", 
dated June 22, 1982. 

~ -...... . ... ---..... 
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Sub;c;t 

Sec~io~ Di~ec:ivcs Con=ernin& 60-Day 
Repo=t and Processing New Re~e=rals 

To 
fl.l l E ~ S I SJ S .; : : c :.·:; e y s 

,, .., _.._, 

1· 

fror:i I) ( (-'\f 
S _ ,,,L _ J...J.," i., i •• - - - s c. .. 

""""'~ .. /;, ·~·· r: 1-". · l .. :i··· - -.. 
C·~;f';l'':. .. -. ,.;1;:'---0- --~ ..... r:: .'- " ~ .~ .. ,_ I - v ...... - :-.. ._ -::.. ~ 

Scc::ion 
~.;---

1982 

Mv rece~t review of selocted hazardo~s ~aste enfo~ce~e~: 
cases, the tO-day'~eport and acco=ney ti~e records fer the las: 6-
mon~h period h~s been cc~?leted. My review has yielded nuch ~se:~l 
in~o=~acion and given ~e a better understandi:1g of how atco=neys a~e 
spendi:1g their tice. It hDs also caused me sc=ious concern abo~: the 
nu~ber of cases which ap~ear not to be proceeding in an o~gani=ed 
fashion co any for~secable cc~cl~sion. For exa~ple, l was shcckeci 
to learn chat in a haza=dous waste case which ~as filed ~ore tha~ 2 
years ago and in ~hich a.parti¥1 settlernen: was obtained sevel."al 
months ago, that no acended con-:plain: has been filec a~ainst non
se:tling parties nor has a~y discovery been conducted in :he exis:i~: 
case. In another case, despite being a~are of the existcnc~ and 
iden:icy of generato=s fo= more than a yea=, no a~ended cc~?lai~: 
has been orenared nor has an~ meaningf~l discove=v been cc~d~::~d 
agai~st defcnd2n:s or po:e~~ial de£c~dants. ~ 

I have also beco~e increasingly concerned tha: cases 
referred to the Dcpartmen: by EPA have in so~e instances languishcc 
for no identifiable reason. le is incu~bent on each et:orncy to 
manage his/her case docket so chat cases are·analyzed p~c~p:ly and 
litigation is moved for~ard aggressively to an expeditious concl~3ion. 
Accordingly, I am ins ti cueing the follo-.:ing procedures which are to 
be followed in all 1.mforcement cases •. 

Handlin~ Ca$eS on the 60-D~v Reoort: 

My review o~ th~ 60-day rep~rt and a random check of the 
accuracy of the entries leads me to the conclusion :hat the disp~rity 
which exists between our version and E?A's version of which cases 
are being held at EPA's request, for litigation strategy reasons 

-or pending the receipt of additional information from EPA will not 
withstand close scru:iny. In a recent meeting, Mrs~ Dinkins · 
directed me to ·in~ure that all cases on the 60-day re?ort ~hould 
be filed or d~~lined as soon as possible. She expressed her 
dis':'~ .::._::s~~-.. e .. ; -;... o··-- -iel~·· i.·,..., .:.;1;n,.. "J'""'c· .... r,.. ... ,.,.~ .. -~,.,,... .... ~?··' - cas 0_s .. - - - ""'-'-·• "-' """" c.-: ....... _ .... .;, '-•1 ~ "'""'..:>\;-"""9\...-;..,o -·.:~ ~ 

~- ··-· 

__ .. _ 
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and ins:=ucced me 
f·ail eci t:o prepare 
effc~c to conduce 

to .i..,.~er-·i.·n~ ·•l1e-1-."'r .... ,.,. .... i,~ ... s o~ c··- s.--&.: ·h-vo '-"'- ••• c.:: ... ;...,._ , .. c.::.-J-- .. 1.4., i..c:;._.;.. •a .::.m 
the nece~sary plea2~~$s o~ p~~ fo=c~ the nee~~ 
E:~·s ~nzo~c~~cr.: 11c:gac10~ ln a t1~e~y f~s~1~~ 

In sho=:. l: ~~n~a~s tha: des?i:e my =equcscs so~e 
staf! acco=~eys have faii~d to ~anase thei= dock~:s or prosccu:e 
existi~g cases in n ti~ely ~an~e=. Accordingly, the follc~i~; 

·gene=al dircc: order is effec:iv2 i~:cdia:~ly for cases listed 
b -· c--,,.,.. ..... _v on ~'h"' 60-,..::., .... _, ..... _ ... , __ ~ -s u""'-=1·~ -~d· 

) Q. .... - 6 \,) - ~ - •. Iii;. "'"' c:. .,' '- -' ...,, - C1 ~' - - - • 

l. C 
. . . ~. . . . . ases ~~cc= ~cv1ew in u1v:s:~n anc :n 

A~=o=n~vs' O::i=es - Tn~se cases are to 0e =~=e==e~ 
co Uni:c~ Sca:cs ~::orneys wichi~ 30 days of chis 

·me_,.. ___ .: .. .., ar.·: e'"""'ec·;~1·0··-~-- .:;i,,.d ;n d1·sc .. ; .... ,.o•····· 
-JV-'-~•\.•-·- .JW h~ - ._ ~·'"'- .. "' ___ i;;;;: .-. - -"-'- - -• 1-• 

Thc=eaf:c~. they a~e to ~c vigo=ously prosec~ted. 
Staff actor:-ieys are respon5ible fer notifying che 
Chie":,, of t!"l; Enviror;::le::tal Enforce:nel'lt Sec:ion in 
writing of the date of filing; the identity o= t:ie 
govern:::ent attorney pri~arily responsible for handli~g 
the case; the relie: the &ovc=r.r.:e:ic seeks; the a;::ou:1: 
o: sec:ion attorney tirne ~hich will be reGui:.-ed £or 
the next one ye3r. 

2. Cases held at reouest or a~=ee~en: of EPA fer settle
-rnent aiscu-ss!ons or re:aso:1~ or !iti!?.ative strate!!.,. -
Tues2 cases are co be re~err~a to Unitea Sta:es ·
Atto:.-nevs ~ithin 30 days and cxueditiouslv f ilcd , . . ., . . . '. - . . . . 
in d:. s ::-:~= cour-: .:.:-ic t:1c sa:::e i.n::o:-:::a tl.O!i !:'r"C\"'!. ;::e·-" 
as req~ired in ite= 1 above or a ~~~~ran~~=· shall 
be p::-o·•ic~d to the Chief o: the Ei1vi:.-on:::cr~i:al 
Enforce=cn= Section ~ithin 30 days fro~ the date 
of this ~e~orandu~ indicating (a) t~e licigative 
/strategy reasons that the case has not been filed; 
(b) the identity of the EPA attorney who requested/ 
agrees with non-filing; (c) the date such :.·equesi:/ 
agreement was made; (d) written approval from EPA 
that this course continue, including the stated 
reason therefor; (e) the progress which is being 
made which in your view juscifies continuing t:o 
withhold the case from filing. 

3. Cases in ~hich additional factual or legal infor~atic~ 
has been reaues ted ol: E?.'1. - ~~i tn i:.1 2 weei~s .r rorn enc 
date o= cnis we~orand~~. a written oemorandum shall 
be provided to the Chief of the Environrnen:al Enforce
ment Sectio:-i which shall contain (a) 'the inforcatiqn 
and a discussion of its necessity for the case; (~) 
the 'dates on which it has been requested; (c) copies 
of all w:-i::e:'l corres~o':"ldence which has bee~ sen:./ 
.re~eivad during the p~s: year re~uesting and/c:-
r 0 .;:,, S i ~ ·- • 0 - "C' ~; r~ n r-~ :"') .; !1; 0 _ _, ~ ,... ; C ..._ • I ..: ' - '""" "") .; . ..; '"),.... - ; - ~ • 

- - -- - .... : . - ~ - • - - -· - • t... .. • ... ....... "'* ... - ... ' \ ·- ) ._ •• L! - ...... I.; •• -- - ._ ...,;___ 

of the ~?A accorney. 
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Ha~c!.i..:1~ ::e· ... · Referr?..ls: 

.EPA h~s set refe=ral of new cas~s as one ct l:s hig~es: 
priori:ies. Since ~ar=~ 30, 1982, EPA h3s referred 20 new cases ~~= 
.::· : ........ - d ,.,. ........ ,,,.c-s to s- .... c· .., .... ac·c·; -1·0_,.,, ior' cas"'s .:,...,. .:.; 1 ; ...... -......,.-=--.=. •---·"5 ea7"1 .-.w..1 .. -::r;;;;. ':. ~ ... ~·· .. _._ :.~c-..- v ~ ~";"*" ;-'6:--"'."b """"--·~--. 
· - -nd of t'"'' s r1s"'"1 ve:o,. De .... ----,.., .... ,.. atro--n··- sno· 1 .Lc 01 ve --· ,..,_, -t !1 ~ = "" - '-a. - -' - - • ! Jc::. .. '- 1 ~,.,.. .. " '- - - • J - _., ~ :_. 0 - ~ - - """' .. - -

to ehoeditious handli~g of neh referrals. The follc~;ing pro:eciures 
are e~fective i~~~diately: · · 

1 . 

2. 

3. 

4. 

s. 

Filed Cases: 

Uoo:1 recei?: of :ne infor=a:ic~al co~y == a =~=~==~-
_:.. _l.~ - a r",(\· ----.-.-..-~· ..... 1·1, -....pass:~,.....,..: r-~ ~h . ..,_ ~;:.:::"_ f" Cl.:..;:. co. s I.:: ' 1-1.,._, c:. '- ._ '-' - '• ":::: .' "' .;. _, - .i.. ;,;_•I I;...; I..'-' - - •• ., 

and E?A ~i:l be infcr~ed of che atto~~ey's iden:i:y. 

The DOJ a::~=~~~ sho~ld co~:ac: the E?A reeional a::~~~e 
assigned to the.case ~i:hin 7 days to dcte;~ine the 
S - .... - , . s 0 = - ;.... n c - - e a- ..: a ·1 •• ~ - ...... 0 - - - n ... :: a c - ', - i 0 •• .J.. e - - ·, l..C. ....... - ....... c:..;:, ...... ': "-'"':' ..... .::. .... ~ --c::.... .. ~C:.-

issues i~ the case. 

Withi'n 30 calendar davs after DOJ :-eceives the for7:al 
refe~ral letter fro~ EPA, the DOJ attorney is responsijl, 
for analy:ing the case, prc?aring ap?rop=ia:e pleaci~gs 
(complain:; discovery; ecc.) and reco~nending to the 
Assistant At:orney General chat the case be tiled c= 
declined. A staff reco~mendacion chat the· case be 
declined or t~at additional inforra&tion reouested oust 
be approved by the Chief, Environ~cntal En~orce~en~ 
Section. All rec-.:::sts for addi:ional info~acion sho·..i:..,J 
be made orally and co~f~rmed in ~ri:ing_t? the. Region7L 
EPA attorneys a~d tecnnlcal personnel ~1:~ car~on CO?:e~ 
of such co::-:-E:S?C:ide::ce provided to the: ap;:ro:u-:-i.2t:~ =:;;:\ 
beadquar:e=s at::or~ey and technical ?ersonnel. 

Recommendations w~ich will require more than 30 days to 
pre?are should be bro~ght to the attention of the 
appropriate Assistant Section Chief iIT.~ediatelv. EPA 
should be info::-:1ed in writing of the reason io::- the deia.y 
and given a dace by which a recom~cndacion will be ~ade. 

Wnerever possible, compl.aints should be accom?anied by 
appropriate discovery doct:r:ents. The propriety o= see~:
ing a preliminary injunction should be considered in 
each case. 

Cases which have been or will be filed are· to be vigorously 
prosecu:ed. The goal in our cases is an expeditious settlement whic~ 
is favorable to th~ Uni:ed St3:es consistent ~ich E?A's oolicies and 
ap?licable law or a trial where re~olution by settle~enc· is not 
Pos sP·l 0 Ar- ... o .... n.:.•·s ·h~ .. i ...i -,.,,--~;...,,, ... -h-- ... h.::. Ll1n; -.:.d s-.,,.~s s a 1..1 -• -i.... .-i - ... ' ~ ·v~-"-' .... t.:.~t..!···-~- wL o.;... '- ..:;;- • •'-- -.~....,!; 

plai.ri:i:f in thes.: c.s.s.23 ar::: sr:o'..!2...: ?Ush cases fo:-·.:2rG t:o t:- :il. 

I • ; 

\ ..... _J,,/ .! 
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.Ac:c=~eys should assu~e tha: ~hen a cas~ is ~efc~=cd to the D~~~~=
~~n: by SPA, atta~p:s a: setcle~cn: have essencially failed and ~:~ 
i~:cn~s th~c the case be filed proc?tly and actively litigated. 
T~~s does no: ~ean ~e ~ill =e~u~e to n~go:~a=~ ~i:h cie~end~~=s . 
• - ~,,,a,...s t~ ·•n ·-~ 1, -1-.-.,,~·- p-0.,...,--0 o·-·-- .-a:::·-"S _-=o·.· :--_. _; :=_..1..' ,.,.,.~-_, 
J. - • -· - • • • .. ~ '-' ~- - '"" - - - c. - . -~ -· ~ •. : - ~ c - - - - - - v ~ 
~ :-. :. ::.. Q neg o cl at lo :-is a!' '1 p-:: o:: e cc :;,. n g . 

One c&nno~ ~=o:eed as a ?lai~:i~f wicho~t a case 
plan a~d strategy. A~to~~cys are r~s~o~sibl~ fo= :~c_dcvel~?
cc~: o= a case :ilan and st=a:e~v a:la :o= ass1gn~€~t o: c~;c~~~ 

.. ... . . .. , ;-:---: . -:.r.:.-- - --· ... ,.. .. ,... ., ... -"". .. ::i- ... ~; 
~es?o:;s1:::1!.!.::.es to ---~ 6 c:. ... .:.C'.1 --..:. .. ; ... e ... :):..:.s 1..0 a->s'"'-e -"-- -··-
1 ; c.;-,,.-~o'"I s-?9-~ec-'· .:s =,,....·,""'··'""'lo,..: t..--o..-'r'\-··s - ... Q ,.."':ts"""' ..... T"'\-.:·~ ... r:. .: ........ - - O c;. '- .._ • • '- - c. - o .Y .._ - '-' - - ;.. '";;. "' " •• \.. '- • •' C: .' c. '- - • 1,;:; :' ~' '' ~ - -' .;.. .:; - "' -

ic,r:.,....-;~ •• .:-.-:i - ...... ~ -c.-··es-.:-...., ...,.,, -e,...,ss~ .. ·~· ""'ss;s--:i·-e .= ___ ~-:::,:\ __ .:;•·.---;••·o.c:.·''"" - "'i';" '---·~-c::.-•. '' -~ ""-.: c::. - ... c.. - .._._"''" _.,.-.~ .. 
I: tna: assista~~e ls no: :o=:~cc~1ng, a:to~n~ys ace res?o~s:.o~~ 
;,...._ h-i"~i'"I~ ~~is ~c ~~n ~~-,~-ic- ,....~ ~h~ C~;~= 0- Ass's-~~-
~'-'- ...,--··a-L·c -• 1 - • "'-•'- c.-~f.:!-l••- •• -w- -··- "·--- ... •• - --•'"-

c;...; ,.,= =o- e"·-.o,.;:-i·o1·s """SO~ ..•. ;,....n ·1i:-'11 i.':J.•, Si-1'"1-,...···· a-:-~-~ 0 •:5 ··--.-. - "··-~Jr..'- - .,_ ·----· .,, __ --··· --· c-.-•.,!t t...-'-"'-''- .. 
a ,..e ,..~s'"'0-.,....:~1 ,~ r,,...n- -=6:1-.: i:. .:::11-i.· z;nl;p -~'""-s~ 1 v,.,s "·" -;... -n.L· ,::.,,-~,... stat·'~"""'-~· .. - ... !-" .. '.::. ... v .. - ""'... - ,_..,;,i ... - - - .. - • 0 '- •• .,;; ·- ... - I,;: -~ ... .... • • .. "' - , c:..' - ... - - - ; 
and regul~cory provisions, unde=standing the tech~ical issues 
which are p=ese~ted, ide~ti~ying policy o= legal questio~s ~hie~ 
a .... ;-e ;..., 11· .. i.·o..,-1·on ..... ..._..J ~er.>~ ..... -.C"' ~a··l~• ~d·v.;ce on .. ~ 0 -~--. .... oT""lil ... ;~-p 

- • ~ • •• '- o"" '- c:.."... ~ - r • .._ •' o "" '- ,• C\ - ' - •' - c::. :-'I;• ~ - - .,_ - .. 

l ; ... .;-~-;v..,,fpoil·,...,~· posi·~~o...-ri .:~o.., ·~· 1>' a.1""\....1 -~~sec• .. .;,....~ ·i1a11~--e'"'e .... -- I.. - 0 c;.. '- - .,_ I .. '- J I.. L U ;., - •u -.. ., .I"\ o •.. '- o • ~ ;... - V 1 • II .._:. ;. •' '- • 

Section a:tornevs ~ust undertake and follow through 
on case preparatio~. There is no accepca~le reason for failing 
to conduct necessa=y discovery or pe=for~ ocher phases of case 
prepai:ation. Any reque!:t by EPA or a United States Attorney 
to stay crial pre?aration for any =eason cust be ~adc in ~=itins 
and be personally ap?=oved by the Chief o~ the Environmental 
E~~ .,.. .... '-l.'!"I ..-ii~ s .... -"l ,. __ .... ·"')\ .... , • .-~ ,.. .;"'"', .:,.....,... •• T"\_;;,.:-~ ..... o ___ ,;,e ...... ec .... i.o.: •• n.~:...?-n~~s a. ... e ,_1,;S?vns_ ..... e ... ..., ... i.ae .• '---.:-11=:i 
and =eques:1ng neecec 11::ga:10~ SU??Ort. 

Attorneys a=e responsible for making max~=u~ use of 
the Depart=cnt's training and litigation support rcsou~ce~. The 
Chief and Assistant Chiefs are available for consultation and 
advice on all phases of case preparation and st=ategy. The 
Section possesses substantial form files, technical infor~at~on 
and an expert witness file. The Departrnen: provides extensive 
training through the Attorney General's Advocacy Institute for 
trial preparation and tech~iques. EPA and ocher federal ag~ncies 
have vast quantities of technical material which cay be easily 
obcained.and utilized in our cases. Attornevs should fa~iliarize 
themselves with sources of inforcation and u~ilize them. 

In the future, Carol, Lloyd and I will undertake 
regular, periodic review of our docket to evaluate chc p~ogrecs 
of our li:igation. This periodic review is not, however, a 
substitute for seeking our consultation on case spe~ific or 
generic issues which arise in your cases. 

It is· ~y in:ention cha: this rne~orandu~ serve as a 
re~inder :c eac:-i. scc::.cr: c.:to:-::ev· t=::'l.:: cur D:-i-::a:-·: obli!!~:io:i 
is the expedi~·;ous ::-::-i:::~.,~-~-·-·;..~n,.:1 l·,...!:' o~ ·;::-o;>.:.'·s "'n:o:c,.., .... e., .. -~ ' _, --.. --~ --""' ..... · .. -. ._ - .. ~ .. --. . \,,;; . - - -. .. ~ ,. -
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IV.B.7. 

"Request to Department of Justice to Withhold Action in Referred Cases", 
dated September 3, 1982. 

i \'<.· 
I \ 

) 





SUBJZCT: 

TO: 

Re~uests to D2?~=t~ent of Ju£tice to 
Withhold Action i~ Ref er~cd Cqses 

· -r \2_ ')I 
Hic!"l.iel A. Browa \!.,'.\.\-~:_.. \....!. )\. --
Acting Enfo=cc~e~:. C~~:1scl/ 

Deputy Gene=al Co~nsel 

Regional Cou:1sels 
l~ssocin. t..:: En::c:-:::c:-::e:-.t Cm:.:--.seJ.s 

or r..·1':r o,
Ll:CAL Al<n LO<•ORCE ... c• 

Robert Per=y and I recently atte~ded a meeting with 
offic.:.als of the !J~!='~=t.-:-:cnt of Jt:!3tii:e to C:is-=uss t!:e stat'..!s 
of case~ which had been referred ~c DOJ f=c~ the ~gency. 
During that dis=~scion, we w~re a~vised t~nt in many cases, 
action is being withheld by DOJ nt t~a request of Re;icnal 
attorneys who are involved in the cases. 

When a case ha~ been r~fcr=cd to DOJ, it should have 
been i nvcs tiga tee, p::ci?are:(~ a:1d Ci:!\.'~ 10?0d so t~.:i t su i. t cu:1 
be filed 2:: c the ca~.:? tr L=~ :: w i ~hct.:-: i :-io.i:c i.:1a tc delay. T:18 
Dcpart:ent of Ju~tice s~o~ld be ra~~~stcd to ~i~hhold a=~io~ 
on a casa only fc= gocd ~nd suf~icicnt rc~son. 

I will be wor}~ing closely with DOJ en a re·:JUlZ"lr basis 
to assure that we refe= qu~:ity casas, and th~t they are 
filed and pro3ecuted CX?e~i~icusly. In order t~ avoi~ 
misunderstandings among DCJ, Head~~a~ters ~nd the Regicn~l 
Offices as to the causes fo~ ?~rticular cases not movi~; 
forward, henceforth, any re~uests to DOJ to withtold or 
delay action in re~erred casas rnu~t be concurred with in 

·writing by the Enforce~ent Counsel. 

If you have any questions re;~rdi~g thi~, please let 
me know •. 

,_ 





IV.B.8. 

"Case Referrals for Civil Litigation", dated September 7, 1982. See GM-13. 





IV. B .• 9. 

"Procedure for Withholding filing of Referred Cases", dated September 8, 
]..982. 





~ut•jc-C't ' 

Proccclu:...-c for ;.;ic!·1holLlit~~; Filing 
of R~f cr4cd C~scs 

1 (" . • •I . ) \) -

.. --·--·· ·- ---------
To 

All Attorneys 
En~ironm~ntai Sn[orcc~~nt 

and 
Env t rnrmen t.:? l lk fens~ 

Sections 

- (j ,,,/ 
I 1.>rn ,,( f'..'' t, ._:, I 

Step!-:i~n-.·!J~ ."~:~i~1s~~·: 
C1\ 2' ,, f: 11 ·' \' l.. ,-.·i-~,,:, •· ·· l L· •. ·, -.. ·· ·-.· .. -r '· .. -. 

t. .~ •• ·~'· ""'j'''l'-'·•\....~ ... ·- - -'-
Sectiori . 

In a rc:cer:.t meeting with ik'h Perry, Mike Br:r •. :n, l~ar:' 
~.:ilkl?r, !-!rs. Dinkins nnd my$elf the :.;ubjcct cf c.1:.;cs which l1av~ 
been referred by EPA but not fil~d by the D~pnrt~~nt was discu~sc~. 
We h a v c b e c n i n s t r u c t c d b y U o L• F' e r ;.· y , l:i 1 •~ A s s o c i: 1 t L' /-, J :.: i. n i s t r a c c :: 
for Lei::,al and En.forcl!;n~nt Coun:,~l tr.ar: instructior.~ !:::-c:-:i i\ci~ior.::l 
attorneys to the D~p;u·t:::ir!!lt to .:~bslcii11 EnJ:;i filing r~fr<iin~:ig =··~;:-. 
01· t<~king other acticm or. r1.~fcn·l~d cC?.st:::-; nay not \-le fc1llo-..;cd ::!~>:;~:.r. 
concurrenrc in writinp, by lle:.!d(;:::::-::c:r~ !·:P/ .• ~·![". l't:t·ry h.:~~ s~:1t ch1.! 
utti~.chcJ rnc~o::-andum on Lhis subj~cc to •d l Ee2,iona1 Cour.~;.-:ls. 

Accordinf,ly, i;i e,ich referre:J C<'.:>c in •,.ihi.'.:h ;•nu L.3ve l1c-:L;1 

rl~C1'l<.:~tcd by the EPA R!..~~~iC;-1:11 ;:t:.urnL·y Lo \>'ithh~.•1.d i:i.lin{', ci!: tt!v 
Co.~.-- 1 . i' .~ ... or '''l" tl·h,....lcl t"it}1.>•" {'_;..l"·"' "'''tl' vt' t"'. r·] .">".!<~(> '""·"''lt~···- t·;...c 1&1ll4f.& 1&\. .,.., •• \,I . -· - ..,,,_ (\""" .! J t' -"•"' r ~.J, .. ~.._ .... 01 ~ 

1ln .. ,~"'~-l .. ,t·t··'-n"·1 i· ,r.0··1·• h1" .. 1;'',...,,. 017' \'r '),T .. -,,·~ :,,.t·..- .. r;"' --· L ......... '~ .... .. ,, L c, ' I 1 ). .. ,, ,, •• L! - . l. • ~ I.. .•. ·' ...., J.. .. :· "' • ll c ·- • ()" 
d.11 cJ r e q u c s t t ~ n :. :: i·: 1..· 1\. e g :. o t: ~1 .l ;; t to r n e y i ~~ i l i 3 t .~ .:1 ! : ~: v:) :.: , 1 i :1 t; :.· i. c ~ ·:..! r: 
con[ir:i:;,;,cion of ::inv in.s::n1crio11:> not to fi:c.: a rt:i .. t~t"rl!d L:;::-;(! ho:.::1 -
f'!.-0i:i the Rc~io;1 an~i fro:-.1 Head·~1:.;,ir•.:~rs. At:t:.0l·nc·ys !..i~•uuLti, c.·~ co;:;~ c, 
be: reasonable nnd pr(")vide a re:.:Js0n:Lhli:: ti!:lc for thc~~;e insc~·uc.t:i(in!· 
tc be. transmitted. However, bcrcaf tl!i:, Dc?.H'till•.'nr.. .:.?ttoCH.!ys r:ia.J' 
n.1t wi!:hhold filin~ of refct"r.eJ El;A CJl!':C!; \vithout e:·~prc.:!>s i;1st:~uct.:..i;:: 
tei do so from He.:idquarters EPA. 

cc: Carol E. Dinkin~ 
Mary \falkcr 
Robert Perry 
Mich;Jcl Brown 
Michae:l Alushin 
Edward Kurent 
Louise Jacobs 

. At t::\.:hmcn t 

~~ ...... ·•.· ~-.,--- .. ·-~-·., ..... ---...... : ···~···---~ -··-. .. . .... ·--. .. . .. ··- ...... .. 
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IV.B.10. 

"Clearance of Briefs and Significant Pleadings", dated October 27, 1982. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. cc zou.if 

27OCT1982 

OP'P'ICE OP' 

\.EGAL. A,.0 £,.l'ORC:EME,.'T' COi.i> 

SUBJEC':': Clearance of Brv-~-~:~an~ {\i~nifican~ 

Michael A. Brow~lJ ~ FROM: 
De~uty General Counsel (A-130) 

TO: All Attorneys 
Off ice of General Counsel 

Attached is a form that OGC will use for clearance of 
briefs and significant pleadi~gs. It is designed to provide 
the background inforr:tation which Mr. Perry and I need in order 
to review the pleadings. This memorandum sets out instructions 
for its use. 

1. What pleadings require review by the General Counsel 
or.Deputy General counsel? 

. _All significant pleadings must be submitted for review by 
me or the General Counsel. ~hese include all dispositive 
pleadings, such as appellate briefs, motions to dismiss, 
motions for summary judgment, and the like. Other significant 

:pleadings include appellate reply briefs and reply memoranda 
in district cou~ts. In cases involving potential court-ordered 
deadlines for EPA action, answers, motions for amendment or 
extension of deadline orders, and any accompanying affidavits, 
should be forwarded for review. · 

Examples of matters ordinarily not requiring review include 
motions for extensions of time, motions to supplement (or opposi
tions to motions to supplement) the administrative record, notices 
of appearance, and other pleadings not directly related to the 
merits. 

2. When should pleadings be submitted? 

Whenever pos~ible, pleadings must be submitted seven days 
before th1:!y are due to be filed. Someti:nes, because of litigation 
deadlines or when a draft is prepared at the Department of 
Justice, less 'time ii available. In that case, sub~it the plead~~; 



- 2 -

~s ~oon as possible. Do not delay submitting a pleading until i~ 
is letter-perfect. If a reasonably cc~?lete draft is availa~le 
at the seven-day deadline, submit it, but note uncer "Cc:r ... ":'lents '' 
any changes which will be made. Reviewers can ceal with hand
written inserts, cut-and-paste drafts, and the like, if necessary 
to assure early review. 

3. How are pleadings su~~itted? 

Fill out the attached fo~, have the Associate General 
Counsel initial it, and give the fo::"';':'\ and draft pleacing to the 
senior Litigator. The Associate's initials signify that he has 
read the dra.ft and has appro...,·ed it for filing, o:- ':hat the draft 
will be acceptable for filing after the changes noted on the fer~ 
under "Com.":'lents,• or on the draft itself, are made. Please initial 
any conunents. 

Under "Draft Preparec by," be sure to note whether the dra:~ 
was entirely prepared by the EPA attorney or at the Depart~ent of 
Justice, or, if drafting was shared, what portions were drafted 
by the EPA attorney. 

When the form is returned following review, it should be 
re.taine.xl permanently in the litigation file. 

Attachment 



rv.s.11. 

"Civil Litigation Referral Packages", dated December 2, 1982. 





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, OC 20460 

DEC 2 1932 

OFFICE OF 

L.EGAL. ANO ENFORCEMENT COUNSEL. 

MEMOR...Z\)JDU.M 

SUBJECT: 

FROM 

TO 

Civil Litigation R.1' f .rraIJ Pa~kages 

Louise D. Jacobs ,' .,.......-(J~''--. 
Associate Enforcem nt c~Jf1sel 

for lvater 

All Water Enforcement Attorneys 

At the staff meeting on November 23, Mike Brown 
requested that we add a new paragraph to each cover memo 
accompanying proposed civil referrals. The new paragraph 
should state when we received the litigation report in 
our division, and, if our review has exceeded 30 days, 
explain the reason for the extended review. 

Please include such a paragraph in the cover memo for 
any new referral packages you may prepare. 

~ ~- .--.. 
;'~ ..::_ .. / 





IV.B.12. 

"Headquarters Review of Pleadings", dated December 2, 1982. 

r ·. . -- . .. . 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. CC %0460 

2 DEC 1982 

OFl"IC:E OF 
l..EGAI.. ANO ENFORC£ME"'T COU" 

SUBJECT: Head~uarters Review of Pleadi~~s 

FRO'.'!: Robert M. Po=:-·1 ~ ..... c;;:::'7c -
Associate Administrator and Gene. l Counsel 

TO: All Regional Counsels 

Attached is a copy of a memorandum rece~tly distributed 
to attorneys in the Of:ice of General Counsel regarding 
the requirement that I review and concur in all significant 
pleadings filed on behalf of the Agency in defensive cases. 
This memorandum sets out procedures for review of defensive 
pleadings filed in cases in which an Off ice of Regional 
Counsel has lead responsibility. 

The attached memorandum describes which pleadings 
require review. Please follow the procecures it describes, 
ensuring that ! have an opportunity to review and concur 
in all such pleadings before they are filed. You should 
work with the appro?riate Associate General Counsel to 
make sure that a draft is ready for my review not less 
than seven days prior to the date on which a pleading must 
be forwarded for filing. If the brief must be filed by 
mail, be sure that the draft is submitted seven days before 
it must be mailed. You have met this obligation only if a 
draft satisfactory to both the Regional Counsel and the 
appropriate Associate General Counsel is available for my 
review within the seven day deadline. Regional Counsels 
must personally review and concur in all significant 
pleadings submitted for my review. Obviously, you will 
need to coordinate with the Associate General Counsel well 
before the deadline to assure that a satisfactory draft 
will be available on time. 

The Associate General Counsel will be responsi~le- for 
preparing a Concurrence Request for~ (attached) and submitting 
the pleadings for review. For pleadings submitted after the -
deadline, I h_ave instructed the Associate General Counsels 
to_ indicate on t:he for:n the reasons for the delay. 

Attachment 
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The Administrator has affirmed that· I urge OLEC staff at 

Headquarters and in the Regions to caution their •client" prGD=a~ 
offices and others within.~he Agency about the sensitivity 

.contacts with persons or firms that are involved in cases 
referred to OOJ' for filing. There are many matters unrelatec 
to a specific enforcement action--!.:_£., processing of grants, 
development of rules--in which a party may be interested and 
which may be discussed without counsel present. Care should be 
taken, however, to determine the purpose(s>. for which meetings 
are sou;ht by defendants and potential defendants so that ap;=c
p:-iate arrange:"!'lents can be made. ,,If matters related to a penci:-;; 
case are raised by such persons during the course of a meeti~g 
arranged for other purposes, any disc~ssion of t~e case shoulc 
be in~errupted and continued only after consultation with an 
Agency attorney assigned to the ease. 

X!!!. Enforcinc CoMsent Decrees and Fin~l Orders 

Following the entry of a consent decree or final order, 
compliance assessment is the responsibility of the Regional 
Administrator, in the same way that the Regional Administrator 
assesses compliance with statutory or re;ulatory requirements. 

In the event that a source violates a consent decree or order, 
a motion for contempt or modification of the decree may be appr~
priate. The decision to file fo: conte~~t or to negotiate a-
modif ication will nor:nally be the Regional Administrator's, 
based upon the advice of the Regional CounsP.l and subject to • 
national guidance issued by the responsible Assistant Adminis~ 
or OLEC. Since the violation wo~ld concern a filed case and a 
consent decree modification would involve a cou~t orcer, DOJ an= 
the U.S. Attorney's O!fice should be given the opportunity to 
take part in any of those discussions. Negotiations with affected 
parties should be conducted in the manne:- desc:-ibed previously 
in this document (with an opportunity for Assistant Administrator 
participation). All modifications to consent decrees must be 
approved in the same manner as the original consent dec~ees. 

XIV. Appea.t.s 

uen~ral Counsel attorneys serve as the Agency's principal 
defense lawyers and are responsible for any matter before Courts of 
Appeals, including appeals of decisions relating to enforcement 
actions. In such eases, the lead General Counsel attorney will 
continue to be determined in accordance with a memorandum of 
December 14, 1979 on the subject from the Deputy General Counsel. 
The lead Agency attorney on the appeal will be responsible- for 
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working closely with the lead Agency attorney appointed to the 
'original enforcement case, as well as the appropriate Regional. an~ 
~eadquarters pr09ram office .personnel. The lead Agency attorney 
originally appointed to an administrative enforcement action 
which is subsequently appealed normally will serve as co-counsel 
wit~ the General Counsel attorney in the Court of Appeals. 

·with regard to hearings before an administr3tive law judge 
or ap~eals of administrative actions to the Administrator, the 
Regional Counsel will not":":\ally provide legal representation for the 
Agency on matters arising in the Regions, includi~; pe~it cor.c:t:~~s 
and administrative civil penalty decisions. Ho~ever, in accor=ance 
with the O~EC rnemorandu~ of May 7;· 1982, on regional reor;ani:a::cn, 
when issues of overriding national significance exist, or when 
Headcuarters initiates the ad~inistrative action, the lead may be 
assignee to a Head~uarters attorney, upon the ag~ee~ent of the 
Regional Counsel and the appropriate su~ervisor in the Enforce~ent 
Counsel's office. 

XV. Communications/Press Relations 

Thrcughcut the enforcement process, the Regiona~ Adminis.tr:ato:
is res?Qnsible for ensuring that the appropriate information 
flow~ openly and smoothly to all parties with a legitimate interest 
in the final o~tcome. Once a matter is referred to DOJ, however, · 
all Agency personnel s.hould exercise care in releasing an.y .i.nfor-

·mation or statement, including press releases, in connection with 
the matter without previously consulting OOJ. The lead Agency 
attorney is responsible for the smooth and complete flow of 
infot"rnation to supporting attor~eys within the Agency and in DCJ. 

The Regional Administrator and the Regional program managers 
are responsi~le for communicating vith States, except if a s·tate 

·is a party to a filed judicial action. Iii that case, the u.s. 
Attorney and DOJ should participate in or be consulted about any 
such communications. 

Likewise, the Regional Administrator will normally be 
responsible for handling any press inquiries or releases concerning 
an enforcement action. The Regional Counsel is available to provide 
legal advice on the handling of those .matters. Upon occasion, . 
such inquiries or press releases may be handled best by the Enforce
ment Counsel or the appropriate Assistant Administrator, b.lt only 
when all parties and the press office agree that this procedure is 
the best cou·rse of action. 'For filed actions, 00.J or the u.s. 
Attorney's office shoi.' 1. d be consu 1 ted before in te ra ct i nq ·with the 
·press. 

·-
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operating Procedures" memorandum therefore also strassed the 
need for OGC attorneys to work closely with OEC and ~egional 
atto~neys in developing an enforcement action on acoeal. 
Today's memo~andu~ provides greater cetail on the res?ective 
roles fer each of these OLEC off ices. 

Regional Counsels generally have the lead en acv1si~g 
prc;=a~ clients on conte~?latec enforcerne~t actions, i~ de
velo;ing an enforcement case for litiGation, ar.~ fer ser~~~; 
as in-house Agency le~al representative in set:!e~en: ~is
cussions or litigation activities associated with tha: :as@. 
As a result, Re~ional Counsels are us~~lly the OLSC ofEicials 
most familiar with the facts and ;rcceedin;s associated wit~ 
a given action on ap9eal, as ~ell as at the action's initial 

-S t::.;es. 

Associate Enforcemeni Counsels are responsi~le for 
ensuring that enforcement actions follow and promote Agency 
policy on a nationwide basis. Appeals of enforcement actions, 
even actions on which a Regional Counsel had initial lead 
responsibility, often involve fundamental enforcement prc~ran 
questions of national significance. Thus, OEC Associates 
have an important· role to play in enforcement appeals. 

Finally, the fundamental questions often at stake in 
enforcement appeals, whether or not initiated by EPA, typically 
relate to appropriate interpretations of EPA's legal authority 
The OGC Associates possess the best expertise fo~ addressing 
these issues of legal inter?retation and for ensuring that t~P 
EPA position is consistent with and supportive of the pcsit:o~s 
EPA has assumed in other legal proceedings. 

In light of these respective areas of respor.si~ility and 
expertise, I believe it is important that each of these OLEC 
officials make appropriate contributions to E?A's activities 
in an.appeal of an enforcement action. This means that all 
three OLEC officials should confer once EPA learns that a 
defendant has filed an appeal, or once EPA begins considering 
whether. to pursue an appeal, to determine their respective 
roles and responsibilities on matters related to that appeal. 
Each of the OLEC officials must be involved from the start 
of the appeal process (including the decision on whether to 
file an appeal) to ensure that each can provide a meaningful 
contribution and to ensure that any issues are raised and 
resolved as early as possible. 

For example, the OGC Associate as a general ·rule must 
participate .in any Agency decision to file an appeal, since 
that decision and associated f ilin<;s generally involve t.he · 
develo;ment of legal theories .which may affect other areas 
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of EPA's programs. Similarly, the OGC Associate normally must 
participate in the development of any briefs to ensure that 
they appropriately articulate EPA's le~al position wit~out 
undermining the legal positions EPA may have adoptec in 
other matters. In any case, the OGC Senior Litigator should 
have the opportunity to review any significant pleadings.* 

OEC Associates and Regional Counsels also as a rule must 
partici~ate in the area relating to their respective res;on
sibilities and excertise. Thus, OEC Associates nornaliv rnust 
partici~ate in as~ects of the appeal whic~ signif icar.tly 
affect national enfcrcernent poiicy or esta~lish important 
precedents. Regional Counsels nor~ally ~ust participate en 
issues concerning the propriety of EPA's actior.s in the 
context of the par~icular case at issue. 

Appropriate exceptions to these rules undou~tedly will 
arise on a case-by-case basis as the Regional Counsel, OEC 
Associate, and OGC Associate take a·common sense approach to 
distri!:)uting responsi!::>ilities for appeal-relate.d· activities. 
In many instances, for example, different officials will be 
responsible for preparing different sections of the brief. 
I will be available to resolve any matters on which a 
consensus cannot be reached. · 

In any action on appeal, there must be a clear uncer
standing among participants as to who holds lead responsibil
ity. Consistent with the "General Operating Procedures" 
memorandu~, the OGC Associate will have lead resconsi~ilitv 
for th~ action as a whole unless the participant~ make oth~r 
arrangements. If appropriate, the·participants may agree to 
shift the lead on an action once it reaches a certain stage. 

Let me conclude by emphasizing that each of the respon
sible. OLEC officials must ensure that he or she is promoting 
coordinated OLEC participation on an enforcement appeal by 
keeping other appropriate OLEC officials involved and by 
making appropriate contributions to the group effort involved 
in that.appeal. These measures are important to enable OLEC 
to provide the best legal counsel possible as the Agency 
pursues or defends appeals of enforcement actions. 

*Even before an enforcement case reaches the appe-al ·stage .. 
the appropriate OGC Associate should have.at least.an 
opportunity ~to-review and ·comment 6n any dispositiv~ 
pleadings which the Federal government plans to.file in 
which the gover;unent lays out. Ccmplete legal theories whi"ch 
are likely·to for~~~~ basis of a ju~~~ent. 

<:::.: - . . 
c_~-- .1-
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IV.B.13. 

"Responsibility for Handling Judicial Appeals Arising Under EPA's Civil · 
Enforcement Program", dated December 14, 1982. 





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. CC Z0460 

OFFICE OF 

1..ECAL.. AP<C El'tFORCEMEPfT co•.J', 

MEMORANDUM 

SUBJC:CT: Responsibilities for Handling Judicial ;..p~e=ls 

~~~aE?..;'s Ci·1il Enforcement Pro;r~:71 

FROM: 

TO: 

Robert M. Perr~ Associate Ad~inistrator 
and General unsel 

Associate Enforcement Counsels 
Associate General Counsels 
Regional Counsels 
OLEC Office Directors 

This memorandum describes the distribution of responsi
bilities within OLEC for handling appeals which arise fro~ 
EPA civil enforcement actions and in which a reviewing court 
bases its decision on the record of an earlier proceeding 
(judicial or administrative). The basic concept underlyi~g 
this guidance is that enforcement appeals require the coor
dinated participation of the appropriate Regional Counsel. 
Associate Enforcement Counsel, and Associate General Counsel 
in .~rder for EPA to receive proper legal advice and represen
tation. 

This guidance specifically is intended to clarify 
discussion of this matter in my July 6, 1982, memorandum on 
"General Operating Procedures for EPA's Civil Enforcement 
Program". In that document, I stated, 

"General Counsel attorneys serve as the 
Agency's principal defense lawyers and are 
responsible for any matter before Courts of 

·Appeals, including appeals of decisions 
relating to enforcement actions". 

Of course, appeals of enforcement actions clearly involve 
matters relevant.to the responsibilities of the relevant 
Associate Enforcement Counsel and the Reaional tounsel, 
as wel 1 as the Associat~ General Counsel: The "General 
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IV.B.14. 

"Deferral in Filing cases at the Request of EPA Attorneys", dated January 
31, 1983. 
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SubJCCt 

To 

Deferral in Filing Cases at 
the Request of EPA Attorneys 

All Environmental Enforcement 
Sec:ion Attorneys 

From 

I 
I Date 
I 
i 

I 

J am.:ary 31, i c =: ~ -.,, --

In some recent instances· EPA headquarters has complained 
that section attorneys were accedeing to requests fro~ regional 
attorneys that cases not be processed or referred or filed. 
Attorneys are reminded that any request to def er the referral or 
filing of a case must come from headquar:ers and must be in 
writing. (See my memo of June 22, 1982.) If you receive a request 
from a regional staff attorney to defer a referral ·or filing of 
a case please communicate that request to the EPA staff attorney 
and to your Assistant Chief, however, you may not defer process 
of the case until such time that EPA has communicated that deferral 
in writing at the headquarter level. · 

cc: Michael Brow~ 
Associate Enforcenent Counsels 
Regional Counsels 

·-;L~ 
''-- . ./ 
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"Case Management Procedures for Civil Water Referrals", dated March 28, 
1983. 





UNITED STATES ENVIRONMENTAL PROTE<;TION AGENCY 
WASHINGTON, CC 20460 

MAR 2 8 1003 

Ol'l'ICE 01' 
LEGAL ANO ENl'ORCEMENT C:OUNSl 

MEMORANDUM 

FROt1: 

. . ,--.. 
Case Management Prod'edures for Civil Water Referrals 

Louise D. Jacobs P~ 
Associate Enforcerin!nt Cqynsel 

.for Water II 

SUBJECT: 

TO: Regional Counsels, Region I - X 

As we approach the midpoint of Fiscal Year 83, I am sending 
you our March S, 1983, status report for active water referrals 
and active cases. This report charts our current total active 
case load of 118 cases* under the Clean Water Act and the Safe 
Drinking Water Act. The chart is prepared on a Regional basis 
to allow you to check your records against ours, and to compare 
your enforcement status with that of other Regions. 

I also want to take this opportunity to reemphasize the 
importance of Michael Brown's memorandum on case referrals dated 
September 7, 1982 (copy attached). In addition, I wish to discuss 
several matters specif.ically affecting water referrals. 

1. Early Notice of Planned Referrals 

Page 2 of the September 7 memorandum stresses the importance 
of informing Headquarters "of new cases which are under develp
ment as soon as sufficient information is acquired about tne 
cases to enable a determination to be made that they have 
potential for referral." ·Early noti~e to this Division allows 
for better coordination between Regional and Headquarters staff 
attor:neys. It also helps· to project this -Division'·s upcoming 
workload and to plan accordingly. P~opet planning ~hould 
facilitate the processing of.referrals when they are received. 

- . .. 
·•Cases l'n which a consent deci~e has'.been fil12d a·r_e··· 

.not inc-luded •. 
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I am asking my staff to emphasize the importance of notice 
of planned referrals in contacts with their Regional counterpar~ 
I will also attempt to visit as many Regions as possible during 
the remainder of this fiscal year in order better to understand 
how this Division can work with each Region to develo~ high 
quality referrals and expedite processing. Staff attorneys will 
be available as needed to participate_ in individual cases. I 
urge that my attorneys be given the opportunity to work with you 
.and the Regional program off ice on case develo;menc, es~ecially 
where non-routine questions arise. 

2. Program Office Coordination 
This Division is working closely with its Headquarters 

program counterparts in processing referrals. We obtain co~cur~~nce 
from the Office of Water {OW) for all Clean Water Act and Safe 
Drinking Water Act referrals and consent decrees before forwarding 
them to the Associate Administrator, OLEC for final Agency 
concurrence. 

We have found OW's technical review a valuable part of the 
referral process and encourage you to make full use of the Region·~ 
program off ice also in developing the referral package. I 
specifically urge that your off ice consult on referrals with the 
Regional water program office (1) to confirm existing permit 
requirements, if any, (2) to describe technically the precise 
nature of the violations and some specific methods for solving 
them, (3) to develop "first-cut" information about the ability 
of a municipality to pay for the Agency's pro9osed solution and 
(4) to provide information about other significant technical 
problems or issues. 

3. Settlement Negotiations with the Defendant 

Frankly, I have felt that too much time has been expended in 
pref iling negotiations with potential defendants. The matter 
breaks down into two areas (1) when to negotiate and (2) how long 
to negotiate. 

A. When to Negotiate 

Prior to referral,· it_ is Effitirely up to you wh~ther· a_ 
Region should conduct negotiations with a potential defendant in 
an effort to seek compliance -0t_ compliance through warning letters 
or administrative orders. Howeveii·.once-you decide that court 
action is n~eded, this Di~ision and DOJ shbuld-be,. to-some degree,· 

.. involved in all subsequent.· act_ions -on. the :·case, in~l!Jding ·.any . 
·."efforts to negotiate a ·-consent· decree.- .. Involvement Qy th1s· ~-- · 

. :_ o·ivision. and ·by .DOJ is essent.ial to. ··faci 1 itat.3 -~ppr.oval of. any . 
>·consent 9ecree ,_ and to avoi_d embar-raSst:me!'t .which_ may_ re~ult>_ 

·from rejection of decrees ne9otf.3t:ed.by _the Region aione. Th'?-
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involvement will probably not requir~ Headquart?.rs attendance at 
negotiation sessions. However, an attorney in this Division 
should be familiar with the gGn~ral negotiation strategy and 
should review draft negotiation documents prior to transmittal 
to counsel for the potential defendant. 

Once a referral has been made by the Region to 
Headquarters, negotiations should contin~e only Nith the cor.c~r
rence (and usually with the participation) of this Di~ision and 
DOJ. Negotiations after referral should not delay the filing o: 
a complaint. Negotiations may continue of course after f ilir.;. 
They should (1) be extremely focussed, and (2) ~e coordinaten 
with my Division and with DOJ. 

B • How Lon a to Neg o t i a t e 

Prior to referral of a case by the Region to Headquarters, 
the Region may negotiate for as long as seems appropriate to the 
Region. However, this Division may wish to consult with the Region 
if pre-referral negotiations are unnecessarily prolonged or if 
there is a serious environ~ental problem which requires 
immediate action. 

Once a case has been formaliy referr~d by the Region to 
Headquarters, negotiations may continue, but it should be clearly 
understood (1) that the case is on a track to litigation and (2) 
that the filing of the complaint should not be del~yed while 
negotiations continue. Obviously a consent decree can be filed 
subsequent to the filing of a complaint. If real prog~ess is 
being made in the negotiations, the Court still will later be 
able to accept the consent decree. This is consistent with the 
Enforcement Counsel's memorandum of September 3, 1982, which 
requires prompt filing of cases. I have attached this memorandum 
and Stephen Ramsey's related memorandum of September 8, 1982, 
for your reference. 

4. Transmittal of Case Litiaation Report 

The Regions have followed varying policies concerning 
trans~ittal of the case litigation report to H~adquarters. We 
recommend that you send the original and 6ne copy of th~ litigaiion 
report and attachments to the .. Associate Administrator,. OLEC·,. and 
another copy t~ me. Immediate!~ tipon ieceipt, ~e coordin~te 
with the water program off ice ~so. th~t it may also ~egin its 
review of the referral. .. After ow .concurrence:,_on the reEerral 

·:package and the Asso.ciate ··-Administrator..~ s concurr.enccr; ow· r.eti.Jrns 
1 t s copy_ o f t he · 1 i t i g a t i ci n t:' e:p o t t · to". u s .f or t ran sm i t t ~ l to . DOJ • . 

.··some Reg ions .are al ready fol low.ing th is procedure,·. and it is·· 

.. working well. . . . . . -· : .. : . . . .· ' 

\. 

-- , 
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I hope that this memorandum will expedite the referral 
process for water cases and answer some of the questions raise~ 
in recent months. I will continue to welcome your comments an~ 
suggestions. 

Attachments 

cc: Courtney M. ?rice 
Michael A. Brown 
St~phen D. Ramsey 
Frederic A. Eicsness 
Bruce R. Barr:-ett 
Vi C t 0 r J • K i ffi.TTI 

.. · 
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"Program Concurrence on Civil Referrals", dated July 20, 1983. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. CC Z0460 

JUL 2 0 :--...·-- ... , __ ,_, 

OF'F"li:'.!: oc-
t-ECAL.. ANO E•,.FORCEME ... T :::i·..;~·SE 

M::~!ORA~DL1}! 

SUBJECT: 

FROi1: 

TO: 

Program Concur=ence ~n Civil Referrals 
'-;: ; . ! 

Louise D. Jacobs ,..;.r-\,4-(..../ 
Associate En f orc:::errt Co'uns el 

for Water 

Robert W. Zeller, Director 
Office of Water Enforcement 

I appreciated the opportunity to meet with you on July 11, 
concerning OWEP concurrences on civil case referrals to the Depar~
ment of Justice. As we agreed, it is essential that cases submitted 
by the Regions be promptly referred to DOJ or rejected by Head
quarters if inadequate. A recent delay in this process has sug
gested the desirability of putting an understanding in writing. 

Accordingly, this memorandum confir~s that the ti~e for O~EP 
case concurrence is five days after submission to O~EP of the 
final referral package as prepared by my Division. We would hc?e ~~ 
have your concurrence in less than that time, especially since 0~:7 
has the Region's referral package on~ to two weeks in advance of 
the forwarding of it to you by my Division. In the absence of 
concurrence or comment at the close of five days, I will assume 
that OWEP has no comment on the referral. I will send the referral 
forward at that time for final approval by the Special Counsel for 

·Enforcement. 

I look forward to continuing to work with your office on the 
case referral process. 

,- . - .. 

- -. .-: ,,...--
· - .. _., ;,,_. ... 

·-.. .... / ./ 
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"Program Review of civil water Cases", dated July 20, 1983. 





UNITED 'TES ENVIROt-!MEHTAL PROTECTIO" .GEHCY 
' . ' 

:: !~· 2 o 19e.~ 

t-iEMORANOUH 

SUttJ~CT: Program Review of Civil water Cases 

FRO!~: Bruce R. Barrett, Di rector 
Off ice of Water Enforcement and Permits 

TO: Louise o. Jacobs 
Associate Enforcement counsel for \'later 

During the past several months my off ice has been reviewing 
and concurring in the refertjll of civil Clean \-Jater Act ( c~·.,A) and 
sate Drinking \'iater Act ( s IloiA) cases to the Department of Just ice 
(DOJ), modifications to consent decrees arisin~ from such 
referrals, proposed settlements and tne withdrawal of cases.which 
no longer merit prosecution. 

In liyht of completion of the Ow/CLec·rlow Chart describing 
Compliance/Enforcement procedures for the NPDES program and the 
Actin~ Administrator's recent decisions re~ardiny deleyation of 
enforcement authority, I wish to formalize the concurrence i)rocess 
between our two of fices regarding the pre-referral review of 
cases, consent decrees, settlement proposals and case withdrawals 
by O~I. 

Based on the Office of ~aters• responsibility as national 
proyram manayer for the Agency's water activities, pro-referral 
review of cases performed by rny Office will focus on the following 
subject areass 

l. Does tne caae involve cOlllplex technical issues that 
would require resources and/or technical expertise 
beyond that available in the Kegion? 

2. Does the case involve national policy issues i~portant 
to the uf f ice of \later? 

3. \Jill the case set a precedent which may impac·t on 
national p~ograms managed by the Office of Water? 

4. Does the case conform to existing Office of Water 
polici~s ana uuidance with r~spect t6 the initiation 
uz: jU(ll(~1al -.tCt1Utte6 .. cu1tltEMCES 
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Reviews which conform each ot the four areas to be reviewed 

will be concurred on by the Director of the Enforcement Division. 
The t:ntorc.:ement Division Director will also concur on those cases 
involving issues in one or ~ore of the four specified areas of 
interest if the F:nforcement Division Director is able to resolve 
the key issues after consultation with Enforcement counsel and the 
initiating Region. If the Division Director is unable to resolve 
the problem(s), such cases will bo escalated to the Office 
Director and to the Assistant Administrator, if necessary, for 
resolution of key issues and for concurrence or non-concurrence. 

I have assigned overall responsibility for pro9ram review of 
pre-referral packages to Robert w. Zeller, Ph.D., Director, 
Enforcement D~vision. Reviews involving violations of sections 
301 and 402 (NPOES) of the CWA will be assigned to David Lyons and 
his staff. Reviews involving sections 311 and 404 of the CWA, 
the SDiA, and the Marina Protection Research and Sanctuaries Act 
.(MPRSA) will be assigned to Don Olson and his staff. The person 
assigned to review each case will complete a reviow check sheet 
(copy atached) which will docµment for the file the reviewer's 
rationale for recol'lllftending concurrence/non-concurrence with the 
request for referral. 

I have instituted two procedural changes in l'lY Office which 
will help to ensure timely responses to your re~uesta for 

· concurrence. First, I have requested that the Water Division 
Directors send copies of all referral requests to my Off ice. 
8everal Regions are currently following this procedure. With this 
~rocedure in place, program reviaws will proceed simultaneously 
with legal reviews, and in most instances, be completed prior to 
the drafting of the referral memorandum to DOJ. This procedure 
has the advantaQe that o~ can ~rovide technical input into the 
referral memo if requested by your statf. second. I have 
instituted an internal tracking system wt1ich will allow my staff 
to pin-point exactly where any case is in the review and 
concurrence process. Copies of the pre-referral packages and OLEC 
requests for concurrence will be l~ged in and out through the 
Division.secretary, Judy Howell. I have established a time limit 
of five workday• for review of pre-referral packages and two days 
tor response to OLEC concurrence requests. 

I believe that these proceaures will enable us to work 
closely with your Office in the tin1aly review and referral to 
DOJ of requests by the Regions for the initiation of civil 
actions. 

Attachments 

. . . /4/S3 
.. N-338 ~ o. SHEDROl''f :dtC: R3109~: x~~~ 3 6L~oN-SHI::DROFF-6-l 7-8 3 

E 't OLSON•~r·4~1-83/re wr .. re-wr1 e- -~· · · · . 



Procodures for Program Raview of 
~udicial Referral Request 

Attachment A 

off ice of Hater Enforcement & Per::!tits 
Enforcewent Division 

l. Copies of pre-referral packages and concurrence docUDents will 
be logged in and date-stamped when receiv~d by the Division 
secretary. 

2. The logged documents will be delivered to Don Olson for 
distribution to the appropriate reviewer. NPDES related 
reviews will be conducted by the Compliance Branch, and 
Technical Evaluation and support Section staff. Non-NPDES, 
SD'-VA and MPRSA reviews will be conducted by the Drinking Hater 
and ~pecial Enforcement ar~ncn staff. 

3. Program reviews will be completed using the review term and 
returned to oon Olson within five workdays unless additional 
intormation not contained in the package is required to 
complete the review. 

4. I~ the reviewdr uncovers any tactual/~olicy issues that would 
cause uw~p to non-concur in the Reyion•s request for referral 
to DOJ, the reviewer should document his/her reason for 
recornmending non-concurrence on the review form or in a 
ser .. arate l"l\emorandum an<.1 irniaeciiately raise the matter to the 
Division Director's attention thru Don Olson. 

s. Completed review sheets and pre-referral packages will be 
checked by Don Olson and held until the concurrence cioc\.Unents 
are received. 

6. Don Olson will review the concurrence documents for 
consistency with the pre-referral package and any comments 
from the reviewer, initial the official file copy and forward 
the referral packaye to the Division Director for Program 
uf f ice concurrence. 

7. Any issues thC\t can not be resolved by the Division Dlroctor 
should be immediately brought to the attention of OLEC - Water 
so that they are aware of 0\".1gp• s concerns and recognize that 
there may be a delay in the concurrence process. · 

Notos This entire review process snould take no longer than seven 
workdays unle_ss additional· information is required or the 
mattor;contains issu~s that can not be resolved at the 
Division level. 

0'. \ 
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IV.B.18. 

"DIRECT REFERRAL MEMORANDUM", dated September 29, 1983.(Amended by IV.B.29) 





UNJTEO STATES ENVIRONMENTAL. PROTECT10N AGENCY 
•&.SHNGTOtt. DC a ... O 

MD10RANDOH 

SUBJECT: 

ROH: 

Direct &eferral~~/1Y 
Richard B. Maya /ft1 
Senior Enforceme t Coun•el . · 

TO: Associate Enforcement Coun.aela 

.· 

Attached la a letter of agreement between the Deputy· 
Administrator. on behalf of EPA. and the Acting Assi•tant· 
Attorney General £or Land and Natural Resource•. on behalf 

· - 0£ the· Department of ~uat1ce, regarding the referral cf 
certain·typea of cases from the Regional Offices directly 
to the Department of Justice for • period of one year OD 
an experimental ba•ia. 

You will note that this agreement does not go into 
effect until December 1, 1983, and that Courtney Price 
will distribute a memorandum within EPA explaining this 
agreement and how it.will be implemented within the Agency. 
Courtney would like to have the assistance of each of you 
.and your staffs in developing the guidance memorandum which 
will implement this agreement. Please review the agreement 
in your respective offices and •ubmit any augges~ions you 
may have for ita implementation •. . 

Thia office needs to closely .anitor both the efficiency 
and the effectiveness of this method of handling ra..ferrala. 
Therefore. it is an important responsibility to assure that 
this guidance memorandum receives careful and thoughtful · 
consideration. Please haVe your respective comments aubmitted . 
to me by Wednesday, October 26, 1983 to enable us.to prepare 
and distribute a guidance memorandum to the Regions well ~n 
advance of December 1. 1983. 

Attachment 
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Honora~i~ F. Henry n~oic~t, I! 
Acting Assista~t Atto:-ney Ge~eral 
Land anc Nat~ral Reso~rces Division 
U.S. De~a=-~~ent o: Justice 
washin;~cn, o.c. 20530 
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Dear Hank: -. . .. ~ ~ . . 
. ... ~ ,__ -

-.. ... - . -
-~-
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A 1 & • .,.h ,.i S .. a...,· .. ,... 8. ·10-~-=. ~-r• s a resu to~ ou:- meeting on ... urs ... ay, e;:>..__,_,;,__ , .c::~- -: 

and the subsequent dis=ussions o= respective sta::s, we are i~ 
agreement that, subject to the concitions set forth belo~, the 
classes of cases listed herein will be referred.~irectly ~=-c~ 
EPA's Regional Offices to the Land and Natural Resou:-:es Divisi=~ 
of the Department of Justice in Washington, D.C. 

The terms, conditions and procedures to be followed in 
implementing this agreement are: 

1. The Assistant Adrnin~strato:- for En:orcernent and Co~;lian=e 
Monitoring will waive for a perioj o~ one year t~e =e~~~=e~e~~ 
o~ the Assistant Administ=ator's p=ior concu=rence ~o= re~e=:-21 
to the De?art~ent of Jus~ice for the follofting classes o: 
judicial enforcement cases: 

(a) Cases under Section 1414(b) o! the Safe Drinking Water 
Act which involve violations of the National !n~e=i~ 
Pri~ary Drinking Water Regulati~ns, such as re~orting er 
monitoring violat~ons, or maximum contaminant violati~ns; 

(b) The following cases under.the Clean Water Act: 

(i) cases involving discharges without a per~it 
by industrial dischargers: 

(ii) all cases against minor industrial dischargersi 

(iii) cases involving failure to monitor"or report by 
industrial dischargers; 



( iv) 

-~-

referrals to collect stipulated penalties fro~ 
industrials under consen~ decrees; 

(v) referrals to collect administrative spill pena:~~ 
uncer Section 311[j) of the C~A; 

(c) All cases unde= the Clean Air Act exce~t the follo•i~G: 

. 

(i) cases involving t.he steel in:.·..!~~:-y; 

( iii) 

cases involving non-£e:-rous s~el~e:-s; 

c3ses irn~lving Natio:lal E:-7'.issio;;s S~ar.ca:-d.:; 
Eaza:-cous Ai:- Pollutants; 

-=-..----
( i \') cases inv:>lvi:1g the post-1982 en:o:-=-emen':. po.:.i:::,.·. 

' ' · . 
2. Cases described in Section l~ above, shall be referred 

directly fro~ the Regional Ad~inis~rator to the Land and 
Natural Resources Division of DOJ in the following manne=: 

{a) The referral package shall be for~arded to the Assista~: 
Attorney General for Land and Natural Resources, U.S. 
De?ar~~ent of Justice (DOJ), with co~ies of t~e package 
being simultaneou~ly forwarded to the U.S. Attorney 
(USA) for the appropriate judicial district in which 
the proposed case is to be filed (rnarked •advance co~y-
no action reauired at this time•), and the Assistan~ ~ 
Ad=inistrator for En:orcernent and Co~?liance Moni-:.o~i~ 
(OEC~) at E?A Headquarters. OEC~ shall have the ~o!!~~~~; 
functions with regard to said re:erral pacr.age: 

( i) 

(ii) 

OEC~·shall have no resoonsi~ilitv for review o: 
such referral packages, and the referral shall be 
effective as of the date of receipt of the package 
by DOJ; however, OECM shall cor:".:nent to the Region 
u~on any apparent shortcomings or defects which 
it may observe in the package. DOJ may, of course, 
continue to consult with CECH on sue~ referr~l •• 
Ot.herwise, OEC.M shall t>e responsible only f_or 
routine oversicht of the progress and management 
of the case consistent with applicable present 
and future guidance. OECM shall, however, retain 
final authority to ap~rove settlements on··beh~lf 
gf EPa for these cases, as in other cases. · ... 

The referral package shall be in the format and 
contain information provided by guidance memoranda 
as may be promulgated from time to time by CECH in 
consultation with DOJ and Regional rep~esentatives. 
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(iii) DOJ shall, within 30 cays fro::-: recei;;:it c: the 
referral package, dete:.-;:-.ine (1) whet~er the La~2s 
Division of DJJ will have lead res~~ns:~:1:~1 ~~= 
the· case; or (2) whet.he:- the us.:. ... ·ill ha·Je lee= 
responsi~ility for the case. 

( iv) 

: •..... 
While it is agreed th~t to the exten~ !easi~le, 
cases in ~hich the USA will have :~e lead ~ill 2e 
transcitted to the USA !o:- £ili~; a~~ han~!i~; 
w.ithin t.his 30-d.::y ~e:-:.s=, i: '!::)'::),; C::e:e:-:::.:.~es ::-. .::: 
the case requires ac=itic~cl leg~: c:- :a=t~~: 
develo?~ent at D~J p=ic= to :-c:e~ri~; ~~e ~a::~= 
to the USA, the c~se cay be ret~=~e~ :o t~e 
Regional Office, or =ay be retained-a: the Lan=s 
Division of DOJ for fur:her develo;;:i~ent, incl~~i~; 
requesting ad=itional infor~ation fro~ the Recic~al 
O cc~CQ In anv eve~~ o~~ w1·11 no~:cv t~e ~~;:~-- 1 
~ ... - -· - ,,,,_, .._,J,,_ - -·-J otl ..... _:::'_.__.. •• .:;._ 

o::ice, O~C~ and the USA o: its dete:7.'.i~atic~ o: 
the lead role within the ab~ve-~entionec 30-d.::v 
pe:rio=. 

Regar::!less of whethe:::- DOJ o:- t!"le US.; .is dete:::-:::.:.n:c 
to have lead responsi~ility :o= ~anage~ent c: 
the case, the p=ocec~:res and ti~e lirnitatio~s s~t 
fo:rth in the ~OU and 28 CFR 50.65 et sec., shall 
remain in effec~ and shall run concurre~tly ~i~~ 
the rnar.age~ent deter~in~:io~s ~ace pu:::-suant t= 
th.:.s agree~~nt. 

3. {a) All othe= cases not specifically desc~ibed in ?a:ra;=a?~ 
1 b h . h •h R . l oc·· f .... , , a ove, ""· ic .... e eg1ona _::.ces p:::-o;:>ose o:- JUC.::.c:~-

enforcement shall first be for~ardec to OSCX and the 
appropriate Headquarters pro;ram off ice for review. 
A copy of the referral package shall be forwarded si~ul
taneously by. the Regional O!f ice to the Lands Divisio~ c: 
D~J and to the USA for the appropriate judicial districtr 
the USA's copy be~ng marked •advance copy-no action :re;uire~ 
.at th is t ime • • 

. . . 

(b) CECH shall review the referral package wit~in twenty-one 
(21} calendar days of the date of recei?t of said pa~ka9: 
from the Regional Adrainistrator and shall, within said 
time period, make a dete::mination of whether the case 
should be (a) formally referred to DJJ, (b) returned to 
the Regional Administrator for any additional development 
which may be required; or (c) whether the Regional 
Administrator should be requested to provide any additio:-.al 
mateiial or information which may be ·required to satisfy 
the necessary and essential leg~l an= :actual req~i=e~e~~s 
for that type of case. 

0 I - . 

0 ~'--;· 
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(c) Any request for information, or ·return of the case 

( c) 

to the Region shall be trans~i::ed by a~~=c~::-iate lc::e::
or memorandum signed by the A.; for OEC~ Co:- her ces·-~) 
within the aforementioned twen:y-o~e day perio~. s~ -~ 
OECM concur in· the p=oposed referral of the case to ::: 
the ac::ual referral sr.al..l be by lett.e::- :=:-c::-. ::-,e .'!._'!.. ::::::-

OEC~ (or h·er desig:lee} sig";"led within fo\.::-:een cays c:: 
the t.e:-=.ination of the aforr::men:io~.c:d ~wer.:y-o~e c.a::· 
review period. Co?ies o~ the letters ::-afe::-:-e~ to ~e::-e~~ 
shall be sent to the Assistant .Mtt:):-ne:: G-:-:ier.:l =~= ::-.-:: 
Lan.ds Di vi.sion of D'.)J. 

U? o :-: :- e c e i pt of the ref e ::- :- a l pa =}:a ;; ·:- ~ ·; 
p:-o=e=~=-es and ti~e deacli~es 
~o. B of t~e HO~ shall a?ply. 

-
In order to allo~ suf!icient tice p:-ior :o i~?:erne:-::a:i=~ --

t~is ac::-ee~e:it to make the U.S. Attor~evs, the Re;io~al O!f::2s 
and ou= sta::s aware o: these provisions, it is a~=eec that t~:s 
agreement shall b~co~e e!fective Dececbe:- 1, 1953. Cou~tney ?=ice 
will distribute a ~e~~=ancu= ~ithin S?n ex?lair.ing t~is a;ree~e~~ 
and how it will be i~?le~ented within t~e A;e~c;. [Yo~ will =ec~i~e 
a copy.) 

I believe that this agreement will eli~ina:e the necessi:y 
for~allv amendina the Mern~=andu~ o: Un~e=s:an~inc between o~= 
respectlve agencies, and will provide necessary ;xperience to 
ascertain whether these procedures will result in SiGni:ican~ 
savings o: tirne anc resources. In tha: :-~garc, ! have as};ec 
C ' -- t .... - ~, .; ..._, ... ; .. ,... ..: • ... :a • - ~ ... .... ~ ~.; c ~ ,.... : ~ ..... ~ o u - .... n e y o es ... a - _ .. s. 1 c - .. - e - ... a _ o _ r.: e ~- s u __ n ~ _: 1 e e __ • -.. _ : c _ _ .. _ ::. 
agreement durin; ~he one year t:-ial ~e=io~, an~ : ask =~~~ y~~ 
coo?e=ate with her in provi~in; su:~ :-eason~blc an~ necessa:-y 
in:o:-r:-.at.ion as s!"ie may request o: yc:J in :-:-.a~~in:; t~at detcr::-. .:..:-:.::.:ic:-.• 
At the end of the trial period--or a: any time in the interval--
we may propose such adjustments in the procedures set fo:-th here.:.~ 
as may be appropriate based on experience of all parties. 

It is further understood that it ·is the T::'...!tu.;l desir~ o: t~e 
Agency and DOJ that cases be referred to the USA fo:- filing as 
expeditiously as possible.· · · 

~ 

I appreciate your c6operation in a:-riving at this ag=~~rnen:. 
If this meets with your ap?roval, please sign the enclosed co~y 
in the space indicated below and return the CO?Y to me for ou~ 
files. 

Sincerely yours, 

~~/·~ 
Alvin L. Al~ 

':' ··.o--•• ~-:::t·-·c·-- T":° .. • .r:. ____ .1 ·\,,:--- •• - , .... -

Ac~~~c Assis:a~~ A~~o=~ey Ge~eral 
. ~-=-~c. S.nc ?~a~:.:.:-al Res=--.::-ces D.:..-.::.s.:.o:-: 

- . - - . . . . ... - ·~ - .c .,. •. - - .: - -
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~~~a~ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
e;. I ~r WASHINGTON, O.C. 20460 
~'•c ,.,.0 ,tC.' 

. }!AR 8 19C4 

MEMORANDUM 

(.jl J 11"'.( t;J 

[~l~Mr"J ~.·tt.r :..•4J 

COaJ1Plt•1wrt: •JIO'·· 1 c ....... ,: 

SUBJECT: Headquarters Revie{)rid ~acki:L::}f .Civil Referrals 

Courtney M. Price~{),. ~...c---r'ROM: 

TO: 

Assistant Administrator 
Office of Enforce:nent and Compliance Mo_nitoring 

Regional Ad:ninistrators 
Reg ions I-X 

Regional Counsels 
Reg ions I-X 

Associate Enforcement Counsels 

The Off ice of Enforcement and Compliance Monitoring is 
committed to working cooperatively with Regional Offices to 
track civil enforcement litigation and to generally improve 
management of EPA's enforcement litigation. The following 
procedures provide for expedited handling of case referrals 
which continue to be reviewed by Headquarters and for over
sight of "direct" case referrals. They also clarify roles 
in the management of various classes of judicial actions. 
This guidance supplements and, where inconsistent, su~ersedes 
previous guidance on review and tracking of civil referrals. 

I. CLASSIFICATION OF REFERRALS 

Four distinct classes of cases have evolved in the Agency's 
civil judicial enforcement program. Those classes of cases and 
rQles in handling each cl~ss may be described as follows: 

Class I: Nationally managed cases involving highly 
significant and precedential issues of major 
importance in the particular program, or 
involving ·activities in more than one Region. 
The lead legal and/or technical responsibilities 
in such cases usually rest in Headquarters, with 
assistance from the R~gional office(s). 

C_.,·7' 7' .f ....... 
....I ; . 
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Class II: Cases invol'Jinu i;,sues of SiCJnific.:inc.!.c!"l 
mcly be unic..;uc or prcc~dcntL:il, or ""hie .. <:i

im~ortant to establish or further Agency 
cntorccmcnt go.:ils. The lead legal and 
technical responsibilities in such cuses 
usually rest in the Regional offices, with 
substantial assistance and oversight f ror.1 
Headqu<irters. 

Class III: Cases whic~ are si~ni:icunt and i~~orta~t to 
Agency enforcement-goals, but whic; are nc: 
likely to raise issues which are uni~~e o= 
prececential. The lead legal and tec~nica~ 
responsibilities in such cases rest in t~e 
Regional off ices. Headquart~rs involve~ent 
will be linited to general oversight to ensu 
that Agency policies are followed and that 
cases are being prosecuted in an expeditic~s 
manner. Routine communications should take 
place directly between Regional attornev 
staff a~d the Department of Justice or u.s. 
Attorneys. 

Class !V: Cases which nay be referred directly fro::-i t·l°'.' 
R~gions to Department of Justice (DOJ) 
Headquarters pursuant to the Septernber.~9. 
1983 letter agreement between Alvin L. -
for EPA and F. Henry Habicht, II for c 
(copy attached). Direct referr~ls arc 
presently authorized for the ~ore ro~tin~ 
ca~es in the Air and Water programs. 
Headquarters attorney involvement in these 
cases will be limited to su~~ary review and 
oversight as described herein. Routine 
communications should take place between 
Regional Attorney Staff and DOJ or U.S. 
Attorneys. 

The classes of cases which fall within the Class IV are 
set forth with specificity in the letter agreement between 
Alvin Alm and F. Henry Habicht, II dated September 29, 1983. 
For all other cases, the initial determination of category 
and lead responsibilities will be made by the Regional 
Administrator at the time the referral package is forwarded 
to Headquarters for review. That determination should be 
included as a part of the cover memorandum accompanying and 
summarizing the referral package. Unless· the Associate En for 
ment Counsel for the appropriate OECM division disagrees, the 
case. wi:l l be handled accordingly. Should the ASSOC ia te 
Enforcement Coun5el believe that the case has been 
miscategorized, he or she should consult with the Regional 
Adrr{inistrator or the design.Jted Regional enforcement c.on~act 
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regarding the classification of the case or dcci~ion on lc~d 
responsibilities. The Associate will also notify the Regional 
Counsel of the issue. If agreement cannot be achieved, I will 
determine the appropri~te classification and lead responsi
bilities after consultation with all relevant parties withi~ 
the Agency. 

After the initial classification of a case, facts may 
develop or issues arise which will justify a reclassification. 
Either the Associate Enforcement Counsel or the Regiona~ 
Administrator (or the designated Regional enforcement cor.t~ct 
person) ~ay suggest reclassification of ~ case or modif i
cation of lead responsibilities. The decision on reclassi:i
cation will be mace as cescribed above fer original classi:i
cation. 

II. EVALUATION OF DIRECT REFERRALS 

on December 1, 1983 we started a one year trial period for 
direct referral of certain types of enforcement litigation to 
the Department of Justice. The types of civil enforce~ent 
cases for which I have waived the requirement of concurrence 
are listed in a September 29, 1983 letter from Al~in L. Alm to 
F. Henry Habicht, II (copy attached). Procedur~s for inple
menting the direct referral process were detailed in a 
November 28, 1983, memorandum I addressed to Regional 
Administrators, Regional Counsels and Headquarters staff (cc;;;y 
attached). As a point of clarification, it is my intent that 
contempt actions may also be handled as direct referrals i: t~~ 
original case would rneet the current criteria for direct r~~err~l. 

Headcuarters will review and evaluate the information cc=v 
required to be furnished to EPA Headquarters when each direct-· 
refer-ral is sent to the Department of Justice. Associate 
Enforcement Counsels for the programs wh~re direct referrals 
are utilized will prepare checklists which, at a mininum, 
provide for review of the following criteria: 

A. Approoriateness of direct referral 

T~e case ihould be clearly within one of the categories 
enumerated in the September 29, 1983, letter from Alvin Alm to 
F. Henry Habicht, II for which direct referral may be used. 
Contempt actions in cases which fit the direct referral cate
gories may also be hand~ed through direct referral procedures. 
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B. Format of the cover memorandum 

The referral package should include the Case Data and 
racility Data forms and a cover memorandum which identifies 
and discusses at least the following subjects: nature of the 
case, cause of action, proposed remedy, issues of national 
or precedential significance, description of consultation 
for case development (including names of Headquarters and 
DOJ attorneys contacted), identification· of Regional contact 
persons, and basis for treating case as a di=ec~ refer=~l. 

c. Substantive ade~uacy of direct referrals 

Each direct refer=al package should contain the followin; 
elenents: 

1. An ade~uate cause of action; 

2. Description of evidence sufficient to prove the. 
violations (copies of docunentary evidence should 
be attached, if possible, and the person(s) with 
custody of all evidence should be identified); 

3. Evaluation of potential defendants and a discussion 
of why the named defendants were selected; 

4. Discussion of State involvement in efforts to 
resolve the violations; 

s. Evaluation of potential defenses and how th~y ca~ 
be refuted; 

6. Evaluation of issues of precedential sign1t1cance 
in the case, including a discussion about how the 
positions proposed by the Regional Office are· 
consistent with law and national policy; 

7. Description of the environmental harm to be remedied 
or other reasons which justify prosecution of the 
case at the time of referral: 

a. Description of the remedy to be sought or the 
specific discovery required to establish a remedy 
in the case; 

9. Discussion of ·penalties to be sought (a) if the 
case proceeds to trial and (b) as an initial 
settlement position; and 
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Description of attempt~ made to settle the case . , 
problems encountered in scttlem~nt discus3ions, 
and the date of the la$t contact with the source 
owner or other potential dcfcnd~nt. 

Within 30 calendar days after receiving the information 
copy of a direct referral the Associate Enforcement Counsel 
will send a copy of the completed checklist to the Regional 
Office, maintaining a file copy to serve as a basis for 
periodic evaluation. 

If a case which is not within the cotegory for ti=ect 
referral is erroneously sent through the direct referral pro
cess, the Associate ~nforce~ent Counsel will prepare a 
response ranging from a si~~le notice to the R~gion indicat
ing why the cir~ct referral was erroneous to a withdrawal 
frora the Departraent of Justice. If a case which should have 
been directly referred to the Depart~ent ot Justice is 
erroneously sent to Headquarters for con~urrence, the 
Associate will, after consultation with the Region, forward 
it to the Department of Justice as a direct referral. A co~v 
of the memorandum forwarding the case to the Depart~ent of 
Justic~ will be sent to the Region. 

III. TRACKING ALL RE.FC::R~LS IN THE CO:·\PUTER DOCKET 

All civil cases must be entered and tracked in the 
Enforcement Docket System. Guidance on responsibilities for 
docket procedures is contained in ~c~oranda dated April 21, 
1983, November 23, 1983, and Nove~ber 28, 1983 (co9ies 
attached). The following docket guidance SU??lements and, 
where inconsistent, supersedes those memorunda. 

Each Regional attorney has primary responsibility for 
updating all of his or her active cases as part of the monthly 
update procedures. Headquarters attorneys will also continue 
to provide information to the system. Case Status Update 
reports will be sent on or about the first of each month to 
the Regional Docket Control or Regional Coordinator for 
distribution to the responsible Regional attorneys. By the 
10th of each month, the Regional attorney must see that an 
update is submitted to the Regional data analyst (if the 
Region has ·one) or is mailed to Headquarters Docket Control, 
Bruce Rothrock (LE-130A). 

As with all referrals, an infot'T:lation co~y of direct 
referrals must be sent to Headquarters, directed to my atten
tion, and must include completed case Data and Facility Data 
Forms (copies of those forms are attached). The Correspondence 
Control Unit ·(CCU) will route the package to the appropriate 

. 
Th\ 
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OECM division, and will 11ivc the Ca~c nat.:i Form, the Faci •. · 
Data Form, and a copy of the cover letter rcterr.:il memor.:i 
to Headquarters Docket control (or entry of the c.:isc into 
the Docket Syst0rn. Hcgionz with RC(jiOnul Docket Ccnt?:"ol she'. 
give copies of the Case and ~acility Data Forms and the 
referral memorand·um directly to reyional data analyst for ent=~· 
into the system. failure to attach those forms may result in 
the cases not being entered in the Docket System, and the 
Region not receiving credit for the case at the ti~e of 
referral. 

CO?ies of direct referral packages are to be sen~ si~ul
taneously to the Department of Justice and E?A Heac~warters. 
The 11 Date to E?h Headquarters" and the 11 oa te Referred to 
DOJ" shown in the Case Docket System w i 11 be the date· on the 
cover letter fro~ the Regional Ad~inistrator. The System is 
being modified so that direct referrals will be identified 
and can be separately retrieved f rc~ the system. A new 
event for ~Date Received EPA HQ" will also be added. This 
event will be used as an approximate date when the Land 
and Natural Resources Division, Department of Justice, 
receives the ~eferral package and, consequently, when the 
thirty day clock begins to run tor determining whether 
Head~uarters DOJ or the U.S. Attorney will have the lead 
litigation responsibilities as ~rovided in the Septe~ber 29, 
1983 letter agreement b~tween·Alvin Al~ and Henry Habicht, II. 

IV. REFERRALS REQUIRING CONCURRENCE 

The revie~ criteria for direct referrals contained in 
this memorand~~ also apply to cases which require Head~~arters 
concurrence. Rather than incorporating the results of review 
in a file checklist, however, the results will be incorporated 
in the memorandum that Associates prepare for me reco~~ending 
whether to refer the case to the Department of Justice or 
return the case to the Region. A copy of the memorandum will 
be sent to the Region. It the case represents a type that 
should be considered for direct referral in the future, the 
memorandum addressed to me should so indicate. 

All settlement~ require Headquarters concurrence. Thus, 
referrals which include a consent decree to be filed with 
the complaint require Headqu·arters concurrence. Such referrals 
should contain the following elements: 

l. A clear statement of a cause of action; 

2. Ide·ntification and discussion of any issues of 
national significancd; 
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3. Analysis justifying propo$Cd penultics in terms o: 
applicable penalty policies: and 

4. An enforceable consent decree which (a) resolves 
the violation, (b) is in accordance with requir~
ments of applicable statutes, regulations and 
policies and (c) includes an appropriate ter~i
nation date or specifies some other process for 
concluding the court's jurisdiction. See "GuiC:a:.ce 
for D::-afting Judicial Consent Dec:-ees" (G:·i-17) 
issued October 19, 1983 for a co~?lete desc:-i?t:cn 
of consent decree re~uire~ents. 

v. l·1A:,;;.GING THE CIVIL SNFORCS~·tE~n DOCr:ST 

Involvement by the Associate Enforce~ent Counsels in all 
cases, including those that do and do not require Headquarters 
concurrence, will provide a basis for developing national 
expertise and will identify areas ~here national guidance is 
needed. In addition it will prepare us to respond quickly 
when settlement proposals are subLlitted for approval. We 
must ensure that litigation is ex?editiously prosecuted, that 
national policies are implemented and that statutory require
ments are scru?ulously observed. Whenever Headquarters 
identifies a problem, the Associate Enforcement Counsel 
should communicate with the Regional Counsel and Departnent 
of Justice. Where quick resolution cannot be informally 
achieved, the Associate should co~~unicate i~ writing on ~he 
subject to the Regional Off ice and Oepart~ent of Justice and 
place a copy of the memo in the Headquarters case file. I 
rely on the judgment of each Associate as to when a matter is 
of sufficient importance that it should be called to my 
attention. 

The Associate Enforcement Counsels will monitor the 
activities of the Regions and the Department of Justice to 
make sure that all cases are vigorously prosecuted after 
referral. Extensive informal discussions and efforts at 
voluntary resolution normally occur prior to referral. We 
should move forward resolutely when litigation is required. 
Settlement discussions may, of c =se, proceed on a parallel 
track, but they generally shoulc! ,ot result in suspension of 
litigation activities. My Novem~er 28, 1983 memorandum 
describing procedures for implementation of direct referrals 
specifically requires that I concur in any delay after a 
case has been referred to the Department of Justice. Whether 
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or not the case was directly referred, the Associates s~oul 
identify and call to my attention uny instunce where the · 
government has cau5~d or agreed to delay in the filing or 
prosecution of any c~se without my consent. 

The Associate Entorcement Counsels will use the 
computerized enforcement docket and other available informaticn 
to monitor the overall litigation effort. In addition, they 
and their staffs will make periodic visits to Regional of fices 
to fulfill this office's oversight role. unless action is 
requi=ea to ensu=e that an ~gency ?Olicy or a legal requi=e
ment is followed, or that a case is prosecuted expeditiously, 
this off ice will noc interject itself into individual Class 
III or Class IV case~. Head~uarters attorneys may, at.the 
request of a Regional off icc to the Associate Enforcement 
Counsel, provide assistance, consistent with resource 
availability and other priorities. 

My November 28, 1983 rnemorand~~ on direct referrals 
indicates that Regional off ices should obtain Headquarters 
approval for settlement pro~osals before they are forwarded 
to the defendant. This procedure should ap~ly to to all 
cases whether or not they were directly reffered. Each 
Associate Enforcement Counsel is authorized to app~ove 
settle~ents at this stage, using his or her judgment whether 
to confer W"ith me on critical issues before agreeing to a 
proposal. The Associate will make sure the settlement meet~ 
the criteria set forth above for consent decrees, complies 
with all applicable policies and laws, and is consistent 
with national program objectives. I must approve all :inal 
settlements before they are filed in court. 

Attachments 

cc: Office Directors, OEC~ 
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"D~legation of Authorities to the Deputy Administrator", dated March 19, 
1984. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. O.C 20460 

March 19, 1984 

THE ADMINISTRATOR 

MEMORANDUM 

SUBJECT: Delegation of Authorities to the Deputy Administrator 

TO: Assistant Administrators 
General Counsel 
Inspector General 
Associate Administra~ors 
Regional Administrators 
Staff Off ice Directors 

In the interest of streamlining our management of the 
Agency, I have today delegated to the Deputy Administrator the 
authority to take certain actions relating to internal agency 
management and organization or routine regulatory matters. 
This delegation will be added to the EPA Delegations Manual 
which is currently under revision. 

This action is designed to relieve me of the burden of 
acting on the volume of internal management decisions and other 
relatively routine or pro forma signature items. As experience 
suggests additional areas in which signature by the Deputy 
Administrator may improve our management performance, I will 
expand the scope of the current delegation. Beginning 
immediately, decision documents addressing the following 
matters should be prepared for Mr. Alm's signature: 

Agericy reorganizations: 

Agency directives and internal delegations of 
authority: -

Advisory Board letters and charter actions 

Approval of Advance Treatment projects: and 
• 

Concurrence in modifications of State Plans under 
the Coal Mine Safety and Reclamation Act as 
petitioned by the Department of the Interior. 

nrd£-9e~ 4' 
William o, Ruckelshaus 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20410 

~.A~ I 3 1984 

MEl'IORANOUM 

OFFICE OF 
ADMINISTRATION 
AND RESOURCES 

MANAGEMENT 

SUBJECT: General Delegation of Authority -- ACTION MEMORANDUM 

FROM: Howard M. Messne~~ 
Assistant Adminstrator 

TO: The Administrator 

THRU: 
~e Deputy Administrator AA 

ISSUE 

To allow the Deputy Administrator to exercise, at any time, 
certain delegable authorities of the Administrator. 

BACKGROUND 

Reorganization Plan No. 3 of 1970 states that, "The Deputy 
Administrator shall perform such functions as the Administrator 
shall assign or delegate, and shall act as Administrator during 
the absence or disability of the Administrator or in the event of 
a vacancy in the office of the Administrator.• 

As a part of our analysis of the Agency's current delegations 
of authorities, my staff has identified a number of opportunities 
to streamline Agency action by delegating signature authority 
to the Deputy Administrator. Generally speaking, these matters 
involve routine administrative decisions, minor regulatory actions, 
and matters of internal management and organization. Examples of 
such actions include: 

0 Advisory Board letters and charter actions: 
• 

0 Agency reorganizations: 

0 Agency directives and internal delegations: 

·. ~ . _, 
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Ap.proval of Advanced Treatment projects: and 

Concurrences in modifications of State Plans under the 
Coal Mine Safety and Reclamation Act as petitioned by 
the Department of the Interior. 

The efficiencies associated with delegating signature authority 
to the Deputy Administrator could be obtained by two means. On 
one hand, you could delegate authority to act in these specific 
areas set forth in a narrowly-prescribed delegation. On the other 
hand, the delegation could be broadly drafted to authorize the 
Deputy Administrator to perform any act not statutorily requirea 
to be performed by the Administrator. 

While our analysis favors the use of as broad a delegation as 
possible, the General Counsel has made the point that delegation 
language which is too general could cause confusion and possibly 
conflict with other delegations as published. Within the context 
of the attached delegation, you and the Deputy would determine 
those actions you wish the Deputy to take without prior consulta
tion with you, and we would publish those in the dele;ation •. As 
experience suggests additional areas in which you wish t·he Deputy 

·to act, he could be delegated such actions by amending this single 
delegation. 

The attached delegation authorizes the Deputy to exercise 
certain authorities not reserved to the Administrator by statute. 
It would give the Deputy full authority to act on your behalf at 
any time. This is designed to relieve you of the burden of signing 
or otherwise approving a volume of internal management actions or 
relatively routine, pro forma signature items. This delegation 
will become the initial delegation in the EPA Delegations Manual 
which is currently undergoing a major revision. 

RECOMMENDATIONS 

I recommend you indicate _your approval of Delegation 1-1 by 
signing below. 

. .. 
Attachment 

Approve:· y~...../~ 
Date: ~ //'f 



1200 
tEI.m\TIONS 

GENERAL, ~INISTRATIVE ANO MISCEUANEXXJS 

1. AUl'HCRin. To exercise certain delegable autb=>rities of the ldministrator 
incl\.ding, b.Jt not limited to the following: 

a. signature of ldviscry Board letters ard charter act.ions: 

b. approval of internal k;}ency reorganizations: 

c. appr01al of Agency directives are internal <SP.legations of authority: 

d. decisions on ldvanced Treat::nent (AT) ~ojects: am 

e. conOJrrences in nodifications of State Plans urder the Coal Mine 
Safety~ R!clamation Act as petitioned by the Departnent of Interior. 

2. TO WHCM IEUXil\TED. '1'he Deputy ldministrator. 

3. REIEUXa\Tl~. 'Ihis auth:>ri ty may be redelegated with the concurrence of .. 
the Administrator. · 

4. ADDITIOOAL REFERENCES. This delegation does not superse:ie arrt other 
delegation in this f"anual. Delegation of other specific auttcrities will be 
docurrente:i in revisions of this delegation. 





IV.B.23. 

"Races to the Courthouse", dated March 20, 1984. 





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

MAR 2 0 1984 
THE ADMINISTRATOR 

MEMORANDUM 

SUBJECT: Races to the Courthouse 

FROM: The Administrator~.d£--9e~ ... 4's.---
To: Assistant Administrators 

Off ice Directors 
Chief Judicial Officer 

When EPA takes regulatory action, it is frequently sue.d. 
Many of the statutes governing our Agency provide for such 
suits to be filed only in one court, generally the United 
States Court of Appeals for the District of Columbia Circuit. 
However, a number of the statutes under which we operate 
allow the Agency to be sued in any United States Court of 
Appeals. This has led some litigants to sue in the court of 
appeals they believe will be most likely to rule in their 
favor, a practice known as forum shopping. 

A federal statute, 28 u.s.c. 2112(a), requires all 
lawsuits filed against a federal agency in courts of appeals 
to be transferred to the court of appeals in which the first 
suit was filed. That court may then transfer all the suits 
to another court of appeals, but may, in its discretion, 
decide all the cases itself. This statute has led some forum 
shoppers to seek to be the first to file a lawsuit in the 
court uf their choice. This practice is known as racing 
to the courthouse. Racers have adopted such measures as 
stationing staff members for months in government off ices 
waiting for an action to be announced, maintaining open long 
distance telephone lines to distant courthouses, and estab
lishing lenythy human signalling chains to let lawyers know 
~hen to file petitions for review. 

EPA actions u~der the Clean Water Act are currently 
subject to rulei (40 CFR Part 100) that eliminate the most 
abusive aspects of races to the courthouse by setting the 
date of agency 'action for judicial review purposes at two 
weeks after the date of .publication in the Federal Regi~~.er. 

:..;z. :ti 7;; . :23 ~T.·l ~::·,, 
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However, races to the courthouse are possible under 
other EPA-administered statutes. Races were recently run to 
file lawsuits against two EPA regulatory actions under the 
Uranium Mill Tailings Radiation Control Act and the Federal 
Insecticide, Fungicide, and Rodenticide Act. The races 
resulted in interference with EPA work ann in unnecessary 
litigation. Soon I expect to propose rules that will elimi
nate some of the abusive practices associated with such 
races. The rules, if adopted, will set the time and date of 
a number of EPA actions, for purposes of judicial review, two 
weeks or more after the action is signed or, for rules and 
similar actions, published in the Federal Register. In the 
meantime, I am asking each of ·you to take the following steps 
to prevent races on regulatory actions that are taken before 
these rules are adopted. 

Rulemaking and Related Actions. In all final rules 
and related actions listed in Attachment A, include the 
following statement in the "DATES" section of the preamble 
to the final rule: 

These regulations shall be promulgated far 
purposes of judicial review at 1:00 p.m. 
eastern time on [two weeks after the date 
of publication in the Federal Register]. 

The bracketed material will be deleted by the Off ice of the 
Federal Register and the actual date substituted. The 
effective date should be changed to reflect this delay in 
promulgation. Most rules should be made effective 60 days 
after promulgation. In these cases, the following language 
should also appear in the "DATES" section: 

These regulations shall become effective on 
[74 days after the date of publication in the 
Federal Register]. 

Inclusion of an action in Attachment A does not constitute 
an Agency opinion that it is rulemaking for purposes of the 
Administrative Procedure Act. 

Adjudication. All final orders in adjudications listed 
in Attachment B should include the_ following languag~: 

. 
For purposes of judicial review, the ~ate of 
issuance or entry of this order ~hall be 
fourteen days after the date it is signed. 

Exceptions. The General Counsel, or the Judicial Officer, 
may shorten the deferral period or waive these requireme~ts 
w·hen special circumstances, such as the n·eed· to comply with a 
statutory or court-ordered deadlin~, so require. · 



Attachment A 

Rulemaking and Related Actions 

Clean Water Act 

Apply the requirements of 40 C.F.R. Part 100. 

Resource Conservation and Recovery Act 

Authorization and interim authorization of state 
Hazardous Waste Management programs. 

·Toxic Substances Control Act 

All final rules. 

Safe Drinking Water Act 

All final direct federal implementation underground 
injection control programs. 

Approval or disapproval of state-submitted 
underground injection control programs. 

Final agency action on petitions for designation 
of aquifers under Section 1424(e). 

Uranium Mill Tailings Radiation Control Act 

All final rules. 

Atomic Energy Act 

All final rules. 

Federal Food, Drug, and Cosmetic Act 

All final rules. 

,- ,,-
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Attachment B 

Adjudications 

Clean Water Act 

Decisions on appeal to the Administrator under 40 C.F.R. 
§§124.91 or 124.125. 

Resource Conservation and Recovery Act 

Final decisions on EPA-issued or denied permits for 
hazardous waste management facilities. 

Federal Insecticide, Fungicide, and Rodenticide Act 

Final orders following a public hearing in pesticide 
cancellation or suspension proceedings. 

Safe Drinking Water Act 

Decisions on applications for variances or exemptions 
under sections 1415 or 1416 

Federal Food, Drug, and Cosmetic Act 

Final decisions on pesticides tolerances that are 
reviewable under 21 u.s.c. 346a(i) or 348(g). 





IV.B.24. 

"Guidance for Enforcing Federal District Court Orders", dated May 8, 1984. 
This document is reproduced at Section IV D.l., this compendium. 

gDI 





IV.B.25. 

"Guidance on Counting and Crediting Civil Judicial Referrals", dated June 
15, 1984. See GM-29. 





IV.B.26. 

"Revised Regional Referral Package Cover Letter and Data Sheet" dated May 
30, 1985. See GM-40. 
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IV.B.27. 

"FORM OF SETTLEMENT OF CIVIL JUDICIAL CASES", dated July 24, 1985. See 
GM-42. 

(--. .--- : 
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IV.B.28. 

"Direct Referrals Clean Water Act - 'No Permit' Cases", dated September 11, 
1985. 
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UNITED STATES ENVIRO~:\tE~TAL PROTECTION AGE~CY 
WASHl~GTO~. O.C. 20-160 

SEP I I 1985 

OFFICE OF fSfORCf"!E'"T 
"SD CO"!PLl"SCE 

MO."il TORISG 

MEMOR...\NDUM 

SUBJECT: Direct Referrals Clean~er Act/')"~o 

Courtney M. PriceC~/h ·~ -
Assistant Adrninist~ator fat Enforcement 

Permit" Cases 

FROM: 

and Compliance Monitoring (LE-133) 

TO: Henry L. Longest, II 
Acting Assistant Administrator for Water (WH-556) 

Regional Administrators 

Regional Counsels 

Tom Gallagher, Director 
National Enforcement Investigation Center 

Assistant Attorney General, F. Henry Habicht has recently 
requested that all Clean Water Act "no permit" cases be care
fully evalua~ed for possible criminal prosecution. As Henry 
Habicht explains, the permit requirement has been in effect for 
14 years; thus, it is highly unlikely that dischargers would 
be unaware of the statute, and likely that any discharge without 
a permit might be the result of a willful act. Furthermore, 
the permit requirement is central to EPA's Water program. 

I therefore am recommending that you implement the 
following pr9cedures to address his concerns. 

1. The Regional Water Division Director in consultation 
with the Regional Criminal Attorney and the 
Special/Resident-Agent-in-charge, should carefully 
scrutinize all "no permit" Clean Water Act cases for 
potential criminal action prior to their referral for 
civil .action. 

2. If they decide to bring a criminal enforcement 
action, the case will be developed and referred 
as provided in th~ General Operating Procedures 
for Criminal Enforcement. 

,--. . ·-· 
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3. If, however, it is decided not to proceed with a 
criminal prosecution, then that particular "no 
permit" case will be directly referred for civil 
action to the Oepart~ent of Justice in accordance 
with existing procedures. 

These procedures will take effect on October 1, 1985. 
If there are any questions, please contact Randall Lutz, 
Director, Office of Criminal Enforcement. He may be reached 
at FTS 557-7410; E-Mail Box EPA 2372. 

Attachment 

cc: Glenn Unter~erger 
Terrell Hunt 
Randall M. Lutz 

-· ... 



IV.B.29. 

"Direct Referrals", dated August 28, 1986. 
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\~ l UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
• ~ WASHINGTON. D.C. 20410 
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Honorable P. Henry Habicht, II 
Assistant Attorney General 
Land and Natural Resources Diviaion 
u.s. Department of Justice 
Washington, D.c. 20530 

Re: Direct Referrals 

Dear Hank: 

During the past year OECM has been holding discussions 
with the Headquarters program offices and with the 10 Regiona·1 
Counsels on how to improve and expand the direct referral 
program, wherein certain cases are referred directly from the 
Regional Administrator to your off ice. Because the program 
is working well, the consensus of the Associate Enforcement 
Counsels, the program compliance division directors and the 
Regional Counsels is to expand the classes of cases subject 
to direct referral. We have also consulted with members of 
your staff and understand that they acquiesce in this concept 
insofar as the classes of cases set forth herein are concerned. 

This letter, when signed by you, will serve as an amendment 
to our September 29, 1983, agreement which set forth the condi
tions of the initial direct referral pilot project. It will 
also amend the June 15, 1977, Memorandum of Understanding 
between our respective Agencies. 

The following 8 classes of cases will be added to the 
direct referral program: 

l. All collection actions in which the relief 
requested is solely for unpaid administratively or 
judicially assessed penalties under any statute, 
except for actions to assess penalties under CERCLA 
and cases where there is little prior experience in 
civil judicial e~forcement (i.e., the OC~an Dumping 
Act, underground injection control regulation under 
·RCRA/SDWA, Clean Air Act NESHAPs other than vinyl 
chloride and asbestos). 
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2. All actions in which the only relief sought is con
tempt for violation of any consent decree or other 
enforceable order, and/or to enforce the terms of a~y 
consent decree or other enforceable order.~/ The pre
ceding types of actions against governmental entities 
shall continue to be referred to OECM. · 

3. Clean Air Act cases involving asbestos and vinyl 
chloride National Enlisaions Standards for Hazardous 
Air Pollutanta. 

4. All Clean Air Act poat-1982 ~ate cases except those 
involving steel producers, smelters, and lead 
sources. !I 

s. All Clean Water Act cases involving NPOES permit 
violations by industrial dischargers, except those 
involving violations relating to or determined by 
biological methods or techniques measuring effluent 
toxicity. 

6. All judicial actions alleging interim status vio
lations under RCRA S3008(a) except cases involving 
loss of interim status or closure. This authority 
will take effect in each Region upon the successful 
referral by the Region of two cases in order to 
demonstr~te the requisite experience. This author
ity does not include corrective action cases under 
S3008(h). 

7. All RCRA judicial actions seeking penalties only, 
except for underground injection control regulation 

·cases. 

8. All actions to enforce final federal orders issued 
under RCRA S3008(a). This authority will take ettect 
in each Region upon the successful referral by the 
Region of two cases in order to demonstrate the 
requisite experience. 

We will add these expansion cases to the S classes of cases 
currently included in the direct referral program listed below: 

1/ All modifications of consent decrees which result from ~~·· 
action (dir·ect referral) in this paragraph shall continue t 
require OECM approval and program office approval, where appro
priate, prior to submission to DOJ for entry by the court. 

11 OECM approval will also be required vhen major chanQes are 
made.to SIP• due to a future change in the related NAAQS. 
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1 •. Cases under Section 1414(b) of the Safe Drinking water 
Act which involve violations of the National Interim 
Primary Drinking Water Regulations, such as reporting 
or monitoring violations or maximum contaminant · 
violations. (Notes This category does not in~lude any 
causes of action under section 1414(b) established by 
the SOWA Amendment• of 1986.) 

2. The following cases under the Clean Water Act: 

a. cases involving discharges without a permit by 
industrial d1schargera1 

b. all cases against minor industrial dischargers: 

c. cases involving failure to monitor or report by 
industrial dischargers1 

d. referrals to collect stipulated penalties from 
industrials under consent decrees; 

e. referrals to collect administrative spill 
penalties under Section 3ll(j) of the CWA. 

3. All stationary source cases under the Clean Air Act 
except the following: 

a. cases involving the steel industry; 

b. cases involving nonferrous smelters: 

c. cases involving NESHAPs; 

d. post - 1982 date cases. 

4. All TSCA ' PIFRA collection actions for unpaid 
administratively assessed penalties. 

s. All mobile source tampering and fuels cases (except 
governmental entity cases) arising under the Clean 
Air Act, Sections 203 and 211 respectively. 

OECM will continue to play a substantive role in these 
cases, especially in view of the increased size of the Agency's 
case load and the need to ensure that our cases reflect the 
Agency's priorities. OECM and DOJ will simultaneously review 
these referrals. 

Within 35 days of receipt of a copy of the direct referral 
package, the appropriate AEC will comment on the merits of the 
referral to DOJ and to the originating regional office. Be may 
ask the Assistant Administrator of OECM to recommend to OOJ 



_,_ 
that the case be further developed before filing or returned to
the regional office. OECM will also continue to oversee the 
progress and development of these direct referral cases and will 
continue to approve all judicial settlements on behalf of EPA. 
All other agreed-upon conditions and procedures regarding direct 
referrals and case management will remain in effect • 

. 
In order to allov sufficient time prior to implementation 

of the expansion and to make the u.s. Attorneys, the regional 
off ices and our staffs aware of ita provisions, it ia agreed 
that this agreement shall become effective for cases referred 
tram a Region on or after September 2, 1986. I will distribute 
a memorandum to the Regions, the Headquarter• program off ices 
and within OECM explaining the expansion and how it will be 
implemented. 

I appreciate your cooperation in arriving at this amendment 
to our agreement. If this direct referral case expansion meets 
with your approval, please sign in the space provided below and 
return a copy of the letter to me for our files. 

Approved: 

• Henry Habicht, II 
Assistan Attorney General 

Sincerely, 

--\.~~ -t . ~n.-- ~ 
Thomas L. Adams, Jr. ( '\ 

· Assistant Administrator ~ 

Land and Natural Resources Division 
u.s. Department .of Justice 

cc: Richard R. Mays 
Senior Enforcement Counsel 



"Expanded Civil Judicial Referral Procedures", dated 
August 28, 1986. See also GM-50.* 

IV.B.30. 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 
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Expanded Civil Judicial Referral Procedures 

Thomas L. Adams, Jr. ~ ~-· ~ 
Assistant Administrator for Enforcement ' 

and Compliance Monitoring 

Regional Administrators 
Program Off ice Enforcement Division Directors 

The purpose of this memorandum is to provide guidance 
on several issues regarding the procedures by which the Agency 
refers civil judicial referrals to the Department of Justice 
{DOJ). They ar~ as follows: l) expansion of the current 
direct referral program, 2) pre-referral negotiations, 3) hold 
action requests to DOJ for referred cases, and 4) filing proofs 
of claim in bankruptcy by regional attorneys. 

Expansion of Direct Referral Program 

Last summer the Direct Referral Programl/ was expanded to 
include, in the second year of operation, all TSCA and FIFRA 

1/ As used here the term •direct referral• denotes case 
referrals sent directly from the Regional Administrators to 
the Assis~ant Attorney General for Land and Natural Resources 
cf the Department of Justice, with simultaneous review by OECM 
a~d DOJ. The current DOJ address for direct referrals is: 
~.s. Department of Justice, Environmental Enforcement Section, 
SQX 7415, Ben Franklin Station, Washington, o.c. 20044, or, if 
ex;:>ress delivery is used, U.S. Department of J·~stice, Land 
and Natural Resources Division, Environmental Enforcement 
Section, ·Room 1521, 9th. St. and Pennsylvania Ave, N.W., 
h'ashington, ·o.c. 20530. 

. .. -~ -- ' :' . I 
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collection actions and all non-governme~tal mooile source ta~
oering and fuels cases. That expansion has been successful in 
helping to expedite the judicial referral process. Etfective 
for cases referred on or after September 2, 1986, OECM with 
DOJ encouragement is further expanding the categories of direct 
referrals by adding the following 8 classes of cases (see 
attacned copy of my letter of August 28, 1986, to F. Henry 
Habicht, ~ssistant Attorney General for Land and Natural 
Resources): 

1. All collection actions in which the relief 
requested is solely for unpaid administratively or 
judicially assessed penalties under any statute, 
except for actions to asse~s penalties under CERCLA 
and cases where there is little prior experience in 
civil judicial enforcement (i.e., the Ocean Dumping 
Act, underground injection control regulation under 
RCRA/SDWA, Clean Air Act NESHAPs other than vinyl 
chloride and asbestos). 

2. All actions in which the only relief sought is 
conte~pt for violation of any consent decree or 

.other enforceable orde~, and/or to enforce the 
terms of any consent decre~ or other enforceable 
order.2/ The preceding types of actions against 
governiental entities shall continue to be 
reterred to OECM. 

3. Clean Air Act cases involving asbestos and vinyl 
chloride National £missions Standards for 
Hazardous Air Pollutants. 

4. All Clean Air Act post-1982 date cases except 
those involving steel producers, ·smelters and 
lead sources.}_/ 

s. All Cl~an Water Act cases involving NPDES permit 
violations by industrial dischargers, except those 
involving violations relaeing to or det~rmined by 
biological methods or techniques measuring effluent 
toxicity. 

6. All judicial actions alleging interim status vio
lations under RCRA S3008(a) except cases involving 

2/ All mo~if ications of consent decrees which result fro~ a~y 
action (direct referral) in this paragraph shall continue to 
~~qui~e OECM ~pproval and program 6£fice approval, where 
appropriate, prior to submission to DOJ for entry by the court. 

3/ OECM ~pproval will also be requirad when major chan~~s are 
maje to S!Ps due to a future change in the related NAAQS. 
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loss of inter i!n :;tatus or closure. This authority 
will take effect in each Region upon the successful 
referral by the Region of two ~ases in order to 
demonstrate the requisite experience. This author
ity do~s not include corrective action cases under 
3008(h). 

7. All RCRA judicial actions seeking penalties only, 
except for underground injection control regulation 
cases. 

8. All actions to enforce final federal orders issued 
under RCR.~ §3008(a). This authority will take effect 
in each Region upon the successful referral by the 
Region of two cases in order to demonstrate the 
requisite· experience. 

We will add these expansio~ cases to the S classes of cases 
currently included in the direct referral program listed below: 

1. Cases under Section 1414{b) of the Safe Dtinking·Water 
Act which involve violations of the National Interim 
Primary Drinking Water Regulations, such as reporting 
OC" •!'l•);1ito:-il"lg violations or maximum contaminant 
violations. (Note: This category does n~t include 
a~y causes of action under Section 1414(b) established 
by tht! SOWA A."nendments of 1986.) 

2. The following cases under the Clea~ Water Act: 

a. cases involving discharges without a per~it by 
industrial dischargers; 

b. all cases against minor industrial dischargers; 

c. cases involving f.!i!.•Jr~ i.J '.l\..:>:litor or report by 
i~1ustrial dischargers; 

d. referrals to collect stipulated penalties fro~ 
industrials under consent decrees; 

e. referrals to collect administrative spill 
penalties under Section 3ll(j) of the CWA. 

3. All stationary source cases under the Clean Air Act 
except the following: 

a. cases involving the steel industry; 
; 

b~ cases involving non-ferrous smelters: 

c. cas~s involving NESHAPs;. 
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d. past - 1982 date cases. 

4. All TSCA & FIFRA collection actions for unpaid 
administratively assessed penalties.~/ 

s. All mc~ile source tampering and fuels cases (except 
govern~ental entity cases) arising under the Clean 
Air Act, sections 203 and 211 respectively. 

Attached for your convenience in Appendix A is a list of all 
cases now covered under the direct r·' ferral program. 

OECM will continue to play a substantive role in these 
cases, es pee ial ly in view of the inc Cf!~;~:1 size of the Agency's 
case load and the need to ensure that our cases reflect the 
A·Je :v:y' s priorities. The Reg ions should continue to send 
=opi~s of the case referral reports directly to OECM, and 
where. appropriate, to the program office for review. OECM and 
DOJ will concurrently review these referrals. Within 35 days 
of receipt of a copy Of the direct referral package, the appro
priate AEC will co~~ent on the merits of the reierral to OOJ 
and to the originatin9 regional off ice~ He may ask the 
.Assistant Ad~inistrator of OECM to recom.~end to OOJ that the 
case be further developed before filing or returned to the 
regional office. CECH will also continue to o~·-rsee the 
progress and development of these direct refer_ l cases. It 
should be noted that in all direct r~ferral cases, as with 
all other enforcement cases, the Regions still must coor~inate 
settlement terms with Headquarters and submit consent decrer-~ 
to OECM for review and approval. (See oemorandu~ of Noverr.~ar 28, 
1983, entitled, "Implementation of Direct Refer~als for Civil 
Cases Beginning December l, 1983" at page 5 (GM-18).) All other 
existing policies and procedures regarding direct referrals and 
case management will remain in effect. 

Pre-referral Negotiations 

OECM has concluded that Headquarters should not establish 
m3ndatory requirements for pre-r~f~rral negotiations. Never
~~~less, use by the Regions of pre-referral negotiations, when 
a~~ ~here ap~ropriate, is to be encouraged by the Reyional 
~cunsels. Also note that the Regions should continue to follow 
c~~rent applicable guidance set forth in Frederick F. Stiehl's 
July 30, 1985, memorandum entitled •preparation 9f Hazardous 
~·:.:!ste Referrals• wherein pre-referral negotiations for hazard
ous waste cases are discussed. In addition, refer to the 

4/ This class is now included in actions foe unpaid administra
tively or judicially ass~ssed penalties arising under any 
statute. See expansion category number l above. 
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memorandum entitled ~Enforcement Settlement Negotiations," 
GM-39, dated Hay 22, 1985, which requires AEC review of draft 
consent decrees before they are sent to the defendant. Draft 
consent decrees must be reviewed by an Assistant Chief or 
senior lawyer in the DOJ Environmental Enforcement Section 
before they are sent to the defendant. 

•Held Action• Reguests 

With a more decentralized management of the Agency's 
enforcement program, greater responsibility is placed on 
the regio~al offices to develop and manage cases, particularly 
in the pre-referral stage. The Regions are called upon to 
sufficiently investigate, prepare and develop civil cases so 
that OOJ can file thern without delay. When EPA refers a case, 
the referral results in the expenditure of time and resources 
by OECM and DOJ. A request from the Region to hold action on 
th~ filing of a case that results from inadequate case prepara
tion or from the desire to conduct negotiations that coul~ 
have been conducted prior to referral severely undercuts our 
enforce~ant·effo=ts and ~esults in inefficient use of valuabl~ 
tim~ and resources in the Regions, in OECM and at DOJ. 

Therefore, it is OECM policy that hold action requests 
should be used o~ly for strategic c~ tactical reasons, such a~ 
where the defendant has made a significant settlement offer 
after referral, or where settlement prior to filing will be 
udvantageous to the government. A hold action request should 
be in the form of a memorandum from the Regio~al Counsel to 
th4= Assistant Administrator for CECH req~~sting and explaining 
it~ use and the length of delay requested. The Assistant 
Admi~istrator, OECM, will determine whether the request is 
justified, and if so, will ask OOJ to delay the filing of the 
suit for a specified period ot time. 

OECM will grant hold action requests only where there is 
a cle~r benefit to the Agency resulting from the delay. In 
those cases where there is no reasonable justification for 
the requested delay, OECM will ask DOJ to proceed with filing 
0~ consider recommending that the case be withdrawn from DOJ 
~~d possibly will disallow credit for the referral. 

filinc Proofs of Claim in Bankruptcy 

::?.a.•s judicial ba:'\kruptcy docket has grown enormously in 
t~~ last two·years. OECM and DOJ are very concer~ed about the 
~andling of these cases and future ~ankruptcy matters. The 
l~w in this vital area is not well develop~d; little favorable 
pr6cedc~t exists on the issues of concern to us. Moreover, ~e 

. __, 
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must be very careful to avoid risking lacge resource expendi
tures in bankruptcy cases where there m~y ~e little realistic. 
chance of obtaining material recoveries, ~ven 1t we prevail o. 
legal issues. These concerns make it imperative that bankruptc~ 
cases be especially well prepared and that management review 
time be adequate at both OECM and DOJ prior to filing. see, 
e.g., OECM (Draft) Revised Hazardous Waste Bankruptcy Guidance, 
May 23, 1986, at 1-4. In the past, numerous cases have been 
referred with very little or no lead time for review and with
out litigation reports. Although we appreciate the difficulties 
of obtain1~g notice that bankruptcy proceedings have been 
initiated by a regulated entity, it is still important that 
EPA claim~ be forwarded for·c-:M review and referral to DOJ 
at the earliest possible time. These claims will be referred 
by the Assist~nt ~dministrator, OECM and approved in writing 
by the As~istant Attorney Genera!, Land and Natural Resour:es, 
prior to f il1ng. 

If you have any questions regarding these procedures, 
please contact Jonathan Libber who can be reached at 
FTS 475-6777. 

Attach."nents 

cc: Ad~inistrator 
Deputy Administrator 
Assistant Administrators 
Senior Enf orceoent Counsel 
General Counsel 
Associate Enforcement Counsels 
Regional Counsels 
Regional Enforcement Contacts 
Regional Program Division Directors 
F. Henry Habicht II, Assistant Attorney Genaral 

for Land and Natural Resources, Department of Justice 



IV.B.30. 

"Expanded Civil Judicial Referral Procedures", dated August 28, 1986. See 
also GM-50. 

. -... ---. t-i. 

(_) '·-r 
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IV.B.31. 

"E~A Policy on the Inclusion of Environmental Auditing Provisions in 
Enforcement settlements", dated November 14, 1986; See GM-53. Supplements 
GM-17. 
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MEMORANDUM 

SUBJECT: Final EPA Policy on the Inclusion of Environmental 
Auditing Provisions in Enforcement Settlements 

FROM: 

TO: 

Thomas L. Adams, Jr. -.»~. ""!.... ~hla-,,.. 
Assistant Administrator for Enforcement 

and Compliance Monitoring 

Addressees 

...... . · ......... __ _ 

On July 17, 1986, this Office circulated a draft EPA 
Policy on the Inclusion of Environmental Auditing Provisions 
in Enforcement Settlements. I am pleased to report that Agency 
comments were almost uniformly supportive of the draft as 
written. Attached please find a final version of the policy, 
including summaries of the known auditing settlements that 
Agency personnel have achieved to date and several model audit 
provisions that Agency negotiators may use as a starting point 
in fashioning settlements that address the circumstances of 
each case. 

I believe that the inclusion of environmental auditing 
provisions in selected settlements offers EPA the ability 
to accomplish more effectively its primary mission, namely, 
to secure environmental compliance. Accordingly, I would 
like to renew last July's call for EPA's Offices of Regional 
Counsei and program enforcement off ices to consider including 
audit provisions in settlements where the underlying cases 
meet the criteria of the attached policy statement. 

Inquiries concerning this policy should be directed to 
Neil Stoloff, Legal Enforcement Policy Branch, FTS 475-8777, 
E-Mail box 2261, LE-130A· Thank you for your consideration of 
this important matter. 

Attachments 

'--~_. : 
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Addressees: 

Assistant Administrators 
Associate Administrator for Regional Operations 
General Counsel 
Associate Enforcement Counsels 
Director, Office of Criminal Enforcement and Special Litigation 
Director, Office of Compliance Analysis and Program Operations 
Headquarters Compliance Program Division Directors 
Director, NEIC 
Regional Administrators, Regions I-X 
Regional Counsels, Regions I-X 
Regional Compliance Program Division Directors, Regions I-X 
Principal Regional Enforcement Contacts, Regions I-X 
Enforcement Policy Workgroup 

cc: Administrator 
Deputy Administrator 
John Ulf elder 
David Buente, Department of Justice (DOJ) 
Nancy Firestone, DOJ 



THE POLICIES AND PROCEDURES ESTABLISHED IN THIS DOCUMENT ARE 
INTENDED SOLELY AS GUIDANCE FOR·GOVERNMENT PERSONNEL. THEY ARE 
NOT INTENDED, AND CANNOT BE RELIED UPON, TO CREATE ANY RIGHTS, 
SUBSTANTIVE OR PROCEDURAL, ENFORCEABLE BY ANY PARTY IN LITIGATION 
WITH THE UNITED STATES. THE AGENCY RESERVES THE RIGHT TO ACT -
AT VARIANCE WITH THESE POLICIES AND PROCEDURES AND TO CHANGE 
THEM AT ANY TIME WITHOUT PUBLIC NOTICE. 



EPA POLICY ON THE INCLUSION OF ENVIRONMENTAL AUDITING 
PROVISIC:·;s IN ENFORCEMENT SETTLEMENTS 

I. Purpose 

The purpose of this document is to p~ovide Agency enforce
ment personnel with general criteria for and guidance on selecting 
judicial and administrative enforcement cases in which EPA will 
seek to include environmental auditing provisions among the 
terms of any settlement. This document supplements the "Guidance 
for Drafting Judicial Consent Decrees."!/ 

II. Background 

On July 9, 1986, EPA announced its environmental auditing 
policy statement {Attachment A) which encourages the regulated 
community's use of environmental auditing to help achieve and 
maintain compliance with environmental laws and regulations.2/ 
That policy states that "EPA may propose environmental auditing 
provisions in consent decrees and in other settlement negotiations 
where auditing could provide a remedy for identified problems 
and reduce the likelihood of similar problems recurring·in the 
future."~/ 

In recent years, Agency negotiators have achieved numerous 
settlements that require regulated entities to audit their 
operations. (Attachment B is a representative sample of the 
auditing settlements that the Agency has achieved to date.) 
These innovative settlements have been highly successful in 
enabling the Agency to accomplish 1nore effectively its primary 
~ission, namely, to secure environmental compliance. Indeed, 
auditing provisions in enforcement settlements have provided 
several important benefits to the Agency by enhancing its 
ability to: 

0 Address compliance at an entire facility or at all 
facilities owned or operated by a party, rather than 
just the violations discovered during inspections: 
and identify and correct violations that may have gone 
undetected {and uncorrected) otherwise. 

° Focus the attention of a regulated party's top-level 
management on environmental compliance: produce corporate 
policies and procedures that enable a party to achieve 
and maintain compliance; and help a party to manage 
pollution control affirmatively over ti,e instead of 
reacting·to crises. 

0 Provide a quality assurance check by verifying that 
existing environmental management practices are in 
place, functioning and adequate. 
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III. Stat~ment of Policy 

It is the policy of EPA to settle its judicial and admin
istrative enforcement cases only where violators can assure the 
Agency that their noncompliance will be (or has been) corrected.4/ 
In some cases, such assurances may, in part, take the form of -
a party's conunitment to conduct an environmental audit of its 
operations. While this would not replace the need for correction 
of the specific noncompliance that prompted an enforcement 
action, EPA nonetheless considers auditing an appropriate part 
of a settlement where heightened management attention could 
lower the potential for noncompliance to recur. For that 
reason, and as stated in the Agency's published policy, 
"[e]nvironmental auditing provisions are most likely to be 
proposed in settlement negotiations when: 

0 A pattern of violations can be attributed, at least in 
part, to the absence or poor functioning of an environ
mental management system: or 

0 The type or nature of violations indicates a likelihood 
that similar noncompliance problems may exist or occur 
elsewhere in the facility or at other facilities operated 
by the regulated entity."~/ 

This policy is particularly applicable in cases involving 
the owner or operator of extensive or multiple facilities, 
where inadequate environmental management practices are likely 
to extend throughout those facilities.6/ Nevertheless, even 
small, single-facility operations may face the types of compliance 
problems that make an audit requirement an appropriate part of 
a settlement. 

The environmental statutes provide EPA broad authority to 
compel regulated entities to collect and analyze compliance
related information.7/ Given this statutory authority, and 
the equitable grounds for imposing a requirement to audit 
under the circumstances outlined in this policy statement, 
such a requirement may be imposed as a condition of settlement 
or, in the absence of a party's willingness to audit voluntarily, 
sought from a court or administrative tribunal. 

EPA encourages state and local regulatory agencies that 
have independent jurisdiction over regulated entities to consider 
applying this policy to their own enforcement act~vities, in 
order to advance the consistent and effective use of environ
mental auditing.a/ 

a. Scope of the Audit Requirement 

In those cases where it may be appropriate to propose an · 
environmental audit as part of the remedy, negotiators must 
decide which type(s) of audit to propose ·in negotiations. This 
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determination will turn on the nature and extent of the environ
mental management problem, which could range from a specific 
management gap at a single facility 9/ to systematic, widespread, 
multi-facility, multi-media environmental violations.10/ In 
most cases, either (or both) of the following two types of 
environmental audits should be considered: 

1. Compliance Audit: An independent assessment of the 
current status of a party's compliance with applicable statutory 
and regulatory requirements. This approach always entails a 
requirement that effective measures be taken to remedy uncovered 
compliance problems and is most effective when coupled with a 
requirement that the root causes of noncompliance also be 
remedied.!!/ 

2. Management Audit: An independent evaluation of a 
party's environmental compliance policies, practices, and 
controls. Such evaluation may encompass· the need for: 
(l} a formal corporate environmental compliance policy, and 
procedures for implementation of that policy: (2) educational . 
and training programs for employees: (3) equipment purchase, 
operation and maintenance programs: (4) environmental compliance 
officer programs (or other organizational structures relevant 
to compliance): (S) budgeting and planning systems for environ
mental compliance: (6) monitoring, recordkeeping and reporting 
systems: (7) in-plant and community emergency plans: (8) interna, 
communications and control systems: and (9) hazard identifica
tion and risk assessment.12/ 

Whether to seek a compliance audit, a managemen·t audit, or 
both will depend upon the unique circumstances of each case. A 
compliance audit usually will be appropriate where the violations 
uncovered by Agency inspections raise the likelihood that 
environmental noncompliance exists elsewhere within a party's 
operations. A management audit shoulq be sought where it 
appears that a major contributing factor to noncompliance is 
inadequate (or nonexistent) managerial attention to environmental 
policies, procedures or staffing.13/ Both types of audits 
should be sought where both current noncompliance and shortcomings 
in a party's environmental management practices need to be 
addressed.14/ · 

In cases where EPA negotiators determine that an acceptable 
settlement should include an audit provision, the attached 
model provisions 15/ may be used as a starting point in fashion
ing a settlement tailored to the specific circumstances of each 
case. The model provisions are based on settlements addressing 
a broad range of circumstances that give rise to audits. 

3. Elements of Effective Audit Programs. Most environ
mental audits conducted pursuant to enforcement settlements 
should, at a minimum, meet the standards provided in "Elements 
of Effective Environmental Auditing l?rograms, 11 the Appendix to 
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the Agency's published policy on auditing. Those elements 
include: 

• Explicit top management support for environmental auditing 
and commitment to follow-up on audit findings. 

• An environmental audit team separate from and. independent 
of the persons and activities to be audited. 

• Adequate team staffing and auditor training. 

• Explicit audit program objectives, scope, resources 
and frequency. 

• A process which collects, analyzes, interprets and docu
ments information sufficient to achieve audit objectives. 

• A process which includes specific procedures to promptly 
prepare candid, clear and appropriate written reports 
on audit findings, corrective actions, and schedules 
for implementation. 

0 A process which includes quality assurance procedures 
to ensure the accuracy and thoroughness of environmental 
audits.16/ 

Agency negotiators may consult EPA's program and enforcement 
offices and the National Enforcement Investigations Center, 
which can provide technical advice to negotiators in fashioning 
auditing provisions that meet the needs of both the party and 
the regulatory program(s) to which it is subject. Additional 
information on environmental auditing practices can be found in 
various published materials.17/ 

A settlement's audit requirements may end after the party 
meets the agreed-upon schedule for implementing thern. Neverthe
less, the Agency expects that most audit programs established 
through settlements will continue beyond the life of the settle
ment. After the settlement expires, the success of those 
programs may be monitored indirectly through the routine inspec
tion process. 

b. Agency Oversight of the Audit Process 

In most cases, resource and policy constraints will pre
clude a high· level of Agency participation in the audit process. 
Several successful audit settlements indicate that the benefits 
of auditing may be realized simply by obtaining a party's 
commitment to audit its operations for environmental compliance 
or management problems (or both), remedy any problems uncovered, 
and certify to the Agency that it has done so.18/ Other recent_ 
Agency settlements, also successful, have entailed full disclosure 
of the auditor's report of findings regarding noncompliance, 
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and even access to the company records which the auditors 
examined.19/ Audit settlements that require either self
certification or full disclosure of audit results may require 
a party to submit to the Agency an environmental management 
or compliance plan (or both) that addresses identified problems, 
to be implemented on an enforceable schedule.20/ 

These approaches require the Agency neither to devote 
significant resources to oversight of the audit process nor to 
depart from its traditional means of enforcing the terms of 
consent decrees and agreements. Although it may--and will-
evaluate audit proposals in terms of the elements described 
in §III.a.3. above, in all but the most extreme cases 21/ 
the Agency will not specify the details of a party's internal 
management systems. Rather, an independent audit represents 
one step a violator can take toward assuring the Agency that 
compliance will be achieved and maintained.1!/ 

Considerations such as the seriousness of the compliance 
problems to be addressed by an audit provision, a party's 
overall compliance history, and resource availability will 
dictate the extent to which the Agency monitors the audit 
process in particular cases. Thus, it will usually be approp
riate to withhold approval of an audit plan for a party with 
an extensive history of noncompliance unless the plan requires: 

0 Use of an independent third-pa.o.:.y auditor not affiliated 
with the audited entity: 

• Adherence to detailed audit protocols: "'.".id 
0 More extensive Agency role in identifyi~3 corrective 

action.ill 

c. Agency Requests for Audit-Related Documents 

The various environmental statutes provide EPA with broad 
authority to gain access to documents and information necessary 
to determine whether a regulated party is complying with the 
requirements of a settlement.ll' Notwithstandi~g such statuto".'""y 
authority, Agency negotiators sr·,-.luld expressly -3Serve EPA' s 
right to review audit-related documents.25/ 

d. Stipulated Penalties for Audit-Discovered Violations 

Settlements which r~quire a party to report to EPA audit
discovered v:iolations rr.::/ include stipulations regarding the 
amount of penalties for violations that are susceptible to 
prediction and are promptly remedied, with the parties reserving 
their respective rights and liabilities for other violations~26/ 
This policy,. does not authorize reductions of penalty amounts 
below those that wou·ld otherwise be dictated by applicable 
penalty policies, which take into account the circumstances 
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surrounding violations in guiding the calculation of appropriate 
penalty amounts. It is therefore important that stipulated 
penalties only apply to those classes of violations whose 
surrounding circumstances may be reasonably anticipated. The 
application of stipulated penalties to violations 9iscovered 
during an audit is consistent with Agency policy.27/ 

e. Effect of Auditing on Agency Inspection and Enforcement 

1. Inspections 

The Agency's published policy on auditing states that 
"EPA will not promise to forgo inspections, reduce enforcement 
responses, or offer other such incentives in exchange for 
implementation of environmental auditing or other sound environ
mental practice. Indeed, a credible enforcement program provides 
a strong incentive for regulated entities to audit."28/ 

Consistent with stated Agency policy, the inclusion of 
audit provisions in settlements will not affect Agency inspec-. 
tion and enforcement prerogatives. On the contrary, a party's 
incentive to accept auditing requirements as part of a settlement 
stems from the Agency's policy to inspect and enforce rigorously 
~gainst known violators who fail to assure the Agency that 
they are taking steps to remedy their noncompliance. Auditing 
settlements should explicitly provide that Agency (and State) 
inspection and enforcement prerogatives, and a party's liability 
for violations other than those cited in the underlying enforce
ment action (or subject to stipulated penalties), are unaffected 
by the settlement.29/ 

2. Civil Penalty Adjustments 

Several audit settlements achieved to date have mitigated 
penalties to reflect a party's agreement to audit. In view of 
EPA's position that auditing fosters environmental compliance, 
EPA negotiators may treat a commitment to audit as a demonstra
tion of the violator's honest and genuine efforts to remedy 
noncompliance. This may be taken into account when calculating 
the dollar amount of a civil penalty.30/ In no case will a 
party's agreement to audit result in a-penalty amount lower 
than the economic benefit of noncompliance. 

For judicial settlements where penalties are proposed to 
be mitigated in view of audit provisions, negotiators should 
coordinate with the Department of Justice (DOJ) to ·ensure 
consistency with applicable OOJ settlement policies. 

3; Confidentiality 

EPA does not view as confidential per .!.!. audit-related 
·documents submitted to the Agency pursuant to enforcement 
·settlements. Such documents may, however,. contain confidential 

......-. .... . . 

!....-1'-.(_ 
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business information (CBI). Auditing provisions should indicate 
that EPA will treat such information in the same manner that 
all other CBI is treated.31/ Where appropriate, negotiators 

. may consider defining in advance which categories of audit 
information will qualify for CBI treatment.32/ Such determina
tions shall be concurred in by the Office o~General Counsel, 
in accordance with 40 CFR Part 2. 

The Freedom of Information Act (FOIA) may provide additional 
bases for protecting privileged information from disclosure.33/ 
However, determinations under FOIA are within the sole discretion 
of the Agency and therefore are not an appropriate subject of 
negotiation. 

IV. Coordination of Multi-Facility Auditing Settlements 

When negotiating with a party over facilities located in 
more than one EPA region, Agency personnel should consult with 
affected regions and states to ensure that pending or planned 
enforcement actions in other regions will not be affected by . 
the terms of an audit settlement. This may be done directly 
{~., pursuant to existing State/EPA Enforcement Agreements) 
or with the assistance of OECM's L~gal Enforcement Policy 
Branch (LEPB), which will ~erve as a clearinghouse for infor
mation on auditing in an enforcement context (contact: Neil 
Stoloff, LEPS, FTS 475-8777, LE-130A, E-Mail Box EPA 2261). 

In most cases, however, auditir · settlements that embrace 
facilities in more than one region will affect neither the 
Agency's inspection and enforcement prerogatives nor a party's 
liability for violations other than those which gave rise to 
the underlying enforcement action.34/ Accordingly, inter-office 
consultation in most cases will ber:lecessary only for informa
tional purposes. Some multi-facility settlements will fall 
within the scope of the guidance "!ocument, "Implementing 
Nationally Managed or Coordinated Enforcement Actions."2,2/ 
Such settlements should be conducted in accordance with that 
document and the memorandum, "Implementing the State/Federal 
Partnership in Enforcement: State/Federal Enforcement 'Agree
me!'lts. • 11 36/ 

Att:.achments 
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FOOTNOTES 

l. EPA General Enforcement Policy No. GM-17, October 19, 1983. 

2. 51 Fed. Reg. 25004 (1986). 

3. 51 Fed. Reg. 25007 (1986). 

4. See "Working Principles Underlying EPA's National Compliance/ 
Enforcement Programs," at 7 (EPA General Enforcement Policy 
No. GM 24, November 22, 1983). 

5. 51 Fed. Reg. 25007 (1986). 

6. See, !.:.S.•1 Owens-Corning Fiberglas Corp., Attachment B, 
p. l; and Attachments D-F. 

7. See, !.:.S,•1 the Clean Air Act (CAA) §§113 and 114, the Clean 
water Act (CWA) §§308 and 309, and the Resource Conservation 
and Recovery Act (RCRA) §§3007 and 3008. 

8. See 51 Fed. Reg. 25008 (1986). 

9. See, !.:.S.•1 BASF Systems Corp., Attachment B, p. 3. 

10. See Attachment F. 

11. See Attachment c. 

12. See Attachment o. 

13. ~Chemical Waste Management, Inc., Vickery, Ohio and 
Kettleman Hills, California facilities, Attachment B, pp. 1 
and 2 respectively; and Attachment n. 

14. See Attachments E and F. 

15. Attachments C-G. 

16.· See 51 Fed. Reg. 25009 (1986). 

17. See, !.:!i•i "Current Practices in Environmental Auditing," 
EPA Report No. EPA-230-09-83-006, February 1984; "A.nnotated 
Bibliography on Environmental Auditing," September 1985, 
both available from EPA's Office of Policy, Planning and 
Evaluation, Regulatory Reform Staff, PM-223, FTS 382-2685. 

18. ~, !.:.S.•1 Crompton and Knowles Corp., Attachment B, P· 1: 
and Attachments C-E) • 

. 19. See, !.:.S.., Chemical Waste Management, Inc., Vickery, Ohio 
and' Kettleman Hills, California fa~ilities, Attachment B, 
pp. 1 and 2 respectively; and Attachment·E. 
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~· .!.:.S.·• United States v. Georgia Pacific Corl., Attachmen~ 
a, p. 2: Attachment D, §a.3: and Attachment F, §6(1) and 9. 

21. §.!.!• .!.:51.•1 Attachment G. 

22. §.!.!, .!.:.S,•1 Potlatch Corp., Attachment B, p. 1: and Attach
ment c. 

23. See Attachment F. 

24. ~, ~·· CAA §114, CWA §308, RCRA §3007, CERCLA §103, 
the Toxic Substances Control Act §8, and the Federal Insec
ticide, Fungicide and Rodenticide Act §8. 

25. ~, .!.:51.•1 Attachment F, §IV, "Access to Documents." 

26. ~Attachment F, §§22, 23, 24, 34, and Appendix 2. 

27. See "Guidance for Drafting Judicial Consent Decrees," at 22 
(EPA General Enforcement Policy No. GM-17, October 19, 19a3). 

28. 51 Fed. Reg. 25007 (1986). 

29. See Attachment C, §A.3: Attachment D, §B: Attachment E, 
'§C73; and Attachment F, §34. 

30. See 51 Fed. Reg. 25007 (1986): EPA's Framework for Stat~te
Specific Approaches to Penalty Assessments, General Enforce
ment Policy No. GM-22, at p. 19: and applicable m~dium
specific penalty policies, !..:.S,•1 TSCA Settlement with 
Conditions, November 15, 1983. 

31. See "Guidance for Drafting Judicial Consent Decrees," at 28 
(EPA General.Enforcement Policy No. GM-17, October 19, 1983). 

32. ~ A.ttachment F, §§5(2), 14, and 15. 

33. See, !..:.S.·• 5 u.s.c. §S52(b)(4), which encompasses voluntarily 
submitted information the disclosure of which would impair 
a Government interest such as EPA's interests in the settl~
ment of cases and in ensuring compliance with statutes 
under its authority. 

34. See Attachment F, §25.b. 

35. General Enforcement ?olicy No. GM-35, January.4, 1985. 

36. General Enforcement Policy No. GM-41, June 26, 1984. 
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SUMMARY OF ATTACHMENTS 

ATTACHMENT A: Environmental Auditing Policy Statement, 
51 Fed. Reg. 25004, July 9, 1986. 

ATTACHMENT B: Representative Sample of Environmental Auditing 
Settlements Achieved to Date, revised 10/9/86. 

Attachment C: Model Environmental compliance audit provision, 
with requirement for certification of compliance. 

Attachment 0: Model Environmental management audit provision, 
with requirement for submission of plan for improvement of 
environmental management practices, to be completed on_an 
enforceable schedule. 

Attachment E: Model Environmental compliance and management 
audit provision, with all audit results submitted to EPA, all 
Agency enforcement prerogatives reserved. 

Attachment F: Model Environmental compliance and management 
audit provision, with extensive Agency oversight, audit results 
disclosed, stipulated penalties applied to most prospective 
violations, and all Agency enforcement prerogatives reserved 
for other violations. [Most appropriate for party with an 
extensive history of noncompliance.] 

Attachment G: Model Emergency environmental management reorgan
ization provision. [Appropriate for cases where a party's 
environmental management practices are wholly inadequate and 
action is necessary without waiting for the results of an 
audit.] 

r --





IV.B.32. 

"Interim Guidance on Joining States as Plaintiffs," dated December 24, 
1986, as corrected February 4, 1987. 
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"'ft.,. ( ~/11 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
-..~:•~IJt•._+t WASHINGTON. O.C. 20460 
~~~ . 

FEB 4 1987 
OFFICE OF 

ENFORCEMENT AHO 
COMP\.IANr.~ MONITOIONG 

MEMORANDUM 

SUBJECT: Correction to the December 24, 1986 Interim 
Guidance on Joining States as Plaintiffs 

FROM: Glenn L. Unterberger ~~ 
Associate Enforcement Counsel 

for Water 

TO: Regional Counsels, Regions I - X 

Attached is the corrected Interim Guidance on Joining 
States as Plaintiffs. · 

The second line in the first paragraph under the heading 
Intervention by the State as Plaintiff under Rule 24(a)(2) and 
24(b){2) of the Federal Rules of Civil Procedures, page 3, was 
inadvertantly dropped from the December 24, 1986, copy of the 
guidance. I believe that this line, which reads Pin the 
litiqation, EPA will support a State's motion to intervenep, 
is important to the understanding of EPA's position on State 
intervention. I am, therefore, reissuing a corrected copy of 
the Guidance. 

Attachment 

cc: Jim. Elder 
Bill Jordan 
David Buente 
OECM/Water Attorneys 
Cheryl Wasserman 

-~ 
I 
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<J'"' ""' ; Ai 
\~ J UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

1"+,. ~ WASHINGTON. D.C. 20460 
.. ,~c; 

MEMORANDUM 

DEC 2 4 1986 
OFFICE QI' 

EliFORCEMENT ANO 
COM~IANr:t: MOtllTOll"'G 

SUBJECT: Interim Guidance on Joining States as Plaintiffs 

FROM: Glenn L. Unterberger ~
Associate Enforcement Counsel 

for Water. · · 

TO: Regional Counsels, Regions I - X 

Summary 

This memorandum ·provi·des ·interim guidance on the conditions 
under which States may participate as plaintiffs in Federal 
lawsuits against municipalities for civil violations of the 
Clean Water Act. EPA generally encourages State participation 
as plaintiff in Federal Clean Water Act municipal enforcement 
actions. 

Background 

Section 309(e) of the Clean Water Act requires the 
Federal government to join the State as a party in all civil 
actions brought against a municipality for violations of the . 
Clean Water Act or the municipality'_s NPDES permit. The 
State is a necessary party in such litigation ·because Section 
309(e) further provides that the "• •• State shall be liable 
for ·pa0nent of any judgment, or any expenses incurred as a 
result of complying with any judgment, entered against the 
municipality in such action to the extent that the laws of 
that State prevent the municipality from raising revenues 
needed to comply with such judgment." 

In the past, the usual procedure has been to name the 
State as a party defendant in a Federal suit against a 
municipality und~r the Clean Water Act.l In many 'instances, 

1 Courts have uniformly held that joining the States as a . 
party under Section 309(e) is mandatory, regardless of whether 
the Federal government has alleged that a specif.ic State law 

(Continued) 
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however, States have expressed a desire to participate in the 
Federal action as a party plaintif.f. and have requested guidance 
on procedures for doinq so. The easiest way for the Federal 
government to achieve this result is to file a complaint naminq 
the State as a defendant, then support the State's motion for 
realignment as a plaintiff. 

In a number of instances, however, a State will be particu
larly interested in not being named as defendant at the beginning 
of a municipal enforcement lawsuit. As will be explained 
below, the Federal government will actively support a State's 
participation as a plaintiff from the outset in municipal 
enforcement litigation under the Clean Water Act, and can agree 
not to name the State as a defendant in the complaint, as lone 
as the following general conditions are met: (1) The Federal 
and State governments should jointly reach the decision to 
support State participation as a plaintiff early in the referral 
process and well before filing suit. If no such decision is 
made, a State must be named as a oefendant under Section 309(e). 
(2) When the State intends to intervene as a plaintiff, the 
State should agree in writing, to file an appropriate pleading 
to intervene within 30 days after the United States files the 
lawsuit, and agree not to assert as a defense, the United 
States' failure to assert a claim against it under Section 
309(e). 

Because problems as to State liability still may arise, 
the Federal government should assert a crossclaim against the 
State co-plaintiff to preserve the State's liability under 
Section 309(e) for payment of any judgment or expenses of 
complying with any judgment which State law prevents the munici
pality from paying. 

prevents a municipality from raising revenues·.to comply 
with a judgment. See: United States v. Cit of Geneva, 
No. 85 C 3917 (N.D. Ill., June , 98 at 4 and; United 
States v. City of Guymon, Oklahoma and the State of Oklahoma, 
No. 84 C 236~ (W.D. Okla., March.18, 1985) (order oenying 
the State's motion to dismiss). 
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Procedural Options for State Alignment As a Plaintiff 

The State has two procedural options for becoming a 
~laintif~. Those options are (1) intervention under Rule 24 of 
the Feoe~al Rules of Civil Procedure and (2) realionment under 
Rule 21 of the Feneral Rules.2 · 

Intervention by the State as Plaintiff under Rule 24(a)(2) 
and 24(b}(2) of the Federal Rules of Civil Procedure 

In those situations where a State will participate actively 
in the litigation, EPA will support a State's motion to intervene 
as of right under Rule 24(a)(2), or permissive intervention 
under Rule 24 (b)( 2). In addition, EPA will support a State's 
right to share in civil penalties, where the State has actively 
and publicly litigated the case and the State's claim to penalties 
is founded on State law. See: EPA Guidance bn The Division Of 
Penalties With State And Local Government (October 30, 1985). 

In order to meet the test for intervention of right, a 
State must be able to satisfy the followinq Rule 24(a)(2) 
requirements: (1) it must have an interest relating to the 
property or transaction1 (2) it must be so situated that the 
disposition of the action may, as a practical matter, impair or 
impede its ability to protect that interest1 and (3) its 
interest may be inadequately represented by existing parties. 
In most cases, a State which files a timely motion sho~ld be 
able to make the necessary demonstrations. 

Appropriate demonstrations (particularly in light of the 
State's status as a necessary paity under Section 309(e)) might 
be Cl) that the State, especially one delegated to administer 
the NPDES program, has an interest in having its laws anct 
regulations upheld1 (2) that a Federal court's disposition of 
the matter may, as a pratical matt~r, impair or impede the 
State's-ability to protect this interest1 and (3) that the 
Federal Government's representation of the State's interest may 

2 It has also been suggested that EPA and the State initiate 
the suit·jointly as co-plaintiffs, citing both Federal and 
State law in the complaint •. This guidance is not intended 
to preclude joint filinos. However, due to the extensive 
coordin~tion needed to ~rrange a joint filing, it is not 
recommended as-the mechanism of first choice where timely 
filing of enforcement actions is desired.· 

.. 
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be inadequate since these interests are not inenti~al. Inade
quacy of representation by the Federal Government is th~ most 
difticult part of the test f.or the State to meet. If the Stat~ 
can assert related State law claims, it has a better chance of 
prevailinq. At least one district court has held, however, 
that in order to have subject matter juris~iction over a State 
claiM, it must derive from a common nucleus of fact or a single 
transaction or occurrence. See u.s. v. Dow Chemical Company, 
C~ ~o. 85-294-A (M.D. La., Februat·y 25, 1986) where the district 
court denied the State's right to assert a State Clean Air Act 
claim which was based on violations of the State's clean air 
laws which occurred after the violations alleged in the Federal 
Complaint. 

In order to meet the test for permissive intervention 
under Rule 24(b)(2), a State must be able to satisfy the 
following two Rule 24(b)(2) requirements: (1) its motion for 
intervention must be timely: and (2) its claims and the main 
action must have a question of law or fact in common. 

In our view, a State would normally be able to meet the 
t:st for permissive intervention with regard to its claims 
under the test of common question of law or fact, keeping in 
mind the discussion of U.S. v. Dow Chemical Comoany, supra. It 
_3, however, entirely within the discretion of the Court to 

grant such intervention, as well as to rule whether the tests 
for intervention 0€ right are met. 

A recent case construing Section 309(e) and how it iM~acts 
Rule 24 is United States v. City of York, 24 E.R.C. 1637 (M.D. 
Pa., 1986). In the York opinion (copy attached) Pennsylvania's 
motion to intervene under Rule 24 as a party plaintiff was 
granted. The Court found that Section 309(e) required the 
State to participate as a party, but that such participation 
could be either as a plaintiff or defendant. In ruling that 
the State could intervene as a plaintiff, the Court declined to 
follow United States v. City of Hopewell, 508 F.Supp. 526 (E.D. 
Va. 1980), which had held that a State could only be a defendant 
under Section 309(e). Th~ Court in York (1) found no l~gisla
tive history to support the Hopewell decision and (2) noted 
that the requirement of State participation as a "party" under 
Section 309(e) could be met by the State as either plaintiff or 
defendant. 

In granting the Stat•'s motion to intervene·under Rule 24, 
the Court 'in .York in effect foun~ .that Section 309(e) created 
( 1) an ob'i igat ion of the State to be a party and ( 2) a con·es
pond ing right of the State to intervene under Rule 24 so that 
it might ;fulfill its Section 309(e) obligation. Ultimately, 
the Court determined that in this case the State's interest~ 
were more closely aligned with the plaintiff. The Court did 
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not explain whether it w~s 0ranting intervention by right under 
Rule 24(a)(2) or permissive intervention under Rule 24(b)(2). 

Realignment of Parties Undar Rule 21 of the Federal Rules of 
Civil Procedure 

As a practical matter, the State (once named as a party 
defendant) may also attain plaintiff status by filing a motion 
"of its own initiative, at any stage of the action ••• 0~ 
such terms as are just," to be realigned as a plaintif.f under 
Rule 21 of the Federal Rules of Civil Procedure. In ULS. v. 
City of Joliet, CA. No. 86 C 2512 (N.D. Ill., June 5, 1986), 
the Court granted Illinois' motion to realign in a Clean 
Water Act pretreatment case. In granting the motion, the Court 
ruled that (1) realignment does not preclude later submission 
of evidence of the State's liability: (2) Section 309(e) does 
not require a State to be joined as a defendant: and (3) realign
ment is proper where the defendant is a nominal defendant, and 
the party's true interests lie with those of the plaintiff. 
See also Securities and Exchange Commission v. Ouing N. Wong, 
et al., 42 F.R.D. 599 (D.P.R. -1967). 

Recommendation 

Reqional Counsels should work with States subject to 
Section 309(e) claims to use whichever of the above methods 
appears appropriate when the Aqency determines that a State 
merits stat11s as a plaintiff in a civil lawsuit against a 
publicly-owned treatment works under the Clean Water Act. 

If you have any questions reqarding this interim guidan~e, 
please contact Elyse DiBiagio-Wood of my staff at 475-8187. 

Attachment 

cc: Jim Elder 
Bill Jordan 
David Buente 
OECM/Water Attorneys 
Cheryl Wasserman 
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"Expansion of Direct Referral Cases to the Department of Justice", dated 
January 14, 1988. See GM-69. 
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"D~legation of Concurrence and Signature Authority", dated January 14, 
1988. See GM-70. 
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"Enforcement Docket Maintenance", dated April 8, 1988. 
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MEMORANDUM 

SUBJECT: Enforcement Docket Maintenance 

FROM: Edward E. Reic~t:"': 
Acting Deputy Assistant Administrator 

for Civil Enforcement 

TO: Regional Counsels, Regions I - X 
Associate Enforcement counsels 

As was discussed in Tom Adams' memo of February 8, entitled 
"Responsibilities for Assuring Effective Civil Judicial 
Enforcement" primary responsibility for the timelines~, accuracy 
and completeness of information contained in the Enforcement 
Docket lies with the Offices of Region-al c~unsel. Specifically: 

(l) Regions are responsible for accurate updates, at 
least monthly; 

(2) Headquarters is responsible for accurate monthly 
update of Headquarters - initiated data fields 
. (e.g., "checklist completed"): 

(3) Headquarters will not amend regional data entry: 

(4) Headquarters will continue to monitor overall data 
quality, on a monthly basis for the balance of 
FY'SS, and thereafter on a quarterly basis; 
discrepancies will be brought to the attention of the 
Regional Counsel; 

(5) Docket ·maintenance will be considered as part of the 
annual performance assessment discussion with 
Regional Counsels. 
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To insure that all parties understand their responsi
bilities, we have developed detailed procedures, which are 
attached. I request that you distribute copies to all attorneys 
in your office. 

If you or your staff have any comment·s or questions, please 
let me know, or contact Sally Mansbach or Bruce Rothrock at 
8-382-3125. 

My thanks for your cooperation. 

Attachments 



GUIQELINES ANO PROCEDURES FOR THE ENTRY AND 

UPDATE OF CIVIL JUDICIAL CASES IN THE 

. ENFORCEMENT DOCKET SYSTEM 

I. INTRODUCTION 

"Responsibilities for Assuring Effective Civil Judicial 
Enforcement" is the subject of a Tom Adams memorandum, FEB 08, 
1988, which gives the Regions increased authority and 
responsibility in the judicial enforcement process. One of these 
responsibilities pertains to the maintenance of the Enforcement 
Docket System. 

The Regions also will take the lead in the 
criticalfunction of maintaining the Agency's 
Enforcement Docketsystem. Except in national lead case 
or where this responsibility is undertaken by a 
Headquarters attorney and this is so noted in the case 
management plan, Offices of Regiona·l Counsel will be 
solely responsible for ensuring that accurate and up
to-date information on each caseis maintained in the 
System. OECM attorneys will no longer make separate 
docket entries as a matter of course: instead we will 
rely on the Regionally-~ntered casestatus information. 
OECM will retain an oversight responsibility to 
ensure, to the extent possible, thataccurate 
information, consistent across the Regions,is available 
from the Docket System ••.. 

This document describes the procedures and responsibilities 
for entering cases in the DOCKET and for the reqular, monthly 
review and update of the Case Status Report. As stated in Mr. 
Adams' memorandum, this responsibility is almost entirely that of 
the Regional Attorney, who in most instances is designated the 
Lead EPA Attorney. 

II. DEFINITION·OF A CASE 

A. DOCKET Design and Assigning a Case Number. 

The Enforcement Docket has been designed prima+ily as a 
system for tracking civil judicial enforcement case~. A ~ase is 
a matter which is developed and referred with the intent that it 
will be filed in court as a separate and independent entity, will 
receive its own court docket number and not be joined with any 
other case. With tt~s in mind, an enforcement matter which 
involves multiple facilities, multiple statutory violations, or 
multiple defendants is entered as one case if it is intended and 
b·elieved at the time of case development and case referral that 
i~ should be handled as.one action, filed in court as one case, 
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and neqotiated or litiqated as one case. The Docket system has 
been designed to handle and report on multiple law/section 
violations, multiple facilities and multiple defendants, all 
linked to the parent case. 

B. Amendments to Onqoing Cases. 

It may be necessary once a case has been initiated to 
prepare and refer a related matter with the intent of amending 
the oriqinal case. An example might be an additional statute 
violation or other defendants. These matters should not be 
entered as separate cases but as amendments. There is a separate 
record in the O~cket System that allows for entry and trackinq of 
amendments. 

c. Use of DOCKET for SPMS, Accountability, and with the 
Workload Model. 

The numbers used in the SPMS and Accountability process are 
based on cases, the fundamental ingredients of the Docket System. 
These are the numbers that we also report to Conqress and the 
public. The numbers used in the workload model are based on 
cases and their component parts, such as amendments, number of 
facilities, etc. The Docket structure allows for trackinq all 
these separate activities for workload model counts, even though 
they are included under a single case name and number. 

III. INITIAL CASE ENTRY 

A case should be entered in the system ( Opened ) as soon as 
possible after the Regional program off ice refers the matter to 
the Reqional Counsel for civil litigation, and an attorney is 
assigned and begins case development. The Regional Attorney is 
responsible for completing the followinq and giving them to the 
Regional data analyst.for assignment of a case number and initial 
data· entry: · 

l .. Case Data Form ( APPENDIX A ) . Complete all items as 
required. 

2. Facility Data Form (APPENDIX B ). Complete a separate 
form for each violating facility. 

3 •. Case Summary ( APPENDIX c ) . Develop a case summary that 
contains· th.e following information: 

Case Name: The name of the case as specified in the 
litigation report. 

Facility Name: The name of the facility and 
location where the violation(s) .occurred. 
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Nature of case ~nd violations(s) upon whi~h the case 
is based. Include the laws and sections violated. 

Proposed relief and remedy, including injunctive 
and proposed penalty to be sought at settlement. 
Enter penalty fields on the Case Data Form. 

Significant national or precedential legal or 
factual issues. 

Previous enforcement actions (date, type). 

Recent contacts with defendant(s) (nature, outcome). 

Other significant aspects. 

These paragraphs will be entered in the DOCKET as narrative under 
the heading "Case Summary." See APPENDIX C for an example. 

The Regional Attorney is responsible for entering a new case 
as soon as possible after case development is bequn. While the 
case is under development and prior to being referred (Initiated) 
the case is in an overall status of "Opened." The earlier the 
case is entered as an 11 qpened" case the sooner it will appear on 
the DOCKET for use in case management. This procedure reduces 
the end-of-quarter data entry crisis to record cases initiated (a 
large proportion of which appear at the very end of the quarter). 
If the case has been entered during case development it is 
necessary to enter only the "Date Initiated" at the time the case 
is referred. This eliminates the risk that a case might not be 
counted because all of the appropriate information could not be 
entered before accountability reports are run. Entry of "opened" 
cases also facilitates management of actions which are the 
subject of pre-referral negotiation. 

IV. CASE STATUS REVIEW PROCEDURES 

The Lead EPA Attorney has primary responsibility for the 
review and update of all active cases. This is done at a minimum 
monthly by reviewing the Case Status Report and making any 
changes or updates directly on the report. The Lead EPA Attorney 
receives update forms for all his/her cases from the Regional 
data analyst once each month. The Lead EPA Attorney is 
responsible for annotating the update forms. These forms are 
.returned by the Lead EPA Attorney to the data analyst for entry 
by the last work.day of the month. The data analyst completes· 
corrections and updates and returns revised forms within five 
work days to the Lead EPA Attorney for the next month's review 
and update. 

The Lead EPA Attorney should pay particular attention.to the 
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followinq areas: 

case Information 
Major Milestone and Miscellaneous Events 
staff, Attorney Names 
Results 
Penalties 
Case Status Comments 

An entry· must be made in the attorney comment area every 
month. Any issues which have been discussed or significant 
events which occurred during the past month since the last update 
must be included in the comments. An example of the nature and 
method of enterinq status comments is contained in APPENDIX D. 
If there has been no development or no activity in the case, "No 
Change" must be entered by the Le~d EPA Attorney. The lead EPA 
attorney qives the ·annotated monthly reports to the data analysts 
for data entry and data base update. If the analyst does not 
receive an update for an active case by the time the review 
period has ended, he/she will enter "NO UPDATE RECEIVED." 

' 
Except in cases where the Headquarters attorney is the Lead 

EPA Attorney, Headquarters attorneys will be responsible only for 
up4atinq HQ-specific data (e.q., received at EPA HQ, checklist 
completed, for direct referrals and referred to DOJ for other 
than indirect referrals) . 

A chart display of roles and responsibilities is contained 
in Appendix E. Summary "case code" tables are included in 
Appendix F. 

V. . QUALITY ASSURANCE 

The Lead EPA Attorney is responsible for assurinq the 
accurate, complete, and timely entry of all cases and for the 
ongoing, monthly update and verification of case data. Regional 
Counsel are responsible for periodic review of the Docket for 
accuracy and completeness of all data elements, includinq 
Attorney Comments. 

Repeated problems with accuracy of data entry should be 
brought to the attention of the Regional Counsel. The Regional 
Counsel should notify Sally Mansbach or Bruce Rothrock if · 
problems merit further attention. 

OECM Headquarters will review the overall Docket for 
accuracy and completeness, on a monthly basis for the balance of 
FY 1988 and quarterly thereafter. Obvious errors or omissions 
will be brought to the attention of the Reqional Counsel, for 
appropriate Regional action. Headquarters data entry will be 
restricted to those data elements which·are Headquarters 
responsibility. No amendment of Regional data ·will be made by 
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Headquarters staff. 

comments·or questions regarding Docket update and 
maintenance procedures should be addressed to Sally Mansbach or 
Bruce Rothrock. 



~--: ... ~./ 
" r 



ENFORCEMENT CASE DATA FORM 
APPENDIX A 

----------------------------------------------------------------------~ASE NO. : - - E Date Entered: I___/ __ 
~Assigned by Docket Control 

---------------------------------------------------------------------* CASE NAME: 

* TYPE CASE: CIV - Civil BNK - Bankruptcy 
(See Back for Adm.) 

* HQ DIVISION: 

* LAW/SECTION: 
1. ___ __, 
2 • ------J 
3 • ----4. ----5. ___ __, 

CIT - Citizen Suit 

AIR - Air 
HAZ - Hazardous Waste 
PES Pesticides and Toxics 

* (Please use the section 
of the law VIOLATED, 
NOT the section that 
authorizes the action) 

MOB - Mobile 
WAT - Water 

CFR/SECTION: 
. l. ; ____ _ 
2. / ____ _ 
3. / ____ _ 

* TECHNICAL CONTACT: PHONE: FTS -

* REGIONAL ATTORNEY: PHONE: FTS -

* DEFENDANTS: 
CC"'"OLAINT?. 

i•~~~~~~~~~~~~~ 
2 • --------------------------------------------------3 • -------------------------------------------------4. 
--------------------------------------~ 

* STATE: 

;/IOLATION TYPE: POLLUTANT: 

DATE OPENED: 

* DATE INITIATED: * REFERRAL INDICATOR 
(Civil) 

NAMED IN 

RH: Region to HQ 
RD: Region to DOJ 
(Direct Referral) DATE ISSUED: 

(Adj. Adm.) 
DATE CONCLUDED: 

__;__;_ 

__/__/_ 

__/__/_ 

__/__/_ 
Direct Referral Lead: DOJ USA 

JATE VIOLATION 
JETERMINED: 

?ROPOSED PENALTY: 

~ Required fields 

---
DATE DOCUMENTS 

__;__;_ RECEIVED BY ORC:__I__/ ____ 

must be filled out for case entry 



Appendix B 

FACILITY DATA FORM 

PLEASE USE THE ADDRESS OF THE SITE OF VIOIATION (NOT THE COMPANY MAILING 
DDRESS). 

A SEPARATE FORM MUST BE COMPLETED FOR EACH FACILITY CITED IN THE CASE. 

---------------------------------CASE NO.: -E 
(Assiqned by DOCKET analyst) 

FACILITY NAME: 

STREET ADDRESS: 

CITY: 

TYPE OWNERSHIP: 

IC COOE(s): ) 
(one required) 

-------------------------------I EPA ID #:.....,... ___________ _ 
I (Assiqned by FINDS analyst) 

* STATE ZIP: 

P: 
F: 
S: 
C: 
M: 
D: 

-------
Private industry or individual 
Federal Government 
State 
County 
Municipal 
District 

------------------------------- OPTIONAL ---------------------------------

-~ENT COMPANY: 

PDES PERMIT NO. 

JPERFUND SITE: 

l.TITUDE :· 

)NGITUDE: 

,·- ~ ·\ 
(_ __ :, ·') 

I . . 

(Y or N) 



APPENDIX C 

CASE SYMMARY CONTENT AND FORMAT 

The following is an example of a Case Summary. The summary 
is written by the Regional Attorney and provided to the Regional 
Data Analyst along with the case Data Form and Facility Data Form 
at the time the case is initially entered. The summary includes: 
Case Name, Facility Name, Nature of case and violation(s) upon 
which the case is based, Proposed relief and remedy, Significant 
national or precedential legal or factual issues, Previous 
enforcement actions, Recent contacts with defendants, Other 
significant aspects. 

- EXAMPLE -

CASE SUMMARY: 

THIS IS A PROPOSED ACTION AGAINST THE ACME DISPOSAL CORP 
(AOC) ET AL., UNDER SECTION 107 OR CERCLA TO RECOVER PAST COSTS 
ANO TO ESTABLISH LIABILITY AS TO FUTURE COSTS TO BE INCURRED 
UNDER SECTION 104. 

THIS CASE INVOLVED THE ADC SITE, LOCATED IN MOOELTOWN, MA. 
THE SITE WAS LISTED ON THE NPL ON 04/01/84. THE SITE IS A 100-
ACRE LANDFILL WHICH HAS BEEN OWNED BY ADC SINCE 03/05/75. 
NUMEROUS INDUSTRIAL WASTES HAVE BEEN DISPOSED OF AT THIS FACILITY 
SINCE 1942. 

EPA CONDUCTED ON-SITE GROUNDWATER SAMPLING ON. 05/01/85. 
ANALYSIS REVEALED THE PRESENCE OF HAZARDOUS SUBSTANCES INCLUDING 
METHYL ISOBUT"iL, KETONE, AND TOLUENE. A NCTICE LETTER WAS SENT 
TO THE SITE OWNER/OPERATOR AND TO THE TEN KNOWN GENERATORS ON 
05/20/87. NO RESPONSES WERE RECEIVED. 

THE lST IMMEDIATE REMOVAL WAS COMMENCED ON 06/01/85 AND WAS 
COMPLETED ON 06/25/85. ONE HUNDRED DRUMS AND 500 CU YDS OF SOIL 
WERE REMOVED AND DISPOSED OF AT A RCRA-APPROVED FACILITY. THE 
2ND IMMEDIATE REMOVAL ACTION WAS STARTED ON 08/01/85. FIFTY 
DRUMS ANO·lOO CU YDS OF SOIL WERE REMOVED AND DISPOSED OF AT A 
RCRA-APPROVED FACILITY. TOTAL FEDERAL GOVT COSTS AS OF 11/01/87 
ARE $1,524,000. 

A DEMAND LETTER FOR PAST COSTS WAS SENT TO ADC ON 12/01/87. 
THE STATUTE OF LIMITATIONS MAY RUN ON 06/25/88. GENERAL NOTICE 
LETTERS WERE SENT TO 143 PRP GENERATORS ON 09/01/87. 

, r-... 
/ -·. 



APPEN.OIX D 

CASE STATUS COMMENTS 

The following are examples of attorney case status comments, 
provided as part of the monthly review of active cases. Comments 
are written by the attorney directly on the Case Status Report 
directly below or in the margin beside the previous months entry. 

- EXAMPLE -

HEADQUARTERS CASE STATUS: 

REGIONAL CASE STATUS: 

Ol-30-88: COMPLAINT FILED IN DIST. CT {EOMA) ON 01/15/88 
AGAINST AOC, CITY OF MODELTOWN, GENERAL DISPOSAL CORP,, ET AL. 

02-28-88: AOC FILED ANSWER ON 02/15/88; GENERAL DENIALS. AOC 
FILED MOTION TO DISMISS ON 02/15/88. 

03-30-88: ADC MOTION TO DISMISS DENIED ON 03/20/88. STATUS 
CONF SCHEDULED TO BE HELO ON 04/18/88. 

04-29-88: STATUS CONF HELO ON 04/18/88. GENERAL DISPOSAL.CORP1 

REQU~STEO TREATMENT AS DE MINIMIS GENERATOR. LITIGATION TEAM 
PLANS TO MEET.ON 05/20/88. GOVT P~NING TO FILE MOTION FOR SJ. 

{l) It is important to add precise d~tes to update comments 
both to be specific and to avoid confusion between the date of 
the docket entry and the date of the event. 

(2) It is important to follow up on stated planned events 
in subsequent monthly updates with comments as to whether or not 
the planned event took place and, if so, when. 

(3) Case status comments should reflect the general content 
of settlement proposals and draft and final consent decrees, 
including final construction deadlines, final compliance 
deadlines, penalties, duration of the decree, and whether or not 
stipulated penalties are included. 

(4) If there are no updates during a month, e~ter "NO 
CHANGE". 



ACTIVITY 

Open a Case 

Initial Case 
Entry. 

Regional Attorney 
assi~ned to Case 
development or 
Lead ·EPA Atty 

Regional Data 
Analyst 

CIVIL JllDICIAL FNFUR~ OOCKEr 
DATA ENTRY MAI~ANcE""1 FICATIOO 

RESiffiSIBil..ITIES AND PROCIDJRES 

WHAT 

C'.ompletes : Case Data Fonn, 
Facility Data Fonn for each 
violating Fae •. , Case SL11111ary. 
Case is a matter which is 
filed, settled or liti~ated 

· separately from any other 
Case. 

Ass i~n Case Nt.111her : Ent er 
data from Case Data and 
Facility Data Fonns, Case 
SL11111ary 

Optional; \.hen case is 
opened or any time up 
to but m later than 
"1en case ls referred 
to HQ or directly to 
OOJ 

At time Regional 
Attorney C'.ompletes 
Fonns. 

APP~·E 
03/.,.,,.88 

Attorney completes fonns ard 
Case SlJ111lary. All itens 
marked with '*' mJat he 
completed. Gives to R~ional 
data analyst. 

On-line from Case Data ard 
Facil~ty Data Fonns, Case 
8UJ111lary 

Case Review a. Lead EPA Atty Maj. Milestones/Misc. F»ents. 
Dates. Staff. Status C.00.nents 
ai¥I Signf icant Case events 

t-bnthly, <'.anpleted am 
given to R~ional 
Analyst hv 1st work 
day of each nnnth 

Review & edit as appropriate 
Case Update Report (usi~ 
clear rotations in bri~ht · 
colored ink) 

am Case Update 
of all Active 
Cases 

Data Entry~ 
Data Rase 
Update 

Case/Data· 
Verification 

i 
.i.... 
' : 

b HQ Attorney HQ data fields ( e.j?.. checklRt tt>nth 1 y Case Update Report, as above, 
complete, HQ Qmnents if appropriate) • delivered by HQ data analyst _......,._,,..._ __ __; __________ ~-+----------~~----------...._-

a. Reg. Analyst Case Update Report as 
reviewed aoo anrotatoo by 
Lead Attorney 

b. HQ Analyst As appropriate 

tt>nthly, BE!J!,inning the 
1st of the roonth, 
completed by the 5th 
work day. Run new 
Update Reports aoo 
distribute by Ath work 
day. 

On-line, directly frum Case 
Update provided by Regional 
Attorney. Update all active 
cases even if m cha~e made 
or m update received. 

-+-------------·----------- - -·-----=---=,..-- . Scan Case Up<tate Report 
HQ Attorney Major milestone Dates, Over

all Status (see 3b), other 
Case Level Data; Regular 
Status C.Onment Update by 
Lead Attorney 

t-t>nthly for FY'BA 
quarterly thereafter 

provided hy HQ Analyst. Any 
obvious errors or omissions 
are brought to the attentfon 
attention of Associate aoo 
then R~ional C.Ounsel for 
Lead EPA Atty to supply 
corrections to R~lonal data 
Rn;:tl vqt-
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WHO----·-

:ki~ Lea d EPA Atty 
lenents 
Litigation 
its 

---------------
HQ Attorney 

-

:luding a Lea d F.PA Atty 
~ (CO/Judge-
: F.ntered 

DATA ~Nl'RY MAINTlliANCE VF.RI FICATIOO 
RFB~SlRll.lTI~ ANO PROCIDllRES 

WHAT 

Si~nificant events related 
to settlenent negotiation 
or Litigation as required 
by RC 

HQ Events, as appropriate 

Enter data about settle
ment/Jud~enent Results, 

WHfN---. 

Monthly Part of nnnthly revi£W of 
Case Update Report. 

Monthly nonthly case review. 

-------+------------·-··· 
tt>nthl:v Part of roonthlv review of 

Ca<1e llpdate Report, or as 
events occur. - Oate, Penalty ------t-----''---------·· ----+--------..---·----t-- -- . ·------------

; i~ a C,ase Lead EPA Atty 
11 Cooipli-
~. Case 
idrawn, 
lined, Ois-
;ed or 
.>inErl 
~ Returned Lead EPA Atty 
.{e,.?ion 

Enter.Data for ClosErl C.ase -
W'len final compliance 
achieved or case is with
drawn, declined or ciismisse<l 

t-t>rithly 

Monthly r 

Part of nnnthly review of 
Cac;e Update Report, or as 
eventR occur. 

Part of Monthly Update, or 
as returns occur by proper 
Rltification of data analyst. 

eR&eerr ~~F.M~ty-----1--E~n-t_e_r_'_'_D~a-t-e~R~-r-e-~f-e_r_ra_l~,~,--+--Mo·-n-ili--ly--------+--hrtofMo~hlyUpdate 

Ctor r.ase 
11rned to 
ion 

rdinp. a 
e 

eking m·
pliance 

Le.a<i EPA Atty 

HQ Attorney 

Detennine cases ret"llmoo and 
pendin,g > 60 days. Oeter- Monthly 
mine action to he taken: 

Ref er or close. Update IX>cket 

Assess need to discuss cases. ~rterly 
with Region 

Analyst produces- report 
of all cases returned to 
R~lon and pemi~ >no days 
for Lead EPA Attorney review 

HQ analyst prepares quarterly 
report on cases rtd to Region · 
)60 days 

--~~~----~~--~~----~---t--~----~------t-~--~~~-~---~-

Le.aci EPA Atty 

:id EPA Atty 

Add amel'klments to existin~ 
case when matter ls part 
of on-~oi~ case and will 
rot he filed as a separate 
matter for liti~ation 
Monitor <'.Dlnp Hance -w-.-i t.,..h __ 
teans of CD or Court Order 

\then matter ls ref erred 

--------·· 
.1arterly 

tt>nthly Case llpdate, or on 
anesrlnent data fonn, to 
R~lonal Analyst, when 
amerdment occurs 

- ~ 
r.ontact with R~lonal 

l ~ro~~am Off ice and rev of 



VIOLATION TABLE 

VIOLATION 
TYPE 

AOVIOL 
CLO 
FIFRA 
FIN 
GFR 
GRANT 
GWM 
IMP 
IND 
INFO 
LDT 
MPRSA 
NESHAP 
NOPRMT 
NORPTG 
NSPS 
NSR 
PMN 
PRETMT 
PRMTVL 
PSD 
PWSM/R 
PWSMCL 
PWSNP 
PWSSA 
REC 
REP 
SIP 
SPILL 
UIC 
UICCAC 
UICMFL 

UICMIN 
UICMON 
UICNPA 
UICOIN 
UICPRS 
UICUNI 
UICUNO 
UICVPA 
VHAP 
404PMT 

DESCRIPTION 

Administrative Order Violation 
Closure and Post-Closure Plan 
FIFRA 
Financial Responsibility 
General Facilities ~equirements 
P.L. 92-500 Facility 
Groundwater ~onitoring 
Imports 
Industrial Source 
CAA/114 (INFO) 
Land Disposal & Treatment 
MPRSA 
National Emission Stds. for Haz. Air Pollutants 
Discharge w/o Permit 
No Reporting or Monitoring 
New Source Performance Standards 
New Source Review 
Pre-manufacturing Notice 
Pretreatment 
Permit Violation 
Prevention of Significant Deterioration 
PWS Monitoring/Reporting 
PWS ~aximum Containment L~vel 

PWS Notification to Publi: 
PWS Sampling & Analyzing 
Required Records Maintenance 
Reporting Violations 
State Implementation Plan 
311/CWA 
UIC/SDWA 
UIC Casing & Cementing 
UIC Fluid Movement in Underground Source of 

Drinking Water 
UIC Mechanical Integrity 
Ute !ionitoring 
UIC No Approved Plugging & Abandonment Plan 
UIC Injection Between Outermost Casing 
UIC Injection Beyond Authorized Pressure 
UIC Unauthorized Injection 
UIC Unauthorized Operation of a Class IV Well 
UIC Compliance w/Plugging & Abandonment Plan 
Volatile Hazardous Air Pollutants 
404/CWA 
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POLLUTANT TABLE 

POLLUTANT 
TYPE 

ARSN 
ASB 
BENZ 
BERY 
co 
COE 
CON 
LEAD 
MERC 
NOX 
OP 
PCB 
PM 
RADON 
RDNC 
S02 
VNCL 

DESCRIPTION 

4.Tsenic 
Asbestos 
Benzene 
Berylium 
Carbon Monoxide 
Coke Oven Emissions 
Containers (Drums, Tanks) 
Lead 
Mercury 
~itrogen Oxides 
Opacity 
Polychlorinated Biphenyls 
Particulate ~atter 
Radon 
Radionuclides 
Sulfur Dioxide 
Vinyl Chlot"ide 

Appendix F 

** If you would like to see any more pollu~ants added to 
the table, pleas~ contact Bruce Rotht"ock at 
FTS-382-2614 



RESULT TABLE 

RESULT 
LEVEL 

1- Before 
Referral to 
DOJ 

2- After 
Referral to 
DOJ/US Atty, 
Before filing 
of Complaint 
or CD 

3- After filing 
of Complaint 
or CD 

RESULT 
CODE 

WR • ~ithdrawn by 
Region 

DE - Declined by HQ 

WE - Withdrawn by HQ 
DJ - Declined by DOJ 
DA • Declined by US 

attorney ' 

LN - Litigated w/no 
Penalty 

CN • CD w/no Penalty 

RESULT 
REASON 

CP • CD w/Penalty *RO ·.Penalty under RCRA 
LP • Litigated w/Penalty *CO • Penalti under CERCLA 

*BO - Penalty under both RCRA 
& CERCLA 

*CR • CO/Cost Recovery *OC - Cost Recovery under CERCLA 
*LR - Litigated/Cost *OT - Cost Recovery w/treble 

Recovery damages under CERCLA 
*CB - CD w/Penalty & Cost *RC - Penalty under RCRA & Cost 

Recovery Recovery under CERCLA 
*LB - Litigated w/Penalty *CC - Penalty and Cost Recovery 

and Cost Recovery under CERCLA 

DC - Dismissed by Court 

*CT Penalty under CERCLA, Cost 
Recovery w/treble damages 
under CERCLA 

*RT - Penalty under RCRA, Cost 
Recovery w/treble damages 
under CERCLA 

*BC - Penalty under both RCRA & 
CERCLA, Cost Recovery under 
CERCLA 

*BT - Penalty under both RCRA & 
CERCLA, Cost Recovery w/ 
treble damages under CERCLA 

VD - Voluntarily Dismissed 
CO - Combined 

* Result code and Result reason apply only to RCRA/CERCLA cases 



REFERRAL INDICATOR TABLE 

REFERRAL 
INDICATOR 

RH 
RO 
RU 
HD 

DESCRIPTION 

Region to Headquarters 
Region to DOJ 
Region to US Attorney 
Headquarters to DOJ 



IV.B.36. 

"Process for Conducting Pre-Referral Settlement Negotiations on Civil 
Judicial Enforcement Cases", dated April 13,1988. See GM-73. 





IV.B.37. 

"Criteria for Active OECM Attorney Involvement in Cases", dated May 22, 
1988. 
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MEMORNJPUM 

SUBJECT: Criteria for Active OECM Attorney Involvement 
in cases 

FROM: 

TO: 

Thomas L. Adams, Jr. \. 
Assistant Administrator~ 

Regional Administrators 
Deputy Regional Administrators 
Regional counsels 

The following criteria have been developed for evaluating • 
what cases warrant active OECM attorney involvement. Taken 
together with the "guidance on the pre-referral negotiation 
process and on the use of case management plans, the following 
guidelines will significantly contribute to our efforts to 
enhance the enforcement process. 

Cases that meet one or more of the c· :teria listed below 
are appropriate for active involvement by uECM attorneys. The 
extent and nature of an OECM attorney's involvement in any 
given case will depend on a number of factors, including 
availability of legal resources in the Region, the expertise 
and workload of the OECM attorney involved, and the reason 
involvement is considered appropriate. OECM management, in 
consultation with the Regional Office, will take all of these 
factors into account in determining the level of active 
involvement, if any, by the OECM attorney. 

Cases which warrant active involvement by the OECM 
attorney include those.cases: 

1. that are nationally-managed or nationally-coordi~ated; 

2. raising issues whose resolution may set ~ legal or 
policy precedent of national significance; 

3. which hav~ unusually significant environmental impacts 
or in which there is a particularly high level of Congressional 
interest; 

-· 
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. 
4. jointly selected with the Regional Office which are 

well-suited to serve as training vehicles for newer attorneys 
or as a refresher for other attorneys in need of exposure to 
particular elements of the negotiation or litigation process 
related to their responsibilities; 

5. where OECM's involvement would facilitate or support 
a special enforcement initiative; 

6. requiring the specialized expertise ;f an OECM 
attorney that is not currently possessed within the Region; 

7. for which the Region or DOJ has requested OECM 
attorney involvement <e.g., where the Region cannot adequately 
staff the case or where OECM's presence is desired for tactical 
reasons) and it is OECM's judgment that its involvement is 
warranted; and 

8. where OECM's participation would directly further its 
evaluation of the effectiveness of a particular nationa1·po1icy. 
and the need for modification or supplementation of that 

·policy. 

Assuming that active involvement by the OECM attorney is 
deemed warranted, the proces~ for initial determination of the 
degree of involvement will be based upon whether the case is 
undergoing pre-referral negotiations. For ~ases that are the 
subject of pre-referral negotiations, the ~~itial 21-day review 
process will be the vehicle for making the determination. For 

.cases that are not the subject of pre-referral negotiations, 
the review within OECM of the case management plan will be the 
vehicle for determining the degree of involvement. The role of 
the OECM attorney may subsequently be modified as the case 
evolves, through consultation with the Region and DOJ, to 
increase oi decrease the level of involvement in light of 
changing circumstances. 

Please feel free to contact Ed Reich (FTS-382-4137) if you 
have any questions regarding the implementation of these 
guidelines. 

cc: Associate Enforcement counsels 
OECM Attqrneys 
Program Off ice Enforcement Directors 
Roger J. Marzulla, Assistant Attorney General, 

Land and Natural Resources Division, 
U.S~ Department of Justice 

David T. Buente, Chief, Environmental Enforcement section,. 
Land and Natural Resources Division, 
U.S. Departmen~ of Justice 



IV.B.38. 

"Withdrawal of Referrals and Issuance of 'Hold' Letters", dated February 
24; 1989. 
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MEMORANDUM 

St:B.JECT: Withdrawal of Referrals and Issuance of "Hold" :.et':e:-s 

Edward E. Reich ~r. ~ ,_....., 
Aetinq Assistant Administrator ---.-.._ ____ _ 

FROM: 

TO: Reqional Administrators 
Deputy Regional Administrators 
Reqional Counsels 

There has been some recent confusion about the process for 
~ithdrawinq directly referred cases from t~e Department ·of 
.Justice {OOJ) and the issuance of "hold" :etters for cases 
pendinq at OOJ. For clarification, please ~ote the January :~. 
1988, memorandum from Tom Adams entitled · xpansion of Direc~ 
Referral of Cases to the Department of Ju-~ice. 11 In accordance 
with that memorandum: 

(a) In the unusual circumstance necessitating a withdrawal 
of a directly referred case, the Reqions are required to consult 
with OECM prior to requesting a with~rawal. If a withdrawal is 
determined to be appropriate, the Reqion should then send a 
written request fer withdrawal ot the referral to DOJ with a copy 
to the Assistant Administrator for OECM and the appropriate 
proqram office; and 

(b) In accordance with the December 24, 1987 Adams to 
Marzulla letter attached to the January 14 memorandum, all "hold" 
letters must continue to be requested in accordance with the 
procedures contained in the memorandum entitled "Expanded Civil 
.Judicial Referral Procedures" dated August 28, 1986. Those 
procedures outline at paqe 5 the narrow basis on which "hold" 
actions will be considered and require the Reqional counsel to 
su.Dmit a memorandum to the Assistant Administrator for OECM to 
request a delay in filinq. OOJ will not recoqnize·a "hold" 
request not cominq from the AA for OECM in accordance with these 

·procedures. · 

\._..-· 

' . 
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Pl•••• let me lcilow if you have any questions agout this 
memorandua. 

cc: Associate Enforcement Counsels 
oavid suente, OOJ 



IV.B.39. 

# "Agency Judicial Consent Decree Tracking and Follow-up Directive," dated 
January 11, 1990. Attached to IV.D.4. this compendium. 



,,. 
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C. PENALTIES AND TERMS OF SETTLEMENT 
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1v.c.1. 

"Civil Penalty Policy", dated July 8, 1980 (for reference only). 
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CIVIL PENALTY POLICY 

JULY 8, 1980 

For application of Section 309(1) of the Clean Water 

Act and Section 113(b) of the ·Clean Ai: Act to 

Certain Water Act Violators and Air Act 

Stationary Source Violators 
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I. Preamble 

The objective of this civil penalty policy is to assist 
in accomplishing the goals of environmental laws by deterring 
violaticns and encouraging voluntary compliance. 

The elements of the policy reflect years of experience 
by federal, state and local enforcement officials, adapted 
to present conditions and needs. The policy has had the 
benefit of much informed comment in meetings of federal, state, 
and local officials in every region, in written comments, and 
in a working group of federal and state enforcement officials. 

The policy is based upon the main themes of the Clean Air 
and Water Acts, in which Congress required all citizens, private 
firms and public bodies to join in a common effort to restore 
and maintain the quality of the nation's air and waters, and 
to do so consistently in all parts of the country, in accordance 
with statutorily mandated time schedules. The theme of national 
consistency has .been reinforced by the Clean Air Act Amendments 
of 1977, which directed the Administrator of the Environmental 
?rotection Agency to promulgate regulations designed to assure 
fairness and uniformity in L~plernenting and enforcing the Act 
by the EPA Regional Offices and the states (Clean Air Act, 
Section 301) • 

The national re~ponse to the Air and Water Acts is 
encouraging. The over,.;helming majority of citizens, private 
firms and public bodies have met the deadlines and complied 
with what was required of them. A minority have not. This 
penalty policy will keep. faith with those who joined the 
common effort. It will help maintain the voluntary compliance 
on which achievement of our environmental goals depends. 

The Clean Air and Water Acts authorize civil penalties 
up to stated maximums. This policy enunciates general principles 
for determining appropriate penalties that the government will 
seek in iridividual cases. It is based primarily on four 
considerations--the harm done to public health or the 
environment; the economic benefit gained by the violator; 
the degree of recalcitrance of the violator; and any unusual 
or extraordinary enforcement costs ~~rust upon the public. 
T~e policy recognizes appropriate mitigating circumstances 
or factors. Each of these penalti considerations and each of 
the mitigating factors is well founded in law and ~s consistent 
with statutory requirements. 
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While fulfilling i~s primary objective to deter violations 
and encourage compliance, this policy has very significant 
additional justifications and benefits as well: 

A. The policy is fair: 

1. in an ethical sense, because it 
will ~ssure that violators of the 
law do not economically benefit 
from their violation, 

2. in an economic sense, because it will 
assure that violators do not gain an 
economic advantage over others who 
incurred costs to obey the law, and 

3. in a geographic sense, for it will 
assure that no area of the country can 
offer lenient enforcement as an advantage 
to its industries or a lure to the industries 
of other areas. 

B. The policy seeks to improve the operation of the 
market sector of our economy by more fully 
imposing onto polluting firms costs otherwise 
thrust upon the public. By internalizing more 
of the social costs of producing goods or 
services, it makes prices of goods or services 
better reflect the resources used in their 
production, and allows the market system to 
better allocate resources. 

C. The policy seeks to compensate the public for 
harm done to public health or the environment, 
or for-unusual or extraordinary enforcement expenses. 

D. The policy seeks to make efficient use of govern
ment resources by removing economic incentives to 
violate environmental laws, -~us maintaining high 
voluntary compliance rates. Because there are 
hundreds of thousands of pollution sources, even 
a small decline in compliance rates brings major 
new requirerne~ts for enforcement resources. 

Because this policy is to be used by many federal, state 
and local enforcement officials throughout the country, it has 
been drafted.in general form. It is a policy for determining 
what civil penalties the goverrurient will seek when civil 
actions are taken, not a policy to determine which enforcement 
~ctions should be taken. Enforcement strategy or ?riorities 
are determined elsewhe~e, not by this policy. 
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II. Statutory Basis for Civil Penalty under Water and 
Air Acts 

Civil penalties are provided for in Section 309(b) of 
the Clean Water Act, which subjects violators to civil penalties 
of up to $10,000 per day of .such violation. The Water Act has 
no further statutory criteria for determining the precise 
amount of the penalty, leaving that to be determined by the 
court. Authority for such civil penalties has been in the 
Act since its passage in 1972. 

Since ll3(b)of the Clean Air Act ·provides for civil penalties 
of up to $25,000 per day of viol~ti6~ and requires cour~s to "take 
into consideration (in addition to other factors) the size of the 
business, the economic impact of the penalty on the business and 
the seriousness of the violation." The authority for civil 
penalties was added by the Amendments of 1977. There was no 
authority for civil penalties in the Air Act prior to these 
amendments, at least for violations such as the ones within the 
scope of this policy. 

In addition to adding civil penalty authority in Section 113, 
the Clean Air Act Amendments of 1977 also established, in Section 120, 
mandatory administratively L~posed, noncompliance penalties. 

Regulations implementing Section 120 noncompliance penalties 
nave now been promulgated. Such noncompliance penalties are not 
covered by this civil penalty policy, and nothing stated in this 
policy should be taken to refer to them in any way, except 
that provision has been made in this civil penalty to avoid 
duplication of penalties based upon the economic benefit of 
delayed compliancI during the same time peri·od (see discussion 
in part X below.) . 

III. Tvoes of Violations to Which Policv Aoolies 

. Th~ civil penalty policy is to be used by federal, state 
and local officials in enforcement actions involving certain 
violations of the Clean Air Act, as amended, and certain 
violations of the Clean Water Act, as amended. 

1 
. The preamble ·to.EPA's final noncompliance penalty regulations 
provides that no notices of noncompliance will be issued, or 
penalties assessed, prior to January 1, 1981. For purposes 
of determining an appropriate civil penalty, E?A will only 
calculate the economic benefit of delayed compliance prior 
to this date. 

. 
..-

--... ....... •' 
'( 
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The po-~cy applies to major and minor water pollution 
sources which violate thos~ requirements of t2e Water Act made 
subject to civil penalties ~y Section 309(d), and to major 
and minor stationary ~ir pollution sources which violated those 
requirements of the c_ean Air Ac·t made subject to civil penalties 
by Section ll3(b) .3 

The application of this civil penalty policy to situations 
in which f~!l complianc~ is required prior to operation (as, 
e.g., unde::: the New Source Performance Standards under Section 111 
of the Clean Air Act) should not be interpre~ed as suggesting 
that noncompliance can be tolera~ed if penalties are paid. 

l cont. 

With respect to any emission limitation or other requirement 
approved or promulga~ed ·-:,y the Administrator after August 7, 1977, 
which is either more stringent than those in effect at that ti.~e 
or which establishes a requiremer.~ where none existed before, 
Section l20(g) of the Act provides that the effective date for 
noncompliance penalties will be the date that full compliance 
is required with such limitation or requirement (though not 
later than three years from such approval or promulgation, nor 
earlier ~han the effective date that noncompli~~ce penalties 
begin w~~h respect to violations of existing l~~itations) . 

2 
i.e., violators cf effluent limita~ions under Section 301 

of the Clean Water Act; water quality related effluent limitations 
under Section 302; national standards of performance under Section 30 
toxic and pretreatment standards under Section 307; monitoring 
under Section 308; aquaculture unde= 5ection 310; disposal of 
sewage sludge under Section 405; v~olators of permit conditions 
or limitations under Section 402 and 404; 3.lld. violators of orders 
issued under Section 309(a). 

3 
i.e., violators of an administrative order issued under Section 113( 

of the Clean Air Act: a sta~: imp~ementat~on plan requirement 
approved under Section 110; a New Source ?er:or:nance Standard under 
section 111; National :::rni.ssion Standards for Hazardous Air Pollutants 
under Section 112; a comoliance date extension issued to a source 
converting.to coal.under-ll9(g) (as in e::fect prior to August 7, 1977 
a delayed compliance order issued to a source converting to coal unde 
ll3(d) (5); a nonferrous smelter order under Section 119; certain 
requirements relating to monitoring under Section 114; a require
ment imposed in a delayed compliance orde:- under Section 113 (d.) 

·and attempts ~o construct or modify a major stationary source 
· in any area for which the Administrator· has found, under. 
Section 113(a) (5), that the state is not acting in compliance with 
applicable requiremen~s for issuance of permits to construct or 
modify sources in nonattairur.ent areas. 
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This policy applies to past and future violations of t..~e 
above-mentioned requi=ements of the Clean Air and Water Acts 
where the violation results from the source's failure to make 
capital or·opera~ion and maintenance expenditures necessary to 
bring itself into initial compliance with the requirements (e.g., 
failure to install equipment, buy and use complying fuel, carry 
out a process change, etc.). 

The policy does not apply to violations following initial 
compliance or to violations of an intermittent or transient kind, 
such as spills, violations of emission or discharge limits through 
accidents or when attributable solely to the failure to adequately 
operate or maintain pollution control equipment. Civil penalties 
are probably desirable in most actions against such violations, but 
the appropriate amount of such penal ties is not set by this pol.:i ;_:·1. 

This policy does not apply, of course, to penalties for 
criminal violations, nor for violations of court decrees. In 
most cases that are settled, it will be desirable to include 
stipulated contempt penalty amounts in the consent decr.ee. Such 
amounts are not subject to the civil penalty statutory lLuits and 
are not covered by this policy. 

While this policy has been lLuited at this time to circum
stances where its application is clearly appropriate, experience 
will undoubtedly indicate other circumstances to which it should 
be extended. Such situations will .be considered on a case-by-case 
basis. Penalties appropriate for other violations under the Clean. 
Air and Water Acts, and under other Acts, will be the subject of 
future guidance. 

!V. Use of the Penalty Policy in Enforcement Actions 

. This civil penalty policy is intended to be used by 
federal and state enforcement officials and, in appropriate 
cases, by local officials (e.g., local air pollution control 
agencies operating under authority of state air pollution 
laws) . It is to· be used in civil actions in· state and 
federal courts, and in state and local administrative 
p.=oceedings. 

- Enforce~ent actions must seek both expeditious compliance 
anc adequate civil penalties. The penalties to be sought i~ 
accordance with thi~ policy are in no way a substitute for 
compliance nor do they preclude injunctive relief or other 
non-duplicative remedies. 
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The goal of an en~orcenient action where this oolicv aoolies 
is both compliance {including interim controls) and aoorooriate 
penalties. Compliance and penalties should not be in-any-way 
traded off against each other. Compliance with the law is 
mandatory, and whereas details of technology or schedules may 
differ, enforcement officials should not bargain :~r compliance 
(or interim ~ontrols) by offering any reduction in penalties. 

Even in the period before the statutory deadlines, the 
Clean wa~;r and Air Acts required compliance immediately or 
as expeditiously as practicable. After the deadline has 
passed, it is even more urgent that violators be brought 
quickly into compliance. 

The penalty policy, moreover, already is structured 
to provide a strong economic incentive for rapid compliance, 
for the more rapid the compliance the -lower t..°lle penal ties 
under this policy. Such an eifect is automatically built into 
the method of calculating the economic benefit of delayed 
compliance, for one of the major factors of t..~e formula is 
the length of the period of noncompliance. The penalty factors 
of har:n to the environment and recalcitrance of the violator 
may also lead to penalty reductions as the speed of.compliance 
increases. In the case of major source violators of the Air AQll 
moreover, the requirement of mandatory, administratively asses~ 
noncompliance penalties adds additional economic incentive for 
rapid compliance. 

Additionally, it must be kept in mind that penalties are 
authorized and intended to deter violations and encourage 
compliance. Penalties are not effluent or discharge fees. 
Payment of penalties does not give any right or privilege 
to continue operation in violation of law or to slow down 
compliance. · 

When civil enforcement actions are brought in courts, the 
question of penalties will arise in three contexts--filing the 
civil complaint, determining the minimum amount acceptable in 
settlement, and presenting argument to the court (and possibly 
affidavits or testimony, as well) for its consideration in se~ting 
penalties at trial. 

The Agency is prepared to settle enforcement actions brought 
under this policy~ Where settlement is not possible, the Agency 
is obviously free to claim penalty amounts up to the statutory 
maximum, which will generally be the amount claimed in the 
complaint .. 
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T~e me~~odology o~ this penalty policy will be used to 
determine a "minimur.1 civil penalty" which would typically be 
presen~ed to the court as an appropriate penalty to be imposed. 

I~ addition, the methodology will be used to determine a 
lower "mini=num civil penalty acceptable for settlemen~" (set out 
in Part VI) to be used for settlement negotiations. 

This policy will allow enforcement officials to arrive 
at fair, consistent and rationally based penalty sums while 
providing a lower minimum figure as an encourage.~ent to settlement 
if enforcement of=icials believe that settlement is desirable. 

By providing them with a minimum settlement figure, this 
policy gives the enforcement officials responsible for the actj0n 
a range in which to exercise their discretion to settle or not ~c 
settle (i.e., between the statutory maximum and the min~~um sum 
acceptable in settlement as determined by this policy) . 

Where the state or local administrative bodies are taking 
enforcement actions and have authority to administratively impose 
civil penalties, the minimum penalty figure determined for settle
ment purposes in civil actions should also serve as the minimum to h 
L~posed in the ad.~inist=ative action. The administrative body, 
however, will want to consider its statutory maxi.mum penalty 
autllority and the minimum civil penalty and will probably want 
to impose penalties above the settlement amount. This is 
particularly the case since the administrative body will 
probably have already decided the case regarding the violation, 
and reductions for settlement will no longer be relevant. 

V. Determining the Amount of the Statutorv Maximum 
Penaltv and of the Minimum Civil ?enaltv 

The minimum civil penalty should be determined 9Y the factors 
and me.thod set out below. The civil ··penalty so determined will, 
in most cases, be lower than the statutory maximum sum. Where 
the civil penalty sum so determined is higher, this infor:natior. 
may be used in settlement negotiations or litigation but the 
statutory maxi.mu.~ is, of course, all that may be requested by 
the government or imposed by. the court. 

I .· ..,.~ .... -1 
I ; ., . _._ ....... _. -~ / 
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The amount of the minimum civil penalty should be dete::mined 
as follows: 

·step 1 - Factors Comprising Penalty 

Determine and add together the appropriate 
sums for each of the four factors or elements 
of this policy, namely: 

the sum appropriate to redress 
the harm or risk of harm to 
public health or the environment, 

the sum appropriate to remove the 
economic benefit gained or to be 
gained from delayed compliance, 

the sum appropriate as a penalty 
for the violator's degree of recalci
trance, defiance, or indifference to 
requirements of ·the law, and 

the sum appropriate to recover unusual 
or extraordinary enforcement costs 
thrust ·upon the public. 

Steo 2 - Reductions for Mitigating Factors 

Determine and add together sums appropriate 
as reductions for mitigating factors, of 
which the most typical are the following: 

the sum, if any, appropriate to 
reflect any part o; the noncompliance 
attributable to the government itself, . . 

the sum appropriate to reflect any 
part of the noncompliance caused by 
factors completely beyond the violator's 
control (floods, fires, etc.). 

Steo 3 - Summing of Penalty Factors and Mitigating. 
Reduc.tions 

Subtract the total reductions of Step 2 from 
the total penalty of Step l. The re_sult is 
th·e mini.mum civil penalty. If no settlement 
can be reached wit.."1 the defendant, this sum 
would typically be presented to the court as 
an appropriate penalty to be' imposed. 

11 
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In some unusual cases, the penalty amount deter:nined in 
this manner may be larger than the violator can reasonably 
be. ex?ected to pay while bringing itself expeditiously into 
compliance and continuing to do business. In such cases, 
enforca~ent officials may rec~mmend that the penalty be post
poned or forgiven in part or in total. 

VI. Determining the Minimum Penalty Acceptable for Settlement 

Many cases may, of course, be settled prior to trial and 
result in consent decrees or orders, rather than being litigated 
to conclusion. The objectives of the enforcement action are still 
the same, however -- full and expeditious compliance (including 
interim controls), and penalties. In cases in which enforcement 
officials think settlement is appropriate, they may, as an 
encouragement to settlement, reduce the penalty below the lesser 
of the statutory maxi=um and the sum determined to be the 
minimum civil penalty. This reduction, however, may not be 
greater than the percentage which reflects the likelihood of 
being unable to establish the violation or violations.· 

Example: 

Assume statutory maximum penalty = $5,000,000 

(200 days of violation ~ $25,000/day) 

Assume minL~um civil penalty = $2,000,000 

Assume estimate of.government's chance of proving 
violation at trial = 80% (or, chance of being 
unable to prove violation = 20%) 

The maximum reduction permitted for settlement 
is, therefore, $400,000 (20% X $2,000,000) 

The minimum civil penalty acceptable for settlement 
is, therefore, $1,600,000 (80% X $2,000,000 or 
$2,000,000 - $400,000) (i.e., range for settlement 
negotiation= $5,000,000 to Sl,600,000) 

It is assumed .that enforcement actions will not '!:>e taken 
unless the evidence of violation is strong; therefore, in most 
cases, the percentage of reduction should :lot be l.arge--probably 
not more tha~ 25~. Unusual circumstances may, however, exist 

.where larger reductions are appropriate. 

\ -,~,- . 
. : I : . J 
. - -· j . 
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It is not required, of course, that enforcement officials 
handling an enforcement action reduce the penalty for settlement, 
or that they reduce it in any given amount. Defendants who 
settle quickly will undoubtedly stand better chances of receivi~g 
such reductions than those who do not. 

It should be noted, moreover, that the reduction relates 
only to the degree of uncertainty of proving that the violation 
or violations resulted from the source's failure to make capital 
or operation and maintenance expenditures necessary to bring 
~tself into initial compliance. It does not relate to uncertainty 
as to the court's decision on compliance schedules and penalties. 
Enforcement officials should carefully and thoroughly prepare 
the facts and reasoning supporting their penalty request, and 
should not be reluctant to present these arguments to ~he court. 
Judges are accustomed to deciding such matters, and will 
make better decisons after receiving well-reasoned recommendatiAns 
based on fair principles-consistently applied. 

There may be extraordinary instances where the minimum 
settlement penalty amount is more than the violator is able to 
pay. In such cases, it may be appropriate to agree to a post
ponement of the penalty or payment over time, or, in an extreme 
case, to a further reduction of the penalty. Further guidance 
on ha.~dling .these extraordinary instances is set out below. 

VII. Ex~lanation of Factors Considered in Determining 
Minimum Amount of Civil Penaltv 

A. Harm or Risk of Harm to Health or the Environment 

The extent that the violation harms or poses risks 
of harm tq public health or the environment· must be carefully 
considered in setting the appropriate penalty, for violations 
which involve such harm or risk are certainly very serious. 
For example, a violation involving discharges of toxic chemicals 
into waters which enter or threaten to· enter public drinking 
water supplies certainly causes or threatens serious harm to 
public health. It may also destroy or threaten valuable 
fishing or recreational resources. 

Similarly, a violating air pollution source in an area 
which has not attained the primary (i.e., health protective)· 
ambient air standard is contributing to a health hazard or is 
actually causing harm to residents of the area. 

· All pollutants introduced into the environment create 
some har:n or risk, of cou=se, and it will be difficult in many 
cases to pre.cisely quantify the harm or risk caused by the 
violation in question. The penalty amount attributable to 
·such public harm or risk will have -to be deter.nined on t~e facts 
af each specific case. 
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=:stimated costs of environmental restoration mav be 
useful in quantifying harm to the public, and tra¢itionai 
personal injury damage concepts may be helpful in quantifying 
injuries to public health. It may also be possible to use 
the recreational values developed by various public agencies 
to assist in quantifying environmental harm. 

B. Economic Benefit of Delayed Comoliance 

Violations which are the subject of this policy 
usually consist of a failure to install and operate required 
pollution control equipment within time limits set by law, 
or a failure to utilize fuels or raw ma~:rials with lower 
pollutant content •. 

Delaying the purchase and o.peration of pollution 
control equipment results in economic savings or gains to 
~~e owner or operator of a facility. These savings or gains 
arise from two distinct sources: 

the opportunity to invest the capital 
funds not spent ·to purchase and install 
?Ollution control equipment during the 
period of noncompliance, and 

the avdidance of the operation and main
tenance expenses associated with the 
pollution control equipment during the 
period of delayed compliance (labor, 
materials, energy, etc.). These costs 
avoided represent a permanent savings 
to the owner or operator;. they may, of 
course, aiso be invested in income-producing 
ways. 

The economic benefits att~ibutable to delaying capital 
expenditures and avoiding operation and. maintenance expenses have 
been combined in a single formula. Because these benefits occur 
over a period of time, both past and future in some cases, the 
formula reduces these benefits to a present dollar value by 
standard accounting methods, and also takes into account tax 
effects, and other appropriate economic factors. The formula 
is further described in a technical support document dated 
September 27, 1978, subject: Computation of Economic Benefit 
of Delayed Compliance. under Civil Penalty Policy. · ~he formula 
cescribed in that memorandum should be utilized in calculating 
economic benefit for the purpose of arriving at appropriate 
penalty amounts. It is recognized, however, that there may be 
unusual circumstances in which a different method of measuri~c 
-::conomic bene.:i t mav be accrooria te. ':'he acceptabili-:y of a~y · 
·such method will ha~e - to be C.etermi·ned on a case-by-case basis 0 

.· ...... _· 
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c .. Violator's Recalcitrance, Defiance, or Indi=ference 
to the Regui=~~ents of the Law 

Good fait.~ efforts to obey the law are expected of 
all subject to its jurisdiction. Except as provided below 
in Sections E and F (pp. 13 and 14) assertions of "good 
faith" should not be considered as a basis for reducing the 
otherwise appropriate penalty. Courts traditionally consider 
the degree of the violator's recalcitrance, defiance, 
purposeful delay or indifference to its legal obligations 
in setting penalties. Enforcement officials should do so also, 
and should not hesitate to include a sum in the civil penalty 
to reflect such :actors where they exist. 

Care should be exercised, however, not to seek to 
add such an element of penalty on a person, firm, or entity 
for exercising, without purpose of delay, its lawful rights 
to challenge agency determinations in administrative or 
court proceedings. A violator which has complied with all 
requirements that were not disputed while challenging the 
rest has not been, on these grounds alone, recalcitran~, 
defiant or indifferent. Such a violator is on a different 
footing from one which used a challenge of one aspect of its 
compliance requirement to delay all compliance,· or which 
made frivolous challenges for purposes of delay. This latter 
mode of behavior may indeed constitute recalcitrance, defiance, 
or indifference so as to justify adding an element of penalty. 

If a violator, in good faith, did challenge agency 
determinations without purpose of delay, but did not prevail, 
and by virtue of the litigation has missed a deadline, or other~ 
wise failed to comply, it is nevertheless in violation, and 
subject to the civil penalty factors ot.~er than t.~e one related 
to the recalcitrance, defiance, or indifference of the violator 
i.e., harm or risk to public health or the environment, economic 
benefit of delayed compliance, and extraordinary enforcement 
costs. When a source decides to challenge an agency requirement, 
it assumes the risks of not prevailing in its challenge. Violators 
"litigate on their own time." U.S. Steel v. Train, 556 2d 822, · 
(7th Cir. 1977). 

D. Extraordinary Costs of Enforcement Action 

Although.attorney's fees and court costs cannot be 
recovered by .the federal government in civil enforcement actions, 
there are situations when it is appropriate to consider unusual 
expenses incurred in detecting the violation, defining its 
extent, and .. in bringing the enforcement action. 
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Where, =or examole, a source h~ disrecar~ed its 
obligation to identify its own pollutant C.:.scharges and apply 
for a per.nit, and the governr:tent, as a result, ~ust undertake 
such work, the government's costs in identifying the discharges 
may be included in the amount sought. Or, for exam~~e, where 
the violator's sampling and analytical procedures are so 
deficient that the government must conduct significant sampling 
on its own to confirm d:3charge levels, the expense of such 
sampling may be added tc ":he sum of civil penalties sought. 
Those cos~s which are routinely incurred by state and federal 
enforcement officials need not, however, be sought as part of 
a civil penalty. 

E. Mitigation for Noncomoliance Caused bv the 
Government Itself 

When failure to comply or compliance delay was caused 
by, requested by, or attributable to the government, civil 
penalties are not appropriate. When the failure to delay 
was partiall::· caused by the government, the penal ties may 
be reduced in proportion to the relative share of government 
responsibility or in proportion to the period of delay caused 
by the government. It is expected that mitigation on this 
basis will only be per:nitted when the government.was clearly 
responsible for the delay, as, for example, it may have been 
in a small number of =ases under the Water Act. In these 
instances, a discharger challenged conditions of an NPDES 
permit, requested an adjudicatory hearing, prosecuted its 
request expeditiously and in good faith, and may have been 
delayed by the Agency's lack of resources t= provide prompt 
hearings for all those who challenged their permits. 

Sta~es and the federal government are not bound by 
the acts of t~e other, but they will, of course, want to be 
informed of and consider carefully the acts of the other in 
connection with penalty decisions. 

F. Mitigation for Imoossibilitv 

Where delayed compliance was, in fact, attributable 
to cau·ses absolutely beyond the control of the violator ( suc!l as 
floods, fires, and other acts of nature) and was not due to 
fault or negli;ence, a civil penalty is not required--even in 
instances where as a result of ~he L~possi~ility the violator 
has enjoyed an economic benefi~. I_f only a port.ion of the 
period of delayed compliance is attributable to such factors 
beyond the violator's control~ a civil penalty should be 
sought only =or that period of noncompliance that was not 
at":ri=:,utable to such factors. 

l ' ::::.. '"1 I ~· . •.__/ . 
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G. Other Bases for Mitication 

There may also be other unforeseeable mitigation 
circumstances because of which all or a part of·the ot.~erwisa 
appropriate civil penalty should not be sought, as, for examole, 
when it was not technically possible to comply. Acceptability 
of such a situation as a mitigating circumstance will have to be 
considered on a case-by-case basis, keeping in mind also the 
"technology forcing" aspects of the laws. Another instance 
in which all or part of an otherwise appropriate civil penalty 
might not be sought would be where emergency needs require that 
sources be operated even though they fail to comply with discharge 
or emission limitations. Obviously, situations involving unusual 
mitigating circumstances must be looked at individually since the 
full range of such circumstances cannot be predicted. 

Since the Water Act and the Air Act impose absolute 
duties of compliance, requiring sources to take whatever measures 
are possible to come into compliance by the legally established 
dates, the-burden is clearly upon the violator to establish a 
compelling reason why a civil penalty should be mitigated. This 
burden should only be considered satisfied where urgent efforts 
are made to comply but actual L~possibility or government conduct 
alone precluded compliance, or where a similar mitigating ci=c~nc 
caused the delay. Only in these instances have violators reall~, 
made what should be considered a "good faith." effort that excuses 
noncompliance. All dischargers must be held to a standard that 
requires careful and diligent planning and an urgent, serious 
effort to come into compliance in a timely manner. 

H. Speci=ied Clean Air Act Factors 

The civil penalty policy fa~tors described above 
include consideration of the three factors specified in Section 113 
of the Clean Air Act. The "size of the business" is reflected 
in.the·economic benefit of delayed compliance since less expensive 
control equipment is typically required for smaller businesses 
a.~d the benefit of delaying installation of such equipment is 
correspondingly less. The "economic impact of t.11e penalty on 
the business" is considered by the penalty deferral er reduction 
that is allowable where violators lack the abilitv to i!':'tmediatelv 
pay the full amount of the penalty (see section IX below). The -
third factor, the "seriousness of the violation," is taken into 
account: by looking· at t.."fi.e harm done to public health and the 
environment (vi·o1a tions may, though, be considered as serious, 
even though they do no measurable or quantifiable harm to the 
environment) and the violator's recalcitrance, defiance or 
indifferenc.e to the requirments of the law. 



-ls-

VII!. A?p=oved E~vironmentallv ~enefic:.~l Ex~endit~res 
In Lieu of Pavment of ?enaltv Su.r. to State or 
Federal Treasurv (i.e., "Credits .~cai:ist Penaltv") 

A. Use of Cr~jit to Satisfy or Offset Penalty 

Occasions have arisen in enforcement actions where 
·:iolators have offered to make expenditures for environmentally 
beneficial purposes above and beyond expenditures made to comply 
with all existing legal requirements, in lieu of paying penalties 
to the t=easury of the enforcing government. Courts have 
sometimes accepted such payments, and in some circumstances 
such arrangements are acceptable under this penalty policy. 
For ease of reference (but without characterizing them for 
any other legal purposes--e.g., tax deductibility) such 
alternative ways for a violator ·to satisfy the penalty instead 
of paying the penalty sum to the federal, state, or local 
treasury are re=arred to herein as "credits" against the 
penalty. 

ru.ight be: 
Examples of possible credits against a penalty 

(1) construction and operation of approved 
pollution control equipment in addition to that 
required for compliance with existing requirements 
which will achieve a significant further increment 
of environmental benefit above all present require
ments of federal, state or local law~ 

(2) financial contributions to a private or 
governmental body or agency for environmentally 
approved uses--e.g., ~estoring fish and wildlife 
resources, carryin<; out environmental studies or 
research of a high priority need, i..~proving the 
ability of citizen or public interest groups 
to monitor and assist in enforcing the law. 
Credits; however, will not be given for expen
ditures that would properly be required as part of 
equitable relief being. sought for the violations, 
such as cleaning up the pollution, restoring t~e 
areas a==ected, or reimbursing the governmen~'s 
costs of doing so, unless these costs have been 
included in the penalty sum. In all eve.nts, the 
financial contributions must be acceptable ;;o the 
e~~orc~ng agency. Credits for high priority research 
are desirable, but the research must be closely 
scrutinized to insure it is beneficial from the 
point of view of t~e enforcing agency, not merely 
from the pciint of view of the violator. 

J r, ' 
"j. --
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s. Criteria for Acceotable Credits 

In determining whether a proposed expenditure is 
creditable against the penalty, the following c=iteria must 
be satisfied: 

(l) The penalty sum itself will generally be 
stated in the order, decree or judgment as 
determined, before any credits are allowed, and 
this amount should be clearly identified as a 
penalty. 

( 2) The expenditure proposed for credi:t must. 
be approved by enforcement officials in advance 
of the entry of the decree, order, or judgment 
in the case, must be clearly delineated therein, and 
must be enforceable along with other elements of 
the decree, e.g., subject to stipulated contempt 
penalties or to the court's continued contempt authority 
for the full length of time over which expenditures 
are to be made. 

(3) The item to be acquired by additional expenci
ture for which credit is given must be described 
with sufficient precision to bind the violator 
to the agreed expenditure level. Where the 
credit is for the construction and operation of 
additional pollution control equipment that 
will bring about a greater degree of control than 
that required by law (and a considerably reduced 
discharge or emission level} an agreement should 
be obtained from the violator that it will treat 
the reduced discharge or emission, in all respects,. 
as a requirement of law for the period that it has 
agreed to operate such equipment. · 

(4} The proposed expenditure must be clearly 
for environmental benefits above and beyond 
the reqµira~ents of law. Interim controls and 
expeditious compliance are required by law (not 
just waiting for the last day before the 
statutory deadline) and are not appropriate for credit. 

(5). Enviro~~ental laws require compliance at all 
times." Good engineering practice, therefore, 
includes design of pollution control systems 
wi.th sufficient capacity and reliability to provide 
a margin of safety to ensure such continuous com
pliance •. Expenditures for this margin of safety 
arelto assure compliance with t.~e requirements of 
law and are not eligible for credits. 
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(6) If in accomplishing the required level of 
pollution cont=ol, the violator necessarilv 
will accomplish a higher level of control; there 
can be no c=edit for such incidental benefit. 
(e.g., to accomplish 80% removal of a pollutant, 
the violator must necessarily purchase and operate 
equipment which removes 85% of the pollutant.) 

(7) Studies or research and development which are 
necessary parts of compliance with legal require
ments are not eligible for credits (e.g., studies 
assessing the feasibility and costs of alter~ative 
methods of compliance or prototype research and 
development) . Research and development work 
~ligible for credit should be work from which 
~he public in general can benefit. To insure this, 
the following measures should be required: 

(a) the enforcing agency should insure 
that adequate reporting procedures are 
required. These procedures should include 
an initial research and development plan, 
periodic progress reports, and a comprehensive 
final report that documents startup and the 
first year of operations if a facility was 
involved; 

(b) the enforcement agency or its contractors 
should be given the right to obtain first hand 
information about the work by inspecting all 
documents associated with it and by making 
on-site inspections; and 

(c) the source should agree that all domestic 
patentsi design rights and trade secrets that 
result from the work will be placed in the 
public domain.· 

In most instances the research and development should 
be related to the violation, but other instances can be considered 
on a case-by-case basis. As stated above, credits for research 
or studies will be closely scrutinized. 

(9) Expenditures acceF~ed for c=~dit may only 
be expenditu=es that the violator agrees.it may 
not ~la~er use (or sell to anyone else to be 
used) as a credit against any other existing 
orovisions of environmental law (such as emis
~ion off set to allow the construction or modifica
tion of a major stationary source in an area where 
national air q~;:ity standa=ds are not being 
satisfied). and the decree ~us~ so provide. 

r. I--; 
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c. Constraints on Federal Enforcement Officials 
with Resoect to Pavment of Penalties and Use 
of Credits In Lieu of Penalties 

The Air and Water Acts both authorize civil penalties 
which are payable only to the United States Treasury. State 
statutes may differ, but most provide for payment of the penalties 
to the State Treasury. 

Civil enforcement actions to enforce the Air or 
Water Acts whether settled or litigated to conclusion will 
end in orders, decrees, or judgments of a court. In such 
actions there are limitations governing the positions to be 
taken by federal enforcement officials. In settling cases, 
federal enforcement officials may accept proposals for 
expenditures as credits against penalties and recite them, 
as well as the penalty sum, in the proposed consent decree, 
but it must be kept in mind that such provisions as well as 
the entire decree are subject to approval by the court. 

With respect to credit for proposed contributions 
to third parties, federal enforcement officials may not 
agree with defendants.as to such payments in lieu of paying 
the penalty to the United States Treasury, for that prefers 
a third party as recipient of the payment over t.~e United 
States, and prefers one third party potential recipient over 
another. 

State and local enforcement officials may or may 
not be as constrained with respect to proposing contributions 
to third parties. Accordingly, the appropriateness of state 
or local government officials· proposing credits· for contributions 
to third parties must be .governed by their own policies. 

D. Disc=etionarv Nature of Credit 

Acce.ptance of a proposed credit is purely discretionary 
with federal, state, and local enforcement offi=ials. Enforcement· 
officials may, of course, insist on payment of the penalty into 
the treasury. The statutes provide for penalties. Violators 
have no "rights" to credits against these penalties. 

E. Consideration of After-Tax Effects of Credit 
Expenditures 

The amount of the credit to be given for proposed 
expenditures is governed by the rule that it must have the 

. same after-tax effect on t..li.e violator as payment of t!"le penalty 

.sum would have. Since the penalty· sum is L-nmediately payable ugl 
· entry of the order, decree or judgment, any proposed credit whic.'11 

includes other than L"'tlinediate payment of the full sum must be 



-19-

reduced to an equivalent present value by standard accounti~g 
~et~ods. Where t~e expendit~re proposed for credit is construction 
and operation of additional pollution control equipment, the for:nula 
for computing economic benefit of delayed compliance (see paragraph 
VII.B. above) should be used to compute the ?resent value of the 
credit. It should be noted that this formula assumes that the 
expenditures will receive normal tax treat..~ent (deductibility or 
credit against tax) and accounts for that. The ·present value resulti~· 
from use of this formula may, therefore, be used dollar-for-dolla= 
as credit against the penalty. 

IX. Penaltv ?ost~ona~ent ~= Foraiveness Based Uoon !nabilitv 
To Pav 

In some instances, the indicated appropriate civil penalty 
may be so severely disproportionate to the resources of the 

·owner or operator of the violating facility that its imposition 
would cause the owner or operator very serious economic hardship. 
In such unus~~: cases, enforcement officials may recommend to 
the court tha~ it postpone or for;~ve the other...;ise appropriate 
penalty, in part or in total as circumstances may indicate. 

While the appropriate civil penalty amount may be post
poned or red~ced in such circu.~stances, no such concession 
rr.~y be made ~ith respect to ~he cost of coming into com
pliance. Except as the Air and Water Acts may themselves 
provide, compliance is required in every case, regardless of 
cost and regardless of the violator's financial situation. 

Clearly the burden is on the violator to establish its 
inability to pay. This burden can only be satisfied when 
the violator has procuced adequate evidence to establish 
its financial cc~dition and when the enforcement officials 
involved have obtained a competent review of the violator's 
financial condition. Mere statements of inability to ?ay 
are not enough, and.a violator making such a clai~ must be 
willing to make. full disclosure of its financial affairs to 
enforcemen~ officials and the court under circumstances that 
assure sue~ disclosure is accurate and complete. 

If review by ?ersons competent to assess the violator's 
financial condition and.prospects in=icates that the violator's 

·resources would not ?ermit it. to finance its compliance, and 
also pay the penalty, t~en, if adequate interest can be arran~e6, 
the penalty may b~ paid over time. 

1\ 
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If even payment over time is not possible, then t..~e 
penalty may be reduced to an amount commensurate with the 
resou=ces of the violator (taking into account the cost of 
compliance) . 

In making a determination of the violator's ability to 
pay, it is important to insure that the economic condition 
of the violator has not been distorted by transactions with 
parent companies or shareholders or by unusual or uncon
ventional accounting practices. Where such distortion has 
taken place, parent company and shareholder or other owners' 
resources should be considered in determining whether or not 
the violator is able to pay the civil penalty. In all cases, 
review of financial information by persons competent in 
financial affairs should be obtained. . ... 

X. Time Period for Application of Civil Penalty Policy 

In general, this civil penalty policy would appropriately 
apply to violations of the kinds covered which have occurred 
since enact.~ent of the Air Act in 1970 and the Water Act in 1972. 
In determining the penalty sum, both with respect to the 
statutory maximum and the minimum civil penalty, the period of 
violation should begin with the earliest provable date of 
violation and continue until the violator has installed and 
operated the required equipment, made the required process chan,. 
or converted to the complying fuel and thus brought itself into · 
compliance. 

Under the Water Act, this general rule will be applied 
in this civil penalty policy, since authority for civil penalties 
has existed since 1972. Consequently, the period covered and 
the noncompliance period commence on the date when the schedule 
requirements of a National Pollutant Discharge Elimination System 
(NPDES) permit were v~olated or on ·July l,·1977, (the statutory 
deadline for best practicable control technology or secondary 
treatment), whichever is:. earlier .. The period of noncompliance 
ends when the violator has brought itself into full compliance 
with statutory (including permit) requirements. 

Under the Air Act, there are other considerations which, 
as a matter of policy, lead to application of a different rule 
regarding the time period for application of this civil penalty 
policy. The Air Act has had authority for criminal or civil 
injunctive relief since 1970, but genera.l authori.ty for civil 
penalties was not added until the amendments of 1977, which 
took effect August 7, 1977. Whether, as a matter of law, civil 
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penal.ties are authorized in civil enforcement actions commenced 
or amended after August 7, 1977, for violations occurring be:ore 
August 7, 1977, may be debated, bu~ regar~less of that, and 
without conceding any issue of law, as a decision of policy, this 
civil penalty policy will be applied by federal enforcement 
officials only to those violations of the Air Act occurring 
after August 7, 1977. 

Accordingly, under the Air Act, for purposes of computing 
the statutory maximum penalty, the period of noncompliance will 
commence with August 7, 1977, or the date of earliest provable 
violation, whichever is later. For purposes of computing 
the minL~um civil penalty, the period of noncompliance used will 
also be as stated in the previous sentence, except that when 
considering the sum to be included for the violator's recalcitranc8, 
defiance, or indifference to its legal obligations, the entire 
record of the violator should be considered. 

When deter.nining a civil penalty under the Air Act a 
special consideration also applies concerning t~e end date of 
the period of noncompliance, but only with respect to the 
element of the penalty based on removing the economic benefit 
of delayed compliance. 

As indicated earlier, Section 120 of the Air Act requires 
EPA to assess and collect noncompliance penalties against certain 
categories of stationary sources. The purpose of these ad.~in
istratively imposed penalties is to recapture the economic value 
which a delay in compliance may have to the source owner or operator, 
EPA will not issue any notices of noncompliance or assess and 
collect any noncompliance penalties prior to January 1, 1981. 
While the authority to collect noncompliance penalties (Section 12\J~ 
is independent of and additional to the authority to seek civil 
oenalties (Section 113), federal enfo=cement officials will not 
s·eek double recovery of any por"tion of the economic value att:db;_:-t~a.t .. 
to delayed compliance. Accordingly, when t..'1e period of noncom;;:iL . .Jn-:~. 
will extend beyond January l, .1981, the economic benefit elernt;rnt ; .. :: 
the civil penalty should be based. only upon the noncompliance that 
will have occurred prior to that date. 

Sources subject to judicial orders or t..~at have negotiated 
consent decrees wit~ EPA, will not have their civil ?enalties 
recalculated. Addi~ionally, even if a consent dec=ee has not 
been approved ~y the court, the amount of ~he penalty need not ~0 
recomputec if it is clear that agreement has been reached on a;1 
.material terms, ~ncluding the penalty amount, and among all ?c:il't.!.<-.:= 
including EPA where it is a party. In all other settlements 1 :.r:i·~ 
economic benefit componen~s of the civil penalty will be based 
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upon noncompliance which will occur up to January l, 1981, or thll 
date for final compliance speci=ied in the consent decree, 
whichever is earlier. In this way the policy will provide an 
incentive for expeditious and fair settlements, while honoring 
t~e Agency's commi~~ent not to seek double recovery of any 
portion of the economic benefit element attributable to delayed 
compliance. 

In all other respects, however, in Air Act cases, both when 
computing the statutory maximum penalty and when determining 
the mir.~.:num civil penalty (or the minimum acceptable for 
settlerr.~~t} , the period of noncompliance continues until the 
violator has brought itself into full compliance with the 
requirements of the law. 

Where state or local government civil penalty authority 
existed prior to August 7, 1977, then that additional authority 
might, of course, be used by the state to extend the period of 
noncompliance. 

XI. Aoolication of Civil Penaltv Poli~v to Different Tvoes of 
Sour~es - ?=ivate, P•.lblic, Reaulatec Utilities, etc. 

Congress, in enacting the civil penalty provisions of the Air 
and Water Acts, and in the Air Act's (Section 120} administratively 
imposed noncompliance penalties, made no exemptions or distinct~' 
for classes or ~:?es of violators on t.~e basis of ownership or 
form of organization. This civil penalty policy seeks to carry out 
Congress' fair, evenhanded, consistent approach, but recognizes. 
obstacles in a f:w situations. 

A. Privatelv-owned or Ooerated Sources (other than 
Reaulated Utilities) 

This penalty policy, as described above, applies in 
full in civil enforcement actions against privately-owned and 
operated .sources other than regulated utilities. Extraordinary 
situations, if any, can be handled on a case-by-case basis. 

B. Publiclv-Owned Utilities and Investor-Owned, 
Reaulated Utilities 

Publicly-owned utilities and investor-owned, regulated 
utilities ~=e to be treated equally. 

Penalties will be sought from utilities ·whose violations 
come within the·scope of this policy. The focus of these penalties 
will be on deterrence. That is., penalties should be in sufficient 
amounts to deter future violations. Penalties should include 
appropriate.amounts tor environmental ha.rm or risk of harm caused 

.by the source's violations and recalcitrance or i~difference of fj( 
. ·source to its legal obligations as· wel.l as any extraordinary 

enforcement costs which the government has ~een forced to pay. 
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C. State and Municioal Facilities 

In enforcement actions against state or munici?al 
facilities, including publicly-owned treat.~ent works, this civil 
penalty policy a?plies, except with respect to the penalty element 
for economic benefit of delayed compliance. 

Because sta ~e and municipa :. budgeting and fi:-. .=.ncial 
. ~cisions are generally concerned wi:~ the allocation of tax 
.:rived ?ublic funds to provision of public services, rather than 
the sal~ of goods or services for profit, recovering the economic 
benefit of delayed compliance is somewhat less applicable. In all 
such cases, the economic benefit of delayed compliance should be 
calculated and cor::: :.dered as a guide, but in determining the 
minimum civil penal~y and the mini.mum civil penalty acceptable !~r 
settlement, enforcement officials may recommend that this factor 
be discounted or eliminated in cases· where they think it is 
appropriate. Because the other elements (harm or risk; recalci
trance; extraordinary enforcement expense) .are not always susceptible 
to precise quantification, the appropriate minimum civil penalty 
or the minimum civil penalty acceptable in settlement for such 
facilities can only be determined on a case-by-case basis. 

The or-ly further guidance wit..~ respect to penalties 
in such cases is as follows: 

l. Enforcement officials should not excuse all 
civil penalties exce?t in extraordinary situations, 
for that would cteate a double standard of more 
lenient treat.~ent for public agencies than private 
individuals or firms. · 

2. Civil penalties for violations by state or 
municipal facilities should be in sufficien~ amounts 
to deter future violations, consideri~g t..~e element$ 
·of this penalty.policy, size of t.11e facility, and the 
duration of the violation, and in a municipal case, t:he 
size and the resources of the municipality. To 
achieve a deterrent effect, civil penalties for 
violations by state or municipal facilities should 
bear some relationshi? to the population ser:ed by 
the violating facility and upon which t.~e burden 
of the ~enaltv will fall. - , -

o. Feder~l Facilities (Other than Utilities) 

Because of recent amendments to the Air Act and 
t...11e Water Ac·t and t!!e federal mechanism t.ha~ exists for t!'!e 
.payment of penalties, federal facilities present a significantt:·.' 
.different problem fro~ other violating sources. Accorcinsly, 

·guidance as to them will be provided eisewhere. 

.--,--
:_J •· 
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XII. Federal-State Coooeration in Implementing ~his ?~licv 

As part of their efforts to enforce air and water pollution 
laws, many federal, state, and local enforcement officials will 
be using this penalty policy. To assist in achieving consistency 
in its application, a method of consultation among federal, state 
and/or local enforcement officials has been devised to insure 
that appropriate penalties will be sought in specific cases. 

XIII. Effective Date of this Civil Penaltv Policv 

Many of the factors comprising this penalty policy have 
been used by federal and state enforcement officials for years. 
EPA's civil penalty policy has been more fully articulated over 
the last year. · 

On June 3, 1977, guidance was provided to EPA regional 
offices by the Office of· Enforcement regarding criteria for 
settlement of civil penalty·aspects of enforcement cases under 
the Water Act. This guidance included most of the factors now 
more fully explained in this document, including, for example, 
recovery of the economic benefit of delayed compliance, harm 
to the public, and recalcitrance of the violator. EPA's intention 
to take enforcement action against major source violators of 
the Water Act and to seek civil penalties, including sums to takam... • 
away the economic benefit of delayed compliance, was announced 
at a press conference on June 21, 1977, by Assistant Administrato4 
Thomas C. Jorling. 

Further elaboration of this Water Act civil penalty policy 
was provided by an Office of Enforcement memorandum to EPA 
regional offices dated June 28, 1977. 

The Air Act Amendments became effective on August 7, 1977, 
including authority for civil penalties, and regions were 
advised on September 2~ 1977 that civil penalties should only 
be sought for violations occurring or continuing after 
August 7, 1977. 

The first comprehensive version of t.~is consolidated Air 
and Water Act civil penalty policy was distributed to federal 
and state enforcement officials on Nova'!lber 23, 1977, and took 
effect on that date. 

In addition to these general communications,· this civil 
penalty policy was explained at meetings and workshops of 
federal, state, and local-officials, at· press conferences 
and other gatherings at Washington, D.C., and in all regions 
of the coun·try in the last half of 1977 and early 19 78. This 
policy has had the benefit of comments,. discussion and analysi·s 
over many mont~s. 
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The civil penalty policy (including its predecessors as 
explained above) covers all Air and Water Act cases wit~i~ 
its scope, as follows: 

all Water Act cases not concluded prior 
to June 3, 1977, and 

all Air Act cases not concluded prior to 
August 7, 1977. 

The application to Water Act cases concluded after 
June 3, 1977 and Air Act cases concluded after August 7, 1977·, 
but prior to the date· of this memorandum, is governed by 
the guidance extant and in effect at ~~e time the case was 
concluded, including any case-by-case guidance given. 

For purposes of this policy, a case was concluded if it 
is clear.that agreement had been reached on all material ter.ns 1 

including penalties, and among all the parties, including EPA 
where it was a party. Where the agreement had been reduced to 
writing so as to memorialize its terms, it was clearly conclud~a. 
Other situations will have to be individually considered. 

Enforcement officials aware of civil enforcement actions 
which they believe should not be included within the coverage 
of this policy or"its predecessors should present the facts 
or ci=cumstances for consideration. 

XIV. Previous Civil Penaltv ?olicv Suoerseded 

This civil penalty policy supersedes all previous Air Act 
stationary source and Water Act civil penalty policy, including 
the following, but only to the extent that such previous policy 
was inconsistent herewith: 

(1) U.S. Environmental Protection Agency, Office 
of Enforcement guidance letter e:-ltitled "Settlement 

. of Section 3 09 ( d) Enforce..rnent Cases for Monei:.ary Arr· JU.r. ts" 
dated June 3, 1977, signed by Stanley w. Legro, Assistant 
Administrator for Enforcement. 

(2) U.S. ~nvironmental Protection Agency, Office 
of Enforcement guidance letter entitled "Settlement 
of Section 309(d) Enforcement Cases for Monetary 

·Arnounts--Policv Backe-round" dated June 29, 1977 
signed by Staniey w. ~Legro, Assistant AC..~inist=ator 
for Enforcement. 
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(3) U.S. Environmental Protection Agency, Of:ice 
of Enforce.Tttent guidance letter entitled "Civil 
Penalties under Section ll3(b) of the Clean Ai~ 
Act Amend.ments of 1977," dated Septer:'lber 2, l9i7, 
signed by Richard o. Wilson, Acting Assistant 
Administrator for Enforcement. 

Jeffrey G. Miller 
Acting Assistant Administrator for Enforcement 

U.S. Environmenta: ?rotection Agency 



IV.C.2. 

"GUIDANCE FOR DRAFTING JUDICIAL CONSENT DECREES", dated October 19, 1983. 
See GM-17. 
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IV.C.3. 

"New Civil Penalty Policy", dated February 16, 1984. See GM-21. 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

New Civil Penalty Policy .. -· ..rJ . 
Courtney M. Price c~. i: :l .... ,_,' )·,.; ·~·"'--' 
Assistant Administrator fot Enforcement 

and Compliance Monitoring 

Associate Administrators 
Assistant Administrators 
General Counsel 
Inspector General 
Regional Administrators 
Staff Off ice Directors 

Attache~ is the Agency's new civil penalty policy. This 
new penalty policy will establish a consistent Agency-wide 
approach to the assessment of civil penalties while allowing 
substantial flexibility for individual cases within certain 
guidelines. It is designed to promote the goals of deterrence, 
fair and equitable treatment of the regulated community and 
swift resolution of environmental problems. No attempt is 
made to address issues specific to each statute the Agency 
administers. Instead, this will be left to guidance developed 
by each program. 

The policy consists of two documents: Policy on Civil 
Penalties and A Framework for Statute-Specific Approaches to 
Penalty Assessments. The first document focuses on the 
general philosophy behind the penalty policy. The Framework 
provides guidance to each program on how to develop medium
specif ic penalty policies. 

The new penalty policy will not be truly effective until 
the medium-~pecific penalty policies are completed. Thus it 
is important that work begin on.the medium-specific policies 
as soon as possible. I am.therefore requesting that each 
program off ice meet with their counterparts in OECM and develop 
workplans for the develo~ment of those policies. Please submit 

. 
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those workplans to me by March 31, 1984. The Deputy Adminis
trator has requested that we add the workplans to the Action 
Tracking System as we receive them. If you have any questions 
regarding this memorandum or the.new civil penalty policy, 
please contact Jonathan Libber of the Off ice of Legal and 
Enforcement Policy. He may be reached at 426-7503. 

Attachment 

cc: Enforcement Policy Workgroup Members 
Associate Enforcement Counsels 
OECM Off ice Directors 

-.-
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Introduction 

This document, Policy on Civil Penalties, establishes a 
single set of goals for penalty assessment in EPA administrative 
and judicial enforcement actions. These goals - deterrence, 
fair and equitable treatment of the regulated community, and 
swift resolution of environmental problems - are presented here 
in general terms. An outline,of the general process for the 
assessment of penalties is contained in Attachment A. 

A companion document, A Framework for Statute-Specific 
Approaches to Penalty Assessments, will also be issued today. 
This document provides guidance to the user of the policy on 
how to write penalty assessment guidance specific to the user's 
particular program. The first part of the Framework provides 
general guidance on developing program-specific guidance; the 
second part contains a detailed appendix which explains the basis 
.for that guidance. Thus, the user need only refer to the append~x 
when he wants an explanation of the guidance in the first part of 
the Framewor>:. 

In order to achieve the above Agency policy goals, all 
administratively imposed penalties and settlements of civil 
penalty actions should, where possible, be consistent with the 
guidance contained in the Framework document. Deviations from 
the Framework's methodology, where merited, are authorized as 
long as the reasons for the deviations are documented. Documen
tation for deviations from the Framework in program-specific 
guidance should be located in that guidance. Documentation for 
deviations from the program-specif ie guidance in calculating 
individual penalties should be contained in both the case files 
and in any memoranda that accompany t_he settlements. 

The Agency will make every effort to urge administrative 
law ju·dges to impose penalties consistent with thiv policy and 
•ny medium-specific implementin~ guidance. For cases that go 
to court, the Agency will request the statutory ma~imum penalty 
in the filed complaint. And, as proceedings warrant, EPA will 
continue to pursue a penalty no less than that supported by the 
applicable program policy.· Of course, all penalties must be consis
tent with applicable statutory provisions, based u~on the number 
and duration of the violations at issue. 

Applicability 

This policy statement does not attempt to address the 
specific mechanisms· for achiev.ing the goals set out for penalty 
assessment. Nor does it prescribe a negotiation strategy to 
achieve the penalty target figures. Similax;ly, it does not 
~ddres~ djfferences b~tween statu~es or between priorities of 
different programs.· Accordingly, it cannot be used, by its~l~, 
as a basis for determining an appropriate penalty in a spec1f 1c 
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action. Each EPA program office, in a joint effort with the 
Office of Enforcement and Compliance Monitoring, will revise 
existing policies, or write new policies as needed. These 
policies will guide the assessment of penalties under each 
statute in a manner consistent with this document and, to the 
extent reasonable, the accompanying Framewc~~. 

Until new program-specific policies are issued, the 
current penalty policies will remain in effect. Once new 
program-specific policies are issued, the Agency should 
calculate penalties as follows: 

• 

• 

For cases that are substantially settled, 
apply the old policy • 

For cases that will require further sub
stantial negotfation, apply the new policy 
if that will not be too disruptive • 

. Because of the unique issues associated with civil penal
ties in certain types of cases, this policy does not apply to 
the following areas: 

0 

• 

• 

CERCLA Sl07. This is an area in which 
Congres·s has directed a particular kind 
of response explicitly oriented toward 
recovering the cost of Government cleanup 
activity and natural resource damage. 

Clean Water Act S31l(f) and (9). This also 
is cost recovery in nature. As in CERCLA 
5107 actions, the penalty assessment 
approach is inappropriate. 

Clean Air Act 5120. Congress has set out in 
considerable detail the level of recovery 
under this section. It has been implemented 
with r~gulations which, as required by law, 
prescr~be a non-exclusive remedy w~ich 
focuses on recovery of the economic benefit 
of noncompli~ ce. It should be noted, how
ever, that t _5 general penalty policy builds 
upon, and is consistent with the approach 

·congress took in that section. 

Much of the rationale supporting this policy generally 
applies to ·non-profit institutions, including government entities. 
In applying this policy to such entities, EPA must exercise jucg
ment case-by-case in decidi~g, for example, how to apply the 
economic benefit and ability to pay sanc:;ions, if at all. Furt.~ 
gul·o·ance 01 t.~~ l· ... - .,, c' c-~~~-:-- -e- .. ,·~-=-c •- 9 •'°\ct non-orofit ' •a,., ..., <D ... ,. .. ..., ._ - • .. • • • ;r r - · · - - ... • · ... ii;- •. i;;- - • - · - -

entities will be forthcoming. 
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·oeterrence 

The first goal of· penalty assessment is to deter people from 
violating the law. Specifically, the penalty should persuade the 
violator to take precautions against falling into noncompliance· 
again (specific deterrence) and dissuade others from violating the 
law (general deterrence). Successful deterrence is important 
because it provides the best protectfon for the environment. _ In 
addition, it reduces the resources necessary to administer the 
laws by addressing noncompliance before it occurs. 

If a penalty is to achieve deterrence, both the violate~ and 
the general public must be convinced that the penalty places the 
violator in a worse position than those who have complied in a 
timely fashion. Neither the violator nor the general public 
is likely to believe this if the violator is able to retain an 
overall advantage from n·oncompliance. Moreover, allowing a 
violator to benefit from noncompliance punishes those who _have 
complied by placing them at a competitive disadvantage. This 
creates a disincentive for eomp.lianee. For these reasons, it 
is Agency policy that penalties generally should, at a minimum, 
remove any significant economic benefits resulting from failure 
to comply with the law. This amount will be referred to as the 
•be~ef it component" of the penalty. 

Where the penalty fails to remove the significant economic 
benefit, as defined by the program-specitic guidance, the case 
development team must explain in the case file why it fails to do 
so. The case development team must then include this explanation 
in the memorandum accompanying each settlement for the signature 
of the Assistant·Administrator of Enforcement and Compliance 
Monitoring, or the appropriate Regional official. 

The removal of the economic benefit of noncompliance only 
places the violator in the same position as he would have been if 
compliance had been achieved on time. Both deterrence and funda
mental fairness reguire that the penalty include an additio~al 
amount to ensure that the violator is economically worse off than 
if it had obeyed the law. This additional amount should r~f lect 
the seriousness of the violation. In doing so, the penalty will 
be perceived as fair. In addition the penalty'& size will tend 
to deter other potential violators. 

In some classes of cases, the normal gravity calculation may 
·be insufficient to effect general deterrence. This could happen 
if, for example, there was extensive noncompliance with certain 
regulatory programs in specific areas of the United States. This 
would demonstrate that the normal penalty assessments had not.been 
achieving general deterrence. In such cases, the case development 
team should consider increasing the gravity component sufficient to 
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achieve general deterrence. These extra assessments should . 
balance the other goals of this policy, particularly equitable 
treatment of the regulated community. 

This approach is consistent with the civil penalty 
provisions in the environmenta! laws. Almost all of them 
require consideration of the St iousness ·of the violation. 
This additional amount which reflects the seriousness of the. 
violation is referred to as the •gravity component•. The 
combination of the benefit and gravity components yields the 
•preliminary deterrence figure.• 

As explained later in this policy, the case development 
team will adjust this figure as appropriate. Nevertheless, EPA 
typically should seek to recover, at a minimum, a penalty which 
includes the benefit compor..::nt plus some non-trivial gravity 
component. This is important because otherwise. regulated 
parties would have a general economic incentive to delay 
compliance until the A~ency commenced an enforcement action. 
Once the Agency brought the action, the violator could then 
settle for a penalty less than their econ~mic benefit of 
noncompliance. This incentive would directly undermine the 
goal of deterrence. 

Fair and Equitable Treatment of the Re...:ulated Communi-:y 

The second goal of penalty assessment is the fair and 
equitable treatment of the regulated community. Fair and 
equitable treatment requires that the Agency's penalties must 
display both cons: :~ency and flexibility. The consistent 
application of a penalty policy is important because otherwise 
the resulting penalties might be seen as being arbitrarily 
assessed. Thus violators would be more inclined to litigate 
over those penalties. This would consume Agenc1 resources and 
~ake swift resolution of environmental problems less likely. 

But any system for calculating penal~ies must have enough 
flexibility to make adjustments to reflec' legitimate differences 
between similar violations. Otherwise the policy mig~t be 
viewed as unfair. Again, the re~ult would be to unde~mine 
the goals of the Agency to achieve swift and equitable resolu
tions of environmental problems. 

Methods for quantifying the benefit and gravity components 
are explained in the Framework guidance. These methods signif i
cantly further the goal of equitable treatment of violators. 
To begin with, the benefit component promotes equity by re-
moving the unfair economic advantage which a violator may have·. 
gained over complying parties. FurthermC?re, because the benef i. 
and ~rev~t~ r~~~~~Qnt~ arP ~P-Pr~tPd ~y~tematieally, thev 
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will exhibit relative consistency from case to case. Because 
the methodologies ~ccount for a wide range of relevant factors, 
the penalties generated will be responsive to legitimate 
differences between cases. 

However, not all the possibly relevant differences between 
cases are accounted for in generating the preliminary deterrence 
amount. Accordingly, all preliminary deterrence amount5 should 
be increased or mitigated for the following factors to account 
for differences between cases: 

• 
• 
• 

• 
• 

Degree of wlllfulness and/or negligence 

History of noncompliance • 

Ability to pay • 
?

Degree of cooperation/noncooperation • 

Other unique-factors specific to the 
violator or the case. 

Mitigation based on these factors is appropriate to the extent 
the Yiolator clearly demonstrates that it is entitled to miti
gatfon. 

The preliminary deterrence amount adjusted prior to the 
start of settlement negotiations yields the •initial penalty 
target figure•. In administrative actions, this figure 
generally is the penalty assessed in the complaint. In judicial 
actions, EPA will use this figure as the first settlement goal. 

· This settlement goal is an internal target and should not be 
revealed to the violator unless the case development team feels 
that it is appropriate. The initial penalty target may be 
further adjusted as negotiations proceed and additional 
information becomes available or as the original information is 
reassessed. 

Swift Resolution of Environmental Problems 

The third goal of penalty assessment is switi resolution 
of environmental problems. The Agency's primary mission is to 
protect the environment. As long as an environmental violation 
continues, precious natural resources, and possibly public 
health, are at risk. For this reason, swift correction of 
identified.environmental problems must be an important goal of 
any enforcement action. In addition, swift compliance conserves 
Agency personnel and resources. 
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The Agency will pursue two basic approaches to promoting 
quick settlements which include swift resolution of environmental 
problems without undermining deterrence. Those two approaches 
are as follows: 

l. Provide incentives to settle and institute prompt 
remedial action. 

EPA policy will be to provide specific incentives to settle, 
includino the following: 

• 

• 

The Agency will consider reducing the 
gravity component of the penalty for 
settlements in which the violator already 
has instituted expeditious remedies to 
the identified violations prior to the 
commencement of litigation.l/ This would 
becconsidered in the adjustment factor 
called degree of cooperation/noncoop2ra-
tion discussed above. · 

The Agency will consider accepting ~dditional 
environmental cleanup, and mitigating the 
penalty figures accordingly. But normally, 
the Agency will only accept this arrangemen~ 

·if agreed to in pre-litigation settlement. 

Other incentives can be used, as long as they do not result in 
allowing the violator to retain a signif ::ant economic benefit. 

2. Provide disincentives to delay~-4 compliance. 

The preliminary deterrence amount is based in part upon 
the expected duration of the violation. If that projected period 
of time is extended during the course of settlement negotiations 
due to the defendant's actions, the case development team should 
adjust that figure upward. The case development team should 
consider making this faet known to the violator early in the negoti
ation process. This will provide a strong disincentive to delay 
compliance. · 

17 For the purposes of this document, litigation is deemed to 
begin: 

• for administrative actions - when the · 
respondent files a response to an adminis
trative complaint or when the time to 
file expires or 

• for judi~ial actions - when an Assistant 
United St~tes Attorney. files a com
plaint in court. 
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Intent of Policy and Information Requests for Penalty Calculations 

The policies and procedures set out in this document and in 
the Framework for Statute-s ecific A roaches to Penalt Assessment 
are ntended solely for t e gu ance o government personnel. 
They are not intended and cannot be relied upon to create any 
rights, aubstantive or procedural, enforceable by any party in 
litigation with the United States. The Agency reserves the right 
to act at variance with these policies and procedures and to change 
them at any time without public notice. In addition, any penalty 
calculations under this policy made in anticipation of litigation 
are exempt from disclosure under the Freedom of lnf ormation Act • 

. Nevertheless as a matter of public interest, the Agency may 
elect to release this information in aome·cases. 

Attachment 

/ l' -- .) . ) . 
G 1 L "'U ) .. y ,_,.___ 

Courtney M. Price 
Assistant Adminis~rator for 

Enforcement and Compliance Monitoring 
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ATTACHMENT A 

Outline of Civil Penalty Assessment 

. 
I. Calculate Preliminary Deterrence Amount 

A. Economic benefit component and 

8. Gravity component 

(This yields the preliminary deterrence amount.) 

II. Apply Adjustment Factors 

A. Degree of cooperation/noncooperation (indicated through 
pre-settlement action.) 

B. Degree of willfulness and/or negligence. 

c. History of noncompliance~ 

· o. Ability to pay (optional at this stage.) 

E. Other unique factors (including strength of case, 
competing public policy concerns.) 

(This yields the initial penalty target figure.) 

III. Adjustments to Initial Penalty Target Figur~ After 
Negotiations Have Begun 

A. Ability to pay (to the extent not considered in 
calculating initial penalty target.) 

B. Reassess adjustments used in calculating initial 
penalty target. (Agency may want to reexamine 
evidence used as a basis for the penalty in the 
light of new information.) 

c. Reassess preliminary deterrence amount to reflect 
continued periods of noncompliance not reflected 
in the original calculation. 

o. Alternative payments agreed upon prior to the 
commencement of litigation •. 

(This yields the adjusted penalty target figure.j 



IV.C.4. 

"A.Framework for Statute Specific Approaches to Penalty Assessment", dated 
February 16, 1984. See GM-22. 
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Introduction 

This document, A Framework for Statute-Specific Approaches 
to Penalty Assessment, provides guidance to the user of the 
Policy on Civil Penalties on how to develop a medium-specific 
penalty policy. Such policies will apply to administratively 
imposed penalties and settlements of both administrative and 
judicial penalty actions. 

In the Policy on Civil Penalties, the Environmental 
Protection Agency establishes a single set of goals for penalty 
assessment. Those goals - deterrence, fair an~ e;uitable 
treatment of the regulated community, and swift resolution of 
environmental problems - will be substantially impaired unless 
they are pursued in a consistent fashion. Even different 
terminology could cause confusion that would detract from the 
achievement of these goals. At the same time, too muehrrigidity 

.will stifle negotiation and make settlement impossible. 

The purpose of this document is to promote the goals of 
the Policy on Civil Penalties bi providing a framework for 
medium-specific penalty policies. The Framework is detailed 
enough to allow individual programs to develop policies that 
will consistently further the Agency's goals and be easy to 
administer. In addition, it is general enough to allow each 
program to tailo~ the policy to the relevant st~tutory provi
sions and the particular priorities of each program. 

While this document contains detailed guidance, it is not 
cast in absolute terms. Nevertheless, the policy does not 
encourage deviation from this guidance in either the development 
of medium-specific policies or in developing actual penalty 
figures. Where there are deviations in developing medium
specif ic policies, the reasons for those changes must be 
recorded in the actual policy. Where there are deviations from 
medium-specific policies in calculating a penalty figure, the 
case development team must detail the reasons for those changes 
in the case file. In addition, the rationale behind the deviations 
must be incorporated in the memorandum accompanying the settlement 
package to Head~uarters or the appropriate Regional official. 

This document is divided into two sections.· The first one 
gives brief. instructions to the user on how to write a medium• 
specific policy. The second section is an appendix that gives 
detailed guidance on implementing each section of the instruc
tions and explains how the instructions are intended to further 
the goals ·of the policy. 

'\--. \ 

_, 
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· Writing a Program Specific Policy 

Summarized below are those elements that should be present 
· in a program-specific penalty policy. For a detailed discus
sion of each of these ideas, the corresponding ~ :ions of the 
appendix should be consulted. 

I. Developing a Penalty Figure 

The development of a penalty figure is a tvo step process. 
First the case development team must calculate a preliminary 
deterrence figure. This figure is composed of the economic 
benefit component (where applicable) and the gravity component. 
The second step is to adjust the preliminary deterrence figure 
through a number of factors. The resulting penalty figure is 
the initial penalty target figure. In judicial actions, the 
initial penalty target figure is the penalty amount which the 
government normally sets as a goal at the outset of settlement 
negotiations. It is essentially an internal settlement goal and 
should not be revealed to the violator unless the case develop. 
team feels it is appropriate. In administrative actions, this : 
f ig~re generally is the penalty assessed in the complaint. 
While in judicial actions, the government's complaint will reques. .. 
the maximum penalty authorized by law. 

This initial ·penalty target figure may be further adjusted 
in the course of negotiations. Eaeh policy should ensure that 
the penalty assessed or requested is within any applicable 
statutory constraints, based upon the number and duration of 
violations at issue. 

II. Calculating a Preliminary Deterrence Amount 

Each.program-specific policy m~ t contain a section on 
calculating the p:aliminary deterrence figure. ~hat section 
should contain materials on each of the following areas: 

• Benefit Component • 
explain: 

This section should 

a. the relevent measure of economic benefit 
for various types of violations, 

b. the information needed, 
c. where to get assistance in computing 

this figure and· 
d. how to use ava.ilable computer systems 

to co~pare a ea~e with :!~ilar previous 
violations. 



• 
-3-

Gravity Component. This section should first 
rank different types of violations according 
to the seriousness of the act. In creating 
that ranking, the following factors should be 
considered: 

a. actual or possible harm., 
b. importance to the regulatory 

scheme and 
c. availability of data from other 

sources. 

In evaluating actual or possible harm, your scheme should 
consider the following facts: 

• 
• 
• 
• 
• 

amount of pollutant, 
toxicity of pollutant, 
sensitivity of the environment, 
length of time of a violation and 
size of the violator • 

• 

The policy then should assign appropriate dollar amounts 
or ranges of amounts to the different ranked violations to 
constitute the •gravity component•. This amount, added to the 
amount reflecting economic benefit, constitutes the preliminary 
deterrence figure •. 

III. Adjusting the Preliminary Deterrence Amount to Derive the 
Initial Penalty Target Figure (Prenegotiation Adjustment) 

Each program-specific penalty policy should give detailed 
guidance on applying the appropriate adjustments to the pre
liminary deterrence figure. This is to ensure that penalties also 
further Agency goals besides deterrence (i.e. equity and swift 
correction of environmental problems). Those guidelines should 
be consistent with the approach described in the appendix. The 
factors may be separated according to whether they can be con
sidered before or after negotiation has begun or both. 

Adjustments (increases or decreases, as appropriate) that 
can be made to the preliminary deterrence penalty to develop an 
initial penaly target to use at the outset of negotiation include: 

• 

• 

Degree of willfulness and/or negligence 

Cooperation/noncooperation through pre
sett lement action. 

History of noncompliance • 

,. -· . 
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Ability to pay • 

Other unique factors (including strength of 
case, competing public policy considerations). 

The policy may permit consideration of the violator's ability 
to pay as an adjustment factor before negotiations begin. It 
may also postpone consideration of that factor until after negoti
ations have begun. This would allow the violator to produce 
evidence substantiating its inability to.pay. 

The policy should prescribe appropriate amounts, or ranges 
of amounts, by which the preliminary deterrence penalty should 
be adjusted. Adjustments will depend on the extent to which 
certain factors are pertinent. In order to preserve the penalty's 
deterrent effect, the policy should also ensure that, except for 
the specific exceptions described in this document, the adjusted 
penalty will: l) always remove any significant economic benefit 
of noncompliance and 2) contain some non-trivial amount as a 
gravity component. 

IV. Adjustin9 the Initial Penalty Target During Negotiations 

Each program-specific policy should call for periodic rea~ 
sessment of these adjustments during the course of negotiations. 
This would occur as additional relevant information becomes avail
able and the old evidence is re-evaluated in the light of new 
evidence. Once negotiations have begun, the policy also should 
permit adjustment of the penalty target to reflect •alternative 
payments• the violator agrees to make in settlement of the case. 
Adjustments for alternative payments and pre-settlement corrective 
action are generally permissible on"ly before litigation has 
begu_n.· 

. Again, the policy should be structured to ensure that any 
settlement made after negotiations have begun reflects the 
economic benefit of noncompliance up to the date of compliance 
plus some non-trivial gravity component. This means that if 
lengthy settlement negotiations cause the violation to continue 
longer than initially anticipated, the penalty target figure 
should be increased. The increase would be based upon the extent 
that the violations continue to produce ongoing environmen~al 
risk and increasing economic benefit. 

Use of the Policy In Litigation 

Each program-specific policy should contain a section cin
the use of the policy in litigatiort •. Requesta for penalties 1 
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should account for all the factors identified in the relevant 
statute and still allow for compromises in settlement without 
exceeding the parameters outlined in this document. (For each 
program, all the statutory factors are contained in the Frame
work either explicitly or as part of broader factors.) For admin
istrative proceedings, the policy should explain how to formulate 
a penalty figure, consistent with the policy. The case develop
ment team will put this figure in the administrative complaint. 

In judicial ~ctions, the EPA vill use the initial penalty 
target figure as its first settlement goal. This settlement 
goal ia an internal target and should not .be revealed to the 
violator unless the case development team feels it is appro
priate. In judicial litigation, the government should request 

. the maximum penalty authorized by law in its complaint. The 
policy should also explain how it and any applicable precedents 
should be used in responding to any explicit requests from a 
court for a minimum assesment which the Agency would deem 
appropriate. 

• 

Use of the Policy as a Feedback Device 

Each program-specific policy should first explain in detail 
what information needs to be put into the case file and into the 
relevant computer tracking system. Furthermore, each policy 
should cover ho~ to use that system.to examine penalty assessments 
in other cases. This would thereby asslst the Agency in making 
judQments about the size of adjustments to the penalty for the 
case at hand. Each policy should also explain how to present 
penalty calculations in litigation reports. 

Attachment 

~ '~·fl:.. .. 
Courtney M. Price 

Assistant Administrator for 
Enforcement and Compliance Monitoring 
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APPENDIX 

Introduction 

This appendix contains three sections. The first two sections 
set out guidelines for achieving the goals of the Policy on Civil 
Penalties. The first section focuses on achieving deterrence by 
assuring that the penalty first removes any economic benefit from 
noncompliance. Then it adds an amount to the penalty which reflects 
the seriousness of the violation. The second section provides 
adjustment factors so that both a fair and equitable penalty will 
result and that there will be a swift resolution of the environmental 
problem. The third section of the framework presents some practical 
advice on the use of the penalty figures generated by the policy. 

The Preliminary Deterrence Amount 

The Policy on Civil Penalties establishes deterrence as an 
important goal of penalty assessment. More specifically, it speci
fies that any penalty should, at a minimum, remove any si9nificant 
benefits resulting from noncompliance. In addition, it should 
include an amount beyond removal of economic benefit to reflect 
the seriousness of the violation. 7hat portion ~f the penalty 
wh~·ch removes the economic benef i · )f. noncomplia.ice is referre. 
as the •benefit component;• that ~~rt of the penalty which ref ~ 
the seriousness of the violation is referred to as the •gravity 
component.• When.combined, these two components yield the •prelim
inary deterrence amount.• 

This section of the document provides guidelines f~r calcu
lating the benefit component and the gravity component. It will 
also present and discuss a simplified version of the economic 
benefit calculation for use in developing quick penalty deter
minations. This S£:tion will also discuss the limit9d circum
stances which justify settling for less than the ben•f it component. 
The uses of the preliminary deterrence amount will be explained 
in subsequent portions of this document. 

I. The Benefit Component 

In order to ensure that penalties remove any signif ieant 
economic benefit of noncompliance, it ·is necessary to have 
reliable· methods to calculate that benefit. The existence of 
reliable methods also strengthens the Agency's position in both 
litigation and negotiation. This section.sets out guidelines fo~ 
cemputing the benefit component. It first addresses costs which 
are delayed by noncompliance. Then it addresses cos.ts which are 
avoided completely by noncompliance. It also identifies issue_t._ 
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to be considered when computing the benefit component for those 
violations where the benefit of noncompliance results from factors 
other than cost savings. This section concludes with a discussion 
of the proper use of the benefit component in developing penalty 
figures and in settlement negotiations. 

A. Benefit from delayed costs 

In many instances, the economic advantage to be derived from 
noncompliance is the ability to delay making the expenditures 
necessary to achieve compliance. For example, a facility which 
fails to construct required settling ponds will eventually have to 
spend the money needed to build those ponds in order. to achieve 
compliance. But, by deferring these one-time nonrecurring costs 
until EPA or a State takes an enforcement action, that facility 
has achieved an economic benefit. Among the types of violations 
which result in savings from deferred cost are the following: 

• 

• 

0 

0 

• 

• 

Faiiure to install equipment needed to meet 
discharge or emission control standards. 

Failure to effect process changes needed 
to eliminate pollutants from products or 
waste streams. 

Testing violations, where the testing still 
must be done to demonstrate achieved com
pliance. 

Improper disposal, where proper disposal is 
still required to achieve compliance. 

Improper storage where· prope~ storage is still 
required to achieve compliance. 

Failure to obtain necessary permits for dis
charge, where such permits would probably be 
granted. (While the avoided cost for many 
programs would be negligible, there are pro
grams where the the permit process can be 
expensive). 

The ~gency has a substantial amount of experien~e under 
the air and water programs in calculating the economic benefit 
that results from delaying costs necessary to achieve compliance. 
This experience indicates that it is possible to estimate the 
benefit of delayed compliance through the use of a simple formula. 
Specifically, the economic benefit of delayed compliance may be 
estimated at: S\ per year of the delayed one-time capital cost 
for the period from the date the viol•tion began until the date 

. 1 
• .!.. -~· 

._i 
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compliance was or is expected to be achieved. This will be 
referred to as the •rule of thumb for delayed compliance• method. 
Each program may adopt its own •rule of thumb• if appropriate. 
The applicable medium-specific guidance should state what that 
method is. 

The rule of thumb method can usually be used in making 
decisions on whether to develop a case or in setting a penalty 
target for settlement negotiations. In using this rule of thumb 
method in settlement negotiations, the Agency may want to make 
the violator fully aware t!..: t it is using an estimate and not 
a more precise penalty determination procedure.· The decision 
whether to reveal this information is up to the negotiators. 

The •rule of thumb• method only prov1des a first-cut estimate 
of the benefit of delayed compliance. For this reason, its use 
is probably inappropriate in situations where a detailed analysis 
of the economic effect of noncompliance is needed to support or 
defend the Agency's position. Accordingly, this •rule of thumt" 
method generally should not be used in any of the following cir
cumstances: 

• 

• 

• 

A heari~g is likely on the ·amount of the 
penalty. · 

The defendant wishes to negotiate over the 
amount of the economic benefit on the basis 
of factors unique to the financial condition 
of the company. 

The case development team has reason to 
believe it will· produce a substantially 
inaccurate estimate1 for example, where the 
defendant is in a highly unusual financial 
position, or where noncompliance has or will 
continue for an unusually long period. 

There usually are avoided costs associated with this type 
of situation. Therefore, the •rule of thumb for avoided costs" 
should also be applied. <See pages 9-10). For most eases, both 
figures are needed to yield the maj~r portion of the economic 
benefit component. 

When the.rule of thumb method is not applicable, the econo~ic 
benefit of delayed compliance should be ccmputed using the Meth
odology for Computing the Economic Benefit of Noncompliance. 
This document, which is under development, provides a method 
for computing the economic benefit of noncompliance based on a 
detailed economic analysis. The. method will largely be a re!i 
version of the method used in the previ_ous C'ivil Penalt Poli 
i~~u~d July S, 19~~, for the Clean Water Act and Title I of th 
Clean Air Act. It. will also be consistent wit.n tne r~'d..;:o~~c: . .s 
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implementing section 120 of the Clean Air Act. A computer 
program will be available to the Regions to perform the analysis, 
together with instructions for its use. Until the Methodology 
is issued, the economic model contained in the July 8, l980, 
Civil Penalty Policy should be used. lt should be noted that 
the Agency recently modified this guidance to reflect changes in 
the tax law. 

B. Benefit from avoided costs 

Many kinds of violations enable a violator to permanently 
avoid certain costs associated with compliance. 

• 

• 

0 

0 

• 

0 

• 

Cost savings for operation and maintenance of 
equipment that the violator failed to install. 

Failure to properly operate and maintain 
existing control equipment. 

. . 
Failure to employ suff ieient number of 
adequately trained staff. 

Failure to establish or ·follow precautionary 
methods required by regulations or permits. 

Improper storage, where commercial storage is 
reasonably· available. 

Improper disposal, where redisposal or cleanup 
is not possible. 

Process, operational, or maintenance savings 
from removing pollution equipment. 

• .Failure to conduct necessary testing~ 

As with the benefit from delayed costs, the benefit com
ponent for avoided costs may be estimated by another •rule of 
thumb• method. Since these costs will never be incurred, the 
estimate is the expenses avoided until the date compliance is 
achieved less any tax savings. The use of this •rule of thu~b" 
method is subject to the same limitations as those discusse~ in 

·the preceding section. 

Where the •rule of thumb for avoided costs• method cannot 
be used, the benefit from avoided costs must be computed using 
the Methodology for Computing the Economic Benefit of Noncom
pliance. Again, until the Metholology is issued, the metfio2 
contained in the July 8, 1980, Civil Penalty Policy should be 
used as modified to re!lect recent changes in the tax la~. 
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c. Benefit from competitive a~vantage 

For most violations, removing the savings which accrue 
from noncompliance will usually be sufficient to remove the 
competitive advantage the violator clearly has gained from 
noncompliance. But there are some situations in which noncom
pliance allows the violator to provide goods or services which 
are not available elsewhere or are more attractive to the 
consumer. Examples of such violations include: 

• 
• 
• 

0 

• 

Selling banned products • 

Selling products for banned uses • 

Selling products without reQuired labelling 
or warnings. 

Removing or altering pollutior cc~trol 
equipment for a fee, (e.g., tampering with 
automobile emission controls.) 

Selling products without requir~d regula
tory clearance, (e.g., pesticice registra
tion or premanufacture notice under TSCA.) 

To adeguately re_'love the economic incentive for such viola
tions, it is helpful to estim;:e the net profits made from the 
improper transactions (i.e. those transactions which would not 
have occurred if the party had complied). The case development 
team is responsible for ide-tifying violations in which this 
element of economic benef ic clearly is present ar.d significant. 
This calculation may be substantially ditferent depending on the 
type of violation. Consequently the program-specific policies 
should contain guidance on identifying these types of violations 
and estimating these prof its. In formulating that guidance, the 
following principles should be followed: 

• 

• 

0 

The amount of the prof it should be based on 
the best information avai:able concerning 
the number of transactions resulting from 
noncompliance. 

Where available, information about the 
average prof it per transaction mai be used. 

·1n some cases, this ·may be available from 
the rulemakin; record of the provision 
violated. 

The benefit derived shoul~ be adjusted to 
reflect the present value of net prof its 
derived in the past. 
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It is recognized that the methods developed for estimating 
the prof it from those transactions will sometimes rely substan
tially on expertise rather than verifiable data. Nevertheless, 
the programs should make all reasonable efforts to ensure that 
the estimates developed are defensible. The programs are encour
aged to work with the Office of Policy, Planning and Evaluation 
to ensure that the methods developed are consistent with the 
forthcoming Methodology for Computing the Economic Benefit of 
Noncompliance and with methods developed by other programs. The 
programs should also ensure that suf f icfent contract funds are 
available to obtain expert advice in this area as needed to 
support penalty development, negotiation and trial of these kinds 
of cases. · 

D. Settling cases for an amount less than the economic 
benefit 

As noted above, settling for an amount which does not remove 
the economic benefit of poncompliance can encourage people to 
wait until EPA or the State begins an enforcement action before 
complying. For this reason, it is general Agency policy not to 
settle for less than this amount. There are three general areas 
where settling for less than economic benefit may be appropriate. 
But in any individual case where the Agency decides to settle for 
less than enconomic benefit, the case development team must detail 
those reasons in the-case file and in any memoranda accompanying· 
the ·settlement. 

l. Benefit component involves insignificant-·amount 

It is clear that assessing the benefit component and 
negotiating over it will often represent a substantial commitment 
of resources. Such a commitment of resources may not be warranted 
in cases where the magnitude of the benefit component is not likely 
to be significant, (e.g. not likely to have a substantial impact on 
the violator's competitive positions). For this reason, the case 
development team has the discretion not to seek the benefit com
ponent where it appears that the amount of that component is 
likely to be less than $10,000. (A program may determine that 
other cut-off points are more reasonable based on the likelihood 
that retaining the benefit could encourage noncomplying behavior.> 
In exercising that discretion, the case development team should 
consider the followin; factors: 

• 

0 

Impact on violator: The likelihood that 
_assessing the benefit component as part 
of· the penalty will have a noticeable 
effect on the violator's competitive 
position or overall profits. If no such 
effect appears likely, the benefit com
ponent should probably not be pursued. 

The ei%e of the aravity component: If the 
gravity cornpor1E::1;.. ;,.~ ~~:~;.~·.-:..:.~· !:-::-.:.:!, , .. 
may not provide a sufficient deterrent, by 

I 
- l 
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itself, to achieve the goals of this policy • 

The certainty of the size of the benefit 
component: If the economic benefit is quite 
well defined, it is not likely to require 
as much effort to seek to include it in the 
penalty assessment. Such circumstances also 
increase the likelihood that the economic 
benefit was a substantial motivation for the 
noncompliance. This would make the inclusion 
of the benefit component more necessary to 
achieve specific deterrence. 

It may be appropriate not to seek the benefit component in 
an entire class of violation. In that situation, the rationale 
behind that approach should be clearly stated in the appropriate 
medium-specific policy. For example, the most appropriate way 
to handle a small non-recurring operation and maintenance vio
lation may be a small penalty. Obviously it makes little sense 
to assess in detail the economic benefit for each individual 
violation because the benefit is likely to be so small. The 
medium-specific policy would state this as the rationale. 

2. Compelling public concerns 

The Agency recognizes that there may be some instances wheJ 
there are compelling public concerns that would not be served b 
taking a case to trial. In such instances, it may become necess . 
to consider settling a case for less than the benefit component. 
This may be done only if it is absolut~ly necessary to preserve 
the countervailing public interests. Such settlements might be 
appropriate where the following circumstances occur: 

0 

• 

0 

Ther• is a very substantial risk of creating 
precedent which will have a significant 
adverse effect upon the Agency's a~ility 
to enforce the law or clean up pollution 
if the case is taken to trial~ 

Settlement will avoid or terminate sn 
imminent risk to human health or • 
environment. This is an adequate 
justification only if injunctive relief 
is unavailable for some reason, and if 
settlement on remedial responsibilities 

-could not be reached independent of any 
·settlement of civil penalty liability. 

Remo.al of the economic benefit would 
result in plant closings, bankruptcy, or 
other ~xtreme financial burden, and there 
i~ an important publie interest i~ allow
ing the firm to co6tinue 'in busin s. 
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Alternative payment plans should be fully 
explored before resorting to this option. 
Otherwise, the Agency will give the per
ception that shirking one's environmental 
responsibilities is a way to keep a failing 
enterprise a~loat. This exemption does not 
apply to situations where the plant was 
likely to close anyway, or where there is a 
likelihood of continued harmful noncompliance. 

3. Litigation practicalities 

The Agency realizes that in certain cases, it is highly unlikely 
the EPA will be able to recover the economic benefit in litigation. 
This may be due to applicable precedent, competing public interest 
considerations, or the specific facts, equities, or evidentiary 
issues pertaining to a particular ease. In such a situation it is 
unrealistic to expect EPA to obtain a penalty in litigation which 
would remove the economic benefit• The case development team then 
may pursue a lower penalty amount. 

II. The Gravity Component 

As noted above, the Policy on Civil Penalties specifies that 
a penalty,. to achieve deterrence, should not only remove any eco
nomic benefit of noncompliance, but also includ~ an amount reflectin~ 
the seriousness of the violation. This latter amount is referred 
to as the •gravity component.• The purpose of this section of the 
document is to establish an approach to quantifying the gravity 
component. This approach can encompass the differences between 
programs and still provide the basis for a. sound consistent treat
ment of this issue. 

A. Ouantifying the gravity of a violation 

Assigning a dollar figure to represent the gravity of a vio
lation is an essentially subjective process. Nevertheless, the 
relative seriousness of different violations can be fairly 
accurately determined in most cases. This can be accomplished 
by reference to the goals of the specific regulatory scheme and 
the facts of each particular violation. Thus, linking the dollar 
amount of the gravity component to these objective factors is a 
useful way of insuring that violations of approximately e~ual 
seriousnes~ are treated the same way. 

Such a linkage promotes consistency. This consistency 
strengthens the Agency's position both in negotiation ar.~ be!ore 
a trier of fact. This approach consequently also encourages 
swift resolution of environmental problems. 

tac~ ~rc;ra~ must develop a syste~·for quantifying the 
t'lrav1"ty Ot v10·,,,. • .;0r'"- - ,. '···c· ~r,;. ... ~,..,,;,...1·,....,.c ; • .-..a-:""l!=~E'?"S 
W ••~• '""'" 1.w._ '-••C. .6.G"'- -··- .,,..».._ .. -.. -··- •.. . ... • 
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This development must occur within the context of the penalty 
amounts authorized by law for that program. That system must 
be based, whenever possible, on objective indicators of the 
seriousness of the violation. Examples of such indicators are 
given below. The seriousness of the violation should be based 
primarily on: l> :he risk of harm inherent in the violation at 
the time it was committed and 2) the actual harm that resulted 
from the violation. In some cases, .the seriousness of the 
risk of harm will exceed that of the actual harm Thus, each 
system should provide enough flexibility to allo~ EPA to consider 
both factors in assessing penalties. 

Each system must also be designed to minimize the possi
bility that two persons applying tt.~ system to the same set of 
facts would come up with substantially different numbers. Thus, 
to the extent the system depends on categorizing events, those 
categories must be clearly defined. That way there is little 
possibility for argument over the category in which a violation 
belongs. In addition, the cat-1orization of the events relevant 
to the penalty decision shoulc .e noted in the penalty develop
ment portion of the case file. 

B. Gravity Factors 

-ln quantifying the gravity of a violation, a program-spec!' 
policy should rank different types of violations according to t 
seriousness of the act. The following is a su~--sted approach t~ 
ranking the seriousness of violations. In this dpproach to rank
ing, the following factors should be considered: 

• 

• 

0 

Actual or possible harm; This factor 
focuses on whether (and to what extent) 
the activity of the defendant actually 
resulted or was likely to result in an 
unpermitted discharge or exposure. 

Importance to the regulatory scheme: This 
factor focuses on the importance o~ the 
requirement to achieving the goal ~f the 
statute or regulation. For example, if 
labelling is the only-method used to pre
vent dangerous exposure to a chemical, 
then failure to la~el should res~lt in a 
relatively high penalty. By contra$t, a 
warning sign that was visibly posted but 
was smaller than the required size would 
not normally be c~nsidered as serious. 

Availability of da-:.a from other sources: 
The violation of any recordkeeping or 
reporting requirement is a very serious 
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matter. But if the involved requirement 
is the only source of information, the 
violation is far more serious. By contrast, 
if the Agency has another readily available 
and cheap source for the necessary inf or
mat ion, a smaller penalty may be appro
priate. (E.g. a customer of the violator 
purchased all the violator's illegally 
produced substance. Even though the 
violator does not have the required 
records, the customer does.) 

Size of violator: In some cases, the 
gravity component should be increased 
where it is clear that the resultant 
penalty will otherwise have little 
impact on the violator in light of the 
risk of h~rm posed by the violation. 
This factor is only relevant to the 
extent it is not taken into account by 
other factors. 

The assessment of the first gravity factor listed above, 
risk or harm arising from a violation, is a complex matter. For 
purposes of ranking violations according to seriousness, it is 
possible to distinguish violations within a category on the b~sis 
of certain considerations, including the following: 

• 

• 

• 

• 

Amount of pollutant: Adjustments for the 
concentration of the pollutant may be 
appropriate, depending on the regulatory 
scheme and the characteristics of the 
pollutant. Such adjustments need not be 
linear, especially if the pollutant can 
be harmful at low concentrations. 

Toxicity of the pollutant: Violations 
involving highly toxic pollutants are more 
serious and should result in relatively 
larger penalties. 

Sensitivity of the environment: This 
factor focuses en the location where the 
violation was committed. For example, 
improper discharge into waters near· a 
drinking water intake or a recreational 
beach is usually more serious than dis
charge into waters not near any such use. 

The length 6f ti~e a violation conti~ues: 
In most circumstances, the longer a 
viol~tion continues uncorreete~, the 
~=-c~tc:- i!: t~~ .ri ~~ .C"f ham,. 
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Although each program-spec.if ic policy should address each 
of· the factors listed above, or determine why it is not relevant, 
the factors listed above are not meant to be exhaustive. The 
programs should make every effort to· ·identify all factors rele
vant to assess_ing the seriousness of any violation. . The programs 
should then systematically prescribe a dollar amount to yield a 
gravity component for the penalty. The program-specific policies 
may prescribe a dollar range for a certain category of violation 
rather than·a precise dollar, amount within that range based on 
the specific facts of an individual case. 

The process by which the gravity component was computed must 
be memorialized in the case file. Combining the benefit component 
vith the gravity component yields the preliminary deterrence amount. 

In some classes of cases, the normal gravity calculation may 
be insufficient to effect general deterrence. This could happen 
if there was extensive noncompliance with certain regulatory 
programs· in speeifie ~reas of the United States. This would 
demonstrate that the .normal penalty assessments had not been 
achieving general deterrence. The medium speeif ic policies should 
address this issue. One possible ·~proach would be to direct the 
case development team to consider -~creasing the gravity component 
within a certain range to achieve general deterrence. These extra 
assessments should be consistent with the other goals of this 
poltcy. 

Initial and Adjusted Penalty Target Figure 

The second goal of the Policy on Civil Penalties is the 
equitable treatment of the regulated community. One important 
mechanism for promoting equitable treatment is to include the 
benefit component discussed above in a civil penalty assessment. 
This approach would prevent violators from benef itting economi
cally from their noncompliance relative to parties which have 
complied with environmental rec;uirements • 

. 
In addition, in order to promote equity, the system for 

penalty assessment must have enough flexibility to account for 
the unique facts of each case. Yet it stil! must produce enough 
consistent results to treat similarly-situated violators similarly. 
This is ·acco~plished by identifying many of the legitimate differ
ences between cases and providing guidelines for how to adjust 
the prelimina~y deterrence amount when those fae~s occur. The 
application of these adjustments to the preliminary deterrence 
amount prior to the commencement of negotiation yields the initial 
penalty target figure. During the course of negotiation, the ease 
development team may further adjust this figure to yield the 
adjusted penalty target figure. 
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Nevertheless, it should be noted that eguitable treatment is 
a two-edged sword. While it means that a particular violator will 
receive no higher penalty than a similarly situated violator, it 
also means that the penalty will be no. lower. 

t. Flexibility-Adjustment Factors 

The purpose of this section of the document is to establish 
additional adjustment factors to promote flexibility and to iden
tify management technigues that will promote consistency. This 
section sets out guidelines for adjusting penalties to account for 
some factors that frequently distinguish different cases. Those 
factors are: degree of willfulness and/or negligence, degree of 
cooperation/noncooperation, history of noncompliance, ability to 
pay, and other unique factors. Unless otherwise specified, these 
adjustment factors will apply only to the gravity component and 
not to the economic benefit component. Violators bear the burden 
of justifying mitigation adjustments they propose based on these 
factors. 

Within each factor there are three suggested ranges of 
adjustment. The actual ranges for each mediwn-specif ic policy 
will be determined by those developing the policy. The actual 
ranges may differ from these suggested ranges based upon program 
spe~ific needs. The first, typically a 0-20\ adjustment of the 
gravity component, is within the absolute discretion of the case 
development team. ~/ The second, typically a 21-30t adjustment, 
is only appropriate in unusual circumstances. The third range, 
typically beyond 30\ adjustment, is only appropriate in extra
ordinary circumstances. Adjustments in the latter two ranges, 
unusual and extraordinary circumstances, will be subject to scrutiny 
in any performance audit. The case development team may wish to 
reevaluate these adjustment factors as the negotiations progress. 
This allows the team to reconsider evidence used as a basis for 
the penalty in light of new information. 

Where the Region develops the penalty figure, the appli
cation of adjustment fa..ctors will be part of the planned Regional 
audits. Headquarters will be responsible for proper application 
of these factors in nationally-managed cases. A detailed dis
cussion of these factors follows. 

A. Degree of Willfulness and/or Negligence 

Although Jnos·t of the statutes which EPA administers are · 
strict liability statutes, this does not render the violator's 

l/ Absolute discretion means that the case development team 
may make penalty development decisions independent of EPA 
Headquarters. Nevertheless it is understood that in all 
judicial matters, the Department of Justice can still review · 
t.in::~c '~~e:r::.ii.a~:.·~:-.: :.! ~::c:,· ~::- ~E-~5!"'i:.. ·Of .eoeri:e the authority 
to exercise the Agency's concurrence in final settlemerits is 
covered by the applieable delegations. 

l.. -, 
;:_ ....... ~·· _ _,,. .. _, 
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willfulness and/or negligence irrelevant. Knowing or willful 
violations can give rise to criminal liability, and the lack 
of any culpability may, depending upon the particul.r program, 
indicate. that no penalty action is appropriate. Between these 
two extremes, the willfulness and/or negligence of the violator 
should be reflected in the amount of the penalty. 

In assessing the degree of willfulness and/or negligence, 
all of the following points should be considered in most cases: 

• 

• 

• 

• 

• 

• 

How much control the violator had over the 
events constituting the violation • 

The forseeability of the events consti
tuting the violation. 

Whether the violator took reasonable 
precautions against the events con
stituting the violation • 

Whether the violat~r knew or should have 
known of the hazards associated with the 
conduct. 

The level of sophistication within the 
industry in dealing with compliance issues 
and/or the accessibility of appropriate 
cor:rol technology (if this information is 
rea~ily available). This should be balanced 
against the technology forcing nature of the 
statute, where applicable~ 

Whether the violator in fact knew of the 
legal requirement which was violated. 

It should be noted that this last point, lack of knowledge 
of the legal requiremen:, should never be used as a basis to 
reduce the penalty. To do so would encourage ignorance of 
the law. Rather, knowledge of the law should serve only to 
enhance the penalty. 

The amount of control which the violator had over·how 
quickly the violation was remedied is also relevent in certain 
circumstances~ Specifically, if correction of the environmental 
problem was delayed by factors which the violator can clearly 
show were not reasonably foreseeable and out of its control, the 
penalty may be reduced. 

The suggested approach for this factor is for the case 
development team to have ab1olute discretion to adjust the 
~a:-.;:.!~~·:.:~ e:- ~'='" .... !'-~·'cu ot the ~ravit:y cotr.iJOnent. Adjustme~ 
in the z 21-30\ range should only be made in unusual c1rcu.r .. ::i;..e:. .... c:..;. 
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Adjustments for this factor beyond + 30\ should be made only in 
extraordinary circumstances. Adjustments in the unusual or 
extraordinary circumstance range will be subject to scrutiny in 
any audit of performance. 

B. Degree of Cooperation/Noncooperation 

The degree of cooperation or noncooperation of the violator 
in remedying the violation is an appropriate factor to consider in 
adjusting the penalty. Such adjustments are mandated by both the 
goals of equitable treatment and swift resolution of environmental 
problems. There are three areas where th.is factor is relevant. 

l. Prompt reporting of noncompliance 

Cooperation ca~ be manifested by the violator promptly 
reporting its noncompliance. Assuming such self-reporting ·is not 
required by law, such behavior should result in the mitigation of 
any penalty. 

The suggested ranges of adjustment are as follows. The case 
-development team has absolute discretion on any adjustments up to 

+ 10\ of the gravity component for cooperation/noncooperation. 
Adjustments can be made up to + 20\ of the gravity component, but 
only in unusual circumstances.- In extraordinary circumstances, 
suc.h as self reporting of a TSCA premanufacture notice violation, 
the case development team may adjust the penalty beyond the ! 20% 
factor. Adjustments in the unusual or extraordinary circumstances 
ranges will be subject to scrutiny in any performance audit. 

2. Prompt correction of environmental problems 

The Agency should provide incentives for the violator to 
commit to correcting the problem promptly. This correction must 
take place before litigation is begun, except in extraordinary 
circumstances.2/ But since these incentives must be consistent 
with deterrence, they must be used judiciously. 

2/ For the purposes of this document, litigation is deemed to 
begin: 

• for administrative actions - when the 
respondent files a response to an a~minis
t~ative complaint or when the time to 
file expires or 

· • for judicial actions - when an Assistant 
United States Attorney files a com
plaint in court. 
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The circumstances under which the penalty is re~uced dependl 
on the type of violation involved and the source's response to 
the problem. A straightforward reduction in the amount of the 
gravity component of the penalty is most appropriate in those 
cases where either: 1) the environmental problem is actually cor
rected prior to initiating litigation, or 2) ideally, immediately 
upon discovery of the violation. Under this approach, the re~uction 
typically should be a substantial portion of the unadjust•d gravity 
component. 

In general, the earlier _the violator instituted corrective 
-action after discovery of the violation and the more complete 
the corrective action instituted, the larger the penalty 
reduction EPA will consider. At the discretion of the case 
development team, the unadjusted gravity component may be 
reduced up to SO\. This would depend on how long the environ
mental problem continued before correction and the amount of any 
environmental damage. Adjustments greater than SO\ are permitted, 
but will be the subject of close scrutiny in auditing performance. 

It should be noted that in some instances, the violator 
will take all necessary steps toward correcting the problem but 
may refuse to reach any agreement on penalties. Similarly, a 
violator may take some steps to ameliorate the problem, but 
choose to litigate over what constitutes compliance. In such 
eases, the ·gravity component of the penalty may be reduced up 
to 25' at the disc~•tion of the case development team. This 
smaller adjustment still recognizes the efforts made to correct 
the environmental·problem, but the benefit to the source is not 
as great as if a complete settlement is reached. Adjustments 
greater than 2St are permitted, but will be tne subject of close 
scrutiny in auditing performance. 

In all instances, the facts and rationale justifying the 
penalty reduction must be recorded in the cise file and in
cluded in any memoranda accompanying settlement. 

3. Delaying compliance 

Swift resolution of environmental problems will be encour
aged if the violator clearly sees that it will be financially 
disadvantageous for the violator to litigate without remedying 
noncompliance. The settlement terms described i~ the prececing 
section are only available to parties who take steps to correct a 
problem prior to initiation of litigation. To some extent, this 
is an incentiye to comply as soon as possible. Nevertheless, once 
litigation.has commenced, it should be clear that the defendant 
litigates at its own risk. 
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In addition, the methods for computing the benefit component 
and the gravity component are both structured so that the penalty 
target increases the longer the violation remains uncorrected. 
The larger penalty for longer noncompliance is systematically 
linked to the benefits accruing to the violator and to the con
tinuing risk to human health and the environment. This occurs 
even after litigation has commenced. This linkage will put the 
Agency in a strong position to convince the. trier of fact to 
impose such larger penalties. For these reasons, the Policy 
on Ci.vil Penalties provides substantial disincentives to litigat
ing without complying. 

c. History of noncompliance 

Where a party has violated a similar environmental require
ment before, this is usually clear evidence that the party was 
not deterred by the Agency's previous enforcement response. 
Unless the previous violation was caused by factors entirely out 
of the control of the violator, this is an indication that the 
penalty should be adjusted upwards. 

In deciding how large these adjustments should be, the case 
development team sho.uld consider the following points: 

0 

0 

0 

0 

How similar the previous violation was. 

How recent the previous violation was. 

The number of previous violations. 

Violator's response to previous violation(s) 
in regard to correction of the previous 
problem. 

D~tailed criteria for what constitutes a •similar violation" 
should be contained in each program-specific policy. Neverthe
less a violation should generally be considered •si•ilar• if the 
Agency's previous enforcement response should have alerted the 
party to a particular type of compliance problem. Some facts 
that indicate a •similar violation• was committed are as follows: 

• 
0 

0 

0 

The same permit was violated • 

The same substance was involved. 

The.same process points were the source 
of the violation. 

The same statutory or regulatory provision 
was violated. 

·-, , 
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A similar act or omission (e.g. the failure 
. to properly store chemicals) was the basis 

of the violation. 

For purposes of this section, a •prior violation• includes 
any act or omission for which a formal enforcement response has 
occurred (e.g. notice of violation, warning letter, complairt, 
consent decree, consent agreement, or final order). It also 
includes any act or omission for which the violator has pre
viously been given written notification, however informal, that 
the Agency believes a violation exists. 

In the case of large corporations with many divisions or 
wholly-owned subsidiaries, it is someti:·es difficult to deter
mine whether a previous instance of noncompliance should trigger 
the adjustments described ~" this section. New ownership often 
raises similar problems. . .. 1 making this determination, the case 
development team should ascertain who in the organization had 
control and oversight responsibility for the conduct resulting 
in the violation. In some situations the same persons or the 
same organizational unit had or reasonably should have had 
coritrol or oversight responsibility for violative conduct. In 
those eases, the violation will be considered part of ·~he com
pliance history of that regulated party • 

. In general, the case development team should begin with 
th~ assumption that if the same corporation was involved, the 
adjustments for history of noncompliance should apply. In 
addition, the case development team should be wary of a party 
changing operators or shifting responsibility for compliance to 
different groups as a way of avoiding increased penalties. ·The 
Agency may find a consistent pattern of ·noncompliance by many 
divisions or sub~id1aries of a corporation even though the 
facilities are at different geographic locations. This often 
reflects, at best, a corporate-wide indifference to environmental 
protection. Consequently, the adjustment for history of noncom
pliance should probably apply unless the violat··~ can demonstrate 
that the other violating corporate facilities are independent. 

The following are the Framework's suggested adjustment 
ranges. If the pattern is one of •dissimilar• violations, 
relatively few in number, the case deve-opment team has absolute 
discretion to raise the penalty amount by JS,. For a relative··~· 
large number of dissimilar violations, th~ gravity component 
be increased up to 70\. If the pattern is one of •similar• 
violations, the case development team has absolute discretion 
raise the penalty amount up to 35• for the first repeat violation, 
and up to 70' for further repeated similar violations. The case 
developme~t team may make hioher adjust~ents i~ extraordinary 
circumstances, but such adjustments wil~ be su:~ect to scrut_ 
in any performance· audit. 



-23-

D. Ability to pay 

The Agency will generally not request penalties that are 
clearly beyond the means of the violator. Therefore EPA shoul~ 
consider the ability to pay a penalty in arriving at a specific 
final penalty assessment. At the same time, it is important 
that the regulated community not see the violation of environ
mental requirements as a way of aiding a financially troubled 
business. EPA reserves the option, in appropriate circumstances, 
of seeking a penalty that might put a company out of business. 

For example, it is unlikely that F.PA would reduce a penalty 
where a facility refuses to correct a serious violation. The same 
could be said for a violator with a long history of previous vio
lations. That long history would demonstrate that less severe 
measures are ineffective. 

The financial ability adjustment will normally require a 
significant amount of financial information speeif ie to the 
violator. If this information is available prior to commence
ment of negotiations, it should be assessed as part of the 
initial penalty target figure. If it is not available, the 
ease development team should assess this factor after commence
ment of negotiation with the source. 

The burden to demonstrate inability to pay, as with the 
burden of demonstrating the presence of any mitigating circum
stances, rests on the defendant. If the violator fails to 
provide sufficient information, then the case development team 
should disregard this factor in adjusting the penalty. The 
National Enforcement Investigations Center CNEIC) has developed 
the capability to assist the ~egions in determining a firm's 
ability to pay. .Further information on this system will be made 
available shortly under separate cover. 

When it is determined that a violator can~ot afford the 
penalty prescribed by this policy, the following options should 
be considered: 

• Consider a delayed payment schedule: Such a 
schedule might even be contingent upon an 
increase in sales or some other indicator of 
improved business. This approach is a real 
burden on the Agency and should only be 
considered on rare occasions. 

• Consider non-monetar ·alternatives such as 
pu 1c service act1v1t1es: For examp e, in 
the mobile source program, fleet operators 
who tampered with pollution control devices 
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on their vehicles agreed to display anti
tampering ads on their vehicles. Similar 
solutions may be possible in other industries. 

Consider straight penalty reductions as a last 
recourse: If this approach is necessary, the 
reasons for the case development team's 
conclusion as to the size of the necessary 
reduction should be made a part of the formal 
enforcement file and the memorandum accompany-
ing the settlement. 3/ . -
Consider joinder o.f the violator's individual· 
owners: .. This is appropriate if joinder is 
legally possible and justified under the 
circumstances. 

Regardless of the >.geney's determination of an appropriate 
penalty amount to pursue based on ability to pay considerations, 
the violator is still expected to comply with the law. 

£. Other unigue factors 

Individual programs may be able to predict other factors 
that can be expected to affect the appropriate penalty amount. 
Those factors should be identified and guidelines·for their use 
~et out in the program-specific policies. Nevertheless, eac~ 
policy should allow for adjustment for unanti:ipated factors 
which might affect the penalty in each case. 

It is suggested that there be absolute discretion to adjust 
penalties up or down by 10\ of the gravity component for such 
reasons. ~djustments beyond the absolute discretion range will 
be subject to scrutiny during audits. In addition, they will 
primarily be allowed for compelling public pol icy concerns- or the 
strengths and equities of the case. The rationale for the redueti 
must be expressed in writing in the case file and in any memoran~e 
accompanying the settlement. See the discussion on pages 12 and 
13 for further specifies on adjustments appropriate on the ~asis 
of either com~~lling public policy concerns or the strengths and 
equities of tt.e case. · 

II. Alternative Payments 

In the past, the Agency has accepted various environmentally 
beneficial •xpenditures in settlement of a case and chosen not to 

1/ If a firm fails to pay the agreed-to penalty in an adminis
trative or judicial final order, then the Agency must follow 
the Federal Claims Collection ~et procedures for obtaining-.t· 
pen.:lt:v a~oi.:~t. 

• 
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pursue more severe penalties. In general, the regulated community 
has been very receptive to this practice. In many cases, 
violators have found •alternative payments• to be more attrac
tive than a traditional penalty. Many useful projects have been 
accomplished with such funds. But in some instances, EP~ has 
accepted for credit certain expenditures whose actual environ
mental benefit has been somewhat speculative. 

The Agency believes that these alternative payment projects 
should be reserved as an incentive to settlement before litigation. 
For this reason, such arrangements will be allowed only in preliti
gation agreements except in extraordin~ry circumstances. 

In addition, the acceptance of alternative payments for 
environmentally beneficial expenditures is subject to certain 
conditions. The Agency has designed these conditions to prevent 
the abuse of this procedure. Most of the conditions below applied 
in the past, but some are new. All of these conditions must be 
met before alternative payments may be accepted:!/ 

0 

0 

0 

No credits can be given for activities 
that currently are or will be required 
under current law or are likely to be re
quired under existing statutory authority 
in the forseeable future (e.g., through 
upcoming rulemaking). 

The majority of the project's environmental 
benefit should accrue to the general public: 
rather than to the source or any particular 
g·overnmental unit. · 

The ·project cannot be something which the 
violator could reasonably be expected to do 
as part of sound business practices. 

!l In extraordinary circumstances, the Agency may choose no_t to 
pursue higher penalties for •alternative• work done prior to 
commencement of negotiations. For example, a firm may recall a 
product founc to be in violation despite the fact that such 
recall is not required. In order for EPA to forgo seeking 
higher penalties, the violator must prove that it has met the 
other conditions herein stated. If the vlolator fails to prove 
this in·. a satisfactory manner, the ease development team ha~ the 
discretion to completely disallow the credit project. As with 
all alternative projects, the case development team has t!'ie dis
cretion to still pursue some penalties in settlement. 

r ~ \ .. . ;. 
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• EPA must not lower the amount it decides 
to accept in penalties by more than the 
after-tax amount the violator spends on 
the project.~/ 

In all cases where alternative payments are allowed, the 
case file should contain documentation showing that each of 
the conditions listed above have been met in that particular 
case. In addition when considering penalty credits, Agency 
negotiators should take into account the following· points: 

• 

• 

• 

• 

The project should not require a large 
amount of EPA oversight for its comple
tion. In general the less oversight 
the proposed credit project would 
require from EPA to ensure proper 
completion, the more receptive EPA 
can be toward accepting the project 
in se:tlement. · 

The project should receiv~ stronger 
consideration if it will result in the 
abatement of existing pollution, 
ameliorate the pollution problem that 
is the basis of the government's claim 
and involve an activity that could be 
ordered by a judge as equitable relief. 

The project should ~eceive stronger 
consideration if undertaken at the 
facility where the violation took place. 

The company should agree that ·any· publicity 
it disseminates regarding its fundin; of 
the project must include a statement that 
such funding is in settlement of a lawsuit 
brought by EPA or the State. 

§_/ This limitation does not apply :.o public awareness activitie~ 
such as those employed for fuel •~:tching and tampering .violatic 
under the Clean Air Act. The purpose of the limitation is to 
preserve the deterrent value of the settlement. But these vio!c 
tions are often the result of public misconceptions about the 
economic value of these violations. Consequently, the public 
awareness activities can be effective in preventing others from 
violat.ing· the law. Thus, the high general deterrent value of 
public awareness activities in these circumstances obviates the 
need for the one-to-one requirement on penalty credits. 
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Each alternative payment plan must entail an identified 
project to be completely performed by the defendant. Under the 
plan, EPA must not hold any funds which are to be spent at EPA's 
discretion unless the relevant statute specifically provides 
that authority. The final order, decree or judgment should 
state what ·financial penalty the violator is actually paying and 
describe as precisely as possible the credit project the violator 
is expected to perform. · 

III. Promoting Consistency 

Treating similar situations i~ a similar fashion is central 
to the credibility of EPA's enforcement effort and to the success 
of achieving the goal of equitable treatment~ This document has 
established several mechanisms to promote such consistency. Yet 
it still leaves enough flexibility for settlement and for tailor
ing the penalty to particular circumstances. Perhaps the most 
important mechanisms for achieving consistency are the systema~ic 
methods for calculating the benefit component and gravity compo
nent of the penalty. Together, they add up to the preliminary 
deterrence amount. The document also sets out guidance on unifor: 
approaches for applying adjustment factors to arrive at an initia 
penalty target prior to beginning settlement negotiations or ar. 

:adjusted penalty target after negotiations have begun. 

Nevertheless, if the Agency is to promote consistency, it 
is essential that each case file contain a complete description 
of how ·each penalty was developed. This descri~tion should cover 
how the preliminary deterrence amount was calculated and any 
adjustments made to the preliminary deterrence amount. It shoulc 
also describe the facts and reasons which support such acjustmer.t 
Only through such complete documentation can enforcement attorney 
program staff and their managers· learn from each others' experier. 
and promote the fairness required by the Policy on Civil Penaltie 

To facilitate the use of this information, Off ice of Legal 
and Enforcement Policy will pursue integration of p~nalty inf or
mation from judicial enforcement actions into a computer system. 
Both Headquarters and all Regional off ices will have access to 
the system through terminals. This would make it possible !c~ 
the Regions to compare the handling of their cases with those of 
other Regions. It could potentially allow the Regions, as well 
as Headquarters, to learn from each others' experience and to 
identify problem areas where policy change or further guidance 
is needed. 



I ,·-- - . :.r-( 
' 

-28-

use of Penalty Fi;ure in Settle~ent Discussions 

The Policy and Framework do not seek to constrain negotiatiOr.! 
Their goal Is to set settlement tar;et f i;ures for the internal 
use of Agency negotiators. Consequently,_th• penalty figures 
under negotiation do not necessarily heve to be as low as the 
internal target figures. Nevertheless, the final settlement 
figures should go no lower than the internal target figures unles! 
either: 1) the me~iwn-specific penalty policy so provides or 
2) the reasons for the deviation are properly documented. 

..... _ ..... .:... .. -·· --·· ·-· ...... 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

MAY 3 I 1985 

MEMORANDUM 

SUBJECT: Headquarters Approval of Proposed Civil 
Penalty Settlements in Water Cases 

. 1 • 

FRO~: Glenn L. Unterberger~ ...... 
Associate Enforcement Counsel 

for Water 

TO: James Moore 
Regional Counsel, Region X 

OFFICE OF F.SFORCEMEST 
ASD C0"4Pt.!ANCE 

MOSITORISG 

This memorandum addresses what I understand to be the 
belief of certain ~egional staff that, if preliminary settlement 
penalty figures in water cases are cleared with this off ice, 
any final settlement submitted with a higher figure may be 
disapproved by Headquarters as too high. 

Lee me clarify Headquarters policy ·in this area: OECM' s 
explicit approval of a Regional preliminary settlement figure, 
whether in a Headquarters referral to the Department of Justice, 
a separate OECM letter to DOJ following a direct referral, or 
during negotiations with a water defendant, will not under any 
circumstances preclude the Region from negotiating or accepting 
a larger penalty settlement. What OECM approves is a minimum 
settlement amount, not a maximum or an exact amount. This 
office, for example, readily approved a $10,000 per day of 
violation settlement in the 1983 Mobil Oil case, and we would 
be happy to approve othe.r settlements with similarly successful 
out:comes. 

In order to facilitate clear and timely feedback from my 
office on proposed minimum settlement amounts, I strongly 
encourage Regional staff to include those proposed amounts in 
all litigation reports and to discuss informal settlement 
proposals with my staff prior to raising them with defendants, 
as called for by Agency policy. Under these circumstances, 
the Regional attorney can negotiate with a defendant confident 
that all elements of the Agency will stand behind his or her 
penalty proposals, so long as (1) they are at or greater than 
the figurecpreviously approved by OECM and· (2) no new, material 
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information surfaces that requires a reconsideration of the 
Agency's minimum civil penalty settlement figure. The Regiona14 
attorney should routinely keep this office well informed on th~ 
progress of negotiations or litigation. 

If new informatio:-. indicates that a Headquarters-approved 
penalty settlement figure should be adjusted, the Region should 
inform this off ice to receive advance approval of a new figure 
before negotiations with the defendant continue. 

I hope that this explanation will answer any questions 
Region X may have had on this subject. If you have any 
questions, please call me at 475-8180 or David Drelich of my 
staff. 

cc: Richard H. Mays, OECM 
Robert Burd, Water Division Director, Region X 
Jim Dragna, DOJ 
John Hohn, Region X 



Iv.c.9. 

"Division of Penalties with state and Local Governments", dated October 30, 
1985. 
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UNITED STATES ENVIRO~.MENTAL PROTECTION AGE~CY 
WASHINGTO!'i, D.C. 20460 

OCT 3 0 1985 

MEMORANDUM 

Division of Penalties with State a:p,d ocal 

C 
. //_ /'\_ • 

ourtney M. Price l_:_~ v I), ,'t.-..._ 
Assistant Administrator for ~nforcement 

SUBJECT: 

FROM: 

and Compliance Monitoring 

TO: Regional Administrators 
Associate Enforcement Counsels 
Program Enforcement Division Directors 
Regional Counsels 

OFFICE OF ESFORC"Ei'CESI 
ASO C0"4PLl"!"CE 

MOSITORIS(i 

Governments 

This memorandum provides guidance to Agency enforcemenc 
attorneys on the division of civil penalties with state and 
local governments, when appropriate. In his "Policy Framework 
to= State/EPA Enforcement Agreements" of June 26, 1984, Deputy 
Administrator Al Alm stated that the EPA should arrange- for 
penalties to accrue to states where permitted by law. This 
statement generated a number of inquiries from states and from 
the Regions. Both the states and the Regions were particularly 
interested in what factors EPA would consider in dividing 
penalties with state and local governments. In addition, the 
issue was raised in two recent cases, U.S. v Jones & Lauchlin 
(N.D. Ohio) and U.S. v Georgia Pacific Corporation (M.O. La.). 
In each case, a state or local governmental entity requested a 
significant portion of the involved penalty. Consequently, OECM 
and DOJ jointly.concl~ded that this policy was needed. 

EPA generally encourages state and local participation in 
federal environmental enforcement actions. State and local 
entities may share in civil penalties that result from their 
participation, to the extent that penalty division is permitted 
by federal, state and local law, and is appropriate under the 
circumstances of the individual case. Penalty division advances 
federal enforcement goals by: 

1) encouraging states to develop and maintain active 
enforcement programs, and 

2) enhancing federal/state cooperation in environmental 
enforcement. 
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However, penalty division should be approached cautiously because 
of certain inherent concerns, including: 

1) increased complexity in negotiations among the 
various parties, and the accompanying potential 
for federal/stace disagreem~nt over penalty 
division: and 

2) compliance with the Miscellaneous Receipts Act, 31 
u.s.c. §3302, which requires that funds properly 
payable to the United States must be paid to the U.S. 
Treasury. Thus any agreement on the division of 
penalties must be completed prior to issuance of and 
incorporated into a consent decree. 

As in any other court-ordered assessment of penalties under 
the statutes administered by EPA, advance coordination and 
approval of penalty divisions with the Department of Justice is 
required. Similarly, the Department of Justice will not agree 
to any penalty divisions without my advance concurrence or that 
of my designee. In accordance with current Agency polipy, 
advance copies of all consent decrees, including those involv
ing penalty divisions, should be forwarded to the appropriate 
Associate Enforcement Counsel for review prior to commencement 
of negotiations. 

The following factors should be considered in deciding if 
penalty division is appropriate: 

1) The state or local government must have an indepen
dent claim under federal or state law that supports 
its entitlement to civil penalties. If the entire 
basis of the litigation is the federal enforcement 
action, then the entire penalty would be due to the 
federal government. 

2) The state or local government must have the authority 
to seek civil penalties. If a state or local govern
ment is authorized to seek only limited civil 
penalties, it ~s ineligible to share in penalties 
beyond its statutory limit. 

3) The state or local government must have ·partici
pated actively in prosecuting the case. For example, 
the state or local government must have filed com
plaints and pleadings, asserted claims for penalties 
and been actively involved in both litigating the 
case and any negotiations that took place pursuant 
to .the enforcement action. 
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4) For contempt actions, the state or local government 
must have participated in the underlying action 
g1v1ng rise to the contempt action, been a signatory 
to the underlying consent decree, participated 
in the contempt action by filing pleadings asserting 
claims for penalties, and been actively involved 
in both litigating the case and any negotiations 
connected with that proceeding.1/ 

The penalties should be divided in a proposed consent 
decree based on the level of participation and the penalty 
assessment authority of the state or locality. Penalty division 
may be accomplished more readily if specific tasks are assigned 
to particular entities during the course of the litigation. 
But in all events, the division should reflect a fair apportion
ment based on the technical and legal contributions of the 
participants, within the limits of each participant's statutory 
entitlement to penalties. Penalty division should not take 
place until the end of settlement negotiation. The subject 
of penalty division is a matter for discussion among the 
governmental plaintiffs. It is inappropriate for the defendant 
to participate in such discussions. 

cc: F. Henry Habicht II, Assistant Attorney General 
Land and Natural Resources Division 

1/ If the consent decree contains stipulated penalties and 
specifies how they· are to be divided, the government will 
abide by tho~e terms. 





IV.C.10. 

"CLEAN WATER ACT CIVIL PENALTY POLICY", dated February 11, 1986. Also see 
Addendum at III.B.9. 
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IV.C.S. 

"GUIDANCE FOR CALCULATING ECONOMIC BENEFIT OF NON-COMPLIANCE FOR A CIVIL 
PENALTY ASSESSMENT", dated November S, 1984. See GM-33. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

OFFICE Of fSfO'lCIME!lo"'T 
A~D COMPUASQ 

MONITOlllMG 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Guidance for Calculating the Economic Benefit of 
Noncompliance for a:::;~enalt;zsessment 

i ---,~ . Courtney M. Price t • ~<.a.. 
Assistant Administrator fo En orcement 

and Compliance Monitoring 

Regional Administrators 
Associate Enforcement Counsels 
OECM Off ice Directors 

I. PURPOSE 

This guidance amplifies the material in the Appendix of 
GM-22, ·~rarnework for Statute-Specific Approaches to Penalty · 
Assess~ent.• The Appendix presents a description of how to 
calculate the economic benefit of noncompliance as part of 
developing a civil penalty. A new computer model, BEN, is a 

. ref inelft9nt of the methodology for calculating the economic 
benefit of noncompliance. · 

By refining the methods by which we calculate the economic 
benefit of noncompliance, we will: 

l. Respond to the problems that enforcement and program 
off ices identified concerning m~thods for calculating the 
economic benefit component of a civil penalty; 

· 2. Ensure among the media programs appropriate consistency 
in calculating the economic benefit component of a civil penalty; 

3. Ensure that the economic benefit of noncompliance con
tinues to be a fairly valued, reasonable component-~f a civil 
penalty; and 

4. EnBure that the assumctions and data used in BEN to 
calculate the economic benefit-component cnn be defended at 
either an adttinistrative hearing or a judicial proceeding. 
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II. SCOPE 

This guidance describes BEN, the new computer model, in 
terms of how this model resolves the identified problems related 
to the use of CIVPEN. EPA personnel can use BEN to calculate .he 
economic benefit a violator gains from delaying capital expena1-
tures for pollution control equipment or from avoiding the costs 
of operating and maintaining pollution control equipment. 
Exhibit I summarizes BEN. 

EPA personnel cannot use B~~ to calculate the economic 
benefit component of a civil penalty if a violator's action 
does not involve a delayed or avoided ex~enditure. Under 
these circumstances, program offices may elect to develop 
statute-specific formulas as provided in GM-22 for calculating 
the economic benefit component of a civil penalty. These 
formulas would be used to develop civil penalties in response 
to actions such as certain TSCA marking/disposal violations or 
RCRA reporting violations. The rule of thumb in the general 
penalty policy would not be appropriate ·fc: these types of 
violations. · 

OPPE is considering the feasibility of developing a second 
computer model or rule of thumb formula that could be applied 
uniformly to violations that do not involve delayed or avoided 
expenditures. 

III. NEW CIVIL PENALTY POLICY.APPROACH 

Regional personnel may use the rule of thumb describe~ in 
GM-22 to develop a preliminary estimate of the economic benefit 
component of a civil penalty. The rule of thumb is for the 
convenience of EPA and is not intended to give a violator a lower 
economic benefit component in a civil penalty. Regional personnel 
should consider whether an estimate of economic benefit derived 
with the rule of thumb would be lower than an es:~ imate calculated 
with BEN. For example, the longer the period of noncompliance, 
the more the rule of thumb underestimates the econo=ic benefit 
of noncompliance. 

If EPA proposes and a violator accepts the rule of thumb 
calculation, Regional personnel can develop the civil penalty 
without further analysis of economic benefit~. If a violator 
disputos tbe.econpmic benefit figure calculat:ed under the rule 
of thumb, a more sophisticated method to develop the economic 
bonef it component of the penalty is required. 
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In general, if the estimate under the rule of thumb is 
less than $10,000, the economic benefit camponent is not needed 
to develop a civil penalty1l the other factors in GM-22 still 
apply. If the rule of thumb estimate is more than $10,000, 
Regional personnel should use BEN to develop an estimate of 
the econcmic benefit ccmponent. 

IV. USING BEN TO CALCULATE ECONOMIC BENEFIT OF NONCOMPLIANCE 

EPA personnel should use the revised computer model BEN 
whenever: 

l. the rule of thumb indicates that the 
economic benefit of noncompliance is 
greater than $10,0001 or 

2. the violator rejects the rule of thumb 
calculation. 

BEN uses 13 data variables. At the option of the user, 
BEN substitutes standard values for 8 of the 13 entries, and 
the user only provides data for 5 variables. (See Exhibit I.) 

BEN also has the capability for EPA personnel to enter 
for those 8 variables the actual financial data of a violator. 
In appropriate cases, EPA should notify a v~olator of the 
opportunity to submit actual financial data to use in BEN 
instead of the 8 standard values. If a violator agrees to 
supply financial data, the violator must supply data for all 
the standard values. 

V. ADVANTAGES OF BEN OVER OTHER CALCULATION METHODS 

The computer model BEN has advantages over previously 
used methods for calculating the econ.anic benefit component 
of a civil penalty. BEN does not require financial research 
by EPA personnel. The five required variables are information 
about capital costs, annual operation and maintenance costs, 
and the dates for the period of noncompliance. Further, BEN 
has the flexibility to allow a violator who cooperates with 
EPA to provide actual financial data that may affect the penalty 
calculation. · 

1/ Although the general penalty policy cut off point is $10,000, 
'.each program off ice may establish a cut off point for the 

.. prog:-am•s medium-specific policy. 

.... ........ ~-. .... ... -· 
' : ... 
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An economic benefit component calculated with BEN can be 
defended in an administrative or judicial proceeding on the 
grounds that the standard values used in BEN are derived from 
standard financial procedures and the violator had an opportu
nity to provide financial data to help develop the civil penalty. 

The use of BEN or statute-specific formulas when appro
priate gives the Regional Offices flexibility in determining 
the economic benefit of noncompliance. Regional personnel 
have a consistent method for developing a civil penalty under 
several statutes for multiple violations that involve delayed 
capital costs and avoided operation and maintenance costs. 

BEN is easy for a layman to use. The documentation is 
· built into the program so that a Regional user always has 
updated documentation and can use the program with minimal 
training. States are more likely to follow EPA's lead in 
pursuing the economic benefit of noncompliance through civil 
penalty assessments because the method available from EPA to 
serve as a model does not require extensive financial research. 

cc: Regional Enforcement Contacts 
Program Compliance Off ice Directors 

I 
;. / 
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Exhibit I . 

BEN -
A. Accessed via terminal to EPA's IBM computer in Durham, N.c. 
B. Can be run in either of two modes: 

c. 

1. Standard mode: 

2. 

Is 

a) Requires 5 inputs: 

i. Initial Capital Investment 

ii. Annual Operating and Maintenance Expenso 

iii. First Month of Noncompliance 

iv. Compliance Date 

v. Penalty Payment Date 

b) Relies on realistic standard values for 
remaining variables: 

i. A set of standard values for private 
companies 

ii. A set of standard values for munici
pally-owned or not-for-prof it cc~panies 

c) Would be used for final calculation of economic 
benefit unless the violating firm objected and 
supplied all its own financial data 

Specific mode: 

a) Requires 13 inputs 

b) Would be used if violating firm suppliod data or 
if EPA staff researched data 

easy to use 

1. Optional on-line documentation will guide. inexperienced 
users through each step of the model 

2. Written documentation will be available by December 
19$4 

D. Is based on modern financial principles 
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"Penalty Calculations Compliance Schedule for Pretreatment Enforcement 
Initiative", dated February 1.9, 1985. {See Also IV.C.10) 
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MEMORANDCM 

SUBJECT: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

FEB I 9 1985 

Penalty Calculation and Compliance Schedules for 
Pretreatr:ient Enforcement Initiative · ~ C / 
J. William Jordan, Acting Director a ?At/.c:'~;:, ~~ FROM: 

TO: 

Enforcement Division (EN-338) ,/'' 

Glenn L. Unterberger _ ~- L tct_t--,; ... ._ 
Associate Enforcement Counsel 

for Water (LE-134W) 

Water Management Division Directors 
Regions I, III, V, and VI 

Regional Counsels, Regions I, III, V and VI 

During the week of February 4, staff from the Office 
of Water Enforcement and Permits, the Off ice C>f Enforcement and 
Compliance Monitoring, and the De?artment of Justice met 
with you to discuss the potential referral candidates and the 
scope of the referral packages for the Pretreatment Enforcement 
Initiative. We are pleased with the results of those meetings 
and expect to receive your referral packages shortly, and in all 
cases by ?ebruary 28. We have committed to expedite our normal 
review process. 

Two aspects of the referral package may need to be clarified. 
During the visits we distributed a draft penalty policy. The 
final version is attached for your use in calculatin9 the penalty. 
As we noted in our visits and conference calls, we would advocate 
a penalty of at least s20,ooo.oo in these cases. Since this is 
an interiII" penalty policy, please feel free to cal.1 us if you 
have any questions as to its use for your cases. We also dis
cussed the.compliance schedule that-should be sought in settlement. 
We would exp~ct the POTW to submit a complete and approvable 
pretreatment program in six months or less. In addition, we 
recommend that you plan to negotiate milestones and stipulated 

I :'" . -::. ;·· 
. ·-' 
'.._. ·- . 
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penalties for failure by the POTWs to prepare an.annual 
report and for failure to implement the program (examples are 
attached). 

If you have questions, please contact Ed Bender, OWEP, 
(475-8331) or Kim Pearson, OECM (475-8185). 

Attachment 

cc: Ross Connealy, DOJ 



Attacl'lnent A 

Penalty for Failure to Submit a Complete and Approvable · 
Pretreatment Program 

The basis for assessing a penalty in the Pretreatment Enforcement Initiative 
is to be determined bf tw:> factors. The first factor is the economic savina that 
a PO'IW received by failinq to develop all or part of an adeauate pretreatment 
program and the avoided costs of not :implementing the program. The second factor 
is the oenalty for the aravitv of the failure to develop and imolement a cretreat:!'lent 
program. Th is preliminary penalty figure can then be increased or decreased ~ 
considering appropriate adjustr.1ent factors. The basis for calculatina the oenaltv 
for pretreatnent violations is S\r..rt1arized bf the eouation belON. If specific POT.·7 

costs are available for the economic or gravity carrtp0nent they should be used. 

Settlenent anount=(Economic canponent)+(Gravity canoonent)+ (Adjustnents) 
I II III 

NO!E: A minimum upfront penalty of $20 ,000 is advocated for· all 
referrals. 

I. Economic benefit cCXTpOnent=(savings from delaying costs for program develoonent)+ 
(avoided costs of prcqram imole!'Tlentation) 

A. Savings from delaying program develor:ment=(Proqram Develor:ment costl(interest 
rate) (percent of prcgram not yet developed) 

1. Total cost to develop a .c~lete program (including grants) 
a.· Small PO'IW ( 1-5 MGD, IU flow 10% or less) $5,000 to $25,000 

Depends on the s~ling needed for the IUS' and 
whether developed in house or by consultant. 

b. Mediun POT't\7 (5-15 MGD, IU flo.r.r 10-20%, 50 IUs) $·25,000 to 75,000 
same considerations as a. Needs local limits. 

c. Large PCYIW (over 15 MGD, 50 or more IUs, needs $50,000 to $300,000 
local limits, multijurisdictional) 

2. Cost to develop each program element 

Program Element 

i. Industrial ·Waste Survey 
2. Legal Authority · 
3. Technical/Local 1 imi ts 
4. Compliance Monitoring Plan 
S. Administrative Procedures 
6. ~sources 

'l\Tcical 
Small 

30 
8 

11 
8 
7 

36 

Percent of Total Cost* 
Medium Laroe 

25 20 
5 7 
6 6 
5 7 
8 10 

51 51 

3. Interest rate assl.med to be .12 annually for one year on borrowed 
capital. 

4. Example calculation: POn-r 10 MGD, 15% IU Flow, 30 I Us 
Incomplete crogram elements 2, 3, and 5 (19% of total) 
Prcqram cost=SS0,000; interest rate=.12; 

Economic benefit comoonent=(SS0,000) ( .12) ( .19l.=Sll40.00 

*JRB Associates. 1982 •. "Funding Manual for Local Pretreatment Programs" EPA Contract 
No. 68-01-5052. Tables 2. 7· (manpower and GC/MS costs dropped> and Table 3. 7. 
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a. Avoided Implementation costs=(annual salaries .and operatino costs) 
(number of years delayed~ (percent of program_ not implemented) 

l. TOtal Annual Implementation cost-range SlO ,ono to S-250 ,000 
- Salaries based on "WOrk years sha..m under resources b.! the POT .. 1 

- can be drawn directly from the PO'IW proqram su::mtission estiNtes. 
- Monitoring costs depends on nunber of IVs, inspections, and analvses. 

2. Number years delayed-assume i'TIOlementation bv reauired Julv, 19R3 unless 
other deadline is justified based on t:he permit. 

3. Cost to bnplement each oro;;ram activitv 
- In some cases, a ron·: may have L-n::>le'.'lented some pretreat?nent :)::'3Ctices 

even though tt'leir program is not apprCNed by the approval authori~y. 

Activitv Tvnical 

1. Sarnpl ing and ·Industrial Review 
2. Laboratory Analysis 
3. Technical Assistance 
4. Legal Assistance 
S. Program Administration 

4. Example calculation 

Percent 
Small 

22 
34 
17 
13 
14 

of Imnle~entation Ccs~* 
Medit..'TT1 Laroe 

19 18 
34 39 
26 20 
09 13 
11 10 

Annual cost to implement=S60 ,OOO: activities not imolemented 
3 and 4: assure same PO'!W as h-4. Delayed 18 rronths. 
Avoided costs=(S60,000) (.35) (l.5)=$31,500.00 

II. Gravitv Ccmoonent 

This ccrrponent considers damage done to the POTiv and its collection system, or 
potential harm to the environment that rriay have been allowed to continue as a result 
of the POIW not having an approved and implemented pretreatment proqram. Therefore, 
this aspect of the penalty should include any known costs which the POiW is incurrina 
for O&M, sludge disoosal, and collection system renOJation which will be elL~inated 
bv implementing the pretreatment pro;;ram. In addition, the oenaltv oolicy for the 
multi-case initiative includes the factor of 11 imoortance to the requlatorv svstem. 11 

Penalties in these cases should reflect the importance that the ~encv attaches to t~e 
prompt submission of approvable pretreab'nent programs. This factor "WOuld justify a 
minimum gravity component of S5,000 or 10% of. the econC!r"lic benefit, if it is hiqher, 
where actual envir~nrrental harm, significant risk of harm, or damaqe to the PO'IW is 
not shown. 11'\e factors that should be considered in this calculation are included in 
the equation belON: 

Gravity Component=(S-5000)+( (lenath) (T~ imnact) )+(Loss of plant useful life)+( Increased 
costs for O&M and sludqe disoosal)+((Lenath of violation)(Nature of 
IU wastewaters)) 

. . 

A. Length of .Violatio~t~is value is used to weight toxic and water quality 
impacts, which are expressed as cost factors. The length of violation in 
months should be.divided by' 3. 

B. Loss of useful life of the treatment olant that could be avoided D{ i~ 
pretreatment. "Any cost savina sho~d be· entereci directly. -~ 
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c. Excess costs for O&M and Sludge Oisp::>sal which could be avoided b; imolementir. 
pretreaenent. Include these costs directly. 

o. Nature of the IU wastewaters that will be controlled. 

1. Toxics 
2. Corrosives-la.1/hiah PH 
3. Explosives-oraanic solvents, histo~1 of in-olant oroble!TIS, sentic haulers, 

Multi ply the percent IU flow tiJT1es 51000 if no data are availahle. ~ese 
data may include the costs of TU treat:::iient, workmans ccrnoensation, or 
other damages from toxics. 

E. vater Ouality frnpacts, e.q., 

1. fish kills -economic value + replacement and l't'aintenance costs 
2. loss of habitat-cost/acre or cost/strea~ Mile 
3. d"rinking water conta>nination - cost of treatment 

F. ExaTT1ple calculations 

Length of violation=l8 months/3 = 6 units 
I.Dss of useful life- l year lost of design life, 20 years =.05 

cost=.OS(cost of damaged comoonent=510000)=5500 
IU waste controlled=.2(1000); 

Gravity ccn~xment= $5000+$500+( n ( $·200) =$6700 

III. Adjusenents 

,,. If the PO'IW has demonstrated qood faith, the ?O'IW MaV be penalized to recover 
a minimum of economic benefit plus 10~ or 55,000, whichever is higher. The oenaltv 
should also consider other factors which are favorable to the POTiv. 'T'1"1ese may 
include delays by EPA, ambiquous information given to the PO~v by F:P.~., and other 
factors as may be appropriate, such as includinq inability to ray. 

Example calculations 

No equities for the ?OT'tl. ReGion oro•!iced written guidance and issued an AO 
which PO'IW violated. 

Adjustments 
'Recalcitrance (e.g., failure to comolv with 

a previous administrative order) 

Total Penalty for Example PO'IW 
CoJTl)Onent 
Econanic 
Grav~ty 
Adiustrnents 
Total 

$10000 

Amount 
$~2640 

S· 6700 
~10000 

549340 
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Attachment A 

Pretreatment 
Cort;)liance Schedule ~lements 

Milestones 

1. SUbmi t cortpl ete · proqram 
2. Submit program implementation 

status report 
3. Advise approval aut~ority of 

program change 
4. ~spond to nonc~liance of 

industrial users throu;;h 
enforcement activities 

S. Inspect all major industrial users 

Deadline 

Six months (maximum) after settlerT1ent 
Six months after approval 

30 cays. after change occurs 

Based on ti~e frame for an apprcoriate 
enforcement response 

Within six months after settlement 

Exarrn:>les of Stioulated Penalties for Comoliance ~ilestones for a Small PC"Yr:~ 

1. Failure to submit ccrn:>lete progr:::n 

2. Failure to submit annual report 
3. Failure to notify approval authority 

of program changes 
4.- Failure to address IUs noncompliance 

throu;;h enforcement activities* 
5. Failure to inspect major industrial 

users 

S200 day 
S400 day 
$~00 day 
S-200 day 

day 1-15 
after day 15 

SlSO/informal action 
$200-$150/formal action 
S-100/Insoection 

* 'TI'le control authority shoul~, as part of its approved program, have procedures and 
time frames to respond to instances c:.:.. ItJ noncompliance. The control authori tv !'lllst 
contact the IU for all instances of noncorroliance (e.g., failure to reoort, failure 
to monitor, or violations of effluent limits and compliance schedules). The PO'!W 
should start with telephone calls for the initial minor violations and oroceed to 
initiate formal written enforcement activities (i.e., NOVs, administrative orders, 
penalties, and lawsuits) for continued noncamliance. '!he PO'IW ITIUSt maintain a lex:} 
of IU violations and enforcement responses. When the IU noncompliance occurs and 
the control authority fails to initiate approoriate and timely enforcement action, 
the control authority has failed to enforce its pretreatment prD:1ra~ and is subject 
to penalties. Additional guidance on appronriate and timely enforcement resoonses 
will be pr011ided later in the guidance to Control Authorities. 



-;( __ : 
, . . _,,,, 



IV.C.7. 

"Enforcement Settlement Negotiations", dated May 22, 1985. See GM-39. 





U~ITED STATES El'iVJROSME~TAL PROTECTIO~ AGE~CY 
WASHI~GTO~. D.C. 20460 

FEB I I 1986 

MEMORANDUM 

' SUBJECT: New Clean Water Act Civil Penalty Policy 

FROM: Lawrence J. Jensen ~t~<f j . .JQ •'!!:L "-" 
Assistant Administc· or for Water;:::> 

Courtney M. Price 7' t-.. "-'~µ,·._ 
Assistant Administra 0~

1

fo~ Enforcement 
and Compliance Monitoring 

TO: General Counsel 
Regional Administrators 
Reg io·nal Counsels 

OFFICE OF E'FORC"!"'f'' 
"'0 C0\4P~: •'CE 

'40'1TORl'C 

Regional .water Manageme.nt Division Directors 

Attached is the Agency's new Clean Water Act civil penalty 
policy to be used by EPA in calculating the penalty that the 
Federal government will seek in settlement of judicial actions 
brought under Section 309 of the CWA. This policy supers~des 
the CWA Civil Perialty Policy issued on July 8, 1980 and repre
sents the Office of Water's guidance in response to EPA's 
Policy on Civil Penalties (GM-21) and A Framework for Statute
Specific Approaches to Penalty Assessments (GM-22) issued on 
February 16, 1984. This policy is effective as of the date of 
this memorandum and shall be applied to future enforcement 
actions and to pending enforcement actions in which <he 
government has not transmitted to the defendant a proposed 
settlement penalty. 

The attached document consists of the following three 
parts: (1) the CWA Penalty Policy1 (2) the policy "methodology", 
which is a one-page description of each of the steps to be 
taken in a penalty calculation, along with one page of footnotes; 
and (3) the •worksheet", a proposed model sheet to be used to 
record the different numerical components of the .final penalty·. 

This penalty policy is designed to promote a more consistent, 
Agency-wide approach to the assessment of civil penalties while 
allowing substantial flexibility for individual cases within 
certain gu.idelines. We believe that this penalty policy, when 
effectively applied, will promote the goals of increasing 
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recovery of economic benefit of non-compliance, providing 
substantial deterrence to noncompliance, providing a more fair 
and eqaitable treatment of the regulated community, and achieving 
a more swift resolution of environmental problems and of 
enforcement actions. In order to support th~ goals of this 
policy and EPA's enforcement efforts generally, application of 
this policy may result in EPA seeking higher civil penalties 
than it has in the past. 

This CWA penalty policy tracks the basic concepts and 
procedures embodied in the general penalty policy and Framework. 
For example, the CWA policy directs the Regions to calculate 
the economic benefit of noncompli-: ·~e, calculate the •gravity• 
(or seriousness) component, and t~~n calculate adjustments to 
consider ability to pay, litigation factors, and other factors. 

This policy includes the following minor deviations from 
the general penalty policy and the Framework which we believe, 
based upon our past experience with Clean Water Act enforcement, 
are reasonable: 

Cl) The first adjustment factor is "History of Recalci
trance.• We b.elieve that this factor should only result in an 
increase in the proposed ·penalty amount: 

(2) The remaining t#O adjustment factors ("Ability to 
Pay" and "Litigation Considerations") should only be used to 
reduce the p~~posed penalty: 

(3) A proposed section on "mitigation projects" has 
been included, although the Department of Justice and the 
Agency may make some additional refinements on this issue in 
the near future: and 

(4) The economic benefit component will not be deleted 
merely because the component involves an "insignificant amount." 

S~bstantial thanks are due to the Clean Water Act Penalty 
Policy Work Group for an excellent job in developing an initial 
draft, collecting comments, carefully considering all comments, 
and reconciling and balancing often disparate viewpoints 
regarding penalty assessment. Thanks also to staff in the 
Regiona1 Offices and in a number of Headquarters off ices and 
the Department of Justice for considerable assistance in 
providing review and comment on drafts. · 

During t~e upcoming months, we will carefully analyze 
and evaluate the application and effectiveness of this penalty 
policy. After_ that, we will issue appropriate refinements to 
the policy. · 



- 3 -

In the near future, we will publish the policy in the 
Federal Register. In addition, we will soon distribute some· 
example calculations and hold training workshops to 
provide further guidance on the application of this policy. 

If you have any questions or comments on this policy, 
please contact Anne Lassiter, at 475-8307, or Jack Winder, at 
382-2879. 

Attachment 

cc: Clean Water Act Penalty Policy Work Group 
Associate Enforcement Counsel for Water 
OECM Off ice Directors 
ow Off ice Directors 
Department of Justice, Environmental Enforcement 

! . -:?. .. 
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Clean Water Act 
Penalty Policy for Civil Settlement Negotiations 

I. Introduction 

Under Section 309 of the Clean Water Act (CWA), the 
Administrator is authorized to bring civil actions to enforce 
certain requirements of the Act and related regulations. In 
such actions, the Administrator may seek a civil penalty not to 
exceed $10,000 •per day of such violation.• The Agency will 
vigorously pursue penalty assessments in judicial actions to 
ensure deterrence and to recover appropriate penalties. 

In order to guide settlement negotiations on the penalty 
issue in actions under Section 309 of the CWA and Section 113 
of the Clean Air Act for failure to meet statutory deadlines, 
the Agency issued a Civil Penalty Policy on July 8, 1980. 
During the next few years, the Agency identified the following 
four goals for improving its civil penalty assessment practices: 
(1) penalties should, at a minimum, recover the economic benefit 
of noncompliance: (2) penalties should.be large .enough to deter 
noncomplian~e: (3) penalties should be more consistent throughout 
the country in an effort to provide fair and equitable treatment 
to the regulated community: and (4) there should be a logical 
basis for the calculation of civil penalties for all types of 
violations, industrial and municipal, to promote a more swift 
resolution of environmental problems and of enforcement actions. 

In an effort to address these and related penalty issues, 
on February 16, 1984, the EPA Office of Enforcement and Com
pliance Monitoring (OECM) issued the.following two civil penalty 
guidance documents: The Policy on CiYil Penalties (I GM-21), 
and the companion document entitled A Framework for Statute- · 
Specific Approaches to Penalty Assessments, (t GM-22), as 
general guidance for settlements for violations of all statutes 
which EPA enforces.· Although the 1984 penalty policy documents 
do provide basic conceptual guidance for penalty calculations, 
they were designed to be implemented further through medium
specif ic penalty guidance. The "Policy• document states in 
part, as .. fol, lows: 

Each EPA program office, in a joint effo~t with 
[OECM], will revise existing policies, or write new 
polici~s as needed. These policies will guide the 
assessment of penalties under each·statute in a manner 
consistent with this document and, to the extent 
reasonable, the. accompanying Framework. [Pol icy, 
at 1, 2) 
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II. Purpose 

Thia penalty policy and attached methodology is the water
specific·penalty guidance for certain CWA violations. This 
policy follows the major principles set out in the general 
penalty policy documents and also reflects considerations 
unique to CWA enforcement. 

As the Framework directs, this CWA Penalty ~olicy provides 
•a system for quantifying the gravity of violations of the laws 
and regulations •••• •. Moreover, this policy provides a logical 
structure and a number of different ways (number of violations, 
duration, etc.) to quantify the severity of a defendant's 
noncompliance with the CWA. The policy also provides a number 
of ranges of weighting factors in order to allow the Regions 
flexibility in exercising their experienced judgment. 

The calculated pen•lty figure should represent a reasonable 
and defensible- penalty \Which the Agency believes i ~ can and 
should obtain in a settlemr.nt in compromise of its claim for t)'.le . 
statutory maximum penalty. 'This figure, and a discussion of ·-· · 
-the basis of calculation, must be included in all litigation 
reports. After referral, as· more information becomes available, 
the penalty calculation should be modified to reflect rel~vant, 
new information. In those cases which proceed to trial, the 
government should seek a penalty higher than that for which 
the government was willing to settle, r9flecting considerations 
such as continuing noncompliance and the extra burden placed 
on the government by protracted litigation. 

III. Applicability 

This penalty policy applies to Federal CWA civil judicial 
enforcement actions commenced after the effective date of this 
policy and to pending judicial enforcement cases in which the 
government has not transmitted to the defendant an approved oral 
or written proposed penalty. The policy applies to civil 
penalties sought under CWA Section 309 for viola.tions including 
the following: violations of NPDES permits by industrial and 
municipal facilities; discharges without an NPDES permit; 
violations of general and categorical pretreatment requirements 
and local limits; monitoring and reporting violations; viola
tions of Section 405 sludge u~e or disposal requirements; etc. 
The policy also applies to violations of Section· 308 information 
requests and to violations of Section 309 administrative orders. 
This policy shall not be applied to CWA civil enforcement 
actions brought exclusively under 5311 (•hazardous substance 
spills•) or for violations related to requirements in 5404 
(disposal of •dredged or fii'1•· materia·l). The CWA and imple
menting regulation·s provide unique enforcement procedures and 
penalty provisions for 5311 artd §404 violations which are 
currently being followed in pursuing these types of cases. 

___,...· 
' . 
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IV. Penalty Calculation Methodology 

The~initial calculation shall be an estimate of the 
statutory maximum penalty in order, for comparison purposes, 
to determine the potential maximum penalty liability of the 
defendant. The penalty which the government seeks in settle
ment may not exceed this statutory maximum amount • 

. The Regional off ice shall then calculate a civil penalty 
figure for settlement purposes based upon the following 
formula: •civil Penalty • (Economic Benefit Component) + (Gravity 
Component) +/- (Adjustments).• 

The civil.penalty settlement calculation involves the 
following four consecutive steps: (1) calculate the •Economic 
Benefit• of noncompliance1 (2) calculate the monthly and total 
•Gravity Components•; (3) calculate the •Adjustment Factors•; 
and (4) calculate the total penalty. 

(1) Economic Benefit. Consistent with the Agency-wide 
•Policy and Framework", every reasonable effort shall be made 
to calculate and recover the economic benefit of noncompliance. 
Note that the economic benefit should be calculated from the _ 
start of noncompliance up to the point when the facility was or 
will be in compliance. In a limited number of cases, based 
upon a defendant's inability to pay or "litigation practicalities", 
application of the •adjustment factors• may justify recovery of 
less than the calculated economic benefit. The economic benefit 
component shall be calculated by using the EPA computer program 
-- "BEN.• This program produces an estimate of the economic 
benefit of delayed compliance, which is calculated to be the 
sum of the net present value of: delayed capital investment, 
one~time, non-depreciable expenditures, and avoided operating 
and maintenance expenses. (See "BEN Users Manual," . OPPE/OECM, 
January 1985 .• ) -- • 

(2) Gravity Component. The gravity calculation methodology 
is based upon a logical scheme and criteria which relate the 
gravity of the violations to the Clean Water Act and its regula
tory scheme. Every reasonable effort should be made to calculate 
and recover a •gravity component• in addition to the economic 
benefit component. As the penalty Policy states: 

The removal of the economic benefit of . 
noncompliance only places the violator in 
the ·same position as he would have been 
if compliance had been achieved on time. 
Both deterrence and fundamental fairness 
'require that the penalty include an 
additional amount to ensure that the 
violator is economically worse off than 
if [he] had obeyed the law.· [Policy, at 3) 
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The following four gravity weighting factors should be 
considered for each month during which there was one or more 
violations and assigned values according to the attached •cwA 
Penalty Policy Calculation Methodology•: 

•A• -- •significance of Violation.• This factor is to 
reflect the degree of the exceedance of the most· significant 
effluent limitation violation each month, and is weighted more 
heavily for exceedances of toxic effluent limitations. The 
attached outline contains a table indicating the range of 
•significance of violation• factor values for exceedances of 
effluent limitations <• over permit effluent limitation). 
Note that all exceedances, and all other violations of permit 
conditions in a given month, should be accounted for under 
gravity weighting factor •c• - •Number of Violations.• 

•s• -- •aealth and Environmental Harm.• A value between 
1 and a value that results in the statutory maximum penalty may 
be applied to each month in which one or more violations present 
actual or potential harm to human health or to the environment. 

•c• -- •Number of Violations.• This .factor allows 
consideration of the total number of violations each month·, 
including all violations of permit effluent limitations, 
monitoring and reporting requirements, and standard and special 
conditions. It is important to account for each violation in 
assessing the significance of a defendant's violations, and 
this factor allows for flexibility in assessing penalties for 
multiple violations. Violation of a monthly average effluent 
limitation should be counted as 30 violations, a weekly average 
effluent limitation violation should be counted as 7 violations, 
violations of different parameters at the same outfall are to 
be counted separately, and violations at different outfalls are 
to be counted separately. The attached outline contains a 
range of weighting factor values between 0 and 5 to account for 
the total number of violations. In addition, this •number of 
violations• factor may be weighted more heavily to account for 
serious or significant violations other than the most signif i
cant effluent limit violation which was accounted for under 
factor •A.• 

•o• -- •ouration of Noncompliance.• This factor allows 
consideration of continuing, long-term violations.of an effluent 
limitation or other permit condition, and for ext~nded periods. 
of discharge without a permit. The attached outline contains 
a range of ~alues between 0 and 5 for the •ouration of Noncom
pliance• factor which should be applied to each month of 
continuing violation of the same requirement. Generally, "long
term• viol'ations are those which continue for three or more 
consecutive months. 
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The gravity component should be calculated from the date 
on which the violations at issue began up to the date when the 
violations ceased or the date of anticipated filing of the 
enforcement action. The monthly gravity component is the sum 
of the gravity weighting factors, plus one, multiplied by 
$1,000. The total gravity component is the sum-of all monthly 
gravity components • 

. (3) Adjustment Factors. After the economic benefit 
component is added to the sum of all the • monthly gravity 
components,• this total may be modified by the application of 
•adjustment factors.• The consideration of •history of recalci
trance• may only result in an increased penalty. In addition, 
in some cases and when justified in writing, the following two 
factors may be applied for a penalty reduction: ability to pay 
and litigation considerations. . 

(A) History of recalcitrance (to increase penalty). 
The •recalc~trance• factor will allow for higher penalties for 
bad faith, unjustif.ied delay in preventing, correcting.or 
mitigating violations, violations ·of prior administrative orders 
or consent decrees, failure to provide timely and full informa-. 
tion, etc. This facttir should also be used to account for the 
relationship of the violations to the regulatory scheme, i.e. 
the significance of the recalcitrance. For example, higher 
Vdlues for this factor may be used to account for municipal 
violations which continue beyond July 1, 1988. This factor is 
to be applied one time, by multiplying a percentage (-0 to 150%) 
times the sum of the •total gravity component• plus the economic 
benefit calculation and then adding this figure to the benefit 
and gravity total. The resulting figure is the •preliminary 
total," which shall not exceed the statutory maximum. The 
application of the recalcitrance factor to the total figure 
allows for a more logical relationship between recalcitrance 
and the actual significance of the violations. The recalci
trance factor may also be increased during negotiations if 
defendant continues to be recalcitrant with the remedy or with 
settlement efforts • 

. (B) Ability to pay (to decrease penalty). The 
Regional-office should evaluate the ability of the defendant to 
pay the proposed civil penalty and to pay for the proposed 
injunctive ~elief. The government should careful~y analyze 
this factor where it appears that the defendant can convincingly 
demonstrat~ an inability to pay a given penalty. The defendant 
has the principal burden of establishing a claim of inability 
to pay. The government typically should seek to settle for as 
high an amount which the government believes defendant can 
afford without seriously jeopardizif1g defendant~s a.bility to 
continue operations and still achieve compliance, unless the 
defendant's behavior has been exce~tionally culpable, recalci-
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trant, or threatening to human health or the environment. The 
government should carefully assess the accuracy of the actual 
or anticipated claim~ Evaluation by an outside expdrt consultant 
may be necessary to rebut the inability to pay claim. tf 
securing an outside expert is impractical or impossible, the 
Region shall make its best estimate of ability to pay. 

Many factors often have a significant impact on ability to 
pay and may justify a reduction of a penalty. For example, the 
Region may consider high user fees, high percentage of local 
funds spent on a POTW, low bond rating, low per capita income, 
low total of population served by the POTW, bankruptcy, etc., 
in evaluating.an •inability to pay• claim. 

(C) Litigation considerations (to decrease penalty). 
The government should evaluate every penalty with a view toward 
the potential· for protracted litigation and attempt to ascertain 
the maximum civil penalty the court is likely to award if the · 
case proceeds to trial. The Region should take into account 
the inherent strength of the case, considering for example, the 
probability of proving questionable violations, the probability 

·_of acceptance of an untested legal construction, the potential 
effectiveness of the government's witnesses, and the potential 
strength of the defendant's equitable defenses. (Also see 
GM-22, pp. 12 - 13; discussion of "compelling public concerns". 

Examples of equitable considerations which may lead to 
adjustment of the penalty amount include the following: whether 
the defendant reasonably, conclusively, and detrimentally 
relied on EPA's or state or local agency's representations or 
actions; whether the defendant has requested modification of 
its final effluent limits (related to, for example, pending 
S30l(h) decisions, pending industrial variance decisions, or 
new wasteload allocations); whether the defendant's violations 
are clearly attributable to accepting new discharges from nearby, 
noncomplying jurisdictions; and whether the defendant's compliance 
has been delayed in an unusual or unreasonable manner by other 
Federal requirements through no fault of the defendant. 

These equitable considerations will justify mitigation only 
to the extent that they directly caused or contributed to the 
defendant's violations. The government may reduce the amount 
of the civil penalty it will accept at settlemen~ to reflect 
these considerations where the facts demonstrate a substantial 
likelihood._that the government will not achieve a higher penalty 
at trial. 

v. Mitigation Projects 

In the past, in a few cases ·the Agency has accepted consen. 
decree provisions which allo~ the reduction of a civil penalty 
assessment in recognition of the ~efendant's undertaking an 
environmentally beneficial "mitigation project." 
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The following criteria are provided to guide the use of 
mitigation projects in settlements. 

(1) The activity must be initiated in addition to all 
regulatory compliance o~l igat_ions. 

The proje~t.may no~ be an a~tivity which is. otherwise 
required by lav. The project may not be a substitute for full 
compliance -- it must be designed to provide an environmental 
benefit beyond the benefits of full compliance. 

(2) The activity is most likely to be an acceptable 
basis for mitigating penalties if it closely addresses the 
environmental effects of the defendant's violation. 

Preferably, the project will address the risk or harm 
caused by the violations at issue. In general, qualifying 
ac~ivities must provide a discernible response to the percep
tible risk or harm caused by defendant's violations which are 
the focus of the government's enforcement action. 

(3) The defendant's cost.of undertaking the activity, 
taking into account the tax benefits that accrue, ~ust be 
commensurate with the degree of mitigation. 

In order to attain the deterrent objectives of the civil 
penalty policy, the amount of the penalty mitigation must 
reflect the actual cost to the defendant. With consideration 
of tax benefits, the actual cost of the project may exceed 
the value of the mitigation. 

(4) The activity must demonstrate a good-faith commitment 
to statutory compliance. 

One test of good faith is the degree to which the defendant 
takes the initiative to identify and commence specific, potential 
mitigation projects. In addition, the project must be primarily 
designed to benefit the environment rather than to benefit the 
defendant. 

(5) Mitigation based on the defendant's activity must not 
detract aignif icantly from the general ... deterrent efiect of the 
settlement as a whole. 

The govecnment should continue to consider mitigation 
projects as· the exception rather than the rule. Efforts should 
be made to eliminate any potential perception by the regulated 
community :that the government lacks the resolve to impose 
sigriificant penalti~s for· substantial violations. The government 
should seek penalties in conjunction with mitigation activities· 
which deter both the specific defendant. and also the entire 
regulated community. Accordingly, every settlement should 
include a substantial monetary pen~lty component.· 
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(6) Judicially-enforceable consent decrees must meet the 
statuto1¥ and public interest criteria for consent decrees and 
cannot .-ntain provisions which would be beyond the power of 
the court to order. 

A proposed consent decree should not include provisions 
which would be beyond the power of the court to order under 
the particular statute which had been violated. Additional 
guidance on the appropriate scope of relief might be found in 
the statute, the legislative history or the implementing 
regulations. 

The Agency should exercise case-by-case judgment in deciding 
whether to accept a mitigation project based upon the above 
criteria and, in addition, based upon consideration of the 
difficulty of monitoring the implementation of the proposed 
project in light of the anticipated benefits of the project. 

VI. Intent of Policy: and Information Requests for 
Penalty Calculations 

The policies and procedures. set out in. this document are 
intended solely· for the guidance of government personnel. They 
are not intended, and cannot be relied upon, to create any right41 
substantive or procedural, enforceable by any party in litigatioi'lll 
with the United States. The Agency reserves the right to act 
at variance with these policies and procedures and to change 
them at any time without public notice. When the Regions 
d~viate from this policy they shall include in the litigation 
report a brief description of the nature of and justification 
for the deviation. In addition, any penalty calculations under 
this policy made in anticipation of litigation are likely-to be 
exempt from disclosure under the Freedom of Information Act. 
As a matter of public interest, the Agency may release this 
information in some cases. · 



· l .. 

Clean Water Act Penalty Policy: Calculation Methodology 

SETTLEMENT PENAJ.Tyl,2 • (ECONOMIC BENEFIT) + (GRAVITY COMPONENT) 
! (ADJUSTMENTS) 

Step 1: Calculate the Statutory Maximum Perialty 

Step 2: Calculate the Economic Benefit Using •BEN•l,4 

Step 3: Calculate the Total Gravity Components 

- Monthly Gravity Component • ($1,000) x (l+A+B+C+D) 

- Total • Sum of Monthly Gravity Components 

GRAVITY CRITERIA ADDITIVE FACTORS 

A. Signif icanoe of Violation6 

' Exceedence ' Exceedence ' Exceedence Conventional/ 
Monthly Avg. 7-Day Avg. ·Daily Max.· Toxic Non-Toxic 

0 - 20 0 - 30 0 - so 0 - 3 0 - 2 
21 - 40 31 - 60 51 - 100 1 - 4 1 - 3 
41 - 100 61 - 150 101 - 200 3 - 7 2 - 5 

101 300 151 450 201. - 600 5 - 15 3 - 6 
301 - > 4Sl - > 601 - > 10 - 20 5 - 15 

B. Health and Environmental Harm' 

(i) Impact on Human Health: or 
(ii) Impact on Aquatic Environment 

10 - Stat. Ma) 
l - 10 

C. Number of Violations8 0 5 

D. Duration of Noncompliance9 0 - 5 

Step 4: Include Adjustment Factors 

A. Hist.ory of RecalcitrancelO (Addition) 

- Penalty may be increased by up to 150 percent based upon the past 
and. present recalcitrance of the defendant. 

B. Ability t~ Pay (Subtraction) 

- Penalty may be adjusted downward to represent the defendant's 
ability to pay. 

C. Litigation Considerations (Subtraction)~! 

- Penalty may be adjusted downward to reflect the maximum amount 
which the court might assess if the case proceeds to trial. 

I 
; ·.·J :: 

. ! / 
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WATE~€cIV•U. ·PENALTY· POLICY CALCULATION METHODOLOGY: FOOTNOTES 

1. In general, the Settlement Penalty amount shall be at least the 
Economic Benefit of Noncompliance plus a grav_ity component. 

2. The maximum Settlement Penalty shall not exceed the amount 
provided by Section 309(d), $10,000 per day of such violation. 

3. Calculate all economic benefits using BEN. There is no minimum 
amount triggering th.e use of BEN. 

4. Economic benefit is to be calculated as the estimated savings 
accrued to the facility~ i.e., it is to be based upon the total 
amount which should have been spent by the facility. (All 
capital and expense costs, direct and indirect, are to be 
considered.) 

5. The Total Gravity Component equals the sum of each Monthly _ 
Gravity Component for a month in which a violation has occurred. 

6. The Significance of Violation is assigned a factor based ori 
the percent by which the pollutant exceeds the monthly or 
7-day average or daily maximum permit limitation and whether 
the pollutant is classified as toxic; non-toxic or conventional. 

7. Where evidence of actual or potential harm to human health 
exists, a factor from "10" to a value which results in the 
statutory maximum penalty should be assessed. Where the 
identified impact relates only to the aquatic environment, a 
factor from •1• to •10• should be used. 

8. The·Region has the flexibility to assign a high penalty factor 
where an excessive number of violations occur in any month 
(effluent limit, reporting, schedule, unauthorized aischarge, 
bypass, etc.). 

9. The Duration of Noncompliance factor allows the Region to 
increase the monthly gravity component for continuing, long
term violations of· the same parameter(s) or requirement(s). 
Gene~aily, a "long-term• violation is one which continues for 
three or· more consecutive months. 

10. A factor ranging from •o• (gc:>od compliance recor~, cooperation 
in remedying the violation) to 150 percent of the total of the 
Economic Benefit and Gravity Component may be added based upon 
the history of recalcitrance exhibited by the violator. 

11. In addition, the penalty should~be reduced by any amount which 
defendant paid as a penalty to a State or local agency on the. 
same violations. 





CWA Penal~y Summary Worksheet 

( 1) No. of Violations 
x $10,000 • stat. max. 

(2) Economic Benefit ("BEN•) 
(period covered/ 
months) a 

( 3) Total of Monthly Gravity 
Components 

( 4) Benefit + Gravity TOTAL 

( 5 ) Recalcitrance Factor 
(0-150•) ·X Total (Line 4) 

( 6) Preliminary TOTAL 

ADJUSTMENTS 

( 7 ) Litigation Considerations 
(Amount of reduction) 

( 8) Ability to Pay 
(Amount of reduction) 

( 9) SETTLEMENT PENALTY TOTAL 

Name and Location 
of Facility · 

Date of Calculation 

·l l. 

= 
a $ 

$ 

$ 

$ 

' • $ 

(Line 4 + Line 5) $ 

$ 

$ 

$ 

' 
' .....,,_,. ---.. 
. 'c.,__....... • 

· \ I i 
\ ._,... 
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IV.C.11. 

"Letter of the Administrator to James Borberg, President of the Association 
of Metropolitan Sewerage Agencies", (concerning penalties against 
municipalities), dated October 21, 1986. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WAIHINGTON:·o.c. lo.IC) 

OCT 111986 

Mr. Jame• R. Borberg, Preaident 
Aaaociation of Metropolitan Sewerage Agenciea 
Suite 1002 
1015 18th Street, N. w. 
Waahingt.on, D.C. 20036 

Dear Mr. Borberga 

TMI ADMINllT"ATOA 

• 

Thank you for your letter of September 22, 1986, which 
reiterate• aome of th• iaauea that you and ot.her mem))era of . 
the Board of the Aaaociation of Metropolitan Sew~rage Agenci•• 
(AMSA) raiaed during our meeting on September 10, 1986. We 
at th• Environmental Protection Agency (EPA) thought the 
••••ion wa• a productive exchange of ideaa, and we certainly 
appreciate your endoraement of our prop09al on atormwater and 
your willingne•• to conuaunicate that aupport to Congr•••· 1 
alao welcome thi• opportunity to continue our dialogue. 

The firat iaaue you rai•• involve• EPA'• practice of 
••••••ing penalti•• for a municipality'• paat and future 
violation• in conjunction with Federal judicial actiona under 
the National Municipal Policy (NMP). You are correct that t.he 
NHP does not explicitly require ua to ••ek penalti••· However, 
the NMP--although it ia-a clear atatement of Agency policy--
la not intended to atand alone. All Agency policy document•, 
including the NMP, aerve aa a •maater plan,• and are buttreaaed 
by other policy and pidance: collectively, they direct O\tr 
day-to-day activitiea to reach our goala. The NMP atat•• our 
poaition with reapect to the relationship between the Clean 
!•ter Act (CWA) proviaiona for Pederal funding and for munici-

. pal compliance, and provide• a general framework for accom
pliahing the Agency'• goal of achieving a• much compliance aa 
poaaible by July 1, 1988. 

. 
Since your concern relate• to what AMSA perceivea aa an 

•inconaiatency• between penalti•• and the &MP, l will .. ntion 
the three main foundation docwaanta that we u•• in conjunction 
with the Policy atatement to guide the llMP enforcement effort. 
Firat, we rely on the NMP Guidance (Harc:h 1984), which ••t• 
out our detailed action plan, including• 1) th• u•• of judicial 
enforcement action• to eatabli•h achedule• that estend beyond 
the July 1, 1988, deadline in th• &MPr and 2) th• uae of 
appropriate civil penalti••· 

\ ! - .• , 

; ' 



Th• aecon4 document that undergird• our municipal compliancj 
program -ta the Agency'• Uniform Civil Penalty Policy (Pebruary _. 
1984), which auperaeded an earlier ver•ion (July 1980). Thi• 
Policy i• a atatement of the Agency'• poa1t1on on th• uae of 
penalti••· Jt ••t• O\lt guideline• covering, among other 
thinga, the application of our atatutory authority to a••••• 
penaltie• under f 309 of th• CWA. It alao affinu our obligation 
to exerci•• that authority to enaure a conaiatent, common 
effort to deter violation• of th• lawa of th• United Stat•• 
and to promote equity and voluntary compliance among all 
part• of th• regulated public. 

Moat recently, we have iaaued a third policy d0cument1 the 
Clean Water Act Penalty Polley (February 1986), which providea 
a detailed methodology on how to determine the appropriate 
amount of each penalty. lt i• important to note, however, 
that th• CWA Penalty Policy in no way altera the Agency'• 
policy on whether to •••Jc penalti•• :e·rom municlpalitiea, aa 
originally enunciated back in 19801 both 1309 of the CWA and 
EPA' a CWA Penalty Policy aiJiply do not dlet_inguiah between 
induatrial and municipal violatora. Rather, the 1986 CWA 
Penalty Policy provide• techn· -,1 guidance on how to 'beat carry 
out th• Agency' a policy in an , ~•n-ha- ~•d manner. 

If you look at the law and at th••• ezpr•••iona of Agency 
policy and guidance, I am confident Y~'l will ••• that (.')Ur 
enforcement polici•• are faithful to t ·,th the CWA and :'le 
apirit of the NMP. For nearly three yeara, we have made an 
honeat effort to wc...x with State• and with affected municipali
ti•• to ••tabliah reaaonabl• achedul•• for compliance in admin
iatrati ve order• or HPDES permit:---wi~hout penalti••· Where 
the municipality i• not willing ~Q wcr~ with u• to negotiate a 
reaaon~bly ezpeditiou• achedule or w'h•r• th• ache4ule extend• 
beyond July 11 1988, we.are •••king Court-aanctioned achedul•• 
and penaltiea conaiatent with the law and Agency policy. Thua 
far, th• Courta have conaiatently upheld our ir-erpretationa 
of th• law in thia area. which indica~•• that ~ , are complying 
with the intent of Congr••• aa it appear• in the CWA. 

_ Perhape aome nwabera would be helpful tc ~ut thinga into 
·per•p•ctive. By the end of rt 1986, we had re~urned about 
260 major faclliti•• to compliance (generally aa a reault of 
achedulea eatabliahed in a411liniatrat1ve order• (AOa)). We 
bad alao placed about 1000 other major faclliti•• on enforce
able achedul•• eatabliahad in admi~i•trative or1era (700) and 
in MPDES permit• (300). &ationvide, aince the -••uaaca of 
the NMP, EPA haa eat:.. :~11ahe4 about 40 achedul•• in ·court 
Ordera. and haa filed another 30 caaea1 aome achedul•• are 
••tabliahed in State Court Order• •• well. 



After nearly three year• of work and negotiation, however, 
we •ti11 have about 100 major mun1c1pa11t1ea that have not · 
agreed to an enforceable achedule for achieving conipliance, 
including aome pending final f301(h) declaiona. Every day that 
pa•••• reduce• the likelihood.that th••• municipalltl•• can 
meet th• •t.at.ut.or)' deadline, which incr•a••• the proape~t.a t.hat. 
we will have to ••tabllah their achedul•• in Court Order• 
including penalti•• for violation• of the Act. overall, how
ever, Court Ordera that a••••• penalti•• have conatituted only 
a amall part of our total effort, and penalty amount• are a very 
amall percent of total conatruction coata (rarely in eaceaa of 
one percent and often below that figure). 

Th• aecond iaaue you rai••·~ behalf of AMSA la the 
relat.ionahip betveen the Conatructlon Grant• program and the 
HMP. A• we have aa14 conaiatently, we aee no conflict between 
the Conat.ruct.ion Grant.a program and t.he municipal compliance 
effort under the BHP. Both are intended to achieve the aame 
9oal1 municipal compliance wit.h th• requirement• of the ao.. 
Moreover, we have provided clear guidance to the Region• and -
Statea that, where a municipality ia ready and willing to 
initiate conatruction before ita name comea up on t.he priority 
liat for a grant award, thi• doe• not neceaaarily preclude that 
municipality'• grant eligibility for t.h• remainder of the pro
ject. Thia ia intended to provide an incentive for coauuuniti•• 
to atart conatruction aa aoon aa poaaible ao they can retain 
their grant eligibility ~ avoid Court Order• and aaaociate4 
penalt.i••· 

In auramary, we have worked cooperatively with affected 
nNnieipalitiea for the nearly three yeara aince iaauance of 
the NMP, and we will continue to do ao. However, EPA ha• an 
obligation t~:Congr••• and to th• public to carry out and 
enforce th• law that protect• th• nation'• vatera, and we fully 
int.end to do ao through all th• mechaniama the Act provid••· 

Moving to your final iaaue of EPA'• reaponae to th• Third 
Circuit court'• deciaion on removal credit.a, I want to let you 
know that an appeal to th• Supreme court i• atill under coo-

. tideration. Juat recently, at EPA'• requ••t, th• Department 
of Ju•tice ••k•d the Supreme Court for an eztenaion of time 
to allow ua to further conaider t.h• .. rita of an appeal. l 
know t.hia i• an import.ant ia•u• to AMSA member• and to other 



\. /) . 
""! 

ID\lnlclpalltl•• ~hat a4mln1ater local pretreatment programa, 
and I aaa\K"e you that th• Agency will continue to work with 
your removal credit• aubcommitt•• ao ~at AMSA'• YitN• will 
be.incorporated into our deciaion-makin9. 

Again. I valued our recent dlacuaaiona and appreciat~ 
hearing the view• of your organl&atlon. 

inc•r•~ 

._ ' - \i ~ ~ 

Lee M. 'l'homaa 



IV.C.12. 

"Guidance on Calculating after Tax Net Present Value of Alternative 
Payments", dated October 28, 1986. See also GM-51. 
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~ -- "· . { Nill"A} UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
~"'~ ~ · WASHINGTON. D.C. 20460 
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OCT281~ 

OFFtr.e o~ 
ElllFORt:EMF.Nr ANO 

COMPLIAlllr.~ MOllllTOHl"'G 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

PURPOSE 

Guidance on Calculating After Tax Net Present Value 
of Alternative Payments 

Thomas L. Adams, Jr. 
Assistant Administrator 

Enforcement and Compliance Monitoring 

Assistant Administrators 
Regional Administrators 

This guidance provides a methodology for calculating the 
after tax net present value of an environmentally beneficial 
project proposed by a violator to mitigate a portion of a civil 
penalty. We developed this guidance in reponse to requests from 
both the Regions and Headquarters on how to evaluate a project's 
real cost to a violator. The Associate Enforcement Counsels, 
Regional Enforcement Contacts, Regional Counsels, and the Chief 
of the Environmental Enforcement Section at Department of Justice 
have reviewed this guidance. In addition, the Tax Litigation 
Division of the Internal Revenue Service and the Corporate 
Finance Division of the Securities and Exchange Commission 
reviewed pertinent language in this document. We hope it will 
be useful. The policy on alternative payments is set forth in 
the February 16, 1984, uniform civil penalty policy. 

BACKGROUND 

The 1984 civil penalty policy provides flexibility for EPA 
to accept, under spec1fied conditions, a violator's investment in 
environmentally beneficial projects to mitigate part of a civil 
penalty. The policy allows the use of these alternative payments 
as an incentive for settlement. The policy does not contemplate 
a dollar-for-dollar reduction in the civil penalty equal to the 
cost of an accep'table alternative payment project. Furthermore, 
EPA will not accept more than the after tax net present value 

l el) .. -
' \ .. ., '--
' ' 
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of an alternative payment project. The Agency also can choose 
to accept less than that amount. l/ 

EPA must carefully balance the benefits of fostering settle
ments by approving alternative payment projects against the benefits 
of achieving the broadest deterrent impact from enforcement actions. 
Allowing these projects to mitigate part of a penalty may reduce 
the deterrent effect of an action on the regulated community. 

A civil penalty is not tax deductible under 26 u.s.c. 
§l62(f): therefore, the full amount of the penalty is a 
liability to a violator.2/ Conversely, if a violator invests 
in an alternative payment project, that investment may be tax 
deductible. EPA must use the after tax value of a proposed 
investment when determining whether and by how much to mitigate 
a civil penalty.3 

In addition to considering the tax effects of an alterna
tive payment project, EPA must evaluate the cost of the project 
in terms of its present value. An alternativ~ payment project 
usually requires expenditures over time.~/ n-. afore, the Agency 
also must reduce the after-tax value of the casn flows invested 
in an alternative payment project to its net present value at 

1/ Proposed alternative payment projects may not be used to 
mitigate the entire amount of a civil penalty. 'nle Agency 
plans to issue further policy clarifying the use of alter
native payments in settlement negotiations. 

2/ A written agreement specifiying the tax implications of the 
civil penalty is essential. 'nle agreement should be a legally 
binding contract. The agreement should state that the civil 
penalty is punitive and deterrent in purpose ·and is a non
deductible expense. 

3/ In addition to ~ax· benefits, a firm also can generate 
positive, image-enhancing publicity from the project developed 
for the alternative payment: however, the ~enalty policy requires 
that any publicity a violator generates a .. Jt the project must 
include a statement that the project is undertaken in settlement 
of an enforcement action by EPA or an authorized state. 

4/ A dollar today is worth more than a dollar a year from now 
for two reasons: 1) if a dollar today is held in a no-interest 
checking account, inflation erodes the value of that dollar over 
the year: and· 2) if a dollar today is. invested at a rate high-:r 
than the rate of. inflation, that dollar increases in value by 
the amount of earnings in excess of the inflation rate. 
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The BEN computer model can calculate the atter tax net 
present value of a violator's proposed alternative payment. 
Appendix A of tne BEN User's Manual provides the procedure tor 
calculating after tax net present value of capital investment, 
operation and maintenance costs, and one-time costs. 

USING BEN TO CALCULATE THE AFTER TAX NET PRESENT VALUE OF 
ALTERNATIVE PAYMENTS 

To use BEN to calculate after tax net present value of an 
alternate payment project, respond to the BEN ques~ions as 
follows: 

1. Enter the case name (variable l); 

2. For variables 2 through 4, enter the incremental 
costs for the alternative payment project of: 

a. Pollution control equipment: 

b. Operation and maintenance: 

c. One-time expenditure; 

3. Substitute the date of settlement of the enforcement 
action tor the first month of non-compliance 
(variable 5); 

4. Enter the compliance date or completion date of the 
alternative investment for variables 6 and 7; 

s. Select standard values for variables 8 through 13;5/ 

6. Select output option 2. 

ii Decreasing the tax· rate used· in BEN increases the amount of a 
civil penalty and also increases the atter-tax cost ot an 
alternative investment. Therefore, a violator has an incentive 
to provide a lower marginal tax rate tor an alternative payment 
project than the one used to calculate the civil penalty. 
Both the civil penalty calculation and the alternative payment 
calculation must use the same tax rate. The annual inflation 
rate and the discount rate should be the same as the rates used 
in the civil penalty calculation. 
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Calculation C in output option 2 expresses the after tax 
net present value ot the alternative payment on tne aate of 
settlement, which is the date substituted for the first month 
ot noncomp11ance \variable 5). Tn1s tigure is the maximum 
amount by which EPA may mitigate a civil penalty. Attachment 
A is an example ot a proposed alternative payment proJeCt with 
the BEN output sho~ ng the after tax net present value of the 
i nves tmen t. 

If you have any questions about calculating the afte~ tax 
net present value ot a proposed alternative payment, call Susan 
Cary Watkins of my staff (FTS 475-8786). 

Attachment 
• 

cc: Regional Counsels 
Associate Enforcement Counsels 
Compliance Office Directors 



ATTACHMENT A 

ALTERNATIVE PAYMENT EXAMPLE 

Suppose a violator offers to invest over the next 20 months 
$500,000 in poll~tion control equipment. The equipment will 
provide environmental benefits beyond those that result from 
meeting legal requirements for compliance. The after tax net 
present value in 1986 dollars of a $500,000 investment over a 
period of 20 months is $299,562. Therefore, the value of the 
alternative payment in this example is $299,562, although the 
violator must com~it to investing $500,000. Exhibit 1 shows 
how the BEN model displays the data. 

If EPA approves the alternative payment project in the 
example, the Agency may propose an adjusted penalty target figure 
that is as much as $299,562 less than the initial penalty target 
figu~e.l/ Other adjustment factors also may reduce the initial 
penalty-target figure. 

The effects of inflation and return on a dollar are smaller 
over shorter periods of time. Consequently, the difference · 
between the after tax net present value of an alternative payment 
and the total amount of the alternative payment decreases as the 
time between the date of settlement and the date of the final 
alternative payment decreases. If the violator in the example 
could invest $500,000 in pollution control equipment in less 
than 2 months after settlement, the net present value of the 
investment would be $76,742 greater (See Exhibit 2). 

For using the BEN model to calculate the after tax net 
present value of the proposed alternative payment for this 
example the data required are: 

·l. Case Name: Alternative Payment Example 

2. Capital investment: 500000 1986 dollars 

3. One-time nondepreciable expenditure: 0 

4. Annual O&M expense: 7000 1985 dollars 

5. Month of settlement: 4, 1986 

6. Compliance date: 12, 1987 

7. Penalty payment date: 12, 1987 

ll The Agency is never obligated to mitigate a civil penalty by 
the full amount of the after tax net present value of an alter
native payment project. For example, EPA might mitigate a civil 
perialty by only half of the after-tax net present value of the 

·project. 
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OU tfUT CJPTiml 2 

- .. -- -. . . . .. APRIL Ut 9 11~86 
. -. -. . ....... 

: ... 
A. F'RESENT VALUE COST OF PURCHAS 1 NG THE lN 1T1 AL 

e;nr 1 11rtnN rnNTROt EQllifMfNI QN TIME· ANP 

OPERATING IT THROUGHOUT ITS USEFUL. LIFE ..... 
a. PRESENT VALUE COST OF ON-TI~E PURCHAS~ ANO 

C!PFRAIION OF INITIAi POI l tlTJQN CQNTROL 
EQU 1 F'MENT PLUS ALL FUTURE f\Ef'LAC~MEN rs 

i .. ~ C. PRESENT VALUE COST OF DELAYED PURCHASE AND 
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AS OF INITIAL DATE OF NONCOMPLIANCE - . 
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0 
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IV.C.13. 

"Guidance on determining Violator's Ability to Pay a Civil Penalty", dated 
December 16, 1986. See GM-56. 
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IV.C.14. 

"Addendum to the Clean Water Act Civil Penalty Policy for Administrative 
Penalties", distributed August, 1987. (This document is reproduced at 
III.B.9., this compendium). 

·. c.:.:.-· 
/ 





IV.C.15. 

"November 4, 1987 Congressional Testimony on Proposed Amendments to the 
Clean Water Act", dated November 24, 1987. Includes DOJ and EPA Testimony 
on "Environmental Improvement Projects". 
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ME!·!O RAN Dt:M 

St:BJECT: 

?"ROM: 

TO: 

NOV 2 4 i987 

~ove~ber ~. :987, Congressional Testimor.v or. 
Propcsed Amendments to the Clean Water Act 

T!"lc:nas L. Ada::ts, Jr. \'='" - ~.s:;i..c::> •?::s 
Assistant AdLlinistrator for Enforcemer.t 

and Compliance Monitoring 

Regional Er.forcement Contacts 
~egional Counsels 
Associate Enforcement counsels , 
Director, Office of Compliance Analysis 

and Program Operations 
Director, Office of Crim~nal Enforcement 

Attached are copies of Agency and Depart~ent o: =~s~i=e 
testimony on environmental improvement projects as used i~ 
water enforcement case settlements. The testimony was given 
at a November 4 hearing before the House Subcommittee on 
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Also attached is a copy of proposed bill H.R. 3411 which 
addresses environmental improvement projects. I hope you 
find this material helpful. 

Attachments 

cc: Susan Lepow, OGC 
Jim Elder, OWEP 
Dave Davis, OWP 
Tudor Davies, OMEP 
Tai-Ming Chang, OCAPO 
CECM-Water Attorneys 



S1'A!!:!'iE~1' OF 
JONATHAN Z. CANNON 

oePUTY ASSISTANT AOM!S!S!RA!OR FOR C!VIL cSFORC!:~EST 
OF.FICE OF eNFORCEMEST AND COMPLIANCE ~OS!!ORING 

U.S. ESVIRONME~TAL ?ROTECT!ON AGENCY 
BEFORE THE 

S~BC0~~!!1'EE OS f!SHERies, ~!LDL!Fe COSSERVAT!OS ASO THE ESV!~OS~Es: 
OF THE 

COMMITTEE ON MERCHANT MARINE AND FISHERIES 
~.s. ~OUSE OF RE?RESESTAT!VeS 

WASHINGTON, D.C. 

So1Jeaiber 4, l997 

Good afternoon, ~r. Chairman and Members of the Subcoai~ictee. 

!t is a pl~asure to appear before you to discuss aspects of the 

Agency's water enforcement program and R.R. 3411, now before 

the Subcommittee. ! am Jonathan z. Cannon, Deputy Assistant 

Adoinistrator for Civil Enforcement in the Office of Enforce=e~t 

and Compliance Monitoring (OEC~) at the environmental Protection 

A;ency. Seated beside me is Glenn L. Unterber6er, Associate 

Enforcement Counsel for Water. Among other things, my office 

!s responsible for approving settlements on behalf of EPA for 

~1,,11 enforcement cases to ensure they support national enforce-

~ent goals and policy before transmitting them to the Deparc~ent 

of Justice (DOJ) for final approval and lodging in court. ~Y 

office worka cloeel'j with the Department of Justlce and !?A's 

~ e g i o n a:r o f f 1 c e 9 to e n c o u r a g e p r o 111 p t c a s e E i l i n g s by O OJ a n d t o 

ensure proper resolution of cases. 

- ~ore specifically, ~y respon~lbllitles under the Clea~ 

~acer Act include national ~ana~e~ent of ~?A's le~al enforce~e~t 
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program 1mplement1ng Section 309(d) and Section 309(g). :'.hose 

sections authorize the Agency to bring judicial or ad~iniscracL~e 

enforcement actions seeking civil penalties against owners and 

operators of facilities, both municipal and industrial, chat 

violate the·Clean Water Act. ~Y off ice also provides legal 

~~f~rcement counsel to EPA program off 1cials charged with 

ad~inistering the ~ari~e Protection, Research and Sanctuaries 

~ct (~PRSA), including Section lOS(a) of that Act, which autho-

~izes the Agency to assess civil penalties administratively 

Eor violations of :hat statute. t w1ll focus on the Clean 

~ater Act today, but the saQe general principles also apply to 

c:ie ~PR.SA. 

:'.?A's Present Po!.icies on "Environmental !morovement P-:-ojects" 

As background for conside;Lng R.R. 3411, I want to review 

::ie ~gency's current policies for approving environmental 

~it !.5ation projects as part of set.tlemenc .agreements in judicial 

~r ad:::iinistrative enforcement actions. ~any of the Agency's 

enforce:::ient accio:'ls are settled witho11t litigation or full 

a~~i~1strat1ve penalty proceedings. The Agency developed :~o 

~1~11 penalty settlement policies to assist Ln treating the 

"egula~ed co~munity fairly and consistently during settlement 

' 
~egotiations and to ensure that settlements achieve a ?toper 

~e:e~renc i~?act ~n poce~tial violators. The Uniforo Civil 

?e~alcy Policy (issued February t6, t984) applies to all of 

I ,~ f. 
i °'l '..:i 



-3-

t~e e~vtroa•eatal statutes the Age~cy enforces. Thi.g ;ioltcy 

?roYLdes a framework for deYelopl~g policy and ~uidance f~r 

seccle~enc negotiations. The Clean Water Ace Penalty ?olicy 

(issued Febr~ary 11, 1986) a;>plies specifically to settle~ents 

of Clean ~aeer Act enforce!llent actions. The two poll~Les wer~ 

developed !~ consultation with the Deparc~ent of Justice, whlc~ 

strongly supports them. 

Both policies contain provisions for considering "environ-

!llental improvement projects'' as part of a setclement agreement. 

The Uniform Civil Penalty ?olicy calls these projects "alternat17e 

payment projects," whlle che Water Penalty Policy calls these 

projects "mitigact.on projects," Both policies contain specific 

criteria chat the Agency applies co a defendant or responcaot's 

proposed environmental project: to determ~ne whether to accept 

the project as pare of the settlement agreement. I will focus 

on che criteria in the Clean Water Act Penalty Policy that ~e 

use to evaluate ?reposed mitigation projects.during settlement 

~egotiations. There are six criteria. Cooparable criteria 

apply to settlements of EPA's administrativ~ penalty actions 

under the M~~SA pursuant ~o our ~niform Civil ?enalcy Policy. 

First. a1t1gaclon projects ~use not significantly reduce 

the dei~rreat effect of a setcle~ent. Therefore, the Agency 

policy establishes an expectation of a substantial up front 

.cash penalty to ~he U.S. Treasury as ~ar: of any settlement, 

~hi.ch ~ight also include a mltt5a~ton ~roject. t i:anno t 

_, .. -- . 
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emphasize too atrongly that any ~it1gat1on project ls only one 

ele~ent of a settlement that should include a requirement for a 

cash penalty payment by a violator. 

Second, the project ~use provide an environmental benefl: 

ln addition co the benefits of full compliance with the law. 

:~r example, a proposal to upgrade a wastewater treatmen: ~lant 

would noc ~e acceptable as a mitigation project if the upgrade 

~ere required to ~eec permit limitations. 

Third, the project should correct or reverse the environ-

~ental harm caused by the violation. For example, a proposed 

?roject co ins:all equi?ment that would result in a discharge 

of pollutants significantly below the permit requirements and 

c~us reduce the pollutant load in the receiving wacers mighc 

1J-e allowed if :he effect of the· project also included a net 

i~provement in the quality of the receiving waters which were 

affected by the violations. 

F~urth, the Agency's evaluation of the effec: the cost 

Jf a mitigation project will have on an acceptable penalty 

settlement amount must take into account the taK conse~ue~ces 

Jf the project that can reduce the deterrent effect of :~e 

en~orcemecc action~· For ~xa~ple. an inves:~ent in pollution 

contro~·equipment p~ovides tax deductions for de~reci~tion .and 

operation and ~aintenance (O&M) coses. On oc~asion; violators 

seek :ax deductions for ?ayrne~c:s c:o envlro~~enc:al crust ~unds. 

? arc of ch e de terr en t e f ~ e cc: of a c 1 vi t penal c: y 1 s, c: ha c: l t Ls 

~at :ax deductible • 

. r~/ · 1~ ; 
. -· 
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other public relations benefits. Polluters have also dis~~a~e~ a 

na~ural eagerness to avail themselves of the potentially 

significant tax deductions possibly associated wit~ credit 

projects. ~hen violators take deductions for these ~projec~s", 

they essentially force the United States' taxpayer to subsici:e 

their unlawful pollution. Finally, an unrestrained statut=ry 

endorsement of environmental projects as substitutes for 

penalt~es ~ay encourage the courts sua sporite to order 

undesirable credit projects, even where the expert technical 

agency, the Environmental Protection Agency, has rejected such 

projects as an appropriate component of a settle~ent agree~e~t. 

For these reasons, the extensive use of .credit projec~s 

rnay have the damaging effect of undercutting the civil 

en:orce~ent program, rather than supporting it. In light of 

these adve~se effects, any mitigation of statutory penalties 

through credit projects must be carefully structured to prese:::-ve 

and enhance the operation of an effective judicial enforcernerit. 

program and support the four basic goals discussed above. 

The February ll, 1986, Clean Water Act civil penalty 

policy, issued by the Environmental Protection Agency (EPA) a:te~ 

extensive review and coordination with the Department of Justice, 

carefully delineates criteria to be used in considering 

•environmental improvement projects• as part of a settlement 

agreement. This policy is working. To date, according to 

information ·provided by the EPA, approximately 15% of our 

judicial ly•approved CWA settl ernents with publicly-owned trea-:::-,e;,-; 

! . - , 
I . r~ _ __.. .' 

/ 
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works contain some kind of environmental improvement project. 

Any settlement which includes a mitigation project must have a 

substantial upfront monetary payment to the United States 

Treasury. The following discussion highlights the other criteria 

used by the EPA and the Department in detennining whether to 

accept a credit project as part of a settlement agreement: 

l. Mitigation of the penalty amount based on the 

defendant's activity must not detract significantly from the 

deterrent effect of the settlement as a whole. The Department of 

Justice is especially concerned that the expanded use of credit 

projects will undermine the deterrent impact of our environmental 

enforcement efforts. To avoid this, these projects should be the 

exception, rather tha.n the rule. Moreover, any settlement 

including a credit project must also contain a substantial cash 

penalty component payable to the United States Treasury. 

2. The credit project should closely address the 

environmental effects of the defendant's violations. The goal of 

all enforcement efforts is to prevent, remedy, and punish 

environmental pollution. Credit projects, to serve the ulti~ate 

enforcement objectives, should address the environmental risk or 

harm resultin9 from the defendant's violations. 

3. The polluter's cost of undertaking the activity, 

taking into account any tax benefits that may accrue, must be 

com.."Tlensurate'. with the degree of mitigation. Defendants ofte!i 

exploit tax benefits, corporate filing benefits and other 

advantages from credit projects. To maintain the proper 
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incentives, the violator's ~ costs, rather than the value o: 

the project, must be considered. 

4. The activity must demonstrate a good-faith 

commitment to statutory compiiance. A defendant's com.~itrnent to 

future compliance is extremely relevant to a civil penalty 

calculation. It is appropriate to consider the type of 

mitigation project, the initiative of the defendant in 

identifying and commencing the project, and the environmental 

benefit provided by the project as demonstrating the defendant's 

com:mitr:ient. 

5. The activity must be initiated in addition to all 

regulatory co~pliance obligations. That is, the credit project 

must provide a benefit to the environment beyond those provided 

by full compliance with the law, and cannot be substituted for 

full compliance. 

6. Under the CWA, the Department cannot accept, and 

the court cannot approve, provisions in a consent decree that a~e 

beyond the power of the court to order. 

These criteria provide for a fair and equitable 

assessment of an environment improvement project in the context 

of the sattlement decision. 

II. COKMIFTS ON H.R. 3411 

First and foremost, the amendment is not necessary. 

While ci~il and criminal penalties and injunctive relief are the 

only presently authorized remedies under the CWA, the United 

States Attorney General, in settling claims for penalties, has 

. ' 
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the inherent authority to consider a polluter's willingness ar.d 

commitment to undertake activities that mitigate the harm caused 

by his v~olations. This authority is derived from the broad 

discretion vested in the Attorney General to settle and 

compromise litigation involving the United States. l./ Since th:s 

authority is already being used in appropriate situations, the 

amendment may have the undesirable effect of fostering a much 

greater number of credit project proposals, many of which would 

prove to be unacceptable •. Consideration of these proposals may 

delay settlement or prosecution of the government's case. In our 

cases, delay only helps the polluter at the expense of the 

environment. Moreover, the regulated community understands and 

abides by the existinq civil penalty policy -- the ~ground 

rules.w This amendment will upset the existing status quo and 

provide incentives for violators to avoid civil penalties and 

engage in protracted negotiation and litigation until the new 

ground rules are again established. 

At this point, let me clarify my earlier statement on 

the Attorney General's legal authority to use mitigation unde~ 

th~ Clean Water Act. As indicated earlier, the CWA and MPRSA do 

~ clearly authorize the use of credit projects as substitution 

for civil penalties. However, the 9overnment has b~oad 

discretion to-mi~igate civil penalties and permits this 

11 The Attorney General's settlement authority is both inherent 
in the creation of his office, ~, Confiscation Cases, 74 ~.s. 
at 457-459, and derived from the client agencies' authority to 
settle cases. United States v. Newport·News Shipbuilding, 571 
F.2d 1283, 1287 (4th Cir.), cert. denied, 439 U.S. 875 (1979). 
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mitigation on the basis of a defendant's environmentally 

beneficial activities. Such authority must be exercised 

consistent with the terms of the Miscellaneous Fees Act, Jl 

u.s.c. § 3302, which provides that money received for the 

government must be deposited in the United States Treasury. ~e 

have interpreted this section to mean that the government is 

constrained in its ability to acce~t direct substitutes for civi: 

penalties, but the Miscellaneous Fees Act does not entirely 

eliminate the authority of the government to mitigate the civil 

penalty based on an environmentally beneficial credit project. 

Th~s, the United States currently has the legal authority ~o 

accept wcredit projectsw in certain circumstances as mitigaticn 

of civil penalties. 

Direct substitution of a· project for civil penalties, 

as well as unlimited credit projects, raise difficult enforcene~t 

issues. First, the amendment is unclear with respect to the 

Department's =ole in the approval of these credit projects unde= 

the amended section 309(d). As currently drafted, it has no role 

for the Attorney General. Yet, the Administrator or the 

Secretary alone cannot accept credit projects in settlement of 

federal enforcement actions without the involvement of the 

Attorney General, since ultimately the Attorney General must 

approve sU consent decrees under the CWA to which the United 

States is a p~rty. Therefore, the amendment should reflect the 

Attorney General's involvement. 
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Second, section 4(b) is most troubling as it raises the 

specter of judicially-imposed environmental improvement projects 

in situations where the EPA and the Department believe such 

projects are inappropriate. The courts and the defendants 

shouldn't· be in business of selecti~g environmental improvement 

projects. That should be left to the Congress and the EPA. 

If Congress does not want these monetary recoveries to go into 

the United States Treasury, then it is incumbent upon Congress to 

establish a procedure that gives the Administrator some guidance 

in deternining how and where the monies should be spent. A 

sy~te~ that puts the polluter in the driver's seat unwisely 

rewards the outlaw for his illegal activity. 

In conclusion, achieving compliance with environ~enta~ 

requirements in the first instance is the goal of our enforce~e~~ 

program. Any amendment that provides incentives to the regulated 

com.~unity to avoid compliance should be rejected. We all share 

the same goals -- quick, effective, and complete compliance wi~h 
• 

the nation's environ.mental laws -- the ·only question is the bes~ 

means to reach them. 

The Department of .Justice looks forward to working 

closely with MeJnbers of this Subcommittee and the Environ~ental 

Protection Agency in this important area. I would be pleased to 

answer any questions you might have. 
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Mr. Chai~an and Me~bers of the Subcommittee: 

on behalf of the Department of Justice, I am pleased to 

have this opportunity to present our views on issues related to 

H.R. 3411 and wenvironmental improvement projectsw under the 

Clean Water Act (CWA) and the Marine Protection, Research and 

Sanctuaries Act (MPRSA). I am Raymond B. Ludwiszewski, Ass~ci~te 

Deputy Attorney General, from the Department of Justice. Fo~ a 

period of two years, I was Special Counsel to the Assistant 

At~orney General, in the Land and Natural Resources Division. As 

Special Counsel, I was involved in all aspects of our civil 

environmental enforcement pro~ram, including enforcement under 

the CWA and the MPRSA. I am committed to helping the Congress 

work through ~hese important issues and achieving our mutually 

desired goals of a forceful environmental protection program. r 

wish to stress at the very outset that the Justice Department, 

and the Lands Division in particular, is strongly committed to 

achieving the m·ost effective environmental enforcement prograr.i 

possible. ~y testimony today will focus on the current federal 

~---, 
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enforcement program under the CWA and the MPRSA, and the ef fec~s 

this amendment would have on those efforts. 

In the last six years we have successfully prosecuted 

more people and corporations for criminal violations of the 

environmental laws than ever before, obtaining over 262 guilty 

pleas and convictions since 1981. _The prosecutions have resulted 

in over $6 million in fines and over 175 years in jail sentences. 

Since 1981, we have also filed more than 1400 civil environmental 

enforcement suits -- more than ever before. 

Specifically, with respect to the Clean Water Act, we 

have initiated over 225 cases and concluded more that 197 since 

FY 1985. Also, since FY 1985, we have recovered approximately 

$15 million in civil penalties paid to the United States Treasu~ 

under the Clean Water Act. 

These civil penalties play a critical role in the 

Government's strong enforcement program. They are the foundation 

and the cement of the private compliance structure. It is often 

the fear of these penalties (which can be as high as $25,000 per 

day per violation) that discourages potential violators from 

pollutinq the environment. The imposition of civil penalties 

against the polluters of our nation's waterways, combined with 

the perseverance and aqqressiveness that the EPA, the States, and 

the Department of Justice bring to bear on these problems, makes 

for a most effe6tive and efficient enforcement program. 

I. CIVIL PENALTY POLICY 
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Enforcement actions initiated under the Clean Water Ac~ 

use the Clean Water Act Civil Penalty Policy as the basic 

framework to calculate penalties which the United States ~ou:d 

seek to recover in settlement in these actions. This policy, 

most recently amended in February 1986, reflects the four tasic 

goals of an effective civil penalty enforcement program: (1) 

penalties should disgorge the economic benefits that the viola~c~ 

obtained through non-compliance: (2) penalties should act to 

deter non-compliance, not just for the incivid~al violator 

subject to the penalty, but for the regulated cor...munity as a 

whole; (3) penalties should be appli~d throughout the nation 

consistently to provide fai~ and eq-~itable treatment to all in 

the regulated community; and (4) penalties should promote s~ift 

resolution of environmental problems and enforcement actions by 

being rationally based and easily discernable to the regulated 

community. 

At this point, I think it would be helpful to clear up 

any confusion over the scope of the United States' existing 

authority to accept •credit projects• in settlement of 

enforcement cases. The CWA and the MPRSA do !lQ.t clearly 

authoriz~ the use of credit projects as substitution for civil 

penalties. Nor do I believe that any such endorsement is 

necessary. The Acts do, however, allow the government to 

exercise its historically-recognized discretion to mitigate civil 

penal ties .where appropriate and permit this mitigation to be 

based on a defendant's environmentally beneficial activities. 

. 
1 _, . ,, ___ 
.JI 
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Thus, the United States already has the legal authority to acce~t 

-environmental improvement projects- in certain circumstances as 

mitigation of civil penalties. 

Where exercising our discretion to mitigate penalties 

because of environmentally beneficial activities by the 

defendant, the Department and EPA proceed with caution and 

attempt to keep the overarching interests of our enforcement 

programs in mind. In our view, the unfettered use of these 

projects would present serious potential dangers to the overall 

efficacy of the Department's civil enforcement program. first, 

such a practice circumvents the Congressional appropriations 

process. Second, with •credit projects•, the polluter is ofte~ 

in the pos.i ti on of ultimately determining the need for, the 

appropriateness of, and the proper funding level for the specific 

project. This approach yields the anomalous result of having the 

violator determine the type of punishment it will suffer for 

breaking the law. Third, the use of credit projects, especially 

without clear standards, makes it more difficult to treat 

similarly-situated defendants in a consistent fashion. They lack 

the easy comparability of penalty assessments. Accordingly, 

settlement and resolution of the litigation may be prolonged and 

become more difficult. Fourth, the linchpin of the enforce~ent 

program ~oluntary compliance resulting from the deterrent 

ef !ects of federal enforcement -- may be seriously undermined by 

allowing the violator falsely to cast the image of a -re.si:~nsi!::~ 

environmental actor- or •model citizenw, and by affording hi~ 
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Pifth, a proposed project ~ust show the defendant'9 5001 

faith commitment to statutory compliance and must 'e desi~ned 

pri~arily to benefit the environment rather than the defendan:. 

ior exa~ple, adding additional treatcent capacity to a •as:e-

water treatment plant beyond what is required to achieve ~er~it 

~cmpliance ~ay provide more_production capacity for the de~!~da~: 

without generating additional water quality benefits for the 

local community as a whole. 

Sixth, our ?Olic7 is that the Agency cannot accept 

provisioas in judicial Consent Decrees or adm1a1strati~e CoaseQt 

Agreements that are beyond the equitable power of a cou~: to 

order. 

EPA uses the criteria in the 1986 Water ?enalty Poli~y 

for evaluating proposed mitigation projects ~hen negotiatin5 

settlements in enforcement actions brought under the authority 

of the Clean Water Act relating to the National Pollutant 

Oischarge Eli~ination Syste~ (SPOES) program. Where che '.:':1i::ed 

States has, on occasion, accepted mitigation projects in re~en: 

years, most have been associated with settlements o: ~nforce~e~: 

actions agaiuat municipalities for Clean Water Act violations 

at publicl' owued wastewater treat~ent works (POTWs). 'J e !'!.a ·1 e 

a c c e p ta Cl f eve r mi t i g a t 1. 0 n p r 0 j e c t 9 i n s e t c l e ale n t 9 "" i t h i n d u s c: :- 1. a ~ 

dischargers. 

EPA issued 'the National '1unic1pal ?olicy in Ja:1uary 198.:0 

calling for e~peditious compliance by ?OTVs with C~ean Water 
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Act pollution control requireoents. Fro~ that ct~e through 

June of chi• year, the United States has f 1led 73 actions 

agai~st POTWs. We have concluded 46 of chose actions during 

t~at time period. Seven of those concluded cases (about 15 

~ercent) included mitigation projects. Examples of these 

?rojects include a Sl00,000 scream restoration and a 5625,000 

invescoent in pollution control equipment co reduce degradation 

of Lake Erie~ 

There are a number of enforcement policy reasons ~hy EPA 

applies the criteria in our penalty policies in determining the 

acceptability of a mitigation project in settlement of an 

enforcement case. The most important reason is to maximize the 

i~pact of the enforcement case in deterring futur~ violatio~~ 

~y the defendant or ocher ~eobera of the regulated community. 

Consistent ~1th the goals of the statutes the Agency administers, 

EPA's enforcement program not only seeks to abate existing 

violations but also takes steps to prevent future violations. 

7o the extent that undertaking an environmental improvement 

~rojecc has some bearing on a defendant's good faith, and c~us 

serves as so•• justification for accepting a lower cash penalcy, 

settlemenc acill snould leave the defendant worse off economi

cally ~han it it had complied ln che fir9C instance. Thus, we 

are not receptive to proposals 1~ which a defendant seeks co perfor~ 

?rejects whith ·th~ defendanc would be requirerl to do by law or 

wo~ld otherwise choose to do ~n its own, or to pe;form projects 
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~hose beaefics accrue co Che defendanc racher chan the puo11~ 

at large. Further, we are not receptive to proposals, however 

beneficial the project, chat allow a defendant to avoid civil 

?enalties entirely, nor do we believe that it is appropriate 

for a defendant to receive mitigated ?enalties and to benefit 

:rom the favorable publicity or organizational ~oodwill that 

:he defendant might gain from performing the micigation ?rojec:s 

it·proposes, particularly wnen it ~as defendant's probable lac~ 

of responsibility on environmental matters which engendered t~e 

enforcement action in the first place. 

There are other policy reasons for being careful about the) 

kinds of ~itigation projects which the government should accept 

in an enforcement case, specifically: 

1. Some proposed ~itigation projects raise serious 
questions about whether the µroject actually will 
produce any direct or indirect environmenatally 
beneficial result; 

2. Accepting a proposed credit project creates a 
resource burden on EPA co monitor and enforce 
performance of the project; and 

3. Certain proposed projects ~ay raise fairness or 
propriety quescioas (e.g., a~reeing to payments co 
one designated cruse fund or organization as 
opposed to another). 

Evea with taeae reservations, t believe that the Agency 

has cft!...,eloped a policy co ensure that any environ!llental 

i~prov~ment projects proposed during seccleQent negotiations 

ar~ ~iv~n fiir considerdcion and evalua.ted in ter~s of how che 

µrojeccs •ill further the i~cent of the Clean Wa~er Act. 



-9-

Observatioa• on R.R. 3411 

Ia the context of our present ?Ol1cies on environmental 

improvemeat projects, I have reviewed H.R. 3411. It appears 

c~at we are already fulfilling the objectives of R.R. 3~11 

under the ~xistlng Agency penal:y policies that I earlier 

described by gi~ing consideration to proposed mitigation projec:3 

:n appropriate situations. [understand the intent of R.~. 34lt 

is to provide legal support for the use of environmental i=prove-

~ent projec:s as part of civil enforcement settlemeats. We are 

already using our policies in the judicial context. ~itigation 

.projects also are included as part of settlements of judicial 

actions for illegal dredge and fill activities, and are avail~ble 

i~ settle~ent of ~PA's penalty claims under ~PRSA §lOS(a), 

~hich authorizes the Administrator to mitigate penalties ~for 

good cause shown.~ The relationship of R.R. 3411 to administra-

:i~e penalty litigation under §309(g) of the Clean Water Act 

would require further study if the bill were enacted, partic~-

larly in light of Congress' intent that administrative penal:y 

proceedings serve as an expeditious vehicle for civil penalty 

assessment. 
.. 

It appear• to us that q.R. 3411 would not require any s1gn1-

~ican~'~hange to our eKisting reasoned approach to ~valuati~g 

environ~ental ·i~~rovement projects. Therefore, we believe 

~.R. 341 l :s not necessary. Should the Subcommittee proceed 

wi:~ this Legislation, we ha~e ~ ~~w f~rther o~servations 

you ~ay wish to consider. 

,,-._-; 
,,.,- ;__.-. 
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1. You may ~ish to clarify whether ~.R. )~ll ~i~e~ 
a court the authority unilaterally to orde~ a 
defendant .co perfor~ an environmental lmprovemen: 
project, or simply co ratify the agreement be:~een 

che parties co che action. 0ur experience sugges:~ 
chat these projects are mosc li~ely co succeed if 
iefendants, rather than EPA or a court, are 
clearly made responsible both f~r devisln~ and 
implementing an acceptable project. 

2. ?ou may wish to provide explicit authority f~r 
the government co enforce co~pliance wi:~ c~e 

terms of an environmental improvemeat project 
to ensure Chat :he intended results of the 
initial enforcement action actually are achie~ed. 

3. You may wish co ensure that EPA retains the 
authority co determine in its discretion what 
environmental improvement projects are ·acceptable 
so as to avoid litigation over that issue in 
individual cases. Our concern is the effe~c on j 
the efficiency of our national enforcemeac progra~ · 
if defendants could propose mitigation projects 
directly to a court without approval by the 
plaintiffs. 

We would be happy co provide more specific language on :~ese 

points lf it would help the Subcommittee in its deliberations. 

In closing, I want to assure the Subcommittee that the 

Agency supports the use of appropriate environ~ental L~pr~~emen: 

?rojects which are consiseent wtth our overall enforcement ~?als 

as pare of selected case settlement9. At the same ci~e. ~e 

believe it app~opr1ate to continue co rely on che up front cash 

?enalcy to tbe U.~: Treasury as the princi?al deterrent ~n 

envirQ~meatal cases, including those settled and those cried. 

Again, thank you for this op~ortunity co cestify. I 

~ould be happy co respo~d :J any questions the Subco~oi:cee 

oay have. 

. .-. 
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MEMORANDUM 

Sl'BJECT: 

FROM: . 

l'tlTED STA TES E-'\"IRO.\.\fE' T .\L PROTEC TIO_'· ... \{;['.\( \ 

• 
Use of Stipulated Penalties in EPA Settlement 
Agreements ~ 

James M. Stro~ ~ 
Assistant Administrator 

TO: Addressees 

Attached is final guidance on the use of stipulated 
per.3lties in EPA settlement agreements. This guidance was 
developed with the help of a workgroup, which consisted of 
representatives from other Headquarters offices, Regional Counsel 
offices, and the Department of Justice. It also reflects 
comments made on a draft of the guidance which was circulated for 
review on August 16, 1989. 

Several commenters made procedural suggestions such as 
recommending an expedited referral process for ref erring cases 
for collection of stipulated penalties to OOJ, requesting more 
specifics on the role of OECM, ORC, and DOJ in decisions to 
compromise stipulated penalties, and requesting specific regional 
procedures for demanding and compromising stipulated penalties. 
All these issues will be addressed in the Manual on Monitoring 
and Enforcing Administrative and Judicial Orders, to be issued in 
final form soon. 

Several commenters objected to the language in section I of 
the guidance cautioning against attaching stipulated penalties to 
violations of the consent agreement which are also violations of 
a statute or requlation. This language has been modified in the 
final vex.,10. The guidance now states that agency attorneys 
should cai!ilder the advantages and disadvantages of attaching 
stipulat~alties to a requirement for which the agency could 
get statutorY maximum penalties. 
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Several commenters also disagreed ~ith the .language in 
section IV discouraging caps. This language has been revised to 
reflect these comments. Only caps on the amount of penalties are 
now di~couraged. Caps on the number of days for which stipulated 
penalties can accrue combined with a reservation of all 
enforcement responses available to the government for violation 
of the consent agreement eliminate the problems associated with 
caps on penalty amounts and are now mentioned as an option to 
consider. 

One commenter asked that the guidance address the practice 
of forgiving stipulated penalties for violation of interim 
milestones where the final deadline for compliance is met. It is 
now addressed in section VI of the guidance and allowed in 
situations where minimal environmental degradation results from 
missing the interim milestones and the accrued penalties are kept 
in escrow until compliance is achieved. 

Two commenters objected to the language in the first 
paragraph regarding the applicabilty of the guidance to 
administrative cases. This language has not been changed because 
in fact the agency does not have legal authority to assess 
stipulated penalties in all administrative cases. The legal 
determination of whether the government has authority to assess 
stipulated penalties in a given administrative case is a 
threshold issue to be determined by ORC, OECM, and DOJ based on 

1 

their legal expertise concerning the particular statute involved. 

Finally, one commenter suggested that the language in 
section VI restricting compromise of stipulated penalties to 
"rare, unforeseen circumstances" was too strong. The intent of 
this section and the guidance in general is that stipulated 
penalties should be set at levels and attached to provisions that 
the government is ready to vigorously enforce dollar for dollar 
except in "rare, unforeseen circumstances." Stipulated penalties 
should never be set at levels higher than we intend to enforce or 
attached to provisions we are not prepared to enforce. This 
practice ••ad• the requlated community the wrong message, namely 
that accrued stipulated penalties are only a starting point or 
opening offer and are subject to negotiation. 

If you have any questions concerning this guidance, please 
contact Elise Hoerath of the Air Enforcement Division of OECM, 
FTS 382-4577. 
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Addressees: 

Regional ·Administrators 
Regions I-X 

-)-

Deputy Regional Administrators 
Regions I-X 

Regional Counsels 
~egions r-x 
Associate Enforcement Counsels 

Headquarters Enforcement Off ice Directors 

Mary T. Smith, Acting Director 
Field Operations and Support Division 
Off ice of Mobile Sources 

E. Donald Elliott 
General Counsel 

David Buente, Chief 
Environmental Enforcement Section 
U.S. Department of Justice 

Workgroup Members 
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civil Penalties for Enforcement cases under the Clean Water Act", dated 
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MEMORANDUM 

SUBJECT: Guidance on the Distinctions Amonq Pleadinq, 
Neqotiatinq, and Litiqatinq Civil Penalties 

FROM: 

TO: 

for Enforcement Cases Under the Clean Water Act 

Edward E. Reiche·· . C::- ·,-:---· .. 1 ~ 
Deputy Assistant'Jtaministrator·for "---

Civil Enforcement, OECM ,,, . , ,, 
'6,p~· ~ .... / 

Director / 1":. ·-~c.. .. ~h • ..Y-~...CCc< ~ 
Enforcement 

,~~~James R. Elder, 
~ Off ice of Water 

and Permits, OW~~' 
David G. Davis, Dir~(/'_44G~-·~: 
Off ice of Wetlands Protect~on~ ow 
Deputy Reqional Administrators 
Reqional Counsels 
Water Manaqement Division Directors 
Environmental Services Division Directors, 

Reqions III and VI 
Assistant Reqional Administrator for Policy 

and Manaqement, Reqion VII 

Attached you will find a major quidance on the subject of 
how to develop CWA civil penalty demands under many different 
circumstances. We have found a certain amount of confusion in 
this area, with the creation of new administrative remedies and 
subsequent use of the CWA penalty settlement policy in 
inappropriate situations. 

Upon circulation of a draft of this quidance to NPDES 
contacts, a few commenters noted that they believed the CWA 
penalty policy should be applied in settinq penalty amounts in 
administrative complaints, and that the CWA penalty policy should 
also be explained to and considered by administra~ive judqes in 
their assessment of penalties. We understand this approach, 
which the Agency does follow in other enforcement proqrams, but 
have decided to follow the majority sentiment that we place 
ourselves in a stronqer negotiating position by pleading for 
penalties without direct reference to our bottom-line settlement 
calculations and retaining the option of litigating for civil . 
penalties well in excess of settlement policy amounts. (We have· 
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found that administrative judges more often lower a penalty 
policy amount requested in an administrative complaint than 
maintain it_, even though in these other programs judges are to 
take such polici~s into account when assessing civil penalties 
under 40 C.F.R. §22.27[b].) 

We also received a number of comments noting some ambiguity 
in the draft's discussion of how high a penalty to plead for in 
an administrative complaint. The final quidance clarifies that 
we cannot plead for a penalty greater than we could justify to an 
administrative judge under the relevant statutory assessment 
factors, but that in many,· if not most cases, this amount will be 
the same as the statutory maximum "cap." 

Because the points discussed in this guidance apply in 
principle equally to the §404 proqram, we have widened the scope 
of the guidance to encompass wetlands judicial and administrative 
enforcement cases. 

Attachments 

cc: Reqional Counsel water Branch Chiefs 
Reqi~nal Water Manaqement Division 

Compliance Branch Chiefs 
Reqional Wetlands Coordinators 
OECM-Water Attorneys 
Susan Lepow, OGC 
David Buente, DOJ 
Margaret Strand, OOJ 
Administrative Law Judges 
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Clean Water Act 
Qistinctions A1110Dg Pleading, Negotiating and 

Litigating Civil Penalties tor Enforcement cases 

summarx 

This policy provides guidance on some of the distinctions 
for determining appropriate penalty amounts to pursue at three 
different stages of a Clean Water Act enforcement action -
pleading for penalties in a judicial or administrative complaint, 
settling penalty claims in a judicial or administrative action, 
and litigating for penalties in a legal proceeding before a judge 
or hearing officer where a case does not settle. 

, 
Specifically, this guidance emphasizes the following points: 

l. EPA's Clean Water Act civil penalty policy governs only 
the bottom-line dollar amount which EPA will accept in settlement 
of civil penalty claims in a judicial or administrative NPOES 
enforcement case. 

2. The CWA civil penalty policy is not intended to be used 
to calculate either the amount which EPA requests a judge or a 
hearing officer to assess in a judicial or administrative 
complaint, or the amount which EPA argues a judge or hearing 
officer should assess in a litigated proceeding where a case does 
not settle. Those amounts will be significantly higher than the 
CWA penalty policy indicates for settlement purposes~ 

3. In litigating a claim for CWA ci·1il penalties either 
judicially or administratively, counsel representing EPA 
typically should argue for assessment of a penalty amount which 
is well above the internal bottom-line settlement amount derived 
through application of the CWA penalty policy. 

4. counsel should support its arguments for· the "litigation 
amount" based upon reasoned application of the statutory penalty 
assessment criteria and citation of precedent, not through 
arithmetic calculations derived according to the CWA penalty 
settlement policy. 

s. In judicial complaints, as has been the practice to 
date, the United States typically will continue to request civil 
penalties of "up to $10,000 per day ot such violation for 
violations occurring before February.4, 1987, and up to $25,000 
per day per violation for violations occurring thereafter." 

6. In an.administrative penalty complaint initiating a 
Class I or Class II proceeding~ ~PA enforcement ofticials should 
request assessment of a penal~y amount which is: 

·a) Within statutory ceil:~gs; 
I 
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b) Juatitiable based on the statutory penalty 
assaasment criteria.of CWA §309(g) (3); and, 

c) Set at a level which will facilitate negotiation of 
an appropriate settlement amount Ansi recovery of an 
appropriate amount through litigation if the case does 
not settle (since we cannot litigate for a higher 
figure than we request in the administrative· 
complaint) • 

Application of these principles should, among other things, 
help EPA obtain adequate CWA civil penalty judc;ments if .judicial 
or administrative cases do not settle. At the same time, they 
will help preserve EPA's leverage to obtain satisfactory civil 
penalties through settlement of these enforcement actions. 

Effect of Guidance 

To the extent there may be any conflict with existing Agency 
CWA policy, this guidance supersedes any such policy reqardinq 
the pleading, negotiating, or litigating of Clean Water Act civil 
penalties in NPDES and 1404 judicial and ndlD.inistrative 
enforcement cases. ~his guidance does not apply to cases brought. 
under §311 of the Clean Water Act. This quidance does not apply· 
to ·cwA administrative or judicial enforcement cases in which a 
complaint or equivalent document has been served, but shall apply 
to every case initiated after the date of this guidance. 

Pleading Civil Penalties · 

An administrative complaint1 typically only opens and 
describes the Agency's case, just as a complaint in federal 

1 These are sometimes titled per the Auqust 28, 1987, 
guidance as "Administrative complaint, Findings of Violation, 
Notice of Proposed Assessment of a Civil Penalty, and Notice of 
Opportunity to Receive a Hearing Thereon." In order to avoid 
confusion over the role of the complaint in an administrative 
penalty action, Reqional enforcement officers have the discretion 
to modify the caption of the §309(g) pleading to read 
"Administrative Complaint." 

Although the longer caption accurately recites the statutory 
functions the Aqency implements in an enforcement action, that 
title may contribute to the existing corifusion over the 
particular role we play as Agency prosecutors initiating a case. 
A change in· caption will more accurately describe to the general 

.public our action~ which is often described in press releases as 
_.the actual imposition of a fine. · 
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District court opens a judicial enforcement case. To· the extent 
possible, w• intend to treat administrative and judicial 
enforcement complaints the same, both procedurally 
and substa~tively. 

It is Agency and Department of Justice practice in civil 
judicial cases to paraphrase the Clean Water Act in pleading for 
penalties. At the present time, our Prayers for Relief typically 
include the request for "$10,000 per day of such violation before 
February 4, 1987, and $25,000 per day per violation thereafter." 
This formulation2has worked well and will continue as our usual 
judicial policy. At the outset of a case, the government often 
does not have complete information on the number or extent of 
violations, but as a litiqant, it preserves its riqhts by 
pleading for the statutory maximum penalty by usinq this 
phrasing. 

Similarly, EPA's interests as a plaintiff in an 
administrative penalty complaint are best served by pleadinq for 
an administrative penalty which is high enough to facilitate 
negotiation of a settlement which is based on the CWA penalty 
policy for settlements or an approved f 404 settlement amount. 
Moreover, the penalty amoupt pled in the administrative complaint 
also must be high enough to permit th• Agency to obtain an 
appropriate penalty under stat~tory assessment criteria it the 
case must be litiqated. 

In many cases, it will be necessary to name the statutory 
maximum amount (i.e., $25,000 for Class~ cases and $125,000 for 
Class II cases) in the administrative complaint to preserve EPA's 
ability to negotiate and litigate for as high a penalty as is 
possible under the facts of the case. Nevertheless, EPA Regions 
have discretion to plead for a lesser amount by weighing other 
case-by-case considerations such as what amount is likely to 
produce an adequate settlement, as well as a duty to consider 
what amount, taking into account th• statutory penalty factors, 
is supported by the facts. 

To en•ure that CWA administrative complaints comply with the 
statute and present Class II rules of practice by explaining the 
basis for th• penalty sought, Agency water enforcement staff are 
to follow th• Auqust 27, 1987, guidance by pleading: 

2 For.reasons peculiar to the present administrative 
penalty process, EPA staff should not use this formula in 
administrative complaints, but. instead request a specific dollar 
amount (as more precisely described below). In case of a 
default, using a specific.dollar amount in the complaint will 
result in a more enforceable penalty assessment. 

. _, 
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Th• propoaed penalty amount was determined 
by EPA attar takinq into account the nature, 
circ:w1atancaa, extent and qravity of the violation 
or vi~lations, and Respondent's prior compliance 
history, deqree ot culpability for the cited 
violations, any economic benefit accruinq to 
Respondent by virtue of the violations, and 
Respondent's ability to pay the proposed penalty, 
all factors identified at Section 309{g) {3) of 
the Act, 33 u.s.c. 11319{g){3). · 

This statement should satisfy th• requirement of 40 C.F.R. 
§22.l4{a) {S) that "Each complaint tor the asaessment of a civil 
penalty shall include ••• (a] statement explaining the 
reasoninq behind the proposed penalty." The Agency staff which 
drafts the administrative complaint in tact should consider the 
statutory penalty factors. This consideration satisfies the 
requirements ot tJ09{g)(3) of the Act, in case the respondent 
defaults an9 the requested Class II penalty becomes an 
assessment. In this context, EPA will best preserve its 
neqotiation and litigation position by pleading for a civil 
penalty based on the statutory penalty factors and resolving all 
discretion in favor of the highest defensible penalty amounts. 
The facts supporting the reasoning -- but not itemized arithmetic 
calculations -- underlying the requested penalty {e.g., facts 
showinq extent and history of violations, environmental impact, 
economic benefit, or qood faith) should be incorporated in the 
case file which becomes part of the administrative record. These 
materials will form the basis for EPA Pfn3lty arquments before an 
Aqency judge if th• matter is litigated and will form part of 
the necessary administrative record to support the assessment of 
the proposed civil penalty if the respondent defaults and the 
proposed penalty becomes final through operation of law. 

In the event that an administrative judqe in a Class II 
proceeding requires under 40 C.F.R. §22.l4(a) (5) more information 
from EPA than the recitation of the statutory penalty factors, 
Aqency enf orcemant personnel should provide those elements of the 

3 Under the present default procedures for C~ass II 
penalties (~ 40 C.F.R. §22.17), the administrative complaint 
can become an. assessable order without the intercession of an 
administrative law judge. 

4 The ·materials are not directly applicable, however, ~o 
.settlement neqotiations, w~ich are governed by the methodology 
.the CWA penalty policy. See discussion below. 

.of 
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case fil• which support the pena!ty pleadinq based upon the 
statutory factors in 1309(q) (3). 

This a~lyais to support EPA's administrative penalty 
pleadinq based on the statutory penalty assessment factors should 
not be derived by applyinq the Clean Water Act penalty policy, 
which EPA uses specifically for determininq appropriate penalty 
settlement amounts for NPOES cases. Unlike other Aqency 
enforcement proqrams, such as FIFRA or TSCA, which operate under 
penalty policies that control Aqency administrative.pleadinq 
practices, the NPDES proqram's penalty policy does not encompass 
how to plead administrative penalty complaints. The Aqency's 
settlement position, althouqh based on concepts similar to the 
Aqency's or a district court's assessment criteria, almost always 
will differ from (and presumably will be less than) the fiqure or 
formulation requested in a complaint. These two calculations we 
make in an administrative case serve entirely different purposes, 
and should not be confused. 

Negotiating Civil Penalty Settlements 

The February ll, 1986, Clean Water Act penalty policy, as 
amended for administrative penalty cases in the Auqust 18, 1987 
quidance, qoverns Aqency neqotiators in settling both · 
administrative and judicial NPDES enforcement cases. The 
principles ot. the policy and its use are well known, and we will 
not repeat them here. We believe this policy has succeeded both 
in raisinq Agency penalty settlements co~sistent with the policy 
and goals of deterrenca and providing in~entives for·quick 
correction ot violations, and in achieving a qreater national 
consistency. Agency negotiators should continue using this. 
policy in all NPDES settlements. Similarly, Agency neqotiators 
should continue to use approved bottom-line settlement amounts in 
wetlands cases. 

5 If the request comes at the outset of the administrative 
enforc .. ent action, before the parties have exchanged information 
or even before the respondent has answered the complaint, Agency 
prosecutors often will not possess complete information on some 
relevant issues. Such an incomplete information base is usual 
and normally sufficient for pleading and charging purposes, but 
may be of limited· use to an administrative judge making decisions 
during contested litiqation. Under these circumstances, 
enforcement stat! should consider whether it is advantageous.~o 
EPA to urq~ the judge to delay the inquiry until a later ~tage ~~ 
the litiqation when all available information can be conside~ed. 
See discussion below on Li~igatin9 Penalties. 
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Litiqatinq Civil Penalties 

When EPA or OOJ attorneys provide written or oral arquments 
to a federal District court judqe or an administrative judqe on 
the issue ot an appropriate civil penalty, they are not governed 
by the calculation methodoloqy ot the 1986 Clean water Act 
penalty policy or the 1987 addendum. The 1986 policy itself 
notes: 

In those cases which proceed to trial, the 
government should seek a penalty higher than 
that for which the government was willinq to 
settle, retlectinq considerations such as 
continuing noncompliance and the extra burden 
placed upon the government by protracted 
litigation. 

CWA Penalty Policy at p.2. It is inherent to the concept of 
settlement negotiations that respondents will risk a hiqher civil 
penalty in the event settlement talks fall through. Without this 
leverage, defendants or respondents will not have strong 
incentive to settle on terms acceptable to the qovernment under 
the penalty policy. Aqency negotiators then would either have to 
agree to civil penalties lower than those presently beinq 
attained, or spend a lot more time litiqatinq cases that are 
currently beinq settled. In order to promote settlements, it is 
necessary to restrict the scope of the penalty policy and its. 
specific calculation methodoloqy to settl~ments alone. 

Government litiqators are to arque for the highest civil 
penalty appropriatg under the law, considerinq the applicable 
statutory factors, our ability to prove the allegations in the 

6 These are, tor judicial actions, 

"the seriousness of the violation or violations, the 
economic benefit (if any) resultinq from the violation, 
any history of such violations, any qood faith efforts 
to cmaply with the applicable requirements, the 
econOllic impact of the penalty on the violator, and 
such other matters as justice may require." 

CWA § 309(d). The virtually identical statutory ~actors in 
administrative enforcement proceedings are 

"the nature, circumstances, extent and qravity of the 
violation, or violations, and, with respect to the . 
violator, ability to pay, any prior history of such 
violations, the deqree of culpability, economic benefit 
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complaint, and whatever financial bu7dens may be placed upon the 
government by continuing litigation. 

Government litigators must provide legal arquments and may 
introduce testimony or other evidence supporting facts related to 
the application of statutory penalty criteria to a violator's 
conduct to advance EPA's claims for civil penalties. We should 
draw on favorable civil penalty precedents, such as Chesapeake 
Bay Foundation v. Gwaltney ot Smithfield, 611 F. Supp. 1542 
(E.O.Va. 1985), atf., 791 F.2d 304 (4th Cir. 1986), rev. on other 
grounds and remanded, 108 s.ct. 376 (1987) (for the total amount 
assessed), Sierra Club v. Simkins Industries. Inc. 617 F.Supp. 
1120 (O.Md. 1985), atf., 847 F.2d 1109 (4th Cir. 1988) or United 
States v. cum,Perland Farms of Connecticut. Inc., 647 F. Supp. 
1166 (O.Mass. 1986), aft., 826 F.2d llSl (lst Cir. 1987) (§404 
case in which defendant was assessed a civil penalty of $150,000 
and required to pay an additional $390,000 if restoration of 
wetlands not carried out). See also Attachments A and a. We 
strongly advise you to adopt the approach used in the attached 
Regional materials -- recommend a total penalty 1mount, after 
discussion of the appropriate statutory factors, but do not 
provide specific amounts (other than tor economic.benefit, where 
applicable) for each factor. Attachments A and B. The penalty 
we recommend should be one supportable by the evidence and 
available legal arguments, but also one that resolves any penalty 
discretion or tactual ambiquity in terms most favorable to the 
united States or the Environmental Protection Agency. The amount 
that we recommend to a judge shquld in all instances be more than 
we were proposing in settlement negotiations. In administrative 
penalty cases in which there is a significant record of 
violations, it is likely that the tacts ot a case will often 
justify EPA seekinq the maximum penalty authorized by the Act -
either $25,000 or $125,000 -- assuming also that EPA requested 
that maximum assessment in its administrative complaint. An 
important distinction to note here is that in pursuing a Clean 
Water Act civil penalty in litigation, the government should 
support its claim through application ot the statutory penalty 
factors rather than the Agency's civil penalty policy 

or •avinqs (it any) resulting from the violation, and 
such other matters as justice may require." 

CWA §309(g) (3). 

7 At this point in an enforcement case, such.tinancial 
costs will typically be minimal. 

8 The judqes in our enforcement cases need this information 
to support their decisions imposing civil penalties under the. 
Water Quality Act amendments. 
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methodolOCJY• Indeed, government litigators shall not argue 
before a 1udqe or neutral decisionmaker tor a civil penalty based 
upon the 1pecific methodology set out in the cwA penalty policy, 
nor should.~hey offer evidence, includinq expert testimony, as to 
how specific CWA penalty policy qravity component calculations 
apply to a qiven case. 

The analysis ot the economic benefit accruinq to the 
violator remains the same (after accountinq tor a potentially 
lonqer period of noncompliance it settlement is not reached), and 
is to be considered accordinq to the terms ot 1309(d) •and (q) ot 
the Act, Sj the BEN proqram may and should be used in litiqatinq 
penalties. The existence and extent of economic benefit is a 
factual matter which may be objectively measured in dollar terms. 
Therefore, to support the United States' tiqure on economic 
benefit qovernment litiqators may introduce a witness expert in 
the application of financial analysis as used in the BEN proqram. 

The penalty policy's settlement qravity analysis, however, 
must be abandoned in favor of a more strinqent, statutorily
qrounded approach it penalties in a case are litiqated. 
specifically, the qovernment should then otter into evidence 
facts that are related to the qravity-oriented statutory 
criteria, such as the maqnitude and duration ot the violations, 
the actions available to the defendant to have avoided or 
mitiqated the violations, or any environm~ntal damaqe. The 
qovernment should arque as an advocate that the presence of th!ee 
facts warr~nt assessment of a civil penalty.of a qiven amount. 

9 Althouqh the application of BEN to the facts ot violation 
will remain the same in settlement or litiqation, qovernment 
prosecutors may well take a more strinqent position in litiqation 
than settlement reqardinq, tor example, days in violation. This 

· tactical shift may influence the economic benetit analysis by 
chanqinq material inputs into the computer proqram. We do not 
address here special issues that may arise over how to apply the 
BEN proqraa to a qiven set of facts. 

Th• BEN proqram qenerally does not apply to wetlands cases 
under 1404 ot the Act. 

10 This. amount should correspond to the penaity requested 
in the administrative or judicial complaint, adjusted to reflect 
any new information received since the filinq of the case 
(keepinq in mind that the government cannot argue for penalties 
higher than. ·1ni tially requested) , and should always be 
.siqnificantly qreater than the bottom-line penalty derived from 
.application of the CWA penalty pol~cy . 
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Th• r•sults of our gravity analysis of the Clean .. Water Act 
penalty policy, although applicable in NPDES settlement 
discussions, are irrelevant to our litigation approach and should 
never be introduced into evidence by the United States or 
advanced as representinq Agency litigation penalty policy. This 
is the case because the penalty policy quantities gravity 
calculations in a way which takes into account qovernment 
resources and priorities relevant to decidinq whether to litigate 
or settle a case. 

It the defendant in a judicial case attempts to depose EPA 
personnel on the gravity calculations for settlement purposes 
under the CWA penalty policy, either in the case at hand or other 
cases, this should be vigorously opposed by qovernment counsel 
under Rule 26(b) as not "being reasonably calculated to lead to 
the discovery of admissible evidence." If the defendant in a 
judicial case attempts to introduce the CWA Pen!tty Policy into 
evidence, this snould be opposed as irrelevant. In 
administrative litigation in which formal rules of evidence may 
not apply, EPA prosecutors should resist the respondent's 
introduction of the policy as irrelevant and potentially 
misleading • 

. 40 C.F.R. §22.27(b) •a man~ate that administrative law judges 
"consider any penalty guidelines issued under the Act" when 
assessing a penalty does not apply in Clean1!ater Act cases, 
because there are no applicable guidelines. The February 1986 
NPOES settlement policy, as amended, does not and cannot govern 
or even apply to the decision which an ad;udicator must make to 
resolve an administrative or judicial claim for civil penalties. 
It it did, the policy most likely would be designed to quantity 
penalties differently so as to produce acceptable amounts to 
achieve through litigation, rather than settlement. Fu:thermore, 
if the settlement policy governed adjudications respondents could 
have too little incentive to settle with Agency negotiators and 
administrative judges would face much lengthier dockets. EPA 
litigators should make this point to any administrative judge who 
misconstrues the scope of the NPOES penalty policy. 

Attachment• 

11 Tac.tically, except ions may apply here. But 
should government prosecutors represent to the Court 
penalty policy binds the Court, the hearing officer, 
United States in· litiqating civil penalties. 

in no case 
that the CWA 
or the 

12 The Agency has not issued ~404 program penalty 
guidelines applicable to administrative judges. 
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MEMORANDUM 

SUBJECT: 

FROM: 

l'.'ITED STA TES P~\ IRO~ \IE~T..\L PROTECTIO'.' \GE'.\ C\ 
".\SHl'-1.TO'i. D.C :0460 

JAt: 2 4 1900 

Use of Stipulated Penalties in EPA Settlement 
Agreements ~ 

James M. Strock..../ ~ 
Assistant Administrator 

TO: Addressees 

This memorandum provides guidance on the use of 
stipulated penalties in settlement of enforcement actions. 
For each issue discussed, a preferred approach is stated 
along with its rationale. These preferred approaches should 
be followed absent unusual circumstances dictating an alter
native approach. The guidance applies to judicial settle
ments except that it does not supersede the September 21, 
1987 Guidance on the Use of Stipulated Penalties in Hazardous 
Waste ::onsent Decrees. It also applies to administrative 
cases where EPA has legal authority to assess stipulated 
penalties. 

Stipulated penalties are penalties agreed to by the 
parties to a settlement agreement for violation of the agree
ment's provisions. These penalties are then made a part of 
the agreement, and are enforceable if it is violated. In EPA 
settlement agreements, the primary goal of a stipulated 
penalty is to act as an effective deterrent to violating the 
settlement agreement. 

I. Types of ReQUirements to Which Stipulated Penalties 
• z}d Apply 

Any clearly definable event in a settlement agreement 
may be appropriate tor stipulated penalties in a given case. 
such events include testing and reporting requirements, 
interim and final milestones in compliance schedules, and 
final demonstration of compliance. The government litigation 
team assigned to a case should carefully consider which 
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consen~ agreement prov1sions are appropriate for stipulated 
penalties and be prepared to vigorously enforce them. Stipu
lated penalties can even be attached to consent agreement 
provis~ons requiring ~ayment o~ up-front penalties so long as 
the stipulated penalties are higher than the interest, 
computed at the statutory interest rate, on the underlying 
amount. Every consent agreement requirement to which stipu
lated penalties are attached should be drafted to ensure that 
the standards for determining compliance are clear and objec
tive, and that any information required to be submitted to 
EPA is clear and unequivocal. 

in general, stipulated penalties are particularly impor
tant for requirements of the consent agreement which do not 
represent regulatory or statutory violations for which the 
agency could potentially get statutory maximum penalties. 
Such provisions may include a requirement to install specific 
control equipment where the regulations and statute involved 
require only compliance with a discharge or emissions stan
dard, or environmental auditing or management requirements 
designed to ensure future compliance. Without stipulated 
penalty provisions, penalties for violation of such provi
sions in judicial cases are only available at the judge's 
discretion in a contempt action under the court's inherent 
authority to enforce its own order. 

Attaching stipulated penalties to violations of consent 
agreement provisions which are also violations of a statute 
or regulation with a specified statutory maximum penalty has 
advantages and disadvantages which Agency attorneys should 
consider carefully in the context of a particular case. The 
advantage is ease of enforcement. The Agency can pursue 
violations without having to bring a new enforcement action 
or, in the judicial context, a contempt action. The disad
vantage is where stipulated penalties for such violations are 
set at less than the statutory maximum, parties may argue 
that the government has bargained away some of its 
enforcement discretion. 

If a particularly egregious statutory or regulatory 
violation oacurs for which the government feels the applic
able stipulated penalties are not adequate, sources may claim 
the governaent is equitably estopped from pursuing other 
enforcement responses. Sources may argue in the context of a 
contempt action or new enforcement action that the 9overn
ment has already conceded in the consent agreement that a · 
fair penalty for.this type of violation is the stipulated 
penalty, and therefore, the court should not require any 
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additional penalty. Sources rnay make this argument even if 
the government has reserved all rights to pursue various 
enforcement responses for consent agreement violations.: 

II. Level-of Stipulated Penalties 

Because the statutes EPA is charged with enforcing vary 
so widely, penalty schedules for all media or types of viola
tions are not practical. There are, however, several impor
tant criteria which should always be considered in.setting 
stipulated penalty amounts. Each program office, in concert 
with the appropriate OECM Associate Enforcement Counsel, may 
want to consider providing further, more specific guidance on 
appropriate levels or ranges for stipulated penalties based 
on the criteria below. 

One key element which applies to setting the levels of 
all stipulated penalties for violation of a consent agreement 
provision is that the defendant is by definition a repeat 
offender when the provision is violated. For this reason, 
such stipulated penalties should be higher on a per day basis 
than the initial civil penalties imposed. ~ Guidelines for 
Enforcing Federal District Court Orders in Environmental 
Cases (GM-27). 

The economic benefit accruing to a source due to a 
violation should be recovered in order for the stipulated 
penalty to be an effective deterrent. For some types of 
violations, such as notice provisions, the economic benefit 
of noncompliance may be minimal, though significant stipu
lated penalties may be appropriate based on other criteria as 
discussed below. For these types of violations, no formal 
BEN analysis is necessary. For violation of provisions which 
involve quantifiable delayed or avoided costs, such as 
installation of control equipment as part of a compliance 
schedule, the minimum stipulated penalty should be the 
economic benefit of noncompliance. However, the recidivism 
factor will nearly always justify a penalty well above this 
minimwi, vbicb often serves as the point of departure for a 
minimum i~al penalty. 

The saarce's ability to pay can be another important 
criterion to consider. How much of a deterrent a stipulated 
penalty is will depend on how financially significant it is 
to the source. The same stipulated penalty may be 

1 In considering whether to attach penalties to violations 
uncovered by an environmental audit, the November 14, 1986 Final 
EPA Policy on the Inclusion of Environmental Auditing Provisions 
in Enforcement Settlements (GM-52) should be consulted. 

\ ,--, ,, i 
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financially crippling to one source, Nhile merely a routine 
business expense for_ another. However, the burden is always 
on the defendant to raise such issues during negotiations and 
to justify lower stipulated penalties than the government has 
proposed. Financial ability to pay a penalty can be 
determined using the ABEL computer program for corporate 
violators and the MABEL computer program for municipal 
violators. 

It should be emphasized that this factor should not be 
considered a reason for lowering the level of stipulated 
penalties below the level equal to the economic benefit. It 
would.mainly affect the degree to which this base minimum 
amount is increased to account for the recidivist nature of 
the violation. The key concern is that stipulated penalties 
should be set at levels which are significant enough to deter 
violations rather than resulting in a "pay-to-pollute" 
scheme. 

Another criterion which should be considered in setting 
stipulated penalty amounts is the gravity of the violation, 
~, how critical is the requirement to the overall . 
regulatory scheme and how environmentally significant is the 
violation. The environmental significance factor should 
include consideration of potential and actual harm to human 
health and the environment. In general, consent agreement 
provisions which are central to a particular regulatory 
scheme should have higher stipulated penalties than 
provisions that are considered less significant. It is up to 
each enforcement program to make judgments about the relative 
importance of respective requirements. As previously noted, 
some consent agreement requirements such as notice provisions 
may have little or no associated economic benefit, but may 
nevertheless be critical to the regulatory program in 
question and would warrant high stipulated penalties. 

Another consideration related to the gravity component 
is the source's history of compliance. If the source has a 
record of previous violations, a higher stipulated penalty 
may be nec•••ary because earlier enforcement responses were 
ineffectiv. in deterring subsequent violations. 

Another option to consider whenever setting stipulated 
penalty levels is an escalating schedule, in which the 
stipulated penalty increases with the length of the 
violation. For example, violations of up to two weeks might 
have stipulated penalties of $1000 per day while violations 
of two to four weeks might have stipulated penalties of $2000 
per day, and so on. 
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III. Method of Collection 

Settlement agreements should state the method by which 
stipulated penalties will be collected. T~o options are for 
the settlement agreement to provide that the penalty is 
automatically due upon the occurrence or non-occurrence of a 
specified event, or it may make the penalty payable only on 
demand by the government. 

Automatic payment is the preferred approach. It saves 
resources which would othe~ise be devoted to making demands 
for payment and may put the government in a more advantageous 
position should the source declare bankruptcy. If payment is 
made on demand, the consent agreement should make it clear 
that the legal liability of the source for the stipulated 
penalty attaches immediately upon violation, and it is only 
payment of the penalty to the Agency which is not due until 
demand is made. 

Settlement agreements should always state where and how 
the penalty should be paid and how the check should be draft
ed. ~ EPA Manual on Monitoring and Enforcing Administra
tive and Judicial Orders for additional guidance. In 
addition, settlement agreements should not agree to pre
enforcement review of accrued stipulated penalties. 

IV. Timing of Enforcement Responses 

Prompt action to collect stipulated penalties due under 
any consent agreement is crucial. If stipulated penalties 
are due on demand, it is very important such demands be , 
timely. The government encounters significant difficulty 
collecting stipulated penalties if it sits on its rights. 
Delay allows penalties to increase to levels parties may 
argue are inequitable. Sources may also raise equitable 
defenses such as laches or estoppel, arguing that the govern-. 
ment cannot fail to exercise its rights for extended periods 
of time allowing stipulated penalties to continue to accrue 
and then move to collect unreasonably high penalties. The 
government, of course, can and should always rebut such 
claims by arvuing it is simply enforcing the decree or agree
ment as agraad to by defendant, and is not subject to such 
equitable defenses. However, this unnecessary complication 
should be avoided. 

A cap on the amount of stipulated penalties which can 
accrue is gene~ally not a preferred solution to this problem. 
The stipulated .penalty would lose its deterrent value once 
the cap is reached. Also, the main goal of any enforcement 
action must be compliance with the law so that public health 
.and welfare is protected. If· consent agreement provisions 
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are allowed to be violated long enough for a cap to be reach
ed, serious environm~ntal consequences may have occurred. 

Providing that stipulated penalties only apply for a 
specific, reasonably short period of time in conjunction with 
reserving to the government all available enforcement respon
ses for violation of the consent agreement, however, solves 
many of the problems mentioned above. By its own terms, 
stipulated penalties will not accrue to levels defendants can 
argue are inequitable. The government will be in a· strong 
position when it pursues other enforcement options, such as 
contempt actions or a new enforcement action to get 
additional penalties, because it can argue that the penalties 
in the original consent agreement were not enough to deter 
the defendant from further violations and the possibility of 
additional penalties was clearly contemplated. 

v. Reservation of Rights 

All consent agreements must contain a provision which 
reserves to the government the right to pursue any legally 
available enforcement response for violation of any consent 
agreement provision. These enforcement responses would 
include civil contempt proceedings and injunctive relief, and 
criminal contempt proceedings for particularly egregious 
violations. However, for provisions mandated by statute or 
regulation and which have stipulated penalties attached, a 
reservation to pursue statutory penalties is suggested but 
not required. For model language, see the October 19, 1983 
Guidance for Drafting Judicial Consent Decrees (GM-17). 

VI. Collection of Stipulated Penalties 

The government should be prepared to collect the full 
amount of stipulated penalties due under a consent agreement. 
No agreement should ever anticipate compromise by specifying 
instances where it will be allowed, aside from a standard 
force m~jeur• clause. In rare, unforeseeable circumstances, 
however, the equities of a case may indicate that the govern
ment may c ..... toaise the amount it agrees to collect. For 
penalties pa~le on demand, the government may also exercise 
prosecutorial discretion by declining to proffer a demand for 
stipulated penalties for minor violations of a consent agree
ment. 

It may also be appropriate to provide that stipulated 
penalties for·violation of interim milestones in a compliance 

·schedule wiil be.forgiven if the final deadline for achieving 
compliance is met. This is clearly inappropriate where there 
is significant environmental harm caused by the defendant 
missing the interim deadlines. If such a provision is used, 
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the defendant should generally be required to place accr~ed 
penalties in an escrow account until c9mpliance by the final 
deadline is achieved; 

In judici~l cases, the Attorney General and his 
delegatees in the Department of Justice (OOJ) have plenary 
prosecutorial discretion to compromise stipulated penalties. 
This authority stems from 25 u.s.c. § 516, which reserves to 
DOJ authority to conduct the litigation of the United States, 
including cases in which an agency of the United States is a 
party, and the cases and regulations broadly interpreting 
this authority. 

In administrative cases handled solely by EPA, 
stipulated penalties should be collected pursuant to the 
enforcement authority granted to EPA under the statute gover
ning the case. This authority to collect and compromise 
stipulated penalties varies from statute to statute. 

separate from the process for collecting stipulated 
penalties, EPA must keep track of money owed the federal 
government (accounts receivable) resulting out of the acti
vities of the Agency, including administrative penalty 
assessments. A stipulated penalty becomes an account receiv
able when the appropriate Agency official determines that a 
violation of a consent agreement provision with an attached 
penalty has occurred. ·under Agency financial regulations and 
policies for monitoring accounts receivable, stipulated 
penalties due and owing must be reported within three days to 
the Regional Financial Management Office (FMO). The FMO is 
responsible for entering the stipulated penalty as an 
accounts receivable into the Agency's Integrated Financial 
Management system (IFMS). The "appropriate agency official" 
who determines the existence of a stipulated penalty account 
receivable is responsible for keeping the FMO updated on the 
status of enforcement penalty collection efforts. A more 
detailed account of these procedures is included in the 
Manual on Monitoring and Enforcing Administrative and Judi
cial ordera. 

Addresseea: 

Regional Administrators 
Regions I-X 

Deputy Regional Administrators 
Regions I-X · 

Regional Counsels 
Regions ·1-x 

/.- .::--
--~--· 
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E. Donald Elliott 
General Counsel 

-a-

Headquarters Compliance Program Divisions Directors 

Mary T. Smith, Acting Director 
Field operations and Support Division 
Off ice of Mobile Sources 

David euente, Chief 
Environmental Enforcement Section 
u.s. Department of Justice 

Associate Enforcement Counsels 

Workgroup Members 
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MEMORANDUM 

SUBJECT: 

FROM: 

-
FEB s-1990 

Multi-Media Set~: Enforcement 

James M. Strock;:_j ~~ 
Assistant Administr~r 

TO: Regional Administrators, Regions I - X 
Regional counsel, Regions I - X 
Associate Enforcement Counsel 
Program compliance Off ice Directors 

A. PURPOSE 

Claims 

OFFlr.E ()F 
ENFOR<'.EMHJT ANO 

COMPl 'AM:~ MONITQ•U"'G 

The purpose of this memorandum is to provide guidance which 
explains 1) EPA policy strongly disfavoring judicial and 
administrative settlements of enforcement cases which include 
releases of potential enforcement claims under statutes which are 
not named in the complaint and do not serve as the basis for the 
Agency bringing the enforcement action, and 2) how approval for 
any multi-media settlements of enforcement claims should be 
obtained in civil judicial enforcement cases in the Region and at 
Headquarters. 

B. DISCUSSION 

As a general rule, a settlement of a hazardous waste 
enforcement action, for example, may include a covenant not to 
sue providing the settling party with protection from subsequent 
civil enforcement action under some or all provisions of CERCLA 
and/or RCRA. l Similarly, a Clean Water Act enforcement 
settlement may expressly settle EPA claims under some or all 
provisions of the Clean Water Act. A settlement which extends to 
potential EPA enforcement claims under any statute(s) outside of 
the program medium under which the case was brought, ~. a CWA 
release in a CERCLA case, or a release in a CERCLA case under all 

1 The United States generally gives covenants nbt to sue, 
not releases, ·in the CERCLA context. This guidance, however, 
uses the terms· "covenant not to sue" and "release" 
interchangeably. Use of the word "release" is not intended to 
signify any differing effect of the settlement but is merely used 
for ease of exposition. 

/( .. , 
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statutes administered by EPA, should not be given except under 
exceptional circumstances, because it is standard EPA policy that 
releases, when granted, should be no broader than the causes of 
action asserted in the complaint. 2 

Although defendants often seek releases broader than the 
specific medium at issue in the case, multi-media releases for 
single-medium enforcement cases are strongly discouraged and will 
be granted only in exceptional cases. A proposal to enter into 
such a settlement will undergo close scrutiny at both the 
Regional and Headquarters level. When deciding whether to 
entertain a request for a multi-media release, the Region should 
consider the following factors: 

1) The extent to which EPA is in a position to know whether 
it has a cause of action warranting further relief against the 
settling party under each of the statutes included in the 
release. If, after investigation, it is determined that no cause 
of action exists, then it is somewhat more likely that the 
release might be considered; 

2) Whether the settlement provides adequate consideration 
for the broader release. If the relief to be obtained under the 
settlement includes appropriate injunctive relief and/or 
penalties for any actual or potential violation/cause of action 
under the other media statutes, then it is somewhat more likely 
that the release might be considered; and 

3) Whether the settling party is in bankruptcy. If the 
relief obtained through the settlement is all the Agency can 
obtain from the settling party, and the settling party will be 
ceasing operations, then it is somewhat more likely that the 
multi-media release might be considered if the settlement is 
otherwise favorable to the Government. This rationale is far 
more persuasive in the Chapter 7 or Chapter 11 liquidation 
context than in the Chapter 11 reorganization context. 

In addition, the only possible statutory releases or 
covenants not to sue that EPA will grant are for statutes 
administered by EPA. Multi-media settlements should not grant 
releases phrased in broad terms such as "all statutes 

2 If multi-media causes of action have been asserted 
in the United States' complaint, then settlement of and 
releases under all statutes involved in the action would not be 
unusual, proviqed that appropriate relief is obtained under each 
·statute. Such.settlements would, however, require the 
concurrence of all Regional and Headquarters media offices 
involved, as described in Part c below. 
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administered by EPA." Rather, all such releases should 
specifically name the EPA statutes included in th·e release. 
Further, releases should not include broad statements reaching 
beyond EPA-administered statutes such as "all claims or causes 
of action of the United States." A settlement should also not 
release any common law claims EPA may have, because it is not 
clear what, if any, Federal common law exists in the 
environmental area, and thus a release of this kind is of 
undefined scope. Similarly, State law claims should not be 
released by the Federal government, since it is unclear what, if 
any, Federal causes of action derive from State law. Moreover, 
as a matter of practice and policy, we should not purport to bind 
States when they are not directly involved in our enforcement 
cases. 3 As always, releases may be granted only for civil 
liability, not for criminal liability. 4 

C.' PROCEDURES 

All settlements involving multi-media resolution of 
enforcement claims require the approval of the appropriate EPA 
official(s) consistent with Agency delegations of authority. For 
civil judicial enforcement cases specifically, all multi-media 
settlements, including all CERCLA settlements resolving claims 
under other EPA-administered statutes, require the approval or 
concurrence of the AA-OECM. 5 In any case in which the Region 
wishes to propose to the AA-OECM that EPA enter into such a 
settlement, certain procedures must be followed. 

3 Ordinarily, State claims are independent of Federal 
enforcement authorities and are not compromised by settlement 
under the Federal authorities. 

4 Releases should also be drafted in accordance with the 
policy and practice of each medium involved. In most enforcement 
actions, this means that the release is based upon information 
known to EPA at the time of the settlement and does not extend to 
undefined future violations or site conditions. 

5 For administrative enforcement cases which include multi
media releases, the Regions similarly should obtain the 
concurrence of all EPA officials (at Headquarters or in the 
Region, as the case may be) consistent with the relevant EPA 
delegations covering administrative settlements under each 
sta~ute included within the release. (If all authorities 
included within the release are delegated to the Regions, then no 
Headquarters concurrence is needed.) Of course, some 
administrative settlements with multi-media releases will also 
require approval by the Department of Justice when a DOJ role is 
established by statute. 
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First, cross-media consultation among all affected Regional 
program offices and Office of Regional counsel branches must be 
undertaken. This consultation should involve joint investigation 
as to whether there are any actual or potential causes of action 
under any statute under which a release is contemplated. An 
·appropriate investigation, for example, is likely to include a 
check of all relevant files, a determination of whether a field 
inspection is warranted, and, if so, an inspection, and an 
inquiry to State program and legal counterparts to ensure that 
EPA is not unknowingly settling or waiving any potential claims 
it may have based upon relevant and available information. In 
the event that an appropriate cross-media investigation cannot be 
undertaken, a release for any uninvestigated medium cannot be 
given. 

Second, when the settlement is referred to Headquarters for 
approval or concurrence, the Regional Administrator's cover 
memorandum to the AA-OECM should highlight the existence of the 
multi-media settlement or release. It should also include a 
statement by the Regional Administrator (or any other Regional 
official delegated responsibility to approve the settlement on 
behalf of the Region) that the Region has evaluated all possible 
claims under all EPA-administered statutes included within the 
release and, after diligent inquiry, has determined that, to the 
best of its knowledge, no claims exist, or, if any claims do 
exist, that it is in the best interest of the Agency to settle 
the claims in the manner included in the proposed settlement. If 
claims do exist, the RA's memorandum should explain why the 
settlement is in the best interests of the Agency. 

Lastly, the OECM Division for the program area that has the 
lead in the settlement must take certain steps to ensure that 
the other affected OECM Divisions and their program counterparts 
at Headquarters do not object to the multi-media release. The 
lead Associate Enforcement Counsel should provide a copy of the 
settlement, the RA's cover memorandum, and any other relevant 
supporting material from the Region (.e........9..s., in the case of a 
CERCLA settlement, the Ten Point settlement Analysis) to all 
other OECM Associates who are responsible for any statutes 
included in the release with a request for written concurrence 
within 21 days. Each Associate should in turn consult with, and, 
if part of standard procedure, obtain the concurrence of, his/her 
Headquarters program counterpart on the settlement. The lead 
Associate and his/her staff should coordinate all OECM comments 
or requests for additional information from the Region to help 
av~id presenting the Region with conflicting comments or 
requests. 

After all necessary concurrences have been received, the 
lead Associate Enforcement counsel will transmit the settlement 
to the AA-OECM for final action, with a copy of all Headquarters 
concurrences attached to the package~ Although OECM will strive 
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to meet its standard 35-day turnaround time for civil judicial 
settlement referrals, because multiple Headquarters offices are 
involved, the Regions should expect that multi-media release 
settlements may take greater time to be reviewed and approved by 
Headquarters than single-medium settlements. To assist OECM in 
obtaining concurrences as expeditiously as possible, the Region 
should actively consult with the lead OECM Division during 
negotiations so that OECM will have advance notice of the cross
media release issue and will be able to consult with other OECM 
Divisions before the settlement is referred to the AA-OECM. 

D. DISCLAIMER 

This memorandum and any internal off ice procedures adopted 
for its implementation is intended solely as guidance for 
employees of the U.S. Environmental Protection Agency. It does 
not constitute a rulemaking and may not be relied upon to create 
a right or a benefit, substantive or procedural, enforceable at 
law or in equity, by any person. The Agency may take action at 
variance with this memorandum or its internal implementing 
procedures. 

If your staff has any questions on this matter, please ask 
them to contact Sandra Connors of OECM-Waste at 382-3110. 

cc: Richard B. Stewart, Assistant Attorney General, Land and 
Natural Resources Division, U.S. Department of Justice 

David T. Buente, Chief, Environmental Enforcement Section, 
Land and Natural Resources Division, U.S. Department of 
Justice 
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MEKOBANDUM 

SUBJECT: 

FROM: 

Documenting Penalty Calculations and Justifications in 
EPA Enf orcemen~~ 

James M. S~ ~ 
Assistant Administrator 

TO: Addressees 

This memorandum institutes a uniform system for documenting 
penalty calculations and explaining how they are consistent with 
the applicable penalty policy in all EPA enforcement actions. It 
expands on the September 14, 1987 Guidance on Processing of 
Consent Decrees (GM-64) and requirements in several media 
specific penalty policies. The system will allow regional and OE 
management to assure that EPA settlement agreements comply with 
applicable penalty policies, and will provide documentation for 
our actions for purposes of oversight review. The memorandum 
sets out the information regarding the penalty which must be 
discussed at each stage of litigation. The exact format of the 
discussion is left to the discretion of each program. All 
discussions of the agency's settlement position regarding 
penalties are, of course, strictly enforcement confidential 
workproduct, should be clearly labeled as such and should not be 
released. 

Effective immediately, every settlement package transmitted 
from the Regional Administrator or Regional Counsel to 
Headquarters for concurrence must include a written "Penalty 
Justification." This should include an explanation of how the 
penalty, includinq the economic benefit and gravity component, 
was calculated. The Reqion should then discuss in detail the 
justification for any mitigation of either component. In 
particular, reference should be made to the factor or language in 
the penalty policy that is relied upon to justify the mitigation, 
and a discussion must be included detailing why mitigation is 
warranted in the particular case. For administrative cases, a 
Penalty Justification should be prepared for circulation within 
the Off ice of Reqional Counsel with a final consent agreement or 
order. It may not be circulated to the agency official who signs 
the final order as the presidinq agency official, usually the 
Reqional Administrator, because it could constitute ex parte 
communication which would have to be shared with defendants under 
40 C.P.R; Part 22. ~-',, 

· Printed an R11eyaed Paper 
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When the factor relied upon to justify mitigation is 
litigation risk, the Region should state the probable outcome of 
litigation along with legal and factual analysis which supports 
its conclusion. For judicial cases, this should be done in 
consultation with the Department of Justice. Specific discussion 
of the evidentiary problems, adverse legal precedent, or other 
litigation problems in the case should be included. If the 
required discussion of the penalty is contained in the litigation 
report or subsequent correspondence between the ORC and OE, the 
settlement package from the Region may reference this discussion 
along with an attachment of the previous documentation. 

A similar discussion of Penalty Justification should also be 
included in every settlement package transmitted from the 
Associate Enforcement Counsels for the signature of the Assistant 
Administrator. The Headquarters staff may, however, reference 
the discussion in the regional memorandum when it is sufficient. 
Seriously deficient Penalty Justifications will be returned to 
the Region to allow a proper analysis to be prepared before the 
Assistant Administrator for Enforcement reviews a consent decree 
for signature. 

In addition, each Office of Regional Counsel case file and 
all OE files in cases in which OE is involved should contain at 
all times during the course of an enforcement action 
documentation of the current bottom line agreed upon by the 
litigation team. For civil administrative cases, this will begin 
with the filing of the administrative complaint. For civil 
judicial cases, this will begin with the litigation report, which 
should include the penalty proposed by the Region initially. The 
litigation report should clearly indicate how the gravity and 
economic benefit components were calculated under the applicable 
penalty policy and discuss in detail any mitigation that is 
proposed. Significant uncertainties which could result in 
further mitigation should also be identified. 

. The OE attorney assigned to the case will then determine if 
OE concurs with the.penalty proposed by the Region in reviewing 
the referral. OE concurrence will be documented in writing, 

· placed in the OE case tile and provided to the Region. If OE 
does not concur with the penalty proposed by the Region in the 
referral, the assigned OE attorney will prepare a memorandum to 
the Region stating with specificity the basis(es) of the 
nonconcurrenca. 

once .the enforcement action is initiated or pre-filing 
negotiations ·beqin, the liti9ation teaa should document any 

_agreed upon chan9es to the botto• line penalty based upon new 
information· or circU11Stances Which arise durin9 the course of the 
enforcement action. This documentation must, at a minimum, 
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include a memorandum to the file recording how both the gravity 
and economic benefit components were calculated, the basis in the 
applicable penalty policy and in the specific facts of the case 
for any nitigation, and the changed circumstances or new 
infor~at~:n ~hich justify modification of the bottom line. This 
~ill be es~ecially beneficial in cases where there are changes in 
the litigation team over time. It will enable new attorneys 
assigned to the case to know what the current bottom line penalty 
is and how that has been determined over the course of the case. 

These requirements will serve several functions. It will 
ensure that management has adequate information to judge 
consistency with the applicable penalty policies in specific 
cases and in the various enforcement programs overall. It also 
will ensure that every regional case file and all OE files in 
cases in which OE is involved have written documentation of how 
the penalty obtained was calculated and justified in terms of the 
penalty policy. This is essential for reviews or audits of our 
settlements. 

Addressees: 

Regional Administrators 
Regions I-X 

Deputy Regional Administrators 
Regions I~X 

Regional Counsels 
Regions I-X 

E. Donald Elliott 
General Counsel 

Headquarters Compliance Program Division Directors 

Associate Enforcement Counsels 

Richard B. Stewart 
Assistant Attorney General 
Environment and Natural Resources Division 
u.s. _Department of Justice 
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MEMORANDUM 

SUBJECT: 

FROM: 

Documenting Penalty Calculations and Justifications in 
EPA Settlement~ents 

JamesM.~ 
Assistant A niS'frator 
Off ice of Enforcement 

TO: Addressees 

Attached is final guidance on documenting penalty 
calculations and justifications in all EPA enforcement actions. 
We have made several revisions to the draft memorandum in 
response to Regional comments. 

Two Regions pointed out that the requirement to include the 
discussion of the penalty in settlement packages which go to the 
Regional Administrator in administrative cases violates the 
prohibition against ex parte communication in 40 C.F.R. Part 22 
where the Regional Administrator is acting as the presiding 
agency official. The memorandum has been changed to reflect 
this. The penalty documentation requested is still required in 
administrative cases. However, it should be circulated only 
within the Office of Regional counsel and the program office 
where the Program Off ice Director is not the presiding agency 
official. This discussion should not be circulated to the 
Regional official who acts as the presiding official. 

some commenters expressed concern as to the level of detail 
and.length of explanation required. What is contemplated by the 
memorandma is a docW1ent which calculates the unmitigated penalty 
and discusses the factors relied upon for any mitigation. This 
should generally take only a page or two. It is not acceptable 
to simply say, for example, that the gravity component was 
mitigated by Jot due to defendant's inability to pay without some 
explanation of what the Region did to ascertain the defendant's 
financial status,.consistent with the ABEL program and agency 
guidance. 

One·Region expressed concern that, with regard to mitigating 
penalties with reference to municipalities, there is no agency 
guidance on ·this issue and, therefore, no policy they can 
reference· to justify mitigation. We are not addressing this 
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issue in this memorandum, but OE will consider future guidance on 
this topic. Several commenters expressed concern that the 
required penalty documentation be marked and treated as 
enforcement confidential work product. A caution to this effect 
has been added. 

several commenters were also concerned that the memorandum 
will cause a significant paperwork burden with its requirement 
that every time a bottom line penalty changes, a new 
justification needs to be drafted. What is required by the 
memorandum is only that changes since the last penalty 
justification be discussed. Points which are already adequately 
discussed in previous documentation need not be repeated. 
Previous documentation which fully discusses an aspect of the 
penalty can simply be referenced. One commenter suggested that 
penalty documentation only be required at the end of the 
litigation in the settlement package. This is not acceptable 
because it invites post hoc rationalizations. 

Finally, one commenter suggested that a similar requirement 
be applied to injunctive relief. This is not a subject which 
will be addressed in this memorandum, but OE will consider it for 
future guidance. 

If you have any questions concerning this memorandum, please· 
contact Elise Hoerath of the Air Enforcement Division of OE at 
PTS 382-2843. 

Addressees: 

Regional Administrators 
Regions I-X 

Deputy Regional Administrators 
Regions I-X 

Regional Counsels 
Reqions.I-X 

Associate Enforcement Counsels 

E. Donald Elliott 
General Counsel 

Headqiiarters compliance Program Division Directors 
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Richard B. Stewart 
Assistant Attorney General 
En~ironrnent and Natural Resources Division 
c.s. Department of Justice 
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D. ENFORCING JUDGEMENTS AND DECREES 
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IV.D.l. 

"Guidelines for Enforcing Federal District Court Orders", dated April 18, 
1984. See GM-27. 





rv.0.2. 

"Procedures for Assessing Stipulated Penalties", dated January 11, 1988. 
See GM-67. 
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IV.D.3. 

"Guidance on Certification of Compliance with Enforcement Agreements", 
dated July 25, 1988, see GM-74. 
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IV.D.4. 

# "Manual on Monitoring and Enforcing Administrative and Judicial Orders", 
dated February 6, 1990. Transmittal Memorandum, Summary Introduction, and 
Table of Contents only. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, O.C. 20460 

FEB 6 1900 
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M;rnual 011 r-1011it0r!.11g n.nd Enforcing 
Aclministrar i· .. ·e~ial Orders 

Jame;, M. Srr0ck_J ~ 
Assistant 1\rlministrator 

l\ssisurnt Administ-.rat.ors 
Regional Aclministrators, I-X 

Tl1is memor.:rndum r-r;:insmit.s the EPA Manual on Monitoring and 
f<nforcinq l\dmi11istr;H. i·;e ;:ind Judicial Orders. The Manual 
prov irJe;, genercJ l q11 i rJ.1nc<? to EPl\ enforc .. ment staff on their ro Les 
<'l11d re.c:pn11sibilit.ie.c; in monit-orinq and onforcing final orcler 
r~q11 i rement.s. Tl1e M;u111n. I c1pp ties to n. l l regulatory enforcement 
pr0grn..m;, witti t-t1e ~xception of the CERCT.A (Superfund) Program. 
Tt1e term "orcler" incl111'.1es judicial consent decrees and 
;:idmi11ist.rn.tiv0 consent orders. Tt1e Manual also outlines a 
process for workinq witt1 tt1e EPA financial Management Offices 
(fMOs) and the Depr.rtment_ of Justice for monitoring and 
collecting penalties. 

The Manual was prepared in response to recommendations in 
several Office of Inspectnr General (OIG) audit reports that OE, 
the Program Offices and tt1e OARM Financial Management Division 
(fMDl develop clearer guidC'lnce and management systems for 
ensuring that administr;:itive and judicial order requirements are 
nggressively monitored 11rlt i l compliance is achieved. A major 
concern of the OIG ·..1;is thP failure of enforcement staff to notify 
the Regional Financinl Mn.naqement Offices (fMOsl when 
administrative or jll(Jirial penn.lties have been assessed so that 
~hese "accounts r.::>r~1·::tr>les" can be entered int.o and tracked in 
t.t1e Agency's Irttegr.trn!f F"inancial Management System (IFMS). 

. .. ~· ... . . 
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The Manual has received two Agency-wide reviews, in May 1987 
and October 1988. Both revie~s surfaced gaps and deficiencies in 
the Manual's attempt to designate areas of responsibility and 
information sharing. The final Mant1al contains procedures 
designed to address the deficiencies. 

The OARM FMD has drafted revisions to Chapter Nine of its 
Resource Management Directives to conform with the guidance 
agreed to in this Manual. These Directives will soon undergo 
green border review and may require some adjustments to the FMD
related sections of the Manual. Accordingly, the Manual will be 
updated as necessary. A summary of the major provisions of the 
Manual, including the latest revisions, is contained in 
Attachment A. 

OE is available to assist you in implementing the revised 
procedures. Questions should be directed to Renelle Rae, Chief 
of the Program Development Branch, at 475-8777. 

Attachments 

cc: Deputy Regional Administrators 
Regions I-X 

Regional counsels 
Regions I-X 

Regional Financial Management Of fices 

Associate Enforcement counsels 

Associate General counsels 

Headquarters Enforcement Off ice Directors 

Financial Management Division Director 

Deputy Assistant Administrator for Criminal Enforcement 

Actinq Director, National Enforcement Investigations center 

Chief., Environmental Enforcement Section, DQJ. 



MNMU, ON MONITORING AND ENFORCING 
APMINISTBATIYE l\ND JUDICIAL ORPEBS 

Attacr..me!"'.':. =~ 

S~Y OF PROVISION AND RESPONSE TO COMMENTS 

Chapter l - Monitoring and Reporting the Status of Orders. 

Roles and Responsibilities 

The Regional Program Office (RPO) is responsible for 
monitoring (i.e. routinely checking> compliance with the 
technical requirements in administrative and judicial orders. 
The Regional financial Management Office <FMOl is responsible for 
monitoring and collecting administrative penalties as "accounts 
receivables". The Department of Justice (DOJ) is responsible for 
monitoring and collecting judicial penalties and for reporting 
the status of penalty collection to the EP~ Headquarters 
Financial Management Division (HQ-FMD). 

Reporting on Penalty Payments 

While the RPO is not responsible for monitoring collection 
of administrative or judicial penalties, RPO is responsible for 
verifying that penalties have been paid before terminating an 
order or reporting a violator in full compliance. Therefore, RPO 
data systems should include the amount of penalties assessed in a 
final order and be able to report on a "yes/no" basis whether the 
total amount of the administrative or judicial penalty has been 
collected. The OE Docket also will report the amount of the 
judicial penalty assessed and contain a yes/no statement on 
whether the total amount assessed has been collected. The 
Integrated Financial Management system (IFMS) maintained by the 
Headquarters and Regional FMOs will be the official EP~ system 
for reportin9 the numerical (dollar> amounts of enforcement 
penalties collected. 

J!!PA, 9a'orcement Payment Accounts Receivable Control NWT\ber 

In or.ter to cross-walk between proqram off ice systems and 
the IFMS, the Manual recommends that all programs enter into 
their proqram data system the assi9ned IFMS accounts receivable 
control number for the penalty assessed in each final order. 
When the Regional FHO receives a copy of a final order and 
establishes the accounts receivable in IFMS, the FMO will provide 
the RPO, the ORC and the Regional Hearing Clerk with the accounts 
receivable control nwnt>er. The goal is to have the IMFS accounts 
receivable control nwnt>er be the common identifier number in al_l 
data systems that report penalty information. 

. . -.. ., 
.~ 
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several of the comments received on the Manual expressed 
concern that some program office data systems do not have the 
ability to report penalty payments on a "yes/no" basis or to 
include the IFMS accounts receivable control number. These 
additions '.JOUld require modifications to their systems. Proaram 
Offices should follow the Manual's guidance, •herever possible 
including these penalty tracking modifications as they make other 
improvements to their system. OE will W'Ork with the Program 
Offices to ensure that these changes are made. As of the date of 
the issuance of the Manual, the IMFS will be recognized as the 
of!icial EPA record of the total amount of dollars collected on 
every penalty assessed in a final order. 

Chapter 2 - Collecting Administrative Penalties. 

Roles and Responsibilities 

The RPO <or the ORC in some Regions> is responsible for 
sending a copy of the final order assessing a penalty to the FMO. 
The FMO is responsible for monitoring and collecting the penalty 
as an accounts receivable for the first 120 days. The ORC is 
responsible for collecting the penalty after 120 days in defaul 
The Regional Hearing Clerk is responsible for keeping the 1 

official administrative record for the case and including any 
penalty payment information received from the RPO, ORC or FMO in 
the record. 

Notifying the FMQ of Assessed Adn>inistrative Penalties 

The 1989 OIG audits of the Reqional Financial Manaqement 
Offices found that the FMOs still are not receivinq from 
enforcement off ices all copies of final orders that assess 
penalties. The Manual adds a documentation procedure for 
ensuring that the responsible enforcement office sends to the FMO 
a copy of the order and the transmittal letter to the violator. 

A D9W form entitled: "EPA Enforcement Payment Accounts 
Receivable Control Number Form", hereafter referred to as the 
Form CS.. last page of ~ttacnment tl), will provide a record that 
the responaible EPA off ice has sent a copy of the final order to 
the FMO. The Form also will document that the FMO provided the 
off ices designated on the Form with the IFMS accounts receivable 
control number for each assessed penalty. Under most enforcement 
programs, the 'RPO has been deleqated the responsibility for 
administrative enforcement. so the Manual presumes the RPO is the 
responsible party ("originating office"> for fillinq out the 
Form, and ·sending the Form w1tn a copy of the final order and " 
transmittal letter to violator to. the FMO. In some Regions, the 
ORC may have assumed the "originating· office" responsibility. A 
copy of the completed Form that includes the IFMS accounts 
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receivable control number should be included in the case file anc 
available for review in the context of an audit. 

Collecting. Enforcing and Terminating Administrative Penalt.'£ 
Pavments 

The procedures for coordinating among the FMO, RPO and ORC 
in collecting, enforcing and terminating administI"ative penalty 
payments also have been I"efined. At the request of FMD, the time 
fI"ames have been added foI" ORC review of enfoI"cement options 
regarding penalties that have not been paid within 120 days. 
The process for collecting, enforcing or terminating orders is as 
follows: 

once the FMO receives a copy of the final order and 
establishes the accounts receivable, the FMO will monitor and 
collect the receivable using standard debt collection practices. 
The FMO will send the RPO, ORC and Regional Hearing Clerk a copy 
of payments received. These payments will be identified by the 
IFMS Accounts Receivable Control Number. 

Uncollected penalties, at the end of 120 days and after 
thI"ee demand letters have been issued, will be referred by the 
FMO to the ORC for review and option selection. The ORC, after 
consulting with the RPO, must notify the FMO, in writing within 
30 days from receipt of debt from the FMO, of the collection 
option the ORC will pursue. Options include referring the 
penalty debt to OOJ for judicial collection, pursuing additional 
FMO collection activities such as outside collection agencies, or 
requesting termination of the debt. However, to uphold EPA's 
enforcement authority, administrative penalty debts should be 
terminated only under exceptional circumstances. The ORC's 
written response to the FMO should be included in the official 
case file. · 

Several reviewers of the draft Manual suqqested that EPA and 
ooJ· institute a direct referral process from the ORC to the U. s. 
Attorneya• Office (US~O> for administrative penalty debt 
collects..& The current delegation of authority by the ~ttorney 
General .. the Land and Natural Resources Division precludes a 
direct r~erral to the USAO of EPA enforcement cases including 
administrative penalty collection cases. 

Chapter 3 - Collecting Judicial Penalties. 

Roles and Responsibilities 

The Manual reco9nizes that the DOJ Land and Natural 
Resources Division, Environmental.Enforcement section, 
nereinafter referred to as LNRO-EES, ·is. r.esponsible for . 
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monitoring judicial pena1i:·1 payments and the U.S. Attorneys• 
Office is responsible for collecting payments through the OOJ 
loc!<box system and pursuing uncollected debts. While EPA is noi: 
responsible for collecting judicial penalty payments, it is the 
policy of EPA Financial Management Division that all judicial 
penalty payments that are 1:~e result of an EPA enforcement acti0n 
be recorded in the IFMS as "accounts receivables~. As EPA 
receivables, these debts must be monitored by the Regional FMO 
until collected or terminated. This requires all DOJ offices and 
all EPA offices involved ~ith the penalty to nave a common 
identifier nwneer--the IfMS accounts receivable control number. 

Superfund cost recovery payments (debts> obtained through 
judicial actions <court orders or consen~ decrees> are collected 
differently than judicial penalties. Al: cost recovery payments 
<administrative or judicial> are collected by the EPA Regional 
fMOs through the EPA Regional Superfund lockbox depositories. 
Even though a judicial cost recovery case has been handled by the 
USAO, Agency resource management directives <RMDS 2550> governing 
financial management of the superfund Program require that EPA 
fMOs monitor and collect Superfund debts. 

Obtaining Copies of Final Orders and Notifying the fMO of 
Penalties Assessments and Superfund cost Recovery Payments 

A major concern raised in the review on the draft Manual is 
that the ORC and the Regional FMOs do not consistently get 
copies of the final <entered> judicial orders <enforcement 
penalty or Superfund cost recovery> from the USAO. Under the 
guidance specified in Chapter Three, the LNRD-EES will be 
responsible for ensuring that the USAO sends a copy of the 
ent~red final order including all consent decrees to the 
appropriate ORC. The ORC is responsible for following up with 
the LNRD-EES or USAO if an order is not received. Unless another 
off ice is designated in a Region, the ORC is responsible for 
sending to the FMO a copy of the final order with the attached 
EPA Enforc ... nt Payment ~ccounts Receivable Control Number Form. 

Th• lllD will fill in the !FMS accounts receivable control 
nwnl:>er on the Form and send a copy of the Form to the parties 
designated on the form, including the DOJ LNRD-EES. The .Form 
containing the IFMS accounts receivable control number will be 
retained in·th~ case file as documentation. 

Reporting the Statys of Penalty Payments 

DOJ LNRD-EES wi 11 enter tne U"MS accounts receivab~e contra~ 
number in its Lands Docket Tracking system <LOTS> and w1.ll 
provide quarterly reports to the Headquarters FMD on the status 
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of EPA penalty payments using the IFMS number. The Headquar~ers 
FMD will distribute copies of these reports to the Regional n1os. 
The FMOs will update the IfMS ·..1ith the data received from LNRD
EES. The IFMS will be the official EPA system for reporting the 
dollar a.mounts of judicial enforcement penalties collected. 
Other EPA data systems ·.;ill, as 'with administrative penalty 
payments, provide information on judicial penalty collection in a 
"yes/no penalty paid" format only. To interface with the IFMS, 
other EPA program offices can include the IFMS accounts 
receivable control number in their data systems. 

Chapter 4 - Enforcing Orders. 

This chapter remains unchanged and contains existing 
guidance on available enforcement tools such as motions for 
specific enforcement, contempt actions, contractor listing, etc. 
The Appendix contains procedures for working with JOJ Land and 
Natural Resources Division on modifying judicial orders or 
collecting stipulated penalties under judicial consent decrees. 

. . 
' - .. 
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INTRODUCTION 

This Manual provides guidance to EPA enforcement staff on monitori~g 
and enforcing administrative and judicial orders. The procedures 
described in this Manual apply to all EPA statutes that provide 
authprity to issue administrative and judicial orders requiring 
compliance with Agency requirements with the exception of the CERCLA 
!Superfund> program. The procedures set forth herein will supersede 
general guidance in program case development manuals that address the 
topics in this Manual. Each program, however, may have more specific 
guidance on monitoring and tracking orders that supplements this 
manual. 

The Manual focuses on the activities of Regional Offices in monitoring 
and enforcing penalties since the majority of the cases are initiated 
by the Regional programs. some Headquarters offices, such as the 
Office of Toxic Substances, have national programs where enforcement 
cases are initiated, concluded and settlements monitored by 
Headquarters staff; These Headquarters offices have program, legal, 
administrative hearing clerk and financial management functions 
comparable to the Regional structure described in this Manual. 
Headquarters of fices involved in monitoring and enforcing orders 
should substitute their office functions for the comparable Regional 
functions described and follow the guidance set forth in this Manual. 
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"Agency Judicial Consent·oecree Tracking and Follow-up Directive", dated 
January 11, 1990. 
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MEMORA. 'lOt:M 

SUBJECT: 

FROM: 

TO: 

Agency Judicial Consent Deaee Tracking and Follow-up Directive _..--:... 
James M. Stro~ ~ 
Assistant Admitlistrator 

Assistant Administrators 
Regional Administrators, l·X 

This memorandum transmits the Agency Judidal Consent Decree Tracking 
and Follow-up Directive. The Directive specifies Agency requirements for how EPA 
Regional Offices track compliance with judic:W consent deaee requirements and for 
how Regions select and document decisions on appropriate Agency follow-up 
responses to consent decree violations (for the purposes of this Directive, the use of 
the term "consent deaee" also includes judic:Wly imposed court orders). Each 
Region should develop and execute a pW\ to implement this Directive so that all 
elements will be in place by April 30, 1990. By no later than May 30, each Region 
should submit to me a memorandum detailing the steps they have taken to 
implement the Directive. In addition, we intend to review its implementation 
during this year's audits of the Offices of Regional Counsel. 

'Die Directive wu developed after an extensive review of current Agency 
requif 71.1 11 w practices conducted, over the last nine months, in consultation 
with .... baceruent Management Council and the Enforcement Office Directors. 
We appl9datle the efforts of the Regional and Headquarters offices, which made . 
significant cantributions to the study and to the development of the requirements 
outlined in this Directive. The resultant Directive outlines the basic requirements 
that are ne(essuy to effectively manage our consent deaee tracking and follow-up 
responsibilities'and should be used as a supplement to the Agency "Manual on 
Monitoring and Enfordng Administrative and Judicial Orden", which OECM will 
soon be publishing. 

. 
- ! 
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There are a few requirements from the Directive that I would like to highlight. 
The Directive emphasizes the need for adequate documentation oi each violation 
and the selection of the Agency·s enforcement response in response to a violation. 
The documentation requirement is handled through the use of a form which has 
been kept basic so as to not cause a resource drain on Regional resources. The 
Directive also lays out a requirement for database management but provides each 
Region with maximum flexibility on selecting the appropriate method of 
maintaining its database based on its caseload and computer capabilities. Finally, the 
Directive requires that the Regional Program Division and the Office of Region~ 
Counsel jointly select the Agency response to a consent decree violation, with the 
decision made at the Branch Chief or higher level in keeping with the seriousness 
associated with consent decree violations. 

Fulfilling the requirements of the Diredve should allow us to successfully 
address the increasing workload associated with the growing number of judicial 
consent decrees. We will soon be discussing with the Headquarters Enforcement 
Office Directors the appropriateness of applying elements of these judicial Directive 
requirements to at least some classes of administrative enforcement orders. 

Each Region currently reports quarterly on the status of each active consent 
decree as part of the Agency's STARS system. OECM would like to move to 
oversight of Regional consent decree traddng and follow·up implementation 
through our existing Regional auditS, rather than through the STARS system. We 
will assess the Regions· success in implementing this Directive with the goal of 
dropping this activity as a STARS reporting measure in Ft 1992. We will also be 
working with the Headquarters Enforcement Office Directors to include consent 
decree tracking and follow·up activity in their Region.al audit programs. As we 
move to drop the STARS reporting requirements, Regions must assure that their 
consent deaee tracking.systems have the capadty to provide timely information or 
reports on the compliance status of their consent decrees to respond to information 
requests that might occasionally be made by Agency management or in response to 
outside inquiries. 
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OECM is available to provide assistance to you in implementing this Directive. 
Rick Duffy, Chief of the Compliance Evaluation Branch, or Bill Watt of his staif are 
available to assist the Regions on the technical and management requirements and 
can be reached at 382-3130. Regions interested in exploring the option of using the 
consent deaee tracking database management system developed by the ~ational 
Enforcement Investigation Center (the ~IC-CDETS) should contact Rob Laidlaw at 
776-3210. 

Attachment 

cc: Headquarters Enforcement Office Directors 
Deputy Regional Administrators, I-X 
Regional Counsels, 1-X 
Associate Enforcement Counsels 
Acting Director, NEIC 
Regional Program Division Directors, I-X 
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. ft:orCLAL CO.\:SE.'-:T DECREE TRACK:c\G A..'-=D FOLLOW·Ll' DrRECTr. E 

PL"RPOSE 

This directive is provided to cla.:. ~iy and supplement existing Agencv 
requirements and guidance for judicial consent decree tracking and follo~·up. 
Agency managers responsible for consent decree tracking and follow-up activities 
must implement the requirements of this directive. ~anagers are also responsible 
for fulfilling any additional requirements for consent decree tracking and follow-up 
that are issued .by National Program ~anagers. This Directive is effective April 30, 
1990. For purposes of this Directive, the term ''consent decree'" includes judiciallv 
imposed court orders. · 

This directive prescribes judicial consent decree tracking and follow-up 
re.~.iirements for the following areas: 

1. Implementing the Agency Guidance on Certification of Compliance with 
Enforcement Agreements 

2. Regional consent deaee tracking and follow-up database management 
3. File documentation of consent decree violations 
4. Decisions on Agency follow-up to violations 

A. Responsibility for decision 
B. General aiteria for making follow-up decisions 
C. File documentation of follow-up decisions 

5. Maintaining data on the current status of EPA consent decrees 
6. Termination of consent deaees and closing cases 

BACKGROUND 

Consent Decree Tracking Responsibilities: 

Consent deaee trac:ldng and follow-up is conducted by each Regional Office 
under the direction of the Regional Administrator. Within each Region, most 
responsibilities are shared between the Office of Regional Counsel <ORC) and the 
Regional Divisions responsible for program compliance activity. Generally, the 
responsibillties are divided within each Region as follows: 

Repma1 Program Divisions are responsible for the overall management and . 
direction of the R.egioNl compliance program in accordance with the policies and 
procedures of the Agency and each National Program Office. In' that role~ they are 
responsible· for ~e following regional consent decree tracking and follow-up 
activities: 

1. Assuring, along with ORC, that proposed consent deaee agreements conta~n 
provisions/milestones that maximize. the Region's ability to determine · 
compliance status. 
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2. Detennining compiiance with the consent deaee requirements throi..;.o;:: ::-.~ 
use of announced and unannounced inspections and the receipt and re\:-:ew 0 4 
deliverables. . 

3. Determining whether there are violations of the consent decree and 
notifying the ORC of each violation. 

4. ~aintaining a database of consent deaee status which tracks completion oi 
consent milestones and denotes violations. (G:zn be a camponent of a 
Region-wide consent decree database system.) 

5. Detennining (jointly with the ORC) the appropriate Agency response to each 
violation. 

6. In concert with the ORC, maintaining complete file documentation of 
consent decree violations and ~e subsequent follow-up activity, including 
documentation of all consent decree violations and follow-up decisions. (File 
documentation must be maintained in whatever file or files the Region uses as 
the official case file, whether in a separate Program file, ORC file or a common 
Program-ORC file.) 

7. Notifying the ORC when alr the requirements of the consent decree have 
been met so that the ORC can track and assist in the termination of the 
deaee according to the terms of the deaee. 

Offices of Regional Counsel: 

The Office of the Regional Counsel in each Region is responsible for the 
following Regional Office consent decree tracking and follow-up activities: 

OECM ·EPA 

1. Assuring that each settlement agreement complies with the ''Guidance on 
Certification of Compliance with Enforcement Agreements" (July 2S, 1988 
memorandum from Thomas L. Adams to AM, RAs, and RCs). 

2. Obtaining a copy of the entered deaee and providing it to the appropriate 
regioNI program a:>mplimce office and to the NEC Central Depository in a 
liJllJiS manner. Ampy must also be provided to the Financial Management 
om.OMO) in the Region when the deaee requires a penalty payment. 

( 1111..ponal FMO. after receivU\g a copy of the entered decree, will enter the 
pmalty amount tn., ttw lnllgrall!d Flnanda1 MaNgement System (IfMS). EPA policy 
requires that all judk:i&I peY.lty unountl be remrded in lhe IPMS u "ac:counts 
receivable" and that ttwy be ndr.ed u receivable unlil collected or termmaced. The 
L.and and Natural Reloun:es Otvuion at OOJ is the responsible entity for monitoring 
judicial· penalty debts and notifying El' A's Financ:W Manapment Division of the 
status of penalty payments. llus IJUormation is placed in the 1FMS so that Regions can 
determine if penaJties reqwmnents of the decree have been met. The program 
database u wen u the Enlorca11ent CXX:KET darabue should contain a 
milestone/requirement fOf tradul\g penalty. payment.I 
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3. Determini~g (jointly \"_ith th_e Regi~nal Prognm Divisions') the approF::-:.l:c 
follow-up action the Region will take in response to a violation of the dec:-ee 

4. Providing legal support and services to the programs, as necessary, to er-.for~c 
the consent decree. 

5. In concert with the Program Division, maintaining complete file 
documentation of consent decree violations and the subsequent follow-up 
activity, including documentation of all consent decree violations and 
follow-up decisions. (File documentation must be maintained in whatever iile 
or files the Region uses as the official case file, whether: in a separate ORC file, 
Program file, or a common Program-ORC file.) 

6. Maintaining and reporting data on the status of active consent decrees as 
might be required by the Agency management and accountability systems. 

7. Assisting in obtaining the termination of consent decrees which have 
been successfully fulfilled, including updating the Agency OCX::KET 
database to reflect current status. 

CONS~rr DECREE TRACKING REQUIREMENTS 

1. IMPLEMENTING TiiE AGENCY GUIDANCE ON CEiIIFJCAnoN OF 
COMPilANCE WITH ENFORCEMENT AGREE..'\{ENJ'S 

Background: 

Certification requirements were presaibed in the July 25, 1988 memorandum 
from Thomas L. Adams Jr. to Assistant Administrators, Regional Administrators 
and Regional Counsels, "Guidance on Certification of Compliance with Enforcement 
Agreements." This Guidance addresses the inclusion of compliance certification 
language (in which a responsible offidal penozW.ly attests to the accuracy of 
information contained in compliance documents made available to EPA pursuant to 
the terms oi a settlement agreement) and the need for including precise 
docuznatatlon requirements for self-certifying provisions of the deaee. 

Each Region must take steps to insure that all staff involved in drafting and 
negotiating consent decrees are fully aware of the requirements of the July 25, 1988 
guidance memorandum and this Policy. (While that guidance applies more broadly 
than to consent deaees, the discussion in this Policy will refer only to consent 
decrees, consistent with the scope of the rest of the document.) 

Staff. involved in drafting consent deaees must incorporate the guidance for . 
documentation of compliance and for cer~.fication by a responsible official unless 
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:hey_ •_frirmatively d~termine and document that the policy is not applicable ro ..l 

speafic case. Theretore, each consent deaee should specify that all future reoor:s · 
the settling party to the Agency, which purport to document compliance · 
with the terms of the deaee, shall be signed by a responsible official. The need ror 
certification and documentation requirements should be raised early in the 
negotiation and drafting process. 

Regional managers who review and approve drafted consent decrees must 
assure that the Guidance has· been adequately incorporated or determine that the 
Guida.nee is not applicable for the specific case. 

Staff and managers within the OEC:M Associate Enforcement Counsel Offices 
must also review drafted consent decrees for inclusion and/or applicability of the 
Guida.nee. Implementation of the certification and documentation requirements 
will be a component of the ongoing oversight and periodic reviews conducted by 
OECf. 

2. REGIONAL CONSENT DECREE TRACI<ING QATABASE MANAGEME.'ii' 

BaC:kground: 

Regional Program Divisions are responsible for tracking compliance with active 
consent deaees once the deaee has been entered by the Court The ORC is 
:- - _. -.nsible for obtaining a copy of the entered deaee and providing it to the 
Program Division and the Financial Management Office (for penalty tracking). If the 
decree has been entered but a copy has not yet been made available, the program can 
use the lodged decree during the interim, if it is known that the final deaee was not 
changed. 

Compliance tradcing is accomplished through the receipt of reports and other 
deliverables from the consent deaee patties and through the use of announced and 
unannounced inspections. In order to determine whether a party is currently in 
compliance with the consent agreement, the program compliance staff must 
compare the requirements of each deaee with the information gathered through 
inspections and deliverables. In the case of deliverable items, the compliance staff 
should dalllnniM if the submission adequately meets the deaee requirements. 

Gooi ~ qebese JNNgement is an important element for effective and timely 
tracking md NpOl'ting of case status. nus policy outlines requirements for the 

-consent~ databases tMt are used to track consent deaees for each Regional 
program. Additional elements may be required by each of the National Program · 
Offices. 

Requirements: 

Each program responsible for tracking consent deaee compliance status must·. 
maintain a consent deaee database (file/record). Each program database must 
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include the iollo~ing information for each active decree: case name and 
enforcement civil judicial docket number, statute/program, all required milesto:-.~s 
and their due dates, and a block for inserting the date each milestone was comp~-=~eli 

The consent decree database can be manual, on a personal computer or 
included as a part of a national compliance database such as the COS of the Air 
Program. The database could also be maintained centrally, as in Region II, where t:-.e 
ORC maintains a database of all regional consent decrees using the NEIC - CDETS 
capability. Each Region can choose what database type system(s) to use. For 
programs with only a few consent decrees to track, a manual system may be 
sufficient. Regional programs may opt to use the national compliance database 
depending on its specific capabilities. 

The consent deaee database must be maintained in three ways for it to be used 
effectively; Milestones for all decrees must be entered (and revisions, if applicable, 
in the case of amended deaees). On a regular schedule (not less than quarterly), all 
currently due (and overdue) milestones must be extracted from the system and made 
available to staff and supervisors. This use as a tickler system will alert staff as to 
what actions are required to be checked on. Finally, the dates for completed 
milestones must be put into the database on a regular basis (suggested monthly 
updates). 

Maintaining this database in a central location will allow a program easy access 
to the status of all its deaees, the ability to retrieve all due milestones and a complete 
historical record of each deaee as staff turnover and assignment changes occur. It 
will also provide documentation of case history for audits or other oversight activity. 

3. FILE QOCUMENIATIQN OF VlOLADQNS 

Background: 

Program Divisions are responsible for determining if a con5ent deaee violation 
has occurred. Any milestone not complied with by the due date of the consent 
deaee constitutes.a violation, regardless of the substantive impact of the deviation 
from the CDDlel\t decree requirement. In certain cases, Program Divisions may need 
to coftlUll'llllll the ORC in determining whether a violation has occurred (e.g., where•• of lorce majeure has been made). 

Regional Program Divisions must notify the ORC of each violation of an active 
consent deaee. ~ violation occurs when any milestone is missed (i.e. a report that is 
one day !Ate is a violation), although there may be instances where, as a matter of 
priority, no formal enforcement action is taken. In addition, a record of the violation 
must be placed in the offic::ial Regional case file (see copy of form attached). 
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Background: 

When a violation occurs, ~he ~egion must determine the appropriate Agency 
response. In some cases, the violation may not pose a threat to public health or the 
environment or jeopardize the party's ability to meet subsequent milestones or ~!ie 
final compliance date. In such instances, after a review including the criteria 
discussed in subsection C below, the program office and ORC may jointly decide t!".ar 
no follow-up action is required or that a non-formal response may be appropriate. 
Other violations will be more serious and the program and ORC may decide to take a 
formal enforcement action such as seeking stipulated penalties or initiating a 
contempt action. For all violations it is important for the Agency to document the 
decision process within the case record. For all violations, the responsibility for 
determining the appropriate response action is shared by the Regional Program 
Division and the Office of Regional Counsel. 

Requirements: 

A Responsibility for decision: 

Once a violation occurs, the Program and the ORC must jointly determine 
the Agency response. Given the seriousness of consent deaee violations, 
concurrence must occur at no lower than the Branch Chief level in both Offices. 
Disagreements should be elevated to senior management On the rare occasion 
when the two offices cannot agree, the issue will be resolved at the RA or ORA ievei. 

B. File documentation of follow-up decisions: 

The decision concerning how the Agency will respond to a violation must be 
documented in the official Regional case file. The documentation (copy of form 
attached) must include the decision made and the reason for the decision. The 
documentation must also include the signatures of the responsible Program Office 
and ORC Branch Chiefs (or higher level). 

C. Gensa1 Criteria for follow-up decisions: 

M m the Agct.c:y enters into a consent deaee we expect the defendant to 
comply. Wt take complWtce with the deaee very seriously and expect all parties to 
take all ..... necessary for timely compliance. As a result, ii they are in violation, we 
will normally respond for the purpose of remedying the violation, obtaining a 
penalty, or both. However, given the need to set priorities, we may not choose to 
take a formal action in every instance. The Region is delegated authority to decide 
what follow~up action, if any, to take. The decision not to take a formal action is a 
serious judgment required to be made-jo1ntly by the Regional Program Division and 
the Office ~f Regional Counsel at the Branch Chief or higher level. 
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rn selecting the appropriate response, the follm"·ing factors/ C:aena :':'\:\?:-.: ·=-~ 
considered. . -

Enyironrnental Harm Caused by Violation: What is the level of risk to 
human health and to the ambient surroundings for continuing 
noncompliance? 

Duration of the Violation: How long has the violation continued? Has t!'-.e 
violation been continuous or interrupted? Has the violation been corrected?, 

Good Faith/Bad Faith <Compliance history): Was the violation deliberate? 
Has the party been notified that it was in violation and continued to violate? 
Has the party demonstrated good or bad faith in its past efforts to comply or 
respond to Agency efforts? Is there a pattern of violations which suggests 
inattention to its compliance obligations, even though the individual 
violations are not, in themselves, of major concern? 

Deterrence Value: Will an action deter future violations? 
Ability to Respond: Will the enforcement action result in compliance? 

Will the facility meet its final compliance date, even though it missed an 
interim date? 

Economic Gain: Has the violator gained an economic advantage over its 
competitors as a result of the violation? 

Violations for which a decision not to take a formal action based on competing 
priorities might be appropriate would generally find the party on the positive side of 
the factors above (i.e. no or limited environmental harm from the violation, good 
compliance record, etc.). Situations where the Agency might exercise its discretion 
not to take an action might include: 

• Late reporting with no environmental consequence and without a 
past pattern of delay or noncompliance. 

• Missed milestone, not a major requirement, with expectation they will be in 
compliance with/by the next milestone. 

• Violation of an interim limit, magnitude of the exceedence i.s minor, with 
compliance now achieved or anticipated shortly. 

5. MNNWNJNC REGIONAL CONSENT QECBEE TRACKING STAWS 

Badcpound: 

Currently, each ORC is responsible for providing consent decree status reports 
each quarter to OECM as part of the Agency SPMS system. In most Regions, the 
infonnation fo~ this report is collected from each program and combined into a 
Regional report. 
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Requirements: 

The ORCs will continue to be responsible for mainfaining information on 
regionwide status of consent decrees and providing Regional reports to OEC~t. 35 

required. The specific nature oi these reports may change from the current STAR 
measure. Regional Program Divisions are responsible for supplying 
program-specific information or reports to ORC that might be needed to fulfill 
national reporting requirements in addition to meeting the requirements ot their 
~ational Program Office. 

6. IERM!NAMN OF CONSE:>i1 DECREES ANP CLOSING OF CASES 

·Background: 

A judicial enforcement case with a consent deaee is successfully completed 
when all the requirements of the consent deaee, including penalty payments, have 
been met and the termination clause satisfied. At that point, the consent deaee 
should be terminated in accordance with the terms of the deaee. Agency databases 
and status reports need to accurately reflect the current status of cases (including cases 
where the requirements of the deaee have been fully met, cases for which 
termination of the decree is due, and cases which have been closed after consent 
decree termination). Accurate data are needed to report the status of active deaees 
and for planning, budgeting and other management purposes. 

Requirements: 

Program Divisions, as part of their responsibility for tracking consent deaee 
compliance status, must notify the ORC when all the requirements of the consent 
decree have been satisfied. 

The ORC is responsible for working with DOJ to effect the termination of the 
consent deaees, in accordance with the termination clause of the deaee (timeframe, 
automatic, plaintiff or defendant motion). The ORC is responsible for tracking the 
termination status of inactive decrees and assisting the completion of plaintiff 
responsibilities, as appropriate. The ORC is responsible for maintaining the current 
status ol time deaaes in the Agency OCX:KET system and dosing cases after 
terminatlm. 

. OECM·EPA 
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:ase Name: 

CONSENT DECREE VIOLATION ANO FOLLOW-UP FORM 

PART A: REPORT OF VIOLATION 

Program1Statute: ---- ---
EPA OocKet # 

~ec:.;:~errient(SJ :n violation: ----------------------

ReQuirement due date: ----
ReQuirement was completed late: Requirement not completed: __ _ 

(wnen1 (cneckl 

Comments: 

Violation documented by: Signaturt1date: 

Print name: 

Titletorganizalion: 

PART B: DECISION ON RESPONSE TO VIOLATION <cNck1p1.ap1tm•> 

0 Type of enforcement action planned: ------------------

0 Enforcement~ dltlrminld not to be appropriate for the following reason(s): ______ _ 

Concurrences by: Program Division Office of Regional Counsel 

Organizuon tillt: 

Oate: 

.. -~ . __. 
I .(~ ~; ---· 



V. CRIMINAL LITIGATION/ENFORCEMENT 
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v .1. 

nAgency Guidelines for Participation in Grand Jury Investigations", dated 
April 30, 1982. See GM-9. 





V.2. 

"Criminal Enforcement Priorities for the EPA", dated October 12, 1982. See 
GM-14. 
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v. 3. 

"Analysis of Existing Law Enforcement Emergency authorities", dated March 
6, 1984. 
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Memorandum 

Subject 

To 

Analysis of Existing Law Enforcement 
Emergency Authorities 

Date 

March 6, 1984 

SST:EHF:JIF:ls 

Distribution F~uy Stephen S. Trott 
~\ Assistant Attorney General 

Criminal Division 

As you are aware, the Law Enforcem~nt and Public Safety 
Working Group (LEPSWG), which I chair, was directe4 by the 
President to compile existing emergency law enforcement author
ities, analyze them, and propose measures which could improve 
law enforcement agency preparedness to respond to severe 
regional or national emergencies. The :ourpose of this exercise 
is to provide the nation with the legal means to confront the 
disruptions that would result from a wide range of severe 
national security and domestic emergencies. 

The Federal Emergency Management Agency (FEMA) recently 
completed a compilation (attached) of emergency authorities. 
As we enter upon the second and third phases -- analysis and 
recommendation, respectively -- of our assignment, I request 
your assistance. Your participation will also present an 
opportunity to assure that your agency will be in a position 
to act efficiently and with lawful authority in responding to 
regional or national emergencies. _ 

I would appreciate your determination whether the compi
lation accurately reflects your agency's existing emergency 
authority. (The LEPSWG determined that only authorities which 
take effect in emergency situations should be included in the 
compilation.)· Even if your agency has already had an opportunity 
to review and comment upon an earlier draft of this compilation, 
it would be appreciated if you would bring any current errors 
or omissions to our attention. · 

I would also appreciate your suggestions regarding.statutes, 
Executive Orders, or other authorities that need to be enacted 
to provide your agency with jurisdiction that would be necessary 
or useful in meeting foreseeable emergencies. In this regard, 
it is the Working Group's belief that a review should be con
ducted by both your legal staff and by officials with operation~! 

. -· ..-· .. 



- _; '.;-

- 2 -

responsibilities. It would be most helpful if your staff con
sidered both hypothetical situations that might develop and 
actual incidents which have already occurred. If your agency 
has created after-incident reports following previous law 
enforcement emergencies, such reports could be very useful in 
this endeavor. We are only looking for outlined suggestions, 
not meticulous legislative drafts. The attached sample would 
be an ample response. 

Finally, as it may be necessary for us to discuss specific 
issues in greater detail with members of your legal or operational 
staffs, please identify for me, by name, title, and phone number, 
the persons whom we can contact for further information. At 
this time it has not been determined whether such interviews 
will be necessary, or how they can be most productively con
ducted, if necessary. 

Consistent with the Presidentially 1nandated milestone 
deadlines for completion of this project, it is requested that 
you provide us with the reque~ted information within one month 
of receipt of this memorandum. The responses should be addressed 
to the Emergency Mobilization Preparedness Board Support Group 
(Room 225~, Main Justice Building, 10th and Pennsylvania Avenue, 
NW., Washington, o.c. 20530). Mr• Ezra Friedman, Chairman of 
the Emergency Law Enforcement Authorities Sub-Working Group, 
may be contacted directly at 724-6971 if your staff has any 
questions regarding this project. 

Attachments 



DISTRIBUTION 

General Counsel 
Department of Agriculture 
Washington, D.C. 20250 

Inspector General 
Department of Agriculture 
Washington, D.C. 20250 

General Counsel 
U.S. Forest Service 
Department of Agriculture 
Washington, D.C. 20250 

General Counsel 
Commodity Futures Trading 

Commission 
Washington, D.C. 20581 

General Counsel 
Consumer Product Safety 

Comrnission 
W~shington, D.C. 20207 

General· Counsel 
Department of Comrnerce 
Washington, D.C. 20230 

General Counsel 
Civil Aeronautics Board 
Department of Commerce 
Washington, D.C. 20428 

General Counsel 
Environmental Protection 

Agency 
Washington, D.C. 20460 

General Counsel 
Department of Energy 
Washington, D.C. 20585 

General Counsel 
Farm Credit Administration 
Washington, D.C. 20578 

General Counsel 
Federal Comrnu:nications 

Commission 
Washington, D.C. 20554 

General Counsel 
·Federal Home Loan Bank Board 
·washington, D.C. 20552 

General Counsel 
Federal Maritime Commission 
Washington, D.C. 20573 

General Counsel 
Federal Reserve Board 
Washington, D.C. 20551 

General Counsel 
Federal Trade Commission 
Washington, D.C. 20580 

General Counsel 
General Services Administration 
Washington, D.C. 20405 

General Counsel 
Depar-;.ment of Health and Human 

Services 
Washington, D.C. 20201 

General Counsel 
Food and Drug Administration 
Department of Health and Human 

Services 
5600 Fishers Lane 
Rockville, Maryland 20857 

General Counsel 
Social Security Administration 
Department of Health and Human 

Services 
Baltimore~ Maryland 21235 

Inspector General 
Department of Health and Human 

Services 
Washington, o.c. 20201 

General Counsel 
Department of Housing and Urban 

Development 
Washington, D.c.· 20410 

Solicitor 
Department of the Interior 
Washington, D.C. 20240 

General Counsel 
National Park Service 
Deoartment of the Interior 
Washington, D.c. 20240 

-· 



Deputy Assistant Secretary 
for Indian Affairs 

Bureau of Indian Affairs 
Department of the Interior 
Washinqton, D.C. 20245 

Director 
U.S. Fish & Wildlife Service 
Department of the Interior 
Washinqton, D.C. 20240 

Director 
Bureau of Land Management 
Department of the Interior 
Washington, D.C. 20240 

General Counsel 
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International Trade Commission 
Washington, D.C. 20436 

General Counsel 
Interstate Commerce Commission 
Washington, D.C. 20423 

General Counsel 
International Boundary and 

water Commission, u.s. 
and Mexico 

4110 Rio Bravo 
El .Paso, Texas 79902 

General Counsel 
International Boundary 

Commission, U.S. and Canada 
Room 150 - 425 I. St., NW. 
Washington, D.C. 20001 

Director 
Community Relations Service 
Department of Justice 
Washington, D.C. 20530 

Assistant Attorney General 
Antitrust Division 
Department of Justice 
Washington, D.C. 20530 

Assistant Attorney General 
Civil Division · 
Department of Justice 
Washington, D.C. 20530 

. Assistant Attorney General 
. Civil Rights Division 

Department of Justice 
Washinqton, D.C. 20530 

Assistant Attorney General 
Land & Natural Resources Di vis~· 
Department of Justice 
Washington, D.c. 20530 

Assistant Attorney General 
Tax Division 
Department of Justice 
Washington, D.C. 20530 

General Counsel 
Bureau of Prisons 
Deoartment of Justice 
Washington, D.c. 20530 

General Counsel 
u.s. Marshals Service 
One Tysons Corner Center 
McLean, Virginia 22102 . . 

General Counsel 
Immigration & Naturalization Service 
Department of Justice 
Washington, D.C. 20536 

General Counsel 
Federal Bureau of Investigation 
Washington, D.C. 20535 

General Counsel 
Drug Enforcement Administration 
Washington, o.c. 20537 

Solicitor 
Department of Labor 
Washington, o.c. 20210 

General Counsel 
National Credit Union Ad.min. 
Washington, D.C. 20456 

·General Counsel 
Nuclear Regulatory Commission 
Washington, o.c~ 20555 

Chief Postal Inspector 
Postal Inspection Service 
Washington, b.c. 20260 

General Counsel 
Small Business Administration 
Washington, o.c. 20416 

General counsel 
Securities·& Exchange Commissial 
Washington, o.c. 20549 



Legal Adviser 
Department of State 
Washington, D.C. 20520 

General Counsel 
Tennessee Valley Authority 
400 West Summit Hill 
Knoxville, Tennessee 37902 

General Counsel 
Department of Transportation 
Washington, D.C. 20590 

General Counsel 
U.S. Coast Guard 
Washington, o.c. 20593 

General Counsel 
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Federal Aviation Administration 
Washington, D.C. 20591 

General Counsel 
Maritime Administration 
Washington, D.C. 20590 

General Counsel 
Department of the Treasury 
Washington, D.C. 20220 

General Counsel 
U.S. Customs Service 
Washington, D.C. 20229 

Chief Counsel 
Bureau of Alcohol, Tobacco, 

and Firearms 
Washington, D.C. 20226 

Chief Counsel 
Internal Revenue Service 
Washington, o.c. 20224 

Chief Counsel 
U.S. Secret Service 
Washington, D.C. 20223 

Chief Counsel 
Veterans Administration 
Washingtoni D.C: 20420 
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AH~ AR"[~ fOKCES TO SUPPRESS JNT£1F£1£hCl ~/~flD I ST LA~S 

AISTtcACT: 
AU1ft0KJZ1S 1Ml PR£S1DthT TO US£ THE "1L11lA OR Al~£~ iO-CES 01 IOTM TO 
s~~P~lSS, 1~ a S1A1l. AhY JhSU~~[tT10~, DO•lSTJc VIOLENCE, UhL'~'UL ASS£"8LA6£ 
Ol LO~SPl'ALT .lf 11 11) S~ HlhDlRS THl £1£CUT10~ OF STATE 01 FEDERAL LAW TMAT 
l)fY PAlT C,l CLAS~ Of ·.Ptfl,.LE SS DEPRIVED O' A IJGMT, PIJVJ&.E•E, l""UhlTT 01 
PlOTtCT10h ~&~£0 1h 1"£ CC~STlTUTlOh AMD COhSTJTUTED AUTMOIJ1JES OF THAT STATE 

~ 
.. Ut.AiLit FAJL, C~ "lfUSE TO PROTlCT TMl.T 11,&MT, PllVlLEDGE, OR Jlr.P'UNlTT, 

0 GJVl THAT r~DTf CllOh; Ck <l> OP~OSCS o~ oesTRUCTS THE EIECUTJO~ Of TME 
. ~ w~ ,, T~l UhlTLD tT£TtS o~ 1~~£D£S TMt COURSE Of ~USTJCE U~DEI 1MOS£ LAWS. 

11as1,1 1.1': '" use s11· 
-001 

•E~~·~s! 1 ~~£~Nf0 COLLECTED Dull~' "1L1TAIT OPERATIONS fOI tlV LIW E~fOICE .. E•T 

Ll'''- 'ti TAT l O .. : 
,t; use l71 

·=~~=~~~its 1M£ 5lClt1ART OF DlFl~$E TO PIOVJDl fEDERAL. STATE o• LOCAL CIVILIAN 
LA~ l~Foac£~£~1 OFflClALS AhY lhfwR"AtJ~~ COLL[CtlD DURING THE NOR"AL COUISl 
Df ~lLJfA•t OP£iATJON$ TMAT •At It 1£LlVA~1 TO A VIOLATJOh OF AhT f£Dl1AL OR 
STAil LA• •11~1~ THE J~k1$DlCT10N Of 5UCM OfFJCIALS• 

"&$T&.• ittt: 1c, use ·31~ -001 
•£ '011 D T J TL E : 

~·l Of ~JL1TA~T.l~Ul'"E~T/fAClL1TJ£S FOR CIY1LIA~ LAW INfOICERlNT 
l.~uAL tJTATJON: 

·t(; ilSC 372 

JlllfT .. A c T : 
aUTHO•lZlS TM£ SECRETARY OF D£FE~SE TO RAKE ~VAJLAILE, IN ACCORDANCE VITM OTHER 
~PPLltAoL£ LA•, TO Cl~JLJAh LA~ Ehf~IC[ME-1 OFfJCJALS ANY A•"'' NAVY, All 
;::~~c::c:;':::p~:::~ E~UJPftlhT, ••SE FACJLlll 01 l£SiAICH fACJLltY fOI LAV~~~ 



. ~ 

~&ST~• KtT: ,~ use 37J; DOD D11ECTIVE•C01 
1£tO~D TITLE: 

USE OF li'ILlTAliY Pi"s·oi.~tL TO TllAl ... AND ADVISE CIVILIAN LAW INFOllCl'n ~s 
.(,A-. tl TATl(IN: 

1~ use J73; •OD Dl~ECTlVt 5525.S 

-AJ$TllACT: 
AUT~ORlZES $ECRETARY OF DEFtN$£ TO ASSJGN ~1LITAIY PERSONhEL TO TIAlN FEDEIAL 9 
SIAfE l._D LOCAL LA~ EhFOICE~E,.T OFFICIALS I~ THE OP£IAT10N AND ~Al~TENANCl OF 
l~UIP~EuT ~ACi AiAJLA~Lt U~DER SECTJO- 372 OF TITLE 1t ANO TO PIOVIDE EIP£R1 
lDVJS~ ~ELE'E~T TO THE PUkPOSES OF T"lS CHAPTER. 

:• 

~&S1iR KEY: 1~ USt J74Ct>. -ca1 
\ECOicD TITLE: 

U~E 01 "ILI1AiY Pt~SOi.NlL FOR CJVJLJA~ LA• ENFOMCE"E'T OUTSIDE TME U.S. 
~£,A.., CITATION: 

. 10 use 374<t> 

ABSTa&CT: 
UPO~ A JOINT DETER~lNATlON ti' T~E SECRETARY OF DEFENSE ANO TM£ ATTORNEY llNERAJ. 
THAT £~cl,£hCT tlRCU~)T£~CES lllST, £~U1P"ENT OPERATED BT OR ~ITH THE ASSIST
l~Ci OF ~1Ll1ARY PEMS~~hE~ "A' bl USE~ OUTSIDE TH~ UNITED STATlSt ITS T£1-
IJT~R1£S ANO PO)SESSIO~S AS A BASE OF-OPlRATJONS BT F£DERAL LAW.EhFORCE"E~T 

·OFFlCJALS T~ FACJLlTATE EhF~~t£"lh1 OF THk Ll•S LISTED lH tD USC 374<A) A•D. 
TO TRA~~PORT LA• l~FO~tl~E~T ~FflClALS JN CQh~£CT10h ~ITH SUCM OPERATIONS 
PRO~lDED SUth E•UlP~EhT JS hOT USED TO 1h1ERD1CT OR lhTtRRUP1 THE PASSAGflllil 
VESSELS ti ~I~C~AFT • 

. ~lST~• IEY: 1u use 374 -001 
;_;i~OlD 11TL£: 

US£ OF ~IL11AAT P£~SONhEL TO OPERATE AND "AlhTAlN EQUJP"lHT 
tt~A.., CJTAllON: 

10 "SC 374 

ST~.ICT: 

AYfHORlZES THE SECRETA~T OF DEFENSE T~ ASSliN "JLITARY PERSONNEL TO OPllATE 
~~O MAl~TAlh EGUJP~E._T "ADE AVA1LA&L£ UNDER SECTION 372 OF TJTLE 10 TO THE 
(lTEhT T"AT Tri( [~~lP~lhT IS USED FOR ,~~lTORlNG AhD co~~UN1CA11"' THE "OVE"E"' 
9i AIR AND SEA TIAFFJC UPO~ 1£QUES1 OF TM£ MEAD OF AN A•EHCY WlTM JURlSDJCTlON 
'1 EhfORCE fE~ERAL DI~'' l~Ml~RATlO~ OR CUSTO~S LA~S. CAVEAT: SEE 

10 JSC J7~(C)(1) (PRO~lSlOh OF A~ JSDJ~E OUTSIDE THt ~NlTED STATES Ll"JTED TO 
CEllAl~ E~EMGEhCY SIT~ATIONS>. :~S:p~ 



~&~TtR Kt': 10 use 90~ (ART• 106, uc~-DD1 
IE~OllO TlTLE: 

SPY PHa 
LE''"" tlTATlOH: 

10 use 900 (ART. 10~. UC~J) 

ABSTkAtT: 
A~T PERSO~ ~HO J~ Tl"l OF WAR JS FOUND LURllNG AS A SPY OR ACTING AS A l'Y JN 
Ok ABOUT AhY PLACE, Y~SSEL, Oi AIRCRAFT, WJTMlN THE CONTROL OR JURlSDlCTlON OF 
·~' Of. THE AR~ED FO~c~s. OR 1~ OR ABOUT ·~' S"JrTARD OR A~Y RANUFACTURJh6 01 
JkDJSTRJIL PLl~T EhGAb£D JN AlD Of THE P~OS£CuT10h~OF THE WAR.BT THE UN1T£D 
STATE~ SM'LL DE T~llD fl A 6Eh[AAL COURT-"A~TJAL OR IT A "JLJTARY CO"RJSSJO~ 
&hD O~ COhVlttJ~S ShALL 8~ PUhlSH~D BY DEATH. -



~OST&R KEY; 12 use 3414(19) -001 
fl£COIC~ TllLE: 

[~lA,£htT GOVl~~~l~laL ACCESS to FJNAhClAL RECORDS 
1.£9AL CJTATJOt.i: 

1z use 3414tB> 

·•BSTllAt.T: 
lll~fTS 'OVlRh~tHT FR~~ P~OHJbJTJUh lh 12 USC 3401 ET $10 AGAJNST 08TAl~IN6 
f lh,~t.lAL RlCuROS fiO~ A f1hAhClAL JN$T11UT10h WlTMOUT A SEARCH WARRAhT OR 
JUOlClAL $Uf0f~A lF THE GUVllh~thT AUTHORITY 0£Ttl"Jh£S THAT DELAY JN OtiTAJ~lh6 
AttlS~ ~CULD tRlAlt J~~l~lNT DA~Gtl OR PHYSICAL lhJUIY.TO AhY 'lRSON, SlRJOUS 
PRuPEkTY ~A~.AvE Uk FLlL"T 10 AVOI~ ~ROSECUTJOh. ~OVEiN"EhT AUTMORJTT ~UST ALSO 
(1J SUb~lT 10 Tht flh£~CJAL lkSTJT~TlO~ THE CERTlfJCATE RtQUJREO JN 12 use 
J~Ul<t>, ~11Hl~ rJ~l DAYS OF UBTAl~JN~ ACCtSS ·TO RtCO~os, <z> FJLE •JTH THE 
~PP~0Pill1£ tuUhl A SlGhlD s~~ih STATl~E~T OF DESJ,~ATE~ SUPERVISORY OFFICIALS 
~lTli~G F~RTH THI 'RO~h'S F~R l~CiGENCT ACtlSS; <l> CO"PJLE AN ANNUAL 
lAeJL,TlC" uf OCCAS10~$ WH£h AUTH~RJTY .E•ERCJSEO. 

I ' .. ..:. 



~&ST£R 1tt1: 1• USt oi •001 
RECOiU TlTLE: 

SAVI~~ Of Llf£ ANw PROPllTY BY COAST 'UARO 
LEilAL CITATJ\Jt.: 

14 use ase 
ABST1UCT: 

TH£ t~lSl 'UARD IS AUl~ORlltD TO lENDiR AID TO DISTRESSED PERSONS, VESSELS AND 
AlR'R~FT 0\ IN!) UhDER THE HlGH SEAS AhD O~ A~D Ut.IDEJ. .. ATEJtS OVER "MICH THE UNI• 
TED St&Tl~ "AS JUklSDlCTJO~, At.D TO PERSO~S A .. D PROPERTY lP.PERlLEO &Y fLOOD IY
(1) PENFC,~PJNG ANY A .. D ALL ACTS ~ECESSARY TO RESCUE ANO AlO PERSONS AND PRO-

TECT l~D SAVi PIC,P£aTY; 
(2) fl~J'b CHl~Gt OF AhD PkOTECTlhG ALL PROPERTY lAVED FRO~ SUCH DISASTERS 

"'-TH. ~UCH PflC,PE,TY IS CLAl~tD PY PERSO~S LE,ALLY AUTH~R1ZE.D OR ·UNTIL 
tlSP~StD Of lh ACCO•DA~Cl •llH LA~, A~D CARlhG FOR 1001£$ OF THOSE WHO 
~~' ~AVl PlRl!"E~ JN s~c~ CATASTkOPHES; 

(J) F~~~JS"I~G CL~THl .. G, 1000, L~~GJ~G, MEDICINES, A~D OTHER NECESSARY SUP
PLIES ,,_~ ~ERVJCtS; 

A .. D 
(~) DESTkOll~G Ok 10elh6 lhTO POK1 SUt.~Eh OR fL~ATlNG DA~GERS TO HAV16AT10H• 

PIA~ TL R It t Y: 14 
l£C011D TJTLE: 

ll!llOVAL OF 
1£,AL CJTATION: 

14 USC 65Z. 

aa~TfiACl: 

use ~5~ -001 

~~,l~A• :~'OVJ~G A~Y RESTRJCTlON COhTAJ~ED lh A~t TH[h•EXJSTJMG LA~ AS APPLIED 
~ £ h ~Y, FOP THt ~UAATl~h OF T"l •Ai OR NaTJOhAL l~lRGfNCY PROCLAJ~£D 

., 1Ml p;tSlDlhT, JhCL~~fhG EUT ~OT LJ~JTED TO l£STRJC110hS l£LATJJilG 10 THE 
=~:"::. 1~ ~HJCH f'Ul(HAS£S ~AT 81 ".AllE AhD COJilliACTS A•AiDEDt FISCAL OPERATlOlilS 

. S '-'lL, $HALL· lh THE SAflll f\Ah .. lR A'-D 10 1Hl SA-.E llTENT, IU•OVE SUCH 1 

ll£111CTlt~S AS APPLIED TO TMt C04ST 'UAR~. 

- .. ~· ,.-.· 
: :· .;~ 

.;,, :_-



-~1k•. ttct: 1a use 21~3,a> -001 
.OttD TITLE: 

OESTRUCTl~~ OF WA~ ~ATERl-L 
E &AL Cl TAT 1 ON: 

10 use i1s1ca> 

::~~:~:: •HEN TM£ UNITED $TATkS IS AT WAR, 01 JN TIMES OF NATIONAL 1"£15ENCY 
AS OECLA~ED BY THE PllS1D£~T UR CO~GRESS, WITH J~T£hT TO JhJURE o• OISTaUCT 
'"( U~lTED STATE~ OR lTS ALLY Jh P~EPA~lN' fOR OR CARAY1N6 ON THE WAR OR 
DtfE~SE ACT1V1TlES, VlLLFULLT JhJURESt DESTROYS, OR CO~TAMJNATES ANY WAR 
~AflRlALS. OR ATTE~PT~ TO DC $0, $HALL if f lNED ~OT "ORE TMAN 110,000 OR 
l~P~ISChED hOT ~CME Tn£h le TLA~S Oi iOTH. 

V.lSTEI KEY: ,, u~c 2t~3(B) -co1 
a~C011D TITLE: 

C~~SP1RACf TO D~SlAOY WAR MAT£RlALS 
LtltA~ tlTATJO~: 

1b USC 2153(8) 

A~STMl.C~T: 

1f rwo OR ~OR( PEiSO~i CO~SPi~E TO DESTRCT ~·a MATE£IAL:, AS OUTLINED JN 
l~ JSC 21S!(A), A~D Oh£ OR ~O~E Of SUCH PERSOhS DO AHY ACT TO Eff£Ct 1ME 
~~JlCT OF Th[ C'U~PJR•CY• £ACM PA~TY SHALL cE PU~1S~£0 AS PROVIDED fOR IN 
~i "St 21S3tA>. 

·~1STcR lt£T: 12 use 21S4(A) -001 
.! ~ t 0 ~ D T 1 TL £ : 

'~ODUCJhG D£F£CT1Vl WAR "AT£Rl&LS 
' ~ ~AL. C· l TA T l 0 ~ : 

19 USC 21S4(A) 

~lHilA'-T: 

~MO£vta. •HE~ TH£ UhJ1£~ STATlS IS AT ~··· OR JN TIMES OF ~ATJO~AL E~E••E~CY AS 
'~(Ll•£D tiT THE P~lSIOEhT 01 'O~G~ESS, •llH lhTEhl TO INJUIE OR O&STIUCT 1M£ 
'1lf~~ STATlS O~ ITS ALLY th P~LPA~lMG 'OR OR CARRTlh' ON THl WAI 01 D£FEHS£ 
'~TlYlT1!5 9 WILLFULLY ~A1£S, CO~STRUCTS, OR CAUSES TO 8£ "ADE OR CO~STRUCTE0 1 
J~f ~AR ~ATlRlAL• ~AR UT1LJTY OR TOOL lh A D£,£CT1V£ "ANN£R, SHALL 8£ 'lNED NOT 
~0~£ Th&\ S1t,C~O OH l~P•lSO~lD hOT ~~~£ THAh 30 Y£•RS OR BOTH • 

. ~HST£• &[T: 1B use Z1S'<•> . -001 
li~COiCD TITLE: 

co~~PllACf TO PIO~UCE DlFlCTJV[ WAR "•TERJALS 
LEiAL CITATION: 

'b use 2154<•> 

·~~fiAt1: 

Ji r~u ~i ~o·~ PlR$~~s COkSPI~£ TO PROD~t£ DEFECTIVE ~·· RATEIJALSt AS 
gVTLJ~ED I~ 16 u.s.c. Z1~4CA>, A~~ O~E OR "0~£ Of SUCH 'ERSONS DO A~T ACT 
f~ 'FllCT Th£ ObJlCT OF THl C~~SPl•ACf, EACH PAl1f SHALL 1£ 'UNlSHlO AS 
~1~1JDEO FO~ JM 11 u.s.c. 215-CA>e . 



lllR 1t£'Y: 18 use ,., 
lcEt.OkD 1J1LE: 

DtSTRUC1JON Of 
LH•A~ tlTATlON: 

H: use 21S5<A> 

ABST"ACT: 

-t01 

~A110hAL DlfE~~E ~ATLRlALSt PRl~lSlS OR UTILITIES 

•HOlVLP., .JTM 1h1£NT TO INJURl OR O~ST~ucT THE NATJONAL DEFENSf Of TME UNITED 
STATE,, ~JLLfULLY DESlRO'S ~R t0~1A1~1~A1£S AhY ~AT10hAL DEFENSE "ATERlALt 
PkE~J~ES o~ UTJLJTlES SHALL et FlNE~ ~01 "OiE THAh S1C,DOD OR 1"PR1SO~ED NOT 
"ORE THAN 1v YEARS, o~ iOTH. 

RASTlR ~£': 18 ~SC 21SS<e> -001 
aEtDtcD 11TLE: 

CO~SF1RACT TO DtSTR~T hATlOhAL DtFEhSE "ATERl•LSt PRE~lSES 01 UTILITIES 
L£LAI. CllAllO~: -. 

1t use 21~sut> 

A3ShACT: 
If T~u J~ ~~RE PERSON~ tOhSFJhE TO DESTROY hlTlO~AL DEfEMSt "ATERl~LS 1 ,RE~lSES 
nR ~T1Ll1JE~ AS OUTLJ~lD lN 10 u.~.c. 2155(A), AND ONE 01 "ORE OF SUCH PEISO~S 
~U ANT &Ci 1C EfflCT 1~L YSJECT Of THE CO~SFlllCY, EACH Of THE PARTIES TO SUCH 
~#!'~Pl~ACT ~HALL bE Pu~JSWE~ AS P"O~lDED fOl l~ 11 UeSeCe 2155(A)e 

R&STcR C[Y: ,~ use 21~t(&) -001 
RZCO~D TlTLE: 

,IODUCTJOh Of DlfcCTJVE ~AT10hAL DEFE~SE RATERlALS OR PRE"lSES 
~E i AL C 1 TA TJ 0 N : 

· tt use 21S6<A> 

U~H.iCT: 

~~OiVlit ~lTH IhTl~T TO INJURE OR O'STRUCT THE NATJ~NAL 0£f£hSE OF THE UNJTED 
S;lf£~, ~lLLf~LLT t0~$T~UCTS, OR ~AK£$ ANY ~ATJONAL DEFENSE "ATERJAL OR 
'R£~1SES J~ A Dlf£tTJ~E "A~hER, o~ ATTE~PTS TO DO so, SHALL 8£ FJNEo HOT ROI( 
'"l~ ,,~.oc~ OR '"FRJSOhED t.OT ~0~£ TftAN 10 TEARS OR BOTH. 

·R1STtR KET: 18 use 215£(&) •001 
IEC.ORD TJTLf: ... 

C t>t. S' 1 R AC T 
&.£,AL CJTA110H: 

TO PRO~UeE DEflCTJVE NATJOHAL DEFENSE ~lTEiJALS OR PIERISES 

1• u~c 2156<•> .. 
f WCI 01 "011 Pl 1$0N $ COh SP Jk £ T 0 PIOOUC l DEFECT JY.E llAT IOtilAL DE Flt.SE -
~ACT: . 

lPl•LS OR PRtRJSlS A~ OUTLlhlO Jh 1! USC Z15~(A), AND Oh£ 01 ROI£ OF SUCH 
Pll~~t.S DO A~T ACT TO lfFLCT THL U!JECT Of TM£ COhSPllACT, EACM OF TME 'ARTJES 
J~ ~UC" C~NSP11ACT SHALL ll PUhJSHED AS PROYJDED FOR JN ti USC 2156CA>• . - •'" 



"&SftR KET: ,8 use 2381 
RE~OiiO TITLE: 

1"£ASJ~ 
Lf .. ,&~ ClT&TlON: 

1c &JSC ~!81 

f:U~T[R ll£T: 18 USC 238£: 
f;~~OtCD TlTLE: 

~lSPRJSJO~ Of l~CASON 
Lf i.AL t l TAT 1 vN: 

1t USC i38Z 

"ASTE• ICEY: 18 use Zltl -oc1 
~· ~.: O.t D T 1 TL£. : 

•EBELLlO~ OR 1hSUk~£.CTJCN AGAlhST THE UhJTED STATES 
LE6AL ClT&TlO~: ,o u.sc Z383 

.,~~lfACT: 

( ;.iJ~V£R Jt.ClTES, &SSJ~1S o• thC.AG~S Jh ANY .•EoELLlON OR JhSURRtCTlO,. AGAINST 
i.: AUT~OR11T OF 1h£ ~hlTED STATES, Ol 'IVES AlD OR CO~FORT TMtRElOt SHALL IE 
llNED ,.UT ~U~l 1HA~ s1c,o~o. UR l~PHlSOUE~ hOT MOkE THAN 1C TEARS, OR BOTH; 
l~O S~ALL Bl lhCA~AiLl OF HOLDlhG AhY OFF1t£ UhDEk TME UNITED STATES• 

~AlTt• ctT: 1e u~c 23!4 
~f,OaC 11TLf: . 

SlDJT10US tON~'llACY 
1.£6.A'- tltA1lON: 

'' use ZS•4 

~~3~T&At1.: 

-001 

Jf 1 .. c.011 ru•t l'ERSON) u' ,;., STATE. ci TlRR·JT"•'• O• JN arn 'LACE iue.11ct. 
U.$. 'Uk1S~1C1JON, tOh$PJll 1~ UYl,THMO~, PUT •O~N, 01 tf•tROT IT fOICE T 
g.;. LOVllhhlhT, u" ,, LEVY ~-· A~AJ~St TM£~. OR to OPPOSE ., FORCE THE 
~!~LUTJO~ Of A~t LA~ ~f TME U•S•t 01 tO TAil ANT U.S. PRO,EITY IT PORCE 1 SMALL 
. i ll~tD hOt ~O't '"'~ 12J,OC~ o• '"PllSC~ED •OT ~OME TH•~ T~ENTY YEARS, o• 

i!IOIMe 
_.., C'") 



1•-.s1t" ~E': ,, 
RttORD TlTLE: 

ADYOC&Tl"& 
I ClTlllON: 
1• ust ~3~5 

A3~19'AtT: 

U~t 23b5 -001 

TH£ OYl~THRO. Of THE 50VERN"ENT 

•HD~VER lNOaJNGLT OR •lLLl~'L' ADVOtATESe ALETS, ADVISES OR TEACHES THE 
P•UPRlllY Oi h£CESS1TY OF OVEkTHRwwlN• OR DESTROYlN& THE u.s. 'OV£aNM£NT 
ON THE 60VE~~~EhT OF A~Y STAT& OR T£RklTORY, OR 'OV£Rh"£~1 OF ANY 'OLJTJCAL 
SUB~J~JSJU~ T"EhlOf, bY 'O~CE ON VlOLE~CE, OR BY THE ASSISSlNATJOh Of ANT 
OFFJCE~ Of ANY SUCH '~~lR~~cNT SHALL bE flNED NOT MORE TMAh 120,000 01 
l"PiJSO~E~ hOT MOH£ Tftlh 20 Tt&iS, OR bOTHe 

R&51cR ~tY: 1S use 2lc7 -001 
liECO~D TITLE: 

.· lkTERFlREhCE WITH AR~cD FURCES 
Ll,AL tlTATJ(IN: 

14i ust 23a1 .-
ABSTkACT: 
~"OcVlR, aJTH lhTENT T~ lhTlRFE~! ~lTH, lMPllR OR~J~FLUENCE THE LOYALTY, 
~OklL£ O~ ~!SCl~LJNL OF 1~£ ~JLJ~ARY Of THE U~lTCD STATES ADVISES, COUNSELS 
oa JN Ahl ~A~~ER CAUStS Oi ATTE~PTS TO CAUSE JNSUoORDJhATlo~. DISLOYALTY, 
~UTlhT ~~ ~lFUS~L CJ ~UlY BT A~Y ML~eER OJ THl "JLJTA~T SHALL &E FINED NOT 
~ONL THA~ S10,C~t, OR J~PRJ~Ohf~ hOT ~ORE T"Ah 10 YEA~S, OR BOTH. 
~if. 10 u~c Zl!c> • 

• 
t:.• «lT: 1a use 23c.c 
i(D TITLE: . 

-ocn 
l~TtRfEHEUCE ~ITH AR~ED FONCES OU~I~G Tl"E or WAR 

1.£,AL CITATJ.;)h: 
16 USC i36S 

il~ST•ACT: 
~HOEVEi tURlNG A TlME OJ ~AR ~ILLFULLY ~AKES Ui CONVEYS FALSE a£POITS OR 
$TAT£t,£,,.1S •ITH, lhTtlilT TO lhTERfEttEr WlTH TH~ U.S. f!llllTAfY OR 1~ PROttQT£ THE 
~VCClSS OF ITS ENL,1£~ ~HALL ~E FlNlD ~~T ~ORE •10,0CC OR lRPRlSONEO ~OT 
~~Rt T"A~ 1•EhlT YEAR~ OR &wTM. 
~HOEV£~ Du~J~~ ll'-E Of •A~ ~lLLFULLY CAUSES Oi ATTEftPTS TO CAUSE lhSUBORDl~A
·;10 J, OlSL~TALTY, ~UTl~Y O~ REFUSAL Of DUTY lh THE U.$. ~lLlTART OR ~lLLFULLT 
O~STR~tTS RECRUlThENT CR ATTE"PTS T~ DO SO 10 THE lhJURY OF THE U.S. SHALL IE 
Fl~(D h~T ~uRE TH•~ 110,DOO Ok l~PllSUNtO NOT "ORE THAN T~ENTY YEARS OR 80TH. 
(CF.1t use ~3~7>. 
WMOtVl~ HAR~O•S Ok COhCEALS A P&RSOh •MO HE lhOwS OR HAS REASON TO SUSPECT MAS 
COM~JlTE~ O~ JS AbOUl TO CO"MJT. Ah OFFEhSE UNDER THIS SEC110N SMALL IE flNEO 
·-oT ~~RE THA~ s10,oco OR 1'-PRJS0~£D NOT "ORE 1HAh T~EhTY TEARS OR BOTH. THlS 
S£CTl~k ALSO APPLllS alTHJN THE AD~l•ALTY AND ~ARJT1~£ JURJSDJCTlON OF TM£ 
Uhlf£D STATlS AhD CH TH£ HlGH S£A$e 

~&STtl 'tY: 11 USC ZJb9 -001 
attOU>. T1TLt: 

ltCRUlTJN~ FOR $Eh~lt£ A6AlHST THl UNJTlD STATES 
.. AL &.JTATJON: 

t•·usc Zllt 

AtSTiACT: . . 
»MOlVlfl li:CIUJT5 SOLOURS ·01· SAlLCIRS kJTNJN· THl UeSe Olt At.Y ~LACE SUBJECT 
TQ ~.$. JURlSOICTlO~e TO £N•ALE J~ AIMED HOSTILITY AGAINST THE SARE SHALL •t flht~ hOT ~ORt TNAh 11,cco o~ 1"Pl1SO~ED. NOT ~Oil THA~ s Y£Ats, 01 IOTH. 

\ ;_ci; 



.... STkl &£Y; 18 
IECC>RD _.'TllLE: 

lhL1S1~tNT 
L.E,AL ClTAllON: 

11 use 2390 

USC 23~0 -001 

TO SEIVl AGll~ST Th£ U,.JTED STATES 

l9$TRACT: 
wHO~Vl~ E~LlSTS ~JTHJ\ THi u.s. OH lt. A~T PLACE SUBJECT TO ~.s. JURISDJCTJO,, 
WITH l~TENT TO SkRVl IN AR~ED HUSTlLJTY AGAINST TM£ U.S. SHALL 8£ flhlD 
S10J CA J~PklSOhl~ h01 "ON£ ThA~ ~ Y£ARSt OR 80THe 

r.a~l~R KET: 18 use 2S11 -001 
l£i:OitD TITLl: 

J•.T£RC£PT10H & OISCLOSUkE Of ti1lR£ OR ORAL CO•OUINJCATlOhS 
L..E a AL Cl T & T 1 ~N: -

tit use zs11 
~ 

l9ifilACT: 
A ~ f P E A S 0 :4 • H ~ t 
(~J •lLLFUlLT l~TERCiFTS OR l~D[AVORS TO J~TERC£PT A~Y VJRE OR O••L co"~U-l 

CATlOt. O.c, 
t.;.,) •lLLFULLT US£S '~' £L£CTROf\1Ct r-t.c"&~ICALt o• OTHER DEVICE TO INTERCEPT 

AhY ~~AL C~~~MNICAllOh, ~R 
,,) ~lLLFULLY o:SCLO~ESt OR l~DEAVOrs TO DISCLOSEt to ANY OT~!R rERSO~ THE 

COhTtNTS OF AhY ·lRE o~ ORAL co~~UhlC&TlOh O&TAINED IN VIOLATION OF 
T~lS SuaSECTlCN, OR 

(9) ~ILLFULLY USES O~ ENDEAVORS TO .U~E• THE CONTENTS OF ANY ~JIE Oa OIAL 
co~,U~lCATlOh OBTA1NiD lh VlOLATlOh OF THI~ SUDSECTIO~. 

i :A~L &E Fir.ED hOT "0hE THAh ,,~.coo C)R 1'"R1SD .. ED hOT "ORE THAN FIVE YEARS, 
Di :tOTH. 

4A';l~l 1t(T: 18 USt 3Zc.7 -001 
RE 1: t)i D t 1 TL. E: 

~AITlMl S~SPtkSlOh OF STATUTE OF Ll"ITATlOhS 
LE~AL tlTATJUN: 

1• ust l2~7 

·r:'O.; 
. --·· / ...... 



P.aST£R ICEY: 1d 
RECO.tD TITLE: 

• 
5ATHER1,.6, 

A~ CJTATJON: 
1~ USC 793 

A3SUACT: 

use 793 -001 

~HO~YER O~TAl~S JfllFOlr.ATIO~ IELATlNG TO THE NAT10hAL DEFENSE, 
(A) ~y SECkETLY l~SPlCTlh6 A DlFENSE RELATED lNSTALLATJON, 01 
<e> iY COPYJ~G. TAlJhG o~ OBTAlNJhG DOCU"EhTS RELATED TO ~ATJONAL DEFENSE, OR 
CC> BY 1£C£lVJh6 DOC~"£~TS ILLATJ~G TO NATIO~AL DEFEhSE, OR 
CD> ~y HAVJN~ LA~FUL POSSESSlO~ OF A DOtU"lNT RELATED TO NATIONAL DEFENSE, 

A~D THlN l~AbS"JlS OR CAUSES ll TO Bl co"ruflllCATED, 01 
<E> 6T HAVJ~~ UHA~THO~JZED P~SSESS10h OF A DOCU~ENT RELATED TO NAT10hAL 

DEFENSt, Ah~ TH£h TRAhS"lTS oa CAUSES JT TO IE co~"UNJCATED, OR 
(F) ·BT HAVJNy LAwFUL P~SSESSlON or A DOCU~lNT IELATED TO NATIONAL DEFENSE, AND 

THEN T"ROU~~ 6RO~S NEGLl~EhCE, PER~lTS JT TO IE 1£"0VED FIO" JTS PIOPER 
PLACE ~r CUSTC~T, 

~11~ l~TE~T Ok k[ASON TO BELllVt THaT THl lhFOR"ATiO~ JS To 8£ USED TO THE 
lhJJRT or THl U~JT[D STATES, o~ TO THE ADVANTAGE OF ANY FOR£16h NATION, SHALL 
BE FlhED hOT .. Cf<E THU. s10,cou (IR l"PRJSUhED "OIU THAh 10 YEARS OR iOTH. 
JF TWO OR ~uRt P£RSUN~ CONS~l~E 10 VlOLAT£ ANY SUiPART OF 18 UeSeCe 793, 

-9STMACT <CO~TlNUED): 
lSD O~E c~ ~O~E or $UtH PERSOhS D~ AhT ACT TO EFFECT THE OBJECT OF THE 
CON~PlP.ACT, EACH or THE PARTIES TO SUCH CONSPIRACY SHALL BE SUBJECT To THE 
~UN1SH~E~T ~ROVlDED lh 18 U.S.C. 793. 

'6t.• KET: 18 use 79.)<r.> 
.•D TlTLE • 

COhSPlRi TO 6ATHE~, TR&hS~JT 
LEiA~ CIT•Tl\»h: ,ti USC 793(') 

ABS HA CT: 

OR LOST DEFENSE 1NFO~"AT10N 

if r~o o~ ~ORE PERSONS CONSPllE TO VJOLATE ANT SUbPART OF ,, u.s.c. 793, 
A~D 0~£ O~ ~ORE Of SUCh P£ASO~S 00 ANT ACT TO EFFECT THE OBJECT OF THE 
co~~PJaACY, EACh ~f Th[ PA~TJES TO SUCH CO~SPllACY $HALL BE SUBJECT TO THE 
,w~JSh·E~T PRv~lOtD lh 18 u.s.c. 7;3. 

"'STtR IC[T: 12 use 794 -001 
l£CORD TITLE: 

•ATMEMI~G & •tLlVtllN• DEFENSE l~fORMATJON To a ~ORE16~ SOVElhP.lNT 
&.EwAL CllATJON: 

.. 
1a use 794 

ABSTltACT: 
(A) ~HOtVER CO"MUhlCATtS, OR ATTE~~TS TO co~ .. UhlCATE TO A FOIEJS~ 60V£RN"ENT, A 

D~CU~f~T atLATlhG TO NATl~NAL D£FlN$f, ~JTH THE l~TENT OA REASON TO IELJEVE 
TM&T 1T JS TO tE· USED TO THE l~JUlY OF THE U~ITlD STATES 01 TO 1ME ADVlh• 
Ta6E OF • FOMEJuN ~ATlOh SHALL •£ ,~~!SHED BY D£ATH oa 8Y J"PllSOh"lMT fOR 
Ahf.TER~ OF YEARS oa FOR LIFE. 
WHOtYE~, JN TJ~l ''WAR, elTh l~T~Nt·ro CO~"UNlCATE TO TME ENE"Y COLLECTS• 
'~iLJSHLS Ok CO'--~~lCATlS AhY l~FOR"ATIO~ ~JTH IES,tCT TO RILITAIY 01 HAVAL 
"~V£~£~1S ~U~,£1~ AND PLAN$ 01 PUPLJC DtFENS£, WHICH ~l&HT IE USEFUL 10 
THE E~l~,: SHALL •£ P~NlSMED bY D£ATH oa ., l~Pl1S0h~£NT FOi ANT TERR Of 
•£AlcS Cil FOR &.JFE• . -. C -. 

CC' C6l:tSFlllCf 'lltA&.TT FOi Alu¥£ tll"lS• · -



lSfla &tY: 18 U'C 
:tOkD TITLE: 

USJ'-G AllCRAfT 
~ r, A L C 11 A T l 0 ._ : ,t USC 796 

ISTliAtT: 

79c. -001 

IH~tVll U~ES OR r£R'-JTS TftE US£ Of ·~ AJ~tRAFT o• AhY CO~TiJVANCE usro. 01 
•lSlt~Ct fOl ~AYJbATJ~h OR FL!6HT 1~ THl AJt, FOR THE PUIPOSE OF "A&J~& A 
•ftufO~~-FH, S~£1CH, P1C1UR[, ~·•-Jh,, ~AP, OR ~RAPHlCAL llPRESE~TaTJOH OF 
'lTiL ~lLJTARY ~t hAV~L J~STALLATJOhS OR EO~JP~lhT, IN VtOLATJOh OF 
:1b u~c 7YS), Sh~LL Bi fJNED ~OT "Oil THA~ s1,c~o ON l"PRlSONED NOT ~O•E THAN 
u,& t£1.11 1 Ch rOTtle 

"•SflR KLT: ,, use 79~. 797 
aE,OiCO TlTLE: 

PHOTOb~APHih' AN0-~~£1CHJhG 
L[,AL tlTATJOH: 

t~ use 195, 797 
' 

aa~T.CAtT: 

-co1 
D£flh5E INSTALLATIONS/£QUJPMENT 

THE PRtSl~f ~T JS A~TH~~11£D T~ OCflh[ CERTAIN VITAL ~lLJTARY AND NAVAL INSTALL• 
Afl~NS, AS YlTAL TC T"E JNTlRESTS Of N•TJO~AL DEFENSE, AS IEGUJRJNG PROTECTION 
A~A•~~T THt Gc~tP~L DJSSl"l~ATJO~ Of lhfOR~ATIOh IELATJVE THEIETO. lt JS 
JT JS U~L~~tUL TO ~A~l ANY PH~TOGk~PH, SKETCH, P1CTUll 1 ORA~J~&, M•P, 01 
i~APHICAL REPKtSt'-TAT10h OF SUCH JNSTALLATJONS 01 £•U1PNENT DEFINED AS VITAL 
YlT~D~T FJRST OcTA1NJh6 TM[ P~R"lSSlOh Uf THE CO"RAhDlNG OFFICER OF THE "1Ll• 
~ARY l~iTALL•TlO~. VJOLATOkS OF tHlS SECTJUh SHALL 8£ flNED NOT "ORE THAN . 

1,JDC ~R J~PNJSOhtD ~~T "OkE THA~ ON£ TEAR 1 OR BOTH • 
. jf JS ALSO ~~LA•fUL TU ~cp;oouCE, PUeLlSH, SELL OR 5JVE AWAY ANY PHOTO,RA,HI 

SLEICH, PltTUNE, D~&Wlk61 ~AP, OR G~APHlCAL ltPR£SEMTAT10N OF THE VITAL "1Ll• 
~i~f OR ~AV~L lbS1~LLAT1~~ ~R E~UlP~E~T SO ~EflNtO, WlTHOUl 061Alhl~G TM£ 
>MOPtR p~~·1ss10~. U~L£SS s~c" REPR£SE~TATJCN CLEARLY INDICATES THAT JT MAS 
IE&~ CE!4SORED !Y THE P'OPE' A~T"ORlTYe VIOLATORS SHALL 1£ FINED hOT "ORE 1~AN 
~~.Jc~ o~ J~P~JSOht~ '-OT "C~E T~•~ ON£ YEAR, oa BOTH • 

. 
11\-i:sU." KlY: 18 
l~COlD 11TL£: 

. '!$CLCSLIRE 
~. ,,...l~ '.ITA1J(,h: 

l~ USt 79b 

A~SflALT: 

ust 79~ 

b00[~£~ KhCaJ~GLY A~D •ILLF~LLY C~~"UhJCAT£S, FU~hlSMtS, 1lAhS,.J1S, 01 
OtHl•~lSf '&«£$ -~AILA£Ll Tt A~ UhA~T~O~lZEC PERSON, O.ft PU6LJSHlSt OI USES 
J~ A~Y ~'~~ti ''lJUDJtJAL T~ THl SAFETY OR INTEREST Of THE UhJTED STATES 

.D~ tC~ THt cEhEfJT Of AhY FORkJ'N 'OVl1h'-£hT 10 THE DETRI~£NT Of THE UNITlD 
S1A1[~ A~Y tLASSllllO lhfOA~ATJO~ CO~C£l~JN6 THE CRYPTOGRAPHIC STSTE"S 01 
T"l Ct~"~hJlATI~~ lh1lLLJ~EhC£ ACTJVJTJES Of THl U~IT£D STATES OR JNFORMATJON 
lhD•lhGLT ObTAJ~ED flO~ THE CO,,~UhJCA110hS OF ANY FOIEJ'N 50V£1N~£NT IT 
CQ"~UhICAtJ~WS l~TlLL16£~C£ P•Ot£SS£S, SHALL el SUBJECT TO A Fl'E OF ~OT "ORE 
J~A~ i1G,~~u 01 l~~·1·s~hMlNT ~F NOT "~•£ 1MAh 10 YEAIS, 01 'OTM. 



fU. ~ 1l la Kl Y : 1 S ll S C ~ OJ • 001 
•ElORD TITLE: 

Dl1£Nl1UN Of AR~EC \fSS£LS 
LU1AL tlTAlJUN: 

1t USC ~63 

A3STkACT: 
DURl~G A •A' JN WHICH THE U~lTEt STATlS JS A hEUTRAL NATJO~t THl 'RlSJD£N1, 
Oi l~Y fE~Sv~ A~THORJZED bY Hlr., ~lY D£Tl1~ A~Y AR~lD VESSEL O~NED ~HOLLT OR 
Jh PAiT it CITJZlhS Of THE U~lTtD STATESt Ji A~Y VESSEL, DO"ESTJC 01 f0R[J,h 1 
WHJCK IS bUlLT OR ~AS EEEh AD~PTE~ fOi Wl~LJKE PU~POSES UNTIL THE O~NER OR 
P ~ U 0 1, J f, C H l ~ G £. S AT J U AC T 0 k J L Y P "0 V E S THAT T H £ \"'£ S S f L W J L L N 0 T 8 £ US E D 1 O 
co~'lT H0$11LJTJ~S UPv~ THE CJTJlthS o• PkOP[RTY OF A FOREIGN STATE WITH WHICH 
TME U~1T£~ ~TATES IS £T PEACE Oi SOLD TO A ~ELLJ6ERE.~1 NATIOhe VIOLATION Oi 
o~ ATTE~?Tl~ ~lOLAllO~ SHALL ClkRT A f IhE Of ~OT "ORE THAN s10,ooo, OR TEN 
1ta~s J~Pft:soh~chT, o~ ~~TH. 

~lST~P. KtY: 18 use 967 -001 
1£COitD TJTLt: 

f Oliuii)DJN<, 
1.f,AL CJTATJOtt: 'o USC .,67 

A!ST11ACT: 

DEPARTURl Of VlS$[LS JU AID Of ~EUTRALlTT 

DuRl~~ A ~Ah Jh WHICh 1~£ UhITED STAT£$ JS A hlUTRAL hATJ~h, THE PRESIDENT, 
~~ l~Y PlkS~~ A~ThO,lllD bY H1" 1 "'' FO•BJD DlPARTU~E OF A VESSEL ~HENEVEI 
T~C~l JS ~[~~~~-LL[ CAUSE TC b[LJlVE THAT SUCH VESSEL JS aeouT TO CARRY fUELt 
&k,~ 1 A~·~~JTJO~, "tN, .$UPPLilS OR JHfORMATJOh TO A WARSMJP OR SU~PLT SHIP OF A 
fOAtl~~ ~£Lll~£Wl~T •ATlOh 1N YJCLATJC~ OF THE LA~S, TRlATllS OR OBLJ6AT10NS OF 
T"l ~~JTfP ~T~Tk$e WhOlVlR TAKlS Ok AT1£'-P1S 10 TAlE A VESSEL OUT OF A POil IH 
VI~LA1JO~ Of THJ$ SlCTlON SHALL Bl flhE~ hCT "CRl THAh '10,000 OR l"PRJSOhED 
NOT ~~Rl THA~ TLh YCAiS 1 OR But~. 



AS1(R ~£Y: PUSSE co"~TATUS ACTt 18 u-001 
ECOiiD TJTLE: 

U$lhG ~lllTAAT lQuJP"E~T/P£RSOhNEL FOR tlVILJA~ LA~ lhFOICEKENT 
£G.),t,. 'llATJON: 

POSSE tO~llATUS ACT, 1a u~c 1lo5 . 

a;n.-cT: 
&~~t~Al PRCHJbJTJOh A~AJNST ~"E U~E OF "JLJTARY SERVICES 
E~l~~Cl~l~T UhLlSS $P£CJFICALLT A~ThO~JZED &Y ~U~'RlSSe 

(cPTJO~S TO 1& ust 13o5 AT 10 use 371-378 A~D SPf(JFJC 
'~ •~l p~~SlDt~l fCR ~llLlZATJO~ er "lLJTJA A~C/OR ~•"ED 
at 10 use 3J1-3J3. 

I! .:.::;, -· 
I :. • I-· 

JN CJYJL LAW 
SEE STATUTORY 
'RANT OF AUTHORITY 
FORCES DO"ESTJCALLY· 



"&STER llf: 19 use 26~3 -001 
IEtOMD TlTLE: 

. l"E~GEhCT 1"PLl"EhlAT10h ~f l"PORT 1£STl1CTlONS 
Lf,AL tlTAllON: 

19 use 2603 

ASSTIAtT: . 
IUTHn~IZES THC P~E~lDlhl 10 1"P~S£ l~PORT RESTRJC,JO~S or 19-usc 2606 UPON A 
DtTlR~lN&ll~N TnAT AN EMER6£hCT C~hDlTlON EllSTS WJTM AESPECT TO ARCH£0LO,JCAL 
DR iT~~uLOGlt~L "~TLP.•AL Of AhT STATE PARTY. A~ £MER6ENtY CO~DJTJON lS DEfJNED 
as lh\~LVl~b ~AT£kl4L ~HlCH Js--
(1) Nl-LY DlS~OVi~E~ l~PORTA~l TO U~DtRSTAN~lNG THE HJSTORY OF "AHllNDt AND IH 

J£C~A~tT Of PlLLlbEt 0£STkUtT10h lTC; 
(l) JtEhllflA~Lt AS CO~JN6 f RO~ AhT S1T£ RECO~NJZ£D TO IE OF Ml5H CULTURAL 

SlGNJFlCAhCE lf S~CM SITE JS 1~ OA~GER FROM PILLA,£, DESTRUCTION ETt; OR 
A PAll Uf TH£ RE"AJNS OF A PARTICULAR CULTURE, THE IECORD OF WHICH JS I~ 
J[OPA~~T FR~~ PlLLAGE, PEST~UCT!Oh ETC. 



~&STER ~£': 21 use 95t 19 ,,. 162.0 •CQ1 
~Et ORD Tl TL!: 

~A1V£M OF CONT~CLLlD SUbST&hC[ l~POATAT10h IESTkJCTJOhS 
&.£.,AL ClTATl~N: 

Z1 use 952 19 CF• 162.C 

AJSTIACT: 
l"PJ~1AT10h 1~TO ThE ~hl1£D STATES Of CONTA~LLE~SUb$TANClS CSCH£DUL£ I OR 11> 
D~ NA~COTlC DRU~S tSChiDULE 111, lV OR V) JS P'0~181TED EXCEPT OUAJh6 Ak 
E~l~Gl~tT lh WHlC~ OO~ESTlC SUPPLIES OF ANT CO~TROLLED SU&STAhCE lh SCHlDUL£ J 
OR 11 <21 USC !12) OR A~Y NARCOTIC DRUG lh SCHEDULE llJ, JV, ORV (21 USC 112> 
Alf F~U~D BY THE ATlOk~t! GE~kRAL TO 8£ h£CESSANY TO PROVIDE FOR "EOJCALt 
SCJE~TlFlt O~ OIH~R L~lTl"lTE PURPOSES, AND AlE !~ADEQUATE, SUCH SUBSTANCES 
~A1 IE SO J~PORTED UHutR ~UCH 1£GULAT10hS AS THE ATTOR~EY 5£NERAL SHALL P1£
SCll8t. 
l~PJRTATlO~ Of hO~hAl,OTlC COhTiOLLED SUBSTANCES 1- SCHEDULE JJJ, JV OR V..l_S 
ALSJ U~Ll~f~L UhL£SS 1Mt SU&STA~tt 15 l"PORTED FOR REDJCAL, SC1£NT1FJC, ~ 
OTHLR LE~1T1~•T~ use~ PuRSUA~l TO R£GULAT10~ OF THE ATTORhET &ENERAL. 
THE ATTO~~ET Gt~tNAL ~•T PE~~lT l"P~RT•TlON OF COCA LEAVES lF THE COCAl~E 
tHEiEl~ IS DEST~OTEO ~~DER hi~ SUPERVJSlO~. 



RASTtR ~kY: 26 use S5~1, 27 CfR 19.70-DU1 
l£CO~D T!TLE: 

tlE~PllONS FIO, TAX LAWS T~'"E[T hATIONAL DEF£NS£ aEOUllE"INTS 
L£9A~ CllATl~h: 

ZL use S561, 27 CfR 1~.70 

ABST~AeT: 
THE DlaECTO• or THE B~REAU OF ALCOHOL, TOBACCO, & FlRCAR~S "'' TE~POIARJLY 
£lE~PT DlSTlLL[~ SPiil TS PLANT PRuP~JET~RS FROM AhY ''OVJSJON OF THE JNTEINAL 
·~v~~~t LA-s ~E~•TlhG TU DJSTlLLED SPJRlT~, E&ClPT THOSE REQUJRI•& PATM£NT OF 
THE TAI TriEkfO~, ~Hl~tVlP ·Ht DEE~~ IT ElPEDlE~T TO 00 SO TO "EET.kATJONAL _ 
tEft~SE llG~lkE~t~TS. THC 'l~ECTOR ~AT PNESCRJ8£ AhT NECESSARY 1£6ULAtJONSe 

~&STt~ KET: 26 ~SC 5562; 27 CFR 19.64-001 
R£(0iD 11TLE: 

.DlSASTEk llE~PTlOhS FRO~ TAI LA~ IEQUlltRlhTS 
L£~lL CJTATJON: 

lo ~SC ~5~2; i7 CfA 1~.~' 

ABST~ACT: 

TH£ Dl•tCTOM OF THE 9~,~AU OF ALCOHOL, Toaacco, ·~D Fl•EAl~S RAy, WH[NEVEI HE 
FINDS THAT JT l~ ~EtlSSAkY OR DESlRA8LE1 IT llASOh OF DlSASTElt tEMPOlAllLY 

· fAk~rt A~T DJSTILLE~ ~PlkJTS PLA~T PROPklETORS FRO~ l~T P•OVJSJON OF THE JNTER
-~L RlVEh~E L~W~ ~~LATIN& TO ~l~TlLLED SPIRITS, EICEPT THOSE R£QU1RIN& 'AT"ENT 
Of TH£ TAl 1Hl•£u~, t~ THE EITfhT HE MAY 0££~ NEC£SSA~Y OR DESIRABLE• 



'"lSTL~ K.EY: 'l \lit 5157(A) -001 
. AiECOitD TlTLE: 

PtNALlllS FOR,~lS~EPRESENTATIO,. U .. DER DlSASTEI •ELIEF AC1CDIA) 
LE,AL <lTAtlOt.: 

42 use s1s1<•> 

AiUTNACT: 
~~y J~DlVlDUAL ~"O FRAUDULEhTLT OR ~ILLFULLY ~lSSTATES ANT FACT IN CONNECTION 
~lf" • RE~UlST FOk ASSlSTAhtE U~DLR T~E ORA SHALL 8£ FINED ~OT MORE THA~ 
11u,c~~ OR l~~•lSu~E~ FO' ~~T "ORL THAh Oh£ Y£AR~R IOTH FOR EACH VJOLATJON. 

HST~R K(Y: 42 use 51~7(9) -001 
:iECO~D '!1TLE: 

VIOLATION Of DISASTER ~lLJEF ACT O~DERS I RE&ULATJO~S 
~!9A~ tlT&TION: 

42 use s1s1c111> 

\1STtACT: 
£~Y Jh~lVlDUAL ~HO lN~~lNGLT VIOLATES ANT ORDEi OR i£~ULATIO~ UNDER THIS 
ACT $~ALL EL SUUJECT TO A ClVlL Pl~~LTT Of hOT ft0i£ THA~ S5,00C FOR EACH 
i10~ATH~~. 

~~St~• KET: 42 use 
6t«:"O!IO TITLE: 

~JSAPPLJCATlOhS 
L~.~ilL CJTATJO~: 

4z·usc ~1s1cc> 
AB~iteACT: 

StS7<c> --001 

Of LOANS ' CASH IENEFJTS U~DEI llSASTEI IELJlf ACT 

.~~OiV~i. ~NO•INGLY "l~~PPlJES TH£ 'ROCEEOS OF A LOAN OR OTHll CASH BENEFIT 08• 
TAJ'[~ UNOEi ANT $ECT10H OF Tftl DNA SHALL Bk SUiJ£CT TO A FJ~E lN AN A~Ou•T 
~~~~Lb~~E~~;.•hD ~~t-ftALF Tl"lS T"E Oi16J~AL PRl~CJPAL A"OUHT OF TH£ LOAN 01 



&~TLN Ktl: 4! ~~( 1t11C4), 1~1~(A)t -001 
f t Ok II 111 L £ : 

Pth•L111S FOk V10Ll1JONS OF OlL SPJLL N~TJCE i£~U1Rt"£~TS 
l liAL C.1TA11C1Ji: 

4 ! . US t 1 I 1 1 U ) , 1 o 1 ~ ( A ) , 1 i Z 2 (Et ) ; ! 3 C F R 1 3 5 • 3 C 5 , JO 7 

.9SfRAtT: 
INT P£~SD~ Jh CHJ~Gl OF A VlS~EL ~k OFFSH~Rl fALlLJTT WHO JS SUBJECT TO UeSe 
J~•lS~JCTlOh AN~ WhO FAIL~ TO 'JV£ 1"~£DJATE ~OTJCE TO TH£ SECRETARY OF TRAhS
PL~f~1JO~ Of ~~ UJL .POLLUTJCN JhCJ~thT AS S'Oh AS H£ HAS &hOWLEDGt THEREOF 
s~~LL, UPO~ c~~~JCTJO~, Bl Flh£0 hOT "~RE Th•~ s1c.~c~·oR l"PRJSOhED IOR ~OT •'a THA'• Ohl YU. R, C'9, bOT He 



"'A~Tl I 
lf CORI 

I 
.£6AL 

• . 
\8$Tk4 

;TtR ·cet: 6V ~SC ,472t1>C1><3> 
EtOilD JlTLE: 

Al.I PlllAtT 
£ GA'" , J Ta 11 or.: 
· •9 ust 1472<1><1><!> 

-oc1 

ABSTaACT: ~" T AJRCIAFT pJlltY SMALL BE PUN1SM£D IT 
~HOlVll tO~~JTS o• ATTEMPTS TO ~:. !aMS o• Jf 1M£ DtlTM OF AhOTMlR •ESULT 
JMPMl~O~~L~T fOk ~OT LlSS TftAh ~ y M~lS;lON OF TM£ OffENSE, IT DEATH OR BY 
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Introduction 

OFFICE OF 
ENFORCEMENT ANO 

COMPLIANC:E MONITORlr.G 

This guidance describes procedures to be used for tech
nical evidence related to cases which have been assigned to, 
and are being managed by, the Office of Criminal Investigations 
of the National Enforcement Investigations Center (NEIC) of 
the Office of Enforcement and Compliance Monitoring. This 
guidance, and the internal office procedures adopted in 
accordance with the quidance, are not intended to, do not, 
and may not be relied upon to create a right or benefit-
s~bstantive or procedural--enforceable at law by a party in 
litigation with the United States. Attempts to litigate 
any portion of this guidance should be brought to the 
attention of the Criminai Enforcement Division, Office of 
Enforcement and Complaince Monitoring, EPA Headquarters. 

I. SAMPLING GUIDELINES 

Background 

In any criminal prosecution, the government must pro.ve 
each element of each offense beyond a reasonable doubt. The 

·evidence that ~he government chooses to use to meet this 
burden is left to the prosecutor's discretion subject to the 
standard limitations. of probativity and relevancy. Prosecution 
under environmental statutes poses particularly interesting 

- . .:: --
. l..) .. ' 
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questions because of the need to prove the identity (and 
often quantity) of pollutants, and be~ause of the need for 
experts (i.e., technicians, environmental engineers, ete.) 
to establish aspects of the government's case. The facts 
upon which the expert relies must impress a jury, meet defense 
challenges, and establish the criteria necessary for the 
expert opinion. 

Only by considering issues of proof before eviQence is 
collected can the government be assured that violations dis
covered can be proved when the case goes to trial. A determina
tion of what evidence should be taken, how it is to be taken 
and how much should be taken must be done on a case-by-case 
basis. As will be discussed.below, the general principle 
will be to take representative samples and to refer clean 
up problems for civil and/or administrative remedies. 

Issue 

What level of pollutant sampling will suffice to support 
a criminal case? 

Guidelines 

Technical support operations conducted as part of investi
gations assigned to the Office of Criminal Investigations 
will, with few exceptions, be evidence-gathering rather than 
remedial or response operations, and will be limited accordingly. 
Samples taken in support of ~ criminal investigation normally 
will be limited to those considered necessary to confirm the 
occurence of illegal activity, and to prove the government's 
case at trial. Any overall remedial response required by the 
situation will then become the responsibility of existing 
administrative or civil response author~ties within the 
Agency. 

It will be the policy of the Agency to use representative 
samples as evidence for criminal cases. Occasionally, the only 
evidence available for a significant environmental offense will 
be a small amount of material. In that event, the entire amount 
of material which can be collected will be retained for testing 
and for defense requests •. Most cases assigned to the Office 
of Criminal Investigations will involve large amounts of pollu
tion or hazardous substances and, in those cases, representative 
samples will be gathered. 
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Before any decisions are made or any samples obtained, 
agents, technical personnel, and, where possible, prosecuting 
attorneys should collaborate to decide what evidence will be 
necessary and desirable to prove each charge. When samples 
are obtained without a search warrant and prior to a referral 
to the Justice Department or to the u.s. Attorney's office, a 
p~osecutor may r.ot be working on the case. When this is the 
case, the legal, investigative and technical personnel at the 
Agency will make the evidence decisions. 

If the evidence is to be obtained pursuant to a search 
warrant, this discussion (concerning evidence collection) must 
be prior to the submission of the affidavit for the warrant. 
The magistrate or judge issuing the warrant will inquire as to 
the duration of the •on-site• time, the area to be searched, 
and the subject(s) of the search. These questions can only be 
answered if the government has formulated an investigative 
plan for obtaining the evidence in advance of the request for 
the warrant. 

In some cases, the Office of Criminal Investigations will 
be notified of environment offenses which must be documented 
immediately if the evidence is to be preserved. In such situ
ations, the necessarily quick response time precludes lengthy 
collaborate discussions. However, the guidelines concerning 
quality control, chain-of-custody and representative sampling 
apply even in these situations. 

Discussion 

Evidence decisions must start with the technicians, envi
ronmental engineers and other experts who are familiar with 

.. the evidence necessary to form a basis a for their scientific 
opinions. Attorneys and agents should then add information 
concerning the tangible evidence that is most likely to 
clarify the government's case for the jury and what evidence 
is likely to best reflect the seriousness of the charges. 
Thought should be given to defense arguments concerning whether 
the samples are truly representative and whether they were 
obtained, preserved and tested in an accurate, scientific 
manner. Consideration must also be given to reducing the 
•on-site• tim~ and the practical difficulties of prciper storage 
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and safekeepinq. Finally, under certain statutory provisions 
[for example, the CERCLA reporting requirement for "reportable 
quantities• found at Section l03(b)(3)), the qovernment will 
be obliqed to demonstrate that a apecif ied amount of a hazardous 
substance was released. This will also affect the amount of 
samplinq that is conducted on-site. 

The question of what is a representative sample can only 
be answered in the context of the case. All the parameters of 
the potential evidence should be sampled, photoqraphed or 
documented in some fashion. See, NEIC Policies and Procedures 
Manual. For instance, if dru~are located at a plant which 
does not have a permit to store hazardous wastes, the necessary 
proof will include establishinq the nature of the drum contents. 
The total number of drums should also be determined and docu
mented. Unless the number is extremely larqe, samples can be 
obtained from each drum. If this is impractical, samples 
should be obtained from all apparent cateqories (size, content, 
appearance, state of deterioration or exposure to the environ
ment, etc.). If the soil under and .around the drums appears 
contaminated, then soil samples should be taken at different 
points and at different depths. Keepinq in mind that the 
concentration of the substances as well as the gross amount of 
the substance may be relevant, the technicians should be prepared 
to take samples which can answer these questions. ~, United 
States v. Gonzalez, 697 F. ~d 155 (6th Cir. 1983). 

If it is anticipated that a screening procedure will be 
used, either at the site or in the laboratory, it is recommended 
that the prosecuter be made aware of this. A screeninq procedure 
is a preliminary analysis used to determine whether further 
analysis would be useful. 

Because criminal prosecutions must be proved •beyond a 
reasonable doubt•, care must be taken to ensure thorouqh and 
complete testinq and sampling procedures. Recognizing the 
storage limitations of the Agency, it cannot be denied that 
the seriousness of 'the offense is emphasized when the Govern
ment can visually prove its case with a multitude of samples 
and physical evidence. It is expected that the technical 
personnel who testify in criminal cases will be able to state 
that a thorouqh and scientific procedure was used to obtain 
the evidence, that no further samples or tests would be necessary 
to confirm the results, and that strict chain of custody and 
quality control procedures were employed. 
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II. DISPOSAL OF EXTRA SAMPLE EVIDENCE 

Backqround 

There will be occasions when EPA technicians and aqents 
take more evidence samples than are necessary to prove a case. 
The storaqe and preservation expense as well as potential 
danqerousness of the items miqht make it advisable to dispose 
of the evidence in advance of trial. At the same time, courts 
lopk with disfavor upon the disposal of material that may be 
characterized as potential evidence in a criminal trial. 
Thus, destruction of samples and remains of samples must occur 
in a manner that does not jeopardize the subsequent prosecution. 

Finally, once a prosecution has been concluded, decisions 
must be made concerninq all remaininq evidence stored on behalf 
of the Office of Criminal Investiqations. 

Issue 

When and how may the Aqency dispose of surplus sampling 
evidence collected on behalf of the Office of Criminal Investi
qations1 

Guidelines 

Court permission ~ust be obtained before surplus samples 
obtained in the course of a crim~nal investiqation are disposed 
of by the government. Disposal procedures will vary dependinq 
on the staqe of the criminal case. Where a defendant has been 
formally charged, the qovernment can file a pre-trial motion 
for disposal of evidence tha~ will be considered in an adver
sarial proceeding. If charges have not been filed, the same 
type of motion filed .!.!. parte may be used. This .!!. parte 
motion would be made pursuant to the All Writs Act, 28 u.s.c. 
f636(b)(1)(A). (A copy of a sample destruction motion is 
attached to this guidance.) 

Following termination of the criminal case (by trial, 
plea, dismissal or other means), the prosecutor should be 
contacted to discuse appropriate precedures for evidence 
disposal. 

·Discussion 

It should be noted at the outset that an evidence destruc
~ion motion ~111 ~ot always succeed. For example, it is not 
certain that a court will qive permission for such destruction 
in the context of a criminal case involvinq non-contraband 
materials. The majority of cases which discuss destruction of 
evidence ~efore trial involve destruction of contraband (i.e., 
:':.':'ugs, counterfeit money, illegal weapons) •. It would be under
~~andable for a court to refuse permission to dispose of 
chemicals, soil, capacitors, or drums· when it has not been 
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conclusively established -- by plea or trial -- that these 
items were illegally held or stored by the defendant(s). If 
the jury acquits the defendant(s), they would have the right 
to repossess the evidence seized, for whatever value it might 
have. 

In United States v. Ramsey, 490 F. Supp. 96 (E.D. Tenn. 
1980) the court issued an opinion on the government's motion 
to destroy certain chemicals. The.court would not authorize 
the disposal of chemicals which the government had seized 
even though the government documented a reasonable concern 
over the hazardous nature of the substances. The government 
alleged that the chemicals were flammable and explosive and 
•constitute a present danger to property and a threat of 
personal injury or death to·people in or near the storage 
area.• Id. at 97. But, the court reasoned, how could it 
authorize destruction of non-contraband,~ unforfeited property 
when there has been •no showing that the chemicals have been 
used or intended to be used by anyone in any significant way 
in a criminal enterprise?• Id. at 96. Presumably, that is 
what the government intended to prove at trial, but until then, 
the prosecutor was admonished by. the court to use extreme care 
and- caution· with the chemicals, but to keep them. 

When a court is petitioned, either pursuant to the All 
Writs Act, or by way of a pre-trial motion, for permission to 
destroy evidence, the court should be informed whether the 
targets of the investigation have been notified of the motion, 
whether the targets have been offered split samples (see Section 
III, infra) and whether the targets have been offered~e 
opportunity to view the evidence before destruction. Of course, 
before such a motion is made, the effect of disclosing the 
existence of a previously secret criminal investigation must 
be analyzed. However, if the defendants have been formally 
char~ed or otherwise made aware of the criminal investigation, 
•PA will encourage the prosecutor assigned to the case to 
obtain court authorization to destroy sample evidence which 
goes beyond that necessary to prove the ease or evidence 
which the defense has declined. 

In any event, ~ny evidence obtained on behalf of the 
Office of Criminal Investigations shall not be disposed of 
until the investigation has foreclosed the possibility of 
criminal charges; or until the criminal case has been concluded 
by trial, plea, dismissal or otherwise and the prosecutor and, 
if necessary, the court have approved disposal. . 
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III. SPLIT SAMPLES/DOUBLE SAMPLES 

Background 

Many environmental statutes require the Agency to split 
samples taken in the exercise of statutory inspection rights. 
When a site search is conducted pursuant to a criminal search 
warrant, no such requirement exists. However, offering samples 
at the time of the execution of the warrant is an ~xpeditious 
method of ass~ring th~ defense access to the samples while not 
burdening the Agency with storeage problems. 

I~~ue 

Should samples be split in the context of a criminal 
investigation? 

Guidelines 

All samples taken by EPA technical personnel on behalf 
of the Office of Criminal Investigations should be taken in 
large enough quantities so that if the defense requests part 
of the sample at any time prior to trial, a.portion of the 
sample may be turned over to the defense or to a defense
designa ted laboratory. 

If sample ~ollection is authorized by a court as part of a 
search warrant, it is appropriate to inform the court (at the 
time the warrant is obtained) of the Agency's plan to offer 
split samples to authorized persons at the site of the warrant. 
Prior court approva: of the transfer of hazardous substances 
is helpful, even if not necessary. Once the court has authorized 
the collection of samples and the splitting of such samples, an 
offer to turn over split samples shoul~ be made to an authorized 
person at the site, even without such a request having been made 
by the defense. 

An alternative which may be used is to ask the defendant 
to designate a laboratory to analyze the sample. Thus, instead 
of giving the sample to an authorized person at the site, the 
sample would be sent to a laboratory named by the defendant(s). 

If the split sample is refused or no one is available to 
accept it, extra amounts of the sample must be retained by the 

.Agency. Whether ~r not the extra amounts are kept in separate 
containers should be a laboratory decision. There may be 
subsequent requests for samples ao that independant testing 
can be administered on behalf of the defense in preparing for 
trial. Courts will normally honor such requests. 

Finally, the return on the search warrant should document 
whether a sample split is accepted, refused or not offered· 
because no one ~~s available to accept it. 
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Discussion 

Althouqh convictions have been affirmed where the qovern
ment has lost or destroyed an evidentiary sample, the courts 
have bequn to sympathize with a defendant's request to indepen
dently inspect and test. For instance, in Banks v. F.A.A., 
687 F.2d 92 (5th Cir. 1982) the courts reversed the dismissal 
of two air traffic controllers who were fired after drugs 
were found in their urine. The defendants claimed that their 
due process rights were violated because F.A.A. allowed the 
private lab which had tested the urine to destroy it after it 
was analyzed. The court agreed that it was •crucial• that the 
samples were not available for independent testing and dis
counted the government's claim that cross examination of the 
independent testing chemist and challenging the testinq methods 
were sufficient. Citinq the principles of United States v. 
Gordon, 580 F.2d 827 (5th Cir.), cert. denied,439 u.s. 1051 
(1978)~ the court stated: 

The laboratory tests here were the only 
meaningful evidence resulting in the--
discharges. The accuracy of those tests, 
including the possibility that the sampl~s 
were mixed up, damaged, or even inaccurately 
tested, was the likely determinant of the 
entire case. Id. at 94. (emphasis in oriqin~l) 

In Gordon, even though the government made available 
samples of the three seized chemicals to the defense, the 
court found that it was error not to also have turned ·over 
the chemical which the government chemist made from the three 
seized chemicals.. The reasoning of this and other similar 
cases is that if the government intends to introduce secondary 
evidence (i.e., photographs, testimony, test results), then 
it should retain the primary evidence for defense inspection 
and testing. 

One more case widely cited is u.s. v. Loud Hawk, 628 F2d 
li39 (9th Cir. 1979), cert. denied, 445 u.s. 917 (1980). In 
this case, state law eiif'Orcement officers destroyed seized dyna
mite after thoroughly examining it and photographing it. The 
defense argued that the material was not dynamite and that they 
were not ~otified of the state's intention to destroy it and 
therefore, did not get a chance to test it. The court held 
that even though the dynamite was destroyed for •public safety 
considerations,• it was evidence and it should have b~en 
preserved for tbe defense. 

The Fifth (U.S. v. Gordon, supra.), Ninth (U.S. v. Loud 
Hawk, supra.)·, Third (Government of the Virqin Islands v. 
Testamark, 570· F.2d 1162, 1978), Eleventh (U.S. v. Nabors, 707 
F~2d 1294, 1983) and. First (U.S. v. Picariello, 568 F.2d 222, 
1•78), Circuits are not sympathetic t6 the argument that 
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evidence which has been destroyed is not •suppressed.• Under 
Brady v. Maryland, 373 u.s. 83 (1963) and following the 
reasoning of u.s. v. Bryant, 439 F2d 642 (D.c. Cir. 1971)1 
courts have found that a right to discover implies a duty to 
preserve. Therefore, sufficient quantities of the evidence 
should be obtained and preserved so that both the government 
and the ·defense can perform tests. 

IV. TECHNICAL SAMPLES WHICH DEGENERATE 

Backqround 

Samples taken by the government may, no matter how scienti
fically preserved, degenerate with the passage of time. Thus, 
even if there is an adequate amount of the material for defense 
testing, it may no longer be suitable for testing by the time 
the defense is notified or by the time a defendant is identi
fied. This will only be an issue when the defense has not 
obtained a split sample at the time the sample was taken by the 
Government. 

Issue 

What. steps should the government take when it has poss
ession of evidence which 4egenerates? 

Guidelines 

Under no circumstances will samples, residues, or sample 
containers used in cases assigned to the Office of Criminal 
Investigations be destroyed, regardless of their condition, 
without following disposal procedures established in Section II 
above. If the chemical and/or biological properties of the 
evidence seized remains stable for only a short period of time, 
the Office of Criminal Investigations should be not~fied by 
the laboratory personnel. Agency personnel and/or a prosecutor 
will then notify the defense. The notification should state 
that the government has a sample and that the defense has 
until a certain date to inspect or obtain the sample for indepen
dent testing. The target must be notified as soon as possible · 
after formal charges have been brought. Whenever the target 
is notified, court approval to destroy after the stated date, 
whether or not the defense responds to the notice, must be 
obtained. This can be accomplished by way of the All Writs 
Act or by a motion to the court which has jurisdiction ove~ 
the ease. 

iscussion 

This is ·a difficult and. sensitive area because of the 
time considerations when evidence is likely to self-destruct. 

·.To avoid an allegation of bad faith,· it _will be important 
that the government give notice as soori as ~ossible, so that 
the defense has adequate time to retain their own experts 
and to start their own· testing. 

..... -
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Notice should include a technical person's preliminary 
assessment of what the sample contains, when it was obtained 
and the rate of anticipated degeneration. The Agency has good 
technical information upon which to make sound assessments of 
how long a sample may be held and still retain its integrity 
for its intended purpose. The name and phone number of the 
prosecutor and agent to contact should also be included. If 
the defense responds to the notice, the u.s. Attorney's office 
should be contacted and the arrangements for the transfer of a 
portion of the sample should be coordinated with that office. 

v. Laboratory Procedures 

Issue 

What procedures should be used in the laboratory in handling 
evidence for criminal enforcement cases? 

Guidelines 

All evidence obtained on behalf of the Office of Criminal 
Investigations will be obtained, tested and preserved by Agency 
laboratories. Unless unavoidable, no contract laboratories 
will be employed. Until further guidance is issued, each Agency 
laboratory will in~titute its own procedures to ensure the 
security of the paperwork and the samples. These procedures 
~ill supplement those already in force in this this area. 

Discussion 

Because of superior quality control and simplified chain 
of custody, technical samples collected in criminal cases should 
be analyzed whenever possible in EPA laboratories, rather than 
·contract laboratories. In addition, samples and paperwork 
(on these samples) should not be tampered with or discussed 
with persons who ar• not assigned to work· on the case. A 
premature disclosure, even inadvertant, to a company,· the 
media, or other individuals can jeopardize the success of the 
investigation and the safety of the investigators. 

Furthermore, the •tighter• the chain of custody, the easier 
it will be to prove the case in court. Since it may be necessary 
to bring into court each individual who handled, tested or packaged 
the samples, the fewer individuals involved, the better. Because 
of the complexity of the sampling and testinq procedures, the 
laboratories are authorized to determine their own methods for 
making sure that.no •unnecessary• personnel handle the evidence. 

It is assumed that the quality control guidelines and methods 
already in use by the laboratories will be applied with particular 
care in the development of criminal cases. 
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"Guidance Concerning Compliance with the Jencks Act", dated November 21, 
1983. See GM-23. Superseded and replaced by V.8. below. 
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"Policy and Procedure on Parallel Proceedings at the EPA", dated January 
23, 1984. See GM-30. Superseded. 
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Jencks Act 

~he Jencks Act (18 o.s.c. 53500) provides that in a 
federal criminal prosecution, after a witness called by the 
United States has testified on direct examination, the court, 
on motion of the defendant, shall order the United States to 
produce any •statement•, as defined in the Act, in the 
possession of the United States that relates to the subject 
matter as to which the witness has testified. Any witness 
called by the United States is subject to the Jencks Act·. 
Therefore, the •statements• of environmental engineers, 
technicians, laboratory personnel, criminal investigators, 
inspectors, and EPA lawyers may be ordered turned over to 
the defense if any of these individuals testifies for the 
Government. The need for a complete understanding of the 
requirements of the Jencks Act, by all EPA personnel, can
not. be underestimated. The identity of government witnesses 
cannot be accurately predicted in advance, and the sanctions 
for losing, destroying or misplacing •Jencks Act material• 
can be severe. 

The Act (the text of which is set forth in Appendix A) r;; 
has generated a considerable amount of case law. Litigation~ 
has mainly ·concerned questions as to what is a •statement• ~ 
and what sanctions should be imposed should the Government ~ 
fail to produce Jencks Act material. This memorandum will 
discuss these points and the procedures which must be used ~, 
to preserve the material. 
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Issue 

What written materials will be considered •statements• 
subject to production to the defense during the course of 
criminal litigation? 

Discussion 

A •statement• is defined in part in 18 u.s.c. S3500(e) 
as (1) a written statement made by the witness and signed or 
otherwise adopted or approved by him1 or- ( 2) a stenographic, 
mechanical, electrical, or other recording, or a transcription 
thereof, which is a substantially verbatim recital of an oral 
statement made by the witness and recorded contemporaneously 
with the making of such oral statement. 

•ce)(l) Statements•: Under subsection (e)(l), a written 
statement can be a report written by an agent and adopted ·by 

·the witness. That is, if an agent writes up a report and 
either reads it back to the witness or lets the witness read 
it and then has the witness, in writing or orally, approve 
what has been written, then the witness has •adopted• the 
statement and it becomes the witness's statement. This 
statement or report does not have to be written at the time· 

-·of the' intervie~of the witness. If an agent talks to a vit~- · 
ness, types up a report a few days later and shows the report 
to the witness who approves it, it is an •ce)(l) statement• 
of the witness. A document written by a witness, whether 
signed or unsigned, is also a statement and, if turned over 
to an agent, must be retained as Jencks Act material. 

Criminal investigators or agents intentionally obtaining 
statements from potential witnesses are not the only EPA 
personnel who may create •ce)(l) statements.• If an EPA 
technician or inspector writes a report which a facility 
manager reads and certifies as being accurate, then this 
report may be considered the •statement• of the facility 
manager. The manager has •adopted• the report. Also, the 
notes or laboratory reports of a technician or inspector 
are •ce)(l) statements• as to that technician or inspector. 
If the technician or inspector testifies, then these notes 
or reports must be turned over to the defense if they relate 
to the subject matter of the direct testimony. It does not 
matter who records the statement or for what purpose1 it 
remains~ncks Act material. EPA technical personnel must 
keep any notes that they have made of interviews with facil
ity personnel (or other potential witnesses) as well as notes 
r.ecording actions ,,hich may later be the subject of a criminal 
prosecution. 
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•(e)(2) Statements•: ·sta~ements which are •(e)(2) statements• 
include not only tape recordings, but any notes which can be 
considered a •substantially verbatim recital• of a witness's 
oral statement. If an agent takes notes quoting, or writing. 
down in a substantially verbatim form, the words of a witness 
and these notes are taken either at or near the time of the 
witness's oral statement, these notes become the witness's 
•(e)(2) statement•. The agent taking the notes is viewed in 
the manner of a stenographer who accurately memorializes the 
witness's words. The witness does not have to approve or 
adopt the agent's notes. Be does not have to even know that 
notes were being taken. If the agent has captured the witness's 
words on paper, then these words are the witness's statement 
even if he is unaware that he is making a statement. 

Agents who testify in court oecome witnesses whose 
statements also must be turned over to the defense. Investi
gative reports, written interpretations or impressions of a 
case, and written analyses of case problems and issues may 
all be •statements• of an agent. Por instance, a report of 
a witness interview may not be a witness's •(e)(l)• or •(e)(2)" 
statement because it does not dir.ectly quote the witness or 
capture the witness's words in a substantially verbatim formr 
However, it may be the •ce)(l) statement• of the agent who 
wrote the report. •The written report of the agent, however, 
is just as much a verbatim statement of the agent who prepares 
it as a written statement of an informer, incorporated in 
the report, is the statement of the informer.• Holmes v. 
United States, 271 F.2d 655, 658 (4th Cir. 1959). 

•Running resumes• of F.B.I. agents, detectives or EPA 
agents are •ce)(l) statements• of the agent and may be 
producible. If a Special Agent testifies, it can be antici- · 
pated that his/her notes, reports to SAICs, case referral 
r•ports, and investigative reports will be producible if the 
direct testimony covers areas which are discussed in these 
previously written documents. United States v. Sink, 586 
F.2d 1041 (5th Cir. 1978), cert. denied, 443 U.S. 912 (1979)1 
Holmes v. United States, supra: Although it is incumbent 
upon the trial j~dge to separate out personal evaluations 
and •discussions of legal and practical problems of a prose
cution• from the •running resumes• (or from any document 
which contains Jencks Act material), the writer who includes 
extraneous material always runs the risk of a judge deciding 
against excision. United States v. Pfingst, 377 F.2d 177, 
195 (2d Cir.), cert. denied, 412 U.S. 941 (1973). Material 
in an agent's ~eport which is sensitive or which might affect 
the security of EPA's investigative techniques is not exempt 
from Jencks Act requirements. West v. United States, 274 
F.2d 885 (6th· Cir. 1960), cert:-d'inied, 365 U.S. 819 (1961). 
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Notes, reports, etc., in the hands of any EPA employee-
including criminal investigators, lawyers and technical 
persons--are considered •tn the possession of the government.• 
Therefore, if an EPA employee fails to disclose Jencks Act 
material to the prosecutor, that failure will be held against 
the Government even though it is the agent rather than the 
prosecutor who has failed to preserve something. United 
States v. Bryant, 439 P.2d 642 (D.C. Cir. 1971)1 Emmett v. 
Ricketts, 397 F. Supp. 1025 (N.D. Ga. 1975)1 United States v. 
Niederberger, 580 F.2d 63 (3d Cir. 1978)1 United States v. 
Williams, 604 F.2d 1102 (8th Cir. 1979). As soon as a case 
1s opened by the Office of Criminal Investigations, ·the agent 
assigned to the case should inventory all existing notes and 
reports concerning potential government witnesses in the 
possession of, or known to, all Agency personnel involved in 
the case, and inform them of their obligation to retain such 
material. Copies of this Agency's guidance on the Jencks Act 
should also be distributed to such personnel. 

Courts will require the Government to turn over any material 
which fits the •statement• defi~ition if it relates to the . 
subject matter of the witness's direct testimony. Any material 
which either is not a statement of the witness or does not 
relate to the subject matter of the witness's direct testimony 
will be ~xcised-from the document. A judge may not exercise 
his or her own judgment as to what material is important, 
helpful or necessary for the defense. If it is a statement 
that relates to the direct testimony, it must be turned 
over. 

Courts have broadly interpreted the phrase •relates to 
the subject matter as to which the witness has testified,• in 
Section (b) of the Act. However, courts have more restric
tively defined •statements• under Section (e). Acknowledging 
that it is unfair to cross-examine a witness using material 
which does not represent what the witness in fact said, 
courts have excluded-material that is really the agent's 
words or impressions rather than those of the witness. In 
Palermo v. United States, 360 o.s. 343 (1959), the Court 
affirmed the denial of the production of a 600-word memoran
dum in which the Government agent summarized a three and a · 
half hour interrogation of a witness who testified at trial. 
In one of the first Supreme Court decisions discussing the 
•statement• definition of the Jencks Act, the Court attempted 
to clarify what courts may exclude: 
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(S]ummaries of an oral statement which evidence substan
tial selection of material, or which were prepared after 
the interview without the aid of complete notes, and hence 
rest on the memory of the agent, are not to be produced. 
Neither, of course, are statements which contain the 
agent's interpretations or impressions. 

360 u.s. at 353. If a court describes an agent's notes as 
•rough•, •random• or •brief•, it will be signaling its finding 
that the notes are not •statements• ~s to the witness referred 
to in the notes. 

To determine whether notes accurately reflect a witness's 
words, courts will consider the extent to which the writing 
conforms to the witness's language (e.g., •r dumped it because 
I thought the load was hot.•); l/ the number of pages of notes 
in relation to the length of the interview (e.g., one page of 
notes after three hours of interviewing); 2/ ·the lapse of time 
between the interview and its transcription; 3/ the appearance 
of the substance of the witness's remarks (i.e., are they in 
quotation marks? in sentence form?); 4/ and the presence of 
comments or ideas of the interviewer.-~/ · 

The Jencks Act clearly gives the court the authority to 
determine, after an in camera inspection, what is Jencks Act 
material and what is-riot. It is not the Government's function 
to excise material: rather, any notes or memoranda which 
conceivably could be viewed as Jencks Act material should be 
provided to the prosecutor for review by the courts. 

1/ Palermo v. United States, supra. 

2/ United States v. Judon, 581 F.2d 553 (5th Cir. 1978): 
United States v. Durham, 587 F.2d 799 (5th Cir. 1979); 
Goldberg v. United States, 425 U.S. 94 (1976); Palermo v. 
United States, supra • 

. ·3/ Campbell v. United States, 365 U.S. 85 (1961). 

4/ United States v. Muckenstrum, 515 F.2d 568 (5th Cir.), 
eert. denied, 423. U.S. 1032 (1975); United States v. 
"Piiiiiett, 496 F~2d 293 (10th Cir. 1974); united States v. 
Bines, 455 F.2d 1317 (D.C. Cir. 1971). 

5/ United States v. Pfingst, supra • ..... 

I/·-·"'" 
I .. - _ _.. 
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Issue 

When must Jencks Act material be made available to the 
·defense and what are the sanctions if it is not made 
available? 

Discussion 

If a prosecutor decides to follow strictly the letter 
of the law, he or she need not turn over Jencks Act material 
until after the witness has testified at trial for the Govern-
ment. However, because of the delay which this creates. (while 
the defense reviews the material), most courts expect that a 
prosecutor will agree to turn over Jencks Act material either 
at the start of each day of trial or before the witness testi
fies on direct examination. Some prosecutors even allow the 
defense to examine ·the material before trial. 

As in any area of the law, different courts interpret 
the Jencks Act differently. Prosecutors who are aware of 
previous rulings by a court on Jencks Act issues will conform 
their practice accordingly. Therefore, what one prosecutor 
considers Jencks Act material, another may not. EPA personnel 
must accommodate themselves to the practice of the prosecutor 
within their jurisdiction. 

The Congressional purpose of the Act is to allow the 
defendant to have, for impeachment purposes, •relevant and 
competent statements of a governmental witness in possession 
of the Government touching the events or activities as to 
which the witness has testified at trial.• Campbell v. United 
States, supra, 365 u.s. at 92. If the defense's ability to 
cross-examine is impeded by the deliberate or inadver·tent 
loss, by the Government, of Jencks Act matei'Ial, the Court 
may decide not to allow the witness to testify at all or to 
strike the witness's entire testimony. Of course, the effect 
of completely excluding the testimony of a Government witness 
may be significant. 

Although the Act does not require the automatic imposi
tion of sanctions for failure to preserve potential Jencks 
Act material, courts have warned law enforcement agencies of 
their duty to promulgate procedures to ensure preservation. 

[S]anctions for non-disclosure based on loss of evidence 
will be invoked in the future unless the Government can 
show that it has promulgated, enforced, and attempted in 
good faith. to. follow rigorous and systematic procedures 
designated to preserve all discoverable evidence gathered 
in the course of a crimTriil investigation. The burden, 
of. course~ is on the Government to make ~his showing. 
Negligent failure to comply with the required procedures 
will provide no excuse. 
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United states v. Bryant, 439 F.2d 642 co.c. Cir. 1971) 
{footnote omitted)(emphasis in original). . 

In light of the sanctions that can flow from a failure 
to preserve Jencks Act material, as well as Government's 
inherent responsibility to preserve discoverable evidence, it 
is incumbent upon EPA to develop procedures that will ensure 
this end. 

Issue 

What procedures should be implemented throughout the 
Agency to preserve Jencks Act material? 

~iscussion 

As a general rule, after a matter is referred to EPA's 
Off ice of Criminal Investigations, the case agent, will be 
responsible for reports written to document factual develop
ments in ongoing cases. This would include, for example, 
interview write-ups, surveillance reports, documentation 
of the receipt of physical evidence, etc. One clear exception 
to this general rule will be Agency technical personnel who 
will continue to draft reports documenting sampling data 
and analysis, chain of custody information, etc. 

If more than one investigator is involved in an investi
gation, only one report should be written documenting a 
specific event unless circumstances mandate otherwise. 

All work notes should be retained by Agency personnel 
working on the criminal investigation until the final disposi
tion of the case. This potential Jencks Act material must 
·be kept in secured files when not in· immediate use. Any 
notes taken at the time of the event, or at the time of the 
interview, as well as reports composed from the notes must be 
retained. Intermediate drafts need not be retained. 

Investigative reports and technical reports should not 
include the writer's subjective thoughts, impressions or 
general opinions concerning a case. If it is thought necessary 
to reduce to writing information that is not strictly factual, 
this should be kept separately in secured files. It is more 
likely that material which is arguably not producible under 

· the Act will be withheld from the defense if it is kept apart 
from material which is clearly Jencks Act material. .Rather . 
than disputing .in court which portions of reports should be 
excised, everything within a report should be relevant and 
objective material. Extraneous material which does not 
directly relate to a case should not be included in investi
gative reports on that case. 

- -·- ·· .. -.:: '-·-__ ..1 __ _ 
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-- DAA Civil, who, in conjunction with the OAA
Criminal, will coordinate final discussions 
with and input trom the Department ot Justice 
(and, as necessary, State enforcement 
personnel.) 

-- Assistant Administrator, Office ot Enforcement 
and Compliance Monitorinq. 

Time limits will be met. Extensions ot time limits will be 
allowed only tor qood cause and required approval by the CAA 
Civ~l and should not exceed five (5) workinq days. Routine 
preparation of analyses or implementinq memoranda shall not be 
appropriate reasons tor delay or extensions ot time in the review 
process. 

9. When the referral package and implementing memorandum 
have been signed by the Assistant Administrator, the package will 
be returned to the preparinq ottice. The ottice assigned 
responsibility tor preparation ot the referral must assure 
distribution ot copies ot the reterral memorandum to th• persons 
named in paragraph 4. 

£Jpergency Clearances 

10. When the public health or the environment is 
significantly endangered, and in the judqment of the Region· 
immediate civil or administrative action is required to · 
stabilize or to control an emergency tact situation when there 
would otherwise be need tor approval of parallel proceedinqs, the 
Reqion may seek emergency clearance. Prior to seeking emergency 
clearance, the Region shall consult with the Special (Resident) 
Agent in Charge ot that Reqion. Emergency clearance may be 
requested by telephonic contact between the Reqional 
Administrator or Deputy Reqional Adlllinistrator and Reqional 
counsel with the Assistant Administrator - Office ot Entoreement 
and Compliance Monitoring for limited civil or administrative 
action. This Eaerqency Request will then be meaorialized by the 
Reqion in accordance with the procedures outlined above. 

Baezqency approval will be limited to an immediate need to 
stabilise a fact situation or protect aqainst t~qniticant . 
environ11ental hara or public endangerment~ and •w not a 
sucstitute for. final, formal approval ot parallel proceedings. 

cc: Gerald H .. Yamada 



IJ»On l'C'iat of t;he 'ftem1est at Beadg,Uarters; 

'· Upon receipt by the Assistant Administrator, the 
requeat for parallel proceedinqs will tirst be sent to the Deputy 
Assistant Administrator tor Civil Enforcement (DAA Civil). The 
CAA Civil will assiqn and deleqate the preparation of the 
referral packaqe. 

7. Upon receipt of their information copies, each Deputy 
Assistant Administrator will assiqn a staff attorney to work on 
the request. The staff attorney should begin preliminary issue 
exploration illllediately after receiving the aaaiqnment. 
Preliminary issue exploration includes having discussions and 
conferences with other attorneys and EPA or Regional staff. This 
is necessary to prepare the matter for speedy review when the 
request is actually received from the DAA Civil. Mote: It is 
anticipated that before there-is discussion of a parallel 
proceedinq request vith the Depart.wient of Justice by 
headquarters, all affected progr .... vill exchanqe illror.ation and 
vieva, and discuss the -ri ta of the requ-t to atablish an . 
Aqency consensus before seeltinq inf or.ation or co-.n.t fro• 
outside sources, departllents, a9enci- or inclividwala. 

8. Th• office assiqned responsibility for the request 
shall process the request into a referral package within eiqht 
(8) working days. Within the eight day limit for and durinq 
preparation of the referral packaqe, the office assiqned 
responsibility tor t~e package preparation is expected to confer 
with all affected media.representative• during its preparation of 
the package. The referral package shall include a meaorandwa 
drafted to the Regional counsel from th• Assistant Administrator, 
retlecting approval or disapproval of th• request. The final 
referral packaqe should reflect th• concurrence of each Associate 
Entorceaent Counsel for each mediUJI identified as affected by the 
request for parallel proceedings. The final package will then be 
forwarded to each of the followin9 oftic•• in turn, which will 
each complete ita review within five (5) working days of 
receiving the package: 

-- Deputy Assistant Administrator tor Civil 
Enforcement (DAA Civil) , 

-- Office of Criminal El ~rc••ent counsel (OCEC), 
who will discuss the referral with the Regional 
criminal enforcement contact. 
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"Functions and General Operating Procedures for the Criminal Enforcement 
Program", dated January 7, 1985. See GM-15. 
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APPENDIX A 

53500 Demands for production of statements and repo~ts of 
witnesses. 

(a) I~ any criminal prosecution brought by the United 
States, no statement or report in the possession of the United 
States.wh:ch was made by a Government witness or prospective 
Government witness (other than the defendant) shal~ be the 
subject of subpoena, discovery, or inspection unti~ said wit
ness has testified on direct examination in the trial of the 
case. 

(b) After a witness called by the United States has tes
tified on direct examination, the court shall, on motion of 
the defendant, order the United States to produce any state
ment (as hereinafter defined) of the witness in the possession 
of the United States which relates to the subject matter as to 
which the witness has testified. If the entire contents of 
any such statement relate to the subject matter of the testi
mony .of the witness, the court shall order it to be delivered 
directly to the defendant for bis examination and use. 

(c) If the United States claims that any statement 
ordered to be produced under this section contains matter 
which does not relate to the subject matter of the testimony 
of the witness, the court shall order the United States to 
deliver such statement for the inspection of the court in 
camera. Upon such delivery the court shall excise the portions 
of such statement which do not relate to the subject matter of 
the testimony of the witness. With such material excised, the 
court shall then direct delivery of such statement to the 
defendant for his use •. If, pursuant to such procedure, any 
portion of such statement is withheld from the defendant and 
the defendant objects to such withholding, and the trial is 
continued ·to an adjudication of the guilt of the defendant, 
the eniire text of such statement shall be preserved by the 
United States and, in ~he event ~he defendant appeals, shall 
be made available to the appella~e court for the purpose of 
determining the correctness of the ruling of the trial judge. 
Whenever any statement is delivered to a defendant pursuant. to 
this section, the court in its discretion, upon application of 
said defendant, may recess proceedings in the trial for such 
time as it may determine to be reasonably required for the 
examination of such statement by said defendant and his 

·preparation for its use in the trial. 

, 
-~ 
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(d) If the United States elects not to comply with an 
order of the court under subsection (b) or (c) hereof to 
deliver to the defendant any such statement, or such portion 
hereof as the court may direct, the court shall strike from 
the record the testimony of the witness, and the trial shall 
proceed unless the court in its discretion shall determine 
that the interest interests of justice require that a mistrial 
be declared. 

(e) The term •statement•, as used in subsections ·(b), 
(c), and (d) of this section in relation to any witness 
called by the United States, means--

Cl) a written statement made by said witness and 
signed or otherwise adopted or approved by him; 

(2) a stenographic, mechanical, electrical, or other 
recording, or a transcription thereof, which is 
a substantially verbatim recital of an oral 
statement made by saia witness and recorded 
contemporaneously with the making of such· oral 
statement; or 

(3) a statement, however taken or recorded, or a 
transcription thereof, i~ any, made by said 
witness to a grand jury. 



v.12. 

"Procedures for Requesting and Obtaining Approval of Parallel Proceedings", 
dated June 15, 1989. Excludes attachment entitled "Guidelines on 
Investigative Procedures for Parallel Proceedings". 

. ~) _. ---. 
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MEMO RAH DUK 

SUBJECT: Procedures tor Requestinq and Obtaininq Approval ot 
Parallel Proceedinqs 

FROM: Edward E. Reich ,,--. JI!' f"': ~ 
Actinq Assistant~strator~ ~ "'----... 

TO: Reqional Counsels, Reqions I-X 
Associate Enforcement Counsels 

This memorandum supersedes and replaces a prior OECM policy 
document, dated April 2, 1987, entitled "Handlinq Requests f?r 
Parallel Proceedinqs." 

Althouqh not favored as a qeneral matter, the parallel 
proceedinq occasionally is necessary or desirable as the best way 
to achieve EPA qoals and objectives. Parallel administrative or 
~ivil proceedinqs which conform to Aqency policy may be approved 
by the Assistant Administrator, Oftice ot Enforcement and 
compliance Monitorinq, before or after the initiati~n ot a· 
criminal proceedinq. Use of the followinq procedural steps will 
ensure the most expeditious treatment of a Reqional request for 
parallel proceedinqs: 

Initiation ot th• Parallel ProceecliDqs Remieat: 

l. A Reqion initiates a request for parallel procaedinqs 
by memorandwa directed to the Assistant Administrator, Office of 
Enforcement and Compliance Monitorinq. The memorandwa request 
for parallel proceedinqs should include the following: 

-- background information includinq a statement 
concerning the status ot administrative or civil 
evidence or information qathering with respect to 
the matt • tor which approval is being sought, and 
a statement that th• Reqion has ma~e inquiry and is 
not pursuing any.administrative or civil proceedinq 
f ~r any purpose other than the one for which the 
approval is being souqht. 



.,,._~·-. ·7 

• 

- 2 -

-- a brier tactual outline of each proposed civil or 
administrative action; 

-- a brier description of the existing criminal 
investigation or action; and, 

-- a specitic statement explaining why simultaneous 
actions are necessary and the specitic aspects of 
the Agency parallel proceedings policy which justify 
this request. 

2. The memorandum request tor parallel proceedings should 
be prepared by the Regional counsel. The memo should be signed 
by the Off ice of Regional Counsel an~ by affected Regional 
Program.Manager(s). 

J. All factors affecting potential enforcement actions -
criminal, civil and administrative -- should be coordinated 
within the Reqion before the decision to request approval for 
parallel proceedings. However, once the decision is made, in 
advance of sending the memorandum request, th• Office of 
Regional Counsel should call the Special (Resident) Aqent in 
Charge in that Region and the Off ice of Criminal Enforcement 
Counsel (OCEC) in Headquarters that the request ls coming. 

4. Simultaneous information copies of the request tor 
approval together with any supporting attachments should be sent 
to the following persons: 

A. Deputy Assistant Administrator tor Criminal 
Enforcement: 

B. Deputy Assistant Administrator tor Civil 
Enforcement: 

c. Regional Criminal Enforcement Counsel tor the 
request~ng Region; 

D. Special (or Resident) Agent in Charge in the 
requesting Region; 

B. Chief of the Enviroruaental Enf~rcement Section 
(!ES), Oepartm ~t of Justice: end, 

F. Chief of the Environmental Crimes Section (ECS), 
Department ·of Justice. 

5. While awaiting approval of req\lests tor parallel 
proceedings, Regional personnel may continue good faith 
inspection and monitoring activities, ~ut Agency policy with ( 
respect to separation of civil and criminal staff shall be 
followed in anticipation of approval of th• request • 
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# "Revised EPA Guidance for Parallel Proceedings", dated June 21, 1989. 
This document together with v.12. above, supersedes and replaces the 
documents at V. 6. , V. 7. , and V. 10. This document is supplemented by the 
document at V.14. 

' 
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MEMORANDUM 

OFFICE Of' 
ElllFOllCfMIEl'llT .UOO 

COMl'\.Wlll:I llilOllMTOlllllC. 

$OBJECT: Revised EPA Guidance for Parallel Proceedings 

FROM: Edward E. Reich c e- r-: 
Acting Assistant Administrator • 

TO: Assistant Administrators 
Associate Administrators 
Headquarters Enforcement Program Off ice Directors 
Regional Administrators, I-X 
Deputy Regional Administrators, I-X 
Regional Counsel, I-X 

Attached for your use and distribution is the revised 
guidance on parallel proceedings. Copies of the "Guidelines on 
Investigative Procedures for Parallel Proceedings• should be made 
available at once to all affected enforcement personnel, program 
managers, and senior staff. Also included in the Guidelines is a 
short form, two-page "Easy Access to Parallel Proceedings 
Guidance by Five.Rules of Thumb" which you may wish to post 
prominently in all civil enforcement off ices. 

Effective immediately, thes,-:. Guidelines constitute Agency 
policy with respect to parallel proceedings. These Guidelines, 
taken together with the June 15, 1989 memorandum, "Procedures for 
Requesting and Obtaining Approval of Parallel Proceedings•, 
(attached) supersede and replace the following five memoranda 
dealing with parallel proceedings: 

--"Policies and Procedures on Parallel Proceedings at the 
Environmental Protection Agency," dated January 23, 1984: 

--"The Use of Administrative Discovery Devices in the 
Development of cases Assigned to the Off ice of Criminal 
Investigations," February 16, 1984: 



--"The Role of EPA Supervisors During Parallel Proceedings." 
March 12, 1985: 

--"Implementation of Guidance on Parallel Proceedings," 
February 3, 1986; and, 

--"Handling Requests for Parallel Proceedings," April 2, 
1987. 

This final guidance reflects all of the comments received 
upon the several. prior drafts circulated over the past several 
months. These Agency Guidelines also reflect the comments of the 
Department of Justice and correlate with their october 13, 1987, 
"Guidelines for Civil and criminal Parallel Proceedings." Your 
comments were very helpful, and we appreciated your assistance in 
making the guidance useful as a field reference tool. 
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# "Supplement to Parallel Proceedings Guidance and Procedures for 
Requesting and Obtaining Approval of Parallel Proceedings", dated July 18, 
1990. 
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MEMORANDUM 

UNITED STATES ENVIAONMINTAL PAOTICT10N AGENCY 

WASHINGTON, D.C. H•• 

JUL ! 8 1900 

OllllCI O' 
ll"O•CI 11111 T 

SUBJECT: Supplement to Parallel Proceedings Guidance and 
Procedures for Requesting and Obtaining Approval of 
Parallel Proc~ 

FROM: James M. Strock..__; ~ 
Assistant Administr~r 

TO: Regional Counsels, Regions I-X 
Associate Enforcement Counsels 
Director, Office of Criminal Enforcement 
Director, Office of Civil Enforcement 

As a result of the recent reorganization of and realignments 
within the Off ice of Enforcement, changes must be made to the 
parallel proceedings policy and to procedures for requesting and 
obtaining approval of parallel proceedings requests. This 
memorandum supplements prior memoranda dated June 15, 1989, 
"Procedures for Requesting and Obtaining Approval of Parallel 
Proceedings," and June 21, lS-89, "Revised EPA Guidance for 
Parallel Proceedings," which transmitted "Guidelines on 
Investigative Procedures for Parallel Proceedings," to the degree 
necessary to change certain references and terms used in those 
memoranda. The procedures, policy and guidance provided by the 
memoranda dated June 15 and 21, 1989, remain fully effective, 
except as revised as follows: 

1. Two revised flow charts, which replace the one 
previously supplied with the memorandum dated June 15, 1989, are 
attached. These charts should be used instead of the earlier one 
as an aid in routing the parallel proceeding request. 

2. Requests for parallel proceedings will continue to be 
submitted by memoranda from the Office of Regional counsel, 
directed to the Assistant Administrator, OE. Information copies 
should also be sent simultaneously to the Off ice of .Criminal 
Enforcement and to the attention of the Associate Enforcement 
Counsel for the principal media affected by the parallel 
proceeding request (Chart I). 

( (-··., 
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3. Upon receipt in the Office of the Assistant 
Administrator, the Deputy Assistant Administrator will assign the 
request to an Associate Enforcement counsel for preparation of 
the package, which will then be routed for concurrence and action 
within Headquarters as provided by the existing policy and 
procedures (Chart II). (A request for parallel proceedings which 
involves a request for suspension or debarment or discretionary 
listing and for which there is an ongoing e~vironmental criminal 
investigation will be routed to the Off ice oi Criminal · 
Enforcement for preparation of the package for internal OE 
concurrence and AA approval.) 

4. The following titles and terms, used in prior 
memoranda, have been changed as indicated: 

"Office of Enforcement and Compliance Monitoring (OECM)" to 
"Office of Enforcement (OE)" 

"Deputy Assistant Administrator, Civil" to "Director, 
Off ice of Civil Enforcement" 

"Deputy Assistant Administrator, Criminal" to "Director, 
Off ice of Criminal Enforcement" 

Attachments 

cc: Gerald H. Yamada, Deputy General Counsel 
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"Municipal Enf9rcement Case Requirements", dated December 14, 1982. 





\Jl'!ITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, CC 20460. 

DEC I 4 1982 

OFFICE OF 
. LEGAL ANO ENFORCEMENT CC 

MEMORANDUM 

SUBJECT: 

FROM 

TO 

. . 

. . 

Municipal Enforcemen
1
t 7'3\e Requirements 

Louise O. Jacobs J-f~ 
Associate Enforce~ent Counsel for Water 

v .. 
All Attorneys 
Water Enforcement Division, OLEC 

Please ensure that the following.information is contained 
in all referrals sent to the Department of Justice for 
prosecution of municipal violations: 

0 

0 

0 

Confirmation of the municipality's permit requirements; 

Listing of precise nature of violation of the requirements~ 

Information about altern~tives for solving the problem 
which are likely, in the· opinion of an informed indivi
dual, to be successful. The informant sho~ld be some
one who knows the plant and violation, is familiar 
with the kind of violations occurring, is knowledgeable 
about sewage treatment systems in general, and is of 
the opini6n that these particular violations are 
possible to solve by one of several alternatives posited. 
The informant should be identified in the referral. 
A JRB report may ordinarily suffice to meet this 
requirement; · 

"First-cut" information indicating that the cost of a 
probably feasible solution is one which ·this mu~icipalit~ 
will not find it totally impossible to pay. We will 
discuss at a later date some sources for this "first
cut" conclusion. One source ~f such informatiori 
might be the OW t.est (Longest office) ·for whether a~· 
given munipality can support a'grant. Anothei.sour~e: 
might be the economists on ~t~ff .. in Re0ion III •. · . . . . . . . . . -

You will note that· the tests lis~ed are broad·~~d general . 
. . This is purp6s~ful, p~rticul~rl~·in.~he·6ase of ~he ~inaneial~·. 
··information requ·~~ts .. Th~ pu.rpose of coilecting ·i::.hi~ inform.it ion 

. . . . . . . . . . . .· . . . . . 
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is to provide the Department of Justice with a rough, predis
covery screening of the case, containing enough information 
to indicate to a sensible lawyer that filing is warranted, but 
certainly not enough to make a conscientious lawyer comfortable 
at the time he/she enters the courtroom for the first day of trial • 

.. ..... · It is my opinion that too of ten we have tried to me~t 
the-first-day-of-trial test in our prefiling efforts, and 
that this has slowed the rate of filing beyond what might be 
desirable. · 

If after providing ·the information listed above you find 
that further information is being requested by the Department 
of Justice.,. please call this to. my attention. It may ·be that 
in a giyen case further information might be desirable. 
However, I would like to keep abreast of these .requests and 
to discuss them with;Steve Ramsey·if necessary. 

The elements listed above as materials sufficient for ..an 
average filing have been discussed by me with Stey.e, and gener~lly 
agreed upon~ 

In addition to meeting these internal requirements for a 
municipal referral, _each attorney should impress upon his/her 
regional counterpart, to the extent possible, that we prefer 
to use scarce agency resources to develop cases against larger 
municipalities, or those presenting otherwise significant 
problems~ · 1 

Examples of "otherwise significant" might include damage 
to water quality or threat to public heal.th caused by 
violations by any-sized municipality, violations having 
unusual precedential significance, or responses to an unusual 
show of recalcitrance. . . . .. 

I am sending a ·copy of this memo to Steve so-that ·he may 
make any corrections he desires in .this statement of my 
understanding of our agreement. 

cc: Mike Brown 
Steve Ramsey 



VI.A.2. 

"CWA Municipal Enforcement Cases", dated January 3, 1983. 



Subject Date 

C~A Municipal Enforceoent Cases January 3, 193,b 

To 
All EES Attorneys 

As you know, EPA is in the process of developing ·a 
municipal water enforcecent policy. Although the policy is not 
yet final, we have said we will consider filing cases against a 
mcnicipality where the agency can identify what the municipality 
must do to achieve co~pliance and that the municipality has the 
financial.wherewithal to iopleoenc the remedy. 

Mike Brown and Louise Jacobs have agreed that EPA will 
p·rovide the following infor.:iat:ion to assist us in reviewing 
these cases: 

1. Violation 

Inforcation about the precise nature and duration of 
the violation, including confircation of the municipality's per::~t 
requirements. 

2. Remedv 

An explanation of ·what the municipality must do to 
achieve compliance, basically a particularized plan of action 
identifying practical alternatives we.can propose to the court. 

· 3. Financial Cat>acitv 

Information which reflects that the proposed remedy 
will not be impossible for the municipality to fund. EPA's 
economists are putting together a test which identifies the kinds 
of informatio~ relevant to this inquiry(~., bond rating. 
assessment of staff eco.nomists, user charges). 

We also expect that the referral will identify an 
individual who has been to the plant, is faoiliar with the 
violations, and can explain how the violations can be remedied. 
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Th~ referral shquld indicate the ci vi 1 penalty the agency se.e'ks 
including the penalty ~alculation and. what amount EPA will ace~ 
as-a bottom line. . .. 

If any of the municipal enforcement: case·s which you are 
reviewing lack this infor:::Ja:ion, please advise Carol, Lloyd, or 
Chip imoediately and prepare a letter to the EPA staff at~orney 
requesting this info==iation. These cases are .i:::porta.nt to EPA 
and I would appreciate .you= e~pediting your assessment of the~. 



VI.A.3. 

NATIONAL MUNICIPAL POLICY, 49 FR 3832 (January 30, 1984). 
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ENVIRONMENTAL PROTECTION 
AGENCY 

tWM-FAL 2515-6) 

Notice of National Municipal Polley on 
Publicly-Owned Treatment WortL 

AGENCY: En\;ronmental Protection 
Agenc~·. 

ACTION: Notice of National Municipal 
Policy. 

SUMMARY: This notice sets forth the 
Environmental Protection Agency's 
policy on ensuring that all publicly
owned treatment works (POTW) comply 
with the statutory requirements and 
compliance dead-lines in the Clean 
Water Act (C\'VA). The policy describes 
the Agency's intention to focus its 
efforts on POTWs that pre,iously 
r_eceived Federal funding assistance and 
are not in compliance. on all other major 
POTWs. and on minor POTWs that are 
contributing significantly to an 
impairment of water quality. It also 
describes how the Agency expects EPA 
Regions and States to carry out the 
intent of the policy. The purposes of the 
policy are to achieve ma>Umum 
improvement in water quality in 
accordance with the goals of the CW A. 
and to protect the public's investment in 
wastewater treatment facilities. 

The Agency has recently proposed a 
regulation that redefines secondary 
treatment pursuant to the 1981 
amendments to secliun 3(Nf d) of the 
CW A. 48 FR 52258. No\•ember 16, 1953. 
This related action will help pro,·ide 
reasonable certainty regarding POT\'Vs 
applicable effluent limits and will 
facilitate implementation of this policy. 
EFFECTIVE DATE: This policy.will be 
effective January 30, 1984. 
FOR FURTHER INFORMATION CONTACT: 
Robert W. Zeller. Ph.D .. U.S. 
En\'.ironmentnl Protection Agency. EN-
338. 401 M Street. SW .• Washington. 
D.C.. 20460 (202) 4i5-8304. 

Dated: January :?.1. 19"". 

WUliam D. Ruckelahaus, 
Administrator. 

Slalement of Policy 

Y.'hen the Clean Water Act (CWA) 
Wil& passed in 19i:?. ConllJ1!SS ga\•e 
municipalities until 1977 to co~ply with 
its requirements. Congress authorized 
the Environmental Protection Agency 
(EPA) to extend the deadline to 1983 and 
then again to July 1. 1988. for some 
municipalities. In ilddition. Congreiit 
amen~cd the Act in 1981 to mcc.lify the 

basic lreatmenl requirements. Therfore. 
Congreu has authorized EPA to give 
some municip:ilities several.additional 
years to achieve compliance and bu 
also provided more reasonable 
treatment requirements for certain typn 
of facilities. 

The CW.A requires all publicly-owned 
treatment works (POTWs) to meet the 
statutory compliance deadlines and to 
achieve the water quality objectives of 
the Act. whether or not they receive 
FederRl funds. The EPA will focut on 
POTWs that previously received Federal 
funding assistance and are not cunently 
in compliance with their applicable 
effluent limi~ on all other major 
POTWs. and on minor PO'IWa that an 
contributing significantly to an 
impairment of water quality. EPA's goal 
will be to obtain compliance by PO'IWa 
as soon as possible. and no later than 
July 1, 1988. Where there are 
extraordinary circumstances that 
preclude compliance of such facilities by 
July l. 1988. EPA will work with Stales 
and the affected municipal authorities to 
ensure that these POTWs are on 
enforceable schedules for achie'inl 
compliance aa soon aa possible 
thereafter. and are doing all they C8D ill 
the meantime to abate pollution to the 
Nation's waters. 

lmplement:ition Strategy 

The A1ency is committed to pursuing 
a clear course of action that fuliills the 
iDtent of Congress and results in the 
maximum improvement in wa:er quality. 
The Asency is also committed to 
protecting the public's financial 
investment in wastewater treatment 
facilities. To meet these objectives. the 
Agency expects EPA Regions and States 
to adhere to the National policy stated 
above and to use the followinR . 
mechanism& \o carry out the intent of 
this policy. . · 

EPA Regions will cooperate with their 
respective States to denlop 1trategin 
that describe how they plan to bring 
noncompl}•ing facilities into compliance. 
These strategies should include a 
complete inventory of all noncomplyin1 
facilities. should identify the affected 
municipalities consistent with the 
National policy. and should describe a 
plan to bring these POTVlls into 
compliance as soon as possible. Regions 
and States will then use the annual 
State program grant negotiation process 
to reach agreement on the specific 
activities the}' will undertake to carry 
out the plan. 

Based on the inform:ition in the final 

. 
atrategiea. the permitting authonty 
(Re1ion or approved NPDES State) 
require affected municipal authorities to 
develop one of the following as 
necessary: 

Composite Correction Plan: An 
affected municipality that has a 
constructed POTW that is not in 
compliance with its NPDES permit 
effluent limits will be required to 
develop a Composite Correction Plan 
(CCP). The CCP should describe the 
cause(s) or noncompliance. should 
outline the coJTective actions necessary 
to achieve compliance. and should . · 
provide a ac:hedule for completing the 
required work and for achieving 
compliance. 

Municipal Complianc11 Plan: An· 
affected municipality that needs to 
construct a wastewater treatment 
facility in order to achieve compliance· 
will be required to develop a Municipal 
Compliance Plan (MCP). The MCP 
should describe the necessary treatment 
technology and estimated cost. 1hould 
outline the proposed sources and 
methods of financing the propo1ed 
facility (both construction and CAM). 
and should provide a schedule for 
achieving compliance as soon as 
possible. 

The permitting authority will use 
information in these plans and will ~ 
with the affected municipality to 
develop a reasonable sc:hed~le for 
achievins compliance. In any case 
where the affected municipal authority 
ia unable to achieve compliance 
promptly. the permitting authority will. 
in addition to setting a schedule for 
achievinR full compliance. ensure that 
the POTW undertakes appropriate 
interim step1 that lead to full 
comptiance as soon as possible. Where 
there are extraordin3ry circumstances 
that make it impossible for an affected 
municipal aud1ority to meet a July 1. 
19G8 compliance date. the permitting 
authority wiH work with the affected 
municipality to establish a fixed date 
schedule to achieve compliance in the 
ahortP.st. reasonable period of time 
thereafter. including interim abatement 
measures as appropriate. The general 
goal is to e1tablish enforceable 
compliance schedules for all affected 
municipalities by the end of FY 1985. 
Once schedules for affected 
municipalities are in place. the 
permittins authority will monitor . 
progress towards compliance and will 
take follow-up action as appropriate. 
Nothing in this policy is intended to 
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impede or delay any ongoine or future 
enforcement actions. 

Oveniew 

EPA Headquarters will overview the 
implementation of this policy to ensure 
that actions taken by Regions and States 
are consistent with National policy and 
that the Agency as a whole is making 
progress towards meeting the statutory 
deadlines and achieving the water 
quality objectives of the Act. 

Dated: January 23. 19&1. 
William D. Ruckelsbu1. 
Administrator. 
(FR~~ Filed i-z:o•: .... , •ml 
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"Municipal Enforcement: The Financial Ability Question", ctated February 17, 
1984. 
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~~a. j UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
·~. . :.. WASHINGTON. O.C. 20460 ... 

FEB 17 llM 

MEMORANDUM 

SUBJECT: Municipal Enforcement: the. Fi,nancial Ability Oues.tion 

FROM: 

TO: 

~:_ { ' /_ 
Louise D. Jacobs ( /~~--
Associate Enforcem~nt c6unsel 

for Water 

Addressees: Headquarters Water Program, Department of 
Justice, and OECM (Water) 

I was delighted with progress made in our meeting Thursday 
morning on this subject. Efforts made to discuss this subject 
among departments and among disciplines were worth the effort in 
my opinion, and we should do it more often. 

Following are some of the more important conclusions 
reached, as I understood them. 

0 The Off ice of Water will make clear to the Regions that 
priorities in ~unicipal cases lie first in correcting the 
substantial noncompliance among funded facilities. 

0 OECM will participat~ with the Office of Water.in 
developing and sending to the Regions a. statement of 
other qualifications which should be viewed as having 
high priority for litigatibn. (Regions should be cautioned 
not to view the development of this formula as a reason 
for delay in developing other cases which they presently 
consider important.) 

° For cases referred against POTWs built with Federal 
funds, no financial impossibility defense should be 
anticipated, and no special financial information will 
be requested from the Regions. · 

° For cases ·dealing with POTW noncompliance-where compliance 
can be achieved through proper O & M, no special financial 
information will be requested from the Regions. 

(/( 
. _,,,,. ·-



0 When a Regic. refers a case against a POTW which was nolmf, 
federally f~~ded, and in regard to which construction 
is needed, the amount of financial information requested 
from the Region will depend on the stage the case has 
reached and other relevant circumstances. While.we 
have not had sufficient experience wit~ municipal enforce
m~nt to define this with precision, we can make ~he 
following agreement, based to some extent· on past partial 
agreements: 

1. To justify filing a complaint, information listed .in 
the attached exchange of memos (Ramsey and Jacobs) 
will be requested from the Region, to make a prima 
facie showing that construction expenditure proposed 
is not an impossibility for the municipal def~ndant. 

2. If the case proceeds into early stages of discov~ry 
and shows signs of being contested, information con
tained in the attached "Longest" questionnaire will 
be requested from the Regions. (It should be noted 
that this is information to be supplied in other 
contexts for other purposes and may in some cases 
already be on file in the Regions.) This information 
is intended to result in a balance sheet which shows 
municipal assets and liabilities and therefore ... 
the relative financial health of the municipality .. 

3. If discovery is extended, and there is indication 
of a seriously eontested case which may well lead 
to full trial, an expert will be hired by the 
Agency to provide direction on any further financial 
information needed from the Region or from else
where. Funds are available in th• FY84 OW budget 
for this purpose. OW and OECM can assist in 
locating and hiring experts. 

0 OW will provide OECM with information on ways in which 
financial data gathered for grants purposes has been 
applied in making grants decisions, to assist the Agency 
;in maintaining.a.consistent position. 

0 .0ECM will gather examples of some successful municipal 
·cases for OW to use in encouraging the Regions to 
prioritize cases properly and refer them promptly. 

These ·agreements, in my opinion, give ~s a good starting 
point fo~ ~oving agressively into the implementation of enforce
ment aspects of the.Administrator's municipal policy. As we 
encounter.new problems, or as the Regions make us aware of 
new questions, I will hope to reconvene the participants for 
similarly constructive solutions~ 



Again, thanks for your cooperation •. 

Attendees: 

Rebecca Hanmer, ow 
Betsy LaRoe, OW 
Robert Zeller, OW 
Don Olson, OW 
Stephen Ramsey, DOJ 
Lloyd Guerci, DOJ 
John Lyon, OECM 
Jack Winder, OECM 
Elyse DiBiagio-Wood, OECM 

Atteichment 

cc: Courtney Price 
Richard Mays 
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"Financial Capability Guidebook", dated March 1984. (Table of Contents 
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"Eligibility for Variances under Section 301 ( i )._( 1) of the CWA", dated April 
11, 1984. 





UNITF.0 ST..\ TES ENVIRONMENT AL PROTECTION AGENCY 

. WASHINGTON. o.c . .:o.iso 

:~F~ I I ~ ..... 1 .......... ..... .,,,,,-

MEMOP-A.NDUN 

SUBJECT: 

FkON: 

TO: 

Eligibility for Variances under Section 
30l(i)(l) of the Clean Water Ace 

. !>. ( . 
Co lb urn T. Cherney; rt:ri ,.~. · 
Associace General Cou]is-el 
Water Division (LE\::..132\-i) 

Rebecca Hamner 
Director · 
Oifice of Wacer Enforcement.and 

Permiss (EN-335) 
: !'' 

. . 

o..-r1c1: or 
GENE A"'- c:ou ... sic 

Bruce aarrect requcsteci ny legal opi~ion on a set 0£ 
five issu~s relacing to the eligibility of publicly owned 
treat~ent works (POTWs) for complianc~ exc~nsions under 
Section 30l(i)(l) of the Clean Water Ace (C~A). This 
me1norandum responds to that requcs t. 

(l) Can EPA (or an approved NPDES St3ce) issue a Sec:ion 
30l(i)(l) co~pliance extension to a municip~l permictec chac 
will noc be r~cciving Federal funds to construct its treac~cnc 
facilit:y? 

ANSWER 

Yes, if the permittce is otherwise eligible. In order 
to be eligibl~ a POTW would have to est~blish that it applied 
by June 26, 1978 and meets a variety of substantive criteria 
discussed below. 

Discussion 

Under Section JOl(b)(l)(B) and (C) of the CWA, enacted 
in 1972, all POTWs were required to comply wich •econdary 
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creato~nt, as well as a ~ari~cy of oth~r requirements, !I by 
July 1, 1977. To assist· POTt"s co meet ch~ 1977 cocplianc~ 
deadline, Congress also. t!nacted in 1972 Title II of the CWA, 
which provided Federal grant assistance for POTW construction. 
Congress did noc, however, condition che applicability of 
th~ compliance deadline upon che timely receipt of F~dcral 
funds. See Scace Water Control Board v. Train, 559 F.2d· 
921 (4th Cir. 1977). 

Man:.; ·POTWs failed to meet th~ 1977 deadline, in· part: 
because of delays in fed~ral fundin3. Th~reforc, in the 
1977 Amendoencs ·co the CWA, Congress en&lct:ed a new Section 
30l(i)(l) granting EPA the authority to extend the co~pliancc 
deadline for particular POTWs in appropriate circw~stances. 2/ 
.s~ction lOl(i)(l) as originally enacted read as follows: -

Wher~ conscruccion is required in 
order for a planned or existing publicly 
owned :reat~enc works to achieve limitation~ 
under subs~c~ion (b)(l)(B) ~r (b)(l)(C) of 
this sect:ion, b~c (A) construction cannot be 
·co~pleced wichfrt the tic~ required in such 
subseccion. or (B) t~e Uniced St3tes has 
failed co make financial assistance under this 
Act available in time to achieve such limitacions 
by the ti~e specified in such subsection, the 
owner or ooerator of such treat~ent works mav 
requesc th~ Administrator (or if appropriate" the 
State) co is sue a permit pu::-su,:rn.:: to sect ion .:002 
of this Act or to codify a p~rmit issued pursuan!: 
to that section CO exc~nd such time for CO~Pliance. 
Any such request shall be filed . .,,ich thl.? Admini:>t::.itu:: 
(or if appropri3te th~ State) within 180 days . 
after the dace of enact~~nt of chis subsection. 
The Adminiscr~cor (or if appropriate th~ State) 

11 These consist of "any more stringent limitation, including 
those necessary to meet water quality stand~rds, tr~atrnent 

standards, or schedule of compliance, established pursuant 
to any Seate law or re3ulacions (under authority preserved 
by section 510), or any ocher Federal law or regulation, or 
required to implement any applic~bll.? water quality st~nd3rd 
escablisht?d pursuant to this Act." Section 30l(b)(l)(C). · 

·£1 Congress also granted EPA authority to extend compli<lnce 
deadlines for direct dischar~ers thut had planned tc 

discharge into ·fOTWs that were not yet fully constructed and 
were granted Seccion 30l(i)(l) ext~nsions. See s~ccion J01(i)(2). 
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may grant sue~ r~que$C and issue or ~0~1:y such a 
p~rmic, which shall contain a schedule of compliance 
for the publicly owned tr~at=~nc works .~ased on 
~he earliesc dat~ by which such fin~ncial assistance 
will be availabl~ from the United States ana 
construction can be co~pl~ced, but in no ev~~c 
later than July l, 1983, and shall conc~in such 
oth~r ter~s and condicions, including ~hose nec~$Sa~y 
to carry out subsection (b) throu~h (g) of s~ccion 
201 of this Ac:, section 307 of thi$ Ace, and sucn 
interim effluent li~icacions applicabld co ~hat , 
treac~ent works as the Administrator d~c:er~in~s 
are nece$sary to carry ouc: th~ provisions of t~i~ 
Acc. 

On December 29, 1981, Congress agai~ amended the Cle~~ 
Wac:er Act by enacting the "~lunicipal Waste~.Jatar Treatne:ic 
Construction Grant ~rnend;.ients of 1981," P.L. 97-117 ("1931 
Aillendmencs"). The 19>31 amendments reduced Feder.:ll fundi::ig 
of POT:..Js, boch in ag3regatc:: terms and in c!1c ma::dmur:i 
percentage of construc~ion;~oscs chac may be bor~~ by EPA.· 

- : .'* 

The 19$1 Amend::ient:s also ex:::ndeti t~lt: co:!ioli.;ncc deadli:1e 
for recipients of Section 30l(i) extensions to.July l, 
1938. The remainder of the section was unchan~ed. Thus, 
the criteria that pr~viously applied to obtaini~g and gru::ici::i3 
extensions have remai~ed in effect. Con;r~ss did, ho~eve=. 
restrict the.availability of extensions beyond July 1, 1933: 

The amendnenc shall not be i::icerpreced 6r 
api.Jlied to extend the date toi.· co~plia:ic~ 
with section JOl(b)(l)(B) or (C) of ch~ 
Federal Water Poll~tion Control Act 
beyond sched~les for compliance in effect 
as of the dace. of enact::ienc of this Act, 
exce?t in cases where reduccions in the 
amount of financial assistance under 
this Act or changed conditions affecting 
the rate of construction beyond the 
control of the owner or oper3tor will make 
it impossible co co~plete conscruccion 
by July l, 1983. 

1981 Amendments, Section Zl(a). 

The criteria set forth in Section 30l(i)(l) and in 
Seccion 2l(u) of the 19ol Amendments arc designed to 3ssess 
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whether a POT~ ha~ jusciiiably failcJ co achiuv~ com,(ianc~ 
with che -rcl~vanc complijnc~ deadline. 3/ Th~~c include th~ 
POTW's ability to physic~lly construct by_the deadline; the 
impact of-Fed~ral failure to provide fund1ng in a timely 
manner upon the POT~.;' s s ch<.?dul~; and chan~ed conditions chat 
have affected the race of constructon beyond che POT~'s 
control. None of these statutory criteria makes a POT~'s 
eligibility for an extension contingent upon th~ likelihood 
Chae che POTW will receiv~ Fed~ral funds in th~ fucu~e. 

Likewise, ·nothing in th~ legislative history prev~ncs 
EPA from ~ranting -a s~ccion 30l(i) extension co an othe~~ise 
eli3ibl~ POTW that will noc receive Fed~ral funds. The 
relevant legislative history consist~ of the follo~in~ brief 
discussion in the Senate Report: 

Th~ 1~72 Act originally ·required municipal planes 
to co~?lY ~ith ei~luenc limitations based on seconda~y 
treat~ent by 1977. This deadline proved to be diffic~l~. 
and in many cases inpossible to rneet; largely bec3use· of 
insufficienc Fede~al:~unding. The 1977 arnenci~ents, 
therefore, p~rinit:'ed" e~tension of the deadli:ie to 
municipaliti~s acting i~ good faich which we~e unabl~ 
co ~eec chis requireCTenc. Such ~xcensians we~c to be 
in no case later than July l, 1983. 

With :he projected shortfall in Federal expcndicu=es, 
and che r~duced federal share for the conscruccion grant 
~rogram, it is once ~ore aonarenc that canv conraunicies 
will be unable to ~cec che"\933 d~adline. ·The l~~islscio~ 
thus ex~ends the deadline to 1968 for cocmun1cies whic~ 
cannot meet earlier oeadlines becaus~ feoeral iuncis 
-are not available. The Coi;:micc~e ~mphasizes th<.it the 
same gooa tait~ requirements now in existing law are 
also extended to facilities seeking th~ new extension. 

* * * * * 
The Commi:tee is aware that a number of communities 

are und~r cour~ orders to com?lY with certain pollution 
control deadlines. These communities will not be 
helped by chc furcher·program limitations and reduced 
fundiq.g .imposc.?.d by this legislation. This provision 

3/ The relcv;2nt: compliance deadline at present: is either no 
later than July l, 1977, or, for POT~s that w~rc granted 

Section 301(i)(l) ~xt~nsions, no la:~r thnn July l, 19S3. 



-)-

t!Xor~sses t~1~ s-ense 1)f :he Congr~ss that courts in 
su~ervision uf court 0rdcrs for su~h non-co~plying 
municipalici~s cak~ cognizance of the am~ndnencs 
contained in this lt!gisldtion in their consi~eracion 
of modifications to ~uch deadlines. 

S~nace Report No. 97-204, 97ch Cong., lsc Se~s. (1961), at 17 
(emphasis added). 

Under no circumstances, however, may a POT~ d~l~y 
co:npliance beyond July l, 1988. Section 30l(i) provid~s chat 
any extension "shall contai!1 a scheciule of compliance for che 
publicly owned treac~ent works based on t~e earliest date ~y 
which such financial assistance will be ~v~ilabl~ from c~e 
United States ana conscruc=ion can be compl~ted, but in no 
event later than Julv 1, 1988" (emphasis added) anc muse 
contain interi~ ~imi-caclons or och~r necessary requirements. 
Thus, even if the POT~ does not anticipate receiving any Fedc~~l 
funcs ,· it is require'ci to cons truce and achieve co:nplia.nce. ~/ 
The quoted langu2ge does indicate, how~v~r, that the schedu·L~d 
availability oi Federal funding is a relevant facco~ ·in 
est:aolishing a schecul~· ,of·· ccs?liance for POT:-.:s that are 
granceci extensions under Secc:ion 301(£). 

l.{liEST IO:·~ 2 

Can a Section 30l(i)(l) co~Dliance extension bevond 
July l, 1983 be issued co a per:1lccce thac applied f~r an 
extension by June 26, 1978, if EPA (or an approved ~PD:S 
Scace) never acted O;"l the request? ......... . 

ANS~·iE:R 

Yes. 

DISCUSSION 

The 1977 Amendr;:ients to the CWA provide chat EPA :':lay 
sranc an extension co any eligible POTW thac applied in a 
timei; manner. There i$ no deadline by which EPA is 
required to ~rau i: or deny· the extension. The 1981 Amcnc!:":'li.?!1 cs 
and legislative history dici noc alter chis conclusion. 

4/ Moreover, we note that the 19:Jl .:i~endr::cnts .cut back on the 
Federal grants pro3ram without providin3 .:i waiver for 

unfunded POTWs. Thereiorc, POTWs do not have ~ reasonable 
basis.co cxp~ct th~t Connr~ss will provid~ furch~r reli~i fro~ 
COii1pl~anc~ deadlines in th~ fuc:u:-<.1. 

\ -.: . . 
I 

-- . ..._.. 
"-' . 
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QUESTION 3 

Is a permittee that r~qucsted a S~ction 30l(i)(l) 
compliance e~tension upon which ~PA (or che approved State) 
did not act in violation of che Ace or NPDES regulations? 

Yes, if the permiccee has-not achieved compliance with 
the requirements ~i Section 30l(b)(l)(S) anti (C) by the deadline 
sec forth in its permit. .. 
DISCUSS IO~ 

Initially, all POTWs should have been issued per~ics 
requiring compliance with Section 30l(b)(l)(S) and (C) not 
later than July 1, 1977. This per.ni c d.eadline remains in 
effect unless the permi: is codified by £PA (or the approved 
State) und~r Section 30l(i)(l). If EPA (or the approved 
Scace) has not modified th~ permit to exc~~d the deadline 
~nd the per~itt~e~has not ac~ieveJ co=pliance by the deadline, 
then the per-mitcee;is i:i ·J.i:ol3t:ion of it:s permit_. j_/ 

OUESTION 4 

Can EPA bring an enforce~enc action against a POT.; 
where EPA. has not vec actcci upon the Par.;• s ti::iely Section 
30l(i)(l) reqcesc?· 

Yes • 

. DISCt:'SSION 

EPA may brjn~ an enforcement accion under Section 309 of 
·the· Ace against any permitce~ that is violating its permit. 
If a POTW has not complied with the compliance deadline in 
its permit, it is subject to an enforcement action. · 

· . The scatute does not provide any defense against 
enforcement based upon the penaency of a request for an 
exten·s ion, variance, or other permit mod if icac ion. While the 

~/ The Senate Report described the reported bill as .ext~nding 
the 1983 deadline. ·How~ver, like the enacted amend~~nc, 

the bill itself ~dicl not extend ch~ deadline. Rather, it 
auchorized EPA to do so on a c~sc-by-~ose basis, chereby 
assu~ing, a~ noted in the Senate Repur:, that only good-£3i:h 
acto~s rcceive·such cxcen~ions. 



issnt:? has vet to aris\? in uny Cll.!an 1.-iat~r ~ct cas<?, it has 
bet!n held that: ~ni.:>rcemt:!nt -:1ct:ions 1Jay prOCt!!.!c.l. and compliance 
ord~rs may be issued, undt:?r the Clean Air Act against violat:ors 
of Scace tmplt?mencation Plans (SlPs), despi~e the pendency 
of variance requests. Train v. Natural Resources_Deicnse 
Council, 421 U.S. 60,92 (1975); Ohio Env1ronment3L Council 
v. U.S. Discricc Court., 565 F .2d 393, 31}7 (6tn Cir. 1977); 
Geccv Oi1 Co. v. RucKelshaus, 467 F.2d 349 (Jrci Cir. 1972). 

Noctt:? of the Clean Air Ac: cast:?s ci:cd dbovc inv6lved 
delays as lengthy as EPA's six-yc~r dcl3y in deciding many 
30l(i) extension requests. However, th~ principle chac valid 
existing requirements are enforceable re~ains cr~e in any 
case. lf a POT'.; believes chat the Agt?ncy is unduly delaying 
ics Section 30l(i) decision co the ?OT~'s decri~enc, the 
POTW can challenge the Agency delay, as discussed belo~. 
Such delay is noc, however, a dercnse agai~st enforce=ent of 
the existing requirement. 

This does not mean that a cour: would ig~ore a pending 
variance request~ If EPA were co bring an en=orcunenc ac:ion 
againsc: i:i. POT~.; ...,ithouc htiv)n.; acted upon c:ie POT~..;' s 301( i) 
rcq~esc, the POT~ ~ay see~ (by 3S~erting a counterclaim or 
initiacing a separate la~suic) co compel £PA ca ace upon the 
reo~e~c. Under the Ad~iniscrative Proc~d'..lre Act (APA), 5 
U.S.C. S706(1), a revi~wing court &/ may "compel agency 
action unlawfully withheld ·:>r unrcaso:"lajly deL:iyed." 
Furtbt.?r::ipre, c:he APA 3encr.:ill? requi:-~:; agenci~s co ccr.cl.'..lde 
macters "[·..;Jith dui:: regard fo:: c:ie cc:"lvenicncc and nec~ssi::y 
of the parties or their represcntc.tives: ar;d with in a re.:lsc~a~J....: 
t i:n e • II 5 u • s • c • § 5 5 5 ( 0) • 

A claim to-compel agency action night also be asserted 
under_Sec::ion SOS(a)(2) of the CWA, which provides for an 
ace ion in district· court against: tht! Ach:iinistrator "wht..?rc 
there is alleged a failure of the Ad~iniscrator co perform 
a~y ace or d~c~ under c;;is Ace whic~ is noc discrecion~iy 
with en~ Adm1n1scrator. A court mi~h~ accept ~ POT~'s 
argument thac the duty co ace upon a 30l(i) r~qucst within a 
reasonable ti~e is not discretionary. St!e, e.g., Rice-Resc3rcr. 
lmnroves the Environment v. Coscle, 650 F.2d 1312, 132~ 
(Sen.Cir. 1931). See also FTC v. Anderson 631 F.2d 741 
(D.C. Cir. 1979); Na'Oerv: FCC, 520 F.2c.i I82 (D.C. Cir. 19i5). 

61· "Reviewing court" is undc:fined. However, Section 702 of 
the APA proviJcs th3t unl~ss prior, adequate and excl~si 

op~orcuni~~ _or juciici~l rcvi~~ is provided by l3w, agency 
action is suoj1~ct co ~ ...... ~ciul t't!Vi.:~,, in civil \)r cri::iin.11 
p roccE!d i:1i:; ~or j uci ic LJ. l · ~n .t or<.:t.! .. 1i.; ...... 
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te che POT~:-assercs a ~!aim. a court may well sc~y th~ 
enforcemenc proceeding p~nciing an agency decision un chu 
s~ction 301(1) request. In an ~xcrcme case where agency 
delay ha~ prejudi~ed che POT~'s dbilicy to Jeiend itself 
(~.g., if POTW employees ~ith p~rtinenc knowldd;~ have lei: 
its employ and are undvailable), th~ court ~ignc even di3rniss 
the lawsuic. See, e.R., EEOC v. Libercv Loan Cor~., 584 
F .2d 853 (8th Cir. ffi.J) anacases CiCt!Cl cherein at 855. 

Finally, even if che cuurc allows ch~ case to proce~d co 
jucignent in EPA's favor, either before or aitcr a final 3gency 
accion on the 30l(i) request, the court maintains a grca~ 
deal of equitable disc:ecion to fashion appropriate re~edies 
for violations of Clean Wac~r Ac: icquirements. Weinber2er 
v. Ro~ero~Barcelo. 456 U.S. 305 (1982). Horeove=, ~ cour: 
would liKely oe mindful of the ad~onicion in the Senate Re?or:, 
su"Ora at 17, tha..t cour:::; take cognizance of the 1981 3menc::ien:s 
co Sec:ion 30l(i). in addressing instanc~s of raunicipal non
cooplian~e and fashioning new courc-order~d-deadlines. If a 
POT~ submitted a Section 30l{i) =equest in good faith, and 
EPA has finally denied ch~ r~~u~sc only after years of delay, 
a Cour: may well ~xercise.~ics discr~cion by declining co 
i~pose subscancial· penal:i~s or a burdensome compliance 
schedule upon the POT~. · 

.QUESTION 5 

Can EPA use the Ad~i~isc~acive Ord~r process (Secti~n 
309(a)(5)) co issue ~omol!ancu schedul~s in lieu oi oodifyi~g 

__ or reissuing per7:1i::·s _fer munici?al.:.tie:s c:i.ac are eligibl~ 
for Seccion 30l(i)(l) co~pliance exte~sio~s? 

Ad~iniscracive orders unoer Section 309(a)(3) and (5)(A) 21 
cannot be used "in lieu" of Sec:ion JOl(i)(l) extensions 

ll .Sect ion ~309 (a) ( 3) provides:. 

Whenever on the basis of any information availabl~ co hi1:i 
the Adminiscr~tor finds that anv person is in v~olacion of 

( FOOT::OT£ cmrrnrnED ON ~:c:;,T l:"At;E) . 
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because the two pr0ccs5e$·~re funccionally '11scin~c. A 
Section JOL(i)(l) extension is sec tort!1 in a per~ic, which 
therebv establish~s a new compliance deadline for chc POT~. 
An adm.inis trative oi:dei: is an enforcem~nc ciC c ion. Cor.1µ l i a nee 
with the ord~r do~s ~ot reli~v~ che POT~ from its legal 
obl iga ti on to comp 1/ wi ch t~1~ per::ii t uc.:.!d l i:ic. See ~!er: :::.c~ er•: 
Environmencc:il Coalit:ion v. EPA, 19 £.R.C. 1169, 1171 (!.).C. ~ - -Cir. 1983). The oru~r merely assur~G ch~ POT~ chat EPA will 
exercise its discretion not co enforce aguinsc the· perrni: 
violation if ch~ POT~ complies with a specified sec of 
requi:-emen::s. -

The discinccion between Seccion JOl(i) extensions and 
adninisc:-ative orders mav be imoorcanc from che POT~'s ooint 
of view. If the ?OTi.J is" issued· a pe::-::iic containing a Section 
30l(i) extension and compli~s .,,..it:h that: perr:iit, the POT . .; has 
a good defense to citizens' suits. If the ?OT~ does not 
receive such an extension, ic will b~ subject. to citizens' 
suits alleging a permit violation; co~oliance wich an 
adniniscracive order i~ no defense to ~uch a lawsuit. See 
Moncsonerv Environmental Coalition v. EPA.suora, at n. 6. 
Ti1~r2.rore, ii ;::p..;.· would act:c:7lat co '..lS~ aC::::1i:'ll!>t::-.:iciv~ orce:-s 
on a broad scale "in lieu ·or"· 301( i) e::-:t:e!"lsions, it: would ~e 

(FOOT~OTE 7 COMTIXUED) 

sections 301, 302, 306, io7, 308, 313, or ~05 oi chis Ac:, o~ 
is in violation of any ?e~ni: condition or limic~=ion 

· ·irnplc,~enting any of such sections in a per::iic issu12d uncc!.· 
seci:ion 402 of this Act •.. , he shall i::;sue an orc~r 
re~ui:-ing such person. to co~ply ·..1ith such section o::- recui:-.:.::-:ier;:, 
or he shall bring a civil accion in accordance wi:h su~s~ccio~ 
(b) of this section. 

Section 309(a)(5)(A) provides: 

Any order issued under chis subsection shall be by personal 
service, shall state with reasonabl~ specificity the nature . 
of the violation, and shall specify a time for complianc~ noc 
to exceed thirty days in the case of a violation oi an interi~ 
co1i1fi 1 iance sche<lul~ or oper:it ion and ma.int c.mancc requi re~en c 
and not to exc~=J a time the Administrator determines to be 
reasonable in the case or ~ violacion of a final deadline, 
taki:ig into account the s~riousncss oi c:hc violation and 3ny 
good faith ~fforcs to co~ply with applicabl~ requirc~ents. 
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placing chose POT\:s at-ri~k despite Con,rcss' cl~~r intent 
to affor= chem reli~t. 8/ 

Nonetheless, the us~ of ad~inistrative orders und~r 
Section 309(a)(5) is a per~issibl~ means of issuing enforceabl~ 
com~liance schedules to POTWs that arc not complying wich their 
pt:!rmics. While an administrative ordi!r does no:: shield a Par·,; 
from cicizens suits, it does provid~ governmental as~urances 
of non-enforcement if the order is co~plied with. ·fur:har~ore, 
1r a citizen suit is brought, the Ad~iniscrative order is 
likely co be assigned significant wei~hc by a reviewing courc. ii 

Bl As noced above, the failure to ace uoon requests for 
Section JOl(i) extensions gives risc

0

co potcnci~l ac:ions 
by POTWs or others t.o conpel Agenc:,·. action. Morcove:-, in a 
recent case decided under the Resource Co~servat:i0n ..!:1u 

Recovery Act (RCRrl), the Cour: hcic.i th.:lt a &en~r:il agen.::: 
policy not to issue RC~~ permits co cerc~in tY?CS of facilit:~s 
j eop.1rc i zed the· rights and in tcrcs ts of parties and was 
th~refore a rule reviewablc· in the U.S. Circuit Court of 
Appeals. Environ~ental Defense Fund v. Gorsuc~. 713 ~.2d 802 
CJ?.C. Cir. 1983). Excendin~ thislinc 0i-reaso:-iing, a peticioncr 
might argue that an EPA "d~cision" not to ace upon Scc~ion · 
30 l ( i) ( l) appli C.::l c ions is a rule and ch.1llenge ch is "rul ~·· 
~n ch~ U.S. Circuit Court of Appeals, alleging chat the rule 
i.s arbitrary and capricious or is other.-:ise without: legal 
ba~is. 

91 The issuance of .A.O.s with reasonable compliance schedulas 
- also mig~t help "EPA defend against a Section 505 action 
seeking to compel Ag~ncy action on the Section JOl(i) application. 

c~: Louise Jacobs 

- ·- ---- ... ~-~- ..... '-.-~ 



VI.A.7. 

"REGIONAL AND STATE GUIDANCE ON THE NATIONAL MUNICIPAL POLICY", dated 
March, 1984. 





UNITED STATES ENVIRONMENTAL PROTECTION AGENCV 
WASHINGTON, O.C. 20460 

OFFIC1 Q,. 

WATI R 

MEMORANDUM 

SUBJECT: Regional and State Guidance on the National Municipc1l 
Policy 

FROM: jack E. Rava~ £.._ · - · 
Assistant Administrat~r 

TO: Regiona~ Administrators 
State Program Directors 

O~ .J~nuary 23, 1984, ~he Administrator signed the Nation~! 
Municipal Policy. The release of the signed Policy was preceded.~· 
a series of public briefings and other announcements to alert ou. 
various constituencies that we intend to carry out the Policy 
immediately. The issuance of this Policy signaled a new era in 
municipal compliance and enforcement, and we must now move forwart 
to carry out its objectives. 

Since the release of the Policy, we have tracked the developme.·t 
of Stat• municipal strategies through the Regional Offices. The 
target date for completion of those strategies was April 1, 1984. 
Thus· far, only Rcgi~n VI has submitted strategies for its States, 
and we app:ceciat~ :_··.1eir t~meliness. I expect the remaining. State 
strategies, including the categorized list of noncomplying facilities, 
to be completed immediately, as they are an essential element of 
your §106 program planning for FYSS. We must adhere to this schedule 
to ensure our ability to establish enforceable schedules by the end 
of FY85 for all noncomplying POTWs that need construction to meet, 
the requirements of the Clean Water Act. 

In order to facil~tate the coordination between Regions and 
States in this critical early period, we are providing the attacheo 
guidance for carrying out the Policy. This product was jointly 
developed over· a long period by Regions, States, and representatives 

.of ASIWPCA. We consider this our operational guidance, but it has 
been forwarded to OMA for clearance under the Paperwork Reducti~n 
Act, and it wiil become final upon OMR clearance (30-60 days). Yo• 
will note that we ·have withheld the sample financial capahility 
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BACKGROUND 

REGIONAL AND STATE GUIDANCE 

.00 ~E 

NATIONAL MUNICIPAL POLICY 

The Clean Water Act (CWA) originally established July 1, 1977, 
as the statutory deadline for publicly-owned treatment works (POTWs) 
to comply with both water quality-based and technology-based per
mit requirements. Congress later authorized the Agency to extend 
the compliance deadline for certain municipalities •. In order to 
receive.an extension.under. §30l(i) of the CWA, a·municipality had 
~o apply by June 1978 and to demonstrate in. its application that 
construction could not be completed by the July 1, 1977 deadline,. 
or that the Federal Government had failed to provide grants in 
time to allow the POTW to meet the deadline. EPA or the State was 
authorized to extend the compliance date for such·POTWs to the 
earliest .date by which grants would be made available and construc
tion could be completed, but no later than July l, 1983. 

In 1981, Congress recognized the need to provide additional 
time for some POTWs to achieve compliance and amended §30l(i) to 
allow eligible facilities additional time to comply with their 
applicable effluent limits. EPA or the State is authorized to 
extend the compliance date for eligible POTWs to the earliest date 
by which grants are availab~e and construction can be completed, 
but no later than July 1, 1988. A POTW is eligible for an exten
sion beyond 1983 only where reductions in the amount of financial 
assistance under the CWA or changed conditions affecting the rate 
of construction, beyond the control of the owner or operator~ made 
it impossible to complete construction by July 1, 1983. Any mun.i
cipality that is not currently in compliance with its permit re
quirements and has not received a §30l(i) extension, is in viola
tion of the July 1, 1977, statutory compliance deadline. There . 
are, however, many S30l(i) applications that have never been acted 
upon. 

In 1981, Congress also amended other sections of the CWA to 
provide significant reform and redirection to the Federal Constru~
tion Grants Program. Congress, for example, amended .§201 of the 
CWA to reduce both the number of categories of POTW construction 
costs that are eligible for Federal funding after September 1984, 
and the Federal share of .the tota~ eligible costs. These changes 
indicate a Congressional intent to reduce local dependence on 
Federal funding assistance and to increase local accountability 
for achieving compliance with the requirements of the CWA. 
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Also in 1981, §"304(d) of the CWA was amended ·to specify cer
tain less costly treatment technologies that are the equivalent of 
providing secondary treatment. The Agency has published a proposed 
regulation that establishes a class of equivalent secondary treat
ment works. The issuance of the National Municipal Policy has been 
timed to follow the proposal of the new definition of secondary 
treatment. 

Because of historic and current problems with municipal compli
ance, the Agency developed the National Municipal Policy, which 
places renewed emphasis on .improving municipal compliance rates in 
order to protect the Nation's water quality. The policy basically 
reaffirms th~t municipalities must comply with the statutory dead
lines in the CWA, whether or not they receive Federal funds. While 
the deadlines in the CWA·apply to all.POTWs, the policy states that 
the Agency wi 11 focus its compliance efforts .on l) fully constructed 
POTWs that previously received Federal funding assistance and are 
not currently meeting their· permit limits, 2) on all other major 
POTWs, and 3) on minor POTWs that are contributing significantly 
to an impairment of water quality. The policy also recognizes that 
~here may be extraordinary circumstances that make it impossible 
for some municipalities to comply even by 1988. In such cases, 
provided that the municipality has acted in good· faith, the Agency 
will work -with the Stat-es and the affected municipalities to esta·b
lish enforceable schedules for achieving compliance as soon as pos
sible thereafter. These schedules will also require such munici
palities to undertake appropriate, interim abatement measures. 
Nothing in the Policy is intended to impede or delay any ongoing or 
future ,enforcement actions. 

This guidance sets forth a logical approach for implementing 
the National Municipal Policy. The document is divided into four 
main sections: an introduction, which presents a tiered approach 
for addressing the problem of municipal noncompliance, as well as 
guiding principles for implementation~ a section that describes 
Regional/State strategies, which are the basic planning documents 
that permitting authorities should use to carry out the policy: a 
section that discusses specific problems that permitting autho~i
ties may encounter in implementing the policy, as well as suggested 
mechanisms for addressing particular kinds of noncompliance: and · 
a final section that describes how Regions and States should use 
the annual §106 program planning process to reach agreement on the 
specific activities that States and EPA will undertake to carry 
out the policy. 

INTRODUCTION 

The National Municipal Policy identifies certain planning and 
program management activities that··are considered essential in car
ryin~ out the Policy. State-specific strategies are the primary 
pl~nning mechanisms for coordinating Regional and State efforts . 
and resources to accelerate effective· regulatory action across the· 
br.oad front of munic ipai noncompliance. To develop corriprehens i ve 
strategies, Regions and States need to coordinate carefully their 
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permit, grant, and compliance/enforcement programs to provide the 
mutual assistance necessary to meet the goals of the Pol~cy. The 
content of State strategies is discussed on.page six of this guidance. 

The Policy also sets forth clear National priorities for 
action. In support of these priorities, this guidance presents a 
three-tiered approach for Regions and States to .use in addressing 
the POTW noncompliance problem. It places primary importance on 
completed facilities that are not in compliance, especially those 
that used EPA funds for construction. The goal here is to achieve 
maximum pollution abatement through effective operation, and to 
realize the full water quality benefits of construction grant 
funding. 

As this first universe is addressed, Regions and States 
should next consiqer affected municipalities that are already in 
the grants process: this includes those municipalities that have 
already received a construction grant and those on the fundable 
portion of the State's priority list. The goal here is simply to 
move these projects through the grants and construction phases as 
quickly as possible, and to manage the grants and the schedules· 
so that the completed plants will meet certification requirements 
one year after initial operation. 

Next are those affected municipalities that need construction 
to meet statutory requirements and will not, or are not likely to, 
receive EPA grant assistance. This group poses the most difficulty 
in designing reasonable schedules, and will ~equire the most sensi
tivity on the part of Regions and States. The goal here will be to 
work with these affected municipalities to develop schedules that 
enable them to achieve compliance· as soon as it is technically and 
financially possible. Within this group, the focus should be on 
major POTWs and on minors that are contributing significantly to an 
impairment of water quality. 

The following principles should be used by the Regions and. 
the States as a guide in developing State-specific strategies and 
compliance schedules for affected municipalities. 

Responsibility for compliance rests with each municipality. 

Municipalities should make every effort to comply expedi
tiously .with the requirements of the CWA, whether or not they 
receive Federal funds. Local governments should select an appro
priate treatment technology and explore the full range of alter
native financing methods available to them not only to construct 
these treatment works, but also to provide for adequate operation, 
maintenance, and· re~lacement (OM&R). 

Funding decisions should be based on the potential for water guality 
improvement. 

States should dedicate available EPA-funds on a priority basis 
toward those POTW construction projects with th• greatest potential 

; --
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for environmental benefit·s as provided by the CWA, EPA regulations, 
and priority list guida~ce.l This ma~ be ac?om~lished by sound Stat~ 
management of construction grant project priority systems and lists, 
and State review and revision, as appropriate, of water q~ality 
standards (WQS) and waste load allocations (WLA). 

Special emphasis should be placed on compliance by ·POTWs that have 
completed construction of the necessary treatment facilities. 

Municipalities with fully constructed POTWs must achieve and 
maintain compliance with their permit limits. EPA and the States 
will exercise all available administrative and judicial options 
needed to assure that noncomplying POTWs achieve and maintain 

·compliance with their NPDES permits. 

Construction grant agreements must be honored, and grant and permit 
schedules must be coordinated. 

Municipalities that receive EPA construction grant assistance 
are respons i.ble for meeting the terms of their grant agreements. 
EPA will enforce grant conditions, if necessary~ to assure.that 
POTWs constructed with EPA funds achieve compliance with final . 
effluent limits. EPA and the States will ensure that compliance 
schedules in ·construction grant agreements are consistent with com
pliance schedules in NPDES permits (when a S30l(i) extension has 
been granted), and also Administrative Orders (AOs), judicial 
orders, or comparable State actions. Any changes in grant sched
ules should be justified and coordinated with the others. 

EPA and States should provide municipalities with as much certainty 
as possible regarding applicable permit limits prior to requiring 
commitments to major capital investments. 

EPA will provide technical information on the .redefinition of 
secondary treatment (consistent with the 1981 CWA Amendments) and 
will issue tentative §30l(h) variance decisions as quickly as pos
sible. EPA and the States are responsible for the review and, 
where appropriate, modification of permits to accommodate revised 
WQS, WLAs, and secondary treatment criteria in accordance with EPA 
regulations. In this context, States should act quickly to notify 
municipalities of any proposed secondary treatment changes or modi
fications to WLA for POTWs. However, municipalities are account
able for POTW compliance with statutory requirements at al~ times. 

Compliance schedules should be reasonable. 

Regions and- St;ates will reissue permits to those municipali
tfes eligible under §30l(i) of the CWA, or will issue AOs (or will 
obtain judicial orders in appropriate cases) with fixed-date compli
ance schedules.. These schedules should provide municipalities with 

1 . ·s216 of the CWA .. and EPA' s construction· grant regulations, 
40 CFR 35.201S(b). 
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su~f icient time to design and construct needed· treatment facilities . , 
and to achieve compliance with applicable effluent limits and other 
enforceable requirements; schedules should generally require munici
palities to be in compliance with their applicable effluent limits 
as soon as possible and no later than July l, 1988. 

Where extraordinary circumstances preclude compliance by July 
1988, EPA will work with the State and the affected municipal author
ities to ensure that these POTWs are on enforceable schedules for 
achieving compliance as soon as possible thereafter; the presumption 
is that any extension beyond July 1988, will be through a judicial 
enforcement action. These municipalities should be asked to explain 
how they plan to finance interim abatement measures, as well as how 
they plan to finance any construction necessary to meet statutory 
requirements by the earliest possible date after July 1, 1988.2 

Where compliance cannot be achieved promptly, POTWs should take 
a~orooriate, interim ste~s toward compliance with applicable 
et!iuent I1m1cs. . . . 

At any time, EPA and the State may establish compliance sched
ules that require interim steps toward compliance (phased reduction 
of pollutant discharges). such interim steps may be appropriate 
when final re~olution of permit limits or final compliance will be 
significantly delayed and there are logical abatement measures that 
can be. accomplished promptly, or where EPA or the State determines 
th_at final compliance cannot be achieved by 1988. However, resolu
tion of final or applicable permit effluent limits and the setting 
of appropriate final compliance schedules should remain the highest 
priority. 

Phased reductions may also be warranted where States are re
vising secondary treatment standards, wos, or wLA, or are conduct
ing studies to determine water quality-based effluent limits and 
the need for related advanced treatment (AT) facilities. Finally, 
~PA or the States may establisn interim effluent limits and asso
ciated compliance schedules, on a case-by-case basis, as noncom
plying POTWs move toward compliance with final (applicable) efflu
ent limits. The use of Federal grant assistance may not allow 
phased or segmented projects in some cases (see 40 CFR 35.2108). 

2 The Agency will be providing additional guidance showing how the 
information necessary to demonstrate financial capability might 
be displayed. ·tn· addition, the municipality may use any format 
it chooses, a capital improvement plan,. a financial plan, a 
separate chapter in the Facility Plan, or procedures prescribed 
by an approved State, provided that the information required is 
a~equately addressed. · 
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STATE STRATEGIES: THE FRAMEWORK FOR CARRYING OUT THE POLICY 

The National Municipal Policy requires-Regions and States to 
develop long-range planning documents or "strategies• that describe 
how they plan to bring noncomplying facilities into compliance by 
the target dates. These documents should be the lon·g-term plans 
for achieving compliance based on the specific c·ircumstances that 
face affected municipalities and the laws and regulations that 
govern each State's actions. The process of developing a strategy 
provides each Region and State with an opportunity to establish the 
proper protocol and control mechanisms, consistent with the Policy, 
for carrying out the goals and intent of the Policy. 

From a National program management perspective, development of 
strategies will promote uniform, consistent implementation of the 
Policy. From the ·Regional and State manager's point of view, the 
strategies will provide a hierarchy of work priorities, a phased 
approach to implementation, a reasona6le schedule of target dates, 
and a c6nvenient way to track accomplishmen~s. Properly pre~ared, 
the strategies will provide contingency plans in the event of cir• 
cumstances beyond the control of the regulatory agency. · 

Regions and the States should form a partnership to develop 
State-specific strategies so that the interests of both agencies 
are served in reaching a common goal. These strategies should: 

1. Describe the basis and method for setting priorities consistent 
with the National Policy. 

2. Identify (list) all municipal.ities that are out of compliance 
with their statutory requirements.3 

3. Develop a schedule for working with affected municipalities to 
provide final decisions on applicable effluent limits and com
pliance schedules by the end of FY 1985. Wherever pos·sible, 
such schedules should generally require compliance with sta·tu
tory requirements as soon as possible, and no later than 
July 1, 1988, unless extraordinary circumstances make compliance 
by July l,·1988, impossible. 

4. Describe the procedures and coordinating mechanisms to ensure 
program consistency, especially between compliance schedules in 
permits, AOs or judicial orders, and construction grants sched
ules. 

3 It is recommended that Regions and States review the attached 
"Permit Issuance and Compliance Development Table," and the 

.accompanying sequence of activities. This will help organize 
.-the universe of noncomplying municipalities into manageable 
subcategories and to identify the basi~ steps to take in deter
mining applicable effluent limits a-nd establishing compliance 
schedules. 
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Exam?les of such activities include4: 

a. Criteria development for setting priorities for permit, 
grant, and compliance actions to carry out the State 
strategy. 

b. Information gathering for making decisions on applicable 
effluent limits •. 

c. Case-by-case technical review and decision making. 
d. Management and information systems, including policies and 

:;;:irocedures. 
e. State/EPA coordinating mechanisms to develop and modify 

permit and grant schedules, and to track and report compli
ance improvement activities. 

f. Integration with §106 program planning, leading to the 
establishment of firm commitments for each fiscal year. 

g. Periodic adjustment of State strategies, if appropriate, 
during §106 program reviews. 

5~ Desc~ibe a general schedule, by fiscal year, for achieving com
pliance with all statutory requirements as soon as possible, and 
no later than July 1988. Where extraordinary circumstances pre
clude compliance by July 1, 1988, describe a contingency plan 
for achieving compl~ance beyond that date and develop criteria 
and schedule_s for achieving compliance by the earliest possible 
date .the.reafter, including interim abatement measures as appro
priate. The presumption is that all schedules that go beyond 
1988 should be established through a judicial enforcement action. 

Data to establish applicable effluent limits and compliance 
schedules for many noncomplying POTWs should be available imme
diately; the schedules for these and many other POTWs can be de
veloped and included in State strategies by March 31, 1984. The 
general goal is to establish enforceable compliance schedules for 
all affected municipalities by the end of FY 1985. 

State activities associated with developing and carrying· out 
the strategies are eligible for EPA fu.nding under §106 and §205(j.) 
of the CWA. States with delegated construction grant programs 
under the CWA may also receive grant funds to carry out this policy 
under §205(g) of the CWA. 

EXECUTING THE STATE STRATEGIES 

The State strategies described above wili provide Regions and 
States with a complete inventory of all noncomplying facilities, 

4 The guidance established irt the "Enforcement Management System" 
CE.MS), March 1977,· is recommended in developing State strategies. 
Use of the Permit Compliance System (PCS) as the primary data 
management system will facilitate effective coordination, com- · 
munication, and data management. States will also benefit from 
increased participation in PCS. 
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will id-ent.ify .affected municipalities consistent with the National 
policy and guidance, and will establish the most appropriate way ·to 
achieve compliance given the particular circumstances facing each 
affected municipality. 

As stated earlier in this guidance, noncomplying municipali
ties should be addressed in three tiers: completed facilities that 
are not in compliance with their final effluent limits; municipali-
ties that have or will receive Federal grant assistance for needed 
construction by September 30, 1985: and municipalities that are not 
expected to be funded. The following sections describe the special 
problems that the permitting authority may encounter in dealing 
with each of these categories of noncompliers, as well as the mech
anisms that should be used to achieve compliance. The final section 
presents some special considerations related to routine compliance 
monitoring and enforcement activities. 

A.pproach to Take with Completed POTWs 

Municipalities that have completed POTW construction, but are 
failing to acnieve final effluent limits, may be ~equired to per
form an in-depth, diagnostic evaluation (analysis) of the causes of 
noncompliance and to develop a detailed Composite Correction Plan 
(CCP') for bringing the POTW into compliance as soon as possibl.e. 
The permitting authority can require a CCP through an AO or through 
other appropriate enforcement mechanisms. The affected municipality 
may choose to complete the CCP with its own in-house expertise or 
may use an outside consultant. 

Based on the results of the diagnostic evaluation, the CCP 
should: 

1. Discuss/explain the cause(s) of noncompliance. 
2. Discuss the corrective steps required to achieve compliance, 

their cost, and the proposed method of financing those steps, 
including whether there is: 

a. A plan of operation that identifies annual O&M costs. 
b. A financial management system that adequately accounts 

for revenues and expenditures. 
c. A user .charge/revenue system that generates sufficient 

revenues to operate, maintain, and replace the treatment 
works. 

3. Provide an expeditious schedule for completing the required 
steps and for •chieving compliance. · 

Once the CCP is completed, it should be submitted to the Re
gion or the State for review. If the CCP appears technically and 
financially sound, the permitting authority should use an AO or 
judicial Consent Decree to require the.municipality to carry out 
the.plan at its own expense. 

\ !\7() 
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While CCPs will-be the most common mechanism for returning 
constructed facilities to compliance, there are two other kinds of 
situations that Regions and States will encounter. First, section 
204(d)(2) of the CWA, as amended in 1981, requires municipalities 
that construct POTWs with EPA grants made after May 12, 1982, to 
certify the performance of those POTWs one year after initial oper
ation. Grantees that cannot certify compliance with both pe~form
ance and design standards are required to submit a Corrective Ac
tion Plan (CAP) and to correct the operating deficiencies promptly 
at other than EPA expense. EPA will place a high priority on ·track
ing the performance certifications, the CAPs, and the resulting cor
rective actions. Since the CCP· and C.~P are similar documents, the 
CAP should be used in lieu of the CCP where appropriate. The re
quired elements of a CAP are described. in EPA. regulation 40 CFR 
35.2218(c) (l~. 

Once a plant has been certified as operational, it must con
tinue to meet its final limits or it is subject to any of the en
forcement mechanisms available to the permit tin·g authority. The 
r~quirements under §204(d)(2) are designed to protect the public's 
investment in the project. If a plant cannot meet certification 
requirements, the grant program can enforce grant conditions. 
Appropriate enforcement actions may also be taken under §309. 

The second situation involves the special circumstances asso
ciated with enforcement actions against completed POTWs that were 
not originally planned, designed ·or constructed to meet the current 
secondary treatment requirements, e.g., P.L. 84-660 facilities. 
Since POTWs previously funded under P.L. 84-660, or otherwise 
funded prior to the August 17, 1973, secondary treatment regulation, 
may be incapable of meeting secondary treatment, State strategies 
must make a conscious determination of whether such facilities 
will be treated as completed (tier one) or unfunded (tier three) 
facilities. 

Finally, Regions and S~ates should exercise sound judgment in 
dealing with any Federally funded facility. Since enforcement 
actions against these facilities can raise issues affecting the EPA 
Construdtion Grants Program, propo~ed actions against these munici
palities should be thoroughly discussed and continuously coordinated 
between the compliance and Construction Grants Programs before the 
action is taken. 

Approach· to Municipalities·in the Grants Process 

Affected municipalities that are currently in the grants pro-. 
cess, and that have approved §201 facility plans, do not need to 
develop other plans.that describe how they plan to come into compli
ance. This includes municipalities that.already have an approved 
construction grant and those that are on the fundable portion of 
the State project priority list. The goal is to move these pro
jects through the grant and construction phases as quickly as 
possible, which has the dual benefit of improving compliance plus 
reducing unliquidated balances in the construction Grants Program. 
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Many of these municiQali~ies are currently ·Operating on ex
pired permits and/or·complia~ce schedules. Consequently, the 
permftting·-authari"ty should reissue the permit and/or use AOs or 
§30l(i) extensions, if eligible, to establish final compliance 
dates in these ·schedules,·and to establish appropriate interim 
effluent limits for existing facilities that achieve the maximum 
degree of pollution abatement possible in the meantime. Construc
tion grant schedules should always be coordinated at critical 
milestones with any related permit compliance schedules in §30l(i) 
permit modifications or other enforceable EPA/State mechanisms. 
If either document is modified, the change should be reflected in 
the other so that the POTW receives a unified response from .the 
regulatory agency. 

Aporoach to Unfunded Municipalities 

Any municipality that requires construction of a wastewater 
treatment facility in order to achieve -compli.ance should be re
quired to develop a Municipal Compliance Plan {MCP) to show how it 
plans to meet the enforceable requirements of the CWA. State 
strategies should identify the affected municipalities that need 
to develop MCPs, and the permitting authority should then work with 
these municipalities to establish reasonable compliance schedules 
based on the information supplied in- the MCP. 

MCPs for municipalities that have not constructed the appro
priate treatment to meet .the statutory requ.irements should identify: 

l. rhe treatment technology needed to achieve compliance, as well 
as estimates of capital requirements and OM&R costs.S 

2. The financial mechanisms (sources of revenue). to be used to fund 
construction and OM&R. 

3. The proposed, fixed-date compliance schedule, including, at 
a minimum, the milestones by which the municipality plans to 
start and complete con$truction, to attain operational levels, 
and to achieve compliance with applicable ·effluent limits. 

4. Any· appropri~te interim steps that will ensure progress toward 
compliance with statutory requirements, such-as the completion 
of the secondary treatment component of an AT facility, improved 
O&M procedures, the implementation of an approved local pretreat
ment program, or the upgrade of the ·existing facility. 

The permitting authority should require unfunded municipali
ties to develop MCPs through a §308 information request, an enforce
able §309 AO, a judicial order, or an equivalent Stat.e action. EPA 
H•adquarters ha~ issued draft guidance on the form and content of 
these §309 AOs and ·§308 requests. These municipalities should be 
given a reasonable length of time to develop MCPs so they can real-

5 ··see footnote on page five. 
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istically a~sess their compiiance needs, examine their financing 
alternatives, and work out reasonable schedules for achieving 
compliance. In most cases six months from the notification of the 
requirement to submit an MCP should be adequate. 

Within the group of noncomplying municipalitie~ that will not 
receive Federal grant assistance, Regions and States should concen
trate on major POTWs and then on minor POTWs that contribute signi
ficantly to an impairment of water quality. ~inally, lowest prior
ity for EPA or State action should be assigned to unfunded, minor 
POTWs that are not causing significant water quality problems. 

EPA or the State agency should. review each MCP and, if it is 
acceptable, ·should incorporate the schedule into a §301{ i) permit 
(if the POTW is eligible), a §309 AO, or a judicial order. If the 
MCP is not acceptable, EPA or the State may establish an appropri
ate compliance schedule under its own authority or may initiate 
other appropriate enforcement actions. 

In dealing with unfunded municipalities, ?egions-and States 
should exhibit great sensitivity to their special problems and 
needs. In working with these communities, for example, every 
effort should be made to provide them with available technical in
formation on financial capability assessment and on alternative, 
less costly, wastewater treatmen1;: technologies. The objective is 
tQ help these municipalities develop reasonable and enforceable 
schedules, even though it may require a judicial enforcement action 
to extend the schedule beyond 1988 where extraordinary circumstances 
are shown. · 

For unfunded municipalities, Regions and States are encouraged 
to adopt a community-by-community strategy that involves advance 
discussion with each affected municipality before establishing a 
final schedule that requires a substantial capital investment. 
Since actions against these communities are likely to be controver
sial, the permitting authority should .also inform its Region~l Ad
ministrator or State Director, as appropriate, of the negotiations 
with the affected municipality and the proposed actions necessary 
to achieve compliance. 

Compliance Monitoring and Enforcement 

Regions and States should carefully monitor compliance with 
the requirements to develop and submit MCPs and CCPs, and should _ 
take follow-up actions as needed. They should also monitor enforce
able compliance·sc~edules that are established in ~30l(i) permits, 
§309 AOs, or judicial actions, and should initiate follow-up action 
where schedules are not being met •. All activities should be con
sistent with the priorities in the Policy and the approaches out
lined in this guidance. 

Section 309 AOs (or equivalent State actions) should be used 
when such actions are necessary to obtain corrective actions, but 
civil enforcement actions should be initiated when necessary. 
Negotiated cons~nt decrees can be a useful element of many EPA and 
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state civil enforcement actio-ns. Appropriate civil penalties 
should be established to deter future violations. Sewer connection 
bans C-§402(h), CWA) should be sought, when they are needed, to 
achieve and maintain compliance. Nothing in the Policy or the 
guidance is intended to impede or delay any on-going or future 
enforcement actions. 

Since municipalities are ultimately responsible for meeting 
the contractual terms of construction grant agreementa, grant 
conditions should be enforced, if necessary. If grantees fail 
to correct problems in a timely manner, the regulatory agency 
should take prompt action, which may include annulment or termina
tion of the grant. If required, appropriate legal actions should 
also be taken, usually under §309 of the CWA or under comparable 
State author.ity. 

PROGRAM MANAGEMENT ACTIVITIES AND OVERVIEW 

Regions should use the annual State program grant negotiation 
process to reach agreement on the specific activities-they will 
undertake to carry out the State strategies. EPA and State §106 
work plans for FY 1985, for example, should include the necessary 
commitments to update St.ate strategies, and to identify any remain
ing POTWs for which applicable effluent limits and compliance sched
ules need to be established. Such commitments should include those 
.contained in the Off ice ·of Water Accountability System· {OWAS) FY 85 
g~ide and should cover the following areas: 

0 

0 

0 

0 

0 

0 

0 

0 

0 

The identification of noncomplying POTWs (list) and those that 
need construction to meet statutory requirements. 

The review, approval and/or modification of §201 plans. 

The request, review, and approval of CCPs and MCPs. 

The establishment of compliance sc~edules. 

The issuance and reissuance of municipal permits. 

The taking of enforcement actions to obtain compliance. 

The -return of POTws to compliance {and the improvement in the 
level of municipal compliance). 

The termination of Step l and 2 grants. 

The physical .and administrative completion and close out of 
active Step 3 ot Step 2/3 grants • 

. By the end of FY 1~85, to -~he"extent possible, final decisions 
should be reached on applicable effluent limits and compliance 
schedules for all noncomplying POTWs and State strategies should be 
updated accordingly. Updating State strategies should be a contin~ 
uous process from FY 1984 through FY 1988. Annual EPA permit, con-



-13-

struction grant, compliance monitoring, and enforcement commitments 
will be included in the appropriate sections of EPA's annual Office 
of Water Accountability System (OWAS), and the Administrator's 
Strategic Planning and Management System (SPMS). This will help 
assure that EPA's actions under the Policy are conducted in coordin
ation with related State actions and are consistent with the State 
strategies and annual §106 plans. 

EPA Headquarters will overview implementation· of the Policy 
and will prepare appropriate reports to the EPA Administrator and 
to Congress. Headquarters will also analyze the State strategies, 
PCS data, and other available information to determine the adequacy 
of EPA and State resource commitments, the need for additional guid
ance and/or technical assistance, and any need fot mid-course cor
rective _acti,ons. During this process, the Agency will be looking 
for successful State and Regional approaches and management tech
niques in order to share them with other States and Regions. All 
Headquarters overview will be carried out within the context of 
OWAS and SPMS, and the EPA/State oversight protocol agreements, 
which will be individually negotiated with ~ach State, consistent 
with the FY 85-86 Agency Operating Guidance.6 

6 See FY 85-86 Agency Operating Guidance, February 1984, pp.- 9-10. 
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SEXJUENCE OF AC!IVITIES . 
FOR 

ISSUI~ PER-tITS AND DEVELoPI~ rotPLIANCE SCHEDULES 

A discussion of EPA and State actions that should be taken during the 
development of the State strategies is presented below. 'ttlese actions may 
occur simultaneously or in sequence. 'ttlis sequence is consistent with the 
attached Table. · 

1. Review availaole data and identify those PO'IWs that are not in canpliance 
with statutory requirements. 'ttlis includes those that need construction 
to meet the 1988 canpliance deadline under §30l(i). 

2. Identify pqrws for which treatment requirements or canpliance status 
may cha~e as a result of revised w;:s ,and WI.A, the redefinition of 
secondary treatment, §30l(h) variance decisions, §30l(i) eligibility, 
or EPA's AT review.and Federal funding decisions. 

3. Identify POIWs that need construction to achieve compliance with statutory 
requirements. 

4. Identify PO'IWS that have received, or are likely to receive, EPA con
struction grant funding. States are encouraged to review and revise 
their Project Priority Lists (PPL) in order to identify the optimum 
number of POI"'ws that can be funded. 

5. Estpblish applicable effluent limits and tentative canpliance schedules 
for noncanplying POIWs for which information is already available. For 
many PO'IWs, the applicable effluent limits have already been established 
in existing NPDES permits. 

6. Establish deadlines by which PO'IWS must prepare and sutmit MCPs or 
CCPs. To the extent possible, Regions and States should work with 
affected canmunities to require such plans in phases through the end of 
FY 1985, with CCPs for constructed PO'IWs in noncanpliance due in the 
near teDn, and MCPs for PO'IWS faci~ sanewhat uncertain peDnit effluent 
limits or funding problems at the far end of the schedule. 

7. Establish fiDn canpliance schedules and incorporate them into §30l(i) 
NPDES permits, .if eligible, §309(a)(S)(A) AOs, judicial orders, or 
canparable State actions (see attached Table). If the Region or State 
agrees with the proposed schedule in the MCP or CCP, it may be incor
porated by reference in the PO'IW's pennit, NJ, judicial order, or 
canparable State.action. Otherwise, the Region or State should work 
with the POI.W to develop a reasonable schedule for achieving canpliance 
as soon as it is technically and financially possible. 

8 •. Establish fiDn ci::rrmitments in §106 workplans for actions on PO'IWS for 
whicn applicable effluent limits are already known or can readily be 
made, and action plans for PO'IWS for which decisions on applicable 
limits will be·made (in stages) up to the target date, the end of 
FY 1985. 

9. ·Carefully rronitor canpliance with all of the above· requirements an:i 
take follow-up actions as provided for in State strategies, or as 
necessary to meet the intent of the Policy. 
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VI.A.a. 

"Available Techniques for Obtaining Compliance with National Municipal 
Policy by Unfunded POTWs Requiring Construction", dated September 13, 1984. 
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WASHINGTON. D.C. 20460 

SEP 1 31984'_ 

OFFICE OF 
WATER 

MEMORANDUM 

SUBJECT: Available Techniques for Obtaining Compliance with 
National Municipal Policy by Unfunded POTWs 

FROM: 

Requiring Const~u..!?",J-~n _ Jr 
· ~..zA,;J!f!'7~ArT"~~ . 

Rebecca W. rune·r, Director _,,.1 

Office of ater Enforcement & Permits 
!'· 

TO: Water'Managemenf Division Directors, Regions I·- X 

The Office of General Counsel (OGC) responded to our request 
for legal opinions concerning the applica~ility of the ~30l(i) 
compliance extension and the legality of various methods for 
obtaining compliance with the National Municipal Policy. 
Attached are copies of those respon•es dated April 11, 1984 
and June 29, 1984. These memoranda address the legal basis for 

··---use of. enforcement or permitting techniques· -in establishing ·····--· -· -· 
compliance schedules for unfunded POTWs (those which will receive 
no Construction Grant funding) and the potential risks in the 
use of administrative enforcement techniques when an unfunded 
POTW proposes to meet the 1988 deadline and is eligible to receive 

.a ~30l(i) extension. ·These· memoranda should assist you in the 
implementation of the National Municipal Policy. 

The first OGC memorandum, dated April 11, 1984, states: 

(1) that an unconstructed and unfunded POTW ~hich is capable 
of meeting the July 1, 1988 deadline in §30l(i) of the 
Clean Water Act may receive an extension under that 
section if it is otherwise eligible (Questions 1 a~d 
2 I PP• 1 - 5) i 

(2) that such a POTW remains in violation of a permit isi:;ued 
using ~30l(b)(l)(R) or (C) deadline requirements until 
the extension is granted (Question 3, p. 6)'; and 

(3) that such a violator may be subject to an EPA enforcement 
action (Question 4, pp. 6 - B). 



The second OGC memora~dum, dated June 29, 1984, confirms that 
compliance with an Administrative Order does not preclude further 
enforcement action by EPA on the underlying violation. 

If you have any questions concerning the memoranda, please 
contact David Shedroff at FTS - 475-8307 or Greg McBrien at 
FTS - 426-2970. . . 

Attachments 

cc: Regional Counsel, Regions I - X, with attachments 
Associate Enforcement Counsel, Water., with attachments 
Associate General Counsel, Water Oi~ision~ w/o attachments 
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"Finance Manual for Wastewater Treatment Systems", dated April 1985. 
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"The Role of EPA Supervisors during Parallel Proceedings", dated March 12, 
1985. See GM-37. Superseded. 
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"Environmental criminal conduct coming to the Attention of Agency Officials 
and Employees", dated September 21, 1987. 
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r~ITED ST ATES E:\\'IRO:",tE:"TAL PROTECTIO~ AGE~CY 
\"..ASHi'.\'.GTO,, D.C. 20460 

SEP 2 I IS87 

OF- .. 1r r · ·~ f•.J., .... , ~ '.~~ • .. 

"'0t(1\tP: i.\.'\ C 
\h>,ITORI':, 

M!:MORANQUM 

SUBJECT: 

FROM: 

TO: 

Environmental Criminal Conduct coming To The 
Attention Of Agency Officials And Employees 

Thomas L. Adams, Jr. ~ '"' .A~ ~ 
Assistant Administrator · . P*"""'4 

Assistant Administrators 
Regional Administrators 
Deputy Regional Administrators 
Associate Enforcement Counsels· 
Proqram Enforcement Directors 
Regional Counsels I-X 

It is important that all acts of the regulated community 
exhibiting actual or suspected environmental criminal conduct 
which come to the attention of any employee of the Agency be 
referred to the Office of Criminal Investiqations for review.,and 
possible investigation. I urge each of you to communicate this 
policy reqularly to all of the employees under your supervision. 
It should also be included in any new employee orientation or 
traininq that you conduct. 

It is not expected or desired that your staff attempt an in 
depth leqal analysis of whether environmental criminal conduct 
occurred. The hiqhly trained Special Aqents in the Office of 
Criminal Investiqations will do that with the help of attorneys 
in the Office of Criminal Enforcement counsel, the Office of 
Regi~nal counsel and the Environmental Crimes Section of the 
Department of Justice. However, in order for employees to 
recoqnize possible environmental criminal conduct qenerally and 
whether the case is meritorious, the factors listed below should 
assist their efforts. In addition, my office will help provide 
traininq to your staff in this essential area of enforcement. 

FACTORS TO CONSIDER IN DETERMINING WHETHER 
A MATTER SHOYLO BE REFERRED FOR CRIMINAL INVESTIGATION 

l. Knowing or Willful Behavior. All federa.l environmental 
statutes require some deqree of intent or voluntariness (usually 
expressed in 't;he statute as "knowinqly" or "willfully") before a 
criminal case can be proved. Prosecutions under the Clean Water 
Act can be prosecuted also for simple neqliqent acts (careless
ness) wit~out demonstratinq intent, althouqh such situations are 
generally of lower prosecutorial priority than are knowinq 

.. -,/,--.. 
I ... .-· ~-· 



violations: Almc3t ~very. f~a7ra~ ~nv~ronwenta~ statut3 expr~s~ 
the type or ~sn·cal state rcquir~a -:.o .:;e show::i ~or un a~t -:o .::al 
c~ioinally ~unishabla. 

When statutes, . ~ucl1 as the environmental laws, are enacted 
for the purpose of protecting public health and welfare, and 
especially in :aubjcct areas where ·:.:here is a strong likelihood of 
protective govGrroaental regulation, the government generally only 
has to prove that a 9erson knew whut he was doing and he did it 
voluntarily, not accidentally, in order to establish the state of 
mind required for a conviction. It is not necessary to show that 
he actually knew what the law required or that he acted with the 
specific purpose of violating that law. Also, the knowledge 
necessary for a criminal conviction may ~e proven circumstan
tially: it need not always be shown directly. For example, while 
there may be no direct evidence (Guch as a statement by the 
defendant) that he knew a particular material was a hazardous . 
waste, a document found in his file describing it as such would 
be good circumstantial evidence of knowledge. Thus employees 
should be alert to indirect indicators of knowledge and other 
elements of the offense. 

2. Elements of the Offc~. In addition to the required 
degree of intent, each statut>ry offense cQnsists of a number of 
other elements, each one of w. dch must be proved. For example,· 
the crime of disposal of haza~:dous wastes without a permit in 
violation of RCRA § 3008 (d) requires the government to prove 
beyond a reasonable doubt that (l) a person (2) knowingly (3) 
disposed of (4) any haza11ous waste listed or identified by 
characteristic (5) withou. a permit. Similarly, every 
environmental offense mus\ be analyzed in terms of its component 
elements. 

Determining whether the required deqree of intent and each 
of the elements of the offense exists and can be proven sometimes 
entails a complex legal analysis which should be left to the 
investigators and their attorneys. When faced with a possible 
criminal case where the int;nt may be marginal, it is best to 
advise employees to err on the side of caution and ref er the 
matter for the investi9ators and attorneys to analyze. 

3. Impact on Government's Regulatory Function. Many of 
EPA's regulatory systems rely heavily on complete and accurate 
voluntary reporting from the regulated community. When infor
mation or documents required to be filed are falsified, concealed 
or intentionally destroyed, the integrity of the system is in 
danger. The degree to which an act may have threatened or 
damaged the system is another factor that can be·weiqhed in the 
decision to prosecute, but is not a requirement. 

4. HA;Jn. The extent of harm or threat of harm to human 
health or the environment is another factor that is reviewed to 
determine· whether a case should be prosecuted. Prosecutors may 
look at the duration of ~he harm or threat, the toxicity of the 



pollutants i~~ ;lvad, and the proximity to population centers, 
among ot~·-s. Proof of harm is not a prerequisite to pro
secution_ .ut . ; a factor considered in e~9r~iaing prosecutorial 
discreti.:-n. 

s. Patterns or Practices. ·It is useful to review a 
subject's historical record of noncompliance before pro~ecution. 
Tha past practices of a company, whether good or bad, can weigh 
heavily in sentencing, thereby effecting its deterrent value and 
prosecutorial merit. 

6. peterrence. A major value of criminai prosecution in an 
environmental enforcement context is its ability to deter others 
from doing.the same type of act for fear of being prosecuted 
themselves. For the deterrence to be effective, others similarly 
situated must become aware of the prosecution. In some areas, 
one criminal conviction with appropria~e penalties can motivate 
much of the regulated industry to be in compliance. Although 
this factor is considered, it is not a prerequisite for prose
cution. 

OTHER CONSIOER,ATIONS 

The factors discussed above are not exclusive and are not in 
any particular order of import~nce. Many of the factors overlap. 
How to weigh the various factors in any given case will depend on 
the circumstances involved. 

It is possible that an eve.~: involving environmental 
criminal activity will not be investigated further or prosecuted. 
There are innu~erable reasons for this including, for example, 
lack of prosecutorial merit, inadequate proof, the matter would 
be better handled civilly or administratively, the state is 
prosecuting the matter, the matter is not commensurate with 
Agency priorities, and lack of resources. However, if the Office 
of criminal Investigations determines that criminal activity 
occurred after formally opening a case investigation, only the 
United States Attorney (or his representative) in. the District or 
the Department of Justice can decline to criminally prosecute the 
case. 

If a potential environmental criminal matter comes to the 
attention of an employee, consultation with the Office of 
Criminal Investigation should be sought at the earliest 
opportunity. When in doubt, it is far better to consult with the 
Off ice of Criminal Investigations on matters that may be 
questionable than to r~sk the possibility of overlooking or 
failing to recogr.ize serious environmental criminal conduct. 
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"NATIONAL MUNICIPAL POLICY IMPLEMENTATION", dated April 1, 1985. 





MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

UNITED SIATES ENVIRONMENTAL. PROTECTION AGENCY 
WASHINGTON, O.C. 20460 

APR· .. 11985 OFFICE OF 
WATER 

National Municipal Policy Implementation 

Rebecca w. Hanmer, Director 
Rebecca ~v. Hanmer 

Office of Water Enforcement and P~rmits (EN-338} 

Water Management Division Directors 
Regions I-X -. 

During· the past year, as we received State municipal strategies 
.at Headquarters, the Enforcement Division attempted.to create a 
national inventory of major POTWs (by name) ·affected by the Policy. 
This list is necessary to stabilize the universe of POTWs,:as well 
as to track, with confidence, Regional and State progress. Oue- to 
the high visibility of the Policy, information is required that we 
cannot presently provide to Congress and other public institutions. 
The data we have obtained from the original strategies do not correlate 
well with data in PCS. In follow-up discussions with Regional staff 
we have been unable to verify, on a name basis, all the POTWs that 
are affected and their status with respect to compliance schedules, 
final limits, and financial capability. 

The attached list has been prepared from the names and permit 
numbers of POTWs identified by Regions and States as of the end of 
January. In addition to the named permittees, we have succeeded in 
merging relevant data from the NEEDS and GICS information systems 
using a crossover file linking NPDES permit numbers and their related 
Authority/Facility numbers ·used in the 84 NEEDS survey. The data 
is presented to you for your review and use in enforcement decision. 
making. 

We are not certain if this printout represents all major NPDES 
permittees affected by the Policy. Late arriving State inventories 
indicate some of these POTWs may be incorrectly listed. Please 
review the attached printout to assure that it represents all major 
POTWs that: (l) are under construction, (2) need construction to 
meet statutory requirements, and (3) have a high probability for 
construction once decisions on final effluent limits are made. The 
corrected list should include all POTWs already on a s-chedule, 
regardless of compl~ance status. 

l~i 
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.Attached is an instruction sheet t~ P.xplain the layout of the 
info~~ation and a sample page that highlights the critical ele~ents 
that need vecification immediately. Chuck Evans (FTS 475-8327) of 
the Enforcement Division will work with your staff to complete this 
inv~nto~y. I ask that you give this a high prio~ity and submit 
the cor:::-ec t~d inf o~mat ion to the F.:11 force 1nen t Di vis ion by Monday, 
April 15, 1985. Regions may sObmit this data by telephone if the 
updates a~e not large. 

Once we have stabilized the list of af fe~ted major POTWs, we 
intend to up~ate the construction milestone dates quarterly through 
PCS. For the short term, we need your assistahce to learn as many 

·actual :dates as ,.possible. As Regions and States update -facility and 
NEEDS data, we will amend the merged data set and continue to provide 
you with revised lists. At the recent PCS Ste~ring Committee meeting 
in Washington, on Ma:ch 19-20, 1985, we discussed a method for tracking 
final schedules and POTW funding capabilitie·s. The use of the PCS 
data field to do this (ROFG) needs further evaluation and will be 
discussed in a Regional conference call on Thursday, April 4, 1985. 
When the codes have been esta~lis~ej, our office will provide detailed 
guidance on their use and update • 

. Along with the correct~d MCP inventocy, Regions should also submit 
a list of completed, major POTWs that have been identified in origin. 
and updated State strategies as requiring Composite Correction l?lans 
(CCP). Once this list is established, we will review it pe~iodically 
with the Regions to follow trends. 

I would al•o likE to emphasiza a few other developments that 
have a significant bearing on this program's success in FY85. At 
the National Branch Chief's meeting early in May, one of the main 
topics will be the National ~unicipal Policy. Ouc of Eice sent a 
memorandum to you about this meeting on March 27, 1985. I encourage 
each of you, or your Compliance Branch·Chief, t6 attend this meetin~ 
as there are some developing enforce1nent issues that must be resolve1 
before all final ·schedules are established. 

Recently, :OWEP and the Office of Municipal Pollution Control 
(OMPC} have coordinated to present a se~ies of workshops on financial 
capability analysis that will provide basic information on the review 
and evaiuation of the financial components of ~CPs and/or other 
demonstration~,of affordability. Knowledge in this area is of 
i~creasing importance as we enter the enforcement phase of the National 
Municipal Policy. Bill Whittington and I have announded this under 
separate memo and urge you to make arrangements for the appropriate 
Regional and State.personnel to attend. 
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I realize we have given you a short time to review and update 
this information on your affected universe of POTWs. ~lease make 
every effort to work with our staff to complete this inventory so 
that we can summarize the data and prepare it for discussion at 
the National meeting in May. The workload and co~pliarice i~plications 
of the current status of schedules will hava a significant impact on 
our pri~cities for the remainder of the fiscal year. The emphasis 
placed on the Policy by the Ad~inistratnr ~aquirAs that we not lose 
any momentum gaineo in the States by our present activities. 

For fu~ther assistance with these issues or plans, please call 
me (FTS 475-8488) or Bill Jordan, Director, Enforcement Division 
(FTS 475-8304). 

Attachments 
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"NATIONAL MUNICIPAL POLICY IMPLEMENTATION", dated April 12, 1985. 





MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

..... 
National Municipal Policy Implementation 

J~ck E. Ravan~~ 
Assistant Administrator 

for Water (WH-556) 

Regional Administrators 
Regional Water Management Division Directors 
Regions I-X 

OFFICE OF 
WATER 

At the recent National Enforcement Conference, ~dministrator 
Lee Thomas publicly reaffirmed the Agency's intention to uphold the 
National Municipal Policy in its dealings with States and to enforce 
the statutory deadline of July 1, 1988. I made similar remarks 
during that Conference and during the Water Pollution Control 
Federation (WPCF) Government Affairs Seminar in March. Also, at the 
winter ASIWPCA National meeting, the Director of the 0ffice of Water 
Enforcement and Permits (OWEP) again reconfirmed this Agency position. 

Now that we are mid-way through the year, t would like to take 
this opportunity to discuss my current thoughts regarding 
implementation of the National Municipal Policy. We must be convinced 
and we must assure the States that FY 1985 is not a trial period. 
Each Region must have current, workable, and complete State strategies 
that reflect the underlying prin~iples of the Policy. As you know, 
enfoi.·ceable compliance schedules are required, with or without Feder a 1 
.grant assistance. It is presumed that all schedu.les beyond July 198A 
will require judicial action. Strategies should contain updated 
inventories that present current compliance status with applicable 
effluent limits; as well as any technical or financial requirements 
for full compliance. Regional municipal strategies (or the State 
equivalent) should serve as a current work plan as well as the long
term framework for coordinating EPA and State activities to: (1) set 
as many schedules· as possible by the target date of September 30, 1985, 
and (2) achieve as much compliance as possible before the final 
compliance date of July 1, 1988. 

j I . • 
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Potential Implementation Problems 

During our National Municipal Policy workshops in th~ spring 
of 1983, one of the main themes was that this program would not 
become "business as usual." Current commitments for FY 1985, for 
all facilities that need schedules, indicate that only 29% of the 
universe is being addressed, including only 67% of the majors that 
are not on enforceable schedules. Even if we achieve these commitments, 
much work will have to be done in the 33 months after FY 1985 to 
meet the goals of the Policy. Examination of the first quarter 
SPMS/OWEG results revealed that, although it appears we exceeded our 
commitments, we may not have achieved the solid compliance results 
we were seeking. For example, we have learned that some NPDES State 
Administrative Orders (AO) contain schedules that are reported as 
"final" by the State, hut are considered to be interim schedules in 
many cases until final negoti-ations with the ·permittee are completed. 

The compliance schedules established in FY 1985 should addres~. 
·facilities causing significant impacts to w~ter quality or that need 
as much time as possible to meet·the 1988 compliance date. Otherwise, 
we will experience even greater problems as we near the statutory · 
deadline of July 1, 1988. I urge you to review your basic working 
agreements with the States to be certain that they are actively 
attempting to achieve the Municipal Policy goals, deadlines, and 
other enforcement requirements. 

Special Issues Identified 

Over the past several months, several questions have arisen as 
Regions and States move forward to establish enforceable schedules 
pursuant to the conditions of the Policy and its Regional and State 
Guidance. Since this is a critical step in the successful management 
of State strategies, there is a need for National consistency in the 
preparation and execution of these legal instruments. Regions need 
to make firm and consistent responses to the States on these issues. 
The questions raised include: 

1. Can EPA or the States issue permits with final compliance dates 
past July 1, 1988? 

~ermits cannot contain a schedule to meet .secondary treatment 
requirements later than July 1, 1988. In fact, only those POTWs 
that applied for and are eligible for a ~30l(i) extension may be 
issued a permit.with a schedule to meet secondary treatment past 
July 1, 1977. In these cases, the requirement to meet final limits 
should be as soon as possible, but not later than July 1988. All 
other permits must contain a requirement to meet secondary limits ·at 
the time of issuance, since (as stated above) the final compliance 
date for these POTWs was July 1, 1977. Any POTW not meeting 
secondary treatment requirements and not eligible for a 301(i) 
extension is in violation of the Act and is subject to an enforcement 
a~tion. Any compliance schedule to meet secondary effluent limits_ 
.fo~ POTWs not eligible for a S30l(i) extension must be contained in 
ari AO and not in an NPDES permit. I 
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2. Can EPA or the States issue an AO that contains a schedule to 
meet final effluent limits that extends beyond July 1, 1988? 

The National Municipal Policy does not specifically require 
that schedules beyond July 19R~ be sanctioned by a court. However, 
the Regional and State guidance on the Policy that I issued on 
April 17, 1984, presumes that all such extendeo schedules will be 
established through the judicial process. This is the Agency's 
enforcement policy with respect to the statutory complinnce deadline. 

Since the April 17, 1984, guidance is not binding on State NPDES 
programs, a State could choose to issue an AO with a schedule beyond 
July 1988, in direct conflict with the spirit of the Administrator's 
Policy and the letter of the subsequent guidance. In such cases, 
especially where the State's order does not involve imposition of 
administrative penalties, EPA Regions should consider: 1) issuing an 
AO that specifies a compliance date no later than July 1988, which 
then supercedes the State AO, or 2) filing a. civil action to obtain a 
judicial order that contains a final compliance date deemed appropriate 
by the court. 

3. What constitutes a "final" and "enforceable" schedule under the 
Policy? 

One of the main principles upon which the Policy is based is 
the assurance of "certainty" prior to requiring commitments to major 
capital ~nvestments. In order to do this, Regions, States, and 
communities should strive to eliminate as many of the "u~knowns" as 
possible, and as quickly as possible, with respect to final limits, 
correct treatment technology, actual costs, available funds, and 
revenue systems that are necessary to maintain the plant once it is 
completed. Schedules established by ~egions and States must reflect 
the appropriate legal, technical, and economic circumstances. 
Additionally, enforceable schedules must contain sufficient interim 
milestones that.require demonstrations of progress and allow for 
subsequent enforcement actions, if Qecessary, prior to the final 
compliance deadline. 

Delays in eliminating the uncertainty of final effluent limits 
have focused on three situations. First, limit changes associated 
with the secondary treatment redefinition/percent removal should not 
cause major problems. The Office of Water Enforcement anrl Permits 
recently sent out draft guidance for Regional and State review and 
requested data on· how many municipal permits appear to need alteration. 
Second, for those cities where 30l(h) decisions are pending,. Regions 
should continue to adhere to the direction contained in Al Alm's 
October 29, 1984·rne~orandurn, "Expediting Achievement of Water Quality 
I~provement by 30l(h) Applicants." And third, advanced waste treatment 
(AWT) may be needed to meet Section 10l(a)(2) goals (fishable/swimmable) 
of the Act. Th~ Water Ouality Standards Regulation requires States to 
review water quality standards to assure that the standards do refl~ct 
these goals. If a State believes· that.AWT may be necessary, then 
priority should be given to completing those use attainability analyses 
first. · · 
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In closing I want to reemphasize how essential it is for Regions. 
and States to nave as many noncomplying communities as possible on 
final, enforceable schedules by September 30, 1985. Unless we show 
outstanding results, we will not be able to achieve the statutory 
compliance deadline of July 1, 1988. If my office can be of 
assistance in resolving additional implementation issues, please 
contact us. 



VI.A.12. 

Letter to House of Representatives ·from EPA regarding the NMP with 
Congressional Record materials attached, dated July 22, 1985. 





.· .... 
·~Ta; 

l.JNll t:::U STATC:S ENV11"i:Ol,Mt:.f~ 1,;L. i .. t\U t t:.i....11v1·• ,....w'-•'t'-' 

WASHINGTON. D.C. 20460 
·.• ... 

. ·.· 

Honorable Ed Jones 
House of Representatives 
Washington, o.c. 20515 

Dear Mr. Jones: 

JUL 2 2 1985 

OFFICE OF 
WATER 

Thank you for your letter of June 25, 1985, requesting 
our comments on a letter from James E. Word, Commissioner of 
the Tennessee Department of Health and Environment. Commissioner 
Word is concerned that no more Federal grants for sewage con
struction projects would be made for publicly-owned treatment 
works (POTW's) not in compliance with the Clean Water Act (the 
Act) effluent limitations by July l, 1988. 

The _key to understanding the issue that Commissioner Word t 
has raised is to distinguish between our enforcement policy and 
our policy for awarding grants to municipalities for construction 
6f wastewater treatment facilities. Our enforcement policy is 
set forth in the National Municipal Policy (NMP), which was 
published in the Federal Register on January 30, 1984, and says 
that: "The Clean Water Act requires all publicly-owned treatment 
works to meet the statutory deadlines and to achieve the water 
quality objectives of the Act, whether or not they receive 
Federal funds." The policy also provides for flexibility in 
dealing with communities that face extraordinary hardships in 
meeting the statutory deadline for reasons of financial or physi
cal incapability. 

EPA grant policy with respect to funding construction of 
wastewater treatment facilities does not prohibit EPA (or a 
delegated State such as Tennessee) from awarding grants to mU:nici.
palities that may not be able to complete construction by a 
statutory deadline. In fact, many municipalities that are now 
being addressed under the NMP were supposed to be in compliance 
with the earlier statutory deadline (1977), and we have continued 
to provide grant funds to.these facilities. 

Clearly, some of.the facilities that are of concern to 
Commissioner Wo~d may be eligible for extensions based on the 
finding of physical impossibility. These decisions have to be 
made on a case-by-case .basis, howe~er. In guidance we issued to 
the EPh Regions to help promote consistent nationwide implementa-

AL502187 
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:._.:..:: .-jt t;1.:: ;~:·;1:', wt: acvis-:d t!1r1t t110: !<eg1un·ur St.:ltl? st:oula \'1<.;.r .. ~ 
~L;:~ ~ny community that is s~ek1n~ an ext~nsion ~ased on a tinc1n; 
...:: ·..=1t1ict:' r:1nanc1.:L or- )!:ys1c.;;il i,";;~)ussibi!it:t• ~·iher~ sucn a 
El~cin~ can u~ su~pcrted by t~~ tacts, ~e expect th~ Region/State 
;:c .. ~-~~.:er. Z!'.;i::''2er:-ient on.::. com[;liancc sc!iedul~ that z::~.sults in 
.:..<...1 .. ,i~.i..i~:-1c12 as soo:-i as poss1Dle atter the July 1, 19dU, d~aciline, 
a :1 ~ :: o 111 co qJ o r a. c.; ch is s c; • e cu l ~ i ll to a cc n s.; n c c e c re: c :i a t ls 

3anct1cn~G by a State or Fea~ral court. 

It I vr my scatt can provic~ turtner intorr.iation or assis
t ar.ce on ,th is is;;ue or any otl'.er, please contact me. 
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the House of Reo~ntauves &nd the Com· 
m1tttt on E..·w1:-onment a.nd P...1cu1c ·.voru of 
lhe Sen&te. 

"(";.) A::"n40Rl%.ATIO" OP 4.PPllCPll:tATIOPl!.
i:"lere LS aul!lOn::ed t.o be &DDf"ODnate<l t..o 
car.-; -~ut t:ia sul:l.Seetton i:s.000.000 ~r 
Ctsc-a.l ;-i?v ror es.en of Ute flx:aJ yea.rs 
e~C:lnlf S~otemoer 30, l984. ~Dteznoer 30. 
19B7. S~:;:tero~r JO. 1983. SeDt.el'Dr>er 30, 
1989. 1.:1d Seotect>er 30. 1990. Amounta &D
prcpru~te<i uncer ~ht.s subsectlOD snail 
re::-::u.'1 a~·aJ1:io1e u.'"ltll e:-toer:oed.". 

?•ore -; L. l:..'"le 4. st::Ae out ··< e ,.. &.-:d t..~.se:t 
tn !:~'.I there-.:>f ··: ()". 

?aiie -:~. :i.'ie 13. st::ite out "1.'1C1 <di" a."ld 
ir.sert in ::eu ~::ereot ". 101. A.'ld <el". 

r':iiie H. line 1-4: t.!ter "Act"' tnsert "~d 
1.:..'1Cer s.eetlon 38 of ~hU Act.. ~la.t:..-:1r t.o 
cr.~-:ter:&nce of water ou&llty :n ~tuartes,". 

!.lr. OBE:P.STA.R <du:-.. '"::; the re:i.d· 
tr.g i: ~1:. C!"t:ur:::.a.n: I a.sic unanunou.s 
consent that the amendment St con
sidered a.s read and pr.nted· i.n the 
RECORD. 

~.1r. CR..\IRl\tAN'. ts there objection 
to the rec:uest of the gentleman !rem 
Mlr.nesota? 
·There .,..a.s no objection. 
Mr. OBERST.o\R. ~. Chairman. 

this a.mend.ment is i.n concert ':nth the 
pre\'10US a.mendment just a.dopted by 
the Committee. It would provide !und· 
ing to States to establish sur\'eys o! 
their intr:l.State waters. surface '.l.'aters. 
'.l.ithin their State to determine t!letr 
condition ot :i.c:idity, o;.·hether due to 
·acid deposit!on ot :ni.."le drainage to 
enable such States to set up programs 
!or acid n.in cleanup. 

Mr. ?.OE. !\ir. Cl".a.in:lan. .,..ill the 
gentlen:.an Yield? 

Mr. OBERST • .ffi. I yield to the 
chair:r.an of the su'bcorc.c1ttee. tl::.e 
gemleman !rom !'Jew Jersey. 

Mr. ROE. I tha.nJt the gent!:?::nan !or 
yie!di."lg. 

Mr. C!1:iirman. this ts a. \'ery C!ne 
amend.":lent a.nd it is re3.l.ly a techmc::iJ 
amendl:lent and we appr~1a.te it. We 
accept the amendment. 

Mr. SNYDER. Mr. Chairman. will 
the gentleman yield? 

Mr. OBEP..STAR. I yield to the gen· 
tleman from Kentuc!ty. 

Mr. S~r1-0ER. I tha.'lk the gentle· 
ma.n !or yielding. 

Mr. Cha.irm:m.. we accept the amend· 
ment. 

The CHAIR!-.tAN. The question is on 
the a.mend!l:lent oUered b:V the gentle
m:in from Minnesota CMr. OB!:JLSTAJ\]. 

The amendment was a.creed to. 

a 1100 
· Mr. SOLOMON. Mr. Chairm!Ln. I 

move !.a stnke the last word. 
Mr. Chairman. earUer thu a.ftemoon 

the Committee of the Whole pa.s.sed a 
cotnmlttet? amendment· establ.l.Shlng a 
b:idly nffded grunts program to pro· 
vtde. tor the flrst time ILld to loc:Ultles 
where ground -:irater supplies have 
been. polluted. The same e.mend!:lent 
was acded :.0 the Clea.n Water Act 
amehament.s ln the House bill la.st 
year~ but lt wu never Pa.s.sed.. a.s we ILll 
iulow .• 

One ot the oost se~ously affected 
rnuruc1pa.lity l."1 tne co'.!lltr/ T3.S. and 
still :..S. the to""1 of !\ioreau ln a r.inJ .. 

:irP.a.· of ~ew Yorlt State. Thl.s wa.s one 
o! the top pr.ont1e.s of need communi
ties. accorotnit to the debate la.st year. 
At this point. !.tr. Ch:urma.n. I ·;i:ould 
like to as.it the ch:i.mnan of t.he sub· 
committee. the gentleman !ram New 
Jersey C~1r. Rotl. Lt he would engage 
Ln & brief colluQUY.· 

M.r. ROE. Yes. o! course. L! the ien· 
tlem:m will ~·ie!d. 

!.ir. SOL0!.10~. ~Jr. Ch:U.~:in. :i.'Tl I 
corre-:t :.,., m ;- u • .,cel"'!tanc:J.ni tr.:i.t. :l.3 
our d:.Sc~1on la.st year showed. a new 
?.'ater ~tr:::t !or the to-;.-n oC Moreau 
is considered & top pnor1ty o! the com· 
amtee and .. ould be ell;tble !or !ull 
t1mciln1t o! up to S:.? ci.illlon ~cer the 
ter::-.s of the Jol".nson legislation. 33 ln· 
cor.::onted in your amendment thu 
year? 

Mr. ROE. ~tr. Chairman. U the gen. 
tlem:m will yield. I think the gentle· 
~an ha.s uactly art!cula.:.ed the entire 
tssue ln\"ol~·ed. There Ls no question 
that U."':cer the Jonnson 1:inguage in 
the leg".slation the town o! Moreau 
should receive top priority, 

Mr. SQLQ!,1QN. Mr. Cha.irman. I 
thank the gentleman. and again I 
would like to cammend the gentle· 
o;.·om:in from Con."1ectlcut C!'.!rs. JOHN· 
SOM] and the other members of the 
com."n!ttee tor deveJoplng this worlc· 
a.ble approach to the problem o! 
ground '.l.0 ater contamination. e.nd on 
behalf c! all the people i.n this country 
I ~.-a.nt to cotn:lend Chairman Roz !or 
the outstanding job he h::..s done on 
this subcor::.I?Uttee. 

.uu:mlxz::rT OP"l"!:KC BT Ma. 11100DT 

Mr. MOODY. !.tr. C~:iir.:n:m. I o!!er 
Ul amendment. and I ask ur1a.ml.mous 
consent that the iunenc::rnent be con· 
sidered a.s read a.nd pnnt.ed 1n the 
RECORD. 

The CHAlR!-.tA .. ~. ts there objection 
to the request ot the gentleman from 
Wisconsm? 

There was no obJection . 
The text of the amendment Is a.s fol· 

lows: 
Amenement of!ered by Mr. MooDT: In the 

matter Inserted on Daire 80 a.tter line 1t by 
Mr. Howard's amenament. Insert at the end 
ot subo&raC'&on c B > the tollowtnr. 

A oerm1t ts.sued under thl.S sectlon may 
cover one or core t~ one mun1c1oaJ se1>a· 
rate storm sewer. 

Mr. MOODY. !\ir. Ch:Wman.. ttw is 
a brte! technical amend.ment to cna.ke 
clear the lntent ot a .section o! the 
Howard a.mer.dl:::lenu to the committee 
amendment that were adopted earlier 
regarding the nonexemptlon of urban 
areas !rem reQui.r.ng a permit Cor 
stormwater overflow. 

Mr. ROE. Mr. Chairman. 'II.ill the 
gentleman y1e1d? 

Mr. MOODY. I yield to .the subcom
mittee chalr.:la.n.. · 

Mr. ROE. !.ir. Chairman. we have re· 
vtewed thl.s &mend.ment. It Ls relLl.ly a 

· clan!;·tng and a.n Important amend· 
oent. We are prepared to a.ct:ept the 
amend:nent on th!.s side. 

!\1.r. S!-IYDER. !.Ir. Ch:u.rinan. ·will 
the gentlem:in ;·teld? 

!'.1r. :v!OOOY. I :;teld. to t!le gentle· 
·man.from Kentucky. 

!.fr. S~'YDER. :'.ir. Ch:iJ:mllll . .1:e .ire 
prepared ~ a.ccept the a.mencr.:~:it o:l 
~!':LS side. 
T~e CP--\IR~·lA .. 'i. T:~e quest!on :s o:i 

tl::.e :ir.lend:nem o!!ered t:IY the .-er.t:e· 
~:in !ram Wi.scor.sin C~1r. ?.tooov !. 

The :i.":lend.":lent ... as &;rreed to. 
:O.!:'. Yo~c or M:!.Ssoun. ~r. C!":i1r

rr.an. I. mo\·e to strike the la.st •:c :'!. 
:\fr. Ch:iir.::.:l.'l. I -;.·111 a.sit c~e ~ent:~· 

:na.n !:om New .iersey [~.1r. Roel. "!"".e 
suoco~Jn:ttee cha1r.:.an. t! ~e -..·~:~ 

er.gie;e in J. cci>c<;~Y-

Mr. ROE. I ":.'1U. o! cour5e. ~.~r. 
Ch:i.i.r.na.n. l! the gentlema.~ ..-1~ :;:e!c. 

Mr. YOti"NG of Mis.soun. ?.tr. Ch:i::-· 
l"!'l.a."1. it ha.s bee:-i brougnt ~o r:lY :it:en· 
t:on t!'\at E:P .'\ i.s contem::uat:r.;; a. 
policy that o;.·ould deny Fedenl ;;:a:-.~ 
!und.s to loca.1 treatment pro1ec~ tna~ 
will not be completed by the ;u1y l. 
1988 :.econdary treatr:lent ceac!:~e. 
Apparently. thi.s umr:Titten 1..-:.:er:i:-eta· 
t1on i.s based on the national ~u~:c::=al 
policy adopted ln 1984 by E? .-\. ?.~:. 
Chairman. what concerns en~ is th:it 
we have numerowi local aienc:t!s that 
have been worlting dili;;entlY a...'1:l 
a~a1r.st subsW'lt!~ C!na.ncial a."lc o:~e?" 
limitations to comply w1th the l:id3 
secondary cea.dlir.e. !-.Ir. Ch&lr.::i.."':. as 
you know. there are nt.:..":":erous 
proj~ctS now under const:iiction to 
comply With this de3.dline.' We also 
know that ~·hile some ot these 
projects ma.y not ceet the July l. ,l!?SS 
de3.dl!.ne. an EPA pohc:,- a.s I desc::::ed 
.,.,ll g-.ir:intee that these p:oiec~,; -;.·:;1 
not o.eet t!"le deacili..'1e. 

Mr. Chairman. coe.s the in:cn!. ·~f 
Cor:;ress on this legula.t;on su;::port 
such a. policy by E.PA .. 

Mr. ROE. No. !t :.S &bsolutely con· 
verse to the policy. 

Mr. YOti""NG of Missouri. ~Ir. C!":.:i::· 
m3.l'l. !unher.:::tore. it seerr..s t~e ,.r.Oi<! 
intent o! this leg'.slatton be!o?"e us 
today, a.s well e.s the Sen&te b1U :;.oil.' 
pending be!ore this Cha:noer. rcco.-
nizes that desp1~ the best ef!or!s ot 
ma.'lY aarenc1es. completion of 3o~e 
pro1ec::; w1ll occur a.i:er the de:idline. I 
cannot believe that the intent ot Con· 
gress could be lnten>reted to support a. 
policy to !u.'ld only those proiects :~;:.: 
would be completed by the July I. 
1988 deadline and then deny CU.'1C.S to 
a proJect slated !or completion !or 
August 1. 1988. Suen a poUcy, It see::-l.S. 

·negates the e!tort.S of the Conirress ::i 
developing lesns1auo11 to LS.SJ.St commu· 
nitle.s ln coming tnto compliance 1J.•1th 
this Federal reQull'ecent before ar.a 
&!-ter the JuJy 1. 1988 deadline. 

!.fr. Chairnia.n. do you !e-el that .ldd!· 
·tional statutory dir~tlon t.s necessary 
to gua.rantee that ttw policy will not 
be lmp~mented. 

Mr. RO~ Mr. Cha.lr.:la.n. 1J.ill the 
e;ent!e::nan_yieid? 

Mr. ?OU!iO ot !\11.s.soW1. I· rte Id to) 

the subcommittee chau-man. 
~.tr. RO~ So: I t!'\.i.".L a,, the 1te~::~

man ha.s potnted out. tr::i' t!le ::::o\ :· 
.;ion~ of our b1U provltle that su!~:c:~~t 
!u.'1di..'1g 1J.'lil be available to com;;!~te 
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mo~ pr-o Ject.t than orUrtnallY cont.em· ~llOT orn:Jtci •T IOI. nu ax 
plated by the a.dmlru.St.nuon. ~.U. EREAUX. ?d.r. Ch&Jrman. I o!!er 

Mr. YOUNO o! !-.1J.ssourt. Mr. Cha.il'· a.n amendment. man. I thata the iientlernaa. I am The Clerk. reaa as !0Uo·J1s: 
pies.sea t.o ~ow that our ~encie:s can Amend:nent of!er~ bY Mr. BRuuic: On 
cont1.r1ue to ex~ ~era1 asnstance PMre 80 • .lltr~e out unes 7 tnrcua:n u &ad 
in c-:eetin; these dea4llnes. inseR tn lieu tnereof tne foUowtnr. 

~.ir. Chiunnan. I yteld ~ the bal· ··1nr 1:1~1:i1ut1on n.:."'lott and wn1c:n do no& 
!U'lce of my tune. come uno contKt wit.., Ml:! o""rouroen. I'll• 

matenaJ. lntermeo1ate praduc:t. ~lrasned 
!'.tr.i. JOHNSON . . Mr. Cl:i!rm&n. I prOducc: t>Y·P~oauc:t. or wasi.e crOduc:t loc:at· 

move to strlite the !a.st word.. ed on t?\e site of Juen oper;it;or.J.. A."'IY 
< ~.I::s. JOHN SOS . S.Slte<1 a.nd wa.s person dl.schlC';!ni sto:rnwater r.i:.ofl not 

gwen ~e!'"::l.1SS1on to rev'l..se ana ext.end oescr.oed In the cre-cee:..,r sentence C:o:n 
her re:::ia.rl<..S.l mmmir ooe:-.t:oru or ou or r:u e:oic1o~t1on. 

~.trs., JOHNSON. Mr. C~:U.-::i:i.n. I prOC1uct1on. · cirocnsinr. or tr~atment oper· 
ln ! h at:on.s or tr1Nmw1on fac1ht1es snail cnonl· 

rue very strong suppart 0 t. e Pas· tor tne ai:a~1tv of water 1n sucn nows ILnd 
~ge of g_q,_ 8. a.nd I ~ant to t.:U!:e tht.S snail re:iort :iot tes:s 01:en 1.l':an a.n.nu~y to 
opporturuty to c:ommena the chairman :11e Acunini.nrator. or a.t .sucl'I intel"\·w u 
o! the subc:om."ll1tt~. the g~tlema.n tl'le Acun1mstrac.or or tne State deecu a~ 
:rom. New Jersey CMr. RoEJ. the eh:ur- crocr1ate.··. 
m:!.n of the c:om.nuttee. the gentlem&n l.'.tr. BREAu'"X <during the reading>. 
Crom New Jersey CMr. HowA.JU>J, a.nd Mr. Cham:ian. I as~ unanimous con
the r:L-utini oembers. the gentleman sent that the amend.r.lent be con.s1d· 
C:-or:i Kentuc:.ICY C~tr. S~ERJ a.nd the ered as react and pnnted ln the 
gentleoan from :.1ir-"leso~ CMr. RECORD. 
STA.."fCJ:U.."ft>). These gentlemen have Tt:.e CHAIR:\!.-\..~. Is there objection 
toiether worked to c:-att Cor us a su:ie- to the reQuest ot the gentlema.n !rom 
Mor pl~e o! legisla.tton. Lou!Stana? 

T'h!3 is not r:'lerel:v a reautnor~tion There w:u no objeetion. 
of legislation that h::i.s gone !ar to <Mr. BRE.At..-:{ a.sk.ed and oa.·a.s given 
clean the rtver'3 a.nd sources of v.·ater permw1on to revise a.r.ci extend his re
in Arnenca but Is a refir.e?:lent o! that ma.rk.s.> 
legislation. It represents the best ln :.Ir. BRE.~ UX. ?.tr. Chain':l:in. I 
the legwative tradition of oversight. ~·ould say to the members of tlle c:om· 
and it Improves as well the :i.bilitY of mittee that tne amenc1rnent I am of· 
State! to utilize their resourc~ to im· !er:.."lsr goes to a section ot the bill. sec· 
plement more economically the re. tion :?6. which set.s up a procedure for 
Q:..u:-e~ent.:o cf tha lm;iortant legisla- v::i.r:ous exemct1on.s from the perrn:t· 
t.:on. • ti.91g o! certa.m stor:n-'W·ater r..:::- f!. 

I al.so o;.·&nt to point out that it ha.s What v;e are dealini o:t."tth. !or in· 
tn it t~ee porttons th:i.t are o! pa.rticu. st:uice. is ~ ·~:ater tr.:i.t runs acrc~s a 
l:i.r l.'T.;::orta.nce to the !'lor.neast area. !ield. 
t!'::i.t I represent. I do want to call to Mr. ROE. Mr. Chairman. will :~e 
the Members' attention that the corn- gentlema.n yield? 
bUled sewer overflow prognm .. which Mr. BREAUX. 1 am glad to yteld to 
m the past was not eligible for ordi- my subcomr:mtee chairman. 
n:l.Z'Y sewer gr:r.nt !und.s except on a Mr. ROE. Mr. C!'la.i..-ma.n. 'Olre ha\'e 
limited basis. will. a..s a result o! this looited at this a.menciment. We feel tne 
thoughtful and thorough pu~ce of leg- amendment 1.3 rel!.Sonaole; anc1 we have 
isla.t:on. be eilgible !or a.ny a.mount of ao obJectton to it on this side. 
funding the State desires to ma.ke Mr. SNYDER. Mr. Cha.innan. 'Olo"ill 
:i.\·al.laole to It. That ls extremely lm· the gentleman yield? 
pon.ant. especially to the older cities Mr. BREAOX. I am gla.d to yield to 
o! A.:nerica.. the gentleman !rom Kentucic:v. . 

It n.l.so addresse~ the crying need for Mr. SNYDER. Mr. Chairman. I want 
0>revent1on ot non·POlllt-SQW"Ce pallu- t.o say that thi.s is a good amendment. 
tion and ror a.ddressmg the sertoua and we are pleased to a.ceept 1t. 
proolem ot ground water coatam1nA- Mr. BREAUX. ~tr. Chairman. I am 
t1on. · prepared to provide a further expl&na· 

M:. Chairman. I merely want to tion o! the a.menament. but now. w1tn 
conunend the ch&lrmaD of the com- the a.ssu.ra.oce ol the ch&trma.cl of the 
nut tee and the ch&irman of t.ne sub- ·subcommittee and the ran.IW\g mlnon
com.m1ttee tor thetr thoughtfUl and ty member. I a.sit tor an aye vote on 
aole les.aer5hlt>, and I Join them 1.n my amendment. 
sut:t>Ortt!lsr this reauthort.Zation. The CHAIRMAN. The Question ls oa 

Mr. ROL. Mr. Chairman.: 11.·111 the the amendment otte~ by the rent!~ 
gent!ewom.&n yield? man tram Louisiana CMr. BREAuxl. 

. M:3. JOHNSON. I yield to the chAJ.r·. The amendment wa.a agreed to. 
man or the SUbCOmm.lttce. un::n1111DT OJ'P'l:JlD •TIO. t'KAJO 

Mr. ROE. ~- Ch&lima.a. we expr~ Mr. CRAlO. !.tr. C!lalrman. I offer 
t.o tne gentlewoman our ~t agpre- · a.n :i..":lencment. 
c!:it:on !or the supero Job she ha.s The C!erlc read as follows: 
done ana for havtn11 contnbuted to ttle Amencr.iect aue~ ·01 ~- CaAio: Pace 
lei;r:.slatton. It -row~ nor. hav• been 56. ll.ce 10. t>eton: ··Secuoc·· Insert: ··~al ts 

,. O~JCKA&..-··. . 
poasiole Without her. Psae S7 • .tter Une 4. 1,1'.M~ the toU011111.°'ir: · 

!Y1rs. JOH.."'ISOS. Mr. ChaJ.rma.n.. I 1b1 Son or Cor1cuaa.-1' 1a tbe eenae "' 
thant the re.ntlema.a. Coni;resa :na' tne A4m.1N.itl"'&Uoa. ana tile 

Stac.es. Ill de've1001nc. pubHatw\L Ml .. 1.1o-
1nir -atater C1uaJ1·:• critena W\dl:'r' n 
JO_.laM 11 ot tr.· ~en.I ."Nater ,n 
Control Ace .st:c. - • 

111 consider tn-. .~onom1c etf'?'<:!..S ot 1m:lle
r.\enta.t:on of the :::oc~ea ~ai.er ::~~i' :.::
teri&; 

1:: 1 cor-..stder :re!!~ cl'l:L."l;tes ;.°' t::e C:J· 
mate and en·11rcr--nent: a.nd 

1 JI . t:ute &."'Ito a.a:ouni. tne ~o~--:-:er.c;i.. 
tlO!"'.S at t?\e co:incerned :5tai.n &no :::e r;::-:i. 
l:igs a.nd ~ult.a of site S:>e'C1ftc 11.l\O a.:~a.~•-=e 
rcseucn. ~t.s. e:oi~r:.-ne:iu. a.."la ;e~cr..,~:;i. 
tlon :iro1r= cor.cuc:ed bY ::ie c:e:::~~'!'l 
S~t.es. 

!.ir. CRAIO <during the rea.e;:i~ >. 
Mr. C!"l.a!~an. l a.sic u:ia.'l:~ous ccn
sent that the a.'l'lend::~ent te cor..s;c. 
ered :u re:id a~d ::~::-:~ed i:i ~:-:e 
Rtcoru>. 

The CH.AI.R~.rA.-..,.. Is there ob;ec:1on 
to the request of the gentle:':l:in !rorn. 
lea.ho? 

There ""·a.s no objection. 
Mr. CRAIO. ~Ir. C~<Li~:i:l.. !:-:. lS81. 

ln concur.ence •:1:1t!'l t!":e !~'lo He~~:i 
and We!!are Dei:ia.rtm.e::t. t:-.e .StJ.te 
legislature &eted to ClOdi!7 ;:::o::csed 
Sta.te water Quality star.da::.s :=e!o·.
hyd.rOelectr!c tac1hties to est:ib!:Sn :i. 
dissolved ox~;ien stanc:i.r:1 of 5 :r.J.l;.;. 
iT3..""n.S/litre cm/l> average C:::.iri::g a 4-
hour period oen:een the. z::ont!"'..s o! 
May a.nd October and a 6 i:ltl averatte 
during the remaini.r.; mcinths. :c:? A 
later disapproved these st3..'l:ia.r::S 
sjtiJ'll" that they would not adec;uately 
protect salmonid spawning · '!"'~ 

~ther life pro:e~~ of t~;,se t:. 
her this year .• he ~P.-\ a: e.:ied •• •. 
dlssol\'ed oxygen stancarct sno~d :e 
6.5 m/l on 11. JO-day averli3e. S ~'I for 
a 7-day averai:re. and a mi:-.:=u.:i cf 4 
rn/l cturing nor..s;:iao;.-ning ::enoc.s. 

I! the E.?A's proposed st!lncard -;.·:is. 
adopted. d:i.ms· in Ida.no woul:i oe 
forced to inStall morutortnz dences 
and other expe=.sffe eQw;:>.r::e:it :o Ill· 
crease the level of oxygen l!l o:.·ater 
below the dams. ·!"he u.sue to t:e 3.d· 
dressed here IS the legitimacy o! E?.o\".s 
c:lauu th:it :heir standards are ne<:e.s
sary. =!'he EPA n:i.s testuied ~fore t:-ie 
Idaho ~gulature that 1t c::i..--:.ot !den
t:fy any a.reas ot adverse u:::ia.ct to 
fisheries or a.quatic life but all the 
same. they !eel we should r::od.l!:; ou: 
sta.nd:i.rdS m oraer to meet these aro1-
trarY level.!.. 

It the EPA and Ida.ho can't reM:h an 
agreement restarcwur the c.!..s;:iu~ 
stanaardS. the £!'."\ wUJ promulgate lt.s 
own ancs entorce them. It the St.ate re
fuses to follow the EPA's .stanca.rt:s. 
we would lose Federal !und.s !or con· 
strucuon ol city wastewater treat.cent 
plants. 

In closing, Mr. Chairnla.n. ::ny 
amendment is a sense of the Cocirre.s.s 
t!lat the AdaWtistrator anc1 the States 
ln develogmg. ,uolls.hini. a.cc1 re,LSm~. 
v.·ater QuaUtY cntert!l U."'lC::er se-:~:o:i 
30<\C a>< 1) of the .Federal \~,.&.,.. · · 
tlon Control Act should ccr. 
economJc t:n~act of thell' dee .• 
tne L!nPactec :)tatea. 

Mr. ROE. ~. Cha1rman. W1ll :..'le 
gent!era&n ~·teld? 
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MEMORANDUM 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, O.C. 20460 

JUL 2 4 1985 
OFFICE OF 

WATER 

SUBJECT: Implementation of 

FROM: 

TO: Regional Administrators 
Regions I -·x 

Enforcement 

The purpose of this memorandum is to reaffirm the Environmental 
Protection Agency's (EPA) commitment to implementing the National 
Municipal Policy and focus your attention on specific actions BPA 
must pursue in order to obtain compliance by the July 1, 1988, 
statutory deadline. All noncomplying facilities must achieve 
compliance as soon as possible, regardless of the availability of 
Federal grant assistance. Publicly-owned treatment works (POTW) 
that demonstrate their inability to meet requirements by the 
compliance deadline due to extraordinary circumstances may obtain 
reasonable schedules with final dates after July l,_ 1988, with the 
presumption that all such schedules must be established through 
judicial orders. 

On April 12, 1985, then Assistant Administrator for Water; 
Jack Ravan, issued a memorandum clarifying certain enforcement 
positions we are taking concerning the National Municipal Policy 
(the Policy) and urging that we strive to meet the interim goal of 
establishing e·nforceable schedules for all noncomplying POTWs by 
September 30, 1985. Since that time, we have reviewed the second 
and third quarter Strategic Planning and Management System/Off ice 
of Water Evaluation Guide (SPMS/OWEG) results, discussed our 
implementation progress at the Office of Water Enforcement and 
Permits (OWEP) National Branch Chief's meeting on May 2, 1985, and 
reviewed the findings of the Off ice of Management Systems Evaluation 
(OMSE) study on how the Regions and States are carrying out the 
Policy. You will recall that, at the recent Regional Administrators 
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meeting, the Policy was one of the key items on the agenda. During 
this session, these matters were reviewed along with the status of 
the .Policy. Lee Thomas also emphasized the role of enforcement in 
carrying out the Policy and the need for Regional leadership to 
assure equitable and consistent enforcement toward municipalities. 
Highlights of these activities are discussed below, including a POTW 
enforcement initiative scheduled for late FY 1985/early FY86. In 
addition, we have provided direction on five current enforcement 
issues related to the Policy in an attachment. 

Status of Enforceable Schedules 

As stated previously, one of the goals of the Policy is to have 
all noncomplying POTWs on final, enforceable schedules b~the end of 
FY 1985. Despite good efforts by some EPA Regions, the combined 
efforts of Regions and States have addressed less than half ·the 
national workload for major POTWs as of the end of the .third fiscal 
quarter. . We .will need a tremendous fourth quarter effort in order to 
meet our SPMS commitments, let alone the interim Policy goal for all 
noncomplying POTWs. 

Obtaining Management Information 

Additionally, we ar& concerned about the OMSE study finding that 
EPA Regions and States may not have all the necessary information to 
carry out their oversight and enforcement roles. Such information 
needs should hav~ been a significant component of original State 
municipal strategies and deficiencies s~ould have since been addresser• 

·in State/EPA agreements. OWEP is presentlx working with EPA Regions~ 
and States to automate fully the tracking of municipal data in the 
Permit Compliance System (PCS)-. Onfortunately, this cannot be 
accomplished until late FY 1985 or ·early FY 1986. In the interim, 
Regions and States must establish information sharing procedures so 
that administrative activities proceed smoothly. Regional Water 
Enforcement staff must also coordinate with Construction Grants staff 
to make better use of the available information on grant and funding 
status. Toward this end, OWEP and the Office of Municipal Pollution 
Control (OMPC) have initiated an eftort to integrate PCS, NEEDS, and 
GICS files so that users can review pertinent compliance schedule, 
treatment, and construction grants information on POTWs by using.the 
appropriate NPDES permit numbers. 

Enforcement Initiative 

In order to underscore EPA's resolve to enforce the July 1988 
statutory deadline and the other National Municipal Policy requirements, 
EPA Headquarters, working with the Department of Justice, is developing 
a municipal enforcement initiative to supplement previous municipal 
referrals. The initi"ative will focus on major POTWs that need 

\4lo0 
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construction to comply with FELs. Regions should closely examine 
all POTWs that are pos~ible candidates for this initiative: the 
more varied they are in terms of location and size, the more likely 
the initiative will achieve its desired impact. Each Region will be 
expected to prepare its best case(s} for referral early in FY86 so as 
to send a truly national message to the POTW community. Our offices 
are already in touch with Regional staff to identify appropriate 
candidates. In the near future, we will send you further information 
about this initiative by separate memorandum. 

It is clear that Regions and States must act now in concert to 
address the backlog of uncompleted schedules and to establish an 
effective working relationship that will allow them to gain the 
momentum necessary to achieve full compliance by 1988. We believe 
this will take your personal support and involvement, as well as 
that of your program and legal staff, in order to maintain EPA's 
resolve that the Policy be carried out with equal determination by 
all partners in the NPDES program. We ask that you lend additional 
emphasis t·o this Policy and see that EPA/ State activities are 
coordinated in a way that assures the integrity of the Policy. 

We have also asked the technical and legal staffs in our of fices 
to work closely with you and your staff to resolve any matters of 
concern. Should you need assistance, please contact William Jordan, 
Director, Enforcement Division, OWEP at (FTS) 475-8304, or 
Glenn Unterberger, Associate Enforcement Counsel for Water, OECM, at 
(FTS) 475-8180. 

Attachment 

I I I / • ; 
i~ [ !i\ 
. f V 



ATTACHMENT 

Eriforcement Issuest 

Issue: Necessary EPA action where final, enforceable schedules are 
not in place by September 30, 1985. 

Action: OWEP will prepare a summary report of the POTWs in this 
category for the Administrator. EPA Regions· should work 
with their States now to develop individual action plans 
for each POTW, beginning with those that need long-term 
construction schedules. Where States do not take action to 
require schedules or to establish enforceable schedules,· 
-the Region should take independent actions to do so. FY86 
SPMS colllJ1\itments should reflect the most expeditious time
.tabl-e for completing enforceable schedules for t.he remaining 
majors and a substantial percentage of the minors. 

Issue: EPA's position concerning POTWs eligible for grants in 
FYs 1986, 1987, or beyond. · 

Action: In all. cases, Regiqns and States are to continue to require 
POTws· to comply with orders to establish schedules a.nd meet 
statutory requirements by July 1, 1988, regardless of future 
eligibility for Federal grant assistance. POTWs must begin 
the work now to achieve compliance. 

Issue: EPA's response where States e~tend the 1988 compliance 
deadline in a manner inconsistent with the "extraordinary 
circumstances" provisions of the.National Municipal Policy 
(and its associated Regional and State guidance), or extend 
the deadline by using nonjudicial actions. 

Action: Approved States must obtain judicial orders to esta~lish 
enforceable schedules beyond the 1988 deadline to be in 
conformance with the Policy. If not, they rn~st defer to EPA 
enforcement. All extensions beyond the statutory deadline 
should receive judicial review, be sanctioned by a Federal 
or State court, and be based on a demonstration of physical 
or financial impossibility. If a State does not wish to 
use court actions, or subscribe to the physical or financial 
impossibility requirement for extensions, or will not accept 
the Agency's premise that all extensions must be sanctioned 
by a court, Regions should: 1) issue an Administrative 
Order (AO) that specifies a compliance date no later than 
July l, 1988 (where compliance by the statutory deadline 
is possible), or 2) prepare referrals of these POTWs to 
the Department of Justice, starting with the most serious 
cases. Regions and States are to confer on all schedules 
that are expected to go beyond July 1, 1988, to assure 
consistency with the National Policy and the accompanying 
Regional and State.guidance. 

t De~ailed discussion papers have been prepared on each issue and 
will be provided to your staff in the ~ear future. 

/ ·-~ 

·-·-:- .) -·' 
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Issue: Treatment uf §30l(h) applicants withi~ the Policy. 

Action: In all cases where a §30l(h) waiver is denied, the POTW 
should be placed on an enforceable schedule to achieve 
compliance as soon as possible, but not later than 
July 1, 1988. In cases where the POTW demonstrates it 
cannot achieve compliance by the statuto~y deadline, the 
schedule should be incorporated in a judicial order. If 
a final decision on the waiver application has not yet been 
made, the Region should continue to monitor the permittee 
for compliance with applicable requirements and act on 

.those items which the POTW will have to po regardless of 
the decision on the application. 

~ 

Issue: Treatment of wet-weather bypasses within the Policy. 

Action: Wet weather bypasses are not a priority category within the 
Policy. The Policy does apply to dry weather bypasses and 
the Region should use appropriate enforcement action to 
eliminate such·activities and assure compliance. 

Issue: Up-front penalties for violations of the Jµly 1988· 
compliance deadline. 

Action: As a matter of policy, EPA will seek up-front penalties for 
violations of the July l, 1988, deadline. Tnese penalties 
should consider the economic benefit to the municipality · 
from noncompliance and the fact that EPA could not obtain 
acceptable. action by the municipality short of litigation. 
In addition, these penalties should result ·from the exercise 
of sound, case-by-case judg~ent which reflects past violations 
and mitigating circumstances such as good faith efforts to 
comply, other regulatory issues affecting the certainty of 
final limits (r~vised water quality standards~ wasteload 
allocations, pending §30l(h) decisions, or §208 studies), 
and the ability to pay. 



~cm.:JECT: 

FROM: 

TO: 

APR 121985 

National !'1uni cipal Pel icy I!!1ple!"'lent;tticn 

Jack E. Ravan \4 
Assistant Ad~inistratort'\ 
· for Water (t·~-SSn) 

RegionAl Administrators 
Regiona'i Water nanaqel"lent nivision r.>irectors 
Regions I-X 

At the recent ~ation~l Cnforc~~ent Conference, A~ministrator 
Lee Th011tas publicly reaffirmed the Agency's intentinn to uphol~ the 
National Municipal Policy in its dealings with States and to enforce 
the statutory deadline of July 1, l~~s. I made similar remarks 
during that Conference and during the ~ater Pollutinn Control 
Federation CWPCPl Government ~ff~irs seminar in March. Also, at the 
winter A~IWPCA Nat,ional meeting, the Oirector of the Office of Water 
Enforcement ann Permits (OWEP) again reconfirmed this Agency position. 

No·;: that we are fl\ id-way through the year, I wou lei l i ~e to t;ike 
this opportunity to discus~ my current thoughts regardinq · 
iMple"'lentati.on of the ~ationi'll·f1unicipal l>olicy. We must he convinced 
and we.must assure the States that PY 1985 is not a trial period. 
Each Region must have current, ~orkable, an~ co~plete State strateqir.s 
that reflect the underlying principles of the Policy. As you know, 
enforceable co"Dpliance schedules are requiret!, with or with.out Federal 
arant assistance. It is preAu~ed that all schedules beyond July 1988 
will require judicial action. Strategies should conta-in updated 
inventories that present current compliance status with applicable 
effluent limits, as well a~ any technical or financial r~quire~ents 
for full compliance. Regional municipal strate~ies (or the State 
equivalent) should serve as a current work plan as ~ell as the long
torm framework for coordinating EPA and St~te activiticA to: (1) ~et 
as many schedules as possible by the target rlate of September 30, 19RS. 
and (2) achieve as much compliance as po~sible before the final 
compliance date of July 1, 19RR. 

1
.:1. / ·.:· -· 

! •.;; I 
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nu~in~ our ~ational ~unictpAl ~olicy workshOPff in the goring of 
19A3, one of the main thrc>m"?~ wi'\~ that this progi.·a:n wf:'uld n('lt hC?C()"'le 
"husine~A ~s usu~l.° Current cn~~it~ent~ for ~v \qR5, e~r ~11 
facilitieg that need ~chedule5, in~icnte t~at only ~Q? of th~ univor~c 
i~ heinq ~ctdras~e~. inclu~in~ only ~'' of the ~ajo~q th~t ~re not ~n 
enforc~~ble schedules. ~ven if w~ ~chiP.ve t~Pse cn~mit"cnts, much 
work will have to-be don~ in the 33 months"ftfter PY 1Y~5 to meet th~ 
goals of ,the t>olicy. EKamination of th~ fi::st quarter SP"'\S/0~7P.G 
resu 1 ts re VP.a led that, al thouql'\ it appears we exce~ded oui.· commi t!Tll!!nts, 
we may not have achieved the solid coMplianca result~ x_~ were sP.e~ing. 
For examnle, we have learned. that some tJ?nES ~tate l\o'!'"1i nistrat i ve 
orders (~O) ~ontain schedules t~at are.repo~tcd as •ftna!" by the 
State, but are considered to be inte:.·ii?l -schedules in many cas~s until 
final negotiations with the permittee ~re completed. 

The compliance sche~ules establisheo in FY 1~~5 shoulrl addres~ 
facilities cau~ing significant i~pact~ to water quality or ~hat ~eed 
as much time as possihle to meet the iq~A compliance date. OtMerwi~~ 
we will experience even greater problems as we near the stat11tory 
dP-adline of July 1. l~OR. I u::ge you to review your basic workinq 
agreements with the States to ha certain that they are activ~ly 
attempting to achieve the Municipal Policy goal!C;. d~adlinP.A, aJl!:! 
other enforcement requirements. · 

Special Is!:tues IdP.n.ti fi<?d 

Over the past sev9ral months, sevarAl quo~tiong have ari~en a· 
. Regions and St.ates move forward to establi~h P.nforceable schcrlu le$; 
pursuant to the conditions.of the Policy an~ its Regional and St~t 
Guidance~ Since this is a critic"l step in the successful manage~ 
of State strategies, there is a need for Mation1tl conAi~tency in t 
preparation and execution of these legal instru~ents. ~egians n~r 
to make firm and consistent responses to .the StateR on these issu· 
The questions rai~ed inclurle: 

l. Can EP1\ or the States·lssue permits with final complianc~ t1a 
past July 1, 199P? 

Permits cannot contain ~ scherlule to Meet secondary treatm· 
requirements later than July 1. l~qa. tn fact, only those POTN 
that applied for and are eligible f~r a ~3~l(i1 extension may t 
issued a peL-mit with a schedul~ to meet ~econoary treatment pa! 
July 1, 1977. In these ca!:'os, the requirement· to meet final 1 
should be as soon as possible, but not later than July 19~R. 
othe~ permits must contain a requirement to rne~t seconoary lirr 
the time Of issuance, Rinc·e (~~ !l;tllterl abcwe) the final COmpl· 
datP for th~se POTWs "'as .lulv· 1., .1Q77. Any POTW not m~etinq 
ti:oatment re~uircMieint~ an<i not eliqiblP. for. a 301 ( i) ex~ic 
violation of the ~ct ann i~ suojoct to an_enforcamP.nt ~ n, 
---..."'liance schedul~ t:o rrieet f=inAl E-ffluP.nt li.1"1it~ toz: PO ·.'s r 

· - ... ~301 ( i > ext'!!nsion nu~t. ~l! conta ineiF in:.·tui Al'l -"· 
. - -·- - . 
-- :; -
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2. Can EPA or the ~tates issue ~n AO th~t cont~ins ~ Rchedul~ tr) 
r:iE"et final effluent li'.':lit~ that aY.ten!is h~yonti ,July 1, 19~~? 

The National 'iunicipal Polic·,· "1oe~ not ~r>t"cifieally rerrnir~ 
thett ~cherlules beyon.1 .JuJ.y 19011 bi:? sa11ctionet1 hy a cr:>tJ!."t. Hm,.,evo.::, 
t!-ir: ~~qi011al and Sti'\te g11idance en t.hP. 'Pol icy th;\t I f !=;f'Ued on 
Ap=i l 17, lq~~, pro.~u..,,'?.~ that ~l l !;t.1Ch e'.'rtent!~d ~ch1?r'\u}~!; wi 11 l')P. 

establi5hed th~nug~ tho ju~icial proce~~. This is t~~ Anency•~ 
enfQrcement policy with r~spect to th~ statutory co~pliance deadlin~. 

Since the April 17, 1984, guidance i~ not binning on State NPDEB 
proqra~s. a·State could choose tn is!=lua ~n AO with" scb,edul~ hAyortl'.1 
July l9R8, in direct conflict with the ~pirit of thP Ad~i~istrator•~ 
Policy ~nrl the letter of tho ~ubsequent guirlance. In such cases, 
especially where the State's oru~r ~oes not involve i~position of 
ad~inistrative penalties, E?A Re~ions shoulrl consider: 1) isRuinq an. 
·Ao that specifies~ compliance d~te no latez.· th~n .1ul\' 19aR, whic~ 
th~n superccdes the State An, or .2) filin~ a civil actio~ to obt~in a 
judicial order that contains a final co~pliance date rlee~ed appropriate 
by the court. 

3. What constitute~ a •final• an~ "enforceable" schedule un~er the 
Polley? 

One of the main principles upon which the Policy is h~sed is 
thn assurance of "certainty" prior to requiring co~mitment~ to ~aja~ 
capital investments. In order to do thin, ?egions, Stntes, nn~ 
communities should strive to eliminate a9 many of the "un~nown~~ ~s 
possible, and as quickly as po~sible, with respect tn final linitR, 
correct tr~atment technolo9y, actual costs, availabl~ funds, anrl 
revenue syRtems that are necassary to maintain the plant once it is 
complete~. ScheduleM estahli~hed by ~egions and States must reflect 
the appropriate .legl\l, technical, and economic circumstanceR. 
'dditionally, enforc~able ~chedule~ must contain sufficient interi~ 
~ilestonea that require demonst~ations of pro~r~ss and allow for 
subsequent enforcement actions, if necessary, prior to the final 
compliance dearlline. 

Delays in eliminating the uncertainty of final afflu@nt limits 
have focu~ed on three situ~tion•. Pir~t~ limit change~ associat~~ 
~ith the ~~conrtary treatrnent reoefinition/pnrcent removal ~hould not 
causa major problem!1. The Office of t·1ater F.nforcernent and Permi t!S 
recently sent out·rlraft auidance for Rcuional Rn~ State review anrl 
L~equestet1 data on how many municip.=tl nermit~ appear tC! need alte::l'ltinn. 
Second, for those cities where 30l(h) deciRions ar~ pen~ing Reqions 
should continue to adher~ to the direction cnntained in Al Al~·~ 
Octoher 29, 1984 mell'oranritJ:"f'I. •Exp~rHting Achieve1nent of Wate1· 0uality 
Improvement by 301(h) Applicants.• · And third, advanced w~sta treatment 
(A~T) May ba needed to ~e~t ~eccion 10l(a)(2) qoals Cfishable/swi~~~nle) 
of the ~ct. The \later l')uality ~tan·1ar~c; '!1P.'Jlllation require~ St~tes. to 
!."E:view watei: quality -~tanoarris to ·ac;c;ure thttt t.he stan·iartis. do ::eflect 
th~~e goals. If .,. s tat·e ~el ievP.!= that AWT. may b~- n!'!ce~!;arv, · t ~P.n 
P=iority should be ']iven to completing tho~e u~.?~:tt.a_itlSlliLit:..Y:=-·-'na:Jy~f'SS 
fi.:.·st. - . .,. ;--- ·.-:.:'.'.=- • ==--·-
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"Relationship Between the National Municipal Policy and Construction Grants 
Extending Beyond FY 1988", dated July 26, 1985. (See also number 12 above 
for a copy of the letter referenced in this document) 





MEMORANDUM 

SUBJECT: 

·FROM: 

TO: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON •. D.C. 20460 

JUL.2 6 1985 

OFFICE OF 
WATER 

lationship Between National Municipal Policy 
d Construction Grants Extending Beyond FY 1988 

r. A..-,l'vc :-- WVY') ~v~ 
,Decca w. Han~er, Director · 

Office of Water Enforcement and Permits 

Water Management Division Directors 
Regions I - X 

There has recently been some confusion about EPA's 
policy with respect to award of grant.funds for construction 
of facilities that will not be completed until after the 
July 1, 1988 statutory deadline. This has prompted me to 
reinforce with you the importance of maintaining close coordi
nation between the staffs assigned to implementation of the 
National Municipal Policy (NMP) and those working with Con
struction Grants for municipalities that are affected by the 
policy. Misinformation and poor coordination can seriously 
undermine our efforts to impleJ'l\ent the NMP. · 

On the policy issue, we recently responded to a Con
gressional inquiry on behalf of a State official whose staff 
was verbally advised that no more Federal grants for sewage 
treatment constrliction projects would be made where construe~ 
tion would be ·completed past .July 1, 1988. F.urthermore, he 
believed that EPA was about to transmit this policy to the 
States in written form. Exactly the same issue was raised 
during the House of Representatives floor debate on the Clean 

·Water Act earlier this week. t·have enclosed a copy of ehe 
transcript of the· colloauy between Congressman YounQ (Missouri) 
and Congressman Roe (New Jersey) so that you will better 
understand the nature of the concern. 

Our enclosed response to Congressman Jones sets forth 
what has alwa~s been our position.on this issue: neither 
the NMP nor EPA policy with respect to fundina constc-uction of 
wastewater. treatment facilities prohibit!:; EPA or delegated 

. 
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States fr.om awardinq Qr.ants to municipalities that may not be 
able to complete constr~ction by the statutory deadline. tn 
fact, we have been doin~ it for years with respect to fundinq 
POTWs that missed the 1Q77 statutory deadline for compliance. 

I urqe you to distribute copies of this letter and the 
Ho~se debate to all members of your qr.ants and enforcement 
staffs. Where there seem to be oroblems, I would also ask 
that you make every effort to set the record straight with 
your. States as well. If we hear of similar problems in any 
other. ~egions, ·I have asked Jim Elder to get in touch with· 
you peL"sonally. 

Attachments 

\LJ 17~ 



Speech by Assistant Administrator, OECM to Asso~iation of Metropolitan 
Sewerage. Agencies; dated:Aucjust 8, 1985._ 
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UNITED STATES EN.VIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

AUS 8 IS85 
OFflC"F or: r StOP.("t "I '1 

MEMOR.~NDUM 

SUBJ_ECT: 

FROM: 

TO: . 

Speech by Assistant Administrator, OECM to 
Association of Metropolitan Sewerage Agencies 

14 ,./ 
Glenn L. Unterberger •. ~~c:·')\,," 
Associate Enforcement Counsel 

for Water 

Regional Counsels 
Regions I - X 

\hl'll1Htl,C1 

Attached is a_copy of Courtney Price's recent enforcement 

speech on the National Municipal Policy and pretreatment. She 

gave the speech on July 31 at the summer meeting of the 

Association of Metropolitan Sewerage Agencies (AMSA) held at 

the G:::-eenbrier Hotel in White Sulpher Springs, West Virginia. 

This forceful statement concerning the Agency's responsibi-

lities for the National Municipal Policy and pretreatment 

should be of assistance to you in the Region's water compliance 

and enforcement program. 

Attachment 

cc: Water Management Division Directors, 
Regions I - X 

V-+ 
-1 • _, • 

.L " -. ! . 



''('\.( 



ADDRESS BY COURTNEY F 2E, ASSISTANT ADMINISTRATOR 
FOR ENFORCEMENT Ai .. .; COMPLIANCE MONITORING 

TO ASSOCIATION OF METROPOLITAN SEWERAGE AGENCIE.S 
JULY 31, 1985 

Introduction 

Thank you for inviting me here to speak today. Your 

timing is excellent, as we are into perhaps the most momentous 

task your organization and my Agency have undertaken since 

the passage of the Clean Water Act - implementation-of the 

National Municipal ?olicy. I would also like to bring you 

up-to-date on pretreatment, a highly significant area which 

we think ~ill str6ngly reinforce and supplement the National 

Munici?al Policy. I believe you may be familiar with some of 

the things I am going to say, but since this is my first meeting 

with you, I want you to know where I am coming from. 

EPA has set the National Muni6ipal Policy and implementation 

of pretreatment requirements as the two highest priority 

objectives for the Agency in the water enforcement area f6r 

this year and probably for the rest of this Ad~inistration. 

These are the areas where the most rem~ins to be dbne, and 

where the most.can be accomplished. Let me turn first to the 

National Municipal Policy. 

National Municipal Policy: background 

As you know, the Clean Water Act has never distinguished 

between the .fundam.ental obligations of municipal and industrial 

sources to comply with the terms of .their NPDES permits. 

Congress set up vari~us mechanisms for developing effluent 

guidelines and obtaining exceptions and waivers, and put in 

i /·. --; . ) 
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different deadlines for different levels of technology. But 

on~e those requirements are incorporated into NPDES permits, 

the obligation to comply is absolute. As we lawyers say, the 

Clean Water Act is a strict liability statute; There are no 

defenses·. 

Aware that after decades of neglect, compliance would 

be very expensive for many municipalities in· the 1970's, 

Corigreis appropriated billions of Federal dollars to get 

compliance going, and.to work out what bugs there were in the 

technology. In the CWA amendments of 1981, however, Congress 

reduced.appropriations, and made clear its view that ulti

mately compliance with the Act remained a State and local 

responsibility. As you know, whatever happens in this arid 

subsequent Congresses, there is little likelihood that 

construction grant funding will go-back to what it was, and 

will never be sufficient to pay for the whole program. 

Therefore,. in January 1984 Bill Ruckelshaus issued the 

National Municipal Policy. The policy was issued after a year 

of deliberation and extensive con~ultation with you, with cities, 

with states, and with other interested groups. It has been 

strongly endorsed in public testimony and many private meetings 

by our present Administrator, Lee Thomas. As you know, the 

National Municipal Policy sets forth two fundamental principles: 

1. All municipalities must achieve compliance with 

their NPDES permit limits as soon as possible but 

n~. later than July 1,. 1988, unless it is physically 

or financially impossible.to do so; and 
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2. Municipalities must comply on time whether or not 

they .receive federal funds. 

In a sentence, the National Municipal Policy decouples complian~e 

from Federal fundin~. 

As I mentioned at the outset, carrying out the National 

Municipal Policy has become - and probably will remain - the 

Agency's top priority in the water enforcement area ·for some 

time. It is particulariy important because in nonE of the 

discussions of re~authorization of the Clean Water Act has 

anyone suggested that the 1988 date be .extended. It is.as 

firm a deadline as any I have seen. 

National Municipal Policy: prooress to date 

When the Agency issued the National Municipal Policy in 

January 1984, we knew that we had set ourselves and the country 

a highly ambitious goal, one that would require a great deal 

of work, local money and determination to accomplish. 

Nevertheless, eighteen months into the program, I can 

report some solid progress. Knowledge of the National Municipal 

Policy is virtually universal. Word of its requirements has 

reached every municipality that will have to take action. 

The Agency has received a good deal of support for its firm 

position from both States and localities despite the logistical 

difficulties that we all recognize. 

EPA's immediate goal has been to put all cities required 

to construct on realistic, enforceable schedules by October 1, 

1985. This is a big chunk of work for both the Agency and the 

thirty-six states that manage the.NPDES program: we estimate 
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that there are about 13-00 - 1400 major POTWs (out of a total 

of 3700) which will need construction. To date, schedules 

have been established for almost 50%. States and EPA Regional 

off ices are at this very moment drawing up detailed strategie~ 

for finishing work with the rest. 

In the meantime, the Agency is ·trying to expedite the 

process by removing as quickly as possible whatever obstacles 

remain ~o the determination of final effluent limits. We are, 

for exa~ple, trying to reduce the backlog of expired permits, 

resolve pending §30l(h) waiver applications, and speed wat9~ 

quality decisions. We are also trying to anticipate probl~ms 

in such areas as sludge and toxics. Rebecca Hanmer, the Director 

of EPA's Office of Water Enforcement and Permits, will discuss 

these areas later at your meeting. Pursuant to the 1981 

amendments to the Clean Water Act, we revise-d the definition 

of secondary treatment to permit some relaxation of effluent 

limits, particularly for smaller cities that build t~ickling 

filters and waste stabilization ponds. Within our own organi

zation, we in enforcement are trying to wo~k more closeiy with 

the off ices responsible for permits and construction grants in 

order to t~ke advantage of. their accumulated expertise. EPA's 

Office of Water, for its part, is revising the construction 

grant regulations to be sure that no one receives further 

funding until a schedule meeting the requirements· of the National 

Municipal Policy is in place. 

National Municioal Policv - most imoortant messaae 

In a few words, this i~ what.we are doing. What do we 
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expect of you? If there is one message that I want you to .take 

away from these brief remarks, it is this: we expect every 

municipality that is not in compliance with final NPDES permit 

limits now to begin work immediately to achieve compliance by 

July 1, 1988, or before. This applies to each municipality 

which is presently in violation of the Act, whether or not it 

received federal funds in the past, whether or not it is likely 

to receive a grant in the future, whether or not it knows if it 

will receive a grant. Even if you are certain you will receive 

a grant in 1986 or 1987, we expect you. to begin const~uction 

as soon as you can and proceed as quickly as possible, using 

locally raised money if necessary. We will provide what 

assistance we can in suggesting methods to raise funds locally. 

However, I cannot sufficiently stress that the time for action 

is NOW. Many cities have already begun work on their own~ 

indeed, many have completed secondary treatment and mor•, on 

their own. It can be done. Both the Clean Water Act and 

fundamental fairness require that the Agency not allow other 

cities to continue pollution unabated for years after the 

announcement of the National Municipal Policy, in the hopes 

that the law will be changed or new funds forthcoming. The 

best way for a city now in violation to avoid formal EPA enforce-

ment action - a lawsuit, with penalties is to agree to a 

federal or _State administrative order with a schedule providing 

for compliance by July 1, 1988. 

·On the p6sitive side, Agency analysis suggests that most 

major POTWs can finance adequate ·treatm~nt on their own, without 

imposing undue ~urdens on local residents and ratepayers. 
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Moreover, there are re•l advantages to 100% local financing. 

Cities have found that they can often build projects faster, 

and at a significantly lower cost, when they are not subject to 

federal constr~ction grant regulations. Some cities have 

found that they can meet all their permit limit~ with smaller, 

more practical, easier-to-operate facilities than those presently 

called for in their Facility Plans • 
. 

An active' and effective pretreatment program, as now 

required by law, should reduce the size or the cost, or both, 

of facilities in municipalities with s~gnificant industrial 

contributors. 

National Municioal Policy: enforcement 

Enforcement is not a particularly upbeat subject: clearly 

the Agency prefers and expects voluntary compliance, and many 

cities ar~ already complying as quickly as they are able. In 

addition, of course, the federal government is particularly 

reluctant to sue sister governments. I know too that munici-

palities often have fewer resources and more complicated 

management than a private corporation. Nonetheless, as the 

senior Agency official responsible for enforcement, I must tell 

you tha~ the Agency plans to enforce the law vigorously against 

any municipality that fails to comply with the National Municipal 

Policy. The· Administrator feels this is necessary to be fair 

to those cities that have already gone ahead on their own, often 

at significant expense. Stiff enforcement is also necessary 

to maintain the momentum of the policy so that the 1988 goal 

can be met. We plan to take action in all Regions and again3~ 
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municipalities of all sizes that are violating the·Clean Water 

Act. Indeed, about 50% of the cases filed by the Agency in the 

last two years under the Clean Water Act have been against 

municipalities, and frankly, I expect that percentage to grow. 

Enforcement of the National Municipal Polity comes at a 

time when the Agency has increased its enforcement presence 

generally as measured by the total number of Clean Water Act 

cases filed. In fact, the number of water cases filed nearly 

doubled between FY83 and FY84. In addition, a multi-case 

initiative against municipalities is contemplated for FY86 to 

emphasize the importance we attach to compliance with the 

·National Municipal Policy. 

You should also know that the Federal courts have uniformly 

upheld the Agency's position in regard to municipalities under 

the Clean Water Act. Four courts - including the U.S. Court of 

Appeals for the 6th Circuit last year - hav~ looked at the 

question of whether a city can be required to build if it fails 

to receive federal funds. These courts have decided that Federal 

funding (or lack of it) is irrelevant. The courts all held 

without qualification that a city's obligation to comply with 

its NPDES permit limitations is absolute. This responsibility 

does not and cannot depend on whether a city receives grant 

funds. In addition, in at least two recent cases where the 

courts issued written opinions [Providence, R.I., Woodbridge, 

N.J.], the courts upheld the imposition of stipulated penalties 

.against municipalities for.failure to meet compliance schedules 

.·established through judicial consent decree.· 

I.· ; "c·· ... -
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Finally, in the last two years, there have been at l~ast 

five decided cases holding that Discharge Monitoring Reports 

disclosing effluent violations can be sufficient grounds for 

summary judgment on liability against a discharger. While these 

were all cases against ~rivate indust~y, there is no reason to 

think the result is not equally applicable to municipalities. 

A city that gets into difficulty .complying with the National 

Municipal Policy should not look to the courts for ~elief. 

National Municipal ·Policy: obiectives in new enforcement cases 

Therefore, you should know that in every case we file 

against a municipality from here on out, we will seek compliance 

by July l, 1988, or sooner, unless it is physically or firiancially 

impossible. If ability to pay is raised as an issue, we will 

bring in financial consultants to scrutinize the numbers. We 

have also asked our Regional off ices to take federal enforcemen~ 
action - either an administrative action or a lawsuit - in the 

case of any state order which goes beyond July 1, 1988, without 

adequate justification [Price/Longest memo of July 24, 1985). 

In addition, as a matter of policy, we plan to seek 

penalties in National Municip~l Policy cases. Indeed, the Agency 

is presently drawing up a formal water penalty policy which 

will in part expressly address municipalities. The Agency's 

position on penalties stems at least in part from the fact that 

a municipality typically will have failed to respond to an 

opportunity to·commit to an acceptable, enforceable compliance 

schedule in an Administratve Order without penalties before 

EPA takes the POTW to court. In e~ch of 12 municipal c3ses 
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recently concluded, the Agency has obtained signficant cash 

penalties in settlement, ~anging from several thousand dollars 

to $250,000. In the future, the Agency will be looking parti-

cularly hard at whether a city started to take action to meet 

permit limits after the announcement of the National Municipal 

Policy, or whether it waited for a grant. The Agency is totally 

serious about the expeditious municipal compliance. Compliance 

is no longer dependent on any grant action. 

Pretreatment 

Let me now turn to pretreatment, where you and I should 
. . 

be on the same side - · national, state and local governments 

·working together to clean up the environment and spread the 

cost equitably. 

In 1977, Congress revised the Clean Water Act to place 

the responsibility for developing, implementing and enforcing 

the pretreatment program with those most affected by disruptive 

industrial pollutan~s. And who is most affected by such 

disruption? It is you, the POTWs. That is why it is very 

~ppropriate for us to talk now about pretreatment. 

After 1977, EPA adopted regulations to implement the 

pretreatment program enacted by Congress. We required all POTWs 

with a design flow greater than 5 million gallons per day, and 

other POTWs (as determined by the approved pretreatment State 

or EPA) to obtain approval of pretreatment programs no later 

than July 1, 1983. Generally, .an approvable program will 

contain mechanisms for identifying the industrial users and 

the character of their effluent, and for .establishing local 
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limits when necessary. rhe approvable program must also provide~ 

.authority for the POTW to require effluent monitoring and to 

enforce both the categorical standards and applicable local 

limits. 

The objectives of the pretreatment program are (1) to 

provid~ the POTW with a means of insuring its own operational 

integrity and (2) to place the financial burden of treating 
-· 

large a'mounts of toxic or hazardous pollutants which POTi~s 

typically are not built to control where it belongs, with the 

industry which produces them. 

Of course, in those instances where a POTW is capable of· 

removing large amounts of industrial pollutants, the pretreatwent 

program provides that POTWs with appioved programs may apply 

for removal credits. If approved, removal credits allow the 

POTW some flexibility to relax the requirements for one or 

more of its industrial users so long as that relaxation does 

not cause the POTW to violate its National Pollutant Discharge 

Elimination System {NPDES) permit. 

2. Prior Agency focus 

·In the last ten years, the Agency has sought to implement 

the pretreatment program by promulgating two types of pretreatment 

regulations. We issued "general" regulations which interpret 

statutory phrases such as prohibitions against "interference" 

and "pass-through" and set up procedures that apply to indirect 

discharge~s~ ~e also promulgated "categorical" standards, 

.which set .technology-based numerical limits on discharges of 

toxic pollutants from specified catego:-ies of industrial source~ 
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The AgeQcy's most notable success is the establishment of 

categorical standards for the electroplating category. Electro-

plating, with approximately 10,000 dischargers, is by far the 

largest industrial category to be regulated. 

For EPA's part, we have brought ndtion3lly coc=dinate~ 

cases against two major integrated elect~~platers, Chrysler. 

and General Motors, as well as against several smaller industrial 

dischargers. ~n a precedent setting settlement, Chrysler 

agreed .to pay a penalty of $1.5 million in cash in addition to 

meeti~; interim and final compliance r~quirements. Pursuant 
. . 

to our Clean Water Act authority, we expect to maintain a 

national presence in enforcing the electroplaing standards as 

well as other categorical pretreatment standards as they take 

effect. Neve~~heless, in the pretreatment provisions of the 

Clean Water Act, Congress clearly ~as looking for local mu~ici-

palities such ~s yourselves to be the primary implementatio~ 

and enforcement ar-m of this program. Just as clearly., EP.~ is 

ready to use the strong enforcement authorities Congress 

established to make sure that all parties, including munici-

palities, are.pursuing their legal responsibilities to implement 

successful pretreatment programs. 

3. POTW emohasis (1983 - present) 

While the Agency was expending resources on establishing 
. . 

regulations and standards, very little was done beyond the 

issuance of a few guidelines between 1978 and late 1982 to 

establish·the local POTW pretreatment programs as required by 

40 C.F.R. §§403.8 and 403.9. As ·a result, in early 1983 about 
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73% of the 1455 POTW'~ iequired to develop pretreatment programs 

either had not submitted plans or had submitted incomplete 

plans. With the deadlines for the development of approved plans 

(July 1, 1983) and for compliance with categorical standards 

(April and June 1984 for electroplaters) rapialy approaching, 

the Agency became concerned that an indet~rminate portion of 

these POTNs without·approved plans were not prepared to enforce 

pretrea~ment requirements. 

In February 1984, the Agency convened an advisory committee, 

the Prgtreatment Implementation Review Task Force (PIRT), to 

assist the Agency ·with implementation o.f the pretreatment 

program. The committee was composed of representati'ves of 

industry, State regulatory agencies, POTW's, environmental 

groups and EPA personnel. In January 1985, PIRT submitted its 

Final Report to the Administrator. It recommended issuance 

of a strong Agency policy statement to support enforcement of 

the national pretreatment program. PIRT further recommended 
.. 

aggressive Agency enforcement action to compel the remaining 

1152 affected POTWs (as of April 1, 1984) to submit approvable 

pretreatment programs. 

Since April 1984, many POTWs have developed POTW 

pretreatment programs which have been approved. EPA has set 

as a national goal in this area to have·all required POTWs 

obtain approval programs or be referred for court.action by 

September 30i 1985. In support of this goal, EPA launched a 

Pretreatment Multi-Case Enforce~ent Initiative earlier this 

year. Lawsuits were filed simultaneously on April 18, 1985, 
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against eight non-complying POTWs that had failed to develop 

apprcvable programs. These cases are now in the negotiation 

stage, but EPA expects to obtain from each case a judicial 

decree requiring expeditious submittal of an approvable program, 

specific steps to ensure proper implementation of th3t progra~, 

and significant penalties because the-POTW failed to meet 

responsibilities which many others pursued more seriously and 

effectively. If you read the trade press, you wilr also know 

that the Agency expects to file a second wave of similar cases 

against a number of remaining non-complying POTWs by our 

September 30 target date. 

There is good news that eme+ges from all this. By combining 

your efforts with those of the State and Federal approval 

authorities,,the list of POTWs without approved programs has 

~windled from 1,152 as of April 1, 1984, to 377 as of June 30, 

1985. The bad news is that 377 POTWs still do not have approved 

p~ograms or schedules for submitting them. The Agency and 

States intend to make every effort to obtain approvable local 

pretreatment programs from this group by the end of FY 1985 by 

whatever means are necessary, including the use of judicial 

enforcement and the imposition of penalties. Indeed, we have 

made it clear to all levels within the Agency that "good progress'' 

on program developments is no longer sufficient. If approvable 

programs are not forthcoming, it is time to take .the action to 

court. 

In ad~ition, the Agency is hard at work developing a 

national strategy to insure effective implementation of approved 
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pretreatment plans through Federal State and local efforts. 

An· important.objective for FY36, and beyond, will b~ to help 

you to insure that your industrial contributors comply with 

the applicable pretreat~ent standards, both categorical stand~rds 

an~ the highly important local standards. Again, EPa is quicc 

~repared to use the enforcement authority provided to it, not 

only against your industrial users where a matter of Federal 

interest is at stake, but also against POTWs which are failing 

to implement·or adequately enforce approved local pretreatment 

programs. Now that I have come on as ~he "heavy", let me offer 

that if we (the States, -EPA and the POTWs) work together, 

we can jointly obtain three important things. We can ensure 

(1) that all industrial users comply with pretreatment standards, 

(2) that you are able to remain in compliance with your own 

NPDES limits, and (31 that the costs of compliance with the 

Clean Water Act are paid by the parties responsible for the 

pollution. 

I have appreciated this opportunity to talk with you about 

pretreatment a~d the National Municipal Policy. I look forward 

to your help as we continue to implement these important 

programs. 
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"HIGHLIGHTS FROM DECIDED AND SETTLED CASES UNDER THE NMP", dated August 27, 
1985. 
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SUBJ EC:': ~ighli·;?"":it.s froi:1 DecL:ea an.1 Sett.l·?r! C.'lses under 
the National Munici~3l Folicy 

FRO~!: 

TO: 

Gl T u ...... -~/,; enn J..... nter .... erger -~.: .• ......_ 
Associate Enforceffient Counsel 

for Water 

Regional Counsels 
Regions I - X 

The Agency has accurnulatei considarable enforcement 
experience under the ~ational Municipal ?olicy (49 FR 3832, 
January 30, 1984) during the past year and a half since the 
?olicy was signed by the Administrator. I want to review some 
of the results of this experience with the hope that it will 
help you to enforce the National Municipal ?olicy during the 
months ahead. As I look at our enforcement track record, I 
find it most useful to revie1 • .; ( 1) relevant _:ecided cases, ( 2) 
notewort11y consent decrees and { 3 )° statistics on the amounts ::: : 
rnunici9al penalties obtained. Accordingly~ I will briefly 
discuss each of t~ese areas. 

I. Case Law Has Established that L'OTWs ~lust Comply 
with the Clean Water ;ct in the Absence of 
Federal Funding 

As you know, the most important prin.::iple established 
by the National Munici.ral Policy is that compliance by publicly 
owned treatment works (POTWs) with final effluent limits is 
independent of Federal-construction grant,. funding. More simply 
put, the Policy decouples compliance and Federal funding. Case 
law, which establishes the appropriateness of compliance with
out fu~ding, therefcre becomes strong support for implementation 
of the Policy. 

The most significant case establishing the requirement of· 
compliance in the absence of Federal funding is State Water 
Control Bo~rd v~ Train, 559 F.2d 921 (4th Cir. 1977), an opinion 
seven years older than the National Municipal ?olicy itself. 
In that case, Virginia's Water Cont.rel Board sought a declaratory 
judgr.'1ent that POTWs w~re not subjP.ct to certain effiue!lt 
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Qt;"':e:- 9ro.,,.~isicr. in-ji~·:=.t.~s ;\n~· li~!: i:·et:.-:ee:i. 
t!'1e:~ enfo:-ceat·ili·~~· .::ir~.: 4:.:-:~ :.irnel:_.l ::-eci:ir':. 
cf f.:.::::e:-al a5sista:-".::<:." 5 5 ') :' • 2 r: <l t. 9 2 4 . 

The Sixth Circuit has tak~~ a position similar to the 
Fourth Circuit. In U.S. v. ~avne Ccuntv (Mich.) Dect. of 
Health, Cit of Detr~ et al. 720 f.2d 443, 19 ERC 2091 

6th Cir. 1953 , the District Court below had. unilaterally 
reserved allocated but unobligatcd Federal construction grar.t 
funds to defendant City of Detroit. E?A appealed this action 
as unauthorized and prevailed before the Sixth Circuit. The 
Circuit Court held: 

"It is funllamcntal ~:,.at Title III compliance 
may be sought by the EFA without a corresponding 
conditicning of Title II grant funds. State 
Water Control Board v. Train, 559 F.2d 921 
(4th Cir. 1977)." 720 F.2d at 446, ERC at 
2091. 

" . it is fundamental that the compliance 
and grant provisions of the FWPCA are not 
mutuallv deoendent. State Water Control Board 
v. Trai~, SS9 F.2d 921 (4th Cir. 1977). If the 
federal forum possessed the authority to mandate 
EPA contributions under Title II in Title III 
compliance actions, then the EPA would be 
pragmatically restricted to seeking compliance 
only in actions where it would guaiantee federal 
funds to effect the compliance judgments obtained. 
This was patently not the intent of Ccngress. 
Train, suora." 720 F.2d at 451, 19 ERC at 2096. 

The two cases above provide a background for several 
court orders which have discussed the legal question or the 
National Municipa.l Policy. In U.S. v. City of Kansas Citv, 
Kansas (Civ. Action No. KC-3628, D. Kan., April 25, 1984), the 
City sought to tie compliance with final effluent limits by 
July l, 1988, to the availability cf Federal grant funds. The 
Court rejected the City's position and required fi~al compliance 
by June 30, 1988. The one limiting feature of the order is 
that the Cour~ obtained signatures of counsel, as if it were a 
consent decree, subsequent to issuance of the decree. Neverthe
less, the Court .transcript shows· that the matter was fully 
litigated. 

The Court noted in its unpublished 
·Kansas Citv at page one that 

order in U.S. v. Cit\.r 



- 3 -

'' ":.~e 5 t2 ':.t.l t.C !:'":·. ·.:'l: l i·:.:i ~ i!')n 0 f !':'...li: l ic :_ :/ G·-·:ne·.:: 
t.reat!7'.er!~ · ... ·or~~s ':O cor:1p!.::r 1.vi4:.:1 t:-ie J:..:1y· 1, 1977, 
deadline [s~bsequently extend~J by statutory 
a~er:d~er.ts to .Jul~{ l, 1988 ~or eli.":]iCle rnu:-ti
cipalitics] is net ccn~i~ic~at on th~ rec~i2t 
c :: f e ci e ::- a l ~ r 01 n t run c: s or ii n y o t. :-: er 
circ'...!;:-.s-:.~:-:,..:e. 

i'°'~ .:.:c~:-~ <J.lso quc~e:i sp~c:.:i.calJ.~.l :r(;::-. t:1~ :·:ati8~al 

\:~~i=i?a: ?cli=y, ~i~din; that onl~ ex~r~c~dinary circ~~sta~ces 
are allo~ed under the Policy a2 a basis for compliance beyond 
July 1, 1958. Speci~ically, the Ccurt wrcte at page two cf its 
o:-·::-1er ~hat..: 

" . Defendant has not ~ade or endeavored 
to make any shewing concerning t!1e existence of 
extraordinary circurr.stances that would pr€clude 
its compliance with the statutory July 1, 1988, 
deadline, an~ EP~ ~as ~ade no deter~ination that 
s~c~ extraordinary circ~~stances either ~c or do 
not. exist." 

Althouch the order did not· <lef ine extraordinarv 
circumstanc~s (which EPK considers to be ~ physi~al impossi
bility or financial incapability to complete construction 
by July 1, 1988), the Court did find that under the policy the 
POTW bears the burden of showing extraordinary circumstances, 
not EP.7\. The C?urt ali:;o implicitly affirmed the National 
Municipal Policy as an appropriate enforcement response by 
EPA. The orc!er should be useful in future litigated cases or 
in settlement discussions. 

There have also been a series of court orders in the case 
of Townshio of Franklin Seweraae Authori t v. Middlesex Count·.· 
Utilities Authoritv Civ. Action No. 80-4041, D.N.J., Feb. 24, 
-1984, Dec. 15, 1984, July 5, 1985) holding, and subsequently 
reaffirming, that <'\.municipality's obligation to comply with 
its NPDES requirements is not contingent on Federal funding. 
Indeed, in the July 5, 1985 order at page 2, Judge Thompson 
held the Township of Woodbridge, N.J. in contempt for failing 
to com~ly with"an earlier order and advancing lack of federal 
funding as a defense: 

"We will deny Woodbridge's motion. We have 
addressed the issue presented - whether the 
obligation to comply with the Act is 
contingent upon the receipt of funding from 
the Uriited States - on two previous occasions. 
Woodbridge offers n6 new analysis or 
authority-which would lead the court to 
modify its holdings on this issue. The 
specific argument advanced, that the 1981 
amendment to 33 u.s.c. §i311 .allows Woodbridge 
to avoid liability, has been explicitly 

I : • ,~. :,_..--. 

\ ~---. ~ -~·. 
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re~ect:.e'.: -: t:11: ccur-:.. ·,.;e fi:1 . .i :.h.:i.t. 
:voodbriJge's ::!C~ion is witho1.1t. !'-·~ri': -3.nd 
borders on -:.he abusive." 

Wi"':.:i. this bac:~drop of (l) a!='pellate hol,:i:1gs ;;lnd j~cici.a: 
orders t1~a~ fundir.c and cor.'.pliance are inde!"cn(i~nt undo:::- t.he 
Clean ~ater Act an~ (2) a District Court order requiri~g co~~li
ance by Jul~' 1, 1?88, ···•hile poi:-1':.ing to the =-~'-!;.:ire~e::t.5 cf 
tiH! r-;a-:.ior.:.l :·i~micipal ?olicy, I wish to L.:rr: t.o e>:a~?les :): 
rec~nt case sectle~ents. 

II. Case Settlements Are Being Cbtained 
Consistent with the National ~unicioal Pclicv 

A detailed review of selected municipal co~pliance cases, 
including soMe settlements jointly obtained by EPA and COJ an~ 
referenced in this memo, is being released by the Program 
EvRluation Division of E?A's Office of Managernent Systems and 
Evaluation. I urge you to study ~his excellent analysis. I 
wish here to ~ention several cases that indicate possible 
approaches to typical problems under the National Municipal 
Policy. 

A. The Financial Incapability Defense 

An excellent example of how to overcome a financial 
incapability defense is the Agency's 1984 consent decree wi~ 
St. Bernard Parish, Louisiana. St. Bernard argue<l that it 
could not construct a secondary treatment plant due to f inan~~~ 
incapability. EPA's Region VI and Headquarters engaged an 
outside financial consultant to make a detailed analysis of the 
finances of the parish {county). The consultant made an on
site analysis of parish financial records and completed a 
detailed report that was provided to the parish. At the sa~e 
time, the Agency pressed for trial. Upon review of the finan
cial analysis, the parish accepted its findings of financ~al 
capability to construct by 1987, without any federal funding, 
and agreed to pay a $40,000 upfront penalty, a substantial 
amount in light of the size and demographics of the parish. A 
final consent decree embodying these terms was entered on 
December 3, 1984. 

_ The Agency continues to have contract funds available 
through the Office of Water Enforcement and Permits to hire 
outside financial consultants for cases w~ere the POTW's 
financial capability to construct may be an issue. 

B. From Counterclaim to Upfront Civil Penalty 

Gar land, a Texas suburb near Dal las, f i ler1 a counterc la: 
against EPA when the Age~cy sued to obtain compliance with 
final ef=l,uent. limits by July 1-, 1988. Garlanj argue_d that 
Agency had given incorrect technical advice as to des. ~c 
past POTW construction. The Agency aggressively ~ovec d~ 
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t.1'1~ cc~~rtt.ercl.:ti::;, e:1 ~ ts~i.t1g ~11e assistance c,,f c~r:.:;trt~c:..!.:>~ 
1~r.:!r·1~s attorneys in t.:1e l\ge11cy 1 s Of:ice of ,~er.er-al Cot..:r:scl, · ... ·!"~-:: 
v.·::-;)t,: r,~uc':1 of the brief. The .:\gency ~-.ursue~ exte~si·:e 1:isi:0·:e::·: 
a:-i-.~ necctiaticr:.s in the case, whicl1 al;,o in•1olvac! a n!_:r.:b-:r -:;f • 
?=ivate parties (con~ractors) who 11aJ partici?~ted in ~~e 2G~~ 
ccr:.s t::.·:..:ction. ! :1 t!1e end, Gar !.and aqreed to achieve CO:;'.? 1 i.:.n::e 
~c~" Ju:~· l, :0·33, a::a t0 P·J.)' ar. u:;fr~r1t ci~.':l ~'er.alt:l cf 3l.SC1,\JCC 
i r;.· a co~ s e :-: ~ ·.~ e c :- e ~ f i l e c..~ Ju r1: 2 _; , 1 9 8 5 . 

C. Co~':>li<:.nce ~:ot Ccntincer.t or: :.=:-ecer<?.l r-·...:r::::.r:c 

The ~vo~ina Vallev Sanitation Authoritv, located nea= Wil~es 
Barre, Pen~sylvania and ~ade up of so~e twenty municipalities, 
had been slew to cor:iply for years. In fact, it took_twenty-
~ive years of State pressure to get the Authority to build a 
primary facility. EPA filed suit on May 3, 1983, to obtain 
secondary treatment by July 1, 1988. 

Only after issuance of the National Municipal Policy did 
negotia~ions with the Authority beco1~e productive. The Authcri~y 
tried to tie compliance to Federal funding. However, the 
~uthority finally agreed to a consent decree that made co~pliance 
by 1988 independent of Federal funding, which is the standard 
language we like to see in all municipal consent decrees. EPA 
~nd Pennsylvania (also a party) did agree, however, to expedite 
consideration of the Authority's grant application. The authori~y 
aLso agreed to pay an upfront penalty of $66,000 to the Federal 
govern~ent and S56,500 to the State. The consent decree was 
filed on ~ay 6, 1985. 

D. Use of Environmental Securitv Account 

Ohe of the most difficult series of recent negotiations 
involved Cincinnati's Mill Creek POTW. This· case involved 
negotiations with the Sewer District, the City of Cincinnati anc 
P.arnilton County in which the facility is located. Mill Creek 
had completed secondary treatment construction in 1978, but the 
POTW's sludge unit, heat exchangers and vacuum filters have 
never worked properly. Consequently, only a small portion of 
the effluent received secondary treatment. This made the Mill 
Creek POTW one of the worst polluters on the Ohio River. The 
case was complicated by State administrative action that could 
be construed as permit modification. 

As negotiations continued, it became apparent that the 
penalty issue was a major obstacle to obtaining a settlement. 
In the end, the Agency obtained a corr.mitment to final compliance 
by 1988, significant combined sewer overflow relief, and estab
lishment of a $750,000 Environmental Security Account to be 
managed by a court-appointed trustee. The Account must be 
used to finance environmentally beneficial projects connected 
to the Clean Water Act which will b.enefit the general public. 
The account shou l~ address the particular .type of environnental 
effect of the defendan~'s noncompliance and be in additior. to any 

{ :'\: 
- I • 

{..:.-~ / .. -



. ----- -.· 
--\......~-/ . ,. 

' . 

- 6 -

legal cbligacion Je!enctant ~ight have. A ~i~~l co~sen:. ~ec:-ae 
was lo~ged on March 11, 1985, and shoulti be entered shortly. 
A:though the Agency now generally requires, as a matter of 
_?olicy, upf='.Jr.t per.al ':.ies :-a th er than en vi ::-.:i:;r::cnta l projects, 
a· co~bin3tio~ o! a substantial u9front penalty (~hie~ as a 
~atter of 9olicy is new an Agency objective in all ~unicipal 
cases) an~ an e.nvir~n~ental securi':.y acccu~':. ~ay :,e acce~~~hle 
in othe::- ~~~i~i~al cases. In 3dditio~, stipul~:.ed pena:~i~s 

tie~ ~o a cc~~lia~ce sche~~l~ are re~uirerl. 

III. Penalties Assessed Auainst PO~~s 

We typically expect to obtain penalties in POTW cases. 
Penalties act as a sutstantial deterrent to noncompliance and 
speed the ~unicipality's effort to comply. As explained belo~, 
in recent cases, penalties have had a demonstrable effect on 

. PO..,.,'l 1 • securing ~t cornp~iance. 

Since t11c passage of the !-:MP, penal ties have been sought 
and assessed against ~any POTWs violating the CWA. During the 
last three years, f::-cm 1983 to 1985, 't!"le Agency has obtained 
penalties in 17 of 27 cases brought against POTWs. 

The two largest penalties are $170,000 and $150,000, 
assessed against two Region VI municipalities. There are 
also four cases with $100,000 penalties. Two of these cases 
are in Regio~ VI, one is in Region III and or.e is in Region 
II. The remaining twelve cases have penalti~s under $100,000, 
the smallest being the Welch Sanitation Board, Welch, West 
Vi:-ginia, in Region III. Noting this community's depressed 
economy with 28% unerr.ployrnent, the court advised the parties 
to work out ·a mutually agreeable solution in lieu of litigation. 
The Board agreed to pay a penalty of $1,000 each to the United 
States and the State for violations of the CWA. Finally, in 
four of the ten cases in which citie~ did not pay a cash penalty, 
they agreed to complete environmental1y beneficial projects not 
required by ;:::iw. 

An example of a municipal case where a penalty was not 
imposed involved the City of Tallulah, Louisiana, in Region VI. 
The court in{or~ally advised the United States that no penalty 
would be asse~sed in this case due to the community's economic 
situation. ~here is very low per capita income and many 
residents ar~iLon welfare.) 

Another case where a penalty was not sought involved a 
small suburb-of Louisville, in Okolona, Kentucky, Region IV. 
The POTW a~reed· to stop dumping the effluent into a creek and 
to hook into the County's Municipal Sewer District (MSD) line. 
In order to. use the line, the POTW had to legally dissolve 
itself as an entity. An im9osition of a penalty would have 
delayed the ?OT'•l's dissolutior:. and~·!S:>'s ability to assume its 
responsibilities. In order to facilitate O:·:olona's prompt 
compliance, EPA did not seek penalties for past C~A violations. 
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ri chart is attachecl listing all =e~orteJ C~A cases 
:!:.::-in~ 1983 to 1985 inclu,:ing t.!1e nr..cu::.':. of t:H? pena2.:.ies '.-:e 
ct-tai:ied against cert.ain Por:·:·;s. In so:~:e i::s,~r..nccs pe::a::..:.cs 
~ere not obtained. As ~entioned a~c~e, so~e settle~en~s provi~~~ 

for en·:ironrr,ental projects or trust funds ra'.:.her than ~e:;:l~ies. 
Most decrees also included stipulated penal~ies fer future 
vicl.ati:::-.s. 

! tr~st ':he infcr~aticn in this ~emcrad~~ wi:l ~e he2.~f~: 
to vc~. If yo~ ha~e any questions or ccrrec~icns tc the 
in!cr~ation in this report, ple~se feel free to call ~e er 
Maria Orozco of rr.y staff at 475-8320. l anticipate issuing 
updates of this report on a periodic basis. 

At tad-: .... e!'lt 

cc: Rebecca Hanrrer 
Ji;-:-, Zlder 
Bill Jordan 
Regional ~ater Division Directors 
OEC~ Water Attorneys 
Cheryl Wasserman 
David Buente 
Carol Green 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENcY 
WASHINGTON. D.C. 20460 

JAN 3 0 i985 

MEMORANDUM 

SUBJECT: Deadlines and the National Municipal Policy 

FROM: Glenn L. Unterberger :~'--
Associate Enforcement Counsel 

for Water 

TO: Regional Counsel I - X 

Introduction 

\\.f)• ·\.tP· .~,, ~ 

Recently I have noticed, both in the A.~ency and outside, 
some imprecise language about "statutory deadlines" and the 
National Municipal Policy. I am afraid this may lead to some 
confusion, particularly among those who do not have to deal 
with the policy often. Therefore, I have prepared in this 
memorandum a brief summary of the legal basis for the July 1, 
1988 deadline in the policy, and the legal consequences of that 
basis, for anyone who would like a more detailed background 
than is presented in the policy itself. 

ISSUE NO. 

There is no uniform Julv 1, 1988 statutorv compliance deadline. 
le al com liance deadline for a Publicl -Owned Treatment 

ate set in its ermit. 

The July 1, 1988 date is set forth in the Clean Water Act 
to address a single specific situation. In Section 301 (i), 
Congress authorized NPDES permitting authorities (delegated 
States or EPA) to modify the permits of those POTWs that applied 
and qualified to extend the deadline for compliance with final 
effluent limits (as described in Sect ions 301 (b) ( 1) ( B) and ( C)) 
until, but not beyond, July 1 , 1988. For all other. POTWs, the 
Congressional· mandate of 301 (b) (1) typically remains in effect: 
the permitting authority must issue them permits requiring 
compliance with statutory requirements by July 1, 1977. And 
under the Clean Water Act, the POTW is required to comply by 
whatever date appears in its permit. 

I ... -,~~ . . ! ) }- -~· 
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Although July 1, 1977 constitutes in most cases the date 
for compliance with final effluent limitations, the Clean 
Water Act sets out no uniform statutory deadline which will 
apply in all situations. This legal structure has a number of 
consequences for enforcement. First, any·POTW not in compliance 
with final effluent limits by the date specified in its permit 
(even if it is 1977) is in violation of the Act. {See pages 
6-8 of the attached memorandum from the Off ice of General 
Counsel, dated April 11, 1984.) 

In the National Municipal Policy, the Agency recognized 
that many POTWs were in violation of the Act long after 1977, 
and that sound policy after promulgation of the 1981 Clean 
Water Act Amendments required these POTWs to come into 
compliance as soon as possible. The Policy called for the 
development of compliance schedules for municipalities affected 
by the Policy. As a policy matter, the Agency selected July 
1, 1988 as the latest date to be included in such schedules 
(unless a POTW.could demonstrate extraordinary circumstances). 
The date seemed a sensible choice, in part because §301 (i) 
Congress authorized permit extensions up to no later than _ 
1988. However, it must be remembered that the legal, statutory
based deadline for compliance for each POTW is and will remain 
the deadline in its NPDES permit, which will be July 1, 1988 
or earlier. 

ISSUE NO. 2 

As a general matter, EPA has clear authority to sue a POTW 
which will not meet the Julv 1 1988 deadline onl if that 
POT is v10 at1ng or as v10 ate require-
ments. 

The second consequence for enforcement is a corollary of 
the first. As a general ma.tter, a POTW in compliance with its 
permit is in compliance with the Act. Section 402(k) of the 
Act states this expressly. Therefore, in the absence of com
pelling circumstances, the Agency typically should not sue a 
POTW because it will not complete construction by July 1, 
1988, Lf it i-s and has been in compli.ance with all its present 
permit requirements. 

ISSUE NO. 3 

As a legal matter, administrative or judicial orders 
·estab!ishin · enfo~cement com !lance schedules lastin be ond 
Ju h 1, 1988& are not "extensions ... of final compliance deadlines. 
Alt ough sue orders may have the effect of staying further 
enforcement action, the legal deadline is still in effect. 

Section 309 is the basis for Agency_ enforcement of most of 
the provisions of the Clean Water Act, and NPDES permit .. 
provisions. Section 309 authorizes the Administrator, upon 
finding a violation, to issue an administrative order or file 
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a lawsuit. Therefore, an administrative order issued under 
Section 309(a)(5)(A) setting a date for compliance· for a POTW 
which is later than the date in its permit is an enforcement 
remedy, not an extension of the POTW's legal deadline. The 
same is true for a comparable judicial order. 

As indicated above •. a POTW can obtain an ex tens ion of its 
legal deadline only by having its permit modified. The legal 
consequences of this distinction between a deadline in an 
administrat.ive order and a permit modification are explained 
in more detail on pages 8-10 of the attached memorandum from 
the Office of General Counsel previously mentioned. The 
distinction between extensions and enforcement remedies also 
is relevant to the extent to which EPA establishes enforcement 
compliance schedules lasting beyond July 1, 1988. EPA does 
not in such instances establish a legal deadline beyond July 
1, 1988. It merely establishes an additionally enforceable 
schedule without acquiescing in the underlying statutory 
violation. In fact, a recent federal decision handed down in 
the Boston Harbor litigation, the court held that the issuance 
of an administrative order did not constitute acquiescence in 

_ ~.vialatian_. __ U__..S. v. Metro olitan District Commission et al, 
(D. Mass. Sept. 
83-1614-MA). 

If you have any questions about the points raised above, 
please contact Patricia Mott of my office at FTS 475-8320. 

Attachment 

cc: Courtney Price 
Richard Mays 
Rebecca Hanmer 
Bill Jordan 
Regional Water Management Division Directors 
Jim Hanlon 
Bob Blanco 
Colburn Cherney 
David Buente, DOJ 
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VI.A.18. 

"Letter of the Administrator to James Borberg, President of the Association 
of Metropolitan Sewerage Agencies", (concerning penalties against 
municipalities), dated October 21, 1986, (See No. IV.C.11 this Compendium). 
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VI.A.19. 

"National Municipal Policy Litigation," dated December 23, 1986. 





I. Background 

NATIONAL MUNICIPAL PO~ICY 
.ENFORCEMENT STRATEGY, 

A;,igust: 1987 

Since issuance of t:he Nat:ional Municipal Policy (NMP) in. 
January 1984, EPA and ~he States have made substantial progress 
~award bringing nor.complying ?OTWs int:o compliance with the goa~s 
and requi=ements of the Clean Water Ac~ (CWA). However, t:he 
results of ~he ~os~ re~ent NMP audi~ show that a significant 
number of facilit:ies have not yet star_t:ed const:ruct:ion, and, 
where constr;,iction has commenced, many facilities are in viola~ion 
of the interim milestones in their schedules. 

There are several different esti:nates of the number of major 
POTWs that: will not meat the July l, 1988 deadline: the Regions 
identified 229 major POTWs during ~he NMP audits: ASIWPCA reported 
280 major POTWs (based on a 42 State survey): and OWEP estimates 
300 - 400 ~ajor POTWs by next year. The estimates with respect 
to minor PCTWs no~ ~ee~ing ~he deadline are even larger: the 
Regions =epor+:ec 18.7 ninor ?OTWs: ASIWPCA's survey ident:ified 792 
~inor POTWs; and OWEP expects the number to reach 1000 (which is 
about one half of the universe of ~nconst:ructed NMP minors). 

The NMP audit =esults show that, out of a total of 638 major 
facilities that were scheduled to s~art construction by 12/31/86, 
82% had actually begun construction, leaving 114 facilities in 
violation of their start construction date. In addit:ion, cu~ of an 
audit sample of 252 facili~ies, the Regions/States had ver:fied 
that 78% of ~he major POTWs scheduled to start construction had 
actually don~ so. Finally, t•1ere at"e a large number of majo::: 
facilities (412) that were no~ scheduled to start: construc~ion by 
12/31/86, which puts in doubt that ~hese facilities will be able 
to complete construc~ion by the July l, 1988 deadline. 

In addition to problems wi~h schedule slippage, there a=e 
also some problems with the t"equirements and pt"ovisions in the. 
enforceable schedules that: are in place. Several States have 
recent:ly init:iated or sett:led c~ses involving ~MP faciliPies Pha~ 
will no~ meet· t:he July 1, 1988, deadline for coopliance ~iP~ 
aoolicable effluent limits: more t:han 65 cases have been se~~led 
i~·sr.ate cour~s r.o dat:e, and ano~her 40 cases have been refe=red 
po s t:a +: e AP t·orr;eys General for act: ion. Based on an a!1a ly 3 is of 
available se~tlements, iP appears thaP many of t:he schedules 
allow fa: too much ~ime fo= comoliance wit:hout: sufficien~ jusPi
ficat:ion on either a Pechnical ;r financial basis, extend well 
beyond Phe July l, 1998 deadline, and/ct' are based on receip~ of 
co~sPruct:ion giants. In ai~iPion,. very few StaPes have been 

.... .I .. 
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collec~ing civil penal~i~s o: i~pos~~; equi~al~n~ sanc·i~ns 
pas'". viola'". ions. 

II. The Regions' Approach ~o These !ssues 

A'" ~he recen~ National mee~ing of t:he Compliance and Permits 
Branch Chiefs, the Regional representatives from all Regions 
discussed the issues out:lined above and how these proble~s ~igh~ 
be handled. The discuss ion result:ed ·in formulation of fou: basic 
quest:ions, and, in a subsequent poll of all t:he Regions, the 
majority concluded t:he following: 

l. Q: Should ad~inist:rative orders (AOs) be used to es~ablish 
schedules '"hat ext:end beyond July l, 1988 (majors and ~ino:s): 

A: EPA and '"l':le St:at:es sh.ould not: use AOs for major POTWs 
wit:h schedules ~hat: e~tend beyond July l, 1988; all such · 
schedules should be contained in judicial orders. EPA should 
also consider judicial. action for minor POTWs: where available 
resou=ces preclude judicial action, EPA and the States should 
use AOs with penal~ies. 

2. Q: How should E?~ :espor.d where States establish enforceable 
schedules t:hat are unnecessarily long or that are based on 
:eceipt of g=an~ funding? · 

A: Whe:-e St:at:es est:ab1ish inapprop=iat:e sched1.Jles (excessively 
long without: a sound t:echnical basis o:- based on receipt of 
a construction grant), EPA should initiate direct Fede:-al 
action in orde= to ob'".ain the most-. ::-easonable, expedit-.ici.;s 
schedule. 

3. Q: How sho~ld EPA respond where State actions do not: c~nt:ain 
appropriate penalties or equivalent sanctions? 

A: Where States assess penalties that are grossly deficient o: 
fail to i~pose equivalent sanction~, EPA should initi3t:e 
di=ec~ Federal action in selected cases. Where resources 
preclude judicial ac~ion, Regions may also wan~ to consider 
using their administ:-a~ive penal~y authori~y in cer~ain 
cases. 

4. Q: How should-EPA respond t-o serious delays in schedules 
(j~dicial and nonjudicial), especially where such a delay 
jecpardizes the Ji.;ly l, 1988 deadline? What-. warran'"s an 
esca:a~ion ?f ~nforcement :-esponse? 

A: Where "'.he:-e is ~ig:li~icant-. slippage in ::tee~.ing compliance 
scheduies, EPA shculj escala'"e enforcement: ac~ion (includicg 
si~ua~ions in which '"he S'"a~e does no~ t:ake appropria~e · 
e~forcemen'" response). Signifjcant: delays are defined as: ·g· 
days ~r ~ore beyonj ~~e.s•art: cons.t-ru~~ion da~~: a~j 120 i~y· 



or more beyond Phe end consPruc~ion da~e. EPA should escala~e 
enforcem~nt by firs~ exercising i~s adminis~ra~ive penai~y 
au~hority, and laPer movi~g ro Judicial acPion if viola~ions 
continue. 

EPA should consider judicial ac~ion in all case3 where schedule 
slippage for major POTWs jeopardizes the July l, 1988 deadline 
(and for ~inors as resources allowf. 

III. Candidates and Priorities for Enforceme~t Action 

CATEGORY A: MAJOR POTWS NOT YET ON SCHEDULES OR REFERRED. All 
major PO'!'Ws that are not vet on enforceable schedules should 
be considered candidates for judicial action except where 
there is a reasonable exoectation that the POTW can ~eet the 
July l, 1988 deadline. Regions and States should typically 
place low priori~y on action against §301\h) facilities, 
except whe=e there are violations of requi:ements that wili 
~o~ be af fec~ed by the \·1ai ve: process. Where a POTW does not:. 
have final effluent limits, ~hat facility should be excluded 
f=om enforcement until re~clution of applicable effluent 
limits. 

c.~TEGCRY 2: POTWs ON STATE NONJt:DICIAL SCHEDULES PAST JULY l, 
1988. ~nere =.ajcr ?OTWs are on State nor.judicial schedules 
~hat extend teyond July l, 1988, especially where schedules 
ap~ear to be excessively lcng, Regions should initiate judicial 
actions fer those facilities with schedules that extend the 
farthest past the deadline·. In other cases, especially where 
it appears t~at Phe facility ~ill complete construc~ion 
be:o=e t:.he deadline but not achieve c~~pliance until afterward, 
Regions should issue admi~istrat:.ive orde=s fo= penalt:.ies.* 

Regions should also initiat:.e ~o~e judicial ac~ions against 
~inor POTWs in this category. ~11e!"e resou:ces preclude 
judicial action, Regions should µse administra~ive orders 
:o= penalties. 

CATEGORY C: POTWS WITH SERIOUS SCHEDULE DELAYS. Where major 
POTWs on Federal and State enr'.'!"Ceable schedules are not 
~ak1n9 acceptable progress, Ragions should escala~e the 
enforcement res onse base~ on ·the len th of dela in ~eetina 

ey ml estones. Whe=e major c>:TWs are on adminis~rat:.ive 
schedules and have missed t:.heir "s~a!"t const:.!"uc~ion" da~e by 
~o=e Phan 90 days and a~e likely t:.o ~iss t~e July l, 19as, 
deajline as a =~s~l~, ~egions and Sta~es should ~ake Judicial 
ac~icn: .ad~inis~rarive 6=1~rs for penalPies ~ay be used for 
so:ie of ·Phe less se=ious c~ses i:"lvclvi~g major POTWs and fo: 
~i~~= ?OTWs if =~sou=ces are no~ suff icien~ PQ proceed wi~h 
judicial ac~icn.* r~ c~se:. whe=~ major and oinor ?OTWs are on 
nonjudicial schedules and slippag~ of 90 days will no~ jeopa=
iiz.e !:leeP i~g '"he .;~::,.: l, 1988 deadline, Regions and SPaPes· 
should ~ssue ad~1~is·r1·ive o~ders for pena!•ies. 

*. r~ ·hese ·~o cas~s, AOs =~= penal~ies o~ly sh6uld be used 
=a ~ :-: -: = ~ :. a n AO s ~ o e x P end ~.;, e schedule . 

...-. 



/. 

-..;.-

~~ere any facili~y fails ~o comply wi~h any ~iles~o~e in 3 

judicial order, Regions and s~a~es should demand s~i?~l3~~d 
penalties or impose sanc~ions as defined in ~he ;udiclal 
order. · 

CATEGORY 0: DEFICIENT STATE ACTIONS/REFERRALS THAT ARE NOT 
FILED IN A TIMELY MANNER: Where major POTWs are on s~ate 
ud1cial orders that do not contain aoorooriate timetables 

and or obtain a grossly deficient pen~lty or equivalent sanc
tion EPA should initiate direct Federal action. Where cases 
have been referred but not filed in a timely manner, EPA 
should initiate direct Federal action. In making deter~ina
tions regarding appropriate timetables, Regions should consice= 
the follow~ng facto=s: schedules that do not appear ~o have a 
sound technical basis or financial iustification: schedu~es 
that are significantly extended in order to allow a facility 
~o obtain a const=uction grant: and schedules that depend on 
receipt of a cons~ruction grant and would be unenforceable"in 
the event the grant i~ not awarded. With respect to penalties 
or equivalent sanctions, Regions should adhere to the National 
Cversight Guidance ~ha~ calls for direct Federal action whe:-e 
a penalty (or equivalen~ sa."ct:.ion) is grossly deficient in 
the circumstances of a given case (page 19). With respect to 
~i~eliness of referrals, Regions should use the guidelines in 
the National Oversight Guidance that call for cases to move 
from referral to filing in 60 - 90 days (page 13). 

In carrying out this entire enforcement strategy, Regions sho~l1 
be fa~iliar with the ?Guidance on State Actions Preempting Civil 
Penalty Actions," which was :-ecently circulated in conjunction 
wi~h the materials prepared to support implementation of the new 
WQA admini~trative penalty authorities. 

Regional Comments on the Draft Enforcement Strategy 

The primary comments on the st:.rategy involved EPA's abili~y 
~o assess administrative penalties when the:-e are violations of 
administra~ive schedules. A str~ct reading of the s~a~ute shows 
that J09(g) administrative penalties may no~ be assessed direc~l: 
for violations of a compliance schedule in an 309(a) administ:a~ive 
order. This, however, is not inconsis~en~ with the enforce~e~t 
strategy. A penal~y assessment in such a case would be based on 
violations of the underlying peroit limits (which were used as 
~he basis for issuing the J09(a) order.) Essentially, a 309(a)· 
o:-der implies that ~PA will refrain (infor~ally) f~orn enforci~g 
~he unde:-lyiog per~it viblations if the pe:-:nit:tee complies wi"'h 
~.he 3 09 (a) admi ni s ~: :l Pi ·1~ schedule. When the per:ni ~-tee vie la+:es 
"'he ad:ninist:-ati'le schedule, t~e underlying per:ni~ vi·~la~ior.s are 
no~ (informally) 'excused' and are s~bject to fu=ther enforce:en~ 
In ~his cas~, ~he enfo=ce~en~ is ~h=ough assessmen~ of an 
administrative penal~y. 7he s~aPed basis of a 309(g) penalty in 
Phese cases ~ill always be "'~e und~=lying pe~mi~ violaPions, 
·,.;hi ch i. s cons is.~ en,. "'l,. :-. ,. he ;~ i dance on ad :nin is P .:- a~ i 1.:e .?ena l ~ l. :s""'l9" 



UNITED STATES ENVIRONMENTAL. PROTECTiON AGENCY 
WASHINGTON. O.C. 20•60 

SEP ' 1987 

MEMORANDUM 

SUBJECT: NMP Enforcement Strategy 

FROM: Director 
Enfor=ement & Permits 

TO: Water Management Division Directors 
Reg.1.ons I-X 

OFl'ICE OF 
WATER 

Attached is the NMP Enforce~ent S~rategy. and the list of 
your Region's enforcement candidates that is the key to carrying 
out the final push to July l, 1988. We have reviewed comments 
from nine Regions and have incorporated them into the final 
strategy.. Regional responses were generally positive and sup
port~Vd of the strategy. The draft strategy was also discussed 
w~th ASlWPCA's Compliance Task Force which agreed in principle. 
There were some concerns expressed over tbe proper ~se of §309(-:) 
adml.nistrative penaltl.es and these have been addressed in this 
strategy as well as the agency guidance on the subject. Each 
Region should work with l.ts States to carry out t.his strategy. 
Approximately 60 POTWs l.n seven Regions have been targeted by 
either the Region or the State for enforcement action. In most 
cases, this will occur before the end of the .first quarter 
FY 191::18. 

The Administrator is sending a me~orandum to your Regiona: 
Administrators stating his interest and asking for support in . 
achieving the goals of the Policy. The Enforcement Division will 
continue to track the progress of these candidates (and others) 
monthly and will keep the Adminstrator apprised of the status of 
the Policy throughout the year. The status informa~ion the Regio~s 
provided in response to our draft list of enforcement candidates 
gave ev~dence of good State oversight and we look forward to mal.~
ta.1.ning this level .of knowledge. I en~ourage you and your staffs 
to wori< closely with my staff to rnake the best accounting possi le 
of our achievements. 

At t-.achments 
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IA\ \~ i UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
,.,.,.t IWl"'-'7 WASHINGTON. O.C. 20460 

SEP 2·z 1997 

. THE ADMINISTRATOR 

MEMORANDUM 

SUBJECT: National Municipal Policy Enforcement 

TO: RegL. il Administrators 

Following the Office of Water's FY 1987 National Municipal 
Policy (NMP) Regional Audits and mid-year program evaluations, 
I received an update from Larry Jensen on EPA Regional and State 
progress in carrying out the Policy. l then discussed our 
progress with you at the June 25th Regional Administrator's 
meeting. I am convinced we must continue to demonstrate strong 
senior management support in the final phases of .the NMP ettort. 

We have achieved a great deal since the Policy was signed 
in January 1984. At that time, about 41% of our major POTWs 
had not installed the treatment necessary to meet CWA require
ments (over 1500 facilities). Since 1984, over 400 major POTWs 
have achieved compliance and all but 30 of the remaining majors 
are on enforceable schedules or have been referred for judicial 
action. Although this represents an early positive return on our 
efforts, l am still concerned about the remaining workload that 
must be addressed. 

If we are to fulfill the objective of the Policy, we must 
continue to push for the settlement of more than 100 EPA and 
State referral actions as well as oversee and enforce over 100 
iPA and State consent decree settlements or judicial actions. 
Further, and equally important, we must assure that wastewater 
treatment sys_tem constructior for over 800 major POTWs on permits 
or administrative orders is c~mpleted in a timely manner to 
bring these facilities into compliance. Recently surfaced 
facts on construction schedule slippage are alarming. In the 
Office of Water FY 1987 NMP audits, the EPA Regions estimated 
229 major POTWs with schedules ·;:a.st July 1, 1988 (96 with 
existing post-1988 schedules a:-:.J 133 with anticipated schedule 
slippage past ~uly 1988). The Association of State and Inter
state Water Pol~_.tion Control Administrators (ASIWPCA) in a 
Spring 1987 survey covering forty-two States estimated 280 
post-1988 schedules for major POTWs. ASIWPCA also estimated 
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over 750 minor POTWs will require schedules past July 1988. 
EPA and the States must act to set initial enforceable schedules 
for many facilities and take timely and appropriate enforcemenc 
action to stem the mounting number of violated schedules. 

Given the size of the job and the time remaining until 
July l, 1988, I ask that you become personally involved in 
seeing that your Region and States work together to: 1) maint~in 
intensive oversight and tracking of remaining uncompleted POTWs, 
2) enforce compliance schedules, and 3) assure that all Region 
and State actions are taken in a nationally consistent manner. 

. To assist in this final push toward July 1988, I have 
approved an enforcement strategy aimed at the following types of 
noncomplying POTWs: 

0 

0 

0 

0 

Majors not yet on enforceable construction schedules 
or referred~ 

State nonjudicial construction schedules past July 
1988. 

Construction schedules that are not making acceptable 
progress. 

Deficient State judicial actions and unfiled referrals. 

This strategy has been transmitted to your Water Management 
Divisions along with a mutually developed list of candidates 
for enforcement action. l plan to monitor our progress regularly 
on the.remaining workload. This activity will continue to be a 
focal point of our future meetings and I expect that you will 
keep this high on the agenda with your States. We must work 
together in the coming months to successfully complete implemen
tation of· the National Municipal PoUcy. 

~""--~·:> 
Lee M. Thomas 



VI.A. 21. 

"Na_tional Municipal Policy Enforcement", dated September 22, 1987, with 
attachment. 





VI.A.20. 

"Interim Guidance on Joining States as Plaintiffs," dated December 24, 
1986, as corrected February 4, 1987. Reproduced at IV.B.32., this 
compendium. 
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P.erned1al measures 

For pur~oses of evaluat1n~ and 1n1t1at1n~ c1v11 

actions a~a1nst POTW's, all referral packages should conta1r. 

an analysis of the POTW's compliance deficiencies and the 

possible solutions to those problems. As explained in prior 

comll'.Unications with your office!/, our goal is to develop 

sufficient information to allow us to present a particularize~ 

plan or action for compliance, includin~ practical alternatives, 

to the court. The need tor such information is three-pronged: 

1) development or an appropriate remedial program is important 

in these cases; 2) consideration of available remedies is 

vital to a financial capability evaluation; and ·3) it is 

crucial that we demonstrate that compliance is ·reasonably 

attainable by the municipality. 

In a memorandum dated December 14, 19R2, former 

Associate Water Enforcement Counsel Louise Jacobs stated that 

municipal enforcement referrals should contain the following 

regarding remedy: 

Information about alternatives ror 
solving the problem which are likely, 
in the opinion or an informed 1nd1v1dual, 
to be successful. The informant should 
be someone who knows the plant, is familiar 
with the kind or violations occurring, is 
knowledgeable about sewage treatment systems 
in general, and is or the opinion that. these 
particular violations are possible to solve 
by one or several alternatives posited. The 

!I See mem6randum of Stephen D. Ra~sey dated January 3, 1qP3. 
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informant should be 1dent1f1ed in t~e referral. 
A JRB [dia~ostic] report may ordinarily 
aurr1ce to meet this requirement. 

We concur with these criteria. Such information should 

overcome any threshhold concerns regarding whether compliance 

is reasonably attainable by the POTW. 

At a mini~um each referral should include the 

following information conc::rning compliance: 

1. A technical explanat1~n or the causes 
of the violations, including what equipment 
and/or mana~ement systems are inoperative or 
ineffective; problems caused by excessive 
hydraulic or organic loadings; causes or 
any bypasses or treatment ~r collection 
syste~s; and how the breakdown or deficiency 
rela: .3 to the particular violations. 

2. A description or the types or corrective 
act· ~s which will re:~dy the violations. 
Thi Jhould include an analysis, based on 
kno~_edge of the treatment works and load 
cha~acteristics, of whether the problems 
can be cured by changes 1n operation and 
maintenance practices, whether new equipment 
1s needed, or whether some combination 
thereof is necessary. 

3. Where construction appears warranted, 
a ~eneral description or the appropriate 
technology should be ~1ven, including 
information on whether any special or 
unique circumstances exist that would 
necessitate more elaborate equipment, 
construction problems, etc. 

4. Where construction appears warrant~d, 
credible estimates of the costs involved 
and the time needed ror implementation: 
This sho~1d include an evaluation or whether 
the 7/1/F date can be met. · 



- ~ 

5. A full descr1pt1on of t~e PO~~·s 
past and current ~rant act1v1t1es and future 
prospects, including documentation of 
significant events or a~reements. This ·would 
include .!l! funded proj€ ~s or el1~ible 
projects under applicati ~. 

Also, evidence and analysis of a recent plant 

inspection by EPA (or the State) should be included, which 

would document the violations and assess compliance rroblems. 

Also, we stron~ly urr.e that to the extent possible each 

referral be accompanied by a JRB report or other detailed 

diagnostic report. Such information quickly puts us 1n 

command of salient facts, aiding both trial preparation and 

settlement discussions. !I 

The information listed above should be included 

1n all referrals, re~ardless of the potential for quick 

settlement. To evaluate the merits of settlement or to 

proceed with 11tigat1on or any referral, we need to have the 

back~round information necessary to support a fully-11t1~ated 

case. 

!I We su~~est that, to the extent pcss1ble, the ~1nfor~ant" 
supply1n~ this 1nformatton be FPA or contractor personnel 

who presu~ably would be available for case preparation and 
tr1al purposes. 

'
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Financial CaEacity 

We Will contend in 11ti~at1on that a mun1c1pa11ty 

must comply with the Clean Water Act regardless of the availability 

or public ~rant funds or the ~xistence or other mu~1cipal 

expenditures. Thus, as a matter or law, we ar~ue that mun1c1-

palit1es cannot raise financial impossib111ty as a defense to 

Judicial enforcement actions. Nonetheless, municipalities 

frequently attempt to make showings of financial hardship, 

often with ·the sanction of the court. 

Thus, where the region reasonably anticipates at 

the time or referral that the municipality may raise financial 

capability as an issue in liti~ation, civil referrals should 

include a threshhold financial evaluation. Financial evaluations 

are particularly necessary in those cases which will involve 

large capital outlays to finance large, long-term plant 

construction, expansion and/or rehab111tat1on projects by the 

municipality. Such projects typically require outside financinF,. 

Also, 1n cases where a large upfront penalty is sou~ht or 

where sizeable amounts need to be spent to revamp operation 

and maintenance practices, financial information is necessary. 

The analysis should allow a determinat_ion that a 

~1ven remedJ or range or remedial options, reasonably related 

to compliance, will not be impossible tor the mun1cipal1ty to 

finance. ~hrough such analysis we should be able to deter~ine, 

for purposes of evaluating the liti~ation merits or a ~1ven 
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referral, that f1nanc1al capacity issues will not be a bar to 

o~taining relief. This test would assure that the ~overn~ent 

can expect to rebut competently (at a later sta,ze in the 

11t1~at1on) a showing by the municipality that it cannot 

arrord to comply. Thia initial analysis would not approach 

the scope or detail or an evident1ary presentation necessary 

to rebut a well-p.resented financial hardship showing. 

To facilitate a preliminary rinancial capability 

determination, we recommend that the regions gather and 

analyze two types or basic information: 1) financial condition 

and revenue-raising ability or the municipality and 2) cost 

or necessary remedial measures. 

First~ we understand that the Agency will use its 

Financial Capability Guidebook and other guidance materials 

to do a basic work-up of the municipality's financial picture. 

Information necessary for the analysis should be obtainable 

by the· regions from local authorities and other sources. 

This basic evaluation would include the rollowing information: 

l. the current bond ratin~ and capacity 

or the municipality; 

2. the amount or outstanding indebtedness 

and other factors which ~ay impinge 

on the municipality's ability to ~und 

remedial programs; 

3.· population and income information; 



4. ~r&nt el1~1h1l!ty ar.d past f'rant 

experience; 

5. state or local laws which limit the 

munic1pal1ty'a ab111ty to raise funds 

tor remedial programs; and 

6. the presence or absence or user charges 

and whether increased user charges would 

be an effective fund-raising mechanism. 

Second, the A~ency should develop credi~le cost 

f 1gures on the major components or the necessary remedial 

pro~ram. Such information should b~ ~enerated as part of 

the remedial analysis or the referral. For purposes of 

prel1m1nar1ly evaluatinr. financial condition and preparin~ 

to rebut financial impossibility showings, we suggest an 

analysis of the "worst case" scenarios, i.e. the most 

expensive (but reasonable) compliance options. For such 

reme~1es, or anything less expensive, we can prepare to 

effectively rebut a hardship claim. 

In this perspective, then, the referral can produce 

a rough-cut "snapshot" or the financial burden or a given 

project. 

Should the municipality make claims or financial 

hardship in the litigatio~. we will need to develop this 

1nfor~at1on further with the assistance or a municipal finance 



expert. For NMP referrals, we understand that the Agency 

will also ut111ze_the services of its outside financial 

consultants (who presumably would later be our expert witnesses 

as well) for this purpose. Such an expert should be reta1ne~ 

before discovery commences to enable the expert to part~cipate 

1n develop1n~ discovery plan, interrogatories and requests 

for production on this issue. 
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UNITED STATES 

v. 

[CITY OF 
and THE STATE 

mr:rTED STATFS D!S~P!C7 COURT 
] D!S'!'?ICT OF [ 

OF AMERICA, ) ' 
) 

P la1nt1rr, ) 
) 
) 
) 

I UTILITY AUTHORITY J) 
OF [ ) ) 

) 
Defendants. ) 

COMPLAINT 

] 

CIVIL ACTIC?J NC. 

Pla1nt1rr, the United States or America, by authority 

or the Attorney General or the Unitea States, and at the request 

or the Administrator· or the United States Environmental Protec

tion Agency ("EPA"), alleges as follows: 

1. This is a civil action brought pursuant to 

Sections 309(b) and (d) or the Clean Water Act ("the Act"), 

33 u.s.c. §§ 1319(b), (d) for injunctive relier and the assess~ent 

of a c1vil penalty against ~he [City or I Utility Authority) for 

violations or the Act and the [C1ty's/Ut111ty Authority's) National 

Pollutant Discharge Elimination System ("NPOES") Permit 

issued by [EPA /State or ] pursuant to Sectior, 

"02 or the Act~ 33 u.s.c. § 1342, and a,.a1nst the State or 

[ ] pursuant to Section 309(e) or the Act, 33 

u.s.c. § 1319(e). 

2. ~his Court has jurisdiction over this action 

pursuant to Section 309(b) or the Act~ 33 U.S.C ~ 1319(b), 
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and 28 u.s.c. § 1345. Plaintiff has notified the State of 

( J or the commencement or this action pursua·nt to Section 

309{e) or the Act, 33 o.s.c. § 1319(e), by naming the State 

or ·c J as a party. 

3. Defendant [City or I Utility 

Authority) {"the City"/ "Ut111ty Authority"), 1s a political 

subd1v1sion of the State of [ ] w!th1n the [ J 

District or.(state] and 1a a "municipality" within the meanin~ 

or Section·502(4) of the Act, 33 u.s.c. § 1362(4). 

4. Defendant State of [ J 1s a party to this 

action for relief pursuant to Section 309(e) ot the Act, 

33 u.s.c. § 1319(e). 

5. At all relevant times the [C1ty/Ut111ty Authority] 

owned and operated, and continues to own and operate, a 

sewa~e treatment plant known as the [name] Sewage Treatment 

Plant ( "[ J STP"), a publicly-owned treatment works located 

in the City or [ J, [ J County, [State]. The 

[name] STP treats and treated wastewater from residential, 

commercial, and industrial sources located 1n [city, state ). 

6. The [name] STP discharged and discharges pollutants 

into [receiving stream], thence into the [name] ?ork or the [name] 

River, thence into Lake [name] of the [name] River Basin. 

These dischar~es were and are discharges or poll-utanta into 

navigable waters as defined by Sections 502(7) and (12) or 

the Act, 33 u.s.c. §§ 1362(7) and (12). 



- ~ -
1. Section 30l(a) of the Act, 33 U.S.:. § l3ll(a), 

prohibits the discharge or any pollutant except 1n accordance 

with Section 301 or the Act, 33 u.s.c § 1311, and as authorized 

by and in compliance with a permit issued under Section 402 

of the Act, 33 u.s.c. § 1342. 

8. Section 308 of the Act, 33 u.s.c. § 131R, requires 

the owner or operator of a point source to monitor its d1schar~es 

and make reports as mandated by a permit issued under Section 402 

of the Act, 33 u.s.c. § 1342. 

9. Sections 309(b) and (d) of the Act 33_u.s.c. 

§§ 13l9(b) and (d), authorize the commencement of a civil action 

for injunctive relief and for civil penalties not to exceed 

by the Administrator $10,000 per day for each violation of 

Sections 301 or 30R or the Act, 33 u.s.c. §§ 1311 or 1318, or 

or any permit condition or limitation implementing Sections 

301 or 308 of the Act, or of any violation or an administrative 

order issued pursuant to Section 309 of the Act. 

FIRST CLAIM FOR RELIEF 
(City or /Utility Authorit1> 

10. Pla1ntitt realleges and incorporates herein para

graphs 1 through 9. 

11. Errective (date), (EPA/State or ) issued, 

pursuant to Section 402((a) or (b)) or the Act, 33 u.s.c. 
§ 1342[(a) or (b)], NPOES Permit No. ( ] to the (City 

/Utility Authority), settin~ effluent limitations and other 

conditions .for the discharge or pollutants from the ( ) 

STP, with an expiration date or [date]. On or about [date], 

C'·~ • -
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(F.PA/ State of J exte~ded the per~1t ad~1n1strat!vely. 

and [EPA/ State ot J reissued the ~ermit effective 

[rlateJ. w1th an expiration date of [ date J. (EP ~./ 

State or ] modified the permit. effective [ date ), 

The NPOES permit. authorized the discharge of pollutants from 

the (name) S~P to (receiving stream] subject to the terms ar.d 

conditions of the permit. 

12. On [date], pursuant to Section 309(a) of the 

Act. 33 u.s.c. § 1319(a), EPA issued Administrative Order 

[number] to the [City of I Utility Authority]. 

Adm1nistrat1ve Order (number] found ~hat the [City/Utility 

Authority) had failed to comply with the effluent limits 

contained 1n the permit, had tailed to monitor·correctly the 

effluent from the [name] STP, and had failed to notify FPA of 

permit violations. Administrative Order [number] ordered tre 

[C1tv I Utility Authority] to take, within [ J days of 

the effective date or the order, whatever corrective action 

was necessary to comply with the NPOES permit. 

13. The [City I Utility Authority) railed to 

comply with Administrative Order (number] w1th1n the time 

limit specified in the order. Thereafter, EPA issued 

Adm1n1strat1ve Order (numberj on [date). This Administrative . 
Order found that the [City/Utility Authority] h~d exceeded 

the effluent.limits contained in the permit, had failed to 

monitor effluent discharges as frequently as required by the 

. ~ ... ·.-··/ 
-; -- l 
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permit, and had failed to operate and maintain the [name] STP 

properly. Administrative Order [number] directed the [City/ 

Utility Authority] to come into full compliance with its 

NPDES permit by [date]. The [City/Utility Authority] failed 

to comply with Administrative Order (number]. 

14. During the following periods, the [City/Ut111ty 

Authority] discharged the following monthly (30-day} average 

and weekly (7-day) avera~e concentrations of ~-day Biological 

Oxygen Demand ("BOD5") from the [name] STP into the [receivinF.. 

stream), in excess of the effluent limits for ~OD5 contained 

1n NPDES Permit No. [ ]: 

Period 

a) [mon~n/yec:i.r-] 

b) [month/year] 

etc. 

·30-day Average {m!/1) 

[concentration] 

[concel'\tration] 

etc. 

7-day Average {m~. 

[concentrat!on: 

[concentration: 

etc. 

15. During the following periods, the [C1ty/Ut111ty 

Authority] discharged the following monthly (30-day) average and 

weekly (7-day) average quantities or BOD5 from the [name] STP into 

the [receiving stream], in excess ot the effluent limits for 

BOD5 contained in NPDES Permit No. ( J: 

Period 

a) [month/yee .. ) 

b) (month/year] 

etc. 

30-day Average {lbs) 

[quantity] 

[quantity] 

etc. 

7-day Avera~e (lt~ 

[quantity] 

(quantity] 

etc. 
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16. Durin~ the follow1n~ per1ocs, the [City-/ 

Utility Authority) dischar~ed the following monthly (30-day) 

average and weekly (7-day) avera~e concentrations of Total 

Suspended Solids ("TSS") trom the (name) STP into the (rece1v1n~ 

stream]. 1n excess or the effluent limits tor TSS contained 

in NP DES Perm1 t No. [ ) : 

Period 

a) [month/year] 

b) [month/year) 

etc. 

30-day Averaee (mg/l) 

[concentration) 

[concentration) 

etc. 

7-day Avera~e f~~ 

[concentratior: 

[concentratior. 

etc. 

17. During the following periods, the (~ity/ 

Utility Authority) dischar~ed the following monthly (30-day) 

avera~e and weekly {7-day) average quantities of TSS from the 

[name] STP into the (receiving stream], in excess or the 

efrluent 11rn1ts for TSS contained in NPDES Permit No. ( ]: 

Period 

a) [month/year] 

b) [month/year) 

etc. 

30-day Average (lbs) 

[quantity] 

[quantity] 

etc. 

7-day Avera~e <lt 

[quantity] 

[quantity] 

etc. 

18. During the following periods, the [City/Utility 

Authority] discharged the following monthly (30-day) average 

and weekly (7-day) average concentrations or Pe~al Collfor~ 

from the [name) STP into the (rece1v1n~ stream), in excess or 

the effluent l1m1ts for Pecal Coliform contained 1n NPOES 

Pe rrr.i t ~r o. [ J : . 
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Period 30-d~y AveraEe (~~/l) 

[concentration] 

[concentration] 

7-dev Avere~e ~~c 

a) [month/year] 

b) [month/year] 

[concentration: 

[ cor.cert rat icr. · 

etc. etc. etc. 

19. At relevant times the [City/Utility Authcr1ty): 

(a) discharged pollutants rrom the [name] S~P 

into navigable waters on numerous occasions in a manner that 

bypassed the treatment plant; 

(b) failed to adequately operate and maintain 

the [narr:e] STP; 

(c) tailed to monitor effluent discharges as 

required by NPDES Permit No. [ J; 
(d) failed to report monitorin~ results properly; and 

(e) railed to notify EPA of permit violations as 

required by NPDFS Permit No. [ J. 

20. The dischar~es described 1n para~raphs 14 

through 18 above violated Section 301 or the Act, 33 U.S.C. 

§ 1311, and/or permit conditions or limitations imple~ent1nr. 

Section 301 of the Act. The discharges and omissions described 

in paragraphs 19(a) and (b) above violated permit conditions 

or 11mitat1ona implementing Section 301 of the Act, 33 U.S.C. 

§ 1311. The failure to comply with the monitori!l~ requirements 

described 1n paragraphs 19(c) and (d) above violated permit 
. . 

conditions implementin, Section 308_ ot the Act, 33 U.S.C. 

§ 1318. The omissions described in paragraph 19(e) above violated 
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permit conditions implementing Section 308 cf the Act, 33 

u.s.c. § 1318. The dischar,es, o~1ss1ons ~nd violations 

described in paragraphs l~-lB, and 19(b), (c), (~), and 

(e) above violated the Administrative Orders 1asued by the 

F.PA pursuant to Section 309(a) of the.Act, 33 U.S.C. § 13lq(a). 

21. Pursuant to Sections 301 and 309 or the Act, 

33 u.s.c. §§ 1311 and 1319, the [City or I Utility .. 
Authority] is liable for the imposition or injunctive relier 

and the assessment or a civil penalty not to exceed $10,000 

per day for each violation based on the (C1ty's/Ut111ty 
. 

Authority's) violations or Sections 301 and 308 of the Act, 

33 u.s~c. §~ 1311 and 131A, and/or of any permit condition or 

limitation implementing Sections 301 and 308 or the Act, or 

of any violation of the Administrative Orders. On information 

and belief, the [City/TJtility Authority] may in the future 

continue to violate Sections 301 and 308 or the Act, 33 

u.s.c. §§ 1311 and 1318, and the condition8 and limitations 

of 1ts permit implementing Sections 301 and 308 of the Act, 

unless the Court orders the relier sou~ht herein. 

SECOND CLAI~ FOR RELIEF 
(City ot I Ot!ilty Authority) 

22. Plaintiff realleges and incorporates herein 

para~raphs 1 through 21 • 

. 23. Pursuant to the National ~unic1pal Policy on 

Publicly-owned Treatment Works ("POTW's") issued by EPA on 

Jan.uary 23, 19J34, 49 Fed. Re,r. 3832 (Jan. 30, 19A4), certain. 

types of municipal wastewater treatmen~ rac111t1es, or 

PCTW's, of wh1ch·t~~ [name] STP is one, were not1f1~d of 
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impending enforcement activities by EPA for failure to cnmply 

with statutory requirements and compliance deadlines 1n ·the 

Act. Under the Policy, affected municipalities would be 

required to submit to EPA either a Composite Correction Plan 

(for a municipality w1th a constructed POTW) or a ~un1c1pal 

Compliance Plan (where construction or new facilities was 

required), with schedules 1n either event requiring compliance 

as soon as possible but 1n no event later than the July 1, 

1988 statutory deadline. 

24. Implementin~ the National Municipal Policy, 
. 

and citing the violations described in the United States' 

First Claim for Relief above, EPA on (date] issued Administrative 

Order ( number ] to the (City/Utility Authorit.y] under 

Section 309(a) of the Act, 33 u.s.c. § 1319(a), requiring the 

(City/Utility Authority] to submit a (~unicipal Compliance 

Plan/Composite Correction Plan], reQuir1n~ compliance not 

later than ( date J, to EPA by [ date]. The [City/Utility 

Authority] has tailed to comply with Administrative Order 

[number). 

25. Pursuant to Section 309 ot the Act, 33 U.S.C. 

§ 1319, the [City or I tJt1lity Authority) is 

liable ror the 1mpoa1tion or injunctive relief and the assessment 

of a c1v11 penalty not to exceed Sl0,000 per day· or violation 

based on the (City's/Utility Authority's) violation or Adm1n1-

strat1ve Order ( number). On 1nformat1on and belief, the 

[C1ty/Ut111ty Auth~rity] may in the future continue to.v1olat~ 
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Administrative Order ( nu~ter ], unless the Court orders 

the relier sought herein. 

THIP.D CLAI~ FOR PF.LIFF 
(State or [ ]) 

26. Plaint1rr realle~es and incorporates herein 

paragraphs 1 through 25. 

27. Pursuant to Section 309(e) of the Act, 33 U.S.C. 

§ 1319(e). the State or ( J is Joined as a party and is 

liable for the payment of any Jud~ent, or any expenses incurred 

as a result of complying w1th any judgment, entered against 

the (City of I Utility Authority] in this action to 

the extent that the laws or the State prevent the (City/Utility 

Authority) from raising· revenues needed to comply with such. 

judp:ment. 

WHE~FFOPE, the United States of America prays that 

the Court order: 

l. Defenda~t (C1ty of I Utility Authority] 

to undertake a diagnostic study to (a) identify all aspects 

of noncompliance with the Act, the permit, and the Administrative 

Orders issued by EPA, (b) 1dent1ry the causes or the violations, 

(c) evaluate tull7 the need to construct additional capacity 

or to take other steps to treat properly influent to the plant, 

and (d) to submit aueh study to EPA; 

2. Defendant (City ot I Utility Authority] 

to develop a (~un1cipal Compliance/Composite Correction] Plan 

for the (name) STP that describes the corrective actions 
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necessary to achieve compliance with the NPDES per~!t and tte 

Act with respect to bot~ c~rrent and projected future wastewater 

loadings and fl.ows, and that provides a schedule for complet1n~ 

the required work and for achieving compliance at the earliest 

possible date but in no event later than July 1, 1988, and 

that the [City/Utility Authority submit such plan to FPA and 

make revisions to the plan as directed by EPA; 

3. Defendant [City of I Utility Autror1ty] 

to i~plement the (Municipal Compliance/Composite Correction] 

Plan includ1n~, as n~cessary, the construction of additional 

capacity to treat influent; 

4. Defendant [City of I Utility Authority] to 

comply with the Act and the NPDES permit issued thereunder; 

5. Defendant [City of I Ut111ty Authority] 

be perreanently enjoined from any and all discharges of pollutants 

except as authorized by the Act and the NPDES permit; 

6. Defendant [City or I Utility Authority] 

be assessed, pursuant to Section 309(d) or the Act, 33 u.s.c. 
§ 131q(d), a civil penalty not to exceed ten thousand dollars 

($10,000.00) per d&J for each violation of Sections 301 or 

308 or the Act, 33 u.s.c. §§ 1311 or 131R, or or any permit 

condition or limitation implementing Sections 301 or 308 of 

the Act, or or the Administrative Orders issued ~y EPA; 

7. This Court order relier as appropriate in favor 

the United States and a~a1nst the State or [ ) pursuant to 
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Section 309(e) of the Act, 33 u.s.c. § 1319{e); 

8. Defendants be ordered to rei~burse the Unite~ 

States for the costs and disbursements or this action; and 

9. This Court grant the United States such other 

relief as it may deem Just and proper. 

OF COUNSEL: 

( ] 
Off ice of Regional Counsel 
United States Environmental 

Protection Agency 
( ] 
( l 

Respectfully ·submitted, 

F. HENRY HABICHT II 
Assistant Attorney General 
Land and Natural Resources Division 
United States Department of Justice 
Wash1n~ton, D.C. 205530 

[ Name ] 
United States Attorney 
( ] District of ( 

[ Name ] 
Assistant U.S. Attorney 
(address] 

t N~e ] 
Environmental Er.forcement Section 
Land and Natural Resources Division 
United States Department of Justice 
Washington, o.c. 20530 
(202) 633-( ] 
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State-by~State Compliance Achieved by Major sewage 
Tre~~ment Plants 

Major vs. Minor 

DEFINITION OF TERMS 

NMP - National Municipal Policy which was signed in January 1984 
and is discussed in the press release. 

Majors - generally those sewage treatment plants which provide 
service to a population of 10,000 or more persons or have a flow 
of one million gallons or more per day. 

Minors - all sewaqe treatment plants other than the majors which 
provide service to a population of under 10,000 or a flow of 
under one million qallons per day. 

Treatment Levels - primary tr~atment, secondaiy treatment and 
advanced wastewater treatment processes; for a detailed 
discussion plea~e see the Fact Sheets in this package. 
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Environmental News 

FOR RELEASE: WEDNESDAY, JULY 27, 1988 

Dave ~yan (202) 382-2981 

Eighty-seven percent of all publicly-owned sewa;e 

treatment plants in the country met the congressiona11 1 -

established July l, 1988, deadline for legally-require~ 

pollution cleanup, EPA Administrator Lee Thomas announc~~ 

today. As a result, 95 percent of the total sewage 

processed in the United ~tates receives secondary or 

better treatment. Secondary treatment protects pu~li~ 

health fro~ the disease potential of ~uman waste ~nd 3:~: 

protects fish and other aquatic life. 

Thomas cited both voluntary co~pliance and federal 
and state enforce~ent efforts as reasons for achievement 
of the 87-percent compliance figure. ~unicipal compli
ance with water pollution control laws has been an EP' 
priority since 1984, when the agency establi~hed its 
National Municipal Policy CNMP). The NMP required 
municipal compliance by July 1, 1988, whether or not 3 

city got federal funding for sewage treatment plant 
construction. 

The 87 percent which achieved compliance with th~:: 
water pollution control permit requir~ments serve 108 
million people nationwide. Of the remaining 13 perce~t 
.of sewage treatment plants in the United States, most 
are ori enforceable timetables leading to compliance o~ 
are in some stage of a judicial process leading to the 
establishment of these ti~etables. 

Speaking at a joint Washington press briefing w1~~ 
Roger ~arzulla, U.S. Justice Department Assistant 
Attorney General for Land and N~tural Resou~ces, and 
Roberta Savaqe, ExP.cutive Director.of the Associatio~ ;~ 
State and Interstate Water Pollution Control_A~ministt!~:: 

. ,,,... ... 
. - ' 
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rno~as ~raised the cooperative fe~eral 3~d ~t3te effort that made ~~is 
:o~pliance succ4ss possi~le: 

"Under the landmarl( 1972 A~endments to the federal Clean ~ater 
~ct, Congress set for a pollution-plagued nation the formi1ahle ;cal ~~ 
nal<ing most U.S. wateC's fisnable and swimmable again," T!i.omas said. "; 
laC"ge part of this task ~as cle3ning up wa~tewateC' fC"om 9uC' often over~:!:~~ 
3nd over~orl<ed municipal sevage treatment pl~nts. To ~eet this c~all4~::-: 
1oal, CongC"ass mandate~ a joint ferleral-state coopeC'ative eff~rt in ~~~:.~::~ 
:leanup. Since 1972, ~PA has ~rovided over S45 billion in federal ~=3·~~ 
:o help local communities ~uild and upgrade sewage trl!at'.nent f-3ciliti~s. 
~ith state and local governments contributing an additional SlS ~illi~~ :
~atching funds. ~lthough the majority of ~unicipalities have met the 
iation's clean water goals, there has been recalcitrance, but EPA, the 
J.S. J~stice Department and ~tate officials have been aggressive in ~ri~~:-~ 
:hese cities into compliance. ~ore than 125 lawsuits have been filed ~y 
:he federal government against municipalities since 1984 to obtain co~~l:3~:~ 
Jnder the NMP. The 87 percent compliance rate of U.S. sewage treatment 
>lants is a success story of which state and fP.deral environmental offi~:\:3 
:an truly be proud." 

. The vast majority of Americans are served by publicly-owned (taxp. 
;upported) sewage treatment plants (POTWs). Of the rivers and streams ~ 
J~ited States that do not meet their state water quality standaC"ds~ ~~ 
iercent are failing because of pollution from PnTW's. For estu3::-ies, 
iercent are not ~eeting their standards because of POTW's. 

Fo= Treatment plants, m~eting the July l deadline meant comply1~~ ~:-
er~it :equicernents. to provide at least secondary t:eatment of wastes. 
econdary treatment is the second stage of sewag~ treatment, in wh1:~ 
acteria is used to eliminate organic human waste. (The first ~te~ 1~ 
ewage treatment is called primary t_reatment, ·in which sc=eens .and se::- ... -- ~
anks are used to remove most materials that float or settle.) Sec~~~3:i 
::-eatment protec-ts conununitie~ from the disease potential of untreai:e: 

.uman wa~te and C"emo~es material~ that can rob waters of oxygen necessJ:; 
'oC' aquatic life. For some treatment plants, tne July l rlearlline was:.~· 
.o permits requiring more advanced waste treatment that ~ignific!nt~J · 
·e1uces materials like nitrogen and phosphorus, wnich can also =~~~e 3-~ 
.il1 water bodies and their fish. 

The National Municipal ~olicy, established in January 1984, gre~ :.: 
·f congressional, federal. anc1 ~tate concec-n in the eaC"ly 1980's that: ~3·:· 
ities w~re not ma~ing·ex~ected progress in treatmertt-plant const=~=~:--. 
he ~riginal deadline in ·the 1972 Amendments ·for plants to meet the1:
eC"mit rP-quirements was 1977: Cong:ess later extended this deadli~e ~-~ 
ome citi~s to 1983, and then to July l, 1988. 

· · ~lso·,· diminist\ing fet1eral f·Jnding of the ~rogra~ c3ised the ~·.ie~: ~ 
i:: that time of whether cities ·•ould bP. r~quirer1 to comply ·•it~ ~i.~.:-.J: .... 
i~its. Since 1977, the co~~~s ~ad r~le1 t~at t:eat~ent ·~lants ha~ :~ 
o~ply with their dischaLge limits, ~egar1less of ~he availaOilicy ~~ 
ederal money. 
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The NMP made it clear that, with or without federal fu~ding, EPA and 
the states would be pushing municipalities to ~eet their permit requirements 
by July l, lQ88, or sooner if possible. The sole exceptions were those 
cities that could prove they were physically or financially unahle to 
complete construction hy this deadline: however, they generally would hav~ 
to abide by court-enforceable schedules to achieve compliancP. as quic~ly 
as po~sible. 

There are about 15,500 publicly-owned treatment plants in the Unit~~ 
~tates. About 3700 are what EP' calls •majors,• defined generally as 
plants designed to serve lQ,000 or more people and to process one milli~~ 
gallons or more of wastewater a day. The rest, which EP' call~ uminors," 
total about 11,800. 

-Of the 3,700 total majors, 2,200 had ac~i~ved compliance by 1984. 
The ~MP focused on the remaining 1,500 major sewage treatment plants 
which had not achieved compliance as of 1984. As of the July l, 1988, 
deadline, over 1000 achieved compliance. Of those not achieving compliance, 
the majority are on enforceable court schP.dules or are the subject of 
fP.deral or ~tate judicial action~. Further, over 60 percent of the remainin~ 
NMP major~ not in compliance alre~dy provide secondary tre~tment or better. 

Of the 11,800 total minors, 9,300 had achieved co~plia~ce by 1984. The 
~ focused on the remaining 2,500'minor sewage treatment plants which had 

. """"t achieved compliance as of 1984. ~s of the July 1, 1q~9, de~dline, ~v~~ 
800 havP. achieved compliance. Of the rest, approximately 1,500 are Qn 
enforceable schedules or are the subject of federal or st~te enforcement 
actions. 

u's impressive as these fiqures are,• said Th~mas, •EPA and the st3t~~ 
have no intention of slacking up on our enforcement efforts. We are 
reaffirming our commitment to bring all ~ewage tre~tment plants in this 
country into compliance with the law and to make qure these plants remai~ 
in compliance. Together, we will ensure that all plants currently on 
enforceable compliance schedules stay on these timet~bles and that those 
plants net yet on schedules are put o" the~ as soon as possible. I want t~ 
make it absolutely clear that EPA is prep~red to take ad~itional enforce~~~t 
~ctions against cities that refuse to cooperate in orotecting the envir~n~~~~ 
and health of their citizens.• 

t • • 

R~l 
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I &TA1U8 OF NllP MAJORS I 

All MAJORS· 

TOTAL MAJORI UNIVEAIE - 1711'2211 Mf·NM,, 
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~ST 1988 NMP 
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I STATUS OF NllP MINORS I 

AU. MINORS 

10TAL MINORI UNIVEllE - Un.6(8211 Pllf•NMrt 
lOTAl NMP MINORI UNIVfUf - 2491 
ACHIEVfD COUPUANC:f - t21HIH &11• Of AU MINOU• 
POST IHI NMr - tm .... Of All ~OAI) 

POST 1988 NMP 

• JUDICIAL - 212 
ADMINllTRATIVf - m 

.. MfElllm - HI 
PU.NNID IDEllllAL 01 antER ACTION - 112 



I MAJOR vs MINOR l , 

lQTAL SEWAGE TREATMENT FlDW 

IMAJOH) 

lOTAL IEWAOE TREATMENT RDW • 10.000 MGO 
MINOll IEWAGE DEATMEHT RDW • 1.2'4 MQO 

POPULATION SERVED 

~I 

TOl'Al POflUlATIOH &EllVEO • 140 MIUJON 
· MINOA POPU&.AT10N IEllVED • 11.7 MIWOH 
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STATUS SHEETS 

·. OFACE OF WATER 
U. S. ENVIRONMENTAL PROT!CT10N AG&«:f 





Municipal Compliance 
with the 

Clean Water Act 

National Municipal Policy 

(Issued Janµary 1984) 

Total Major Sewage Treatment Plants: 3731 2253 majors met 
CWA by Jan 1984. 
(NMP. Date) 

Affected by the Policy: 1478 40% Needed Construc
tion as of Jan 1984. 

* 

Met CWA Requirements: 1055* 

Have Not Met CWA Requirements: 423 

On Enforceable Schedules: 235 
0 Judicial 195 

0 Administrative 40 

Not On .Schedules: 

0 

0 

0 

Judicial Referrals: 150 

Planned Referrals 

Other 

28 

10 

188 

71% (of NMP) 
89% (of all Majors) 

Figure includes 90 POTWs that .have either completed construc
tion and are operational, but whose effluent data have not been 
verified, or who will achieve compliance by the end of September. 



Municipal Compliance 
with the 

Clean Water Act 

National Municipal Policy 

(Issued January 1984) 

Total Minor Sewage Treatment Plants: 11755 9257 minors (79%) 
met CWA by Jan 1984. 
(NMP Date) 

Affected 

' 
Met 

Have 

On 

0 

0 

Not 
0 

0 

by the Policy: 

CWA Requirements: 

Not Met CWA Requirements: 

Enforceable Schedules: 

Judicial 252 

Admi·ni strati ve 979 

On Schedules: 

Judicial Referrals: 259 

Awaiting Action: 18 2 

2498 

826 

1672 

12 31 

441 

21% Needed Construc
tion as of Jan 1984. 

33% (of NMP) 
86% (of all Minors) 



PRESS BRIERNG 

MUNICIPAL COMPLIANCI! 
WITH THI! Ct PAN WATER ACT 

elULY 27, 1118 

LIST ~ 

LIST B 

LIST C 

MAJOR MUNICIP1U. FACILITIES 

NMP Majors Sewage Treatment Plants 
that have met requirements 

NMP Majors that did not meet all 
CWA requirements and final 

330~ 
<2253 Pre-NMP, 
1055 NMPl 

scheoule is established 235 

NMP Major that did not meet all 
c~ requirements and final 
schedule not establisned or 
other unresolved issues 188 

NOTE: The National Municipal Policy majors are presented 1n 
Lists ~. B, and C which follow. 

(See Fact Sheets for defini~ion of treatment levell 

. OFRCE OF WAlm 
U.S. ENVIRONMENTAL PROTECT10N AGEW:t 

' . 





CLEAN WATER AC': - NA~IONAL f-~U?i!CIPAL PCL!CY 

MODEL LI- .GATION PEPOPT OUTLINE 

I. SYNOPSIS OF CASE 

Brier summ.ary or referral, nature of violations, 
relief requested and EPA errorts to gain co~pl1ance. 

II. REGULATORY PROGRAM 

Description or the statutory and le~al authority 
by which POTW's are required to comply with secondary 
treatment or water-quality based standards, and a 
description or the permitting process. Include summary 
or National Municipal Policy. 

III. FACTUAL NARRATIVE 

A. Facility Description - Age· of plant, design capacity, 
type, of process, industrial users, discharge point(s) 
description or stream or river to which discharged, etc. 

B. Effluent and Other Violations - List NPDES permit 
limitations and effluent violations as indicated by 
discharge me itoring reports and inspection reports. 
Sum~arize o~-site inspections. Describe other violations, 
1.e. bypasses, monitoring deficiencies, etc. 

C. Construction Grant Status - Provide details on any 
outstanding ~rants or applications, including all pertinent 
documentation, and evaluate prospects for future grants 
as may affect case. · 

D. Environmental Harm.- Information on known or suspected 
impact of discharges to receiving waters. 

IV. INFORMATION IDENTIFYING DEFENDANT 

A. Name 

E. Location and Judicial District 

c. Size of plant (MGD), industrial usage 
(number and percenta~e) and population served. 

D. Agent for service of process 

E. Name and addr~ss of appropriate state official 
for service of process 

~-! 
! ·-
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V. ELEME~:'!'s OF PROOF 

A. Elements of V1olat1on - 1dentify each element 
of' each c la1rr.. 

B. Fnr each claim and each element: 
1. Summarize evidence (facts, documents, expert opinions), 

1nclud1n~ table or Violations 
2. Identify documents 
3. Identify witnesses 

VI. ENFORCEMENT HISTORY 

Include discussions or: 

A. Contacts with POTW, including pertinent contacts 1n 
grant areas (update with current ~ntacts if approrriate); 

B. Administrative orders issued and responses; 

C. Recalcitrance; 

D. FPA attempts to resolve prior to rererrin~ case; 

E. State activities; 

F. 30l(i) status. 

VII. REMEDY AND COMPLIANCE SCHEDULE 

A. Injunctive P.el1ef 

1. Available Control Technology and Remedial Action -
describe what is needed tor compliance (new construction, 
O&M improvements, both?). Include details and status 
or any facilities plan. Break down critical ele~ents 
and coat or remedial options. (See DOJ Memo on Remedi~l 
Issues). Specify POTW's likelihood or meet·1ng 7/1/P.A. 
deadline, and whether outside expert will be needed on 
thia point. 

2. Compliance schedule - with and without grant 
funding. 

3. Prohibitory relief - e.g. enjoin new sewer connections. 

4. Economic reasibility - showin~ that reasonable 
compliance measures not i~lossible to tinance. Provide 
limited analysis or l'!iianc al capabilities, identify who 
prepared the analysis (see DOJ Memo on Financial Capability), 
and state whether outside expert will be needed. on this 
point. Summarize ~rant prospects. 

: ~ . 
I, , . 
l - . 
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B. Penalty -

Include anticipated per.alty request at trial~ su~gester. 
negotiating figure and bottom-line settlement fiFure 
(based on known facts and litiFation risks), and explanation 
of basis for calculation or penalty. Discuss known ag~ravat1n~ 
and m1ti~at1ng factors. 

VIII. ANTICIPATED DEFENSES AND OTHER ISSUES 

A. Legal defenses 

B. Equitable problems 

c. Precedential issues/policy issues 

D. Evidence or other matters favorable to defendant, 
or other significant litigation risks 

IX. ATTACHMENTS 

A. Current NPDES permit plus any application for 
renewal or modification 

B. Facility diagram 

c. Discharge Monitoring Reports 

D. Inspection or other evaluative reports 

E. Correspondence and other contacts with POTW 

F. Administrative Orders and response 

G. Draft complaint 

H. Table or effluent and other violations 
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ry:"B: RHN~.ar. 
90-5-1-0 

Glenn L. Unterberger, Esq. 
Associate Enforcement Counsel 

for Water (LE-134W) 
U.S. Environmental Protection 

Agency 
401 M Street, s.w. 
Washington, D.C. 20460 

J. William Jordan 

LS. ~partm~nt of Ju .. liH· 

WallilllfOll. D.C. 20530 

October 25, 1985 

Director, Enforcement Division (EN-338) 
U.S. Environmental Protection 

Agency 
401 M Street, s.w. 
Washington, D.C. 20460 

Re: National Municipal Policy F.nforcement In1t1at1ve 

Dear Glenn and Bill: 

As promised, enclosed please find materials we have 
prepared to aid in processin~ and initiating NMP referrals. 
These materials include a model complaint, .model litigation 
report outline and memoranda on remedial and rinancial capability 
issues. 

In addition, we have enclosed a proposed tilin~ schedule 
for the approx1matel1 twelve NMP eases currently on tar~et for 
the initiative. The proposed schedule shows a single, coordinated 
filing date aa was initially planned; however, recent conversations 
with your atatra 1nd1cate we ~ay wish to consider a rolling series 
of tilings aa caaea become ready, cumulating in a -comprehensive 
media event. I suggest we discuss this possibility further 1n 
the next few weeks. Also, 1t appears a second ~roup or ten or 
so NMP referrals may come to Headquarters by mid-December. We 
should discuss the structure and timing or a "second wave" in 
the near future·. 
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We were pleased ty t~e effort and enthus1a~~ reflected 
in the regional conference calls last week, and 1t appears the 
1n1t1at1ve 11 on the right track. We look forward to cont1nu1nF. 
this endeavor w1th you. 

Very truly yours, 

Assistant Attorney General 
Land and Natural Resources D1v1s1on 

By: R~N~c'Ef!l!!I~ 
Senior Attorney 
Envirnnmental Enforcement Section 

Section 
Land and Natural Resources D1v1s1or. 
U.S. Department ot Justice 
Washington, D.C. 20530 

cc: EPA Regional Counsels, Regions I-III, V-VIII 
David Buente .,,,,,, 
Carol Green 
Ken Reich 
John Wittenborn 
Bruce Buckheit 
Wayne Walters 
She1 la Jones 
?.oss Connealy 
Pobert Oakley 
David Hackett 
Eva Heffernan 
Ellen ft'ahan 
Mary Ellen Leahy 
Alan Miller 
Bruce Eerger 



PCS DELAY CODES: LEGEND 

Column 1: Status Codes 

O = Unresolved state water quality standard(s) 

V =Variance (pendinq Section 30l(h) decision) 

W = Unfinished wasteload allocations 

X = Administrative order issued requiring submission of MCP 

Y = Other delay 

Z = Enforcement action under development 

Column 2: Financial Factors 

0 = Unknown 

1 = Affordability not an issue 

2 = Affordabiliy is an issue 

3 = Under construction P.L. 92-500 funds 

4 = Under construction other funds 

Column 3: Quarter Code 

A, B, and c = Second, third and fourth fiscal auarters, 1984 

D, E, F, and G = Fiscal year 1985 fiscal quarters 

H, I, J, and K ·= Fiscal year 1986 fiscal quarters 

L, M, N, and 0 • Fiscal year 1987 fiscal quarters 





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 24M60 

MEMORANDUM 
DEC 2 3 1986 

SUBJECT: National Municipal Policy Litigation 

FROM: James R. Elder, Director . ..hM £:, 
Office of water Enforcement and Permits 

Glenn L. unterberger ~ 
Associate Enforcement Counsel 

for water 

TO: Regional Counsels, Regions I-X 

OFFICE OF ESFORCEMEST 
A.SD COMPLIA.SCE 

MONITORISG 

water Management Division Directors, Regions I-X 

· In this memorandum, we re-emphasize the need for continued 
and firm effort on municipal enforcement litigation on the 
part of enforcement staffs at EPA and the Department of Justice .• 
Obtaining municipal compliance remains the Agency's highest 
Clean Water Act priority. In addition, this memorandwn 
identifies some specific actions which we are pursuing at 
Headquarters and DOJ and others which we suggest the Regions 
take to aid the national municipal enforcement effort. 

Obtaining municipal compliance remains the Agency's highest 
Clean Water Act priority. We have made considerable progress 
in implementing the National Municipal Poficy (NMP), but 11'\uch 
work remains. Although the Agency's non-litigative efforts 
will continue, civil actions against publicly owned treatment 
works will remain an important part of obtaining cities'. 
compliance with their permits. 

The Agency has achieved considerable success in its 
municipal lawsuits to date. currently the universe of municipals 
which most urgently need to be addressed includes two categories, 
as follows:· 

1. Major POTWs which have not been placed on enforceable 
schedules achieving compliance by July 1, 1988. (See 
atta~hea a list of approximately 63 facilities as of 
the end of the fourth quarter of FY 86, derived from 
data in the national tracking system.) 
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2. POTWs not complying with milestones in enforceable 
schedules that will prevent compliance by July 1, 1988. 

Headquarters/National Activities 

The two categories of PO'lWs listed above which have current 
priority under the NMP should produce a considerable number of 
potential c·:·-.ses. To deal expeditiously with this litigative 
load, Head. ~rters will pursue a concerted effort at the national 
level to su~port municipal litigation. 

The Agency has informed Department of Justice managers 
th NMP cases should be given their highest Clean Water Act 
pr_ ity. DepaL:ment officials have agreed to participate 
in efforts to expedite cases. 

We will continue to meet on approximately a monthly 
basis with Department officials to review the national docket 
of referred and filed cases. The focus of the meetings will be 

-to i~entify issues track progress of cases and where necessary 
break logjams ·to move cases along .• 

We and DC ~ave agreed to the following trigger dates to 
flag cases for __ oser management attention, with the under
standing that they are subject to further consi~eration at our 
monthly meetings. 

0 15 days for OECM to act on a municipal referral received 
from the Regions (typically, to refer the case to the 
Department). 

0 60 days from referral to the Department to filing in 
the appropriate court. 

0 6 months from filing to a motion for summary judgment on 
liability. 

0 One year and a half from filing to conclus_ion. 

We under&t"'!nd that many Regional water program managers 
feel that 3 mo~· s or less for summary judgmen~ filing and 1 
year for case r~~olution would be more appropriate as action
oriented goals for these activities, and will strive toward 
these goals ~here possible. 

The Office of Enforcement and·Compliance Monitoring and the 
Of.f ice of Water will issue quarterly activity reports on NMP 
implementation and litigation. In the report, we will track 
the progress of· scheduling activity, the filing and conclusion·. 
of cases, and any issues of interest. 
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The Off ice of Water will continue to provide expert 
services on financial and technical issues through in-house 
capability and national contracts. 

Finally, we are close to agreement, along with the Depart
ment, on ways to expand the Region VI pilot project for using 
a limited period to pursue prefiling settlement negotiations 
as an option for other Regions. 

Matters Requiring Regional Attention 

To support this national emphasis, we need help from the 
Regions in several specific areas. 

Regional compliance and enforcement staffs should continue 
to track noncompliance and to target, consistent with NMP 
priorities, municipal violators for enforcement action. We 
wish to emphasize the importance of selecting for judicial 
enforcement those municipalities that further the NMP or lend 
credibility to the national effort. 

When Regions forward a case against a POTW to Headquarters 
for review and referral to the nepartment, the case should be 
ready for immediate filing. To ensure that the Department can 
file or prosecute a proposed case on an expedited basis 
consistent with the time-frames set out above, the Regions must 
pay increased attention to providing certain basic information 
in its litigation reports, including the following: 

0 information on the POTW's financial capabilities for 
funding necessary compliance work which is at least 
sufficient to provide EPA and DOJ with a reasonable basis 
for a position on the issue at the outset of the case and 
settlement negotiations. 

0 the grants history of the potential defendant, 
including applications1 past funding1 and, if 
applicable, current status on the state priority list, 
current status of any present projects, or future 
prospects for funding. 

• a complete list of EPA and state contacts with defendant 
POTWs on Issues relating to compliance. 

0 a summary of violations reported in the potential defendant's 
Discharge· Monitoring Reports. Inclusion of the Discharge 
Monitoring Reports themselves will enable the Department to 
file .a motion for summary judgment most expeditiously. 

0 a bottom-line settlement amount consistent with the 
Agency's penalty policy. 

0 a target final compliance date and schedule. 
~ 
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Recent litigation reports have lacked information in 
these areas in some instances. Absence of this information has 
impeded the government's ability to file and prosecute municipal 
cases expeditiously. We att·ach existing guidance on municipal 
case litigation reports to assist in their preparation. 

To support the development of litigation reports for cases 
which are readily filed, Headquarters will strive to better the 
above target dates in support of municipal referrals which are 
complete in all these respects. Conversely, we will take a 
hard look at whether to return referrals to the Regions for 
further development where significant pieces of· requisite 
information are still incomplete, or where the Region prefers 
to conduct pre-filing settlement discussions with the POTW on 
anything other than a strict timetable. 

On occasion, the Regions have conducted administrative nego
tiations with a POTW with the result that a POTW might expect a 
non-judicial resolution of its compliance problems. Where a 
Region decides that such negotiations are at an end for whatever 
reason, the Region should indicate to the POTW that judicial 
action is under consideration. This will help us avoid complaints 
from a POTW that· EPA unfairly •blindsided• it with a lawsuit. 

Finally, we must stress that it is crucial for the Regions 
to continue both their support of cases once referred by 
assisting in the firm and prompt prosecution of cases through 
to closure. It is through broadened success in completed 
prosecutions that the national enforcement effort is most 
likely to ensure broadscale POTW responsiveness to compliance 
requirements of the Clean Water Act. 

Conclusion 

We believe that the above measures will result in the 
expe~itious filing and prosecuting of municipal cases. 
Developing these streamlined procedures and case management 
techniques ought to assist in working through the present 
cas.e load as well as to prepare the Agency and the Department 
to deal with the expected burden of future NMP enforcement • 

. we ask the Regions to contact us with any suggestions they 
have regarding improved support for our mutual efforts on 
Clean Water Act municipal litigation. We thank you for your 
cooperation and significant· investment of time and resources 
in this effort. 

Attachments 

cc: F. aenry ~abicht 
David Buente 
Scott Fulton 
Sheila Jones 

Lawren~e Jensen 
Rebecca Hamner 
Richard Mays 
Thomas Adams 

. ,. ···1 ~ I ,,. '/ 
' .·. ( 
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VI.B.l. 

"Coordination Between Regional Enforcement and Water Programs Personnel in 
Implementing the National Pretreatment Program", dated November 29, 1978. 





MEMORANDUM 

TO: 

FROM: 

UNITED STATES ENVl~ONMENiAL PROTECTION _AGENCY 
W.C.SHING"'rON. C.C. 20460 

NOV 2 9 1978 

Regional Administrators w/o attachments 
Regional Water Division Directors 
Regional Enforcement Division Directors 

. 

Deputy As si s tant Admi ni stra tor for Water Programs Operations 
( WH-546) 

Deputy Assistant Administrator for Water Enforcement (EN-335) 

$UBJECT: Coordi~ation BrtweP.n Regi~nal Enforcement and WPter Programs 
F'erscnne1 in lmpl ementing the t~ational Pretreatment Program 

. The general pretreatment regulation ( 40 CFR Part. 403) promulgated 
en. ~une 26, 1978, requires that certain publicly owned treatment works 
· ( r~'rws) deve 1 op pre treatment programs to control the i ntroduc ti on of 
industrial wastes into POT.is. The -successful ·imp1ementa:tion of these 
pretreatment programs requires a careful integration of Regional 
Enforcement Division efforts ~in overviewing the creation of such 
programs and Construction Grants efforts in providing funding for the 
development of these progr!ms. The purpose of this memorandum is to 
outline the respective roles of these two groups with regard to the 
; ni ti al stages of POT'.l p··etrea<anent program development. The recom
:ne r.aa ti ons in th i s memoranc1um ref1 ec.;t the pro po sa 1 s for co or di na ting 
Enforcement and Construction Grants activities found in the Interim 
National Municioal Policy and Strategy, October, 1978, and the latter 
oocument shou1d be read in concert with this memorandum. 

Identification of POiWs Recuired to Oeveloo a Proaram 

The pretreatinent regulation specifies that two groups of POT~s 
should be required to develop a pretreatment program (see section 
403.8). First, all POTWs ftith an average design flow greater than 
5 million ga11ons per day (mgd) and receiving industrial was.tes which 
1) pass through the POn-'. untreated, 2) interfere with the operation of· 
the POTW or, 3) are otherwise subject to pretreatment standards 
developed under section 307 of the Clean ~ater Act are required to 
develop a program. In a~dition, the P.egi~nal Administrator or Director 
of the State t~PD·ES program r.iay require that POTWs with an average 
de.sign f1 ow of 5 mgd or 1 ess deve1 op a pret~eatment program if their 
inoustrial influerr: meets any of the three· criteria listed above. 

. -
' . ', ·•···••••· -:-·~4 .... ·r· ..... 
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·-A computer pri~t-out of all POT'rls in each Region broKen down by 
majors and minors is attached to this memorandum. The Region~l 
Enforcement Division should take ·the lead in developing from the 
attachea cornpwte:- print-out.: 1) a 1 ist of those POnls (both above and 
below 5 mgd) in non-NPOES States which should develop a p~etrea-=nent 
program and. Zl a list of those POnls above 5 mgd in NPOES States which 
must be required to develop a program. The Regional Water Division 
must assist in this effort and provide such necessary infonnation as 
is available in the Water Division files. Attachment A suggests means 
by which the Regional office can identify these POTWs. 

In compiling the non-NPOES State 1 ist. the Regional office should 
check the appropriate boxes next to the POTW name on the ccrnputer 
print-out. Copies of this print-out should then be forwarded to the 
Pennits and fi\Jnicipal Construction Divisions at Headquarters .. A copy 
of this print-out should also be maintained by both the Enforcement and 
Wat.er Divisions in the Regional office and both Divisions should be 
consu1ttd on any changes to the 11st. 

The NPDES State list shou1d be sent to NPOES States to assist them 
. in identifying appropriate POTWs. NPOE·S States w111 be r-espon.sib1e for 
adding to the Regional list those POnls with t1ows of 5 mgd and less 
which will be sW>ject to the program development requi renent. Once the 
NPOE:S State has developed a- list of all POTWs within its jurisdiction 
which wi11 be required to implement pretrea-mient programs. it should 
foNard this 1 ist to the Grants and Enforcement personnel in the Regional 
office who will. in turn, send this information on to Headquarters. 

Lists of those POTMS in both NPOES and non-NPDES States which wi11 
be required to develop a program should be sent to the Headquarters 
Penni ts and 1"unicipa1 Construction Oivi sions no later than January l 5, 
1979. The cover memorandum transmitting the completed lis~s shoulj be 
signed jointly by the Directors of the Regional Water and Enforcement 
Divisions. These lists w111 eventually be incorporated into the Pennit 
Compliance System (PCS) which will provide a convenient mechanism for 
tracking and updating progress in developing POTW pretreatment programs. 

Acolication fo~ Construction Grants Amendment 

Once the lists of POTWs required to develop a pretreatment program 
have been compiled, the Construction Gr-ants staff should notify the 
.appropria~e POTws .in NPOES and non-NPOE:S States of the need to apply for 
an amendment to their existing Step 1. 2 or 3 grant in order to acquire 
funding for the development of a pretreatment program (see Construction 
Grants regulation 40 CFR. 35.907). Concurrent notice of ?OTws which 
should apply for grant amendments should be.sent to Grant personnel in 
NPOES and non-NPOES States so that the States may plan future funding 
requirements. Exist.ing construction grants s~ould be amended no later 
than June 30, 1979. to provide pretreatment program funding. . . 
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As individual POnJs app1y for and are awarded an ~~endment to 
their construction grant for pretreatment program impl~~entation, 
this infonnation shou1d be conveyed to Regional Enforcement personnel~ 
As will be seen in the subsequent discussion, timing of the construe~ 
tion grants award can have an impact on the development of the 
pretreatment compliance schedule incorporated into the POTW's NPDES 
pennit. 

Reissuance of Permits to Include Pretreatment Reauirements 

The pretrea'Cnent regulation requires that NPOES pennits for POi\ls 
which are required to develop a POTW pretreatment program incorporate a 
compliance schedule for the development of such a program [see 40 CFR 
403.S(d)J. This compliance schedule should be incorporated i~to the 

·POT\rl's pennit upon reissuance at the end of the existing pennit tenn or 
at the time the pennit is modified or reissued to grant a section 
301( i)(l) time extension or.a section 301(h) modification of secondary 
treatnent requirements. In addition, a POTW's NPOES pennit may be 
modified in mid-tenn to incorporate a schedule for the development of a 
PO'T\r.' pretreatment program where the operation of a POT\l without a 
pretreatment program poses significant public health, environmental or 
related concerns, or where a pretreatment program compliance schedule 
must be developed to coordinate w'ith construction grant awards. A 
cetailed explanation of the deve1o~ment and application of pretreatment 
compliance schedules will be found in Attacrrnent S along with a model 
cornp1iance schedule. 

ihe pretreatment strategy envisions the type of close coordination 
between Enforcement and Construction Grants staffs outlined in the 
Interim National Municioal Policy and Strategy for developing these 
crrnpl iance sche1u1 es. Botti the Construction Grants regwl ation ( 40 CFR 
35.907, 35.920-3) and the pretrea'tlnent regulation (40 CFR 403.8) impose 
time limitations on the vario~s activities to be undertaken in the 
pretreatment compliance schedule. The pretreatment compliance schedule 
incorporated into a POTW's HPOES pennit should contain rni1estones 
derived fr~~ the grants process. As the discussion in Attacl'ment B 
indicates, in order to develop a co.-npliance schedule which meets both 
the pretreatment and Construction Grants regulatory requfrements, the 
Enforcei"':ient staff must coordinate with Construction Grants staff in 

. deter::iinina the current grant status of the permittee and the schedule 
'for receipt of future grant funding. 

Enforcement of POiW·Pretreat':\ent Proarams 

Tne preceding discussion of coordination between Construct·ion 
Grants and Enfo.rcement .in deve1 oping POTI~ pretreatnent programs shou1 d 
no~ be understood to imply that avai1ablity of funding is a prerequisite 
to th! devel oprnent of a pretrea ~ent program •. ·The requirement to 
dev e1 op a pretrea tnent progra.'il should be enforced· and not dependent on 
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Federal funds. The development of pretreatnent programs is cr1tical;. 
it 1i ":.~!main tool to address toxic: discharges from PO"N's. The costs 
of d:vel~~ing such programs are· not capital costs and the1.can be 
recovered from users of the municipal syst...am in most cases. In 
balancing these considerations, the Agency's policy is to enforce 
requ;rements· for municipalities to develop pretrea'C::!nt programs 
without dependence on Federal funding. · 

This policy applies equally to funding the operation of municipal 
pretre!tnent programs once they are developed and running. They are 
expected to be self-supporting. A user charge syst!m may be used for 
this purpose. · 

If you have any questions on the implementation of this coordination 
effort or its relation to the Interim National Municioal Policy and 
Strategy. please feel free to contact ~Janey Hutzel or Shanna Halpern 
(8-755-0730) in the Pennits Division or Ron Decesare (8•426-8945) 
in the 1""11o1ni cipal Construction Oivi sion. · 

4 Jm ~~.e..-JJell'Cl(John T. {h:tf.• 
A ttac h:nents 

cc: Regional S&A Division Di rectors 
N:: IC 



ATTACHMENT A • 
·• 

Procedures to Ic;er,.1fy POTWs Which lili11 be Required to Develop 
POTW Pretreatment Programs 

·• 
The pennit-issuance authority (Regional office or NPuES State) must 
have the aoility to detennine which of its municipal permittees will 
be required to develop a POTW pretreatment program. As section 403.S(a) 
of the pretreat.me=-· regulation explains, POTWs required to develop a. 
program will incluae those POT~s with a design flow over 5 mgd receiving 
from industrial users wastes which: · 

o pass through the r~TW untre4ted 

_o interfere with the operation of the treatment works 

o are subject to pretreatment standards developed under the authority 
of section 307(b) or (c) of the CWA. 

In determining which POTWs are above 5 mgd, the pennit-issuance au~ority 
should look at averaae design flow. In addition, if one pennittee 
controls several treatment works, the eumulative fiow of the treat..-ient 
wol""ks should be considered in calculating average design flow. For 
examp1~, one Regional Authc~ity controlling 3 treatment works with 
average design flows of 3, 2 and·l.S mgd respectively would be viewed, 
for the purposes of the pretreatment regulation, as a single operation 
with an average design flow greater than 5 mga. · 

A recom:nended first step in detennining which POT'Ws over 5 mgd fall 
within the 3 categories listed above would be to detennine which POi'Ws 
receive wastes from one or more industries within tne Zl industrial 
categories listed in the NRDC Consent Decree (for reprinting of Consent 
Decree see The Environmental Reoorter-Cases, S ERC 21ZO). EPA antici
pates that categorical pretreatment stanaards under section 307(b) 
and {c) will De developed for almost all industria~ subcategories 
within the 21 industrial categories listed in the NROC Consent Decree. 
A possible approach to detecting these sources would be to examine 
industrial inventories sucn as ~he Dun and Bradstreet Market Identifiers, 
the Directory of Chemical Producers, puclisnea Dy T.ne Stantora Research· 
Institute, a~d the State inoustria1 directories to aetermine which of 

· the 1 i.sted sources are within the State or Region ana di sc:hargi ng into 
POTWs. • 

A second step in identifying POiws reQuired to develop a POTW pretreat
ment program might be to look at those POTws which are not meeting their 
NPDES pennit co.nditions. Such perniittees would be likely candidates 
for ·a pretrea ~'nent program a irned at controlling pol 1 utan ts which 
fnterf ere .,-; th the opera ti on of or pass-through the POTW. 

. ... ....,, . 
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Section 403.S(a) of the pretreatment regulation also gives the pennit
i ss.uance authority the ability to require the development of -a pre
t~!~tment program by POnls with average design flows of 5 mgd or less. 
It is recommended that the pennit-issuance authority require the · 
development of a program wherever the Pon: meets one of the 3 criteria 
outlined earlier. The pennit-issuance authority is strongly urged to 
exercise its option to extend the requirement to develop a pretreatment 
program .as broadly as possible. 

The burden of proof for demonstrating that a program is not nee.ded 
should rest on the POTW. Where there is some doubt that a certain POTW 
has i ndu stria 1 influent subject to pretreatment requirements, the P01'1 
c~n be allowed to show that it need not develop a program. In such 
cases, a clause should be inserted in the municipal permit along with 
the compliance schedule for the development of a pretreatment program. 
This clause would state that if the industrial waste inventory required 
by the compliance schedule demonstrates that the POnl has no contribution 
of industrial wastes which would be subject to pretreatment requiremer.ts, -
the POTW would not be required to continue development of the program • 



ATTACH."1~._'T 8 .. 
GUIDANCE ON PREPARING Cet\PLIANCE SCHEDULES FOR 

DEVELOPING POiw PRETREATMEUT PROGRAMS· 

GENERAL COMMENTS: 
. 
' 

Section 403.S{d) of the gener~- pretreatment regu1ation (40 CFR 
part 403) requires that NPO~S pe~· ~s for ·porws which are required to 
develop a Pont pretrea'tlilent prog·. incorporate a comp1iance schedu1~ 
for the development of such a prc~ram. ln some cases, this compliance 
schedule will be incorporated into affected POTW permit upon reissuance 
at the end of its existing tenn. · 

In many cases, however, the compliance schedu1e wi11 be .incorporated. 
into the POTW pennit in mid-ter:n through a pennit modi·fic:ation. It is 
anticipated tha~ in many instances this pretreatment compliance schedule 
will be inserted into the NPOES pennit for applicable POT\ils when the 
permit is modified or reissued in mid-teMll in connection with a 301(1}(1) 
detennination (i.e., the detennination as to whether or not the schedule -
for development of secondary treatment should be extended under the 
provisions of section 301(1}(1) of the Act, see 40 CF'R 124.104). 
Similarly, a P01".l which is required to develop a pretreatme.nt program 
will have a pretreatment ComJ>liance schedule inserted in its NPOES 
pennit if that penn_it is modifiec or reissued in order to grant 
a waiver of secondary treatment requirements under the provisions of 
sec~ion 301(h} of the Act. (See proposed 40 CFR Part ZJJ.} In addition, 
a POTW pennit will be modified in mid-tenn to incorporate a schedule 
for the de.ve1 opment of a. Pont pr~trea'b'nent program, where the opera ti on 
of a POnl without a pretreatment program poses significant public 
health, environmental or related concerns, or where a pretreatment 
pro~ram compliance schedule ~ust be developed to ~o~rdinate with 
construction grant awards. 

The·cornp1ianc:e schedule will require that the permittee· develop 
the authorities, procedures and resources, as defined by 40 CFR 403.8 

·and 403.12, which comprise an approvab1e POT\il pretreatment program. 
The activities listed in the attached model compliance schedule summarize 
the more detailed requirements found in sections 403.S and 403.12 of 
the pretreat:nent regulation. It is recommended that the pennit-issuance 
authority review the more detailed requirements set forth in the 
regulation before developing the pretreatment compliance schedule, and 

. insert additional schedule activities where appropriate. · 

ihere are several time li~itations ·imposed by the pretreatment 
regu1ation and the construction grant regulation (40 CFR part 35) 
which should be consider.ed in establishing compliance schedule dates. 
'The pretreatment regu1ation provides that the comp1iance schedule will 

··require the development and approval of ·a POT'~ pretrea~~ent program as 
seen as reascnab1e and within 3 years after the ·schedule is incorporated 
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into a POTW's permit but in no case later than July 1, 19&3 (see §403.8}. 
Since up to 6 months must be allowed for the program approval process 
a::~rding to section 403.11 of the pretrea~ent regulation, the compli
ance schedule date for submission of a pretreatment program for approval 
(activity 8 of the compliance schedule) should be 2-1/2 years from the 
incorporation of a compliance schedule or January 1, 1983, whichever is 
sooner~ 

Provisions of the constriiction grants regulations impose what may 
be in some cases stricter time constraints on the development of an 
approvable program. For example, section 35.920-3 of the constn.ic
tion grants regulation provides that no grantee may receive a Step 3 

·grant after December 31, 1980, until it has developed an app:ovable 
pretreatment program. Thus, a pennittee which is scheduled to receiv· 
a Step 3 construction grant in January 1981 wil 1 be required to deveh.~ 
an approvable program at the outside by January 1981. However, if that 
sacaie pennittee received a compliance schedule tort.he development of a 
pretreatment program in December 1978 it would be allowed, by the 
pretreatment regulation, an outside date of June 1981 (i.e., 2-1/2 
years fr·om the incorporation of the c:ompli ance schedule) to develop an 
approvable program. In this case, the more stringent time limitation, 

. i.e •• that posed by the construction grant regulation, would apply. 

As the example above indicates, in developing the schedule date 
for the submission of an approvab1e pretreatment program, the pennit
issuance authority must use that date prescribed by either the pretreat
ment regulation or the construction grants regulation whic:h provides the 
sho~est time for the development of the program. In add1 ti on, the 
penni-t-i ssuanc:e authority may impose reasonable time 1 imitations which 
ar~ more restrictive. 

DEVELOPMENT OF THE PRETREATMENT COM?LlANCE SCHEDULE 

It is apparent from the general discussion above that several 
different regulatory provisions influence the development of the 
schedule date for submitting a POTw pretreatment program for approval 
(complianee schedule activity S). Regulatory limitations on the time 
frame for developing a program can be summarized as follows: 

o · appr_oval within 3 years from the incorporation ·of a 
pretreatment compliance schedule in the municipal pennit · 
(application for approval within 2-·1;2 years). See 40 CFR 
403.8. . . 

o approval by July 1, 1983 (application for approval by 
January 1, 1983). See 40 CFR 403_.8. 
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o approval prior to payment· of grants beyond 9~ of the Step 3 
funding (application for approval 6 months before· this date). 
See 40 CFR 35.935-19. 

. . 

o development of an approvab1e pretreatment program by the 
end of the Step 2 grant for certain pennittees. See 40 
CFR 35.920-3. 

o· approval by whatever more stringent time limit is imposed 
by the pennit-issuance authority. 

In addition, the construction grant regulation imposes an interim 
time limitation on the development of compliance schedule activities 
1-3. According to this regulation, grantees with amended Step l grants 

·must have completed activities 1-3 by the time of application for the 
Step 2 grant if the Step 2 is to be awarded after June 30, 1980. 

Facilities recuired to develop a POTW pretreatment program can 
generally be divided into 4 groups depending upon the applicablity of 
the time limitations discussed above. See attached Chart A. 

G~OUP 1 

• 

Fac:ilitie.s which wi11 have received Step 1·and 2 c.onstruc:tion 
grants or amend:nents before June 30, 1980, and a Step 3 
construc~icn grant before December 31, 1980 •. 

If a grantee is scheduled to receive its Step 2 and 3 construction 
grants before June 30, 1980 and December 31, 1980, respectively, the 
construc:ti on arant regu1 ati on { 40 CFR 35.935-19) reQui res that, in most 
cases, ~ne grantee have an approved POTW pretreatment program before it 
receives the l!s: 10~ of its Step 3 grant funding. This means that the 
grantee would be rP.quired to apply for POr~ pretreatment program 
approval at least 6 months before it is scheduled to receive payment 
beyond 90: cf its-Step 3 funding.• · 

The cretreatment reau1ation (40 CF'R 403.S(d)) provides that such a 
;ran tee should request approva 1 of the POTW pretreatment program within 
2-l/2 years from the incorporation of a pretreatment compliance schedule. 
in'to its HPDES·pennit or by January 1, 1983, whichever is sooner. 

In developing the compliance schedule for permittees in this 
group, the per:'lit-issuance authority should detennine which of th~ 
above dates provides fer the earliest development of a POTW p·retreatnent · 

"program. T.his date should then be used as the pretreatment compliance 
schedule deadline for activity 8. 

•As a 6 months period is needed to approve a POTW pretreatment program, 
in order to receive approval of a program by the·date upon which the 
grantee is scheduled to receive payment beyond 9Cl-:i of its Step 3 
funding, the application for approval must be submitted 6 months 
ear1i er. --
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Dates for the remaining compliance schedule activities are 
negoti"able with the pennittee. Generally, however, the .deadlines 
for completing activities 1-3 should not exceed 15 months from the 
initiation of the compliance schedule. 

. . 
Facilities receiving their Step 3 grant before June··30, 1980, 

shall be subject to the same time limitations described above. 

GROUP 2 Facilities which will have received Step 1 and 2 construction 
grants before June 30, 1980, and a Step 3 construction grant 
after Decemoer 31, 1980. · · 

The construction grant regulation provides that a grantee which is 
scheduled to receive a Step 3 grant after December 31, 1980, must have 

. completed compliance schedule activities 1-7 before it can receive its 
Step 3 funding. Therefore, in developing the compliance schedule, the 

.permit-issuance authority should use as an outside compliance date for 
activities 1-7 the date for completion of the Step 2 grant as detennined 
by the construction grants compliance schedule as long as.this dat! would_ 
not be later than 2-l/Z years from the initiation of ·the pretreatment 
compliance schedule or Janurary 1, 1983, whichever is sooner. 

The compliance date for pretreatment complianca schedule activity 
~ (request for program approval) should not exceed 2-1/Z years from the 
initiation of the compliance schedule, January 1, 1983, or 6 months 
before the pennittee is scheduled to receive payment beyond 90~ of its 
Step 3 funding, whichever is sooner. 

Again, the interim pretreatment compliance schedule dates are 
negotiable. It is recommended that the completion date for activities 
1-3 not exceed 15 months from the initiation of the compliance schedule. 

GRO~P 3 Facilities which will receive a Step 2 con~truction grant after 
June 30, 1980, and a Step 3 construction grant before December 31, 
1980. 

Under to the construction grant regulation, in order to receive a 
Step 2 grant after June 30, 1980, a grantee must first have completed 
activities 1-3.of the pretreatment compliance schedule. The pennit

.issuance authority should therefore ensure that the compliance schedule. 
·dates for the completion of activities 1-3 do not.exceed the scheduled 

date for the completion of the Step 1 grant· activities·. The pennit-· 
issuance authori.ty may at 1 ts discretion impose a. more stringent time 
·limitation for the.C:omi:>letion of these activities. It is recommende·d 
that the completion date for activities .1 -3 not exceed 15 months frcm 
the initiation.of the compliance schedule. 
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The construction grant regulation provides that 9r~atees which 
wi11 receive a Step 3 grant before December 31, 1980, must have an 
aooroved pretreatment program in order to receive the final lO~ of the 
Step 3 grant funds. The final compliance date for activity 8 of the 
pretreatment cc::pl i ance schedule therefore should be no ·.J ater than 
6 montns• before the date upon which the grantee is scheduled to 
~eceive payment beyond 9CY. of the Step 3 grant funding unless this date 
exceeds 2-1/2 years from the initiation of the compliance schedule, or 
January 1, 1983, in which ease the final date for activity 8 should be 
no later than January 1, 1983, or 2-1/2 years from the initiation of 
the compliance schedule, whichev·er is sooner. · 

The interim dates for activities 4-7 are negotiable with the 
penni ttee. 

GROUP 4 Facilities which will receive a Step 2 construetion'grant 
after June 30, 1.980, and a Step 3 construction grant after 
December 31, 1980. 

The construction grant regulation provides that in order to 
receive a Step 2 grant after June 30, 1980, a grantee must first have 
completed ·acti vi ti es 1 -3 of the pretreatment eompl i ance sehedul e. The 
permit issuance authority should therefore ensure that the compliance 
schedule dates for the co::ipletion cf activities 1-3 do not.exceed the 
schedule date for the Step 2 grant application. The peTT.tit-issuance 
authority may impose a more stringent time limitation for the completion 
of these activities. It is recommended that the completion date for 
activities 1-3 not exceed 15 months from the initiation of the compliance 
schedule. 

In order to receive a Step 3 grant after December 31, 1980, a 
facility in this ~ateyo~y must also have completed com;-1iance sch!du1e 
activities 4-7. The final compliance dates for activities 4-7 should 
therefore be no later than the completion date for the facilities 
S~ep 2 grant as detennined by the construction grants schedule. If the 
scheduled completion -date for the Step 2 construction grant activities 
is later than 2-1/2 years from the initation of the compliance schedule 
or January 1, 198.3, then the final compliance date for activities 4-7 
should not exceed January 1, 1983, or 2-1/2 years from the initiation 
of the compliance schedule, whichever is sooner. 

In establishing the pretreatment cotnj)liance schedule dates fer 
activities 4-7, sufficient time must be allowed for the grantee .to 
accomp1 i sh acti.vi ty 8 ( appl i ca ti on for program apprc ... al) by January ·1. 
1983, 2-1/2 years "from the initiation of the pretreatment compliance 
schedule, or 6 months before the permittee is scheduled to receive 
payment beyond 9~ cf .its Step 3 funding*, whichever is sooner. 

• See foo~note, page 3 





MODEL PR£iREATMENT COMP~iANCE SCHEDULE LANGUAGE 

·Under the authority of sec:tion 307(b) and 402(b)(8) of·.the Clean 
~ater Act, and imple~enting regulations (40 CFR 4u3), the pennittee 1s 
reQuired to develop a pretreatment program. This progr~m shall enable 
the pennittee to detect and enforc:e against violations af categorical 
pretreatment stanGards promulgated under section 307(b) and (c) of tne 
Clean Water Act and prohibitive discharge standards as set forth in 
40 CFR 403.5. 

The schedule of compliance for the development of this pretre~tment 
program is as follows. The pennittee shall: 

ACTIVITY 
NO. 

1 

2 

3 

4 

5 

ACTIVITY 

Submit the results of an industrial user sur
vey as required by 40 CFR 403.8(f)(2)(i-iii), 
including identification of industrial users 
and the character and volume of pollutants 
contributed to the POnl by the industrial 
users. 

Suecit an evaluation of the legal authorities 
to be used by the·pennittee to apply and 
enforce the requirements. of sections 307(b) 
and (c) and 402(b)(8) of the Clean Water Act, 
including those requirements outlined in 
40 CFR 403.S(f)(l). 

Submit a determination of technical infnnna
tion (ineluding specific requirements to 
specify violations of the discharge prohi-. 
bitions in 403.S) necessary to develop an 
industrial waste ordinance or other means of 
enforcing pretreatment standards. 

Submit an evaluation of the financial 
programs and revenue sources, as required by 
40 CFR 403.S(f)(J), which will be employed 
to implement the pretreatment program. 

-Submit design of a monitoring program which 
win implement the requirements of 40 CFR 
403.8 and 4U3.12, and in particular those 
requirements referenced in 40 CFR 
403.S(f)(l )(iv-v), 4u3.8(f)(2}(iv-vi) and 
403.12(h-j),(l-n). 

DATE 
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7 

8 

2 • 

Submit list of monitoring equipment required· 
by the POTW to implement the pretreatment 
program an1 a descriotion of municipal 
facilitier ·:o be cc·:-tructed for monitoring 
or analysis of indul-~ial wastes. ' 

Sub~it specific ?Onl effluent limitations 
for prohibited pollutants (As defined by 40 
CF"!l 403.5) contributed to the POnt by 
i r :ustri al users. 

Submit a request for pretreatment program 
approval (and removal credit approval, if 
desired) as required by 40 CFR 403.9. 

·. 

The tenns and conditions of the POnl pretreatment program, when 
approved, shall be.enforceable automatically through the pennittee's 
NPOES penni 't. 

Quarterly Reoorting 

The pennittee shall report to the pennit-issuance authority on a 
q~arterly basis the status of work completed on the POTW pretreatment 
program. Reporting periods shall end on the last day of the months of 
March, June, Septemoer and December. The report shall be submitted to 
the per:nit-issuance authority no later than tne 28th day of the month 
following each reporting period. 

Removal Allowances 

A-:iy application for authoritv to re.,·ise categorical pretreatment 
standards to reflect POT-.' removal of ::~llutants in accordance with the 
requirements of 40 CFR 403.7 .must be submitted to the pennit-issuance 
authority at the t·ime of application for POTW pretreatment program 
approval or at the time of pennit expiration and reissuance thereafter. 
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OUTSIOt: PRETRF.AnlEH'f. COHPl.IAHCf. DATlrn RASEO ON CONS'fllUCTlOH GRANT AWARDS AHO PRF.1'RF.ATKENT REQIJllUlit:NTS. 

JUtlE 
;roup 

l Step l StCI! .2 
Awarded Awarded 

2 Stcl! 1 St..!JL.! 
Awurdcd Awarded 

l 5tc1• l 
Awnrdcd 

4 St£iL!_ 
Awnrclr..d 

30, 1980 DECEHB~R 

I 
I !!.!W--1 
I Awacded 
I 

I 
I 
I 
I 

2-1/2 YF.ARS FROtl l~lTl~TION OF 
COHPLIANCE SCllt:OllU:, JANUARY 31, 
198), OR 6 tlOHTll:t HEFORE 'fllt: 

Jl, 1980 
FINAL 10% OF STJ~P 1 CRANT 
WlllCllEVER IS SOONEll 

I 
I 
I 
I 

I 
I Step l ( Actlvltteo 1-7 ) 
I Awarded due by appltcn-
I tlon for Step l 

I 
I 

Activities l-8 Due 
I 

Activity 8 Due 

I 
I 
I StJ!I!...! ( Actlvitlea 1-l Ste·p_:!f I 
I Awarded due by appllca- Awardecll Actlvltlea 4-8 Due 

I tion for Step 2 

I 
I St!UL! ( Actlvtttea 1-l ) 
I Awnrded due by applico-
1 tlon for Step 2 

I I 

I I 
I Step l (Activitiea 4-7 ) I 
I Awnrded due by nppltco- Actlvlty 8 Due 
1 tlon for Step l I 

, 

:•1nterl• dates ore negotlnble aud ore established by the permlt-leauRnce authoclty 





DOCUMENT C 

txpl&naticn of ~r~cedura1/Funding Requirements 
for State Pretreatment Programs 

1. Proeedures/Fundinc to Identify POTiils Which Will be Reauired to 
Oeveioo POTw Pretre!t:nen~ Programs 

The State must have the abi.1 ity to determine whic:h of its municipal 
penni ttees wi 11 ~·required to develop a POTW pretreatnent program. 
As seetion 403.S{a) cf the pretreatment regulation explains, POTiis 
required to develop a pr~-am will include those POTiis with a 
design f1ow ever 5 mgd rectiving from industrial users wastes 
which: · 

o pass through the POTIJ untrea tec1 

o inte.rfere with the operation of the treat:nent wo~s 

o are subjeC-: to pretreaU!ent standards developed under the 
aut.icrity of section 307(b) or (c) of the CWA. 

In dete~i ni ng which POi'Ws are above S mgd9 the State shou1 d look 
at ave!"'aae design f1o~. In addition, if one perniittee controls 
sevel"'al t:"ea-:nent wori:.s, the cumulative f1ow of ~e treat:nent works 
snould be consi~ered in ca.1cu1atin9 average design f1ow. For 
example, cne Regional Authority controlling 3 treatment wor~s with 
average design flows cf 3, Zand Z m9d ~speetively would be 
viewed, for the purpcses of the pretreat:nent regulation, as a· 
single operation with an average design f1ow greater than 5 mgd. 

A reco:nmende~ first s-~p in determining which POTICs over 5 mgd 
should be required to develop a pretreat:nent program would be to 
det.e?"mine which PO~s r~e1ve wastes frcm one or more ;ndustries 
within the Z1 industrial categories listed in the NROC Consent 
Decree (for reprinting of CQnsent Decree see ihe ~nvirtinment.a1 
Re~or~er-Cases, 8 ERC Z120). EPA anticipates 'tnat cat.egoriea1 pretreatment 
s-:a.naaras unaer section 307(b) and (c) wi11 be developed for almost 
a11 industrial subcategories within the Z1 industrial categories 
listed in the NROC Consent Decree. A possible approacn to detecting 
these sources would be to examine indust.-ia1 inventories such 
as the Dunn and·Bracstr!et Market Indicator and t.ie Direetorv cf 
Chemica1 ?roaucei-s, puo1isned oy tne S:anrord R.esear:n 1ns-:itute, 
to aeter.nine wnicn of the listed sources are.within the State and 
discharging into POiMs. 

A second step fn i cienti fyi ng POi"ws require~ t.o deve1 op a ?07'..' 
?~!treatment pro;rarn might oe to 1ook at those ?O~~s which are not 
~e~ting their perniit conditions. Such pennit~e~s would be likely 
candiaates fer a pr!treai:nent pr~;ram aimed at :ontrc11in; po11u-:ants 
wnic!'I interfere witn the .cpei-ation cf tne POI,(. 
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Section 403.S(a) of the pret:-ea~ent regula~1ons also gives the 
Sta·.;.e au'thority ui require ~ie development of a pretreat:nent 
pi-~qram by PO'Ns with average design f1 ows of 5 mgd or 1 ess. It ; s 
recommended that the S·tate requi M! the development of a program 

· wherever the POT\I receives industrial wastes frcm sour~es in one 
or mare of the Z1 industrial categories listed in the NROC Consent 
Decree, is not meeting its penait conditions or where municipal 
sludge is not meeting app11eaJ>le ~uirements. The. State 1s 
strongly urged to exercise 1ts option to extend the requirement to 
develop pretreatment program as brttad1y as possible. The burden of 
proof for demonstrating that a program 1s not needed should rest on 
the PO'N. Where there 1 s some doubt that a cel""tli n PO"N has 
industrial inf1uent S\lbject to pretreatment requirenents, the POTil 
can .be al lowed to show that it need not develop a program. In such 
~ases, a clause can be inser-.ed in the municipal pennit along with 
the compliance schedule for the development of a pretreatment 
program. This clause would state that if the indust.-1a1 waste 
inventcT"')' required by the can~liance schedule demonstrates that the 
POT\I has no significant contribution of industrial wastes which 
wou 1 d be subject ~ pretreatnent requirements, the POT\I woul d not 
be required to continue development of the program. 

In brief narrative form, the State should explain these procedures 
it has currently developed for identifying PO'Tiis acove and below S 
mgd required to develop a pretreatment pM)gram. The narrative 
should be accompanied by a statement of the resources currently 
devoted to this under-..aki ng. If a program to 1 den ti fy ·ap"ropri ate 
POT'Ws is planned for the future, the State should indicate what 
approaches to identifying POlwS will be used and what criteria will 
~e· app 1 i ed ~ n 1 ~en-:1 fyi ng the po 11 u-:ants ar.d i ndus tri ~s subject tc 
pretreatment requirements. The State should al so desc:ri be br1 efly 
its planned procedures for pM)viding technical and legal assis'tance 
to POi\ils where help is needed in developing a POTW pretreatnent 
program. 

2. Procedures/Fundina to Notify POTiils of Pretreatment Reauirements 

I ,-.J, 
11.f -~ 

The State should indicate those procedures it has developed to 
notify POT'Ws of applicable pret1'"9atment requirements as set for-..h 

. in 40 Cr'R 403. 8( 2)( 11 i). This may consist of a mailing system for 
distributing infonnation such as copies of the pretrea'Q.lent regula
tion and any gui d·anc~ on deve1 oping a POiW pretrea-tnent program 
·prepare~ by the State or E?A. Any suc:h di str1buti on sys'tem should 
be coordinated with similar infonnation ne~or~s employed by State 
personnel in charge of E?A construction grants. 



3. ?~ocedures/Fundina to IncoM>orate Pretreatment Reauirements in Municioal 
?ermi ts 

Where States currently have the authority to revoKe and reissue or 
modify municipal pennits to incorporate an approved pretreatment 
program or a compliance schedule for developing such a program, . • 
(see At-:arney General's Pretreatment statement section Z) they will be requirec 
to exercise this author1 ty. Otherwise, a State must i nc:1 ude a .. 
modification clause in appropriate POT\l pennits which calls for the 
i ncorpora ti on of pretreatment requirements 1 t a 1 a ter da t.e. The 
State should indicate ·to EPA the priorities 1t will use for incorporat
ing pretreatment requirements intD POT\l permits and an estimate 
of the additional resourees. if any, which will be required ta 
carry out this task. For example, the State should indicate tc the 
best of its ability: 

o the number.of municipal permits which wi11 incorporate pretreatment 
requirements at the same time as they are revoKed an~ ~issued 
or modified for the purpose of meeting the provisions of 301(1) 
or 301(h) cf :he Clean Water Act; 

o 4 the number of expiring municipa1 pennits not receiving 301(1) or 
301(h) modifications which wi,., inc:crporate pretreatment c:onditions
upon reissuance 

o the number of municipal permits to be revoked and reissued or 
modified to inc:1ude an ap~roved pretreaoient program or a 
compliance ·schedule for ceveloping such a program 

4. ?~~cedures/Funcinc to Make Determinations on Reauests for POiW 
P~e~r~at:me~~ P~aram Aoorova1 and Removal Allowances 

Tne State.must have the procedures and funding to rei:eiv~ and make 
det.en:inatioris on requests for POiW pretreatnent program and 
renoval allowance approval. In general this responsibility will 
re~uire t.~at the State have procedures and funding to: 

0 comply. with the public: notice provisions. of section 403. 11(b){1) 
of the regulation whic:h requires the State ta: 

1. mail notices of the request for a~prgva1 to adjoining 
States whose waters may be affected; 

z. mail notices of the request .to acpropriate area-wide planning 
agencies (Section 208 ef the C'lllA) and other perso.ns or organiza
ti ens wi.th an i ntarest in the request for program approva 1 or · 
removal al rowance; 
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J. publish a notice of the request in the 1ar-gest daily newspaper-s 
of the municipality in which the POT'W requesting program 
or renoval allowance apprQval fs located •. These notices 
shall indicate that a comment period will be provided far 
in'teres'ted parties to express their views on the request for 
program approval or reno~al allowance. · · 

o Provide a puelie nearing if requested by any affected or interested 
par-ty as provi dec1 ·for in section 403. 11 ( b) ( Z) • Not1 ee cf such a . 
hearing will be published in the same newspapers where the 
original notice of request for program or renoval credit. approval 
appeared. · 

.o Make a final determination on the request if £.OA has not objected 
in writing to the approval of the request during the eomment 
period. In making the final detennination, the State should 
take int.0 considerati~n views expre~sed by fntarestac parties 
during 't.he ccmment pe~od and hearing, if held.· 

o Issue a public notice of the final determination on the request. 
rnis no~ice shall be sent to all persons who submitted comments 
and/or partici?ated in the puolic hearing. In addition, the 
notice will be published in the same newspapers as the original 
notice of request for approval was puclishee. 

The Stat.e should indicate tc EPA by October 10, i:S current ability 
tc carry out t.iese responsibilities, focusing pr~marily on staffing 
and funding availaoility. This assessment should be based on an · 
estimate of the number of POTiis which will be scheduled to reeeive 
~on. ~r!treJ.t::ient progran• and remo·.-al al1owa"ce approval during the 
remainder of the State's budget year. The State should then 
indicate the projee-:.ed reso~rce levels for POnt pretreatment 
program and removal allowance approval in each of the budget years 
1979-1983 based on the estimated number of PO'niis requesting program 
and removal allowance approval during each of these years. Finally, 
t..ie Stata should ex?14in how it ean insure, to the best of its 
ao il i ty , that the funding required to earry out this activity wi 11 
be available each year. 

5. Pr.oce~ures/Fundinq for Identifyina and Hotifyina !ndus~ria1 · 
Users Su:je~t to ?re~~ea-=ien~ ~eouirements 

\Ct:(;& 

The pre~reat:nent regulations provide that where a POTIC is not 
required to deve·l op a PO'ii( 1:n·etreatmen't ?rogram, the S:ate. wi 11 
as~ume ~es~onsibility for iaentifying industria1 users of tne POI~ 
wh_i.eh mi gn't. be subj ec-: to pretreatment s-:andaras •. The Stat! may 
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devise its own methods for obtaining this infonnation, including 
requiring ·the POTW to identify the industria1 users in question. 
Reference to the Dunn and Bradstreet and Diree-tory of Chemiea1 
Producers listings, as mentioneQ earlier, may provide & convenient 
first step. In many cases this i·nformation may a1 ready have been 
provided by the POT\il through part 4 of the municipal permit applica
tion fonn. Through whatever means 1t chooses, the State should 
.insure that a11 industrial users which fal 1 within one or more of 
the Z1 industrial categories 1isted 1n the NRDC Consent Decree are 
identified. In addition, the State should identify as subject to 
pret~at:ment standards all industrial users which contribute 

. po11utants which interfere with the o~eration of the treatment 
wo~s or pass through the POTW untreated. 

Once the ap~ropriate 1ndustria1 users have been ident1f1ed, the 
_State must ensure that they are notified of a11 l?Plicable e.xis'ting 
pretreat::nent !':andards and of applicable pretreatnent standar-ds 
which might be forthcoming. Acce~tab1e procedures wou1d·inc1ude 
a mai1ing list for industrial users or an arnngement with the POill 
requiring it tc pro~ide the requisite notice. · 

The Sta-:e should indicate by October 10, whether it has presently 
in ope~a:ion effective procedures for identifying and notifying 
indu·st:-ial users curren'tly or potentially sucje.et = pre~-ea"Cnent 
st.anda~ds. If sucn procedures are nc't currently on 1ine, ;f 
for example, infonnation supp1ied by part 4 of the munici~a1 
app1ication foMn is not sufficiently detailed to ·provide the 
required infoMnation, the State should indictte how it plans tc 
deveiop the ability to identify and notify appropriate industrial 
users. ihe description of these procedures should be ac:ompanied 
by an assessment of resources needed to implement them, the current 
availability of resources to meet this need and p1ans for obt.ainin; 
additional resources if required. 

6. Procedur~s/Fundina for Identifyina the Character and Volume of 
Pollu<tan-:s Con'triou'ted bv lnaus-:rial Use!'"s to POT""s 

Section 403.10(f)(Z){i) of the pretrea-=nent regulation provides 
that where a POill is net required to develop a POTM pretrea'Cnent 
Pl'."Ogram, the Sta'te wi 11 be required to ·c:arry out those procedures 

. which would othentise nave b~n tne respGnsiblity of tne P.OTW. One 
of these res;lonsib1it~~s is the identification of the cha.rac-:er 
and volume of pollutants be~ng contributed to the POT\.' by sources 
sucj ect to pret:-ea tinent requirements (see 403. 8 (fl { 2) (ii) ) • 
!naustrial users subject to pret~eatment !'"equiremen-es include Utcse 
which are subject to pre~~ea-:nent st~ndards promulgated unde!'" 
section 307(b) and (c) and/or, contribute pollutants wnic~ inte?'"fere 
w_itn the operation of the POT..' o~ wnich .pass through the POTw 
un~reat.ed. This responsibility is ccmplica'ted by tne fact that. 

If ~-.r-, ...... . 
t/ ,. / ··-....... 
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analy~ical and monitoring techniques ar! no~ yet available to 
provide a quantitative analysis of t.~e ~resence of many of the 

. pollut.ants in question. In recognition of this problem, EPA 
recommends that States follow the proce~ures outlined below in 
deve l oping the 1 r- inventory at 1ndus'tria1 wasu contri bu ti on. 

o The first step in the waste inventory should be a qualitative 
analysis of pollutants being con'tr'ibuted cy all indus-:rial 
sources within the system. The individual fndustrial users 
should be asked to provide information on the ty~e and appr-t2ximate 
quantity of pollutants discharged by the faci11-cy. This information 
should be der1ved entirely frQD knowledge of the facility's 
pr-t2cess and. should not require any sampling at the source. 

o Second, the State should 1'99view this qualitative 1nfonnation on 
tne po 11 utants being. discharged into the system and renove frcm 
fur'ther considei-ation those pollutan-:s which are not within the 
1Z9 pollutants to be regulated with na~iona1 pretrea"Cnent 
standards and/or which are ~nown not to interler-e with the operation 
of the POT.J or pass through tne PO"N untr!ated. 

o Thi l"'d, the State (or PO"N if the Sta~ sc di rtc-:S) wi11 then 
sample the inf1 uent to the POnl t.a deteMni ne which of the 
pollutants renaining after s-:ep -:wo a~pe!?"' in significant 
c~ncen~rations in the inf'luent to the POi•. In carrying out 
tnis sam~ling, the State should use tnose sam~linq and analytical 
techniques set for-..h in 40 CR par-t 136. If a pollutant 
appea,., at such a low concentration 4:iat it is highly unlikely 
that it would nave an adverse effect on ~~e operation of the 
POnf, pass t.,rough untre~ted, or if ~~e po11u~ant ~oP.s not 
appear at a11 in the influent t.o the ?Ont, it snould be excluded 
from fur'ther ccnsi.deration. 

o Four~h, tl'le -analysis. in preee~ding s:aps has resulted in a 1ist 
or Utose pollutants cont~ibuted to t.~e system which may affect 
tne operation of the POT'R or pass thr~ugh t:'le POT'.i untreated. 
ihe next step is to 4etennine whic~ 1~dus:ria1 users have such 
po 11 utants in their- eff1 uent • 

. o Fif-:tt, those industrial users iden-:ified in s~~ four 'tlli11 be 
required .to do sampling and analysis t.e q~antify t.ie amounts of 
those pollutants being discharged by ~at sour~e into- the PO.'N. 
If neeessar-~,., the State may then impc:se u:on that industriai 
user an effluent limitation which wii1 ensure ·that such pollutants 
are disch~rged at levels which will r.:t i~~el"'fere witn ~~e 
operation of the treat::'lent wor~s or ;ass ':hrough in unac:e~taole 
a.mounts. 
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o Final1y, as Federal pretreatment standards for industrial 
subcategories are pranulgated, the State will require that 
industrial users belonging to those subcategories sample 
and analyze their eff1 uent to quantify the amount. of pollutants· 
regulated by the standard being dischaT"ged by that industrial 
user. 

The :bove procedures can be characterized as a 2-part program. 
In~ .. ally, prior tc the development of sampling and analytical· 
techniques for many of the ecmplex pollutants regulated within the 
21 1ndustr1al categories (and approximately 400 industrial subc:at.e
oories) set forth in the NRDC Consent De:re., the State will focus on identifying and quantifying only those pollutants which fnterfer. 
with the opera ti.on of the ~eatment works. Then, as Federal 
pretrea'Onent standan:is for the 129 pol lutanu in the 21 industrial 
ca tegori es emerge , al o ng wi th recommend~ sami> 1 i ng and ana 1 Y:i ca 1 
techniques for such pollutants, the Sta't! will be required to 
elieit specific Quantitative information on the chara~.e~ and 
volume of pollutants discha1""9ed by inds'tria1 users regulated by 
Federal standardS. 

PC1"Ws which are required to deve1 op a POTW pretreatne·nt program are 
responsible for carrying out the industrial waste inventory in lieu 
of tne State (see 403.S(f)(ii) and ste~ 2 of the municipa1 pretreat
men~ comcliance schedule). The State should reccmmend that this 
2-step program be used by such POi'Ws. 

The State should indicate to £PA by October 10 its current ability 
t:1 carry out the industrial waste characterization program described 
above. Par-ticular attention should be paid. to tne avail!bi1ity of 
resour:es to implement tn1s survey, th~ techr.ica.l at>i1ity of the · 
Stat.e to sample inf1uent to POTils as required by ste~ 3 above, and 
tne State's technical ability to develop effiuent limitations for 
industrial users where necessary tc control.the in~roduction of 
pollutants which interfere with the operation of the POT\rl. The 
State sl"lou1d discuss those resources and technical ·abilities which 
it will ne~d tc acQuire to fully implem~nt the components cf t.~e 
industrial wast.! inventory described above. 
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?~ocedur~s/Fundinc to Make Oeterininations on Reaues~s for Fundamen~al1 
~~reren~ ~ac~:r varianees 

Sec~ion 403.13 of the pretreatment regulation provides that States 
will be responsible for considering requests for fundamentally 
different factors variances. Any interested person believing that 
fac:'tars rela~ing to an industrial user are fundamentally different 
from the f ac:to rs considered C1uri ng the development of a ca tegori al 
pretreatment standard a?plic:able ta that user may apply for a 
fundamenta 11 y di ff e.rent facto rs v ari anc:e a 11 ow1 ng a modi fi c:a ti on of 
t:te discharge limit specified in that standard. · 

ihe State must have p~c:adures to review such requests, and make a 
deteMDina~ion t= deny the request or recommend to EPA that ·the 
request be approved. In making this detenaination, the State must 
consider the factors outlined in 403.ll(c:) and (d). The State 
should submit to EPA by Oc:taber 10, 1978, a discussion of its c:UJTent 
·ability to consider requests for fundamentally different factar 
variances. Emphasis should be plac:e<t on current funding avaf1ability 
and pnljec-:ed funding needs. In addition, the State should 
iden~ify the existing or required teehnic:al expe!'"'tise 1t wi11 need 
to evaluate the various factors 1 i sted in 403. 13 Cc:) and ( d). 

a. Proeedures/Fundina to Ensure Comolianee with Pret~~atment Standards 
ana ?e~it Conditions · 

Where a ?O'iw is not ~quired to develop a POiw pree-ea'tment p~gram, 
the State will be required to ensure that industrial users of that 
?O ni subj eet to pretrea t:nen~ standards ccmp l y Wi th those sundards • 
tn order tc do so, the State must develop proc:edu~s which include 
the fo1l owing: 

o Where State ia~ provides adequate aut.~ority, the State should 
have the technical aoility to review the technology which the 
inaustry pr~pcses to install in order to me9t State or Federally 
imposed pretreatment s-:andards. 

o Once the compliance date for a pretreatment standard has passed, 
the State mus~ have procecures to receive and analyze the re~ort 
suomit':ed by the industry, in ccmplianc:e with the requirenents 
of 403.12(d), indieating whether or not the inaus'try nas com?lied 
wi t.io\ appi icai:>1e effi uen't 1 iiniutions. 
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o .The Sta~ mus-: evelop the adminis'trative and technical ability 
to receive anc. na1yze the periodic rei>ol""ts submitted by industrial 
users indicating continued ccmpliance with pretreatment standards 
(see 403. 12( e)). 

o ihe State must ensure that i t has adequate resour-ees and teehn i ca 1 
expertise to determine, i naependent of reports sut>mi t:ed by 
the industrial L ~r, that the user is in ccmpliance with.a~plicable 
pretreatment standards. For example, the State should have 
procedures for scheduling per1odic checks on industrial users 
to spot-cheek com~li~~ce, sampling the eff1uent at the industrial 
sources and an~lyzing this eff1uent to ensure ccmplianee.with 
app1icao1e limitations. 

Where a POTw pretreat=ent progra:: has been developed and the POTW 
has been granted a renova1 allowance for certain pollutants, the 
State must have procedures to: 

o re~eive and analyze per1odic n=por-..s from the POTW indicating 
ccn~in~~d removal at the rate allowed by the POiii's permit and 
continued compliance with sludge requirements; 

o sample and analyze the inf1uent to and eff1uent frcm the POiJ to 
aete~ine, independent of repor'ts submi:ted by the POnt, that the 
P07..- is maint.ain~-; t.iie ap;n"oved level of· removal and is in 
compliance with aii applicable sludge requirements. 

lt ~s rf!l:ognized that the sampling and ana1y-:ica1 requirements 
exp·.ained in this seetion may impose a subs'tantial resource burden 
on t:.e State. While it is preferred that the State de·r!1:p i•.s owr. 
technical expertise, an ac:eptable alternative would be for the 
State :: contract with pr-· ~!te eonsu1tants, universities or otne?"" 
groups with sufficient ~hnica1 e.xpel""tise to carry out the sampl-in; 
and analytical requirements described in this section; 

\ 
. 

I I 

(r. f : 
...__!' • 





VI.B.2. 

"Incorporation of Pretreatment Program Development Compliance Schedules 
into POTW NPDES Permits", dated January 28, 1980. 





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
·WASHINGTON. 0.C. 20460 

,.." P 1
) P ·rFi1·3o \.t~ .• ~ ......... 

TO: Regional Enforcement Division Directors 
Regional Permits Branch Chiefs · 

FROM: Acting Deputy Assistant Administrator 
for Water Enforcement (EN-335) 

SUBJECT: Incorporation of Pretreatment Program Development 
Compliance Schedules Into POTW NPDES Permits 

The General Pretrea~ment Regulation (40 CFR Part 403) 
requires ~hat certain publicly owned treatment works (POTWs) _ 
cevelop pro9rams to ensure compliance with pretreatment discharge 
standards by. nondomestic sources· discharging into the POTW. A 
necessary first"step in de~eloping these programs is the inse~tion 
of a compliance sc:.hedule for program development in the POTW's 
~~?~~s permit. The purpose of this memorandum is to re-emphasize 

. t~e im?ortance of incorporating pretreatment compliance schedules 
into all appropriate permits at the earliest possible time. 

:SA CR GROUND 

It is the intention of the Clean Water Act and the National 
?retreatrnent Strategy that the primary responsibility for enfor
c:i:1g pret.reatm.ent stt.ndards be delegated to local POTWs. This is 
to be accom?lished by EPA and· NPD'ES ·states overseeing the develop
~e~t of POTW pretreatment programs meetinq the.require~ents of 
~he General Pretreatment Regulation. Section 403.S(d) of that 
regula~ion requires that, 

If the PO~~· does not have an approved Pretreatment Program 
at the ti::'le the POTWs' existing Permit is reissued or 
rnocif ied, the reissued or rnocified Permit will contain the 
shortest reasonable compliance schedule, not to exceed three 
years or July 1, 1983, whichever is sooner, for the develop
me~t of the legal authority, procedures and. funding required 
by paragraph·(f) of this section. Where the POTW is located 
in a~ K?O~S State currently without authority to require a 
POTW Pretreatment Program, the Permit shall incorporate a 
mooi:ication or termination clause as orovided for in 
sectio~ ~03.lO(d) and the comoliance schedule shall be 
incor?oratec when the Per~it ls moci=!ed or reissuec p~rsua~~ 
to such clause. 

As cefinec ~y section ~03.S(a)· 
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The insertion of these compliance schedules is a critical element 
in launching the.development of many POTW pretreatment prosrams. 
Comoliance schedules also serve as a means for EPA and NPDES 
States to track program development. 

· Those POTWs required to develop a pretreatment program 
have been identified by States and Regional off ices. Preliminary 
information on these POTWs was forwarded to Headquarters at the 
start of 1979. Since that time, the Regions and ·S;ates should. 
have developed a firmer list of exactly which POTWs will need 
pretreatment programs. For those POTWs so identified, the 
task of incorporating compliance schedules should be well underway. 

CURRENT STATUS AND NECESSARY ACTIONS 

Despite the importance of compliance schedules to program 
development and the need·for their swift inco::poration if 
regulatory deadlines are to be met, there have been indi~ations 
that schedules have not been inserted in all appropriate permits. · 
While some Regions and States have moved forward strongly in this 
area, others have not. If the pretreatment program i~ to be 
successful ana the· momentum for local program development that 
has been generated is to be maintained, it is essential that t~is 

· activity is given appropriate priority. 

In order to meet both the July l, 1983 program approval 
deadli~e and allow POTWs adequate time for program development, 
compliance schedules should be established as soon as possible. 
By inserting schedules in permits as they expire or are modified, 
the disruption and waste of resources created by reopening 
permits solely to incorporate pr~treatment compliance s'h~dulcs 
will be avoided. Although.it is desirable t~ avoid opening 
pe-rmi ts just to insert pretreatment .sc.?:ledules, '.this step may 
become necessary as the 1983 deadline approaches. As first round 
permits exp~=e in FY 80, the insertion of compliance schedules 
will be a priority activity in this fiscal year. Less than 
complete attention to this activity will create a backlog with 
f=~entially cisastrous program consequences. . 

~ I understand that the timely insertion of compliance 
'··schedules has been made more difficult by the delay in approval 

of State pretreatment programs. However, in many cases, this 
delay need not affect the development of POTW compliance schedules • 
. The General Pretreatment Regulation and the National Pretreatment 
Strategy make ·it clear that those State~ which currently have the 
authority to reissue, modify or reopen POTW peririits to incorporate 
pretreatment·require~ents should exercise that authority anc put 
c:;:orr.pl iance schedules into expiring permits o= those being ~.oc if ied 
for some other reason. This shculc ~e the case ~ith t~e ~ajori~ 
·of NPD~S States. Those few States which at this time lack the 
necessary authority to incorporate co~plia~c~ schedules 
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should continue to put modification clauses in permits. These 
modification clauses should require that such permits be promptly 
reissued or rnodi·f ied after State pretreatment program. approval to 
incorporate an approved PO'l'W program or a compliance schedule for 
the development of a pretreatment program. To alleviate future 
delays, all States should move quickly to receive State program 
approval. 

The incorporation of compliance schedules into permits 
should not be a major resource burden on ~ither Regional off ices 
or States. Individual schedules should not vary a great deal . 
from the model provided in ;uidance material. A model complianc~ 
schedule accompanied by a detailed explanation of how to develop 
such a schedule was included in the November 29, 1978 memorandum 
from the Deputy Assistant Administrator for Water Enforcement and 
the Deputy Assistant Administrator for Water Programs Operations 
which is attached for your assistance. This information was 
expanded upon in the Pretreatment Guidance Document for NPDES _ 
States that was distributed in February, 1979. Additional copies 
of this Document are available from Headquarters Permits Division. 
If these models are followed, it should require a minimal amount 
of resources to carry out this critical function. The investment 
of resources in this effort now will yield a long term resource 
saving for EPA and States. Pretreatment programs develop~d as a 
result of these compliance schedules will shift most program 
responsibilities to POT°ws. 

CONCLUSION 

To allow us to evaluate the progress of this program, 
and to help us plan where we can best utilize our ~ontract 
dolla:'S, we. ask that you provide US with th~. following information 
on compliance schedule activities: · · 

o Your current count of the number of POT°ws or POT°w 
Authorities which are required to develop pretreat
ment programs. 

o Of those ?OT°ws or POTii Authorities required to develop 
?rograms, how many have pretrea~~ent compliance schedules? 
How many have modification clauses? 

o How· ma:ny POTWs or POTV; Authorities, requireo to develop 
?retreatment programs, do not yet have either a compliance 
schedule or a modif icaticn clause? 

o F.o· .. · co ye u pl an to o~al •d th those ?C7.·: s o= ?OTi,· 
Authorities with neither a compliance schedule nor ~
~=cifica:icn cla~se, i~ a ~ann~r that ~ill allc~ the~ 
sufficient time to develop a p:'ogra~ prior to the July 
1, l9E3 deadline? 
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:c= p~=?oses of answering the first three questions, we have 
a~~ac~ed a fcr:n that can be filled in for each State i~ your 
:\ec; ion. Because of the need to finalize our contra'ct pl annin; 
;.:-ocess, we need this information as soon·. as possible and would 
like to have it within four weeks of your receipt of this memorandum. 
?lease send the completed .forms to Michael Kerner, Permits 
Division, (EN-.336), US EPA, 401 M Street SW, Washin9ton, o.c. 
20460. If you· have any questions on this or any other aspect of 
the Kat:ional Pretreatment Program you can call Michael Kerner at 
(202) 755-0750 (·fTS). 

By diligently pursuing this compliance schedule activity, 
~e should be able to prevent any further program slippage and 
encourage the rapid and successful development of t~is important 
pollution control program. 

A~tacnments 
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MEMORANDUM 

SUBJECT: 

FROM: 

• 

TO: 

ISSUE 

.· 

UNITED STATES ENVIRONMENTAL PROTECTION AGEN 
WASHINGTON, DC: %0410 

4 MAR 1983 

Statutory Deadl{'nes for Compliance by Publicly 
Owned Treatment works under the Clean Water Act 

Robert M. Perry ~""""· c;:::::'~· 
Associate Administrator ~ . 

and General Counsel 

Frederic A. Eidsness, Jr. 
Assistant Administrator for Water 

Section 21 of the Municipal Wastewater Treatment Construction 
Grant Amendments of 1981, amended §30l(i) of the Clean Water Act 
by substituting "July 1, 1988," for "~uly 1, 1983." What effect,. 

··.-if any, does thi-s amendment have on the statutory compliance dead
lines for publicly owned treatment works contained in S30l(b)(l)(B) 
and §30l(b)(l)(C), and on the authority of EPA and States to 
establish compliance schedules by the exercise of enforcement 
discretion? · 

ANSWER 

Section 21 of the 1981 Amendments does not amend the July l, 
1977, compliance deadlines for POTWs contained in §30l(b)(l)(B) 
and §30l(b)(l)(C). However, under S30l(i) as amended, EPA and. 
States with appr.oved NPDES programs may exte-nd this deadline in 
NPDES permits up to, but not beyond, July 1, 1988, for POTWs which 
satisfy the criteria in §30l(i) and implementing regulations. 
Although permits for POTWs which do not qualify for §30l(i) exten
sions must require immediate compliance, EPA and States may use 
their enforcement discretion to establish compliance schedules in 
the context of enforcement actions, such as administrative orders 
and judicial dec~ees. 

DISCUSSION 

In 1972, Congress established July 1, 1977, as a statutory 
deadline by which publicly owned treatment works (POTWs) were 
required to comply with effluent limitations based on secondary 
treatment (§30l(b)(l)(B)) and any more stringent limitations, 
including thos~ necessary to .meet water quality standards (S30l(b) 
(l)(C)). Numerous admlnistrative and judicial decisions held th~t 
the Agency lacked authority to extend the d~te for compliance in 
NPDES permits beyond the statutory deadline. · 

. . 



Bethlehem Steel Corp. v. Train, 544 F.2d 657 (3d Cir. 1976): 
United States Steel Corp. v. Train, 556 F.2d 822 (7th Cir. 1977): 
Republic Steel Corp. v. Costle, 581 F.2d 1228 (6th Cir. 1978). 

With respect to POTWs in particular, the Fourth Circuit held 
th~t EPA lacked authority to extend the 1977 deadline in an NPDES 
permit issued to a POTW, notwithstanding that the Federal Govern
ment had illegally impounded Federal construction grant mon~y. 
State Water Control Board v. Train, 559 F.2d 921 (4th Cir. 1977). 
However, the court also noted that the Agency had discretion in 
enforcing the deadline, and that it expected the Agency to exercise 
its.discretion in a responsible manner: 

• 
Our holding in this case does not mean that, absent 

Congressional action, severe sanctions ~ill inevitably be 
imposed on municipalities who, despite good faith efforts, 
are economically or physically unable tc comply with ·the 
1977 deadline. We fully expect that, in the exercise of 
its prosecutorial discretion, EPA will decline to bring 
enforcement proceedings against such municipalities. 
Furthermore, in cases where enforcement proceedings are 
brought, whether by EPA or by priv~te citizens, the courts 
retain equitable discretion. to ,determine. whe.ther. and t.o .. what ·. 
extent fines and injunctive sanctions stoul~·be imposed 
for violations brought about by good faith inability to 
comply with the deadline. In exercising such discretion, 
EPA and the district courts should, of course, consider the 
extent to which a community's inabflity to comply results 
from municipal profligacy •. 559 F.2d at 927-28. · 

Realizing that many dischargers would fail to meet the 1977 
deadline despite good faith efforti, EPA formalized a system by 
which to establish realistic.compliance schedules through the 
exercise of enforcement discretion •. Unde~ this policy, EPA and 
NPDES States issu~d "~nforcement complian~e sehed~le letters• 
( ECSLs) to POTWs and indust·riaI ._dischargers. which were unable to 
meet the July 1, 1977, deadline despite all good faith·efforts. 
An ECSL contained: 1) an expeditious but realistic compliance 
schedule: 2) the· discharger's commitment to abide by the schedule 
and acknowledgement that the schedule was achieva~le: and 3) the 
Agency's commitment not to take further enfor:cement action if the 
discharger complied with the schedule. · 

The Clean Water Act Amendments of 1977 addressed the issue of 
noncompliance with the 1977 deadline in different ways for munici
pal di·schargers and· industrial dischargers. For direct industrial 
dischargers, Congress chose not to.allow any extensions of the 1977 
deadline to be contained in NPDES permits. Rather, Congress 
directed the Ag~ncy to use its enforcement discretion in such 
cases, and authorized EPA to issue •extension orders• under the. 
authority ~f §309(a)(S)(B). Thus, fo~ industrial dischargers, 
Congress clearly defined the terms upon which it. authorizE!d the 

\~zz.. 
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Agency to use -its enforcement authority to address noncompliance 
with the 1977 deadline. 

Congress took a different approach for POTWs. Section 30l(i) 
(1) authorized EPA and NPDES States to extend, in NPDES permi~s~ 
th~ July 1, 1977, deadline up to July 1, 1983, for POTWs which met 
certain criteria. EPA was~able to establish compliance schedules 
for most POTWs in S30l(i) permits, and stopped issuing ECSLs •. As 
1983 approached, it became clear that many POTWs could not comply 
by July 1, 1983, and EPA again needed a device to establish 
realistic compliance schedules. Rather than resurrect the ECSL 
polic~, EPA decided to use its enforcement authority under S309(a) 
(S)(A). This subsection, added by the 1977 CWA Amendments, 
authorizes EPA to issue administrative orders which "specify a time 
for compliance • • • not to exceed a time the Administrator deter
mines to be reasonable in the case of a violation of a final dead
line, taking into account the seriousness of the violation and any 
good faith efforts to comply with applicable requirements.• The 
October 1979 National Municipal Policy and Strategy directed EPA 
Regions to issue §309(a)(5)(A) orders to POTWs, establishing 
compliance schedules which could exceed the 1977 deadline, for 
secondary treatment, but which were not to exceed the 1983 deadline 
for the more stringent "best practicabfe.was~e treatment technology 
over the life of the works" ("BPWTT") requir~d by S30l(b)(2)(B). 

In the 1981 CWA Amendments, Congress chose not to supercede 
the Agency's practice of using §309(a)(S)(A) orders as a means of 
establishing compliance schedules for POTWs through the use of 
enforcement discretion. However, Congress repealed §30l(b)(2)(B), 
thereby eliminating the major reason for requiring that such orders 
not extend beyond July 1, 1983. ·Congress also amended §30l(i) by 
substituting "July 1, 1988" for "July 1, 1983," wherever the latter 
appeared, thus allowing NPDES permits for qualifying POTW's to 
contain compliance _schedules up to July 1, 1988. 

However, Congress did not modify the 1977 statutory deadline 
contained in Section 30l(b). In fact, S2l(a) of the 1981 amend
ments explicitly states that the Amendments are not intended to 
extend schedules of compliance then in effect, except where 
reductions in f inanci~l assistance or changed conditions affecting 
construction beyond the control of the opera~or made it impossible 
to complete construction by July 1, 1983. · 

There is even stronger support for the authority of the 
Agency (acting through the Department of Justice) artd the distri~t 
courts to estabiish compliance schedules in judgments entered in 
civil enforcement actions, including compliance schedules that 
extend beyond a statutory deadline.I (Indeed, if the compliance 

I ~s you are aware, the Administrator has issued a policy on 
eriforcement of the December 31, 1982 deadline for attainment of 
primary ambient standards under the Clean Air A~t. This polic~ 
assumes that equitable relief ma~ be obtained in judicial enforce
ment proceedings. 



schedule did .not extend beyond the statutory deadline, there 
would probably not be a need to resort to an enforcement action.) 
The quotation from the State Water Control Board case cited above 
supports this position. Moreover, the recent Supreme Court · 
decision in Weinberger v. Romero-Barcello, 50 L.W. 4434 (April 27, 
1982) provides strong confirmation of this view. 

. . ~ 

It is important to emphasize the limited purpose and effect 
of an administrative order, or a judicial decree, that establishes. 
a compliance schedule extending beyond a statutory deadline. 
Such an order or decree does not "extend the deadline,• in a legal 
sense, for neither the AgencyriOr the judiciary has authority to 
amend or disregard a statute.2 Rather, such orders and decrees are 
a means of enforcing the statute, and achieving compliance. 
Neither administrative orders nor judicial d~crees "allow• or 
"permit" continued violations of the law, but rather ·require 
compliance with it, as expeditiously as possible. · 

In summary, the 1977 deadlines in §§30l(b)(l)(B) and 
30l(b)(l)(C) remain in effect for any POTW which does not qualify 
for an extension under §30l(i). However, both judicial 
interpretation and Congressional acquiesence support EPA's view 
that the Agency may, and should, use enforcement discretion in a · 
responsible ·man·ner to establfsh expeditious but realistic compli
ance schedules for POTWs. Use of judicial enforcement and 
§309(a)(5)(A) orders for this purpose, in appropriate cases, are 
responsible methods by which to exercise that discretion. 

2 Therefore, courts have held that issuance of an administrative 
order - even if the discharger complies with it - does not absolve 
the. discharger from liability for the violation, or preclude the 
Agency from commencing a judicial enforcement action .based on the · 
same violation. United States v. Earth Sciences, Inc., 599 F. 2d 
368 (10th Cir. 1979). United States v. Outboard Marine Corp., 12 
ERC.1346 (N.D. !11. 1978). United States v. Detrex Chemical Indus
tries, Inc., 393 F. Supp 735 (N.D. Ohio 1975) Nor does issuance 
of an administrative.o~der preclude citizens' suits against the 
discharger under §505 of .the Act. 
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UNITED STATES ENVIRONMENTAL PROTECT10N AGENCY 
WASHINGTON, O.C. 20460 

· SEP 2 2 1983 

MEP-10RANOUM 

SUBJECT: 

FROM: 

TO: 

Example Language for Modifying NPDES Permits 
for Pretreatment Program Approval 

Martha G. Prothro, Director "CJ 
Permits Division (EN-336) ~~ 

Water Management Division Directors 

OFFICE OF 
WATER 

There are over 1700 POTWs that must develop local pretreatment 
programs. To date, over 100 POTW programs have been approved and 
many of the remaining POTWs have submitted or are very close to 
submitting a final program. Therefore, many programs will be 
approved in the next several months. 

After an industrial pretreatment program is approved, the 
POTW's discharge permit must be modified or reissued to incor
porate the program as an enforceable component as required in 40 
CFR §403.S(c). The modification of permits is authorized under 
40 CFR ~l22.62(a)(7) where reopener conditions have been used 
in the permits. In 40 CFR §l22.44(j)(2), permits must include 
conditions such that, • ••• The local program shall be incor
porated into the permit as described in 40 CFR Part 403. The 
progra~ shall require all indirect dischargers to the POTW to 
comply with toe reporting requirements of 40 CFR Part 403." 
Reporting requirements for the POTW that are inserted in the 
modified permit are covered· under 40 CFR §l22.48{c) which 
references §122.44. 

There have been several requests from Regional and State 
agency personnel for help with appropriate permit language. We 
have reviewed example language for modifying permits from several 
Regions and States (attached) and have developed example language 
ourselves. While there are a number of differences.among the 
examples, you will notice that a common element among the examples 
is the requirement that the POTW submit an annual report on 
pretreatment activities. Such reports usually require information 
on the POTW pretreatment activities during the past year, a 
summary of its effectiveness and proposed program modifications. 

. '-·· 



- 2 -

The reports summarize industrial user monitorin9, compliance and 
enforcement activities conducted over the past year. Re9ardless 
of which example modification lan9ua9e your staff chooses to 
adopt or modify, we strongly recommend and advise you to include 
an annual reporting element in the modified permit. 

I request that you and your pretreatment staff review the 
attached draft permit modification materials and submit comments 
to or. Gallup of my staff by October 14. Please call me or Jim 
Gallup at FTS 755-0750 if you have any questions. 

Attachments 

cc: Pretreatment Coordinators 



STANDARDIZED LANGUAGE FOR MODIFYING 
NPDES PERMITS FOR PRETREATMENT PROGRAM APPROVAL 

The goals of the National Pretreatment Program are to improve 

?PPOrtunities to recycle and reclaim wastewaters and sludges, to 

prevent pass through of pollutants into receiving waters, and to 

prevent interference with the operation of the publicly owned 

treatment works (PO'IWs) when hazardous or toxic industrial wastes 

are discharged into the sewage system. The primary responsibility 

for developing pretreatment programs and for enforcing national 

pretreatment standards for industries rests with the local POTW 

authorities. EPA estimates ,~hat more than l, 700 POTW Authorities 

must develop programs which will protect over 2,000 permitted 

municipal treatment facilities. 

EPA and State regulatory agencies participate in the 

pretreatment program by overseeing the development, implementa

tion, and continued effectiveness of local pretreatment programs. 

In non-NPDES States,' EPA issues or modifies permits and retains 

a~thority, for. ·the. pretreitment program~ alth~ugh the States may 

participate in so~e activities. In NPDES States without pretreat-

ment authority, EPA reviews and approves POTW submissions, but 

the State is responsible for permit modification and perm,it 

compliance. In these cases, it is important for EPA to develop 

an agreement with the State to ensure that permits are modified 

t~ reflect pr~tre~tment program approval. Program approval and 

permit modifications,are equally important in NPDES States with 

Pretreatment authority.· EPA can obtain some consistency and ease' 

the States' workload by providing standard permit modification 

language to them. 
' ,' :-?_ \ 
.. . __; j 
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POTWs have been notified by EPA and State agencies of the 

requirement to develop a local program. Program development 

.compliance schedules have been inserted into the POTWs' NPOES, or 

State-issued permits, making development and submission of local 

pretreatment programs an integral and enforceable component of 

the permits. Compliance schedules usually require POTWs to 

develop and document the authorities, information, and procedures 

necessary to implement the General Pretreatment Regulations. 

Municipalities develop the local program with technical and 

financial assistance from EPA and the States. 

Generally, a POTW prepares a plan describing how it will 

implement the pretreatment program in its service area and subm~ 

the plan to the EPA or the delegated State regulatory agency for 

review and approval. EPA or the delegated State must then review 

the submission to ensure that: 

o All necessary legal authorities are in place • 

. o .. The technical informa·tion presented demonstrates the 
POTW's understanding of the industrial community that 
will be controlled (type, size, pollutants, necessary 
pollutants limits, problems to be addressed, etc.). 

· o Administrative, technical and legal procedures for 
implementing the program are consistent with the complexity 
of the industrial community served. 

o The estimated cost of implementing the program (including 
manpower and equipment), based on the procedures established, 
is reasonable and revenue sources are available to ensure 
continued~ adequate funding. 

o The objectives and requirements of the General Pretreatment 
Regulations are fulfilled by the planned program. 



- 3 -

It should be reiterated that the POTW's submission at this 

point represents only a plan for operating a program to comply 

~ith the regulatory requirements. To date, more than 100 POTW 

pretreatment programs have been approved nationwide. Most of the 

remaining POTWs have already submitted portions of their programs 

for interim comment or review. Accordingly, a large number of 

programs should soon be ready for approval without substantial 

additional effort. 

After approval, the POTW begins· implementing the pretreatment 

program plan subject to oversight by EPA or the State regulatory 

agency. At tt~.is time, the Approval Aut·hority turns from· 

considering program development problems to considering 

implementation, verification and compliance issues, such as: 

o Documentation of POTWs' Compliance with Approved Programs. 

For the individual case this means that each POTW must 
demonstrate, through reporting. requitements,.that the 
elements of i'ts pretreatmerlt program are actually being 
carried out •. In the general case, the Approval Authority 
will have to plan oversight and surveillance activities 
-that regularly cover all POTWs within its jurisdiction. 

o Documentation of the Effectiveness of POTW Programs. 

A POTW complying with provisions of its approved pretreatment 
program may still not be adequately protecting site-specific 
receiving water quality and sludge disposal options, 
especially as new requirements are developed.. Appropriate 
measures must be developed to ensure that local -environmental 
goals are being met by the PO'IW and that improvements can 
be evaluated. 
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In addition to considering thes~ issues, Section 403.B{c) of 

the General Pretreatment Regulations specifies that the NPDES 

~ermit must be modified or reissued to incorporate the conditions 

of the approved program as an enforceable component. The language 

· placed in the permit :nust take into account the is.sues mentioned 

above and must ensure that: 

o The general requirements of the National Pretreatment 
Program and the specific requirements of the.local program 
will be implemented in a manner that achieves the objec
tives of preventing pass through, interference and sludge 
contamination. 

o The Approval Authority will be able to bring about POTW 
compliance with the responsibilities established in the 
regulations and the approved local program submission. 

o The PO'IW understands its obl:ig·a·t"ions· and: th~ standards 
and benchmarks against which its performance will be 
judged. 

Permit modification, then, is a very important part of the 

overall process of implementing the National Pretreatment Program • 
.> 

Because there are so many important issues to be addressed in 

local programs, and because so many agencies will be responsible 
...... •, 

for permit modification a~d over~ight activities, we have 

developed· the attached model permit language that can be adapted 

to most POTWs across the country. The attachment includes standard 

permit modification language (adapted from actual permit language 

from Regions and ~States) that can be used to. incorporate 

into the permit·a ~OTW's approved pretreatment program and other 

conditions and requirements with which the POTW must comply. 
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This package also includes examples of special condition 

clauses. In certain circumstances, additional substantive or 

notification permit requirements may be appropriate for a partic

ular POTW. Some examples of situations that might indicate the 

need for special pretreatment permit conditions are listed below. 

o Where the industrial flow represents a very large 
percentage of the total flow of the POTW. 

o Where only one or two major industrial user(s) discharge 
to the POTW. 

o Where industrial users have the potential to discharge 
highly toxic, hazardous, or unusual wastes. 

o Where there are a large number or variety or industrial 
users.· 

o Where ··a POTW has a -history of ·NPDES · permlt violations.· 

o Where the receiving waters have unusual water quality 
needs because of sensitive species or intolerance to high 
or varying pollutants loads. 

o Where a POTW's wastewater or sludge is reused· on agricul
tural or recreational land or where treated sludge is 
sold cornmerc~ally. 

o Where a POTW receives wastes.from septage haulers, or 
·other waste haulers .that~could be ·handling·:hazardous 
wastes that have a potential for adverse impacts on the 
treatment plant. 

o Where the POTW service area is large or made up of 
numerous political jurisdictions requiring cooperation 
and coordination between several local agencies. 

For these more difficult situations, we have developed five special 

conditions as p.art of the following standard permit language. 

These may be useful when tailored· to a· POTW with special problems 

or circumstan6es that cannot be covered by the more general, 

st·andardized language. 



SUGGESTED PRETREATMENT LANGUAGE 
FOR NPDES PERMITS 

The following language should be inserted into the wother 

Requirements" section of the POTW's NPOES permit after the local 

pretreatment program is approved. 

Industrial.Pretreatment.Pr69ram 

l.. The permittee is responsible for enforcing any National 

Pretreatment Standards [40 CFR 403.S] (e.g., prohibited 

discharges, Categorical Standards, locally developed effluent 

limits) in accordance with Section 307(b) and (c) of the Act. 

The permittee shall establish and enforce specific limits to 

implement .·the prov is ions of 40 CFR 403. S (a) and.· ( b) as 

required by 40 CFR 403.S(c). These locally established 

effluent limitations shall be defined as National Pretreat-

ment Standards. 

2. The permittee shall implement the Industrial Pretreatment 

Program in accordance with the .leg~l authoritie~, policies, 

procedures, and financial provisions described in the permit-

tee's Pretreatment Program submission (and related documents) 

entitled, 

dated, · · · · · ·· ·-···;and the General Pretreatment Regulations 

(40 CFR 403). The permittee shall also maintain adequate 

funding lev.els to accomplish the objectives of the pretreatment 

program. 

I , -... 
\ ,,,.. ~ 
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3. The pe~mittee shall provide the EPA or State with an annual 

report that briefly describes the permittee's prog~am activi

ties over the previous twelve months. The·permittee must 

also report on the pretreatment program activities of all 

participating agencies [name them], if more than one juris

diction is involved in the local program. This report shall 
.· .. - . . •:--· . :· ... 

be submitted no later than of each year and 

shall include: 

(a) An updated list of th~ permittee•s industrial users, 
or a list of deletions and additions keyed to a 
previously submitted list. A summary of the number of 
industrial user permit~ (or equivalent) issued this past 
year and the total (cumulative) issued1 

- .• . • •.. • :- _: .' '. :; ;, • • ·. • • • . • !'··.'" .. _ •.• 

(b) A summary of the compliance/enforcement activities during 
the past year .including total number of enforcement act~ 
any discharge restrictions or denials against industria~ 
users and the amount of any penalties collected. In 
addition the summary shall contain the number & percent 
of industrial users in compliance with: 

(1) Baseline Monitoring Report requirements; 
(2) Categorical Standards: or 
(3) Local limits 

(c) A summary of· the monitor·ing activities conducted during the 
past year to gather data about the industrial users, including 
inspections to verify baseline monitoring reports: 

(d) A narrative description of program activities during the past 
year including a general summary of the effectiveness of 
the program in controlling industrial waste. A descrip
tion and explanation of all proposed substantive changes 
to the permittee•s pretreatment program •. Substantive 
changes include, but are not limited to, any major 
modification in the program's administrative structure 
or legal· authority, a significant alteration of the scope 
of the monitoring program, or a change in the level 
of funding for the program, a major change in the staffing 
or equipment used to administer the program, change in · 
the sewer use ordinance, regulat-ions, or rules, a propo·s· 
change cir addition to loca11y est~blished effluent 
limits (pursuant to 40 CFR 403.S(c))1 
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(e) A summary of analytical results from flow proportioned, 
composite sampling for [list priority pollutants] at the 
POI'W influent, effluent, and sludge for the same [number 
of days] period and bioassay data for (list pollutants) 
for a (number of days) period; and 

(f) For Baseline Monitoring Reports (where applicable), a 
summary of the industrial users notified during the past 
year, the total cumulative notifications, the number of 
reports received/approved dur.ing the year and total 
cumulative. 

(g) If EPA (or State) does not object to any proposed 
modifications described in the annual report within 90 
days, the changes shall be considered approved. 

4. The EPA (6r State) has the right to inspect or copy records or 

to initia"te enforcement ac.tions ·against ari: .. industrial user or 

the permittee as provided in Sections 308 and 309 of the Act. 

5. EPA. (or State) retains the right to require the POTW to 

institute changes to its local pretreatment program: 

(a) If the program is not implemented in a way that satisfies 
the requirements of 40 CFR 403; 

.. · .. 

(b) If problems such as interference, pass through, or sludge 
contamination develop o= continue: 

(c) If other Federal, State, or local requirements (e.g., 
water quality standards) change. 

Special Conditions (Case-by-Case) · 

The following types of requirements should be inserted into 

a POTW's NPO~S permit when special circumstances, such as 

continuing noncompliance or significant or unusual industrial 

discharges, which. could· cause interference, pass through, or 

sludge contamination, are encountered •. 

.1 
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l. The permittee shall notify EPA (or State) 60 days prior to 

any major proposed change in sludge disposal method. EPA (or 

State) may require additional pretreatment measures or controls 

to prevent or abate an interference incident relating to 

sludge use or disposal. 
. . . .. . : . . . : . . . . ..... ~- · .. : .. ~- .. :··· ·· .. 

2. The permittee shall establish and enforce regulations to 

control the introduction of septage waste from commercial 

septage haulers into the POTW. These local regulations shall 

be subject to approval by EPA (or State). 

3. The permit tee shall monitor the following major ind~strial 

users for the pollutants of concern on a [frequency, e.g., 

monthly, quarterly] basis and forward a copy of the results 

to EPA (or State). 

List Industrial Users 

a. 
b. 
c. 

List Pollutants of Concern 

. i •. 
ii. 

iii. 

.:·:.· 

4. The permittee shall sample and analyze its influent, effluent, 

and sludge for (list toxic pollutants] on· a [frequency) basis 

and forward a copy of the results to EPA (or St~te·). 

5. The permit t·ee shall monitor the receiving waters for [list 

toxic pollutants] on a [frequency] at [describe monitoring 

site location] and forward a copy of the results to EPA 

(or State). 
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Imolementation of G-J Town Pretreatment Program 

After the POTW pretreatment program meets all requirements under 
§403.9(b) and is approved by the Approval Authority, the G-J town 
Joint Sewer Board's NPOES permits must be modified to include 
p~rmit conditions for Industrial pretreatment program implemen
tation. 

A set of the special permit requirements has been drafted as follows: 

a. The permittee has been delegated primary responsibility 
for enforcing against discharges prohibited by 40 CFR 
403.56 and.applying and enforcing· any ~ational Pretreat
ment Standards established by the United States Environ
mental Protection Agency in accordance with·section 
307(b) and (c) of the Act. 

b. The permittee shall implement the G-J town Industrial 
Pretreatment Program in accordance with the legal 
authoritie~, policies, and procedures described in the 
permittee's Pretreatment Program document entitled, 
"Industrial Pretreatment Program, G-J tovn" (Date to be 
insert·ed). . . .., " .. -· .. ~ ., .... 

c. ·The permittee shall provide the State of Department of 
Environmental Conservation and EPA with a semi-annual 
report describing the permittee's pretreatment program 
activities over the previous calendar months in accordance 
with 40 CFR 403.l2. 

d. Pretreatment standards (40 CFR 403.5) prohibit the 
introduction of the following pollutants into the waste 
treatment system: 

.. · 
0 Pollutants which create a fire or explosion hazard in 

the POTW, 

o ·Pollutants which will cause corrosive structural 
damage to the POTW, but in no case, discharge with a 
pH lower than 5.0, 

o Solid or viscous pollutants in amounts which will 
cause destruction to the flow in sewers, or other 
interference with operation of the POTWs. · 

o Any ·pollutant, including oxygen demanding pollutants 
(BOD5, etc.), released in a discharge at such a vol~~e 
or.strength as to cause interference in the POTW, and~ 

o Heat in amounts which will inhibit biological activi~y 
in the POTW, but in no case,·heat in such quantities 
that the influent to the sewage treatment works exceeds 
104°F (40°C)~ 

' 
-· : .. , \ .. , : 
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e. In addition to the general limitations expressed in 
paragraph d above, applicable National Categorical 
Pretreatment Standards must be met by all industrial 
users of the POTW. 

f. USEPA and the permit issuing authority (DEC) retains the 
right to take legal action against the industrial user 
and/or the permittee for those cases where a permit 
violation has occurred because of the failure of an 
industrial user to meet an applicable pretreatment 
standard. 
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NATIONAL PRETREATMENT PROGKAM 
MEMORANDLM OF AGREEMENT 

B ET\ilEEN THE 
· CITY OF WESTMINSTER, COLORADO 

ANO THE 
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY, REGION VIII 

The United States Environmental Protection Agency, Region VIII (hereinafter, 
. the "EPA") hereby approves the City of Westminster's (hereinafter, the "City") 
Pretreatment Program desaibed in the C1ty•s November .. 15,.1982 sub!J)ittal 
document entitled 11 I ndu stria 1 Pretreatnent Program", as meeting the requirements 
of Section 307(b) and (c) of the Clean Water Act (hereinafter, the "Act") and 
regulations promulgated thereunde~. Further, to define the responsibili:ies for 
the establishment and enforcement of National Pretreatment Standards for 
existing and new sources under Section 307 (b) and (c) of the Act, the City and 
EPA hereby enter into the following agreement: 

l. The City has primary responsibility for enforcing against discharges 
prohibited by 40 CFR 403.5, and applying and enforcing any National 
Pretreatnent Standards established by the Un1ted States Environmental 
Protection Agency in accordance with Section 307(b) ·and (c)'of the· Act. 

2. The City sha11 implement the Industrial Pretreat::nent Program in 
accordance with the legal authorities, policies, and procedures 
described in the permittee's Pretreatnent Program doct111ent entitled, 
"Industrial Pretreatment Program", November 1982. Such program ccmmi ts 
the City to do the fo 11 owing: 

a. Carry out inspection, surveillance, and monitoring procedures that 
will determine, independent of infonnati.on supplied by the incus
.trial user, whether the· industrial ~ser is in compliance with the 
pretreatnent · standards;.. · 

b. Require development, as necessary, of compliance schedules by each 
industrial user for the insta11ation of control technologies to 
meet applicable pretreatment standards; 

c~ Maintain and update, as necessary, records identifying the nature 
and character of industrial user inputs; 

d. ·Obtain appropriate remedies for noncompliance by any industrial. 
user with any pretreatment standard and/or requi.rement; .and, 

e. Maintain an adequate revenue structure for continued 
implementation of the pretreatment program. 

3. The City shall provide the United States Envi ronnental Protection 
Agency and the State of Co1o1"'ado w.i th an annua ~ ~e~ort briefly . 
describing the City's pl"'etreatnent program. activities over the previous 
calendar year. Such report shall be submitted nc 1ater th~n ~arch 2Stn 
of each year and sha11 include: · 



.. ~ ,. 

.. - ___ .___...,. ... --- .• 4_, _____ _ 

a. An updated listing of the City's industrial users. 

b. A descriptive sumnary of the compliance activities including 
number of major enforcement actions, (i.e., administrative orders, 
penalties, civil actions, etc.). 

e. An assessment of the compliance status of the c;ty's industrial 
users and the effectiveness of the City's pretreatment program in 
meeting its needs and objectives. · 

' d. A description of ·al.1 substanti-~e ~h··~ges -~~d~· to -th~ ,~~~ittee's 
pretreatment program description referenced in paragrsph 2. 
Substantive changes include, but are not limited to, any change in 
any ordinance; major modification in the program's administrative 
structure or operating agreement(s), a significant reduction in 
monitoring, or a change in the method of funding the program. 

4. Pretreatnent standards. (40 CFR 403.S) prohibit the introduction of the 
following pollutants into the waste treatment system from .!!!l source of 
nondomesti c ~is charge: ; . . . . . . . ..... ·.. . . . · ... . . . . . 

a. Pollutants which create a fire or explosion hazard in the publicly 
owned treatment" works (POTW); 

b. Pollutants which will cause corrosive structural damage to the 
POTW, but in no case, discharges with a pH lower than 5.0; 

c. Solid or viscous pollutants in a~ounts which will cause 
destruction to the flow in sewers, or other interference with 
operation of the POrN; 

d. Any po 11 utant, 1nc1ud1 ng oxygen. dem~d 1 ng· po,, ut·a-nts ( BODs' 
et:.), released in a discharge at such a vo11m1e or strength as to 
cause interfe~ence in the POr..J; and, 

e. Heat in amounts which will inhibit biological acti~ity in the 
POTW, but in no case, heat in such quantities that the influent to 
the sewage treatment works exceeds 1040 F ( 400 C) •. 

S. In addition to the general l imitati ens expressed in paragraph 4. above, 
applicable National Categorical Pretreatment Standards must be met by 
all industrial users of the POi'W. These standards are publish~d in the 
Federal Regulations at 40 CFR 405 et. seq. 

6. The Agreenent contained herein shall be incorporated, as soon as possible, 
in the City's NPDES permit. Noncompliance with any of these requirements 
shall be subject to the same enforcement procedures as any permit violation. 

) , ·-
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Nothing in this Agreement is intended to affect any Pretreatment requirement 
including any standards or prohibitions, established by state or 1oca1 1aw as 
long as the state and local requirements are not less stringent than any set 
fo~...h in the National Pretreatnent Program Standards, or other requirements or 
prohibitions established under the Act or regulations promulgated thereunder. 

Nothing in this Agreement shall be construed to ·limit the authority of the 
u. S. EPA to take action pursuant to Sections 204, 208, 301,304, 306, 307, 308, 
309, 311, 402, 404, 405, 501, or other Sections of the Clean Water Act of 1977 
(33 use 1251 £1 .!!9.>· 

. . .. · -. ; ..... ~ .. ~.,·. .. . . . 

This Agreement will become effective upon the final date of si~nature. 

City of Westminster, Colorado U.S. Environmental Protection Agency 
Region VIII 

By~-------------------------- By~-----------------------------
Date 

Date 

Cate --------------------------
State of Colorado Department of Health 

Water Quality Control Division 

-------------------------

. ;. 

-----------------------------

' -
' 
(/ ::.--. . ;;r.' 





EXAMPLE . 

ATTACHMENT 3 
DRAFT COPY 

SUBJECT TO REVlSIOM 
OTHER REQUIREMENTS 

APPROVED PRETREATMENT PROGRAM CONDITIONS 

Under the authority of (Section 307(b) and. (c) and 402(b)(8) of the Clean 

Wa~~r Act or applicable State law) and implementing regulations (40 CFR 
. . . . .. .· 

Part 403), the pennittee's final pretr.eatmen.t ·progi-.am application as submitted 

on----------- 1s hereby approved. The per:nittee, hereinafter 

referred to as the "Control Authority", shall apply and enforce against. 

violations of categorical pretreatment standards promulgated under 

Section 307(b) and (c) of the Act and prohibitive discharge standards as set 

forth in 40 CFR Part 403.5. The cOntrol. Authority shall implement the cond1-

ti ons of the Approved Pretreatment Program in the following order: 

A. APPROVED PRETREATMENT PROGRAM CONDITIONS 

1. Apply and enforce_ the legal authorities and procedures as approved on 
which shall include, but not be limited to, those 

-s-pe_c...,i"""'f"""ic--=-1-0-ca-.l...--e~ffluent limitations established pursuant to 40 CFR 
403. 5 ( c) and enforceab 1 e on -·industrial users of the system for the 
parameters 11 sted i-n Part I I 1-~ Sect.ion· 0 ·of th·i s. pnntt in accordance 
with the approved program plan industrial allocation schem~. 

2. Maintain and update, as necessary, records indentifying the nature, 
. character, and volume of pollutants contributed by industrial users 
to the publicly owned treatment works (POTW). 

3. Enforce and obtain appropriate remedies for non-compliance by any 
industrial user with any applicable pretreatment standard and require
ment as defined by Section 307(b) and {c) of the Act, SectiQn 403.5, 
and any State or local requirement, whichever is ~ore stringent. 

4. Issue {wastewater discharge permits, _orders, contracts, agreements, 
etc.) to all affected industrial users in accordance with the approved 
pretreatment program procedures and require the development of 
compliance schedules, as necessary, by each industrial user for the 
installation of control technol~gies to meet applicable pretreatment 
standards and requirements as requir.ed ~y Section of 
Sewer Use Ordinance • · 

·- ... -f-~:~ ~-r . 
. ::... 
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2 ~el' ~ 
· s. Carry out inspection, surveillance, and monitoring requirements ~~..I' '-"",O) 

which will detennine, independent of infonnation supplied by the <"~ 
industrial user, whether the industrial user is in compliance with ~~~ 
the applicable pretreatment standards. . r, 

6. Comply with all confidentiality requirements set forth in 40 CFR Part 
403.14 as well as the procedures established in the approved pretreat
ment program. 

7. Maintain and adjust, as necessary, revenue sources to ensure adequate 
equitable and continued pretreatment program implementation costs. 

S. REPORTING REQUIREMENTS 

The Control Authority shall prepare and submit to the {USEPA, Region V, 

Pennits Section or the State) a report on the _______ th 

of and the th of ----------- ------------- ------------
which describes the pretreatment ~rogram activities for the (previous 

calendar year or 6-month period or more frequently as required by the 

Approval Authority). Such report(s) shall include: 

1. An updated listing of the Control Authority's industrial users which 
identifies additions and deletions of any industrial users from the 

19 industrial waste inventory. Reasons shall be 
provided for the aforementioned additions and remQvals~ , .. , ·:. · .. 

2. A descriptive summary of the compliance activities init.iated, on9oing 
and completed against industrial users which shall include the number of 
major enforcement actions (i.e. administrative orders, show cause hearings, 
penalties, civil actions, fines, etc.) for the reporting period. 

. . . 

3. ~description of all substantive changes proposed for the Control 
Authority's program as described in Part III, Section A of this pennit. 
All substantive changes must ffrst be approved by (Agency Name) before 
formal adoption by the Control Authority. Hereinafter, substantive 
changes shall include, but not be limited to, any _change in the enabling· 
legal authority to. administer and enforce pretreatment program conditions 
and requirements, major modf ffcatfon in the program's administrative 
procedures or operating agreements(s), a significant reduction in monitoring 
procedures, a signifi~ant change in the financial/revenue system, or a 
significant change in the local limitations for toxicants enforced and 

· applied to all affected industrial users· of the sewage treatment works. 
. . 

4. A listing of the industrial users who significantly violated applicable 
pretreatment standards a-nd requirements, as defined by section 403.S(f) (2) 
(vii) of the General Pretreatment Regulations, for the repo_rting period. 
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5. The sampling and analytical results for the specified para~~ters as 
contained in Part 111. Section C of this pennit. 

6. (optional) The Control Authority shall submit to the (USEPA, Region v. 
· Pennits Section and/or State) by December 31 of each year, the names and 

address of the tanneries receiving the sulfide waiver pursuant to the 
procedures and conditions established by 40 CFR 425.04(b) and (c). This 
report must identify any problems resulting from granting the sulfide 
waiver as well as any new tanneries tributary to the sewerage system for 
which the sulfide standards may apply or any tannery receiving the sulfide 
waiver which no longer is.applicable. 

7. (optional) The Control Authority shall submit to the (USEPA, Region V, 
Pennits Section or State Pennit Section) by December 31 of each year, the 
name and address of each industrial user that has received a revised 
discharge limit in accordance with Section 403.7 (Removal Allowance 
Authority). This report must comply with the signatory and certification 
requirements of Section 403.12 (1) and (m). 

C. SAMPLING AND MONITORING REQUIREMENTS 
·.··· 

1. The Control Authority shall sample, analyze and monitor its influent, 

effluent and. sludge in accordance with the techniques prescribed in 40 CFR 

Part 136 and amendments thereto, in a·ccordance with the specified moni

toring frequency and schedule for the following parameters: 

Para112ters Units Frequency Sanpl e Tyoe . (2) Permittee 's 

. Total Arsenic (As) 

Total Cadmium (Cd) 

Total Chromium {Cr,) 

Total Chromium (Cr) 

Total Copper (Cu) 

Total Cyanide (CN) 

Total Iron {Fe) 

Total Lt~ad (Pb) 

Total Mercury (Hg) 

Tota 1 Ni eke l (Ni} 



( 1) Parar?Eters 

Tota 1 Pheno 1 s 

Jotal Silver (Ag) 

Total Zinc (Zn) 

Total Kjeldahl Nitrogen (TKN) 

Units 

4 

Frequency Sample Type (2) Permittee's 

(1) Approval Authority should include other parameters as needed. 
(2) Note whether sampling apply to pennitte's influent, effluent and sludge. 

O. SPECIAL CONDITIONS 

1. At no time shall the following daily influent values be exceeded by 

the Control Authority for the specified parameters: 

Parameters 

Total Cyanide (Cn) 
Total Cadmium (Cd) 
Total Chromium (Cr, T) 
Total Copper (Cu) 
Total Iron {Fe) 
Tota:·l Lead (Pb) 
Total Mercury (Hg} 
Total Nickel (Ni) 
Total Silver (Ag) 
Total Zinc (Zn) 
(Others) 

Mg/ 1 Pounds· l Day 

2. If the sampling data results from Part III, Section C of this permit meet 
the criteria of 40 CFR 403.S(c), then this permit will be modified to include 
influent values for these parameters. 

3. {optional) The Control Authority shall notify (USEPA, Region V, Pennits 
Section or the State) 60 days prior to any major proposed change in existing 
sludge disposal practices. · 

4. (optional) The Control Authority shall monitor the following industrial 
us·ers discharge for th·e specified parameters in accordance with the following 
frequency and schedule and submit the results to (Region V or the State) on 
the th of and the the of 

-----------------· 



List Users 

a. 
b. 
c~ 
(Others) 

E. RETAINER 

Parameter 

5 

Units Frequency 
Sample 
Type Notes 

The USEPA, Region V and the State retains the right to take l!gal action 
against the industrial user and/or the Control Authority for those cases 
where a permit violation has occurred because of the failure of an industrial 
·user's compliance with applicable pretreatment standards and requirements. 

. ·~ ' . ~.··~ ~ ... ··. ~ .· .·.~-· . 

~ . 
< •. 

..:- - . 
' .... ' . 

'"'· .. 
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PART III 

Page 14 

A. OTHER REQUIREMENTS 

1. Contributing Industries and Pretreatment Requirements 

a. The permittee shall opera~e an industrial pretreatment program in 
accordance with section 402(b)(8) of the Clean Water Act and the General 
Pretreatment Regula~ions (40 CFR Part 403). The program shall also be 
implemented in accordance with the approved POTW pretreatment program submitted 
by the permittee which is hereby incorporated by reference. 

b. The permittee shall establish and enforce specif1c limits to 
imp1e:nent the provisions of 40 CFR §403.S(a) and (b), as required by 40 CFR 
§403.S(c). All specific prohibitions or limits developed under this requirement 
are deemed to be conditions of this permit. The specific prohibitions set out 
in 40 CFR §403.S(b) shall be enforced by the permittee unless modif~"d under 
this provision. · 

c. The permittee shall, prepare annually a list of Industrial Users 
wMch, during .. ·the past twe1vemonths,-have·sign1ficant1y-vio1ated -pretreatment 
requirements. This list is to be published annually, in the largest newspaper 
in the muni cipa1ity, during the month of , with the first 
publication due • 

d. In addition, at least 14 days prior to publication, the following 
information is to be submitted to the EPA and the State for each significantly 
violating Industrial User: 

·' 

1. Condition(s} violated and reason(s} for v Jlations(s}, 

2 •.. Compl hnce action taken by _the City·, and ... · .-

3. Current compliance status. 
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STATE OF GEORGIA PART III 
DE?AR T\H::~T OF NATURAL RESOURCES 
r~NVlRON~iE~T AL PROTECTION DIVISION · Page l2 of 

.Permit No. 
13 
G\0024449 

. A. APPROVED INDUSTRIAL PRETREATMENT PROGRAM FOR PUBLICLY • 
. OWNED TREATMENT WORKS (POT\V) 

l. The terms arid conditions of ·the permittee's approved pretreatment 
program, approved by .. the Environmental Protection Division (E?O) 
at April 8, 1983 t (as provided for in 
Chapter j;f.J-6-.0:7lbOJ 01. tne Rutes a.-1a Regulations for Water 
Quality Control), shall be enf orceab'le through this permit. 

. 
2. Based on the information regarding industrial inputs reported by the 

permittee pursuant to Part III paragraph 8(2), the permittee will be 
noti!ied by EPD of the .avaiJabllity of industrial effluent guidelines 
on which to calcu!ate·auowable inputs of incompatible pollutants . 
based on best practicable technology for each industry group. ·Copies 
of guidelines wjll be provided as appropriate. Not later than 120 days 
following receipt of this iniormation, the permittee shall submit to . 
the EPD calculations reflecting allowable inpuu. from each major... . · 
contributing industry~ The permittee shall also require all such major 
contributing ·industries to implement necessary pretreatment require
ments, providing EPD •with notification of specific actions ta.ken in 
this regard. At th~t time, the permit may be amended to reflect the 
municipal facility's e!fluent limitations for incompatible pollutants. 

3. Starting on A:Jril 15, 1984 the permittee shall 
submit annually t~ i:.:-0 a report to mc.luc.;e t~·e 1ollowing information: 

4. 

a. A na::ative summary of-actions taken by the pe.rmittee to insure.: ,·. : 
that al! major contributing.industries ·co~mpJy witn the requirements · 
of the approved pretreatment program •. 

b. A list of major contributing industries using the treatment works, 
divided into SIC categories, which have been issued permits, orders, ! 

contracts, or other enforceable documents, and a stat.us.of compli-
ance for each Industrial User. · 

c:. The name and address of each Industrial User that has recelved a 
conditionally or provisionally- revised discharge ·limit. 

The permittee to w~ich ·reports are submitted by an Industri:il User 
shall retain such ·reports for a minimum of 3 year:s and shall make .. 
such reports available for inspection and copying by the EPD. This 
period of retention sh~ll be extended during the course of any un
resolved litigation regarding the discharge of pollutants by the 
'Industrial User or the operation of the approved pretreatment program .. 
··or when requested by the Director. · · 
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S. L'lDUSTtllAL f>RETREATMENT STANDARDS··· .. 

t. The petmittee shaU require all lnd~strial discharger$:.int9 the_ pet"ntitted 
~ystem. to meet Stc:te and F~deral Pre~reatm~nt :~egt;iiat!ons pi-Qm~ted 
in response to Se~1on 307(b) of the-Fede~! Ac:t.;·>Other mforrrtatt• =MY 
-b~ needed r=.l~!ding .~ew _in~u.st.ri~ disehatges and wUl J:)e requeste(j ft'Oft'l 
the pe'l"n~t~ee ;.after !PO has received no~ Qf:the new indust..-i~ Qb~rge. 
• • ' ' • • • .'.f·· ·':If. \ ~· ' ,•.,. ·~ . ' ' .... ~~,' -"""'!' ~ ,. • .. • 

2. A major· c:ontrib~utlng-indu5try is one tnatitO·ha.s a !low of .so,ooo gallons 
or more per average wo:k day; (2) has a flow grea-:er than five percent of 

·. the-flow"~rried,~by~me·municipa.l system receiving the waste; (3) has in 
lt.s-wute:a·tQxiepollwant<in to~amounu as defined in standards issued 
U"'tc1U:!ec:ticn-.307(al ot the:. ·Fed~al Act; or (4) has significant impact, 

_ ~i1~et singly= ih. c:ortUimancn with other· contributing industries, on the 
· treatment ~<$·or the:quality;of its e!t1uent,:at' interferes with disposal 

of iu sew.age sludge~~; . . . .· ·-·~ . 
;t ._ • • • 

3. . Any ch$'ff~ iii. fhe definition ,ot a major contributing_ industry as a r:su! t 
. of: promulgations in respcnse t1:1·$ection 307 of the Federal ·Act shall · 
·· becc~e. a pan of this.permit. · · 

C. ··• REQUIR!M:ENTS FOil EFFLUENT I..IMIT'ATIONS ON-POLLUTANTS ATTRIBUTABLE 
TO. lNOU!TRIAL USERS . 

/. 
) ' ' 
\ : /" . '."" t\ 

' I: 

. . . . . 

1. Etf!h.ie .. '1t:'ffmiuti~ for the permitte~'s disch~rge are listed in Part 1 of 
t1'ffs vEfrmit.-. Om~rc~pollutants at-:r-ibutable tp "inputs from major con:ributing 
industr.:i:ss ;using,· the: munidp.ai s.:it<':JJ~em may also-:~: present. in the permittee's 
dis:c:i-..ar~ .. At·suc:h>;ime:·as-:sqfficietrt·information·.bec:omes.available to ·est:iblish 

· Jimir&tian~f~ Such poll~ this permit may be :revised to specify effluent 
limiiation.s for- any or all o.~~,such other pollutants in accordance with best prac•i
ea~le technology ti ·\vatec-'.q-tity standaras.,,·Once, the·specifrc nature of indus
triaf eon!r ibutiofi$'.i-t:tas been:'iden-ntled~·:dat• colle(:tion and re porting requirements 
mayb~ i.v-tea.·fot' otbf!t°:}>ata~$drt addiiion to those speeified in Part I of this 
pennii.. . ... -·. 

2. Witb-regar6 to me e!tWeni reqwemen.u listed ir\.'Pari>I o1 this permit, i1 may 
·be ncrcusary fCf'. ~ perniittet to supplemen~·-the;-req:Uirement~ of the State . 
and· f'.edetal Pretr.ea:tmet~'·Regulations 'to· ensvt"e: C:omp!ian.C:e by the ·permittee 
with all appUc:ablo .etfl\ientlimi:tations.:. SUCh aetions by the permittee: may be 
nerc:tss.ary regarding some or all of the:·major_ conttiputing~ i~dustries discharging 
to- the municipal $yste:n. - · " · 

. Information 8'3-sour~es Center 
Us Er'.;I\ ('' .; ., ,, 

r1·1 ~,__.- • ::.< · ·. • • ~· , ... ·I 
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