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Part .1
Page of
Facility No.:

PRETREATMENT PROGRAM IMPLEMENTATICON
RECUIAEMINTS

The permittee shall implement the Industrial Pretreatment Program in

‘accordance with the legal authorities. policxes. procedures, and financial

provisions described in the permz:tee s pretreatment program submission’
entitled, ,
dated , approved by EPA on » and the General
Pretreatment Regulations (40 CFR 403). At a wminimum, the following
pretreatment izplementation activities shall be undertaken by the
pernittee:

(1) Enforce categorical pretreatzent standards promulgated pursuant _to
Section 307(b) and (c) of the Act, prohibitive discharge standards as
set forth in 40 CFR 403.5, and local limitation specified in Section

of the (*) (**) whichever are more stringent or apply at

the time of issuance or modification of an (***). Locally derived
liritations shall be defined as pretreatczent standards under Section

307(d) of the Act and shall not be lizited to categorical industrial

facilicies.

(2) 1Issue (***) to all significant industrial users. (***) shall contain
izirations, sacpling protocols, compliance schedule 1if appropriaste,
reporting requirements, and appropriate standard conditions.

(3) Maintain and update, as necessary, records. identifying the nature,
character, and- volume of '~ pollutants contributed -by significant
industrial users. Records shall be maintained in accordarnce with Part
11. 10.3.a. ’ :

(4) Carry out inspections, ‘surveillance, ‘and moriitoring ' activities on
significant industrial users to determine compliance with applicable
pretreatment standards. Records shall be maintained . in accordance
with Part II 10 3 a.

(5 En.orce and obtain remedies for non-compliance by any significant
industrial . users with applicable pretreatment standards and
requirexzents, ’ '

* City, Village, County, Town, etc.
* & Code, Local Law, Ordinance, etc. . )
kxx Industrial discharge permit, Agreement, Contract, etc.
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Page of
Facilicy No.:

B. Pursuant to 40 CFR 403.5(e), whenever, on the basis of informaction provided
to NYSDIC or the Water Division Director, U.S. Environzmental Protection
Agenecy, it has been deterxzined that any source contributes pollutants in
the perczittee's treatzent works in violation of Pretreatmeat Standards
Existing Sources, New Source Pretreatment Standards or National
Pretreatment Standards: prohibited discharges, subsections (b), (c) or (<)
of Section 307 of the Clean Water Act, respectively, notification shall be
provided to the permittee. Fallure by the permittee to co=mence an
appropriate investigation and subsequent enforcement action within 30 davs

of this notification may result in appropriate,enforce:ent action against
the source and permittee,

C. Saopling

Note: Effluent limitations and sampling and analyses requirements for POTW
influent, effluent and sludge will be identified in Tables 1, 2 and 3 of
Part I of cthe facility's SPDES Permit. These will be POTW specific
and will be inserted at the same time as implementation language, 1if
available. 1If not, a reopener clause would be utilized (see Specialem
Condition 1).

D. Reporting

-
-

All pretreatment reporting requirements shall be submitted to the following
offices:

Departzent of Environmental Conservation
Regional Water Engineer

Department of Environmental Comservation
Water Division

50 Wolf Road

Albany, NY 12233-0001

-Dr. Richard Baker, Chief
Permits Administration Branch
Planning & Management Division
USEPA Region 11
26 Federal Plaza
New York, NY 10278

(applicable only if checked)"
County Health Department

E. The permittee shall notify NYSDEC 60 days prior to any wmajor Pf°P°51

. change 1in sludge disposal methed. NYSDEC wmay require additiond
pretreatment wmeasures Or controls to prevent or abate an interference
{acident relating to sludge use or disposal.

- 27

A *\{' )



3

Part 1
Page of

Facxlicy No.:__

The permittee shall provide to NYSDEC a (***) report that briefly
describes the permittee's progranm activities over the previous (**xx)
months. The initial report shall cover the period from to

requiredment to require less frequent reporting if ic is aete'nined tha: tne

data in - the report does not substantially change from period to period
(xxxxx) This report shall be submitted to the above addresses within 28
days of the end of the reporting period and shall include:

(1) An updated industrial survey, as appropriate.
(11) Results of wastewater sampling at the treatment plant as specified in
Part I, Tables 1, 2, and 3,

(i11)Status of Program implementation to include:

(a) Any substantial wmodifications to the pretreatment program .as
originally approved by USEPA to include but not be limited to;
local limitations, specilal agreements and sctaffing and funding
updates.

(b) Any interference, upset or permit violations experienced at the
" POTIW directly attributable to industrial users.

(c) Llisting of significant industrial users issued (*x),.

(d) Listing of significant dindustrial wusers inspected and/or
monitored during the previous reporting period and summary of
results.

(e) Listing of significant industrial users planned for inspection
and/or monitoring for the next reporting period along with
inspection frequencies.

(f) Listing of significant industrial users notified of promulgated
pretreatment standards, local standards and any applicable
requirements under Section 405 of the Act and Subtitle C and D of
the Resource Conservation and Recovery Act, as required in 40 CFR

Part 403.8(f)(2)(4i1).

(g) Listing of significant industrial users notified of promulgated
pretreatment standards or applicable local standards who are on
coznpliance schedules. The 1listing should include for each
facilicy the final date of compliance.

*% Irdustrial discharge perzits, Agreements, Contracts, etc.
balaky Specify fraquency (semi-annual or annual)
* % %k Six or 12 months . .
Rrkkk The permittee shall 2lso report on the pretreatzeat progras
activicies of all contributing jurisdictions
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Page of
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(h) g;anned changes in the implementation program.
(iv) Status of enforcement activities to include:

(a) Listing of categorical industrial users, who failed to éubziz

baseline reports or any other reports as specified in 40 CFR
403.12(d) and in Chapter Section of the (*)
(%%),

(b) Listing significant industrial users nor complying with federal or
local pretreatment gtandards as of the final cozmpliance date.

(¢) Surmary of enforcement 'activiﬁies taken or planned against
non-cozplying significant industrial users. The permittee shall

provide public notice of significant violators as specified in 40
CFR Part 403.8(f)(2)(i1).

Specizl Conditions (case-=-bv-case)

The following types of requirements should be inserted into a POIW's SPD‘.-‘
perzit when special circumstances are encountered, such as continuing
noncozpliance or significant or unusual industrial discharges, which could
cause interference, pass through, or sludge contamination.

(1) This permit shall be wmodified to incorporate appropriate effluent
limits and sampling and analysis requirements for priority pollutants
(substances of concern) based upon available ‘sampling data.

(2) The permittee shall monitor the following major industrial users for
the pollutants of concern on a [frequency, e.g., monthly, quarterly]
basis and forward a copy of the results to NYSDEC.

List Industrial Users List Pollutants of Concern
(Detection limits)

a. i.

b. i1.
c. _ 1114.

*

City, Village, County, Town, etc.
*%

Code, Local Law, Ordinance, etc.
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(4)

(5)

Part 1
Page __ of
Facility No.:__

The perz=ittee shall evaluate the impact and, if necessary, establish
and enforce regulations to control the introduction of septage waste
frcm commercial septage haulers into the POTIW. These 1local
regulations shall be subject to approval by NYSDEC.

The‘ pernittee shall provide inforzation as required by 40 CrFR
403.12(i) and (j) regarding removal allowance.

Upon request of NYSDEC considering information -that receiving
waterbody use wmay be impaired, the permittee shall evaluate pricrity
pollutant discharge(es) to receiving waters through the following
combined sewer overflows (CSO's)___ . If NYSDEC determines that such
discharge(s) are significant and receiving waterbody use is impaired,
the permittee shall investigate the characteristics, mnature ané.
frequency of such discharge, and effects, and present a plan of action
to reduce the discharge of priority pollutants.



Scecial Cendition - Chlorine

This permit shall be modified or alternatively revoxed and reissca?

ons of

to comsly wich or reflect the evaluations and/or reccmmencdati

the disinfection task force ‘and any resclting efiluent standard or
linmicatien. .
Pretreatment Progranm

ZPA by lietter of November 10, 1983 approved the Citw of Danvi
Pretreatment Prograxm. By this appreval, 2ll provisiorns and T
tions ccnteined anc relerenced in the Program are zn enforcea:

garz of this N?DIS Permirt.

The City of Danville shall submit for approval
Conztel 3card within 180 davs of the effecrtive
2 Toxics Mcnitering Progran. .
Control 3oard shall review the
g Program within 90 days after

The City of Danville shall

to the State
date cf the »e

o
e

ol
c

implement the Toxics Monitoring Pr
wichin 90 davs aizer notification of the State Water Control

aprroval a2nd the provisions contained within the ?rogzram shal

an enforceable rpart of this NPDZIS Permict.

V- 0O
0

ater
roic
.
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STATE OF GEORGIA = " PART 1II
DEPARTMENT OF NATURAL RESOURCES . :
ENVIRONMENTAL PROTECTION DIVISION * Page 12 of 13

Permit No. G0024449

A. APSROVED INDUSTRIAL PRETREATMENT PROGRAM FOR PUSBLICLY -
OWNED TRZATMENT WORKS (POTW) |

l. The t=rms and conditiens of the permitte=’s approved pretreatment
progrzm,.approved by .the Environmental Protection Divisien (E2D)
on 2zzil 8§, 1883 , (as provicad for in
Chapter S»i-2-0-.Uu7\6D) OL.INe Xuies anc xeguiations fer Water
Quality Conzrol), shall be eniorceable through this permit.

2. Based cn the infermaticn regarcing industrial inputs reported by the
permitiee pursuant to Part Ill paragraph B(2), the permittes will be
notified by EPD of the availability of industirial efiluent guidelines
on which to calculate allowable inputs of incempatible pollutants
based cn best practicable.technology for each industiry group. Cogsies
of guicelines will be provided as approprizte. Noi later than 120 cays
feilowing receipt of this infcrmation, the permittes shall submit t0
the ZPD czleulaticns reflecting zllewable inputs from s2ch major
contriSuting industty. The parmittee shall also require all such major
ceatributing -industries 10 implement necessary pretreatment require-
ments, providing EPD with notilicztion of specific actions taken in
this regard. At that time, the-permit may be amendad 10 reflect the
municizzal facility's eflluentlimitzations for incomgatible pellutants,

3. Startingon 2zzil 15, 1984 : the permittee shall
SUSmMIT annually 10 oo L a repert 10 unciuce tne lollowing informatien:
a. narrative summary of actions taken by the permittee to insure

! major contributing industries comply with the requirements
approved pretreatment program. .

b. A list of major contributing industries using the treatment works,
diviced into SIC categories, which have been issuecd permjzts, orders,
contrac:s, or other enforceable documents, and a status.of compli-
ance for each Industrial User.

c. The name and address of each Indusirial User that has received a
conditionally or provisionally revised discharge limit.

4.  The permizitee to which reports are submitiad by an Industrial User
shall retain such reports for a minimum of 3 years and shall make
such reperis available for inspection and copying by the EPD. This
period of retention shall be extenced during the course of any un-
resolved litigztion regarding the cischarge of pollutants by tne
Incustrial User or the oceration of the approved pretreatment program

Cr wnan reguestes Sy the Dirscicr.,
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SARTMENT OF NATURAL RESOURCES

BE

OF GECRGIA PART Il

ENVE ONMENTAL PROTZCTION DIVISION Page 13 of 13

Permit No. Gi0024449

s T e all incdustrizl d'sc.‘"ar;e:' nto the permitted
t State and Fecera! Pretreztment Rec\_& tiens premulzzted
Se::xcn ;.;/(53 cf the Federz! Ac:. Ciher infc

arding new ingustrizal ¢i scharges anc will be requeste '
the permizige 2frer £PD has received netice of the new incusirizl di

f)

N4

A mzjor contributing industry is one thet: (1) has 2 flow of 50,000 gallens
Cr mcre per av erage " work day; (2) n2s a flow greater than live percent ¢!
:h_ ilow carrjed :) the municipzl sysiem receiving the waste; (3) has in
its waste a texic pellutant in toxic emeunts &s cefined in stancards issued
mf‘" Seczien 307(&) cf{ the Federz! Acs; or (%) has sxom.xc;m impacs,
singly or in comZinzticn with other centributing industries, cn the
sreatment works-or the guality of its eifluent, or 1n.erf¢.’es with disposal
j ewzge sludge. - ...

n
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asuls

in the cdelinition of 2 majer contributing :ncustr) asare
icns in rescon se to Secticn 307 of the rederz! Act shzll
. .

FELUINT LIMITATIONS CN POLLUTANTS ATTRIBUTASBLE

1.  Ziluent limitztions for the permittee's discharge zre listac in Part | ef
This permit. Other pollutants atiributabie 107inputs from major contrituting
incustries using the municizal svs‘er'\ may alsc be present in the permitiee’s
cischarge. su;": time as sufficient information becomes aveileble to estzblish
Lmitations for such pollutants, this permit may be revised 0 specify effjuent
llmi:anms for any or all of such other polluiznts in accordance wWith best practi-
czble technology or waier guality standards. Once the specific nature of incdus-
rial ceniributions has been identified, czta collection and reperting requiraments
may be levied for other paramerters in addition 0 those specified in Part I of this
permit.

2 Withregzrd to the efiluent regquirements listed in Part [ of this permit, it may .

be necessary for the permi ttee 10 supplement the rec_uxremen.; of the State
and Fegerzl Pretreatment Regulztions to ensure compliance by the nermijttes
with all applicable effluent hr-u ztions. Such-actions by the nermitiee may be
necesszry regarding some or zll of the major contributing industries discharging
10 the municipal system.
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the Publiciy Owned Treatment Works or POTW) to aic che Stace In zhe manzigy

ment of the Local Pretreatmentc Progfram established pursuant to the afore-w

mentioned regulations and starutory authority.
Seczicn II. Responsibilities of POTW and DZM

The pretreatment program will be administered at the local level with staca

participation as described herein, after the PCT~ has taken cectzin enasiins

actions, These action comnsist oI, but are no:r lizmitec to, anmen -hg ics

sewer use ordinance to meet mininmunm requirements of stzte and federal precrez:~
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ing and incdustrial user - (IV) shr"e in &n aceazptetle
formzt, anc reaching agreement on a pretreatment inmplementation schecdulie in
the POTW's NPDES Permic...

The P0Tw will have assumed respensibilicty Zor performing the following Sctivi-
tiés:

a. Concuct an Industrial User Survey including idenmtificaticn of incus_gms”

users and cthe character and.volume of polliutants concributed to the Tuiw

by the industrial users.

b. Submit an evaluation of legal authorities to be used bv rhe perxziiiee o
apply and enforce the requirements of sections 307(5) and 402(v) {s) o:
the Clean Water Act, including those recuirements outlined in &0 {rR 403.:

(£) (1) and .0905.

c. Submit a determination of technical information (including speciiic requics
ments of 40 CFR 403.8 and 0905 and .0908.)

d. Submit specific YOTW effluent limitations for prohibited pollutancs conir:

buced to the POTW bv industrial users.

e. Submit design of 2 monitoring program which will implement the requiramern

of the Stare and Federal regulations.

f. Submit lis:z of monitoring equipmenc recuired by the POTW to implement Ine
nretreatment DProgram and & description of municipal Zacilities T -
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g Submit an evaluation of financial programs and revenue sources as

recuired by &40 CFR 403.8(%) (2), and .0903 () (3) which will b>e

emc-loved o Implement tne pretreatment progranm.
R, Submiz 2z recuest for precreaztment progranm approval (and remcval cre-

iz approval, if desired) as required by 40 CFR 402.¢ anc .G%CS.

The DEM will review removel credit recuest anéd will maxke &anh appreprizte

cecermination.

Fundarentaslly cifferent Zactors variznce request dy a given categzoery ©

incduszry mav Se commenced upon dv the POTW., DIM will =ake a preliminary

(21
(A1

o.

fundzmentally cilferent Zazctors €9 net

P emd o . mera K
finding znd cdeny the recues: I

2A

m

exist. If such factors are founcé to exist, DEM will forward to

recczmendzacion that the request be approved.

Section III. Per=it Review ané Issuance

Applications by zn IU for a POTW Incdirect Dischearger (2ID) Permic will
consist of an engineering report conforming to a prescribped format. This

apolication should be submitted to the POTy for review and ccament,

Pretreatment pernits will be issued by the POTW staff., A crzic of eac:

"

proposed permit will be provided to the IU wizh a 30-cay cemmen
The POT; will issue PID Permits to primafy industries (as deiined Ty 40
CFR 403) and significant industrial users. (For the purpose ol this
agreement, che term "significant industrial user” shall mean an It which
discharges gréatér than 0.025 MGD to a POTW, .or greater than 5 percent
oI the hydraulic or organic cesign capacit ci :he'receiving P074, or an
IT having a priority pollutant in its discharge.)

Setermination of IU's retreztment standard sﬁScatégory ang FIJ Permic

TEILC0TEL TTRITeEeTITenI ESI&ni3ris &are crneveiasd
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macde py the POTW with concurrence by DEM. Minimuz acceptable IU pre-
treatment standards will be those promulgated by EPA, and adoptad by the

cs recuirements :aY¥ supersede national stancards if
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ity.

(o

more restrictive fer purpeses of protecting Water Qua
Prchiai:ive.pretreatment determinations will be ﬁade in accorcance with
the POTW ordinance. The POTW ordinance will be required to meet the
minimun cricerie expressed in 40 CTR 403.5(b).

Permits will be issueﬁ uncer POTW procecures and will require renewal

a2t established intervels excepr tha

fied or revised

b

pernics may be mod

, 8t such time as IU process changes

(o]
rt

upen the adoption of new stancdarcs

beccne faccor.

18]

Section IV. Compliance Assurance

Y

All permitted IU's shall be regquired to submit self-monitoring datsz

m
n

monthly intervals to the POTW (unless ocherw?se instructed). These
moncthly reports will be submit:ted on standardized forms and due at reason-
able reporting intervals, established dbv the POTW,.
The POTYW will maintain a compliancé evaluation system for permittec U's
with overview by DEM. Copies of viclation notices concerning compliiance
evaluation by the POTW will be provicded to DEX.

Primary and significant induscrial users will receive at least one conmpliance
evaluation inspec:}on‘and one compliance sampling inspec:ibn by ﬁhe POTW each
fiscal vear. The DM will overview this activity. All compliance inspection

5y the POTW will be nainrained as a wrictten report for acccuntability purposes.
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Section V. Enforcement

The POTwW must play the lead role in enforcement. Enforcemen: nay be a

™

joinz efforc wiza DEM overview, he POTW shall keep the Dt informel
concerning all enforcement actions initiarecd,
The DEM has the authori:ty to overview and if necessary to eniorce agains:t

non-comrliance by industrisl users when the POTw has £ailed zo agt or nas

acted to seek reliei but has sought a penalry which the director {inds :o
be insuificient.
The enforcement of P0TW pretreatment prograns by DEM is cecaductec throuzh
the POTW's NPDES pé;mit.

Section VI. Reporting ané Transamittal of Information
Tne P0T4 will advise the D=M of all iatroductions of new pollutaats izto
the POTW,
The POTW will ctransmic o the DZM a copy of all compliznce insyecticns
performed at IU facilicies by the POWW,
The DEM will transmit to the POTW a copy of all compliance inspections per
formed at IU faéilicies by the DM,
The DEM will‘notify the POTW of the applicabpilicy of prerreatment scancersc
as final scandards.are prcmulgaced to EPA anc adopotad by the ZMC. Th

industrial user inventory provicded by the POTW will be used as the tasis

notifications to appropriate IU's.

Section VII. Revisicns to Agreenment

Yy
[
[ (1)
O
o

Tier o

This agreement may be reviewed annually during the fourth qus

ear (beginaing October 1 and ending Septemder 30) with revisions

[})
(15
[]]
m
m

t0 2cth parties nade zt that time,
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Permit No. IN 0025753

INDIANA STEEAM POLLUTION CCNTROL BOARD
AMENDED AUTHORIZATION TO DISCHARGE UNWDEIR THE

NATICNAL POLLUTANT DISCHARGE ELIMINATION SYSTEM

In compliance with the provisions of the Federal Water Pollution
Control Act, as amended by PL 92-500 and PL 95-217, (33 U.S.C. 1251 et seq.;
the "ACT"), and Public Law 100, Acts of 1972, as amended (IC 13-7 et seq.;
the "Environmental Management Act"), the National Pollutant Discharge
Elimination System (NPDZS) discharge Permit No. IN 0025755, issued September 1,
1984, to the City of Goshen, located at Goshen, Indiana, is hereby amended
by the revision of pages 8 and 9 of 11, and the deletion of page 10 by the
addition of pages 2a, 8, and 9 of 11. The additional pages establish -
conditions for the operation of a local pretreatment program by the pegmittee.

All terms and conditions of the existing permit not modified by
this document will remain in effect. Further, any existing term or coadition
which this modification will change will remain in effect until any legal
restraiagt to the imposition of this modification has been resolved.

This amendment shali become effective on the date of the signature
of the Technical Secretary.

This amendment shall expire at midnight, August 31, 1989.

Signed this day of ' ' , 1984,
for the Indiana Stream Pollution Control Board.

Technical Secretary

ﬁ‘--‘ \c::;
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is required tc operate aa industrial pretreatment program as described in

Permit No. IN 00257533
Page 8a of 11
Date Revised:

PART 111l

Requirement to Operate
a Pretreatment Program

The permittee, hereinafter referred to as the "Control Autho.x AT

the program proposal approved by the Indiana Stream Pollution Control 3oard.
To ensure the program is operated as approved,. the following conditions anc
reporting requiréments are hereby established:

The Control Authority (CA) shall:

1.

Submit a schedule for implementation of its program within sfx
(6) weeks after the issuance of this modification and report.its

‘progress in implementing the pretreatment program during each

calendar month by the 28th day of the following month to the
attention of the Pretreatment Group, Division of Water Pellution
Control, Indiana State Board of Health. This reporting requiremen:
may be terminated by written notification from the Indiana Stream
Pollution Control Board without public netice.

Issue discharge permits to all affected Industrial Users (IUs) in
accordance with the approved pretreatment program procedures

- within six (6) months after the issuance of this modificaticn.

The permits shall require the development of compliance schedules,
as necessary, by each industrial user for the installation of
control technolegies to meet applicable industrial user discharger
limits and other pretreatment requirements.

Enforce the industrial pretreatment requirements, including
industrial user discharge limits, of the municipal sewver use
ordinance and discharge permits issued pursuant to the ordinance.
In addition, the CA is required to report IUs that are in violatic

of the ordinance in April, July, October, and January The

report shall include a description of corrective actions that
have or will be taken by the CA to resolve the violations. Send

~all reports to the attention of the Compliance Section of the
- Division of Water Pollution Control, Indiana State Board of

Health.

Carry cut inspection, surveillance, and monitoring requirements
as described in its approved program which will determine,
independent of information supplied by IUs, whether IUs are in
compliance with the industrial. user dxscharge lxmxts and other
apolxcab’e pretreatment requirements.

\






state of Wisconsin






Fer+s 11, Section &
WPCZS Permle vz, WI=022%562) -2

Tne permitTee ls reculrec <o crecete en Incustriz! fretresTment srcgrem es cescribed in tre srocrem

gszroved Sy <+he Cesertrent of hNeturel resources anc ThetT comdlies wvith <he reqQuirermerss see femr i
N° 21k, Wis, Acm, Csce.’ Tc ensure The pregrer is coerstec ln scccrsence viTh The ezpreves orcacer, Tre
‘ellonlng conZlticms anc recuire~ents :re nerely establilsrec:

i. lrver=gries

&, Cnerscter anc volume c¢f Incustriel Dissherges

The cermiTree shell reintein ¢ current inventory c¢f <he cenerezl che~zgter enc volute cf
wasTewaTer ThaT incusTrisl users'cis::crge TC The TrezTment works &nc sheail ypcete The
irsusTriel uvser survey annuelliy 2a¢ reporT eny chanoes In the survey 75 The wiscensin
Desartment ¢! Neturel Resources -y resruary 28th of esch ;egr.

5. Fricrity Focilytents enc f::i:loacl rgenic Caﬁacuthl

The permivTTee sheli coniuet en irventery ¢! priority poliutents es Ceflrec v tre LU,S.

P
=
="/,

enc snzll elso icenTlty eag cuentify esclvicrel crganlc compsunts which occur In The influernt,

eifluent an¢ s!iycce. The invertcry shel! be comcleted =y larceh 2!, 627 enc shell consiss 27

i3 Se~zfingc 2nc zrnalysls ctf Tne inf}uen? enc eff{lyent for <he prilerity polluszrts, The
sa=pling snell Ce cene cu~lrng & cey when IrZustriel dlschzrges ere oczurrirs 2t remel <=
meximynm levels. The sewstes shell be 7Z-hour comscsites, excent for voletile organics
which sheil ze Tsmen Dy cres samsllng *echniques. Anelysls for The U.S. 5?i Oreemie
Pricrley FeliuTenss shall de cericrec using U, S8, €5k methoes %24 enc €25 (July 1682
version ¢r =cre recent versisnl.

2) Sempling enc enelysls of ¢ slucge sampie for <he priorlTy polluTents, The siutge szmsle
shell be & composite of veexly sempies tixen cver 2 perlcc of 2t leest cre menTn curing
The yezr, Anelysis of slucge semples for U.S. £3A Crgenic Prilority Poliveents sréil elss
follow metnocs #£62¢ and ££25 cited in |) gdcve except f&r roclticeTtions 10 The sancies
prezetetlicr enc extrection tecnniques eosrosriete Tc slucoe eneiysis,

) Semgle cecllestion, sTorzgce end enelysls shell conform Tc The procedures recommencsc Dy
’ The UerarTrent., Special sempling eng/cr preservetion procecures wlll te reculres for
“hose pollutants which deteriorete rezicly, The lecerTrert will previce ecsiticael
guicance on sampie ceilection, s*torage end anelysis &% the permiTriees recuest.
24) ln 2gdivicn To The prioriTy polivtents, & reascnzdle atremst shell be mace ve Icentity
&n¢ cuanTify The fTen MOST £DUNCERT cCOnsTiTuents of eech exTract (exclucing srlorivTy
pollutents and unsutsTitiTec alliphztic compouncds) shown 10 be present ty peess o~ The
T2l lon plers (reconsTructed gis cnromatograns) more thzn ten times higher Then <ne
eciecent sacxground nclse. Icentiflcetlon shell be etTem:zied <nrough The use ¢t The U.S.
EFA/NIR computerizec ilorary cf mess spectre, vith visual confirmetion by en experlenzec
enelysT. Ousrtlflczticn rzy be on orcer—{=meznltuge estimeTe besed upeh goroerisen wiTn
en interre! s?eﬁcch. ' '



2. Cor=ral and Enfcrcener”

. 2

.. ineuseriel User Comollence Schecdules
The permiT=ee shell reguire *re cevelcpment of compllence schedules, es necessery, dy eezn
tacusTriel user for <he Iaste!lztlon cf centrol Technologles t0 mest 2xsilicezle IncusTrizd
user ¢lscherce limits ane cTrer pretrestment regulrerents and snail lssue Cissrarce ser=i=s
IncusTrigl uvsers In 2ccsriance with The 2IIrlvec jrevtrestTenTt proectem precscures by
Sesve=der 17, 1634,

s, lazustrlal User YiolsTlon Repore
Tne permitree shel! erforce The incusTrilel pretrestment requirements Inclucling ineus=~riel u:
ciscnerce limits, c? the Section £.11 ot *he Coce of Orclnances. In ecCliTion, The peral—e
ls recuired <z renorst querterly incustriel users thet are in violeTion ¢! The orcirence ¢ -
Cecartment of heturel Ressurces by 20 ceys f‘ollowing the enc of eaen querter. The rezere
shall-Incluce 2 cescription o! corrective 2ztions shet have or will be teaken dy.tne sermice

-
e¢c resclve Tre violetiens., The flrsT rescrt shell be due Seztemder 30, i654. ¢ Thers ece
Irsustele!l vsers in violetlon curling & quarter, The report shoulf so sTeve.,
3., tangal Prozrem Reviews

2. Progrem Stfectlveness Anelysis
The pemiTtee shell by March 1, anncelly eveluate the effectiveness 0f The cresrezsmerns
pregram, end sutmit o reserT To Tthe DeserTwent. The repo~T shell incluze & srief e
sre work performed curing The year lIncluding The numbers cf permiTs issuve¢ eng in'
rumters enc kincs of lncusTriel user rezcrts reviesed, numder of lasdecTisas an¢ m:;]fcrl:;
surveys ceriucted, ducgcetT 2nC perscanel essigcnec To the progrem, & gcen2ral Cissussica ¢f
progTET Srogcress in reeTing The ctjectives ¢f The LeCresse Pretreetent Program togecher .
SLUTTArY CCTTenTs &neC recamTenczTions.

t.

Freeram Moclilicetlons
Any signlfiéan? praposed srogrem modjiflceticn shall be susmitted tc the Cepartment of Naty
or ess rel. hereinefver, & signiflcznt progrem modlficztion shet!l incluce, be
te¢ 1¢ D vy chenge ir eredling leg2| ezuthorlty to zominister anc enforce
gre<resTTenT proc-e- cencitlons ancd reculrements, mejor mocliflcetion In Tne program's
sorinistretive procecur® or cperzting egreement(s), & slonlflcant recuctlon in meaitering
procedures, & sligniflcant chenge In the flnancial/revenue system, 2nd a signiflceat chenge
(Inclucling any relaxation) {n The locs! limitaTicns for toxicents enforcac anc eppiliead To
atfected IncusTrial uvsers of *he sewage Treetment wvorks,

Resouvrces ¢
nct be tim}

4, Speclel Conclflbns

Survellisnce

The permlteee shell recuire the submlssion cf, receive end review self-menlTering rezerts
o0Ther nctlces ‘rom lndustrizl users In sccordence vwiTh The approvec pretreeTment pregren
proecedures. The sermiTree snell else cerry out Inspection, surveilience, oad monizer
recuire~en~s wnlech will ceternine, ingepencent cf IntormeTion supolled dy he Incu -s
vhether The InzusTrizl users ere In compllznce with the lncustrieal user ¢lscrerge Tinivs ¢
cTrer sxzilcesie presrestent reculrements, '
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Region V Model Language






DRAFT COPY
ATTACHAENT 3 SUBJECT TO REVISION
OIHER REQUIREHE&TS

APPROYED PRITREATMENT PROGRAM CONDITIONS

Under the authority of (Section 307(b) and (c) and 402(b)(8) of the Clean
Water Act or appliceble State law) and implementing regulations (40 CFR
Part 403), the permittee's final pretreatment program app]icatibn as submitted

- on ' is hereby approved. The permittee, hereinaf:er

referred to as the "Control Authority", shall apply and enforce against
violations of categorical prétreatment standards promulgated under

Section 307(b) and (c) of the Act and prohibitive discharge standards as set
forth in 40 CFR Part 403.5. The Control Authority shall implement ihe condi=

tions of the Approved Pretreatment Program in the following order:

A. APPROVED PRITRZATMINT PROSRAM CONDITIONS

1. Apply and enforce the legal authorities and procedures as approved on
which shall include, but not be limited to, those
specific local effluent limitations established pursuant to 40 CFR
403.5(c) and enforceable on industrial users of the system for the
parameters listed in Part Il]l, Section D of this prmit in accordance
with the approved program plan industrial allocation scheme.

2. Maintain and update, as necessary, records indentifying the nature,
. character, and volume of pollutants contributed by industrial users
to the publicly owned treatment works (POTW).

- 3. Enforce and obtain appropriate remedies for non-compliance by any
industrial user with any applicable pretreatment standard and require-
ment as defined by Section 307(b) and (c) of the Act, Section 403.5,
and any State or local requirement, whichever is more stringent.

4. Issue (wastewater discharge permits, orders, contracts, agreements,
etc.) to all affected industrial users in accordance with the approved
pretreatment program procedures and require the development of
compliance schedules, as necessary, by each industrial user for the
installation of con:ro] technologies to meet applicable pretreatment
standards and requirements as required by Section . of
Sewer Use Ordinance .




-8, Carry out inspection, surveillance, and monitoring requirements 6a9 C2<)

2 v/

which will determine, independent of information supplied by the (27
industrial user, whether the industrial user is in compliance with JZZO
the appliceble prezreatment standards. 7

€. Comzly with 21l confidentiality requiremsnts set forth in 40 CFR Pars
403.15 as well as the procedures established in the approved presreaz-
ment program.

7. Meintzin and adjust, as necessary, revenue sources tO ensure adequate
equitable and continued pretreatment program implementation costs.

RIPORTING REIQUIREMENTS

The Control Authcrity shall prepare and submit to the (USZPA, Region V,

Permits Section or the State) a report on the : th

of and the ' th of

which describes the pretreatment prcgrem activities for the (previous
calencar yeer or 6-mcnth period or more frequently as required by the
Apsreval Authority). Such report(s) shall include:

1. An updated listing of the Control Authority's industrial users which

identifies addizions and deletions of any industrial users from the
19 industrial waste inventory. Reasons shall be

proviged for the aforementioned additions and removals.

2. A descriptive summary of the compliance activities initiated, ongoing
and completed against industrial users which shall include the number of
major enforcement actions (i.e. administrative orders, show cause hearings,
penalties, civil actions, fines, etc.) for the reporting period.

3. A description of all substantive changes proposed for the Control
Authority's program as described in Part II[, Section A of this permit.
A1l substantive chenges must first be approved by (Agency Name) before
formal adoption by the Control Authority. Hereinafter, substantive
changes shall include, but not be limited to, any change in the enabling
legal authority to administer and enforce pretreatment program conditions
and requirements, major modification in the program's administrative .
procedures or operating agreements(s), a significant reduction in monitoring
procecdures, a significznt change in the financial/revenue system, or a
significant change in the local limitations for toxicants enforced and
applied to all affected industrial users of the sewage treatment works.

4. A listing cf the industrial users who significantly violated applic:
pretreatmant standards and requirements, as defined by section 4C03.3(F)(

ole
2)
(vii) ¢f the Genaral Pretreatment Regulations, for the reporting perioc.



3

5. The sampling and analytical results for the specified parameters as
contained in Part III, Section C of this permit.

2 6. (optional) The Contrcl Authority shall submit to the (USZIPA, Region V,
Permits Section ancd/or State) by December 31 cf each year, the names and
adéress of the tanneries receiving the sulfide waiver pursuint %o the
procecures and concditions estabiished by 40 CFR 425.04(b) and (c). This
repcrt must identify any probiems resulting from granting the sulfide
waiver as well as any new tanneries tributary to the sewerage system for
which the sulfide standards may apply or any tannery receiving the sulfidz
waiver wnich no longer is applicable.

7. (cptional) The Control Authority shall submit to the (USZIPA, Pegion V
Permits Section or State Permit Section) by December 31 of each year, the
nam2 and address of each industrial user that has received a revised
discharge limit in accordance with Section 403.7 (Removal Allowance
Authority). Tnis report must comply with the signatory and certification
reguirsments of Section 402.12 (1) and (m). .

C. SAMPLINZ AND MONITORING REIQUIRIMINTS

1. The Control Authority shell sample, analyze and moniter its influent,
effluent and siucdsze in accordance with the techniques prescribed in 40 CFR
Part 133 and amendmants thereto, in accordance with the specifiad moni-

| toring frequency and schedule for the following parameters:

(1) Parzmeters - Units Frecuency Sarcle Tvoe (2) Permittee's
Totael Arsenic (Asi. |
Toﬁal Cadmium (Cd)
Total Chromium (Cr,)
Total Chromium (Cr)
Total Copper (Cu)
Total Cyanide (CN)-
Total Iron (Fe)
Total Lead (Pd)
Tetal Marcury (Hg)

Total Nickel (Ni)



(1) Parameters Units Frequency.  Samole Type (2) Permit

Tectal Phenols

Total Silver (Ag)

Total Zinc (ZIn)

Total Kjeldzh]l Nitrogen (TKN)

(1) Approval Authority should include other parameters as needed.

(2) Note whether sampling apply to permitte's influent, effluent and slud

D. SPECIAL CONDITIOANS

1. At no time shall the following daily influent values be exceeded by

the Control Authority for the specified parameters:

Parareters ‘ Me/ ) Pounds / Day

e —

Totzl Cyenide (Cn)
Totzl Cedmium (Cd)
Totel Chremium (Cr, T)
‘Total Copper (Cu)
Totel Iron (Fe)
Total Leed (Pb)
Total Mercury (Hg)
Total Nickel (Ni)
Total Silver (Ag)
Total Zinc (Zn)
(Cthers)

2. If the samp11ng data results from Part 1II, Section C of this permit meet
the criteria of 40 CFR 403.5(c), then this permit will be modified to incluce
influent values for these parameters. ' ‘

3. (opt1ona]) The Control Authority shall notify (USZPA, Region V, Permits
‘Section or the State) 60 days prior to any major proposed change in ex1$b1ng
sludge disposal practices. :

4. (optional) - The Contro] Authority shall monitor the fo]]ow1ng indust r1a1
users discharge for the specified parameters in accordance with the following
frequency and schedule and submit the results to (Region V or the State) on
the th of . and the the of

cl
0

~
- .
-



Samle
List Users Parameter Units Fregquency Tyoe Notes
a.
be
C.
(Cthers)

E. RETAINER

The USZPA, Regicn V and the State retains the right to take legal action
acainst the industrial usar and/or the Control Authority for those cases
"where 2 permit violation has occurred because of the failure of an industrial
user's compliance with applicable pretreatment standards and requirements.

AN Ko
4. "o
£ O
Yy, ©



REGION VI

(Region VI Model Language)



PART 111
Page 14

- A. OTHEZZ RIQUIRIMENTS

1. Contriduting Industries and Pretreatmant Requirements

a. The permittae shall crerate an industrial pretreatment program §n
accordance with section 402(b)(8) of the Clean Water Act and the General
Pretreatment Regulations (40 CFR Part 403). The program shall also be
irplemented in accordance with the approved POTW pretreatment program submitted
by the permittze which is hereby incorporated by reference. -

b. The permittee shall establish and enforce specific limits to
implement the provisions of 40 CFR §403.5(a) and (b), as required by 40 CFR
§403.5(c). All specific prohibitions or limits developed under this requirement
are deamed to be conditions of this permit. The specific prohibitions set out
in &0 CFR §503.5(b) shall be enforced by the permittee unless modified under
this provision. : '

c. The permittee shall, prenare annually a 1ist of Industrial Users
which, during the past twelve months, have significantly violatsd pretreztment
requirements. This 1ist is to be published annually, in the largest newspeper
in the municipality, during the month of , with the firss
publication cue .

d. In addition, at least 14 cays prior to publfication, the follewing
information is to be submitted to the EPA and the State for each significantly
violating Industrial User:

1. Condition{s) violated and reason{s) for violations{s),

2. Compliance action taken by the City, and

3. Current compliance status.
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NATIONAL PRETREATMENT PROGRAM
MEMORANDWM OF AGREIMINT
BETWEIN THE
CITY OF WESTMINSTZR, 'COLCRADO
AND THE
I3 INYIRONMEINTAL PROTECTION AGEINCY, REZION VIIT

ited Stztas Invironmental Protecticn Agen:y, Pegion VIII (hereinafter

ihe Un tar,
+the "IPA") hereby azproves the City of Westainster's (he*=1nart ar, the "City")
Fresrsatment Pro;r=ﬁ described in the City's November 13, 16382 submittal
gocumant a2ntitles “incdustria] Pretreatlent Program", as meeting the reguirements
of Seczicn 307(5) and (c) of the Clean Water Act (h°r°1 after, the "Act") and
rezutaticens promulgeted thereunder., Further, to define the responsibilitias for
the est:iblishment and envcrczmant of National Pretreatment Standards for
existing ang new scurcas uncer Sectien 307 (b) and (¢) of the Act, the ity and
A hersoy enta2r into the following agreement:

1. The City has prima-y respensidility fer enforcing aga1ns. cischarges
sronisitzd by &L (PR 40-.:, and azplying and enforcing any Natiznal
Pretreaznznt Standards estatlished by the Unitad Stat2s Envirsamencz
Prczacticn Agency in ac c,rua“c= with Seztion 307(b) and (c) of <he Act.

2. The City shell imzlament the Indusirial rre‘-ea:nen: Program in
aczorcancs with the lecal authorities, policies, ancd procecursas
¢ascribad .in the permitise’s Pretra2aent Program cocument entitled,
"industrial Prztreaztment Program", November 1C82Z. Such pregram commi<s

N the City to <o the fellowing:

a. Carry cut inspection, surveillance, and monitoring procedurses that
wiil determine, independent of information supplied by the indus-
trial uszar, whether the incustrial user is in compoiiance with the
pretrezTient stancards;

O. Recuire develecpment, 2s necessary, of compliance schedules by sach
industrizal user for the installation of contrdol tazhnologies to
mest applicable pretreatment standards;

c. Maintain and update, as necessary, records identifying the nature

©and character of industrial user inputs;

d. Ottain apprepriate remedies for noncsmpliance by zny industrial
user with any pretreatment standard and/or requirement; and,

e. Maintain an adequate revenue structure for continued
implementaticn ¢f the pretrsatnent program.

3. The City shall provice the United States Znvironmental Protection
Acency and <tna St2z2 ¢f Coleracdo with an annuil report Oriefiy
geszrising the City's sretreatment progran activities over the grevious
c2lengar year., Sich report shall e sutmitiac ac litar than Mer:eh 2%:n
o7 each year and sn2ll inzlude: '



a. An updated listing of the City's industrial users.

[¢]

T the comal1an:e 2cTivits es inclucing
acticng, (i.e., acministrative crdars,

(o)

c. AN assassmant of the ccmpliance status of the Cis
usars ang the effac.1v=ness of the City's preireaz
meeting its needs and ocjectives.

v's industrial
whent programn in

d. A descripiion of 211 substantive changes made to 4he permitize's
pretreatiment progran cns'r pb.un refarenced in garagragh 2
Sudbstantive changes includs, dut are not limited %9, any change in
any cr -1nanca, major mocificaticn in the program's administrative
structure or oparzling agreement(s), a significant reduction in
menitsring, or 2 change in the methed of funcinc the procram.

Pretrzzoment stangarss (‘ £03.3) arzhitit the introduc:icn of the

foilewing soliutznts ints :he was.- treatment systam from anv scurce cf

nencomestic <ischerss:

a. Foilutznts which crezte 2 fire or explosicn hazard in the publicly
cwned trezTnent works (P0T<);

8- Ppliutants which will cause esrrosive strucsural camage s the
FCTA, Dut in nc c2se, Ciscnarces with a pH lowar than 5.0;

€. Soiid or viscous pollutants in ancunts which will cause
destruction ¢to the flow in sewers, or other intarference with
operation ¢f the. POTW;

d. Any pollutant, including oxygen demanding pcllutants (BODs,
etz.), released in a discharge at such a volune or strength as &2
cause interfearence in the POTW; and,

e. Heat in 2moun<ts which will inhibit b1o1og1c=1 activity in the
POTW, but in no case, he2t in such quantities that the influent to
the sewage treatment works exceeds 1040 7 (400 C)..

In addition to the general limitations expressed in paragraph 4. 2bove,
applicable National Categorical Pretreatment Stancerds must be met dy
a1l industrial users of the POTW. These stancards are published in the
Federal Regulations at 40 CFR 403 et. seq.

ed herein shall be 1nco-:o-z:ed as soen as pessidle,
ermit. Nencampliance with any ¢f these requirements
he's

in
; . . . ‘
o ame enforcement PT‘OCE‘:'..'T‘ES as 2ny permit violation.



Nething in this Agreement is intended to aifect any Pretreatment requiresment
including any standards or prchibitions, established by stats or loc2l law as

-bn

Tong as the stite and local regquirements are not less stringent than any set
foreh in the Naticnzl Pretreacnent Program Stancards, cr other recuirements or
pronibizicns estzclisned uncer the Act or regulations promulsated theresunder,

Nething in this Agreement shall be construed to limit the authority of the
U. S. A o tzk2 acticn pursuant to Ssctions 204, 208, 301,304, 308, 307, 203,
308, 311, &02, 404, 403, 301, cr cther Sections of the Clean Watar Act of 1§77
(33 UsC 1221 et sen).

This Agresment will bectme effective upon the final date of signature.

City of Westminster, Colorado U.S. Znvironmental Proteztion Agency

_ Region VIII

3y By

‘e Date ‘

Statz ¢f. Csiorado Dzrartnent of Hezlth
Wwetzr Quality Control Division







state of South Dakota

)

\.
W
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1

IagdustTizl Precrsatzent 2TsgTIa
i. The permizcaz hazs Heen Jelegatecd prizzrT respensi :.4"" Ior 2aforcing
agzinst discharges 2voniditecd by 40 CZR 403.5, ané aoplvying znd eniforzing
any Naticnal Precreatzent Standaris estzdlished by the Uniziad Scates
Iavironzencal Protecticn Agencey in accsrdance wizh Sectiza 307 (3) anc
(¢) ¢f cthe Ac:.
2. The per—izzze shall izplement :the Induscrizl Prerrsacsent Progras in
acctcréance with the legal authorities, rolicies, and procecdures Zescrided
in che per=itcas's Precrearzen: Prograzn docuzent antitlad, Przcraacman:
2rozrzm, end subx=iztad Occster 27, 1682, Such prograzm ccmicts th2
Jer=izz2e ts <o the Igllowing: N
a. Czrry cu:t imspec:icn, sur-eillznce, and monictoring 2rscz2durses wnieh
will detsrmina, incevencdent of infsrmazicn supplied ©v the industrial
user, wiether the iadustrial user is in compliance with the jre-~
cra2zzzent stancards;

5. Require develogment, as necessary, o7 zozpliznce schedulas 5y each
incdustrizal user Zor the insctallazctiocn 2f concrol technologias to =ee:
eapplicable pracrrTa2zzzent standards;

inzain and update, as necassary, records identiiying the natursz
and characzer cf Industrial user inpucs;

"d. Obtain appropriate remedies for zoncozpliance v anv inc:
user with any pretTeatzent stancdard and/or requirement;

@. Maincaia an adequate revenue stTuczure 0T continued I=plamentacion
of the pretreatment program.
3. Tae permictee shall srovide the Unictad Scates Zanvironmzmental ?r
Agency and cthe State of Sou:H Dakota wizh an annual repcrt bri
describing the permircee's precrazatment progranm activicies ove
previcus calendar year. Such report shall e sudbmizted no lac
March 28ch of ezch year and snhall include:

2. An upcazad listing of the permictee's induscrial users.

b. A descriscive suz—mary of che compliiznce actiwvisies including
nmbers 0f zny zaicr enlorcement actiens (i e., administrative
rders, tenaltias, civil zczicns, ate.).

2. &0 assesszZenz-cf the cezpliznca sctatus of she permiztaa’s IndusiTiio
usars znd the effectiveness ¢ zhe termizi2e’s zr2ITeaizant FrIgrEz
in zeeting i:s ‘nezeds and chiec:ives.
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CTZZX TETTUTIIVENTS (Comzizved)

descriptisn of all sucstantive changes made IS The termiczzae’s
precreatz=ent prograna cescrittion rteleranced In sarzgrzth 2. Subk-
stantive changes iaclude, bduz acte not lizitad tc, any change in
any ordinznce, zajor modificaction - in the srogrzm's admiziscrzzive
sTructure OT operating agr2azent(s), a sigmilizant radugzion in
a¢enizoTing, or a change ia the zethacc.of funding the procgras.

L. PratT2atzent standards (30 CZR £03.3) pronizic zhe introduczism oI zhe
Iollewing pollutancs into the waste frzatmen:t s¥stam oo znv source
¢I ncadomestic discharge:

2. ?zclluczancs whizh crezat2 a fire or explosica hazazsd in the :uc-- lv
cwned :treagt=ent works (P0TW);

cause corTosive structural dazage to the Py
Tges with a pH lower tham 5.0;

c. Solid or wvisccus pollutacz in amounmcts which will czuse destTuciicsn
t> the Zlow in sewers, or ocher izzerfaraszce with cperzcicn 97 the

nollutant, includizg oxvzen demanding »ollu
ased in a discharge &t such a voluze or stT
rifarvence ia the 207w} and,

i
r
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e. Heat in amounts which will inhidit biological activiliy in the
POTW, dut ia no case, heat in such quantities tastc the Inil
to the sewage treat:ent works exceeds 104°T (40°C).

5. In addiczion to the general limictacions expressed in paragrach %. abcve,
applicable Naciomal Cacagorical PrezTezctzenz Szandards =ust de 1ec v
all iadustrial users of che P0Tw. These standacds are pudblisned Iin
the Federal Reguliatioms at 40 CTR 305 et. seqg.

e per=ic iSSui:g authorizy retains the :igh: to take legal action

inst the ‘industrial user and/or the POTw~ ‘for those cases where a

T violation has occurrad because of the failure of an Industrs

to =eet an appliczbie pretreat=enc sctaandarté.
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b.

Pretreatment of Industrial Wastewaters

The perxittee shall bes respensible for the performance of all pretreatmant requirements
contained in 40 CR Part 403 and shall be subject to enfcrcmrent actions, penalties,
fines and othar rem=dies by ths U,S. Envircramntal Prctaction Agency (E2A), co

cthor epgregTiate parties, as provided in tha Clean Water Act, as amended (33 USC

1351 et s=qg.) (hereafter "Act®), Ths permittes's Apgroved KIW Pretreatoent Progmam
is hereoy made an enfcrcsable condition of this permit., EPA may initiate enfcrowment
acticn against an industrial user for noncopliance with applicable stancards and
requirements as provided in the Act,

The permittee shall enfcrce the requirements promulgated under sections 307(b),
307(c), 307(d) and 402(b) of ths Act. The permittes shall cause incustrial users
subject to Federal Categorical Standards to achieve campliance no later than the
cdate specified in thcse requirements or, in the case of a new incustrial user,
paon comencement Of the discharge.

The permittee shall perform the pret.reat:nent functions as required in 40 CFR Part
403 including, but not limited to: .

(1) Implement the necessary legal authxxrities as provicdsed in 40 CFR 403.8(£)(1);
(2) Enfcree the pretreatment requirements under 40 CFR 403.5 and 403.6;
(3) Izplement the programmatic functicns as provided in 40 CFR 403.8(£)(2); and-

(4) Procvide the requisite funding and perscnnel to irplement the pretreatzent
procram as provided in 40 CER 403.8(£)(3).

The permittee shall submit annually a repcrt to EPA Region 9 and the State describing
the permittee's pretreatment activities over the previous twelve mnths, In the

event that the permittee is not in copliance with any anditics or requirements cf
this permit, then the permittee shall also include the reasons for non=campliance

and state how and when the permittee shall coxply with such conditions and requirement
This annual repcrt is due on (DATE) of each year and shall contain,

but not be limited to, the following informatiaon:

(1) A sunnary of mlytzcal results from reptesmtative, flcw—prq:ortxmed, 24~-hour
cposite sampling of the BIW's influent and effluent for those priority
pollutants known @ suspected to be discharged by industrial users. Sludge
shall be sa=pled during the same 24~hour pericd and analyzed for the same pollu-
tants as tha influent and effluent sampling and analysis. The sludge analyzed
shall be a caposite sample of a minimm of twelve discrete samples taken at
equal time intervals over the 24~hour pericd. Wastewater and sludge sampling
and analysis shall be perfczmed a minimm of (FREQUENCY) . The permitzee
shall also provide any influent, effluent or sludge monitoring data for nonprics:
Pollutanes which the permittee believes may be causing cr contributing to
interference, pass thragn cr adversely impacting sludge quality.

(2) A discussion cf upset, interference, @ p...ss t.hrax_;h incidents, if any, at e
FEW treament plant which the permitiee knowsS Cr SUSPects were caused Dy
incdustrial users of ths IXIW system. The cdiscussion shall inciuce the reasrs
wily the incidents ocourrTed, the ar'-eczwe actics taken and, if known, toe

9
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(3)

(4)

(s)

name of the industrial user(s) respansible. The discussion shall also inc

a review of tha applicable pollutant limitations to determine whether any
additional limitations, or changes to existing requirements, may be necessary
to prevent pass through and violations of state water quality stancards,
interference® with the cperaticn of the FXIW, o mterfermce with dispcsal
cf sewage sludge,

The culative nioer of incustrial users that the permittee has notified
regarding Saseline Monitcering Reports and the cumulative ni=ter cf incustrial
user respenses, A

An upcated list of the permittee's incustrial users, cr a list of deleticns

and additions keyed to a previcusly sutmitted.list, The permittee shall

pTovide a brief explanation focr each deleticn. The list shall identify the
users subject to rederal Categerical Standards by specifying which set of stand-
arcds are applicable. The list shall indicate which categorical industries, cr
specific pollutants from each industry, are subject to local limitations that are
mre stringent than the PFederal Categarical Standards. The permittee shall also
list the noncategorical industrial users that are subject cnly to local dischargs
limitaticns. The permittee shall characterize ths compliance status of each
incustrial user by eploying the following cescriptions:

(A) In cpliance with Baseline Monitcoring Repoxrt requirements (where applicable
(B) Consistently achieving coxpliance:
(C) - Inconsistently achieving comliance;

(D) Significantly violated arplicable pretreatsent requirsments as defined
by 40 CZR 403.8(£)(2)(vii);

(E) On a c==pliance schedule to achieve campliance (include the date final
capliance is required);

(F) Not achieving campliance and not cn a cpliance schedule:
(G) The pet:ﬁit:ee does not know the industrial user's cccpliance status.

A report describing the campliance status of any industrial user characterized
by the descriptions in items 4(C) through (G) above shall be submitted quarterly
fram the annual repart cdate to EPA Regicn 9 and the State. The repcrt shall
identify tha specific cmpliance status of each such industrial user.

A summary of the inspection and sampling activities conducted by the permittee
during the past year to gathesr infcrmation and data r:egardmg industrial users.
The sumrary shall include:

(A) The names of the incdustrial users subject to surveillance by the permittee
and an exclanation of whether they were inspected, sampled, cr both
and the frequency of these activities at each user; and

(B) Tre conclusions cr results frca the msec’lcn ar sampling of each
incdustrial user



(6) A summary of the cxpliance/enfcrcsment activities during ths past year. The
sizmary shall include the names of the industrial users affected by the
following actions:

(A) Warning letters o notices of violaticn regarding the incustrial users'
accarent noncaropliance with Pederal Categorical Standards or local discharge
lizitaticns, Fcr each industrial user icentify whether the agparent
viclaticn concarmed tha Federal Categorical Standards o local discharge

(B) Acministrative Orders regarding the industrial users' noncxpliance
with Pederal Categcrical Standards or local discharge limitaticns. For
each incdustrial user identify whether the viclation concerned the Federal
Categorical Standarcds cr local dischargs limitations:

(C) Civil acticns regarding ths industrial users' noncampliance with Pederal
" Categerical Standards o local dischargs limitaticons. For each industrial
user identify vhether the viclaticn concerned the Pederal Categerical Stanc=
ards cr lccal discharge limitatiens;

(D) Crizminal actiocns regarding the industrial users' nccczpliance with
FPedsral Categcrjcal Standards cr local discharge limitations., Pes each
incustrial user identify whether the viclaticon concermned the Federal Categex:
ical Standards or lccal discharge limitations;

(E) Assessment of mnetary penalties. For each incustrial user identify the
amunt of the penalties;

(F) Restricticn of £loy to the KIW; cr
(G) Disconnection from discharge to the FOIW.

(7) A description of any sicnificant changes in operating the pretreatment progzam
which differ from the infcrmation in the permittee's Approved FOIW Pretreatment
Program including, but not limited to changes concerning: the program's
administrative ‘structure; local industrial discharge limitations; monitoring
program of monitoring frequencies; legal authority o enfarcement policy;
funding mechanisms; rescurce requirements; cr staffing levels.

(8) A smxn.a:y of the annual pretreatment budgst, including't.hé' cost of pretreatent
program functions and equipment purcneses,

(9) A summary of public participatien activities to involve and inform the public.

(10) Other miscellanecus pretreatment develctments, including treatment facilities
- changes, changes in sludge disposal methéds, receiving water quality, cata
management and concerns not described elsewnere in the report.

Duplicate signed copies of these reports shall be sutmitted to the Regicral Acministsas
™ and the State at the following addresses: '

Regicnal Acdministratee

U.S. Enviromental Protection Agency

Recicn 9 Atmn: W=5-1 : [STATE ADCRESS]
© 215 Frexmt Street .

San Francisco, Califcormia 94105 ' e
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H. Pretreatment Program Reaquirements

1. The permittee shall implement the Industrial Pretreatment
program in accordance with the legal authorities, policies, procedures, -
and financial provisions described in the permittee's pretreatment program
submission entitled, and dated, , and the General
Pretreatment Regulations (40CFR 403), At a minimum, the following
pretreatment implementation activities shall be undertaken by the
permittee:

a. Enforce categorical pretreatment standards promulgated
pursuant to Section 307 (b) and (¢) of the Act, prohibitive
discharge standards as set forth in 40 CFR 403.5, or local
limitation specified in Section of the
(City/District) code, whichever are more stringent or apply
at the time of issuance or modification of an (industrial
waste acceptance form/industrial discharge
permit/contract)., Locally derived limitations shall be
defined as pretreatment standards under Section 307(d) of
the act-and shall not be limited to categorical industrial
facilities.

b. Issue (industrial discharge permits, contracts,
industrial waste acceptance form) to all affected
industrial users. (Permits, contracts, industrial waste
acceptance forms) shall contain limitations, sampling
protocols, compliance schedule if appropriate, reporting
requirements, and appropriate standard conditions.

¢. Maintain and update, as necessary, records, identifying
the nature, character, and volume of pollutants contributed
by industrial users. Records shall be maintained in
accordance with Part 11.G.4.

d. Carry out inspections, surveillance, and monitoring.
activities on industrial users to determine compliance with
applicable pretreatment standards. Frequency of monitoring
of industrial user's wastewaters shall be commensurate with
the character and volume of the wastes, but shall not be
less than two(2) times per year.

e. Enforce and obtain remedies for non-compliance by any
industrial users with applicable pretreatment standards and
requirements. .

2, The permittee shall develop and submit to EPA for approval
within 6 months of the effective date of this permit, an accidental spill
prevention program to reduce and prevent spills and slug discharges of
pollutants from industrial users. The program, as approved by the Agency,
will become an enforceadble part of this permit.
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3. Whenever, on the basis of information provided to the Water
Divisfon Director, U. S. Environmental Protection Agency, it has been
determined that any source contributes pollutants in the permittee's
treatment works in violation of subsection (b), (c) or (d) of Section 307
of the Clean Water Act, notification shall be provided to the permittee.
Failure by the permittee to cormence an appropriate enforcement action
within 30 days of this notification may result in appropriate enforcement
action against the source and permittee,

4, Pretreatment Procram Sampling Requirements

The permittee shall sample, on a semi-annual basis, 1ts
influent, effluent, and sludge over three consecutive days (Monday thru
Friday) for the following pollutants: arsenic, cadmium, hexavalent
chromium, total chromium, copper, cyanide, lead, mercury, nickel, silver,
and zinc. Results shall be reported as total except where noted otherwise.

Daily samples of each shall be 24 hour composited and shall be
analyzed and reported seperately., Where composite sampling is not
feasible for a particular pollutant, 3 grab samples over a 24 hour period.
are acceptable. Whenever possible, periods of sampling should be
representative of a wet weather and dry weather period.

) The sampling protocol may be modified without formal notice, if
the results of the sampling data, as presented in the annual report,
indicate levels pollutants are either insignificant or conversely
significant as they relate to interference at the treatment plant, sludse
contaminating or effects on water quality.

(Optional) The permittee shall perform chemical analyses of its
influent, effluent, and sludge every (variable) from the effective date of
this permit for all specific toxic pollutants listed in Tables II and [II
of Appendix D of 40 CFR 122..

(Optional) The permittee will.-be required to conduct a
flow-through/static/embryo-l1arval biocassy to test (chronic/acute) exposure
on ecologically important species in the area.

5. Pretreatment Report

1. The permittee shall provide to the U.S. EPA Region 10

‘0ffice an annual report that briefly describes the permittee's program

activities over the previous twelve months. The Agency may modify,
without formal notice, this reporting requirement to require less frequent
reporting 1f it is determined that the data in the report does not
substantially change from year to year. (The permittee must also report
on the pretreatment program activities of all participating agencies (Name
of agencies).) This report shall be submitted to the above address no
later tnan of each year and shall include:

(1) An updated industrial survey, as appropriate.

(8]



- (11) Results of wastewater sampling at the treatment
plant as specified in Section I.B.2. 1In addition, the permittee shall
calculate-removal rates for each pollutant, and provide an analysis and
discussion as to whether the existing local limitations specific in

Chapter ______ Section

of the (City/District) code continue to be

appropriate to prevent treatment plant interference, pass through of
pollutants that could affect water quality, and sludge contamination,

(1i1) Status of Program implementation %o include:

(iv)

a. Any substantial modifications to the
pretreatment program as originally approved by
the U.S. Environmental Protection Agency, to
include staffing and funding updates.

b. Any interference, upset or permit violations
experienced at the POTW directly attributable to
industrial users, :

c. Listing of industrial users inspected and/or
monitored during the previous year and summary of
results. -
d. Listing of industrial users planned for
inspection and/or monitoring for the next year
along with inspection frequencies.

e. Listing of industrial users notified of
promulgated pretreatment standards and/or local
standards as required in 40 CFR Part
403.8(f)(2)(1i1).

f. List1ng of industrial usérs {ssued

. (industrial discharge permits, contracts,

industrial waste acceptance forms).

g. Listing of industrial users notified of
promulgated pretreatment standards or applicable
local standards who are on compliance schedules.
The listing should include for each facility the
final date of compliance.

h. Planned changes in the implementation
program.

Status of enforcement activities to include:

a, Listing of industrial users, who failed to
submit baseline reports or any other reports as
specified in 40 CFR 403.12(d) and in Chapter
Section of the (City/District) code.

R



b. Listing of industrial users not complying
with federal or local pretreatment standards as
of the final compliance date.

c. Summary of enforcement activities taken or
planned against non-complying industrial users,
The permittee shall provide public notice of
significant violators as outline in 40 CFR Parc
403.8(fF)(2)(11).

2. The permittee shall notify the EPA 60 days prior to any
major proposed changes in its existing sludge disposal practices.

(Optional) The permittee shall provide information as required
of 40 CFR Part 403.12 (1) and (J) regarding removal allowance.
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"Guidance on Enforcement of Prohibitions Against Interference and Pass
Through', dated May 3, 1985.
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N % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
; e WASHINGTON, D.C. 20460
Tay pao““

MAY 3 1885

OFFICT OF ENFORCTMENT
ANDCOMPLEANCE
MONITURING

MEMORANDUM

SUBJECT: Guidance on Enforcement of Prohibitions Against
Interference and Pass Throuqh

FROM: Glenn L. Unterberger ¢ ... 2 tcvé;4<,,~
Associate Enforcement Counsel *
for Water-
/;LA<CCQ— HAm oi—
Rebecca W. Hanmer, Director
Office of Water Pnforcement
and Permits

TO: Regional'Counsels, Regions I - X
Water Management Division Directors,
Regions I - X

Summary

EPA Regions, States with pretreatment approval authority and
publicly owned wastewater treatment plants (POTWs) with approved
pretreatment programs can and should continue to enforce the
general prohibitions against interference and pass through, 40
CFR §§403.5(a), although the requlatory definitions of the terms
“interference" and "pass through" have been remanded by the U.S.
Court of Appeals For the Third Circuit, in National Association
of Metal Finishers et al. v. EPA 719 F.2d 624 (3rd Cir. 1983)

" and the Agency has Eﬁspended them. 49 Fed. Reg. 5131 (Feb. 10,
1984). -_— )

Until EPA promulgates new definitions for the two terms,
enforcement agencies should interpret them according to accepted
principles of statutory construction. 1In each case, the enforce-
ment agency should consider the general meanings of the two
words, the legislative history of the provisions of the Clean
Water Act in which they appear and other, related, provisions,
judicial interpretations including NAMF v. EPA, supra, appropriate
principles of general law, and the relationship of the facts of
any particular case to policies which will best effectuate the
intent of Congress with regard to pretreatment in the context of

. the Clean Water Act as a whole. EPA offers some sugagestions on’




interpretation below, but until a new definition is promulgated,
determinations of whether a particular discharge constitutes
interference or pass through should be made case by case.

Backaround

In the Clean Water Act, Congress directed the Administrator
of EPA to promulgate regulations "to prevent the discharge of
any pollutant through treatment works (as defined in section
212 of this Act) which are publicly owned, which pollutant
interferes with, passes through, or is otherwise incompatible
with such works." Section 307(b)(l). The Administrator carried
out his mandate through two types of regulations: technology-based
"categorical" standards which apply to particular categories of
industries discharging into POTWs (these appear at 40 CFR Part 405
et. sea.) and general prohibitions which apply to all non-domestic
indirect dischargers (these appear at 40 CFR §403.5). All these
regulations are to be enforced by the POTW in question if it has
an approved pretreatment program pursuant to 40 CFR §403.9, by the
State in which the POTW is located, if the State has pretreatment
approval authority pursuant to 40 CFR §403.10, and by EPA. (Pur-
suant to 40 C.F.R. §403.5(e), if, within 30 days after notice ffom
EPA or the State, the POTW fails to commence appropriate enforcement
action to correct an interference or pass through violation, EPA
or the State may proceed.) The regulations also require each
POTW that must instjitute a pretreatment program (and other POTWs |
under certain c1rcumstances) to develop specific local limits
for individual indirect dischargers where necessary to prevent
interference and pass through. 40 CFR §403.5(c). Such facility-
specific limits promulgated by POTWs are called local limits.
They are enforceable independently of the general prohibitions.

The federal prohibitions against interference and pass
through are part of the general prohibitions. The prohibition
against interference was first promulgated on November 11, 1973,
40 C.F.R. Part 128, 38 Fed. Reg. 30983. A revised definition
was promulgated as part “of the June 26, 1978, General Pretreatment
Regulations 43 Fed. Reg. 27736; EPA amended the definition on
January 28, 1981, 46 Fed. Reg. 9404. As part of the latter
action, EPA also promulgated, for the first time, a prohibition
against pass through and a definition of that term. Both defini-
tions were challenged in the NAMF case, supra. On September 28,
1983, the Third Circuit remanded both definitions to the Agency.
It found the definition of "interference" invalid for failing to
require a showing of causation, and it held that the definition

of "pass through". had not been promulgated in accordance with

the requirements of the Administrative Procedure Act. NAMF v.
EPA, supra, at pp. 638-641. The Court expressly declined to rule
on the substantive prohlbltlons. Id. at note 17. 1In accordance
with the Court's opinion, the Agency administratively suspended
both definitions on February 10, 1984. 49 Fed. Reg. 5131. EPA
will shortly propose new definitions consistent with the Third
Circuit's holding.




In February 1984, the Agency convened an advisory committee,
the Pretreatment Implementation Review Task Force (PIRT), to assist
the Agency in implementing the pretreatment program. The committee
was composed of representatives of industry, State regulatory
agencies, POTWs, environmental groups and EPA Regional offices.
PIRT recommended in its Final Report to the Administrator on
January 30, 1985, that in view of the NAMF decision, the Agency
promptly issue guidance to all agencies responsible for pretreat-
ment enforcement informing them that the substantive prohibitions
against interference and pass through remain enforceable despitz
the suspension of the definitions. This.guidance is intended to
respond to PIRT's recommendation.

Interference

The prohibition against interference with the operation or
performance of a POTW, which appears at 40 CFR §403.5(a), remains
fully enforceable against any non-domestic industrial user by
the POTW if it has a pretreatment program approved pursuant to
40 CFR §403.9, by a State if it has pretreatment approval authority
pursuant to 40 CFR §403.10, and by EPA. Until EPA promulgates a
regulatory definition, the question of whether a particular
indirect discharge interferes with the POTW should be determined
with reference to the facts of each case, using traditional aids
to statutory construction such as the legislative history of
relevant provisions of the Clean Water Act, judicial interpre-
tations including NAMF v. EPA, supra, and principles of common
law where appropriate. In addition, each POTW should continue to
set - local limits under 40 CFR 403.5(c) based on its interpretation
of interference.

EPA believes that an agency responsible for enforcement
should find an interference violation where it can show that
discharges from an industrial user, either alone or in combination
with discharges from other users, adversely affect the POTW in such
a way as to cause it to violate its NPDES permit or adversely
affect the way the POTW chooses to process, use or dispose of its
sludge. Such adverse effects include those which increase the
magnitude or the duration of an NPDES violation or prevent the
POTW from,using or disposing of its sludge in accordance with
all legal requirements applicable to whatever disposal method it
selects. The agency needs to first ensure that the problem was
not caused entirely by inadequate operation and maintenance at
" the POTW, since, as the Third Circuit noted, Congress did not
intend to require pretreatment for compatible waste as a substitute
for adequate municipal waste treatment works. NAMF v, EPA, supra
-at 640~641. The -industrial discharge to the POTW may consist of
conventional, non-conventional or toxic pollutants: each type
under some circumstances can affect a POTW or its operation. As
indicated by the Third Circuit, the agency must demonstrate a
causal link between the industrial discharge in question and the-
adverse effect - in particular, that the pollutant discharged
‘caused, in whole or in part, the NPDES violation or sludge problem
observed. _ . :




Nevertheless, it is important that nothing in the Act, the
legislative history, or the NAMF opinion requires an enforcement
authority to show that the industrial user charged with interfer-
ence is the sole cause of the harm inflicted on the POTW. To the
contrary, the majority opinion in that case states: "We conclude
that given the language and purpose of the Act, an indirect
discharge cannot be liable under the prohibited discharge standarad
unless it is a cause of the POTW's permit violation or sludge
problem." Id. at 641. (Emphasis added). And see concurring
opinion at 667. This is consistent with the general principle
of tort law that a tortfeasor is not relieved of legal responsi-
bility because another tortfeasor or an innocent party contributed
to the harm caused by the tort, and it may not be possible to
"apportion" the harm among the different causes. See Restatement
(Second) of Torts, §§5433(A), 881 (1979). (Indeed, examples or
pollution are among the classic-illustrations of indivisible
harms sometimes brought about by a number eof causes.)

The Third Circuit held in NAMF that introduction of a
pollutant into a POTW in excess of that allowed by contract with
the POTW or by federal, state or local law, or a discharge which
differs in nature or constituents from the user's average discharge,
cannot be held to be illegal interference without more, namely,

a causal link between the discharge and the NPDES or sludge
problem at the POTW.l/ Nevertheless, such local, State or Eederi
limits or known parameters of a user's average discharge may be
probative evidence of the amount and characteristics of the
pollution load a given POTW is capable of treating while operating
properly and in compliance with all its NPDES and sludge require-
ments, and thus they may help to determine the causes of an
interference ‘incident. It is also possible, however, to find
interference even where all industrial users are in compliance
with applicable local limits where, for example, the local limits
are concentration based and the industrial user though meeting

the concentration based standards incréases the mass of pollutants
so significantly that it overloads the POTW. It is recommended,
though not mandatory prior to litigation, that the POTW attempt

to adjust local limits to allow the POTW to meet its NPDES permit.

Pass Through -

" Like the prohibition against interference, the prohibition
.at 40 CFR 403.5(a) against pollutants which pass through a POTUW
remains in effect and fully enforceable against any non-domestic
industrial user by the POTW if it has an approved pretreatment

program, by a State if it has obtained approval authority, or by

1/0f course, this holding does not apply to violations of federaii
categorical standards: a violation of a categorical standard can
be shown without a corresponding violation at the POTW.




EPA. Until EPA promulgates a new requlatory definition, the
enforcement authority will have to determine each finding of
pass through, like interference, .with reference to the facts of
each case, relying on accepted tools of statutory construction.
As with interference, POTWs should continue to promulgate local
limits based on the prohibition against pass through where
appropriate under 40 CFR §403.5(c).

Many POTWs are designed principally to treat domestic sewage
rather than the less common pollutants found in some industrial
‘effluent. _The latter pollutants may not affect POTWs and cause
interference, but also may not respond to the POTW treatment
processes.,: Congress directed the Administrator to devise regula-
tions to prevent such pollutants from passing through a POTW into
waters of the United States untreated or inadequately treated.
Therefore, until a new regulatory definition is promulgated, it
would be consistent with the statute for an enforcement agency to
find a pass through violation where a pollutant from a non-domestic
indirect discharger had passed through a POTW and either alone or
in combination with discharges from other contributors caused
the POTW to violate its NPDES permit.

Although the Third Circuit did not rule on the substance of
the definition of pass through in the NAMF .case, the logic of its
opinion would appear to reqguire a showing of causation to prove
pass through - that is, the enforcement agency, would need to
demonstrate a causal connection between the defendant's discharge
and the POTW's NPDES violation. Nevertheless, as with inter-
ference, to make out a case of pass through, the enforcement agency
would not have to show that a plant's discharge was the sole
cause of the POTW's toxic discharge, only that.it was one cause.

A plaintiff could show pass through by demonstrating that a
particular pollutant discharged by the industrial user also
appeared in the effluent of the POTW and that the POTW violated
its permit limit for that pollutant. Finally, as with inter-
ference, violation of local limits applicable to the indirect
discharger or deviations from the discharger's average pollutant
loading would not by themselves be sufficient to prove pass
through. An enforcement agency would have to make in addition a
demonstration of cause. Nevertheless, departures from local
limits or average discharge constituents might be useful as
evidence of the POTW's acknowledged capacity to treat different
kinds of pollutants.

At this time, there may not be effluent limits for toxic
parameters 'in the NPDES permits of many POTWs. EPA Regions, and
States to whom the NPDES program has been delegated, should modify
these permits when necessary. If a toxic pollutant from an indus-
trial discharger passes through a POTW and causes imminent and
.substantial endangerment to health or livelihood, EPA may always
.seek immediate relief under Section 504 of the CWA, even if the
POTW is not in violation of its permit. Staté and local agencies
may have comparable authority under ‘state laws.
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"Obtaining Approval of Remaining Local Pretreatment Programs--Second Round
Referrals of the Municipal Pretreatment Enforcement Initiative", dated June
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2 ¢ r; UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
i’ WASHINGTON, D.C. 20460
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JUN 12 1985

MEMORANDUM

SUBJECT: Obtaining Approval of Remaining Local Pretreatment
Programs -- Second Round Referrals of the Municipal
Pretreatment Enforgement Initiatiz?:)

FROM: Courtney M. Price
Assistant Administrator for EnfqQrcement
. and Compliance Moniforing

Henry L. Longest
Acting Assistant inhigtrator

TO: Regional Counsels
Regions I-X

Water Management Directors -
Regions I-X

This memorandum announces EPA's agenda for obtaining
approved pretreatment programs for POTWs which have not yet
received necessary program approval. The agenda includes a
plan and schedule for a second national round of enforcement
cases against POTWs which have failed to obtain approved
pretreatment programs, and a directive to modify permits of
POTWs where still necessary to require program approval and
implementation.

With referrals from Regions V and VI, the Agency recently
commenced the first round of the Municipal Pretreatment Enforcement
Initiative. This nationally-coordinated enforcement effort
resulted in judicial enforcement actions being filed against
8 POTWs which had not met the requirement to obtain an approved
pretreatment program. The Department of Justice filed these
cases in federal district courts on April 18. Significant
progress has already been made toward satisfactory resolution
of these cases.

The first round of the Municipal Pretreatment Enforcement
Initiative has assisted the Agency to achieve its pretreatment
goals of having all required pretreatment programs approved or
referred for judicial enforcement by September 30, 1985. As of
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March 31, 1985, there were still 461 POTWs which had not

yet obtained an approved pretreatment program. As you know,

the Agency has committed itself through the Strategic Planning
and Management System (SPMS) to have all required pretreatment
programs approved or referred for judicial enforcement by
September 30, 1985. For this reason, we are undertaking a
second round of the Municipal Pretreatment Enforcement Initiative
to aid the Regions in meeting the FY-85 SPMS pretreatment

target.

A list of those POTWs in your Region which do not yet
have an approved pretreatment program is attached to this
memorandum. Generally, POTWs with unapproved pretreatment
programs have been in non-compliance with the regulation to
obtain an approved pretreatment program for nearly 2 years
--making "good progress" toward program approval is no longer
satisfactory in such cases.

As we did in the first round of the Initiative, we should
continue to focus our enforcement efforts on those POTWs with
permits requiring the POTW to obtain pretreatment program
approval (Categories I and II). We urge all Regions to review
the attached list of noncomplying POTWs to identify for judicial
enforcement those municipalities, particularly larger ones,
that will not obtain an approved pretreatment program by the
end of FY-85.

The attached list of municipalities with unapproved
pretreatment programs also includes POTWs whose permits do
not explicitly require them to obtain approved pretreatment
programs (Categories III and 1IV). It should be noted that
as a general rule it is EPA legal policy to not refer for
judicial enforcement those POTWs in Categories III and 1V.

We therefore expect each Region to have the compliance status
of these POTWs changed to Category I or 1II as soon as
posszble.

We request that you complete the attached "Pretreatment
Program Approval Status"” form for each Category I and II POTW
in your Region., Additionally, for Category III and IV POTWs,
provide a narrative description of the specific schedule
and steps your Region is taking to obtain necessary permit
modifications in delegated States, as well as in States where
EPA directly administers the permit program. Please submit
your completed materials to William Jordan, Director, Enforcement
Division, Office of Water Enforcement and Permits (EN-338)
at Headquarters by June 28. At that time you should also
submit any corrections to the list of unapproved programs which
accompanies this memorandum. We will be considering making
public this updated list of POTWs with unapproved pretreatment:
programs.
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Case referrals to meet the FY-85 SPMS pretreatment target
should be submitted to OECM by August 1, 1985. It is unlikely
that an enforcement action referred after that date against a
POTW for failure to obtain an approved pretreatment program will
be filed in the current fiscal year. Regions which have approved
all (Region X) or nearly all (Regions VII and IX) required
pretreatment programs shoulc consider enforcement actions
agalnst those POTWs not proparly implementing approved programs.

Direct enforcement act:on in delegated States should be
taken consistent with the State/EPA Enforcement Agreement with
each State. Each Region shculd work with the delegated States
to get them to address thei: POTWs. In those cases where the
State does not act or where EPA directly administers the program,
each Region should be prepared to submit a referral for each
POTW which is not on track to obtain program approval by the
end of FY-85, or to explain the compelling circumstances which
preclude such action.

After your Region has identified those POTWs that are
likely referral targets for the second wave of the Initiative,
both Headgquarters and the Department of Justice will again be
available for consultation and assistance in preparing litigation
reports and for expediting referrals and filings. (OECM will
make sample litigation reports available.) For several Regions,
the Office of Water Mid-Year Reviews provide an excellent
opportunity to discuss possible enforcement targets for the
second round.

We must demonstrate that the Agency is committed to this
goal on a national basis. We realize that an effort such as this
requires expedited schedules and intensive use of staff resources.
However, we believe this effort is both worthwhile and necessary
if we are to realize this Agency SPMS pretreatment target.
We are confident that teamwork by the Regions, Headquarters
and the Department of Justice will allow us to file the second
round of cases during the month of September.

Attachments

cc: Deputy Administrator
~  Regional Administrators, Regions I-X
Deputy Regional Administrators, Regions I-X
General Counsel
Director, Office of Water Enforcement
and Permits
Associate Enforcement Counsel
for Water
Chief, Environmental Enforcement Section, DOJ



AGENDA

Municipal Pretreatment Enforcement Initiative

Second Wave

Regions to submit completed June 28
"Pretreatment Program Approval

Status® forms to HQ/OWEP

for Category I and II POTWs

Regions to submit referrals ' August 1
to HQ against POTWs for

failure~-to-submit and/or

failure-to-implement

pretreatment programs

BQ/OECM to refer POTW
enforcement actions to DOJ ) August 16
against non-complying POTWs

DOJ to file judicial _ September 16
enforcement actions
against non-complying POTWs

Regions to have approved September 30
all POTW pretreatment

‘programs or ‘have referred

all non-complying POTWs



REGION

PRETREATMENT PROGRAM APPROVAL STATUS

REGIONAL CONTACT

DATE FORM COMPLETED

FTS NUMBER

IF NOT REFERRING,
DEFICIENT REFERRAL DESCRIBE REASONS
POTW NAME PROGRAM ELEMENTS* CANDIDATE INCLUDE SCHEDULED
{check, describe below)| AT THIS SUBMITTAL DATE,
1 2 3 4 5 6 TIME APPROVAL DATE
YES
NO
YES
NO
YES
NO
YES
NO

*KEY:

PROCCDURES
RESOURCES

aVbsEWwNnH
nwwnnann

INDUSTRIAL WASTE SURVEY
LEGAL AUTHORITY

TECHNICAL ELEMENTS/LOCAL LIMITS
COMPLIANCFE MONITORING



REGIONAL BREAKDOWN OF REMAINING POTWs WITH UNAPPROVED
PRETREATMENT PROGRAMS

CATEGORIES KEY
I POTWs with 1) unapproved pretreatment programs,

2) a modified NPDES permit requiring pretreatment
program submission, and 3) an EPA-issued adminis-
trative order requiring pretreatment program
submission.

II POTWs with 1) unapproved pretreatment programs,
and 2) a modified NPDES permit requiring
pretreatment program submission but without an
EPA~-issued administrative order requirina
pretreatment program submission.

III POTWs with 1) unapproved pretreatment programs,
and 2) an EPA-issued administrative order requiring
pretreatment program submission, but without a
modified NPDES permit requiring pretreatment
program submission.

IV POTWs with unapproved pretreatment programs which
do not have 1) a modified NPDES permit requirinag
pretreatment program submission, and 2) an EPA-
issued administrative order requiring pretreatment
program submission.

PROGRAM
STATUS CODE

N Pretreatment proaram submission has been reviewed
and is not approvable in its present form because
portions of the program are incomplete or not
submitted. '

S Pretreatment program has been submitted, but
further review is required to determine whether
the submittal is complete and approvable for
public notice.

"R ' Complete pretreatment program submission has been
reviewed and found acceptable for public notice.

P Pretreatment proaram is on public notice.
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VI.B.15.

"Applicability of Categorical Pretreatment Standards to Industrlal Users of
Non-Discharging POTWs", dated June 27, 1985.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

N 27 B85

MEMORARMNDUM

SURJECT: Apolicability of Categorical Pretreatment Standards to
Incustrial Nsers of Non-Discharaing POTWs

FROM: william R. Niamond, Chief
Proagram Development Rranch */ )
TO: Permit Branch Chiefs, R2gicns I-X

At the recent Naticnal Rranch Chiefs Meeting, a question was
raised reqgardinag the applicability of categorical pretreatument
standards promulqated by FEPA nursuant to section 307(b) of the
Clean Water Act ("CWA®") to industrial facilities sending their
wastewaters to POTWs that do not discharge to waters of the
United States (hereafter referred to as "non-discharging POTWs“).
Recause there is no "discharace of pollutants” (as defined in
section 502(12) of the CWA) frowm these POTWs, they are not
required to obtain NPDES nermits; nor are they subject to the
requirement, in section 402(b)(8) of the CWA, to develop a
local pretreatment program, since this requirement is tied to
the existence of an NPDES nermit. As explained below, however,
industrial users discharqing into these PNOTWs must nonetheless
comnly with applicable cateqorical pretreatment standards.

This memorancdum also discusses how these-industrial users can be
requlated in the absence of a federally required local pretreatment
nroqaram. . .

Undem the CWA,: cateqorical pretreatment standards apoly to
industrtial users oftall POTWs, including those that do not discharqe
to watersrof the United States. Section 307(b) of the Act directs
FPA to promulgaté pretreatment standards "to prevent the discharge
of any pollutant throuqgh treatment works (as defined in section
" 212 of this Act) which are publicly owned, which pollutant inter-
feres with, nasses through, or otherwise is incompatible with such
works."” The definition of "treatment works® in section 212 of the
CWA is not limited to facilities that discharge into waters of the



United States and in fact makes exnlicit reference to land-hased
systems (see $2132(2)(A)). Moreover, the statutory aoal of
nrevoﬁtida_rntorfnronce with the treatment works, which includes
oprotection of the resulting s},dqe from contamination that would
1limit 2isnosal alternatives, is applicable to all POTWs,
regardless of whether there is any discharge to waters of the
United States.

Because non-discharqginag POTWs are not NPDES nermittees and
therefore are not required to develop pretreatment proarams, the
primary reaponsibility for enforcing pretreatment requirements
in these cases falls upon those States with approved pretreatment
proarams and EPA., Since these POTWs do not hold NPDES permits,

EPA enforcemaent is limited to direct enforcement of cateqorical
standards acainst the industrial users. **/ Of course, the fact
that federal law does not require non-discharging POTWs to develop
pretreatment nrograms does not prevent States from reguir;na these
facilities to develop such nrograms under State law. */ Moreover,
even where State law does not require them to do so, Indlvidual
non-discharqing POTWs may aqree to developn pretreatment programs.
In any of these cases, the developed programs may Drovide for
enforcement of categorical standards by the POTW. *""*/ However,
it must be noted that hecause these POTWs are not MNPDFS permittees,
FPA cannot enforce any requirements of theivr programs. Thus, {f

a non-dischargina POTW whose nretreatment nroqaram involves enforce-
ment of categorical standards does a poor job of enforcing

these standards, EPA's only recourse is to take direct action
aaainst the violatinag industrial user(s).

*/ See the discussion of sludge contamination as “interference®
under the CWA in the preamble to the General Pretreatment
Requlations at 46 Ped. Reg. 9408 (January 28, 1981).

**/ Althouah EPA may not issue nermits to indirect discharqers,
the Agency may require them to comply with additional reporting,
monitorina, sampling, and other information recuiresments beyond
those contained in the General Pretreatment Reculations, under
section 308 of the CWA. See Conf. Rep. Mo. 92-1236, 92d Cong.,
2d Ses®. . 130 (September 28, 1972), renrinted in A Leqgislative
Hletoty-o! the Hntnr Pollution Control Act Amendments of 1972,

r+4/ For example, California has a requlatory nrovision. that
requires non-discharaing POTWs with a design flow of 5 mgd or
more to develop pretreatment proarams. Pacilities with a design
flow of less than 5 mqd mavy he required to develop programs as
Aeemed appropriate. 23 CAC §2233.

- #®s®/ Tn California, for instance, these programs are reviewed
- for consistency with §403,.8(f) of the General Pretreatment

Regulations, which includes a requirement- :eqardinq enforcement
of cateqgorical standards. .



: I hops this memorandum answers your questions on this subject,
If vyou have any further questions or comments, please call me at
(FTS) 426-4793 or have your staff contact Hans Bjornson at (FTS)

426-70138, -

cc: Rebecca Hammer
Martha Prothro
Colburn Cherney

becec: Jim Gallup
Geoff Grubbs
Program Development Branch

HBJORNSON/Disk 1/EN-336/67035
Document 36/1rm/06-26-85
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"Guidance Manual for Preparation and Review of Removal Credit
Applications", dated July 1985. Table of Contents only.
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United States ) Permits Division ENMN-336 July 1985
Environmental Protection Washington, DC 20460
Agency .

=4 Guidance Manual for
| Preparation and Review
of Removal
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'% UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
3 ‘ WASHINGTON. D.C. 20460

“AUG™"5 1985 S

WATER

MEMORANDUM

SUBJECT: ocal Limits Requirements for POTW
Pjetreatment Programs

I N\receas WO v~

FROM: Rebecca W. Hanmer, Director
Office of Water Enforcement and Permits (EN-335)

TO: Regional Water Management Division Directors
NPDES State Directors

I. Background

The Pretreatment Implementation Review Task Force (PIRT), in
its Final Report of January 30, 1985, stated that some POTWs which
are required to implement pretreatment programs "do not understand
the relationship between categorical standards and local limits or
even how to develop local limits." This memo reviews the Agency's
minimum local limits requirements for POTWs which must develop and
implement industrial pretreatment programs. More detailed technical
guidance for developing local limits is available in the Guidance
Manual for POTW Pretreatment Program Development. Comprehensive
technical guidance on local limits is under development and will
be published in FY 86.

Section 403.5(c) of the General Pretreatment Regulations
provides that POTWs required to establish local pretreatment
programs must develop and enforce specific limits to implement
the general prohibitions against pass-through and interference
{§403.5(a)] and the specific prohibitions listed in §403.5(b).
This requirement is discussed in the preamble to the 1981 General
Pretreatment Regulations:

"These limits are developed initially as a prerequisite
to POTW pretreatment program approval and are updated
thereafter as necessary to reflect changing conditions
at the POTW. The limits may be developed on a pollutant
or industry basis and may be included in a municipal
ordinance which is applied to the affected classes. In
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addition, or alternatively, the POTW may develop specific
limits for each individual facility and incorporate these
limits in the facility's municipally-issued permit or
contract. By translating the regulations' general
prohibitions into specific limits for Industrial Users,
the POTW will ensure that the users are given a clear
standard to which they are to conform."

The categorical pretreatment standards, applicable to broad
classes of industries, are technology-based minimum requirements

‘which do not necessarily address all industrial discharge problems

which might occur at a given POTW. To prevent these site-specific
problems, each POTW must assess all of its industrial discharges
and employ sound technical procedures to develop defensible local
limits which will assure that the POTW, its personnel, and the
environment are adequately protected. This memorandum clarifies
EPA's minimum requirements for the development of local limits

to control the discharges of industrial users and discusses the
application of those requirements to POTWs in different stages of
local pretreatment program development and implementation.

II. Minimum Requirements for Local Limits -

The General Pretreatment Regulations require every POTW
developing a pretreatment program to conduct an industrial waste
survey to locate and identify all industrial users which might be
subject to the POTW pretreatment program. This procedure is a
prerequisite to pretreatment program approval. In addition, the
POTW must determine the character and volume of pollutants contri-
buted to the POTW by these industrial users. Based on the infor-
mation obtained from the industrial waste survey and other sources,
including influent, effluent and sludge sampling, the POTW must
determine which of these pollutants (if any) have a reasonable
potential for pass-through, interference or sludge contamination.
For each of these pollutants of concern, the POTW must determine,
using the best information available, the maximum loading which
can be accepted by the treatment facility without the occurrence
of pass-through, interference or sludge contamination. A proce-
dure for performing- this analysis is provided in the Guidance
Manual for POTW Pretreatment Program Development. As a minimum,
each POTW must conduct this technical evaluation to determine
the maximum allowable treatment plant headworks (influent)
loading for the following pollutants:

cadmium lead
chromium nickel
copper - zinc

These 'six toxic metals are listed because of their widespread
occurrence in POTW influents and effluents in concentrations that
warrant concern. Also, since they are usually associated with
the suspended solids in the waste stream, their presence often



prohibits the beneficial reuse of municipal sewage sludge and
reduces POTW options for safe sludge disposal. In addition,
based on site-specific information, the POTW and/or the Approval
Authority must identify other pollutants of concern which might
reasonably be expected to be discharged to the POTW in quantities
which could pass through or interfere with the POTW, contaminate
the sludge, or jeopardize POTW worker health or safety. Once
maximum allowable headworks loadings are determined for each of
the pollutants of concern, the POTW must implement a system of
local limits to assure that these loadings will not be exceeded.
The POTW may choose to implement its local limits in any of a
number of ways, such as uniform maximum allowable concentrations
applied to all significant industrial dischargers, or maximum
mass discharge limits on certain major dischargers. The method
of control is the option of the POTW, so long as the method
selected accomplishes the required objectives. There is no
single method of setting local limits which is best in all
situations. The Guidance Manual for POTW Pretreatment Program
Development discusses several alternative methods which a POTW
might use to allocate the acceptable pollutant load to industrial
users. The manual also provides an example of the calculations

a typical POTW would use to determine the maximum allowable -
headworks loadings for a pollutant and to allocate that load to -

significant industrial users. POTWs are strongly encouraged to

apply a safety factor to the calculated maximum allowable loadings
and to reserve some capacity for industrial expansion when setting

local limits.

Some POTWs may find that loading levels of at least some of
the pollutants of concern are far below the calculated maximum
allowable headworks loadings. In these cases, the POTW should
continue to monitor all industrial users discharging significant
quantities of these pollutants. It may also be appropriate for
the POTW to limit each significant industrial user to a maximum
loading which cannot be exceeded without POTW approval. This
process of limiting increases in discharges of pollutants of
concern provides POTWS with a control mechanism without imposing
unnecessarily stringent limits on industries which expand or
change production processes. Industries approaching their limits
could petition the POTW for an increased allowance. Upon receipt
of such request, the POTW would update its headworks loading
analysis to determine the effect of the proposed increase. The
analysis would enable the POTW to make a sound technical decision
on the request.

Because they are based on the specific requirements of the
POTW, sound local limits can significantly enhance the enforce-
-ability of a- POTW's local pretreatment program. A POTW that
proposes to rely solely upon the application of the specific
prohibitions listed in §403.5(b) and categorical pretreatment
standards in lieu of numerical local limits should demonstrate
in its program submission that (1) it has determined the

\%2F



capability of the treatment facility to accept the industrial
pollutants of concern, (2) it has adequate resources and proce-
dures for monitoring and enforcing compliance with these require-
ments, and (3) full compliance with the applicable categorical
standards will meet the objectives of the pretreatment program,

III. Aoplication of the Minimum Local Limits Requirement

A. Unapproved Programs

All POTWs required to develop pretreatment programs must
comply with the regulatory local limits requirements described
above. However, EPA recognizes that there has been a need for-
clarification of these requirements and that some Approval
Authorities have not applied this requirement in accordance
with the principles in this memorandum when approving local
pretreatment programs in the nast. Some POTWs with local
programs now under development or review were given direction
by their Approval Authority that may have failed to reflect all
of the requirements for local limits that are discussed herein.
Withholding approval for these POTWs until they have adopted
all necessary local limits would delay availability of the
considerable local POTW resources needed to enforce categorical
pretreatment standards and other pretreatment requirements.
Therefore, where POTWs have not previously been advised of the
need to complete the analysis described herein and to adopt
local limits prior to program approval, and where imposing
such a requirement would make approval by Sentember 30, 1985
infeasible, POTW pretreatment program submissions meeting all
other regulatory requirements may be approved. However, in any
such case, the POTW permit must be modified to require that the
POTW expeditiously determine the maximum allowable headworks
loading for all pollutants of concern as described above and
adopt those local limits required to prevent pass-through,
interference, and sludge contamination. To ensure that this
condition is enforceable, the Approval Authority must assure
that this requirement is promptly incorporated into the POTW's
NPDES nermit and require that the appropriate local limits be
adopted as soon as possible, but in no case later than one
year after approval. Noncompliance with this permit require-
ment on the part of the POTW will be considered grounds for
bringing an enforcement action for failure to implement a

required pretreatment program.

B. Approved Programs

If any POTW - program has already been approved without the
analysis of the impact of the pollutants of concern and adoptlon
of local limits, the Approval Authority should immediately require
the POTW to initiate an analysis as described above and adopt
;ppropriate local limits. This requirement should be incorporated
in the POTW's NPDES permit as soon as feasible. Where a POTW has
‘previously adopted local limits but has not demonstrated that
those limits are based on sound technical analysis, the Approval



Authority should require the POTW to demonstrate that the local
limits are sufficiently stringent to protect against pass-through,
interference and sludge contamination. POTWs which cannot
demonstrate that their limits provide adequate protection should
be required to revise those limits within a specific time set
forth in a permit modification.

IV, Local Limits to Control Additional Toxic Pollutants

To date, where POTWs have evaluated their industrial
discharges and adopted local limits as needed based on that
evaluation, the pollutants most often controlled are toxic metals,
cyanide and phenol. Few POTWS now control the discharge of
toxic organic compounds through local limits. Recent studies,
including the Agency's Complex Effluent Toxicity Testing Program,
indicate that these substances are often responsible for toxicity
problems in rece1v1ng streams. Furthermore, many of the volatile
organic compounds in POTW influents may be released to the atmos-
phere during conveyance or treatment, potentially causing health
or safety hazards or aggravating air quality problems. Compounds
causing these problems are not necessarily among those in the
statutory list of 126 priority toxic pollutants and may not be .
addressed by existing or proposed categorical standards. 1If
monitoring efforts are not sufficiently comprehensive, these
adverse impacts may go undiscovered, or thexr root causes may
not be identified.

After a POTW's pretreatment program has been approved,
Approval Authorities should continue to evaluate each POTW to
determine the need for additional measures to control toxic
discharges from industrial users. This is in keeping with the
Agency's policy on water quality-based permit limits for toxic
pollutants (49 FR 9016, March 9, 1984). Utilizing the authority
provided by Section 308 of the Clean Water Act (or comparable
State authority), the Approval Authority should consider requiring
both chemical-specific and biological testing of POTW influent,
effluent and sludge to evaluate the need for additional local
limits. Where test results indicate a need for greater industrial
user control, POTWs should be required to determine the sources
2f the toxic discharges through additional testing and to adopt
appropriate local limits which will prevent interference and
pass-through,

Not every POTW required to have a local pretreatment program
will need to perform this additional testing, but since toxic
chemicals are utilized by many non-categorical industries, this
requirement should not be limited to those POTWs with large
‘contributions from categorical industries, For example, there
is at least one documented instance of an FDA-approved food addi~-
tive, discharged by a food processor to a POTW, causing receiving
stream toxicity problems. OWEP has been working closely with
EPA researchers and will provide whatever assistance we can to
Approval Authorities faced with complex toxlcxty problems
‘associated with POTW discharges. .
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V. Local Limits Requirements for POTWs covered by §403.10(e):
State-run Pretreatment Programs

In accordance with §403.10(e) of the General Pratreatment
Regulations, some States have assumed responsibility for imple-
menting State-wide pretreatment programs in lieu of requiring
POTWs to develop individual local programs. 1In these States,
the NPDES permits of POTWs which otherwise would have been
required to develop local pretreatment programs may need to be
modified to require the local limits development procedures
described above. Alternatively, the State can perform the
required analyses and implement the appropriate local limits
necessary to assure that the goals of the program are achieved.
These limits would then be enforced in the same manner as other
pretreatment requirements, in accordance with procedures included
in the approved State-run program. Where States assume POTW
responsibility for carrying out pretreatment program requirements,
Regional Offices must monitor all aspects of the State-~run
pretreatment program, including local limits, to assure that the
national program requirements are met.

VIiI. Control of Conventional Pollutants -

Although the National Pretreatment Program is usually
associated with the control of toxic industrial wastes, the
discharge of excessive conventional pollutants has been the most
commonly documented industry-related cause of POTW effluent limit
violations. Generally, POTWs are required to construct, operate
and maintain their own treatment facilities at efficiencies ade-
quate to prevent pass-through and interference from conventional
nollutants. However, where a POTW chooses instead to limit its
influent or where limits on the influent concentrations are
necessary kO assure that unexpectedly high influent concentrations
do not occur, the POTW pretreatment program submission should
demonstrate that local limits adequately address conventional
pollutant loadings from industry. Most POTWs have already deter-
mined the capacity of their treatment facilities to accommodate
conventional pollutants. Where local limits for these pollutants
are needed, the limit-setting process is rather straightforward.
At a minimum, Approval Authorities should encourage all POTWs
to consider setting appropriate local limits on conventional
pollutants in order to prevent pass~-through and interference
where problems have occurred in the past or can be anticipated
in the future due to local growth or increases in industry
discharges.

VII. .Deadline for Industrial User Compliance with Local Limits

POTWs adopting local limits should require industrial users
to comply with those limits as soon as is reasonable, but in no
case more than three years from the date of adoption. Where an
‘industrial user is allowed more than one year to comply, the POTW
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should evaluate the industrial user's operation and set intarim
limits to minimize discharge of the pollutants of concern orior
to full compliance with the local limit. The POTW should also
astaplish enforceable increments of progress for industrial users
with compliance schedules longer than one year and require the
users to submit incremental progress reports at least annually

to assure proper tracking of actlons needed to accomplish
compliance.

Where an industrial discharge has been identified as a
contributing factor in a POTW's violation of an NPDES permit
limit, water quality standard, or other environmentdl require-
ment, the POTW must take immediate enforcement action, employlng
all means necessary to assure that the Industrial User is brought
into compliance in the shortest possible time.

ViII. Conclusion

.This memorandum has summarized the Agency' 's minimum
requirements for the establishment of local limits by POTWs
implementing pretreatment programs. Because local limits
address site-specific needs, Approval Authorities should apply
these requirements with sensitivity to local conditions, recog-
nizing that the diversity among POTWsS requires a .case-by-case: -
consideration of local limits. 1In many cases, there will be a
clear need to aggressively attack toxicity or interference
problems with extensiv2 analysis and local rzgulation. 1In
others, only a few local limits will be needed, if only to
insure that present loadings do not increase. This flexibility,
however, does not mean that local limits are optional under the
National Pretreatment Program. All POTWs implementing pretreat-
ment programs must evaluate the need for local limits. Where
the evaluation so indicates, the POTW must promptly adoot and
enforce local limits which will protect against interference,’
nass~-through and sludge contamination.

As EPA and State permit writers establish more comprehensive
water qualizy-based municipal permit limits (including toxics),
POTWs will have more definitive information available as a basis
for establishing the need for and the stringency of local limits
to prevent pass~through. Similarly, the forthcoming sludge
disposal and reuse regulations should enable States to establish
more comprehensive sludge quality requirements, which will in turn
provide a solid technical basis for local limits to prevent
"sludge contamination. The Office of Water Enforcement and Permits
is also working with the Agency's Office of Research and Develop-
ment to obtain better information on the impact of toxic substances
on municipal treatment processes. These efforts are proceeding
as fast as available resources permit and should produce results,
in the form of guidance documents, in.FY 86.
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QFFICFE OF FNFORCFMENT
AND COMPLINNCE
MONITORING

MEMORANDUM

SUBJECT: Guidance on Obtaining Submittal and Implementation
of Approvable Pretreatment Programs

FROM: Glenn L. Unterberger ,£&. 7 L4t b
ssociate Enforcement Counsel s -
for Water

/e l **'Z/h N

Reébecca Hanmer, Director
Office of Water Enforcement and Permits

TO: Regional Counsels, Regions I - X -
Water Management Division Directors
Regions 1 =~ X

Attached is a guidance memorandum on obtaining POTW
pretreatment program submittal and implementation. The guidance
confirms and elaborates on Agency enforcement and permitting
policy positions which we already have discussed at our national
meetings, and which we already are largely implementing in the
context of meeting FYB85 SPMS commitments and through EPA's
POTW Pretreatment Program Enforcement Initiative. The major
points which this guidance reaffirms are:

- that EPA is in the strongest position to bring an

enforcement action against a POTW for failure to
obtain or implement an approved pretreatment program
when there is a requirement to do so in the POTW's
permit;

- . that POTW permité which do not contain these permit
requirements should be modified or reissued as
quickly as possible;

- that in a limited number of cases, EPA can consider
the possibility of an enforcement action to require a
POTW without a modified permit to obtain or implement
an approved pretreatment program, and

- that in bringing a judicial enforcement action for
failure to obtain or implement an approved pretreat-
ment program, EPA typically should also file claims for
any existing NPDES effluent limit violations.
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Our objective still is to have all required POTW

-pretreatment programs approved or subject to a judicial referral

by the end of FY85. Early in FY86, we would expect to address
any remaining unapproved POTWs and to begin focusing increased
attention on adequate pretreatment program implementation.

Attachments

cc: Coke Cherney
Bill Jordan
Martha Prothro
OECM Water Attorneys
David Buente



GUIDANCE ON OBTAINING SUBMITTAL AND IMPLEMENTATION
OF APPROVABLE PRETREATMENT PROGRAMS

Summar

40 C.F.R. §403.8(b) establishes certain pretreatment
requirements for any POTW with a design flow greater than 5
million gallons per day (mgd) and which accepts pollutants
from Industrial Users which pass through or interfere with the
operation of the POTW or are otherwise subject to pretreatment
standards as well as for other POTWs as determined by the
Approval Authority. Specifically, the regulation regquires these
POTWs to "...receive approval of a POTW Pretreatment Program
no later than...July 1, 1983..." and that the approved pretreat-
ment program "...be administered by the POTW to ensure compliance
by Industrial Users with applicable pretreatment standards and
requirements."” o

This guidance addresses POTW's previously identified as "~
needing pretreatment programs. This Guidance should be utilized
in selecting the most effective approach to ensure that
non-approved POTW's requiring programs in your Region obtain
pretreatment program approval as soon as possible and that
POTWs with approved programs implement them properly and
expeditiously.

The requirement to obtain approval of and to implement
a pretreatment program should be incorporated in a POTW's
NPDES permit. Where a POTW meets the criteria of 40 C.F.R.
§403.8(a) and its permit does not contain the requirement
to obtain approval of and implement a pretreatment program,
the Region should expeditiously modify the POTW's -permit
--or request an approved State to do so--to incorporate such
a requirement.

In general, to enable EPA to bring an enforcement
action for failure by the POTW to either obtain an approved
pretreatment program or implement its pretreatment program,
a POTW's NPDES permit should either contain such a requirement
or be modified or reissued with such a requirement. For a POTW
that has failed to obtain or implement an approved pretreatment
program--if EPA is the pretreatment Approval Authority--EPA
should pursue a judicial enforcement action under Section 309(b)
and (d) of the Clean Water Act to obtain compliance and civil
penalties; where an approved State is the Approval Authority,
EPA should urge the State to bring a comparable enforcement
action and bring a federal enforcement action if the State
fails to take timely and appropriate action. An alternative
legal theory, available in a limited number of cases, to require
a POTW without a modified permit to obtain or implement an
approved pretreatment program, is discussed on pages 5 and 6.

\LT
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Background

Section 307(b) of the Clean Water Act requires EPA to
promulgate pretreatment standards to prevent Interference
or Pass Through by toxic pollutants introduced into a POTW.
Section 402(b)(8) of the Clean Water Act establishes a system
whereby, NPDES permits would require POTWs to implement and
enforce pretreatment standards. 40 C.F.R. §§403.8 and 403.9
outline the requirements for a pretreatment program to be
developed, approved and incorporated in a POTW's NPDES permit
by July 1, 1983.

When 40 C.F.R. §403.8(b) was promulgated, it was anticipated
that the requirement to obtain approval and implement a pretreat-
ment program would be promptly incorporated in applicable NPDES
permits as provided in 40 C.F.R. §403.8(d) and (e), §403.10(4d),
§122.62(a)(7), and §122.62(a)(9). While most POTW permits have
been modified, many remain that have not been modified to
contain the requirement to obtain program approval and implement-
the approved program. Also, many POTWs with modified permits and
POTWs with unmodified permits have not yet obtained program approval,
even though the deadline prescribed by 40 C.F.R. §403.8(b) for .
obtaining program approval has passed. To successfully carry out
the pretreatment provisions of the Clean Water Act, the Agency
must ensure that every POTW which needs a pretreatment program
submit an approvable pretreatment program and obtain program
approval as soon as possible.

Enforcing a Permit Reguirement to Develop a Pretreatment Program

Where a POTW's permit does contain a requirement to obtain
and implement an approved pretreatment program and the POTW has
failed to comply with the permit requirement and any Administrative

" Order issued by the Approval Authority requiring the POTW to

obtain and implement its pretreatment program, the Approval
Authority should initiate judicial enforcement. It should be
noted that a judicial enforcement action can be initiated
without prior issuance of an Administrative Order. Particularly,
with regard to failure to obtain program approval by this time,
the Approval Authority should judicially enforce a permit
requirement to obtain program approval through a court action
without first issuing an Administrative Order.

The decision to initiate an enforcement action for failure
to obtain an approved pretreatment program or for failure by the
POTW to implement an approved pretreatment program should be
based on factors such as the severity of the POTW's noncompliance,
such as: (1) degree of disregard by the POTW for pretreatment
requirements; (2) evidence of water quality impacts, interference,
pass-throuch, or sludge ccntamination resulting from failure
to have an approved program in operation; (3) failure by the
POTW even in the absence of an approved program to obtain



compliance by industrial users with applicable pretreatment
standards and requirements; (4) existence of other NPDES permit
viclations. While these factors relate to ranking the severity
of noncomplying POTW's, their absence does not preclude judicial
enforcement.

An EPA enforcement action for failure to obtain.program
approval as required by a POTW's permit is taken under Section
309(b) for failure of the POTW to comply with requirements in
its permit EThat were established under authority of Section
402(b)(8) and its implementing regulations for the purpose
of implementing the pretreatment provisions of Section 307.
All such cases should result in an expeditious compliance
schedule for obtaining an approved program (see Attachment A),
reporting requirements, significant civil penalties that consider
economic benefit and address the gravity of the violation,
and any provisions necessary to ensure program implementation.

An EPA judicial enforcement action for failure to lmplement-
an approved pretreatment program as required by a POTW's permit
is based on the same statutory requirements. All "failure to -
implement" cases should result in specific implementation
activities (e.g., permit issuance, inspections, enforcement
response) by specified dates, progress reports, and significant
civil penalties.

Requiring Development and Implementation of a Local Pretreatment
Program Through Permit Modification or Reissuance

If a POTW that is required to administer an approved
pretreatment program does not have or is not implementing one
and is not currently required by its NPDES permit to do so,
the Region should have the permit modified or revoked and
reissued as quickly as possible to require the POTW to obtain
approval of and implement a program according to an expeditious
compliance schedule. While permit modification or reissuance
is not the only legal option available to require a POTW to
obtain or implement an approved pretreatment program in the
absence of a permit requirement, it is generally the most
legally sound approach, and typically the one the Agency should
follow. Permit modification or reissuance will put EPA in the
strongest legal position if an enforcement action against the
POTW is necessary.

Permit modification or reissuance is always necessary when
a POTW that has not previously been identified as needing a
pretreatment program is required to develop and implement one.
If an approved State attempts to reissue an NPDES permit
without including pretreatment requirements, EPA should object
formally, and, if necessary, veto the def1c1ent permit.

If EPA is the permitting authority, the‘Reglon may. either
modify or revoke and reissue the permit pursuant to the procedures
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at 40 C.F.R. Parts 122 and 124 to require the POTW to obtain
approval of and implement a pretreatment program. The regulations
specifically identify the incorporation of a requirement to

" develop an approved POTW pretreatment program as an appropriate

"cause"”" for permit modification or reissuance. If the Region
chooses to modify the permit, only the pretreatment_requirement
need be subject to comment -and decision. If the Region chooses
the reissuance procedure, the entire permit is reopened and
subject to revisioan (40 C.F.R. §122.62).

If a State is the NPDES permitting authority for the
POTW, the Region should request the State to modify or reissue
the POTW's NPDES permit as guickly as possible pursuant to
the State analogue of 40 C.F.R. §124.5.

In certain situations a POTW will obtain approval of a
pretreatment program without a pre-existing permit requirement
or with a permit requiring the POTW to obtain approval but not
requiring implementation. Suitable provisions pertaining to
the approved pretreatment program must still be incorporated
into the POTW's NPDES permit as soon as practicable to ensure-
the Approval Authority's ability to enforce proper implementation.

A compliance schedule leading to pretreatment program
approval can be imposed on the POTW in either one of two ways.
First, the compliance schedule can be included in the modified
or reissued permit. Second, the compliance schedule can be
included in an Administrative Order issued contemporaneously
with the modified or reissued permit. l/ These two methods are
illustrated by the two versions of suggested permlt language in

Attachment B. Both methods would be enforceable in a federal

enforcement action against the POTW as-longlas the underlying
regquirement to obtain approval of the pretreatment program was
contained in the POTW's modified or reissued permit.

l/ If a POTW was previously identified and notified that it
needed a pretreatment program after the July 1, 1983 regu-
latory deadline contained in 40 C.F.R. §403. 8 the POTW's

NPDES permit can contain a compliance schedule leading to

program approval requlrlng program submission after July 1,

1983. For those POTW's which were notified prior ior to July 1,

1983 that they needed a pretreatment program, inclusion of a

compliance schedule in a modified or reissued permit requiring

compliance after that date may be in violation of 40 C.F.R.

§§403.8(d) and 122.4(a). 1In the latter instance, a compliance

schedule would have to be contained in an Administrative Order

issued contemporaneously with the modified or reissued permit.



The compliance schedule requiring program approval must
be realistic. It should contain only enough time to accomplish
the necessary activities culminating in the submittal of an
approvable pretreatment program. Individual factors affecting
‘pretreatment program development will determine the content of
the compliance schedule and the date by which the program must
be submitted. The compliance schedule must require submittal
of an approvable pretreatment programm as soon as reasonably
possible; in most cases no more than 6 months. A six-month
compliance period represents the usual maximum time period for
obtaining an approved pretreatment program. If, for example,
a POTW has already completed an Industrial User survey and
a technical analysis, 60 days is generally a sufficient time
period to complete the program application.

Once a POTW's NPDES permit has been amended by the Approval
Authority to require the POTW to obtain and implement an
approved pretreatment program, the Approval Authority should
closely monitor the POTW's compliance and take enforcement
action promptly if the POTW falls behind schedule.

Federal Enforcement in the Absence of a Permit Requirement

In limited circumstances, EPA might seek to require a POTW
to obtain or implement an approved program in the absence of
an NPDES permit requirement. This would be the case where
the Agency can establish good evidence that the absence of
an active pretreatment program is contributing to POTW effluent
violations or the absence of a pretreatment program is causing
demonstrable environmental problems and the permit amendment
process described above will not address the problem in an
expeditious manner. In these limited instances, the Government
may sue the POTW for existing NPDES violations under Section
309(b) and (d) of the Clean Water Act and seek submission and
imMplementation of a pretreatment program as an element of relief.

Alternatively, Section 309(f) of the Clean Water Act may
be available to obtain or implement an approved program in the
most serious cases in which EPA has identified industrial user(s)
in violation of federal pretreatment standards. 2/ An enforcement
action under Section 309(f) would require that the Agency claim
that requiring the POTW to obtain approval of and implement a

2/ The legal operation of Section 309(f) is explained in more

detail in the Agency enforcement guidance "Choosing Between -
- Clean Water Act $309(b) and 9309(5) as-a Cause of Action in
Pretreatment Enforcement Cases issued on the same date as this
enforcement guidance. '
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pretreatment program was an element of "appropriate relief",
Because use of Section 309(f) in this situation requires that
obtaining or implementing a pretreatment program constitute
"appropriate relief", a Region should consider carefully whether
the situation would fit that criterion in deciding whethear to
bring an enforcement action under Section 309(f). For example,
EPA will be in a strong2r legal position to sustain this cause

of action where the Agency can establish by geod-ewvidenee that
lack of a pretreatment program contributes to substantial
industrial user noncompliance with Federal pretreéatment standards.

Joining Other POTW Permit Violations In An Action For Failure
To Obtain or Implement an Approved Pretreatment Program

In those instances where failure to obtain or implement
an approved program coexists with NPDES effluent violations,
the effluent violation claims should as a rule be joined to the
pretreatiment claim. There may be exceptions, notwithstanding
the existence of effluent violations, where an enforcement action
against a POTW only for failure to obtain or implement -an approved
pretreatment program is desirable. This situation might arise,
for example, where absence of a pretreatment program is causing
immediate environmental problems and unrelated effluent violatiops.
or appropriate remedies are particularly difficult to identify f
and substantiate; such instances are probably atypical. 1If the
do occur the Government must take steps to limit the likelihood
that either of the judicially recognized doctrines of collateral
estoppel or res judicata will preclude a subsequent judicial
enforcement action against a POTW for effluent violations. 3/

3/ Under the doctrine of res judicata, a final judgment on

the merits bars further claims by parties or their privies
based on the same cause of action. Montana v. United States,
440 U.S. 147, 153, 99 S.Ct. 970, 973 (1979). Res judicata makes
conclusive a final valid judgment and if the judgment is on the
merits, precludes further litigation of the same cause of action
by the parties. Antonioli v. Lehigh Coal and Navigation Co..
451 F.2d 1171, 1136 (34 Cir. 1971), cert. denied, 406 U.S. 906
(1972). ©Under the doctrine of g¢o teral estoppel, an actual
and necessary determination of an issue by a court is conclusive
in subsequent cases based on a g;ggétent cause of action but
involving either a party or a privy to the prior litigation.
Parklane Hosiery Co. v. Shore, 439 U.S. 322,-326 n. 5,
99 S.Ct. 645, 649 n. 5, (1979).




For the most part, failure to allege all known NPDES
permit violations may later give rise to an argument by a POTW
that res judicata should apply to bar these claims in the
future. Alleging all such violations avoids this problem
and also promotes efficient use of Government resources, increases
environmental benefits from the enforcement action, and is the
preferred approach.

Res judicata and collateral estoppel standards can reasonably
be viewed as not precluding successive Government enforcement
actions against a POTW for different causes of action based on.
different types of permit violations stemming from different
causes. However, there is, of course, always the uncertainty
as to whether any court will be amenable to successive suits
against the same party for water pollution control violations.
These uncertainties ‘can be minimized by a careful litigation
strategy and should not per se preclude successive enforcement
actions. Nonetheless, if at all possible, an enforcement
action should include all known NPDES violations, particularly
if it can be demonstrated that effluent violations are in any-
way attributable to the absence of a pretreatment program.

A lawsuit filed against a POTW only for failugxe to .cobtain
or lmplement an_approved pretreatment'ﬁ?SEEam as required by
the POTW's NPDES permit should be pleaded solely as a failure
"to_comply with the permit provision(s) requiring program approval
~-or 1mplementatlon. Failure to obtain or implement an approved
program should not:be pleaded as a v101atlon of the NPDES
permlt in..general- pecitically, overnment should ensure,
td "the extent p0551ble, in such an enforcement action that the
basis for the action is clearly articulated as a violation of
the specific requirement for pretreatment program approval or
implementation, so that questions regarding POTW compllance
with permit effluent limits do not come into issue in the

(footnote continued)

While there is no federal case law directly on point
addressing the' issue involved, several cases involving Federal
environmental statutes and the doctrines of res judicata
and collateral estoppel are instructive. See, for example,
United States v. ITT Rayonier, Inc., 627 F. 24 996, 1002
(9th Cir. 1980), Western Oil and Gas Assoc. v. Environmental
Protection Agency, 633 F.2d 803, 810 (9th Cir. 1980), and
Earth First v. Block, 569 F. Supp 415 (D. Ore. 1983). -
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initial enforcement action. 4/ This practice should be follcowed
whether or not a subsequent action based on effluent violations
is contemplated.

When and if these issues arise, their resolution by a
court will likely turn on the characterization of the Agency's
initial and subsequent causes of actions against a POTW and
the issues resolved during the initial litigation. Therefore,
the Government should clearly and precisely articulate its
cause of action and claim for relief in all actions for failure
to obtain or implement an approved pretreatment program.

This will provide an articulable basis for distinguishing
a subsequent action for POTW effluent violations. _
Collateral estoppel problems will concern issues that
are necessary to the outcome of the initial pretreatment action
that would also be determinative issues in the subsequent
enforcement action for effluent violations. For example, in an
action for failure to obtain an approved pretreatment progran,
a court may rule on whether a POTW's permit was properly issued
in deciding whether the permit is enforceable as written. -
The ruling on permit enforceability would be controlling if
the question arose again in a subsequent action addressing
violations of the permit's effluent limits.
- There is nothing inherent in such an atypical pretreatment
enforcement action that necessarily will decide any or all
issues in a subsequent effluent violation action against the
same POTW. Indeed, in many cases, the circumstances relating
to violations of a POTW's pretreatment program will have no
bearing on the circumstances surrounding a POTW's failure to
comply with effluent limits. A careful and articulate litigation
strategy will minimize both res judicata and collateral estoppel
problems against the Government in a subsequent action against
the POTW for NPDES effluent violations.

4/ An enforcement action under Section 309(b) or Section

309(f) of the Act--in the absence of a corresponding permlt
requ1rement--seek1ng pretreatment program submission or
implementation .as "appropriate relief" should make clear to the
extent possible that the need for a local pretreatment program
is independent of the POTW's compliance with the effluent limits
in its permit. In most cases, this argument may not be available
if the Government needs to show that the lack of a pretreatment
program is leading to POTW effluent limit violations in order t'c‘
persuade the court that requiring program approval constltutes

"appropriate rellef"



This Guidance Memorandum is intended solely for the use
of Agency enforcement personnel. This guidance creates no rights,
is not binding on the Agency, and no outside party should rely
on it.

Attachments



\ K3



v

ATTACHMENT A

Compliance Schedule for POTW Pretreatment Program Approval

1. On or before (3 months or less from date the compliance
schedule is effective), the permittee shall submit the

following:

(a)

(b) (1)

(b)(2)

(c) (1)

(c)(2)

The results of an industrial waste survey as required

by 40 C.F.R. §403.8(€f)(2)(i-iii), including the
identification of industrial users and the character

and volume of pollutants contributed to the POTW by

the industrial users:;

An evaluation by the City Attorney or a public official
acting in a comparable capacity, of the legal authorities
to be used by the permittee to apply and enforce the
requirements of §§307(b) and (c¢) and 402(b)(8) of the
Clean Water Act, including those requirements dellnea;gé/"
in 40 C.F.R. §403 8(£)(1); A

A schedule under which the permittee shall obtain -
the legal authorities which the evaluation conducted
under (b)(l) above identified as inadequate or missing.
This legal schedule shall require that the permittee
submit the necessary legal authority no later than

.
1

A plan and schedule for obtaining any additional
technical information that will be needed by the
permittee in order to develop specific requirements

for determining violations of the discharge prohibitions
in 40 C.F.R. §403.5 and to develop an industrial

waste ordinance or other means of enforcing pretreatment
standards.

The plan must include influent, effluent and sludge
sampling that will enable the POTW to perform a
technical evaluation of the potential for pollutant
pass through, interference, or sludge contamination,
and to calculate, for each pollutant of concern,

the maximum safe loading which can be accepted by
the treatment facility.

2. On or befofe (3 months or less from submittal date in
item 1., above), the permittee shall submit the following:

(a)

Proposed staffing and funding to implement the local
pretreatment program. An estimate of personnel needed’
to (1) establish and track schedules of compliance,

(2) receive and analyze self-monitoring reports, (3)

1279



conduct independent monitoring and analysis as necessary,
(4) investigate noncompliance, and (5) take enforcement
actions, .shall be included. The discussion of funding
shall include both a description of the funding sources
and estimated program costs:

(b) A detailed description of the POTW's pretreatment
strategy for each Industrial User or class of Users
identified in 1l(a), above. The permittee shall identify
the manner in which it will apply pretreatment standards
to individual industrial users as required by 40 C.F.R.
§403.8 (such as by Order, Permit, Contract, etc.).

The discussion shall include provisions for_notifying
industrial users of: applicable local pretreatment
requirements, applicable federal categorical standards
as they are promulgated, and the industrial reporting
requirements of 40 C.F.R. §403.12(b)=-(e):;

(c¢) A detailed description of a monitoring and enforcement ~
program which will implement the requirements of 40 C.F.R.
§403.8 and §403.12, particularly requirements referenced
-in 40 C.F.R. §403.8(f)(1)(iv-v), §403.8(f)(2)(iv-vi),
and §403.12(h~j) and (l-n):

(d) A description of equipment and facilities the POTW
will use to monitor and analyze industrial wastes;

(e) A draft sewer use ordinance or other legally enforceable
mechanism containing specific effluent limitations
for prohibited pollutants defined in 40 C.F.R. §403.5
discharged to the POTW by its Industrial Users.
(The POTW should not enact the ordinance until it has
been reviewed and approved by the Approval Authority.)

On or before (3 months or less* from submittal date in
item 2., above), the permittee shall submit its complete
pretreatment program for approval which satisfies the
requirements of 40 C.F.R. §403.8. The approval request
must be in accordance with the requirements of 40 C.F.R.
§403.9.

While a POTW could have up to 3 months for any individual
program step, the entire submittal process should take
no more than 6 months.




ATTACHMENT B

SUGGESTED NPDES PERMIT LANGUAGE

(for a POTW notified prior to July 1, 1983 that it needs
a pretreatment program and for which a contemporaneous
AO will be issued containing a compliance schedule)

Under the authority of Section 402(b)(8) of the Clean
Water Act and the General Pretreatment Regulations

(40 C.F.R. Part 403), which implement the pretreatment
provisions of Section 307 of the Clean Water Act, the
permittee is required to obtain approval in accordance
with the provisions of 40 C.F.R. §§403.8 and 403.9, and
thereafter implement, a pretreatment program. .

(for a POTW previously identified and notified after July 1,
1983 that it needs a pretreatment program)

Under the authority of Section 402(b)(8) of the Clean
Water Act and the General Pretreatment Regulations

(40 C.F.R. Part 403), which implement the pretreatment
provisions of Section 307 of the Clean Water Act, the
permittee is required to obtain approval in accordance
with the provisions of 40 C.F.R. §§403.8 and 403.9, and
thereafter implement, a pretreatment program, in accordance
with the following schedule:
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"GUIDANCE ON OBTAINING SUBMITTAL AND IMPLEMENTATION OF APPROVABLE
PRETREATMENT PROGRAMS", dated September 20, 1985.
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MEMORANDUM

SUBJECT: Choosing Between Clean Water Act §309(b) and §309(f)
as a Cause of Action in Pretreatment Enforcement Cases

FROM: Glenn L. Unterberger &/, f.%
1

Associate Enforcement Counse
for Water

TO: Regional Counsels, Regions I=X

Summar

Statutory and regulatory compliance dates for many
pretreatment requirements are now in effect. EPA has referred
and will continue to refer enforcement actions to the Department
of Justice against POTWs and Industrial Users for violation of
general and categorical pretreatment requirements. The purpose
of this memorandum is to provide guidance on when to use either
§309(b) or §309(f) of the Clean Water Act as the cause of action
in a pretreatment enforcement case.

The following guidelines apply when choosing between
§309(b) and §309(f) as a cause of action in a federal pretreatment
enforcement action:

(1) In an enforcement action solely against an Industrial User
for violation of pretreatment standards, the enforcement
action should be based on §309(b), and not §309(f):

(2) Typically, where a POTW has not obtained or implemented
an approved pretreatment program, the most legally sound
and most strongly preferred method for ensuring pretreatment

'program adoption is to enforce an appropriate provision
in the POTW's permit under §309(b), or modify the permit
if such a requirement is not yet present. Thus, in an
enforcement action solely against a POTW for failure to
obtain or implement an approved pretreatment program--
if the POTW's NPDES permit requires program approval or
‘mplementation-~the enforcement action should be based
n §309(b), and not §309(f);

IS5
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(3) 1In an enforcement action solely against a POTW for
failure to.obtain an approved pretreatment program
--if the POTW's NPDES permit does not require program
approval--an enforcement action can be based on §309(b)
if there are demonstrable NPDES permit violations,
particularly ones which relate to the absence of a
pretreatment program (program submission would be sought
as "appropriate relief” under §309(b)); and

(4) 1In an enforcement action against a POTW and one or more
Industrial Users covering the POTW's failure to obtain or
implement an approved pretreatment program, the Government
can base its enforcement action on §309(b), §309(f), or
both. Note, however, that an action against the POTW is
available under §309(b) only if the POTW's permit requires
the POTW to-'obtain and implement an approved pretreatment
program or if there are coexisting permit effluent
violations, particularly ones which relate to failure to
implement the pretreatment program. Moreover, if there.
is no enforceable permit provision, the Government will
be in the best position to sustain its case if the POTWTs

failure to obtain program approval or program implementation

has resulted in widespread Industrial User noncompliance
with pretreatment standards or water quality problems.

It should be noted that both §309(b) and §309(f) do not
include specific statutory authority to seek civil penalties;
the statutory language in both subsections authorize the
Administrator to "...commence a civil action for appropriate
relief...." For this reason, an enforcement action based on
§309(b) or §309(f) and seeking civil penalties should also
include §309(d) in the cause of action,

Statutory Provisions Authorizing Pretreatment Enforcement Actions

‘Section 309(b) of the Clean Water Act is jurisdictional

in nature; i.e., it authorizes the federal government to invoke

the jurisdiction of a federal district court in an enforcement
action for violation of specified sections of the Act, including
the pretreatment provisions of the Act in §307.

"(b) The Administrator is authorized to commence a civil
action for appropriate relief, including a permanent or-
temporary injunction, for any violation for which he is
authorized to issue a compliance order under subsection
(a) of this section. Any action under this subsection may
be brought in the district court of the United States for
the district in which the defendant 1is located or resides
.or is doing business, and such court shall have jurisdictjg
to restrain such violation and to require compliance.
Notice of the commencement of such action shall be given
immediately to the appropriate State.” (emphasis added)
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Section 309(d) of the Clean Water Act is the civil
penalty provision of the Act; i.e., violators of specified
sections of the Act are subject to a statutory civil penalty
not to exceed $10,000 per day for each violation of those
sections:

"(d) Any person who violates section 301, 302, 306, 307,
308, 318, or 405 of this Act, or any permit condition or
limitation implementing any of such sections in a permit
issued under section 402 of this Act by the Administrator,
or by a State, or in a permit issued under section 404 of
this Act by a State, and any person who violates any order
issued by the Administrator under subsection (aJ) of this
section, shall be subject to a civil penalty not to exceed
$10,000 per day of such violation." (emphasis added)

Like §309(b), §309(f) of the Clean Water Act also confers
authority on the Agency to invoke federal district court
jurisdiction:

"(£) Whenever, on the basis of any information available”
to him, the Administrator finds that an owner or operator
of any source is introducing a pollutant into a treatment
works in violation of subsection (d) of section 307,

the Administrator may notify the owner or operator of
such treatment works and the State of such violation.

If the owner or operator of the treatment works does not
commence appropriate enforcement action within 30 days

of the date of such notification, the Administrator may
commence a civil action for appropriate relief, including
but not limited to, a permanent or temporary injunction,
against the owner or operator of such treatment works.

In any such civil action the Administrator shall join the
owner or operator of such source as a party to the action,
Such action shall be brought in the district court of

the United States in the district in whilich the treatment
works 1s located. Such court shall have jurisdiction

to restrain such violation and to require the owner or
operator of the treatment works and the owner or operator
‘'of the source to take such action as may be necessary

to come into compliance with this chapter. Notice of
commencement of any such .action shall be given to the
State. Nothing in this subsection shall be construed to
limit or prohibit any other authority the Administrator
may have.under this chapter." (emphasis added)

|S%
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Clearly, §309(f)--as does §309(b)--authorizes the Government
to invoke a federal district court's civil jurisdiction in an
enforcement action based on a violation of §307(d) of the Act.
Thus, by the operation of both §309(b) and §309(f), the Government
has the authority to invoke the jurisdiction of a federal district
court to enforce pretreatment provisions of the Clean Water Act.
In many cases, either subsection--(b) or (f)--or both, could be
used in conjunction with subsection (d) as the Government's
cause of action in a pretreatment enforcement action.

Legislative History of §309(f)

Section 309(f) was added to the Act as part of the 1977
amendments. 1/ It was added during the Conference Committee as a
substitute for the original §309(f) contained in the Senate bill,
S. 1952; §309(f) in the Senate bill bore no resemblance to the
substitute §309(f) adopted at Conference. 2/ In the House bill,
H.R. 3199, there were no pretreatment amendments. Therefore,
there is no legislative history in the House or Senate committee
hearings or in the House or Senate committee reports accompanying
the 1977 amendments regarding this subsection of §309.

The Conference Report of the 1977 amendments states only
that new subsection (f) was added to §309. 3/ The discussion
new subsection (f) in the Conference Report is limited strictlW

1/ It should be noted that §307(d) and §309(b) and (d) were
added to the Clean Water Act as part of the 1972 Clean Water
Act amendments. It is apparent from the legislative history of
the 1972 amendments that §309(b) was contemplated as sufficient
authority to enforce the pretreatment provisions of the Act.
See, S. Rep. No. 92-1236, 92d Cong., 2d Sess. 131 (1972),
reprinted in Rep. No. 93-1, Committee on Public Works, 93d
Cong., lst Sess., A Legislative History of the Water pollution
Control Act Amendments of 1972, at 314 (1973), and H.R. Rep.
No. 92-911, 92d Cong., 2d Sess. 114 (1972), id., at 80l.

2/ See, S. Rep. No. 95-370, 95th Cong., lst Sess. 46 (1977),

T reprinted in Rep. No. 95-14, Committee on Environment and

Public Works, A Legislative History of the Clean Water Act of
1977, A Continuation of the Legislative History of the Federal
Water Pollution Control Act, at 600 (1978).

3/ "Section 309 of the Federal Water Pollution Control Act

~ is amended by adding at the end thereof the following new
subsection: [quotes subsection (f) verbatim]."™ H.R. Rep.

No. 95-830, 95th Cong., lst Sess. 28 (1977). 1Id4., at 212.

In addition, the Joint Explanatory Statement of the Committee

of Conference only. states "...section 309 of the Act is amendeq
by adding a new subsection (f) to provide that [quotes subsection
(f) verbatim].” Id., at 270-271. , .

| Y
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to a restatement of the subsection. The Conference Report thus
provides no information regarding why the Senate version of
subsection (f) was not accepted or why the Conference Committee
version of subsection (f) was adopted.

The Conference Report was debated and passed by both
the House and the Senate on December 15, 1977. The addition
of subsection (£) to §309 was not debated in either House.
Subsection (f) was mentioned by both Floor managers of the
legislation, Congressman Anderson (D-Cal.) and Senator
Muskie (D-Maine), during their extensive remarks covering
the entire 1977 amendment package. 4/

While the remarks of Congressman Anderson and Senator
Muskie do not discuss why §309(f) was included as part of
the 1977 legislation, Congressman Anderson did state that
"The municipality has the primary responsibility to enforce
{the pretreatment] standards against the industries.. EPA is
not to unilaterally enforce these standards against the
industries." It is unclear what this statement actually means_
51nce the last sentence in §309(f) states that it does not

"...limit or prohibit any other authority the Administrator

may have...", and §309(b) was not amended ‘in any way to prevent
its use in pretreatment enforcement against industrial users.

Choosing Between §309(b) .and §309(f) -- §309(b) as the Preferred
Cause of Action, and When §309(f) May Be Preferred

Nothing in §309 itself precludes the use of subsection (b)
crather than subsection (f) as the cause of action in a federal
pretreatment enforcement action; nor is the legislative history
of §309(f) conclusive in requiring use of subsection (f) to the
exclusion of subsection (b).

Where either subsection is applicable, the Government thus
has the discretion--in most cases--to choose either subsection
or both as its cause of action in a pretreatment enforcement
-action. However, because §309(b) requires no advance notice
to the State, no opportunity for appropriate local enforcement
action preemptive of federal action and no joinder, it is easier
to invoke procedurally than §309(f). It is therefore likely _
that §309(b) would almost always be the Agency's "cause of action
of choice."™ However, even if §309(f) is considered less attractive
than §309(b) for procedural reasons in a pretreatment enforcement
action, its use as a cause of action where §309(b) is available
is not necessarily precluded, particularly if the Government
can obtain relief not otherwise available under §309(b).

4/ House Debate, December 15, 1977, id., at 404, and'Senate
Debate, December 15, 1977, id., at 46l.
1RY9
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In a pretreatment enforcement action in which the Agency
seeks relief only against Industrial Users, or only against a
POTW for failure to obtain or implement an approved pretreatment
program, the Agency should continue to base its enforcement
actions on §309(b).

Section 309(b), for the reasons described above, also is
typically the preferable cause of action against a violating
Industrial User and a POTW that has failed to properly implement
its pretreatment program--approved pursuant to 40 C.F.R. §403.8
and required by the terms of its NPDES permit. Nevertheless,
the Government alternatively may initiate a pretreatment enforce-
ment action using §309(f) after providing 30 days notice to the
POTW to implement pretreatment requirements and the subsequent
failure of the POTW to do so. Section 309(f) would be directly
on point in this situation because the Agency would be seeking
relief both against the POTW for failure to implement its
pretreatment program and against violating sources which the
POTW had failed to enforce against.

The option to use §309(b) in the above instance would be
preferable if it was determined that providing a POTW 30 days
formal notice of a violating Industrial User would lead either
to no remedial action by the POTW or remedial action that

would be deemed unsatisfactory by the Agency but claimed to be'

‘"appropriate enforcement action" by either the source or the

POTW if subsequently challenged by the Agency.

Section 309(b) would also be the preferable cause of
action against a POTW failing to implement a permit-required
program where the Agency lacked either the information or
was unable to identify and bring a combined action against
both a POTW and violating Industrial Users.

Situations may arise where the Agency would not desire
to have a POTW/municipality as a defendant in a pretreatment
enforcement action; e.g., a POTW may request the Agency to
initiate an enforcement action against an industrial user or
the Agency may desire to have the POTW as a party plaintiff.
In this type of situation, §309(b) would be the Government's
preferable cause of action.

The notification and litigation provisions described in
§309(f) are discretionary. The Agency can notify a POTW of
pretreatment violations without being obligated to follow up
that notification with litigation. Therefore, it is conceivable
that §309(f) could be used for "action-forcing" purposes to
provide notice to a POTW that is not implementing its approved
program. Using a §309(f) letter to motivate a POTW to properly
implement an approved program would make a §309(f) letter to an
offending POTW a "quasi Administrative Order". This use of
§309(f) should be considered. '
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The use of §309(f) "notice letters” would be most effective
when a POTW has an approved pretreatment program; in the absence
of an approved pretreatment program it is unlikely the POTW
will be willing and able to assure a remedy of Industrial User
violations in an expeditious manner.

It should be noted that in almost all instances an Agency
enforcement action against a POTW is predicated upon the POTW
having an approved pretreatment program incorporated in its
NPDES permit pursuant to 40 C.F.R. §§403.8 and 403.9. This
predicate is based on at least the following two reasons:
First, §402(b)(8) of the Act--also added as part of the 1977
Clean Water Act amendments--requires that any POTW which receives
pollutants subject to pretreatment standards under §307(b)
have a "program to assure compliance" with those standards
incorporated in its NPDES permit. Second, §402(k) of the Act
may serve as a "shield" in prohibiting most enforcement actions
against an NPDES permit holder that is not in violation of its
permit. . '

A POTW without an NPDES permit requirement to obtain and .
implement a pretreatment program=--and thus not susceptible to
an enforcement action under §309(b)--could be subject to a
§309(f) action. However, the Agency would have to bring a
contemporaneous action against a violating Industrial User and
seek relief against the POTW in the form of injunctive relief
to obtain and/or implement a pretreatment program. The relief
sought against the POTW would be pursuant to the "appropriate
relief” clause of §309(f). At the same time the Agency should
take steps to modify or revoke and reissue the POTW's permit
to include a requirement to implement a pretreatment program.
In order to bring such an enforcement action it should be
thoroughly documented that significant, existing Industrial
User violations would be alleviated.by a properly implemented
pretreatment program. Unless there are compelling reasons
why permit modification cannot be accomplished expeditiously,
Regional efforts should be directed at permit modification
or reissuance.

This Guidance Memorandum is intended solely for the use
of Agency enforcement personnel. This guidance creates no rights,
is not binding on the Agency, and no outside party should rely
on it.

cc: Office of Water Enforcement and Permits
Regional Water Management Directors, Regions I-X
OECM/Water attorneys
Environmental Enforcement Section, DOJ
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{ - UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
' MS

WASHINGTON, D.C. 20460

NeC 5 IS&L
OFFHICh OF ENFORCFMEN

AND COMPEIANCE
MONITORING

MEMORANDUM

SUBJECT: Interim Guidance on Appropriate Implementation
Requirements in Pretreatment Consent Decrees

FPROM: Glenn L. Unterberger zﬁéﬁw,
Associate Enforcement Counsel
for wWater

J. William Jordan, Director Q;é??¢7
Enforcement Division, OWEP ‘

TO: Regional Counsels
Water Management Division Directors
Regions I - X

This memorandum provides interim guidance for pretreatment
program implementation provisions which should be included in
all future municipal pretreatment consent decrees. This interim
guidance should provide nztional consistency for court-ordered
pretreatment implementation. This guidance may be expanded to
include provisions developed by the Workgroup on Local Program
Implementation.

Background

During the past two years, the Agency has launched the first
and second wave pretreatment initiatives against POTWs that
failed to develop local pretreatment programs, and has provided
the Regions with a "Guidance on Obtaining Submittal and Implemen-
tation of Approvable Pretreatment Programs®, September 20, 1985
and the "Pretreatment Compliance Monitoring and Enforcement
Guidance”" July 25, 1986, for POTWs with approved pretreatment
programs.  The latest Agency focus in the pretreatment area is
on implementation of approved programs. Pretreatment cases

against POTWs generally fall into two categories:l

1 an exception to these two categories are cases against POTWs
under Section 309(f) for failure to take appropriate action
against an industrial user that is discharging into the POTW in

l

.
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l. Failure to develop and obtain approval of pretreatment
- programs. (The majority of these cases have already
been brought; however, a number of consent decrees

remain to be negotiated.) '

2. Failure to properly implement approved programs:

For each type of case, a consent decree which concludes
an individual case should contain provisions which require both
implementation of the approved program and implementation status
reports. The reporting requirements in the decree should
provide sufficient information to allow EPA or a court to
asgsess the adequacy of implementation activities. Stipulated
penalties should attach to the failure to comply with definitive
requirements such as the failure to report.

Implementation Reguirements

At a minimum, the POTW should be required by the consent
decree to do the following: :

l. Implement the approved pretreatment program.

2. Inspect all significant IUs (defined as all categorical
industrial users and any user which discharges over
25,000 gallons of process water or contributes 5% of
the dry weather hydraulic or organic capacity of the
plant or has a reasonable potential to adversely affect
the POTW treatment plant) within six months of decree
entry L]

3. Submit semi-annual (or more frequent) implementation
status reports beginning within six months of entry oZf
the decree which supply, at a minimum, the following
information:

a) an updated list of significant industrial users and
the limits that apply to each (whether based on local,
categorical or prohibited limits); and

b) an updated list of all waste discharge permits or
equivalent instruments issued; )

1 (continued) ' '
violation of Section 307(d) of the Clean Water Act. Such

actions may be brought whether or not a POTW is otherwise
required to have a pretreatment program. Although 309(f)
provisions. are not discussed in this guidance, some of the
provisions contained herein may be appropriate in settling
309(£f) cases as well. ‘

, -
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c) an updated list of local pretreatment limits;

d) a list of all 1Us inspected, monitored and sampled
since the date of program approval, together with
a copy of all inspection reports:

e) a brief statement describing whether each IU
(including categorical 1Us) has continuously complied
with its pretreatment requirements during the
reporting period. For categorical 1IUs, include the
dates of receipt of Baseline Monitoring Reports, 90
day compliance reports and semi-annual reports. For
each IU out of compliance, include a descriptive
summary of the violation, the cause, duration.
and reason for noncompliance; and

f) a descriptive summary for each non-complying IU of
any efforts made by the POTW to bring that 1IU into
compliance, a justification for any lack of appropriate
enforcement and a statement as to whether the 1IU is
now in compliance.

The consent decree should also contain a provision for a
sufficient period of court oversight, i.e., approximately one
year when implementation is the only issue.

Enforcement Response Procedures

In addition to the above minimum requirements, we recommend
that, whenever possible, the decree require the POTW to develop
and submit written Enforcement Response Procedures (ERP) within
a specific period of time for review and approval by EPA.

These response procedures should establish a timeframe for
determining what action is appropriate for each violation,
describe a range of actions appropriate to different types of
violations, and describe how the control authority will document
its decisions. These procedures, once formulated and approved,
should serve as the POTW's operating enforcement criteria. The
violation of the criteria by an IU should then trigger specific
enforcement responses. Through the July 25, 1986 guidance,

the Agency has encouraged all POTWs with pretreatment programs
to develop such response procedures. These procedures provide
a basis to evaluate compliance with the requirements to enforce
pretreatment standards. Where an ERP is required, the semi~-
annual report should indicate whether the POTW is following the
procedures.’
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Permit Modification

Where the State is the permitting authority, you may also
wish to include a provision in the consent decree that-the
State will move to modify the POTW's rermit to include pretreat-
ment implementation as quickly as possible.

Attached are examples of the kind of language that should
be included in all pretreatment consent decrees. Part A includes
language incorporating minimum requirements normally necessary
for Headgquarters consent decree approval. Part B includes
additional recommended provisions.

If you have any questions regarding this guidance or
would like copies of consent decrees including recommended
provisions, please contact Elyse DiBiagio-Wood of OECM/Water at
475-8187. If you have guestions regarding the POTW guidance or
would like copies, please contact Ed Bender of OWEP at 475-8331.

Attachment

cc: Susan Lepow, 0GC
David Buente, DOJ
Jim Elder
Martha Prothro
OECM/Water Attorneys
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"Guidance for Reporting and Evaluating POTW Noncompliance with Pretreatment
Implementation Requirements", dated September, 1987. (This document is
reproduced at II.C.1l1 of this compendium). :
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VI.B.28.

"Guidance Manual on the Development and Implementation of Local Discharge
Limitations Under the Pretreatment Program", dated November 1987. Indices
and Tables of Contents only.
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OFFICE QF
ENFQRCEMENT AND
COMPLIANCE MONITORING

MEMORAN

SUBJECT: Guidance on Bringing Enforcement Actions Against
POTWs for Failure to Implement Pretreatment
Programs

FROM: Glenn L. Unterberger _/.‘ZQM,.[ L.Z.lf.CuU
Associate Enforcement Counsel
for Water

J. William Jordan ’{QZégjéé;?ﬂ' ;;é;é~;
Enforcement Divisionfa rector, /’/ '
Office of Water Enforcement and Permits

TO: Regional Counsels
Regional Water Management Division Directors
Susan Lepow, Associate General Counsel for Water
David Buente, Chief, Environmental Enforcement, DOJ

Attached is a final guidance docum: 't that explains the
legal and policy considerations involved in deciding whether
and how EPA shall pursue enforcement actions under the Clean
Water Act against POTWs that have failed to adequately
implement their pretreatment programs.1 A model judicial
complaint and model consent decree for_ failure to implement
cases are included with this Guidance.? We will be preparing
model administrative pleadings for these cases in the near
future.

1 7This guidance document was distributed in draft for
comment on February 11, 1988 (the draft was marked "January
1988 Regional Comment Draft). We received comments from
seven regions, two headquarters' offices, and the Department
of Justice.  The comments weie genera.ly favorable and the
Guidance has been revised pursuant to those comments.

2 prafts of the model judicial complaint and consent
decree were ser* to several regions and the Department of
Justice for review in May 1988, We received helpful comments -
and the enclosed models have been revised accordingly.
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Now that virtually all Federally required local
pretreatment programs have been approved, EPA is placing a
high priority on assuring that programs are fully imple- :
mented. Thus, EPA Regions and NPDES States now record on the
Quarterly Noncompliance Report, pursuant to the definition of
Reportable Noncompliance for POTW pretreatment program
implementation, those POTWs that have failed to adequately
implement their pretreatment program requirements.3

Given finite resources, EPA enforcement actions will not
be appropriate for all of the POTWs that are listed on the
QNCR for Reportable Noncgmpliance with pretreatment implemen-
tation requirements. The enclosed guidance document is
intended to help EPA Regions select the best cases for
enforcement in this area.

Enforcement actions against POTWs for failure to
implement will be a high priority in FY 1989. Consistent
with the attached guidance, we encourage all Regions to focus
resources on POTWs that have failed to adequately implement
their pretreatment programs.

We encourage all Regions to discuss any potential
enforcement actions in this area with us. Discussion of
"potential cases for failure to implemer: should be directed
to David Hindin, OECM~-Water, (LE-=134W), FTS 475-8547, or Ed
Bender, OWEP, (EN-338), FTS 475-8331l. ' _

Attachment

cc: Ed Reich
Jim Elder
Paul Thompson
Tom Gallagher
Cynthia Dougherty
ORC Water Branch Chiefs
Regional Water Management Compliance Branch Chiefs
Regional Pretreatment Coordinators
" Assistant Chiefs, DOJ Environmental Enforcement
OECM Water Attorneys

3 See, U.S. EPA, Office of Water Enforcement and

" Permits, Guidance for Reporting and Evaluating POTW Noncom-
pliance with Pretreatment Implementation Requirements,
September 1987. : : :
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I. EXECUTIVE SUMMARY

This guidance document explains the legal and pc.icy
considerations involved in deciding whether and how EPA shall
pursue Federal enforcement responses under the Clean Water
Act against POTWs that have been indentified on the Quarterly
NonCompliance Report as having failed to adequately implement
their pretreatment programs.

Municipal pretreatment programs must be fully
implemented in order to effectively control industrial-
discharges of toxic, hazardous, and concentrated conventional
wastes into public sewers and, ultimately, our rivers and
lakes. Now that EPA has approved virtually all Federally
required local pretreatment programs, EPA is placing a high
priority on assuring local program implementation. Thus, EPA
Regions and NPDES States now record on the Quarterly Noncom-
pliance Report those POTWs that have failed to adequately
implement their pretreatment program requirements. EPA
enforcement actions are necessary to ensure that POTWs fully
implement their pretreatment programs. 1Indeed, this guidance
document is intended to help EPA pursue enforcement actions
in this area and establish a strong enforcement presence so
as to assure proper program implementation on a broad scale
from POTWs.

The decision to initiate an enforcement action against a
POTW for its failure to adequately implament its pretreatment
program requires a careful analysis of the underlying pre-
treatment program requirements, the legal basis for the
violations and the seriousness of the violations. This is
particularly true because of the differing implementation
requirements which may apply to individual POTWs. In addi-
tion, the flexibility which many implementation requirements
inte: cionally allow necessitates the use of considerable
judgment in deciding whether to find a POTW in violation.

From a legal and equitable perspective, EPA is in the
strongest position to enforce pretreatment program implemen-
tation requirements that are contained in a POTW's NPDES
permit, either directly within the pages of a permit or

indirectly through a permit condition that ragiires a POTW to

implement its approved program and/or comply with the
pretreatment regulations, 40 CFR 403.

The following approach should be useful in identifying
potential pretreatment implementation violations for possible
enforcement r=---nses. First, examine the POTW's permit to
identify all :_streatment activities the POTW is required to
implement. Second, review all pretreatment program annual
reports that the POTW has submitted since its program was

\= 7= |
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approved. All prétreatment audits and inspections should
also be reviewed to identify potential violations.

Third, compile a list of all pretreatment implementation
requirements applicable to the POTW which available informa-
tion indicates the POTW may have violated. (See Tables 1 and
2 for possible examples, such as failure to issue industrial
user (IU) control mechanisms, failure to establish hecessary
local limits, or failure to enforce IU pretreatment require-
ments adequately.) Fourth, in some cases, send a §308 letter
to obtain more complete information necessary to support an
enforcement case.

Once all potegtial violations have been identified, each
violation must be evaluated to determine the strength of
EPA's claim of violations in light of the facts and any
imprecision in the way the underlying pretreatment implemen-
tation requirements define compliance.

Despite the flexibility a POTW may have in implementing
some pretreatment requirements, the fundamental yardstick for
measuring compliance is that a POTW must act reasonably by
implementing its pretreatment requirements consistent with an
effective pretreatment program: i.e., a program that will

prevent interference and pass through, and improve oppor-

tunities to recycle municipal and industrial wastestreams and
sludges (see 40 CFR 403.2). EPA should evaluate the reason-
ableness of the POTW's implementation activity in light of
both the flexibility afforded by the arplicable requirements
and the impact or severity of the potential violations.
Preparing a table similar to-the one in Attachment A for
evaluating program implementation violations should be
helpful in making enforcement decisions in this arec.

As a general rule, the strongest enforcement case
against a POTW for failure to implement its pretreatment
program will contain POTW effluent limit violations attrib-
utable to inadequate implementation and a number of related
POTW pretreatment implementation violations. .Such cases are
compelling because they indicate that a POTW's implementation
of its program has been so deficient that IU discharges have
not been adequately controlled and these discharges have
caused a POTW to exceed the effluent limits in its permit (or
otherwise violate its permit). This type of case may very
well be appropriate for civil judicial enforcement.

The lack of POTW permit effluent discharge violations
(attributable to inadequate pretreatment implementation) does
not mean tha* ~23 should overlook or trivialize other types
of implementation violations. Inadequate pretreatment
implementation still could result, for example, in the POTW
discharging increased loadings of pollutants (including
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toxics) not yet controlled by its permit, or in increasing
the risk of future effluent limit violations. Thus, for
example, a POTW that has failed to issue control mechanisnms
to a number of its sxgnl‘lcant IUs in direct violation of a
permit requirement to do so is committing a serious violation
that may very well be subject to an enforcement response.

Other cases in which a POTW is running a sloppy
pretreatment program, with clear implementation violations,
but in which there is so’'far no evidence of interference or
pass through problems, may be appropriately dealt with by
issuance of a traditional compliance administrative order or
by assessment of an administrative penalty, or by initiation
of a civil judicial action. EPA's pursuit of a penalty in
these circumstances should have great value in demonstrating
to POTWs that they must fully implement their pretreatment
programs now and not wait until after effluent violations
occur.! Such enforcement actions should help EPA send the
message that prevention is the goal of pretreatment programs,
not damage control after POTW effluent limits violations or
other unwarranted discharges have occurred.

If an IU has caused interference or pass through at the
POTW, or has violated local limits, categorical standards or
other pretreatment requirements, EPA may bring a joint action
against both the IU and the POTW. The importance of joining
an IU in an enforcement action is increased if an IU is a
primary cause of a POTW's effluent limit violations, if an IU
has obtained a significant economic benzfit from its noncom-
pliance, or if an IU needs to install pretreatment equipment
at its facility, especially if a POTW is unwilling or unable
to force an IU to install the necessary equipment.

A model judicial complaint and- consent decree fcr pre-
treatment failure to implement cases are included as attach-
ments to this guidance. Model administrative pleadings will
be prepared shortly for Regional distribution.

Disclaime

' This guidance document is intended solely for the use of
Agency enforcement personnel. This guidance creates no
rights, is not bindiig on the Agency, and the Agency may
change this guidance without notice.

1l 1Instructions on how to determine settlement penalties
using the standard CWA Civil Penalty Policy criteria of
economic beneflt, gravity and appropriate adjustments are )
contained in EPA's draft Guidance, "Penalty Calculations for-
a POTW's Failure to Implement It's Pretreatment Program,"
distributed for Regicnal comment on August 1, 1988.

e
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II. INTRODUCTION: POTW Implementation as the Key to an
Effective National Pretreatment Proqram

A. Purpose of this Guidance

This document provides guidance on how and under what
circumstances EPA should pursue administrative and judicial
enforcement actions against Publicly Owned Treatment Works
(POTWs) for violations of their pretreatment program imple-
mentation obligations arising under the Clean Water Act.

Local pretreatment programs must be fully implemented in
order to effectively control industrial discharges of toxic,
hazardous, and concentrated conventional wastes into public
sewers and, ultimately, our rivers and lakes. Now that EPA
has approved virtually all Federally required local pretreat-
ment programs, EPA is placing a high priority on assuring
local program implementation. Thus, EPA Regions and NPDES

.States now record on the Quarterly Noncompliance Report those

POTWs that have failed to adequately implement their pre-
treatment program requirements. EPA enforcement actions are
necessary to ensure that POTWs fully implement their
pretreatment programs.

National guidance is needed for bringing enforcement
actions against POTWs for their failure to adequately
implement their pretreatment programs for four reasons.
First, the determination of whether a POTW is violating its
pretreatment program requirements, and whether such viola-
tions are serious, may involve careful, subtle judgments.
Second, even though the failure to adequately implement may
be clear, subtle legal issues may be involved in determining
the best way to frame the Government's cause of action.
Third, there is a need for national consistency to ensure
that POTWs and their industrial users receive a consistent
and strong message that pretreatment requirements must be
complied with and that violations will not be tolerated.
Fourth, pretreatment implementation cases are new and thus
there are neither settled nor litigated precedents to follow
in this area.

This gquidance document builds upon the Office of Water
Enforcement and Permic's (OWEP) definition of Reportable
Noncompliance for POTW pretreatment program implementation.
EPA Regions and NPDES States use this definition of Report-
able Noncompliance to identify and list on the Quarterly
Noncompliance Report (QNCR) those POTWs that have failed to

2 y.s. i’A, OWEP. Guidance for Reporting and .
Evaluating POTW Noncompliance with Pretreatment Requirements
September 1987. 4 ,
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adequately implement their pretreatment program requirements.
Given finite resources, EPA enforcement actions will not be
appropriate for all of the POTWs that are listed on the QNCR
for Reportable Noncompliance with pretreatment implementation
requirements. This guidance document is intended to help EPA
Regions select the best cases for enforcement in this area
and thus establish a strong enforcement presence in order to
ensure full program implementation across the nation by local
POTWs.

B. Related Pretreatment Guidance Documents

In addition to this guidance document, there are five
other EPA documents that are particularly relevant to
bring:...g enforcement actions against POTWs for failure to
implement. As indicated above, on September 30 1987, EPA
issued a guidance document that explains how POTW noncom-
pliance with pretreatment implementation requirements should
be evaluated and reported on the QNCR. 1In short, today's
guidance document expands upon the September 1987 Reportable
Noncompliance guidance by detailing the considerations
involved in bringing an enforcement action against a POTW
listed on the QNCR pursuant to the definition of Reportable
Noncompliance.

Another important document is OWEP's July 25, 1986
guidance, entitled, "Pretreatment Compliance Monitoring and
Enforcement Guidance" (published as an EPA document in
September 1986). This document provides POTWs with informa-
tion about their pretreatment implementation responsibilities
and describes the procedures POTWsS should implement in order
to successfully operate their approved pretreatment programs.
In short, the document recommends standards of perZor ince
for a good pretreatment program. .

Two other guidance documents, both issued on September
20, 1985, are also relevant to bringing failure to implement
cases.3 One document, entitled "Guidance on Obtaining
Submittal and Implementation of Approvable Pretreatment
Program," discusses EPA enforcement and permitting policy on
obtaining POTW pretreatment program submittal and implementa-
tion. The other document, entitled "Choosing Between Clean
Water Act §309(b) and §309(f) as a Cause of Action in
Pretreatment Enforcement Cases" describes tl.e legal consid-
erations involved in choosing a cause of action in a
pretreatment case.

3 copie= :¢ both documents are contained in the CWA
Compliance/En:zor¢ement Policy Compendium, Volume II, §VI.B.
Copies of the Compendium are in OECM's new computer data
base, the Enforcement Document Retrieval System. o
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Finally, on August 1, 1988, EPA distributed draft
guidance, for Regional review, that explains how the CWA
Civil Penalty Policy should be applied to cases in which a
FOTW has failed to adequately implement its pretreatment
program. This document, entitled "Penalty Calculations for a
POTW's Failure to Implement It's Pretreatment Program"
discusses the specific considerations involved in making
penalty policy calculations for failure to implement
violations.

C. Background on_the National etreatment Pro

The National Pretreatment Program is an integral part of
the national goal to eliminate the discharge of pollutants
into the nation's waters (§101 of CWA). The National
Pretreatment Program's primary goal is to protect POTWs and
the environment from the detrimental impact that may occur
when toxic, hazardous or concentrated conventional wastes are
discharged into a sewage system. With the retention of the
Domestic Sewage Exclusion in RCRA, and as RCRA regulations
for the disposal of hazardous waste in land £fills become more
restrictive, the amount of hazardous waste entering POTWs is
expected to increase.? Thus, the role of pretreatment in
controlling hazardous waste must also increase.

The role of pretreatment in controlling toxic pollutants
must also ‘increase as water quality-based toxics limits and
monitoring requirements become a more common provision in the
NPDES permits of POTWs. In order to comply with water
quality-based toxics requirements, POTWs must fully implement
their pretreatment programs in order to effectively control
the discharge of toxic pollutants by industrial users.

The governmental entity that primarily implements
pretreatment controls on industrial users (IUs) is usually
the local municipality. The municipality, through its POTW,
is called the Control Authority because it has the primary
responsibility to control the industrial wastes that are

4 The domestlc sewage exclusion in RCRA, §1004(27),
allows wastes which otherwise would be considered hazardous
and regqulated under RCRA, to be exempted from RCRA regula-
tions when mixed with domestic sewage and discharged to a
POTW. Pursuant to RCRA §3018, EPA concluded that the
Domestic Sewage exclusion should be retained because the CWA
pretreatment program is the best way to control hazardous
waste discharges to POTWs. :
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entering its sewer system.® The Agency confirmed this
responsibility that POTWs have in the preamble to its final
1978 General Pretreatment Regulations, 43 F.R. 27736, June
26, 1978. 1In that preamble the Agency stated: '

"Thus in the amendments to sections 309 and 402 of
the Clean Water Act, Congress assigned the primary
responsibilities for enforcing national pretreat-
ment standards to the POTWs, while providing the
EPA or the NPDES state with the responsibility to
assure that local government fulfills this obliga-
tion." 43 F.R. at 27740.

U.S. EPA is performing four basic activitiés to ensure
the success of the National Pretreatment Program. First, EPA
has been developing national categorical pretreatment stan-
dards that contain effluent discharge limits for particular
industrial processes.

Second, EPA has promulgated the General Pretreatment
Regulations, 40 CFR 403. T.ese regulations, inter alia,
establish the criteria and procedures for the development,
approval and implementation of local POTW pretreatment
programs. Section 403.5 of these regulations prohibits the
discharge of pollutants, by IUs, into a POTW that may cause
interference or pass through at a POTW.

Third, EPA has issued guidance documents and conducted
training seminars in order to help POTWs understand, develop
and implement effective pretreatment programs.

Fourth, EPA must ensure that POTWs receive a strong
message that full implementation of their pretreatment
programs is required and will be legally enforced. With
approximately 1500 approved local programs, the push to get
POTWs to develop pretreatment programs is now largely
complete. The next step is to make sure that these local
pretreatment programs are fully implemented: Approved local
programs must not be allowed to sit on the shelf and gather
dust. Lifeless rivers, poisoned water supplies and crippled

5 states also play an important role in the National
Pretreatment Program. Once . state cis been authorized by
EPA to operate the National Pretreatment Program in its
territory, the state is then responsible for approving,
monitoring and regulating the performance of all the local
POTW pretreatment programs. To date, 24 States have received
federal pretreatment authority. These states are called
Approval Authorities. For those states without an approved
pretreatment program, EPA is the Approval Authority.

947
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sewage treatment plants are the possible consequences if
POTWs do not fully implement their pretreatment programs.

In order to ensure that POTWs fully implement their
pretreatment programs, EPA intends to focus much of its
oversight and enforcement resources on proper and full
implementation of local pretreatment programs. To this end,
EPA Regions now identify those POTWs that have failed to
adequately implement their pretreatment programs and report
these POTWs on the QNCR pursuant to the definition of Report-
able Noncompliance for pretreatment program implementation.
EPA Regions should then initiate enforcement actions against
POTWs with serious pretreatment implementation violations.®
Such enforcement actions are necessary to force the violating
POTW to comply and to deter other POTWs from neglectlng the.r
pretreatment obligations.

III LEGAL BASIS FOR ENFORCING POTW PRETREATMENT PROGRAM
IMPLEMENTATION: Look First to a POTW's Permit

A. Statuto Authority for Re rin OTW etreatment
Programs : :

Section 301 of the Clean Water Act prohibits the
discharge of any pollutant except in compliance with the
effluent limits established in §301 and the requirements in
sections 302, 306, 307, 308, 402 and 404. The most relevant
sections for pretreatment are 307 and 402.

EPA's authority to establish pretréatment effluent
standards is contained in §307 of the Act. Section 307(b) (1)
requires EPA to promulgate regulations:

"establishing pretreatment standards for (the)
introduction of pollutants into treatments works
... Which are publicly owned for those pollutants
which are determined not to be susceptible to
treatment by such treatment works or which would
interfere with the operations of such treatment
works. ... Pretreatment standards under this
subsection ... snall be established to prevent the
discharge .of any pollutant throuch treatment works
... which.are publicly cwned, which pollutant

6 of course, EPA Regions should initiate these
enforcement cases consistent with the role of a state that
has an approved state pretreatment program. EPA Regions
should encourage states with approved programs to 1n1tiate
state enforcement actions against violating POTWs.
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interferes with, passes through, or otherwise is
incompatible with such works."

In 1977, Congress amended §402(b) (8) to require a state
that wishes to receive EPA approval to operate the NPDES
program in its territory to have adequate authority'

"(t]o insure that any permit for a discharge from a
publicly owned treatment works includes conditions
to require the identification in terms of character
and volume of pollutants of any significant source
introducing pollutants subject to pretreatment
standards under section 307(b) of this Act into
such works and a program to assure compliance with

such pretreatment standards by each such source
"

Section 402(b) (8) further mandates that a state progranm
have adequate authority to require POTWs to inform the state
permitting agency of (1) the introduction of pollutants into
the POTW from a new source, (2) a substantial change in the
volume or character of pollutants coming into the POTW from
an existing source and (3) any anticipated impact o2 such
changes on the POTW's effluent discharge. 1In short, any
state desiring to administer its own NPDES permit prcjram
must issue permits that require POTWs to have programs that
will assure compliance with pretreatment standards.

The language of §402 indicates that POTWs are obligated
to have programs to assure compliance w.ith pretreatment
requirements and gives EPA and approved states the authority
and obligation to require POTWs to develop and implement
effective pretreatment programs.

B, C:ril Judicial Enforcement Authorit

EPA's civil authority to obtain injunctive relief to
enforce the obligation that POTWs adequately implement their
pretreatment programs is contained in §309(a) (3) of the Act,
which reads, in pertinent part:

"Whenever ... tha Administrator finds tha*t any
person is in violation of section 301, 302, 306,
307, 308, 318, or 405 of this Act, or is in
violation of any permit condition or limitation
implementing any of such sections in a permit

7 fThe requirements that govern a state NPDES program

- under §402(b) of the Act also apply to U.S. EPA where EPA is

administering the NPDES program. §402(a)(3)
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issued under-sectionh 402 of this Act by him or a
State ..., he shall issue an order requiring such
person to comply with such section or requirement,
or he shall bring a civil action in accordance with
subsection (b) of this section."

Section 309(b) of the Act authorizes EPaA, in pertinent
part,:

... to commence a civil action for appropriate
relief, including a permanent or temporary injunc-
tion, for any violation for which he [EPA
Administrator] is authorized to issue a compliance -
order under subsection(a) of this section. ...

Civil penalty liability is established in §309(d) of the
Act, which reads, in pertinent part:

"Any person who violates section 301, 302, 306,
307, 308, 318, or 405 of this Act, or any permit
condition or limitation implementing any of such
sections in a permit issued under section 402 of
this Act by the Administrator, or by a State. ..,
or any requirement imposed in a pretreatme..t pro-
gram approved under section 402(a) (3) or 402(b) (8)
of this Act, and any person who violates an order
issued by the Administrator under subsection (a) of
this section, shall be subject to a civil penalty
not to exceed $25,000 for each violation."

Thus, §309(b) and (d) of the Act give EPA plenary
authority to bring a civil action for injunctive relief and
penalties against a municipality that has violated the
pretreatment implementation requirements contained in its
NPDES permit and any requirements contained in an approved
pret . atment program incorporated by reference into the
permit. EPA also can enforce the pretreatment regqulations,
40 CFR 403, if the permit (or approved program incorporated
by reference.  into the permit) appropriately references the
reqgulations. Specifically, EPA's cause of action under
§309(b) and (d), in those circumstances, is that the POTW has
violated a permit condition authorized by the statute for the
purpose of implementing §307 of the Act. - ,

In some circumstances, EPA may seek to require a POTW to
implement ‘an approved program or regulatory requirement in
the absence of an NPDES permit condition requiring program
implementation or compliance with the regulations where, for
example, EPA can establish that the absence of an active
pretreatment program is contributing to POTW effluent

' violations or the absence of a pretreatment program is

O

causing apparent environmental problems. In this situation,
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EPA could sue the POTW for NPDES permit violations other than
inadequate implementation under § 309(b) and (d) of the Act
and seek pretreatment implementation as "appropriate relief"
under §309(b).

Also in some circumstances, EPA may seek injunctive
relief under §309(f) of the Act to require a POTW to imple-
ment a pretreatment program (in the absence of a permit
condition requiring implementation) if one or more IUs are
violating federal pretreatment standards. - Under §309(f) of
the Act, EPA would have to establish that requiring a POTW to
implement a pretreatment program is an element of "appro-
priate relief" and that such appropriate injunctive relief
would remedy the IU noncompliance with federal pretreatment
standards.8

As a general rule, EPA will be in the strongest posi-
tion, from a legal and equitable perspective, to bring an
enforcement action against a POTW for pretreatment program
implementation violations when the case is based on viola--
tions of the POTW's NPDES permit related to pretreatment
implementation. Permit requirements vary across POTWs and
thus each permit must be reviewed to identify the svecific
implementation requirements. The ideal NPDES pgerwit for a
POTW with a pretreatment program should establish three types
of implementation requirements as conditions of the permit:

(1) The permit should incorporate by reference the
approved pretreatment program and require the POTW to
comply with and implement the program.

(2) The permit should require the POTW to comply with
the federal pretreatment regulations at 40 CFR 403 and
to implement its approved pretreatment program consis-
tent with the federal pretreatment regulations. The
permit also should require the POTW to comply, within 30
Jays after receiving notice from its Approval Authority,
with all revisions to the pretreatment regulations
subsequently promulgated.

(3) The permit should, as needed, set out more specific
requirements relating to important implementation
procedures of the pretreatment program, and require the
POTW to comply with these requirements by specific
dates. For example, the permit could require the POTW

8 Further details on bringing cases in these limited
circumstances are contained in the -two September 20, 1985,
documents discussed earlier, at page S5.

9 permits :ziat lack all three of these provisions
" should be modified as soon as possible, but no later than
when the permlt is next re-lssued.

=
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to inspect and sampie IUs on an enumerated schedule
(perhaps a specific number each quarter), beyond just
simply requiring an inspection and sampling program.

The strongest enforcement cases consequently are likely
to contain allegations that the POTW has violated its permit
by failing to, for example,:

(1) perform a specific pretreatment activity directly
required by its permit;

(2) fully implement its approved pretreatment program as
explicitly required by its permit; and/or

(3) comply with the 40 CFR 403 regulations (especially,
§§403.5 and 403.8(f)) as directly required by its
permit.

C. Administrative Enforcement Authority

Under §309(a) (3) of the Act, EPA can administratively
order a POTW to comply with the pretreatment program require-
ments contained in its permit and its approved pretreatment
program incorporated by reference into the permit. EPA
Regions also can issue an administrative order (A0O) requiring
a POTW to comply with the pretreatment regulations if the
permit (or approved program incorporated into the permit by
reference) requires compliance with the regulations. As
stated previously, EPA is in the strongest position to
enforce a pretreatment implementation raquirement, either
administratively or judicially, if the POTW's permit (or
approved program or requlations, incorporated into the
permit) imposes that requirement on the POTW.

If neither the permit nor the incorporated program
requires a POTW to comply with the regulations, and a POTW is
otherwise in compliance with its permit and approved progranm,
but not with requirements in the regulations, then the
recommended course of action is for the Region (or authorized
state) to expeditiously modify a POTW's permit to incorporate
all applicable pretreatment regqulatory requirements into the
permit explicitly or by reference.l® "an A0 may, neverthe-
less, be an appropriate tool for enforcing pretreatment
program implementation not otherwise required in the POTW's
permit, where, for example, the POTW is vioiating effluent
limits in its .permit which violations are related to the
POTW's failure to implement its local pretreatment progranm.

10 Applicable regulatory procedures to modify permits
must, naturally, be followed. : o



) ¥
Failure to Impleﬁent Guidance - page 13
(8/4/88)

The Water Quality Act of 1987 authorized EPA to assess
penalties administratively for violations of the Clean Water
Act. Under §309(g), EPA may impose penalties for virtually
the entire range of violations that are subject to civil
penalties under §309(d) Administrative penalties may be
assessed up to a maximum of $25 000 following Class 1
informal procedures and a maximum of $125,000 under Class 2
formal APA procedures. Administrative penalties cannot be
imposed for violations of §309(a) administrative compliance
orders, buti of course, may be imposed for underlying
violations. Administrative penalty authority, by itself,
does not :nclude the power to directly order a violator to
stop continuing violations or take alternative activities to
achieve compliance.

Subject to these qualifications, EPA now has administra-
tive authority to assess penalties against a POTW that
violates (1) the pretreatment implementation requirements
contained in its permit, (2) an approved program incorporated
into its permit, or (3) the pretreatment regulations if the
permit or approved program appropriately references the
regulations. Regions should review EPA's "Guidance Documents
for Implementation of Administrative Penalty Authorities,"
August 1987, for the_details on how to initiate these
enforcement actions.12

D. Criminal Penalty Authority

Under §309(c), EPA has the authority to assess criminal
penalties for negligent or knowing violations of the Act, for
violations that knowingly put another person in imminent
danger of death or serious bodily injury, or for mcki 3 false
statements under the Act. Criminal penalties can be assessed
for the entire range of violations that are covered by EPA's
civil and administrative authorities in §309(a), (b) and (4).
For example, a POTW that falsely reports to its Approval
Authority that it is complying with a pretreatment implemen-
tation requirement is a potential candidate for criminal
enforcenment.

11 civil penalties can be imposed judicially under
§309(d) of the Act for violations of administrative (compli-
ance) orders issued pursuant to §309(a) of the Act..

12 gpa Reglons should, naturally, include a copy of the

"POTW's permit in any proposed administrative penalty actlon
sent to Headquarters for rev1ew

\“1955
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IV. IDENTIFYING POTW PRETREATMENT IMPLEMENTATION VIOLATIONS
LIKELY TO MERIT AN ENFORCEMENT RESPONSE:

Evaluating a POTW's Actions In Light of Allowed
Flexibility and Impact of the Violation

A. Identifving Potentig; Violations

once a POTW is listed on the QNCR for Reportable Noncom-
pliance with pretreatment program implementation requirements
(or the noncompliance otherwise comes to the Region's
attention), the Region should evaluate whether to initiate an
enforcement action.l3 1In order to perform this evaluation,
the Region should identify all potential pretreatment
violations. Once the Region has identified all potential
violations, it must examine the extent, scope, and impact of
these potential violations to determine whether and what kind
of an enforcement response is warranted.

Thls evaluation is necessary because some pretreatment
requirements intentionally allow a POTW considerable flexi-
bility in implementation. This flexibility may result in a
pretreatment requirement lacking a completely precise
definition of noncompliance, thereby calling for some
exercise 6f judgment in determining whether a POTW violated
the pretreatment requirement.

As an example, consider a POTW with a permit condition
that requires the POTW to "analyze self-monitoring reports
submitted by its IUs and then respond to those reports that
indicate violations or other problems." Assume the facts
reveal that this POTW reads each self-monitoring report and
usually, but not always, writes a letter to those IUs that
are violating their local limits. By themselves these facts
may not be sufficient to demonstrate that this POTW has
failed to implement this requirement in a reasonable fashion
and thus has violated this pretreatment requirement. 1In
contrast, if the facts revealed that the POTW rarely read the
self-monitoring reports and that most were sitting in a pile
unopened, this would almost certainly be a violation of the
pretreatment implementation requirement.

The following approach should prove: helpful in identlfy-r
ing all potential violations. First, the region- should

13 pefore a POTW appears on the QNCR for Reportable
Noncompliance, a region or state Approval Authority is likely
to have alreadv initiated informal enforcement actions
against the rC.#~ (e.g., NOVs or compliance meetings) in an
attempt to correct the violations and bring the POTW back
into compliance.
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examine the POTW's permit (and approved program and Federal
regulations where the permit incorporates these requirements
by reference) to identify all pretreatment activities the
POTW is required to implement. The Region must perform this
step carefully, since the specific enforceable requirements
set out in POTW permits (or approved programs appropriately
incorporated in a POTW permit) can vary significantly across
the 1500 or so POTWs with approved pretreatment programs.
EPA's Pretreatment Compliance Monitoring and Enforcement
Guidance serves as a good reference point for the kinds of
requirements that are likely to be applicable in a strongly
crafted permit to obtain effective program implementation.
In addition, 40 CFR 403.5 and 403.8 detail elements of an
acceptable local prétreatment program. Indeed, the permit
may very well require the POTW to implement its local program
consistent with the Part 403 requlations.l4

Second, the region should compare all available compli-
ance information to the identified, applicable pretreatment
program requirements. At a minimum, the Region should review
all pretreatment program annual reports that the POTW has
submitted since its program was approved. The annual reports.
should be checked to make certain that they are complete and
supply all the information required by the permit or approved
program.15 Naturally, all pretreatment program audits and
inspections that have been performed by the Region or the
state should also be reviewed to identify potential viola-
tions. -

Third, the region should compile a list of all pretreat-
ment implementation requirements applicable to the POTW which
available information indicates the POTW may have violated.
Fourth, in some circumstances, the region may wish t~ -btain
more additional information by issuing a §308 letter to a
POTW to fill in gaps in compliance information.

As a rough check that all potential violations have been
identified, the Region should review the definition of
Reportable Noncompliance contained in Table 1 and the
examples of possible pretreatment implementation violations

14 rTaple 2 provides a listing of some potential
violations that might arise from a POTW's failure to comply,
as instructed to by its permit, with the federal pretreatment
regulations.

15 pursuant to the PIRT June 1986 proposed rule, EPA
will be promulz2ting shortly a final regulation, 40 CFR
403.12(i), regcu-r.ng POTWs with approved pretreatment
programs to submit annual reports describing the POTW's
pretreatment activities. o
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TABLE 1 *

DEFINITION OF REPORTABLE NONCOMPLIANCE

A POTW should be reported on the QNCR if the violation of its approved pretreatment program, its
NPDES permit or an enforcement order’ meets one or more of the following lettered criteria for
implementation of its approved pretreatment program: -

[. Issuance of U Control Mechanisms

A) Failed to issue, reissue, or ratify industrial user permits, contracts. or other con.rol
mechanisms, where required, for "significant industrial users®, within six months after
program approval. Thereafter, each "significant industrial user” control mechanism should
be reissued within 90 days of the date required in the approved program, NPDES permit,
or an enforcement order.

II. POTW Compliance Monitoring and Inspections

B) Failed to conduct at least eighty percent of the inspections and samplings of "significant
industrial users” required by the permit, the approved program, or an enforcement order.

C) Failed to establish and enforce self-monitoring requirements that are necessary to monitor

STU compliance as required by the approved program, the NPDES permit, or an enforcement
order.

[II. POTW Enforcement

D) Failed to develop, implement, and enforce pretreatment standards (including cat )
standards and local limits) in an effective and timely manner or as required by the ap o
program, NPDES permit, or an enforcement order. :

E) Failed to undertake effective enforcement against the industrial user(s) for instances of
pass-through and interference as defined in 40 CFR Section 403.3 and required by Section
403.5 and defined in the approved program.

IV. POTW Reporting to the Approval Authority ‘

F) Failed to submit a pretreatment report (e.g. annual report or publi......... of significant
violators) to the Approval Authority within 30 days of the due date cpecified in the NPDES
permit, enforcement order, or approved program.*

V. Other POTW Implementation Violations

G) Failed to complete a pretreatment implementation compliance schedule milestone within
90 days of the due date specified a the NPDES permit, enforcement order, or approved
program.*

H) Any other violation or group of violations of local program implementation requirements
based on the NPDES permit, approved progra— or 40 CFR Part 403 which the Director or
Regional Administrator considers to be of substantial concern.*

.} The term enforcement order means an administrative order, judicial order or consent decree. (Sve Seetion 125 <5) .

T3 Exnsxing'QNCR criterion (30 CFR Part 123 45); the violation must be reponted.

Reprinted from: U.S. EPA, OWEP, "Guidance for Reporting and Ev .uating POTW

| Q-

Noncompliance with Pretreatment Implementation Requiremefits", Sepctember 30, 1987.
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listed in Table 2. Table 2 contains a listing of possible
violations based on a reasonable interpretation of the
pretreatment implementation regulations (40 CFR 403) when
such regulations are incorporated by reference into the
permit. While the list in Table 2 is not exhaustive, it is
illustrative of those violations that may justify an enforce-
ment response by EPA for failure to implement.

Once all potential vioclations have been identified,
each potential violation must be evaluated to determine the
strength of EPA's claim of violation in light of the facts
and any imprecision in the way the underlying Eretreatment
implementation requirement defines compliance.l® Each
potential violation should be evaluated in this manner to
determine the strength of a possible EPA claim of a violation
of an underlying pretreatment requirement. After these
evaluations are completed the Region should produce a table
of violations which the Region concludes are strong enough to
pursue. Such a table should describe each violation and
identify the specific underlying legal requirement that was
.violated. 1In addition, suc.. a table should indicate the
duration of the violation and indicate how strong the
evidence is supporting the violation. A model form for this
process is included here as attachment A.

B. Determining the Extent To Which Identified Violations

Warrant an Enforcement Response: How Strong Are EPA's
Claims? .

The strength of EPA's claims naturally will affect EPA's
decision regarding whether to pursue an enforcement action
against a POTW for failing to implement a local pretreatment
. program. In turn, the strength of EPA's enforcement claims
depends to a large degree on the extent to which identified
violations demonstrate that a POTW has acted unreasocnably in
meeting pretreatment program implementation requirements,
given (1) the flexibility afforded by many requirements and
(2) the impact or severity of the violations. More specifi-
cally, the more flexible the implementation requirements, the
more important the need to demonstrate the extensiveness or
severity of the violation.

1, Eva;uafing Unreasonable POTW Action ﬁnde; Flexible
Implementation Requirements. Some p. :treatment implementa-

16 Recall that EPA is in the strongest position to
enforce a requirement if the requirement is expressly stated
in the permit, in the approved program incorporated by
. reference into the permit, or in the regulations if the

permit requires the POTW to comply with the regulations.
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TABLE 2

EXAMPLES OF VIOLAT&ONS BASED ON A REASONABLE INTERPRETATION
OF PRETREATMENT IMPLEMENTATION REGULATIONS WHEN INCORPORATED

10.

. BY. REFERENCE INTO THE PERMIT"

Failed to develop and/or implement procedures that
reasonably identify all IUs, including new users. See 40
CFR 403.8(f£)(2)(1). '

Failed to develop and/or implement procedures that
reasonably identify all incoming pollutants, including
changes in the nature and volume of incoming pollutants.
See 40 CFR 403.8(f)(2)(ii).

Lack of procedures to keep POTW itself informed of
minimum legal requirements of pretreatment or keep its
IUs informed. See 40 CFR 403.8(f) (2) (iii).

Failed to implement a system that allows the orderly
receipt and informed analysis of self-monitoring
reports. See 40 CFR 403.8(f) (2)(iv).

Failed to inspect and sample the effluent from IUs as
often as is necessary to assure compliance with pre-
treatment standards and requirements. See 40 CFR
403.8(f) (2) (V).

Failed to investigate or respond adequately to instances
of IU noncompliance. See 40 CFR 403.8(f)(2)(vi).

Failed to publish, at least annually, in the largest
daily newspaper, a list of those IUs which, during the
previous 12 months, were significantly violating
applicable Pretreatment Standards and Requirements. See
40 CFR 403.8(f) (2) (vii).

Changes to POTW's legal authority such that the program
no longer satisfies the minimum legal requirements of 40
CFR 403.8(f) (1).

Has never énforced its local limits beyond a telephone
call or letter to the violating IU despite repeated
violations by IUs. See 40 CFR 403.5(c)

Deficient POTW rasources (supplies, equipment, person-
nel) which seriously hinder a POTW's ability to imple-
ment an effective pretreatment program pursuant to 40

CFR 403.8.(f) (1) & (2). See 40 CFR 403.8(f) (3).

* EPA's enforcement case is strongest where the

violations are based on an implementation requirement
contained in a POTW's permit, either explicitly or by
reference.’
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tion requirements are quite specific and thus the determina-
tion of whether a POTW fully complied with such requlrements
will be straightforward. For example, if a permit requires a
POTW to issue control mechanisms to all its significant IUs
within one year of program approval, one year after program
approval the facts should be clear whether or not a POTW
complied with this requirement.

However, the pretreatment requirements contained in
permits and approved programs, as well as the regqulations,
are often written in general terms that give a POTW consid-
erable flexibility in implementing a given requirement.
Indeed, virtually all regulatory implementation requirements
allow some flexibility in implementation. While a POTW may
have considerable flexibility in implementing some pretreat-
ment requirements, a POTW must act reasonably by implementing
its pretreatment requirements consistent with the objectives
of the National Pretreatment Program. These objectives are
presented in 40 CFR 403.2:

(a) To prevent the introduction of pollutants into POTWs
which will interfere with the operation of a POTW,
including interference with its use or disposal of
municipal sewage:;

(b) To prevent the 1ntroductlon of pollutants into POTWs
which will pass through the treatment works or otherwise
be incompatible with such-works:; and

(c) To improve opportunities to recycle and reclainm
municipal and industrial wastewaters and sludges.

POTWs are on notice of these objectives and thus should
implement a pretreatment program that "assure(s] compliance
with pretreatment standards to the extent applicable under
section 307(b)." 40 CFR 122.44(3)(2).17 1In short, a POTW's
implementation of its pretreatment requirements must be
reasc-:able: that is, consistent with the objectives of an
effective pretreatment program.

In determining whether a POTW's implementation of a
pretreatment requirement is reasonable or appropriate, the
Regions again may wish to review OWEP's July 1986, "Pretreat-
ment Compliance Monitoring and Enforcement Guidance". This
document provides PCTWs with information about their pre-
treatment implementation responsibilities and describes the

17 The last sentence of §403.8(b) and the first L
sentence of §403.8(f) (2) contain similar language requliring a

. POTW to implement its pretreatment program in order to ensure

.compliance with pretreatment standards. See also §402(b) (8)
of the Act. : :



\ D

Wt _
Failure to Implement Guidance page 18
(8/4/88)

rationale behind the procedures POTWs shoul& implement in
order to successfully operate their approved programs.

For example, one such potentially flexible requirement

13 the important permit condition that a POTW enforce all
pretreatment standards and requirements, including local
limits and categorical pretreatment standards.l® “There will
be situations in which a POTW's performance is so inadequate
that there is no doubt that this requirement was violated.
For example, there is no doubt that a POTW that generally
ignores most violations of local limits by its IUs, has never
enforced beyond issuing a letter of violation to an IU, and
that consequently has violated its effluent limits due to
interference or pass through problems has violated its
requirement to enforce pretreatment standards and require-
ments.

In contrast, consider a POTW that regularly issues
letters of violations, has collected penalties from some IUs
that were violating local limits, but has allowed a few IUs
to violate local limits and cause interference violations
without escalating its enforcement response beyond the
issuance of "lenient" compliance schedules for th~ Il's. Such
facts may paint a much more complicated picture on which tc
base a finding that this POTW is not complying with its
obligation to enforce pretreatment standards. In situations
such as this, EPA Regions must evaluate all the facts to
determine whether a POTW has taken reascnable actions
consistent with its obligation to enforce its program. 1If
the Region believes that a POTW has not taken reasonable
actions to comply with its obligation here and specific
deficiencies can be identified, then this POTW should be
congsidered in violation of its permit.

2, E  :luat e Impact or Severit dent ed Viola-
tions.

a. t ogram Implementation Caus POTW luent
Limit Violations. The most significant pretreatment imple-
mentation violation is failing to prevent interference or

18 Much of the lack of precision in this requirement
can be eliminated if a POTW is required to develop and
implement an enforcement response plan that details how a
POTW will respond to different kinds of violations by its
IUs. See Enforcement Response Guide, §3.3 and Table 3-2, in
OWEP's July 1986 "Pretreatment CQmpliance Monitoring and
Enforcement Guidance."
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pass through.l9 By regulatory definition, interference or
pass through basically exists when an IU discharge is a cause
of POTW effluent limit violation or inability to use or
dispose of sewage sludge properly. Thus, a POTW which is
vioclating its permit limits because of the IU discharges it
is accepting has failed to implement a successful pretreat-
ment program as defined by the Act.

A POTW that has experienced repeated interference or
pass through problems but has taken no definite action to
remedy the situation (i.e., to control the discharges of its
IUs) generally should be an ideal candidate for an enforce-
ment action. The fact that effluent violations have occurred
at the POTW strongly suggests that the POTW is not effec-
tively implementing its pretreatment programn.

b. Inadequate Implementation Not Causing Effluent Viola-
tions. The lack of an interference or pass through viola=-
tion, or any permit effluent discharge violation, does not
mean that EPA should overlook or trivialize other types of
implementation violations.

Beyond undermining the integrity of the naciounai
pretreatment program, a POTW's failure to implement a pre-
treatment program which does not lead to effluent limits
violations can result in the discharge to waters of the
United States or in a POTW's sludge of higher levels of
pollutants, particularly toxics, which may not yet be con-
trolled under the POTW's permit. 1In addition, an improperly
implemented pretreatment program may allow slug ldéadings from
IUs which might go undetected if the POTW is not sampling its
effluent at appropriate times.

Moreover, inadequate implementation by one POTW may give
its TUs an unfair advantage relative to industries discharg-
ing into another POTW and thereby may induce the second POTW
to forego adequate pretreatment program implementation.
Finally, inadequate local program implementation generally
jeopardizes the ability of the National Pretreatment Program
to effectively control industrial discharges of toxic and
hazardous pollutants.

19 Recall that §402(8) of the Act requires pretreatment .
programs to assure compliance with pretreatment standards and
that such standards, pursuant to §307(b) of the Act, are
"established to prevent the discharge of any pollutant
through [publ:i-"'r owned] treatment works ... which pollutant
. interferes wi:t.., passes through, or otherwise is incompatible’
- with such works. [emphasis added]" See also 40 CFR 403.5(a)

and (c). ' :

| =de |
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Thus, a Region should evaluate each violation to deter-
mine its severity or seriousness. Violations that are truly
minor, with no impact on the ability of a POTW to conduct an
effective pretreitment program, should be so identified.
Each violation should be evaluated with respect to the
general guidelines listed in Table 3.

A Region may find it helpful to assign a numerical rank-
ing to each identified violation reflective of its severity.
The model form for creating a list of violations in Attach-
ment A contains a numerical scale ranging from 1 (minor
violation) to 5 (violation creating injury or risk of injury
to human health or the environment) which may be used to rate
the severity of each identified violation.

Of course, a violation which may not be severe and may
not present EPA with a strong enforcement claim individually.
may very well warrant enforcement action by EPA if the POTW
is committing a number of such violations simultaneously,
even if the enforceable requirements afford a considerable
amount of flexibility. Such a broad pattern of minor
failures can add up to inadequate program implementation when.
viewed as a whole. Naturally, the more such violations are
present, the stronger EPA's enforcement case.

V. ENFORCEMENT OPTIONS FOR FAItURE TO IMPLEMENT

A. General Considerations for Choosing an Appropriate
Enforcement Response

Once a POTW has been identified as having pretre tment
implementation violations meriting a formal enforcement
response, the Region has several options to choose from in
selecting an appropriate enforcement response. The available
statutory enforcement responses are:

1. Administrative (compliance) Order -- §309(a)
2. Administrative penalty assessment -- §309(qg)

3. Civil Judicial Action =-- §309(b) & (d), 309(£)20
4. Criminal Judicial Action Referral -- §309(c).

20 1f there is not enforceable permit language requiring
pretreatment program implementation but an IU is violating
federal pretreatment standards, EPA can use §309(f) to
initiate a judicial action seeking appropriate injunctive
relief agains* -o%*h the IU and the POTW ([see page 10].
Section 402(h, also may provide a useful cause of action in
some circumstances where a sewer hook-up ban may be appro-
priate relief to pursue. o '
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TABLE 23

GENERAL GUIDELINES FOR EVALUATING THE SEVERITY
OF PRETREATMENT IMPLEMENTATION_VIOLATIONS*

For each potential violation, consider:

A. Importance of activity at issue to environmental success
of the POTW's pretreatment program.

B.  Any identifiable environmental/public health harm or
risk created by the alleged violation?

C. Is the quantity of pollutants being discharged into the
receiving stream higher than it would otherwise be if
the POTW was complying with the requirement at issue?
By how much?

D. Did the POTW benefit economically from the alleged
violation?

E. Are IUs benefiting economically (avoiding the costs of
compliance) by the POTW's failure to implement this
program requirement?

F. Has the violation persisted after the POTW was informed
of this violation? And then ordered to remedy the
situation? .

G. How long has this violation persisted over time or is it
more like a single, isolated incident of noncompliance?

* In general, this evaluatlon should be performed after

‘a POTW has been listed on the QNCR for Reportable Noncom-
pllance with pretreatment program lmplemen;atlon requirements.
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In selecting'an appropriate enforcement response, the
Region should consider the overall severity of the viola-
tions, the compliance history and commitment of the POTW in
question, whether injunctive relief is needed, whether a
penalty is appropriate and if so, how large a penalty, and
what kind of message needs to be sent to other POTWs (i.e.,
general deterrence).

The Regions should carefully consider using EPA's new
administrative penalty authority in appropriate circum-
stances. The Regions should review the Agency guidance
documents issued by the Office of Water and the Office of
Enforcement and Compliance Monitoring (August 1987) for
implementation of the new administrative penalty authorities.
The document entitled "Guidance on Choosing Among Clean Water
Act Administrative, Civil and Criminal Enforcement Remedies"
should be particularly helpful in laying out the
considerations involved in choosing between administrative
and judicial enforcement actions. '

As a general rule, the strongest enforcement case
against a POTW for failure to implement its pretreatment
program will generally involve POTW effluent violations and a
number of related pretreatment implementation violations. In
other words, the POTW's implementation of its pretreatment
program has been so deficient that IU discharges have not
been adequately controlled and these discharges have caused a
POTW to exceed the effluent limits in its permit (or other-
wise violate its permit). This type of case which calls for
both injunctive relief and a substantial civil penalty is
likely to be appropriate for civil judicial enforcement.

A case in which a POTW is running a sloppy or inadequate
pretreatment program, with identifiable implementation viola-
tions, but in which there is so far no evidence of POTW
effluent limit violations, may be appropriately dealt with by
issuance of a traditional compliance administrative order or
by assessment of an administrative penalty, or by initiation
of a civil judicial action. EPA's pursuit of a penalty in
these situations could have great value in demonstrating to
POTWs that they must fully implement their pretreatment
programs now and not wait until serious effluent violations
occur. Enforcement uctions initiated against POTWs for

failure to implement in the absence of effluent limit viola-

tions (related to inadequate implementation) should help EPA
send the message that prevention is the goal of pretreatment
programs, not damage control after effluent limit violations
have occurred.

There may ce cases in which the POTW is complying wi?h
its permit and approved program, but nevertheless the_Reglon
believes that the POTW's pretreatment performance is inade-
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quate. This situation is likely when the approved program
does not specify all the necessary actions that the POTW
should perform. In such a situation, if there are indeed no
clear violations of the permit or approved program, the best
course of action may be for the Region or approved state to
expeditiously modify the POTW's permit and/or approved
program to establish specxfic grogram implementation require-
ments to remedy the situation.

In summary, civil judicial enforcement cases are most
likely to be appropriate when the violations are severe,
injunctive relief is necessary, and/or a penalty should be
assessed in excess of EPA's new administrative penalty
authority.

B. Penalty Assessments

Naturally, in determining an appropriate settlement
penalty, the CWA Civil Penalty Policy must be followed.
Earlier this month, EPA distributed draft gquidance =--
"Penalty Calculations for a POTW's Failure to Implement It's
Pretreatment Program" =-- that explains the specific consider-.
ations involved in making penalty policy calculations for
failure to implement violations. 1In short, EPA should col-
lect a penalty that recovers a POTW's full economic benefit
stemming from the pretreatment implementation noncompliance
plus an additional gravity amount based on the type and
pattern of the violations. The POTW's economic benefit may
accrue from costs avoided by not hiring ‘program personnel,
not issuing IU wastewater discharge permits, not conducting
inspections or wastewater testing, failing to maintain
records or submit reports, or failing to lnstall or operate
necessary equipment.

In applying the Penalty Policy adjustment factor for
ability to pay to these cases, it should be stressed that
since pretreatment programs are designed to control indus-
trial discharges, the costs of the programs should be paid by
IUs through appropriate user charges levied by a POTW. 1In
assessing ability to pay, a POTW's ability to recover penalty
amounts from its IUs is relevant. A per capita approach
based simply on the residential service population of a POTW
is not appropriate as the basis for establishing a settlement
penalty for a POTW failure to implement case.

21 Recall that EPA is in the strongest position to
enforce a pretreatment requirement if the requirement is

expressly stated in the permit, in the approved program
" incorporated =, :reference into the permit, or in the '
regulations if the permit requires the POTW to comply with

the regulations.
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C. Jo n ndustrial Usérs (IUs) and States

If an IU has caused interference or pass through at the
POTW, or has violated local limits, categorical standards or
other pretreatment requirements, EPA may include such an IU
in a civil enforcement action. The importance of joining an
IU in an enforcement action is increased if an IU is a
primary cause of a POTW's effluent limit violations or if the
IU needs to install pretreatment equipment at its facility,
especially if a POTW is unwilling or unable to force an IU to
install the necessary equipment. In general, if an IU has
obtained an economic benefit from its noncompliance with

pretreatment standards and requirements and its noncompliance

is contributing to a POTW's problems, then in order to obtain
a complete remedy and an appropriate penalty consistent with
the Agency's Penalty Policy, EPA may very well want to
include such an IU in any judicial action brought against a
POTW for failure to implement. Similarly, if a Region
contemplates an enforcement action against an IU for
pretreatment violations, which violations have caused
problems at the POTW and tlLa POTW has failed to adequately
respond to the IU's violations, claims against the IU and the
POTW should generally be joined in a single civil action.

Pursuant to §309(e) of the Act, whenever EPA brings a
judicial enforcement action against a POTW, the state in
which a POTW is located must be joined as a party. 1If state
law prevents a POTW from raising revenues needed to comply
with any judgment entered against it, the Act makes a state
liable for payment of such expenses. States may be joined in
judicial enforcement actions against POTWs for failure to
implement as either defendants or plaintiffs, as appropriate.
Further details on how to join states under §309(e) is found
in EPA's February 4, 1987, "Interim Guidance
on Joining States as Plaintiffs."

G
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7 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

3 3
W"?' WASHINGTON, D.C. 20460
LTy

pec 22 R
OFFICE OF
WATER
MEMORANDUM
SUBJECT: Guidance on Penalty Calculations for POTW Failure to
Implement an Approved Pretreatment Program
PROM: James R. Elde or
Office of Wafer Enforcement and Perpits (EN-335)
/
John Lyon, Acting Associate /W
Enforcement Counsel for W r (LE-134W)
Office of Enforcement and Cpmpliance Monitoring
TO: Regional Water Management Division Directors

Regional Counsels

The attached Guidance is provided to assist you and your
staff in applying the Clean Water Act (CWA) Civil Penalty Policy
in cases where a POTW has failed to adequately implement its
approved pretreatment program. The Guidance is based on the
existing CWA 'Penalty Policy, as well as the August 28, 1987
amendment to the Civil Penalty Policy and the Guidance for
Reporting and Evaluating POTW Noncompliance with Pretreatment
Implementation Requirements. As a result, both administrative
and judicial civil penalties for settlement should be calculated
using this Guidance.

A draft version of this Guidance was provided to the Regions
for comment on August 1, 1988. We wish to thank you for your
timely and helpful comments and your overall support for this
Guidance. The most significant comments on the previous draft
were received on the "Ability to Pay" discussion which encouraged
the recovery of penalties from industrial users. Based on
comments received, that discussion has been revised, and the ‘
‘Guidance is now flexible as to the method which a municipality
should use to pay penalties.
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Several Regions requested additional guidance on estimating
the economic benefit of failure to implement, especially for
failure to enforce pretreatment standards. We have added Table 2
to the Guidance which provides resource estimates for enforcement
responses to instances of noncompliance. The basic assumptions
are drawn from earlier guidance and from resource estimates used
by the Agency. At this time, we. do not have additional data on
program implementation costs to update Table 1. We do plan to
develop such data during the coming year.

The major components of this Guidance will be incorporated
into the Civil Penalty Policy later this fiscal year. However,
this Guidance is effective immediately as a more detailed
explanation of how to calculate penalties in pretreatment
implementation cases.

If you have any further questions on the use of this
Guidance, please feel free to contact one of us (Jim Elder at
475-8488 or John Lyon at 475-8180) or your staff may contact Ed
Bender at 475-8331.

Attachment

1o



PENALTY CALCULATIONS FOR A POTW'S FAILURE TO IMPLEMENT
ITS APPROVED PRETREATMENT PROGRAM
: GUIDANCE

I. INTRODUCTION

The Clean Water Act Civil Penalty Policy (Feb. 11, 1986)
establishes a systematic approach for obtaining appropriate
settlement penalties for violations of the Act. The Policy and
Methodology were amended August 28, 1987 to include a methodology
for the calculation of administrative penalties. One of the
changes in the amendment was the addition of a gravity factor to
address the significance of non-effluent violations. This
Guidance applies the Civil Penalty Policy with amendment to
implementation cases.*

. In September 1987, OWEP issued "Guidance for Reporting and
Evaluating POTW Noncompliance with Pretreatment Implementation
Requirements" (RNC Guidance). That document provides a
definition of reportable noncompliance (RNC) that is used to
evaluate POTW implementation violations of approved pretreatment
programs. The definition consists of eight criteria for
determining when violations of an approved pretreatment program,
of related NPDES permit requirements, or of regulatory
requirements for implementation are of sufficient magnitude and
degree to require that a POTW be reported on the QNCR for failure
to implement an approved pretreatment program. The criteria are
"as follows:

1. POTW failure to issue control mechanisms to
Significant Industrial Users in a timely fashion.

2. POTW failure to inspect Significant Industrial Users.

3. POTW failure to establish and enforce industrial user
self-monitoring where required by the approved program.

4. POTW failure to implement and enforce pretreatment
standards (including local limits).

5. POTW failure to undertake effective enforcement against
' the industrial user for instances of interference and
pass/through.

* This Guidance, should be applied to calculate settlement

penalties for both administrative and judicial cases against
POTWs that fail to implement approved pretreatment programs.

9
)
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6. POTW failure to submit pretreatment reports.

7. POTW failure to complete pretreatment compliance
schedule milestones on a timely basis.

8. POTW failure to comply with other pretreatment program
requirements which are of substantial concern.

The purpose of this Guidance is to provide Regions with a
methodology to apply the CWA Penalty Policy, as amended, to
calculate administrative and civil judicial penalties for failure
to implement cases, using the criteria outlined in the RNC
Guidance.

As in the CWA Penalty Policy, this calculated penalty should
represent a reasonable and defensible penalty which the Agency
believes it can and should obtain in settlement. 1In general, the
settlement penalty should recover a) full economic benefit
(avoided costs~-salaries, financing, operating costs, and capital
expenditures), and b) some gravity related to the type and
pattern of the violation(s), even after adjustments.

Note: This guidance discusses the additional considerations
that should be used in the penalty calculation for failure- to
implement. Penalty amounts for effluent violations should be

-included and calculated according to the existing CWA Penalty Policy
and Methodology. However, Section III of this document, "Example of
Penalty Calculation", does include penalties for both effluent and
pretreatment implementation violations.

II. PENALTY CALCULATfOH.HBTHODOLOGY - Pretreatment Implementation

The basic methodology of the CWA Civil Penalty Policy should
be used to calculate settlement penalties in POTW pretreatment
implementation cases. The three components of a settlement penalty
(Economic Benefit, Gravity, and adjustments) are discussed below.

A) Economic Benefit

The following steps summarize the process to calculate economic
benefit for pretreatment program activities:

o0 Obtain estimates of the costs to the POTW to implement its
pretreatment program from the approved program submission.

o0 Update that information based on more current data from a
pretreatment compliance inspection, a pretreatment audit, an
annual report, or a 308 letter, if available.

o The economic benefit component of the civil penalty policy
should be calculated using the EPA computer program "BEN".

1974
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o For purposes of the "BEN" calculation, the value of
delayed implementation includes delayed capital
investment, delayed cost in developing or updating local
limits, and annual pretreatment program operating and
maintenance (0&M) costs that were avoided. Use separate BEN
runs if changes in operating costs have occurred.

1) Estimating Avoided or Delayed Costs for Implementation

The approved pretreatment program will probably include a budget
for program implementation. There may also be discussion of
implementation activities and costs in the approved program elements
covering the compliance monitoring and administrative procedures.
Such data in the approved program submission provides a basis for
developing the economic benefit derived by a POTW by not implementing
its approved program. In particular, where a POTW has not complied
with that budget, economic benefit may be represented in part by the
" amount of the budget the POTW has failed to expend. The Region should
use data developed through audits, inspections, annual reports or 308
letters to develop these cost estimates.

In many cases, the POTW will have complied with the resource
commitments in the approved program but still fail to adequately
implement the required program. This may be the result of
unrealistic estimates initially, the failure to update resource needs,
changes in pretreatment program requirements or a failure to carry out
required activities with existing resources. In such cases, economic
benefit may be developed by estimating the specific costs that were
avoided for required implementation activities.

Where specific costs estimates for non-implementation are not '
available, the costs avoided by the POTW for failure to implement can
be expressed as a percent of the total implementation cost or as an
estimated cost for each required activity that was not implemented.
Pretreatment implementation costs for POTWsS were evaluated as part of
an earlier study (JRB Associates, 1982 "Funding Manual for Local
Pretreatment Programs"™ EPA Contract No. 68-01-5052). This assumes
that the POTW budget includes all costs associated with
implementation. Based on a review of several programs, a table (Table
1) was developed for small, medium, and large programs to show the
percent ofp tptal costs which each implementation activity represented.
The small sporr¥ pretreatment programs were all under 5 MGD flow and
covered ten ot fewer significant industrial users (SIU) with a total
fxmplementaglon cost ranging from S16,000-$50,000.06 annually. The
medium sized POTW pretreatment programs had total flows from 5-15 MGD
and up to 50 SIUs with an annual cost from $25,000-$20¢¢,000.00. The
large POTW programs had flows over 15 MGD with 2@ or more SIUs with
annual implementation costs rangxng from $100,8900 to more than
$350,000.00.
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Table 1. Typigal Program Costs for Implementation Activities
by Program Size (as % of Total Cost)

Activity Small Medium Large
1. Sampling and Industrial 22% 19% 18%

Review (*Criteria .B, C,)

2. Laboratory Analysis 34% 34% ‘ 39%
(*Criteria B, C, D)

3. Technical Assistance 17% 26% 20%
(*Criteria A, D and E)

4. Legal Assistance- 13% 1% 13%

(*Criteria A, D, E)

5. Program Administration 14 11 l¢g
(*all Criteria)
100% ) 1883

This Table can be used to assist in developing costs for a
specific program activity where costs are unavailable or determineggtnr
be inadequate. For example, if a medium-sizéd POTW had costs for
implementation of $§16¢@,0¢8, but this POTW had failed to perform any®
compliance inspections of its IUs, the percentage from Table 1,
activity 1 for a medium-sized program could be applied to total costs.
The inspection costs in this case could be 2stimated to be $19,000.00.
The costs of "avoided implementation™ may differ from year to year
depending on whether the activities are one-time or periodic (such as
permit issuance or updating local limits) or continuing tasks (such as
inspections). The costs of issuing permits may be 28% of an annual
implementation budget of $128,0080 or $24,008 for a particular year.

If this POTW failed to issue four of the eight required permits,
$12,000.00 in expenses would be avoided for that year.

Another approach to development of avoided costs is to estimate
the labor and overhead costs for particular activities. This approach
may also be used in combination with Table 1, where the budget does
not cover costs for specific implementation requirements (e.g., IU

permitting or enforcement). For example, if each permit required one

month of engineering labor and analysis at $36,000.00/year, each
permit would cost $3,000.00. The total avoided cost of four permits
would also be4$12r000.00. The cost of Dermit re-issuance could be
lower than the initial issuance cost. This value would be entered
under the variable for annual operating and maintenance expenses for

* Criteria from RNC Guidance that are likely to be associated w1th a
listed act1v1ty.
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a particular year. If- the permits were issued late, as opposed to
not issued at all, avoided costs (economic benefit) could be
calculated for the period of delay.

If a POTW has failed to enforce against IUs or delayed enforce-
ment against IUs, the POTW has received economic benefit by avoiding
or delaying that action. Even when specific program costs for
enforcement can be identified, it may be difficult to quantify the
avoided or delayed costs. Where necessary, one approach to
calculating the avoided costs by the POTW for inadequate enforcement
is to assume that each IU violation would require a POTW enforcement
response (see discussion in Pretreatment Compliance Monitoring and
Enforcement Guidance (PCME), September 1986). The expected response
against the IU would escalate with the duratidn and magnitude of the
violation, either based on the POTW's own enforcement procedures or
the Enforcement Response Guide in the PCME. As a guide for the cost
to the POTW of each type of enforcement response and the delay that
may have occurred, you may wish to use the table below. It is based
on EPA's-pricing factors and the enforcement response timeframes
discussed in the RNC guidance.

Table 2. Resource Cost and Response Time for POTW Enforcement Actions

Initial Response to-Violations POTW Time to Resggnd' Cost of Action

in Workdays

Telephone calls 5 days 9.05-0.2
Warning Letters i 10 days 8.2
Meeting 30 days g.5
Demand Inspections 30 days .5-2.0
Pollow-~-up for Continued Noncompliance
On-site evaluation 15 days 0.5-2.0
Meeting 30 days g.5
Formal Enforcement
Administrative 69 days 1¢-5@
Judicial _ 6@ days 36-100¢
Penalty assessment and
"Collection 68 days 2-58

* Response time reflects EPA's expectation as to the amount of time in

which the POTW. should take enforcement action after notification of an

'IU violation. - For example, the POTW initial response to notification
noncompliance should occur within 5 days when_it is a telephone call
and within 3@ days when it is a Demand Inspection.
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The time required to complete a specific enforcement response
should be evaluated based on the enforcement procedures developed by
the POTW and the size and complexity of the IU. SIUs with
significant noncompliance would be expected to require more POTW
effort to resolve the noncompliance. The level of response should be
escalated in relation to the magnitude and duration of noncompliance.
The avoided enforcement costs would increase based on the number of
1Us that were in noncompliz:ze and not addressed by POTW enforcement.
The actual cost can be est: i:ted from salaries. EPA assumes each work
year consists of 220 workdays after leave and holidays are subtracted.
Typical EPA annual salaries and benefits (assuming 15% of salary) are
as follows: inspectors $32,008, permit engineers $40,000, staff
attorneys and chemists $37,080d. However, it would be appropriate to
use the salary scale of the affected POTW, if available.

The next three sections discuss the calculation of economic

‘benefit, gravity, and adjustment to the penalty for pretreatment

implementation violations. 1In some cases you may have effluent
violations as well as implementation problems and additional penalty
calculations will be required for these violations.

2) Using BEN

The BEN User's Manual provides basic instructions for entering
variables and discusses the effect of changes in economic data and
compliance dates on the estimate of "economic benefit. The Manual
describes the variables that are typically associated with
construction and operation of wastewater treatment systems; however,
there are a few special considerations for developing pretreatment
implementation costs. If effluent violations are involved, a separate
BEN run should be made to calculate the economic benefit of inadequate
treatment, avoided operations and maintenance costs for the treatment
system, or any other cause not related to implementation of a
pretreatment program. The BEN estimates should be combined to develop
the settlement penalty.

The capital investment for pretreatment is usually related to
sampling and safety equipment, vehicles for inspections, and perhaps
laboratory facilities. These typically have a shorter useful life (3
to 7 years)?* than that which.is assumed for pollution control
equipment (15 years is the standard BEN value for tankage and pumps).
The useful Iife is an optional input variable.

* United States Tax Guide No. 17 categorizes real property,
vehicles, and equipment accordlng to its useful life for
purposes of depreciation. -
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* Annual operating and maintenance costs related to pretreatment
implementation include the costs o the POTW of: (a) IU permitting;
(b) POTW monitoring, inspections, and analysis of IU compliance; (c¢)
legal and technical assistance, (d) cost of taking enforcement actions,
(e) updating local limits; and (f) program administration. The costs
identified for operation and maintenance should include all salaries,
supplies, maintenance, and support necessary to the operation of the
pretreatment program. Most of the avoided costs of implementation
will be the O&M expenses (see previous discussion). Since annual
operating and maintenance costs and the level of implementation may
vary each year, separate BEN runs may be needed to determine these
costs, depending on the specific period of noncompliance.*

The Ben variable "one time, non-depreciable expenditures" is not
likely to be appropriate for inclusion in the BEN penalty calculation
for POTW implementation cases. All expenditures for pretreatment
implementation are likely to be recurrind* at some frequency, so they
are not truly one-time as, for example, the purchase of land. Even
. the development of local limits and the survey of industrial users are
likely to require periodic updating. Most "set-up costs" were
incurred as part of program development. In addition, a POTW does not
pay income tax, so depreciation does not affect the POTW's economic
benefit. ‘

Economic benefit should be calculated from the initial date of
noncompliance up to the time where the POTW was or is :eallst1ca11y
expected to be in complxance.

B) Gravity Component

The gravity component of the existing Penalty Policy quantifies
the penalty based primarily on the characteristics and consequences
of effluent violations, although the amendment to the Penalty Policy
adds a Factor E for non-effluent violations. The gravity of
_pretreatment implementation violations is evaluated primarily on the
degree and pattern of failure to implement a required activity and
the potential and actual impact of non- 1mplementatxon. Thus, some
modification or amplification of the gravity factors in the CWA Civil
Penalty Policy is needed to reflect the characteristics of
implementation violations.

* BEN will adjust cost estimates to current year dollars.
POTWS are considered "not for profit" entities.



Pursuant to the amended CWA Civil Penalty Policy, five factors
(A-E) are used to evaluate gravity. This Guidance presents the
relationship of each factor to pretreatment implementation. The
methodology for calculation of the gravity component is the same as in
the CWA Penalty Policy -- that is each factor is calculated on a
monthly basis with each violation presumed to continue until
corrected. The gravity amount equals the sum of factors A through E
plus 1, multiplied by §1,000.00 for each month of violation.

Note: Where effluent violations also exist, they should be
considered in the appropriate monthly gravity component. Effluent
violations are considered specifically under factor A, and they may
also increase the levels for factors B, C, and D. All non-effluent
.violations would be evaluated under factor E. The penalty for
effluent violations should be added to penalties for pretreatment
implementation violations.

The basis for evaluation of performance on implementation is
identified in the RNC Guidance. The RNC criteria identify the basis
for evaluating implementation activities to determine the number of
and most significant implementation violations. Of course, where
actual appraved program requirements vary from the RNC criteria, the
program requirements should be the basis for evaluating performance.

The "Guidance on Bringing Enforcement Action Agdinst POTWs for
Failure to Implement Pretreatment Programs", August 4, 1988, discusl
guidelines for evaluating the severity of pretreatment implementatiom
violations (see Table 3 and discussion in that gqguidance).

The gravity factors as they are to be applied for étetreatment
‘implementation cases are listed below:

Cravity Pactor A. Significance of the Effluent Violation

This factor should be applied without change from current CWA
Penalty Policy methodology to effluent violations where they occur.
This factor is not applicable to failure to implement violations.

‘Gravity Pactor B. Impact of the Violation

Failure to implement may result in POTW permit effluent limit
violationsy interference with the treatment works, pass through of
pollutants¥¥om inadequately regulated IUs, and/or sludge
contaminatien which may cause or contribute to harm to the environment
or in extreme cases, a human health problem. Both effluent violations
and all RNC criteria that are met by the POTW should be evaluated in
selecting the value. The violation that gives the highest factor
value should be used for each month. The value chosen should increase
where the potential impact or evidence of an actual impact effects

el
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-more than one'of the listed categories., Also, where a POTW is
Federally funded and is potentially damaged, a higher value should be
assigned:

(i) Impact on Human Health; or Range: l1l@0-Stat Max

(ii) Impact on.Aquatic Environment; or Range: 1-16@
(iii) Potential Impact of Inadequately Range: @-10

Controlled IU Discharges on POTW

Gravity Pactor C. Number of Violations Range: @-5

Each RNC criterion that is met is counted as a violation for the
month. The more criteria that are met the higher the value chosen
should be. 1In addition, this "number of violations"™ factor may be
weighted more heavily to account for serious violations other than the

most significant violation which was accounted for in factor "A" or
- wgn_  Effluent violations should also be included under this factor as
part of normal Penalty Policy calculations.

Gravity Factor D. Duration of Noncompliance Range: @-5

This factor allows consideration of continuing long-term
violations of a permit (including effluent limits, schedules, and
reporting requirements) and should include evaluation of all RNC
.criteria. The value should be increased if the same criterion is met
for 3 or more months. When the violation is corrected for that
criterion, a value of @ is appropriate for the monthly gravity -
component in the months following the correction.

Gravity Pactor E. Significance of Non-effluent Violations

The significance of a violation of an implementation
requirement is evaluated based on the percent of a requirement that
the POTW has failed to implement. All of the criteria identified in
the RNC Guidance should be evaluated to identify the required activity
for that month in which performance has been most inadequate. That
activity will be deemed the most significant pretreatment
implementation violation, and gravity factor E should be determined
for that violation. Higher values within the range could be used for
violations by large POTW programs and for programs with high rates of
IU noncompliance. Higher values may be appropr1ate in such cases
because the failure to implement may result in a higher discharge of
_toxic compounds to the environment. Factor E can also be used to

address other permit violations such as reporting or schedule

milestone violations.
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$ of a Regquirement that

The POTW Failed to Value Range
Implement

80-100% : | 3-10
41-79 2-7
20-40 1-4

a-19 a-3

C) Adjustments
- LN
1) Recalcitrance (to increase penalty) Range: @-150% of the
preliminary penalty
amount

In addition to the discussion in the CWA Penalty Policy,
recalcitrance includes consideration of whether the POTW continued in
noncompliance after notification of the violations. The existence of
audits or PCIs and follow up letters identifying these violations to
which the POTW has failed to respond, generally indicate that
recalcitrance should be increased. 1If the POTW has failed to comply
with an administratively-imposed compliance schedule, the
recalcitrance adjustment should be increased. Recalcitrance is
indicated because the POTW was reminded of the requirements and
notified of its violation, and yet failed to remedy the situation.

2) Ability to Pay (to decrease penalty).

The ability to pay adjustment becomes an issue when the
municipality is incapable of raising sufficient funds to pay the
proposed penalty. Ability of the municipality (or sewerage authority)
to pay should rarely be a factor in pretreatment implementation cases
since few involve large capitalization projects. Thus, the economic
impact on the community from a penalty will be relatively small
compared to the capital and 0&M costs associated with the wastewater
treatment system.

Funds to pay a penalty can come from a variety of sources within

- the municipality including unrestricted reserves, contingency funds,

and any annual budget surpluses. The municipality could also make a
one time assessment to the violating IUs or to all ‘users of the
system to cover the penalty amount. Where there is insufficient cash
on hand to pay the entire penalty immediately, a payment plan can be
developed which raises the needed funds over a specific time period
(e.g., 6 - 12 months). This spreads the impact of the penalty over a
longer period. Where a POTW chooses to assess all users to cover t*-
penalty, the impact is likely to be small. Even a small municip:
with 3,509 connections (service population about 19,6d9) with an
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existing sewer charge of $10/month could raise rates by 18% (Sl) for
12 months and generate .sufficient cash to pay a penalty of almost
$50,008, which equates to about $.35/capita/month.

In determining whether ability to pay will become an issue, the
standard Financial Capability Guidebook procedures can be used. While
a specific municipality's debt situation could become an issue, the
procedures primarily look at the increase in user fees which would be
needed to generate the penalty amount compared to the median household
income (MHI) of the community. Where the total wastewater treatment
burden divided by the MHI is less than the standard indicators
(between 1.00 - 1.75% of the MHIis considered an affordable sewer
rate), ability to pay is not usually considered to be a problem.

3. Litigation Considerations (to decrease penalty)

The legal basis and clarity of the implementation requirements

" of an approved program and an NPDES permit are important factors

in assessing the strength of the case. Where requirements are
ambiguous, the likelihood of proving a violation is reduced, and this
may be a basis for adjusting the penalty amount.* Otherwise,
assessment of this factor will depend largely upon the facts of the
individual case.

III. EXAMPLE OF PENALTY CALCULATION

The RNC Guidance (See pages 12 and 13) includes two examples of
POTWs that failed to implement their approved pretreatment programs.
The "Hometown" example will be used as a basis for computing a penalty
to illustrate this Guidance. As noted previously, this example does
include a penalty calculation for effluent violations.

A) Revised Scenario:

Hometown's pretreatment program was approved in June 1985. The
annual implementation costs identified in the approved program were
$100,000.09, plus the cost for issuing each SIU permit. The NPDES
‘permit required an annual report fifteen days after the end of the
year, beginning January 15, 1986. The approved program required that
all 15 permits be issued by June 3¢, 1986. An August, 1986, audit of
the program revealed that the POTW had failed to issue ten required
permits and had not inspected its IUs as of that date. In addition,
the POTW failed to submit its 1986 annual report on time. The State
. issued an administrative order on March 31, 1987 that required sub-

mission of an annual report by April 3@, 1987 and permit issuance by
June 3¢, 1987 and sampling inspections of all SIUs by August 3@, 1987.
‘The annual report was submitted September 30, 1987

* See OECM/OWEP "Guidance on Bringing Enforcement Actions Against
POTWs for FPailure to Implement Pretreatment Programs". August 4,
1988, for further discussion on assessing the strength of a case.
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but as of January 31, ‘1988 only eight pérmits were issued and half
the IUs were not inspected. This facility was on the Exceptions List
for failure to implement its approved pretreatment program and for
effluent violations. Thus, judicial action is appropriate. Full
compliance was expected by April, 1988. Instances of noncompliance
are tabulated below for both effluent violations and pretreatment
implementation violations.

1. Effluent Violations

Monthly Averaqe Effluent Limit Violations

Permit Limits: TSS 30mg/l; BOD 3dmg/1;
~ Cyanide @¢.0lmg/l; Copper @.200 mg/l
Date ' value ‘(all mg/1)
July, 1986 TSS 45

Cyanide @.4615
Copper .25

August, 1986 TSS 37

Cyanide 9.012
Copper 6.3

November, 1986 TSS 41
Cyanide @¢.4d18
Copper .28
BOD 47

March, 1987 TSS 38
) Cyanide 9.016

‘Copper 4.3
BOD 43

April, 1987 TSS 40
. Cyanide @¢.021
Copper @.4

June, 1987 . TSS = 44
Cyanide @.014
Copper @.3

August, 1987 TSS 41
: : Cyanide 9.63 "
Copper 0.4

October, 1987 . - TSS 37
Cyanide 0.d16
Copper @.3

December, 1987 7SS 39

SRy
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2.’ Pretreatment Implementation Violations

Description of violation Initial Date Compliance
violations of Noncompliance* Date
Failed to Issue permits 6/38/86 6d% Issued
(RNC criterion A) (1/31/88)
Failed to Inspect IUs 8/38/86 S@% Inspected
(RNC criterion B) (1/31/88)
Failed to Submit Annual Report 1/15/87 (9/3@/87)

(RNC criterion F)

* Under the same circumstances, this could be the date of program
.approval.

The minimum civil penalty for settlement can be determined as follows:
3. Estimates of Avoided Costs for Implementation Violations

The effluent violations are indicative of interference and pass-
through caused by IU inputs of cyanide and metals that should be
controlled by implementing pretreatment. The POTW has operated and
maintained secondary treatment. Thus, the economic benefit is only
calculated for pretreatment implementation violations. Since the
approved program provided no information on the cost of issuing IU
permits, an estimated cost has to be developed. The implementation
costs are considered operation and maintenance costs (limited to
certain time periods) for the BEN calculation of economic benefit.
The BEN inputs and rationale are presented below for each violation.

l) 1Issue permits @ $3,000.00/permit

7/86 - 9/87, 1@ unissued permits avoided cost-$30,00¢.00
16/87 - 1/88, 7 unissued permits avoided cost-$21,000.00

EPA uses a pricing factor of 4@ days for issuing major, non-
municipal, technology-based NPDES permits. SIU permits should be
issued more quickly because there is less public notice. While the
IU control mechanisms are likely to require similar types of
evaluation and technical review as the comparable industries with
NPDES permits, they are also likely to be smaller in size. Site and
sampling data should already be available to the POTW, and there is no
need for State certification as there is for EPA issued permits.
Balancing the above facts with the limited POTW experience in issuing
permits, thirty days was selected as an average time to issue a permit
at a cost of $100.09 per day.



2) Inspection costs

7/86 -~ 12/86, no inspections avoided cost-$19,000.00/yr
1/87 - 9/87, 6@3% uninspected avoided cost-$11,000.00/yr
16/87 - 1/88, SO@% uninspected avoided cost-$ 9,500.008/yr

From Table 1, use the sampling and industrial review
percentage (19% for a medium~size program), multiplied by the total
annual program implementation costs ($100,6008). Therefore,
inspections are estimated to cost $19,000.0d/year. The POTW began
conducting inspections after the audit--4d% of the SIUs were
inspected by January, 1987, and 50% were inspected by October, 1987.

3) Annual report - $5,000.00

Annual report costs are presumed to be pért of program
administration. This portion was estimated to be 5% of the total
program costs (See Table 1).

B. Bconomic Benefit Component

BEN Inputs for each variable each are shown below:

1. Case Name=Hometown
2. Initial Capital Investment= @
3. One-time non~depreciable expenditures= @

Four separate BEN runs were made for avoided costs from
permitting, inspection, and reporting violations. The avoided
cost changed as permits were issued and inspections were completed.
The time periods correspond to information obtained from the POTW
in the senario.

BEN Run
1 2 3 4
4. Annual 0&M costs
(all 1985 dollars)
a) pérmits 3040940 300490 360400 219000
($3,0080 each) (16 unissued) (19) (19) (7)
~'b) inspections 19000 11000 9504
(3 inspected) (9%) (40%) (50%)
c) annual report ' _ 5000
5. Initial Date Noncompliance 7/86 . 8/86 1/87 " 1a/87

| CF (o
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6. Compliance Date . . 7/86 12/86 9/87 4/88
7. Penalty paid 4/88 4/88 4/88 - 4/88

(Remaining variables use standard values)

Results from BEN

3,150

Run 1

Run 2 20,018
Run 3 36,659
Run 4 15,803
Total $75,634

Economic Benefit
D. Gravity Component

In developing the gravity amount, both effluent and
pretreatment implementation violations should be included. A
table showing the gravity calculation is provided below, along
with a general description of the rationale for selection of
values.

The values chosen for June-August 1986 reflect both the July
and August effluent violations and the ten :nissued permits which
were to have been issued by June 3@. The failure to issue permits
was identified in the August audit and treated as the most signi-
ficant violation and given a "3" under Factor E beginning in the
month of July. (This factor could have been higher if the SIUs were
major sources of toxics). September, 1986 represented the third month
that the pretreatment implementation violation had continued, so
Factor C was assessed at "l". Both effluent and implementation viola-
tions were counted under Factor D. The value assessed for Factor B,
was related to the presumed IU impacts on NPDES permit violations.
There was no evidence of any impact to the aquatic environment or
human health from the effluent violations. For January, 1987,
Factors C*and D were increased to reflect the continuing
effluent and implementation violations and the additional violations
of the AO schedule. Factors were reduced in September, 1987 to reflect
submission of the annual report, the issuance of some permits and the
progress with inspections.
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Pactors

Month/Year A B c D E +1
June, 1986 g g g g g 1
July 3 1 g "} 3 1
August 2 1 1 1 3 1
Sept g ) 1 1 3 1
Oct. - 3 ) 1 1 3 1
| Nov. ‘ 4 1 1 1 3 1
Dec., 1986 g ) 1 1 3 1
Jan., 1987 g ) 2 2 3 1
Feb. g g 2 2 3 1
Mar . 4 1 2 2 3 1
Apr. S 2 2 2 3 1
May @ g 2 2 3 1
June 3 2 2 2 3 1
July g g 2 . 2 3 1
Aug. 4 2 2 -2 3 1
sept. ) e 1 2 2 1
Oct.. ' 3 2 1 1 2 1
Nov. " g 1 1 2 1
Dec. 1 ] 1 1 2 1
Jan. 1988 2 g 1 1 2 1
Feb. g @ 1 1 2 1
] "] 1 g 1 1

Mar.

Total
1000
8600
9000
6000
9000

11004
6000
8600
8000

13000

15000
8000

13000
80600

‘14608
6360

18090
5800
6300
7000
5600

3809

179,000
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E. Adjnsﬁnent Pactors
1. Recalcitrance

A factor ranging from @ percent (good compliance record,
cooperation in remedying the violation) to 150 percent (extremely
recalcitrant, despite repeated attempts to encourage compliance)
of the total of the Economic Benefit and Gravity Components may
be used to increase the penalty based upon the history of
recalcitrance exhibited by the POTW. 1In this case, the POTW was
advised of the implementation problems through an audit and an
alternate schedule for compliance was established under an
administrative order. Implementation was improved, but it was
still inadequate. A factor of 20% was used because the POTW has
failed to meet an administrative order schedule to fully implement
its approved program.

Additional penalty .20 x (§75,630 + l79,00d) s $§_ 50,800

Penalty Running total S 304,840

2. Ability to Pay (Subtraction)

Several factors need to be considered in evaluating the
defendant's ability to pay -~ for example, domestic and industrial
user fees, the cost of implementation relative to other
municipalities, the size of the industrial users, the type of
industrial base, and the financial condition of the city and its
IUs. The combined bills for SIUs were 10% of all user charges,
and IUs contributed 8% of the flow in 1986. The Hometown POTW is
190 MGD, with over 25,000 service connections and a §$204¢ annual
sewer rate. Assuming each connection represents a household with
a MHI of $20,00d, Hometown could afford a rate increase of about
$12 annually per household. [EPA considers affordable sewer rates
to range from 1.5 to 1.75 percent of the MHI (i.e., $250 to $275
per year)). The POTW has an A Bond rating, strong financial
condition, and has maintained the same user fees since 1984, prior
to approval of the pretreatment program. There are no fees for
permit issuance, discharger applications, or IU inspections. The
results of the financial capability analysis indicate that if
Howmetown used a general sewer rate increase to fund the penalty,
it would be considered affordable. At this time, no adjustment
for ability to pay seems appropriate. :

Penalty Running Total $ 304,800
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3. Litigation Considerations (Subtraction)

The federal case for Hometown is a strong one. The
POTW has specific requirements for permitting and inspecting its
industrial users. These are specified in the approved program and
were incorporated into the NPDES permit in June 198S5. The
pretreatment audit identified specific violations, and the POTW
began to address them. There is no evidence that the POTW was
confused or that the requirements for implementation have changed.
The failure to implement has contributed to permit limit
exceedances for cyanide and copper, which are of concern. The
large industrial community is an underused source of revenue for
implementation and the current implementation violations may have
provided them with some economic benefit. Therefore, there is no

.basis for adjustment for litigation considerations.

Pinal Penalty for Settlement S 304,800

IV. Intent of Guidance

The guidance and procedures set out in this document are
intended solely for the use of government personnel. They are not
intended, and cannot be relied upon, to create any rights,
substantive or procedural, enforceable by any party in. litigation
with the United States. The Agency reserves the right to act at
variance with these guidance and procedures and to change them at
any time without public notice. 1In addition, any settlement
penalty calculations under this Guidance, made in anticipation of
litigation, are likely to be exempt from disclosure under the
Freedom of Information Act. As a matter of public interest, the
Agency may release this information in some cases.
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&% UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
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Sl FEB | 1989
MEMORANDUM

SUBJECT: Enforcement Initiative for Failure to Adequately
Implement Approved Local Pretreatment
Programs

lder; Director
Water Enforcement and Permits (EN-235)

Edward E. Reich &( ‘(,@\

Deputy Assistant Administrator
for Civil Enforcement (LE-133)

FROM:

TO: Regional Water Management Division Directors
Regional Counsels

As part of our continuing policy to s=ek .improvement in
the pretreatment implementation efforts of approved local
pretreatment programs on a national basis, we have decided to
initiate a nationally-coordinated failure-to-implement
pretreatment program enforcement initiative. This initiative
will address inadequate implementation efforts of local
pretreatment programs by taking formal enforcement actions
against noncomplying POTWs in every Region within a specific
timeframe.

Effective implementation of approved pretreatment programs
by municipalities is critical to controlling the discharge of
toxic pollutants to surface waters; protecting the substantial
financial investment in POTWs; protecting POTW worker health and
safety; and preventing the contamination of sludge. Yet, data
from the most recent QNCR report indicates that over 250 POTWs
were reported for various aspects of inadequate pretreatment
program implementation. Preliminary data from the Pretreatment
Permits and Enforcement Tracking System (PPFTS) indicates that
approximately 47% of POTWs with approved local pretreatment
programs may be in violation of one or more of the three
pretreatment reportable noncompliance (RNC) criteria related to
issuance of control mechanisms, inspections, or adequacy of
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enforcement against significant industrial users in significant
noncompliance (SNC). Given the fact that 90% of the pretreatment
programs have been approved for at least three years, we believe
that these POTWs have had adequate time to fully implement their
programs.

Thus, we believe a national enforcement initiative is both
appropriate and necessary to ensure that approved local
pretreatment programs are fully implemented across the country.
We consider such an enforcement initiative as our top water
quality enforcement priority for this year. On January 17 and
18, Bill Jordan and John Lyon held conference calls with your
Compliance and Regional Counsel BSranch Chiefs and there was
general support from all the Regions for this enforcement
initiative. 1In fact, several Reglions already had designated
oretreatment enforcement as their top priority.

"The initiative will include both administrative penalty
orders (APOs) ancd civil judicial actions, but we would like to
see each Region contribute at least one civil judicial referral
to the initiative, Regions which directly oversee larger numbers
of approved local pretreatment programs should contribute
additional referrals and administrative penalty orders. States
which have received approval to administer pretreatment programs
are invited to participate in this initiat.ve, with State
Attorneys General filing civil judicial ca-es in State courts.
Where appropriate, Regions and States shou.d include key
industrial users which are violating pretreatment standards and
requirements as part of a POTW civil referral or proposed APOs.

EPA Regions are requested to provide EPA Headquarters with a
proposed list of POTW candidates (including those in States with
. approved pretreatment programs) for this enforcement initiative.
Among the criteria which the Regions should consider in the
selection of candidates are the following:

© - The POTW has been listed on the QNCR Zor
pretreatment violations for more than two
guarters,

o ‘The POTW has discharges which impact near-coastal

waters and enforcement would support the Agency's
Near Coastal Water Initiative,

o] The POTW exceeded one or more of the dretreatment
RNC criteria or other specific requirements in
their permit or approved program (The magnitude of
such exceedances should also he considerec.;, or
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o The POTW has unresolved TRC or chronic effluent
violations (including heavy metal effluent
violations) which appear to be related to
inadequate pretreatment implementation.

All candidates should have an NPDLCS permit which, at a minimum,
requires implementation of the approved pretreatment program.
Also, the approved program should provide an adequate statement
of program requirements.

Upon review of the Regions' list of candidates, Headquarters

may inquire about additional POTW enforcement candidates as
appropriate. EPA Headquarters staff will be available for two-
day Regional visits {as necessary) to provide a better
opportunity for face-to-face discussion of POTW enforcement
candidates and details of the initiative.

Key dates in the schedule for this initiative are shown
below:

o 2/6-3/1/89 " Review of QNCR, PPETS, etc. by
Region
o) 3/3/89 Submission of PCTW

candidates (desichated as
probable referr:z s or APOs)
to EPA Headquarters by Regions

o 3/6-4/7/89 - Dialogue, negotiation, and two-day
visits (as necessary) to Regions to
discuss and confirm candidates

o 3/20-5/31/8% Preparation of referral/APO
packages by Regions

o 4/3-6/2/89 Submission of referrals and APOs
(as appropriate) by Regions to EPA
Headquarters
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o 4/3-7/7/89 Headquarters review of referrals
and APOs (as appropriate) and
subsequent referral of civil cases
to the Department of Justice

o 4/3-8/18/89 Civil judicial cases filed by the
Department of Justice and proposed
APOs 1ssued

o 8/31/865 National press release regarding
the initiative (will include '
similar cases filed and APOs issued
since 1/1/89)

Regarding APOs, please note that Headquarters review of APOs
will only be required for those Regions which have not yet
fulfilled the concurrence requirements.identified in the guidance
on administrative penalties issued on August 27, 1987. Regarding
referrals, neither Headquarters nor the Denartment of Justice
will stockpile or hold cases expressly to it the proposed filing
window but will continue to move the cases through the system.

2ocuments such as the August 4, 1988 'Suidance on Bringing
Enforcement Actions Against POTWs for Failure to Implement

‘Pretreatment Programs" and the December 22, 1988 "Guidance on

Penalty Calculations for POTW Failure to Implement an Approved
Pretreatment Program" should be utilized in this initiative as
well as in other formal enforcement actions for failure to
implement.

In regard to past civil referrals and APOs for failure to
melewent, for the purpose of this initiative, Hsadquarters will
credit the Regions with civil referrals which are still in the
review pipeline but not yet filed.

In a related matter, a preliminary review of PPETS indicates
that data is still missing for the following large cities:
Boston, Buffalo, Cetroit, St. Louis, Phoenix, Tucson, San’

‘Francisco, Honolulu, Seattle, and Portland. Resions should make

every effort to provide such data as soon as possible, but no
later than March 6, 1989.



-5-

Thank youn for your cooperation in this effort. 1If you have
any questions or concerns in regard to this enforcement
initiative, please contact Jim Elder (FTS-475-8488) or Bill
Jordan (FTS-475-8304) in OWEP or John Lyon (FTS-475-§177) in
OECM. 1If your staff wishes to discuss specific details of the
initiative, including the selection process, proposed Regional
visits, merits of a potential case, etc., please contact either
Andy Hudock (FTS-382-7745) or David Hindin (FTS-475-8547) of our
respective staffs. h .

cc: Rebecca Hanmer, OW
David Buente, DOJ
Cynthia Dougherty, OWLP
Susan Lepow, 0GC
Regional CTounsel Water Branch Chiefs
Regional Compliance Branch Chiefs
Regional Pretreatment Coordinators/Liaisons
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o, % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
i N WASHINGTON, D.C. 20460
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DEC & 1989
QFFICE OF

WATER

To All Approved Pretreatment Programs:

One of the most important requirements of pretreatment
program implementation for Publicly Owned Treatment Works (POTWs)
is an effective enforcement program to deal with Industrial User
(IU) noncompliance. EPA expects POTWs to identify all
violations, to respond with appropriate action and to follow up
those violations with escalated levels of enforcement, if needed
to ensure compliance. In January 1990 EPA expects to promulgate
amendments to the General Pretreatment Regulations requiring all
POTWs with approved pretreatment programs to develop enforcement
response plans describing how the POTW will investigate and
respond to instances of noncompliance.

In response to this coming requirement, the Office of Water
Enforcement and Permits has developed the attached "Guidance for
Developing Control Authority Enforcement Response Plans". This
Guidance is intended to provide municipal pretreatment personnel
with recommendations for assessing enforcement authorities,
determining appropriate enforcement roles for personnel and
deciding upon enforcement remedies for specific violations. To
assist Control Authorities in meeting the changes to the General
Pretreatment Regulations, the manual includes a model enforcement
response guide and a detailed analysis of each of the common
enforcement remedies.

If you have any questions or comments concerning the
development of your own Enforcement Response Plans, please
contact your Approval Authority or the Pretreatment Coordinatocr
in your USEPA Reglonal Office.

Sincerely,

oy

James R. -Elder, Director
Office of Water Enforcement
and Permits
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MEMORANDUM

QFMCE OF

S8UBJECT: FY 1990 Guidance for Reporting and Evaluating WATER
POTW Noncompliance with Pretreatment Implementatioch

Requirements

PRON: James er,/ Director
. Offi of Water Enforcement and Permits (EN-335)

ional wWater Management Division Directors,
Regions I-X
NPDES State Pretreatment Program Directors

TO: R

Attached is the final "FY 1990 Guidance for Reporting and
Evaluating Noncompliance with Pretreatment Implementation
Requirements". This Guidance defines criteria for determining
which POTWs should be reported on the Quarterly Noncompliance
Report (QNCR) for failure to implement pretreatment requirements
and criteria for determining which pretreatment violations by
POTWs meet the level of significant noncompliance (SNC). It also
establishes timely and appropriate criteria for responding to
noncompliance for pretreatment implementation violations. The
timely and appropriate definition adopted for the pretreatment
program is the same as for the NPDES progran.

The comments received from you on the August 9, 1989 draft
were timely and thoughtful. Perhaps the most frequent comment
was the recommendation that we drop the separate definition for
reportable noncompliance (RNC). As indicated in the August 9
letter, a workgroup is evaluating possible changes to the
Quarterly Noncompliance Report and RNC/SNC reporting system. The
workgroup should complete its assessment and recommend changes in
FY 1990. A final decision as to whether to continue the use of
both an RNC and an SNC definition will await the recommendation
of that group. For FY 1990, we will use both the RNC and SNC
definitions.

Two commenters suggested that the criterion addressing
issuance of control mechanisms established an excessively long
timeframe (180 days) for permit issuance and reissuance.
Suggestlons ‘were made to shorten the timeframe for IU permit
issuance and reissuance to as little as 90 days. While we did
not make this change, we have added to the SNC definition a
provision that EPA Regions and States may designate a POTW as in
significant noncompliance if any violation substantially
interferes with the ability of the POTW to attain proqram
objectives.

_
A0
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The FY 1990 SPMS requirements include two measures for
POTW pretreatment implementation: 1) WQ/E-S, the number and

percent of approved programs in significant noncompliance with

pretreatment implementation requirements; and 2) WQ/E-10,

the number of POTWs that meet the criteria for reportable
noncompliance. We will track performance on both these
measures for FY 1990 as a means of evaluating the efficacy of

the new SNC definition.

Regions and States are expected to initiate timely
and appropriate actions to resolve instances of significant
noncompliance, including POTW pretreatment implementation
violations. POTWs which meet the definition of SNC for
pretreatment implementation and are not addressed on a timely
basis will be carried on the Exceptions List until they have been
resolved or received a formal enforcement response. All POTWs
with approved pretreatment programs should be tracked for both
RNC and SNC. -

If you have any questions regarding the use of this
document, you may contact me (475-8488) or Richard Kozlowski,
Director, Enforcement Division (475-8304). The staff contact is
Anne Lassiter, Chief, Policy Development Branch (475-8307).

Attachment
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I. Executive Summary

»

The QNCR is an important tool to identify priority
violations of permit conditions, to overview the effectiveness of
State and EPA compliance and enforcement activities, to provide a
framework to achieve a nationally consistent pretreatment
program, and to compile national statistics on noncompliance for
the NPDES program. The existing rule for noncompliance reporting
requires EPA and the States to report instances where POTWs have
failed to adequately implement and enforce their approved
pretreatment progranm.

Nearly 1500 POTWs are now approved. Pretreatment will be
the primary mechanism to control toxic and hazardous pollutants
which may enter the POTW or its sludge. Therefore, it is vital
that EPA and the approved States routinely evaluate POTW
compliance with the requirements of their approved program and
report POTWs that have failed to adequately implement their
approved program.

This Guidance is intended to assist Regions and approved
States to evaluate and report POTW noncompliance with
pretreatment requirements and to take formal enforcement action
where violations are of a significant nature. The Guidance
explains the criteria that should be used to evaluate principal
activities and functions necessary to implement the program. In
some cases, approved States and Regions may need to modify the
program and/or NPDES permit because the existing requirements are
inadequate or because conditions have changed. In general, those
POTWs that meet the definition of reportable noncompliance should
be priorities for resolving the inadequacies in approved programs
or permits. POTWs that meet any lLevel I criterion or two or more
Level II criteria are considered to be in significant
noncompliance. In addition, the Region/approved State may
designate any failure to implement violation as SNC if it
substantially impairs the ability of the POTW to achieve its
program objectives. POTWS with violations which meet SNC
criteria must resolve those violations before appearing on the
2nd QNCR or the Region or approved State is expected to take
formal enforcement action. Where the violation is not resolved
and formal enforcement action is not taken on a timely basis, the
POTW should be listed on the Exceptions List until such time as
the violation is corrected or the POTW has been put on a schedule
for correction through formal enforcement.
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IX. INTRODUCTION
A. Background

EPA Regions and NPDES States must report certain permit
violations on the Quarterly Noncompliance Report (QNCR) which
meet criteria identified in the existing NPDES Regulations (40
CFR Part 123.45). One of the violations that must be reported is
a POTW's failure to adequately implement its approved
pretreatment program. Prior to September 1987, the interpretation
of adequate implementation was left to the discretion of the
Regions and approved States.

In September 1987, the Office of Water Enforcement and

" permits issued "Guidance for Reporting and Evaluating POTW

Noncompliance with Pretreatment Implementation Requirements"”
which provided a definition of reportable noncompliance (RNC) for

' POTW pretreatment program implementation. These criteria were to

be used in determining when a POTW should be reported on the
QNCR. This guidance established criteria which covered five
basic areas of POTW program implementation: IU control
mechanisms; IU inspections; POTW enforcement; POTW reporting to
the Approval Authority:; and other POTW implementation
requirements.

Now, based on experience with the use of that definition in
Fiscal Years 1988 and 1989, EPA has revised the RNC criteria and
has developed a new definition of significant noncompliance (SNC)
for POTW's that have failed to adequately implement their
approved pretreatment programs. The new definition of RNC will
be used to determine which POTWs should be reported on the QNCR
for failure to implement approved pretreatment programs. The
definition of SNC is used to identify the instances of
noncompliance that are subject to formal enforcement action, if

not resolved on a timely and appropriate basis.

The purpose of this Guidance is to explain the RNC/SNC
criteria, with examples of how to apply the criteria; describe
how to report noncompliance for POTW pretreatment progranm
implementation on the QNCR and establish timely and appropriate

‘criteria for response to significant noncompliance. This

Guidance should be used as a basis for reporting POTW
pretreatment noncompliance as required in the Agency Operating

Guidance and includdéd as a performance measure for EPA and

approved State programs under the Strategic Planning and
Management System (SPMS). ,
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B. Existing Rule

The QNCR is the basic mechan}sm for reporting violations of
NPDES permit requirements. Major POTW permittees must be
reported on the QNCR:

(1) if they are under an enforcement order for previous
permit violations; or

(2) if their noncompliance meets specific criteria
(Category I noncompliance); or

(3) if the regulatory agency believes the violation(s) causes
problems or is otherwise of concern (Category II
noncompliance).

The specific requirements of the existing rule which relate to
pretreatment program implementation are as follows:

1. Enforcement Orders - All POTWs that are under existing
enforcement orders (e.g., administrative orders,
judicial orders, or consent decrees) for violations of
pretreatment implementation requirements (except for
orders addressing schedule and reporting violations)
must be listed on the QNCR and the compliance status
must be reported on each subsequent QNCR until the POTW
returns to full compliance with the implementation
requirements.

2. Category I pretreatment program noncompliance - A POTW
must be reported on the QNCR:

a) if it violates any requirement of an enforcement order
(except sSchedule or reporting requirements as noted
below), or

b) if it has failed to submit a pretreatment report (e.qg.,
to submit Annual Report or to publish a list of
significant violators) within 30 days from the due date
specified in the permit or enforcement order, or

c) if it has failed to complete a pretreatment milestone
within 90 days from the due date specified in the
permit or enforcement order.

' Major POTW permittees are those with a dry weather flow of at-
. least 1 million gallons per day or a BOD/TSS loading equivalent

- to a population of at least 10,000 people. Any POTW (including a

minor POTW) with an approved local pretreatment program should
have its pretreatment violations reported on the QNCR.

T A
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3.» Category II - A POTW must be reported on the QNCR if
-—the instance of noncompliance is:

a) a pass through of pollutants which causes or has
the potential to cause a water quality problem or
health problen,

b) a failure of an approved POTW to implement its
approved program adequately {emphasis added],
including failure to enforce industrial
pretreatment requirements on indugstrial users as
required by the approved program,€ or

c) any other violation or group of violations which
the Director or Regional Administrator considers
to be of substantial concern.

C. Determination of Inadequate Program Implementation.for
QNCR Listing

OWEP has developed criteria to evaluate local program -
implementation that explain and clarify the existing regulations.
As stated, these criteria highlight activities that control
authorztles must undertake to anlement their programs. These
activities include:

1) POTW establishment of IU control mechanisms,

2) POTW compliance monitoring and inspections

3) POTW enforcement of pretreatment standards and
reporting requirenments

4) POTW reporting to the Approval Authority, and

S) Other POTW implementation requirements.

Collectively, these criteria provide the framework for the
definition of reportable noncompliance which should be used by
EPA Regions and approved States to report POTW noncompliance with
pretreatment requirements on the QNCR. These same criteria also
provide the basis for a definition of significant noncompliance
for pretreatment program implementation. POTWs with pretreatment
violations which meet the level of SNC must either resolve these
violations on a timely basis or the Region or approved State must

- take formal enforcement action on a timely basis. The attached
" table, Table 1, identifies the individual violations which

constitute the criteria for reporting noncompliance on the QNCR,

as well as the criteria for SNC.

¢ The permit is'tho basis for enforcing requirements of the
approved program or the Part 403 regulations. It should at least

‘require compliance with 40 CFR part 403 and the approved program

and ideally it should provide more specific implementation
requirements when they are necessary to evaluate noncompliance.



TABLE 1

DEPINITIONS OF REPORTABLE AND SIGNIPICANT NONCOMPLIANCE

A POTW should be reported on the ONCR if the violation of

its approved pretreatment program, its NPDES permit or the
General Pretreatment Regulations (40 CFR Part 403) meets any of
the following Level I or Level II criteria for inadequate
implementation of its approved pretreatment program. A POTW
should be considered to be in sgsignificant noncompliance if it
meets any one of the following Level I criteria or two or more of
the Level II criteria. The POTW may also be identified as in
significant noncompliance if it meets any gne of the Level II
criteria if that violation substantially impairs the ability of
the POTW to achieve program objectives.

A. Level I

1)

2)

3)

Failed to take effective action against industrial
users for instances of pass through and/or interference
as defined in 40 CFR Part 403.3 and required in Section
403.5, and as specified in the approved program or the
NPDES permit. Actions taken in response to discharges
which result in pass through and/or interference that
failed to eliminate the causal discharge within 90 days
of identifying the responsible industry or failed to
place the responsible industry on an enforceable
schedule within 90 days of identification are not
considered to be effective, unless otherwise defined in
an approved enforcement response plan.

Failed to submit a pretreatment report (e.g., annual
report or publication of significant violators) to the
Approval Authority within 30 days of the due date
specified in the NPDES permit, enforcement order, or
approved progranm.

Failed to complete a pretreatment implementation
compliance schedule milestone within 90 days of the due
date specified in the NPDES permit, enforcement order,
or approved progran.

> The term enforcement order means an administrative order,
judicial order or consent decree. (See 40 CFR 123.45)



TABLE 1 (Continued)

1) Failed to issue, reissue, or ratify industrial user
permits, or other enforceable control mechanisms, where
required, for at least 90% of the "significant
industrial users", within 180 days after progranm
approval (or after permit expiration), or within 180
days of the date required in the approved progranm,
NPDES permit, or enforcement order.

2) Failed to conduct a complete inspection or sampling of
at least eighty percent of the "significant industrial
users" as required by the permit, the approved progranm,
or enforcement order.

3) Failed to enforce pretreatment standards or reporting
requirements -- including self-monitoring requirements
~=- as required by the approved program, the NPDES
permit, or the General Pretreatment Regulations.

Failed to take appropriate action against a violation
within thirty (30) days of being notified of such
violation. Actions taken in response to incidents of
significant noncompliance that failed to return the SIU
to compliance (or in compliance with an enforceable
compliance schedule) within 90 days of the receipt of
information establishing significant noncompliance are
not considered effective unless otherwise defined in an
approved program enforcement response plan.

4) Any other vioclation or group of violations of local
program implementation requirements based on the NPDES
permit, approved program or 40 CFR Part 403 which the
Director or Regional Administrator considers to be of
substantial concern.

® See SNC definition for industrial users, section 3.4.1 of the
PCME. EPA proposed to use that definition to identitfy :
.significant noncompliers for the annual public notitication
requirement (section 403.8(f) (2)(vii)). Significant
noncompliance (SNC) includes certain vioclations of pretreatzent
standards, reporting, schodulos and enforcement orders by SIUs.
5 Existing QNCR criterion (40 CFR Part 123.45); the violation
must be reported.

":)',- ~ \C_\/
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III. A ing the Criteri

The criteria for reporting POTW noncompliance with
pretreatment requirements are based on the General Pretreatment
Regulations ([particularly 403.8(f)(2)], approved pretreatment
programs, and NPDES permit conditions (particularly Part III).
Where specific conditions, deadlines, or procedures are specified
in the Regulations or the approved program, and incorporated or
referenced in the NPDES permit, POTW performance should be
evaluated against those requirements. Any failure to meet those
requirements is a violation. The criteria included in this
Guidance establish a basis for determining when a violation or
series of violations should be reported on the QNCR for
failure to implement a pretreatment program. If the POTW is
identified as meeting one or more of the criteria, the POTW
should be reported on the QNCR. If the POTW's violations meet
the criteria for significant noncompliance, the violation must be
reported in the QNCR and it must be resolved or EPA or the
approved State must take formal enforcement action to resolve the
violation before the POTW appears on the second QNCR. This
definition of "timely and appropriate™ is the same as for the
NPDES program.

POTW performance should be evaluated using the information
routinely obtained from pretreatment compliance inspections,
annual reports, pretreatment audits and Discharge Monitoring
Reports (DMRS) as well as any special sources of information.

All annual reports should include the compliance status of IUs, a
summary of compliance and enforcement activities, and other
information, as required by Section 403.12(i) of the General
Pretreatment Regulations. This information should be useful to
agssess the effectiveness of pretreatment implementation.
Pretreatment staff should review the approved program, the NPDES
permit, and any correspondence with the POTW regarding its
pretreatment program to identify any specific procedures, levels
of performance, or milestones that may apply to implementation of
the particular progranm.

A. LEVEL I CRITERIA (s POTW is considered to be RMC and BNC for
any vioclation listed below)

1. railure to Enforce Against Pass Through and
interference
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Definitions of industrial user discharges that interfere
with a POTW or pass through the treatment works were promulgated
January 14, 1987 (52 FR 1586).

Protection against interference and pass through are
fundamental objectives of implementing a local pretreatment
program. Interference generally involves the discharge of a
pollutant(s) which reduces the effectiveness of treatment such
that a permit requirement is violated. (If the pollutant that
causes the violation is the same as the permit pollutant limit
that was exceeded, pass through has occurred.) The POTW is
responsible for identifying and controlling the discharge of
pellutants from IUs that may inhibit or disrupt the plant
operations or the use and disposal of sludge. The POTW must
monitor IU contributions and establish local limits to protect
its sludge.

The POTW should have written procedures to investigate;
control and eliminate interference and pass through. Whenever
interference or pass through is identified, the POTW should apply
such procedures to correct the problem. The effectiveness of
POTW actions against IUs that cause interference and pass through
is evaluated based on the timeliness of the POTW response, the
degree to which the problem is abated, and the use of the maximum
enforcement authority required to resolve the problenm.

Whenever an industrial source has been identified as a cause
of such violations, the control authority must respond in a rapid
and aggressive manner to avoid continuing problems, consistent
with the POTWs approved enforcement procedures. Where there are
no approved procedures, a reasonable expectation would be that
the interference/pass through would be corrected within 90 days
after the industrial source has been identified as causing the
interference or pass through or that an enforcement order setting
an expeditions compliance schedule for corrective action would be
issued within 90 days after the source is identified. Where the
SIU does not comply with the schedule, the POTW would be expected
to make use of full enforcement authorities to secure compliance.

Section 403.5 of the General Pretreatment Regulations
requires that the POTW develop and enforce local limits to

‘prevent interference. and pass through from industrial

contributors to the treatment works. If a POTW has permit limit
violations that are attributable to industrial loadings to its
plant, it may also be a violation of the requirement to enforce
local limits., However, interference or pass through may reflect
the fact that the approved program includes inadequate local

'limits. If such is the case the POTW should be required to

moditfy its approved prctroatmont program.
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2. Fajlure to Submit Pretreatment Reports Within 30 days

This criterion already exists under Category I of 40 CFR
Part 123.45(a). The term "pretreatment report" should be inter-
preted to include any report required by the Approval Authority
from the POTW (including publication of significant violators/
noncompliers in the newspaper as required by Section
403.8(f) (2) (vii) of the General Pretreatment Requlationsg). Where
specific dates are established for these or other reports from
the POTW, they may be tracked in PCS. When deadlines are missed,
the POTW should be notified immediately because these reports
contain information which is essential to determine compliance
status. When the due date is missed by 30 days or more, the POTW
should be reported on the QNCR as in noncompliance. A POTW which
meets this criterion would also be considered in significant
noncompliance.

3. i Co i i 5
Rays or more

This criterion is also included in Category I of 40 CFR
Part 123.45(a). Compliance schedules are frequently used to
require construction of additional treatment, corrective action
to correct inadequacies in implementation, Spill Prevention
Contingency and Countermeasure plans, additional monitoring that
may be needed to attain compliance with the permit, and any other
requirements, especially the development or revision of local
limits. The schedules should divide the corrective action into
major steps (milestones) that can be verified by inspection or
review. Most schedules include progress reports. EPA recommends
- that the milestones be set at least every six months throughout
the schedule. The schedules can be incorporated as part of the
POTW'sS NPDES permit if final compliance will not exceed the
regulatory compliance deadline. If the compliance schedule is:
to resolve a viclation that has occurred after the regulatory
compliance deadline, the schedule must be placed in an
administrative order, judicial order, or a consent decree
outside the NPDES permit.

The existing rule for QNCR reporting requires that all 4
permittees be listed on the QNCR if they are under ‘an enforcement
order. If the permittee is in compliance with the order, the
compliance status is "resolved pending®. If the permittee has
missed a compliance schedule date by 90 days or more, the
permittee must be reported as noncompliant on the QNCR. For POTW
pretreatment programs, a failure to begin corrective action,

. complete corrective action, or attain final compliance within 90°
- days of the compliance deadline in an enforcement order is
considered SNC. ' '

f7@1;)
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B. LEVEL II CRITERIA (a POTW is considered RNC for meeting any
criterion and SNC for meeting two or more of the criteria
listed, except that a POTW may be identified as meeting sNC
if it meets any one of the criteria listed below if the
violation substantially impairs the adbility of the POTW to
achieve program objections.)

. T2l Users | Timelv Fashi

Control mechanisms establish enforceable limits, monitoring
conditions, and reporting requirements for the industrial user.
In some cases, an approved program may have a sewer use ordinance
that defines the limits (including local limits) and an
individual mechanism for establishing monitoring conditions. at
each facility. Technically, if a control mechanism expires,
control of the SIU and enforcement of some pretreatment
requirements may be suspended. Therefore, timely issuance and
renewal of all control mechanisms is essential.

All Control Authorities must apply pretreatment standards to
their industrial users. Wwhere the approved program requires that
individual control mechanisms be developed for significant
industrial users, but does not include a timeframe for issuance,
the POTW should be given a deadline to issue them through an
enforcement order. Some States include schedules for issuing
specific SIU permits in a POTW's NPDES permit. Where the POTW
has missed one or more deadlines specified in a permit or
enforcement order for issuing individual control mechanisms by 90
days or more, the violation must be reported on the QNCR as a
schedule violation.

For failure to issue control mochanisms,'whorc individual
control mechanisms are required by the approved program or the
NPDES permit, the POTW should issue or reissue control mechanisms

"to 90% of the SIUs within six months following the required date

or, if there is no required date, within six months after the
program is approved. Where initial issuance of individual

-control mechanisms has occurred, POTWs should be expected to

reissue 90% of required control mechanisms within six months of
expiration. POTWs that fail to meet these timeframes should be
reported on the QNCR.



11

b 3

Some POTWs have stated that delay in submission of an
application by the SIU or delay in review by a State agency
causes unavoidable delays in issuance of control mechanisms. The
POTW should establish a schedule for IU applications and any
other requzred preliminary steps which allows for the timely
review and issuance of a control mechanism prior to its
expiration.

2. Failure to Inspect or Sample Significant Industrial
' Users

POTWs are required to carry out all inspections,
surveillance, and monitoring procedures necessary to verify the
compliance status of their industrial users independent of
information provided by the industrial user (40 CFR 403.8
(£)(2)(iv)]. In the PCME Guidance, EPA recommended that the
Control Authority conduct at least one inspection and/or sampling
visit for each significant industrial user annually.

The approved program and/or the NPDES permit may establish
other requirements for inspections or use a different definition
of significant industrial user. In those cases where the permit
or approved program identifies specific requirements for
inspection or sampling, these requirements should be used as a
basis to evaluate POTW compliance. If the POTW has failed to
either inspect or sample at least 80% of the significant
industrial users as required by the permit or the approved
program, the POTW should be reported on the QNCR for its failure
to inspect. POTW sampling of all IUs is essential to evaluate IU
compliance where IUs do not submit self-monitoring information.
In the absence of specific inspection coverage requirements in
the approved program or permit, the Approval Authority should
also report any POTW which has not either inspected or sampled at
least 80% of all SIUs within a 12 month period.

3. Failure to Enforce Pretreatment Standaxds and Reporting
Reaquirements

a. IU Reporting and Self-Monitoring Requirements

All categorical IUs are required to report at least twice a
year (40 CFR 403.12). POTWs also have authority to require
monitoring and reporting from non-categorical IUs. As a result,
most POTWs have established self-monitoring requirements for SIUs
as a means of securing adequate data to assess SIU compliance at
less cost to the POTW than if all data were developed by the POTW
through sampling. Where an approved program does not require SIU
self-monitoring, the visits and inspections conducted by the POTW
"must be sufficient in scope or frequency to assure compliance.

e le ke
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In evaluating compliance with this criterion, EPA and
approved States should examine the requirements of the NPDES
permit and the approved pretreatment program and determine
whether the Control Authority has established self-monitoring
requirements as required. IU self-monitoring requirements should
specify the location, frequency, and method of sampling the
wastewater; the procedure for analysis and calculation of the
result; the pollutant limits; and the reporting requirements.
Under certain conditions, SIU violations may trigger additional
self-monitoring (See 403.12(g)). For each violation the SIU
detects, it must notify the POTW and resample and submit both

. sample results for review by the Control Authority. These
self-monitoring requirements may be applied, in general, through
an ordinance, through specific control mechanisms, or through a

. combination of general and specific mechanisms. Wwhere
self-monitoring is used, it should be required frequently enough
so that in combination with POTW monitoring, compliance of th
SIU can be accurately assessed. :

Where appropriate requirements have been established, the
Control Authority must ensure that SIUs comply with all aspects
of the requirements and report in the manner required in the
control mechanism. Where the Control Authority fails to
establish appropriate requirements or to adequately enforce
these requirements once established (i.e., POTW should respond in
writing to all SNC violations for IU self-monitoring and
reporting), the Control Authority should be considered in
noncompliance and listed on the QNCR.

" b. POTW Enforcement and IU Significant Noncompliance

The Control Authority must have the legal authority --
usually expressed through a sewer use ordinance -~ to require the
development of compliance schedules by IUs and to obtain remedies
for noncompliance, including injunctive relief and civil or
criminal penalties [40 CFR 403.8(f) (1) (iv) and (vi)]. 1In
addition, the Control Authority must have an attorney's
statement, which among other things, identifies how the Control

~Authority will ensure compliance with pretreatment standards and
requirements and enforce them in the event of non-compliance by
industrial users (403.9(b)(1l)(iii)]}. Further, procedures for
enforcement may be contained in the approved program, sewer use
ordinance, or NPDES permit.

The attorney's statement and compliance monitoring sections

of the approved program, taken in combination with the NPDES _
permit, may provide a comprehensive set of enforcement procedures'

A\72A
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which the POTW should follow to ensure the compliance of
industrial users with pretreatment standards. Where such
procedures are inadequate, EPA strongly recommends that POTWs
develop written enforcement procedures which describe how, when,
and by whom enforcement authorities are applied (See section 3.3
of the PCME). In fact, amendments to the General Pretreatment
Regulations proposed on November 23, 1989 (40 CFR Parts 122 and
403) require POTWs to develop such procedures. These procedures
must be approved by the Approval Authority. (After the NPDES
permit is modified or reissued to incorporate these regulatory
changes, these procedures become enforceable requirements of the
pretreatment program.) These procedures serve to inform
industrial users of the likely response to violations and assist
the POTW in applying sanctions in an equitable manner.

The Approval Authority must periodically evaluate whether
the POTW is effectively enforcing pretreatment requirements. In
evaluating performance, the Approval Authority should examine
both whether the POTW is following its enforcement procedures,
where there are such approved procedures, and whether the program
is effective in ensuring compliance with pretreatment standards.
Regardless of whether there are procedures, one of the indicators
the Approval Authority should use in evaluating effectiveness is
the level of compliance of SIUs with pretreatment standards.
Where the level of significant noncompliance (SNC) of SIUs is 15%
or greater over a six month period without formal POTW actions or
penalties where appropriate, there is a reasonable presumption
that overall the Control Authority is not effectively enforcing
its program. To overcome the presumption of ineffective
enforcement, the POTW should be able to demonstrate maximum use
of its enforcement authorities on a timeframe consistent with its
enforcement procedures or, in the absence of written procedures,
with the timeframes included in this document.

The Approval Authority should also review the nature and
timeliness of the actions taken by the POTW to obtain compliance
from individual SIUs. As a general rule, EPA recommends that a
POTW respond initially to all violations with either formal or
informal enforcement action within 30 days from the date the

violation is reported or identified to the POTW. Frequently, the
" initial action will be informal (e.g., telephone call, warning
letter, or meeting.) Where informal action does not bring
compliance, the POTW should promptly escalate the level of
- enforcement response. As a general rule, escalation should occur
within 90 days of the initial action, if compliance has not been
achieved. Wwhere an SIU continues to violate, so that the pattern
of violations meets the criteria for significant noncompliance,

the violation should be resolved within 90 days of the receipt of

information which established the SIU to be in SNC or the POTW
should issue an enforceable schedule for resolution of the
noncompliance within that 90 days.
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Under certain emergency situations -- to protec public

welfare and property =-- the initial response should .»e immediate

and should include a formal enforcement action. The POTW should
exercise any and all authority that is necessary to resolve
instances of significant noncompliance or establish a schedule
for resolving them.

The Control Authority should also use its authority to
assess penalties against noncomplying industrial users to
recapture the economic benefit of delaying compliance. Penalties
would be expected as part of the response to violations of most
compliance schedules and for vioclations which were related to
interference and pass through at the POTW. EPA uses a computer
model "BEN" to estimate the economic benefit. Economic benefit
results from delaying capital expenditures, one-time costs for
construction/acquisition of treatment facilities, and the avoided
cost of operating and maintaining the treatment works. Control
authorities should use procedures which consider economic benetit
as part of their penalty assessment process.

The Approval Authority should review the Control Authority's
overall actions carefully to determine whether it has routinely
evaluated the violations and contacted the SIUs in a timely
manner, escalating the response when compliance is not achieved.
If this review reveals that the Control Authority has often not
followed its own procedures or that the control Authority has not
appropriately used its full authorities to achieve compliance by
its SIUs, the Control Authority should be judged to be in
noncompliance.

Where the Control Authority is judged to have followed its
procedures in almost all cases, but the level of significant
noncompliance among SIUs is 15% or greater, the adequacy of
Control Authority enforcement procedures should be reviewved. If
the procedures are found to be inadequate, the procedures should
be modified. The Approval Authority might require modification of
the approved program, through the NPDES permit, or might issue an
administrative order requiring the adoption of new procedures
along the lines of those included in the PCME Guidance.

Even where the SIUs have a low level of significant non-

compliance, the Approval Authority should reviaw the performance

of the Control Authority to ensure that it is, in fact,

implementing its enforcement procedures and that the procedures

are adequate to obtain remedies for noncompliance. For example,
where a Control Authority fails to identify all violations or
fails to respond to violations when they do occur, the POTW
should normally be identified as in noncompliance on the QNCR.
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c. Local limits

A POTW that has violations of its NPDES permit limitations
which are attributed to interference or pass-through from non-
domestic contributions, should be reported on the QNCR (40 CFR
123.45 (a)). Likewise, a POTW which fails to enforce its
approved local limits should be included on the QNCR. Just as
for limits based on national categorical pretreatment standards,
POTWs are expected to exercise the full range of enforcement
mechanisms available to ensure the compliance of industrial users
with approved local limits. In assessing the effectiveness of
enforcement of local limits, the same criteria should be applied
as for enforcement of national pretreatment standards.

4. Any Other Violation(s) of Concern to the Approval
Authority

This criterion allows the Approval Authority to identify any
POTW as in reportable noncompliance for a single violation or any
combination of violations which are judged to be important even
though they may not be covered by the specific criteria in the
definition. These violations might include such violations as
failure to update an industrial user inventory, failure to staff
the pretreatment program consistent with the approved program or
NPDES permit, issuance of control mechanisms of inadequate
quality, or failure to develop or analyze local limits as
required by an NPDES permit or enforcement order.

Iv. co c -]

EPA or the approved State should-use annual (or more
frequent) reports, pretreatment compliance inspections, audits,
any follow-up reports, and DMRsS to evaluate the compliance status
of the permittee. At a minimum, data should be reviewed every
six months to determine whether the POTW is in compliance. The
Approval Authority should attempt to schedule audits and/or
inspections and receipt of reports to support this six month
review. Once the facility is shown on the QNCR, quarterly
evaluations are needed to update the compliance status on each
QNCR.

Compliance with permit effluent limits, compliance
schedules, and reporting can be tracked in PCS, which is EPA's
automated data system. The dates for submission and receipt of
periodic reports and routine requirements should also be tracked
in PCS. WENDB data elements already include the date of receipt
.of an annual report (or periodic report). This tracking would

" .allow Regions and States to forecast when reports are expected

" and detect reporting violations, similar to the process for
tracking discharge monitoring reports and other scheduled events.
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The Pretreatment Permits and Enforcement Tracking Systenm,
(PPETS), has been developed, as a part of PCS, to track the
overall performance of POTWsS with their pretreatment requirements
and the compliance rates of significant industrial users. Most
of the data in PPETS will only be indicative of potential
violations. The apparent violation should be verified as a
continuing problem before the instance of noncompliance is
reported on the QNCR. The data elements in PCS and PPETS that
may apply to reportable noncompliance are summarized for each

criterion in Table 2.

Once the POTW has been reported on the QNCR it should

.continue to be reported each quarter until the instance of

noncompliance is reported as resclved. Compliance with an
enforcement order (both judicial and administrative) should be
tracked on the QNCR from the date the order is issued until it is
met in full. EPA and/or the approved State should verify the
compliance status of the POTW each quarter once it is listed on
the QNCR through periodic reports from the POTW, compliance -
inspections, audits, meetings, or by a 308 letter to the POTW for
compliance data and information on the status of the pretreatment
implementation violation.
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. ' Table 2

REPORTABLE NONCOMPLIANCE CRITERIA AND RELATED PPETS
DATA ELEMENTS

Criterijon Pata Source Data Element
Criterion II-1 PPETS =~ © Number of SIUs
-=- Fajlure to Issue Control without
Mechanisms required
mechanisms®*

© Control
mechanism
deficiencies

Criterion II-2 . PPETS - © SIUs not

inspected or
sampled-

-- Failure to Inspect SIUs © Number of SIUs®

© SIUs in SNC but
not inspected
or sampled

o SIUs not
inspected at
required
frequency

© Inadequacy of
POTW

inspections
Criteria II-2 - PCS - o Violation
summary
-- Failure to Enforce
Standards and Reporting Requirements o0 Effluent datar
PPETS - o SIUs in SNC*

o Adequacy of
POTW monitoring

o SIUs in SNC
with self-~
monitoringe*

"0
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Criterion Data Source Data Element

© Number of
enforcement
actionse

0 Existing local
limits

o0 Headworks
analysis

© Deficiencies in
POTW
application
of standards

Criterion I-1 PCS - o Violation
Summary

-=- Failure to Enforce o Effluent datar
against Interference
and Pass-through

PPETS - © SIUs in SNC*
© Number of
enforcement
actions»

0 Number of IUs
assessed
penalties

© Number of
significant
violators
published
in the
newspaper®

o Pass Through/
Interference
incidents

o Deficiencies i
POTW sampling
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Criterion Dat urce

Criterion I-2

== Failure to Submit PCS -
Annual Reports

Criterion I-3

-=- Failure to Meet PCS -
Compliance Schedules

eme

Deficiencies
POTW '

application
of standards

Enforcement
response
procedures

Reporting
schedule

Permit
reporting*

Compliance
schedule
events#

* Water Enforcement National Data Base (WENDB) data elements

for which data entry is required, not optional.

in

poe]
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VY. R on the

The Quarterly Noncompliance Report is prepared by NPDES
States and EPA Regions each quarter. It lists violations of
Federally designated major NPDES permxttees that are of concern
to the Agency. The format is described in Section 123.45(a) of
the NPDES Regulations. For each instance of noncompliance, the
report must show the date, basis and type of the violation, the
date and type of action the agency has taken, and the current
compliance status. The agency should also explain mitigating
circumstances or remedial actions which the permittee may have
planned. Detailed guidance for preparing the QNCR is available
upon request to the Regions or OWEP. The following discussion
summarizes the basic requirements for reporting POTW pretreatment

violations.

The QNCR must be submitted to EPA Headquarters sixty days
after the reporting quarter ends. The QNCR covers Federally
designated majors. Generally, a POTW over 1 MGD is automatically
designated as a major. This includes the vast majority of the
POTW Control Authorities. All POTW pretreatment implementation
violations should be reported on the QNCR, regardless of whether
the control authority is classified as a major or a minor POTW.

A. Format

The general format for the QNCR is described in the
Regulations. A list of abbreviations and codes used by the State
Agency or EPA Region that prepares the report should be attached
to each QNCR. If the Permit Compliance System (PCS) is used to
generate the QNCR, standard abbreviations are automatically used
and no special list of abbreviations or codes is needed for the
submittal to HeadqQuarters. (Note that a list of abbreviations
may be needed for Freedom of Information Act requests.) The
format is intended to provide the minimum information that is
necessary to describe the violation, show how and when the agency
responded, explain any mitigating circumstances or clarifying
comments, and indicate the current compliance status of the
permittee.

The description of the permittee should include the name of

- the permit holder, the name of the municipality, and the NPDES

permit number. The permittee should be the Coutrol:  Authority for
the local pretreatment program. If other municipal permittees

.are subject to the Control Authority, they should be listed under

the comments por:zion of the entry. The Control Authority is
responsible for violations by other permittees covered by the
Control Authority's pretreatment program. Similarly, industrial
users that contribute to the violation should b. listed under

coments .
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’Q; Description of the Noncompliance

Under the permittee's name and permit number, information
on each instance of noncompliance must be reported. For
pretreatment violations, the description should summarize the
criteria that were violated and reference the QNCR Regulation
subparagraph. The subparagraph of the August 1985 Regulations
that apply would be as follows:

. QNCR (section 123.45)
Type of violatjon
Regylation Subparagraph

1) Failure to implement or enforce :
industrial pretreatment requirements (a) (1ii) (B)
(Criteria I-1 and II-1, -2, and -3)

2) Pretreatment Report - 30 days overdue (a) (1i) (D)
(Criterion I-2)

3) Compliance schedule - 90 days overdue (a) (1ii) (C)
(Criterion I-3)

4) Other violation or violations of
concern (Criterion II-4) (a) (iii) (G)

The criterion should be listed under the type of violation
as the example (Section VI) shows.

Each violation should include the date. If the POTW has
missed a deadline, the deadline is the date of the violation.
The last day of the month is used as the violation date for
violations of monthly averages. In some cases, the Agency may
have discovered the violation through an audit or inspection of
the POTW program. The inspection/audit date should be noted
under comments. In the examples, all dates on the QNCR are
written in six digit numbers representing the month, day, and
year. The date, January 9, 1987 is eritered as 010987 for the PCS
generated QNCR.

The violation date of some implementation requirements may
be the date the program was approved. Where the POTW has taken
no action to implement a requirement since approval of the
program, this beginning date would be appropriate. In other
cases, the POTW may have been issued a specific deadline. These
deadlines may be established through a permit or a compliance
. order. For example, some programs require annual inspections of

) LD
V45
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b
all SIUs as a condition of the NPDES permit but do not establish
specific timeframes. 1In the absence of a particular compliance
date, the specific deadline should be assumed to be one year
after the effective date of the NPDES permit. Thus, the initial
date of the violation is one year after the effective date of the
permit.

The Region or approved State should contact the POTW
promptly when a pretreatment implementation violatjion is
detected. The Region/State should also indicate the action taken
in response to the POTW's failure to implement an approved
program on the QNCR. 1In determining the appropriate response,
the Region/State should consider the impact of the violation,
POTW compliance history, the number of SIUs, and the nature
and/or duration of the violation. 1Initial vioclations may be
resolved through training, conferences, or on-site reviews. The
Regional/State response should be timely and escalate to formal
enforcement (an administrative order or judicial referral) if the
POTW fails or is unable to comply in a timely fashion. The date
the action was taken should also be indicated. Planned actions
by the POTW or its IUs and projected dates should be noted under

comments.
c. Compliance Status

The QNCR also tracks the status of each instance of
reportable noncompliance. Three status codes are usually
reported: noncompliance (NC), resolved pending (RP), and
resolved (RE). "Noncompliance" means the violation or pattern
of violations is continuing. "Resolved pending” means the
permittee is making acceptable progress according to an
enforceable schedule (i.e., through an administrative or judicial
order) to correct the violation. "Resolved"” means the permittee
no longer exceeds the QNCR criteria for which they are listed.
For the "“noncompliance" and "resolved pending” status, the status
date is generally the last date of the report period. The status
date for "resolved® is either the date the noncompliance
requirement is fulfilled or the last day of the report period in
which the permittee no longer meets the QNCR criteria.

The "comments" column can be used to describe the violation,
explain permittee progress, indicate potential remedies, project
dates of compliance; and explain agency responsies. Other
information can. also be reported under comments, including the
name of noncomplying SIUs; the level of performance or degree
of failure by the POTW; the names of other permittees that are
covered by the Control Authority; agency plans for training or
technical assistance: and the manner in whzch the agency loa:nod‘
"of the violation.
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VI. Example of Reporting on the QNCR

The following example illustrates how violations and Agency
responses are reported. This is a moderate-sized POTW that has
refused to 'mplement the program.

Scenario: Hometown's pretreatment program was approved in June
1985. The permit required an annual report, fifteen days after
the end of each year, beginning January 15, 1986. The progranm
required that permits be issued to 15 SIUs by June 30, 1986. The
POTW was audited in August 1986 and had failed to permit and
inspect its IUs and failed to submit an annual report. Hometown
meets the criteria for SNC.

QNCR Listing
Hometown WWTP, Hometown, US 00007

INSTANCE OF REG
COMPLIANCE

NONCOMPLIANCE_/_DATE SUBPARA  ACTION_(AGENCY/DATE)
. STATUS__DATE

Issue permits
(Criterion II-1) 063086 (iii)(B) AO #123 (State/033187)
RP (033187)

Inspect SIUs
(Criterion II-2) 083086 (iii)(B) AO #123 (State/033187)
RP (033187)

Submit Annual Phone call (State/013087)
Report 011587 (ii) (C) AO #123 (State/033187)
RP (033187)

(Criteria I-2)

COMMENTS

AO requires submission of annual report by 4/30/87, and permit
issuance and sampling inspections of all SIUs by 6/30/87. EPA
Audit 8/30/86 identified violations of permit inspection
requirements Control Authority includes two other permittees:
Suburb One, Permit No. US 00008 and Suburb Two, Permit No. US
00009 who must meet the schedule for inspections.

Discussion: The entry on the QNCR for Hometown shows the name
and permit number of the facility. The Control Authority also
covers two other permittees. Three reportable noncompliance
‘criteria were exceeded (see sections I and II of this guidance).

. —
7NN
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The annual report was due January 1S5, 1987, according to the
NPDES permit for Hometown. The approved program was the basis
for the other reported violations. The "reg subpara" identifies
the section of the existing QNCR which covers the violations.

The State has called the city which promised to submit the annual
report. After discussion with the city and its outlying
jurisdictions, an administrative order was issued with a
compliance schedule to resolve all three violations. Hometown is
following an enforceable schedule that will lead to compliance,
SO its compliance status is shown as "resolved pending™ "RP" for
all three violations. The comments indicate the compliance

Jeadlines.

VII. Response to POTW Significant Nopncomplijance for Failure to
Implement Approved Pretreatment Programs

This Guidance establishes criteria for determining when a
POTW's failure to implement pretreatment program requirements
meets the level of significant noncompliance. 1In all instances
where the violation is judged to be SNC, the violation must be
addressed on a "timely and appropriate”" basis. The definition
for "timely and appropriate" for pretreatment implementation will
be the same as for NPDES violations. That is, the violation must
be resolved or EPA or the approved State must take formal
enforcement action to resolve the violation before the POTW
appears on the second QNCR. In the rare circumstances where
formal enforcement is not taken and the violation not resolved,
the administering agency must prepare a written record to justify
why no action or the alternate action was more appropriate.

.Where "timely and appropriate” enforcement action is not taken,

the POTW will be listed on the Exceptions List and will be
tracked until such time as the violation is fully resolved. Each
justification for the Exceptions List will be evaluated
individually to determine whether the failure to take action was
justified. The justification should make clear the reason for
not taking action and discuss such factors as the nature of the
implementation requirement schedule, the expected date of
compliance, and the alternative process that will be used to
resolve the violation.
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"EPA Response to Citizen Suits", dated July 30, 1984.
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MPMORAKDUM . _

SUBJECT: EPA Response to C:tizen.SUIts .

FROM: . . William D. Ruckclshaus \4,\ UJD@?'
Administrator

Tba Regional Administrators (Regions I-X)

Regional Counsels (Rogions I=X)

I recently met with several environmental groups to ¢iscuss
their concerns rogarding EPA responses to 60-day citizen-suit _
notices and the citizen suits themselves. The environmental groups
have asked us to take several actions in support of citizen suits,

BPA values the effortas of citizen groups to bring instances
of non-compliance to our attention and to support CLPA efforts to
reduce that non-comnliance.  Of course, in dociding on its own
course of action, EPA must reviev the rerits of every citizen suit
notice on a case-by-case basis, Nonetheless, I greatly appreciate
thege groups' efforts to complemont the £PA enforcemant program
and help promote compliance,

\ .
bDuring our meeting, the citizen groups thanked me for the
cocporation of EPA employees in responding to information reguests .

on non-cornpliance. 1 would like to pass this "thank you®" on to
all of you, and urge all Agency entorcement personnel to continue
to cooperate with citizen groups by promptly tesponaing to these
requests and reviowing 6C-day notices.

, As you may know, the Office of Policy, Planning and Evaluation
(OPPE) is currently conducting a study of citizen suits through a

contract with the Environmental Law Institute (ELI). OPFE expects

to complete this study by the end of September 1984, Ugon completion

of the study, I will dccide whether to issue a detailed EPA policy

statenent on citizen sujits. . . .

cc: Ross Sandler, Natural Resources Dufense Council .
LE-130A:A.Danzig:th:Rn.3404:7/10/Q4:475-8785:DISK:DANZIG=1/23
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Ross Sandler

Senior Attorney

Ratural Resources Defense Council
122 East 42nd Street

New Yotk' N.Y. 10168

Dear Mr, Sandler:

1 enjoyed meeting with you and representatives of environmental
groups on June 12, 1984, to discuss your views on citizen suits.
I truly believe that citizen groups have played an important role
in bringing instances of non-compliance to EPA's and the public's
attention. Your efforts, especially under the Clean Water Act,
have brought us closer to statutory goals, and for this I am grateful.

In response to your concerns, I have directed the Regional
Offices to: (1) continue to cooperate with requests for information
on non-compliance, and (2) to promptly review 60-day citizen-suit
notices, (See attached remorandum). EPA will continue to decide
on a case~-by-case basis how to respond to citizen suit notices

after consideration of the merits of the contemplated action and
" consistency with EPA enforcement priorities.

As you may know, EPA is currently studying citizen suits
through a contract to the Environmental Law Institute. Upon
completion of the study, expected by the end of September 1984,
I will decide whether to issue a more detajiled policy statement
regarding how EPA should handle citizen suits.

Thank yod again for expressing your concerns.

Sincerely yours,
/8/ WILLIAM D. RUCKELSHAUS
William D. Ruckelshaus

Attachment

LE-130A:A.Danzig:th:Rm.3404:7/10/84:475-8785: DISK:DANZIG:1/26
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"Clean Water Act Citizen Suit Issues Tracking System", dated October 4,
1985.
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& % UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
s | WASHINGTON, D.C. 20460
L
w ‘ m OFHICF ()t FNFORC T MEND
Moo
MEMORANDUM

SUBJECT: Clean Water Act Citizen Suit
Issues Tracking System

FROM: Glenn L. Unterberger r%..;.. itLt./.;,“
Associate Enforcement Counsel
for Water

TO: Rebecca Hanmer, Director
Office of Water Enforcement
and Permits

Colburn Cherney
Associate General Counsel
for Water

Ann Shields, Acting
Section Chief, Policy, Legislation and
Special Litigation, DOJ

Regional Counsels, Regions I-X

Purgose

The purpose of this memorandum is to establish procedures
by which EPA will monitor 1mportant case developments involving
national legal and policy issues, in order to decide on an
appropriate position for the government to take regard.ng those
issues, in citizen enforcement suits brought under §505 of the
Clean Water Act.

Due to the growing number of §505 enforcement actiens,
and the importance of the legal, technical, and policy 1ssues
raised in them, it has become necessary for the -Agency to
develop a ‘better system to track national issues arising in
these citizen suits once they are filed. OECM-Water Division
already maintains a log of citizen notices ot intent to sue.
We will expand the exlst1ng system to track subsequent ftilings,
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case devclopments, and judicial decisions. In that way, the

Federal government will be in a better position to decide if,

when, and how to participate in cases which may result in the
establishment of legal or policy precedents affecting EPA's
entorcement actions. T : '

The Regions_remain responsible for deciding whether a
Federal judicial enforcement action is warranted to address the

violations at issue. The new Tracking System does not affect

Regional monitoring, review and recordkeeping systems relating
to what enforcement response EPA decides to pursue against a
violator in the wake of a citizen notice. 1Instead, the Tracking
System is intended to enable the government to make timely and
informed decisions as to whether, for example, it should
intervene or file an amicus brief in a citizen enforcement suit
to protect a Federal interest regarding a legal or policy
question of national interest.

Procedures

EPA regulations (40 CFR 135) provide that CWA citizen
notices of intent to sue must be sent to both the Regional
Administrator (of the Region in which the alleged violations
occurred) and the Administrator of EPA as well as to the aftected
State. My office will notify the Regional Counsecl when we
receive a citizen notice. ) '

Promptly upon receipt of a §505 enforcement notice (in
which the Administrator is not a propos=d defendant), OECM-Water
will send a short form letter to the prospective citizen plaintiff€,
requesting that a copy of the filed citizen complaint be sent .

"to my office. (As of September, 1985, there are CWA amendments

pending which would require citizen plaintiffs to send complaints
and consent decrees to the Agency. If enacted, these amendments
would reguire a response to this first letter.) Upon receipt of
a filed complaint, OECM-Water will then request copies of all
dispositive pleadings and court judgments or settlements. It

is anticipated that voluntary responses to these requests will
provide OECM-Water with the means to adequately track the
progress of these suits and any substantial issues they raise

at trial or on appeal, in the majority of cases.

OECM-Water will maintain a file for each citizen enforcement
suit. As pleadings are received, my office will review them to
identify those issues raised which are of particular concern or
interest to-the Federal government. We will also send coples
of all citizen complaints and other significant documents to
Regional Counsels when requested or appropriate as well as to
the Policy, Legislation and Special Litigation (PLSL) office in
the Department of Justice. Furthermore, we will share the
information received with OWEP, to give the program office an’
opportunity to review technical and policy issues raised.



When a legal issue arises which may merit some ievel of
involvement by the Federal government, such as the filing of an
amicus curiae brief, my otfice will coordinate any formal
response with the Associate General Counsel for Water and with
PLSL at the Department of Justice. 1In those situations, my
office will also contact the Regional Counsel and the Director
of OWEP's Enforcement Division. This group will be responsibie
for collectively deciding, in a timely manner, (1) whether
government action on a specific issue arising in a citizen suit
is warranted, (2) what the government's action should be, and
(3) what roles the partzczpatlng offices will play in pursuing
any appropriate action.

As part of this expanded citizen suit tracking system, my
office is now initiating the compilation or a compendium of
documents which set out the government's position on general
issues which have arisen in the context of CWA citizen suits.
We will share this compendium with you when it is completed.

The procedures described above make up an interim system
for tracking national issues in CWA citizen enforcement suits,
and will be undertaken at the beginning of FY86. As other
Divisions within OECM continue developing such systems as
needed, or as proposed legislative amendments are adopted, the
CwWA procedures may be modified so as to promote cross-statutory
consistency in citizen suit tracking.

If you have any questions about this new citizen suit
tracking system, or related CWA §5U5 issues, please contact
me (FTS 475-8180), Assistant Enforcement Counsel Jack Winder
(F1S 382-2879), or staff attorney Elizaveth Ojala (FTS 382~
2849).

cc: Courtney M. Price
Richard Mays
Directors, Reglonal Water Management Divisions
David Buente, DOJ
OECM~Water Attorneys
OECM Citizen Suit Work Group Members

Note: As of the date of issuance of this policy compendium,
this tracking system has not been implemented by OECM.
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"Notes on Section 505 CWA Citizen Suits," dated February 3, 1986.

VI.D.3.
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VI.D.4.

"Clean Water Act Section 505: Effect of Prior Citizen Suit Adjudications or .

Settlement on the United States Ability to Sue for same violations", dated
June 19, 1987.
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M UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
. & WASHINGTON. D.C. 20460
.‘( sactt® L
JUNT 9 1997
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MEMORANDIM ' M AT

SUBJECT: Clean Water Ast.Saction 505: Effect of Prior Ziti
Suit Adjudications or 32ttlements on Unitcad 3tacas’
Ability %o Sue for Same Violations ‘

FROM: Glenn L. Unterberger .~
Associate Enforcement Counsel
for Water

TO: Regional Counsels
Regions I - X

The purpose of this ma2mo is to clarify, in response to
several inquiries that this office has received, the United
States' position on the question of whether the federal
gov=rnment is precluded from suing a violator in the face of a
previous Clean Water Act citizen enforcement suit adjudication
or settlement with the same defendant for the same violations.
As indicat2d in the attached documents, our position is that the
United States is in no way estopped from suing a violator (on
the same violations) for separata or additional relief after a
citizen suit has been initiated or concluded. The maximum
potential civil penalty liability of the defendant in the U.S.
action would be the statutory maximum reduced by any civil
penalty assessed in the earlier citizen suit which was actually
paid into the U.S. Treasury for the same violations. This
position is supported and explained in three attachments to
this memo.

Attachment One is the court's order dated March 16, 1987
in U.S. v. Atlas Powder Company, Inc., Civ. No. 86-6984 (E.D.Pa)
The court holds that "the United States is not bound by settle-
m2nt agreements or judgments in cases to which it is not a
party.® See also Attachment Two, the United States‘' memorandum
in support of a Motion to Dismiss Atlas's Counterclaims, which
asserts the general principle that the U.S. is not bound by the
results of prior litigation by private parties over a given set
of violations because the U.S. has interests distinct from
those of any private citizens. The memorandum also quotes an
excerpt from the Legislative History of the Watar Quality Act
of 1987, which clarifies that the new WQA provision that
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Attachment Three is a letter dated April 1, 1987 Zrom t~a
Department of Justice to the judge in Student Public Interest
Research Group of New Jersey v. Jersey Central Power and Light
Co., Civ. No. 33-2840 (D.N.J.). This letter discusses in
detail th2 non-preclusion issue, wit~ relevant case citations.
The letta2r also emphasizes that civil penalties must be paid ro
the U.S. Treasury and that any monetary payments made in sat=lae-
ment of citizen suits whizh are not paid to the U.S5. Treasury
4o not reduce a defandant's potential civil penalty liability
in any future govarnment enforcement action. The Department of
Justice is routinely issuing letters such as this to narties o
proposed CWA citizen suit settlemznts which purpnrt tn biad the
Unit2d States or to call £s5r payment of civil penalties to any
racipi2nt other than the U.S. Trceasurv.

If you have any questions on these or relatad citizen suit
issues, pleasa contact OECM Watar Division attorney =lizabeth Ojala
at FTS 382-23849.

Attachments Nar.a:- wy

cc: Susan Lepow
David Buente
Ray Ludwisawski
Ann Shields
James Elder
Associat2 Enforcement Counsels
Water Management Division Directors, Region I-X
Water Division Attorneys

CAVAVER
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"Procedures for Agenéy Responses to Clean Water Act Citizen
Suit Activity," dated June 15, 1989.
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MEMORANDUM
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SUBJECT: Procedures for Agency Responses to Clean Water
Act Citizen Enforcement Suit Activity

FROM: Glenn L. Unterberger;é“i__
Associate Enforcement Counsel
for Water
TO: Regional Counsels, Regions I-X

James Elder, Director
Dffice of Water Enforcement and Permits

David Davis, Director
Office of Wetlands Protection

Susan Lepow

Associate General Counsel
for wWater

Ann Shields, Section Chief
Policy, Legislation and Special Litigation,
Department of Justice '

Purpose

The purpose of this memo is to set out the general procedures
to be followed by the Environmental Protection Agency, in con-
junction with the Department of Justice, in responding to and
monitoring citizen enforcement suits brought under Section 505
of the Clean Water Act, 33 USC 1365. ‘ :

This memo supersedes prior guidance, issued by this office
on October 4, 1985, concerning EPA tracking of citizen suits.
That guidance is now obsolete in light of recent amendments to
Section 505 requiring citizen suit parties to send copies to
EPA and DOJ of complaints and proposed settlements, and in
light of EPA's new ability to bring administrative penalty
"actions and pre-empt potential citizen suits for civil penadlties.

N
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The guidance defines roles for various EPA and DOJ offices in
addressing matters relating to CWA citizen enforcement suits;
however, this gquidance in no way affects the fact that the
Regions remain responsible for deciding whether a federal
enforcement action is warranted to address the violations at
issue.

Background

Clean Water Act Section 50S5(a)(l) authorizes any person
with standing to sue any person who is alleged to be in violation
of certain Clean Water Act reguirements, set out in CWA §505(f).
In such lawsuits, the district courts have jurisdiction to
enforce the Act and to apoly appropriate civil penalties under
CWA §309(d). Prior to filing enforcement suits under CWA
§505(b)(l), however, citizens must give "60-day notice" of the
violations to the Administrator, the State, and the alleged
violator. These violation notices must be given in the
manner prescribed by the Agency's regulations, found at 40 CFR
135, which reguire that copies of the notices (sent via certified
mail to the alleged violator) be mailed or delivered to the
Administrator, the Regional Administrator, the State, and the
registered agent of corporate violators. 2art 135 provides
that the date of service of the notice is -nhe date of postmark.

Through Section. S50S, Congress has fa: ioned a distinct
tole for private enforcement under the Clean Water Act. The
purposes of the citizen suit provision are to spur and supplement
government enforcement. The required 60-day violation notices
are designed to provide the Administrator {(or the State) the
opportunity to undertake goveramental enforcement action whetr:
warcanted, given Agency priorities and finite resource levels.
Where the government does not pursue such action, the citizen
enforcer with standing may act as a "private attorney general”
and bring the lawsuit independently, for civil penalties and.
injunctive relief. :

Historically, in the majority of cases the regions
have not initiated federal referrals as a result of citizen
notices, and thus the citizens are allowed to serve-the role of
"supplemental®™ enforcers. This is reasonable in terms of

‘best use of the Agency's finite resources, and the consistent

setting of federal enforcement priorities, wnich should not
necessarily be driven by citizen enforcement priorities.

Experience suggests that private enforcement is useful in
helping to achieve Clean Water Act goals and to promote Clean
Wwater Act compliance. However, it LIs important. for the Agency

.to monitor citizen lawsuits to the extent possible to ensure

proper construction of regulatory requiremencs and avoid proble-

.matic judicial precedents. It is also a good idea for the
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federal government to support the citizens where feasible, such
as by filing amicus briefs in appellate courts, in order to
advance our federal enforcement interests. Examples of amicuys
curiae briefs which have been filed on behalf of citizens so far

include those in Sierra Club v. Union 0il Co. (9th Cir.), sierra

Club v. Shell 0il Co., (5th Cir.), and Chesapeake Bay Foundation

V. Gwaltney of smithfield, Ltd. (4th Cir. and S. Ct.).
Recent CWA Amendments Affecting Citizen Suits

The Water Quality Act (WQA) of 1987 amended the Clean
Water Act, effective February 4, 1987, in two ways respecting
citizen suit authorities and responsibilities. Generally, the
amended CWA requires tnat the Administrator and the Attorney
General receive copies of complaints and proposed consent
decrees in citizen enforcement suits. 1In addition, citizen
suits for civil penalties may now be precluded, in some cases,
by administrative penalty actions.

WQA §504 provides as follows:

Section 505(c) .is amended by adding at the
end thereof the following new paragraoh:

"(3) PROTECTION OF INTERESTS OF UNITED
STATES. - wWhenever any action is orought
under this section in a court of the United
States, the plaintiff shall ser : a copy of
the complaint on the Attorney Ge-:eral and
the Administrator. No consent judgment
shall be entered in an action in which the
United States is not a party prior to 45 days
following the receipt of a cooy of the pro-
posed consent judgment by the Attorney General
and the Administrator.”

OECM-Water Division and the Office of Water are presently
working on proposed regulations to govern service of the com-
plaints and consent decrees, which will be published in the
Federal Register shortly.

WQA Section 314 amends CWA §309 (governing federal
enforcement actions) to add new subsection (q), authorizing
federal administrative penalty actions. New CWA §309(g)(6)(A)
and (B) provide that citizens may not bring civil penalty
actions under Section 505 for the same violations for which (1)
the Secretary (Army Corps of Engineers) or the Administrator
has commenced and is diligently prosecuting an administrative

action under Section 309(3); (2) the State has commenced and is

. diligently prosecuting an action under a comparable state law;
_or (3) the Secretary, Administrator or State has issued a final
order and the violator has paid a penalty ‘under §309(g) or
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comparable state law: unless (a) the citizen's complaint was
filed prior to the commencement of the administrative action
or (b) the citizen's 60-day notice was given (in accordance ’
with 40 CPR 135) prior to commencement of the administrative
action, and the complaint was filed before the 120th day after
the  date on which the notice was given.

Thus, under these new amendments, it will be necessary for
the Agency to keep track of when citizen notices are served
(i.e., postmarked), when complaints are filed, and when proposed
consent decrees are received. Moreover, ZPA and DOJ need to
clarify procedures for deciding how, if at all, to review and
respond to citizen enforcement activity. The following sets out
the Agency's procedures, in .conjunction with DOJ, to implement
these responsibilities. ‘ '

Procedures

(l) Violation Notices

When EPA Headquarters receives a copy of a citizen
violation notice, the notic2 is routed to the Associate General
Counsel for Water. That office logs in t==2 notice, files the
original, and forwards copies of the noticzs to the Associate
Enforcement Counsel for Water (OECM-Water “ivision), and the
Director of the Jffice of Water enforceme- and Permits, or the
Director of the Office of Wetlands Protect .on, as appropriate.
Under 40 CFR 135, each Reqional Administrator must also receive
a copy of the notice directly from the citizen; some regions
have internal tracking systems, usually handled by the Water
Management Divisions. 1In addition, the Office of Wetlands
Protection will forward Clean Water Act §404 notices to theirc
courterparts at the Army Corps of Engineers.

Since late 1983, JECM-Water has kept a region-by-region,
chronological log of these citizen notices, recording the name of
one notifier and the potential defendant, the location of the
facility, and the date on the notice letter. (Recently, 0OGC
has begun recording the "date of postmark," w~nich is the official
date of service under the regulations.)

In the regions, the general practice nas been ‘for Water

. Division personnel or Wetlands program personnel to investigate
the compliance record of the noticed facility, aand to contact
the state (if the state runs an approved NPDES orogram) to
inquire what, if any, enforcement action the state intepds to
‘take. The program office then makes a determination, with the
Office of Regional Counsel, as to whether to initiate a federal
‘enforcement action to address tne alleged violations. This
memorandum is not iatended to change the procedures the reqgions
use to evaluat= and respond to the notices. '



(2) COmgf;1hts

As . in the case of violation notices, at Headquarters the
Complaints are routed through the Office of General Counsel, to
OECM-Water Division and the appropriate program office. The
Office of Wetlands Protection will forward Clean Water Act §404
complaints to their counterparts at the Army Corps of Engineers.
OECM-Water and the Office of Water are currently working together
to amend 40 CFR 135 to include requirements relating to service
of complaints on EPA and DOJ. We expect these regulatory
provisions to require citizen plaintiffs to send copies of
complaints to the Regional Administrator in addition to the
Administrator and the Attorney General. In the interim, 0GC is
sending copies to the Regional Counsels. OECM-Water Division
keeps a log of the citizen complaints. Attached for your
information is a copy of the log which reflects citizen complaint
activity through the end of fiscal year 1987.

The regions will retain the authority to recommend whether
to initiate a federal enforcement action against the citizen
suit defendant (e.g., by intervention in the citizen suit, by
filing a separate suit, or by commencing an administrative
action) in order to address the defendant's violations. The
regions will also normally have the lead on monitoring active
citizen suits from notice and filing to conclusion, within their
discretion and as resources permit. Howe 2r, Headquarters
will get involved in the citizen enforceme :t action where
national legal or policy issues arise which merit federal
attention (other than intervention as a party to address the
underlying violations), and each Region is requested to notify
OECM-Water Division whenever such an issue comes to the Region's
attention. :

For example, Headquarters generally will take the Agency
lead, working with the Policy, Legislation and Special Liti?ation
(PLSL) Section of the Department of Justice, where issues o
national law or policy arise which call for participation as
amicus curiae in the district or appellate courts. In such
situations, OECM-Water wiil be responsible for coordinating
with PLSL, OGCWater, the appropriate Office of Regional Counsel,
and the Office of Water to decide collectively (1) whether govern-
ment action on a specific issue arising in a citizen suit is
warranted, (2) what the government's action should be, and (3)
what roles the participating offices will play in pursuing any
appropriate action. This type of participation might occur
most often in the context of appeals from judgments in citizen
suits. However, tne Agency will employ the same procedures in
deciding whether and how to pursue Federal participation on the -
" District Court level. Examples of issues which the United

-States has addressed to date in this context include the scope

of the upset defense, whether the U.S5. can be bguqd by settlements
of suits between private parties, and whether citizens may
pursue penalties for wholly past violations.
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(3) Consent Decrees

The proposed consent decrees, like the violation notices
and the Complaints, are routed through the Office of General
Counsel to OECM-Water Division and the appropriate program
office. The Office of Wetlands Protection will forward Clean’
Water Act §404 proposed consent decrees to their counterparts
at the Army Corps of Engineers. Until 40 CFR 135 is amended to -
require that copies be sent to the Regions also, OGC will send
copies to the Regional Counsels. OECM-Water Division keeps a
log of these proposed consent decrees. Attached for your
information is a copy of the log which reflects consent decree
activity through the end of fiscal year 1987.

Once a copy of a proposed consent decree is received, the
United Statés has 45 days within which to review the proposed
consent decree and submit comments, if any. OECM-Water will
solicit comments from the appropriate Office of Regional Counsel,
to formulate the Agency's position on any issues which may
arise in the citizen consent decree. Unless different .arrange-
ments are made (e.g., if Federal intervention is contemplated
to obtain further relief), OECM-Water will take the lead for the
Agency in coordinating with DOJ to formulate proper action by
the United States in response to a proposed consent decree,
such as a comment letter to the court, wh-=never necessary Or
advisable. . :

A region will have the opportunity, = its discretion and
as resources allow, to offer timely case-specific comments on
the adequacy of relief in a proposed citizen suit settlement.
OECM-Water will consider comments, if any, from the Region
received within 35 days after the date the settlement is logged
in by the Administrator's office. 1In any event, the United '
States is not obliged to offer any comments to the court. Our

‘position has consistently been that the federal government is

not bound by the terms of citizen settlements or judgments, as
the U.S. has interests distinct from any private litigants, and
cannot be deprived of the opportunity to bring a subsequent
action for more complete relief, should circumstances warrant.

PLSL/DOJ will provide copies to OECM-Water and the _
appropriate Regional Counsel of any correspondence submitted to
the court or parties in CWA citizen suits and will work with

designated EPA representatives in conducting any follow-up
activity which results.

, If you have questions regarding this matter, please contact
David Drelich of my staff at FTS 382-2949.

Attachments

cc: - Regional Water Management Division Directors.
OECM-Water Attorneys
Doug Cohen, DOJ
Dan.Palmer (EDRS)



VI.C.1.

"0il Spill Enforcement", dated January 8, 1974. Outdated.
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\7,7 UI\XT"D STATES ='\lVlRONMEN TAL P 2QTZCTION AGENCY
b"-'.-"' . WASHINGTON, D.C. 23460
"-’!:"
JAN 8 1974
oerice
mcn-alem AMO cgwrz,-..g cunsaL
MEMOR "Tﬁ:L
T0; Reg ocnal Erfbrcement Dizectors
éLrvezl.anco and Analys.s Directors
Regional 0il and Hazardous Materials Ccordinatacs

Z20M . Assistant Administrator for Znfcersement and feneral
Counsgel :

SUBIZCT: . 0il spill :mfercemaent

Attached Is a status rP,o—t of EPA Oil and nazardous Materials
spill enf:rc.:ent actiocns covering the pexiod January 1 to Octcker 1,
1973. It shows a grezt lmprsovement over last year's recocrd,
aljthoush scze Regions shouid appacx en:ly be more active. Scme Regizas
with - Sew at one re:orted zay-be ralying on strong Coa2st Guazd enfdrs
ment progzacs. A-l Reg;cqs should send =2 the Coast Guard records
that would indicate the numter of enforcesent actichs taken and +he

. vesults to dzte. This may present a more complete pictuze of the
status of spill enforcement activities.

I reallze that lack of manpower and resourcses may result in the
inaxility to £ollow up oil spill referzals, particularly in lighe of
the present pricrify being rightly accorcded to permit issuance ard
follcw-up. What is needed, I believe, is a more efficzient use of
those Znforsement and Survaillance and Azalysis perscnnel aiready
working cgz, cil spill preblems. It is particularly ir;o:t t ¢hat
Surveillance and 3nalysis parsonnel work closely with Eafsrcemant
staffs 4o maximize th=2 nurmber of investigaticns that can be cszpletad
and czases that can be prepared, in adéition to the vital job of eil
821l]l clean-up. Wnerever reported spills c=rﬁot be investigated by
the Znvirsaizéntal Prossstion Asency oo the U. 'S. Ceast Guaxs, a‘
Seetion 303 info::a:;:n_’nq"ﬂst should ka2 se=nt to-ths'dis=hazgar.
Raglvng- 23xiaistratczs ware delegated the authority to adziaistar

"3ection 308 in the Fart 125--N7DES reculations, promulsased May 22,
1973 (38 Federal Pecistar 13531). You shoulé also enrncouracse Sta-e
aﬂeuv-cs o greowvide EPA with evidence obtained £rcm State investicaticns.



Sco=e Ragions have alrzady been successfully using Section 303
lettezs in their oil enforca=ent prograss. "o' these wko have not,
a suggested format is attachad which should be halzful, which was
preparad by Henry Stetina. Ragicnal ceom=a2zts en :“;s for=at shculd
e forwardad to Rick Jon:san, with a copy to Henzy Statinma,

Tbe'follcwing guidalines should 2pply whea a Secticﬁ,Boa
_lettex is sent to a dischaxgar:

: "le Section 308 letters shoul‘ be used when a vi iolatoT
reports a spill wanich EPA.is unable to- ;:veSt;gaca on scane.

2. - Section 308 lettazs may also be used oc~aszona¢ly co

sngplenent EPA or State iavestigations. . e s _: :',_;.f::.

3. Section 308 information requests should not be weilized .
to znveatiga:e situations wn;ch z=ay culminate in ezizminal Srcsecusion.

. 4; Sect.*n 308 letters nmust be posted by ”Reg;stered Mail -
- Ret =30 Receipt Requested.” _ : : =T

5. . Each Ragicn Zust carefully maintain a Icg iras cat*
for each letter the date m2iled, the date zreceived and the date a
response Is due. ) _ .

. . 6. When arSection 308 letter is used, the Enforserent
Division should glan to ex=rcise ,Section 309 sanctions if the .
.wiolator fails %o resgcnd or if the resgonse contains false state-~
ments -- the falsity of which can be established.

7. If the complete information suzmitted iIn resgonse to the
letter indicates that a violation did occur, that evidsnca shculd be
referced to the Coast Guard as basis for a Sec=icn 311(d) (6) ciwvil

Penalty. . .

A copy of the discharger's response should be autcmatically
sent to the Z=exgancy Rasponse Branch in your Region.

To imgrove oil spill anfcrsement procedures w;:h n R2gions, and
to share succzessful Ragional tachnizures among Regisnal s:affs, we aze
planning a meeting Zor a represantative of sach 0il Enfozsexent staif
and their csuntarzart in the Zmoargency Respoase B.anc“ on February 290
and 21, 1373, in Atlanzz, to >e conductad in eocgeration with tha 0il

and Ha:a::cus Matarials Divisisa. Any suggestions for sossible topics -



2o ke ingluded ia the ai;e_-...a should be sent £3 Paizisia O'Comnell, ’

" Headguarters. This will be a working lavel meeting wnizsh will facus
on legal and invasticativa pradlex=s Csast Guaxz and Justics Dipars—
ment particizaticsn is planned. We also plaa o discuss tha naw =29A
spill pzaventicn requlaticni, .and thsir i=glezenzazizca.

ez

. ""

;_»&_-—" \ \—J ﬁ / Q :J

‘Enelasucses
ez - CGC Caren
. - M i'- g

Rick Johnsen

Benry Stetina
Patxizia CiConmell
Assistant Administrator £or Air § Water Progranms

E?obason:éwk:lZ/23/73
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graft letter fqr Regional Administrators signature

Gentlemen:

‘The Environmental Protectxon Agency has r2ceived & report
‘that your ccmpany was involved in the dischargs of a nan“ful
quantity of oil, estimatad to b2 gallons into watars of the
United States, to-wit: (nqne of watarway) near (city), (state
on or about (time, date) frema  (truck, pipeline or .acv]1t))
which you own {or operate).

The 1972 Amancments to tnn Fedaral Mater Pollution Control

Act (hereinatfter, the "Act") prohibits the discharge of o0il or

a hazardous substance into or upgon tha waters of the Unitad Statas
- in harmful quantities [33 U.S.C. 1321(5){(3)]. Any ownzr or

operator of a vessel or facility from which oil or a hazardous
- substance is discharged shall be assassed a civil penalty b
the Coast Guard of not mora than $5,C0C (33 U.S.C. I321(b;Tz7]
~ The definition of harmful quantitias of cil appears in Title 40,
Code oF Federal Regula*1ons, Saction 110.3.

In order fcr this Ag-ncy to carry out 1ts rcspons1b111t1es
under the Act, you are required under authcority of Section 3083
of the Act (33 U.S.C. 51218) to submit a-iettar of explanation
including the specific information listed in Attachment A.

The letter of explanation must be submitted to: {Enforce-
ment Director, Reqion address) within fourtzen. (14) days of
receipt of this letter. It must be signad by a culy autheorized
official of the corporation or ccmpany. The information sub-
mitted will bs cons1dered in evalua*1ng whather the oil spill
violatad Secticn 311. (Please note that your reply in no way
constitutas irmediate notification of a sn i1l to tha apprepriats
federal agency, as requirad by Section 311(b)(5).) Sec;1on -305
of the Act (33 U.S.C. §1313) crovides civil and criminal penalties
for failure to submit information requirad under Section 308
and criminal penalties for knowingly making -a false statement
. in any submission under Section 3C8.

If you have any ques;1ons p1ease corntzct (name), Attcrnéy
Legal Branch’, Entorcament Division, at (phcne nunoer)

Sincarely yqyré,



VI.C.2.

“Civil Penalties Collected for Violations of 40 C.F.R. Part 112" -
Transmittal to USCG Districts of Deposit in Revolving Fund Account, dated
December 24, 1974. Outdated.

—






3 "UNITED STATES INVIRCNMENT AL PROTECTION AGENCY
o WASHINGTON, L' €. 20460

25029 974
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CHFORCEL AL T AND SiNTiaL CoUNSTL

MEMCRNICUM

To: Regional Znforcement Diractors
From: Director, Inforcement Division

Subjec%t: Civil Penal:iies Co‘l c
y Transmittal to USSS O
. Aaczount

ted Ior Violations of 30 CFR Part 112 -
Districets for Deposit in Revelwvin 2

Civil pnnalcies ccllec‘*d £-r violations of the su ons o©

osnctions of
section 2ll and regulaticns issued pursuant ©2 scction 211 of Shas THRON
are being daposited in the revolving fund estadblished v section 311 (k)
of the TWPCA which reads as follows:
(k) Thers is Neredv authorized to be apsregriated to
a revolving fund to be estabnlished in the Treasury nct =2

exceed 535,0C0,8C0 to carzy cut the provisions of subsccrions
(c), (d), (i), and (1) of =his sestion. Any other funrds

received by the Unised States under this secticn shail al
be deposited in said Zund for such purposas. All sums apr
priaced to, cr degosited in, saié funé shall remain avai l;ble
until excgendéd. '

In compliance with zhe Joregoing, civil geralties collected Zor
violaticns of EPA's 0il Pollusion 2Preventiosn Reculations, 50 CIF2 2Pazxt L1l2,
ars to be Zforwvarded, by the ZPA regicnal oifizzss, to the main ¢filize of

the U.S. Cecast Guard District within which the viclation ccsursed, for
.inclusion in the Coast Guard's revelving fund acecount astablished pursuanc
to section 31l(k) of the ®WPCA. The Iollcwing procedures snould be followed:

(1) Checks in payment c¢f the civil penalty should bBe made
s 2

payable to the "United Statas ¢f America." Checks made zayabl
to "E2A," "Treasurar of the U.5.," ets. are scsortcaicle so Lang
as the amount <¢f the check i3 the same 335 the civii zueaaley.
Do nct cndorse any such checks. .

(2}  The checks sheould be Scrwaried Tto the U.5. CZoast Guard
Distriset with a2 cowar _atter setting cut the follcwing



O ry™

(a) Logal name and address of owner/opuerTatcr
charged with the violation.

(b)  Date and naturc «:i vialutioan, inclalina g
zation of the relevant stazuzory and vegulanory
rrov;szcn (i.e., f2ilure <o have 5722 Plan in
violaticn cf 40 CFR Paxs 112.2).
(c) E?A Recional CIZice ZInlogrzement file number
() Naece of check, name cf bank, smouns

(e A stascment -ng: The chenk ig zeineg ©
‘for cdeposit in she U.S. Ccast Guard's revolvirng

pPenalzty proceecing.

77

. J. ian Hollov ;71——’7

{3) At times %<he ZPA Part 112 violation will have as its
senesis facts establishing other law violations. ~Whera the Parz 112
‘viclation resul:zed fzom facts establishing ancther Federal law vio-
lazion, including but not limiced o the FWPZA's sesctivn 31l
ércvisions ralacing %o oil spills or Zailure two nonilv, identi-
fiszrion data cn the other receral law viclatien, for =he purpose

£ avciding zessible conilicts, should be inciudesd in the transmiczal
£o the USCS.
\

{(4) %nere the violation, £or which thé chechk was subminted,
is also the basis Zcr a refarzal 9 a J.3. Atsorney, the U.3.
Attorney shnauid »e inizsrmed cf =he dispositicn of the IPA civil



Atta:ﬁment A

NITED, STATES
. ENVIRONMENTAL PROTECTION AGENCY
Report of 011 or hHazardous Matarial Discharge

The ‘o]lc"1ng infcrmation is sutmittad concarn1ng discharge of
0oil or hazardcus matarial:

1.

2.

6.

" .7. ‘
8..

i 9.

10.
11.

Time and dste of discharga.

Locatica of discharge, inzt .u.no

~a. nam2 of municipq]ity and state;

b. namz2 and .address of industry or commercial estzblishment
: at which the discharge occurred, if applicable;

c.. distance from receiving waterway.

‘Type of material diécharged.

Quantity.discharged.

Quantity of material which eventually *nached the’ rnc-1v1ng
waterway, and date and tims-it was discovered.

Type of vessel or faci1ity (ship, barge, storage tank, tank
truck, etc.) in wnich the o1l was originally ccntained.

Describe in detail what actually caused the discharge.

Name and address of owner of facility causing the discﬁarge.

Hame.andfaddr=ss of operator of fac111ty causxng tha d1scharge.

Describe damace to tne env1rormant.

Descrita s:eps the above ramed owner cor operator tock to

. . clean up the spilled oil and dates and times steps wera taken.

2.

13,

‘Actions by company to mitigate damage to the environment.

Measures %aken by your csmpany to prevent future spiils.
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15.

18.

17.

18.

The above answers are true to the best of my knowledge and beliaf.

.Date of ‘Signature:_

.2
List the federal and statz adencies. if any, to which-ihe
owner or orerator namad in 8 and 9 above reportsd this dv‘
charge. Show the agency, its location, the date and uxqe
of the notification, and the off1c1a1 contacted. :

List the names and addrasses of persons you beliswe have
knowlaedga of the facts su"rouﬁd1rn this incident.

Neme ang adurass of person completing .nxs,report.

Your relatxsn.h p, 1T any, to cwper or cpzrétor,

List other 1n€crmat1on which you ‘wish %0 tring to the attantic

of EPA. For example, number employed by the firm.

Signature ot person ccmpletiag

this repor;.




VI.C.3.

"Spill Prevention Control and Countermeasure (SPCC) Plan Program", dated
April 23, 1975. Outdated.
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Tg i UNITED STAT:S ENVIRONMEN :'A‘l. PROTEZCTICH AGENCY

Ea . U WASHINGTORM. 2 G 20460

MEMORANDUH

To: ) All Regicnal administrators
Frem: Acting Ceputy Assistant Aadministrator fa2r dater Infsrzamons

2
Dirzcecor Zor Oil and HazarZous Matard

Subje

ProyTamn issuces

Envirornmental
ment Division represcentatives

This memcrandum covers a nunde
raised at the March 27-28 ;
Zmezrsency Branch and zZnfors
ina San francisco.

LaIt

1
o ame

Lattars <2 Viclawors

]
Q

n

Several Regions arn consxcer-“q ‘the transmigsion of warning
letters as 2 means cf giving notice to wvioclations of SPCC renuizc-
ments and cktaining c...n’:.anc° without going through the ciwil

peralsy assessment procaedur The wazning lettor dewics was
c;scussed wigorously at the =a1 Frarcisco meeting wizh strong
argurents made soth for and againse warning lezsars. Afzer
caralul ccnsiZeraticn we have Zecided that vg-*;:; lazzcars axe
unnecessary and shouss not ze used. The aferrzad precadiurs,
upor: Setection of a violaticn, is to isste a notice 2£ violation
with a proposed civil penalty. The notice of violaticn will get
the attenticn ané ccmpliance response Irsm the cwner or JSperators
faster than a warning letter. As appronriata, the genalty can
pe compromiscd down to a much smaller Sisure or waivad aliagethor.
The acotice cf wvioclatien, when used in wils manncr, has tiv
advantages ¢ a warning lettar but srovides mere clout wizti ao

loss 29I time.



[

sure and Conduct of Siwvil Tanglevy Mearinus
It is importarnt zhat evaervene canucczci witit the civil

cenalty uea--n?s ,:cviied fer in 40 C.F.2. Pazc i1l4 unger-
tand that these hearings are =0 ze ;nfc:ﬂsl. Thav can
be held in an ¢fiica cr zznfazence socm Witk =RC Sa3USLNLSS

£ a zoutine meezing. No formal recorZ is necassazy. ¢
tudue attenticn need te given 0 the zmaterialisy or selavaac:a
of statements or eviience o0fiared by parsicizanss. The

tules of evidence amployed in csurisscems and formal hearings
are 10t appropriaze for ?a-. lld civil peralty huarings. o
Cross examinagion is raguired. 7The time and resoursas of
Pegional attorners involived with these learings should oe -

xer-. L9 a ainimum.

Iz should e noted that the Frosicding Cf3icer at a sivil
cenalty hearing can raisc as well as lower 2 preonesaed civil
senalsy.

Selezticn of !leaziang L f%icers

Section 1ll4.8
thaz the Presiding fizer may be any azternoy La IFA who it
ne srior connectisn wish the casa. To Jainsain an amosziieza
of Zairnese and impars=iality, Regicnal Adainiszsratars siisuld not
a:co;:: Zaforzcement Divisien 2izecstors or sthar Ianfszcement
e

the eivil nalcy segulations arovides

i)

Divisicn supervisory persomnel. Similaxly, it is desivanle o
avoid appo;a.;n acar anisrsement aticrnaeys. 3gcauss 2Ff tha
informalisy ¢ :h- heazing and the zelasivelvy simzsle zgeponsibill
of the ?:es*d-“ Cf€iicer, Acancy \dm;a;s::a:ive Law Judgen should
3ct e asked to canduct these =earings. The most dasizanle
candidates for Presiding Q03Zicsrs exe attorneys in tiie Heoisnal
Counsal's Cffice. Also acszptable, although witir some lesy of
the arrpearance of imparx=ialisy., aze IZniarcament Jivisicn assarnevs
wc:k;n; in non-water 2rograms such as airx and pesticides.
Criteria for Civil Penalsy Levels

The desirabilicsy of agtablishiag rmasicsnal cxi sum

-1
assessnment of givil Fenalsizs was discussed ant sle I
meesing, dDut a0 conelusicn was zaached. e have deci
Headquarsers-segional work ¢rsuzs ta detammine whezhna
weuld be desirable and, i so, =0 set up a maTsii °F

s '
system for unifsorm cive ;ena;:y assessrment.



L2

the zecguestor can demcastrate his reascnhas

was not subpject to the ‘SFCC prcgran and als

Jusisdictisn Swver Iocul, S:zasza, and. Joderal Tasilitias

Cecubt as to whethier Zederal, statz, cr loczl fzcilit.es
are subject to SPCC recuiramenss has zeen rsaisaed because tiae
deZiniticn of "persen” in section-3ll dces nct cxplicitly
incluce fedecral,. stztg, and local entizies. Our intsrprsfazieon
.of section 31l and the S2CC regulations is chat lecal, stata,
and federal entities are subject to SPCT plan prezparatisn
and irplementation requirements. \ Gene'al Csuaszel's lcgal
mermorandum to this effact will = istziduted snexrtly.

Inclusion of Animal and VYecetable Cils im Segzion Il Lafinizlon
of "Oil"

ttached are faour letzars discussing the inciusion eof
anirmal ané vegetable cils in the sestion 311 <defiaizion of
"oil." ZFA and the U.S. Coast Suaxd have always trcated -
spills of non-retroleun based oils as sudicct =2 the civil
senalty and cleanup provisions of section 31l. However, :zie
Naticnal 2roiler Csuncil and similar organizatiens have gueszioned
this interpretation, and, as a resul:t, many ugers oI animal
and vagetable oils are not in csmplianca with tihc $PCC regulaticns
and nave not submit:zed reguests Scr extansions of time for
comeliance. Ia his Januarzy 9, 1975, letzer aAlan Xizk mzde clear
ZPA's sositicn that nen-getrsleun oils ure includad in the
section 311 definizicm =f “ail" and that animel and vegszhle
oil users are subject ko the SPCC zlan gremaraticn and Lanigmanlas=
tion reguiremen:ts ci Parz L1I.

You will ncte in Mr. ¥izk's January 9 lecsor and 2izk Jeiaizon's
Tezruary 3 lattar =hat, ia view &f the secd faich =2£Ioris ol i
anizal and vegetabla oil users to determine whether therr fasilitics
are subject to the 37CT regulaticns, we will comsider ruquests fox
exzernsions of time fcr compliance recesived Ixom users of nen-petroleun
based oils. Such reguests should be apzrowved in cases where

le belief that bhe

& o~ I L late Bt
3 LI cgrmmitmaac

£2 cemply fullv with 3PCT requirement:. Civil renaities for
failure to reguest axtansions of time, in acsavrdance wita thc
timetable set out in Part 112, should not be Imposed i tnesc
situations. ©2arc 112 will e amended =0 clariiy rhat tig
Regicnal Adriaiswraters have =he-authericy e grant such
excensions Sor aggoropriats reaseas in addiczicn to these listzd
2.2(£). Any grant cf additicnal time zhould proviic Iz

in 31}



VI.C.4.

"Penalty Assessment Procedures under Section 311(j)(2)", dated March 29,
1976. Outdated. :
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m ¥  UNITED STAIES ENVIRONMENTAL PROTECTION AGENCY
& ‘ WASHINGTON, D.C. 20460

o 29 MAR 137

‘.

OFFICE OF ENFORCEZMENT
MEMORANDUM

SUBJECT:- Penalty Assessment Procedures Under Section 311(j) (2)

FROM: Assistant Administrator for Enforcement

TO: Regional Enforcement Directors

On December 2, 1975, the Associate General Counsel for Water
informed me of the case, United States v. Independent Bulk Transport,
Inc., 324 F. Supp. 1319, 8 ERC 1202, (S.D.N.Y. May 29, 1975), in
which Judge Frankel found that the requirement in section 311 (b) (6)
that penalties ke assessed only after "notice and opportunity for a
hearing” was violated because both in the hearing and in the appeal
to the Commandant "matters not disclosed to defendant became part
of the Agency's case record and basis for decision.”

Similarly, penalty assessment procedures under section 311(3) (2)
for violation of SPCC regulations (40 CFR Part 112) must also provide
"notice and an opportunity for a hearing." Thus, the ruling in
Independent Bulk Transport is applicable to section 311(j) (2) pro-
ceedings. In order to assure that this situation does not recur,
the following procedures must be followed:

"l. Before the hearing, the defendant must be given copies
of all materials which have been or will be submitted to the Presiding
Officer. If the materials are too voluminous to make this practicable,
the defendant or his attorney must be notified of an opportunity to
review all such materials and make copies at their expense. The
materials or the opportunity to review and copy them must be provided
in ‘sufficient time before the hearing to allow the ‘defendant a
reasonable opportunity to review and prepare to refute then.

"2. At no time may there be any ex parte communication con-
cerning the case between the Presiding Officer and any EPA employee
or agent engaged in the performance of investigation or prosecuting
functions."

_If you have any other suggestions to imprové this procedure,
please let me.know. Thank you for your assistance and cooperation
in this matter.

Stanley X. Legro

/i7fj{ff:



VI.C.S.

"Memorandum of Understanding Between the U.S. Coast Guard and the EPA",
dated August 24, 1979. Outdated.
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DEPARTMENT OF TRANSPORTATION
UNITED STATES COAST GUARD  52.50087 eusm (G-LMU/8)

WASHINGTON, D.C.

prone: (202) 426-1527

16460
84 AuG 157y

Mr. Marvin B. Durning

Assistant Administrator for
Environmental Protection Agency

401 M Street, S.W,

Washington, D.C. 20460

Dear Mr. Durning: .

I am signing the Memorandum of Understanding concerning the Assessment of Civil
Penalties for Discharges of Oil and Hazardous Substances Under Section 311 of the
Clean Water Act with the understanding that the Coast Guard and EPA have
agreed that either agency may terminate this agreement 90 days after having given
notice to the other agency of its intent to so terminate.

Sincerely,

/- <4
SCATZD =g e

- WMWBLUSCaastc“u‘ T
ACTIHG C DMMHT

it's 8 law we .
can live with, P



a. any indication of misconduct or lack of reasonable care on the part of
the owner, operator, or person in charge with respect to the discharge or with
respect to the failure on the part of the owner, operator, or -person in charge to
adhere to the guidance of the OSC regarding clean-up or any policies, procedures, .
guidelines, or regulations applicable to clean-up;

b. any dischabge incident other than a threat for which payments are
made or to be made from the section 31(k) fund pursuant to 33 CFR section
153.407, except where no discharger has been identified;

c. any indication of prior violations by the discharger of any provision of
the CWA, or violations of provisions of the CWA other than section 3L(b){(6) CWA
occurring at the time of the discharge, such as violations of a section 402 permit;

d. any discharge incident (other than a threat) as defined in 40 CFR
section 1510.5 (1) which requires activation (by full or limited assembly, or by
telephone) of the Regional Response Team as required by 40 CFR section
1510.34(d), as amended; and "

e. any discharge involving human injury or evacuation, damage to plant or
animal life, or contamination of water supply or underground aquifers.

Other referrals to the EPA may be made on a discretionary basis.

'hfl My 6 - b N W

Assistant Administrator for
Enforcement,

United States Environmental
Protection Agency

¢ting Commandant, ~—=>{date)
‘ United States Coast Guard



MEMORANDUM OF UNDERSTANDING BETWEEN THE ENVIRONMENTAL
PROTECTION AGENCY AND THE UNITED STATES COAST GUARD .
CONCERNING THE ASSESSMENT OF CIVIL PENALTIES FOR DISCHARGES
OF OIL AND DESIGNATED HAZARDOUS SUBSTANCES UNDER
SECTION 311 OF THE CLEAN WATER ACT (33 USC 132])

The United States Environmental Protection Agency (EPA) and the United
States Coast Guard (USCG) have determined that it is necessary to establish
procedures pursuant to which decisions may be made:

(1) Whether a discharge of a designated hazardous substance is excluded
from the application of the civil penalty procedures prescribed by section
311(b)(6) of the Clean Water Act (CWA), and

(2) Whether action will be taken under paragraph (A) or under paragraph
(B) of section 3l(b)(6) CWA to impose a penalty for the discharge of a
designated hazardous substance not so excluded.

The EPA and the USCG agree that decisions as to whether a discharge of
a designated hazardous substance is excluded from the application of section
31(b)(6) CWA will be made initially by the EPA in cases evidencing particular
potential violation gravity, i.e., meeting criteria set out in section III of this
memorandum. In all other cases the decision will' be made initially by the agency
providing the On Scene Coordinator to the discharge incident. When a decision is
made that a discharge is excluded, penalty action under sectlon 31u(b)6) CWA will
be thhheld .

'I‘he EPA and the USCG agree that decisions as to whether action will be
initiated to impose civil penalties under paragraph (B) of section 311(b)(6) CWWA, will
be made by the EPA. Cases involving USCG responses, which evidence particular
potential violation gravity, i.e., meetmg criteria set out in section III of this
memorandum, will be transmitted to the EPA for its consideration. In all cases
where EPA determines that it is appropriate to initiate civil penalty action under
paragraph (B) of section 31(b)(6) CWA, the USCG will withhold the initiation of
civil penalty action under paragraph (A) of section 31(b)(6) CWA.

This memorandum establishes policies, pfocedures, and guidelines
concerning the responsibilities of the EPA and the USCG in carrying out the
foregoing agreement.

The respective responsibilities of each agency specified in this
memorandum may be delegated to theu' respective subordinates consistent with
established procedures.

[ {

The EPA and the USCG will review the implementation of this
memorandum at least one year from the effective date of 40 CFR Part 17 or
sooner if agreed to by both agencies, and will make any changes to the policy,
procedures,and guidelines set forth herein which are agreed to by both agencies.






SECTION 1
GENERAL

The amendment of 2 November 1978 to section 31.1 CWA (Public Law
95-576) excluded certain discharges of hazardous substances from the application .
of section. 31(b)(6) CWA. The discharges so excluded are: (a) discharges in
compliance with a section 402 CWA permit, (b). discharges resulting from
circumstances identified and reviewed and made a part of the public record with
respect to a permit issued or modified under section 402 CWA, and subject to a
condition in such permit, and (c) continuous or anticipated intermittent discharges
from a point source, identified in a permit or permit applicatitn under section 402
CWA, which are caused by events occurring within the scope of relevant operating
or treatment systems.

. In addition, this amendment created two methods for penalizing
discharges of hazardous substances. The first, which already-existed as section
31(b)(6) CWA prior to the amendment, authorizes the USCG to assess a civil
penalty not to exceed $5,000 for the discharge of oil or a designated hazardous
substance (section 31(b)(6)(A)). The. second method, created by the new
amendment, provides that the EPA, through the Department of Justice, may
initiate a civil action in Federal district court for penalties not to exceed $50,000
per spill of hazardous substance, unless such discharge is the result of willful
neghgence or willful misconduct, in which case the penalty shall not exceed
$250,000 (section 311(b)(6)(B))

The legislative hlstory accompanying the amendment makes clear that
Congress intended to create a dual option system for penalizing discharges of
hazardous substances under section 3(b)(6) CWA. A discharger of a designated
hazardous substance can be penalized under paragraph (A) or h (B), but not
both, The EPA 3 ag
discharges. The _ UaCG “will _continue to_ assess oil discharge penalties
administratively under paragraph (A). o

SECTION I

" COORDINATION

When a spill of a designated hazardous substance occurs, the On Scene
Coordinator (OSC) will prepare a factual report of the incident. At the minimum,
the report will address those criteria set forth in section Ill, of this memorandum.

The OSC will submit this report within 60 days of the spill incident. The
OSC will submit the report to the District Commander when he is a USCG OSC,
and to the Regional Administrator, when he is an EPA OSC.






When the District Commander reviews the USCG OSC's report and
determines that one or more of the criteria set forth in section I, below is
applicable to that case, the entire record of that case will be referred to the EPA
Regional Administrator for review. In addition the District Commander will refer
the entlre record of: .

(a) any other case involving a discharge of a designated hazardous
substance from a point source subject to a section 402 permit or permit
.application, which, prior to or after the commencement of penalty action,
the USCG determines is excluded from the application of section 311(b)(6)
CWA; and

(b) any other case which, the District Commander considers appropriate
* for possible application of section 31(b)(6)(B) CWA. °

When the Regional Administrator receives a case, either from an EPA
OSC or upon referral from the District Commander, he will determine:

(a) whether the case is excluded from the application of section 311(b)(6)
CWA, ang, if not, .

(b) whether a civil penalty actlon under section 311(b)(6)(B) CWA will be
initiated.

The Regional Administrator will make these determinations within 90 days of his
receipt of referral documents and will notify the District Commander promptly of
the determinations in cases which have been referred. If the Regional
Administrator determines that an action under section 31(b)(6)(B) CWA will be
initiated, the case will be prepared in the EPA Regional Office and forwarded to
the Department of Justice (DOJ) in accordance w1th established EPA case referral
procedures.

If the Regional Administrator determines that the discharge is not
excluded from the application of section 311(b)(6) CWA and that paragraph (B)
action is inappropriate, or if EPA Headquarters declines to refer a Regional case, '
EPA will return the case to the USCG for appropriate action under paragraph (A).

Upon request, each Agency will make available to the other any or all
cases, files, and records, including OSC reports and official determinations,
regarding decisions concerning exclusions or the imposition of section 31(b)(6)(A) or
(B) penalties. Where there is disagreement as to the disposition of a particular
case, the District Commander and the Regional Administrator will consult to
resolve the matter. If necessary, the matter will be submitted to the respective
Agency Headquarters for final resolution.

SECTION I
CRITERIA
The USCG and the EPA agree that if one or more of the following criteria

exists, the District Commander will refer the case to the Regional Administrator
In accordance with section II of this memorandum:
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UNITED ,STA‘TES ENV!RONMENTAL PROTECTION AGENCY
: " WASHINGTON, D.C. 20460

“ e AUG 16 1979

 OFFICE OF ENFORCEMENT |

Admiral John B. Hayes

Commandant, United States Coast Guard

United States Coast Guard Headgquarters Building
2100 2nd Street S.W.

Washington, D.C. 20590

Dear Admiral Hayes:

I am signing the Memorandum of Understanding concerning
the Assessment of Civil Penalties for Discharges of 0il and
Hazardous Substances Under Section 311 of the Clean Water Act
with the understanding that the Coast Guard and EPA have
agreed that either agency may terminate this agreement 90
days after having given notice to the other agency of its

intent to so terminate.

Slncerely yours,

7/14 A~ K ) VP I’LV‘{

Marvin B, Durning

A

e —
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"Jurisdiction over Intermittent Streams under § 311 of the CWA", dated
March 4, 1981.
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HENOsANLIN

SUTSLCT: Jurisaicticn Over Intermittent Streamnme under 311 of
the Cledall ~a8ter ACt

* Gk s téward A. Xurene
Director, Enforcement Divigion (fi-333)

L Louise U. Jacobs
Lirector, Suforcexzent Division, &kegisn viI

2he 2ns Coast Guard Dizstrict, Ste LoOouls, Missourl, has caived
tae 1ssue 9f whethier Clgen water Act Jurisdiction woey 2 acsected
over & seasonal drainaye course whilciu, at the time of the epill,
contained only interwittent pools of water hut which at other

‘tises flows to e naied yvear-round watercoucse. It has been suyg-

gested that tlie recent Loth Circuit cpinicn in Unitea States v.
Texas Pipe Line Company provides authority for tae propusition
that unless a gody of water i a "runninag™ or "Iloviing”™ streax
at the time of a spill, it cannct e susjceet vo §$311 Clcan #atcr
act jurisdiction.

The Texas Zive Line caze involved an o2il spill Zrom a.
pireline that was atruck Ly & tulldocer. 3efore the flow could
be shut off, approximately 64l barrels of 0il escapeds The oil
spilled into en unnamed tributary of a named creexk, which dig-
charyed into another named creuk, which wad a trisutary or a
navigable river. %he rccord at trial indicated that there vas
a suall flow of water in the unnanecd tridbutary, bdut there wéas
no evidence that the other streaas were or were not flowing.
The Federal Court tor the Eastern District' of Oklahoma held
that the Pedcral water 2ollutiocn Control Act (FWPCA) apirlies
to tributarics of navigavble watcre regucdlass cf whicther there
is a continuoug flow of water throuyh tihe tributaries td the
navigable water: .

« o « the Court i3 of cthe opinicn tiat the
FWPCA Axcnaaentes of iv7.: are apwiicawle to
tue tributarigs O navigudble waters and that
this is so reyerdless Of waethec there is a
continuoua flow Of water lrom the point cE



an oil szill, ti.cocush any intermediate
tridutarics and cventiuadly i5t2 Daviganle
wvaters at the specilic Line of an oil «<uill.
nater wvas flowinj 10 the unaasad Lrisaetary OF
the fed kiver, a navigable river, was cloarly
cne of “the waters of tue United States”
within tne meaning of 31362(7), andd vas
therefore one oif tihe ®navijatle waters of the
Jnitoed Btates® under $1321(D)J{3) ¢ o o Uede Vo
Texag Pipe Line Comnany, 0. 77~u3=C. -

Aacng tl:e issucs on appeal to the luth Circuit was whether
the discharge of oil involvec was intos "navijable watera®™ within
tiie meaninyg of the FYPCA, The luth Circuait alfirmed the cistrice
court's jurisdictional Zindaing:

¥hile there ic nothing in thia recorc to

show the cffact on interstate coamerce of
this unnaied tributsary, wuichout Guesticn it
i3 within the iucendeld covcraye of the FRECA.
It was flowing a small amount U water at the
tiae of the spill. uhetlier cr not the Llow
continued into the ked River at that tiae,

it obvicusly would during significant
rainfall.

The language in the Yexas Pirnae Lince decisicn, to the cffect'
that the unnaned etributury inco wnich tuoe 0il wac spilled was
Llowing at the time cf the spill, has recently Leen cited by ccme
parties as authovity for the proposition that unlezs a sody ot
water i3 a "running® ov “Ilowing® stream at the tine of a soill,
it caraot be suuject to 53il Cleaan water sict jurisdiction.
tioscver, this interpretation is Ly no Resns dictaied oy the
laaguage of the ICth Circuit decision. Altlicush it {8 notred in
the cdecigion that the body into which oill was spilled was [lowing
at the tize of the discharge, it is not at all necessary to
construe this as the esscntial jurisdictional fact in the case.

A perguasive argument cuan be made that the -Court would have
affirmed the Zederal govaernment's jurisdictional determination

in Texas Pive Line even adbsent a shouing that water was flowing
at the tikcoe of the spill, pearticularly since it ruled that it
nakes no ditfecrence whether the receiving wacer bedy is or is not
dischnarging water continucusly into a connectod wvater course at
tite tize of a spill fur jurposes of Clean wWater aAct jurisdiction.




In ligut cf the ansiguity ot che Yaxas 2ize Line decizion,
Dlcase take note chét 1t continues to De the vewuiltion 9L Che
tnfocrceaent wivisice that intersicstent water courses which are
panded and non=fliowing at the ti Of & npill achy nuhsece
juriscdiction. Tiis position ia 3URLG

1
axfca*" si the act i/ 8 DYy Casc law. £/ y 3 ional
igputes with tiic .0, Coast Suvard concerning tiuis ratters
should be airected Lo Jerry HMuys of oy scatl.

i/ See discussien cf legislative bastory in United Staces v,
Aanl“nd 0il and Transvortation Co., 504 F.2d 1317 (197“), and
ynited States v, iiollanda, 373 . Lupp. 0L, 672-73 (H. rla.

374) Lor proposition that Congresg intended "waters of the .
United States” to reach to the full extont pc: 1igsisle under
the Constitution.

14
4/ Sce United Ltates v. Phelps Dodue Corporatiun, 391 P.oupp.
ildl (L. Arlz. i973) Zor the propoalticn taat the Fu2CA extends
to all pollutants which are dischnarged intc any waterway, in-
cluding norgcally Jdry arrceyos, vwiere any water which aight Slow
tiiercin could reasonably end up in any bkouy of water, to which
oy in which there is gcwe sublic interest,

¢e: Heylonal Zniorcement wivisicn Directers

¢

s a1l
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"EPA Authority to Seek Court Imposed Civil Penalties Under Section
311(b)(6) of the CWA", dated November 19, 1984. Outdated.
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g‘m UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
% & S WASHINGTON. D.C. 20460
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GENERAL COUNSEL

MEMORANDUM

SUBJECT: EPA Authority to Seek Court Imposed Civil Penalties
Under Section 311(b)(6)(B) of The Clean Water Act

FROM: Ephraim S. King %m /47

Attorney
Solid Waste and Emergency Response Division (LE-132S)

TO: Lisa K. Friedman
Associate General Counsel
Solid Waste and Emergency Response Division (LE-1328)

1SSUE PRESENTED

Region X has requested a legal opinion regarding whether
Section 311(b)(6)(B) of the Clean Water Act (CWA) grants EPA
the authority to seek court imposed civil penalties for oil
discharges. '

CONCLUSION

A -literal reading of Section 311(b)(6)(B) suggests that
the Agency may have such authority. A review of the legislative
history of that provision, however, indicates that it was enacted
by Congress to modify the Section 311 hazardous substance program
only. Consistent with this indication of Congressional intent,
EPA has taken the position in an August 29, 1979 Memorandum of
Understanding (MOU) with the United States Coast Guard (USCG)
that suoparagraph (B) "does not apply to oil discharges.”" 44
Fed. Reg. 50785 (August 29, 1979). The Agency has taken the
same position in its hazardous substance regulations. 40
C.F.R. §117.22(b) (1983), 44 Fed. Reg. 50774 (August 29, 1979),
44 Fed. Reg. 10277 (February 16, 1979). On the basis of relevant
legislative history, EPA's role in proposing and interpreting
the 1978 amendments which added this subparagraph to Section 311
and a review of relevant case law, I believe that the better
interpretation of Section 311(b)(6)(B) is that EPA does not
have authority to seek court imposed civil penalties relating
to discharges of oil.



DISCUSSION

A. Statutory Language

Subsections 311(b)(6)(A) and (B) of the CWA provide a two
‘tier penalty system administered jointly by the United States
Coast Guard and EPA. Under subparagraph (A), the Coast Guard
has exclusive authority to impose administrative penalties for
discharges of oil and hazardous substances up to $5,000.
Under subparagraph (B), EPA has exclusive authority to commence
civil actions for penalties up to $50,000, and in those situations
;nvolving "willful negligence" or "willful misconduct" up to

250,000. :

Subparagraph (A) of section 311(b)(6) provides that any
owner, operator, or person in charge of a facility or a vessel
“"from which oil or #'hazardous substance is discharged ... '
shall be assessed a civil penalty by the Secretary of the
department in which the Coast Guard is operating of not more
than $5,000 for each offense.” (emphasis added.) Subparagraph
(A) clearly provides the Coast Guard with authority to impose
administrative penalties for discharges of hazardous substances

and oil.

Subparagraph (B) provides that "[t]he Administrator, taking
into account the gravity of the offense, and the standard of
care manifested by the owmer, operator, or person in charge,
may commence a civil action against anv such person subject to
a rpenaltv under subparagraph (A) ...". (empnasis aadded.) Since
the penalties under subparagraph (A) apply to discharges of both
hazardous substances and discharges of oil, it would appear,
based solely on the language of Section 311(b)(6), that the
Administrator may seek civil penalties not only for discharges
of hazardous substances but also for discharges of oil. ~

B. Legislative History

1. Introduction

The 1978 Amendments to the CWA added the penalty provisions
of subparagraph (B) to Section 31l and also deleted certain
other penalty provisions which had been established by the
1972 Amendments to the CWA. The legislative history of. these
two sets of amendments indicates that -- notwithstanding the
language of the statute -- Congress intended EPA's authority
under subparagraph (B) to extend only to hazardous substance

discharges.
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2. The 1972 Amendments to the Clean Water‘Act

-2 the 1972 Amerdments to the CWA, Congress establishd
clean-up liability provisions and penalty provisions for the
discharge of oil and hazardous substances. The provisions
relating to discharges of oil imposed liability upon the
discharger for the costs of cleanup, removal, and mitigation
‘incurred by the Government under Section 311(c¢) and (f) and
~authorized the Coast Guard to impose administrative penalties

up to $5,000 per discharge. -

* The provisions relating to discharges of hazardous substances
were somewhat more complicated. Congress distinguished between
hazardous substances on the basis of whether they were "removable"
or "non-remcvable". For "removable" hazardous substances, the
adminiscrative penzlty and cleanup liability provisions outlined
above applied in tn: same way under the same sections 311(b)(6),
(c), and (f). However, for hazardous substances that were
"non-removable" (and for which the cleanup liability provisions
were therefore inapplicable), Congress authorized EPA to seek
court-imposed psnalties under Section 311(b)(2)(B). Under

this subsection, EPA was required to determine which designated
“"hazardous substances could be removed and, for those that

coulc not, establish penalties of increasing severity which were
designed to deter such discharges. The penalties which could

be imposed by EPA under Section 311(b)(2)(B) were intended to

act as an economic incentive for a higher standard of care in

the handling of non-removable hazardous substances 1/ and,
therefore, were muc- higher than those authorized for the

Coast Guard under Section 311(b)(6). 2/

In its regulations implementing Section 311(b) (2)(B),
EPA interpreted the term "removable" narrowly to mean only
those substances that could physically be removed from water. 3/
For unlawfu® discharges of such removable substances, the =
Agency statec that the cleanup liability provisions of Section
311(c) and (f) would apply. For discharges of substances
which could not be physically removed from water burt which

1/ Cong. Rec. S18995 (daily ed., October 14, 1978) (remarks -
of Senator Musikie); Senate Environment and Public Works

Committee, S. Rep. iio. $2-414, 93rd Cong., 1st Sess. 66 (1971).

2/ For the first two years following enactment of Clean Water
Act Amendments, the penalties were not to exceed $50,000 per
discharge incident. Upon expiration of that period, the penalty
was increased not to exceed $5,000,000 for the discharge of
non-removable hazardous substances from vessels, and $500,000
from facilities.

3/ 43 Fed. Reg. 10488 (March 13, 1978).
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were, nonetheless, susceptible to mitigation action to minimize
the damage, EPA's hazardous substance regulations prov1ded

that they were subject to both the cleanup liability provisions
of sections 311(c) and (f) as well as ‘the deterrent penalty
provisions of section 311(b)(2)(B).

These regulations (as well as other Section 311 regulations)
were challenged by the Manufacturing Chemists Association in
federal district court. Manufacturing Chemists Association
v. Costle, 455 F. Supp. 968 (W.D. La. 1978). The court held
that EPA's regulations subjecting contain discharges to both
clean-up liability and deterrent penalcty provisions created "a
system of penalties which fulfills not in the slightest the
original legislative intent."” 1d. at 977. As the basis for
its ruling, the court relied on the Sectlon 311(a)(8) definition
of "removable" which explicitly includes "such other acts as
may be necessary to minimize or mitigate damage ..." The court
also referred to a February 18, 1978 letter from Senator Muskie,
which stated:

Unfortunately, EPA's regulations on this subject

are deficient .... [Tlhey do not make a distinction
between those hazardous substances which can and
cannot be removed from water. The statute clearly
intended that the distinction be made in order

to determine whether a spill of a hazardous substance
would be subject to a cleanup-liability provision

or the deterrent penalty provision. 1d. at 979.

3. The 1978 Amendments to the Clean Water Act

The Manufacturing Chemists Association case triggered the.
introduction of a number Of Senate amendments to Section 311.
These amendments were added by the Senate to H.R. 12140, an EPA
research and development reauthorization bill, which had already
passed the House.

The Senate amendments made three major changes in the
Section 311 penalty provisions. First, they redesignated
Section 31ll(b)(6) ~-- the Coast Guard administrative penalty
provision for discharges of oil and hazardous substances -- as
Section 311(b)(6)(A). Second, they deleted Section 311(b)(2)(B)
(the court imposed penalty authorlty which was keyed to -the
"removability" of hazardous substance discharges). Third, the
amendments established a new court-imposed penalty authority
under which the Administrator was authorized to commence a
civil action for penalties of up .to $50,000 against "any such
person subject to the penalty under Section 3ll(b)(6)(A) "1t
is this provision which was enacted as Section 311l(b)(6)(B).

Congress' intent in adding Section 311(b)(6)(B) was discussed
during Senate and House floor debates on the amendments to
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H.R. 12140. The legislatiVe history on the purpose of the
penalty provision is remarkably consistent on both sides of
Congress and focuses exclusively on its application to hazardous

" substance discharges.

Senator Muskie explained the addition'of:Section 311(b5(6)(B)
~as follows:

[{T]he amendment would establish two options for pena-
lizing dischargers of hazardous substances. The first
option, which 1s already in the statute [Section 311(b)
(6)(A)] consists of an administratively assessed penalty
of up to $5,000 for each violation. The second ootion
would be a civil action in Federal District Court for
penailties not to exceed $50,000 per violation, unless
the discharge was the result ot willful negligence or
misconduct, in which case the penalty maximum would be
$§250,000 per discharge. The amendment specifies the
factors the court would assess in establishing the
penalty. Cong. Rec. S18995 (daily ed., October 14,
1978) (emphasis added.)

Senator Stafford, the sponsor of the amendment opened his
own explanatory comments by inserting into the record without
objection a letter from EPA's Assistant Administrator for
Water and Hazardous Materials, Mr. Thomas Jorling, to Senator
Muskie. 1In that letter, Mr. Jorling explained the impact of
the Manufacturing Chemists Association decision and requested
that the Senate consider adding to the House R&D bill, H.R.
12140, a "non-controversial legislative proposal™ which would
resolve the issues ruled on by the Court. I1d. at S19257. With
respect to the question of hazardous substance penalties, Mr.
%orling explained the purpose of Section 311(b)(6)(B) as '

ollows: ' : :

The amendments we propose basically place hazardous
substances on a par with o0il in how they relate to
the major components of Section 311, with one major
exception. Rather than the $5,000 penclty limit

on oil, the limit for hazardous discharges would be
$50,000. 1d. (emphasis added.) '

Following his insertion of EPA's letter into the
record, Senator Stafford elaborated at greater length on the

purpose of Section 311(b)(6)(B):

[Tlhe changes place hazardous substances

on a par with oil in their relation to the

major components of Section 311, except that

the maximum civil penaltv for their discharge
would be 550,000, compared with $5,000 for oil....

N
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The $50,000 maximum involves a significant reduction
from the existing $500,000 liability for facilities
and $5,000,000 11ab111ty for vessels. 1d., at S19258
(emphasxs added. ) -

Senator Stafford's explanation 4/ appears to reflect an
intention that Section 3ll(b)(6)(B) “replace the hazardous
substance deterrent penalty provisions of Section 311(b)(2)(B)
contained in the 1972 Act. The first paragraph of his conments
indicates that the penalties for discharges of hazardous substances
and o0il were intended to be different: $50,000 for hazardous
substances "compared with $5,000 for oil." The second paragraoh
makes clear that while Section 311(b)(6)(B) represents a “"reduction"
in the 1972 hazardous substance deterrent penalties, it is in no
way intended to eliminate them or fundamentally change their
original application and purpose.

On the House side, Representative Breaux introduced the
Senate amendments to H,R. 12140 with general explanatory comments
similar to those of Senators Muskie and Stafford. He explained
that "the bill amends Section 311 of the Act to provide for a
program of notification, cleanup, and penalties for the discharge
of hazardous substances" and that it "would amend Section 31l
in such a way as to meet the court's concerns ...'" Cong. Rec.,

H. 13599 (daily ed., October 14, 1978) (emphasis added).
Representative Johnson, Chairman of the House Committee on
Public Works and Transportaton, also spoke in favor of the
bill and explained that "H.R. 12140 would amend Section 31l of

"the Federal Water Pollution Control Act concerning the regulation

of hazardous substances.” 1d. at 13599. Chairman Johnson also in-
troduced into the record a Tetter received from EPA Assistant Admin-
istrator for Water and Hazardous ilaterials, Mr. Thomas Jorling,
which further explained the need for such legislation in terms
almost identical. to the letter received by Senator Muskie.

C. Memorandum of Understanding And Implementing Reguiations

EPA and the Coast Guard executed a Memorandum of Understand-
ing which established procedures under which the two agencies
would determine whether a hazardous substance discharge. should
appropriately be subject to any 31l1l(b)(6) penalty and, if so,
whether it should be a Coast Guard adminstrative penalty or an
EPA civil action penalty. (44 Fed. Reg. 50785, August 29,
1979). The MOU refers to Congress' intent to create a dual
option system for penalizing discharges of hazardous subsctances
under either Section 311(b)(6)(A) or Section 311l(b)(6)(B).

On the question of whether Section 311l(b)(6)(B) applies to
discharges of oil, Section I of the MOU simply concludes with
the statement that "The EPA and .the USCG agree that paragraph
(B) does not apply to oil discharges.”" 1d.

4/ This view was concurred in by Senator Muskie. Cong.
Rec., supra at S18996
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While no fufthér explénation of the basis for this agréement
is contained in the MOU, EPA's proposed rulemaking to implement
Section 311(b)(6)(B) specifically addresses the point:

The legislative history supporting the November 2,
1978 amendment does not demonstrate an intent to
change the penalty structure under Section 311 for
0il spill situations. Therefore, EPA does not _
intend to apply the 311(b)(6)(B) penalty to discharges
of oil.™ 44 Fed. Reg. 10277 (February 16, 1979).

The Agency addressed this issue a second time in promulgating

the final rule implementing the 1978 amendments to the Clean Water
Act. In a response to one commenter's suggestion that section
311(b)(6)(B) be applied to discharges of oil, EPA again concluded
that:

The legislative history clearly indicates that
the Section 311(b)(6)(B) penalty option only
be used for discharges of hazardous substances.
44 Fed. Reg. 50774, (August 29, 1979.)

D. Analysis

The fundamental issue raised by Region X is whether, in
interpreting Section 311l(b)(6)(B), the "plain meaning"” of the
provision should control, or alternatively whether further
reference to legislative history, contemperanous Agency interpre-
tations, and Agency regulations should be considered.

A basic tenent of statutory construction is that statutes are
to be interpreted in accordance with their “"plain meaning."
The relevance of the "plain meaning" rule is well recognized
and is often relied upon by the courts. This rule was explained
by the Supreme Court in Caminetti v. United States, 242 U.S.
470 (1917): '

It is elementary that the meaning of a statute
must, in the first instance, be sought in the
Language in which the Act is framed, and if that
is plain, and if the law is within the constitutional
authority of the lawmaking body which passed it,
. the sole function of the courts is to enforce it
according to its terms. 242 U.S. at 485.

As well known and often cited as this fundamental principle
is, it "is equally well recognized that the rule is by no means
inviolate. In United States v. American Trucking Association
Inc., 310 U.S. 534 (i940), the Supreme Court made clear that:

When aid to construction of the meaning of words,
as used in the statute, is available, there certainly
can be no ‘'rule of law' which forbids its use,
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however clear the words may appear on 'superficial
examination.' 310 U.S. 543-44 (citation
omitted) : ‘

The tension between these two rules of statutory interpre-
tation continues to be reflected in the court's treatment of
this issue up to the present day. Statutory construction
cases reflect a. struggle between the recognition, on the one
hand, that Congress cannot craft words to address every contingency
and, on the other, an understanding that extrinsic interpretive
materials, such as legislative history, are susceptible to
manipulation for partisan purposes and, accordingly, may be
unreliable. 5/

In the period following American Trucking, a number of
different approaches to resolving this conilict have developed.
In some cases, the courts appear to look back to a strict
interpretation of the Caminetti approach. 6/ 1In other cases,
the courts have fashioned a more liberal interpretation of the
plain meaning rule; allowing consideration of legislative
history where statutory language is ambiguous. 7/ Yet another

5/ See e.g., United States v. Public Utilities Commission,

345 U.S. 295 (1953) (Jackson, J., concurring);.Gemsco V.
L. Metcalfe Walling, 324 U.S. 244 (1953); National Small
Shioments Trarric Conference, Inc. v, Civil Aeronautics Board,
618 F.2d 819, 828 (D.C. Cir. 1980) ("[W]e note that interest
groups who fail to persuade a majority of the Congress to accept
particular statutory language often are able to have ‘inserted
in the legislative history of the statute statements favorable
to their position, in the hope that they can persuade a court
to construe the statutory language in light of these stateuents,
This development underscores the imporftance of following
unambiguous statutory language absent clear contrary evidence

of legislative history.")

6/ See, e.g., National Railroad Passénger Corp., et al. v.
- National Association or Railroad Passencers, 414 U S.
453 (I974); Gemsco v. L. Metcalre wWalling, 324 U.S. 244 (1953).

7/ See e.g., United States v. Public Utilities Commission,
— 343 U.S. 295, 3I5-16 (1953) ("wnere the language and purpose
of the questioned statute is clear, courts, of course, follow

the legislative direction in interprecation. Where the words

are ambiguous, the judiciary may oroperly use the legislative

history to reaci a conclusion."); Dembv v. Sch
507 (D?C. Cir. 1981); Lawrence v. Sctaats, 640 F.2d 427 (D.C.
Cir. 1981); United States V. United States Steel Corv., 482
F.2d 439, 44& (7ch Ccir. 1973), cert deniea, 414 U.S. 90? (1973)
("We think that the statute is plain on its face, but since

words are necessarily inexact and ambiguity is a relative

concept, we now turn to the legislative_hi§tory, mindful tbat .
the plainer the language, the more convincing contrary legislative

history must be".)
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‘group of cases allows recourse to extrinsic material where
adherence to the plain language of the statute (even where

such language is unambiguous) would frustrate a larger congres-
sional purpose; such purpose often being devined by reference

to applicable legislative history. 8/ Prominent among this
latter group is the 1976 Supreme Court case of Train v. Colorado
Public Interest Research Grouo (PIRG), 426 U.S.” I (1976). In
reversing the lower court's "plain-meaning" opinion, the Supreme
Court in this case refused to give effect to clear statutory
language in the Clean Water Act which included "radioactive
materials" within the definition of "pollutant,”" holding that
clear and unambiguous legislative history showed that a literal
reading was contrary to Congress' intent. :

The only certain conclusion that can be drawn from an exami-
nation of case law on this question is that while the "plain-
meaning" rule contihues to be an accepted principle of statutory
interpretation, it is not dispositive in every case. This quali-
fication is particularly true in the presence of conflicting
legislative history where alternative statutory constructions
are possible that better reflect and more easily fit with
stated congressional intent.

As discussed above, an examination of the 1972 amendments
to the Clean Water Act and associated legislative history
clearly indicates that due to the very nature of certain hazard-
ous substances, Congress considered and explicitly choose to
adopt a penalty strategy that in certain repects was different
than that provided for oil spills. The fundamental question
that must be addressed in considering the 1978 amendments is
whether Congress intended to abandon the hazardous substance
deterrent penalty established in 1972 or substantially modify
it to cover a new class of discharges.

8/ See, e.g., Cass v. United States, 417 U.S. 72 (1974); Malat v,
Riddell, 383 U.S.-569, 571 (1966) ("Departure from a literal

reading of statutory language may, on occasion, be indicated by

relevant internal evidence of the statute itself and necessary

in order to effect the legislative purpose” (citations omitted)) ;

Wilderness Societv v. Morton, 479 F.2d 842, 855 (D.C. Cir. 1973)

("but we have also faced up to the reality that the plain meaning

doctrine has always been subservient to a truly discernable legislati

purpose however discerned" (citation omitted)); Portland Cement
Association v. Ruckelchaus, 486 F.2d 375, 379 (D.C. Cir. 1973)

("1n ascertaining congressional intent, we begin with the language

of a statute, but this is subject to an overriding requirement
of looking to all sources including purpose and legislative

history, to ascertain discernable legislative purpose"). (citations

omitcted).



- 10 -

Senator Muskie explained the penalty provisions of the
1978 amendments and left no question that while Congress was
‘modifying the articulation of its hazardous substance spill
liability and penalty strategy in response to. the Manufacturing
Chemists Association decision, it was not abandoning the 1972
strategy or expanding it to cover oil discharges. Senator
Stafford's comments reinforce the conclusion that Congress was
committed to a special hazardous substance penalty provision
and explicitly decided to leave the oil discharge penalty
provisions unchanged.

On the House side, explanation and support for H.R. 12140
tracked the debate in the Senate. Representative Breaux specifically
pointed out that while the bill provided for hazardous substance
penalties, the Coast Guard administrative penalties (which covered
0il) were to remain unchanged.

Taken alone, the legislative history provides a persuasive
basis for concluding that Congress did not intend to extend
the hazardous substance deterrent penalties to discharges of oil.
However, other considerations are also relevant to the question
and provide further support for this conclusion. Chief among
these is the Agency's own involvement in the process that led
to the 1978 amendments. While it cannot be presumed that Congress
acted only in response to EPA's request for legislative assistat
it is clear from the fact that both the Senate and House formal]_
incorporated EPA's request into the record that the Agency s
position was - carefully considered.

In his letter of request to Senator Muskie and Representative
Johnson, EPA's Assistant Administrator for Water and Hazardous
Materials could not have been more explicit on the question of
penalties:

The amendments we propose basxcally place hazardous
substances on a par with oil in how they relate to
the major components of Section 31l with one major
exception. The present penalty structure would be
replaced by one which sets a maximum fine of $50,000
for all hazardous dischargers. Cong. Rec. 519256
and H13600 (daily ed., Occober 14, 1978).

The request and explanation contained in this letter assumes
particular relevance in view of the Supreme Court's holding
that an Agency's interpretation "gains much persuasiveness
from the fact that it was the [Agency] which suggested cthe
provision's enactment to Congress.'" U.S. v. American Trucking
Association, Inc., supra, 310 U.-S. at t 549; Hassett v. Welch,

303 U.S. 303, 310 (19585

Moreover, EPA's role did not end with its advisory function
during the legislative process., Within the first month after
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enactment of the 1978 amendments, EPA provided Congress with an
Agency interpretation of Section 311(b)(6)(B). 1In a letter
dated October 24, 1978 to the Chairmen of the Senate and House
Committees with jurisdiction over the Clean Water Act, EPA's
Assistant Administrator for Water and Hazardous Materials, Mr.
‘Jorling, stated:

It is our understanding that section 311(b) (6) (B)
“was intended solely to apply to hazardous substances,
not to oil, which continues to be covered under
section 311(b)(6)(A) of the amended Act .... In
accordance with Congressional intent as described
below, section 311(b)(6)(B) will only be applied

to hazardus substance. (See attached letter)

On the general question of Agency legislative interpretations,
it is well settled that courts show '"great deference to the
interpretation given- the statute by the officials or agency
charged with its administration" Udall v. Tallman, 380 U.S.

1, 16. Accord, e.g., Zuber v.. Allen, 396 U.S. 168, 192 (1969);
U.S. v. American Trucking Association, 310 U.S. 534 (1940);

NRDC v. Train, 510 F.2d 692, 706 (D.C. Cir. 1975). This rule

is particularly applicable when the Agency interpretation at
issue "involves a contemporaneous construction of a statute by
the men charged with the responsibility of setting its machinery
in motion, of making the parts work efficiently and smoothly
while they are yet untried and new." Power Reactor Development
Co. v. International Union of Electricians, 367 U.S. 396, 408
(1961), quoting Norwegian Nitrogen Products Co. v. U.S. 288,
U.S. 294, 315 (I933). Accord, e.s., U.S. v. Zucca 351, U.S.
91, 96 (1956). Congressional concurrence in an Agency's statutory
interpretation is a further factor noted by the Court in Power
Reactor Development Co. that may be relied upon as an indication
of the interpretation's accuracy. Where Congress has been
provided complete and direct notice of a particular statutory
construction and has failed to take available legislative
opportunities to correct that construction, then this inaction:
may be taken as "a de facto acquiesence in and ratification

of" the Agency interpretation in question. Power Reactor
Development Co, v. International Union of Electricians, supra,

367 U.S. at 409.

The Chairmen and ranking minority leaders of the Senate
Environment and Public Works Committee and the House Public Works
and Transportation Committee were personally notified by letter
ten days after enactment of the 1978 amendments of the Agency's
interpretation of Section 311(b)(6)(B). Further notice was
provided, of course, through the Federal Register publication
of the EPA - Coast Guard }MOU and also by the proposal and
final promulgation of hazardous substance regulations (40
CFR Part 117).
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V. CONCLUSION

EPA s present posxt1on which has been expressed in letters
to Congress, federal regulatxons, and the EPA - Coast Guard
MOU, is that Section 311(b)(6)(B) does not authorize it to
impose civil penalties for discharges of o0il. However, Region
X suggests that a literal reading of subparagraph (B) leaves
open tihe question of whether this interprectation is too narrow.

1 believe that the better interpretation of the provision
is that does not authorize EPA to seek court imposed penalties
for discharges of oil.

It should be noted that if the Agency decides to change its
position on the applxcabxllty of Section 311(b)(6)(B) it would
be necessary before acting on such reinterpretation to publxsh
a renegotiated MOU with the Coast Guard and provide public notice
of the change in the Agency's interpretation from that set forth
in the proposed and final rulemaking preambles to 40 CFR Part 1l1l7.

Attachment



G e e/ ORI DALY LNVIRGHNLR fen PO TLE FiGi AGLMCY
. o VASHINGTON, 13 ¢, 204060

October 24, 1573

SHIETICE OF WIA L LI AND
HALARDOVUS LATETLALS

‘licnorable Jernings Randolph

Chairman, Comaittee on Enviromment
and Public Yorks

United States Scnate

tYashington, D. C. 20510

Deer ir. Chairman:

I vant to thank you for your assistance ia enactiag aimendimente

to scction 311 of the Clecan Water Act. I deeply apprecictc the Conaress'
wiliingness to consider the section 311 amondments durine the waning
moitents of the 95th Congress. Without the amendgaments, EFA could not

- have implemented any element of the hazardous substances spill progeain
vor 3 number of ycars. Ns a result of the efforis of the 95th Congross,
;6 ¢an build on the rulemaking effort conducted for the last few ycars
and qget a basic hazardous substances spill program into vperation within
a few months.

It has beoen brought to my atteaticn that there may Lo scu2 confusion
ovor the applicability of the emended section 311(b)(6)(L). It is our
undarstanding that scction 211(b)(6)(L) was intended sdlcdy to appir to
hczordous substances, not to 0il, which coatinucs to be coveircd under
section 311{d)(6)(A) of the anmendad Act. In seeking an cimonduent tc
section 311, it was solely our intent to resolve the iscucs raisad in the
Court's injunction of the hazardous sutstances prograni. In dccordznce
with Congressional intent as described below, section 31i(b)(5)(L) i
only be applicd to hazardous substances.

. I believe that Congress's intent to apply section 211(L)(6)(L)
colely to hazardous substances is clear. Hhen H.M. 12140 vas introduced
on the floor of the Senate, Senator Stafford's statcuient made clear the
ialent that the reduction of penalties to 350,000 applied solely to
hazardous substances. I explaining section 311 (b){6) (L), he staled

tie amondment ercates “two methods for penalizing dischorjers of hwsardous

cubstances”. e further described how the amendient provided for a

cufficient $ncentive Tor a high standucd of care for “hazardous sub-
ciances discharges.® Finally, in deseribing the faclors o Cowrt would

consider in ascessing a penalty under section 311(b)(0)(3), Scnater siaiford

Ciadicated that one of the facters, the gravity of tie vielation, weuld

-
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include considzration of the "dispcsal characteristic of the substince".
Section 311 of the Act and the recent dmendiments distinguish "substances”
from oil. .

The statcments wade on the fhoor of the House of Renresentatives
by Congroseman John Creaux when the Scnate amended version of H.R. 12140
vas adopted also supnort the interpretation that Congress intended to
apply scction 311(b)(G)(C) to hazardous substances and siot to oil.
Congressman Creaux stated “...the bill amends section 311.of the Nct to
. provice for a program of notification, clean up, and penaltics Tor the
discharge of hezardous substances." In describing the two tier peralty
system, Congressman Breaux noted that tie Coast Guard's autihority uncer
scction 311(b)(6)(A) to aaministratively impose penaltizs of up to $5,000
for discharges of oil and hazardous materials romains uachanged. Further,
in describing the "gravity of the violation” and.the discharger's afforts
. to "mitigate the effects of the discharge”, Congressman Ortaux indicates
that thase factors, which the Court is to consider in establisning the
penalty under scction 311{b)(6)(B), apply to hazardous substances.

Again, thank you for your efforts to cnable implementation of a
hazardous substances spill program.

Sincerely,

. ” :' A -\
-"':' J AL (. 5;’(l. .l

! l‘.n,-/.“' ’/ |\
Thomas C. Jorling o
Assistant Aagmiristrator :
for later and Maste lianagcient
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"EPA Response to Citizen Suits", dated July 30, 1984.

I WY



DA



~JUL on 1834

MPMODAKDUM

SUBJECT: PEPA Response to Citizen Suits .

FROK:. . William D. Ruckclshaus 4| U)D@?‘
Administrator

Tbs Regional Administrators (Regions I-X)

Regional Counsels (Regions I-X)

1 recently met with several environmental groups to ¢iscuss
their concerns rogarding EPA responses to 60-day citizen-suit
notices and the citizen suits themselves, The environmental groups
have asked us to take several actions in support of citizen suits,

EPA values the efforts of citizen groups to bring instances
"0f non-compliance to our attention and to support CPA efforts to
recduce that non-compliance. - Of course, in dociding on its own
course of action, EPA must roviev the merits of every citizen suit
notice on a case-hby~case basis, Nonetheless, I greatly appreciate
these groups' efforts to complement the £PA enforcoment program
and help promote compliance.

i
During our meeting, the citizen groups thanked me for the
cocporation of EPA employees in responding to information requests
on non-conpliance, 1 would like to pass this “"thank you®™ on to
all of you, and urge all Agency entorcement personnel to continue
to ccoperate with citizen groups by prowptly rasponding to these
requests and reviowing Go-day notices.,

, As you may know, the Office of Policy, Planning and Fvaluation
(OPPE) is currently conducting a study of citizen suits through a

contract with the Environmental Law Institute (ELI). OPFFE expects

to complete this study by the end of September 1984, Ugon completion
of the study, I will decide whether to issue & detalled EPA policy
staterment on citizen suits. .

cc: Ross Sandédler, Natural Resources Dufense Council.
LE-IBOA:A.Danzigzth:Rm.3404:7/10/64:475-8785:DISK:DANZIG:1/23
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- JUL 30 1984

Ross Sandler

Senior Attorney

Natural Resources Defense Council
122 East 42nd Street

New York, N.Y., 10168

Dear Mr, Sandler:

1 enjoyed meeting with you and representatives of environmental
groups on June 12, 1984, to discuss your views on citizen suits.
I truly believe that citizen groups have played an important role
in bringing instances of non-compliance to EPA's and the public's
attention. Your efforts, especially under the Clean Water Act,
have brought us closer to statutory goals, and for this I am gratetful.

In response to your concerns, I have directed the Regional
Offices to: (1) continue to cooperate with requests for information
on non-compliance, and (2) to promptly review 60-day citizen-suit
notices, (See attached memorandum). EPA will continue to decide
on a case-~by-case basis how to respond to citizen suit notices
after consideration of the merits of the contemplated action and
~consistency with EPA enforcement priorities,

As you may know, EPA is currently studying citizen suits
through a contract to the Environmental Law Institute. Upon
completion of the study, expected by the end of September 1984,
I will decide whether to issue a more detailed policy statement
regarding how EPA should handle citizen suits.

Thank yoﬁ again for expressing your concerns,

Sincerely yours,
/8/ WILLIAM D. RUCKELSHAUS

William D. Ruckelshaus

Attachment

LE-130A:A.Danzig:th:Rm.3404:7/10/84:475-8785:DISK:DANZIG:11/26
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"Clean Water Act Citizen Suit Issues Tracking System", dated October 4,
1985.
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SUBJECT: Clean Water Act Citizen Suit
Issues Tracking System

FROM: Glenn L. Unterberger = 1144‘1/-74~
Associate Enforcement Counsel
for Water

TO: Rebecca Hanmer, Director
Office of Water Enforcement
and Permits

Colburn Cherney
Associate General Counsel
for Water

Ann Shields, Acting
Section Chief, Policy, Legislation and
Special Litigation, DOJ

Regional Counsels, Regions I-X

Purgose

The purpose of this memorandum is to establish procedures
by which EPA will monitor important case developments involving
national legal and policy issues, in order to decide on an
approprlate position for the government to take regard.ng those
issues, in citizen enforcement suits brought under §505 of the
Cliean Water Act.

Due to the growing number of §505 enforcement actions,
and the importance of the legal, technical, and policy issues
raised in them, it has become necessary for the Agency to
develop a ‘better system to track national issues arising in
these citizen suits once they are filed. OECM-Water Division
already maintains a log of citizen notices ot intent to sue.
We will expand the existing system to track subsequent tilings,

RIS
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case deveclopments, and judicial decisions. 1In that way, the
Federal government will be in a better position to decide if,
when, and how to participate in cases which may result in the
establishment of legal or policy precedents affecting EPA‘'s
enforcement actions. -

The_ Regions_remain responsible for deciding whether a
Federal judicial enforcement action is warranted to address the

viclations at issue. The new Tracking System does not affect

Regional monitoring, review and recordkeeping systems relating
to what enforcement response EPA decides to pursue against a
violator in the wake of a citizen notice. 1Instead, the Tracking
System is intended to enable the government to make timely and
informed decisions as to whether, for example, it should
intervene or file an amicus brief in a citizen enforcement suit
to protect a Federal interest regarding a legal or policy
question of national interest.

Procedures

EPA regulations (40 CFR 135) provide that CWA citizen
notices of intent to sue must be sent to both the Regional
Administrator (of the Region in which the alleged violations
occurred) and the Administrator of EPA as well as to the aftected
State. My office will notify the Regional Counsc¢l when we
receive a citizen notice. '

Promptly upon receipt of a §505 enforcement notice (in
which the Administrator is not a propos=d defendant), OECM-Water
will send a short form letter to the prospective citizen plaintiff,
requesting that a copy of the filed citizen complaint be sent
to my office. (As of September, 1985, there are CWA amendments
pending which woulid require citizen plaintiffs to send complaints
and consent decrees to the Agency. If enacted, these amendments
would reguire a response to this first letter.) Upon receipt of
a filed complaint, OECM-Water will then request copies of all
dispositive pleadings and court judgments or settlements. It
is anticipated that voluntary responses to these requests will
provide OECM-Water with the means to adequately track the
progress of these suits and any substantial issues they raise
at trial or on appeal, in the majority of cases.

OECM-Water will maintain a file for each citizen enforcement
suit. As pleadings are received, my office will review them to
identify those issues raised which are of particular concern or
interest to the Federal government. We will also send copies
of all citizen complaints and other significant documents to
Regional Counsels when requested or appropriate as well as to
the Policy, Legislation and Special Litigation (PLSL) office in
the Department of Justice. Furthermore, we will share the
information received with OWEP, to give the program office an
opportunity to review technical and policy issues raised.



When a legal issue arises which may merit some ievel of
involvement by the Federal dovernment, such as the filing of an
amicus curiae brief, my otfice will coordinate any formal
response with the Associate General Counsel for Water and with
PLSL at the Department of Justice. 1In those situations,_my
office will also contact the Regional Counsel and the Director
of OWEP's Enforcement Division. This group will be responsibie
for collectively deciding, in a tlmely manner, (1) whether
government action on a specific issue arising in a citizen suit
is warranted, (2) what the government's action should be, and
(3) what roles the part1c1pat1ng offices will play in pursuing
any approprlate -action.

As part of this expanded citizen suit tracking system, my
office is now initiating the compilation or a compendium of
documents which set out the government's position on general
issues which have arisen in the context of CWA citizen suits.
We will share this compendium with you when it is completed.

The procedures described above make up an interim system
for tracking national issues in CWA citizen enforcement suits,
and will be undertaken at the beginning of FY86. As other
Divisions within OECM continue developing such systems as
needed, or as proposed legislative amendments are adopted, the
CWA procedures may be modified so as to promote cross—statutory
consistency in citizen suit tracking.

If you have any questions about this new citizen suit
tracking system, or related CWA §505 issues, please contact
me (FTS 475-8180), Assistant Enforcement Counsel Jack Winder
(FTSs 382-2879), or staff attorney Ellzaoeth Ojala (FTS 382-
2849).

cc: Courtney M. Price
Richard Mays
Directors, Reglonal Water Management Divisions
David Buente, DOJ
OECM-Water Attorneys
OECM Citizen Suit Work Group Members

Note: As of the date of issuance of this policy compendium,
this tracking system has not been implemented by OECM.

SRR






VI.D.3.

"Notes on Section 505 CWA Citizen Suits," dated February 3, 1986.



VIID.4.

"Clean Water Act Section 505: Effect of Prior Citizen Suit Adjudications or
Settlement on the United States Ability to Sue for same violations", dated
June 19, 1987.
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SUBJECT: Clean Water Ast. Section 505: Effece of Prior Cird
Suit Adjudications or S2ttlements on Unicad 3tacas
Ability to Sue for Same Violations

FROM : Glenn L. Unterberger .-~
Associate Enforcement Counsel
for Water :
TO: Regional Counsels

Regions I - X

The purpose of this m2mo is to clarify, in response to
several inquiries that this office has received, the United
States' position on the question of whether the federal
gov=arnment is precluded from suing a violator in the face of a
previous Clean Water Act citizen enforcement suit adjudication
or settlement with the same defendant for the same violations.
As indicata2d in the attached documents, our position is that the
United States is in no way estopped from suing a violator (on
the same violations) for separat: or additional relief after a
citizen suit has been initiated or concluded. The maximum
potential civil penalty liability of the defendant in the U.S.
action would be the statutory maximum reduced by any civil
penalty assessed in the earlier citizen suit which was actually
paid into the U.S. Treasury for the same violations. This
position is supported and explained in three attachments to
this memo.

Attachment One is the court's order dated March 16, 1987

in U.S. v. Atlas Powder Company, Inc., Civ. No. 86-6984 (E.D.Pa).

The court holds that “the United States is not bound by settle-
m2nt agreements or judgments in cases to which it is not a
party." See also Attachment Two, the United States' memorandum
in support of a Motion to Dismiss Atlas’'s Counterclaims, which
asserts the general principle that the U.S. is not bound by the
results of prior litigation by private parties over a given set
of violations because the U.S. has interests Jdistinct from
those of any private citizens. The memorandum also quotes an
2xcerpt from the Legislative History of the Watsr Quality Act
of 1987, which clarifies that the new WQA provision that



orovides tnhne United States a2n opportunity 2 review 7WA cizizon

suit complaints and consent J2c¢rees will not chaage =hz2 priaciola

that the U.S. is not >doun? by judgm=a2nts in thns=2 cas=as.
Attachment Threse is a letter dated April 1, 1987 from £

Department of Justice to the judge in Student Public Interesc
Research Group of New Jersey v. Jersey Central Power and Lignt

Co., Civ, No. 33-2840 (D.N.J.). This lettar discusses Lln

detail the non-preclusion issue, wit~ relevant case citations.

The lett2r also emphasizes that civil penalties must be paid to
the U.S. Treasury and that any monetary payments made in set=le-
ment of citizen suits whizh are not paid to the U.S. Treasury
40 not reduce a defandant's potential civil penalty liability

in any future govaernmeant enforcement action. The Department of
Justice is routinely issuing letters such as this to narties :o
proposed CWA citizen suit settlements which purpnrt to biad the
Unitz2d States or to call £»sr payment of civil penalties to any
racipi:nt other than the U.S. Treasurv.

If you have any questions on these or relatad citizen sui%

issues, pleasa contact OECM Watzr Division attorney =lizabeth Ojala

at FTS 382-23849.
Attachments \jar.i. wed

cc: Susan Lepow
David Buente
Ray Ludwisawski
Ann Shields
James Elder
Associat2 Enforcement Counsels
Water Management Division Directors, Region I-X
Water Division Attorneys
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"Procedures for Ageni:y Responses to Clean Water Act Citizen
Suit Activity," dated June 15, 1989.
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SUBJECT: Procedures for Agency Responses to Clean Water
Act Citizen Enforcement Suit Activity

FROM: Glenn L. Unterberger »5%C._
Associate Enforcement Counsel
for Water
TO: Regional Counsels, Regions I-X

James Elder, Director
Jffice of Water Enforcement and Permits

David Davis, Director
Office of Wetlands Protection

Susan Lepow

Associate General Counsel
for wWater

Ann Shields, Section Chief
Policy, Legislation and Special tLitigation,
Department of Justice '

Purpose

The purpose of this memo is to set out the general procedures
to be followed by the Environmental Protection Agency, in con-
junction with the Department of Justice, in responding to and
monitoring citizen enforcement suits brought under Section 505
of the Clean Water Act, 33 USC 1365.

This memo supersedes prior quidance, issued by thnis office
on October 4, 1985, concerning EPA tracking of citizen suits.
That guidance is now obsolete in light of recent amendments to
Section 505 requiring citizen suit parties to send coplies to
EPA and DOJ of complaints and proposed settlements, and in
light of EPA's new ability to bring administrative penalty
actions and pre-empt potential citizen suits for civil penalties.
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The guidance defines roles for various EPA and DOJ offices in
addressing matters relating to CWA citizen enforcement suits;
however, this guidance in no way affects the fact that the

" . Regions remain responsible for deciding whether a federal

enforcement action is warranted to address the violations at
issue.

Background

Clean Water Act Section . 505(a)(l) authorizes any person
with standing to sue any person who is alleged to be in violation
of certain Clean Water Act reguirements, set out in CWA §505(f).
In such lawsuits, the district courts have jurisdiction to
enforce the Act and to apoly appropriate civil penalties under
CWA §309(d). Prior to filing enforcement suits under CWA
§505(b) (1), however, citizens must give "60-day notice"™ of the
violations to the Administrator, the State, and the alleged
violator. These violation notices must be given in the
manner prescribed by the Agency's requlations, found at 40 CFR
135, which reguire that copies of the notices (sent via certified-
mail to the alleged violator) be mailed or delivered to the
Administrator, the Regional Administrator, the State, and the
registered agent of corporate violators. ?2art l35 provides
that the date of service of the notice is -he date of postmark.

Through Section 505, Congress has fa: ioned a distinct
role for private enforcement under the Clean Water Act. The
opurposes of the citizen suit provision are to spur and supplement
government enforcement. The required 60-day violation notices
are designed to provide the Administrator (or the State) the
opportunity to undertake governmental enforcement action where
warranted, given Agency priorities and finite resource levels.
Where the government does not pursue such action, the citizen
enforcer with standing may act as a "private attorney general”
and bring the lawsuit independently, for civil penalties and.
injunctive relief.

Historically, in the majority of cases the regions
have not initiated federal referrals as a result of citizen
notices, and thus the citizens are allowed to serve the role of
"supplemental™ enforcers. This is reasonable in terms of
best use of the Agency's finite resources, and the consistent
setting of federal enforcement priorities, w~hich should not
necessarily be driven by citizen enforcement priorities.

Experience suggests that private enforcement is useful in
helping to achieve Clean Water Act goals and to promote Clean
Water Act compliance. dHowever, it i1s important for the Agency
.to monitor citizen lawsuits to the extent possible to ensure
proper construction of regulatory requirements and avoid proble-
.matic judicial precedents. It is also a good idea for the



federal government to support the citizens where feasible, such
as by filing amicus briefs in appellate courts, in order to
advance our federal enforcement interests. Examples of amicus
curiae briefs which have been filed on behalf of citizens so far
include those in Sierra Club v. Union 0il Co. (9th Cir.), Sierra
Club v. Shell 0il Co., (5th Cir.), and Chesapeake Bay Foundation
v. Gwaltney of sSmithfield, Ltd. (4th Cir. and S. Ct.).

Recent CWA Amendments Affecting Citizen Suits

The Water Quality Act (WQA) of 1987 amended the Clean
Water Act, effective February 4, 1987, in two ways respecting
citizen suit authorities and responsibilities. Generally, the
amended CWA requires tnat the Administrator and the Attorney
General receive copies of complaints and proposed consent
decrees in citizen enforcement suits. 1In addition, citizen
suits for civil penalties may now be precluded, in some cases,
by administrative penalty actions.

WQA §504 provides as follows:

Section 505(c) .is amended by adding at the
end thereof the following new paragraoh:

"(3) PROTECTION OF INTEREST3 OF UNITED
STATES. - Whenever any action is orought
under this section in a court of the United
States, the plaintiff shall ser : a copy of
the complaint on the Attorney Ge:.eral and
the Administrator. No consent judgment
shall be entered in an action in which the
United States is not a party prior to 45 days
following the receipt of a cooy of the pro-
posed consent judgment by the Attorney General
and the Administrator."

OECM-Water Division and the Office of Water are presently
working on proposed regulations to govern service of the com-
plaints and consent decrees, which will be published in the
Federal Register shortly.

WQA Section 314 amends CWA §309 (governing federal
enforcement actions) to add new subsection (g), authorizing
federal administrative penalty actions. New CWA §309(g)(6)(A)
and (B) provide that citizens may not bring civil penalty
actions under Section 505 for the same violations for which (1)
the Secretary (Army Corps of Engineers) or the Administrator
has commenced and is diligently prosecuting an administrative
action under Section 309(g); (2) the State has commenced and is
diligently prosecuting an action under a comparable state law;
or (3) the Secretary, Administrator or State has issued a final
order and the violator has paid a penalty under $§309(g) or
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comparable state law; unless (a) the citizen's complaint was
filed prior to the commencement of the administrative action,
or (b) the citizen's 60-day notice was given (in accordance
with 40 CPFR 135) prior to commencement of the administrative
action, and the complaint was filed before the 120th day after .
the- date on which the notice was given.

Thus, under these new amendments, it will be necessary for
the Agency to keep track of when citizen notices are served
(i.e., postmarked), when complaints are filed, and when proposed
consent decrees are received. Moreover, £ZPA and DOJ need to
clarify procedures for deciding how, if at all, to review and
respond to citizen enforcement activity. The following sets out
the Agency's procedures, in conjunction with D0OJ, to implement
these responsibilities. '

Procedures

(1) Violation Notices

When EPA Headquarters receives a copy of a citizen
violation notice, thne notic2 is routed to the Associate General
Counsel for Water. That office logs in t=2 notice, files the
original, and forwards copies of the noticis to the Associate
Enforcement Counsel for Water (OECM-Water “ivision), and the
Director of the Jffice of Water gnforceme- and Permits, or the
Director of the Office of Wetlands Protect on, as appropriate.
Under 40 CFR 135, each Regional Administrator must also receive
a copy of the notice directly from the citizen; some regions
have internal tracking systems, usually handled by the Water
Management Divisions. In addition, the Office of Wetlands
Protection will forward Clean Water Act §404 notices to their
courterparts at the Army Corps of Engineers.

Since late 1983, OECM-Water has kept a region-by-region,
chronological log of these citizen notices, recording the name of
one notifier and the potential defendant, the location of the
facility, and the date on the notice letter. (Recently, OGC
has begun recording the "date of postmark," w~hich is the official
date of service under the regulations.)

In the regions, the general practice nas been for Water
Division personnel or Wetlands program personnel to investigate
the compliance record of the noticed facility, and to contact
the state (if the state runs an approved NPDES orogram) to
inquire what, if any, enforcement action the state intepds to
take. The program office then makes a determination, with the
Office of Regional Counsel, as to whether to initiate a federal
enforcement action to address the alleged violations. Thls
memorandum is not intended to change the procedures tne regions
use to evaluatz and respond to the notices.



(2) COmgf;ihts

_ As in the case of violation notices, at Headquarters the
Complaints are routed through the Office of General Counsel, to
OECM-Water Division and the appropriate program office. The
Office of Wetlands Protection will forward Clean Water Act §404
complaints to their counterparts at the Army Corps of Engineers.
OECM-Water and the Office of Water are currently working together
to amend 40 CFR 135 to include requirements relating to service
of complaints on EPA and DOJ. Wwe expect these regulatory
provisions to require citizen plaintiffs to send copies of
complaints to the Regional Administrator in addition to the
Administrator and the Attorney General. 1In the interim, OGC is
sending copies to the Regional Counsels. OECM-Water Division
keeps a log of the citizen complaints. Attached for your
information is a copy of the log which reflects citizen complaint
activity through the end of fiscal year 1987.

The regions will retain the authority to recommend whether
to initiate a federal enforcement action against the citizen
suit defendant (e.g., by intervention in the citizen suit, by
filing a separate suit, or by commencing an administrative -
action) in order to address the defendant's violations. The
regions will also normally have the lead on monitoring active
citizen suits from notice and filing to conclusion, within their
discretion and as resources permit. Howe =2r, Headquarters
will get involved in the citizen enforceme :t action where
national legal or policy issues arise which merit federal
attention (other than intervention as a party to address the
underlying violations), and each Region is requested to notify
OECM-Water Division whenever such an issue comes to the Region's
attention.

For example, Headquarters generally will take the Agency
lead, working with the Policy, Legislation and Special Liti?ation
(PLSL) Section of the Department of Justice, where issues o
national law or policy arise which call for participation as
amicus curiae in the district or appellate courts. In such
situations, OECM-Water wiil be responsible for coordinating
with PLSL, OGCWater, the appropriate Office of Regional Counsel,
and the Office of Water to decide collectively (1) whether govern-
ment action on a specific issue arising in a citizen suit is
warranted, (2) what the government's action should be, and (3)
what roles the participating offices will play in pursuing any
appropriate action. This type of participation might occur
most often in the context of appeals from judgments in citizen
suits. However, the Agency will employ the same procedures 1n
deciding whether and how to pursue Federal participation on the
District Court level. Examples of issues which the United
States has addressed to date in this context include the scope
of the upset defense, whether the U.35. can be bound by settlements
of suits between private parties, and whether citizens may
pursue penalties for wholly past violations.

VAN



(3) Congggt Decrees

The proposed consent decrees, like the violation notices
and the Complaints, are routed through the Office of General
Counsel to OECM-Water Division and the appropriate program
office. The Office of Wetlands Protection will forward Clean -
Water Act §404 proposed consent decrees to their counterparts
at the Army Corps of Engineers. Until 40 CFR 135 is amended to
require that copies be sent to the Regions also, OGC will send
copies to the Regional Counsels. OECM-Water Division keeps a
log of these proposed consent decrees. Attached for your
information is a copy of the log which reflects consent decree
activity through the end of fiscal year 1987.

Once a copy of a proposed consent decree is received, the
United States has 45 days within which to review the proposed
consent decree and submit comments, if any. OECM-Water will
solicit comments from the appropriate Office of Regional Counsel,
to formulate the Agency's position on any issues which may
arise in the citizen consent decree. Unless different arrange-
ments are made (e.g., if Federal intervention is contemplated
to obtain further relief), OECM-Water will take the lead for the
Agency in coordinating with DOJ to formulate proper action by
the United States in response to a proposed consent decree,
such as a comment letter to the court, wh-=never necessary or
advisable. . : :

A region will have the opportunity, = its discretion and
as resources allow, to offer timely case-specific comments on
the adequacy of relief in a proposed citizen suit settlement.
OECM-Water will consider comments, if any, from the Region
received within 35 days after the date the settlement is logged
in by the Administrator's office. In any event, the United ‘
States is not obliged to offer any comments to the court. Our
position has consistently been that the federal government is
not bound by the terms of citizen settlements or Jjudgments, as
the U.S. has interests distinct from any private litigants, and
cannot be deprived of the opportunity to bring a subsequent
action for more complete relief, should circumstances warrant.

PLSL/DOJ will provide copies to OECM-Water and the
appropriate Regional Counsel of any correspondence submitted to
the court or parties in CWA citizen suits and will work with
designated EPA representatives in conducting any follow-up
activity which results.

_ If you have gquestions regarding this matter, please contact
David Drelich of my staff at FTS 382-2949.

Attachments

cc: Regional Water Management Division Directors
OECM-Water Attorneys
Doug Cohen, DOJ

Nam Dalmar (HRA)
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VI. SPECIALIZED ENFORCEMENT TOPICS

G. FEDERAL FACILITIES
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vI.G.l.

"FEDERAL FACILITIES COMPLIANCE", dated January 4, 1984. See
GM"ZS.* '
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VI.G.2

"Federal Facilities Compliance Strategy," dated November,
1988. See GM=-25 (revised).
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VI.H.1.

"Implementing State/Federal Partnership in Enforcement: State/Federal
Enforcement Agreements", dated June 26, 1984. Superseded by H.3, below.
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VI.H.2.

Policy on Performance-Based Assistance, dated May 31, 1985.
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. THE ADMINISTRATOR

MEMORANDUM
SUBJECT: Policy on Performance~Baged Assistance
FROM: - Lee M. Thomas @Nm
TO: . Assistant Administrators

General Counsel
Inspector General
Associate Administrator
Regional Administrators
Staff Office Directors
Division Directors

I am pleased to issue the attached policy on EPA's perfore-
mance-based assistance to States. This policy represents an
important step in the continuing effort to achieve environmental
results through a strong EPA/State partnership.

Our assistance to States covers a wide range of continuing
environmental programs. In the past, the process for developing
and managing assistance agreements has varied significantly among
programs and Regions. This policy establishes an Agency-wide
approach toward negotiating assistance agreements, conducting
oversight of those agreements, and responding to key oversight
findings. While the aim of the policy is a consistent approach
across Agency programs, it retains considerable flexibility for
Regions to tailor assistance agreements to the unique environ-
mental conditions of particular States.

. This policy is effective immediately. The accompanying
Question and Answer Package explains how FY'B6 assistance agree-
ments will be expected to comply with it and details the rationale
behind major policy components.

. The Deputy Administrator will monitor implementation of the
Policy on Performance-Based Assistance and issue special instruc-
tions as necessary. I expect Assistant Administrators to advise
the Deputy Administrator of actions planned or taken to make their
program policies, guidance and procedures fully consistent with
this policy within thirty days.

7250
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Regional Administrators are responsible for ensuring that
their staffs and States receive, understand and begin to apply .

this policy package to their assistance activities. To assist

in its prompt and proper implementation, members of the task .
force and staff instrumental in the development of this policy
have agreed to make Regional visits to explain and discuss it.

, I would like to commend the task force that developed this
policy, whose members included managers and staff from EPA's
Headquarters ‘and Regions, and State Environmental Directors,
and representatives from the Washington-based Executive Branch
Organizations. 1I believe they have done an excellent job and
hope their effort can serve as a model for future EPA/State

‘decision-making.

I look forward to strong Agency commitment to this policy.
You can be assured of my full support as EPA and the States move
forward with its implementation.

Attachments



POLICY ON PERFORMANCE~-BASED ASSISTANCE

I am pleased to issue this EPA Policy on Performance-Based
Assistance. This document was developed by a task force composed
of representatives from EPA Headquarters and Regions, State envi-
ronmental agencies and Executive Branch Organizations to establish

a consistent, Agency~wide approach toward negotiating and managxng
assistance agreements with States.

The three major components of the policy describe how assis-
tance agreements should be negotiated, how a State's performance
against negotiated commitments should be assessed, and what actions
should be taken to reward accomplishments and correct problems.

The overall approach is one of EPA/State cooperation in setting
and attaining environmental goals through effective State programs.

I anticipate strong Agency commitment to the principles of
this policy and look forward to the strengthening of the EPA/State
partnership I believe will result from this approach.

Lee M. Thomas Date
Administrator
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EPA POLICY ON PERFORHANCE-BASED'ASSISTANCE

PURPOSE

This policy establishes an Agency=-wide approach which links.
U.S. EPA's assistance funds for continuing State environmental
programs to recipient performance. The approach employs assistance
as a management tool to promote effective State environmental pro-
grams. The policy's goal is the consistent and predictable appli-
cation of the performance-based approach across Agency programs
and among Regions.

Mechanisms for tying EPA assistance to a recipient's accom-
plishment of specific activities agreed to in advance are contained
in EPA's regulations governing State and Local Assistance (40 CFR
Part 35, Subpart A). The degree and manner in which EPA programs
and Regions have applied these regulations has varied greatly.
Through this policy, the Agency articulates how it will consistently
‘manage its intergovernmental assistance. _

am——

COPE

EPA's Regions will be expected to implement the portions of
this policy governing the management of assistance agreements
("Oversight"™ and "Consequences of Oversight®" sections) upon the
policy's issuance. To the greatest extent possible, this policy
should also guide the negotiation of grants and cooperative
agreements for fiscal year 1986.

This policy supersedes all previous policies on performance-
based assistance to the extent they conflict with the approach
outlined below. It elaborates on regulations governing State and-
and Local Assistance (40 CFR Part 35, Subpart A) promulgated
October 12, 1982, and the General Regulation for Assistance Programs
(40 CFR Part 30) promulgated September 30, 1983. This policy does
not replace funding or grant/cooperative agreement requirements
established by Federal statutes or EPA regulations. States applying
. for Federal financial assistance are required to have adequate
financial management systems capable of ensuring proper fiscal
control.

The policy complements and is in complete accordance with
EPA's Policy on Oversight of Delegated Programs (April 4, 1984)
and the Policy Framework for State/EPA Enforcement "Agreements®
(June 26, 1984).

While this policy will refer to all assistance recipients as
"States®" (since States receive most of EPA's assistance for con-
tinuing environmental programs), it applies equally to interstate
and local agencies which receive similar support.



PRINCIPLES AND APPROACH

PRINCIPLES

This policy on performance-based assistance is designed to.
strengthen the EPA/State partnership by ensuring that EPA assis- ,
tance facilitates the implementation of national environmental goals
and promotes and sustains effective State environmental programs.

The policy provides a framework within which EPA and States can’ :
clarify performance expectations and solve problems through a system
of negotiation, according to a predictable but flexible set of
national guidelines. This framework is built around several funda-
mental principles which will also guide the policy's implementation:

o EPA will use performance-based assistance as a management

tool to promote and recognize the effective performance

- of State environmental programs, and to ensure mutual
accountability;

o EPA Regions and programs will retain flexibility to tailor

the gerformance-based approach to their needs and the policy's

guiding principles;

o States and EPA should share a common set of expectations
regarding performance commitments and likely responses
to identified problems. There should be no surprises as
EPA.and States relate to each other under this policy:;

o In negotiating State performance objectives, EPA and the
States will seek realistic commitments and presume good
faith in their accomplishment:;

o EPA and the States should maintaiﬁ continuous dialogue
for the rapid identification, solution and escalatxon
of problems to top level managers:

o EPA is fully committed to the success of State environ-
mental programs and will seek opportunities to acknowl-
edge their accomplishments.

APPROACH

The policy consists of three basic parts. The first section
describes components of assistance agreements and how they are to
be negotiated. The second section lays out EPA's expectations for
the review and evaluation of assistance agreements and escalation
of significant findings. The final section describes how EPA should
respond to the findings of oversight: rewarding strong performance:
applying corrective actions to solve problems; escalating signif-
icant conflicts to top management; and, in cases of persistent pe‘
formance problems, imposing sanctions.



ASSISTANCE AGREEMENT

Clear expectations for program performance are crucial to an
effective EPA/State partnership. Annual assistance agreements pro-
vide a key vehicle for expressing these performance expectations.
Negotiated work programs, contained in an assistance agr&ement, form
a fundamental basis for evaluation of State performance. ‘

An assistance agreement should include three components: 1) a
work program; 2) identification of support (other than federal
assistance funds) a State needs from EPA to accomplish work program
commitments; and, 3) a monitoring and evaluation plan. -

APPROACH

EPA will require that the top national priorities as identified
in Agency guidance be explicitly addressed in all State work pro-
grams. As EPA and States negotiate outputs, national priorities
should be tailored to the real environmental conditions of each State
and Region.

Assistance agreements may include outputs based on a State's
priorities if those activities promise to deliver a greater environ-
mental benefit than a national priority. State priorities should
‘represent only those activities allowable under Federal statutes.

The appropriate mix of national and State priorities will vary
from work program to work program, according to the unique features
of each environmental program in each State. Regional offices must
exercise their judgment and negotiate with States over what combina-
tion of national and State priorities can deliver the greatest
environmental benefit with resources available after EPA's top
national priorities have been addressed.

To better facilitate the negotiation of assistance agreements,
the Agency's Operating Guidance should be strengthened through early
State involvement in defining the order and scope of Agency .
priorities, a realistic consideration of funding limitations
throughout its development, and specific identification of top
priorities by Program Offices.

The development and oversight of an assistance agreement should
be supervised by one senior Regional manager. EPA Regional Admini-
strators are ultimately accountable for all assistance agreements
made with States and should be familiar with the significant
outputs and conditions of each agreement. They will be respon-
sible for all major assistance-related decisions.

Assistance agreements may be amended by mutual agreement of
the Regional Administrator and his/her State counterpart. major
change in national or State priorities, environmental emergencies,
and the discovery of greatly overestimated commitments are examples
of the types of circumstances which may necessitate renegotiation.

A
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WORK PROGRAM

The work program should specify the outputs a State will pro—
duce under its federal assistance award (including the State match
and level of effort) 3nd the resources and time frames far completing
the outputs.

© Outputs shculd be measurable commitments, . reflective

to the extent possible of real environmental results.
They should be ambitious but realistic commitments =--
achievable objectives rather than lofty goals.

O Work programs should focus on the objectives a State
will meet, not how the State will accomplish an output.

o Past performance should affect work programs. The good
or poor performance of a State (or EPA) identified through
oversight should influence the outputs and conditions
contained in the next annual assistance agreement.

0 Work programs should specifically identify completion
timeframes for outputs. EPA may also specify interim
milestones and reporting requirements based on the
priority needs of national programs and in keeping with
good management practice. Reporting required under an
assistance agreement should be consistent with EPA's
information systems.

o States should draft their work programs but may request
assistance from EPA Regions in developing them.

© States should be encouraged to volunteer a comprehensive
work program that indicates activities, if any, outside
those paid for with the federal and State funds included
in the federal assistance agreement budget. Awareness
of State responsibilites not related to federal assistance
greatly enhances EPA's understanding of the scope of
State environmental programs. Should a State choose to
submit plans for its entire program, it need not indicate
resource levels, but only program activities. EPA will
not examine these activities in the course of assistance
oversight except when necessary to ascertain the cause
of a performance problem or to identify the corrective
action which can best address a problem.

SUPPLEMENTAL EPA SUPPORT TO STATES

An assistance agreement should describe the types of support
EPA will endeavor to provide in addition to an assistance award to
enable a State to meet its work program outputs. Regions should
consult with Headquarters about support which will require Head-
quarters action.



o The assistance agreement should describe the specific
research, technical advice, guidance, regulations, :
contractor assistance or other support EPA will furnish -
States to enable them to fulfill specific work program
outputs, making clear that accomplishment of the outputs
is contingent upon the receipt of the EPA support. 1If
EPA does not furnish the support described in themassistance
agreement, the State will be relieved of output commitments
contingent upon that support.

EVALUATION PLAN

The final component of an assistance agreement is a plan
‘for EPA's evaluation of State performance. The evaluation plan
should be mutually acceptable to EPA and a State.

o The plan should outline the schedule and scope of review
EPA will conduct and should identify areas the evaluation
will focus on.

J

o An evaluation plan must specify at least one on-site
review per year, performance measures, and reporting
requirements.

ASSISTANCE OVERSIGHT

EPA should oversee assistance agreements both informally and
formally. Regions and States should maintain continuous dialogue
so that States may alert EPA to problems they are experiencing and
EPA can monitor State progress toward accomplishing outputs. EPA
should also periodically conduct a formal evaluation of State per-
‘formance. Oversight should identify the successes and problems
States have encountered in meeting their commitments. Oversight
also entails the joint analysis of identified problems to determine
their nature, cause, and appropriate solution, and the escalation
of significant £indings (both positive and negative) to top managers
in the Region and the State.

APPROACH

The formal assessment of State performance under assistance
agreements should occur as part of EPA's comprehensive review
and evaluation of State programs. This process is governed by
EPA's Policy on Oversight of Delegated Programs which states
that evaluations should focus on overall program performance
(within a given program), rather than individual actions; they
should be based on objective measures and standards agreed to
in advance; they should be conducted on~-site at least once a
year by experienced, skilled EPA staff; they should contain no
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surprises for States regarding content or expectations; and
results should be documented in a written report.

. EPA should adhete to these principles of oversxght and td
the scope and schedule of evaluatlon agreed to in the assistance
agreement.

C—

FEATURES

o States are responsible for notifying EPA in a timely manner of
problems they experience in trying to accomplish their outputs.
Likewise, EPA is responsible for promptly notifying States of
its inability to supply promised support.

o Formal and informal evaluations by EPA should be constructive,
conducted in the spirit of promoting good performance through
problem=-solving, not fault-finding.

o EPA's review and evaluation should emphasize overall performance
within each program, concentrating on the composite picture
revealed by total outputs and the quality of accomplishments.

o EPA should focus on a State's performance against work program
outputs and conditions unless other aspects of a State's program
(procedures, processes, other activities) must be examined to
analyze a problem or find its appropriate solution.

o0 Formal review of State performance under the assistance agteeme‘
will entail, at a minimum, one on-site annual evaluation of eac
assistance agreement.

o Review and evaluation of assistance agreements should be con-
ducted by skilled, experienced EPA evaluators.

o Oversight findings, successes as well as problems, should be
documented to establish an accurate record of State performance
over time.

.0 Asgistance oversight should use existing reporting and evaluation
mechanisms to the extent possible.

CONSEQUENCES OF OVERSIGHT

Once the assistance oversight process has identified and
documented areas in which States have had success or difficulty
in meeting their commitments under the assistance agreement, EPA
should respond to those oversight findings. Potential responses
range from rewards and incentives for good performance, application
of corrective actions to solve uncovered problems, and the imposi-
tion of sanctions to address persistent, serious performance probfM
lems.
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APPROACH TO OVERSIGHT RESPONSE

The Agency's goal in providing performance-based assistance
is to promote national program objectives by supporting effective
State environmental programs. Actions in response to oversight
findings will be oriented toward finding the most effective
ways to maintain or improve a State program's performance.
Wherever possible, EPA should acknowledge .excellent performance.
~and help States solve problems which impede performance through
corrective actions.

If problems regarding State achievement of work program
commitments persist, EPA should pursue corrective steps as.
necessary based on experience with a given State. 1In general,
sanctions should be imposed only when corrective actions have
failed to solve persistent, significant performance problems.
Before taking any sanction against a State, EPA should raise
the performance issue to the highest levels of the Region and
State necessary to negotiate an effective solution to the
underlying problem. Sanctions should not be necessary if both
parties are explicit, straightforward and realistic in their
expectations of one another and approach the assistance agreement
process in the spirit of cooperation.

INCENTIVES

© When a State meets its negotiated commitments or other-
wise demonstrates success, the EPA Regional Office

- should take steps to acknowledge excellent State
performance at the conclusion of the oversight review
or at the end of the assistance agreement period.

o EPA is committed to publicizing State program success.
Assured recognition of a State's environmental achievements
is one of the most effective incentives at EPA's disposal.
Publicizing accomplishments also benefits States with per-
formance problems by providing them with models for success.

o In general, when a State demonstrates steady progress or
a sustained level of high performance against negotiated
commitments, EPA will institute the most appropriate rewards
for achievement and incentives to promote continued success.
Possible actions include but are not limited to:

= Reducing the number, level, scope and/or
frequency of reviews, reporting, or in-
spections to the minimum necessary for
effective national program management;

- Increasing State flexibility in using funds
for special projects or State priorities;

- Offering financial incentives (within existing
resources), such as supplemental funding:;



- Publicizing program successes through joint
media presentations, awards, special letters
of commendation to the Governor, or technology
transfer to other States, EPA Regions ‘and
Readquarters. : '

. CORRECTIVE ACTIONS | -

"0 When oversight review uncovers a performance problem and
determines its cause, EPA and the State must act on those
findings by taking appropriate corrective steps.

o Regions must initiate discussions with those States where
problems have emerged, and work cooperatively with them to
establish effective remedial strategies. This negotiated
strategy should specify the time frame during which EPA will
expect the problem to be resolved, and any interim milestones
that will be necessary to monitor State progress.

o Regions and States should follow a corrective action strat-
egy based on the unique history and needs of a given State.
This policy does not prescribe any particular sequence of
corrective actions which must be undertaken, nor does it
link specific corrective actions to particular types of
performance problems. '

o Possible corrective actions include but are not limited to:
providing EPA technical or managerial assistance, training.
or additional resources; increasing the number and/or fre{
quency of reporting and oversight requirements; and shiftaimg
State resources or otherwise renegotiating the assistance
agreement.

o If a Region is not able to provide a particular essential
type of specialized assistance to a State, the Region should
bring this corrective action requirement to the attention
of Headquarters program managers for action as appropriate.

o The intent of this policy is to see that EPA assumes a
constructive approach in responding to State performance
problems. When corrective actions have failed, or EPA and
a State cannot agree on a corrective action, the Region
may consider imposing a sanction. If a sanction is contem-
plated, the performance issue should be escalated to the
highest appropriate level of EPA and the State. The follow-
ing sequence should be observed whenever possible to ensure
that significant problems receive prompt attention and are
solved expeditiously:

a. The Regional Division Director responsible for
managing the assistance agreement will raise the
issue to the attention of the Deputy Regional
Admininstrator or Regional Administrator and advisegg
his/her State counterpart of this notification.
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b. The Regional Admin1strator will petsonally contact
the State Environmental Director or other appropriate
State manager to attempt to reach agreement on a-
corrective action, and to discuss the contemplated
sanction.,

Ce National Program Managers should be advised"of any
State program problems warranting a sanction, and
should be notified of any final decision to take
such action.

d. 1If negotiations between the Regional Administrator
and State counterpart fail to solve the problem,
the Regional Administrator should judge under what
circumstances notification of the Governor should
occur. :

SANCTIONS

(o]

Regional Administrators must recognize that national re-
sponsibility for any State environmental program continues
after the imposition of a sanction. They should make ar-
rangements for completion of crucial outstanding outputs
and should take steps to promote and sustain activities
the State is performing effectively.

As with corrective actions, any decision to impose a
sanction must be based on EPA's particular experience
with any given State. The Regional Administrator is
responsible for determining when a problem may be signif-
icant enough to warrant such action, and for determining
the appropriate type of sanction to apply.

Gurrent regulations detail those sanctions traditionally
avajilable to EPA. They include: stop=-work actions,
withholding payment, suspension or termination of agree--
ment for cause, agreement annulment, and other appropriate
judicial or administrative actions.

Adjusting the schedule for award or payment of assistance
funds to quarterly, semi-annual, or other similar restrictive
disbursement schedules is considered a sanction under the
terms of this policy. (The customary mechanisms for the
release of funds, such as standard letter of credit
procedures, are not affected by this policy.)

40 CFR Part 30 Subpart L details formal procedures for
resolving EPA/State disputes concerning assistance
agreements. These procedures provide the opportunity
for a State to document the grounds for any objections
to the imposition of a sanction and for EPA to review
its decision and address the State's objections on the
basis of a written record.



Policy on Performance-Based Assistance
Question and Answer Package

PURPOSE
1. Wwhat is the purpose of this policy?

This policy lays out ‘a framework for managing"EPA's
assistance to States for continuing environmental-programs.
It ties performance against negotiated work ptogram outputs to
federal financial assistance funds. It provides a consistent -
approach for managing assistance programs through negotiating
work outputs, overseeing States' performance against agreed
upon commitments, solving problems through corrective action
strategies, and imposing sanctions when corrective actions
have failed or EPA and a State cannot agree on a correctxve
action strategy.

Although the policy aims for a consistent approach toward
managing assistance agreements, it provides Regional managers
with flexibility to use their best judgment in applying the
provisions of this policy to specific conditions that exist
within their Regions and among programs.

TIMING
2. How will this policy affect FY'86 assistance agreements?

Any FY'86 assistance agreement negotiated after the
issuance of this policy will be expected to conform to
all of its provisxons. .

Assistance agreements for FY'86 agreed upon prior to
. the issuance of the Policy on Performance-Based Assistance
will not have- to be renegotiated. However, EPA's Regions
will be expected to manage those assistance agreements
according to the approach outlined in the "Oversight®” and
"Consequences of Oversight®™ sections of the policy.

FY'86 assistance agreements may be amended if a Region
and State both agree to do so, under the terms of governing
regulations.

All assistance agreements for FY'87 will be negotiated
and managed according to this policy.
PRIORITIES

3. Why should EPA assistance support .some State priorities
in addition to national priorities?

"State priorities” refer to activities which are allow-
able for funding under federal statutes and which, althougnl
not always important enough nationwide to warrant a place
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on or at the top of the national priority list, are of

great concern to a particular State due to that State's
unique environmental conditions. Recognizing that each of
EPA's continuing environmental programs requires a combination
of Federal and State resources, EPA may direct some—of its
assistance to support what States view as their most '
significant initiatives, if those activities promise to
deliver a greater environmental benefit than a natjional ,
priority. (National priorities include Regional priorities).
In many instances, a State's priority activities will cor-
respond closely to the list of national priorities in a
given program, but the State may wish to distribute resources
among those activities with a slightly different emphasis.
The Regions have flexibility under this policy to negotiate
support for those activities, consistent with Program
Guidance. ‘

How is the proper balance between national and State
priorities to be achieved?

The appropriate mix of national and State priorities
will vary from work program to work program, according to
the unique features of each environmental program in each
State. After ensuring that top national priorities as
identified in the Agency Operating Guidance and Regional
Guidance are included in a work program, Regional officials
must exercise their judgment and negotiate with a State
over what combination of national and State priorities can
deliver the greatest environmental benefit given the remaining
resources available.

GUIDANCE

5.

How should the Agency Operating Guidance be refined to
facilitate improved work planning?

EPA's annual Operating Guidance should clearly arti-
culate national priorities. The Agency Priority list should
be limited to those top priorities across all media. Each
Program Office should also list priority activities in its
media area, ranking them and identifying those which must
be reflected in every State work program. The Program Office
and Agency priority lists should complement one another.

EPA will involve states early on in defining the order and
scope of Agency and Program Office priorities.

EPA Regions should negotiate work program outputs based
upon priorities as identified and ranked in the Guidance.
Carefully delineated priorities will help ensure work programs
that contain clear and measureable output commitments.



ESCALATION

6. What is the purpbse of the escalation sequence outlined in
the policy? : ' :

The Policy on Performance-~Based Assistance esTablishes

a problem=-solving approach toward managing EPA assistance to
States. It has been designed to promote the prompt identi-
fication and resolution of any problems States encounter in -
trying to fulfill the output commitments they agree to meet.
The purpose in laying out a process by which issues can be
surfaced quickly up the chain of command in both Regions and
States is to ensure that significant problems receive the
prompt attention of managers capable of solving those problems
expeditiously. This sequence was included in the policy to

" address concern that State performance problems too frequently
lie unattended at the lower levels of Regions and States where
they become bigger problems.

While this process calls for consultation with State
representatives and notification of the National Program
Manager, EPA's Regions are responsible for managing the
escalation sequence and rendering any final decision to
impose a sanction.

7. Under what circumstances should the escalation sequence be
followed?

The escalation sequence was designed specifically as a"
mechanism for obtaining quick decisions on whether EPA will
impose a sanction on a State demonstrating performance pro-
blems. By establishing a predictable process for addressing
these major conflicts, the policy seeks to expedite, not en-
cumber with formality, resolution of the most serious problems
likely to be encountered in an assistance relationship. While
this escalation sequence applies uniquely to decisions regarding
sanctions, the policy encourages the escalation of any signi-
ficant information (positive and negative) regarding the per-
formance of a State program within both Regions and States as
appropriate.

QUARTERLY DISBURSEMENTS

8. Why does this policy classify quarterly disbursement schedules
(or similar restrictive disbursement schedules) as sanctions?

Quarterly disbursement schedules involve awarding a
portion of a State's grant each quarter or imposing quarterly
performance-based restrictions on standard payment procedures.
The Task Force agreed that putting States on quarterly or
semi-annual disbursement schedules makes it difficult for

270 TN
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States to plan their programs, which are generally based on
a yearly cycle. The Task Force felt that this type of action
would signify a lack of faith in a State's ability to perform.
Consequently, the Task Force viewed this type of action as a
sanction which would reflect a State's inability te—-perform.

.As with other sanctions, quarterly disbursement schedules,

should not be imposed before attempting to resolve the problem
through more cooperative efforts (corrective actions) or after
a demonstration of continued past performance problems by a
State. As with all sanction decisions, the decision to place
a State on a quarterly disbursement schedule should be made

at the highest level of the Region.

A quarterly disbursement schedule signifies that the

-recipient's performance would be reviewed after each quarter

to determine whether full release of funds would be made
for the next quarter. Under the policy, putting a Stacte
on this type of schedule is considered to be a sanction.

Does this policy affect draw-downs under the letter of credit
or other payment mechanisms?

The customary mechanisms for the release of funds are
not affected by this policy. For example, letter of credit
procedures, which are used by most Regions, provide a
system whereby the recipient may promptly obtain the funds
necessary to finance the Federal portion of a project, and
which precludes the withdrawal of funds from the Department
of the Treasury any sooner than absolutely necessary.
(Payment procedures are described in the Assistance Admini-
stration Manual, 12/3/84, Chapter 33.) However, to the
extent that Regions impose performance-related restrictions
on letter of credit or other payment mechanisms, these
restrictions would be considered a sanction under the policy.

How will this policy affect States currently on quarterly
disbursement schedules?

. Currently, a number of States are on quarterly disburse-
ment schedules, primarily under the RCRA program. This policy
does not prohibit the practice of imposing a quarterly schedule
on a State, but it does consider this practice a sanction.

It is not necessary to amend FY'85 or FY'B6 assistance agree-
ments that already place States on quarterly disbursement.
schedules. However, States should not automatically be either
extended or taken off of quarterly schedules for the following
year's grant cycle. In deciding whether to continue or dis-
continue quarterly disbursements, Regions should review State
performance. A decision to continue or discontinue a quarterly
schedule should be based on the presence or absence of
performance problems, or successful or unsuccessful attempts

to resolve the problems through corrective steps. Regional

and programatic differences call for Regional managers to

use their best judgment in making such decisions. >

[
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11.

12.

13.

14.

-5—

what does this policy imply for withholdinq funds for
problems that are not directly related to a State's perfor-
mance of negotiated outputs under the assistance agreement?

This policy relates primarily to a State's performance
of negotiated outputs under an assistance agreement, The
decision to withhold funds from a State for outputerelated
problems is a sanction which should be preceded by appropriate

corrective actions and notification of high=-level managers.

However, funds are sometimes withheld for problems not directly
related to a State's accomplishment of negotiated outputs
under an assistance agreement. This may occur as a result

of problems with a State's financial reporting and accounting
system. For problems resulting from improper fiscal manage-
ment or administrative practice (but not directly related to

a State's performance on work outputs), the Regions may withe

-hold funds in accordance with governing regulations.

- OTHER QUESTIONS AND ANSWERS

Do assistance administration procedures need to be changed?

No. The policy was developed carefully so as not to
conflict with the Agency's existing procedures for managing
assistance agreements. Procedural details for administration
are provided in the current (12/3/84) Assistance Administratior
Manual and they are consistent with the policy.

Why does the policy encourage the submission of comprehensive
State work plans but not require them?

The current policy is consistent with existing requlations
for State and Local Assistance (40 CFR Part 35, Subpart A).
The policy encourages but does not require States to volunteer
a comprehensive work program that indicates all activities
the State is conducting under its environmental program.

why does this policy call for a mutually ‘acceptable evaluation
plan?

The policy calls for EPA's evaluation of State performance
to be described in a plan that is mutually acceptable to EPA
and the State before the assistance agreement is finalized.
This is consistent with the regulation which calls for the
Regional Administrator to develop an evaluation plan in consul-
tation with the State, and it reflects the principles of EPA's
Policy on Oversight of Delegated Programs. Under the policy,
changes to the original evaluation plan could occur as corr-
ective actions.



15.

16.

17.

18.

How can the assistance agreement be amended?

Both the policy and the regulation allow for the assist-
ance agreement to be amended at any time by mutual agreement
between the Regional Administrator and the State._TFEither

_party (State or Region) may ask for amendment of the assist-

ance agreement. (See 40 CFR Part 30-700, Subpart G.)

Do Regions have discretion to devise corrective action
strategies and determine the timing and sequence of
corrective actions?

Yes. Regions should attempt to implement corrective
action strategies which respond to the problem in a timely
and appropriate manner.

Why doesn't the policy deal with the “"quality®™ of outputs?

While this Policy on Performance-Based Assistance
focuses on State performance against measureable outputs,
it complements and is in complete conformance with EPA's
Policy on Oversight of Delegated Programs, which calls for
review and evaluation activities which ensure gqualit
State programs. Most of EPA's programs have instituted
evaluation programs which examine not only "beans," but
the quality of those beans. The oversight of work program
outputs should occur as part of a comprehensive examination

~of State program performance.

How do State output commitments relate to SPMS commitments?

EPA should always discuss with States any State
commitments to be included in EPA's Strategic Planning
and Management System. Under a system of performance~based
assistance, it is imperative that work program outputs which

are also SPMS commitments be agreed upon in advance by Regions

and States. Since poor petformance may have fiscal conseguences

under a performance-based system, it would be unfair to hold
States accountable for SPMS measures they were not aware of
or did not accept.
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"Revised Policy Framework for State/EPA Enforcement Agreements", dated
August 25, 1986 (Supersedes H.l). See also GM-41, revised.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

w y WASHINGTON. D.C. 20460

4""»0“
AUC 2 5 1986
OFrFiICE OF -
'I’Nl ADMINISTRATOR
MEMORANDUM
SUBJECT: Revised Policy Framework for State/EPA Enforcement
; Agreements
FROM: = A. James Barnes /KZUWGN’ ?
Deputy Administraton—t/M
TO: Assistant Administrators &

Associate Administrator for Regional Operations
Regional Administrators

Regional Counsels

Regional Division Directors

Directors, Program Compliance Offices

Regional Enforcement Contacts

I am pleased to transmit to you a copy of the Agency's
revised Policy Framework for State/EPA Enforcement Agreements.
The Policy Framework, originally developed in 1984, along with
program-specific implementing guidance, will continue to serve as
the blueprint for our State/EPA enforcement relationship. The
revised Policy Framework integrates new guidance developed since
its original issuance. It reinforces the Guidance for the FY
1987 Enforcement Agreements Process which I transmitted to you on
April 15, 1986 and should serve as your guide for negotiations
and implementation of the Enforcement Agreements.

Although the intent of the revisions was to incorporate new
policy, the process gave the Agency, with the assistance of the
Steering Committee on the State/Federal Enforcement Relationship,
an opportunity to reassess with the States our original approach.
This process has clearly reaffirmed that the basic approaches we
put in place in 1984 for an effective working partnership are
sound and that all parties continue to be committed to its effective
implementation.

The revisions incorporate into the Policy Framework addenda
developed over the past two years in the areas of oversight of
State civil penalties, involvement of the State Attorneys General

()
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in the Enforcement Agreements process, and implementation of
- nationally managed or coordinated cases. The revisions also
‘reflect, among other things, some of the points that have been
emphasized in my annual guidances on the Enforcement Agreements
process, the Evaluation Report on Implementation of the Agreements,
and the Agency's Criminal Enforcement and Federal Facilities
Compliance draft strategies. o

I am firmly committed to full and effective implemehtation
of the Policy Framework and am relying on your continued.personal
attention to this important effort. I plan to review the Region's
performance in implementing the revised Policy Framework and the
program~-gpecific guidance, particularly the “"timely and appropriate"
enforcement response criteria, as part of my semi-annual regional
vigits.

R " 1 encourage you to share the revised Policy Framework with
your- State counterparts.

Attachments

cc: Steering Committee on the State/Federal Enforcement
Relationship

A Y/
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POLICY FRAMEWORK FOR STATE/EPA ENFORCEMENT - SREEMENTS1/

Achieving and maintaining a high level of compliance with
environmental laws and regulations is one of the most important
goals of Federal and State environmental agencies, and is an essential
prerequisite to realizing the benefits of our regulatory progranms.
While States and local governments have primary responsibility for
compliance and enforcement actions within delegated or approved
States, EPA retains responsibility for ensuring fair and effective
enforcement of Federal requirements, and a credible national deterrence
to noncompliance. An effective State/Federal partnership is critical
tc accomplishing thes=s goals, particularly given limited State and
Federal resources. 7Tne task is difficult and one of the most sensi-
tive in the EPA/State relationship, often compounded by differences
in perspectives on what is needed to achieve compliance.

To establish an effective partnership in this area, and
implement the State/Federal enforcement relationship envisioned
in the Agency Oversight and Delegation policies, EPA called for
State-specific enforcement agreements to be in place beginning
FY 1985 which will ensure there are: (1) clear oversight criteria,
specifiec in advance, for EPA to assess good State --or Regional--
compliance and enforcement program performance; {2) clear criteria
for direct Federal enforcement in delegated States with procedures
for advance consultation and notification; and (3) adeguate State
reporting to ensure effective oversight.

This document is tne Agency's policy framework for implementing
an effective State/Federal enforcement relationship through national
program guidance and Regional/State agreements. It is the product
of a Steering Committee effort involving all major national EPA
compliance and enforcement program directors, State Associations,
State officials from each of the media programs, and the National -
Governors' Association. EPA anticipates that the relationship, and
the use of the agreements first established in FY 1985, will evolve
and improve over time. They will be reviewed, and updated where
_necessary, on an annual basis. The Policy Framework will be subject
to periodic review and refinement. Originally issued on June 26,
1984, the Policy Framework has been updated to reflect additional
guidance developed since that time.

1’ The term Enfc zement Agreement is used throughout to describe tie
document(s), be it an existing grant, SEA, MOU, or separate
Enforcement Agreement, which contains the provisions outlined in

the Policy Framework and related media-specific guidance. (See
- 4 €Ar A—--»—G—\bion Of for"\ AE acaceommmanns

-



. Policy Framework Overview

The Policy Framework applies both to Headquarters program

offices in their development of national guidance and to Regions

in tailoring program guidance to State-specific needs and agreements.
Although enforcement agreements are not required for States which
‘do not have delegated or approved programs, Regions are encouraged
to apply to these States certain policies and provisions where
relevant, particularly advance notification and consultation
protocols. The Policy Framework is divided into six sections, to
address the following key areas:

A.

E.

R R B

State/Federal Enforcement 'Agreements'-' Form, Scope and
Substance (pages 4-7)

: This section sets forth for Regions and States developing
.enforcement agreements, the areas that should be discussed,

priorities, and the degree of flexibility that Regions have in
tailoring national guidance to State-specific circumstances,
including the form and scope of agreements.

Oversight Criteria and Measures: Defining Good Performance
(pages 8-17)

This section is primarily addressed to EPA's national programs,
setting forth criteria and measures for defining good performanc
generally applicable to any compliance and enforcement program
whether administered by EPA or a State. It forms the basis for
EPA oversight of State programs. A key new area that should
receive careful review is the definition of what constitutes
timely and appropriate enforcement response, Section B, Criterion
#5, pages 11-13,

e
4

Oversight Procedures and_Protocols (pages 18-20)

This section sets forth principles for carrying out EPA's
oversight responsibilities, including approach, process and
follow-up.

Criteria for Direct Federal Enforcement in Delegated States
(pages 21-25)

This section sets forth the factors EPA will consider before
taking direct enforcement action in a delegated State and
what States may reasonably expect of EPA in this regard
including the types of cases and consideration of whether a

~State is taking timely and appropriate enforcement action.

It also establishes principles for how EPA should take enforce-
ment action so that we can be most supportive of strengthening
State programs.

Advance Notification and Consultation (pages 26-30)

This section sets forth EPA's policy of "no surprises"” and
what arrangements must be made with each State to ensure the



policy is effectively carried out by addressing planned
inspections, enforcement actions, press releases, dispute
resolution and assurances that publicly reported performance .-
data is accurate. _

F. State Reporting (pages 31-35)

This section sets forth seven key measures EPA will'use, at a
minimum, to manage and oversee performance by Regions and
States. .It summarizes State and regional reporting requirements
for: (1) compliance rates; (2) progress in reducing 51gn1f1cant
non-compliance; (3) inspection activities; (4) formal adminis-
trative enforcement actions; and (5) judicial actions, at
least on a quarterly basis. It also discusses required
commitments for inspections and for addressing significant

) non-compliance.
In addition, it sets forth State and regional requirements for
recordkeeping and evaluation of key milestones to assess the
timeliness of their enforcement response and penalties 1mposed
through those actions.

- Appendices

Appendix A: Annual priorities and implementing guidance
provides a list of the annual priorities for implementing the
enforcement agreements and a summary index of what national
program guidance has been or will be issued by programs to
address the areas covered by the Policy Framework for State/EPA
Enforcement Agreements.

Appendix B: Addendum to the Policy Framework on "Implementing
Nationally Managed or Coordinated Enforcement Actions,”
issued January 4, 1985,

Appendix C: Guidance on "Division of Penalties with State
and Local Governments," issued October 30, 1985.
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A. STATE/FEDERAL ENFORCEMENT AGREEMENTS: FORM, SCOPE, AND SUBSTANCE

N

This section sets forth the form, scope And substance of tﬁe
State/Federal Enforcement Agreements as well as the degree of
flexibility Regions have in tailoring national policy te individual
States. . '

1. What Form Should the Agreements Take?

We do not anticipate the need for a new vehicle or document
for the State/Federal enforcement agreements. Wherever possible,
State/Federal agreements should be set forth in one or more of
a number of existing formats: grant agreements, State/EPA Agreements,
Memoranda of Agreement or Understanding or a statement of Regional
Office operating policy. Where there are mew documents the
appropriate linkage should be made to grants and SEA's as applicable.
To the extent the areas covered by this Policy Framework translate.
into specific output commitments and formal reporting requirements’,
they may belong in the grant agreements as specified in national
program grant guidance. Regions should discuss with the States
at an early stage in the planning process their views on both the
form and substance of the agreements. Once the basic agreements
are in place, Regions should consider most aspects of the written
agreements as multi-year, minimizing the need to renegotiate the
agreements each year. Regions should conduct an annual review
with the States to identify needed revisions and additions to the
agreements to address identified problems or reflect further national
guidance.

2. What is the Scope of the Agreements?

This guidance and the State/EPA agreements cover all
aspects of EPA's civil compliance and enforcement programs,
including those activities involving Federal facilities. The
criminal enforcement program is not included and will be addresse?
elsewhere.

Discussions between EPA Regions and States should cover the
minimum areas listed below:

o Oversight Critgria and Measures: Good Performance Defined
-=-See Section B.

o Oversight Procedures and Protocols =-- See Section C.

o Criteria for Direct EPA Enforcement -- See Seztion D.

o Procedures for Advance Notification and Consultation -- Seec
Section E.

o Reporting Requirements -- See Section F.

7 /C} I et



" However, Regions and States are not expected to duplicate national

Program guidance in their agreements -- we are not looking for
lengthy documents. Written agreements resulting from these
discussions could cover topics which are not clearly specified
elsewhere. If not otherwise specified, national policy . will apply
and should be so stated 1n the state agreements. Although not
required for non-delegated or unapproved programs, Regions are
encouraged to apply certain policies and provisions whete relevant,
particularly advance notification and consultation protoecols.

This Policy Framework and the resulting State/EPA Enforcement
Agreements are intended to enhance enforcement of State and
Federal environmental laws. Each agreement should be careful
to note that nothing in them or this Policy Framework constitutes
or creates a valid defense to regulated parties in violation of
environmental statutes, regulations or permits.

-

3. Parties to the Agreements and Participants in the Process.

It is important to involve the appropriate State and regional
personnel early in the agreements process. In the Regions, this
means involving the operating level program staff and the Regional
Counsel staff along with top management; and in the States it
means the participation of all the organizational units responsible
for making enforcement work, e.g., State program staff, those
responsible for oversight of field operations, staff attorneys,
and the State Attorneys General (AG). The State agency should

" have the lead in establishing effective relationships with the

State AG or State legal staff, as appropriate. The Regions

should ensure that there is adequate communication and coordination
with these other participants in the enforcement process. States
are strongly encouraged to commit advance notification and
consultation procedures/protocols between the State agency and

‘the State AG (or State legal staff, as appropriate) to writing.

The Region should seek to incorporate these written protocols
into the State/EPA Enforcement Agreements (See discussion on
pages 17 and 26-27).

4. What Flexibility do Regions Have?

Regions must be allowed substantial flexibility to tailor
agreements to each State, as the agreements process is intended
to be based upon mutual understandings and expectations. This
flexibility should be exercised within the framework of national

- program policy and the Agency's broad objectives. Specifically,

a. Oversight Criteria:

Oversight criteria would generally be provided in national
program gquidance but Regions should tailor their general oversight
to address environmental and other priorities in the Region or
State, and other specific areas of concern that are unique to

an individual State, includinj any issues raised by the scope

of State enforcement authorities, unique technical problems and
available expertise, and areas targeted for improvement.



In addition, Regions and States should adapt national
timely and appropriate enforcement response criteria to State-
specific circumstances to £1t State authorities and procedures
as follows: .

(i) Timeliness: The national program guidance on Key
‘"milestones and timeframes should be applied to all States
with adjustments to accommodate each State's laws and legal
procedures. Such adjustment can be important particularly
‘where the proposed enforcement action cannot possibly take
place within the proposed timeframes or where a State
chooses to address problems more expeditiously than the
Federal guidelines. The trigger points should be realistic
expectations, but within modest variance from the national
goals. Other adjustments should not be made solely because
_a State program consistently takes longer to process these

- actions due to constraints other than procedural regquire-
ments, e.g., resources. However, if this is the case the
timeframes should serve as a basis for reviewing impediments
with the State to identify how problems can be overcome and
to explcre ways over time for the State program to perform
more efficiently. (See discussion in Section B, p.1l3)

The timeframes are not intended to be rigid deadlines for
action, but rather are: (1) general targets to strive for
in good program performance; (2) trigger points that EPA
and States should use to review progress in individual
cases; and (3) presumptions that, if exceeded, EPA may
take direct enforcement action after consideration of all
pertinent factors and consultation with the State. It is
not the Agency's intention to assume the major enforcement
role in a delegated State as a result of these timeframes.
The trigger points should be realistic expectations, but
within modest variance from the national goals. It must
also be realized that in some programs we need experience
with the timeframes to assess how reasonable and workable
they really are and further, that judgments on what is a
reasonable timetable for action must ultimately be case
specxfxc. For example, complex compliance problems may
require longer-term stud1es to define or achieve an appro-
priate remedy.

(ii) Appropriate Enforcement Response:

(a) Choice of response: National medium-specific program
guidance applicable to State programs on appropriate
enforcement response should be followed (See Appendix A).
There is usually sufficient flexibility within such
guidance to allow the exercise of discretion on how best

to apply the policies to individual cases. The Agency is
making every effort to set forth a consistent national
policy on enforcement response for each program. It is
therefore essential that in setting forth clear expectations
with States this guidance not be altered.




(b) Definitxons of formal enforcement act1ons. Regions
should reach agreement with States as to how certain State .
enforcement actions will be reported to and interpreted by
EPA. This should be based upon the essential characteristijcs
and impact of State enforcement actions, and not merely

upon what the actions are called. National program guidance
setting forth consistent criteria for this purpose should '
be followed, pursuant to the principles listed in $ectxon B,
pages 11-12,

(c¢) Civil Penalties and Other Sanctions: Program guidance
must also be followed on where a penalty is appropriate.
Regions have the flexibility to consider other types of State
sanctions that can be used as effectively as cash penalties
to create deterrence, and determine how and when it might be
appropriate to use these sanctions consistent with national

-guidance. Regions and States should reach understanding on
documentation to evaluate the State's penalty rationale.
Maximum flexibility in types of documentation will be
allowed to the State.

5. Procedures and Protocols on Notification and Consultation:

Regions and States should have maximum flexibility to fashion
arrangements that are most conducive to a constructive relationship,
following the broad principles outlined in this document.

6. State-Specific Priorities:

In addition, while of necessity EPA must emphasize commitments
by States to address significant noncompliance and major sources
of concern, Regions should be sensitive to the broad concerns of
State Programs including minor sources and the need to be responsive
to citizen complaints. Regions should discuss the State's perspective
on both its own and national priorities, and take into account
State priorities to the extent possible.

7. What Does it Mean to Reach Agreement?

To the extent possible, these agreements should reflect mutual
understandings and expectations for the conduct of Federal and
State enforcement programs. At a minimum, EPA Regions must: (1)
be clear and ensure there are "no surprises”; (2) make arrangements
with the States so that actions taken are constructive and supportive;
and (3) tailor the application of the national program guidance
to the States'® programs and authorities. Where mutual agreement
cannot be achieved, clear unilateral statements of policy will
have to suffice, with commitments to try to seek further agreements
over time. Areas where agreements have not been reached should
be clearly identified for senior Agency management attention.



B. OVERSIGHT CRITERIA AND MEASURES: DEFINING GOOD PERFORMANCE ¢

~The first step to achieving strong and effective national
compliance and enforcement. programs is a clear definition of
what constjtutes good performance. Because each of EPA's programs
embodies unique requirements and approaches, good performance
~must be defined on a program-specific basis. Adjustments also
must be made in applying criteria and measures to the States
and Regions, based upon their environmental problems and
authorities. Nevertheless, there are several basic elements
which will generally be applicable to a good compliance and
enforcement program in any of our medium-specific programs.
The following outlines the criteria and measures that form
the common framework for defining a quality program. The
framework is to serve as a guide to the national programs as
they develop, in cooperation with Regions and States, the

criteria they will use to assess their performance in implement1ng'

national compliance and enforcement programs.

The framework is not intended to be adopted word-for-word
by the programs, nor is there any format implied by this list.
What is important are the concepts. This section addresses
only the elements of a quality program. Issues such as how
oversight should be conducted are addressed in Section C. Each
national program may choose to focus on certain elements of
performance in a given year.

These criteria and measures are intended to apply to the
implementing agency, that is, to an approved or delegated
State or to an EPA Region in the event a program is not
"delegated.” Our philosophy is that EPA should be held to
the same standards as we would apply to the States if they
were implementing the program. Portions may also apply to
those non-approved or non-delegated States which are adminis-
tering portions of the programs under cooperative agreements.

CﬁITERION $1 Clear Identification of and Priorities for
the Regﬁlated Community

A quality compliance and enforcement program is based
upon an inventory of regulated sources which is complete,
accurate and current. The data should in turn be accessible,
preferrably in automated data systems which are accurate, and
up-to-date. The scope of coverage for the inventory should
be appropriately defined by each program as it is probably
not feasible to identify every person or facility subject to
environmental laws and regulations, especially when they are
numerous small sources. Those priorities should be clearly
established in national program guidance and tailored to
State~specific circumstances as appropriate.



The inventory of sources or other relevant information on
sources should be utilized as a basis for a priority-setting
system established by the administering agency. These priorities
should reflect and balance both national priorities and state-
specific priorities. A quality program uses those priorities
as a basis for program management. National priorities are
generally set forth in EPA's Operating Year Guidance angd program-.
specific compliance and enforcement strategies. State-specific
priorities should address not only efforts to achieve broad
based compliance but also should assess the expected environmental
impact of targeting enforcement and compliance monitoring to
specific geographic areas or against certain source types.
Ambient monxtoring systems can provide an important point of
departure for priority-setting.

CRITERION #2. Clear and Enforceable Requirements

4 Requirements established through permits, administrative
orders and consent decrees should clearly define what a
specific source must do by a date certain, in enforceable
terms. It is not EPA's intention in this policy framework to
suggest that EPA conduct a top down review of a State or
Regional program's entire regulatory program. However,
areas where provisions cannot be enforced due to lack of
clarity or enforceable conditions should be identified and
corrected.

CRITERION #3 Accurate and Reliable Compliance Monitoring

There are four objectives of compliance monitoring:

- reviewing source compliance status to identify
potential violations;

- helping to establish an enforcement presence;

- collecting evidence necessary to support enforcement
actions regarding identified violations; and

- developing an understanding of compliance patterns
of the regulated community to aid in targeting
activity, establishing compliance/enforcement
priorities, evaluating strategies, and communlcatlng
information to the public.

The two factors in assessing the success of a compliance
monitoring program are coverage and quality.

Coverage: Each program's strategy should reflect a balance
between coverage: (1) for breadth, to substantiate the reli-
ability of compliance statistics and establish an enforcement
presence; and (2) for targeting those sources most likely to
be out of compliance or those violations presenting the most
serious environmental or public health risk,

RPN
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Inspections: Each administering agency should have a -
written ar: reviewable inspec-ion strategy, reviewed and
updated annually, as appropriate: in some programs a
multi-year strategy may be preferable. The strategy
should demonstrate the minimum coverage for reliable
data gather: 3 and compliance assessment set forth in
national program guidance and meet legal requirements
for a "neutral inspection scheme." The strategy should
also address how the inspections will riost effectively
‘reach priority concerr.. and pote tial noncompliers including
the use of self-reported data, c.tizen complaints and
historic compliance patterns. The strategy will be
assessed on whether it embodies the appropriate mix of
categories of inspecti-ns, frequency and level of 2detail.
Inspections should then be carried out in a manner

.- consistent with the inspection strategy.

Source Self-Monitoring and Reporting: The administering
agency should ensure that minimum national requirements
for source self-monitoring and reporting are imposed

and ccmplied with, either through regulation or permit
condition, pursuant to national guidance as appropriate.

- Quality: Each program should define minimum standards for
quality assurance of data : d data systems, and timely and
complete doc.mentation of results. At a minimum, each program
should have a guality assurance program to insure the integrity
of the compliance monitoring program. This guality assurance
program should address essential lab analysis and chain of
custody issues as appropriate.

Insg=ctions: Inspectors should be able to accurately
- document evidence needed -.o determine the nature and
extent of violations, p: .icularly the presence of
significant violations.- ©Documentation of inspection
findings should be tirm » complete and able to support
subsequent enforcement -sponses, as appropriate to the
purpose of the inspect. . n. Federal oversight inspections
should corroborate findings. Oversight inspections are
a principal means of evaluating both the quality of an
inspection program and irnspector training.

Source Self-Monitoring: The administering agency should
have a strategy for and implement gquality assurance
procedures, with sufficient audits and follow-up action
to ensure the integrity of self-reported data.

CRITERION #: High or Improving Rates of Continuing Compliance

The long-term goal of all of our compliance and enforcement
programs is to achieve high rates of continuing compliance
across the broad spectrum of the regulated community. Until
that goal is achieved, compliance rates can fluctuate for
several reasons. In assessing how well an administering
agency ie meetinm +ha Anal of high or imnvawvima w~énec Af

7 2
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compliance, other factors must be assessed in addition to

the overall compliance rate. Improved inspections or inspection
targeting often can result in a temporary decrease in rates

of compliance until newly found violations are corrected and
the regulated community responds to the more vigorous attention
to specific compliance problems. In these instances, a
decrease in the rate of compliance would be a sign of a
healthy compliance and enforcement program. At a minimum,
programs should design mechanisms to track the progress of

all sources out of compliance through major milestones up to
achieving final physical (full) compliance with applicable

~regulations and standards.

D e -

Program quality must also be assessed in terms of how well
the program is returning significant noncompliers to compliance.
The -use of lists of significant violators and specific commitments
to track and resolve significant noncompliance should be
part of the planning process of the administering agency,
and, between States and Regions. The lists should be developed
in consultation with the States and continually updated each
fiscal year and sources on it tracked through to final physical
compliance.

CRITERION $#5 Timely and 5thgpriate Enforcement Response

Quality enforcement programs ensure that there is timely
and appropriate enforcement response to violations. Expectations
for what constitutes timely and appropriate action should be
based upon national program guidance, tailored to the procedures
and authorities in a given State and assessed in regard to
particular circumstances surrounding each instance of violation.
National programs must establish benchmarks or milestones
for what constitutes timely and appropriate enforcement
action, forcing progress in enforcement cases toward ultimate
resolution and full physical compliance. This concept is a
key new feature to our compliance and enforcement program
implementation.

In designing oversight criteria for timely enforcement
response, each program will attempt to capture the following
concepts:

l. A set number of days from "detection”™ of a violation
to an initial response. Each program should clearly
define when the clock starts, that is, how and when
a violation is "detected."

2, Over a specified period of time, a full range of enforce-
ment tools may be used to try to achieve compliance,
including notices of violation, warning letters, phone
calls, site visits, etc. The adequacy of these responses
will be assessed based upon whether they result in
expeditious compliance. -

3. A prescribed number of days from initial action within
which a determination should generally be made, that



12

either compliance has been achieved or an administrative
enforcement action has been taken (or a judicial referral
has been initiated, as appropriate) that, at a minimum:.

® Explicitly requires recipient to take some corrective/
remedial action, or refrain from certain behavior,
to achieve or maintain compliance;
[
* Explicitly is based on the issuing Agency's deter-
mination that a violation has occurred.

® Requires specific corrective action, or specifies a
desired result that may be accomplished however the
recipient chooses, and specifies a timetable for
completion;

° May impose requirements in addition to ones relating
directly to correction (e.g., specific monitoring,
planning or reporting requirements); and

° Contains regquirements that are independently enforce- -
able without having to prove original violation and
subjects the person to adverse legal consequences
for noncompliance.

4. A specific point at which a determination is made
either that final physical compliance has dbeen achieved,
that the source is in compliance with a milestone in
a prior order, or that escalation to a judicial
enforcement action has been taken if such actions
have not already been initlated.

In developing program-specific guidance, this milestone

may be treated more as a concept than as a fixed timetable,
taking into account the fact that the administrative
hearing process and the State Attorney General's actions
are not within the direct control of the administerinj
agency.2/ What is important, is the embodiment of the
concept of timely follow-up and escalation, in requirements
for tracking and management.

S. Final physical compliance date is firmly established
and required of the facility. Although it is not
possible for programs to establish any national
timeframes, the concept of final physical compliance
by a date certain should be embodied in EPA and State
enforcement actions.

6. Expeditious physical compliance is reguired. It may
not be possible for programs to define "expeditious"”
in terms of set time periods, but some concept of
"expeditious®" (i.e., that the schedule will result in
a return to full physical compliance as quickly as
can reasonably be expected) should be embodied in
each program's guidance.

77Sae p. 17, 26-21. vegardin~ *h~ Geata A~canule resnonsihilici~t
for coordinating with the Stace Atiu.ney vvacral or other
legal staffs. . -
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Timeframes established by the national programs for each
of these minimum milestones are principally intended to serve
as trigger points and not as absolute deadlines, unless
specifically defined as such. Whatever timeframes are established
are intended to apply only to Federal requirements as adopted
by the States, and do not apply to State statutes and require-
ments that go beyond those required by Federal law. The
timeframes are key milestones to be used to manage the program,
to trigger review of progress in specific cases, and a presu