
VI .B:.12. 

"EXAMPLE PERMIT --LANGUAGE REQUIRING POTWS TO IMPLEMENT PRETREATMENT 
PROG~S", dated Febi;uary 22, -19as. 



Page Intentionally Blank 



EY-~'!.PLES OF PERMIT LANGUAGE 
REQUIRING POTWs TO IMPLE~t:T 

PRETREATI!ENT ·PROGRAMS . ' · 

February 22, 1985· 

Prepared for: 

U.S. Environmental Protection Agency 
Pen:iits D.ivision 

401 M Street, s.w. 
Washington, D.C. 20460 

Prepared. by: 

JR.B Asso'ciates 
A Company of Science Applications 

International Corporation 
8400 Westpark Drive 

McLean, ·Virginia 22102 

EPA Contract No. 68-01-7043 
JRB Project No. 2-834-07-16i-OO 



Page Intentionally Blank 



REGION II 

tState of New Yorkj 



Page Intentionally Blank 



PR::TR~~~NT PROGR.~~ I~L~TATIO~ 

R::our?.2·-r::~;rs 

Part .I 
Page of 
Facility No.:_ 

A. The pe?T.ittee shall imple::ient the Indust::ial Pretreatcent PrograJ:i in 
accordance '-'ith. the legal a'l..;~oriti~s, .. PC?l~c.i.e.s,, pro.c~dures, .. and financial. 
provisions described in ·the · permit tee's pretreafment program submission 
entitled, 
dated , approved by EPA on , and the General 
Pretreat::ient Regulations (40 CFR 403). At a mini::luc, the following 
pret::eat::ient ic;>le=ientation activities shall be undertaken by the 
per:llittee: 

(1) 

(2) 

(3) 

(4) 

(5) 

Enfo:-ce categorical pretreat::::.ent standards pro:iulgated pursuant _to 
Section 307(b) and (c) of the Act, prohibitive discharge standards as 
set forth in 40 CFR 403.5, and local li:litation specified in Section 

of the (*) (**) vhi·chever· are more ·stringent· or· apply a~ 
the tice of issuance or codification of an (***) • Locally derived 
licitations shall be defined as pretreat:ent standards under Section 
307(d) of the Act and shall not be li::::.ited to categorical industrial 
facilities. 

Issue (***) to all significant industrial users. (***) shall contain 
li:~tations, sa.cpling protocols, compliance schedule if appropriate, 
reporting requirements, and appropriate standard conditions. 

Maintain and update, as necessary, records· identifying the nature, 
character, and· volume · of ·. pollutan·ts contributed ··by significant 
industrial users. Records shall be maintained in accordance vith Part 
II. lO. 3. a. 

Carry out 'inspections, ~urveiilan~~, .. and . ·~onitoring .· ac.tivi ties on 
significant industrial users to determine compliance with applicable 
pretreatment standards. Records shall be maintained . in accordance 
with Part Il. 10.3.a. 

Enforce and obtain remedies for non-compliance by any significant 
industrial . users with applicable pretreatment standards and 
requi::e::ients. 

* 
** 

*•• 

City, Village, County, Town, etc. 
Code, Local La'"'• Ordi~ance, etc. 
Industrial discharge permit, Agreement, Contract, etc. 

. 
I r'._).-~' .. --r-- .. , __ / 
I ' --- / 
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.. 
B. Pu:-suant to 40 C!R 403.S(e), vhenever, on the basis of infor::ation ;:irovided 

to !-.-YSD::C o-: the Water Division Director, U.S. Environ:::ental Protec:ion 
Agency, it has been dete~ined that any source cont:-ibutes pollutants in 
the per:ittee' s treat::ent works in violation of Pretreatt:ient Stand.arcs 
'Exis:ing Sources, t-:ew Source PretTeat.cent Standards or t\at1onal 
Pret:-eat~ent Standards: prohibited dischaTges, subsections (b), (c) or (d) 
of Section 307 of the Clean Water Act, respectively, notification shall be 
provided to the pen:ittee. Failure by the pen:iittee to co~ence an 
appropriate investigation and subsequent enforcement act.ion within 30 days 
of this notification may result in appropriat~. enforce~ent action against 
the source and pen:iittee. 

C. Sat:it>ling 

Note: Effluent li::iitatfons and sampling and analyses requirecents for p_on; 
influent, effluent and sludge vill be identified in Tables l, 2 and 3 of 
Part I of the facility's SPDES Permit. These will be PO'N specific 
and will be inserted at the same time as implementation language, if 
available. lf not, a Teopener clause would be utilized (see SpeciaJ.... 
Condition 1). 

D • Repo-:-t in g 

All pretreat~ent reporting requirements shall be submitted to the following 
offices: 

Departceot of Environmental Conservation 
Regional Water Engineer 

Department of Environment.al Conservation 
~ater Division 
50 Wolf Road 
Albany,:NY 12233-0001 

-or. Richard Baker, Chief 
Permits AdministTation Branch 
Planning & Management Division 
USEPA Region II 
26 Federal Plaza 
New York, ~y 10278 

(applicable only if checked) 
County Health Department 

The per::littee shall notify NYSDEC 60 days· prior to any :ajor proposeiti 
change in slucge disposal method. h"YSDEC may require additiona~ 
pretreatcent tleasures or contro"ls to prevent or. abate an interference 
·1:icident relati~g to s.ludge use or disp.osal. 
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r: The pert!ittee shall provide to NYSDEC a (***) report that briefly 
describes the pe::-::ittee's progra::1 activities over the previous (****) 
months. The initial report shall cover the period from to 

The NYSDEC may modify, w-ithout fo:inal notice, this re?o=:i~g 
requireoent to require less frequent reporting if it is deteri::iined that the 
data in· the report does not substantially change from period to period 
(*****). This report shall be submitted to the above addresses vithin 28 
days of the end of the reporting period and shall include: 

(i) An updated industrial survey, as appropriate • .. 
(ii) Results of '"'astew-ater sampling at the treati:ient plant as specified in 

Part I, Tables l, 2, and 3. 

(iii)Status of Program i~plementation to include: 

(a) Any substantial modifications to the pretreatment program ..as 
originally approved by US EPA to include but not be lic.ited to; 
local limitations, special agreet:1ents and staffing and funding 
updates. 

(b) Any interference, upset or peri:iit violations experienced at the 
POTW directly attributable to industrial users. 

(c) Listing of significant industrial users issued (**). 

(d) Listins of significant industrial users inspected and/or 
monitored during the previous reporting period and summary of 
results. 

(e) Listing of significant industrial users planned for inspection 
and/or monitoring for the next reporting period along vith 
inspection frequencies. 

(f) Listing of significant industrial users notified of promulgated 
pretreatment standards, local standards and any applicable 
requirements under Section 405 of the Act and Subtitle C and D of 
the Resource Conservation and Recovery Act, as required in 40 CFR 
Part 403.8(f)(2)(iii). 

(g) Listing of siguif icant industrial users notif ie.d of promulgated 
pretreatment standards or applicable local standards vho are on 
compliance schedules. The listing should include for each 
facility the final date of compliance. 

** 
*** 

**** 
***** 

Ir.dustrial discharge per:its, Agreements, Contracts, etc. 
Speci!y frequency (seci-annual or annual) 
Six or 12 conths 
The ?eri=.it:ee shall also repor: on the pretreat:ent progra::i 
activ~t1es of all contributing jurisdictions · 
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(h) P_lanned changes in the implementation program. 

(iv) Status of enforceoent activities to include: 

(a) Listing of categorical industrial users, vho failed to suc:.it 
baseline reports or any other reports as specHied in 40 CFR 
403.12(d) and in Chapter Section of the (*) 
(**). 

(b) Listing significant industrial users nor cocplying vith federal or 
local pretreatment standards as of the final compliance date. 

(c) Sut:miary of enforcement activities taken or planned against 
non-co~plying significant industrial users. The pe~ittee shall 
provide public notice of significant violators as specified in 40 
CFR Part 403.8(f)(2)(ii). 

Special Conditions (case-bv-~ase) 

!he follo~ing types of requirements should be inserted into a POTW's SPD~ 
pe:-::iit vhen special circu~stances are encountered, such as continuing 
nonco:?liance or significant or unusual industrial discharges, which could 
cause interference, pass through, or sludge contamination. 

(1) This per:it shall be modified to incorporate appropriate effluent 
limits and sacpling and analysis requirements for priority pollutants 
(substances of concern) based upon available·sampling data. 

(2) The perm.it tee. shall monitor the f olloving major industrial users for 
the pollutants of concern on a [freauencv, e.g., monthlv, quarterlv] 
basis and forward a copy of the results to NYSDEC. 

* 
** 

List Industrial Users 

a. 
b. 
c. 

City, Village, County, Tovn, etc. 
Code, Local Law, Ordinance, etc. 

List Pollutants of Concern 
(Detection limits} 

1. 
ii. 
iii. 
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(3) The per::ittee shall evaluate the impact and, if necessary, establish 
and enforce regulations to control the introduction of septage ~aste 
fro::i co=ercial septage haulers into the POTW. These local 
regulations shall be subject to approval by NYSDEC. 

(4) The perc.ittee shall provide inf or::.ation as required by 40 CFR 
403.12(i) and (j) regarding removal allowance. 

(5) Upon request of NYSDEC considering inf or::.ation ·that receivir.g 
waterbody use cay be il:ipaired, the percittee shall evaluate priority 
pollutant discharge(es) to receiving waters through the following 
combined sewer overflows (CSO's) • If h"YSDEC detert:lines that such 
discharge(s) are significant and--r;"ceiving waterbody use is icpaired, 
the percittee shall investigate the characteristics, nature ar.ci. 
frequency of such discharge, and effects, and present a plan of acti~n 
to reduce the discharge of priority pollutants. 



Pr~T I 

PAR7 r 
VA006C5g3 
?a~e 3 o: 5 

This per~ic shall be modif ie~ or alcernacively revo~ec and reiss~e: 
~o co=?lY ~ith or reflect the evaluations anc/or recc=~encacions of 
che disinfection cask force ·and ~ny resulting ef f luenc scandar~ or 
li~icacicn. 

E?A by lec~er of ~ove=ber 10, 1983 ap?roved the City of Danville's 
?:etrea:~e~: ?ro;ra=. 3y c~is approval, all provisio~s and reg~la­
:ions ccn:ainec a~c referenced in the ?rogra~ are an enforceable 
par: of :his ~?J~S ?er=it. 

1. The Ci:y of Canville shall sub=it for approval co the State ~acer 
Con:rcl Board ~ichin 180 days of che ef feccive dace cf the per~i: 
a 7oxics ~cni:cring ?rogra~. 

2. The Scace ~a:er Control 3oard shall review the sub~i::al of :~e 
Tcxics ~oniccring ?rogram ~i:~in 90 days afcer recei?t of :~e ?rcgra=. 

3. The City of Danville shall i=ple=enc the Toxics ~o~icoring Prcsra= 
~ichin 90 days a~:er no:ificacion of the Scace ~acer Control 3aard 
ap~roval and :he provisions contained ~ithin che ?ro~ra~ shall ~eco~e 
an enforce~ble part of chis SPDES Permit. 
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STATE OF GEORGL-\ · 
DE.?:\R T\~:.NT OF NATURAL RE.SOURCES 
E.!'-JVlRONM:.NTAL.. PROTECTION DIVISION 

PART III 

· Page 12 of 
Permit N=i. 

13 
G.0024449 

A. ~ A??ROVE::::> INDUSTRIAL PRE.TREATMENT ?ROGRA.M FOR ?USL..!C!.. Y · 
O\~:l'E~ T? .. =. . .; TME.NT WORKS (POTW) 

I. 

2. 

The :e:-:':is a.id concfr:icns of :~e permi•:ee's approved pret:-eatmer.t 
prcg:-am,.app:-ove~ by .the E..;vir.onmental ?rotection Division (E?D) 
on -~~=i.l 9 , 19 S 3 , (as prov i d~d ! or in 
Chap:er ;';"!·)-c-.u~\6CJ ot.tne Kules anc ~egu1a.tions fer Water 
Quafr:y Con:rol), shall be e."l!~rceabJe through this ~ermit. 

Basec c:i •he infc:-ma:icn regar:ing ~ndustria.l inputs re?o:·":ed by the 
per:i'li!-:ee pursuant to ?art III paragraph B(2), the permittee will be 
no:i!ied by E.?D of the .availabili':y of industriif e!i!uent guidelines 
o.""\ whic:."'I to calculate ·allowable inpu:s of incompati:ile pollutants 
based en best ~rac::cable.t.ec~nology for each ir.ch.:stry grou;:. Co?ies 
oi g...:j celi~es will be provided as appro?riate. Not later :han 120 C.ays 
!ollcwii":~ receir:t of this in:icrmation, 't~e ?e:-mittee shall submit tc 
.1o. .. ::>!"'\-c-1·c"'"·1·c..,s r•~1 ... .--;n':I -ttow-'"'1° ··1""""u·s from -~c:h -a,·or ... ·- -· "'-' c. -·-.. •. -- --- ·= c:... C:..9.1 - ''!-' • -- ••• 
c~r.::-i::t.:ting indus::-y. The permirtee shall also require all such major 
cc~-::-ibl.!':i:"lg ·i:idus::-ies to im?!ement neces:ary pretreatment require­
me:i:s, provid!:ig E?D •.J1ith no•i!ication of specific ac:tions take."\ in 
th!.s regard. At th~: time, the ·per:nit may be ame!idec :o re!lec-: •he 
m"'U:iic!;:;al !ac!li-:y's e£!1uent'limi-:ations for incornpa:ible ?Ollu-.:an-:s. 

Sta:-ting on ;..==il 15, 19!4 the p~:-m!ttee shaH 
su.=:'Tli! an:iuauy to ::.:"U a report to JJ":Cli.J<.;e m·e iollowing informa:;cn: . . 

a. A na:-:-ative summary of actions taken by the permittee to insure 
that all major contributing industries comply wit:-i the requirements 
of the approved pretreatment progr3.m •. 

b. ·A list o! major contributing industries using the treat:"i'lent ·.11orks, 
divided into SIC categories, whic:."'i have been issued pe:-m,its, orders, 
contracts, or other enforceable documents, and a sta n.:s. o! compli­
ance for each Indus::-ial User. 

c. Tne name and address o! each lndustri:il User that has :-eceivec! a 
c:::ir.ditionally or provisionally revise'd discharge limit •. 

4. The pe!':-:ii::ee "to which reports are submitted by an lndustri:il User 
shall retain such re:o:-ts tor a minimum of 3 years and shall make 
suc:-i re;:icr:s available for ins?~c-:ion a."ld copying by the E?D. This 
pe:-:od o! :-eteri ::on sh:.ll ~e extenced during •he course of an~ un­
rcsolve~ liti;::.:;on regar:i:ig :!"le C:ischarge of ?Ollu•ants by the 
Inc~s::-ial Use:- or the c~e:-a:ion o! the a??roved pre::ea-:me!'"lt program 
c:- ·.:.·.-ie~ re~·..:es~e~ !:·~ ~he Dl:-ec::~. . , . 
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1.... - ...... ........ -·1·-00 si..~11 ........ ,,;~.,. ~11 ;n""··s--:,,1 "":s,..i..a-- 0 .. s :n-o .,... ... " .......... ; •• "" l~·- :-"-· •.• ~--- ··-··. -~-·· - -··. \..,.w ~. ·- \.i. '-'• • c-· •. ~ ~,.._ r-· .••... e .... 
sys:e:i\ :o i:'le~t S:a:e and Fece:-al Pretreatme~t Regl.!ia:ic:'ls ?rc~·.:!ga:ed 
;-"\ .. os9"\~-.c:a. -o Se,..-1.c"" )~('; ... ,(""') c~ -~A ;:-e,.: 0 ,.~1 - c· o-~ 0r in'-.- ....... --; ... _--· ••• ; - ---··-- ~ -· •• '..J .J . ..... _. ---· -· r\ •• ···- ........... c:. .......... :;../ 

!:e r;e~ced :-egarc:;~g new in¢u.s:~i~l c!sc.~a:-ges anc will ~e recuestec !:-cm 
t~e oe:-~::-:e£if:.er E.?D-has rece!ved r.c:ice of the new incus::-i::.1 disci.=.r?e. . c 

2. A majo:- co:"'.:rib·.;ting indi.!s·::-y is one tha:: (1) has a !lo·" oi .50,000 ga!lc:is 
,... :-;,,.. .. a '"" 0 '" av•'"== ....... wo·k .,/av· (2) r.· :is "' flow ::r'"•::i• .... r -i..a,., ~ive -"'• .. c 0 '"'• c 1 '-"· •·--·-t-'""-• -·-6- . ~ _, ·- •- c•--·- .. ~1 ·•-· ,...-· ....... • 

:~e :10·.:: ca::-ied :,y :he :-:iu.-iici?al system rece!ving t."':e waste; {3) has in 
!;s ·.:,:aste a toxic ?Olluta::: i:-. toxic ar:ic:.;::ts as de!ir:ec! in stancarC::s issued 
• -- """"'" c;:..,.,...; C"" '21"'~, (a) 0 1 .i.. ... F~,.; ...... - I • c·· or ('·) has s1' an1" z· c- n· J0 m:"'l"C. -·~-· ---·• ,, .,,,v • ~;J- ---·c::.· r • • , ...,. ; .a.l ~ "' , ,... ..... , 
e!:her si~g!y or in com:ir.atic::'\ with other contri~u:ing industries, c!"\ the 
":ie2.t~e;i: ·.:.rorl<s ·or the q:.:aliry of its ei!luent, or in:e:-ie:-es with dis?osa! 
C; 1··~ s0 w- ,, .. sluc'.ao . • ~- ... Go- e-• 

"': '°'nV C&..--:ro ;~ •"""o C06 ~:'""f•io"' 0~ ... ""'"'•)°C• COn1"~·\...,,,.a.,.._ inc' s•,..)' ""S - ,.A •ti• .... • ...... , •• .:::..:::- ... ···- ·--··•·•· .. • c. ... c:. • ..1.J .... 1 .. :: •• u •• ~ c:.. _s.._. 
C ' r"-'"' ..... ,,;--·ic .... s in re~""o:'""se to C::e,-•ic .. ':IQ7 o-= •i..e ;::ea·e .. -1 • ,... si...- 11 .. :"'~-·\1-..5:.1... ·~ .i -:"" •I. - _ _.. •• .; • ~·' • .c:... r4.\m.. liC:.. 

D, ~,......._.ea--~- o.: ..... ;s l"l• .. rn1·· 
---•" !"'C:.• • .0. •"• ('-' I •• 

C. RE.QUS. =:.i..1=:NTS FOR =:FFLtJ=:NT LlMITA TIO NS ON POLl.UTA:-.;TS· ATTR!5UT A5!..=: -o p.·:"'"\ .... ,-., 1 ·1 us-=~c:: · l •. "\w;V-!C'f.... .. r~- -~-

l. '.:.!.flwe!"lt limitations !o:- the pe:-iiii:tee's cisc:.1i~rge are listed in ?ar: 1 c~ 
th!s pe;:-:-:lt. O•he:- pollu:an:s at-:;ibu:abie 1;0"ir.?U~ from major co~1;:"i=u•ing 
ir.dwst:-ies usin& the m~iic!?al syste:"!"l rr.ay a!so be prese!"lt in t!'ie perrni•:ee's 
c!.sc. .... a:-g~. At such time as sufiici~t ir.!o:-:nation becomes available to est~blish 
Drnitations !or such pollu:ants, this permit may be revised to s;::>eci!y e!!Juen-: 
llmitatio:1s for any or all o! such other pollu-:ants in accorca:ice with best prac-:i­
cable technology or water quality standards. Once the specific nature o! indus­
trii:ll ccn:rlbutions has be"!n identified, data collec:ion and re;:>ortil"'.g requir.:me:1ts 
may be levied for other parameters in addition to those spec:iiied in Pan I of t!\is 
pe:-mi-:·. 

2. With rega!'d to the effluent :-ec:;uirements listed in Par,t I of this pe:-=nit, it may 
be nc:ce!sary for the per:-:iittee to supplement the requiremen:~ of the S:ate 
2.!"'ld Fede:-al Pretreatmt:nt Regul::.tions to ensure compliance by the pe:-minee 
with all .:.:;,olicablc e!!lue!'lt limi:ations. Such· actions by the permittee may be 
necess::,q.: regarding some or all of the major cor.tributing industries c1scharg!ng 
to :he :nunicir>.~l syste:n. 
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?-=-ec-:ea:=ent 
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::e:-::a! ~~na;e=ent 'l.li".:.c:-. co=?lies ;.·:.::: ::ie r2q:.J:.:-ec ac:::.·::.:::.es con:a::.:-:e:: 
in :~e State anc Feceral ?:-etrea~~en: Regula:icns 15 ~:CAC 2~ .0900 anc 
.:.o C:R l.03 res;:>ec:ively. T'!ie ap?:ovec Loca: ?:-et:-ea.:::ie:-:: ?:-':)g:-a=: an:: 
Co:-:citior:s o: AP?':'':lVal are he:-e~:: incor?o-:a:ec as ?ar: o: ::-.is ;:ie:-:::::.: 
by :-efe:-e:-:ce. The =n~soins inc~s:-:ial =o~::.:::-::.ng ac::.~::.:::.es :: :~e 
?c:-;;• s ?re::-ea::ier:t ;iro!?ra.~ shall be gove:-:-:.ed by ;::-e.:rea:~e':'!t regu:a::.~:-: 

an~ :~e Conci:ions o~ rina! Ap~:-o~al. 
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State ::.:-. 

ment of th~ Loc~l Precreac~enc Progr~m escablished pursuant: co the afore-..,, 

mentioned regulations and statutory authority. 

Sec:ic:i II. Res?o:isibilities of ?or..: and o:::~t 

The pretre3t=en: ?rogram will be adrniniscerec 3t: :he loc~l level ~ich s:ac~ 

action~. These action consist of, but are no: li=.i:ec co, a~encing i:s 

sewer use orci:-.ance to ~eet ~i~i~~~ require~encs o: state and :eceral ?re:reac-

for.::at, anc reaching agree~e~t on a pretrea=::ient i~ple:e~tation schecule in 

the ?C'll.·:'s. ;..7o:::s ?erwi: •. 

ties: 

a. Cc-=-: cue: an Industrial User Survey including identi:ica t icn of inc us;&,· 

users anci the c":larac:er and. volu::1e o:' pol::i.ucan:s con:ributec to c~e 'Tu7,, 

by the industrial users. 

b. Submi: an evaluation of legal aut=-.orit.ies to be useci b:-· :::-;e t'er::i:tee :o 

apply and enforce. the require~ents of sections 30i(~) a:'lci .!.02(b) (sj o: 

the Clean ~ater Act, including those requirements outlined in LO Cr~ .!.03.2 

( f) (1) and • 0905. 

c. Submit a detert:lination of technical infor.:ation (inclucing S?ecific requi: 

ments of 40 CFR 403.8 and 0905 and .0906.) 

d. Submit specific POTi~ effluent limitations for prohibited ?Ollutan::s con:r: 

buced to the Por...· by industriai users. 

e. Sub~ic de~ign of a monitoring prograo which will iopleoent the re~uire:e~· 

of th.e State and "Federal resulatior.s. 

r. Su~cit lis: of ~oni:oring equi?we~: re~uired by the ?o:-; co i~~le~ent :~~ 



g. Sub~it an evaluation of financial progra~s and revenue sources as 

re~d.-ed by 40 C~ 403.S(f) (3), and .0905 (f) (3) ':..":iich vi.!.! ~e 

ci: ap?roval, if ciesi:-ec) as rec;ui.reci by 40 CFR 403.9' anc .0;09. 

3. !he D~~ ~ill reviev re~oval credit reGuest anc ar. 

ci e: e !'::-: i :-.at ion. 

4. Fun~a~e~tally ciffe!'~~t factors variance request by a given cate;ory of 

i:1c~s:rv ::-.ay l;e co:-:::lentec upon by the ?OTW. DE!-! o;.·i.::. ::ai-:e a ;ne::::::.:-.a:-:: 

e:o\ist. !f sue:. factors are fou:-.C. to exi.st, DE..'1 will for-..;ard to ::?A a 

recc~~encation that the request be a??roved. 

Sectio:: I!I. ?e:-::.it ~ev~ew and Issuance 

l. Applications by an :r for a ?07:~ Indirect Discharger (?IJ) ?e~i: ~1:1 

consist of an engineerin; report confo:T.ling to a prescribec for.:-.a:. This 

application should be suboitted to ·the Por.; for revie.,. anc cc:::::-:e~t. 

') -. ?retreat~ent ?eI7.lits will be issued by the Po~· staff. A c.ra:: of ea.:.: 

proposed pen:iit will be ?rovided co the !U ~ith a 30-cay cc~.:::e'-: ?cr:cc. 

3. The POTW will issue PID ?er::iits to priillary incust=ies (as cefi~ec by ~O 

CFR 403) and significant industrial users. (For the pur?ose of this 

agree.::ient. the ter:n ''significant industrial user" shall t:i.ean an r:: ~hich 

discharges greater than 0.025 ~1GD co a POT.~, .or greater than 5 ?ercent 

o: :~e hycraulic or organic cesign ca?aci:y cf :he receivi:-.g ?07".J, or an 

r:.: hav:..:-.~ a :;ir:.o:-:ty ;ioll~ta~t in its discharge.') 



r.tace by the POn! with c.oncu-::-:-ence by DE~!. Xi:-d~u= acceptable It: pre-

;treat~ent stancarcs will be those ?ro~ulga:ed by EPA, and adopted by the 

E.~·:C, al:!&ot;gh crCinanc: reqi.!i:-e::ents =ia:: supe::-sede natio~al stanCards if 

5. Prchi'.:>iti•:e ?retreat::ient dete:-7.':ir.ations will be ::iade in acco:-dance ...-ith 

the PO~; ordinance. The ?OT'tl ordinance t:ill be required to meet the 

~in~~c::: cri:eria expressed in 40 CF:\ 403.S(b). 

6·. Per~its will be issued under ?or·,.; procedures and will re~ui::-e :-ene"'1al 

. , . . . a: estao_isnea intervals exce;:-t :ha: per:i:s may be ::iodified or revised 

upon :he aco?tion of ne~ standards or, at sue~ ti~e as I~ ?recess c~ar.ges 

becc;:ie a fac:or. 

Section I\'. 

All per::ii::ed I~'s shall be required to sub:it sel:-monitorir.g data --.,. .. 
monthly intervals to the POT:-l (unless othen:ise instructed). These 

nonthly reports ....-ill be. subr':lit:ed on standardized f oms and due at reason-

able reporting intervals, established by the POTW. 

., -· The POr.~ will maintain a compliance evaluation syste::i for per=.i:tec :~' s 

with overview by DEM. Copies of violation notices concerning co~?liance 

evaluation by the POTt; will be provided to DEX. 

3. Pr!~ary and significant industrial users will receive at lease one co=?liance 

evaluation inspection· and one coi:::pliance sar.i;:>ling inspec ti.on '.:>y the PO:-•• : each 

fiscal year. The D~! will overview this activity. All com?liance inspection 

:iy the P07.; .:ill 1::>e ::iaintai:led as a \.'Titten report for accountability p1.!r?oses. 

:-ecc::-cs of c::-:ee (3) year 

-·- --::----

! 
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Section V. Enforce~ent 

1. The POT;.; r::ust play the lead role i:i enforce;.ient. En:orcer::en: t?ay be a 

jo:.:-;: ef:or:t ·..:i::-1 DE:-1 ove:-vie\..'. The PO:i-.' shall kee? the DE:". i:-.:0:-:::e::: 

concern~~g all e~:o~ce~ent act~o~s in~:~ateC. 

2. The DE~ has the auchori:y to overview and if necessary co enfo:ce agains; 

non-conpliance by industrial users 1..'hen the POT.\ has failec :o ac: or has 

acted :o seek :elief bu: has soug~: a ?enalty which the cirecto: fi~~s :o 

be insufficient. 

3. The en:o~ce~ent of ?or.; p~et=eac~en: ?rogra..-:\s by DE~ is cc~duc:eC :h=o~~h 

the ?07~..J' s ~\?DES per::ii t. 

bec:ion VI. Re?o:-:i:.g anc 7rans::iit:al of Info=::.ation 

1. The ?0!'..i will advise :he D:::~t ot all i:.:rociuc:ions of r.e\o.' ?ol:!.u:a:.ts ~:-.:o 

the ?OTi-l. 

2. The PO:-:,· will cransmi: :o ~:le D-:-'' o: all com?lia;;ce . . -·. a co;iy ::..:::s;;ec::.~::s 

per:or.:ied at IIJ :acilities by the ?O'l'\-i. 

:,. The DE~! will transmit to the P07W a copy of all co~pliance i:-.s~ec t ions i='e-: 

for.-:-ied at IU facilities by the Dt:-1. 

4. The DE~ will notify the POT~ of the a?plicabi~i:y of ?retreat=-~~= s:~~ca=c 

as final standards are prcmulgaced to EPA anc ado?ted by ch~ ~XC. 7~e 

industrial user inventory proviced by the POTW wili be used. as :he: i:.asis • 

notifications to appropriate IU's. 

Section VII. Revisions co Agree~ent 

This ~greer:'lent ~ay be reviewed annually duri:i.g the fourth <;ua:-:er of e~c:: 

October 1 anc encing Se?te~oer 30) ~it~ revisio~s 
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E:WP!.E 2 

Permit No. IN 0025755 

IS1HA."iA STF.ZA.'1 POLLUTION CC~iTROL SOA.t\D 

A.'1!'.~"D!:D AU7HO:\!ZATIO~ TO DISCHARGE L~i'OER THE 

HATIO~AL POLLUTA.'iT DISCHARGE EL!!1INATIO?~ SYS!E!1 

In compliance with the provisions of the Federal Water Pollution 
Control Act, as amended by PL 92-500 and PL 95-217, (33 U.S.C. 1251 et seq.; 
the "ACT"), and Public Law 100, Acts of 1972, as amended (IC 13-7 et seq.; 
the "Eoviron:nental ~anagement Act"), the National Pollut.ant Discharge 
Elimination System (NPDES) discharge Permit No. IN 0025755, issued September 1,. 
1984, to the City of Goshen, located at. Goshen, Indiana, is hereby amended 
by the revision of pages 8 and 9 of 11, and the deletion of page 10 by the 
addition of pages 2a, s,· and 9 of 11. The additional pages esublisb. -
condi:ions for the operation of a local pretreatment. program b.y :.he pecnit.:ee. 

All teros and conditions of the existing permit not modified by 
this doc~~ent ~ill remain in effect. Further, any existing term or conditioa 
whicb this modification will change will remain in effect until any legal 
restraint to the imposition of this modification has been resolved. 

This amendment shall become effective on the date of the signature 
of the Technical Secretary. 

This amendment. shall expire at midnight, August 31, 1989. 

Signed this day of 
for the Indiana Stream Pollution Control Board. 

Technical Secretary 

PER~ilT c:::rT''"'"' -... ...... . '·"" 
EPA, R :Gic.·r v 



PART III 

Requi:e~ent to Ope:ate 
a Pretreatment Program 

Permit No. IN 0025753 
Page Ba of 11 
Date Revised~ 

The pe:-i:nittee, hereinafter referred to as the "Control Authori t":'," 
is required to operate aa industrial pretreatment program as described in 
the program proposal approved by the Indiana Stream Pollutioa Control Soard. 
To ensure the program is operated as approved, •. the following conditions anc 
reportiog requirements are hereby established: 

The Control Authority (CA) shall: 

1. Submit a schedule for imolementation of its program within stx 
(6) ~eeks after the issu~nce of this modification and report-its 
progress in implementing the pretreatment program during each 
calendar month by the 2Sth day of the following month to the 
attentioo of the Pretreatment Group, Division of water Pollution 
Control, Indiana State Board of Health. This reporting requireme~: 
may be terminated by written notification from the Indiana Stream 
Pollution Control Board without public notice. 

2. Issue discharge per~its to all affected Incustrial Users (!Us) in 
accordance with the approved pretreatment program procedures 
within six (6) months after the issuance of t~is modification. 
The permits shall require the development of compliance schedules, 
as necessary, by each industrial user for the installation of 
control technologies to meet applicable industrial user discharger 
limits and other pretreatment requirements. 

3. Enforce the industrial pretreatment requirements, including 
industrial user discharge limits, of the municipal se~er use 
ordinance and discharge permits issued pursuant to the ordinance. 
In addition, tbe CA is required to report !Us that are in violatic 
of the ordinaoce in April, July, October, and {anuary. The 
report shall ioclude a description of corrective actions that 
have or will be taken by the CA to resolve the ~iolations. Seod 
all reports to the attention of the Compliance Section of the 
Division of Water Pollution Control, Indiana State Board of 
Health. 

4 · Carry out inspection, surveillance, and monitoring requiremen:.s 
as described i~ its approved program which will determine, 
inde?endent of infor~ation supplied by Ivs, ~hether IUs are in 
compliance ~ith the industrial.user discharge limits and other 
appiicable pretr~atment require~enti.· 
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Fer'! I I • $ecT I on c 
i.?c::s ;:e~1 '! :-:. i.·1-<:.:2;:~;1-; 

.:-.e ;:>er-::-.J~ee Is reculrec:: -:o c:e'"cTe en lnc::.:sTrlcl ;::reTrec-:-:-.enT :rc;re~ cs c:es:rltie~ in T:-.e ;::ro;re!'!I 

e:;:::-ev.eC: ::-y -:-:"le C.:;::er~enT e~ :>.:Ti.:-:1 r:.esoi.rc:es enc: TheT c:c:r..::lles wlTn ":'ne rec:vir~.er.Ts seT 1c:r":"I". Ir. 

1\.-:. 211-, ;.·rs. Ac-: .• C;:e. · ic er.s".J'"e T!'le ::rc;:-c~ is c::e!"eTeC: In ecc:c,.:enc:e wlTh T!".e e:;::,..cve: ;:>r::.;:-e:T, Tr.e 

~elle·ln; c:::.,:ITic:·.s .:nC: ,.e::.:ire~e:-.Ts e:-e ne!'"e::y esTe::lls:-.ec:: 

ti • 

ihe :-err-.l~ee s:"lell r-.cir.Tcin c c1.:rrenT inver.To:-y c1 -:-:-.e 9enerc1 c:~e:-e_c:Te:- enc: vot1.1::-.e ef 

wcsTeweTer "T"r.eT inc:.:sT:-i:I 1.:se:-s "c:is:r.cr9e Tc Tne Trec~enT woril.s enc: sl".ell 1.1;:>Cc":"e Tl'le 

ir:-::.;sT:-lel 1.1ser s1::-vey cnnuelty e:ic: re;iorT c:iy C?"ICn9es In The survey T::> Tne ~•ir.c:cnsin 

De;::c:-"T"~enT e~ ~cT1.1re1 r:.esOu!"c:es ::y re:::-ucry 2ETn cf ecch yecr. 

enc ~::IT!o:"lel Cr::nic C:l~;icuncs 1 . 
i!"le ;:>e!"::oiTTe-e sr.ell ccn::.:c· en lnve~-:-cry c~ ;::rloriTy ;::oJJi.;TcnTs es ~e~lr.ec: ~Y ~r.e L:.S. _l.=;.., 

e:iC: s•.cll clso iCe:'ITl~y C:"IC: C".Jer.Ti~y e:=:=ITior.el c:-prdc: c:r..;::::un::s .. -riich oec:.:r In Tr.e i~~lue,.,'!, 

effluer.-:- enc:: !.l1.1:se. ihe :nvel":~c!'"y sl'\ell ::ie ccr..;::leTed ::y l·".crch ~I, i;:i c:ic: s.!':ell C:O:"ISisT :~: 

1: Se!'"'::lil'I~ en: er.clysls c~ ":':"le in~.l1.1e:"IT enc e~flue:iT for ~l'le prloriTy ;::olll.'Te,..Ts. 'ihe­

s~-.;::llr.; s~.ell ~e cc:->e c::.:·lr.; c c:ey v!"le:"I 11".:::.:sT':-iel ~lscl'ler~es ere oc::.;rri,.: eT r:c~el 

~exl"'i.;~ levels. il'le se.~:1es s!'lel I :::e n-nour c:c:r.::osiTes, exce;:iT for \ICleTil_e o.-;:!".i:s 

w:'\IC~• s~·"ell :e T:r.en".::;iy !;!'".!:: SCl"';::lln; Tec:Mic;ues. J..nelysls for Tl".e U.S. ~?A 0:-p.·lc: 

i=>:-ic:-1-:-y ;:.cl l1.1T::"".~s snel I :ie ::er~o~.ec: ._.sin; ~.S. r..=A rT>eTl'IO:s te24 ::"I:: #ci5 <~uly 1c;.:: 

version er ~=!'"e :-ece~T vers10:"1l. 

-~ ·-

2) Se~;:>lin~ e!"IC: C:"oClysls Of e sluC:se sc::-.;::le fer T~.e ;:::-iorl":"y ;ioll1.:TenTs, ";'r.e s:i.;:\;e S!T'.:IE: 

s!'l:I I oe c c:cr.:::oslTe of •ee~ly sc~.ptes teO;.en over e ;:er Ice of cT leeu cr.e r."er.T:'\ c1,,;:-lr.; 

'T'!'\e yee:-. /o.:"lelysis of sluc9e se.T".;:>les 1o.· li.S. ~?1' Cr;:~ic: ?rloriTy Poll1.:ter.-:-s sr.eil els: 

~0110-· ::-.eT:"IO:S tf:2' end fe25 cited In ll eocve exce;:.T for roC:lflccTions TO ne 5,y..:1es 

;:::-e;::e!'"ctlcr. enc: exTrec'Tlon 1ecnnicues e:;:ro;:rleTe 'T'C sluc9e er.etysis. 

~> sc~-:::le cclle:~ion, sTol"'cse end enelysls shell confor-~ TC The ;:iroc:e~1,,;res recc:r.-:.enc.ec ::iy 

Tr.e ~;:crT'rr.enT. Spe<:icl se.-:1;>ting en::/cr ;ireservetion prcr.ecures .. 111 :.e rec:~lre: ~Ot" 

-Those pOlluTonTs which OeTerlol"'eTe re;::icly, The Ce;::er":T..er.T will prc11lc:e eC:::itiC:'\Cl 

gi.:ieence on szr.:;:ile cetleC'Tlon, sTore9e enc el'lelysls et the pe~l~ees rec:.:es-:-. 

I.> In cddiT'ien TO T'l'le prlorlTy ;:iol lc.:Ter.Ts, e reeson:::le c'M'~;:t shcl I be r.'.cce Tc lee~Tl~y 

en~ cuenTi1~ ':'l'le ten most e::iunc:er:t c:onsTi'TuenTs o~ eecl'I er.rcct <exc:luc:in; ::::-lo:-i_Ty 

potl1.1Tel'IT'S C:'I~ unsu::sTIT~eC ellpl'letlc C:l:r.l?OUl"ICS) ShOwn 10 be pl"eSef\T ty peci<.s O:"I T!"le 

TCT:I lon.:::tcts lreeonsTrucTed ~:s cnrc:r..cTo~rlr.ls) more then 'ten ti"~s hl~her Then ":'ne 

e~jcc:enT ::cc:~~round nclse. IC:enTlflceTlon·shell be e~~:ted Throu;n Tl'le i.:se c~ T!"le U.S. 

E?A/~l~.ccr.;::uterl·:ec: llore:-y cf l':'.ess s~c:-r:-e, w!Tl'I vlsucl c:onfi~etlon by en ex:-e!"len::ec 

enelys-:-. 0..::1'.Tl!lc:~ief! !'".ey be"" or-eer-::i~e:r.l'!'uoe esTlr-.:~e ::ies.e~ i::x:n C:CT';:.eri.sen wiTn 

en i nTe!"r:: I !o":'Cl'ICC:"'C. 

! ,.- : 
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Tl'le ~er111l~e-e snel I rec;ulre tt~ c:evelc;>~enT of c:~:>llence schedules, es nec:essery, by ee:n 

tne~sTrlel usel"' fo:- The lnsTe! l:Tlor. cf cenTrol Tec:nnolo9les To m~T e;::;:llc:e:le lnc~sT:-i:I 

user C:lsc::-:e:-~e 11.miTs enc: CTl"er pl"'eTre·e~er.T reculr~oen-:.s enc: snell Issue C:is:r.er~!. ;:-e.-:":':ITs 

11"::.:sT:-iet 1.:se:-s In ecc:::-:e,,:e .;T_~. Tl'le e::reveC: :;:-eT:-ee~~nT c:rc~:-eT. ;::re:eC:l.':-es by 

fl'l::.:sTrl.:1 l.'sel"' Yiol.:-:-lon ~e:-or-:-

ine ;:-e~i~ee sr.ell er.fe!"C:e Tr"le lnC:l.'sT:-lel ;:reTree~nT rec;uiremen-:-s lncluC:ln; inc:.:s-riel I.': 

C:isc::-:er~e limiTs, c~ ":'l'le Sec:Tion ~.II of Tl'le Co:e of 0:-c:tnenees. In ecclTior., T:-.e :>e.-~l':"':'e­

ls. :-ec:ull"'e~ ":'e r~orT auerTerly inC:1.:S":'l"'iel users TheT ere in vloleTion c~ Tl'le orc:ir.e.·.::e Te· 

Coe;:el"'~nT of ~>.:Tu:-e I i".es.::urc:es by ~O C:eys ~ol lowin; t!'le enc: of .e/Jc:!'I c:uerTer. The re;::<:l"T 

shell lncluc:e e cescri;:Tior. o~ col"'ree":"ive e:tlons ":he'!' l'leve or wlll ~e tell.en ::iy.-:-:-.e ;:e"':":":iTT 

-:e :-eselve T:-.e vicleTiC:"ls. 7he flrsT re;::.e:-t s:O:ell.be due Se:;-:er.i::>er ~o. i;sc I~ Tl'le!"e e~e 
1~::.:sT:-lel 1.:sers in viole-:lon c::.::-ln9 e c;u:rter, the re;>orT snoulC: so sTeTe. 

e. r>ro;re:'ll E·ffec:-:-lveness Anelysis 

i~e ~e~IT-:~ sr.ell :iy i-·ercn ~I, e::n1.:elly evelu~-:e The effec'tlver.eu c~ ':'l'le ;::re-:ree~er.T 

p:-ci;re:'ll, end S\;~~oi t a re;:ic.-T TO ~t'te Oe::ier~en't. ihe l"'e~;-T she 1. I inc: I u:e e ~r I e f 

t~~ •c."'~ ::ier~~.eo ourini; -::-.e yee,. lnc:ludir.9 the n~~ers cf pennits issued en~ inl 

n;.:~:e,.s enc: kines cf lnc:1.:sT:-ial u~r re;:erTs revle•e<:!, nut:".~!"' cf lns::>e::-Tie:'IS en' ::-.:::=:l!c:-lr.; 

s~!"veys c:cr::uc:Te~. ::i.1.1c:~eT er.c ::iers::n:'lel essii;r.ed _-:-o ·t~.e :::r~re.~. e 9er-e!"'el 'is::.:ssic."I ::~ 
;:;:-o;:-e:T: ;:l"'oi;!"ess in r.-.e-eTi,...i; Tr.e e:_ie<:Tlves c~ T:O.e LeCresse ~:-eTreeT:"'enT ?-roi;:-:.~ t::;eT~.er • 

s;.:~ery C:O"'\~en-:s enc rec;c-.~en,e-:icns. 

Arly si.~l'lln~enT p:-:~eise::: ;::-c;re:o:: r.1odi~lc:eTlcn shall t:e su:r.1l~ed Tc the CeperTmenT of 1;et1.r 

F'es:>1.:l"'ees ~c:- e:: ··el. t-ereindTer, e si9nlflc:ent pl"'o;:-e~ modlfleetlon snell inc:luc:e, 1:1: 

ne! ~e limlTec TC~ ·y ehen9e ir er~~llni; le;:I e~thO:-ITy to eomlnlsTer end enfol"'c:e 

~reTree~.enT ;:roi;·e· c:enC:iTler.s enc: reculreo""enT°s, r.-.ejcr moelflc:Tlon In 'Tie pl"o9rzr.:'s 

aCl':\lnlsTr~Tive pro:e~~r~~ or epereTlns e;ree""ent<s>, e sl9nlflcent reduction in r.1oni-:-:::-i:"1S 

procedures, e slgnlfleen't chenge In the flnenc:iel/revenue system, end a sl9nlflc.:nT c:-Oe::~e 

<lnc:luC:ln; eny. relexaTlon> In Tl'le foe,, I I lmlTeTlens fOt"' Toxleents enfol"ceC: and eppl iee TO 

1Jffected lncvsTrlel use:-s of T~e sewage TreeTrt>enT works • 
• 

l. Soec: I e I C.Ond!T Ions 

e. $ul"'Ve I I I once· 

ir.e per~I~~ s~el I recui:-e the sv::r.'l!ssion cf, receive end review self-rnenl":'C!"in; re;:c:t"Ts 

OT:"ler ncT!~s ~,..c~.lndusTl"'lel us.er-s In eec:ordenee wl':'l'I Tl'le o;>pro.,.ee pretree~~.T prc;:-e.~ 

pr-ocee:.:res. ine :::e~IT"Te-e sr.et I e tsc c:e:-ry cl.r.' lns;::e-:-:-lon, survei I lence, ond r.-~11i~· 

reculr~·"e!"';TS wr'.lc::-. will ceTemt.-.e, lnce::>encent.c1 ln~o~etion su;:i:illed :ly he lnc:i.: .:! 

•i"eTr>e:- Trie tn::.:sTrlel i.:sers ere In c:c:r:>llenc:e wl1~ .,..he lnc:i.:sTrlel user C:ls::,..er;e rr~.1-:s e 

CT~er- e:~llC:e:lle ~r.e~ee~n~ reculr~en1s, 
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ATTACHMENT 3 

. - -- -- ·-- ··---·--

DRAFT COPY 

SUBJECT TO REVISIOH 
OTHER REQUIREMENTS 

r 

A??ROVED PRE:iREAiMENT PROGRAM CONDITIONS 

Under the authority of (Section 307(b} and (c) and 402(b}(8) of the Clean 

Water Act or applicable State law} and implementing regulations (40 CFR 

Part 403}, the per:nittee's final pretreatment program application as submitted 

is hereby approved. The per:nittee, hereinafter 

referred to as the "Control Authority", shall apply and enforce against 

violations of categori ca 1 pretreatment standards promul ga.ted under 

Section 307(b) and (c) of the Act and prohibitive discharge standards as set 

forth in 40 CFR Part 403.S. The Control Authority shall implement the condi-

tions cf the Approved Pretreatment Program in the following order: 

A. A??ROVED PRETREATMENT PROGRAM CONDITIONS 

1. Apply and enforce the legal authorities and procedures as appro~ed on 
--~-....----.,...._,~ 

which shall include, but not be limited to, those 
specific local efflue~t limitations es~ablished pursuant to 40 CFR 
403.S(c) and enforceable on industrial users of the system for the 
parameters listed in Part III, Section D of this pnnit in accordance 
with the approved program plan industrial allocation scheme. 

2. Maintain and update, as necessary, records indentifying the nature, 
. character, and volume of pollutants contributed by industrial users 
to the publicly owned treatment works (POTW) • 

. 3. Enforce and obtain appropriate remedies for non-compliance by any 
industrial user with any applicable pretreatment stan~ard and require­
ment as defined by Section 307(b) and (c) of the Act, Section 403.5, 
and any State· or local requirement, whichever is more stringent. 

4. Issue (wastewater discharge permits, orders, contracts, agreements, 
etc.) to· all affected industrial users in accordance with the approved 
pretreatment program procedures and require the development of 
co:;:;::il i ance scliedul es, as necessary,· by e.ach i ndustri a 1 user for the 
installation of control technologies to m~et applicable pretreatment 
standards and requiremen:s as required by Section of 
Sewer Use Ordi~anc~ -------
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6. 
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Carry out inspection, surveillance, and monitoring requirements 
which will determine, independent of infol":Tlation supplied by the 
ind~strial user, whether the industrial user is in co~~liance with 
the a~plicable p;-e:reatment standards. 

Co~;ly with all confidentiali!y requirements set forth in 40 CFR Part 
403. 1~ as well as the procedures established in the ~pproved p~e:rea:­
men: program. 

7. Maintain and adjust, as necessary, revenue sources to ensure adequate 
equitable and con~inued pretreatment program im~lementation costs. 

S. RE?ORT!~G R~OU!REMENTS 

The Cor.tro1 Authority shall prepare and submit to the (US~?A, Region V, 

Per:i.i :s Section or the State) a report on the th 
--------------~ 

of and the th of 
--~~~--~--- --------------

which describes the pretreatment prc;ram activities for the (previous 

calendar year or 6-month period or more frequent1y as required by the 

A;:;f;-oval Aut.hori:y). Such report(s) shall include: 

1. An updated listing of the Control Authority's industrial users which 
iden:ifies addi:ions and deletions of any industrial users from the 

19 industrial waste inventory. Reasons shall be 
provioed for the aforementioned additions a~d removal~. 

2. A descriptive summary of the compliance activities initiated, ongoing 
and co~pleted against industrial users which shall include the num~er of 
major enforcement actions (i.e. administrative orders, show cause hearings, 
penalties, civil actions, fines, etc.) for the reporting period. ,. 

3. · ~description of all substantive changes proposed for the Control 
Authority's program as described in Part III. Section A of this permit. 
All substantive changes must first be approved by (Agency Name) before 
foriilal adoption by the Control Authority. Hereinafter, substantive 
changes shall ·1nclude 1 but not be limited to, any change in the enabling 
legal authority to administer and enforce pretreatment program conditions 
and requirements, major modificatio~ in the program's administrative . 
procedures or operating agreements(s), a significant reduction in monitoring 
procecures, a significant change in the financial/revenue system, or a 
significant change in the local limitations for toxicants enforced and 
applied to all affected industrial users ~f·the sewage treatment ~orks. 

~. A 1is:1n; cf tha industrial us~rs who significantly viola:ed ap~lica~le 
pre:rea:::;er.: s:an:::!ar:s and requirei.ler.ts, as defined by sect.ion t.03.3(f) (2) 
(vii) cf the General P:"'etrea:~en: Regulations~ for the repo:"'t~ng perioc. 



( 1 ) 
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S. The samp1ing and ana1ytica1 results for the specified para~~ters as 
contained in Part III, Section C of this pennit. 

· 6. (optional) The Control Authority shall submit to the (USE?;. Region V, 
Pe~its Section and/or State) by December 31 cf each year. the names and 
address of the tanneries receiving the sulfide waiver pursuant to the 
pro:edures and conditions estab1ished by 40 CFR 425.04(b) and (c). This 
report must identify any prob1ems resulting from granting the sulfide 
waiver as well as any new tanneries tributary to the sewerage system for 
which the sulfide standards may apply or any tannery receiving the sulfide 
waiver which no longer is applicable. 

7. (o~tional) The Control Authority shall submit to the (USE?~. Region V, 
Pe~its Section or Sta:e ?er.;iit Section) by Decem~er 31 of each year, the 
name and address of each industrial user that has received a revised 
discharge limit in accordance with Section 403.7 (Removal A11owance 
Authority). This report rn~st corn~ly with the signatory and certification 
requirements of Se::ion 403.12 (1) and (m). 

1. The Control Authority shall sample. analyze and ~onitor its influent, 

eff1uer.: and s1ud;e in accordance with the techn~ques prescribed in 40 CrR 
* 

Par: 1;5 and a~end~:n:s thereto, in accordance with the specified moni-

taring frequency and schedule for the following parameters: 

Parar.eters Units Frecuencv Sarr=1e Tvoe ( 2 ) Pe rmi : t e e 1 s 

Total Arsenic (As) . 

Total Cadmium (Cd) 

Total Chromium (Cr,) 

Total Chl"'Omium (Cr) 

Total Copper (Cu) 

Total _Cyanide (CN)· 

Tota 1 Iron (Fe) 

To:a l Lead (?b) 

Tot? l ~:rc~ry (H;) 

io:al Nickel ( ~;; ) 

I 



( l ) 
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Para~ters Units Fl""eouencv· Sar.cl e Tyce {2) Pel""mittee's 

Tota 1 Pheno 1 s 
.. 
Total Silver (Ag) 

iotal Zinc (Zn) 

Total Kjeldahl Nitrogen (TKN) 

(1} Approval Authol""ity should include other parameters as needed. 
(2) Note whether sampling apply to permitte's influent, effluent and sluc;e. 

D. S?:crAL CONJ!i!ONS 

1. At no time shall the following daily influent values be exceeded by 

the Control Authority for the specified parameters: 

io:al Cyanide (Cn) 
To::l Cadmiu~ (Cd) 
Total Chrorr.iurn (Cr, T) 

·Total· Copper (Cu) 
Total Iron (Fe) 
Total Lead (Pb) 
Total Mercury (Hg) 
Total Nickel (Ni} 
Total Silvel"" (Ag) 
Total Zinc (Zn) 
(Others) 

~c/ 1 Pounds I Day 

2. If the sam?ling data results from Part III, Section _C of this permit meet 
the criteria of 40 CFR 403.S(c}, then this permit will be modi.fied to include 
influent values for these parameters. 1 

3. {optional) The Control Authority shall notify (USEPA, Region V, Pe~its 
·Section or the State) 60 days prior to any major proposed change in existing 
sludge disposal practices. · 

4. (optional)· The Eontrol Authority shall monitor the following ind·ustrial 
users discharge for the specified parameters .in accordance with the following 
frequency and schedule and submit the results to (Region V or the State) on 
the th of and the the of 



List Users Parameter 

a .. 
b: 
c. 
(C:hers) 

5 

Units Freouenc:y 
Sa!T!? 1 e 
Tyoe Ho~es 

The USE?A, Region V and the State retains the right ~o take legal action 
a5ainst the industrial user and/or the Control Authority for those cases 

·where a per~it violation has occurred because of the failure of an industrial 
user's compliance with applicable pretreatment standards and requirements. 
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. · A. OTHE~ R~OU!RE~ENTS 

l. Contri~uti~o ind~stries and Pretreat~~nt Reouirements 

a. The per~ittee shall O?erate an industrial pretreat~ent progra~ in 
accordance with section 402(b)(3) of the Clean Water Act and the General 
?retrea~~ent Regulations (40 CFR Part 403). The program shall also be 
i~le~ented in accordance with the approved POT'.i pretreatment program sub~itted 
by the per~ittee which is hereby 1nc:orporated by reference. 

b. The per:nittee shall estab1is.h and enforce specific limits to 
imp1e~ent the provisions of 40 CFR §403.S(a) and lb), as required by 40 CFR 
§403.S(c). All specific: prohibitions or limits developed under this require~ent 
are cee~ed to be cor.ditions of this permit. The specific prohibitions set ou~ 
in !Q CF?. §~03.S(b) shall be enforced by t.l".e permittee unless modified under 
this provision. ' 

c:. The permittee shall, prepare annually a list of Industrial Us~rs 
which, during.the past twelve months, have significantly violated pretreat~ent 
require~ents. This list is to be published annually, in the largest newspaper 
'in the r.i~nici?alHy, during the m:inth of , with the f'irst 

~~~~~~~~~-

pub 1 i cation due 
~~~~~~~~-

d. In addition, at least 14 cays prior to pu~1ication, the fo11owing 
information is to be su~~itted to the E?A and the State for each significantly 
vio1atin; !nc~strial User: 

1. tondition(s) violated and reason(s) for violations(s), 

2. Compliance action taken by the City, and 

3: Current compliance status. 

\ _., ,..--. ~ 
I ' : . .,,..,- ~ .. --. 
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K.EGION VIII 

(West~inster, Colorado) 
[language used by the EPA Regional Office) 

(State of South Dakota) 
[language used by the EPA Regional Office] 
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NATIONAL ?RETREATM~NT PROGRAM 
M£.'10RAN OLM OF AGRE::~:: NT 

3 Ei'WE£N THE 
CITY OF WESIM!NS'i::R, ·COLORADO 

. AND THE 
U~iII:::, 57,; T::S ::NV IKCNM:: NIAL PROTECTION AG::NCY, RE5!0~~ VI!! 

-1~ 0 un~· 0 ~ s·-· 0 s ~nv1·r~~~ 0~·,1 ?~0• 0r•1'cn A~ 0 nry P.or;on v·11 ('n°~o; ,&•o ii- • --- ~.:.-- ... ...,,, ••• 1_:1 \..,. • ~--- ::-· ... , "-:s. J. -· _. n_. fl,._r, 
the "E?.:.") he~by a;:pr""Oves the City of \.les=iinster's (he:einafter, the "City") 
?re:;:a:~:nt ?re;;~~ cesc:-ibed in the City's November 15, 1982 sub~itta1 
doc:..."'7ier:: ent~t1e~ "l:-:c:.ist:ial ?ret.:--eat::"lent ?r""O;:--a::i", as ::;ee-:ing the require!nents 
cf Sec:icn 307(~) and (c) of the Clean Wate: Act (hereinafter, the "Ac:") and 
re;u1a:~cns p:--:~:.ii;at:d the:e~nde:. Furthe:, to define the responsibilities for 
the establishment and enfc:--:e~e~t of National Pretreat~ent Standards for 
exis:~:-:; and new sou:-:;s unce:- Se-:ticn 307 (b) and (c) of the Act, the City ar:d 
E?A he::~y ente:- into t~e following agreement: 

1. i'he City has ~ri::-:2..'"y res;icnsit>ility fo:- enfo:-cir:g against cis::harges 
:r:h~jit:~ by !CC?~ .403.5,. a~d aoplying and .enforcing any ~a-:~:::nal 
r're::-:a".:':':e!it Stan:a;:s es-:a:llshed by the unit:d States Env1r::rt:'!le!'::al 
?r:::::io~ ~;en:y in acc::r:ance wi:~ Sect~:::r: 30i(~) and (c) of :he Act. 

2. The C~ty shaii i~=l~en-: the !nd~s'trial ?ret:-ea::nent Pro;r~~ in 
a::or:an:e wi:h the iegai authorities, poiicies, and procedures 
des.::ibe~ .)n ':he pe:-:nit:ee' s ?ret:-ea":':'ler.t ?:-::g:arn doc?.."'7ier.t entitled, 

, 
..,, . 

II I ncu s::i a 1 ?:-e-::ea::7ieri: P:ogram"' Nove:nber 1922. Sue!'! ;::rcgrar.i c:::~i ts 
the City to c~ the following: 

a. Carry cut inspection, surveillance, and monitoring procedures that 
wii1 dete~~ine, independent of info~ation suoplied by the indus­
t:--ial us::, whether the indus-:rial use: is in com;::iiance with the 
pre:rea"::ient standards; 

b. Re~uire development, as necessary, of cowpliance schedules by each 
ind:.ist:-ial user for the installation of control technologies to 
m~t. applicable pretreatment standards; 

c. Maintain and update, as necessary, records ~dentifying the nature 
and character of industrial user inputs; 

d. Obtain Jppi'Opriate re.~edies for nonc::::-:pliance' by any industrial 
use; with any pretreatment standard and/or requirement; and, · 

e. Mai r:tai n an adequate revenue structure for continued 
i~;::1~entaticr. cf the pretreat~ent progr~~. 

The C i~y s ha~ 1 p:-:ivi ce ":.~e United States En vi ron:":":en:a 1 ?rotecti on 
A;ency and tne S":.a:e cf Coloraco with an annutl report ~riefiy 
ces:-:-i:ir.; :he C~t1 1 s ;::e:r;a.~.ent p~::a;.i ac":.iv:i":.ies ov~r the ;:revious 

:211i- .-,,. • ... ~ .• --. .. ,.. • . 11 . ; . ._-·.-=,-· ""C 1:.-.~,. .... Y:~ ,...,.. ?'=·"' c_. ~~ .. -· yea. • .;i.. ...... e;:>..,i .. sna ;)e s ........ 1 ··-- .• _ .. _. ...ian ol<or ..... _ ...... 

of each :ear an: sha.11 in:1wde: 



J -. 

a. 

b. 

c. 

d. 

All updated 1istino of the City's industria1 users. 
. -

A des:r~~t~ve sur:r.:ary of the c~~:lian:e ac:ivities inc1ucing 
r:· ... ·-... -- 0-~. ~-.· .-,,aio-,· e."-.-~-. ~---=~ ... ·0 .. r.~ ac· .. 1·cn~, (1' 0 a~-,·n1·s·ra•1' 0'1° cr~=-s - .. - " - - - . -. , .... ... ... ... - --. ' 
P .: n " ·1 ... ,. cs ~ ,. v ,. 1 ",. • .; .... ,, s c~ .... ) 

-• - "" - 1 '- '9•\.,Wto t -•-• • 

An assessment of t~e c:~?liance stat~s cf the City's ind~strial 
use~s ar.o the effei:tiveness of the City's pretrea~~ent pro;ra~ in 
m~tir:; its needs and objectives. 

A des::riptior: of all su.:stantive chan;es ~ade to the pe~ittse's 
P-c~rc2•~c,,• ""io~-"~ ~cs ... -• ... ·•~n rc~=-cn,..cd ;n ~a-2,..r2"• 2 I-· --·''•-•Iii. ,., :i· ••II '-- ••I,,_,'-'' -I-•-·'-- 16 "' I-= _,,,.. e 

Swostantive cnanges include, b~t are not limited to, any change in 
any 9r~ir:anc:, major mocifi::aticn in the progr~~·s administrative 
struc:~~ or operatin~ agreement(s), a significant reduction in 
mcnit:rin5, Ci a C~ar:;e in the method of fundin; the pro;ram. 

?ii::o--::-=,.,- s·"r.'""~~(: (~"' c=: .!0 1 ::) ""i_ ..... , .• •ho ,·n···cd"c-•-n c.: ... he _;.. ---·•-•lw •• 1..,;_, .__ ...,,,_; • •" .,.._, !f1' w111.,,,,, ., .•• • I._, l-' 1-1\.1 I .. 

f:11:wir.; ;o1iu:a~:s i:r:: ~~e was:: :rea-:.~en4: sys-::m from anv scur:; cf ... - . nonC:::":es:ic ~~schar;:: 

a. ?ciiut!!'l:s · .... r.ic~ C':"eate a fiT"e or explosion haza;d i:i the ~ub1ic1y 
owned trea-::;;e;,: works (?OT..:); 

...... ...... ?o11u:ants whi:~ will 
?CTl'C', b:.:: i:i :ic case, 

:au s e c: rr·os i ve 
c is ::-:a:'" ses with a pH 1 owe:-

da!':iace -:.: 
than-5.0; 

c. Soi id or- vis::ous- po11utan:s in a.~cu:its which wi1 l cause 
destruct~cn to the flow in sewers, er other ir.:erference with 
operation cf the.PQl,.l; 

d. Any pollutant, including oxygen demar.d~ng pollutants (BOD5, 
et:.), released in a discharge at such a vo11.r.1e or stren;:h as t~ 
cause interference in the POT.o.'; and, 

e. Heat in amounts which will i nhi~it biological ac'til'lity in the 
·POTW, but in no case, heat in such Quantities tnat the influent to 
the sewage treat~en-: works exceeds 10~0 r ( 4QO C) •. 

-5. In addition to the general limitations expressed in para~raph 4. above, 
a~plicable National Catecorical Pretreat~ent Star.dares must be· met ~Y 
a11 industrial users of the POT.J. ihese standards are published in the 
Federal Regu1ations at 40 CFR 405 et. seQ. 

6. 7he A5;e~e!'lt co~tained he;ein shall be incoi~oi-ated, as soon as pcssi~le, 
i:': the City's N?C;s ;:::e~it. Nc:ic:::-::?1ianc!! wit~ ar.y cf t!iese require~e!i~S 
sha11 be su:jec: ~:1 :he sa.7.e enforc~en: ;:>rocec:.:res as any ~e!":':ii": viola:ion. 

i .-. r: -.. 



Noth~n~ in this Agree~ent is intended to affect any Pretreat~e~t require~e~t 
inc1ud~r.; any standards or prchibitior.s, established by state or 1oca1 1aw as 
lone as t!"le state and local requirements are not less St:"ir.cent than anv set - - -f o:-;~ in the Na:i :na 1 ? ret;-ea ~ent ?rogram Standar~s, er other ~~ui r~ents or 
prohi~i:ic~s es:a:1isned uncer the Act or re;ulations prcmul;ated thereur.cer. 

Nct~ir.; in this A;re~~en: shc.11 be construed to limit the authority of t~e 
u. s. :?;.. t: take action pursuant to Sections 204, 208, 301,30,, 305, 307, 30:, 
309, 311, '02, '04, 'CS, 501, or ether Se-::ions of the Clean ~ater Act cf lSii 
( ":": us- , ,:, o• se"') 

_,_ \.... ·--- .:.:.. ~ . 

!"'\:•:. 

This Agreement will beccwe effective upon the fir.al date of si;nat:;re. 

City cf wes~~ir.ster, C~1orado U.S. ~nviron~enta1 ?rote-:tion Agency 
Region VI!I 

~-~~~~--~~~~~~~ 

S:a·:; cf. C:io~aco ~-=~a:-~err~ of Health 
1 •~-;,r Q··;o11·~v -,.., ... -rol D; 1·s1·on "C.-- u- -- t........ . .v 

1
,-1 ,-~ .. · 

--1 ' . .:.. , 





~tate of South Dakota 
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?ART !!! 

?age :7 of 19 
Pe~: ~;o.: SJ-002357!. 

:::e ?e~::ee ~as :ieen :!elega::ec ?:'i::a:; :-espcr:s:.:i.:..i:.::: :Or :~:or::.::~ 
aga:...~st Cisc.!"la=g'=S ?':'oh:.·:>i:eC :,y .!.O C:? .. ~03. S, a:-iC a??l:::.::g a.:-:.~ a!'lf::> :::.~g 
a.~y ~a:ional ?~e=~~a::=e~: Sca..~da.r:s es::a~l:.sheci by c~e ~~i::c S:a::s 
:::..v:.:-~~=e~:al ?rocec:icn Age~cy L• acco:-ca~ce ~i::~ Sec:::~ 307(~) a~c 
( c) c: :::.e Ac:. 

2. T:1e ?e:-_:!.::ee shall i=~le~en: :~e :~c~s:=~al ?~e:=ea:::e~: ?~og=a.=: ~~ 
ac~or:ance ~i:~ c~e legal au::~ori:ies, ?Olicies, and procec~=es :esc:-i~ed 

i~ :~e ?e:.-::~:::e's ?~~:=e=~=e:: ?~os=a= :oc...:enc =~~i:led, ?~==~~a==:~~: 
?r:z=~~. a..~c s~=::.i.::ac Oc:o:e:- 2i, 1982. 
?e:=~::=e ~~ :o :~e :oll~w~~g: 

a. Ca.:-:-; cu: i::s?ec:i=::, scr· .. ·eil!.a::ce, anC ::oni::lt"7.~g ~:-::c:Cu::-~s -hic!'l 
...... i:l dee::-=::.:, :..-:C.e?~:-:.Ce!'lt ~f i~:::-:a:ic~ Sc;ipl:.ec ::: :.~e inC'.!S:=~a.l 
user, ~he:~e!' :he i~dl.:.St=ial •.;se:- :s :n co:pl:'..a:ice 4'"'i:~ :~e ~re-

:i. ;{e~ui:-~ c:·:el:>';:e:-::, as :'lecessa:-:,., o: :o=?!.:'..a:lce sc::.ei:-..:l:s ~y eac:: 
i~c;.;.s:=ia.l use= :or t~e ins:alla:::.~~ ~= control :ec::.~ologies :o ::.-ee: 
ap?l:'..caole ?~et:-ea:=e~t s::a:lcarcs; 

c. ~ai::::.:ai:i anc U?ciate, as necessar,.·, :-eco:-ds 
ar.d c~arac:e~ cf inci.:.s:=ial :.:.ser i~?u:s; 

·d. Obtai:i appropriate re=ecies for ~or.co=?lia..~ce oy a:ly i~c'.!s::=ial 
user ·.ti:h any pret':'eat:::ent scar.card and/o::- .re~u.:!.re;.:e:-::; and, 

e. ::-!air. tai:l an adequate re•1enue s ::=~c:ure fo = cor.t i:i..:ed i:?le!::e~tation 
of the pretreat~ent program. 

3. t:1e per--it:ee shall ·?ro......:.de .:'he !::i.i::d States :::'!vi:-on:e~:al ?rotec:icn 
Ageocy and c~e State of South ~akota ~i:h an annual repcr: oriefly 
desc=i:iing the ?er:.i::ee 's ? re:reat=ient program acti·.ricies over :'he 
preV:.o~s cale~dar year. Such =-~po:-: shall ~e su~=i::ed ~o la:::- :~an 
!1arch 28th qf each year and shall inch!de: 

a. An ;.:pC:a:eci lis:ing of the ?e::-::ittee's industrial users. 

b. .A Ces c:-:;: ::.. · .. ~e. sp-a:-:.,. o: ::::e c~?:?lia.~ce ac:::!. ~ .. ·:.::.es i:iCl.'..!Ci.~g 
~..:~e=s o: =-~:· ::ajor e:::orce=en: ac::.c::s (i.e .• oc=.:.:-::.s::-a:~·;e 
Q~~e:-s, ;e::a.:::..as, c.i~i: ac::..o~s. ~~c.). 

~se:-s a::c :~e e::ec:ive::ess c: :~e ;er=~:::e's 
i~ :ee~:..:-.; :..:s ·::eeC..S a':':d ::::,jec:i·;es. 

___ ...., ___ _ 
":'. - !::' • .::..-



,_ ;0.....- .. 
I . ·. '.' , . 

-.... 

?A.~! 

?age 13 of :? 
?e:-::!: ~v.: s~-0c235;~ 

s:a~t~7e cha~ges i:ic!uce, ~~: a:e ~o: l~:.i:ed :c, a~y c~a~ge i~ 

a~y ot":!i..~a...~ce, :ajor :10Ci::.ca::.:>n· :.~ ::ie ~:-=g:-:.:' s aC~::.s::-~::.·:e 
st:-~c:~=~ or operatL~s ag=:e:en:(s), a si~i=~=a~t ~ec~::~o~ ~~ 
~c~i:c=~~g, o= a c~a~ge i~ ~~e :ec~cC.of :-..:...~C~~g c~e ?~:g=~=· 

:~::c~::.:g ?Ollu:ants :~:o 
o: ~c::co~s :::.c c::.sc:-.a:-ie: 

f:-:c a.~,. so,_;:-:e -
~. ?cl:~:.a::s •hi:~ c:-ea:e a =~=e o: ex?:csi:~ ~a:a:-d :~ :~e ?utl!cly 

c~"7lec ::-ea::e~: •o~ks (?o:-;); 

J. ?~2.:,,,;:a.:i:s -:;h:.c:i ·.i1i!! cause co:-:"os=.·1e s::-..:c:'.J:-a.l Ca:aga :o :~e ?i:,;;s:, 

c. 

~"~.:..._""to ""ase a·~sc:..a-- 0 s ··-i-~ a-"\;.: ,o··e ...... -._.,_ :;, O· _, -- _,.. .. '" • ..._ .. -=- ~..... ~·· - ... - :. ....... _,. t 

·-~ ~, ... __ 
c.a~se Ces ::--.;:::::.. =~ 

:~ :~e ::o~ :..~ sewe:s, or ot~er i::er:ere:ce ~::.:~ c?era:ic~ o: ~~e 
?o:-..;; 

d. A.:ly pollucant, inc!uC::.:.:g ox::;2n Ce:a~~~~g ~o!lu::a...~:s (30D5, a::.), 
released in a disc~arge a: such a vol~e or s:=e~g:~ as :~ cause 
!.:i:er:erence. i:i che ?or;; and. 

e. Seat i:i a:iot!...,.:s ':Jh:!.ch ':Jill. i::hi':iic :,:ologi.:al ac:i·.·i::.­
?O:'"J, out i~ ~o case, heat in sue~ ~uantities :~at che 
to :he sewage creat~e~: ~o=ks exceeds 10~0 : (~0°C). 

in :~e 

5. I:i addi:ion co :he general li:ii:atio~~ e:'Qressed i~ ?aragra?h ~. abcve, 
a?plicable National Catego=ical ?=e:=ea::e~: S:andar:s :::us: :ie ~et by 
all i~dustrial users of :he ?OT'J. These sta:c~:ds are puol!shec in 
che !ederal Regu.latiocs at 40 C:R ~05 et. seq. 

6. The ?e:-....ic issu.i::g authori:y :ecains c~e ri;h: :o cake legal ac:ion 
agai::s: c::he 'incu.strial use: a..";d/or the ?or..; ·for chose cases -;.·here a 
pe:-::.i: ·.riola:ion has oc::.::=ed :,ecal.!Se ~f :he :ailure of an incustrial 
t.:.Ser :o. :eet a."l a??licabJ.e ?rec:ea::enc s:a~ca::. 
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Pn!t:reat:ment of Industrial Wastewaters 

a. The pe._.-:i:i t tee shall be t"eSpcnSib le f c:r t.h9 perf a::mance of all pretrea t::ien t requ i:e::en ts 
c:::n t.ain3d in 40 ~ Par': 4 O 3 and shall b:9 subject. to enf c:o:::;:mn t act.icns , per.al:.;. es , 
fi.:ies and ot.""..ar ~es ey t.~ U.S. E:nvU:c::u:sut.al ~ot.--ct:ic:i Al;}erlCf {E:?.:\.), ~ 
ct.~:?r a;::µ~ia~ parties, as proviQ!d in t.t-.a Clean Water Act, as ~ded (33 USC 
135 l et S!!IO. ) ( hereaf te::' • ~ • ) • Tt--..3 psr.ni t ~ 's ~ PClI'W ?ret::ea t::::2n t ?:-cx;:-.:o 
is hereOaj-ri:ade an enfc:c::!able c:cnditia'l of th.is permit. EPA rJZ'f initiate enf::zc~::e1t 
act.icn against an industrial user fc:: ncnc:::::czt>liance with a.;:plicable standards a.'"ld. 
requi-~c.s as provided in the Ac1;. 

b. The pe_~ t tee shall enf c::rce tho requirl!!!m!!n ts prcmil~ t.ed ~r sectia'lS 307 (:,) , 
307(c), 307(d) and 402(b) of the Act. The pei:mitt--e shall cause industrial users 
subject to Fedsral Categorical St:.andartis to adiieve ~liance no later than t."'le 
date specified in those requirmen ts er, in th9 case of a new industrial user, 
u;x:n c ::men~t of the discharge •. 

c. The pe!:itt-o.e shall perform the pretreat::Il!nt functial.S as required in 40 C:"'"R ?art 
403 includi.ng, but not li=nited to: · 

{l) III;Jle!rent the necessary legal aut.ha:'ities as prcvi~ in 40 era 403.S(f)(l); 

(2) Enfcrce t.~ pretteat:ent requirements und~r 40 crR 403.S and 403.6: 

(3) ~latent t."'le prcx;ramnatic functicns as provi~ in 40 CF':{ 403~8(£){2)~ and 

( 4) P::oviee the requisite funding and perscrinel to i.Itplement t."'le prette.at:nent 
pro;ra:n as providsd in 40 crR 40 3. a ( f) ( 3) • 

d·. The pi!rmi ttee shall SI 1tmi t .annually a repc:rt to EPA Regiai 9 and the state desc:: ibi..-.g 
the per.nittee's pretreat:nent activities aver the previc:us t:'wlelve m:nths. In the 
event that the permittee is not in c:x:m;>liance with any cx:nditicns or requirem!t'lts of 
this pe~t, then the permit.tee shall also include the reasons fer: ncri4X141liance 
and state hew and when the pei:mittee shall c:a:zQly with such ccnditicns and rec;uirmen~ 
This· annual report is due ai (l'.l!lll'EJ of each year and shall ccntain, 
but not be limited to, the follcwing informatiai: 

- . 
(1) A si:mery of analytical results frcm representative, fl~rc::portia'led, 24-ho.:r 

•: m_osite scm:Qlin9 of the PCJrW's influent: and effluent for those priority 
~llut.ant.s known er ~ed to be discnarged by industrial users. Sludge 
shall be ~led during the scam 24-hour period and analyzed for the same p:>llu­
tant.s as the influent and effluent sa:zq;>ling and analysis~ . The sludge analyzed 
shall ba a 1:1 w4x:site sarrple of a minim.Im of twelve discrete ~les taken at 
equal t~ intervals CNer the 24-hc:ur pericd. Wastewater and sludge ~ling 
and analysis sr.all be perfa::a:d a minim.J:n of [FRECOE.~Yl • The pee.it~~ . 
shall al.so provide any influent, effluent: or sludge rraut.oring data for nai;::-ic:-: 
::ollut.ant.s wnic.i.i t."le per.:ti.ttee believes may be causing er c:::nt:ibucing to 
incer:erence, pass t.r.rcu;h er ad\"ersely ~~ing sludge quality. 

(2) A diSC".!SSicn c: i.:;set, interference, a: pass t.~c:u;h incidents, .if any, ac :..-..e 
~,,; treao:ent pl.ant. wh.ic:h ti'•e per::Ut:.ee" lc..iOotS or sus;::ec:.s were ca~ .=y 
inc:u.sc:ial users of t."le PCl!'W syst.e:n. The disc..:ssia'l shall include t.~ :-eascr.s 
..my t.~ inc i ~ t.s• oc:::::.:_ :d, t.'1e c::::::rreci:i ve aC"t.icns ta.Xen anc, if l<na-'r'l r t.;..~ . 

\ 1-~'il 
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n.!ml!! of the i.ndu.s trial user ( s ) respc:ns ib le. The discuss iai shall al.so inc~ 
a review of tba ~lic:.:.ble pollutant limitatia'l.S to dete-P'lni.ne whether any 
additiaial limitatia-.s, er d'1anc;ies to existing requireJ:ent:.S, may be necessary 
to prevent pass t.hrcu;h and violatiais of state water quality st.anc!ards, 
interle...-enc:s wit.~ the cr;>eratiCX1 of the ·parw, or interference with disposal 
cf s!!Wage sl~. 

(3) The c:n1 1 ative m.c:Oer of industrial users t.~t the pe_.-::U.ttee has notified 
reg~...ing Sase lL'"l'e Mcni tc=ing ~ and t.~ C'l.."":J.la ti ve m - · "°t: cf inCus tr :.al 
user res;x::nses. 

{4) An u;x:!ated list of t:.h.e per.nit.tee's industrial users, er a .list of deletiCX1S 
and additia-.s keyed to a previcusly si1ttzdtted.list. The pecnitt,.ee shc?.ll 
~de a brief explanatiai fc:: each deletic::n. The list shall i~tify t.'ie 
users su!Jj~ to Federal categcrical St.an~....s bot specifying which set of st.a."lC­
a.rC.s are applicable. The list shall indiC3te which catec}OC'ical industries, or 
specific ;:ollutants fran eac.i.i industry, are subject to local limi.taticris that are 
m=e str~t than t..~ Federal C!teQCric:al Standards. The per.n.i.ttee shall al.so 
list th2 naiC.3teqorical i.ndu.st.rial users t."'.at are ~j~ C'\ly to lccal cisc.i...ar~ 
lj ... j t.aticns. The per.nit.tee shall c.'i.aracteriza the c:::::IJj;)liance status of each 
industrial user by ~lo'fing t.i.,e fol.lcving descripticns: 

(A) L"'l ~lia."'l~ with Baseline Malitcring Repcrt requirE!DE!nts (where aPi)licable 

(B) C:r.sistent.ly ac.~ieving c:::m;>lianc:e; 

(C) · In::::cnsistently ac.i.iieving c:::::i;>liance; 
.. 

(D) Sig'li!icntly violated a~licable pretr!!a~t requiremnts as ~fined 
by 40 <:FR 403.8(f)(2)(vii); 

(E) Cn a c:::::::pliance schedule to achieve ~liance (include the date final 
~liance is required) ; 

CF) Not achieving c:a:z:pliance and not al a ~liance sc.~le: 

(G) Tl"'..e pe~t:ee does not knew t."le industrial user's cc:::::pliance status. 

A rep:xt describing the ~liance status of any industrial user characterized 
by the descriptiais in items 4(C) thrOJgh (G) above shall be sutmitted quarterly 
frc:m the annual report date to EPA Regiai 9 and the St.ate~ The report shall 
identify the speci.f ic c::::t1:;>liance status of each such industrial user. 

(5) A sumary of t.~ inspectiai and ~ling activities o:riduc.t.ed b'i' the permit:ee 
during the past year to g.a t..'ier Worm!! tiCX1 and data regarding industrial users. 
The S\.:mary shall ·include: 

(A) The nan:es of the ineustrial users su.bjeci: to su:veillance b'/ the per:nit:.ee 
and an ex;:lanat.ial of whet.her they were ~ed, s.:m;>led, er both . 
and t.~e f:-equenC"/ of these activities at · each user: and 

(a > T r:e c="\C ll.!S icns er results f :-c:::n t...~ . inspectia'l or s.a::i:p li..nQ of each 
i.ne..!Sc-ial use::- • 
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(6) A smmry of th3 c::c:cpli.ance/enfcr~t a~ivities during ~ pa.st year. The 
sucrary shall include the names of the industrial users aff~ed O'f tre 
follCW'i.n; a~icns: 

(A) 

(B) 

ioiar."li.-..; ·letters c:: notices of violaticn regarding t..'i.e indu.st=ial user's' 
ap;a-en ~ nmc::::r::;> lianca with F~ral Ca t.egcrica.l S tandarCs er lo:.a l di SC:-..ar;e 
li:it.atiC"".s. Fe= each industrial user i03ntify ~tiler t.'"la ap;.arent 
violatiai c:::::iC3rned t..~ Federal Cat.cgc:%"iC3l St:.an<2rC.s o: lcc.::il disc:-..ar;e 

Aa::l!in is tra ti ve Ord!!rs re;ard.in9 t. "le industrial users ' ncnc::::c;>liance • 
"'1. th P'~ Ca t.egc:rical S ta.ndards er lcx:al disd'large li:ni ta tic::ns. Fer 
each industrial user i~tify Whet.her the violatia'l ccn~rned t."le Federal 
Categerical Standards c: local discharge limitaticns; 

( C) Civil a~icns regard~ t.'18 indusitrial userS' nCno::::t?Qliance 'Wi t."l Federal 
· Ca.teg:::ie.31 Standards er loc::3l dischar~ limitaticns. For each induseial 

user identify 'dhether the violaticn ccncerned the Federal Categcrical s~c­
ares cz lccal ci.sd".ar~ limitaticns; 

( D) Cr i.::i.nal acti ens r~cing t.1-)e industrial users ' nc:'lo::::=j;)liance with 
F~.,.al Catego::'~cal Staneard.s er lo::.?ll discharge l.imitatic:r.s. Fe: 6ac:1 
industrial user identify \t'het."ler tha violation ccnoerned the Federal Cat.age:· 
i cal S tandard.s er lo::.s l disd'la.rge limi ta ti ens; 

(E) Assess:i:ent of rc::::r'let.ary penalties. For each industrial user identi!y t.t:e 
am:ont of t.~e t:=:enalties; 

( F) Restricticn of f lcrJ1 to the PCII'W; or 

( G) Disc::xmectiai frcn disd1arge- to the i::orw. 

( 7) A descripticn of any sic;nificant changes in operating the pretreat:::ent pro;:a:n 
whic::h differ frcm the info::mstia'l in the pet"!l1ittee's Approved rorw Pret.:eac:ent 
Pro;ram including, but not limited to dlanges o:ncerning: the pro;:am's 
aaninistrative ·suucture: local industrial discharge li.mitaticns; m::nitoring 
pro;ram or m::nitoring frequencies: leQal authccit:y er enforcement ~licy; 
funding i:i:echanisms; resoJrce requirements; or staffing levels. 

~ 

(8) A sizmMry cf the annual pretreat::rent ~t, including· the. exist of pretre.ac:ent 
p:o;tam fl.Zlctims and equif:=!nt purc."la.SeS. 

(9) A ~ of ~lie participatiai activities to involve and inform the public. 

( 10) Other miscellaneous prettea.Cl:ent aevel~ts, including treat::tent facilities 
~, c.'lanqes "in sludge disposal metho::s, recaiving .-ater quality, data 
managenent and ccncet'?".s not described el.serimere in t.~ report.. 

~;:ili..ca~ sig'led ~ies of t.~ese reports shall !::e su!:I:litted to the Regier.al AC:nin:.st.=at 
' and ·t.ne Stat.e at the follOoiing addresses: 

Re-; i en.al AC:!lin is t= a tt:::' 
U .s. Envircr:::e.-iu.l ?rot.e<:i:icn Aqericy 
Rec;icn 9 At=i: i,.;.-~1 
215 Frc:::x:n t s t...-eet 
San Fra..,c!sco, Calif:o...aia 94105 
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t~. Pretreatment Program Reoui rements 

(exampl~ Pye...~reatment langua 
for Regio~OTW per.nits) 

1. The pennittee shall implement the Industrial Pretreatment 
program in accordance with the legal authorities, policies, procedures, · 
and financ_ial provisions described in the pennittee's pretreat.11ent program 
sub:ni ssi on entitled, and dated, , and the General 
Pretrea~ent Regulations (40CFR 403). At a minimum, the following 
pretreat=nent implementation activities shall be undertaken by the 
permittee: 

a. Enforce categorical pretreatr.ient standards promulgated 
pursuant to Section 307 (b} and (c} of the Act, prohibitive 
discharge standards as set forth in 40 CFR 403.5, or local 
limitation ~pecified in Section of the 
(City/District} code, whichever are more stringent or apply 
at the tirne of issuance or modification of an (industrial 
waste acceptance fonn/industrial discharge 
pennit/contract). Locally derived limitations shall be 
defined as pretrea~~ent standards under Section 307(d) of 
the act and shall not be limited to categorical industrial 
facilities. 

b. Issue (industrial discharge·pennits, contracts, 
i ndustri a 1 waste acceptance fonn} to a 11 affected 
industrial users. (Pennits, contracts, industrial waste 
acceptance fonns) shall contain limitations, sampling 
protocols, co~pliance schedule if appropriate, reporting 
requirements, and appropriate standard conditions. 

c. liaintain and update, as necessary, records, identifying 
the nature, character, and volume of pollutants contributed 
by industrial users. Records shall be maintained in 
accordance with Part II.G.4. 

d. Carry out inspections~ surveillance, and monitoring. 
activities on industrial users to detennine cornpliance with 
applicable pretreatment standards. Frequency of monitoring 
of industrial user's wastewaters shall be cor.rnensurate with 
the character and volume of the wastes, but shall not be 
less than two(2) times per year. 

e. Enforce and obtain remedies for non-compliance by any 
industrial users with applicable pretreatment standards and 
requirements~ 

2. The pennittee shall develop and submit to EPA for approv~l 
within 6 months of the effective date of this pennit, an accidental spill 
prevention program to reduce and prevent spills and slug discharges of 
pollutants from industrial users. The program, as approved by the Agency, 
wil_l become an enforceable part of this pennit. 

l 



3. Whenever, on the basis of 1nfonnation provided to the Water 
Division Director, U. S. Environmental Protection Agency, it has been 
determined that any source contributes pollutants in the pennittee's 
treatment works in violation of subsection (b), (c) or (d) of Section 307 
of the Clean Water Act, notification· shall be provided to the pennittee. 
Failure by the pennittee to cor.mence an appropriate enforcement action 
within 30 days of this notification may result in appropriate enforcement 
action against the source and pennittee. 

4. Pretreatment Procram Samolinq Requirements 

The perrnittee shall sample. on a semi-annual basis. its 
i nf1 uent. ef f1 uent, and sludge over three consecutive days (Monday thru 
Friday) for the following pollutants: arsenic, cadmium, hexavalent 
chromium, total chromium, copper, cyanide, lead, mercury, nickel, silver, 
and zinc. Results shall be reported as total except where noted other.tise. 

Daily samples of each shall be 24 hour composited and shall be 
analyzed and reported seperately. Where composite sampling is n~t 
feasible for a particular pollutant, 3 grab samples over a 24 hour period. 
are acceptable. Whenever possible, periods of sampling should be 
representative of a wet weather and dry weather period. 

The sampling protocol may be modified without fonnal notice, if 
the results of the sampling data, as presented i.n the annual report, 
indicate levels pollutants are either insignificant or conversely 
significant as they relate to interference at the. treatment p1ant, s1ud;e 
~ontarninating or effects on water quality. 

(Optional) The permittee shall perfonn chemical analyses of its 
influent, effluent, and sludge every (variable) from the effective date of 
this pennit for all specific toxic pollutants lf sted in Tables II and III 
of Appendix D of 40 CFR 122 •• 

(Optional) The pennittee will-be required to conduct a 
flow-through/static/embryo-larval bioassy to test (chronic/acute) exposure 
on ecologica1iy important species in the area. 

S. Pretreatment Report 

1. The pennittee shall provide to the U.S. EPA Region 10 
Office an annual report that briefly describes the pennittee's program 
activities over the previous twelve months. The Agency may modify, 
without fonnal notice, this reporting requirement to require less frequent 
reporting if it is detennined that the data in the report does not 
substantially ~hange from year to year. (The penni ttee must al so report 
on the pretreatment program activities of all participating agencies (~ 
of aaencies).) This report shall be submitted t~ the above address no 
later tnan . of each year an~ shall include: 

( i} An updated industrial survey, as appropriate. 

2 



(ii) Results of wastewater sampling at the treatment 
plant as specified in Section I.B.2. In addition, the pennittee shall 
calculate-removal rates for each pollutant, and provide an analys1s and 
discussion as to whether the existing local limitations sp~cific in 
Chapter Section of the (City/District) code continue to be 
appropriate to prevent trea~~ent plant interference, pass through of 
pollutants that could affect water quality, and sludge contamination. 

(iii) Status of Program implementation to include: 

a. Any substantial modifications to the 
pretreatment program as originally approved by 
the U.S. Environmental Protection Agency, to 
include staffing and funding updates. 

b. Any interference, upset or pen:iit violations 
experienced at the Por~ directly attributable to 
industrial users. 

c. Listing of industrial users inspected and/or 
monitored during the previous year and sur.:nary of 
results. 

d. Listing of industrial users planned for 
inspection and/or monitoring for the next year 
along with inspection frequencies. 

e. Listing of industrial users notified of 
promulgated pretreatwent standards and/or local 
standar~s as required in 40 CFR Part 
403.8(f)(2)(iii). 

f. Listing of industrial users issued 
(industrial discharge pennits, contracts, 
indu$trial waste acceptance fo~s). 

g. Listing of· industrial users notified of 
promulgated pretreatment standards or applicable 
local standards who are on compliance schedules. 
The listing should include for each facility the 
final date of compliance. 

h. Planned changes in the implementation 
program. 

(iv) Status of enforcement activities to include: 

a. Listing of industrial users, who failed to 
subm1 t basel 1 ne reports or any other reports as . 
specified in 40 CFR 403.12(d) and in Chapter~ 
Section of the (C1tyi0istrict) code. · 

3 



b. Listing of industrial users n~t complying 
with federal or local pretreatment standards as 
of the final compliance date. 

c. Sur.mary of enforcement activities taken or 
p1anned against non-complying industrial users. 
The permittee sha11 provide public notice of 
significant vio1ators as outline in 40 CFR Part 
403.8(f)(2)(1i). 

2. The pennittee shall notify the EPA 60 days prior.to any 
major proposed changes in its existing sludge d1sp9sal practices. 

(Optional) The permittee shall prov.ide infonnat1on as required 
of 40 CFR Part 403.lZ (1) and (j) regarding removal allowance. 

4 



VI.B.13. 

"Guidance on Enforcement of Prohibitions Against Interference and Pass 
Through", dated May 3, 1985. 
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Ui'iITED ST ATES EN\'IRONME~TAL PHOTECTION AGENCY 
WASHINGTON, O.C. 20-'<iO 

MAY 3 1985 

M EMOR.a.NDUM 

01 HC"r or: I ... fORl f\tf .... r 
.\'IJ (. O\tl'l l·\'l r 

\10'1TURl'li 

SUBJECT: Guidance on Enforcement of Prohibitions Against 
Interf.erence and Pass Throu9h 

FR0~1: Glenn L. Uliterhec-qer 4<~ ~--l~t<~ 
Associate Enforcement Counsel 

for Water· I} 
f{ll~-t. c.c.c~ }-{-ta. . ...,.., ~ 

Rebecca w. Han~er, Dire6tor 
Off ice of Water EnforceMent 

and Perrtiits 

TO: Regional Counsels, Reoions I - X 

Sum!l'1arv 

Water Manaqement Division Direct·ors, 
Regions I - X 

EPA Re~ions, States with pretreat~ent approval authority and 
publicly owned wastewater trcat~ent plants (POTNs) with approved 
pretreatment programs can and should continue to enforce the 
general prohibitions against interference and pass through, 40 
CFR §§403.S(a), although the regulatory definitions of the terms 
"interference" and "pass through" have been remand~d by the u.s. 
Court of Appeals For the Third Circuit, in National Association 
of Metal Finishers. et al. v. EPA 719 F.2d 624 (3rd cir. 1983) 
and the Agency has suspended t"i\e"m. 49 Fed. Req. 5131 (Feb. 10, 
1984). 

Until EPA promulgates new definitions for the two terms, 
enforcement agencies should interpret them accordinq to accepted 
principles of statutory construction. In each case, the enforce­
ment aqency should consider the qeneral meanings of the two 
words, the legislative history of the provisions of the Clean 
Water Act in which they appear and other, related, provisions, 
judicial iriterpietations includina NAMF v. EPA, supra, appropriate 
principles of general law, and the relationship of the facts of 
any particular case to policies which will best effectuate the 
intent of Conqress with reqard to pretreat~ent in the context of 

. the Clean Water Act as a whole. EPA offers some suoaestions on· 

I. 
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interpretation below, but until a new definition is promulgated, 
determinations of whether a particular discharge constitutes 
inter~erence or pass through should be m~de case by case. 

Backoround 

In the Clean Water Act, Congress directed the Administrator 
of EPA to promulgate regulations "to prevent the discharge of 
any pollutant through treatment works (as defined in section 
212 of this Act) which are publicly owned, which pollutant 
interferes with, passes through, or is otherwise incompatible 
with such works." Section 307(b)(l). The Administrator carried 
out his mandate through two types of regulations: technology-based 
"categorical" standards which apply to particular categories of 
industries discharging into POTWs (these appear at 40-CFR Part 405 
et. seq.) and general prohibitions which apply to all non-domestic 
indirect:° dischargers (these appear at 40 CFR §403.5). All these 
regulations are to be enforced by the POTW in question if it has 
an approved pretreatment program pursuant to 40 CFR §403.9, by the 
State in which the POTW is located, if the State has pretreatment· 
approval authority pursuant to 40 CFR §403.10, and by EPA. (Pur­
suant to 40 C.F.R. §403.S(e), if, within 30 days after notice f~om 
EPA or the State, the POTW fails to commence appropriate enforcement 
action to correct an interference or pass through violation, EPA 
or the State may proceed.) The regulations also require each 
POTW that must institute a pretreatment program (and other POTWs I 
under certain circumstances) to develop specific local limits 
for individual indirect dischargers where necessary to prevent 
interference and pass through. 40 CFR §403.S(c). Such facility­
specific limits promulgated by POTWs are called local limits. 
They are enforceable independently of the general prohibitions. 

· The federal prohibitions against interference and pass 
through are part of the general prohibitions. The prohibition 
against interference was first promulgated on November 11, 1973, 
40 C.F.R. Part 128, 38 ~ ~ 30983. A revised definition 
was promulgated as part of the June 26, 1978, General Pretreatment 
Regulations 43 Fed. Reg. 27736; EPA amended the definition on 
January 28, 1981, 46 Fed.~ 9404. As part.of the latter 
action, EPA also promulgated, for the first time, a prohibition 
against pass through and a definition of that term. Both defini­
tions were challenged in the NAMF case, supra. On September 28, 
1983, the Third Circuit remanded both definitions to the Agency. 
It found the definition of "interference" invalid for failing to 
require a showing of causation, and it held that the definition · 
_of "pass through". had not been promulgated in accordance with 
the requirements of the Administrative Procedure Act. NAMF v. 
~, supra, at pp. 638-641. The Court expressly declined to rule 
on the substantive prohibitions. Id. at note 17. In accordance 
with the Court's opinion, the Agency administratively suspended 
both definitions on February 10, 1984. 49 Fed. Rea. 5131. EPA 
Will shortly propose new definitions con~istent with the Third 
Circuit's holding. 
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In February 1984, the Agency convened an advisory committee, 
the Pretreatment Implementation Review Task Force (PIRT), to assist 
the Agency in implementing the pretreatment program. The committee 
was composed of representatives of industry, State regulatory 
agencies, POTWs, environmental groups and EPA Regional offices. 
PIRT recommended in its Final Report to the Administrator on 
January 30, 1985, that in view of the NAMF decision, the Agency 
promptly issue guidance to all agencie'S""C"esponsible for pretreat­
ment enforcement informing them that the substantive prohibitions 
against interference and pass through remain enforceable despite 
the suspension of the definitions. This.guidance is intended to 
respond to PIRT's recommendation. 

Interference 

The prohibition against interference ~ith the operation or 
performance of a POTW, which appears at 40 CFR §403.S(a), remains 
fully enforceable against any non-domestic industrial user by 
the POTW if it has a pretreatment program approved pursuant to 
40 CFR §403.9, by a State if it has pretreatment approval authorit'l 
pursuant to 40 CFR §403.10, and by EPA. Until EPA promulgates a 
regulatory definition, the question of whether a particular 
ihdirect discharge interferes with the POTW should be determined 
with reference to the facts of each case, using traditional aids 
to statutory construction such as the legislative history of 
relevant provisions of the Clean Water Act, judicial interpre­
tations including ~ v. EPA, supra, and principles of common 
law where appropriate. In addition, each POTW should continue to 
set-local limits under 40 CFR 403.S(c) based on its interpretation 
of interference. 

EPA believes that an agency responsible for enforcement 
should find an interference violation wher~ it can show that 
discharges from an industrial user, either alone or in combination 
with discharges from other users, adversely affect the POTW in such 
a way as to cause it to violate its NPDES permit or adversely 
affect the way the POTW chooses to process, use or dispose of its 
sludge. Such adverse effects include those which increase the 
magnitude or the duration of an NPDES violation or prevent the 
POTW from.using or disposing of its sludge in accordan6e with 
all legal requirements applicable to whatever disposal method it 
selects. The agency needs to first ensure that the problem was 
not caused entirely by inadequate operation and maintenance at 
the POTW, since, as the Third Circuit noted, Congress did not 
intend to require pretreatment for compatible waste.as a substitute 
for adequate municipal waste treatment works. NAMF v. EPA, supra 

. at 640-641. . The ·industrial discharge to the POTW may consist of 
conventional, non-conventional or toxic pollutants: each type 
under some circumstances can affect a POTW or its operation. As 
indicated by.the Third Circ~it, the agency must demonstrate a 
~ausal link between the industrial discharge in question and the· 
~dverse effect - in particular, that th~ pollutant discharged 
caused, in whole or in part, the NPDES violation or sludge problem 
observed. 
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Nevertheless, it is important that nothing in the Act, the 
legislative history, or the ~opinion requires an enforcement 
authority to show that the industrial user charged with interfer­
ence is the sole cause of the harm inflicted on the POTW. To the 
contrary, themajority opinion in that case states: "We conclude 
that given the language and purpose of the Act, an indirect 
discharge cannot be liable under the prohibited discharge standard 
unless it is a cause of the POTW's permit violation or sludge 
problem." Id.-at 641. (Emphasis added). And see concurring 
opinion at"f;67. This is consi~tent with the general principl~ 
of tort law that a tortfeasor is not relieved of legal responsi­
bility because another tortfeasor or an innocent party contributed 
to the harm caused by the tort, and it may not be possible to 
"apportion" the harm among the different causes. See Restate~ent 
(Second) of Torts, §§433(A), 881 (1979). (Indeed, examples or 
pollution are among the classic illustrations of indivisible 
harms sometimes brought about by a number of causes.) 

The Third Circuit held in NAMF that introduction of a 
pollutant into a POTW in excess of that allowed by contract wit~ 
the POTW or by federal, state or local law, or a discharge which 
differs in nature or constituents from the user's average discharge, 
cannot be held to be illegal interference without more, namely, 
a causal link between the discharge and the NPDES or sludge 
problem at the POTw.l/ Nevertheless, such local, State-or feder~ 
limits or know~ parameters of a user's average discharge may be \ 
probativ~ evidence of the amount and characteristics of the 
pollution load a given ~OTW is capable of treating while oper~tin; 
properly and in compliance with all its NPDES and sludge require­
ments, and thus they may help to determine the causes of an 
interference incident. It is also possible, however, to find 
interference even where all industrial users are in compliance 
with appli6able local limits where, for example, the. local limits 
are concentration based and the industrial user though meeting 
the concentration based standards incr~ases the mass of pollutants 
so significantly that it overloads the POTW. It is recommended, 
though not mandatory prior to litigation, that the POTW attempt 
to adjust local limits to allow the POTW to meet its NPDES permit. 

Pass Through 

Like the prohibition against interference, the prohibition 
at 40 CFR 403.S(a) against pollutants which pass through a POTt'l 
remains in effect and fully enforceable against any non-domestic 
industrial user by the POTW if it has an approved pretreatment 
program, by a ~t~te ·if it has obtained approval authority, or by 

I/of course, this holding does not apply to violations of federai~ 
catecrorical standards: a violation of a: categorical standard can 
be shown without a corresponding violation at the POTN. 
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EPA. Until EPA promulgates a new regulatory definition, the 
enforcement authority will have to determine each finding of 
pass through, 1 ike interference, .with reference to the E acts of 
each case, relying on a~cepted tools of statutory construction. 
As with interference, PbTWs should continue to promulgate local 
limits based on the prohibition against pass through where 
appropriate under 40 CFR §403.S{c). 

Many POTWs are designed principally to treat domestic sewage 
rather than the less common pollutants found in some industrial 
effluent. ·_The latter pollutants may not affect POTWs and cause 
interfere_!J..,ce, but also may not respond to the POTW treatment 

i processes.: Congress directed the Administrator to devise regula­
tions to prevent such pollutants from passing througb. a POTW into 
waters of the United States untreated or inadequately treated. 
Therefore, until a new regulatory definition is promulgated, it 
would be consistent with the statute for an enforcement agency to 
find a pass through violation where a pollutant from a non-domestic 
indirect discharger had passed throuqh a POTW and either alone or 
in combination with discharges from other contributors caused 
the POTW to violate its NPDES permit. 

Although the Third Circuit did not rule on the substance of 
the definition of pass through in the NAMF .case, the logic of its 
opinion would appear to require a showing of causation to prove 
pass through - that is, the enforcement agency. would.need to 
demonstrate a causal connection between the defendant's discharqe 
and the POTW's NPDES violation. Nevertheless, as with inter­
feience, to make out a c~se of pass through, the enforcement agency 
would not have to show that a plant's discharge wa~ the sole 
cause of the POTW's toxic discharge, only that.it w~s one cause. 

A plaintiff could show pass through by demonstrating that a 
particular pollutant discharged by the industrial user also 
appeared in the effluent of the POTW and that the POTW violated 
its permit limit for that pollutant. Finally, as with inter­
ference, violation of local limits applicable to the indirect 
discharger or deviations from the discharger's average pollutant 
loading would not by themselves be sufficient to prove pass 
through. An enforcement agency would have to make in addition a 
demonstration of cause. Nevertheless, departures from· local · 
limits or average discharge constituents might be useful as 
evidence of the POTW's acknowledged capacity to treat different 
kinds of pollutants. 

At this .time, there may not be effluent limits for toxic 
parameters in the NPDES permits of mariy POTWs. EPA Regions, and 
States to whom the NPDES program has.been delegated, should modify 
these permits when necessary: If a toxic pollutant from an indus­
trial disch~rger passes through a POTW and causes imminent and 

. subs tan t ia l endangerment to heal t-h or 1ive1 ihood, EPA may a !ways . 
. seek immediate relief under Section. 504 of the CWA, e~en if the 

· POTW is not in violation of its permit. S~at~ and local ~gencies 
may have comparable authority under.state laws. 



"Obtaining Approval of Remaining Local Pretreatment Programs--Second Round 
Referrals of the Municipal Pretreatment Enforcement Initiative", dated June 
12, 1985. (Categorization of POTWs within Regions excluded) 





UNITED STATES ENVIRONMENT AL PROTECTION AGENCY 

WASHINGTON, c.c. zo•ao 

.JJN I 2 1985 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Obtaining Approval of Remaining Local Pretreatment 
Programs -- Second Round Referrals of.the Municipal 
Pretreatment Enfor~~=z::itiativ~ . 

Courtney M. Price /J-....--r ~ ~ 
Assistant Administrator for Enf rcement 

and Compliance Joni oring 

Henry L. Longest ~Lilltfl."'6"' 

Acting Assistant 1n1 rator 

Regional Counsels 
Regions I-X 

Water Management Directors 
Regions I-X 

This memorandum announces EPA's agenda for obtaining 
approved pretreatment programs for POTWs which have not yet 
received necessary program approval. The agenda includes a 
plan and schedule for a second national round of enforcement 
cases against POTWs which have fa.iled to obtain approved 
pretreatment programs, and a directive to modify permits of 
POTWs where still necessary to require program approval and 
implementation. 

With referrals from Regions V and VI, the Agency recently 
commenced the first round of the Municipal Pretreatment Enforcement 
Initiative. This nationally-coordinated enforcement effort 
resulted in judicial enforcement actions being filed against 
8 POTWs which had not met the requirement to obtain an approved 
pretreatment program. The Department of Justice filed these 
cases in federal district courts on April 18. Significant 
progress has already been made toward satisfactory resolution 
of these cases. 

The first round of the Municipal Pretreatment Enforcement 
Initiative has as~isted the ~gency to ~chieve its pretreatment 
goals of having all required pretreatment ~rograms approved or 
referred 'for judicial enforcement by September 30, 1985. As of 
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March 31, 1985, there were still 461 POTWs which had not 
yet obtained an approved pretreatment program. As you know, 
the Agency has committed itself through the Strategic Planning 
and Management System (SPMS) to have all required pretreatment 
programs approved or referred for judicial enforcement by 
September 30, 1985. For this reason, we are undertaking a 
second round of the Municipal Pretreatment Enforcement Initiative 
to aid the Regions in meeting the FY-85 SPMS pretreatment 
target. 

A list of those POTWs in your Region which do not yet 
have an approved pretreatment program is attached to this 
memorandum. Generally, POTWs with unapproved pretreatment 
programs have been in non-compliance with the regulation to 
obtain an approved pretreatment program for nearly 2 years 
--making •good progress• toward program approval is no longer 
satisfactory in such cases. 

As we did in the first round of the Initiative, we should 
continue to focus our enforcement efforts on those POTWs with 
permits requiring the POTW to obtain pretreatment program 
approval (Categories I and II). We urge all Regions to review 
the attached list of noncomplying POTWs to identify for judicial 
enforcement those municipalities, particularly larger ones, -
that will not obtain an approved pretreatment program by the 
end of FY-85. 

The attached list of municipalities with unapproved 
pretreatment programs also includes POTWs whose permits do 
not explicitly require them to obtain approved pretreatment 
programs (Categories III and IV). It should be noted that 
as a general rule it is EPA legal policy to not refer for 
judicial enforcement those POTWs in Categories III and IV. 
We therefore expect each Region to have the compliance status 
of these POTWs changed to Category I or II as soon as 
possible. 

We request that you complete the attached "Pretreatment 
Program Approval Status" form for each Category I and II POTW 
in your Region. Additionally, for Category III and IV POTWs, 
provide a narrative description of the specific schedule 
and steps your Region is taking to obtain necessary permit 
modifications in delegated States, as well as in States where 
EPA directly administers the permit program. Please submit 
your completed materials to William Jordan, Director, Enforcement 
Division, Offi~e of Water Enforcem~nt and Permits (EN-338) 
at Headquarters by June 28. At that time you should also 
submit any corrections to the list of unapproved programs which 
accompanies this memorandum. We will be considerina making 
public this ~pdated list of POTWs with unapproved p~etreatmeni· 
programs. 
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Case referrals to meet the FY-85 SPMS pretreatment target 
should be submitted to OECM by August 1, 1985. It is unlikely 
that an enforcement action referred after that date against a 
POTW for failure to obtain an approved pretreatment program will 
be filed in the current fiscal year. Regions which have approved 
all (Region X) or nearly all (Regions VII and IX) required 
pretreatment programs shoult consider enforcement actibns 
against those POTWs not pror·~r ly implement] ng approved programs. 

Direct enforcement act~~n in delegated States should be 
taken consistent with the State/EPA Enforcement Agreement with 
each State. Each Region shc·uld work with the delegated States 
to get them to address thei·,· POTWs. In those cases where the 
State does not act or where EPA directly administers the program, 
each Region should be prepared to submit a referral for each 
POTW which is not on track to obtain program approval by the 
end of FY-85, or to explain the compelling circumstances which 
preclude such action. 

After your Region ha; identified those POTWs that are 
likely referral targets f ~r the second wave of the Initiative, 
both Headquarters and the Department of Justice will again be 
available for consultation and assistance in preparing litigation 
reports and for expediting referrals and filings. (OECM will 
make sample litigation reports available.) For several Regions, 
the Off ice of Water Mid-Year Reviews provide an excellent 
opportunity to discuss possible enforcement targets for the 
second round. 

We must demonstrate that the Agency is committed to this 
goal on a national basis. We realize that an effort such as this 
requires expedited schedules and intensive use of staff resources. 
However, we believe this effort is both worthwhile and necessary 
if we are to realize this Agency SPMS pretreatment target. 
We are confident that teamwork by the Regions, Headquarters 
and the Department of Justice will allow us to file the second 
round of cases during the month of September. 

Attachments 

cc: Deputy Administrator 
Regional Administrators, Regions I-X 
Deputy Regional Administrators, Regions I-X 
General Counsel 
Director, Office of Water Enforcement 

and Permits 
Associate Enforcement Counsel 

for Water 
Chief, Environmental Enforcement Section, DOJ 

_ .. ---.. .· .. 
' . i, 



AGENDA 

Municipal Pretreatment Enforcement Initiative 

Second Wave 

Regions to submit completed 
•Pretreatment Program Approval 
Status• forms to HO/OWEP 
for Category I and II POTWs 

Regions to submit referrals 
to HO against POTWs for 
failure-to-submit and/or 
failure-to-implement 
pretreatment programs 

HQ/OECM to ref er POTW 
enforcement actions to DOJ 
against non-complying POTWs 

DOJ to file· judicial 
enforcement actions 
against non-complying POTWs 

Regions to have approved 
all POTW pretreatment 
programs or ·have referred 
all non-complying POTWs 

June 28 

August 1 

August 16 

September 16 

September 30 



PRETREATMENT PROGRAM APPROVAL STATUS 

REGION REGIONAL CONTACT 

DATE FORH COMPLETED FTS NUMBER 

IF NOT REFEPRING, 
DEFICIENT REFERRAL DESCRIBE REASONS 

POTW NAHE PROGRAM ELEMENTS* CANDIDATE INCLUDE SCHEDULED 
(check, describe below) AT THIS SUBMITTAL DATE, 

1 2 3 4 s 6 TIME APPROVAL DATE 

YES ... . . 
. . ~ .. 

NO 

YES -
NO . 

YES 

!No 

. 

YES 

NO -

.*KE·Y: 
1 = INDUSTRIAL WASTE SURVEY 
2 = LEGAL AUTHORITY 
3 = TECHNICAL ELEMENTS/LOCAL LIMITS 
4 = COMPLIANC~ MONITORING 
5 = PROCCDURES 
6 = RESOURCES 



REGIONAL BREAKDOWN OF REMAINING POTWs WITH UNAPPROVED 
PRE'i'REATMENT PROGRAMS 

CATEGORIES 

I 

II 

III 

IV 

PROGRAM 
STATUS CODE 

N 

s 

p 

• 
KEY 

POTWs with 1) unapproved pretreatment programs, 
2) a modified NPDES permit reauiring pretreatment 
program submission, and 3) an EPA-issued adminis­
trative order requiring pretreatment program 
submission. 

POTWs with 1) unapproved pretreatment programs, 
and 2) a modified NPDES permit requirinq 
pretreatment program submission but without an 
EPA-issued administrative order requiring 
pretreatment program submission. 

POTWs with 1) unapproved pretreatment proqrams, 
and 2) an EPA-issued administrative order reauirinq 
pretreatment program submission, but without a 
modified NPDES permit requiring pretreatment 
program submission. 

POTWs with unapproved pretreatment programs which 
do not have 1) a modified NPDES permit reauirinq 
pretreatment program submission, and 2) an EPA­
issued administrative order reauiring pretreatment 
program submission. 

Pretreatment program submission has been reviewed 
and is not approvable in its present form because 
portions of the program are incomplete or not 
submitted. 

Pretreatment program has been submitted, but 
further review is required to detert"line whether 
the suhmi t tal is complete and app.rovable for 
public notice. 

Complete pretreatment program sub~ission has been 
reviewed and found ·acceptable for public notice. 

Pretrentment rroora~ is on public notice. 
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REGIONAL SUMMARY OF POTWs WITH UNAPPROVED PRETREATMENT PROGRAHS 
UAY 7, 1985 

CATEGORY . .-

o ·PROGRAM REGION 
STATUS TOTALS 
CODES I II III IV v VI VII VIII IX x - - - - -

CATEGORY I 17 s 4 2 32 19 0 14 1 0 94 

o N 8 4 4 0 23 12 0 0 0 0 51 
0 s 6 0 0 2 2 0 0 14 1 0 25 
o R 0 1 0 o. 3 3 . Q . 0 . 0 0 7 
0 p 3 0 0 ,Q 4 4 0 ·O 0 0 11 

CATEGORY II 4 16 13 21 57 2 1 10 2 0 126 

o N 3 11 8 12 19 l 0 0 0 0 54 
0 s l 0 0 l· 8 1 l 10 2 0 24 
o R 0 0 0 0 2 0 0 0 0 0 2 
0 p 0 5 5 8 28 0 0 0 0 0 46 

CATEGORY III 2 5 28 0 1 0 0 

' 
0 0 0 36 . 

0 N 2 5 26 0 0 0 0 0 0 0 33 
0 s 0 0 0 0 l 0 0 0 0 0 
o R 0 0 0 0 0 0 0 0 0 0 
0 p 0 0 2 0 0 0 0 0 0 0 I 2 

CATEGORY IV 7 2 15 7 35 0 1 3 2 0 72 

o N 3 2 14 6 27 0 0 2 2 0 56 
0 s 3 0 0 1 1 0 1 l 0 0 7 
o R 0 0 0 0 1 0 0 0 0 0 1 
0 p 1 0 1 0 6 0 0 0 0 0 8. 

CATEGORY 
UNKNOWN 0 0 3 0 122 0 0 8 0 0 133 

o N 0 0 0 0 51 0 0 0 0 0 51 
0 s 0 0 0 0 8 0 0 0 0 0 8 
0 R 0 0 0 0 14 0 0 0 0 0 14 
0 p 0 0 3 0 49 0 0 8 0 0 . 60 

·TOTALS I 30. 28 63 30 247 I 21 2 35 5 0 I 461 

o N I 16 I 22 52 18 120 ·1 13 0 2 2 I 0 I 245 
0 s 

1· 
10 0 I 0 4 20 

I 1 I 2 25 I 3 0 I 65 
o R 0 1 0 0 20 3 I 0 0 I 0 0 I . 24 
0 p I 4 SJ 11 8 '27 I 4 I 0 8 () 0 I 1 

I I ~~ I I I -
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"Applicability of Categorical Pretreatment Standards to Industrial Users of 
Non-Discharging POTWs", dated June 27, 1985. 





S(lRJF.:CT: 

f''ROM: 

TO: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

Ap~licability of Cateqorical Pretreatment Stan~ards to 
Industrial nsers of Non-Discharai"g POTWs 

William P. T'liC"mnnd, Chief ~/ 
Proaram r.evelopnu~nt F:lranch ( l . 
PerTl'lit Branch Chi~fs, Regicns I-X 

At the recent ~aticnal eranch Chief9 Meeting, a question waa 
raise~ reqardino the apnlica~ility of categorical prP-treat~ent 
stan~arda pro~ulqated by F.PA ~ur.suant to section 307(b) of the 
Clean .Water Act ( •cwA•) to industrial facilities sE?ndinQ their 
wastewaters to POTWs that do not nischarge tc waters of.the 
United States (hereafter referred to as •nof'-discharging POTWs 11

). 

~ecause there is no •discharoe of pollutants• (as defined in 
section 502(12) of the CWA) from these POTWs, they are not 
requir~~ to obtain NPDES ~ermits: nor are they subject to the 
requirement,. in section 402(b)(8) of the CWA, t.o develop a 
local pretreatment program, sine~ this requirement is tied to 
th'? existence of an NPOES nermit. As explained below, however, 
i~"ustrial users discharqinQ into thP.se POTWs must nonetheless 
comply with aoplicable categorical pretreat~ent standards. 
This rne~orandum also discusses how these· industrial users can be 
r~aulated in the absence of a federally required local pretreatment 
nrograP.t. 

O~~-t ... CM.,categorical pretreatment standards apoly to 
induHrial. 11-ra ~all ~OTWs, including those that do not discharge 
to wat•n..of tbe Gaited States. Section 307(b) of the Act dirP.cts 
~PA to promialea~&pretreatment standards •to prevent the cischarge 
of any poltuta'ftt· ~hrouqh treatment vorks (as defined in section 
212 of this Act) which at'e publicly owned, which oollutant inter­
fP.res with, ~asse~ through, or otherwise is incOl"patibl~ with such 
works.• The definition of •treat~ent ~arks• in section 212 of th~ 
CWA is not limftea to faciliti~s th~t discharge into waters of the 

'. -..:... 
, . , ~ 
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United Stata9. an4·in f~ct ~akes exnlicit reference to land-based 
svst ... (••• S212"<_2)(A)). Moreover, the statutory ooal of 
nrevetreini'"'Tnter~rence with the treatment works, which inclu~es 
protection of th• resulting sl~dqe from conta~ination that woul~ 
limit disnosal alternatives, I is applicable to all POTWs, 
regarrlless of whether there iS-any discharge to waters of the 
United States. 

Becaua• non-discharqinq POTWs are not.NPDES ~er~ittees and 
therefore are not required to develop Dretreat~ent oroar.uta, the 
pri~ary re8ponaibility for enforcing pretreatment requirements 
in these cases falls upon th~se States with approved pretreatme"t 
pro~rams and EPA. Since these POTWs do not hold NPDES permits, 
EPA enforcement 18 limited to direct enforcement of cateqorical **/ . stan~arda against the industrial users. Of course, the fact 
that federal law does not require non-discharging POTWa to develop 
pretreatment nroarams ~oes not prevent States frar.t reiuirina theee 
~acilities to develoo such proqrams under ~tate law. **/ Moreover, 
even where State law does not require them to do so, l'iid!vidual 
"on-dischar~ing POTWs may agre~ to develon pretreatment praor .. •• 
In any of these cases, the developed pro_nrams may provide for ...., - *•**/ enforcement of cateaorieal standards by the POTW. ao .. •••t 
it ~ust be noted that t°'eeausa these POTWs are not M'P'OF.S permitt .. s; 
P.PA cannot enforce anv rffquir~~ents of thei~ proqrams. Thus, it 
a non-disc~aroinn POTW whose nretreatment ~rnnra~ involves enforee­
"ent of cateq~~ical standa~ds ctoes a poor job-·of enforcin9 -
thes@ standards, ~PA's only recourse ie to ~ake direct action 
against the violatinp lnrlustri~l uRer(s). 

*I ~ee the discussion of sludqe conta~ination as •interference• 
under the CWA in the nreamhle to the General Pretreatment 
Requlations at 46 !!£•Reg. 9408 (January 2e·, 19Sl). 

**/ Althouah €PA May not issue oermits to indirect di"scharqers, 
the Aqency may recuire them to comply with additional reporting, 
monitorinQ, sa~pling, and other inforYWtation reouirernents beyond 
those con~ained in the General Pretreat~ent Reoulations, under 
sec~ioa 301 ol the CWA. ~ Conf. P-ey;>. Ho. 92-1236, 92d Conq., 
2d S••••·.: 130 (September 28, 1972), reorinted !!!·A Leqislative 
Pi~tory. o! the Wat.er ~ollution Control Act AJnendmente of 1972, 
volWM· l ·at 313·• 

***/ For exa~~le, California has a rP~ulato~ nrovision that 
requires non-di.scharqinQ POTWs with a design ~J.ow of 5 mgd cir 
~ore to rl@velop"pretreatment prOtTra~s. Facilities with a desiqn 
flow of less than 5 ~qd ~av he required to ~eveloo proqra~s as 
~eemed appropriate. 23 CAC ~2233. · 

****/ In California~ for instance, these oroorams are reviewed 
for consistency with S403.R(~) of the General Pr~treatment 
R@gulations, which includes a requireme"t·reqardinq enforcement 
of categorical standards • 



I hope this memorandum answers your questions on this subject. 
If you have any further questions or comments, olease call me at 
(FTS) 426-4793 or have your staff contact Hans Bjornson at (FTS) 
4 2f;-7035 •. 

cc a Rebecca Barmer· 
Martha Prothro 
Colburn Cherney 

bee: Jim Gallup 
Geoff Grubbs 
Program Development Branch 

HBJORNSON/Disk l/EN-336/67035 
Document 36/lrm/06-26-85 





"Guidance Manual for Preparation and Review of Removal Credit 
Applications", dated July 1985. Table of Contents only. 

VI.B.16. 
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UNITED STATES ENVIRONMENTAi. PROTECT.ION AGENCY 
WASHINGTON. O.C. 204&60 

. AU G ~ • 5 1985 

MEMORANDUM 

SUBJECT:1cal Limits Requirem~nts for POTW 
P etreatment Prpsrams 
I~~.~--.> 

FROM: Rebecca w. Hanmer, Director 
Office of Water Enforcement and Permits (EN-335) 

TO: Regional Water Management Division Directors 
NPDES State Directors 

I. Background 

The Pretreatment Implementation Review Task Force (PIRT), in 
its Final Report of January 30, 1985, stated that some POTWs which 
are required to implement pretreatment programs "do not understand 
the relationship between categorical standards and local limits or 
even how to develop local limits." Thi"s memo reviews the Agency's 
minimum local limits requirements for POTWs which must develop and 
implement industrial pretreatment programs. More detailed technical 
guidance for developing local limits is available in the Guidance 
Manual for POTW Pretreatment Program Development. Comprehensive 
technical guidance on local limits is under development and will 
be published in FY 86. 

Section 403.5(c) of the General Pretreatment Regulations 
provides that POTWs required to establish local pretreatment 
programs must develop and enforce specific limits to implement 
the general prohibitions against pass-through and interference 
[§403.S(a)] and the specific prohibitions listed in §403.S(b). 
This requirement is discussed in the preamble to the 1981 General 
Pretreatment Regulations: 

"Theee limits are developed initially as a prerequisite 
to POTW pretreatment program approval and are updated 
thereafter as necessary to reflect changing conditions 
at the POTW. The limits may be developed on a pollutant 
or industry basis and may be included in a municipal 
ordinance which is applied to the affected classes. In 
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addition, or alternatively, the POTW may develop specific 
limits for each individual facility and incorporate these 
limits in the facility's municipally-issued permit or 
contract. By translating the regulations' general 
prohibitions into specific limits for Industrial Users, 
the POTW will ensure that the users are given a clear 
standard to which they are to conform." 

The categorical pretreatment standards, applicable to broad 
classes of industries, are technology-based minimum requirements 

·which do not necessarily address all industrial discharge problems 
which might occur at a given POTW. To prevent these site~specific 
problems, each POTW must assess all of its industrial discharges 
and employ sound technical procedures to develop defens1ble local 
limits which will assure that the POTW, its personnel, and the 
environment are adequately protected. This memorandum clarifies 
EPA's minimum requirements for the development of local limits 
to control the discharges of industrial users and discusses the 
application of those requirements to POTWs in different stages of 
local pretreatment program development and implementation. 

II. Minimum Requirements for Local Limits 

The General Pretreatment Regulations require every POTW 
developing a pretreatment program to conduct an industrial waste 
survey to locate and identify all industria~ users which might be 
subject to the POTW pretreatment program. This procedure is a 
prerequisite to pretreatment program approval. In addition, the 
POTW must determine the character and volume of pollutants contri­
buted to the POTW by these industrial users. Based on the infor­
mation obtained from the industrial waste survey and other sources, 
including influent, effluent and sludge sampling, the POTW must 
determine which of these pollutants (if any) have a reasonable 
potential for pass-through, interference or sludge contamination. 
For each of these pollutants of concern, the POTW must determine, 
using the best information available, the maximum loading which 
can be accepted by the treatment facility without the occurrence 
of pass-through, interference or sludge contamination. A proce­
dure for performing. this analysis is provided in the Guidance 
Manual for POTW Pretreatment Program Development. As a minimum, 
each POTW must conduct this technical evaluation to determine 
the maximum allowable treatment plant headworks (influent) 
loading for the following pollutants: 

cadmium 
chromium 
copper· 

lead 
nickel 
zinc 

These~six toxic metals are listed because of their widespread 
occurrence in POTW inf luents and effluents in concentrations that 
warrant conc~rn. Also, since they are usually associated with 
~he suspended solids in the waste stream, their presence often 
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prohibits the beneficial reuse of municipal sewage sludge and 
reduces POTW options for safe sludge disposal. In addition, 
based on site-specific information, the POTW and/or the Approval 
Authority must identify pther pollutants of concern which might 
reasonably be expected to be discharged to the POTW in quantities 
which could pass through or interfere with the POTW ,· contaminate 
the sludge, or jeopardize POTW worker health or safety. Once 
maximum allowable headworks loadings are determined for each of 
the pollutants of concern, the POTW must implement a system of 
local limits to assure that these loadings will not be exceeded. 
The POTW may choose to implement its local limits in any of a 
number of ways, such as uniform maximum allowable concentrations 
applied to all significant industrial dischargers, or maximum 
mass discharge limits on certain major dischargers. The method 
of control is the option of the POTW, so long as the method 
selected accomplishes the required objectives. There is no 
single method of setting local limits which is best in all 
situations. The Guidance Manual for POTW Pretreatment Program 
Development discusses several alternative methods which a POTW 
might use to allocate the acceptable pollutant load to industrial 
users. The manual also provides an example of the calculations 
a typical POTW would use to determine the maximum allowable 
headworks loadings for a pollutant and to allocate that load to -
significant industrial users. POTWs are strongly encouraged to 
apply a safety factor to the calculated maximum allowable loadings 
and to reserve some capacity for industrial expansion when setting 
local limits. 

Some POTWs may find that loading levels of at least some of 
the pollutants of concern are far below the calculated maximum 
allowable headworks loadings. In these cases, the POTW should 
continue to monitor all industrial users discharging significant 
quantities of these pollutants. It may also be appropriate for 
the POTW to limit each significant industrial _user to a maximum 
loading which cannot be exceeded without POTW approval. This 
process of limiting increases in discharges of pollutants.of 
concern provides POTWs with a control mechanism without imposing 
unnecessarily stringent limits on industries which expand or 
change production processes. Industries approaching their limits 
could petition the POTW for an increased allowance. Upon receipt 
of such request, the POTW would update its headworks loading 
analysis to determine the effect of the proposed increase. The 
analysis would enable the POTW to make a sound technical decision 
on the request. 

Because they are based on the specific requirem~nts of the 
POTW, sound local limits can significantly enhance the enforce­
·ability of a POTW·' s local pretreatment· program. A POTW that 
proposes to rely solely upon the appl~cation of the specific 
prohibitions listed in §403.S(b) and categorical pretreatment 
standards in ·1ieu of numerical local limits should demonstrate 
~n its program submiss·ion that (1) it has determined the 
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capability of the treat~ent facility to ~ccept the industrial 
pollutants of concern, (2) it has adequate resources and proce­
dures for monitoring an~ enforci~g complianc~ with these r~quire­
ments, and (3) full compliance with the applicable cateoorical 
standards will meet the objectives of the pretreatment progra~. 

III. Aoplication of the Minimum Local Limits Reguirement 

A. Unapproved Programs 

All POTWs required to develop pretreatment programs ~ust 
comply with the regulatory local limits requirements described 
above. However, EPA recognizes that there has been a need for· 
clarification of these requirements and that some Approval 
Authorities have not applied this requirement in accordance 
with the principles in this memorandum when approving local 
pretreatment programs in the ~ast. Some POTWs with local 
9rograms now under development or review were given direction 
by their ~pproval Authority that may have failed to reflect all 
of the requirements for local limits that are discussed herein. 
Withholding approval for these POTWs until they have adopted 
all necessary local limits would delay availability of the 
considerable local POTW resources needed to enforce categorical -
pretreatment standards and other pretreatment requirements. 
Therefore, where POTWs have not previously been advised of the 
need to complete the analysis described herein and to adopt 
local limits orior to program approval, and where imposing 
such a requirement would make approval by September 30, 19AS 
infeasible, POTW pretreatment program submissions meeting all 
other regulatory requirements may be approv~d. However, in any 
such case, the POTW permit must be modified to require that the 
POTW expeditiously determine the maximum allowable headworks 
loading f.or all pollutants of concern as described above and 
adopt those local limits required to prevent pass-through, 
interference, and sludge contamination. To ensure that this 
condition is enforceable, the A~proval Authority must assure 
that this requirement is promptly incorporated into the POTW's 
NPDES pecmit and require that the appropriate local limits be 
adopted as soon as possible, but in no case later than one 
year after approval. Noncompliance with this permit require­
ment on the part of the POTW will be considered grounds for 
bringing an enforcement action for failure to implement a 
required pretreatment ~rogram. 

B. Approved Programs 

If any POTW·program has already been approved without t~e 
analysis of the impact of the pollutants of concern and adoption 
of local limits, the Approval ~uthority should immediately require 
the POTW to initiate an analysis as described above and adopt 
~ppropriate local limits. This requirement should ~e incorporated 
.in the POTW's NPDES permit as soon as feasible. Where a POTW has· 
previously adopted local limits but has·not demonstrated that 
those limits are based on sound technical analy~is, the Approval 
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~uthority should require the POTW to demonstrate that the local 
limits are sufficiently stringent to protect against pass-through, 
interference and sludge contamination. POTWs which cannot 
demonstrate that their limits provide adequate protection should 
be required to revise those limits within a specific time set 
forth in a permit modification. 

IV. Local Limits to Control Additional Toxic Pollutants 

To date, where POTWs have evaluated their industrial 
discharges and adopted local limits as needed based on that 
evaluation, the pollutants most often controlled are toxic ~etals, 
cyanide and phenol. Few POTWs now control the discharge of 
toxic organic compounds through local li~its. Recent studies, 
including the Agency's Complex Effluent Toxicity Testing Program, 
indicate that these substances are often responsible for toxicity 
problems in receiving streams. Furthermore, many of the volatile 
organic compounds in POTW inf luents may be released to the atmos­
phere during conveyance or treatment, potentially causing health 
or safety hazards or aggravating air quality problems. Compounds 
causing these problems are not necessarily among those in the 
statutory list of 126 priority toxic pollutants and may not be 
addressed by existing or proposed categorical standards. .If 
~onitoring efforts are not sufficiently comprehensive, these 
adverse impacts may go undiscovered, or their root causes may 
not be identified. 

After a POTW's pretreatment program has been approved, 
Approval Authorities should continue to evaluate each POTW to 
determine the need for additional measures to control toxic 
discharges from industrial users. This is in keeping with the 
Agency's policy on water quality-based permit limits for toxic 
pollutants (49 FR 9016, March 9, 1984). Utilizing the authority 
·provided by Section 308 of the Clean Water Act (or comparable 
State authority), the Approval Authority should consider requiring 
both chemical-specific and biological testing of POTW influent, 
effluent and sludge to evaluate the need for aaditional local 
limits. Where test results indicate a need for greater industrial 
1Jser control, POTWs should be required to determine the sources 
-~f the toxic discharges through additional testing and to adopt 
appropriate local limits which will prAvent interference and 
pass-through. 

Not every POTW required to have a local pretreatment program 
will need to perform this additional testing, but since toxic 
chemicals are utilized by many non-categorical industries, this 
requirement should not be limited to those POTWs with large 

·contributions from categorical industries. For example, there 
is at least one documented instance of an FDA-approved food addi­
c ive, discharged by a food proce~sor to a POTW, causing receiving 
stream toxicity problems. OWEP has been working closely with 
EPA researchers and will provide whatever assistance we can to 
Approval Authorities faced with complex toxicity problems 
associated with POTW discharges. 
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v. Local Limits Reauirements for POTWs covered by §403.lO(e): 
State-run Pretreatment Programs 

In accordance with §403.lO(e) of the General ?ratreatment 
Regulations, some States have assumed responsibility for imple­
menting State-widP. pretreatment progr3ms in lieu of requiring 
POTWs to develop individual local programs. tn these States, 
the ~PDES permits of POTWs which otherwise would have been 
required to develop local pretreatment programs may need to be 
modified to require the local limits development procedures 
described above. Alternatively, the State can perform the 
required analyses anrl imple~ent the appropriate local limits 
necessary to assure that the goals of the program are achieved. 
These limits would then be enforced in the same manner as other 
pretreatment requirements, in accordance ~ith procedures included 
in the approved State-run prograM. Where States assume POTW 
responsibility for carrying out ~r~treatment program requirP.~ents, 
Regional Off ices must monitor all aspects of the State-run 
p·retreatment program, including local limits, to assure that the 
national program requirements are met. 

VI. Control of Conventional Pollutants 

Although the National Pretreatment Program is usually 
associated with the control of toxic industrial wastes, the 
discharge of excessivP. conventional pollutants has been the most 
commonly documented industry-related cause of POTW effluent limit 
violations. Generally, POTWs are required to construct, operate 
and maintain their own treatment facilities at efficiencies ade­
quate to prevent pass-throuqh and interference from conventional 
~ollutants. 8owever, where a POTW chooses instead to limit its 
influent or where li~its on the influent concentrations are 
necessary to assure that unexpectedly high influent concentrations 
do not occur, the POTW pretreatment program sub~ission should 
demonstrate that local limits adequately address conventional 
p"ollutant loadings from industry. Most POTWs have already deter­
mined the capacity of their treatment facilities to accommodate 
conventional pollutants. Where local limits for these ~ollutants 
are needed, the limit-setting process is rather straightforward. 
At a minimum, Approval Authorities should encourage all POTWs 
to consider setting appropriate local limits on conventional 
pollutants in order to prevent pass-through and int~rferenc~ 
where problems have occurred in the past or can be anticipated 
in the future due to local growth ·or increases in industry 
discharges • 

. VII •. Deadline for Industrial User Compliance with Local Limits 

POTWs adopting local limits should require industrial users 
to comply with those· limits as soon as is reasonable, but in no 
case more than three years from the date of ado?tion. Where an 
·industrial user is allowed more than one year to comply, the POTW 
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should evaluate the industrial user's operation and set interi~ 
li~its to minimize discharge of the pollutants of concern 9rior 
to full compliance with the local limit. The POTW should also 
establish enforceable in~rements of progress for industrial users 
with compliance schedules longer than one year and require the 
users to submit incremental progress reports at least annuall'l 
to assure ~roper tracking ~f actions needed to accomplish · 
c:>mpliance. 

W~ere an industrial discharge has been identified as a 
contributing factor in a POTW's violation of an NPDES permit 
limit, water quality standard, or other environmental requir~­
ment, the POTW must take immediate enforcement action, employing 
all means necessary to assure that the Industrial User is brought 
into compliance in the shortest possible time. 

VIII. Conclusion 

. This memorandum· has summarized the ~gency' s minimum 
requirements F.or the establishment of local limits by POTWs 
implementing pretreatment programs. Because local limits 
address site-specific needs, Appr~val Authorities should apply 
these requirements with sensitivity to local conditions, recog­
nizing that the diversity among POTWs requires a .case-by-case· 
consideration of local limits. tn ~any cases, there will be a 
clear need to aggressively attack toxicity or interference 
problems wit~ extensiv~ analysis and local r~gulation. In 
others, only a few local limits will be needed, if only to 
insure that Dresent loadings do not increase. This flexibility, 
however, does not mean that local limits are optional under the 
National Pretreatment Program. All POTWs iiiplementing pretreat­
ment programs must evaluate the need for local limits. Where 
the evaluation so indicates, the POTW must promptly ado9t and 
enforce local limits which will protP.ct against interference,· 
~ass-through and sludge contamination •. 

As EPA and State permit writers eseaolish more comprehensive 
wat~r quali~y-based municipal permit limits (including toxics), 
?OTWs will ~ave more definitive infor~ation available as a basis 
for establishing the need for and· the· stringency of local limits 
to prevent ~ass-through. Similarly, the forthcoming sludge 
dis?osal and reuse regulations should enable States to establish 
more comprehensive sludge quality requirements, which will in turn 
provide a solid technical basis for local limits to prevent 

·sludge contamination. The Office of Wat3r Enforcement and Permits 
is also working with the Agency's Office of Research and Develop­
ment to obtain better information on the impact of toxic substances 
on municipal treatment processes. These efforts are proceeding 
as fast as available resources permit and shoul1 produce results, 
in the form of guidance documents, in.FY 86. 
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"Guidance Manual for Iron and Steel Manufacturing Pretreatment Standards," 
dated September 1985. Table of Contents only. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

SEP 2 0 1985 

MEMORANDUM 

SUBJECT: Guidance on Obtaining Submittal and I~plementation 
of Approvable Pretreatment Programs 

FROM: Glenn L. Un ter berger ~.e.~ ....... f {L •• .f;~ •• l.~~,_-
soc i ate Enforcement Counsel ; 
for Water 
ft..r~U-4"""' I~~ 
becca Hanmer, Director 

Off ice of Water Enforcement and Permits 

TO: Regional Counsels, Regions I - X 
Water Management Division Directors 
Regions I - X 

Attached is a guidance memorandum on obtaining POTW 
pretreatment program submittal and implementation. The guidance 
confirms and elaborates on Agency enforcement and permitting 
policy positions which we already have discussed at our national 
meetings, and which we already are largely implementing in the 
context of meeting FYBS SPMS commitments and through EPA's 
POTW Pretreatment Program Enforcement Initiative. The major 
points which this guidance reaffirms are: 

- that EPA is in the strongest position to bring an 
enforcement action against a POTW for failure to 
obtain or implement an approved pretreatment program 
when there is a requirement to do so in the POTW's 
permit: 

- that POTW permits which do not contain these permit 
requirements should be modified or reissued as 
quickly as possible: 

- that in a limited number of cases, EPA can consider 
the possibility of an enforcement action to require a 
POTW without a modified permit to obtain or implement 
an approved pretreatment program, and 

- that in bringing a judicial enforcement action fo= 
failure to obtain or implement an approved pret=eat­
ment program, EPA typically should also file claims for 
any existing NPDES effluent limit violations. 
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Our objectivP. still is to have all required POTW 
·pretreatment programs approved or subject to a judicial referral 
by the end of FY85. Early in FY86, we would expect to address 
any remaining unapproved POTWs and to begin focusing increased 
attention on adequate pretreatment program implementation. 

Attachments 

cc: Coke Cherney 
Bill Jordan 
Martha Prothro 
OECM Water Attorneys 
David Buente 



Summary 

GUIDANCE ON OBTAINING SUBMITTAL AND IMPLEMENTATION 
OF APPROVABLE PRETREATMENT PROGRAMS . 

40 C.F.R. §403.S(b) establishes certain pretreatment 
requirements for any POTW with a design flow greater than 5 
million gallons per day (mgd) and which accepts pollutants 
from Industrial Users which pass through or interfere with the 
operation of the POTW or are otherwise subject to pretreatment 
standards as well as for other POTWs as determined by the 
Approval Authority. Specifically, the regulation requires these 
POTWs to " .•• receive approval of a POTW Pretreatment Program 
no later than ..• July 1, 1983 ..• " and that the approved pretreat­
ment program " •.• be administered by the POTW to ensure compliance 
by Industrial Users with applicable pretreatment standards and 
requirements." 

This guidance addresses POTW's previously identified as­
needing pretreatment programs. This Guidance should be utilized 
in selecting the most effective approach to ensure that 
non-approved POTW's requiring programs in your Region obtain 
pretreatment program approval as soon as possible and .that 
POTWs with approved programs implement them properly and 
expeditiously. 

The requirement to obtain approval of and to implement 
a pretreatment program should be incorporated in a POTW's 
NPDES permit. Where a POTW meets the criteria of 40 C.F.R. 
§403.8(a) and its permit does not contain the requirement 
to obtain approval of and implement a pretreatment program, 
the Region should expeditiously modify the POTW's ~ermit 
--or request an approved State to do so--to incorporate such 
a requirement. 

In general, to enable EPA to bring an enforcement 
action for failure by the POTW to either obtain an approved 
pretreatment program or implement its pretreatment program, 
a POTW's NPDES permit should either contain such a requirement 
or be modified or reissued with such a requirement. For a POTW 
that has failed to obtain or implement an approved pretreatment 
program--if EPA is the pretreatment Approval Authority--EPA · 
should pursue a judicial enforcement action under Section 309(b) 
and (d) of ·the Clean Water Act to obtain compliance and civil 
penalties: where an approved State· is the Approval Authority, 
EPA should urge the State to bring a comparable enforcement 
action and bring a federal enforcement action if the State 
fails to take timeiy and appropriate action. An alternative 
legal theory, available in a limited-number.of cases, to require 
a POTW without a modified permit to obtain or implement.an 
approved pretreatment program, is ·discussed on pages 5 and 6. 



1 'X'il·D 

- 2 -

Background 

Section 307(b) of the Clean Water Act requires EPA to 
promulgate pretreatment standards to prevent Interference 
or Pass Through by toxic pollutants introduced into a POTW. 
Section 402(b)(8) of the Clean Water Act establishes a system 
whereby, NPDES permits would require POTWs to implement and 
enforce pretreatment standards. 40 C.F.R. §§403.8 and 403.9 
outline the requirements for a pretreatment program to be 
developed, approved and incorporated in a POTW's NPDES permit 
by July 1, 1983. 

When 40 C.F.R. §403.S(b) was promulgated, it was anticipated 
that the requirement to obtain approval and implement a pretreat­
ment program would be promptly incorporated in applicable NPDES 
permits as provided in 40 C.F.R. §403.B(d) and (e), §403.lO(d), 
§122~G2(a)(7), and §122.62(a)(9). While most POTW permits have 
been modified, many remain that have not been modified to 
contain the requirement to obtain program approval and implement· 
the approved program. Also, many POTWs with modified permits and 
POTWs with unmodified permits have not yet obtained program approval, 
even though the deadline prescribed by 40 C.F.R. §403.S(b) for . 
obtaining program approval has passed. To successfully carry out 
the pretreatment provisions of the Clean Water Act, the Agency ~ 
must ensure that every POTW which needs a pretreatment program 
submit an approvable pretreatment program and obtain program 
approval as soon as possible. 

Enforcing a Permit Requirement to Develoo a Pretreatment Program 

Where a POTW's permit does contain a requirement to obtain 
and implement an approved pretreatment program and the POTW has 
failed to comply with the permit requirement and any Administrative 
order issued by the Approval Authority requiring the POTW to 
obtain and implement its pretreatment program, the Approval 
Authority should initiate judicial enforcement. It should be 
noted that a judicial enforcement action can be initiated 
without prior issuance of an Administrative Order. Particularly, 
with regard to failure to obtain program approval by this time, 
the Approval Authority should judicially enforce a permit 
requirement to obtain program approval through a court action 
without first issuing an Administrative Order. 

The decision to initiate an enforcement action for failure 
to obtain an approved pretreatment program or for failure by the 
POTW to implement an approved pretreatment program should be 
based on factors such as the severity of the POTW's noncompliance, 
such as: (l) degree of disregard by the POTW for pretreatment 
requirements: (2) evidence of water quality impacts, interference-L 
pass-through, or sludge contamination resulting from failure 
to have an approved program in operation:· (3) failure by_ the 
POTW even in the absence of an app+oved program to obtain 
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compliance by industrial users with aEI?licable pretreatment 
standa·rds and requirements~ ( 4) existence of o_1=._her NP DES permit 
violations. While these factors relate to ranking the severity 
of noncomplying POTW's, their absence does not preclude judicial 
enforcement. 

An EPA enforcement action for fq_i.J..ure .. _tQ_o_bta.in .. p.r.ogram 
apR~Q...v..a.l as required by a POTW's permit is taken under Section 

__ 30.9lb) for failure __ of. the POTW t.o comply wi.th requirement!? in 
i~s perm~-were established under authority of Section 
402{b){8) and its implementing regulations for the purpose 
of implementing the pretreatment provisions of Section 307. 
All such cases should result in an expeditious compliance 
schedule for obtaining an approved program {see Attachment A), 
reporting requirements, significant civil penalties that consider 
economic benefit and address the gravity of the violation, 
and any provisions necessary to ensure program implementation. 

An EPA judicial enforcement action for failure to implement­
an app:c:.oved pretreatment program as required by a POT\~··5-p-~-rrn!t 
is based on the same statutory requirements. All "failure to 
implement" cases should result in specific implementation 
activities (e.g., permit issuance, inspections, enforcement 
response) by specified dates, progress reports, and significant 
civil penalties. 

Requiring Development and Implementation of a Local Pretreat~ent 
Program Through Permit Modification or Reissuance 

If a POTW that is required to administer an approved 
pretreatment program does not have or is not implementing one 
and is not currently required by its NPDES permit to do so, 
the Region should have the permit modified or revoked and 
reissued as quickly as possible to require the POTW to obtain 
approval of and implement a program according to an expeditious 
compliance schedule. While permit modification or reissuance 
is not the only legal option available to require a POTW to 
obtain or implement an approved pretreatment program in the 
absence of a permit requirement, it is generally the most 
legally sound approach, and typically the one the Agency should 
follow. Permit modification or reissuance will put EPA in the 
strongest legal position if an enforcement action against the 
POTW is necessary. 

Permit-modification or reissuance is always necessary when 
a POTW that has not previously been identified as needing a 
pretreatment program is required to develop and implement one. 
If an approved State attempts to reissue an NPDES permit 
without including pretreatment requirements, EPA should object 
formally, and, if necessary, veto the deficient permit. 

If EPA is the permitting authority~ the Region may. either 
modify or revoke and reissue the permit pursuant .to the !'rocedures 
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at 40 C.F.R. Parts 122 and 124 to require the POTW to obtain 
approval of and implement a pretreatment program. The regulations 
specifically identify the incorporation of a requirement to 
develop an approved POTW pretreatment program as an appropriate 
"cause'' for permit modification or reissuance. If the Region 
chooses to modify the perm_i t1 ooly the pretreatm~n_t;. __ t:Ja.qu.i.l::emen.t. 
need be subject to comment-a-Rd decision. If the Region chooses 
the reissuance procedure, the entire pe.rmit is reopened and 
subject to revi..s,.j..GA (40 C.F.R. §122.62)> 

If a State is the NPDES permitting authority for the 
POTW, the Region should request the State to modify or reissue 
the POTW's NPDES permit as quickly as possible pursuant to 
the State analogue of 40 C.F.R. §124.S. 

In certain situations a POTW will obtain approval of a 
pretreatment program without a pre-existing permit requirement 
or with a permit requiring the POTW to obtain approval but not 
requiring implementation. Suitable provisions pertaining to 
the approved pretreatment program must still be incorporated -
into the POTW's NPDES permit as soon as practicable to ensure­
the Approval Authority's ability to enforce proper implementation. 

A compliance schedule leading to pretreatment program 
approval can be imposed on the POTW in either one of two ways. 
First, the compliance schedule can be included in the modified 
or reissued permit. Second, the comp~iance schedule can be 
included in an Administrative Order issued contemporaneously 
with the modified or reissued permit. l/ These two methods are 
illustrated by the two versions of suggested permit language in 

.Attachment 8. Both methods would be enforceable in a federal 
enforcement action against the POTW as-long as the underlying 
requirement to obtain approval of the pretreatment program was 
contained in the POTW's modified or reissued permit. 

!/ If a POTW was previously identified and notified that it 
needed a pretreatment program after the July _l, 1983 regu­
latory deadline contained in 40 C.F.R. §403.8, the POTW's 

NPDES permit can contain a compliance schedule leading to 
program approval requiring program submission after July 1, 
1983. For those POTW's which were notified prior to July 1, 
1983 that ·they needed a pretreatment program, inclusion of a 
compliance schedule in a modified or reissued permit requiring 
compliance after that date may be in violation of 40 C.F.R. 
§§403.8(d) and 122.4(a). In the latter instance, a compliance 
schedule would have to be contained in an Administrative Order 
issued contemporaneously with the mod.ified or reissued permit. 
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The compliance schedule requiring program approval must 
be realistic. It should contain only enough time to accomplish 
the necessary activities culminating in the submittal of an 
approvable pretreatment program. Individual factors affecting 
pretreatment program development will determine the content of 
the compliance schedule and the date by .which the program must 
be submitted. The compliance schedule must require ·submittal 
of an approvable pretreatment program as soon as reasonably 
possible; in most cases no more than 6 months. A six-month 
compliance period represents the-USUaT maximum time period for 
obtaining an approved pretreatment program. If, for example, 
a POTW has already completed an Industrial User survey and 
a technical analysis, 60 days is generally a sufficient time 
period to complete the program application. 

Once a POTW's NPDES permit .has been amended by the Approval 
Authority to require the POTW to obtain and implement an 
approved pretreatment program, the Approval Authority should 
closely monitor the POTW's compliance and take enforcement 
action promptly if the POTW falls behind schedule. 

Federal Enforcement in the Absence of a Permit Requirement 

In limited circumstances, EPA might seek to require a POTW 
to obtain or implement an approve~ program in the absence of 
an NPDES permit requirement. This would be the case where 
the Agency can establish good evidence that the absence of 
an active pretreatment pr~_Srain is contributing to POTW effluent 
violations or the absence of a pretreatment program is causing 
demonstrable environmental problems and the permit amendment 
process described above will not address the problem in an 
expeditious manner. In these limited instances, the Government 
may sue the POTW for existing NPDES violations under Section 
309(b) and (d) of the Clean Water Act and seek submission and 
irnpiementation of a pretreatment program as an element of relief. 

Alternatively, Section 30~lf) of the Clean Water Act may 
be available to obtain or implement an approved program in the 
most serious cases in which EPA has identified industrial.user(s) 
in violation of federal pretreatment standards. 2/ An enforcement 
action under Section 309(f) would require that the Agency claim 
that requiring the POTW to obtain approval of and implement a 

~/ The legal operation of Section 309(f) is explained in more . 
detail in the Agency enforcement guidance "Choosing Between 

Clean Water Act ~309(b) and ~309(f) as· a Cause of Action in 
Pretreatment Enforcement Cases'' issued on th~ same date ~s this 
enforcement guidance. · 

\~13 
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pretreatment program was an element of "appropriate relief". 
Because use of Section 309(f) in this situation requires that 
obtaining or implementing a pretreatment program constitute 
"appropriate relief", a Region should consider carefully wheth~r 
the situation would fit that criterion in deciding whether to 
bring an enforcement action under Section 309(f). For example, 
EPA wil~ be in a strongar legal position to sustain this cause 
of action whei.-e the Agency can establish by gao.d e 0 ideRee that 
lack of a pretreatment program contr-i.bu-tes to substanti_al 
indlls-t::: ial user noE:_C?mJ?l iance with Federal pre tr ea t:nen t s tansiards. 

Joining Other POTW Permit Violations In An Action For Failure 
To Obtain or Imolement an Aooroved Pretreatment Prooram 

In those instances where failure to obtain or implement 
an approved program coexists with NPDES effluent violations, 
the effluent violation claims should as a rule be joined to the 
pretreatment claim. There may be exceptions, notwithstanding _ 
the existence of effluent violations, where an enforcement action 
against a POTW only for failure to obtain or implement -an approved 
pretreatment program is desirable. This situation might arise, 
for example, where absence of a pretreatment program is causing 
immediate environmental problems ~ unrelated effluent violati,.. 
or appropriate remedies are particularly difficult to identify 
and substantiate: such instances are probably atypical. If the 
do occur the Government must take steps to limit the likelihood 
that either of the judicially recognized doctrines of collateral 
estoppel or ~ judicata will preclude a subsequent judicial 
enfm:cement action against a POT~'/ for effluent violations. 1/ 

11 Under the doctrine of res judicata, a final judgment on 
the merits bars furthe=-claims by parties or their privies 

based on the same cause of action. Montana v. United States, 
440 u.s. 147, 153, 99 s.ct. 970, 973 (1979). ~ jud1cata makes 
conclusive a final valid judgment and if the judgment is on the 
merits, preclu~es further litigation of the same cause of action 
by the parties. Antonioli v. Lehigh Coal and Navigation Co., 
451 F.2d 1171, 1196 (3d Cir. 1971), cert. denied, 406 U.S. 906 
(1972). Under the doctrine of colla~J estoppel, an actual 
and necessary determination of an issue by a court is conclusive 
in subsequent cases based on a different cause of action but 
involving either a party or a privy to the prior litigation. 
Parklane Hosiery Co. v. Shore, 439 U.S. 322~ -326 n. 5, - -
99 s.ct. 645, 649 n_. s, (1979). 
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For the most part, failure to allege all known NPDES 
permit violations may later give rise to an argument by a POTW 
that ~ judicata should apply to bar these claims in the 
future. Alleging all such violations avoid• this problem 
and also promotes efficient use of Government resources, increases 
environmental benefits from.the enforcement action, and is the 
preferred approach. 

~ judicata and collateral estoppel standards can reasonably 
be viewed as not precluding successive Government enforcement 
actioris again~a POTW for different causes of action based on. 
different types of permit violations stemming from different 
causes. However, there is, of course, always the uncertainty 
as to whether any court will be amenable to successive suits 
against the same party for water pollution control violations. 
These uncertainties ·can be minimized by a careful litigation 
strategy and should not per ~ preclude successive enforcement 
actions. Nonetheless, if at all possible, an enforcement 
action should include all known NPDES violations, particularl~ 
if it can be demonstrated tha·t effluent violations are in any-
way attributable to the absence of a pretreatment program. 

A lawsuit filed against a POTW only ·fo;:_failg;:.e to..ob.tain 
or iJ?P~-~~~~t .. .;t.n. app~c:>~~d pretreatment program ~~. required. PY 
the POTW's NPDES permit should be pleaded solely as a failure 
·to_-cC?~P~X._wit:-h the permit provision(s) requiring program approval 

· -- -or implementation. Failure to obtain or implement an approved 
progI'aln ·'slroul"ci. not·i be pleaded as a violation of the Ne!?~ 
permit in-_g_eneral-. Specifically, the Government should ensure, 
to --~extent possible, in such an enforcement action that the 
basis for the action is cleat.:_l,Y articulated as a violation of 
the specific requirement for pretreatment program approval or 
implementation, so that questions regarding POTW compliance 
with permit effluent limits do not come into issue in the 

(footnote continued) 

While there is no federal case law directly on point 
addressing the· issue involved, several cases involving Federal 
environmental statutes and the. doctrines of ~ judicata 
and collateral estoppel are instructive. See, for example, 
United States v. ITT Rayonier, Inc., 627 F.2d 996, 1002 
(9th Cir. 1980), Western Oil and Gas Assoc. v. Environmental 
Protection Agency, 633 F.2d 803, 810 (9th Cir. 1980), and 
Earth First v. Block, 569 F. Supp 415 (D~ Ore. 1983). 
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initial enforcement action. 4/ This practice should be followed 
whether or not a subsequent action based on effluent violations 
is contemplated. 

When and if these issues arise, their resolution by a 
court will likely turn on the characterization of the Agency's 
initial and subsequent causes of actions against a POTW and 
the issues resolved during the initial litigation. Therefore, 
the Government should clearly and precisely articulate its 
cause of action and claim for relief in all actions for failure 
to obtain or implement an approved pretreatment program. 
This will provide an articulable basis for distinguishing 
a subsequent action for POTW effluent violations. -

Collateral estoppel problems will concern issues that 
are necessary to the outcome of the initial pretreatment action 
that would also be determinative issues in the subsequent 
enforcement action for effluent violations. For example, in an 
action for failure to obtain an approved pretreatment program, 
a court may rule on whether a POTW's permit was properly issued 
in deciding whether the permit is enforceable a~ written. 
The ruling on permit enforceability would be controlling if 
the question arose again in a subsequent action addressing 
violations of the permit's effluent limits. 

-~ There is nothing inherent in such an atypical pretreatr.:ent 
enforcement action that necessarily will decide any or all 
issues in a subsequent effluent violation action against the 
same POTW. Indeed, in many cases, the circumstances relating 
to violations of a POTW's pretreatment program will have no 
bearing on the circumstances surrounding a POTW's failure to 
comply with effluent limits. A careful and articulate litigation 
strategy will minimize both ~ judicata and collateral estoppel 
problems against the Government in a subsequent action against 
the POTW for NPDES effluent violations. 

4/ An enforcement action under Section 309(b) or Section 
309(f) of the Act--in the absence of a corresponding permit 

requirement--seeking pretreatment program submission or 
implementation .as "appropriate relief" should make clear to the 
extent possible that the need for a local pretreatment program 
is independent of the POTW's compliance with the effluent limits 
in its permit. In· most cases, this argument may not be available 
if the Government needs to show that the lack of a pretreatment 
program is leading to POTW effluent limit violations in order tc-• 
persuade the court that requiring program approval constitutes -,. 
"appropriate relief". · · 
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This Guidance Memorandum is intended solely for the use 
of Agency enforcement personnel. This guidance creates no rights, 
is not binding on the Agency, and no outside party should rely 
on it. 

Attachments 





ATTACHMENT A 

Compliance Schedule for ·poTW Pretreatment Program Approval 

1. On or before (3 months or less from date the comoliance 
schedule is effective), the permittee shall submit the 
fo~lowing: 

(a) The results of an industrial waste survey as required 
by 40 C.F.R. §403.8(f)(2)(i-iii), including the 
identification of industrial users and the character 
and volume of pollutants contributed to the POTW by 
the industrial users: 

(b)(l) An evaluation by the City Attorney or a public official 
acting in a comparable capacity, of the legal authorities 
to be used by the permit tee. to apply and enforce the 
requirements of §§307(b) and (c) and 402(b)(8) of the 
Clean Water Act, including those requi:-ements delineat_e.d--·-· 
in 40 c.F.R. §403.S(f)(l): .· 

(b)(2) A schedule under which the permittee shall obtain 
the legal authorities which the evaluation conducted 
under (b)(l) above identified as inadequate or missing. 
This legal schedule shall require that the permittee 
submit the necessary legal authority no later than 

(c)(l) A plan and schedule for obtaining any additional 
technical information that will be needed by the 
permittee in order to develop specific requirements 
for determining violations of the discharge prohibitions 
in 40 C.F.R. §403.5 and to develop an industrial 
waste ordinance or other means of enforcing pretreatment 
standards. 

{c){2) The plan must include influent, effluent and sludge 
sampling that will enable the POTW to perform a 
technical evaluation of the potential for pollutant 
pass through, interference, or sludge contamination, 
and to calculate, for each pollutant of concern, 
the maximum safe loading which can be accepted by 
the treatment facility. 

2. On or before (3 months or less from submittal date in 
item l., above), the permittee shall submit the following: 

(a) Proposed staffing and funding to implement the local 
pretreatment program. An estimate of personnel needed· 
to (1) establish and track schedules of compliance, 
{2) receive and analyze self-monitoring reports, (3) 
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conduct independent monitoring and analysis as necessary, 
(4) investigate noncompliance, and (5) take enforcement 
actions, .shall be included. The discussion of funding 
shall include both a description of the funding sources 
and estimated program costs: 

(b) A detailed description of the POTW's pretreatment 
strategy for each Industrial User or class of Users 
identified in l(a), above. The permittee shall identi!y 
the manner in which it will apply pretreatment standards 
to individual industrial users as required by 40 C.F.R. 
§403.8 (such as by Order, Permit, Contract, etc.). 
The discussion shall include provisions for_notifying 
industrial users of: applicable local pretreatment 
requirements, applicable federal categorical standards 
as they are promulgated, and the industrial reporting 
requirements of 40 C.F.R. §403.12(b)-(e): 

(c) A detailed description of a monitoring and enforcement· 
program which will implement the requirements of 40 C.F.~. 
§403.8 and §403.12, particularly requirements referenced 

·in 40 C.F.R. §403.S(f)(l)(iv-v), §403.B(f){2)(iv-vi), 
and §403.12(h-j) and (1-n): 

(d) A description of equipment and facilities the POTW 
will use to monitor and analyze industrial wastes: 

(e) A draft sewer use ordinance or other legally enforceable 
mechanism containing specific effluent limitations 
for prohibited pollutants defined in 40 C.F.R. §403.5 
discharged to the POTW by its Industrial Users. 
{The POTW should not enact the ordinance until it has 
been reviewed and approved by the Approval Authority.) 

3. On or before (3 months or less* from submittal date in 
item 2., above), the permittee shall submit its complete 
pretreatment program for approval which satisfies the 
requirements of 40 c.F.R. §403.8. The approval request 
must be in accordance with the requirements of 40 C.F.R. 
§403.9. 

* While a POTW could have up to 3 months for any individual 
program step, the entire submittal process should take 
no more than 6 months. 



ATTACHMENT B 

SUGGESTED NPDES PERMIT LANGUAGE 

(for a POTW notified prior to July 1, 1983 that it needs 
a pretreatment program and for which a contemporaneous 
AO will be issued containing a compliance schedule) 

Under the authority of Section 402(b)(8) of the Clean 
Water Act and the General Pretreatment Regulations 
(40 C.F.R. Part 403), which imple~ent the pretreatment 
provisions of Section 307 of the Clean Water Act, the 
permittee is required to obtain approval in acc·ordance 
with the provisions of 40 C.F.R. §§403.8 and 403.9, and 
thereafter implement, a pretreatment program. -

(for a POTW previously identified and notified after July l, 
1983 that it needs a pretreatment program) 

Under the authority of Section 402(b){8) of the Clean 
Water Act and the General Pretreatment Regulations 
(40 C.F.R. Part 403), which implement the pretreatment 
provisions of Section 307 of the Clean Water Act, the 
permittee is required to obtain approval in accordance 
with the provisions of 40 C.F.R. §§403.0 and 403.9, and 
thereafter implement, a pretreatment program, in accordance 
with the following schedule: 





"GUIDANCE ON OBTAINING SUBMITTAL AND IMPLEMENTATION OF APPROVABLE 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, O.C. 20460 

SEP 2 0 1985 

MEMORANDUM 

SUBJECT: Choosing Between Clean Water Act §309(b) and §309(f) 
as a Cause of Action in Pretreatment Enfo~cement Cases 

FROM: Glenn L. Unterberger sJtL I.~ 
Associate Enforcement Counsel 

for Water 

TO: Regional Counsels, Regions I-X 

Summary 

Statutory and regulatory compliance dates for many 
pretreatment requirements are now in effect. EPA has referred 
and will continue to refer enforcement actions to the Department 
of Justice against POTWs and Industrial Users for violation of 
general and categorical pretreatment requirements. The purpose 
of this memorandum is to provide guidance on when to use either 
§309(b) or §309(f) of the Clean Water Act as the cause of action 
in a pretreatment enforcement case. · 

The following guidelines apply when choosing between 
§309(b) and §309(f) as a cause of action in a federal pretreatment 
enforcement action: 

(1) In an enforcement action solely against an Industrial User 
for violation of pretreatment standards, the enforcement 
action should be based on §309(b), and not §309(f): 

(2) Typically, where a POTW has not obtained or implemented 
an approved pretreatment program, the most legally sound 
and most strongly preferred method for ensuring pretreatment 
program adoption is to enforce an approptiate provisi6n 
in 'the POTW's permit under §309(b), or modify the permit 
if such a requirement is not yet present. Thus, in an 
enforcement action solely against a POTW for failure to 
obtain or. implement an approved pretreatment program--
if the POTW's NPDES permit req~ires program approval or 
~mplementation--the enforcement action should be based· 
n §309(b), and not §309(f): · 
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(3) In an enforcement action solely against a POTW for 
failure to.obtain an approved pretreatment program 
--if the POTW's NPDES permit does ~ require program 
approval--an enforcement action can be based on §309(b) 
if there are demonstrable NPDES permit violations, 
particularly ones which relate to the absence of a 
pretreatment program (program submission would be sought 
as "appropriate relief" under §309(b)): and 

(4) In an enforcement action against a POTW and one or more 
Industrial Users covering the POTW's failure to obtain or 
implement an approved pretreatment program, the Government 
can base its enforcement action on §309(b), §309(f), or 
both. Note, however, that an action against the POTW is 
available under §309(b) only if the POTW's permit requires 
the POTW to·obtain and implement an approved pretreatment 
program or if there are coexisting permit effluent 
violations, particularly ones which relate to failure to 
implement the pretreatment program. Moreover, if there_ 
is no enforceable permit provision, the Government will 
be in the best position to sustain its case if the POTWTs 
failure to obtain program approval or program implementation 
has resulted in widespread Industrial User noncomplianc~ 
with pretreatment standards or water quality problems. 

It should be noted that both §309(b) and §309(f) do not 
include specific statutory authority to seek civil penalties; 
the statutory language in both subsections authorize the 
Administrator to " ••• commence a civil action for appropriate 
relief •••• " For this reason, an enforcement action based on 
§309(b) or §309(f) and seeking civil penalties should also 
include §309(d) in the cause of action. 

Statutory Provisions Authorizing Pretreatment Enforcement Actions 

Section 309(b) of the Clean Water Act is jurisdictional 
in nature; i.e., it authorizes the federal government to invoke 
the jurisdiction of a federal district court in an enforcement 
action for violation of specified sections of the Act, including 
the pretreatment provisions of the Act in §307. 

"(b) The Administrator is authorized to commence a civil 
action for appropriate relief, including a ·permane~t or 
temporar¥ injunction, for any violation for which he is 
authorized to issue a compliance order under subsection 
(a) of this section. Any action .under this subsection may 
be brought in the district court of the United States for 
the district in which the defendant is located or resid~s 
or is doing business, and such cou~t shall have jurisdictjl 
to restrain such violation and to require compliance. 
Notice of the commencement of such action shall be given 
immediately· to the appropriate State." (emphasis added) 
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Section 309(d) of the Clean Water Act is the civil 
penalty provision of the Act: i.e., violators of specified 
sections of ~he Act are subject to a statutory civil penalty 
not to exceed $10,000 per day for each violation of those 
sections: 

"(d) Any person who violates section 301, 302, 306, 307, 
308, 318, or 405 of this Act, or any permit condition or 
limitation implementing any of such sections in a permit 
issued under section 402 of this Act by the Administrator, 
or by a State, or in a permit issued under section 404 of 
this Act by a State, and any person who violates any order 
issued by the Administrator under subsection (a~ of this 
section, shall be subject to a civil penalty not to exceed 
$10,000 per day of such violation." (emphasis added) 

Like §309(b), §309(f)· of the Clean Water Act also confers 
authority on the Agency to invoke federal district court 
jurisdiction: 

"(f) Whenever, on the basis of any information available­
to him, the Administrator finds that an owner or operator 
of any source is introducing a pollutant into a treatment 
works in violation of subsection (d) of ·section 307, 
the Administrator may notify the owner or operator of 
such treatment works and the State of such violation. 
If the owner or operator of the treatment works does not 
commence appropriate enforcement action within 30 days 
of the date of such notification, the Administrator may 
commence a civil action for appropriate relief, including 
but not limited to, a permanent or temporary injunction, 
against the owner or operator of such treatment works. 
In any such civil action the Administrator shall join the 
owner or operator of such source as a party to the action. 
Such action shall be brought in the district court of 
the United States in the district in which the treatment 
works is located. Such court shall have jurisdiction 
to restrain such violation and to require the owner or 
operator of the treatment works and the owner or operator 
of the source to take such action as may be necessary 
to come into compliance with this chapter. Notice of 
commencement of any such .action shall be given to the 
State. Nothing in this subsection shall be construed to 
limit or prohibit any other authority the Administrator 
may h•ve.under this chapter." (emphasis added) 
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Clearly, §309(£)--as does §309(b)--authorizes the Government 
to inv~ke a federal district court's civil jurisdiction in an 
enforcement action based on a violation of §307(d) of the Act. 
Thus, by the operation of both §309(b) and §309(f), the Government 
has the authority to invoke the jurisdiction of a federal district 
court to enforce pretreatment provisions of the Clean Water Act. 
In many cases, either subsection--(b) or (f )--or both, could be 
used in conjunction with subsection (d) as the Government's 
cause of action in a pretreatment enforcement action. 

Legislative History of §309(f) 

Section 309(f) was added to the Act as part of the 1977 
amendments. l/ It was added during the Conference Committee as a 
substitute for the original §309(f) contained in the Senate bill, 
s. 1952: §309(f) in the Senate bill bore no resemblance to the 
substitute §309(f) adopted at Conference. 2/ In the House bill, 
H.R. 3199, there were no pretreatment amendments. Therefore, 
there is no legislative history in the House or ·senate committee 
hearings or in the House or Senate committee reports accompanying 
the 1977 amendments regarding this subsection of §309. -

The Conference Report of the 1977 amendments states only 
that new subsection (f) was added to §309. 3/ The discussion 
new subsec;:tion ( f) in the Conference Report-is 1 imi ted s tr ictl-, 

l/ It should be noted that §307(d) and §309(b) and (d) were 
added to the Clean Water Act as part of the 1972 Clean Water 

Act amendments. It is apparent from the legislative history of 
t~e 1972 amendments that §309(b) was contemplated as sufficient 
authority to enforce the pretreatment provisions of the Act. 
See, s. Rep. No. 92-1236, 92d Cong., 2d Sess. 131 (1972), 
reprinted in Rep. No. 93-1, Committee on Public Works, 93d 
Cong., lst-Sess., ! Legislative History of~ Water Pollution 
Control Act Amendments of 1972, at 314 (1973), and H.R. Rep. 
No. 92-911, 92d Cong., 2d sass. 114 (1972), id., at 801. 

ll See, s. Rep. No. 95-370, 95th Cong., 1st Sess. 46 (1977), 
reprinted .!!!. Rep. No. 95-14, Committee on Environment and 

Public·Works, A Legislative History of the Clean Water Act of 
1977, A Continuation of the LegislatTVe~story 2f. the 'Federal 
Water Pollution Control !.£! 1 at 600 (1978). 

11 "Section 309 of the Federal Water Pollution Control Act 
is amended by ~dding at the end thereof the following new 

subsection: [quotes subsection (f) verbatim]." H.R. Rep. · 
No. 95-830, 95th Cong., 1st Sess. 2a (1977). Id., at 212. 
In addition, the Joint Explanatory Statement of"the Committee 
of Conference only. states " ••• section 309 of the Act is amended 
by adding a new subsection (f) to provide that [quotes subsection 
( f) verbatim]." !£..:., at 270-271. 
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to a restatement of the subsection. The Conference Report thus 
provides no information regarding why the Senate version of 
subsection (f) ~as not accepted or why the Conference Committee 
version of subsection (f) was adopted. 

The Conference Report was debated and passed ·by both 
the House and the Senate on December 15, 1977. The addition 
of subsection (f) to §309 was not debated in either House. 
Subsection (f) was mentioned by both Floor managers of the 
legislation, Congressman Anderson CD-Cal.) and Senator 
Muskie CD-Maine), during their extensive remarks covering 
the entire 1977 amendment package • .!/ 

While the remarks of Congressman Anderson and Senator 
Muskie do not discuss why §309(f) was included as part of 
the 1977 legislation, Congressman Anderson did state that 
"The municipality has the primary responsibility to enforce 
[the pretreatment] standards against the industries.- EPA is 
not to unilaterally enforce these ~tandards against the 
industries." It is unclear what this statement actu~lly means 
since the last sentence in §309(f) states that it does not -
" ••• limit or prohibit any other authority the Administrator 
may have ••• ", and §309(b) was not amended ·in any way to prevent 
its use in pretreatment enforcement against industrial users. 

Choosing Between §309(b) .and §309(f) -- §309(b) as the Pre·ferred 
Cause of Action, and When §309(f) May Be Preferred 

Nothing in §309 itself precludes the use of subsection (b) 
~ather than subsection (f) as the cause of action in a federal 
pretreatment enforcement action~ nor is the legislative history 
of §309(f) conclusive in requiring use of subsection (f) to the 
exclusion of subsection (b). 

Where either subsection is applicable, the Government thus 
has the discretion--in most cases--to choose either subsection 
or both as its cause of action in a pretreatment enforcement 
·action. However, because §309(b) requires no advance notice 
to the State, no opportunity for appropriate local enforcement 
action preemptive of federal action and no joinder, it is easier 
to invoke procedurally than §309(f). It is therefore likely 
that §309(b) would almost always be the Agency's "cause of action 
of choice." However, even if §309(f) is considered less attractive 
than §309(b) for procedural reasons in a pretre~tment enforcement 
action, its use as a cause of action where §309(b) is available 
is not necessarily precluded, par-ticularly if the Government 
can obtain relief not otherwise available under §309(b). 

House Debate, December 15, 1977, id., at 404, and Senate 
Debate, December 15, 1977, id., at'461. 
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In a pretreatment enforcement action in which the Agency 
seeks relief only against Industrial Users, or only against a 
POTW for failure to obtain or implement an approved pretreatment 
program, the Agency should continue to base its enforcement 
actions on §309(b). 

Section 309(b), for the reasons described above, also is 
typically the preferable cause of action against a violating 
Industrial User and a POTW that has failed to properly implement 
its pretreatment program--approved pursuant to 40 C.F.R. §403.8 
and required by the terms of its NPDES permit. Nevertheless, 
the Government alternatively may initiate a pretreatment enforce­
ment action using §309(f) after providing 30 days notice to the 
POTW to implement pretreatment requirements and the subsequent 
failure of the POTW to do so. Section 309(f) would be directly 
on point in this situation because the Agency would be seeking 
relief both against the POTW for failure to implement its 
pretreatment program and against violating sources which the 
POTW had failed to enforce against. 

The option to use §309(b) in the above instance would be 
preferable if it was determined that providing a POTW 30 days 
formai notice of a violating Industrial User would lead either 
to no remedial action by the POTW or remedia·l action that · 
would be deemed unsatisfactory by the Agency but claimed to be 1 
·"appropriate enforcement action" by either the source or the 
POTW if subsequently challenged by the Agency •. 

Section 309(b) would also be the preferable cause of 
action against a POTW failing to implement a permit-required 
program where the Agency lacked either the information or 
was unable to identify and bring a combined action against 
both a POTW and violating Industrial Users. 

Situations may arise where the Agency would not desire 
to have a POTW/municipality as a defendant in a pretreatment 
enforcement action7 e.g., a POTW may request the Agency to 
initiate an enforcement action against an industrial user or 
the Agency may desire to have the POTW as a party plaintiff. 
In this type of situation, §309(b) would be the Government's 
preferable cause of action. 

The notification and litigation provisions described in 
§ 309 ( f) are. discretionary. The Agency can notify a POTW of 
pretreatment violations without being obligated to follow up 
that notification with litigation. Therefore, it is conceivable 
that §309(f) could be used for "action-forcing" purposes to 
provide notice to a POTW that is not implementing its approved 
program. Using a §309(£) letter to motivate a POTW to properly 
implement an approved program would make a §309(f) letter to a~ 
offending POTW a "quasi Administrative Order". This use of 
§309(f) should be considered. 
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The use of §309(f) "notice letters" would be most effective 
when a POTW has an approved pretreatment program: in the absence 
of an approved pret~eatment progra~ it is unlikely the POTW 
will be willing and able to assure a remedy of Industrial User 
violations in an expeditious manner. 

It should be noted that in almost all ihstances an Agency 
enforcement action against a POTW is predicated upon the POTW 
having an approved pretreatment program incorporated in its 
NPDES permit pursuant to 40 C.F.R. §§403.8 and 403.9. This 
predicate is based on at least the following two reasons: 
First, §402(b)(8) of the Act--also added as part of the 1977 
Clean Water Act amendmants--requires that any POTW which receives 
pollutants subject to pretreatment standards under §307(b) 
have a "program to assure compliance" with those standards 
incorporated in its NPDES permit. Second, §402(k) of the Act 
may serve as a "shield" in prohibitihg most enforcement actions 
against an NPDES permit holder that is not in violation of its 
permit. 

A POTW without an NPDES permit requirement to obtain and _ 
implement a pretreatment program--and thus not susceptible to 
an enforcement action under §309(b)--could be subject to a 
§309(f) action. However, the Agency would have to bring a 
contemporaneous action against a violating Industrial User and 
seek relief against the POTW in the form of injunctive relief 
to obtain and/or implement a pretreatment program. The relief 
sought against the POTW would be pursudnt to the "appropriate 
relief" clause of §309(f). At the same time the Agency should 
take steps to modify or revoke and reissue the POTW's permit 
to include a requirement to implement a pretreatment program. 
In order to bring such an enforcement action it should be 
thoroughly documented that significant, existing Industrial 
User violations would be alleviat~d-by a properly implemented 
pretreatment program. Unless there are compelling reasons 
why permit modification cannot be accomplished expeditiously, 
Regional efforts should be directed at permit modification 
or reissuance. 

This Guidance Memorandum is intended solely for the use 
of Agency enforcement personnel. This guidance creates no rights, 
is not binding on the Agency, and no outside party should rely 
on it. 

cc: Office of Water Enforcement and Permits 
Regional Water Management Directors, Regions I-X 
OECM/Water attorneys 
Environmental Enforcement Section, DOJ 
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MO'l;lfORl'G 

MEMORANDUM 

SUBJECT: Interim Guidance on Appropriate Implementation 
Requirements in Pretreatment Consent Decrees 

FROM: Glenn L. Unterberger ~ 
Associate Enforcement Counsel 

for Water 

J. William Jordan, Director ~t'/ 
Enforcement Division, OWEP ~:~ 

TO: Regional Counsels 
Water Management Division Directors 
Regions I - X 

This memorandum provides interim guidance for pretreatment 
program implementation provisions which should be included in 
all future municipal pretreatment consent decrees. This interim 
guidance should provide national consistency for court-ordered 
pretreatment implementation. This guidance may be expanded to 
include provisions developed by the Workgroup on Local Program 
Implementation. 

Background 

During the past two years, the Agency has launched the first 
and second wave pretreatment initiatives against POTWs that 
failed to develop local pretreatment programs, and has provided 
the Regions with a "Guidance on Obtaining Submittal and Implemen­
tation of Approvable Pretreatment Programs•, September 20, 1985 
and the "Pretreatment Compliance Monitoring and Enforcement 
Guidance" July 25, 1986, for POTWs with approved pretreatment 
programs •. The latest Agency focus in the pretreatment area is 
on implementation of approved programs. Pretreatment cases 
against POTWs generally fall into two categories:l 

1 An exception to these two categories are cases against POTWs 
under Section 309(f) for failure to take appropriate action 
against an industrial user .that is discharging into the POTW in 
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1. Failure to develop and obtain approval of pretreatment 
programs. (The majority of these cases have already 
been brought: however, a number of consent decrees 
remain to be negotiated.) · 

2. Failure to properly implement approved programs• 

For each type of case, a consent decree which concludes 
an individual case should contain provisions which r~quire both 
implementation of the approved program and implementation status 
reports. The reporting requirements in the decree should 
provide sufficient information to allow EPA or a court to 
assess the adequacy of implementation activities. Stipulated 
penalties should attach to the failure to comply with definitive 
requirements such as the failure to report. 

Implementation Requirements 

At a minimum, the POTW should be required by the consent 
decree to do the following: 

1. Implement the approved pretreatment program. 

2. Inspect all significant IUs (defined as all categorical 
industrial users and any user which discharges over 
25,000 gallons of process water or contributes 5% of 
the dry weather hydraulic or organic capacity of the 
plant or has a reasonable potential to adversely affect 
the POTW treatment plant) within six months of decree 
entry. 

3. Submit semi-annual (or more frequent) implementation 
status reports beginning within six months of entry o= 
the decree which supply, at a minimum, the following 
information: 

a) an updated list of significant industrial users and 
the limits that apply to each (whether based on local, 
categorical or prohibited limits): and 

b) an updated list of all waste discharge permits or 
equivalent instruments issued: 

l (Continued) 
violation of Section 307(d) of the Clean Water Act. Such 
actions may be.brought whether or not a POTW is otherwise 
required to have a pretreatment program. Although 309(f) 
provisions. are not discussed in this guidance, some of the 
provisions contained herein may be appropriate in settling 
309(f) cases as well. 



- 3 -

c) an updated list of local pretreatment limits: 

d) a list of all IUs inspected, monitored and sampled 
since the date of program approval, together with 
a copy of all inspection reports: 

e) a brief statement describing whether each-IU 
(including categorical IUs) has continuously complied 
with its pretreatment requirements during the 
reporting period. For categorical IUs; include the 
dates of receipt of Baseline Monitoring Reports, 90 
day compliance reports and semi-annual reports. For 
each IU out of compliance, include a descriptive 
summary of the violation, the cause, duration 
and reason for noncompliance: and 

f) a descriptive summary for each non-complying IU of 
any efforts made by the POTW to bring that IU into 
compliance, a justification for any lack of appropriate 
enforcement and a statement as to whether the IU is 
now in compliance. 

The consent decree should also contain a provision for a 
sufficient period of court oversight, i.e., approximately one 
year when implementation is the only issue. 

Enforcement Response Procedures 

In addition to the above minimum requirements, we recommend 
that, whenever possible, the decree require the POTW to develop 
and submit written Enforcement Response Procedures (ERP) within 
a specific period of time for review and approval by EPA. 
These response procedures should establish a timeframe for 
determining what action is appropriate for each violation, 
describe a range of actions appropriate to different types o~ 
violations, and describe how the control authority will document 
its decisions. These procedures, once formulated and approved, 
should serve as the POTW's operating enforcement criteria. The 
violation of .the criteria by an IU should then trigger specific 
enforcement responses. Through the July 25, 1986 guidance, 
th~ Agency has encouraged all POTWs with pretreatment programs 
to develop such response procedures. These procedures provide 
a basis to evaluate compliance with the requirements to enforce 
pretreatment standards. Where an ERP is required,· the semi­
annual report should indicate whether the POTW is "following the 
procedures.· 
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Permit Modification 

Where the State is the permitting authority, you may also 
wish to include a provision in the consent decree that-the 
State.will move to modify the POTW's rermit to include pretreat­
ment implementation as quickly as· possible. 

Attached are examples oe the kind of language that should 
be included in all pretreatment consent decrees. Part A includes 
languaQe incorporating minimum requirements normally necessary 
for Headquarters consent decree approval. Part B includes 
additional recommended provisions. 

If you have any questions regarding this guidance or 
would like copies of consent decrees including recommended 
provisions, please contact Elyse DiBiagio-Wood of OECM/Water at 
475-8187. If you have questions regarding the POTW guidance or 
would like copies, please contact Ed Bender of OWEP at 475-8331. 

Attachment 

cc: Susan Lepow, OGC 
David Buente, DOJ 
Jim Elder 
~artha Prothro 
OECM/Water Attorneys 
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"Guidance for Reporting and Evaluating POTW Noncompliance with Pretreatment 
Implementation Requirements", dated September, 1987. (This document is 
reproduced at II.C.11 of th~s compendium). 
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"Guidance Manual on the Development and Implementation of Local Discharge 
Limitations Under the Pretreatment Program", dated November 1987. Indices 
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MEMORANDUM 
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SUBJECT: Guidance on Bringing Enforcement Actions Against 
POTWs for Failure to Implement Pretreatment 
Programs 

FROM: Glenn L. Unterberger ,A __ .L 'J...ll.u.14.J 

Associate Enforcement Counsel 
'' for Water . , 

J. William Jordan. r.,
1 

~/ /:?/, /~--
Enforcement Division Dir~~~ · 
Office of Water Enforcement and Permits 

-
TO: Regional Counsels 

Regional Water Management Division Directors 
Susan Lepow, Associate General Counsel for Water 
David Buente, Chief, Environmental Enforcement, OOJ 

Attached is a final guidance documc: ·.t that explains the 
legal and policy considerations involved in deciding whether 
and how EPA shall pursue enforcement actions under the Clean 
Water Act against POTWs that have failed to adequately 
implement their pretreatment programs.l A model judicial 
complaint and model consent decree for failure to implement 
cases are included with this Guidance.2 We will be preparing 
model administrative pleadings for these cases in the near 
future. 

l This quidance document was distributed in draft for 
comment on February ll, 1988 (the draft was marked "January 
1988 Reqional comment Draft). We received comments from 
seven regions, two headquarters' offices, and the Department 
of Justice.· The comments we~e genera~ly favorable and the 
Guidance has been revised pursuant to those comments. 

2 Dr.afts of the model judicial complaint and consent 
decree were se~~ to several regions and the Department of 
Justice for rev ~e~ in May 1988. We received helpful comments·. 
and the enclosed models have been revise~ accordingly. 
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Now· that virtually all Federally required local 
pretreatment proqrams have been approved, EPA is placinq a . 
hiqh priority on assurinq that proqrams are fully imple- . 
mented. Thus, EPA Reqions and NPOES States now record on the 
Quarterly Nonco~pliance Report, pursuant to the definition of 
Reportable Noncompli.ance for POTW pretreatment proqram 
implementation, those POTWs that have failed to adequately 
implem.ent their pretreatment proqram requirements. J 

Given finite resources, EPA enforcement actions will not 
be appropriate for all of the POTWs that are listed on the 
QNCR for Reportable NoncQmpliance with pretreatment implemen­
tation· requirements. The enclosed quidance document is 
intended to help EPA Reqions select the best cases for 
enforcement in this area. 

Enforcement actions aqainst POTWs for failure to 
implement will be a hiqh priority in FY 1989. Consistent 
with the attached quidance, we encouraqe all Reqions to focus 
resources on POTWs that have failed to adequately implement 
their pretreatment proqrams. 

We encouraqe all Reqions to dis.cuss any potential 
enforcement actions in this area with us.· Discussion of 

·potential cases for failure to implemer.~ should be directed 
to David Hindin, OECM-Water, (LE-l34W), FTS 475-8547, or Ed 
Bender, OWEP, {EN-338), FTS 475-8331. . 

Attachment 

cc: Ed Reich 
Jim Elder 
Paul Thompson 
Tom Gallaqher 
Cynthia Oouqherty 
ORC Water Branch Chiefs 
Reqional Water Manaqement Compliance Branch Chiefs 
Regional Pretreatment Coordinators 
Assistant Chiefs, OOJ Environmental Enforcement 
OECM Water Attorneys 

J See, U.S. EPA, Office of Water Enforcement and 
Permits, Guidance for Reportinq and Evaluating POTW Noncom­
pliance with Pretreatment Implementation· Requirements, 
September· 1987. . · 
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I. EXECUTIVE SUMMARY 

This quidance document explains the leqal and pc:icy 
considerations involved in decidinq whether and how EPA shall 
pursue Federal enforcement responses under the Clean Water 
Act aqainst POTWs that have been indentif ied on the Quarterly 
Noncompliance Report as havinq failed to adequately implement 
their pretreabment proqrams. 

Municipal pretreatment proqrams must be fully 
implemented in order to effectively control industrial· 
discharqes of toxic, hazardous, and concentrated conventional 
wastes into public sewers and, ultimately, our rivers and 
lakes. Now that EPA has approved virtually all Federally 
required local pretreatment proqrams, EPA is placinq a hiqh 
priority on assurinq local proqram implementation. Thus, EPA 
Reqions and NPDES States now record on the Quarterly Noncom­
pliance Report those POTWs that have failed to adequately 
implement their pretreatment proqram requirements. EPA 
enforcement actions are necessary to ensure that POTWs fully 
implement their pretreatment proqrams. Indeed, this quidance 
document is. intended to help EPA pursue enforc~me~t actions 
in this area and establish a stronq enforcement presence so 
as to assure proper proqram implementation on a broad scale 
from POTWs. 

. . 
The decision to initiate an enforcement action aqainst a 

POTW for its failure to adequately implement its pretreatment 
proqram requires a careful analysis of the underlyinq pre­
treatment proqram requirements, the leqal basis for the 
violations and the seriousness of the violations. This is 
particularly true because of the differinq implementation 
requirements which may apply to individual POTWs. In addi­
tion, the flexibility which many implementation requirements 
inte;·:ionally allow necessitates the use of considerable 
judqment in decidinq whether to find a POTW in violation. 

From a leqal and equitable perspective, EPA is in the 
stronqest position to enforce pretreatment proqram implemen­
tation requirements that are contained in a POTW's NPDES 
permit, either directly within the paqes of a permit or 
indirectly throuqh a permit condition that :A<;l.;ros a POTW to 
implement its approved proqram and/or comply with the 
pretreatment requlations, 40 CFR 403. 

The followinq approach should be useful in identifyinq 
potential pretreatment implementation violations for possible 
enforcement r=--:=~ses. First, examine the POTW's permit to 
identify all :::-·at:reatment activities the POTW is required to 
implement. Second, review all pretreatm~nt proqram annual 
reports that the POTW has submitted since its proqram was 

1.: .; ...... 
'· I : 
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approved. All pretreatment audits and inspections should 
also be reviewed to identify potential violations. 

Third, compile a list of all pretreatment implementation 
requirements applicable to the POTW which available inf orma­
tion indicates the POTW may have violated. (See Tables l and 
2 for possible examples, such as failure to issue industrial 
user (IU) control mechanisms, failure to establish necessary 
local limits, or failure to enforce IU pretreatment require­
ments adequately.) Fourth, in some cases, send a §308 letter 
to obtain more complete information necessary to support an 
enforcement case. · 

Once all potential violations have been identified, each 
violation must be evaluated to determine the strenqth of 
EPA's claim of violations in liqht of the facts and any 
imprecision in the way the underlyinq pretreatment implemen­
tation requirements define compliance. 

Despite the flexibility a POTW may have in implementinq 
some pretreatment requirements, the fundamental yardstick for 
measurinq compliance is that a POTW must act reasonably by 
implementinq its pretreatment requirements consistent with an 
effective pretreatment proqram: i.e., a proqram that will 
.prevent interference and pass throuqh, and improve oppor­
tunities to recycle municipal and industrial wastestreams and 
sludqes (see 40 CFR 403.2). EPA should- evaluate the reason­
ableness of the POTW's implementation activity in liqht of 
both the flexibility afforded by the applicable requirements 
and the impact or severity of the potential violations. 
Preparinq a table similar to, the one in Attachment A for 
evaluatinq proqram implementation violations should be 
helpful in makinq enforcement decisions in this atec. 

As a qeneral rule, the stronqest enforcement case 
aqainst a POTW tor failure to implement its pretreatment 
proqram will contain POTW effluent limit violations attrib­
utable to inadequate implementation and a number of related 
POTW pretreatment implementation violations •. such cases are 
compellinq because they indicate that a POTW's implementation 
of its proqram has been so deficient that IU discharqes have 
not been adequately controlled and these discharqes have 
caused a POTW to exceed the effluent limits in its permit (or 
otherwise violate its permit). This type oi case may very 
well be appropriate for civil judicial enforcement. 

The lack of POTW permit effluent discharqe violations 
(attributable to inadequate pretreatment implementation) does 
not mean tha~ -~~ should·overlook or trivialize other types 
of implementa~ion violations. Inadequate pretreatment 
implementation still could result, for example, in the_POTW 
discharqinq increased loadinqs o~ pollutants (includinq 
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toxics) not yet controlled by its permit, or in increasing 
the risk of future effluent limit violations. Thus, for 
example, a POTW that has failed to issue control mechanisms 
to a number of its siqnificant IUs in direct violation of a 
permit requirement to do so is committinq a serious violation 
that may very well be subject to an enforcement response. 

Other cases in which a POTW is runninq a sloppy 
pretreatment proqram, with clear implementation violations, 
but in which there is so•far no evidence of interference or 
pass through problems, may be appropriately dealt with by 
issuance of a traditional compliance administrative order or 
by assessment of an administrative penalty, or by initiation 
of a civil judicial action. EPA's pursuit of a penalty in 
these circumstances should have qreat value in demonstrating 
to POTWs that they must fully implement their pretreatment 
proqrams now and not wait until after effluent violations 
occur.l Such enforcement actions should help EPA send the 
messaqe that prevention is the qoal of pretreatment proqrams, 
not damage control after POTW effluent limits violations or 
other unwarranted discharges have occurred. 

If an IU has caused interference or pass through at the 
POTW, or has violated local limits, cateq~rical standards or 
other pretreatment requirements, EPA may brinq a joint action 
against both the IU and the POTW. The importance of joininq 
an IU in an enforcement action is increased if an IU is a _ 
primary cause of a POTW's effluent limit violations, if an IU 
has obtained a significant economic benefit from its noncom­
pliance, or if an IU needs to install pretreatment equipment 
at its facility, especially if a POTW is unwilling or unable 
to force an IU to install the necessary equipment. 

A model judicial complaint and· consent decree fer pre­
treatment failure to implement cases are included as attach­
ments to this quidance. Model administrative pleadinqs will 
be prepared shortly for Regional distribution. 

Disclaimer 
This quidance document is intended solely for the use of 

Aqency enforcement personnel. This quidance creates no 
riqhts, is not bindL,g on the Aqency, and the Aqency may 
chanqe this quidance without notice. 

l Instructions on how to determine settlement penalties 
using the .standard CWA Civil Penalty Policy criteria of 
economic benefit, qravity and appropriate adjustments are . 
contained in EPA's draft Guidance, "Penalty Calculations for· 
a POTw' s F~ilure to Implement It• s Pretreatment· Program," 
distributed for Reqional comment _on Auqust l, 1988. 

.. ·•r"J 
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II. INTRODUCTION: POTw Implementation as the Key to an 
Effective National Pretreatment Proqram 

A. PUrpose of this Guidance 

This document provides quidance on how and under what 
circumstances EPA should pursue administrative and judicial 
enforcement actions· aqainst Publicly owned Treatment Works 
(POTWs) for violations of their pretreatment proqram imple­
mentation obliqations arisinq under the Clean Water Act. 

Local pretreatment proqrams must be fully implemented in 
order to effectively control industrial discharqes of toxic, 
hazardous, and concentrated conventional wastes into public 
sewers and, ultimately, our rivers and lakes. Now that EPA 
has approved virtually all Federally required local pretreat­
ment proqrams, EPA is placinq a hiqh priority on assurinq 
local proqram implementation. Thus, EPA Reqions and NPDES 

.states now record on the Quarterly Noncompliance Report those 
POTWs that have failed to adequately implement their pre­
treatment proqram requirements. EPA enforcement actions are 
necessary to ensure that POTWs fully implement their 
pretreatment proqrams. 

National quidance is needed for brinqinq enforcement 
actions aqai~st POTWs for their failure to adequately 
implement their pretreatment proqrams for four reasons. 
First, the determination of whether a POTW i"s violatinq its 
pretreatment proqram requirements, and whether such viola­
tions are serious, may involve careful, subtle judqments. 
Second, even thouqh the failure to adequately implement may 
be clear, subtle leqal issues may be involved in determining 
the best way to frame the Government's cause of action. 
Third, there is a need for national consistency to ensure 
that POTWs and their industrial users receive a consistent 
and stronq messaqe that pretreatment requirements must be 
complied with and that violations will not be tolerated. 
Fourth, pretreatment implementation cases are new and thus 
ths:e are neither settled nor litigated precedents to follow 
in this area. · 

This qliidance document builds upon the Off ice of Water 
Enforcement and Perru~~·s (OWEP) definition of Reportable 
Noncompliance for POTW pretreatment proqram implementation.2 · 
EPA Reqions and NPDES States use this definition of Report­
able Noncompliance to identify and list on the Quarterly 
Noncompliance Report (QNCR) those.POTWs that have failed to 

2 u.s. ~:A, OWEP. Guidance for Reportinq and 
Evaluating POTW Noncompliance with Pretreatment Requirements. 
September 1987. 
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adequately implement their pretreatment proqram requirements. 
Given finite resources, EPA enforcement actions will not be 
appropriate for all of the POTWs that are listed on the QNCR· 
for Reportable Noncompliance with pretreatment implementation 
requirements. This quidance document is intended to help EPA 
Regions select the best cases for enforcement in this area 
and thus establish a stronq enforcement presence in order to 
ensure fu11·proqram implementation acr~ss the nation by local 
POTWs. 

B. Related Pretreatment ·Guidance Documents 

In addition to this quidance document, there are five 
other EPA documents that are particularly relevant to 
brinq:.:q enforcement actions against POTWs for failure to 
implement. As indicated above, on September 30 1981, EPA 
issued a guidance document that explains how POTW noncom­
pliance with pretreatment implementation requirements should 
be evaluated and reported on the QNCR. In short, today's 
guidance document expands upon the September 1987 Reportable 
Noncompliance guidance by detailing the considerations 
involved in bringing an enforcement action aqainst a POTW 
listed on the QNCR pursuant to the definition of Reporta~le 
Noncomplianc!!· 

Another important document is OWEP's July 25, 1986 
guidance, entitled, "Pretreatment Compliance Monitoring and 
Enforcement Gui~ance" (published as an EPA document in 
September 1986). This document provides POTWs with informa­
tion about their pretreatment implementation responsibilities 
and describes the procedures POTWs should implement in order 
to successfully operate their approved pretreatment programs. 
In short, the document recommends standards of per~o~ ~nee 
for a good pretreatment program. 

Two other quidance documents, both issued on September 
20, 1985, are also relevant to bringing failure to implement 
cases.3 One document, entitled "Guidance on Obtaining 
Submittal and Implementation of Approvable Pretreatment 
Program," discusses EPA enforcement and permitting policy on 
obtaininq POTW pretreatment proqram submittal and implementa­
tion. The other document, entitled "Choosing Between Clean 
Water Act §309(b) and §309(f) as a Cause of Action in 
Pretreatment Enforcement cases" describes tl.e legal consid­
erations involyed in choos.ing a cause of action in a 
pretreatment· case. 

3 CopiP~ ~~ both documents are contained in the CWA 
Compliance/En=~rcement Policy Compendium, Volume II, §VI.B. 
Copies . of the Compendium are in OECM' .s . n!!W computer data 
base, the Enforcement Document Retrieval System. 
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Finally, on Auqust l, 1988, EPA distributed draft 
quidance, tor Reqional review, that explains how the CWA 
civil Penalty Policy should be applied to cases in which a 
~OTW has failed to adequately implement its pretreatment 
proqram. This document, entitled "Penalty Calculations for a 
POTW's Failure to Implement It's Pretreatment J;>roqram" 
discusses the specific considerations involved in makinq 
penalty policy calculations for failure to implement 
violations. 

c. Background on the National Pretreatment Program 

The National Pretreatment Proqram is an integral part of 
the national qoal to eliminate the discharqe of pollutants 
into the nation's waters (§101 of CWA). The National 
Pretreatment Program's primary qoal is to protect POTWs and 
the environment from the detrimental impact that may occur 
when toxic, hazardous or concentrated conventional wastes are 
discharged into a sewaqe system. With the retention of the 
Domestic Sewaqe Exclusion in RCRA, and as RCRA requlations 
for the disposal of hazardous waste in land fills become more 
restrictive, the amount of hazardous waste entering POTWs is 
expected to incr~ase.4 Thus, the role of pretreatment in 
controllinq hazardous waste must also increase. 

The role of pretreatment in controllinq toxic pollutants 
must also ·increase as water quality-based toxics limits and 
monitoring requirements become a more common provision in the 
NPDES permits of POTWs. In order to corr.ply with water 
quality-based toxics requirements, POTWs must fully implement 
their pretreatment proqrams in order to effectively control 
the discharge of toxic pollutants by industrial users. 

The qovernmental entity that primarily implements 
pretreatment controls on industrial users (IUs) is usually 
the local municipality. The municipality, throuqh its POTW, 
is called the Control Authority because it has the primary 
responsibility to control the industrial wastes that are 

4 The domestic sewaqe exclusion in RCRA, §1004(27), 
allows wastes which otherwise would be considered hazardous 
and requlated under RCRA, to be exempted from RCRA requla­
tions when· mixed with domestic sewaqe and discharqed to a 
POTW. Pursuant to RCRA §3018, EPA concluded that the 
Domestic Sewaqe exclusion should be ~etained because the CWA 
pretreatment program is the best way to ·control hazardous 
waste discharqes. to POTWs. 
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enterinq its sewer system. 5 The Aqency confirmed this 
responsibility that POTWs have in the preamble to its final 
1978 General ·Pretreatment Re9-ulations, 43 F.R. 27736, June 
26, 1978. In that preamble the Aqency stated: · 

"Thus in the amendments to sections 309 and 40·2 of 
the Clean Water Act, .conqress assiqned the primary 
responsibilities for enforcinq national pretreat­
ment standards to the POTWs, while providinq the 
EPA or the NPOES state with the responsibility to 
assure that local government fulfills this obliga­
tion." 43 F.R. at 27740. 

U.S. EPA is performing four basic activities to ensure 
the success of the National Pretreatment Program. First, EPA 
has been developing national categorical pretreatment stan­
dards that contain effluent discharge limits for particular 
industrial processes. 

Second, EPA has promulgated the General Pretreatment 
Regulations, 40 CFR 403. · ':'.iese regulations, inter alia. 
establish the criteria and procedures for the development, 
approval and implementation of local POTW pretreatment 
programs. Section 403.5 of these regulations prohibits the 
dis~harge of pollutants, by IUs, into a POTW.that may cause 
interference or pass through at a POTW. 

Third, EPA has issued guidance documents and conducted 
training seminars in order to help POTW~ understand, develop 
and· implement effective pretreatment programs. 

Fourth, EPA must ensure that POTWs receive a stronq 
message.that full implementation of their pretreatment 
programs is required and will be legally enforced. With 
approximately 1500 approved local programs, the push to get 
POTWs to develop pretreatment programs is now largely 
complete. The next step is to make sure that these local 
pretreatment programs are fully implemented: Approved local 
programs must not be allowed to sit on the shelf and gather 
dust. Lifeless rivers, poisoned water supplies and crippled 

5 States also play an important role in t~e National 
Pretreatmen~ Program. once _ state r.~s been authorized by 
EPA to operat~ the National Pretreatment Program in its 
territory, the state is then responsible for approvinq, 
monitoring and requlating the performance of all the local 
POTW pretreatment programs. To date, 24 States have received 
federal pretreatment authority. These states are called 
Approval Authorities. For those sta~es without an approved 
pretreatment program, EPA is the Approval Authority. 
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sewaqe treatment p1ants are the possible consequences if 
POTWs do not fully implement their pretreatment proqrams. 

In order to ensure that POTWs fully implement their 
pretreatment proqrams, EPA intends to focus much of its 
oversiqht and enforcement resources on proper and full 
implementation of local pretreatment proqrams. To this end, 
EPA Reqions now identify those POTWs that have failed to 
adequately implement their pretreatment proqrams and report 
these POTWs on the QNCR pursuant to the definition of Report­
able Noncompliance for pretreatment proqram implementation. 
EPA Reqions should then initiate enforcement actions aqainst 
POTWs with serious pretreatment implementation violations.6 
such enforcement actions are necessary to force the violatinq 
POTW to comply and to deter other POTWs from neqlectinq the~r 
pretreatment obliqations. · · 

III. LEGAL BASIS FOR ENFORCING POTW PRETREATMENT PROGRAM 
IMPLEMENTATION: Loo~ First to a POTW's Permit 

A. Statutorv Authority for Requiring POTW Pretreatment 
Programs 

Section 301 of the Clean Water Act prohibits the 
discharqe of any pollutant except in compliance with the 
effluent limits established in §301 and the requirements in 
sections 302, 306, 307,· 308, 402 and 404. The most relevant 
sections for pretreatment are 307 and 402. 

EPA's authority to establish pretreatment effluent 
standards is contained in §307 of the Act. Section 307(b) (1) 
requires EPA to promulqate requlations: 

"establishinq pretreatment standards for [the] 
introduction of pollutants into treatments works 
••• which are publicly owned for those pollutants 
which are determined not to be susceptible to 
treatment by such treatment works or which would 
interfere with the operations of such treatment 
works •••• Pretreatment standards under this 
subsection ••• ~nall be established to prevent the 
discharqe of any pollutant throuah treatment works 
.•• which-are publicly ~Nned, wh~ch p~llutant 

6 Of ·course, EPA Reqions should initiate these 
enforcement cases consistent with the role of a state that 
has an approved state pretreatment proqram. EPA Reqions 
should encouraqe states with approved·proqrams to initiate 
state enforcement actions aqainst violatinq POTWs. 
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In 1977, Conqress amended §402(b) (8) to require a state 
that wishes to receive EPA approval to operate the NPDES 
proqram in its territory to have adequate authority:' 

"[t]o insure that any permit for a discharqe from a 
publicly owned treatment works includes conditions 
to require the identification in terms of character 
and volume of pollutants of any siqnif icant source 
introducinq pollutants subject to pretreatment 
standards under section 307(b) ot this Act into 
such works and a proqram to assure compliance with 
such pretreatment standards by each such source 

" • • • 

Section 402(b) (8) further mandates that a state proqram 
have adequate authority to require POTWs to inform the state 
permittinq aqency of (1) the introduction of pollutants into 
the POTW from a new source, (2) a substantial chanqe in the 
volume or character of pollutants cominq into the POTW from 
an existinq source and (3) any anticipated impact o~ such 
chanqes on the POTW's effluent discharqe. In snwrt, any 
state desirinq to administer its own NPDES permit pr~;ram 
must issue permits.that require POTWs to have proqrams that 
will assure compliance with pretreatment .standards. 

The lanquage of §402 indicates that POTWs are obligated 
to have programs to assure compliance with pretreatment 
requirements and qives EPA and approved states the authority 
and obliqation to require POTWs to develop and implement 
effective pretreatment proqrams. · 

B. C~til Judicial Enforcement Authority 

EPA's civil authority to obtain injunctive relief to 
enforce the obliqation that POTWs adequately implement their 
pretreatment programs is contained in §309(a) (3) of the Act, 
which reads, in pertinent part: 

"Whenever ••• t!:a Administrator finds tha+: any 
person is in violation of section 301, 302, _306, 
307, 308, 318, or 405 of this Act, or is in 
violation·of .any permit condition or limitation 
implementinq any of such _sections in a permit 

7 The requirements that govern a state NPOES proqram 
under §402(b) of the Act also apply ~o U.S. EPA where EPA is 
administering the NPDES program. §402 (a·) (3-). 
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issue~ under·sactioh 402 of this Act by him or a 
state ••• , he shall issue an order requirinq such 
person to comply with such section or requirement, 
or ha shall bring a civil action in accordance with 
subsection {b) of this section." 

Section 309{b) of the Act authorizes EPA, in pertinent 
part,: 

••• to commence a civil action for appropriate 
relief, including a permanent or temporary injunc­
tion, for any violation for which he [EPA 
Administrator] is authorized to issue a compliance • 
order under subsection(a) of this section •.•• 

Civil penalty liability is established in §309(d) of the 
Act, which reads, in pertinent part: 

"Any person who violates section 301, 302, 306, 
307, 308, 318, or 405 of this Act, or any permit 
condition or limitation -implementinq any of such 
sections in a permit issued under section 402 of 
this Act by the Administrator, or by a Sta~e- •. , 
or any requirement imposed in a pretreatme~.": p~.:o­
gram approved under section 402(a) (3) or 402(b) (8) 
of this Act, and any person who violates an order 
issued by the Administrator under subsection (a) of 
this section, shall be subject to a civil penalty 
not t~ exceed $25,000 for each violation." 

Thus, §309{b) and (d) of the Act qive EPA plenary 
authority to bring a civil action for injunctive relief and 
penalties again~t a municipality that has violated the 
pretreatment implementation requirements contained in its 
NPDES permit and any requirements contained in an approved 
pret·.:atment program incorporated by reference into the 
permic. EPA also can enforce the pretreatment requlations, 
40 CFR 403, if the permit (or approved program incorporated 
by reference-into the permit) appropriately references the 
requlations. Specifically, EPA's cause of action under 
§309(b) and (d), in those circumstances, is that the POTW has 
violated a permit condition authorized by the statute for the 
purpose of implementing §307 of the Act. 

In som~ circumstances, EPA may seek to require a POTW to 
implement -an approved proqram or regulatory requirement in 
the absence of an NPOES permit condition requiring proqram 
implementation or.compliance with the requlations where, for 
example, EPA can establish that the absence of an active 
pretreatment proqram is contributing to POTW effluent 
violations or the absence of a pretreatment program is 
causing apparent environmental problems. · In _this situation, 
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EPA could sue the POTW fdr NPDES p~rmit violations other than 
inadequate implementation under § 309(b) and (d) of the Act 
and seek pretreatment implementation as "appropriate relief" 
under §309(b). 

Also in some circumstances, EPA may seek injunctive 
relief under §309(f) of the Act to require a POTW to imple­
ment a pretreatment proqram (in the absence of a permit 
condition requirinq implementation) if one or more IUs are 
violatinq federal pretreatment standards. Under §309(f) of 
the Act, EPA would have to establish that requirinq a POTW to 
implement a pretreatment proqram is an element of "appro­
priate relief" and that such appropriate injunctive relief 
would remedy the IU noncompliance with federal pretreatment 
standards.a 

As a qeneral rule, EPA will be in the stronqest posi­
tion, from a leqal and equitable perspective, to brinq an 
enforcement action against a POTW for pretreatment proqram 
implementation violations when the case is based on viola-· 
tions of the POTW's NPDES permit related to pretreatment 
implementation. Permit requirements vary across POTWs and 
thus each permit must be reviewed to identify the si;:iecific 
implementation requirements. The ideal NPDES ~~rwi~ for a 
POTW with a pretreatment program should establish three types 
of implementation requirements as conditions of· the permit:9 

(l) The permit should incorporate by reference the 
approved pretreatment program and ~equire the POTW to 
comply with and implement the program. 
(2) The permit should require the POTW to comply with 
the fede·ral pretreatment regulations at 40 CFR 403 and 
to implement its approved pretreatment proqram consis­
tent with the federal pretreatment regulations. The 
permit also should require the POTW to comply, within JO 
.~ays after receivinq notice from its Approval Authority, 
with all revisions to the pretreatment regulations 
subsequently promulqated. 
(3) The permit should, as needed, set out more specific 
requirements relatinq to important implementation 
procedures of the pretreatment proqram, and require the 
PO'l'W to comply with these requirements by specific 
dates. For example, the permit could reqt1ire the POTW 

8 Further details on brinqinq cases in these limited 
circumstances are ~ontained in the -two September 20, 1985, 
documents discussed earlier, at page 5. 

9 Permi~s -:~ .. at lack all three of these provisions 
· should be modified as soon as possible,. but no later than 

when the permit is next re-issued. 
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to inspect and sample IUs on an enumerated schedule 
(perhaps a specific number each quarter), beyond just 
simply requirinq an inspection and samplinq proqram. 

The stronqest enforcement cases consequently are likely 
to contain alleqations that the POTW has violated its permit 
by failinq to, for example,: 

(l) perform a specific pretreatment activity directly 
required by its permit; 
(2) fully implement its approved pretreatment proqram as 
explicitly required by its permit; and/or 
(3) comply with the 40 CFR 403 requlations (~pecially, 
§§403.5 and 403.S(f)) as directly required by its 
permit. 

c. Administrative Enforcement Authority 

Under §309(a) (3) of the Act, EPA can administratively 
order a POTW to comply with the pretreatment proqram require­
ments contained in its permit and its approved pretreatment · 
proqram incorporated by reference into the permit. EPA 
Reqions also can issue an administrative order (AO) requirinq 
a POTW to comply with the pretreatment regulations if the 
permit (or approved program incorporated into the permit by 
reference) requires compliance with the regulations. As 
stated previously, EPA is in the strongest position to 
enforce a pretreatment implementation raquirement, either 
administratively or judicially, if the POTW's permit (or 
approved proqram or regulations, incorporated into the 
permit) imposes that requirement on the POTW. 

If neither the permit nor the incorporated program 
requires a POTW to comply with the req-~lations, and a POTW is 
otherwise in compliance with its permit and approved program, 
but not with requirements in the regulations, then the 
recommended course of action is for the Reqion (or authorized 
state) to expeditiously modify a POTW's permit to incorporate 
all applicable pretreatment regulatory requirements into the 
permit explicitly or by reference.10 An AO may, neverthe­
less, be an appropriate tool for enforcinq pretreatment 
proqram implementation not otherwise required in the POTW's 
permit, where, for example, the POTW is vio~atinq effluent 
limits in i.ts .permit which violations are related to the 
POTW's failure to implement its local pretreatment program. 

10 Applicable regulatory procedures to modify permits 
must, naturally, be followed. 
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The Water Quality Act of 1987 authoriz.ed EPA to assess 
penalties administratively for violations of the Clean Water 
Act. Under §309(g), EPA may impose penalties for virtually 
the entire range of violations that are subject to civil 
penalties under §309(d). Administrative penalties may be 
assessed up to a maximum of $25,000 following Class l 
infot'lnal procedures and a maximum of $125,000 under Class 2 
formal APA procedures. Administrative penalties cannot be 
imposed for violations of §309(a) administrative compliance 
orders, but of course, may be imposed for underlying 
violations.11 Administrative penalty authority, by itself, 
does not :nclude the power to directly order a violator to 
stop continuing violations or take alternative activities to 
achieve compliance. 

Subject to these qualifications, EPA now has administra­
tive authority to assess penalties against a POTW that 
violates (l) the pretreatment implementation requirements 
contained in its permit, (2) an approved program incorporated 
into its permit, or (3) the pretreatment regulations if the 
permit or approved program appropriately references the 
regulations. Regions should review EPA's "Guidance Documents 
for Implementation of Administrative Penalty Authorities," 
August 1987, for the details on how to initiate these 
enforcement actions.12 · 

o. Criminal Penalty Authority 

Under §309(c), EPA has the authority to assess criminal 
penalties for negligent or knowing violations of the Act, for 
violations that knowingly put another person in imminent 
danger of death or serious bodily injury, or for m:ki ; false 
statements under the Act. Criminal penalties can be assessed 
for the entire range of violations that are covered by EPA's 
civil and administrative authorities in §309(a), (b) and (d). 
For example, a POTW that falsely reports to its Approval 
Authority that it is complying with a pretreatment implemen­
tation requirement is a potential candidate for criminal 
enforcement. 

11 civil penalties can be· imposed judicially under 
§309(d) of the Act for violations of administrative (compli­
ance) orders issued pursuant to §309(a) of the Act. 

12 EPA Regions should, naturally, include a copy of the 
·POTW's· permit in any proposed administrative penalty action 
sent to Headquarters for review. 

' 
...._ ___ , 

L_,,');..-...-, 
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IV. IDENTIFYING POTW PRETREATMENT IMPLEMENTATION VIOLATIONS 
LIKELY TO MERIT AN ENFORCEMENT RESPONSE: 

Evaluatinq a POTW's Actions In Liqht of Allowed 
Flexibility and Impact of the Violation 

A. Identifying Potential Violations 

once a POTW is listed on the QNCR for Reportable Noncom­
pliance with pretreatment program implementation requirements 
(or the noncompliance otherwise comes to the Reqion•s 
attention), the Reqion should evaluate whether to initiate an 
enforcement action.13 In order to perform this evaluation, 
the Reqion should identify all potential pretreatment 
violations. Once the Region has identified all potential 
violations, it must examine the extent, scope, and impact of 
these potential violations to determine whether and what kind 
of an enforcement response is warranted. 

This evaluation is necessary because some pretreatment 
requirements intentionally allow a POTW considerable flexi­
bility in implementation. This flexibility may result in a 
pretreatment requirement lackinq a completely precise 
definition of noncompliance, thereby calling for some 
exercise Of judqment in determininq whether a POTW violated 
the pretreatment requirement. 

As an example, consider a POTW with a permit condition 
that requires the POTW to "analyze self-monitorinq reports 
submitted by its IUs and then respond to those reports that 
indicate violations or other problems." Assume the facts 
reveal that this POTW reads each self-monitorinq report and 
usually, but not always, writes a letter to those IUs that 
are violatinq their local limits. By themselves these facts 
may not be sufficient to demonstrate that this POTW has 
failed to implement this requirement in a reasonable fashion 
and thus has violated this pretreatment requirement. In 
contrast, if the facts revealed that the POTW rarely read the 
self-monitorinq reports and that most were sitting in a pile 
unopened, this would almost certainly be a violation of the 
pretreatment implem~ntation requirement. 

The tollowinq a~proach should prove helpful in identify­
inq all potential· violations. First, the region· should 

13 Before a POTW appears on the QNCR for Reportable 
Noncompliance, a reqion or state Approval Authority is likely 
to have alreadv initiated informal enforcement actions 
against the rC-~ (e.q., NOVs or compliance meetings) in an 
attempt to.correct the violations and b~inq· the POTW back 
into compliance. 
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examine the POTW'& permit (and approved proqram and Federal 
requlations where the permit incorporates these requirements 
by reference) to identify all pretreatment activities the 
POTW is required to implement. The Reqion must perform this 
step carefully, since the specific enforceable requirements 
set out in POTW permits (or approved proqrams appropriately 
incorporated in a POTW permit) can vary siqnif icantly across 
the 1500 or so POTWs with approved pretreatment proqrams. 
EPA's Pretreatment Compliance Monitorinq and Enforcement 
Guidance serves as a qood reference point for the kinds of 
requirements that are likely to be applicable in a stronqly 
crafted permit to obtain effective proqram implementation. 
In addition, 40 CFR 403.S and 403.8 detail elements of an 
acceptable local pr4treatment proqram. Indeed, the permit 
may very well require the POTW to implement its local proqram 
consistent with the Part 403 requlations.14 

Second, the reqion should compare all available compli­
ance information to the identified, applicable pretreatment 
proqram requirements. At a minimum, the Reqion should review 
all pretreatment proqram annual reports that the POTW has 
submitted since its proqram was ·approved. The annual reports. 
should be checked to make certain that they are complete and 
supply all the information required by the permit or approved 
proqram.15 Naturally, all pretreatment proqram audits and 
inspections that have been performed by the Reqion or the 
state should also be reviewed to identify potential viola­
tions. 

Third, the reqion should compile a list of all pretreat­
ment implementation requirements applicable to the POTW which 
available information indicates the POTW may have violated. 
Fourth, in some circumstances, the reqion may wish t~ ~btain 
more additional information by issuinq a §308 letter ~o a 
POTW to fill in qaps in compliance information. · 

As a rouqh check that all potential violations have been 
identified, the Reqion should review the definition of 
Reportable Noncompliance contained in Table l and the 
examples of possible pretreatment implementation violations 

14 Table 2 provides a listinq of some potential 
violations that miqht arise from a POTW's failu~e to comply, 
as instructed to by its permit, with the federal pretreatment 
requlations;, · 

15 Pursuant to the PIRT June 1986 proposed rule, EPA 
will be promu:=~tinq shortly a final requlation, 40 CFR 
403.l2(i), re~-~r.nq POTWs with approved pretreatment 
proqrams to submit annual reports descr~bi_nq the POTW' s 
pretreatment activities. · · 

I -~--.. -_.!· - ,_.,,. 
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TABLE 1 * 

DEFINITION OF REPORTABLE NONCOMPLIANCE 

A POTW should be reported on the QNCR if the violation of its approved pretreatment program, its 
NPDES permit or an enforcement order> meets one or more of the following lettered criteria for 
implementation of its approved pretreatment program: 

I. Issuance or 1U Control Mechanisms 

A) Failed to issue, reissue, or ratify industrial user permits •. contracts. or other con.;·ol 
mechanisms, where required, for •significant industrial users", within six months after 
program approval. Thereafter, each •significant industrial user" control mechanism should 
be reissued within 90 days of the date required in the appro"'.ed program. NPDES permit. 
or an enforcement order. 

II. P01W Compllanc:e Monitoring and Inspections 

B) Failed to conduct at least eighty percent of the inspections and samplings of ''significant 
industrial users" required by the permit, the approved program, or an enforcement order. 

C) Failed to establish and enforce self·monitoring requirements that are necessary to monitor 
SIU compliance as required by the approved program, the NPOES permit, or ~n enforcement 
order. 

Ill. P01W Enforcement 

Failed to develop, implement, and e·nforce pretreatment standards (including cat. 
standards and local limits) in an effective and timely manner or as required by che ap ~-

0) 

program, NPDES permit, or an enforcement order. 

E) Failed to undertake effective enforcement again~• th~ industrial user(s) for instances of 
pass-through and interference as defined in 40 Cf R Section 403.3 and required by Section 
403.5 and defined in the approved program. 

IV. P01W Reporting to the Approval Authority 

F) Failed to submit a pretreatment report (e.g., annual report or publt\. ....... : of significant 
violators) to the Approval Authority within 30 days of the due date ~pecified in the ~PDES 
permit, enforcement order, or approved program.' 

V. Other P01W Implementation Violations · 

G) Failed to complete a pretreatment implementation compliance schedule milestone within 
90 days of the due date specified ,, the SPOES permit, enforcement order. or approved 
program;• 

H) Any other violation or group of violations of local program implementation requir~ments 
based on the NPDES permit, approved progra 1 or 40 Cl-R t'art -l03 which the Director or 
Regional A~ministrator considers to be of substantial concern.' 

) Th..: term enforcement on.lcr means· an :idminisira1ive order, juJicial order or .:unsent Jcc~cc. (~.:.: S..:1.1;.:.n !.:.> ~5) 

~ E:mting. QNCR criterion I ~O CFR P:irt 1 ll .aS); the vinl:ition tn..!ill be rcp1•r:t-=~-

'.leprinted from: ;:,s. EPA, OWEP, "Guidance for Reporting and E\ .uacing POTW 
~oncompliance with Pretreatment Implementation Requirements", September 30, 1987. 

\ C)~L--
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listed in Table 2~ Table 2 contains a listinq of possible 
violations based on a reasonable interpretation of the 
pretreatment implementation requlations (40 CFR 403) when 
such requlations are incorporated by reference into the 
permit. While the list in Table 2 is not exhaustive, it is 
illustrative of those violations that may justify an enforce­
ment response by EPA for failure to implement. 

once all potential violations have be~n identified, 
each potential violation must be evaluated to determine the 
strength of EPA's claim of violation in liqht of the facts 
and any imprecision in the way the underlyinq pretreatment 
implementation requirement defines compliance.16 Each 
potential violation should be evaluated in this manner to 
determine the strength of a possible EPA claim of a violation 
of an underlyinq pretreatment requirement. After these 
evaluations are completed the Region should produce a table 
of violations which the Region concludes are strong enough to 
pursue. such a table should describe each violation and 
identify the specific underlying legal requirement that was 

.violated. In addition, sue:. a table should indicate the 
duration of the violation and indicate how stronq the 
evidence is supportinq the violation. A model form for this 
process is included here as attachment A: 

B. Determining the Extent To Which Identified Violations 
Warrant an Enforcement Response: How Strong Are EPA's 
Claims? 

The strength of EPA's claims naturally will affect EPA's 
decision regarding whether to pursue an enforcement action 
against a POTW for failing to implement a local pretreatment 

. program. In turn, the strength of EPA's enforcement claims 
depends to a large degree on the extent to which identified 
violations demonstrate that a POTW has acted unreasonably in 
meeting pretreatment program implementation requirements, 
given (l) the flexibility afforded by many requirements and 
(2) the impact or severity of the violations. More specifi­
cally, the more flexible the implementation requirements, the 
more important the need to demonstrate the extensiveness or 
severity of the violation. 

1. Evaluating Unreasonable POTW Action Under Flexible 
Implementation Requirements.~ Some IJ- ..:treatment implementa-

16 Recall that EPA is in the strongest position to 
enforce a requirement if the requirement is expressly stated 
in the permit, in the approved program incorporated by 
reference into the permit, or in the .requlations if the 
permit requires the POTW to comply with ·the regulations. 
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TABLE 2 
• 

EXAMPLES OF VIOLATIONS BASED ON A REASONABLE INTERPRETATION 
OF PRETREATMENT IMPLEMENTATION REGULATIONS WHEN INCORPORATED 

BY. REFERENCE INTO THE PERMIT* 

i. Failed to develop and/or implement procedures that 
reasonably identify all IUs, includinq new users. see 40 
CFR 4 0 3 • 8 ( f) ( 2 ) ( i) • . 

2·. Failed to develop and/or implement procedures that 
reasonably identify all incominq pollutants, includinq 
chanqes in the nature and volume of incominq pollutants. 
See 40 CFR 403.S(f) (2)(ii). 

3. Lack of procedures to keep POTW itself informed of 
minimum leqal requirements of pretreatment or keep its 
IUs informed. See 40 CFR 403.S(f) (2) (iii). 

4. Failed to implement a system that allows the orderly 
receipt and informed analysis of self-monitorinq 
reports. See 40 CFR 403.8(f) (2) (iv). 

s. Failed to inspect and sample the effluent from IUs as 
often as is necessary to assure compliance with pre­
treatment standards and requirements. See 40 CFR 
403.S(f) (2) (V) •. 

6. Failed to investiqate or respond adequately to instances 
of IU noncompliance. See 40 CFR 403.8(f) (2) (vi). 

7. Failed to publish, at least annually, in the larqest 
daily newspaper, a list of those IGs which, durinq'the 
previous 12 months, were siqnificantly violatinq 
applicable Pretreatment Standards and Requirements. See 
4 0 CFR 4 0 3 • 8 ( f) ( 2) (vii) • 

8. Chanqes to POTW's leqal authority such that the proqram 
no lonqer satisfies the minimum leqal requirements of 40 
CFR 403.S(f) (1). 

9. Has never enforced its local limits beyond a telephone 
call or letter to the violatinq IU despite repeated 
violations by IUs. See 40 CFR 403.S(c) 

10. Deficient POTW :asources (supplies, .equipment, person­
nel) which seriously hinder a POTW's ability to imple­
ment an ef·fective pretr~J.tment proqram pursuant to 40 
CFR 40~.8.(f) (l) & (2). See 40 CFR 403.8(f) (3). 

* EPA's enforcement case is stronqest where the 
violations are based on an implementation requirement 
contained in a POTW's permit, either explicitly or by 
reference.· 
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tion requirements are quite specitic and thus the determina­
tion ot whether a POTW fully complied with such requirements 
will be straightforward. For example, if a permit requires a 
POTW to issue control mechanisms to all its significant IUs 
within one year of program approval, one year after program 
approval the facts should be clear whether or not a POTW 
complied with this requirement. 

However, the pretreatment requirements contained in 
permits and approved programs, as well as the requlations, 
are often written in qeneral terms that give a POTW consid­
erable flexibility in implementing a qiven requirement. 
Indeed, virtually all requlatory implementation requirements 
allow some flexibili~y in implementation. While a POTW may 
have considerable flexibility in implementinq some pretreat­
ment requirements, a POTW must act reasonably by implementing 
its pretreatment requirements consistent with the ~bjectives 
of the National Pretreatment Program. These objectives are 
presented in 40 CFR 403.2: 

(a) To prevent the introduction of pollutants into POTWs 
which will interfere with the operation of a POTW, 
including interference with its use or discosal of 
municipal s·ewaqe: · 
(b) To prevent the introduction of· pollutants into POTWs 
which will pass through the treatment works or otherwise 
be incompatible with such·works; and 
(c) To lmp_rove opportunities to recycle and reclaim 
municipal and industrial wastewaters and sludqes. 

POTWs are on notice of these objectives and thus should 
implement a pretreatment program that "assure(s] compliance 
with pretreatment standards to the extent ·applicable under 
section 307(b)." 40 CFR 122.44(j) {2).17 In short, a POTW's 
implementation of its pretreatment requirements must be 
reasc:able: that is, consistent with the objectives of an 
effective pretreatment program. 

In determining whether a POTW's implementation of a 
pretreatment requirement is reasonable or appropriate, the 
Reqions aqain may wish to review OWEP's July 1986, "Pretreat­
ment Compliance Monitorinq and Enforcement Guidance". This 
document provides PC':":is with information about their pre­
treatment implementation responsibilities and de~cribes the 

17 The last sentence of §403.S(b) and the first . 
sentence of· §403.S{f) {2) contain similar lanquage requiring a 

. POTW to implement its pretreatment program in order to ensure· . 
. compliance with pretreatment standards. See also §402(b) (8) 

· of the Act; 
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rationale behind the procedures POTWs should implement in 
order to successfully operate their approved proqrams. 

For example, one such potentially flexible requirement 
is the important permit condition that a POTW enforce all 
pretreatment standards and requirements, includinq local 
limits and cateqorical pretreatment standards.18 There will 
be situations in which a POTW's performance is so inadequate 
that there is no doubt that this requirement was violated. 
For example, there is no doubt that a POTW that qenerally 
iqnores most violations of local limits by its IUs, has never 
enforced beyond issuinq a letter of violation to an IU, and 
that consequently has violated its effluent limits due to 
interference or pass through problems has violated its 
requirement to enforce pretreatment standards and require­
ments. 

In contrast, consider a POTW that·reqularly issues 
letters of violations, has collected penalties from some IUs 
that were violatinq local limits, but has allowed a few IUs 
to violate local limits and cause interference violations 
without escalatinq its enforcement response beyond the 
issuance of "lenient" compliance schedules for th~ ItTs. such 
facts may paint a much more complicated picture ~n #hich to 
base a findinq that this POTW is not complyinq with its 
obliqation to enforce pretreatment standards. In situations 
such as this, EPA Regions must evaluate all the facts to 
determine whether a POTW has taken reascnable actions 
consistent with its obligation to enforce its program. If 
the Reqion believes that a POTW ~as not taken reasonable 
actions to comply with its obligation here and specific 
deficiencies can be identified, then this POTW should be 
considered in violation of its permit. 

2. E ·:luatinq the Impact or Severity of Identified Viola­
tions. 

a. Inadequate Program Implementation causing POTW Effluent 
Limit Violations. The most siqnificant pretreatment imple­
mentation violation is failinq to prevent interference or 

18 Much of the lack of precision in this requirement 
can be eliminated if a POTW is required to develop and 
implement an enforcement response plan that details how a 
POTW will respond to different kinds o.f violations by its 
IUs. See Enforcement Response Guide, §3.3 and Table 3-2, in 
OWEP's July 1986 "Pretreatment Compliance Monitorinq and 
Enforcement Gu!dance." · · 
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pass throuqh.19 By requlatory definition, interference or 
pass throuqh basically exists when an IU discharqe is a cause 
of POTW effluent limit violation or inability to use or 
dispose of sewaqe sludqe properly. Thus, a POTW which is 
violatinq its permit limits because of the IU discharqes it 
is acceptinq has failed to implement a successful pretreat­
ment proqram as defined by the Act. 

A POTW that has experienced repeated interference or 
pass throuqh problems but has taken no definite action· to 
remedy the situation (i.e., to control the discharqes of its 
IUs) qenerally should be an ideal candidate for an enforce­
ment action. The fact that effluent violations have occurred 
at the POTW stronqly suqqests that the POTW is not ef f ec-
ti vely implementinq its pretreatment proqram. 

b. Inadequate Implementation Not Causing Effluent Viola­
tions. The lack of an interference or pass throuqh viola­
tion, or any permit effluent discharqe violation, does not 
mean that EPA should overlook or trivialize other typ~s of 
implementation violations. 

a·eyond undermininq the inteqrity of the na:.:io1.a.L 
pretreatment proqram, a POTW's failure to implement a pre­
treatment proqram which does not lead to effluent limits 
violations can result in the discharqe to waters of the 
United States or in a POTW' s sludqe of hiqh.er levels of 
pollutants, particularly tox~cs, which ~ay not yet be con­
trolled under the POTW's permit. In addition, an improperly 
implemented pretreatment proqram may allow sluq loadinqs from 
IUs which miqht qo undetected if the POTW is not samplinq its 
effluent at appropriate times. 

Moreover, inadequate implementation by one POTW may qive 
its ~~s an unfair advantaqe relative to industries discharg­
inq into another POTW and thereby may induce the second POTW 
to·foreqo adequate pretreatment proqram implementation. 
Finally, inadequate local proqram implementation qenerally 
jeopardizes the ability of the National Pretreatment Proqram 
to effectively control industrial discharges of toxic and 
hazardous pollutants. 

19 Recall that §402(8) of the Act requires pretreatment· 
proqrams to assure compliance with pretreatment standards and 
that such standards, pursuant to §307(b) of the Act, are 
"established to prevent the discharqe of any pollutant 
throuqh [pt.il:>l :.:-· ... ' owned] treatment works •.. which pollutant 
interferes wi -=--~, passes through, or otherwise is incompatible". 
with such works. [emphasis added]" See also 40 CFR 403.S(a) 
and (c). 
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Thus, a Reqion shou1d evaluate each violation to deter­
mine its severity or seriousness. Violations that are truly 
minor, with no impact on the ability ot a POTW to conduct an 
effective pretre~tment program, should be so identified. 
Each violation should be evaluated with respect to the 
general guidelines listed in Table 3. 

A Region may find it helpful to assign a numerical rank­
inq to each identified violation reflective of its severity. 
The model form for creating a list of violations in Attach­
ment A contains a numerical scale ranging from 1 (minor 
violation) to 5 (violation creating injury or risk of injury 
to human health or the environment) which may be used to rate 
the severity of each identified violation. 

Of course, a violation which may not be severe and may 
not present EPA with a strong enforcement claim indi vidual.ly. 
may very well warrant enforcement action by EPA if the POTW 
is committing a number of such violations simultaneously, 
even if the enforceable requirements afford a considerable 
amount of flexibility. such a broad pattern of minor 
failures can add up to inadequate program implementation when. 
viewed as a whole. Naturally, the more such violations are 
present,. the stronger EPA's enforcement case. 

V. ENFORCEMENT OPTIONS FOR FAILURE TO IMPLEMENT 

A. General Considerations for Choosing an Appropriate 
Enforcement Response 

Once a POTW has been identified as having pretrE .tment 
implementation violations meriting a formal enforcement 
response, the Region has several options to choose from in 
selecting an appropriate enforcement response. The available 
statutory enforcement responses are: 

1. 
2. 
3. 
4. 

Administrative (compliance) Order §309(a) 
Administrative penalty assessment -- §309(g) 
Civil Judicial Action -- §309(b) & (d), 309(f)20 
Criminal Judicial Action Referral -- §309(c). 

20 If ·there is not enforceable permit language requiring 
pretreatment program implementation but an IU is violating 
federal pretreatment standards, EPA can use §309(f) to 
initiate a judicial act1on seeking appropriate injunctive 
relief agains~ ~~~h the IU and the POTW (see page 10]. 
Section 402(hi ~1~0 may provide a useful cause of action in 
some circumstances where a sewer hook-up ban may be appro­
priate relief to pursue. 
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TABLE 3 

GENERAL GUIDELINES FOR EVALUATING THE SEVERITY 
OF PRETREATMENT IMPLEMENTATION VIOLATIONS* 

For each potential violation, consider: 

A. Importance of activity at issue to environmental success 
of the POTW's pretreatment program. 

a. Any identifiable environmental/public heal~h harm or 
risk created by the alleged violation? 

c. Is the quantity of pollutants being discharqed into the 
receivinq stream hiqher than it would otherwise be if 
the POTW was complying with the requirement at issue? 
By how much? 

c. Did the POTW benefit economically from the alleged 
violation? 

E. Are IUs benefitinq economically (avoidinq the costs of 
compliance) by the POTW's failure to implement this 
program requirement? 

F. Has the violation persisted after the POTW was informed 
of this violation? And then ordered to remedy the 
situation? 

G. How lonq has this violation persisted over time or is it 
more like a sinqle, isolated incide~t of noncompliance? 

* In qeneral, this evaluation should be performed after· . 
. ·a POTW has been listed on the QNCR for R~portable Noncom­

pliance with pretreatment proqram implementation requirements. 

. . -:z 
\. <·<....;:..?"' 
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In selecting·an appropriate enforcement response, the 
Region should consider the overall severity of the viola­
tions, the compliance history and commitment of the POTW in 
question, whether injunctive relief is needed, whether a 
penalty is appropriate and if so, how large a penalty, and 
what kind of message needs to be sent to other POTWs (i.e., 
general deterrence). 

The Regions should carefully consider using EPA's new 
administrative penalty authority in appropriate circum­
stances. The Regions should review the Agency guidance 
documents issued by the Off ice of Water and the Off ice of 
Enforcement and Compliance Monitoring (August 1987) for 
implementation of the new administrative penalty authorities. 
The document entitled "Guidance on Choosing Among Clean Water 
Act Administrative, Civil and Criminal Enforcement Remedies" 
should be particularly helpful in laying out the 
considerations involved in choosing between administrative 
and judicial enforcement actions. 

As a general rule, the strongest enforcement case 
against a POTW for failure to implement its pretreatment 
program will generally involve POTW effluent violations and a 
number of related pretreatment implementation violations. In 
other words, the POTW's implementation of its pretreatment 
program has been so deficient that IU discharges have not 
been adequately controlled and these discharges have caused a 
POTW to exceed the effluent limits i~ its permit (or other­
wise violate its permit). This type of case which calls for 
both injunctive relief and a substantial civil penalty is 
likely to be appropriate for civil judicial enforcement. 

A case in which a POTW is running a sloppy or inadequate 
pretreatment program, with identifiable implementation viola­
tions, but in which there is so far no evidence of POTW 
effluent limit violations, may be appropriately dealt with by 
issuance of a traditional compliance administrative order or 
by assessment of an administrative penalty, or by initiation 
of a civil judicial action. EPA's pursuit of a penalty in 
these situations could have great value in demonstrating to 
POTWs that they must fully implement their pretreatment 
programs now and not wait until serious effluent violations 
occur. Enforcement ~ctions initiated against POTWs for 
failure to implement in the absence of effluent iimit viola­
tions (related to inadequate implementation) should help EPA 
send the me$sage that prevention is the goal of pretreatment 
programs, not damage control after.effluent limit violations 
have occurred. 

There may oe cases in which the POTW is complying with 
its permit and approved program, but nevertheless the Region 
believes that the POTW's pretreatment.performance is inade-
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quata. This situation is likely when th_e approved proqram 
does not specify all the necessary actions that the POTW 
should perform. In such a situation, if there are indeed no 
clear violations of the permit or approved proqram, the best 
course of action may be tor the Reqion or approved state to 
expeditiously modity the POTW's permit and/or approved 
proqram to establish specific proqram implementation require­
ments to remedy the situation.21 

In summary, civil judicial enforcement cases are most 
likely to be appropriate when ·the violations are severe, 
injunctive relief is necessary, and/or a penalty should be 
assessed in excess of EPA's new administrative penalty 
authority. 

B. Penaltv Assessments 

Naturally, in determininq an appropriate se~tlement 
penalty, the CWA Civil Penalty Policy must be followed. 
Earlier this month, EPA distributed draft guidance -­
"Penalty Calculations for a POTW's Failure to Implement It's 
Pretreatment Program" -- that explains the specific consider-. 
ations involved in making penalty policy calculations for 
failure to implement violations. In short, EPA should col­
lect a penalty that recovers a POTW's full economic benefit 
stemming from the pretreatment implementation noncompliance 
plus an additional gravity amount based on the type and 
pattern of the violations. The POTW's economic benefit may 
accrue from costs avoided by not hiring·program personnel, 
not issuing IU wastewater discharge permits, not conducting 
inspections or wastewater testing, failing to maintain 
records or submit reports, or failing to install or operate 
necessary equipment. · 

In applying the Penalty Policy adjustment factor for 
ability to pay to these cases, it should be stressed that 
since pretreatment programs are designed to control indus­
trial discharges, the costs of the programs should be paid by 
IUs through appropriate user charges levied by a POTW. In 
assessing ability to pay, a POTW's ability to recover penalty 
amounts from its IUs is relevant. A per capita approach 
based simply on the residential service population of a POTW 
is not.appropriate as the basis for establishing a settlement 
penalty for a PO~ failure to implement case. 

21 Recall that EPA is in the stronqest position to 
enforce a pretreatment requirement if the requirement is 
expressly stai:ad in. the permit, in the appr.oved program 
incorporated ~~ taference into the permit, or in the 
regulations if the permit requires the.POTW to comply with 
the regulations. 
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If an IU has caused interference or pass through at the 
POTW, or has violated local limits, cateqorical standards or 
other pretreatment requirements, EPA may include sucq an IU 
in a civil enforcement action. The importance of joining an 
IU in an enforcement action is increased if an IU is a 
primary cause of a POTW's effluent limit violations or if the 
IU needs to install pretreatment equipment at its facility, 
especially if a POTW is unwilling or unable to force an IU to 
install the necessary equipment. In general, if an IU has 
obtained an economic benefit from its noncompliance with 
pretreatment standards and requirements and its noncompliance 
is contributing to a POTW's problems, then in order to obtain 
a complete remedy and an appropriate penalty consistent with 
the Agency's Penalty Policy, EPA may very well want to 
include such an IU in any judicial action brought against a 
POTW for failure to implement. similarly, if a Region 
contemplates an enforcement action against an IU for 
pretreatment violations, which violations have caused 
problems at the POTW and tta· POTW has failed to adequately 
respond to the IU's violations, claims against the IU and the 
POTW should generally be joined in a single civil action. 

Pursuant to §309(e) of the Act, whenever EPA brings a 
judicial enforcement action against a POTW, the state in 
which a POTW is located must be joined as a party. If state 
law prevents a POTW from raising revenues needed to comply 
with any judgment entered against it, the Act makes a state 
liable for payment of such expenses. States may be joined in 
judicial enforcement actions against POTWs for failure to 
implement as either defendants or plaintiffs, as appropriate. 
Further details on how to join states under §309(e) is found 
in EPA's February 4, 1987, "Interim Guidance 
on Joining States as Plaintiffs." 
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The attached Guidance is provided to assist you and your. 
staff in applying the Clean Water Act (CWA) Civil Penalty Policy 
in cases where a POTW has failed to adequately implement its 
approved pretreatment pro9ram. The Guidance is based on the 
existing CWA ·penalty Policy, as well as the Augu~t 28, 1987 
amendment to the Civil Penalty Policy and the Guidance for 
Reporting and Evaluating POTW Noncompliance with Pretreatment 
Implementation Requirements. As a result, both administrative 
~nd judicial civil penalties for settlement should be calculated 
using this Guidance. 

A draft version of this Guidance was provided to the Regions 
for comment on August l, 1988. We wish to thank you for your 
timely and helpful comments and your overall support for this 
Guidance. The most significant comments on the previous draft 
were received on the "Ability to Pay" discussion which encouraged 
the recovery of penalties from industrial users. Based on 
comments received, that discussion has been revised, and the 

.Guidance is now flexible as to the method which a municipality· 
should use to pay penalties. 

. ' ... 
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Several Regions requested additional guidance on estimating 
the economic benefit o~ failure to implement, e~pecially for 
failure to enforce pretreatment standards. We have added Table 2 
to the Guidance which provides resource estimates for enforcement 
responses to instances of noncompliance. The basic assumptions 
are drawn from earlier guidance and from resource estimates used 
by the Agency. At this time, we.do not have additional data on 
program implementation costs to update Table l. We do plan to 
develop such data during the coming year. 

The major components of this Guidance will be incorporated 
into the Civil Penalty Policy later this fiscal year. However, 
this Guidance is effective immediately as a more detailed 
explanation of how to calculate penalties.in pretreatment 
implementation cases. 

If you have any further questions on the use of this 
Guidance, please feel free to contact one of us (Jim Elder at 
475-8488 or John Lyon at 475-8189) or your staff may contact Ed 
Bender at 475-8331. 

Attachment 



PBHALTY CALCOLATIOHS POR A POTW'S PAILORB TO IMPLBMENT 
tTS APPROVED PRBTRBATMBHT PROGRAM 

GUIDANCE 

I. INTRODUCTION 

The Clean Water Act Civil Penalty Policy (Feb. ll, 1986) 
establishes a systematic approach for obtaining appropriate 
settlement penalties for violations of the Act. The Policy and 
Methodology were amended August 28, 1987 to include ~ methodology 
for the calculation of administrative penalties. One of the 
changes in the amendment was the addition of a gravity factor to 
address the significance of non-effluent violations. This 
Guidance applies the Civil Penalty Policy with amendment to 
implementation cases.• 

In September 1987, OWEP issued "Guidance for Reporting and 
Evaluating POTW Noncompliance with Pretreatment Implementation 
Requirements" (RNC Guidance). That document provides a 
definition of reportable noncompliance (RNC) that is used to 
evaluate POTW implementation violations of approved pretreatment 
programs. The definition consi~ts of eight criteria for 
determining when violations of an approved pretreatment program, 
of related NPDES permit requirements, or of regulatory 
requirements for implementation are of sufficient magnitude and 
degree to require that a POTW be repo~ted on the QNCR for failure 
to implement an approved pretreatment program. The criteria are 
as follows: 

l. POTW failure to issue control mechanisms to 
Significant Industrial Users in a timely fashion. 

2. POTW failure to inspect Significant Industrial Users. 

3. POTW failure to establish and ~nforce industrial user 
self-monitoring where required by the approved program. 

4. POTW failure to implement and enforce pretreatment 
standards (including local limits). 

s. POTW failure to undertake effective enforcement against 
the industrial user for instances of interference and 
pass/through. 

* This Guidaric~, jhould be applied to cal~ulate settlement 
penalties for both administrative-and .judicial cases against 
POTWs that fail to implement approved pretreatment programs. 
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6. POTW failure to submit pretreatment reports. 

7. POTW failure .to complete pretreatment compliance 
schedule milestones on a timely basis. 

e. POTW failure to comply with other pretreatment program 
requirements_ which are of substantial concern. 

The purpose of this Guidance is to provide Regions with a 
methodol~gy to apply the CWA Penalty Policy, as amended, to 
calculate administrative and civil judicial penalties for failure 
to"implement cases, using the criteria outlined in the RNC 
Guidance. 

As in the CWA Penalty Policy, this calculated penalty should 
represent a reasonable and defensible penalty which the Agency 
believes it can and should obtain in settlement. In general, the 
settlement penalty should recover a) full economic benefit 
(avoided costs--salaries, financing, operating costs, and capital 
expenditures), and b) some gravity related to the type and 
pattern of the violation(s), even after adjustments. 

Note: This guidance discusses the additional considerations 
that ShOUld be used in the penalty calculation for failure-to 
implement. Penalty amounts for effluent violations should be 

·included and calcul'ated according to the existing CWA Penalty Policy 
and Methodology. However, Section III of this document, "Example of 
Penalty Calculation", does include penalties for b~th effluent and 
pretreatment ·implement~t1on yiolations. 

. . . 
II~ PENALTY CALCULATION METHODOLOGY - Pretreatment Implementation 

The basic methodology of the CWA Civil Penalty Policy should 
be used to calculate settlement penalties in POTW pretreatment 
implementation cases. The three components of a settlement penalty 
(Economic Benefit, Gravity, and adjustments) are discussed below. 

A) Economic Benefit 

The following steps summarize the process to calculate economic 
benefit for pretreatment program activities: 

o Obtain estimates of the costs to the POTW to implement its 
pretEeatment program from the approved program submission. 

o Update that information based on more current data from a 
pretreatment compliance inspection, a pretreaement audit, an 
annual ~epoit, or a 3~8 letter, if available. 

o The eco~omic benefit component of the civil penalty policy 
should be calculated using the EPA computer program "BEN". 
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o For purposes of the "~EN" calculation, the value of 
delayed impleme·ntation includes delayed capital 
investment, delayed cost in developing or updating local 
limits, and annual pretreatment program operating and 
maintenance (O&M) costs that were avoided. Use separate BEN 
runs if changes in operating costs have occurred. 

1) Estimating Avoided or Delayed Costs for Implementation 

The approved pretreatment program will probably include a budget 
for program implementation. There may also be discussion of 
implementation activities and costs in the approved program elements 
covering the compliance monitoring and administrative procedures. 
Such data in the approved program submission provides a basis for 
developing the economic benefit derived by a POTW by not implementing 
its approved program. In particular, where a POTW has not complied 
with that budget, economic benefit may be represented in part by the 
amount of the budget the POTW has failed to expend. The Region should 
use data developed through audits, inspections, .annual reports or 398 
letters to develop these cost estimates. 

In many cases, the POTW will have complied with the resource 
commitments in the approved program but still fail to adequately . 
implement the required program. This may be the result of 
unrealistic estimates initially, the failure to update·resource needs, 
changes in pretreatment program requirements or a failure to carry out 
required activities with existing resources. In such cases, economic 
benefit may be developed by estimating the specific costs that were 
avoided for required implementation activities. 

Where specific costs estimates for non-implementation are not · 
available, the costs avoided by the POTW for failure to implement can 
be expressed as a percent of the total implementation cost or as an 
estimated cost for each required activity that was not implemented. 
Pretreatment implementation costs for POTWs were evaluated as part of 
an earlier study (JRB Associates, 1982 "Funding Manual for Local 
Pretreatment Programs" EPA Contract No. 68-91-5052). This assumes 
that the POTW budget includes all costs associated with 
implementation. Based on a review of several programs, a table (Table 
1) was developed for small, medium, and large programs to show the 
percent ofl t:J).tal costs which each implementation activity represented. 
The sma-ll o1t0ft pretreatment programs were all under 5 MGD flow and 
covered t•--·i»t f911er significant industrial users (SIU) with a total 
implementa"l.i'n cost: ranginq from $10,009-$59,999.90 annually. Th.e 
medium size'd PO'l'W pretreatment programs had total flows from 5-15 MGD 
and up to 50 SIUs with an annual cost from $25,990-$299,909.99. The 
large POTW programs had flows over 15 MGD with 29 or more SIUs with 
annual implementation costs ranging from $109,990 to more than 
$359,009.00. 

·~. ,-~ 
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Table 1. Typi~al Program Costs for Implementation Activities 
by Program Size (as \ of Total Cost) 

Activity Small Medium 

1. Sampling and Industrial 22% 19% 
Review (*Criteria .8, c,) 

2. Laboratory Analysis 34% 34·, 
(*Criteria a, c, 0) 

3. Technical Assistance 17% 26% 
(*Criteria A, o and E) 

.4. Legal Assistance- 13% un 
(*Criteria A, o, E) 

5. Program Administration 14 11 
(*all Criteria) 

100% 100% 

Large 

18% 

39% 

2'1% 

13% 

19 

110% 

This Table can be used to assist in developing costs for a 
sp·ecific program activity where costs are unavail.able or determinedso-t,.. 
be inadequate. For example, if a medium-sized POTW had costs for 
implementation of $100,000; but this POTW had failed to perform anJ­
compliance inspections of its IUs, the percentage from Table 1, 
activity l for a medium-sized program could be applied to total costs. 
The inspection costs in this case could be estimated to be $19,000.00. 
The costs of "avoided implementation" may differ from year to year 
depending on whether the activities are one-time or periodic (such as 
permit issuance or updating local limits) or continuing tasks (such as 
inspections). The costs of issuing permits may be 2'1% of an annual 
implementation budget of $120,'100 or $24,'100 for a particular year. 
If this POTW failed to issue four of the eight required permits, 
Sl2,000.00 in expenses would be avoided for that year. 

Another approach to development of avoided costs is to estimate 
the labor and overhead costs for particular activities. This approach 
may also be aaed in combination with Table 1, where the budget does 
not cover coats for specific implementation requirements (e.g., IU 
permitting or enforcement) • For example, if each permit requ i.red one 
month of engineer in9 labor and analysis at $36, 000. 00/year, each -
permit would cost $3,000.'10. The total avoided cost of four permits 
would also be Sl2r000.00. The cost of ?ermit re-issuance could be 
lower than th~ initial issuance cost. This value would be entered 
under the variable for annual operating and maintenance expenses for 

*.Criteria from RNC_Guidance -that are likely to be associated with a 
l_isted activity. 
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a particular year. If· the permits were issued late, as opposed to 
not issued at all, avoided costs (economic benefit) could be 
calculated for the period of delay. 

If a POTW has failed to enforce against IUs or delayed enforce­
ment against IOs, the POTW has received economic. benefit by avoiding 
or delaying that action. Even when specific program costs for 
enforcement can be identified, it may be difficult to quantify the 
avoided or delayed costs. Where necessary, one approach to 
calculating the avoided costs by the POTW for inadequate enforcement 
is to assume that each IO violation would require a POTW enforcement 
response (see discussion in Pretreatment Compliance Monitoring and 
Enforcement Guidance (PCME), September. 1986). The expected response 
against the IU would escalate with the duratidn and magnitude of the 
violation, either based on the POTW's own enforcement procedures or 
the Enforcement Response Guide in the PCME. As a guide for the cost 
to the POTW of each type of enforcement response and the delay that 
may have occurred, you may wish to use the table below. It is based 
on EPA's-pricing factors and the enforcement response timeframes 
discussed in the RNC guidance. 

Table 2. Resource Cost and Response Time for POTW Enforcement Actions 

Initial Response to-Violations 

Telephone calls 
Warning Letters 
Meeting 
Demand Inspections 

POTW Time to Respond* Cost of Action 
in Workdays 

5 days 9. 95-9. 2 
10 days 9 • 2 
30 days 9 • 5 
3 0 days 9.5-2.0 

Pollow-u2 for Continued Yoncom2liance 

on-site evaluation 15 days 9.5~2.9 
Meeting 3 0 days 0 • 5 
Formal Enforcement 

Administrative 60 days 10-59 
.Judicial 69 days 30-190 

Penalty assessment and 
Collection · 60 days 2-59 

* Response time reflects EPA's expectation as to th~ amount of time in 
which the POTW. should take enforcement action after "notificiation of an 
·Iu violation~ For example, the POTW initial response to notification 
noncompliance should occur within 5 days when it is a telephone call 
and within 39 days when it is a Demand Inspection. 

'\·~i"1 I · t .-
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The time required to complete a specific enforcement response 
should be evaluated based on the enforcement procedures developed by 
the POTW and the size and complexity of the IO. SIUs with 
significant noncompliance would be expected to require more POTW 
effort to resolve the noncompliance. The level of response should be 
escalated in relation to the magnitude and duration of noncompliance. 
The avoided enforcement costs would increase based on the number of 
IUs that were in noncomplia::~e and not addressed by POTW enforcement. 
The actual cost can be est~. ~ted from salaries. EPA assum~s each work 
year consists of 229 workdays after leave and holidays are subtracted. 
Typical EPA annual salaries and benefits (assuming 15' of salary) are 
as follows: inspectors $32,99~, permit engineers $49,999, staff 
attorneys and chemists $37,999. However, it would be appropriate to 
use the salary scale of the affected POTW~ if available. 

The next three sections discuss the calculation of economic 
·benefit, gravity, and adjustment to the penalty for pretr~atment 
implementation violations. In some cases you may have effluent 
violations as well as implementation problems and additional penalty 
calculations will be required for these violations. 

2) Osin9 BBH 

The BEN User's Manual provides basic instructions for entering 
variables and discusses the.effect of changes in economic data·and 
compliance dates on the estimate of ·economic benefit. The Manual 
describes the variables that are typically associated with 
construction and operation of wastewater treatment systems; however, 
there are a few special considerations for developing.pretreatment 
implementation costs.· If effluent violations are involved, a separate 
BEN run should be made to calculate the economic benefit of inadequate 
treatment, avoided operations and maintenance costs for the treatment 
system, or any other cause not related to implementation of a 
pretreatment program. The BEN estimates should be combined to develop 
the settlement penalty. 

The capital investment for pretreatment is usually related to 
sampling and safety equipment, vehicles for inspections, and perhaps 
laboratory facilities. These typically have a shorter useful life {3 
to 7 years)* than that which is assumed for pollution control 
equipment (15 years is the standard BEN value for tankage and pumps). 
The useful··.?ife is an optional input variable. 

• United States Tax Guide No. 17 catego~izes real property, 
vehicles, and equipment according to its useful life for 
purposes of depreciation. 
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' Annual operating and maintenance costs related to pretreatment 
implementation include the costs ~o the POTW of: (a) IU permitting; 
(b) POTW monitoring, i~spections, and analysis of IU compliance; (c) 
legal and technical assistance, (d) cost of taking enforcement actions, 
(e) updating local limits; and Cf) program administration. The costs 
identified for operation and maintenance should include all salaries, 
supplies, maintenance, and support necessary to the operation of the 
pretreatment program. Most of the avoided costs of implementation 
will be the O&M expenses (see previous discussion). Since annual 
operating and maintenance costs and the level of implementation may 
vary each year, separate BEN runs may be heeded to determine these 
costs, depending on the specific period of noncompliance.* 

The Ben variable "one time, non-depreciable expenditures" is not 
likely to be appropriate for inclusion in the BEN penalty calculation 
for POTW implementation cases. All expenditures for pretreatment 
implementation are likely to be recurrincf"at some frequency, so they 
are not truly one-time as, for example, the purchase of land. Even 

. the development of local limits and the survey of industrial users are 
likely to require periodic updating. Most "set-up costs" were 
incurred as part of program development. In addition, a POTW does not 
pay income tax, so depreciation does not affect the POTW's economic 
benefit. 

Economic benefit should be calculated from the initial date of 
noncompliance up to the time where the POTW was or is realistically 
expected to be in compliance. 

B) Gravity Component 

The gravity component of the existing Penalty Policy quantifies 
the penalty based primarily on the characteristics and consequences 
of effluent violations, although the amendment to the Penalty Policy 
adds a Factor E for non-effluent violations. The gravity of 
pretreatment implementation violations is evaluated primarily on the 
degree and pattern of failure to implement a required activity and 
the potential and actual impact of non-implementation. Thus, some 
modification or amplification of the gravity factors in the CWA Civil 
Penalty Policy is needed to reflect the characteristics of 
implementation viol~tions. 

* BEN will adjust cost estimates to current year dollars. 
POTWs are considered "not for prof it" entities. 
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Pursuant to the amended ~WA Civil Penalty Policy, five factors 
CA-!) are aaed to evaluate 9ravity. This Guidance presents the 
relationship of each factor to pretreatment implementation. The 
methodoloqy for calculation of the 9ravity component is the same as in 
the CWA Penalty Policy -- that is each factor is calculated on a 
monthly basis with each violation presumed to continue until 
corrected. The gravity amount equals the sum of factors A through E 
plus 1, multiplied by $1,999.99 for each month of violation. 

Note: Where effluent violations also exist, they ~hould be 
considered in the appropriate monthly gravity component. Effluent 
violations are considered specifically under factor A, and they may 
also increase the levels for factors B, c, and o. All non-effluent 

.violations would be evaluated under factor E. The pena,lty for 
effluent violations should be added to penalties for pretreatment 
implementation violations. 

The basis for evaluation of performance on implementation is 
identified in the RNC Guidance. The RNC criteria identify the basis 
for evaluating implementation activities to determine the number of 
and most significant implementation violations. Of course, where 
actual approved program requirements vary from the RNC criteria, the 
program requirements should be the basis for evaluating performance. 

The "Guidance on Bringing Enforcement Action Against POTWs for 
Failure to Implement Pretreatment Programs", August 4, 1988, discu~ 
guidelines for evaluating the severity of pretreatment implementatforr 
violations (see Table 3 and discussion in that.guidance). - . 

The gravity factors as they are to be applied for pretreatment 
implementation cases are listed below: 

Gravity Pactor_A. Significance of the Effluent Violation 

This factor should be applied without change from current CWA 
Penalty Policy methodology to effluent violations where they occur. 
This factor is not applicable to failure to implement violations. 

Gravity Pactor B. Impact of the Violation 

PailUEe to implement may result in POTW permit effluent limit 
violatioa..4- interference with the treatment wo_rks, pass through of 
pollutaat•·""fl'om inadequately regulated rus, and/or sludge 
contamlnatiin which may cause or contribute to harm ~o the environment 
or in extreme cases, a ·human health problem. Both effluent violations 
and all RNC ciit~ria that are met by the POTW should be evaluated in 
selecting th~ value. The violation that gives the ·highest factor 
value should be used for each month. The value chosen should increase 
where the potential impact or evidence of an actual impact effects 
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-more than one of the listed categories. Also, where a POTW is 
Federally funded and is potentially damaged, a higher value should be 
assigned: 

(i) Impact on Human Health; or Range: 19-Stat Max 

(ii) Impact on Aquatic Environment; or 

(iii) Potential Impact of Inadequately 
Controlled IU Discharges on POTW 

Gravity Pactor C. Number of Violations 

Range: 1-10 

Range: 0-10 

Range: 0-5 

Each RNC criterion that is met is counted as a violation for the 
month. The more criteria that are met the higher the value chosen 
should be. In addition, this "number of violations" factor may be 
weighted more heavily to account for serious violations other than the 
most significant violation which was accounted for in factor "A" or 
"E". Effluent violations should also be included under this factor as 
part of normal Penalty Policy calculations. 

Gravity Pactor o. Duration of Honcompliance Range: 0-5 

This factor allows consideration of continuing long-term 
violations of a permit (including effluent limits, schedules, and 
reporting requirements) and should include evaluation of all RNC 
criteria. The value should be increased if· the same criterion is met 
for 3 or more months. When the violation is corrected for that 
criterion, a value of 0 is appropriate for the monthly gravity 
component in the months following the correction. 

Gravity Pactor E. Significance of Non-effluent Violations 

The significance of a violation of an implementation 
requirement is evaluated based on the percent of a requirement that 
the POTW has failed to implement. All of the criteria identified in 
the RNC Guidance should be evaluated to identify the required activity 
for that month in which performance has been most inadequate. That 
activity will be deemed the most significant pretreatment 
implementation violation, and gravity factor E sho~ld be determined 
for that violation. Higher values within the range could be used for 
violation• by large POTW programs and for programs with high rates of 
IO noncomplJance. Higher values may be appropriate in such cases 
because tbt failure to implement may result in a higher discharge of 

. ·toxic compoanda to the environment. Factor E can also be used.to 
address other permit violations such as repdrting or schedule 
milestone violations. 

, 
' ---#-• I 
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% of a Requirement that 
The POTW Failed to 
Implement 

80-100% 

41-79 

29-49 

'1-19 

C) Adjustments 

-HJ-

Value Range 

3-10 

2-7 

l-4 

"-3 

l) Recalcitrance (to increase penalty) Range: 1-151\ of the 
preliminary penalty 
amount 

In addition to the discussion in the CWA Penalty Policy, 
recalcitrance includes consideration of whether the POTW continued in 
noncompliance after notification.of the violations. The existence of 
audits or PCis and follow up letters identifying these violations to 
which the POTW has failed to respond, generally indicate that 
recalcitrance shourd be increased. If the POTW has failed t~ comp].:( 
with an administratively-imposed compliance schedule, the 
recalcitrance adjustment should be increased~ Recalcitrance is 
indicated because the POTW was reminded of the requirements and 
notified of its violation, and yet failed to remedy the situation. 

2) Ability to Pay (to decrease penalty). 

The ability to pay adjustment becomes an issue when the 
municipality is incapable of raising sufficient funds to pay the 
proposed penalty. Ability of the municipality (or sewerage authority) 
to pay should rarely be a factor in pretreatment implementation cases 
since few involve large capitalization projects. Thus, the economic 
impact on the community from a penalty will be relatively small 
compared to the·capital and O&M costs associated with the wastewater 
treatment system. 

Funds to pay a penalty can come from a variety of sources within 
the municipality including unrestricted reserves, contingency funds, 
and any annual budget surpluses. The municipality· could. also make a 
one time asses.sment to the violating IUs or to all ·users of the 
~ystem to cover the penalty amount. Where there is insufficient cash 
on hand to pay the entire penalty immediately, a payment plan can be 
developed which raises the needed funds over a specific time period 
(e.g., 6 - 12 months). This spreads the impact of the penalty over a 
longer period. Where a POTW chooses to assess all users to cover t~ · 
penalty, the impact is likely to be small. Even a small municip; 
with 3,500 connections (service populat.ion· about 10,000) .with an 

I
, ---....... .• ... 

·' '- ,,:___ 
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existing sewer charge of $10/month could raise rates by 10% ($1) for 
12 months and generate.sufficient cash to pay a penalty of almost 
$50,000, which equates to about $.35/capita/month. 

In determining whether ability to pay will become an issue, the 
standard Financial Capability Guidebook procedures can be used. While 
a specific municipality's debt situation could become an issue, the 
procedures primarily look at the increase in user fees which would be 
needed to generate the penalty amount compared to the median household 
income (MHI) of the community. Where the total wastewater treatment 
burden divided by the MHI is less than ~he standard indicators 
(between 1.00 - 1.75% of the MHiis considered an affordable sewer 
rate), ability to pay is not usually considered to be a problem. 

3. Litigation Considerations (to decrease penalty) 

The legal basis and clarity of the implementation requirements 
of an approved program and an NPDES permit are important factors 
in assessing the strength of the case. Where requirements are 
ambiguous, the likelihood of proving a violation is reduced, and this 
may be a basis for adjusting the penalty amount.* Otherwise, 
assessment of this factor will depend largely upon the facts of the 
individual case. 

III. EXAMPLE OP PBHALTY CALCULATION 

The RNC Guidance (See pages 12 and 13) includes two examples of 
POTWs that failed to implement their approved pretreatment programs. 
The "Hometown" example will be ~sed as a basis for computing a penalty 
to illustrate this Guidance. As noted previously, this example does 
include a penalty cal cu la ti on for effluent ·Jiola tions. -

A) Revised Scenario: 

Hometown's pretreatment program was approved in June 1985. ·The 
annual implementation costs identified in the approved program were 
$100,000.00, plus the cost for issuing each SIU permit. The NPDES 
·permit required an annual report fifteen days after the end of the 
year, beginning January 15, 1986. The approved program required that 
all 15 permits be issued by June 30, 1986. An August, 1986, audit of 
the program revealed that the POTW had failed to issue ten required 
permits and bad not inspected its IUs as of that date. In addition, 
the POTW failed to submit its 1986 annual report on time. The State 
issued an administrative order on March 31, 1987 that required sub­
mission of an annual report by April 30, 1987 and permit issuance by 
June 30, 1987 and sampling inspections of all SIUs by August 30, 1987. 
·The annual report· was submi ~ted September 30, 1987 

* See OECM/OWEP "Guid~nce on Brirtging Enforcement Actions Against 
POTWs for Failure to Implement Pretreatment Programs". August 4, 
1988, for further discussion on assessing the strength of a case. 

r ~, I
- . -. 
-//" .. 



. -12-

but as of January 31, ·1988 only eight permits were issued and half 
the IUs were not inspected. This facility was on the Exceptions List 
for failure to implement its approved pretreatment program and for 
effluent violations. Thus, judicial action is appropriate. Full 
compliance was expected by April, 1988. Instances of noncompliance 
are tabulated below for both effluent violations and pretreatment 
implementation violations. 

1. Effluent Violations 

Monthly.Average Effluent Limit Violations 

Permit Limits: 

Date 

July, 1986 

August, 1986 

November, 1986 

March, 198 7 

April, 1987 

June, 1987 . 

August, 1987 

October, 1987. 

December; 1987 

TSS 
Cyanide 

3 0m9/l; 
0.0lm9/l; 

BOO 
Copper 

30m9/l; 
9.290 mg/l 

Value ·(all mg/l) 

TSS 45 
Cyanide 9.015 
Copper 9.25 

TSS 37 
Cyanide '1.'112 
Copper. 9.3 

TSS 41 
Cya.nide 0.018 
Copper ". 28 
BOO 47 

TSS 38 
Cyanide 0.016 
Copper 0 • 3 
BOO 43 

TSS 40 
Cyanide 0.021 
Copper 0 • 4 

TSS 44 
Cyanide 0.014 
Copper 0. 3 

TSS 41 
Cyanid'e 0.93 
Copper 0 • 4 

TSS 37 
Cyanide 9.016 
Copper " • 3 
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2.· Pretxeat:aent Impiementation Violations 

Description of Violation 
violations 

Failed to Issue permits 
(RNC criterion A) 

Failed to Inspect IUs 
(RNC criterion B) 

Failed to Submit Annual Report 
(RNC criterion F) 

Initial Date 
of Noncompliance* 

6/30/86 

8/30/86 

1/15/87 

Compliance 
Date 

60% Issued 
(l/31/88) 

50% Inspected 
(l/31/88) 

(9/30/87) 

* Under the same circumstances, this could be the date of program 
.approval. 

The minimum civil penalty for settlement can be determined as follows: 

3. Bstiaates of Avoided Costs for Implementation Violations 

The effluent violations are indicative of interference and pass­
through caused by IU inputs of cyanide and metals that should be 
controlled by implementing pretreatment. The POTW has operated and 
maintained secondary treatment. Thus, the economic benefit is only 
calculated for pretreatment implementation violations. since the 
approved program provided no information on the cost of issuing IU 
permits, an estimated cost has to be developed. The implementation 
costs are considered operation and maintenan~e costs (limited to 
certain time periods) for the BEN calculation of economic benefit. 
The BEN inputs and rationale are presented below for each violation. 

1) Issue permits @ $3,000.00/permit 

7/86 - 9/87, 10 unissued permits 
10/87 - 1/88, 7 unissued_permits 

avoided cost-$30,000.00 
avoided cost-$21,000.00 

EPA uses a pricing factor of 40 days for issuing major, non­
municipal, technology-based NPDES permits. SIU permits should be 
issued more quickly because there is less public notice. While the 
IU control .. chanisms are likely to require similar types of 
evaluation and technical review as the comparable industries with 
NPDES permits, they are also likely to be smaller in size. Site and 
sampling data should already be available to the POTW·, and there is no 
need for State certification as there is for EPA issued permits. 
Balancing the above facts with the limited POTW experience in issuing 
permits, thirty days was selected as an average time to issue a permit 
at a cost of $109.00 per day. 
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2) Inspection costs 

7/86 - l2/86J no inspections avoided cost-Sl9,000.00/yr 
1/87 - 9/87, 60\ uninspected avoided cost-Sll,009.00/yr 
lS/87 - l/88, 50\ uninspected avoided cost-S 9,500.00/yr 

From Table l, use the sampling and industrial review 
percentage (19' for a medium-size program), multiplied by the total 
annual program implementation costs ($100,000). Therefore, 
inspections· are estima t~d to cost $19, 000. 00/year. The POTW began 
conducting inspections after the audit--40% of the SIUs were 
inspected by January, 1987, and 50\ were inspected by October, 1987. 

3) Annual report - $5,000.00 

Annual report costs are presumed to be part of program 
administration. This portion was estimated to be 5% of the total 
program costs (See Table 1). 

B. Economic Benefit Component 

BEN Inputs for each variable each are shown below: 

l. Case Name=Hometown 
2. Initial Capital Investment= 9 
3. One-time non-depreciable expenditures= 9 

Four separate BEN runs were made for avoided costs from 
permitting, inspection, and reporting violations •. The avoided 
cost changed as permits were issued and inspections were c.ompleted. 
The time periods correspond to information obtained from the.POTW 
in the·senario. 

4. Annual O&M costs 
(a 11 1985 dollars) 

a) permits 
($3,99S each) ( 10 

b) inspections 
('t inspected) 

c) annual report. 

5. Initial Date Noncompliance 

BBH Rua 

l 2 3 4 

3,HHHJ 30000 
unissued) ( UJ) 

19000 
( 0') 

7/86- 8/86 

30000 
( 10) 

11000 
(40%) 

5000 

1/87 

21900 
(7) 

9500 
( 50\') 

HJ/87 



6. Compliance Date 

7. Penalty paid 
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7/86 

4/88 

12/86 

4/88 

(Remaining variables use standard values) 

Results from BBN 

Run 1 
Run 2 
Run 3 
Run 4 

3,150 
20,018 
36,659 
15,803 

Total $75,630 
Economic Benefit 

o. Gravity Component 

9/87 

4/88 

In developing the gravity amount, both effluent and 
pretreatment implementation violations should be included. A 
table showing the giavity calculation· is provided below, along 
with a general description of the rationale for selection of 
values. 

4/88 

4/88 

The values chosen for June-August 1986 reflect both the July 
and August effluent violations and the ten ~nissued permits which 
were to have been issued by June 30. The failure to issue permits 
was identified in the August audit and treated as the most signi­
ficant violation and given a "3" under Factor E beginning in the 
month of July. {This factor could have been higher if the SIOs were 
major sources of toxics). September, 1986 represented the third month 
that the pretreatment implementation violation had continued, so 
Factor C was assessed at "l". Both effluent and implementation viola­
tions we.re counted under Factor D. The value assessed for Factor B, 
was related to the presumed IU impacts on NPDES permit violations. 
There was no evidence of any impact to the aquatic environment or 
human health from the effluent violations. For January, 1987, 
Factors C .. and O were increased to reflect the continuing 
effluent a9d im lementation violations and the additional violations 
of the AO.:: edule. Factors were reduced in September, 1987 to reflect 
submission of the annual report, the issuance of some permits and the 
progress with inspections. 
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!!'actors 

Month/Year A 8 c D g +l Total 

June, 1986 0 0 0 0 0 1 1000 

July 3 1 0 0 3 1 8000 

August 2 l 1 l 3 1 9000 

Sept 0 0 l 1 3 l 6000 

Oct. 3 " l 1 3 1 9000 

Nov. 4 l l 1 3 1 11000 

Dec., 1986 0 0 l l 3 l 6000 

Jan., 1987 0 0 2 2 3 l 8000 

Feb. 0 " 2 2 3 1 8000 

Mar. 4 l 2 2 3 l 13000 

Apr. 5 2 2 2 3 l 15000 

May " 0 2 .., 
3 l 8000 .. 

June 3 2 2 2 3 l 13000 

July " 0 2 2 3 l 8 000 

Aug. 4 2 2 2 3 l 14000 

Sept. " 0 1 2 2 l 6000 

Oct. 3 2 l 1 2 1 10000 

Nov. " 0 1 1 2 l 5000 

Dec. l 0 l 1 2 l 6000 

Jan. 1988 2 0 l 1 2 l 7000 

Feb. 0 0 1 l 2 1 5000 

Mar. 0 0 1 0 l 1 3000 

179,000 



-17-

B. Adjustllent Pactors 

1. Recalcitrance 

A factor ranging from 0 percent (good compliance record, 
cooperation in remedying the violation) to 150 percent (extremely 
recalcitrant, despite repeated attempts to encourage compliance) 
of the total of the Economic Benefit and Gravity Components may 
be used to increase the penalty based upon the history of 
recalcitrance exhibited by the POTW. In this case, the POTW was 
advised of the implementation problem~ through an audit and an 
alternate schedule for compliance was established under an 
administrative order. Implementation was improved, but it was 
still inadequate. A factor of 20% was used because the POTW has 
failed to meet an administrative order schedule to fully implement 
its approved program. 

Additional penalty .20 x ($75,630 + 179,000) = $ 50,800 

Penalty Running total $ 304,800 

2. Ability to Pay (Subtraction) 

Several factors need to be considered in evaluating the 
defendant's ability to pay -- for example, domestic and industrial 
user fees, the cost of implementation relative to other 
municipaiities, the size of the industrial users, the type of 
industrial base, and the financial conditio~ of the city and its 
rus. The combined bills for SIUs were 10% of all user charges, 
and IUs contributed 8% of the flow in 1986. The Hometown POTW is 
10 MGD, with over 25,000 service connections and a $200 annual 
sewer rate. Assuming each connection represents a household with 
a MHI of $20,000, Hometown could afford a rate increase of about 
$12 annually per household. [EPA considers affordable sewer rates 
to range from 1.5 to 1.75 percent of the MHI (i.e., $250 to $275 
per year)]. The POTW has an A Bond rating, strong financial 
condition, arid has maintained the same user fees since 1984, prior 
to approval of the pretreatment program. There are no fees for 
permit issuance, discharger applications, or IU inspections. The 
results of the financial capability analysis indicate that if 
Howmetown used a general sewer rate increase to fund the penalty, 

·it would be considered affordable. At this time, no adjustment 
for ability to pay seems appropriate. 

Pena 1 ty Running Total s 304,800 
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J. Litigation Considerations (Subtraction) 

The federal case for Hometown is a strong one. The 
POTW has specific requirements for permitting and inspecting its 
industrial users. These are specified in the approved program and 
were incorporated into the NPOES permit in June 1985. The 
pretreatment audit identified specific violations, and the POTW 
began to address them. There is no evidence that the POTW was 
confused or that the requirements for implementa~ion have changed. 
The failure to implement has contributed to permit limit 
exceedances for cyanide and copper, which are of concern. The 
large industrial community is an underused source of revenue for 
implementation and the current implementation violations may have 
provided them with some economic benefit. Therefore., there is no 

.basis for adjustment for litigation considerations. 

' -~.,' :; 
\ (.,/ :'- :1 

I • ' 

Pinal Penalty for Settlement $ 394,899 

IV. Intent of Guidance 

The guidance and procedures set out in t.his document are 
intended solely for the use of government personnel. They are no~ 
intended, and cannot be re~ied upon, ta create any rights, 
substantive or procedural, enforceable by any paity in litigation 
with the United States. The Agency reserves th~ right to act at 
variance with these guidance and procedures and to change them at 
any time without public notice. In addition, any settlement 
penalty calculations under this Guidance, made in anticipation of 
litigation, are likely to be exempt from disclosure under the 
Freedom of Information Act. As a matter of public interest, the 
Agency may release this info~mation in some cases. 
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"ENFORCEMENT INITIATIVE FOR FAILURE TO ADEQUATELY IMPLEMENT APPROVED LOCAL 
PRETREATMENT PROGRAMS", dated February 1, 1989. 
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MEMORANDUM 

SUBJ:EX:T: 

FROM: 

TO: 

UNITED STATES ~NVIRONMENTAL PROTECTION AGENCY 

FEB I 1989 

Enforcement Initiative for Failure to Adequately 
Implement Approved L~cal Pretreatment 
Programs ~ ~,.;",/!' ~ 

~-a)(V·~ 
.!. er, D1 rector 
Water Enforcerr.ent and Permits (E'N-335) 

Edward E. ?.eich ~ J.~ 
Deputy Assistant Administrator 

for Civil Enforcement (LE-133) 

Regional Water Management Division Directors 
Regional Courisels 

As part of our continuing policy to seek .improvement in 
the pretreatnent implementation efforts of. approved local 
pretreatment programs on a national basis, we have decided to 
initiate a nationally-coordinated failure-to-irnpleme~t 
pretreatment program enforcement initiative. This initiative 
will address inadequate implementation efforts of local 
pretreatment programs by taking formal enforcement actions 
against noncomplying POTWs in every Region within a specific 
timeframe. 

Effective implementation of approved pretreatment programs 
by municipalities is critical to controlling the discharge of 
toxic pollutants to surface waters; protecting the substantial 
financial investment in POTWs; protecting POTW wo.rker health and 
safety; and preventing the contamination of sl~dge. Yet, data 
from the most recent QNCR report indicates that over 250 POTWs 
were reporte.d for various aspects of inadequate pretreatment 
program implementation. Preliminary data from the Pretreatment 
Permits and Enforcement Tracking System (PPE'TS) indicates that 
approximat~ly 47% of POTWs with apprdved local p:etreatnent 
programs may be in ~iolation of one or more of the three 
pretreatment reporta~le noncompliance (RNC) criteria related to 
issuance of .control ~echanisms, inspections, or adequacy of 

\ 
r. / . ,·' 
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enforcement against significant industrial users in significant 
noncompliance (SNC). Given the fact that 90% of the pretreatment 
programs have been ~pproved for at least three years, we believe 
that these POTWs have had adequate time to fully i~plement their 
programs. 

• 
Thus, we believe a national enforcement initiative is both 

appropriate and necessary to ensure that approved local 
pretreatment programs are fully implemented across the country. 
We consider such an ~nforcement initiative as our top water 
quality enforcement priority for this year. On January 17 and 
18, Bill Jordan and John Lyon held conference calls with your 
C~mpliance and Regional Counsel Branch Chiefs and there was 
general support fro~ all the Regions for this enforcement 
initiative. In fact, several Regions already had designated 
pretreatment enforcement as their top priority. 

·The initiative will include both administrative penalty 
orders (APOs) and civil judicial actions~ but we would like to 
see each Region contribute at least one civil judicial referral 
to th~ initiative, Regions which directly oversee largei numbers 
of approved local pretreatment programs should contribute 
additional referrals and administrative penalty orders. States 
which have received approval to administer pretreatment programs 
are invited to participate in thi~ initiat~ve, ~ith State 
Attorneys General filing civil judicial cc.~es in State courts. 
Where appropriate, Regions and States shoL:~d include key 
industrial users which are violating pretreatment standards and 
requirements as part of a POTW civil referral or proposed APOs. 

EPA Regions are requested to provide EPA Headquarters with a 
proposed list of POTW candidates (including those in States with 
approved pretreatment programs) for this enforcement initiative. 
Among the criteria which the Regions should consider in the 
selection of candidates are the following: 

o The POTW has been listed on the QNCR ~o~ 
pretreatment violations for more than two 
quarters, 

o The POTW has discharges which impact near~coastal 
waters. and enforcement would support :he Agency's 
Near Coastal Water Initiative, 

o The POTW exceeded one or more of the ~retreatment 
RNC criteria or other specific requi:e~ents in 
their permit or approved program (~h~ nagnitude of 
such exceedances should also he ~ons!dered.), or 

. I 



-3- . 

o The POTW has unresolved TRC or chronic effluent 
violations (including heavy metal effluent 
violations) which a?pear to be related to 
inadequate pretreatment implementation. 

All candidates should have an NPDCS permit which, at a minimum, 
requires implementation of the approved pretreatment program. 
Also, the approved program should provide an adequate statement 
of program requirements. 

Upon review of the Regions' list of cancidates, Headquarters 
may inquire about additional PO~·l enforcement candidates as 
appropriate. tPA

0

Headquarters staff will be available for two­
day Regional visits (as necessary) to provide a better 
opportunity for face-to-face discussion of POTil enforcement 
candidates and details of the initiative. 

Key dates in the ~chedule for this initiative are shown 
below: 

0 2/6-3/1/89 

0 3/3/89 

0 3/6-4/7/89 

o 3/20-5/31/8S 

0 4/3-6/2/89 

Review of QNCR, PPETS, etc. by 
Region 

Submission of PC~W 
candidates(desi~~~ted as 
probable referr~ s or APOs) 
to EPA Headquart~rs by Regions 

Dialogue, negotiation, and two-day 
visits (as necessary) to Regions to 
discuss and confirm candidates 

Preparation of referral/APO 
packages by Regions 

Submission of referrals and APOs 
(as appropriate) by Regions to EPA 
Headquarters 

!··- ·., 
\ . 



0 4/3-7/7/89 

0 4/3-8/18/89 

0 8,131/89 
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Headquarters review of referrals 
and APOs (as appropriate) and 
subsequent referral of civil cases 
to the Department of J~stice 

Civil judicial cases filed by the 
Department of Justice and proposed 
APOs issued 

National press :elease regarding 
the initiative (will include 
similar cases filed and APOs issued 
since 1/1/89) 

Regarding APOs, please note that Headquarters review·of APOs 
will only be required for those Regions which have not yet 
fulfilled the concurrence requirements.identified in the guidance 
on administrative penalties issued on August 27, 1987. Regarding 
referrals, neither Headquarters nor the De?artment of Justice 
will stockpile or hold cases expressly to ~it the proposed filing 
window but will continue to move the cases through the system. 

;:)ocuments such as the August 4, 1988 ·~uidance on Bringing 
Enforcement Actions Against POTWs for Failure to Implement 

·Pretreatment Programs" and the December 22, 1988 "Guidance on 
Penalty Calculations for POTW Failure to I~plement an Approved 
Pretreatment Program" should be utilized in this initiative as 
well as in other formal enforcement actions for failure :o 
implement. 

In regard to past civil referrals and APOs :or failure to 
implement, for the purpose of this initiative, H~adquarters will 
credit the Regions with civil referrals which are still in the 
review pipeline but not yet filed. 

!n a related matter, a preliminary review of PPETS indicates 
that data is still missing for the following large cities: 
Boston, Buffalo, ~etroit, St. Louis, Phoenix, Tucso~, San 
Francisco, Honol~lu, Seattle, and Portland. Re;ions should make 
every effort to provide such data as soon as possible, ~ut no 
later than M~rch 6, 1989. 
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Thank you for your cooperation in this effort. If you have 
any questions or concerns in regard to this enforcement 
initiative, please contact Jim Elder (FTS-475-8488) or Bill 
Jordan (FTS-475-8304) in OWEP or John Lyon (FTS-475-8177) in 
OECM. If your staff wishes to discuss specific details of the 
initiative, including the selection process, proposed Regional 
visits, merits of a potential case, etc., please contact either 
Andy Hudock (FTS-382-7745) or David Hindin (FTS-475-8547) of our 
respective staffs. ' 

cc: Rebecca Hanmer, OW 
David Buente, DOJ 
Cynthia Dougherty, OWEP 
Susan Lepow, OGC 
Regional Counsel ~ater B=anch Chiefs 
Regional Compliance Branch Chiefs 
Regional Pretreatment Coordinato=s/Liaisons 

IC.c·-, 
' .... -
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

D~C 't 1989 

To All Approved Pretreatment Programs: 

OFFICE OF 
WA TEA 

One of the most important requirements of pretreatment 
program implementation for Publicly Owned Treatment Works (POTWs) 
is an effective enforcement program to deal with Industrial User 
(IU) noncompliance. EPA expects POTWs to identify all 
violations, to respond with appropriate action and to follow up 
those violations with escalated levels of enforcement, if needed 
to ensure compliance. In January 1990 EPA expects to promulgate 
amendments to the General Pretreatment Regulations requiring all 
POTWs with approved pretreatment programs to develop enforcement 
response plans describing how the POTW will investigate and 
respond to instances of noncompliance. 

In response to this coming requirement, the Office of Water 
Enforcement and Permits has developed the attached "Guidance for 
Developing Control Authority Enforcement Response Plans". _This 
Guidance is intended to provide municipal pretreatment personnel 
with recommendations for assessing enforcement authorities, 
determining appropriate enforcement roles for personnel and 
deciding upon enforcement remedies for specific violations. To 
assist Control Authorities in meeting the changes to the General 
Pretreatment Regulations, the manual includes a model enforcement 
response guide and a detailed analysis of each of the common 
enforcement remedies. 

If you have any questions or comments concerning the 
development of your own Enforcement Response Plans, please 
contact your Approval Authority or the Pretreatment Coordinator 
in your USEPA Regional Office. 

Sincerely, 

~~/.pg.,~ 
James R. Elder, Director 
Office of water Enforc·ement 

and Permits 
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MEMO RANDOM 

SOBJECT: 

PROK: 

'l'O: 

UNITED STATES ENVIRONMENTAL. PROTECTION AGENCY 
WASHINGTON. O.C. 204ec> 

•21• 
OFll{C:e OF 

F'i 1990 Guidance for Reportinq and Evaluatinq wAn111 
POTW Noncompliance with Pretreatment Implemen~n 
Requirements ,;-;,. '*' 

~-$4 er, Director 
of Water Enforcement and Permits (EN-335) 

R ional Water Manaqement Division Directors, 
Reqions I-X 

NPOES State Pretreatment Proqram Directors 

Attached is the final "FY 1990 Guidance for Reportinq and 
Evaluatinq Noncompliance with Pretreatment Implementation 
Requirements". This Guidance defines criteria for determininq 
which POTWs should be reported on the Quarterly Noncompliance 
Report (QNCR) for failure to implement pretreatment requirements 
and criteria for determininq which pretreatment violations by 
POTWs meet the level of siqnificant noncompliance (SMC). It also 
establishes timely and appropriate criteria for respondinq to 
noncompliance for pretreatment implementation violations. The 
timely and appropriate definition adopted tor the pretreatment 
proqram is the same as for the NPOES proqram. 

The comments received from you on the Auqust 9, 1989 draft 
were timely and thouqhtful. Perhaps the most frequent comment 
was the recommendation that we drop the separate definition for 
reportable noncompliance (RNC). As indicated in the Auqust 9 
letter, a workqroup is evaluatinq possible chanqes to the 
Quarterly Noncompliance Report and RNC/SMC reportinq system. The 
workqroup should complete its assessment and recommend changes in 
FY 1990. A final decision as to whether to continue the use of 
both an RHC and an SMC definition will await the recommendation 
of that c;roup. For FY 1990, we will use both the RNC and SNC 
definitiona. 

Two COllJllenters suqqested that the criterion addressinq 
issuance ot control mechanisms established an excessively lonq 
timeframe (180 days) for permit issuance and reissuance. 
Suq9estions·we~e made to shorten the timeframe for IU permit 
issuance and reissuance to as little as 90 days. While we did 
not make this chanqe, we have added· to the SMC definition a 
provision that EPA Reqions and States may desiqnata a POTW as in 
significant noncomplian~e if any violation substantially 
interferes with the ability of the POTW to attain proqram 
objectives. 
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The FY 1990 SPMS requirements include two measures for 
POTW pretreatment implementation: l) WQ/E-5, the number and 
percent of approved proqrams in siqnif icant noncompliance with 
pretreatment implementation requirements: and 2) WQ/E-10, 
the number of POTWs that meet the criteria for reportable 
noncompliance. We will track performance on both these 
measures for FY 1990 as a means of evaluatinq the efficacy of 
the new SNC definition. 

Reqions and States are expected to initiate timely 
and appropriate actions to resolve instances of siqnif icant 
noncompliance, includinq POTW pretreatment implementation 
violations. POTWs which meet the definition of SNC for 
pretreatment implementation and are not addressed on a timely 
basis will be carried on the Exceptions List until they have been 
resolved or received a formal enforcement response. All POTWs 
with approved pretreatment proqrams should be tracked for both 
RNC and SNC. , 

If you have any questions reqardinq the use ot this 
document, you may contact ma (475-8488) or Richard Kozlowski, 
Director, Enforcement Division (475-8304). The staff contact is 
Anne Lassiter, Chief, Policy Development Branch (475-8307). 

Attachment 
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I. asec:utive awmaary 
~ 

The QNCR is an important tool to identify priority 
violations ot permit conditions, to overview the effectiveness of 
State and EPA compliance and enforcement activities, to provide a 
framework to achieve a nationally consistent pretreatment 
program, and to compile national statistics on noncompliance for 
the NPDES program. The existing rule for noncompliance reporting 
requires EPA and the States to report instances where POTWs have 
failed to adequately implement and enforce their approved 
pretreatment program. 

Nearly 1500 POTWs are now approved. Pretreatment will be 
the primary mechanism to control toxic and hazardous pollutants 
which may enter the POTW or its sludge. Therefore, it is vital 
that EPA and the approved States routinely evaluate POTW 
compliance with the requirements of their approved program and 
report POTWs that have failed to adequately implement their 
approved program. 

This Guidance is intended to assist Regions and approved 
States to evaluate and report POTW noncompliance with 
pretreatment requirements and to take formal enforcement action 
where violations are of a significant nature. Th• Guidance 
explains the criteria that should be used to evaluate principal 
activities and functions necessary to implement the program. In 
some cases, approved States and Regions may need to modify the 
program and/or NPDES permit because the existing requirements are 
inadequate or because conditions have changed. In general, those 
POTWs that meet the definition of reportable noncompliance should 
be priorities for resolving the inadequacies in approved programs 
or permits. POTWs that meet any Level I criterion or two or more 
Level II criteria are considered to be in significant 
noncompliance. In addition, th• Region/approved State may 
designate any failure to implement violation as SNC if it 
substantially impairs the ability of the POTW to achieve its 
program objectives. POTWs with violations which meet SNC 
criteria must resolve those violations before appearing on the 
2nd QNCR or the Region or approved State is expected to take 
formal enforcement action. Where the violation is not resolved 
and formal enforcement action is not taken on a timely basis, the 
POTW should be listed on the Exceptions List until such time as 
the violation is corrected or the POTW has been put on a schedule 
for correction through formal enforcement. 

,--) 7'( 7' 
/ \.J . 
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II. INTRODvCTIOll 

A. Backqround 

EPA Regions and NPOES States must report certain permit 
violations on the Quarterly Noncompliance Report (QNCR) which 
meet criteria identified in the existing NPDES Requlations (40 
CFR Part 123.45). One of the violations that must be reported is 
a POTW's failure to adequately implement its approved 
pretreatment program. Prior to SeptelllDer 1997, the interpretation 
of adequate implementation was lett to the discretion of the 
Regions and approved States. 

In September 1997, the Office of Water Enforcement and 
Permits issued "Guidance for Reporting and Evaluating POTW 
Noncompliance with Pretreatment Implementation Requirements" 
which provided a definition of reportable noncompliance (RNC) tor 
POTW pretreatment program implementation. Th••• criteria were to 
be used in determining when a POTW should be reported on the 
QNCR. This guidance established criteria which covered five 
basic areas of POTW program implementation: IU control 
mechaniS11s; IO inspections: POTW enforcement; PO'l'W reporting to 
the Approval Authority; and other POTW implementation 
requirements. 

Now, based on experience with the use of that definition in 
Fiscal Years 1988 and 1989, EPA has revised th• RNC criteria and 
has developed a new definition of significant noncompliance (SNC) 
for POTW's that have failed to adequately implement their 
approved pretreatment programs. Th• new definition of RNC will 
be used to determine which POTWs should be reported on the QNCR 
for failure to implement approved pretreatment pr09raas. The 
definition of SNC is used to identify th• instances of 
noncompliance that a~• subject to formal enforcement action, if 
not resolved on a timely and appropriate basis. 

Th• purpose of this Guidance is to explain the RNC/SNC 
criteria, with examples of how to apply th• criteria; describe 
how to report noncompliance for POTW pretreatment ·proqram 
implementation on th• QNCR.and establish timely and appropriate 

·criteria for response to significant noncompliance. This 
Guidance should b• used as a basis for reporting POTW 
pretr~atment noncompliance as required in th• Agency Operating 
.Guidance and incl.uded as· a performance measure for EPA and 
approved State· programs under th• Strategic Planning and 
Management system (SPMS). 



3 

-Y. Bzistinq Rule 

The QNCR is the basic mechanism for reporting violations of 
NPOES permit requirements. Major1 POTW permittees must be 
reported on the QNCR: 

(1) if they are under an enforcement order for previous 
permit violations; or 

(2) if their noncompliance meets specific criteria 
{Cateqory I noncompliance); or 

(3) if the requlatory aqency believes the violation(s) causes 
problems or is otherwise of concern (Cateqory II 
noncompliance). 

The specific requirements of the existinq rule which relate to 
pretreatment proqram implementation are as follows: 

l. Enforcement Orders - All POTWs that are under existing 
enforcement orders (e.g., administrative orders, 
judicial orders, or consent decrees) for violations of 
pretreatment implementation requirements (except for 
orders addressinq schedule and reportinq violations) 
must be listed on the QNCR and the compliance status 
must be reported on each subsequent QNCR until the POTW 
returns to full compliance with the implementation 
requirements. 

2. Category I pretreatment program noncompliance - A POTW 
must be reported on the QNCR: 

a) if it violates any requirement of an enforcement order 
(except schedule or reporting requirements as noted 
below), or 

b) if it has failed to submit a pretreatment report (e.g., 
to suDmit Annual Report or to publish a list of 
aignificant violators) within 30 days from the due date 
specified in the permit or enforcement order, or 

c) if it has failed to complete a pretreatment milestone 
within 90 days from the due date specified in the 
permit or enforcement order. 

1 Major POTW permittees are those with a dry weather flow of at·. 
least l million gallons per day or a BOD/TSS loading equivalent 

. to a population of at least lO, ooo people.· Any POTW (including a 
minor POTW) with an approved local pretreatment proqram should 
have its pretreatment violations reported on th• QNCR. 

-r/?'·\ ... 
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3 .~ •. category II - A POTW must be reported on the QNCR if 
-the instance of noncompliance is: 

a) a pass through of pollutants which causes or has 
the potential to cause a water quality problem or 
health problem, 

b) a failure of an approved POTW to implement its 
approved program adequately (emphasis added], 
including failure to enforce industrial 
pretreatment requirements on industrial users as 
required by the approved proqram, 2 or 

c) any other violation or group of violations which 
the Director or Regional Administrator considers 
to be of substantial concern. 

c. Determination of Inadequate Vro9raa Iapl .. entation for 
g11ca Liatin9 

OWEP has developed criteria to evaluate local program · 
implementation that explain and clarify the existing regulations. 
As stated, these criteria highlight activities that control 
authorities must undertake to implement their programs. These 
activities include: 

l) POTW establishment of IU control mechanisms, 
2) POTW compliance monitoring and inspection• 
3) POTW enforcement of pretreatment standards and 

reporting requirements · 
4) POTW reporting to the Approval Authority, and 
5) Other POTW implementation requirements. 

Collectively, these criteria provide the framework for the 
definition of reportable noncompliance which should be used by 
EPA Regions and approved States to report PO'l'W noncompliance with 
pretreatment requir .. ents on the QNCR. These same criteria also 
provide the baais for a definition of significant noncompliance 
for pretreataent proqraa implementation. PO'l'Ws with pretreatment 
violation• vbich meet the level of SNC must either resolve these 
violation• on a timely basis or the Region or approved State must 
take formal enforc .. ent action on a timely basis. The attached 
table, Table 1, identifies the individual violations which 
constitute the.criteria for reporting noncompliance on the QNCR,. 
·as well as the. criteria for SNC •. 

z The permit is the basis for enforcin9 requirement• of the 
approved proqram or th• Part 403 rec;ulations. It should at least 
require compliance with 40 CFR part 403 and the approved proqram 
and ideally it should provide more specific· implementation 
requirements when they are necessary-to evaluate noncompliance. 
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TAB~ 1 

D!PINITIONS OP RJ!:PORTABLB AH1> SIGNIPICAJIT NONCOKPLIAJfCB 

A POTW should be reported on the ONCB it the violation ot 
its approved pretreatment proqram, its NPDES permit or the 
General Pretreatment Requlations (40 CFR Part 403) meets any of 
the followinq Level I or Level II criteria for inadequate 
implementation ot its approved pretreatment proqram. A POTW 
should be considered to be in significant noncompliance if it 
meets any one of the followinq Level I criteria or two or more of 
the Level II criteria. The POTW may also be identified as in 
siqnif icant noncompliance if it meets any s:m.tl ot the Level II 
criteria if that violation substantially impairs the ability of 
the POTW to achieve program objectives. 

A. LtV!l I 

1) Failed to take effective action against industrial 
users for instances of pass through and/or interference 
as defined in 40 CFR Part 403.3 and required in section 
403.5, and as specified in the approved program or the 
NPOES permit. Actions taken in response to discharges 
which result in pass through and/or interference that 
failed to eliminate the causal discharge within 90 days 
of identifyinq th• responsible industry or failed to 
place th• responsible industry on an enforceable 
schedule within 90 days of identification are not 
considered to be effective, unless otherwise defined in 
an approved enforcement response plan. 

2) Failed to submit a pretreatment report (e.g., annual 
report or publication of significant violators) to the 
Approval Authority within 30 days of the due date 
specified in the NPDES permit, enforcement order, or 
approved proqram. 3 

3) Failed to complete a pretreatment implementation 
compliance schedule milestone within 90 days of the due 
date specified in the NPDES permit, enforcement order, 
or approved program. 

3 The term enforcement order means an administrative order, 
_judicial order or consent decree. (Sea 40 CFR 123.45) 
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TABLE l (Continued) 

B. Ltvtl II 

1) Failed to issue, reissue, or ratify indu•trial user 
permits, or other enforceable control mechanisms, where 
required, for at least 90t of th• "si9nif icant 
industrial users", within 180 days after proqram 
approval (or after permit expiration), or within 180 
days of the date required in the approved proqram, 
NPOES permit, or enforcement order. 

2) Failed to conduct a complete inspection or sampling ot 
at least eighty percent of the "significant industrial 
users" as required by the permit, the approved proqram, 
or enforcement order. 

3) Failed to enforce pretreatment standards or reportinq 
requirements -- includinq selt-monitorinq requirements 
-- as required by th• approved proqram, the NPDES 
permit, or the General Pretreatment Requlations. 
Failed to take appropriate action against a violation 
within thirty (30) days of being notified of such 
violation. Actions taken in response to incidents ot 
significant noncompliance that failed to return the SIU 
to compliance (or in compliance with an enforceable 
compliance schedule) within 90 days of th• receipt of 
information establishinq significant noncompliance are 
not considered affective unless otherwise defined in an 
approved pr09ram enforcement response plan. 

4) Any other violation or group of violation• of local 
proqram implementation requirements based on th• NPOES 
permit, approved proqram or 40 CFR Part 403 which the 
Director or Reqional Administrator considers to ba of 
subatantial concarn. 5 

4 see SNC definition for industrial users, section 3.4.l of the 
PCME. EPA proposed to use that definition to identify · . 

. significant nonc9mpiiers for the annual public notification 
requirement (section 403.8(f)(2)(vii)). Significant 
noncompliance (SNC) includes certain ·violation• of pretreatment 
standards, reportinq, schedules and enforcement ordara by SIUa. 
5 Existing QNCR criterion (40 CFR Part 123.45): the violation 

· · must be reported. 
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III. Applying the Criteria 

The criteria for reporting POTW noncompliance with 
pretreatment requirements are based on the General Pretreatment 
Regulations (particularly 403.S(f) (2)], approved pretreatment 
programs, and NPDES permit conditions (particularly Part III). 
Where specific conditions, deadlines, or procedures are specified 
in the Regulations or the approved program, and incorporated or 
referenced in the NPOES permit, POTW perfo.rmance should be 
evaluated against those requirements. Any failure to meet those 
requirements is a violation. The criteria included in this 
Guidance establish a basis for determininq when a violation or 
series of violations should be reported on the QNCR for 
failure to implement a pretreatment proqram. If the POTW is 
identified as meetinq one or more of the criteria, the POTW 
should be reported on the QNCR. If the POTW's violations meet 
the criteria for siqnificant noncompliance, the violation· must be 
reported in the QNCR and it must be resolved or EPA or the 
approved State must take formal enforcement action to resolve the 
violation before the POTW appears on the second QNCR. This 
definition of "timely and appropriate" is the same as for the 
NPDES proqram. 

POTW performance should be evaluated usinq the information 
routinely obtained from pretreatment compliance inspections, 
annual reports, pretreatment audits and Oischarqe Monitorinq 
.Reports (DMRs) as well as any special sources of information. 
All annual reports should include the compliance status of IUs, a 
summary of compliance and enforcement activities, and other 
information, as required by Section 403.l2(i) of the General 
Pretreatment Regulations. This information should be useful to 
assess the effectiveness of pretreatment implementation. 
Pretreatment staff should review the approved proc;ram, the NPDES 
permit, and any correspondence with the POTW reqardin9 its 
pretreatment proqram to identify any specific procedures, levels 
of performance, or milestones that may apply to implementation of 
the particular proc;ram. 

A. LIVIL I CRITIRIA (a POTW i• conai4•r•4 to be ltllC an4 ••c for 
any violation li•t•4 below) 

1. Failure to lnforce Aq1ip1t 1111 Through ap4 
Ipterftrence 

.·- ' .'. 
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Oef initions of industrial user discharqes that interfere 
with a POTW or pass through the treatment works were promulgated 
January 14, 1987 (52 FR 1586). 

Protection against interference and pass through are 
fundamental objectives· of implementing a local pretreatment 
program. Interference generally involves the discharge ot a 
pollutant(s) which reduces the effectiveness of treatment such 
that a permit requirement is violated. (If the pollutant that 
causes the violation is the same as the permLt pollutant limit 
that was exceeded, pass through has occurred.) The POTW is 
responsible tor identifying and controlling the discharge of 
pollutants from IUs that may inhibit or disrupt the plant 
operations or the use and disposal of sludge. The POTW must 
monitor IU contributions and establish local limits to p~otect 
its sludge. 

The POTW should have written procedures to investigate; 
control and eliminate interference and pass throuqh. Whenever 
interference or pass through is identified, the POTW should apply 
such procedures to correct the problem. Th• effectiveness of 
POTW actions against IUs that cause interference and paaa through 
is evaluated based on the timeliness of the POTW response, the 
deqree to which the problem is abated, and th• use of the maximum 
enforcement authority required to resolve the problem. 

Whenever an industrial source has been identified as a cause 
of such violations, the control authority must respond in a rapid 
and aggressive manner to avoid continuing problema, consistent 
with the POTWs approved enforcement procedures. Where there are 
no approved procedures, a reasonable expectation would be that 
the interference/pass throuqh would be corrected within 90 days 
after the industrial source has been identified aa cauainq th• 
interterence or paaa throuqh or that an entorcement order settinq 
an expeditions compliance schedule tor corrective action would be 
issued within 90 days attar the source is identified. Where the 
SIU does not comply with the schedule, the POTW would be expected 
to make use of full enforcement authorities to secure compliance. 

Section 403.5 of the General Pretreatment Requlationa 
requires that.the POTW develop and enforce local limit• to 

· prevent interf.erence. and pass throuqh from ind\1strial 
contributors to the treatment works. If a POTW ha• permit limit 
violations that are attributable to industrial loadin9• to its 
plant, it may also be a violation of the requirement to enforce 
local limits. However, interference or pass throuqh aay reflect. 
the fact that the approved pr09ram includes inadequate local 
·limits. ·If such is the case th• POTW should be required to 
modify its approved pretreatment proqram. · 
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2. Failure to Submit Pretreatment Reports Within 30 days 

This criterion already exists under Category I of 40 CFR 
Part l23.45(a). The term "pretreatment report" should be inter­
preted to include any report required by the Approval Authority 
from the POTW (including publication of significant violators/ 
noncompliers in the newspaper as required by Section 
403.8.(f) (2) (vii) of the General Pretreatment Rec;ulations). Where 
specific dates are established for these or other reports from 
the POTW, they may be tracked in PCS. When deadlines are missed, 
the POTW should be notified immediately because these reports 
contain information which is essential to determine compliance 
status. When the due date is missed by 30 days or more, the POTW 
should be reported on the QNCR as in noncompliance. A POTW which 
meets this criterion would also be considered in significant 
noncompliance. 

3. Failure to meet Compliance Schedule Milestones by 90 
Days or more 

This criterion is also included in Category I of 40 CFR 
Part l23.45(a). Compliance schedules are frequently used to 
require construction of additional treatment, corrective action 
to correct inadequacies in implementation, Spill Prevention 
Contingency and Countermeasure plans, additional monitoring that 
may be needed to attain compliance with the permit, and any other 
requirements, especially the development or revision of local 
limits. The schedules should divide the corrective action into 
major steps (milestones) that can be verified by inspection or 
review. Most schedules include proqress reports. EPA recommends 

· that the milestones be set at least every six months throughout 
the schedule. The schedules can be incorporated as part of the 
POTW's NPDES permit it final compliance will not exceed the 
regulatory compliance deadline. If the compliance schedule is 
to resolve a violation that has occurred after the regulatory 
compliance deadline, th• schedule must be placed in an 
administrative order, judicial order, or a consent decree 
outside the NPDES permit. 

The existinq rule tor QNCR reportinq requires that all 
permittees be listed on the QNCR if they are under·an enforcement 
order. If the permittee is in compliance with th• order, th• 
compliance status is "resolved pending". It th• permitt•• has 
missed a compliance schedule date by· 90 days or more, th• 
permittee must be reported as noncompliant on th• QNCR. For POTW 
pretreatment programs, a failure to begin corrective action, 

.complete corrective action, or attain final compliance within go· 
. -days of the compliance deadline in an enfo.rcement order is 

considered SNC. 
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B. LIYJL II CRITIRIA (a POTW i• conai4•r•4 RHC for •••tin9 any 
criterion and SRC tor •••tin9 two or aore of tb• criteria 
listed, escept tbat a POTW aay be identified aa •••tin9 SBC 
if it •••t• any.. on• of tbe criteria li•t•d below if tb• 
violation s\ll:»atantially iapaira the ability of the POTW to 
achieve proqraa objectiona.) 

l. Failur1 to Issue Control Mechanisms to Sianiticant 
Industrial Users in' a Tim1lv Fashion 

Control mechanisms establish enforceable limits, monitorinq 
conditions, and reportinq requirements tor the industrial user. 
In some cases, an approved proqram may have a sewer use ordinance 
that defines the limits (includinq local limits) and an 
individual mechanism for establishinq monitorinq conditions- at 
each facility. Technically, if a control mechanism expires, 
control of the SIU and enforcement of some pretreatment 
requirements may be suspended. Therefore, timely issuance and 
renewal of all control mechanisms is essential. 

All control Authorities must apply pretreatment standards to 
their industrial users. Where the approved proqram requires that 
individual control mechanisms be developed for siqniticant 
industrial users, but does not include a timeframe tor issuance, 
the POTW should be qiven a deadline to issue them throuqh an 
enforcement order. Some States include schedules for is•uinq 
~pecitic SIU permits in a POTW's NPDES permit. Where the POTW 
has missed one or more deadlines specified in a permit or 
enforcement order for issuing individual control mechanisms by 90 
days or more, the violation must b• reported on th• QNCR as a 
schedule violation. 

For failure to iaaue control mechanisms, where individual 
control mecbanisms are required by the approved program or the 
NPOES permit, the POTW should issue or reissue control mechanisms 

· to 90' of th• SIUs within six months followinq th• required date 
or, it there is no required date, within six month•. after th• 
proqram is approved. Where initial issuance of individual 

·control mechanisms has occurred, POTW• should b• expected to 
reissue 90' of required control mechanisma within six month• of 
expiration. POTWs that fail to meet th••• tiaefram•• should be 
reported on the QNCR. 
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some POTWs have stated that delay in submission of an 
application by the SIU or delay in review by a State aqency 
causes unavoidable delays in issuance of control mechanisms. The 
POTW should establish a schedule for IU applications and any 
other required preliminary steps which allows for the timely 
review and issuance of a control mechanism prior to its 
expiration. 

2. Failure to Inspect or Sample Significant Industrial 
Users 

POTWs are required to carry out all inspections, 
surveillance, and monitorinq procedures necessary to verify the 
compliance status of their industrial users independent of 
information provided by the industrial user (40 CFR 403.8 
(f) (2) (iv)]. In the PCME Guidance, EPA recommended that the 
Control Authority conduct at least one inspection and/or sampling 
visit for each significant industrial user annually. 

The approved proqram and/or the NPDES permit may establish 
other requirements for inspections or use a different definition 
of significant industrial user. In those cases where the permit 
or approved proqram identifies specitic requirements tor 
inspection or sampling, these requirements should be used as a 
basis to evaluate POTW compliance. It the POTW has tailed to 
either inspect or sample at least sot ot the siqniticant 
industrial users as required by the permit or the approved 
program, the POTW should be reported on the QNCR for its failure 
to inspect. POTW sampling of all IUs is essential to evaluate IU 
compliance where IUs do not submit self-monitorinq information. 
In the absence of specitic inspection coverage requirements in 
the approved proqram or permit, th• Approval Authority should 
also report any POTW which has not either inspected or sampled at 
least 80' of all SIUs within a 12 month period. 

3. Failure to Enforce Pretreatment Standards and Reporting 
Requirements 

a. IU Reporting and Salt-Monitoring Requirements 

All cataqorical IUs are required to report at least twice a 
year (40 CFR 403.12). POTWs also have authority to require 
monitorinq and reporting from non-cataqorical !Ua. Aa a result, 
most POTWs h•v•·establishad salt-monitoring requirement• for SIUs 
as a means of securing adequate data to assasa SIU compliance at 
less cost to the POTW than it all data ware developed by th• POTW 
throuqh sampling. Where an approved proqram doea not require SIU 
self-monitoring, the visits and inspections conducted by tha POTW 

·must be sufficient in scope or frequen~y to assure compliance. 
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In evaluating compliance with this criterion, EPA and 
approved States should examine the requirements of the NPOES 
permit and the approved pretreatment program and determine 
whether the Control Authority has established self-monitorinq 
requirements as required. IU self-monitorinq requirements should 
specify the location, frequency, and method of samplinq the 
wastewater: the procedure for analysis and calculation of the 
result: ·the pollutant limits; and th• reportinq requirements. 
Under certain conditions, SIU violations may triqqer additional 
self-monitorinq (See 403.l2(q)). For each violation the SIU 
detects, it must notify the POTW and resample and submit both 
sample results for review by the Control Authority. These 
self-monitorinq requirements may be applied, in qeneral, throuqh 
an ordinance, throuqh specific control mechanisms, or throuqh a 
combination of qeneral and specific mechanism•. Where 
self-monitoring is used, it should be required frequently enouqh 
so that in combination with POTW monitorinq, compliance of th• 
SIU can be accurately assessed. · 

Where appropriate requirements have been established, the 
control Authority must ensure that SIUs comply with all aspects 
of the requirements and report in the manner required in the 
control mechanism. Where the Control Authority fail• to 
establish appropriate requirements or to adequately enforce 
these requirements once established (i.e., POTW should respond in 
writinq to all SNC violations for IU selt-monitorinq and 
reportinq), the Control Authority should be considered in 
noncompliance and listed on the QNCR. 

b. POTW Enforcement and IU Siqniticant Noncompliance 

The Control Authority must have the leqal authority -­
usually expressed throuqh a sewer use ordinance -- to require the 
development of compliance schedule• by IU• and to obtain remediea 
for noncompliance, includinq injunctive relief and civil or 
criminal penalti•• [40 CFR 403.S(f)(l)(iv) and (vi)]. In 
addition, th• Control Authority must have an attorney's 
statement, ·vbich amonq other thinqa, identities how the Control 

. Authority will ensure compliance with pretreatment standards and 
requirements and enforce them in the event ot non-compliance by 
industrial users [ 403. 9 (b) ( l) (iii) ] • · Further, procedure• tor 
enforcement may be contained in the approved proqraa, sever use 
ordinance, or NPDES permit. 

The attorney's statement and compliance monitorinq sections 
of the approved proqram, taken in combination with the NPDES 
permit, may provide a comprehensive set ot enforc-•nt procedures·. 
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which the POTW should follow to ensure the compliance ot 
industrial users with pretreatment standards. Where such 
procedures are inadequate, EPA strongly recommends that POTWs 
develop written enforcement procedures which describe how, when, 
and by whom enforcement authorities are applied (See section 3.3 
of the PCME). In fact, amendments to the General Pretreatment 
Regulations proposed on November 23, 1989 (40 CFR Parts 122 and 
403) require POTWs to develop such procedures. These procedures 
must be approved by the Approval Authority. (After the NPOES 
permit is modified or reissued to incorporate these regulatory 
changes, these procedures become enforceable requirements of the 
pretreatment proqram.) These procedures serve to inform 
industrial users of the likely response to violations and assist 
the POTW in applying sanctions in an equitable manner. 

The Approval Authority must periodically evaluate whether 
the POTW is effectively enforcinq pretreatment requirements. In 
evaluatinq performance, the Approval Authority should examine 
both whether the POTW is followinq its enforcement procedures, 
where there are such approved procedures, and whether the program 
is effective in ensuring compliance with pretreatment standards. 
Regardless of whether there are procedures, one of the indicators 
the Approval Authority should use in evaluatinq effectiveness is 
the level of compliance of SIUs with pretreatment standards. 
Where the level of significant noncompliance (SNC) ot SIUs is 15% 
or greater over a six month period without formal POTW actions or 
penalties where appropriate, there is a reasonable presumption 
that overall the Control Authority is not effectively enforcing 
its program. To overcome the presumption of ineffective 
enforcement, the POTW should be able to demonstrate maximum use 
of its enforcement authorities on a timeframe consistent with its 
enforcement procedures or, in the absence of written procedures, 
with the timeframe~ included in this document. 

The Approval Authority should also review the nature and 
timeliness of the actions taken by the POTW to obtain compliance 
from individual SIUs. As a general rule, EPA recommends that a 
POTW respond initially to all violations with either formal or 
informal enforcement action within 30 days from the date the 
violation ia reported or identified to th• POTW. Frequently, the 
initial action will be informal (e.g., telephone call, warninq 
letter, or meetinq.) Where informal action does not brinq 
compliance, the POTW should promptly escalate ~he level of 

· enforcement·response. As a general rule, escalation should occur 
within 90 days of the initial action,· if compliance has not been 
achieved. Where an SIU continues to violate, so that th• pattern 
of violations meets the criteria for significant noncompliance, 
the violation should be resolved within 90 days ot the receipt of· 
information which established the SIU to be in.SMC or th• POTW 
should issue an enforceable schedule for resolution of th• 
noncompliance within that 90 days. · 
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Under certain emergency situations -- to protec public 

welfare and property -- the initial response should ~e immediate 
and should include a formal enforcement action. The POTW should 
exercise any and all authority that is necessary to resolve 
instances of siqnif icant noncompliance or establish a schedule 
for resolvinq them. 

The Control Authority should also use its authority to 
assess penalties aqainst noncomplyinq industrial us•rs to 
recapture the economic benefit of d•laying complianc•. Penalties 
would be expected as part of the respons• to violation• of most 
complianc• schedules and for violations which w•r• r•lated to 
interference and pass through at th• POTW. EPA uses a computer 
model "BEN" to estimate the economic benefit. Economic benefit 
results from delaying capital expenditures, one-time costs tor 
construction/acquisition of treatment faciliti•s, and the avoided 
cost of operating and maintaining the treatment works. Control 
authorities should use procedures which consider economic benefit 
as part of their penalty assessment process. · 

The Approval Authority should r•vi•w the Control Authority's 
overall actions carefully to det•rmine wh•ther it ha• routinely 
evaluated the violations and contact•d th• SIU• in a timely 
manner, escalating the response when compliance is not achi•ved. 
If this review reveals that th• Control Authority has oft•n not 
followed its own procedures or that th• control Authority has not 
appropriately used its full authoriti•s to achi•v• compliance by 
its SIUs, the control Authority should b• judged to be in 
noncompliance. 

Where the control ·Authority is judged to have followed its 
procedures in almost all cases, but the level of significant 
noncomplianc• among SIU• is 15t or gr•at•r, the adequacy of 
control Authority enforcement procedures should be r•vieved. If 
the procedure• are found to be inadequate, the procedure• should 
be modified. Th• Approval Authority might r•quir• modification of 
the approved pr09raa, through the NPDES permit, or might issue an 
administrative order r•quiring the adoption of new procedure• 
along the lin•• of tho•• included in the PCME Guidance. 

Even vb•r• the SIUs have a low l•v•l of significant non­
compliance, the Approval Authority should revi~v the performance 
ot the control Authority to ensure that it is, in tact, · 
implementing its .•nforcement procedures and that th• procedur•s 
are adequate to obtain remedies for noncompliance. For example, 
where a control Authority fails to identify all violation• or 
fails to respond to violations when they do occur, the P0'1"W 
should normally be identified as in noncompliance on the QNCR. 
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c. Local limits 

A POTW that has violations of its NPDES permit limitations 
which are attributed to interference or pass-through from non­
domestic contributions, should be reported on the QNCR (40 CFR 
l2J.45 (a)). Likewise, a POTW which tails to enforce its 
approved local limits should be included on the QNCR. Just as 
for limits based on national categorical pretreatment standards, 
POTWs are expected to exercise the full range of enforcement 
mechanisms available to ensure the compliance of industrial users 
with approved local limits. In assessing the effectiveness of 
enforcement of local limits, the same criteria should be applied 
as for enforcement of national pretreatment standards. 

4. Any Other Violation(s) of Concern to the Approval 
Authority 

This criterion allows the Approval Authority to identify any 
POTW as in reportable noncompliance for a single violation or any 
combination of violations which are judged to be important even 
thouqh they may not be covered by the specific criteria in the 
definition. These violations miqht include such violations as 
failure to update an industrial user inventory, failure to staff 
the pretreatment program consistent with the approved program or 
NPDES permit, issuance of control mechanisms of inadequate 
quality, or failure to develop or analyze local limits as 
required by an NPDES permit or enforcement order. 

IV. Compliance lyaluation 

EPA or the approved State should-use annual (or more 
frequent) reports, pretreatment compliance inspections, audits, 
any follow-up reports, and OMRs to evaluate the compliance status 
of the permittee. At a minimum, data should be reviewed every 
six months to determine whether the POTW is in compliance. The 
Approval Authority should attempt to schedule audits and/or 
inspections and receipt of reports to support this six month 
review. Once the facility is shown on the QNCR, quarterly 
evaluations are needed to update th• compliance status on each 
QNCR. 

Compliance with permit effluent limits, compliance 
schedules, and reporting can be tracked .in PCS, which is EPA's 
automated data system. The dates 'for submission and receipt of 
periodic reports and routine requirements should also be tracked 
in PCS. WENDB data elements already include th• date of receip~ 

.of an annual report (or periodic report). This trackinq would 
.allow Reqions and States to forecast when ~eports are expected 
and detect reportinq violations, similar to the process for 
trackinq discharq~ mo~itoring reports and other scheduled events. 
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The Pretreatment Permits and Enforcement Trackinq System, 
(PPETS), has been developed, as a part of PCS, to track the 
overall performance of POTWs with their pretreatment requirements 
and the compliance rates of siqnificant industrial users. Most 
of the data in PPETS will only b• indicative of potential 
violations. The apparent violation should be verified as a 
continuing problem before the instance of noncompliance is 
reported on the QNCR. The data elements in PCS and PPETS that 
may apply to reportable noncompliance are summarized for each 
criterion in Table 2. 

Once the POTW has been reported on the QNCR it should 
.continue to be reported each quarter until the instance of 
noncompliance is reported as resolved. Compliance with an 
enforcement order (both judicial and administrative) should be 
tracked on the QNCR from the date the order is issued until it is 
met in full. EPA and/or the approved State should verify the 
compliance status of the POTW each quarter once it is listed on 
the QNCR through periodic reports from the POTW, compliance · 
inspections, audits, meetings, or by a 308 letter to the POTW for 
compliance data and information on the status of the pretreatment 
implementation violation. 
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Table 2 

REPORTABLE NONCOMPLIANCE CRITERIA ANO RELATED PPETS 
DATA ELEMENTS 

Criterion 

Criterion II-1 
Failure to Issue Control 
Mechanisms 

Criterion II-2 

-- Failure to Inspect SIUs 

Criteria II-2 

Failure to Enforce 

Qata Source 

PPETS -

PPETS -

PCS 

Standard• and Reportinq Requirements 

PPETS -

Qata Element 

o Number of SIUs 
without 
required 
mechanisms• 

o Control 
mechanism 
deficiencies 

o SIUs not 
inspected or 
sampled· 

o Number ot SIUs* 

0 SIUs in SNC but 
not inspected 
or sampled 

o SIUs not 
inspected at 
required 
frequency 

o Inadequacy of 
POTW 
inspections 

o Violation 
SWllJllary 

o Effluent data• 

0 S.IUs in SNC* 

o Adequacy of 
POTW monitorinq 

o SIUa in SNC 
with self• 
monitoring• 



Criterion 

Criterion I-l 

Failure to Enforce 
against Interference 
and Pass-through 

18 

Data source 

PCS 

PPETS 

Data Element 

0 Number ot 
enforcement 
actions• 

0 Existing local 
limits 

0 Headworks 
analysis 

0 Oeticiencies in 
POTW 
application 
ot standards 

0 Violation 
Summary 

0 Ef tluent data• 

0 SIUs in SNC* 

0 Number of 
enforcement 
actions• 

0 Number of IUs 
assessed 
penalties 

0 Number of 
siqnif icant 
violators 
published 
in th• 
newspaper• 

0 Pa•• Through/ 
Interference 
incidents 

0 Deficiencies i~ 
POTW sampling 
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Criterion Data Source 

Criterion I-2 

-- Failure to Submit PCS 
Annual Reports 

criterion I-3 

Failure to Meet PCS 
compliance Schedules 

Data Element 

o Deficiencies in 
POTW 
application 
of standards 

o Enforcement 
response 
procedures 

0 Reporting 
schedule 

0 Permit 
reporting* 

0 Compliance 
schedule 
events• 

* Water Enforcement National Data Base (WENDB) data elements 
for which data entry is required, not optional. 

. 
2cX31 
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v. Rtpprtinq on th• ONCR 

The Quarterly Noncompliance Report is prepared by NPOES 
States and EPA Regions each quarter. It lists violations of 
Federally designated major NPOES permittees that are ot concern 
to the Agency. The format is described in Section l23.45(a) of 
the NPOES Requlations. For each instance of noncompliance, the 
report must show the date, basis and type of the violation, the 
date and type of action the agency has taken, and the current 
compl.iance status. The agency should also explain mitigating 
circumstances or remedial actions which the permittee may have 
planned. Detailed guidance for preparing the QNCR is available 
upon request to the Regions or OWEP. The following discussion 
summarizes the basic requirements for reporting POTW pretreatment 
violations. 

The QNCR must be submitted to EPA Headquarters sixty days 
after the reporting quarter ends. The QNCR covers Federally 
designated majors. Generally, _a POTW over l MGD is automatically 
designated as a major. This includes the vast majority of th• 
POTW Control Authorities. All POTW pretreatment implementation 
violations should be reported on the QNCR, regardless of whether 
the control authority is classified as a major or a minor POTW. 

A. Format 

The general format for the QNCR is described in the 
Regulations. A list of abbreviations and codes used by the State 
Agency or EPA Region that prepares the report should be attached 
to each QNCR. If the Permit Compliance System (PCS) is used to 
generate the QNCR, standard abbreviations are automatically used 
and no special list of abbreviations or codes is needed for the 
.submittal to Headquarters. (Note that a list of abbreviations 
may be needed for Freedom of Information Act requests.) The 
format is intended to provide the minimum information that is 
necessary to describe the violation, show how and when the aqency 
responded, explain any mitigating circumstances or clarifyinq 
comments, and indicate the current compliance status of the 
permittaa. 

Th• da•cription of the permittee should include the name of 
the permit holder, the name of the municipality, and tha_NPDES 
permit number. The permittee should be the Coutrol·Authcrity for 
the local pretreatment proqram. If other municipal permittees 

. are subject to. tt\e Control Authority, they should be listed under 
the comments por:ion of the entry. Th• Control Authority is 
responsible tor violations by other parmittees covered by the 
control Authority's pretreatment proqram. Similarly, industrial 
users that contribute to the violation should be listed under 
comments. 
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~-~ Description of the Noncompliance 

Under the permittee's name and permit null\l:)er, information 
on each instance of noncompliance must be reported. For 
pretreatment violations, the description should summarize the 
criteria that were violated and reference the QNCR Regulation 
subparagraph. The subparagraph of the August 1985 Regulations 
that apply would be as follows: 

Type of violation 
Regulation Subparagraph 

l) Failure to implement or enforce 
industrial pretreatment requirements 

(Criteria I-1 and II-1, -2, and -3) 

2) Pretreatment Report - 30 days overdue 
(Criterion I-2) 

3) Compliance schedule - 90 days overdue 
(Criterion I-3) 

4) Other violation or violations Of 
concern (Criterion II-4) 

QNCR (section 123.45) 

(a) (iii) (8) 

(a) (ii) CD) 

(a) (iii) (C) 

(a) (iii) (G) 

The criterion should be listed under the type of violation 
as the example (Section VI) shows. 

Each violation should include the date. If the POTW has 
missed a deadline, the deadline is the date of the violation. 
Th• last day of the month is used as the violation date for 
violations of monthly averages. In some cases, the Aqency may 
have discovered th• violation through an audit or inspection of 
the POTW proqram. The inspection/audit date should be noted 
under comment•. In th• examples, all dates on th• QNCR are 
written in aix diqit numbers representinq the month, day, and 
year. Th• date, January 9, 1987 is entered as 010987 for the PCS 
generated QNCR. 

The violation date of some implementation requirements may 
be the date the proqram was approved. Where t~• POTW has taken 
no action to·implement a requirement since approval of the 
proqram, this beqinninq date would b• appropriate. In other 
cases, th• POTW may have been issued a specific deadline. Th••• 
deadlines may b• established through a permit or a compliance 
order. For example, ·some programs require annual inspections of· 
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all sies as a condition ot the NPOES permit but do not establish 
specific timeframes. In the absence of a particular compliance 
date, the specific deadline should be assumed to be one year 
after the effective date of the NPDES permit. Thus, the initial 
date of the violation is one year after the effective date of the 
permit. 

The Reqion or approved State should contact the POTW 
promptly when a pretreatment implementation violation is 
detected. The Reqion/State should also indicate the action taken 
in response to the POTW's failure to implement an approved 
proqram on the QNCR. In determining the appropriate response, 
the Reqion/State should consider the impact of the violation, 
POTW compliance history, the number of SIUs, and the nature 
and/or duration of the violation. Initial violations may be 
resolved throuqh traininq, conferences, or on-site reviews. The 
Regional/State response should be timely and escalate to formal 
enforcement (an administrative order or judicial referral) if the 
POTW fails or is unable to comply in a timely fashion. !'he date 
the action was taken should also be indicated. Planned actions 
by the POTW or its IUs and projected dates should be noted under 
comments. 

c. Compliance Status 

The QNCR also tracks the status of each instance of 
reportable noncompliance. Three status codes are usually 
reported: noncompliance (NC), resolved pending (RP), and 
resolved (RE). "Noncompliance" means the violation or pattern 
of violations is continuing. "Resolved pendinq• means the 
permittee is making acceptable progress according to an 
enforceable schedule (i.e., throuqh an administrative or judicial 
order) to correct the violation. "Resolved" means the permittee 
no lonqer exceeds the QNCR criteria for which they are listed. 
For the "noncompliance" and "resolved pending" statua, th• status 
date is qenerally th• last date or th• report period. Th• status 
date for "reaolved" is either the date the noncompliance 
requirement i• fulfilled or the last day of the report period in 
which the peraittee no longer meets th• QNCR criteria. 

The "co11111ents" column can be used to describe the violation, 
explain permittee proqress, indicate potential rem•dies, project 
dates or compliance; and explain agency respon~••· Other 
information can.also be reported under comments, including the 
name of noncomplying SIUs; the level or performance or deqree 
of failure by the POTW; the names of other permitt••• that are 
covered by the Control Authority; agency plans for trainin9 or 
technical assistance; and the manner in which the agency learned 1 

· of the violation. . 1 

• 
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.. 
VI. gxample of Reporting on the ONCR 

The following example illustrates how violations and Agency 
responses are reported. This is a moderate-sized POTW that has 
refused to ~mplement the program. 

Scenario: Hometown's pretreatment program was approved in June 
1985. The permit required an annual report, fifteen days after 
the end of each year, beginning January 15, 1986. ·The program 
required that permits be issued to 15 SIUs by June 30, 1986. The 
POTW was audited in August 1986 and had failed to permit and 
inspect its IUs and failed to submit an annual report. Hometown 
meets the criteria for SNC. 

ONCR Listing 

Hometown WWTP, Hometown, us 00007 

REG INSTANCE OF 
COMPLIANCE 
NONCOMPLIANCE_/_DATE 
STATUS_OATE 

SUB PARA ACTION_(AGENCY/DATE) 

Issue permits 
(Criterion II-l) 063086 (iii)(B) AO #123 
RP (033187) 

Inspect SIUs 
(Criterion II~2) 083086 (iii) (B) AO #123 
RP (033187) 

(State/033187) 

(State/033187) 

SU):)mit Annual 
Report 

Phone call (State/013087) 
-011587 (ii) (C) AO #123 (State/033187) 

RP (033187) 
(Criteria I-2) 
COMMENTS 

AO require• •ubmission of annual report by 4/30/87, and permit 
issuance and samplinq inspections of all SIUs by 6/30/87. EPA 
Audit 8/30/86 identitied violations of permit inspection 
requirements control Authority includes two other permittees: 
SU):)urb One, Permit No. us oooos and Suburb TWo! Permit No. us 
00009 who must meet' the schedule for inspections. 

Discussion: The entry on the QNCR for Hometown shows the name 
and permit number ot the facility. Th• control Authority also 
covers two other permittees. Three reportable noncompliance 

·.criteria were exceeded (see sections I and. II of this quidance). 



/) ;'. ') .-_ ___ u- .. 'lO 

24 

The annual report was due January 15, 1987, according to the 
NPOES permit for Hometown. The approved program was the basis 
for the other reported violations. The "req subpara" identifies 
the section of the existinq QNCR which covers the violations. 
The State has called the city which promised to submit the annual 
report. After discussion with the city and its outlyin9 
jurisdictions, an administrative order was issued with a 
compliance schedule to resolve all three violations. Hometown is 
followin9 an enforceable schedule that will lead to compliance, 
so its compliance status is shown as "resolved pendinq" "RP" for 
all three violations. The comments indicate the compliance 
jeadlines. 

VII. Response to POTW Significant Noncompliance for Failure to 
Implement Approved Pretreatment Programs 

This Guidance establishes criteria for determinin9 when a 
POTW's failure to implement pretreatment pro9ram requirements 
meets the level of si9nif icant noncompliance. In all instances 
where the violation is jud9ed to be SNC, the violation must be 
addressed on a "timely and appropriate" basis. The definition 
for "timely and appropriate" for pretreatment implementation will 
be the same as for NPDES violations. That is, the violation must 
be resolved or EPA or the approved State must take formal 
enforcement action to resolve the violation before the POTW 
appears on the second QNCR. In the rare circumstances where 
formal enforcement is not taken and the violation not resolved, 
the administering a9ency must prepare a written record to justify 
why no action or the alternate action was more appropriate. 
Where "timely and appropriate" enforcement action is not taken, 
the POTW will be listed· on the Exceptions List and will be 
tracked until such time as the· violation is fully resolved. Each 
justification for the Exceptions List will be evaluated 
individually to determine whether th• failure to take action was 
justified. The justification should make clear the reason for 
not taking action and discuss such factors as the nature of the 
implementation requirement schedule, the expected date of 
compliance, and the alternative process that will be used to 
resolve the violation. 
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"EPA Response to Citizen Suits", dated July 30, 1984. 
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MP.MOP.ANDON 

SUBJECT• EPA Response to C1t1sen Sulta 

fROMs. ·. Willia• D. Ruckolahaus \~\ lJ)C~ 
Adlftinit1trator 

TOa Reoional Administrators (R~giona 1-X) 
Regional Counsels (Raglona 1-x> 

l r•cently ~@t vith SP.veral environnental oroups to ~lscuaa 
their concern• rooarding F.PA responses to 60-day cltiaen-suit 
notices and the.citizen suits tnomaelvea. The environmental groups 
nave asked us to tak• aeveral action• in support of citizen autts. 

SPA values ~he ef forta of citizen 9roupa to bring instances 
of non-cOt!lpliance to our attention and to su~port CPA effort• t.o 
re~uce that non-compliance. Of course, in docidln; on its ovn 
course of action, £PA JDU&t roviev th~ ~erits of every citizen suit 
notic~ on a cae~-by-caae basis. Mon~theless, I greatly ap~rectate 
these groups' efforts to com?leaent the ~PA enforccmont program 
and help promote col'lpliance., 

·, 
During 0ur ••eting, tho citizen vroups thanked me for the 

cooporation oC EPA e~ployeea in responding to infonut1on requests . 
on non-coa~liance. I vould lite to pass this •thank you• on to 
all ot you, and ur9• all Agency •ntorce~ent pt!'raonnel to continue 
to coor-erat@ with citizen groupR by promptly responding to thesa 
requests and r~viowing 60-day not1cea. · 

As you aay knov, the Off ice of Polley. Planning and F.valuat.ion 
(OPP!-;) is currently conducting a stu~y of citizen suits t.tlrough • 
contract with the Environm~ntal Lav Institute (~LI). OPP£ expects 
to complt:ite this atu~y by the end of September l 9! 4. Upon com1>letion 
of the study, I will decide vhether to issue • d~telled EPA policy 
atate~er.t on clti&en auita. 

cc: Ross Sandler, Natural Resources Dttfonse Council. 

LE-130A:A.Danzigzth:Rftl.3404:7/l0/84:47S-8785:DISK:DANZIG:l/2l 
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Ross Sandler 
Senior Attorney 

JUL 3 O 1984 

Natural Resources Defense Council 
122 East 42nd Street 
Nev York, N.Y. 10168 

Dear Mr. Sandler: 

1 enjoyed meeting with you and representatives of environmental 
groups on ~une 12, 1984, to discuss your vievs on citizen suits. 
I truly believe that citizen groups have played an important role 
in bringing instances of non-compliance to EPA's and the public's 
attention. Your efforts, especially under the Clean Water Act, 
have brought us closer to statutory goals, and for this I am grateful. 

In response to your concerns, I have directed the Regional 
Offices to1 (1) continue to cooperate with requests for information 
on non-compliance, and (2) to promptly review 60-day citizen-suit 
notices. (See attached memorandum). EPA will continue to decide 
on a case-by-case basis bow to respond to citizen suit notices 
after consideration of the merits of the contemplated action and 

· consistency with ~PA enforcement priorities. 

As you may know, EPA is currently studying citizen suits 
through a contract to the Environmental Law Institute. Upon 
completion of the study, expected by the end of September 1984, 
I will decide whether to issue a JnOre detailed policy statement 
regarding how £PA should handle citizen suits. 

Thank you again for expressing your concerns. 

Sincerely yours, 

/B/ WILLWl D. twCKELSBAUS 

William D. Ruckelshaus 

Attachment 

LE-130A:A.Danzig:th:Rm.3404:7/l0/84:475-8785:DISK:DANZZG11/26 
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"Clean Water Act Citizen Suit Issues Tracking System", dated October 4, 
1985. 





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY. 
WASHINGTON~ D.C. 20460 

ocr • 115 

MEMORANDUM - --
SUBJECT: Clean Water Act Citizen Suit 

Issues Tracking System 

FROM: Glenn L. Unterberger ~·."' .. ~ tl...t...~/-
Associate Enforcement Counsel ' 

for Water 

TO: Rebecca Hanmer, Director 

Purpose 

Office of Water Enforcement 
and Perini ts 

Colburn Cherney 
Associate General Counsel 

for Water 

Ann Shields, Acting 
Section Chief, Policy, Legislation and 

Special Litigation, DOJ 

Regional Counsels, Regions I-X 

OHIC"f Cl~ I '~llltl I '11' I 

The purpose of this memorandum is to establish procedures 
by which EPA will monitor important caso developments involving 
national legal and policy issues, in order to decide on an 
appropriate position for the government to take regard.&.ng those 
issues, in citizen enforcement suits brought under §505 of the 
Claan Water Act. 

Due to the growin·g number of SSOS enforcement actions, 
and the importanca of the legal, technical, and policy issues 
raised in them, it has become necessary tor the·Agency to 
develop a 'be~ter system to track national issues arising in 
these citizen suits once they are filed. OECM-Water Division 
already maintains a log of citizen notices ot int~nt to sue. 
We will expand the existing system to track subsequent tilings, 
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case developments, and judicial· decisions. In that way, the 
.Federal government will be in a better position to decide if, 
when, and how to participate in cases which may result in the 
establishment of legal or policy precedents affecting EPA's 
entorcement actions. · · · 

. . 
The__!.!Sl!O.!!.S~emain responsible for deciding whether a 

Federal judicial enforc!~ent action is warranted to address the 
violations at iS.!!:!!,.· The new Tracking System does not affect 
Regional monitoring, review and recordkeeping systems relating 
to what enforcement response EPA decides to pursue against a 
violator in the wake of a citizen notice. Instead, the Tracking 
System is intended to enable the government to make timely and 
informed decisions as to whether, for example, ·it sh2uld 
intervene or file an amicus brief in a citizen enforcement suit 
to protect a Federal Interest regarding a legal or policy 
question of national interest. 

Procedures 

EPA regulations (40 CFR 135) provide that CWA ·citizen 
notices of intent to sue must be sent to both the Regional 
Administrator (of the Region in which the alleged violations 
occurred) and the Administrator of EPA as well as to the aftected 
State. My office will notify the Regiorial Counsol when we 
receive a citizen notice. · 

Promptly upon receipt of a SSOS enforcement notice (in 
which the Administrator is not a proposdd defendant), OECM-Water 
will send a short form letter to the prosp~ctive citizen plaintiff, 
requesting that a copy of the filed citizen complaint be s~nt 

· to my office. (As of September, 1985, there are CWA amendments 
pending which would require citizen plaintiffs to send complaints 
and consent decrees to the Agency. If enacted, these amendments 
would reguire a response to this first lett~r.) Upon receipt of 
a filed complaint, OECM-Water will thP-n request copies of all 
dispositive pleadings and court judgments or settlements. It 
is anticipated that voluntary responses to these requests will 
provide OECM-Water with the means to adequately track the 
progress of these suits and any substantial issu~s they raise 
at trial or on appeal, in the majority of cas~s. 

OECM-Water will maintain a file for each citizen enforcement 
suit. As pleadings are received, my office will review them to 
identify those issues raised which are of particular concern or 
interest to· the Federal government. We will also send copies 
of all citizen· complaints and other significant documents to 
Regional Counsels when requested or appropriate as well as to 
the Policy_, Legislation and Special Littgation (PLSL) off ic~ in 
the Department of Justice. Furthermore, we will share the 
information received with OWEP, to give the program office an· 
opportunity to review technical and p.oli~y issu~s rais~d. 



- J -

When a legal issu~ ari~es which ·may merit some l~vel of 
involvement by the Federal government, such as the filing of an 
amicus curiae brief, my otfice will coordinate any formal 
response with the Associate General Counsel for Water and with 
PLSL at the Department of Justice. In thos~ situations, my 
office will also contact the Regional Counsel and the Director 
of OWEP's Enforcement Division. This group will be res~onsib!e 
for collectively deciding, in a timely manner, (1) whether 
government action on a specific issue aris'ing. in a ci tizt!n suit 
is warranted, (2) what the government's action should be, and 
(3) wh~t roles the participating offices will play in pursulng 
any appropriate action. 

As part of this expanded citizen suit tracking !U'Stem, my 
office is now initiating the compilation ot a comp~ndium of 
documents which set out the government's position on general 
issues which have arisen in th~ context of CWA citizen suits. 
We will share this compendium with you when it is completed. 

The procedures described above make up an interim system 
for tracking national issues in CWA citizen enforcement suits, 
and will be undertaken at the beginning of FY86. As other 
Divisions within OECM continue developing such systems as 
needed, or as proposed legislative amendments are adopt~d, the 
CWA procedures may be modified so as to promott! cross-statutory 
consistency in citizen suit tracking. 

If you have any questions about this new citizen suit 
tracking system, or related CWA SSUS issues, please contact 
me (FTS 475-8180), Assistant Enforcement Counsel Jack Winder 
(FTS 382-2879), or staff attorney Eliza~eth Ojala (tTS 382-
2849). 

cc: Courtney M. Price 
Richard Mays 
Directors, Regional Water Management Divisions 
David Buente, DOJ 
OECM-Water Attorneys 
OECM Citizen Suit Work Group Members 

Note: As of the date of issuance of this policy compendium, 
this tracking system has not been implemented by OECM. 

.•~) \ I l• 
·~;__.. \ 
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"Notes on Section 505 CWA citizen Suits," dated February 3, 1986. 
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VI.D.4. 

"Clean Water Act Section sos: Effect of Prior Citizen Suit Adjudications or · 
Settlement on the United states Ability to Sue for same violations", dated 
June 19, 1987. 
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~ S$iZZ J UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
\. .f . · . . WASHINGTON. O.C. 20460 

., -.c'" .... 

J Ut./ I 9 I 'tY7 

MEMORANDUM .:: ....... a·.=·: .. ., ... ~:- .. ; 

SUBJECT: Clean ~~ter ~;t.s~ction SOS: Effect cf Prior Citize; 
Suit Adjudic3ti-:>ns or s~~tle!tlents on t:n~t~d 3t3t-:s' 
Ability to Sue for Same Violations 

fROM: Gle"ln L. Unterberge:- -~· · 
Associate Enforcem~nt Counsel 

for Water 

TO: Regional Counsels 
Regions I - ~ 

The purpose of this memo is to clarify, in response to 
several inquiries that this office has received, the United 
States' position on the question of whether the federal 
gov~rnment is precluded from suing a violator in the face of a 
previous Clean Wat~r Act citizen enforcement suit adjudication 
or settlement with the same de~endant for the same violations. 
As indicat~d in the attached documents, our position is that the 
United States is in no way estopped from suing a violator (on 
the same violations) for separata or additional relief after a 
citiz·~n suit has been initiated or concluded. The maximum 
potential civil penalty liability of the defendant in the u.s. 
action would be the statutory maximum reduced by any civil 
penalty assessed in thP- earlier citizen suit which was actually 
paid into the U.S. Treasury for the same violations·. This 
position is supported and explaine~ in three attachments to 
this memo. 

Attachment One is ·the court's order dated March 16, 1987 
in Y..:;_S. v. Atlas Powder Company, IJ2£.:.., Civ. No. 86-6984 (E.D.Pa) 
The court holds that •the United States is not bound by settle­
m~nt agreements or judgments in cases to which it is not a 
party.• See· also Attachment Two, the United States\ memorandum 
in support of a Motion to Dismiss Atlas's Counterclaims, which 
asserts the general principle that the U.S. is not bound by the 
results of prior litigation by private p~rties over a given SP.t 
of violations because the u.s. has interests distinct fr~m 
those of any private citizens. The memorandum also quotes an 
excerpt from tbe Legislative History of the Water Quality Act 
of 19~7, whlch clarifies that the new WOA provision that 
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::>rovj_jes the Unite.j StH.·3s :!n o~port .. rnit:y t"') revie·.,. ·.-·,.;!\ ci.:'..z~:i 
suit :omplaints and consent j~ccees #ill :'\Jt cha~~~ :~: ~ci~~~~:~ 
th~t the U.S. is not.joun: by judgil\~nts i:i t,0s~ cases . 

.\ttach.ment T"'iree is a letter date•1 Aot'i"l L, ·19137 ::-J;n t:e 
Oep'i?:'t:me . .nt of Justice to the judge in Student ? 1.Jblic Interest 
Research Group of New Jersey v. Jersey Central ·Power and'""L"ight 
Co., Ci•r. ~o. 33-2840 ( O.N •. J.). Tl'\ is letter discusses in -. · 
detail t~~ non-pt"aclusion issue, wit; relevant case citations. 
The lettet' also emph~sizes that civil penalties ~ust be ::>ai1 to 
the U.S •. Treasury and th-~t 3ny monetary ?ayments ma1je "in- set':l~­
ment of citi~~~ suits ~~ich are n~t paid to the u.s. Treas~ry 
co not reduce a defenjant's ?Otential civil ~enalt/ li3bility 
in any future govarnment enforcement ~ction. T"'ie Dep~rt~ene. of 
Justice i5 routinely issuin~ letters suc'1 as this to 9arties :o 
)reposed CW.\ citiz~n suit settle~~nts ~hich purp0rt t~ bi,d the 
Unit:d States or to call e"')r payment of civil penalties to any 
r~cipi~nt other than the U.S. 'I'r~asury. 

If you h-:ive any questions on these or related citizen su~':. 
issues, pleas?. contact OEC~ Water Division attorney ~lizabeth Ojala 
at F'I'S 382-2949. 

Attachments ;\}~.;... ,\·.: ·· V---·\ 

~c: Susan Lepow 
David euente 
Ray Ludwis ~wsk·i 
Ann Shields 
James Elder 
Associat~ Enforcement Counsels 
Water Management Division Directors, Region I-X 
Water Division Attorneys 
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"Procedures tor Aqency Responses to Clean Water Act Citizen 
Suit Activity," dated June 15, 1989. 
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;- A i . ( s g U~ITED STATES ENVIRONMENTAL PROTECTION AGENCY 
~..... . ..~ . . . . WASHINGTON. D.C. 20460 
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MEMORANDUM 

.JM I 5 1938 QIFICE OF 
ElllFOllC:EMF.NT &1110 

COM~IA..C:E MOllllTOoll"'G 

SUijJECT: Procedures for Agency Responses .to Clean Water 
Act Citizen Enforcement Suit Activity 

FrtOM: Glenn L. Unterberger~ 
Associate Enforcement Counsel 

for water 

TO: Regional Counsels, Regions I~X 

Purpose 

James Eld~r, Director 
Office of Water Enforcement and ?ermits 

David Davis, Director 
Off ice of Wetlands Protection 

Susan t.epow 
Associate General Counsel 

for Water 

Ann Shields, section Chief 
Policy, Legislation and Special Litigation, 
Department of Justice 

The purpose of this memo is to set out the gener3l procedures 
to be followed by the Environmental ?rotection Agency, in con­
junction with the Department of Justice, in responding to and 
monitoring citizen enforcement suits brought under section 505 
of the Clean Water Act, 33 use 1365. 

This memo sQpersedes prior· guidance, issued by this office 
on October 4, 1985, concerning EPA t~acking of citizen suits. 
That guidance is now obsolete in light of recent amendments to 
Section 50·5 requiring citizen suit parties to send copies to 
.EPA and DOJ of complaints and proposed settlements, and in 
.light of EPA's new ability to bring adminis~r3tive penalty 

·actions and pre-empt potential citizen suits for civil penalties. 
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The guidance defines roles for various EPA and DOJ off ices in 
addressing matters relating to CWA citizen enforcement suits; 
however, this guidance in no way affects the fact that the 
Regions remain respons.ible for deciding whether a federar­
enforcement action is warranted to address the violations·at 
issue. 

Background 

Clean Water Act Section SOS(a)(l) authorizes any person 
wit~ standing to sue any person who is alleged to be in violation 
of certain Clean Water ~ct requirements, set out in CWA SSOS(f). 
In such lawsuits, the district courts have jurisdiction to 
enforce the Act and to apply appropriate civil penalties under 
CWA S309(d). Prior to filing enforcement suits under CWA 
SSOS(b)(l), howev~r, citizens must give "60-day notice" of the 
viol~tions to the Administrator; the State, and the alleged 
violator. These violation notices must be given in the 
manner prescribed by the Agency's regulations, found at 40 CFR 
135, which require that copies of the notices (sent via certified 
mail to the alleged violator) be mailed or delivered to the 
Administrator, tne Regional Administrator, the State, and the 
registered agent of corporate violators. ?art l35 provides 
that the date of service of· the notice is :he date of postmark. 

Through section 505, Congress has fa~ ioned a distinct 
role for priv-ate enforcement under the Clein Water Act. The 
purposes of the citizen suit provision are to spur and supplement 
government enforcement. The required 60-day violation notices 
are designed to provide the Administrator (or the State) the 
opportunity to undertake governmental enforcement action whet~ 
warranted, given Agency priorities and finite resource levels. 
Where the government does not pursue such action, the citizen 
enforcer with standing may act as a "private attorney general" 
and bring the lawsuit independently, for civil 9enalties and 
injunctive relief. 

Historically, in the majority of cases the regions 
have not initiated federal referrals as a result of citizen 
notices, and thus the citizens are allowed to serve· the cole of 
"supplemental" enforcers. This is reasonable in terms of 

·best use of the ~gency's finite resources, and the cGnsistent 
setting of federal enforcement priorities, ~hich should not 
necessarily ~e driven by citizen enforcement priorities. 

Experience suggests that private enforcement is useful in 
~elping to achieve Clean Water Act goals and to promote Clean 
water Act compliance. However, it is important for the Agency 
to monitor citizen lawsuits to the extent oossi~le to ensure 
proper construction of· regulatory requirements and avoid proble­

.matic judicial precedents. It is also a good idea for the 
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federal government to support the citizens where feasible, such 
as by filing amicus briefs in appellate courts, in order to 
advance our federal enforcement interests. E~amples of amicus 
curiae ~riefs which have been filed on behalf of citizens so far 
include those in Sierra Club v. Union Oil co. (9th Cir.), sierr3 
Club v. Shell Oil co., (5th Cir.), and Chesapeake Bay Foundation 
v. Gwaltney of Smithfield, Ltd. (4th Cir. ands. Ct.). 

Recent CWA Amendments Affecting Citizen Suits 

The Water ~uality Act (WQA) of 1987 amended the Clean 
Water Act, effective February 4, 1987, in two ways respecting 
citizen suit authorities and responsibilities. Generally, the 
amended CWA requires that the Administrator and the Attorney 
General receive copies of complaints and proposed consent 
decrees in citizen enforcement suits. In addition, citizen 
suits for civil penalties may now be precluded, in some cases, 
by administrative penalty actions. 

WQA SS04 provides as follows: 

Section SOS(c) .is amended by adding at the 
end thereof the following new paragraph: 

"(3) PROTECTION OF INTERES7~ OF UNITED 
STATES. - Whenever any action is orought 
under this section in a court of the United 
States, the plaintiff shall ser· ~ a copy of 
the complaint on the Attorney G~·:eral and 
the Administrator. No consent judgment 
shall be entered in an action in #hich the 
United States is not a party prior to 45 days 
following the receipt of a copy of the pro-
posed consent judgment by the Attorney General 
and the Administrator." 

OECM-Water Division and the Office of Water are presently 
working on proposed regulations to govern service Of the com­
plaints and consent decrees, which #ill be published in the 
Federal Register shortly. 

WQA Section 314 amends CWA 5309 (governing federal 
enforcement actions) to add new subsection (g), authorizing 
federal administrative penalty actions. New CWA S309(gJ(6)(A) 
and (B) provide that citizens may not bring civil penalty 
actions under Section 505 for the same violations for which (1) 
the secretary (Army Corps of EngineeLs) or the ~dministrator 
has commenced and is dili;ently prosecuting an administrative. 
action under Section 309(g); (2) the State has commenced and is 
diligently prosecutihg an action under ~ comparable state l~w: 
or (3) the secretary, Administrator or .state has issued a final 
order and the violator has paid a penalty ·under S309(g) or 
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comparable state law: unless (a) the citizen's complaint was 
filed prior to the commencement of the administrative action 
~ (b) the citizen's 60-day notice was given (in accordance ' 
with 40 CFR 135) prior to commencement of the administrative 
action, and the complaint was filed before the 120th day after · 
the· date on which the notice was given. 

Thus, under these new amendments, it will be necessary for 
the Agency to keep track of #hen citizen notices are served 
(i.e., postmarked), when complaints are filed, and when proposed 
consent decrees are received. Moreover, EPA and DOJ need to 
clarify procedures for deciding how, if at all, to review and 
respond to citizen enforcement activity. The following sets out 
the Agency's procedures, in conjunction with OOJ, to implement 
these responsibilities. · 

Procedures 

(l) Violation Notices 

. When EPA Headquarters receives a copy of a cit~zen 
viola~ion notice, the notica is routed to the Associate General 
Counsel for Water. That off ice logs in t~~ notice, files the 
original, and forwards copies of the notic~s to the Associate 
Enforcement Counsel for Water (OECM-Water ~ivision), and the 
Director of the Off ice of Water gnforceme~ and Permits, or the 
Director of the Office of Wetlands Protect .vn, as appro9riate. 
Under 40 CFR 135, each Regional Administrator must also receive 
a copy of the notice directly from the citizen; some regions 
have internal tracking syste~s, usually handled by the water 
Management Divisions. In addition, the Office of Wetlands 
Protection will forward Clean Water Act §404 notices to their 
courterparts at the Army corps of ~ngineers. 

Since late 1983, OEC~-Water has kept a region-by-region, 
chronological log of these citizen notices, recording the name of 
one notifier and the potential defendant, the location of the 
facility, and the date on the notice letter. (Recently, OGC 
has begun recording the "date of postmark," ~hich is the official 
date of service under the regulations.) 

In the regions, the general practice has been ·for wa~er 
Division personnel or Wetlands program personnel to investigate 
the compliance record of the noticed facility, and to contact 
the state (if the state runs an ·a~proved NPOES program) to 
inquire what·, if any, ehforcement action the state intends to 
take. The program office then makes a determination, with the 
~f fice of Regional counsel, as to #hether t? ini~iate a f~deral 
·enforcement action to address the alleg·ed ~aolat1ons. '!'~is 
memorandu~ is not intended to change the procedures the regions 
use to evaluat~ and respond to the notices. 
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(2) complaints 

As.in the case of violation notices, at Headquarters the 
complaints are routed through the Office of General counsel, to 
OECM-water Division and the appropriate program off ice. The 
Office of wetlands Protection will forward Clean water Act S404 
complaints to their counterparts at the Army Corps of Engineers. 
OECM-Water and the Off ice of Water are currently working together 
to amend 40 CFR 135 to include requirements relating to service 
of complaints on EPA and DOJ. ne expect 'these regulatory 
provisions to require citizen plaintiffs to send copies of 
complaints to the Regional Administrator in addition to the 
Administrator and the Attorney General. In the interim, OGC is 
sending copies to the Regional Counsels. OECM-Water Division 
~eeps a log of the citizen complaints. Attached for your 
information is a copy of the log which reflects citizen complaint 
activity through the end of fiscal year 1987. 

The regions will retain the authority to recommend whether 
to initiate a federal enforcement action against the citizen 
suit defendant (e.g., by intervention in the citizen suit, by 
filing a separate suit, or by commencing an administrative 
action) in order to address the defendant'3 violations. The 
regions will also normally have the lead o~ monitoring active 
~itizen suits from notice and filing to· co~clusion, within their 
discretion and as resources permit. ijowe ·~r, Headquarters 
will get involved in the citizen enforceme :~ action where 
national l~gal or policy issues arise which merit federal 
attention Cother than interven~ion as a party to address the 
underlying violations), and each Region is requested to notify 
OECM-Water Division whenever such an issue comes to the Region's 
attention. 

For example, Headquarters generally will take the Agency 
lead, working with the Policy, Legislation and Special Litigation 
(?LSL) Section of the Department of Justice, where issues of 
national law or policy arise #hich call for participation as 
amicus curiae in the dist~ict or appellate courts. In such 
situations, OECM-Water wiil be responsible for coordinating 
with PLSL, OGCwater, the appropriate Office of Regional Counsel, 
and the Office of Water to decide collectively Cl) whether govern­
ment action on a specific issue arising in a citizen suit is 
warranted, (2) what the government's action should be, and (3) 
what roles the participating offices will play in pursuing· any 
appropriate action. This type of participation might occur 
most often in the context of appeals from judgments in citizen 
suits. However, tne Agency will employ the same procedures in 
deciding whether and how to pursue Federal participation on the 
District court level. Examples of issues #hich the United 

"states has addressed to date in this context include the scope 
of the upset defense, whether the u.s. can be bound by sjttlements 
of suits between private parties, and .whether citizens may 

. pursue penalties for wholly past violations. 
7\-./~ 
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(3) con'@pt Decrees 

The proposed consent decrees, like the violation notice·s 
and the Complaints, are routed through the Off ice of General 
Counsel· to OECM-Water Division and the appropriate p~ogram 
office. The Office of Wetlands Protection will forward Clean 
Water Act 5404 proposed consent decrees to their counterparts 
at the Army Corps of Engineers. Until 40 CFR 135 is amended to 
require that copies be sent to the Regions also, OGC will send 
copies to the Regional counsels. OECM-Water Division keeps a 
log of these proposed consent decrees. Attached for your 
information is a copy of the log which reflects consent decree 
activity through the end of fiscal year 1987 •. . . 

Once a copy of a proposed consent decree is received, the 
United States has 45 days within whi~h to review the proposed 
consent decree and submit comments, if any. OECM-Water will 
solicit comments from the appropriate Office of Regional Counsel, 
to formulate the Agency's position on any issues which may 
arise in the citizen consent decree. Unless different.arrange­
ments are made (e.g., if Federal intervention is contemplated 
to obtain further relief), OECM-Water will take the lead for the 
Agency in coordinating with OOJ to formulate proper action by 
the United States in response to a propos~d consent decree, 
such as a comment letter to the court, wh~never necessary or 
advisable. · 

A region will have the opportunity, ~ its discretion and 
as resources allow, to of fer timely c~se-~pecif ic comments on 
the adequacy of relief in a proposed citizen suit settlement. 
OECM-Water will consider comments, if any, from the Region 
received within 35 days after the date the settlement is logged 
in by the Administrator's office. In any event, the United 
States is not obliged to offer any comments to the court. our 
position has consistently been that the federal government is 
not bound by the terms of citizen settlements or judgments, as 
the u.s. has interests distinct from any private litigants, and 
cannot be deprived of the opportunity to bring a subsequent 
action for more complete relief, should circumstances warrant. 

PLSL/DOJ will provide copies to OECM-Water and the 
appropriate Regional counsel of any correspondence submitted to 
the court·or parties in CWA citizen suits and wili work with 
designated EPA representatives in conducting any follow-up 
activity which·results. 

. If you have questions regarding this matt~r, ~lease contact 
David orelich of my staff at FTS 382-2949. 

Attachments 

cc: Regional Water Management ~ivision Oi~ectors. 
OECM-Water Attorneys 
Doug Cohen, DOJ 
Dan.Palmer (EDRS) 



VI. C .1. 

"Oil Spill Enforcement", dated January 8, 1974. outdated. 

,, - ·.,··· 



UNIT:::O STATES ENVIRONMENTAL ?ROTECTtON AGENC'!f 
WASHINGTON. O.C. zo.:so 

JAN- 8 1974 

· · ~nc··oF' 
OWClR~too 1.t10 cc:..•itr.AI. c:u:•sil-

Assistant Mminis-:rator for z..~.:er::s=ent an~ r.i:o~enl 
ea.m.seJ. 

Attaeh~d is a status rP.~?,:'t· of EPA Oil a:id ttazarcC?us Materials 
S!»i'll ~nforc~e~t a~..ions cQverinq t.'ie pe:ioc Jan~a-'"7 l to Octc:er l. 
l~1j· !t: snows a. great ~=~vemen~ over .last·year's reeo::-::!, 
alt.~~~;: s==~ ?.e~ions should ap~~ently be ~ore active. $cme Re-;i~~s 
Yi~·· ~ew · ae~on~ reported cay- be r~l.yinq on s:oc.q Coast Gua.::! · en!o::-:e­
ment :>roc:ra::s. ·. -A!l. Reqio:is shoUld senc :e t.'ie Coast Gua.r:! reeo::.s 
ta.a't 7.,o.uid ir.cilc:ate t.'i.e n1·-i:.er of enfor:~ent actiort!S taken anC. 't!le 
results. to d~te. This may present a more coc?le~e pictu:e of th.~ 
status of s~ill en:orce.r:ient ac~ivi~es. 

Z real!:e that lac:.~ of ::.ar.20·..,er a..eo:d ::-esou::es may resu!t. in t.'le 
ina.bili~y ~o.follow up oil S?ill re£er:al.s, pa::t.ic:ula:l7 in li;ht o: 
tae presen': ·~n:iO"rify !::lei."lc; ri;htly aceorC:ed to pe:::1it issua..""t::::e and 
follc;.J-~~.. ;1ha.t ·is needed, I .believe, is a :::ore effi:ii:?nt l:Se of 
t.~ose z.~:o=:eMent and Sl.!--.railla.~c~ .ind A.~alysis persor.::ei a.l.reacy 
YOr.}d .. ~; e::. e.l.l spill p:.-c:.ble::-s. It is pa::--..ict:la:ly i::?or:::mt -:hat 
Sur;~illa.r.ca·a~d >-~a11sis personnel -..o=k elosel7 with t~:or:eman~ 
sta!!s·to rJ.a.Ximi:e the nu~.!:>er of inv~sti~a~icns t!u.t ea..~ be c==?l~:ed 
and :ases tl-.a: ca.~ ~e p=epa:ed, in adcitio~ to t.~e vi:al job of oil 
s~ill el~~n-u?• ~~1~:ever r~~o:tQd spills ·car-~ot :e inves:~~ated by 
the ~~~i:::-.=.ant~l P=o:::~ion A;cn~· c= t~c U. 5. Cc~st Gu~..::-:, a • 
Sbc~iori 30S ;n!o::.a:ion.:~~~~se shoUld =a se~t to·ths diseh.-:i.r;~r. 
I:a·gi:.n;:.1 A..!=~nis:r3tc=s ._.are. deleqated t.":e aui:.1ic:!. ::r to aC.-:inist!!::-

· s.aetlon. 30~ in :~e &~=~ ~25~~~~zs r=~la:io~s, p.~ ... ulqa~~d ~.ay 22,. 
1~73 (Ja F~e:al ~~qis:ar 13531}. Yo~ should also er.e=u=a~e Sta~e 
~~~~e~es.tO p~~~ide EPA ~it~ evidence obtai~ed ~:cc Stat~· i.~vestiga:io~s. 
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Scee R:!qi~ns have already been successfully usinq Section 30a 
lette:s in thei: oil e.r..for:e::en': proc;=a.-'3. For t..'i.cs<! ..... r.o ha?e not:., 
a sui;ested· !o~.3.: is at':~=h~d ~hie:.~ sh~ul~ ~a hel;!~l, ~h.ich was 
prepared by He.....rj Steti~a. ?~gicnal cc=:a~t~ en ':his f~r::.at shculd 
be fc~~a:c!ed to ?-i:.1.t Joh.."lSon, wit.14 a co~y to Her.:y_ Stat.i::.a • 

. . 
'l'be follcwi.,q ;uiceli.~es should apply whe~ a Sect.icn.308 

.lettc: is sent t~ a disch.a.:;ar: 

· 1. Section 30S let~ers should be used when· a violate~ 
reports a spill whJ..ch E:A.is u."lable· to ·i."lvesti.;aca on s~er..e. 

2. ·Section jos let:e:s may also be used oc:asiona.l1y to 
Rp,Plecent :E:PA or St:ate i."lvestigations; .• · · .. ·· ... · 

3. Section 308 i:.for-...:ition recn:ests shcul.i not b.e u.t.i.l.i:ed . - . 
to investi~ate sit~ations wh.ich :::ay culm.i."late in c:~-~ p:csec~-~on. 

· 4. · Secti:n 308 lett.e:s must be posted by "ZtaqistE!red Hail. 
-- ll.at~-n Receipt Req\:ested." 

5 •. .zac.'i P.agion :i:".lst caref~ll7 ~ir:::ain a Io; .~:!icati:-; 
fer· each letter the date c.:..iled, the date recei•.red and t.~e date a 
:es~nse is due. 

• 
6. When a Section JOS letter is used, the Enf':::-:e:enc 

Division shoi.ild ~lan to exerc:ise.Sec~ion 309 sanct.ions if t.~e 
.violator fails to res?ond or if the response contai.'"ls false state­
me:;ts -- the falsit:{. of which c:a..'"l be est~lished. 

7. If the complete i~!or::iation sr•::::i.itted in :esponse to the 
latter indicates that a violation did occur, that evider.ce shculd be 
refer:-ed tc ~e CQast Guard as ~asis for a Sec::ion 311(~) (6) civil. 
penaity. 

·A eopy of the discharqer's response should be autei:3.tically 
sent to the ::=e:~~nc:y Ras?ons~ Branch in you: ~eqion. 

To ~rove oil S?ill en!::-:e:::ent proc:.:du:es ·wi~hir. !'.e-;i:ms, and. 
to sha:e suc:essf·.Jl ?.e;io~al tec:~'"li::st:es e.::on.; ?.e~ional sta£fs, we a.re 
p~~n."linq ·a meeti~g :c: a re~r~se~tativa of eac~ Oil En:::-eeo~nt staff 
an .. :f t\..,.. •- --· ... • .. -.s • : "'""~ -:-- ..... -e .. -r 00 S"""' s ei--s .. c::.. 0 ... -n:.. .. U""'""' .,l"I ._. ··~·- ............. ---:-r- -n -··- ---':t ..•. ··- :-'1 e .-........... , ~--- •-J •-' 
and '2l, l3i~, in ;\tlan--:.?., to =e eondueta:! ir: eocper.:ition wi~"l :he Oil 
and He:a:dous !'1.:l~arial~ !:li·.•isi::i.. An~· 3uq;estior.s !o= ?"ss.i!ila to?ics 



3 

tc:> be incl~~ed i:l t.~a a«;er~ s~o~~ :" Sl!~t -:o P!.=i=i~ O'Co::."lell, 
aeadc;:-~a=s~ This. will be a · ... "Qr!d.-:c; l~·:el r:.eeti.nq whi:.h. ·..1il.l !'oc-.:.s 
on legal. a.."ld i:l•;esti;ati.·;~ .s>:~:il.a-s. Cc.1st: Gi.:a.:: a..~::. Jt:s ::!c:~ C.!?a.::"":.­
:sn~ pa:--i.:!;:~t.i;:l is pl.:..-.~ed. We also pl.?.: -:o cU.sc\!SS t:..~a new OA 
spill. p:~ven1:ie~ requJ.a:.i=:u,.a.nd t.r.si: i-:-le::e.:c~:.i=~· 

=: .. CCC c::i.ro: 
Rea&r; 

ltic:.1' Jor.:son 
Be::...-7 S ::eti. -:a 
Pat:ic.ia C·:CC:".."":ell 
~sistan:: Ad.:ni.ni.~c:a:or for Air & Water Prog:ams 

IE.7'oh:son:d~k:l2/~9/7J 
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J1raft letter fqr .Regional ~.d~inistrators signatur! 

Gentlemen: 

·rhe Environmental Protection Agency has received a re~ort 
"that your ccr.:pany was involved in the disch.!rg; of a harmful 

t ... f · 1 ... . • I"! • ~ 11 . .. . - ... I.. quan 11.y o 01 , es .. 1ma1.e~ 1.0 i.;.; ga .o:-:s 1n .. o ~·;aters or .1.iie 
United States, to-\·lit: (na~e of water .. 1ay) near (city), (state) 
on· or.about (time, date) frc;;o a ltruck, pipeline or f~cillty) 
which you O\vn {or operate). · • 

The 1972 P.mendments to the Federal \·l.ltcr Pollution Control 
Act (hereinafter, the "Act") prohibits- the discharge of oil or 
a hazardous substance into or u~on the waters of the United States 

. in hannful quantities (33 u~s.c·. 1321(bj{3)]. Any owner or 
operator of a ves.sel or facility from which oi 1 or a hazardo:.zs 
substance is discharoed shall be assessed a civil penalty .er._ 
the Coast Guard of not more than $5,000 [33 U.S.C. l321(b}(6J]. 
The definition of harmful quantities of oi1 appears in Title 40, 
Code of Federal Regulations, Section 110.3. 

In order fer this.Agency to carry out its responsibilities 
under the Act; you are required under aut~~rity 6f Section 303 
of the Act (33 U.S.C. §1.218) to subr:ti.t a-·ietter of explanation. 
including the specific ir.formati.on liste·d in Attachment A.. 

The letter of explanation ~ust be submitted to: tEnforce­
ment Director, Region address) within fourteen. (14) days of 
receipt of this letter. It must be signed by a duly a~thorized 
official of the corporation or company. The information. sub­
mitted will be considered in evaluating whether the oil spill 
violated Section 311. (Please note that your reply in ·no way 
constitutes ir.:nediate notification of a spill to the appropriate 
federal agency, as required by Section 31l(b)(5).) Section·30S 
of the Act (33 U ... S.C. §1319) provides civil and criminal penal.ties 
for failure to submit information ·require.: under Section 308 .. 
and criminal penalties for knowingly making a fa1se statei:tent 
in any su~ission under Section 308. 

If you have any questi ~ns pl ease .cor.t?ct ("name L Attorney 
Legal Branc~. Enforcement DiviBion, at (ph:ne number). 

Sincerely y~urs, 



VI.C. 2. 

"Civil Penalties Collected for Violations of 40 C.F.R. Part 112" -
Transmittal to USCG Districts of Deposit in Revolving Fund Account, dated 
December 24, 1974. outdated. 





. UNITED ST.ATES ENVIRCNf'.11EN·: AL PR07EC7!0N AGCNCY 
WASHINGTON. r: C. 2.01\Gi> 

To: Re~ional Enforcement Directors 

From: Director, En!or:er.:en:. Division 

S~jec":: Civil ?enal:ies Collec:.ed :or v:.ol.;:i.:ions of .;o C7R ?a:t·ll2 -
T=ansrni :.-:al t::o use:; Dis-::-ic:..s !or ~e5lOSi:. i:I :tevol,•Ji:"!~ :unC: 
Ac:ount 

Civil ?~nal:ias co!lec~'d !~r viola:ions of t~~ s~bs~::.ion3 o~ 
section ;ll a.nd :e-;ulaticns issued ?Urs~ant to sc:tion Zll c! :~~ :.·TP~~ 
a:-e bei:ic; Cc.pos;!.teC: i:i. the re,rol·.ri:ic; :u::d est:a:Ol.:.shed :y· sec~ion 31! (~:} 
of the !'WPCA wnic:h reacis a.s follows: 

"(kl ':'he=e is here!)y aut!'lori:ed :o :ie a.t::::-:priated to 
a :-evol·1i~g f".lnd to :ie es't~li.shed i:i the T=easury net i:o 
exceed S35,0CO,OCO t::o car-:y =~t :.he 9rovisions of s~b~c=~ions 
(cl, Cdl, (iJ, an~ Cl) of this ~ec:.io~. ~~Y o:.~er f~~ds 

raceiv~d by the Uni:eci States un~er :~is sec:icn sha:l ~lso 
be deposited i~ said :u:id for s~ch ~~:-;o~~s. All ~u~~ ar~r:­
priaced to, er dep~sited in, sa!d :und shall =a~ain availa~le 
until ex;e:tced. 

In comp liar.ct! ;.;i :.~ :!4e :ore-;oing, ci,·1il ?or.al :ies co:!e:c:.ec for 
violations of ~?A's Oil ?oll~:ion ?:-aven~ion ~e;ulgtion3, ~O c:~ ?~=~ :12, 
a:e co be :o:-.1ardcd, by the !?A :-ec;ic~al o!!i::s, :o :~c ~ai:i o:::.:e of 
the U.S. Coas~ Guarc ~ist:ic:. ;.;i':.~in ;.;hich :ho ~iclation cc:~=-=~ci, :or 

. inc:.l.~sion i:l t.he Coclst G1,1a:d 's :e•1cl•Jinc; fu!"ld account i:?st.:lblished l'U.:'SUnnt 
to section 3ll{k) of the !'WPC.~. The !ollowing pr~cedures shoulcl :ie follo•ed: 

(l) Checks in !'ayment cf t!'\e civil ?enalt:/ sh-:iu::! l:c :n~·~~~ 

::iayci.ble to the "Uni:ed Sta::as c! Arne:ic.a." c:-:oc~:.:; ~.~de ::.:.·1<1cl~ 

to ":::.?A.,'' "Tre:isurc:- oE the U.S.," et:. ~l:"~ .:.c:r.~i'.;;~i::l~ so !.:r;c; 
as tho amount o~ t~c check is the same ~s the civil ~~~~lcy. 
09 ~ cndo:-sa any Si.!Cl'l ·:hac!<s. 

-.: - .... ..; 
"'-~--



(.:l) r~..:-g.:.l numa and u~iJL"'..::S:i of owr:c::-/op1.;:'i.\t.c: 
cha:gcd w~ :h the viol.:i tio11. 

(!;,I Dute anc:! n~turc ·< ·1L:)l;,~inn, i11r.:l·1·li1Hr ·l 

cit.ltion oE t:ic ral~·;ant s~ . .:i:!.!:::.r._, .c11~d ~~'.::!l."\t•n·y 

provi~iC:"\::5. ( ~. e., :ai.:.~.!:~ ·.:.:; h.l•19 S~ 1:: ? !.i:..:t i:"l 
violat!c~ c: 40 C:R ?a:: ll~.2). 

(c) S?A ~cqion~l C~!!ce !n!or:cman: !~L~ ~um~cr. 
(ell Dc1i:c of c~eck, n.:.~c cf ~;~r.t;, ..:im,.,1111:: r,( c:·icd~. 

(c) 1\ :;ta:c:nant :h.:t t:ia c:ic~k i$ :icinc; f''~·.·fi'lr:kd 

'for deposit i~ :he ~.s. Cease Guard's rcvolvi~~ ~und, and 

( 3) At times :~e !?A ?ar~ ll2 violation ~il! have as l. -­.. .:. 
jCn'!sis fac'!s gstablishim; ot:.er l.:.w 'li.ol" tions. · ':!!~o=: t!'le ?a:-: l!.2 
~iolAtion rc~ul:cd !:om !ac'!s ~stablishi~; ano:her ~~c:!arc1l l~w vio­
lation, includi~g but not li~i=~~ :o th~ F~?:A's ~c~ti~n 311 
~revisions rela:ing =~ oi: spil~s o= :a:.:~=~ t~ ~o~~:y, iccnt~­

fi~~tion dat3 en the other Fede:~l law viola~ion, for :h~ ~ur;ose 

o: uvci:in~ ;ossi~l~ co~:!~c~~' shou~: ~e i~c:~cc: i~ ~~e :=unsmi:~~l 

to ~he :JSC~ . 

.. ' 
{ 4) Whe=e :!le ·.1:.0.1.a ~ion, ::r 'Nhic~ 4:~e ehe~}: Wa:; ~u!:..~i ~~ed, 

is also =~e basis !or a ref~::al =~ a U.S. At:or~ev. =~a u.s. 
A-c-:or':"ley s.hauld '!:le i!"lf:~.eC. of '::-.t! C.i!:i;::os.:. :.ic.n o: t~e ~?~ c:.·1il 
penal:y proceeding. 
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;Attach:r.er.~ A 

WUTE~} STA.TES 
. . . 

.. ENVI or,, ... ->i-·AL p6o-Ec-·o·· 11 r.E"1c·1 ., ........ ::. •• 1 ·- l ! l ·' f"\~ &f ' 

Report of Oil or Hazardous Mat;rial Ois!=harge 

The follo~·:ing ir.fc:-~ation is su:::iitted c::mcerning a discharge of 
oil or haz?rdcus mat:rial: 

1~ Time and date of dischar9e. 

2. Locat.ion of dischaige, in:h~dingi 

a. na~e of municip~lity and sta~e; 

b. · name and ·address of industry or cor.ITT.arcial. establ ish:nant 
at which the ~ischarge occurred, if applicable; 

.... ·. ·.• . . 

. ·, ........ . . - e.: · distance from receiving waterNay; .. 

3. ·Type of material discharged . 

. · .. 4. Quantity .discharged. 

!_.: · s: Quantity of material which eventually reached the· receiving 
· ··.. waterway, and date and time·it was discovered • 

. 6. Type of vessel or facility (ship, barge, storage tank, tank 
truck, etc.) in which the oi·l \v~s origi~a11y containe~. 

7. ·Describe in detail .,.,hat actua11.Y ca~sed the disc~arge. 

S •. Name and address of owner of facj1ity causing the discharge. 

'· 9." · r:ar.1e. and address. of operator of facility caus_i~g the discharge. 

10. 

11~ 

Describe damage to the environm~rrt. 
. 

Des:ribe s:ec~ the above named owner er ocerator took. to 
clean up the' spilled oil and dates· and ti~es step~ w~re taken. 

12. ·Actions by comp~ny to mitigate damage to the envi~on~ent. 

13. Measures ~aken by your com~ar.y to prevent future spiils . . 



15. 

16. 

17 •· 

18. 

. 2 

Li.st.th~ federal and !:tat: agencies. if any, to \·:hich_·.·th~ 
O\·mer or operator na::ied in 8 and 9 above reported thi._s di-4 
charge. Show the agency, its location, th2 date and ti~e~ 
of the notification, ar.d the. official. contacted. · 

list the na:??es and ac!dr~sses of pers~:is you bel i e'.-s ha'."'e 
kno\·r1edgl? of the facts surrou:idir.g "this incident. 

Na.~e and address of person c~~pleting this_.report. 

Your. re1atio~:hip, if any, to o· .. ·ri~r or cp~rat~:-. 

List other infcr:-=iation \·:hicn you 'wish to bring to th2 at~entic:. 
of EPA. For example, number employ_ed by the firm. 

The above answers are· true to the best of my knowledge and bel i.cf. 

Oat~ of ·Signature: -------

Signature of person co~pletiRg 
this report. . 



VI.C. 3. 

"Spill Prevention Control and Countermeasure (SPCC) Plan Program", dated 
April 23, 1975. outdated. 
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-::cm: Ac-::.:•c; Cept:"C.:t ~ssis4:.arr: Aci..-:t.:.~.is~:-ac~r =·== :·:at.~: :::: .. =::i::2~~c:1:. 

Su!:ljec~: 

Di=ec4:o:- :or Oil and :-:a·za::ous 1·!a. :.er:.a!.s Con~==~ :ii ~tis io:-: 

S['i:.l ?::!vention Cont:ol ar.: Ccu.-:-:e:::ia.asu:e (S?•.::) 
?lan P::og:ar.t 

':'his :ne:::c::ar.d~-n cova:s a :-:.u.~e= ::f s:c: ~'r::i9::~ issues 
::-aisec at ~~e Ma:ch 27-28 joint meeting o: E::wi:or:::"lent.al 
~~e=;~ncy D::ar.c~ and Enfo:::ernent Oivisior. repre~cntat.ivcs 
;_n Sar. t:a.nc:isco. 

Scve::al !i.e-;ions nr'? c:msicier:.nq · t!1~ <:rar.zrni!:::aion r;: \•'<lr:~ .L1;;-
1 e,. .. .,._s "'"' ":t:can"" o= g"·1i.·-"' no-"c"'' -o v"o'·-;on- o•" S"t ..... ---i·J;,.,.._ 
- ---• W• ,._ '-• 91 , t ~ - ••"':' '-• - \. - .... ~-- ..:t .... j;--\.. _1.,;:,• ---

men~s .lnd obt:ainin; c::~p!.iance wi .:!'lout: goi::q :hrou::;!1 :h~ .:i ·:~l. 
pe~al-:y assessr.tent procedu:es. The wa:::ling le:':!!:: C:.e•1ic~ ·,:a;.; 
disc-.isse: ·:igo:ously a c t:hl! San ?":3r.::isc:o ::iee :i.:ig wi :h ~t.:.·~nq 
ar;t:.-r.e~-:.s ma.de Cot.!l !or an<"! :.qe.i.~s-: ·,1a~=-~~ le:.:e:s. l\f~o= 

caref~l c:or.si~e:a~ion we have dec:i:ed :hac wa:~i~g !e==~=~ a:e 
u.·mecessa.ry and ~hou.:.; not. ::e u~ed. T!'1.c J?:'efc:::~ci ~=c::o'.i\!=c, 

upor. det:ec:-cion o! a viol<'!ticn, i.s to iss:.:.e a notice o! vi:.•la:ion 
wich a propos.ozd. civil penal-:y. The notice of vio.!.aeicn •dll got 
the at':cnticn and compliance response ~::~m :~e owner or c~era~o= 
fast:C1!r ':han· a. w~:r.ing l~t.t;er. .;s apJ?rc~riat:e, tha ~enal t;·,: cc::n 
ce c:ompro::ii.scd clowr. to u much smaller !i;u:c ()!' WCl:l "J:=!d ci 1. :.r••Jr.t!".~r. 
'rhe :iot:ice c~ ~1iolc1tiCi'\, ·.-1t1cn u::cd i::. ·-l~ls ~"nae:, has tll': 

ac!van :.ages c: a -..'a::'lino; lei: :.?r ~i;-: pro·;i·.:lt.:s :-.~ere c: l.:~-.: ·,::.. :.: 1 :lP 

loss of tii::e. 

. .. 



!: is :..rr.por-:ar:e ':~.:>..c e,_·er-1cne c:or.~cc-:a:! ·.·ii:l~ ~;!~e c~·..,·il 

pe~~l:.y !6ear:.:i:;s !!~cvi-=.ec fer :.,., 40 c.: .? .. ·Pa:~ ll'l ~r.:~:-.­

sta.::d. :.~at c.~ese :taa~~:1gs a:-'! := :e i~fe~:;!.. -:!1·:~· :'1~ 

~e ~elC. in an e:::.c~ or e::n!Q;:~nca :'Oe::t 'Ji:.": -:~c :.:1:auci:.n;:s:a 
of a :ot:~:i.ne mc;:e<:inq. :~o fcca.:. :C!c:o:d is :-.c-:L~.!iS"-:/. :··c: 
\!.-:Cue attan':icr. neeQ :e qi'ren :o ~:ie :3.t:rz:ia.l.!.:1 o: :clo'lane~ 
of s~aeements or ev:.=cnc:~ o::~red by· ,ar:~c:i~an:3. Th~ 
rule!S ~f cvi"C.c;:nc:e 3r.:;loy~ in e::~-:::c:r.lS a.~: !o::::al h~:.:i:~:;:; 
are :iot appropri.:l.~e :or ~<i:t 1!4 c:iv!.l ~er.al ty h.1.!a:i::c;z. ~!o 

c::-::ss e.xcuninaci~n is :-ccr:.:i:'ed. ':'~a :::.c a.nc! :csc,~r:os of 
?.e~ional at:or~e~·s invo:·1ecl wi:.'i. :.'i.ese :i.e.ar:..~<;s sho~.lci :-c 
kep~ :o a ~ini:n:m. 

!~ shou.!.C be no~o~ ::~at: :.'-.c ::ras!.C:i~·; C!:!!ct:a: at: Cl =!.~1il 

pena.l ty hearinc; c:an ::aisc as ·.o1e.l: as ~owe: ~ :=e~e3.aci c:i ·: U 
penal :.y • 

Sac~ion ll4. 6 o! che c:i•.ril ;:enal c1· :egul~tion: :?=~·:i:k·!l 
:.i.a-:. :he ?::esi:!i::c; o~::.:e: ::ay !:>e any .i::.c=cy :.:i ~A ~·:ho i:.:i~ 

nC? r==ic= c=nnec-:.:.=11 ·.-•i-:!--.· :~e :ase. Tw :tain-:ain ari a=:toz;!Lc:~ 
Of :air.'lCS: anc iz::p&r":i~.l.:.:-/ 1 ?.e-;:.o~al :0LC::1i::iz::a.eo:s !i~ou::i !10t 

a~poi:r'! ~1fo=:err.e:i.~ Ui•ris:..on :i:ec~:,.rs o~ ·=~:.i:iil: ~,1!=:ec~~:1t: 
Oi•.ri.2 icn super.rise:"'/ :-..ar:.c~nel. S l..~ila.:!:1, i: is des i:..·nl:ile :~ 

a·roi~ at:i'Oi:itir.c; ~·iacar ~n.::r:e=ent A'C':C:':teys. 3at!:~US·: e: ~~·: 
ir.!er::al.:.. :y cf :..'i9 h9.!.:i:-ii a.n:· 1!.~e rcl.c::i '4·e.l y si:.;l'3 :a:£:.:-:r:= ilJ• :i :.~:~s 
of ehe ~=esiC:i~q C!fic:er, ,;qenc:y .~Cii.~is~:at..::1e !:a·.-1 .Jt:c~e!i s:~ou:: 
:ic: ::e asked co c::inci'.JC:":. :.~cse ~ca::.::..-~c;s. ThA ::cs: :\!si:ci::.:..~ 

eandi:a:.es !or Presi.:ii::9 o::!:ers &:e ~~:.Or:\e~1 s i:i ~~e !~C!e~=::~.:. 
C:iu~scl' s C!f .:.ce. Also a.c:~~ :.a.ble, al :..=icu<;:t ~:. :ll sorne .1.c::o:..: e f 
t:..:.:e a~pea.:a.nc:e o: i:r.pCJ.r~i~l..i :1, are :n!=rca.~·utr. 4: :, i "':.s=.c~ ~ :-:: ::-.ci·a 
wo::k~~; i.~ non-wa~c: ~r=~:a.:::s s~c~ as ai: a.~C. ~~s~.:.c:.:cs. 

The des;i.ra.bi:i:j' o! '!~t~!.isl-.i:tc; ~a4:ie:ial c:::i~e:-:.a ~r·r ·J··t.L!'-:l.::i:t 

asses.;ment of :i•.ril ;enal:ias wa.s Ci:.sc:.:ssaa ~'= ':!·c :;~:i ;-·:-.:i:::.:.;:~~ 

:neec::.:~;, ou-: :'\O ccnc!.~s:.c:'l ·,:~s :ilac~cC.. li!e ha.vc d1.:c:.·.;"='··.! -:: -..·i:::n .. 
'! 1 - ., 1 • ............ • ~ ··""' ..... • - • " " ~ .. '"",. .... • • c·· · -1· ,;· •· 1: - : · . ea.c:~ar-!!rs-:-.fl';':.:in.i- ·.,:o-::.~ -:---::- .. o ~c ... __ .. ,_ .. c ,,,,_ -···-- ........ ·-. _ .-.: •. il 
wcul~ l:)e :!es:.:C\!:)l.a an=., i! so, -:o see up ~ :nQ:::.:: :: so1:-.c cl':.!"'.•<!.:: 
sys-ce::s :o: ..:ni:::-::1" e.:.v:..: ?'3r.~: :~' asses!'::te~:. 



·""'••n .... - ., --
CoW:lt as to •1:het!:c: fe~e:al, s:at:e;, o= .!.oc:~.l. :.:.c:..!..:.:.:.cs 

a.:e s~jec: to S?CC r~c:,ui:~m~~':.S has ::::een rciisaC. :.::ccal.!S~ t~c:! 

de!i."'lit.:.on of "?e:~·::n'' in 3e-:-;.:.on-3ll C.ces ~c:; c:·:p.!.i:i.:.!.:,.· 
include fedc:a!,. stace, an~ !ocal enci:ies. Our i:l:::;:c~~=icn 
of sec:ion lll and chc S?CC :cg~la:ions .:.s :hac local~ si:n:~. 
and federal en:i:ics ~ subjoc: to s?cc plan ?r<::pa:ni:.:.:n 
and i=.;:letr.e1i~ation !."equi=ements. .~ Geni:?:a.l. =~1.!n.:.~:' s lcgcll 
me::.oranc!'.:m ~o :his effec-: will ::e disc=:..=utaci si"lc::l:t. 

!ncl~sion of ~ni~~l and V~cctab:a C.:.ls i~ S~c~i:n Z:! ~cfi~i~~on 
of ".Oil'' 

At.::1.chcd ar!! :::>I.!: le:~e:s C..:.sc'.!.!l:.li:lg :he :.ncl.1,;sicir~ c :' 
animal ar.ci • .,~;Clta.b.le cils in :!-..e sec:ion Jll. :cfi:li~i~n ..,: 
"oil." Z~A and the ;; .s. Coast ~ua.=:: hcl•1e a.l.·.·:ay~ c.:;:a::ed 
s;:ills of ·:'lo:l-.='!t:.-ole-.:::t basQC: oils a.s s'.:.!l:c:~ ~::: :he -:i·:i.: 
;:e.'\al ty a.."'lci :.leant.:~ p:~visions o.t sec~ion 3ll. Howeve:- ,· :ha 
!!a.ticna! aro.i.ler c:::uncil and si:nila.: orc;aniz.:cions ha'le ~uc:;:;.on~ci 
this inte,r::ire-:.a~ion, anc!. as a res;Jl:, ::tany u::e:s of "nimc:il 
~-~ ~ t-'-1~ •1- ~ ··o- •fllll ,... ... ;,.... . .. ~, .: ... c:·:u-_.;. .•• , !'"'; ........ vi.:qe c:..J-1:;· o ... ~ ari.: .......... c: ... ~!:'--.. r.co .-1 ...... l ••. c -- ':'"- rci;: .. -~--cr.s 
ar.d have no: s...;.;mi :-:i?e !'C!~".les:s fc-:: e;c-:3nsion:-: of :i.6c !o:: 
C·o-··li· ...... ,..e "T" .. :..•s Tan .. --,, c. 1975 1c .. -c ... "l"tl ~·•-~ ,.. • ...:r,·,. _, ,,.. .. •u::-'° a.•- • -•• •~- W \.9--- ., I - I - -- - '' ~ • ...,..._,_ ;, ":.~ ._ •-'-~-

:=?.;' s posi :icn :hat: r.cn-,::e :::ole?.:."'l oils ~ iJ•clt.:cl-:?-i in :;!ic 
sci::ion 3ll de!ini:icr. of ''1'.il" "1~d :h.i:: ~;:.i.:ic?!l -"lncl 'l'!<;,r·.;;:z..l:-!.·: 
oi.!. •.i:::c:s a.::e sl.WjC?c: to the s~cc plcln ,!=o!'ep.:ir.ition .l::il i;!lri:c.;:r::r:n:'1-
::-.•on -e ... ··•-.. - ...... -~ o-=·,,,,, .. _ l1~ - - -:.-- --··-··-- '-' --- - --·. 

You ·.-1i!.l note i.n :-t.r. r.i::,•s .Jar.ua.r1 9 lec:oi· anc :~!.:}~ Jc:;1•3on's 
!e!:~.:a.r.1 J l~t.t:ar :~a~, i:t ·.rie'" o! the :;cc.:l fai 4:.!i '!!f~~-:s ,,: ::~1e 
ani=..al ar.d v~gei:a.ble c;..il use.r:l ':.o det.e::::i~e whe':.!'le: -.::.el.: f a~i.l.i :.:.::s 
are s_·~j ec-: ':.o t:.~e ~rCC =cagulat:.icr.s, •.:c ·,1ill c:~ns.:.ci~: ::cqu'!s~s fo: 
ex~sr.s:=.ons of :.i::\e for co~pliance =ec:~ived. !=orn ..:se:s o.: nc-:n-tlat=c!.e1,;.~ 

based oils. Sue:, . raquc~:s should be ~!?~roved in cases ·.o1hc:e 
t..1.e :e~ues~or can det:tons-::ate his ::-eason~le belief 1:!°1Clt he 
was not sl.!bjcc: to :he·SPCC ?:'C~~a:n a.~d ~i~ :~:::i ::::r.::ti:~=:l: 

:o c:err.r'l~, !ul.!. y wi :.!1 3PCC rcquirell"cntz. Ci ·ji.!. !·.-:naj -:.ic.s :c r. 
failu:a to ::cquia~t ~=·:t:.ansions 'of ti:nc ~ in .:ic:cn1::l.11:::..;.: wi ~d ~!·.: 
ti:ne:acle set:. out:. in ?'l!"t ll~, ~houlc! no-: !J'!? .:.r.ipo~~~d i:i •.:.;;csc 
Sl.·.-...... ons ""ar• ll2 ··l.·' 1 :.,.. "me"',.:"·d -o ,-1- ... ~:: .. ·,_;'\"t .,:.c ... w&s.•• . • • ..., .•. -- .,,'Ii wAl .,,_.., - - ~·--•r .. cm..-·· •. 
Ite;icn~l· Acir..i:lis:=" ::er!; h<i'la ':hi!· aut.!1c~i ~~· . t;o ·gr an c !:uc:1 
cl:t'.=nsions !or app=o~:~a:~ re·a.sc:ts i~ .a<.!::.:.:.:.:.-i to ::~cJ.c !.ist·:·~1 

in !ll2. ~ (.f) Any gra1~t c! a~=.:.~!.on~l :=.;.!!! ~!lo~!.d l':::>·1o·:.·l.c ::r 



VI.C.4. 

"Penalty Assessment Procedures under Section 3ll(j)(2)", dated March 29, 
1976. outdated. 



UNITED STA I ES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON. D.C. 20460 

• r n 1' · ·· ,.. ~ .) MA I\ J I ~) 

OFFICE 01" e:r;FORCC:MENT 

MEMO RAND UH 

SUBJECT:· Penalty Assessment Procedures Under Section 3ll(j) (2) 

FROM: Assistant Administrator for Enforcement 

TO: Regional Enforcement Directors 

On December 2, 1975, the Associate General Counsel for Water 
informed me of the case, United States v. Indeoendent Eulk Transcort, 
~., 394 F. Supp. 1319, 8 ERC 1202, (S.O.N.'{. May 29, 1975), in 
which Judge Frankel found that the requirement in section 3ll(b) (6) 
that penalties be assessed only after "notice and opportunity for a 
hearing" was violated because both in the he'aring and in the appeal 
to the Commandant "matters not disclosed to defendant became pa.rt 
of the Agency's case record and basis for decision." 

Similarly, penalty assessment procedures under section 3ll(j) (2) 
for violation of SPCC regulations (40. CFR Part 112) must also provide 
"notice and an opportunity for a hearinq." Thus, the ruling in 
Indeoendent Bulk Transport is applicable to section 3ll(j) (2) pro­
ceedings. In order to ass~re that this situation does not recur, 
the following pr9cedures must be followed: 

"l. Before the hearing, the defendant must be given copies 
of all materials which have been or will be submitted to the Presiding 
Officer. If the mate.rials are too voluminous to make this practicable, 
the defendant or his attorney must be notified of an opi?ortunity to 
review all such materials and make copies at their expense. The 
materials or the opportunity to review and copy them must be provided 
in sufficient time before the hearing to allow the ··defendant a 
reasonable opportunity to review and prepare to refute them. 

"2. At no time may there be any ~ parte communication con­
cerning the case between the Presiding Officer and any EPA ereployee 
or agent engaged in the performance of investigation or prosecuting 
functions." 

.If you have any 
please let me.know. 
in this matter. 

' 

other suggestions to improve this procedure, 
Thank you for your assistance and cooperation 

/} i r' ;'Ji I' ... 



v1.c.s. 

"Memorandum of Understanding Between the U.S. Coast Guard and the EPA", 
dated August 24, 1979. outdated. 





DEPARTMENT OF TRANSPORTATION 
MAILING ADDRESS: 

UNITED STATES COAST GUARD U.S.COASTGUARD(G-LMl/81) 
WASHINGTON. C.C. 20590 

Mr. Marvin B. Durning 
Assistant Administrator for 

Environmental Protection Agency 
401 M Street, S. W. 
Washington, D.C. 20460 

Dear Mr. Durning: 

PHONE: (202) 426-1527 

16460 

il 4 AUG t~iB 

I am signing the Memorandum of Understanding concerning the Assessment of Civil 
Penalties for Discharges of Oil and Hazardou~ Substances Under Section 311 of the 
Clean Water Act with the understanding that the Coast Guard and EPA have 
agreed that either agency may terminate this agreement 90 days after having given 
notice to the other agency of its intent to so terminate. 

~p~~I) 
LIMIT 

55 
It'•• lew we 
can lhoe with. 

Sincerely, 

)!.91 



a. any indication of misconduct or lack of reasonable care on the part of 
the owner, operator, or person in charge with respect to the discharge or with 
respect to the failure on the part of the owner, operator, or ·person in charge to 
adhere to the guidance of the OSC regarding clean-up· or any policies, procedures, 
guidelines, or regulations applicable to clean-up; 

b. any discharge incident other than a threat for which payments are 
made or to be made from the section 3U(k) fund pursuant to 33 CFR section 
1~3.407, except where no discharger has been identified; 

c. any indication of prior violations by the discharger of any provision of 
the CW A, or violations of provisions of the CW A other .than section 3U(b)(6) CW A 
occurring at the time of the discharge, such as violations of a section 402 permit; 

d. any discharge incident (other than a threat) as defined in 40 CFR 
section 1510.5 (1) which requires activation (by full or limited assembly, or by 
tele9hone) of the Regional Response Team as required by · 40 CFR section 
1510.34(d), as amended; and · 

.. 
e. any discharge involving human injury or evacuation, damage to plant or 

animal life, or contamination of water supply or underground aquifers. 

Other referrals to the EPA may be made on a discretionary basis. 

lthm:.., L3 ))1.J)!\\ I·" 
Assistant Administrator for 

Enforcement, 
United States Environmental 

Protection Agency 



MEMORANDUM OF UNDERSTANDING BETWEEN THE ENVIRONMENTAL 
PROTECTION AGENCY AND THE UNITED STATES COAST GUARD . 

CONCERNING THE ASSESSMENT OF CIVIL PENALTIES FOR DISCHARGES 
OF OIL AND DESIGNATED HAZARDOUS SUBSTANCES UNDER 

SECTION 311 OF THE CLEAN WATER ACT (33 USC 1321) 

The United States Environmental Protection Agency (EPA) and the United 
States Coast Guard (USCG) have determined that it is necessary to establish 
procedures pursuant to which decisions may be made: 

(1) Whether a discharge of a designated hazardous substance is excluded 
from the application of the civil penalty procedures prescribed by section 

. 3U(b)(6) of the Clean Water Act (CWA); and -

(2) Whether action will be taken under paragraph (A) or under paragraph 
(B) of section 3ll(b)(6) CW A to impose a penalty for the discharge of a 
designated hazardous substance not so excluded. 

The EPA and the USCG agree that decisions as to whether a discharge of 
a designated hazardous substance is excluded from the application of section 
3ll(b)(6) CW A will be made initially by the EPA in cases evidencing particular 
potential violation gravity, i.e., meeting criteria set out in section III of this 
memorandum. In all other cases the decision will be made initially by the agency 
providing the On Scene Coordinator to the discharge incident. When a decision is 
made that a discharge is excluded, penalty action under section 3U(b)(6) CWA will 
be withheld. 

The EPA and the USCG agree that decisions as to whether action will be 
initiated to impose civil penalties under paragraph (B) of section 3ll(b)(6) CW A, will 
be made by the EPA. Cases involving USCG responses, which evidence particular 
potential violation gravity, i.e., meeting criteria set out in section Ill of this 
memorandum, will ·be transmitted to the EPA for its consideration. In all cases 
where EPA determines that it is appropriate to initiate civil penalty action under 
paragraph (B) of section 3U(b)(6) CWA, the USCG will withhold the initiation of 
civil penalty action under p~agraph (A) of section 31l(b)(6) CW A. 

This memorandum establishes policies, procedures, and guidelines 
concerning the responsibilities of the EPA and the USCG in carrying out the 
foregoing agreement. 

The respective responsibilities of each agency specified in this 
memorandum may be delegated to their respective subordinates consistent with 
established procedures. " 

c 

The EPA and the USCG will review the implementation of this 
memorandum at least one year from the effective date of 40 CFR Part 117 or 
sooner if agreed to by both agencies, and will make any changes to the policy, 
procedures,and guidelines set forth herein which are agreed to by both agencies. 

-- ___ , ~ . •. . 
... -· 





SECTION 1 

GENERAL 

Th.e amendment of 2 November 1978 to section 311 CWA (Public Law 
95-576) excluded certain discharges of hazardous substances from the application 
of section -3ll(b)(6) CW A. The discharges so excluded are: (a) discharges in 
compliance with a section 402 CWA permit, (b) . discharges resulting from 
circumstances identified and reviewed and made a part of the public record with 
respect to a permit issued or modified under section 402 CWA, and subject to a 
condition in such permit, and (c) continuous or anticipated ir:ttermittent discharges 
from a point source, identified in a permit or permit applicati'On under section 402 
Cl'V A, which are caused by events occurring within the scope of relevant operating 
or treatment systems. -

. _ In addition, this amendment created two methods for penalizing 
discharges of hazardous substances. The first, which already· existed as section 
3ll(b)(6) CW A prior to the amendment, authorizes the USCG to assess a civil 
penalty not to exceed $5,000 for the discharge of oil or a designated hazardous 
substance (section 3ll(b)(G)(A)). The_ second method, created by the new 
amendment, provides that the EPA, through the Department of Justice, may 
initiate a civil action in Federal district court for penalties not to exceed $50,000 
per spill of hazardous substance, unless such discharge is the result of willful 
negligence or willful misconduct, in which case the penalty shall not exceed 
$250,000 (section 3ll(b)(6)(B)). -

The legislative history accompanying the amendment makes clear that 
Congress intended to create a dual option system for penalizing discharges of 
hazardous substances under section 3ll(b)(6) CWA. A discharger of a designated 
hazardous substance can be enalized under para aoh (A) or araQ:ra h (B), but not 
both• The EP e that araO'ra -h B does not a o o 01 

discharges. The USCG will continue to assess oil discharge penalties 
administratively under paragraph (A). 

SECTION ll 

COORDINATION 

When a spill of a designated hazardous substance occurs, the On Scene 
Coordinator (OSC) will prepare a factual report of the incident. At the minimum, 
the report will address those criteria set forth in section III, of this memorandum. 

The OSC will submit this report within 60 days of the spill incident. The 
OSC will submit the report to the District. Commander when he is a USCG OSC, 
and to the Regional Administrator, when he is an EPA OSC. 

, -'"'I ·-. I 
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When the District Commander reviews. the USCG OSC's report and 
determines that one or more of the criteria set forth in section Ill, below is 
applicable to that case, the entire record of that case will be ref erred to the EPA 
Regional Administrator for review. In addition the District Commander will refer 
the entire record of: 

(a} any other case involving a discharge of a designated hazardous 
substance from a point source subject to a section 402 permit or permit 
.application, which, prior to or after the commencement of penalty action, 
the USCG determines is excluded from the application of section 3ll(b){6) 
CWA; and 

(b) any other case which, the District Commander considers appropriate 
for possible application of section 3ll(b)(6)(B) CW A. .... -

When the Regional Administrator receives a case, either from an EPA 
OSC or upon referral from the District Comman~er, he will determine: 

(a) whether the case is excluded from the application of section 3ll(b)(6) 
CW A, and, if not, · · 

. ' 

(b) whether a civil penalty action under section 3ll(b)(6)(B) CW A will be 
initiated. 

The Regional Administrator will make these determinations within 90 days of his 
receipt of referral documents and will notify the District Commander promptly of 
t_he determinations in cases which have been ref erred. If the Regional 
Administrator determines that an action under section 3ll(b)(6)(B) CW A will be 
initiated, the case will be prepared in the EPA Regional Office and forwarded to 
the Department of Justice (DOJ) in accordance with established EPA case referral 
procedures. 

If the Regional Administrator determines that the discharge is not 
excluded from the application of section 3ll(b)(6) CWA and that paragraph (B) 
action is inappropriate, or if EPA Headquarters declines to ref er a Regional case, 
EPA will return the case to the USCG for appropriate action under paragraph (A). · · 

Upon request, each Agency will make available to the other any or all 
cases, files, and records, including OSC reports and official determinations, 
regarding decisions concerning exclusions or the imposition of section 3ll(b}(6)(A) or 
(B) penalties. Where there is disagreement as to the disposition of a particular 
case, the District Commander and the Regional Administrator will consult to 
resolve the matter. If necessary, the matter will be submitted to the respective 
Agency Headquarters for final resolution. 

... 
SECTION III 

CRITERIA 

The USCG and the EPA agree that if one or more of the following criteria 
exists, the District Commander will refer the case to the Regional Administrator 
in accordance with section Il of this memorandum: 

...... (. 



UNITED .STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. 0.C. 20460 

AUG l 6 1979 

Admiral John B. Hayes 
Commandant, United States Coast Guard 
United States Coast Guard Headquarters Building 
2100 2nd Street S.W. 
Washington, D. c. 20590 

Dear Admiral Hayes: 

. OFFICE OF ENFORCEMENT 

I am signing the Memorandum of Understanding concern!ng 

the Assessment of Civil Penalties for Discharges of Oil and 

Hazardous Substances Under Section 311 of the Clean Water Act 

with the understanding that the Coast Guard and EPA have 

agreed that either agency may terminate this agreement 90 

days after having given notice to the other agency of its 

intent to so terminate. 

Sincerely yours, 

/111 A,1~ t. ~ t'l-vv1 ,_.,_if 
Marvin B. Durning 



") ,,.-~ ! 
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"Jurisdiction over Intermittent Streams under § 311 of the CWA", dated 
March 4, 1981. 
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S!m.JLCT~ Juri.saicticn Ove: Lnte:r:::ittent ~t.r"u':ic :.:adcr ~.Jll of 
tnc Cl~dn ~at~r Act 

~d~ard h. Kurcnt 
Director, tnforce~cnt Divi~ion (E:;-JJJ) 

'l.'v: Louise ~. J~cob$ 
Di?:ector, £11forcc.zen~ !JiVi:i:i.on, ~~e')ion iw'!I 

~he 2n~ C~a~e Gu~r~ Oi~tric~, St. ~~ULZ, hi&~ou~i, h~~ c~iu~~ 
tn~ issue of whethnr ~l~~n ~~tcr Act Juri~diction ~~1 oc acsert~d 
over a seanonaJ. dralnc'l~e course ,,_t:1ct1. at tnc t1i'EW1 of t.he k.:pi.ll, 
contained only incec!.littcnt pool:. of water nut wr.ich at ot~Ltit: 

·ti:.atts flo\ls to a n01mec year-roL:nd w1u.tttrcoo.irse. !t; h.as o~en :;ui:J­
c;es ted that the racant J.Oth Circuit opinion i.n tir.ite..1 !;ta·teg v. 
'l'cxas Pir.e. Lin~ Co::e_a_rl_Y- prcv idt!'~ etui;hori cy for c~1e pt.·oµw~ i tion­
tLnt unless a ~ajy of uater i: a ·~unni~~" ar •fluwin~· ~truac 
at the: tir::c of a spill, ie Co.J?mct t-c :m.bjcct t.o S3ll Clean t•!atc.:r 
~ct jurisdiction • 

Tbc Tc~8~ ?i~e Lina c~3c involved en oil upill fro~ a 
pipeline that v~s otruc~ by 6 bullJ04er. S~for~ the tl~ coulJ 
be r.hut ~ff, ap?roximately 60~ ~~rrQl~ of oil escaped. The oil 
spilled into en ulln~na\!!tl tribut.lry Qf a ra.:amod c:roe~, · wn.i~!i diu­
charyed into another nc:i~cd c:r<:t:k, wnic:h wAs a trioutary oc a 
navi~able river. Tbc record At trial indicated that there vaa 
a s~al1 flow of water in tbc unno~ec ~ributary, ~ut there wan 
no evidcnc:o thae the otl1.ar stroa.am \'/ere or were not f low1ny • 
'Ihc Feder~l Court tor tbe Rastern D1strict1 of O~laho:ua held 
th4t th~ Pedaral W•ler ?~llu~ion Control Act (F*~CA) ~pplien 
ta tributaries ot navi9able \'lacer& rQt;i1.=dlea!l cf ... ·hcther there 
is ca c:cntinuou:i tlo"' :>f w"t~r throu·:1h ti1e tr1i.>~t..sr1cs t.=> t.he 
navi~a~le wateri 

• • • ~he c;ourt i.~ o( t.hc: ovinic11 th:it t!'!C: 
i'WPCc\ A.':'=lla!ilen t..l; o t l 'J 7 2 a re '1P!' .l. i.c • .11' l~ t.o 
t~u tribut~ri~~ of n~v~q~ble ~dter~ and that 
thi:J is so rcj~rdl.:~b .::>t wilet:Hic tr.ere: is a 
~ontinuouu flow ot •gtcr ~rora the pain~ cf 

; ....... 



an oil S?ill, ti.cCUo.Jh an~l inter1ned.1.:.t.o 
t.~ ibut"'r ica an~ \lVt:"ntu\lil:;,r ll6 to ndv 1,;a!:'~l,,; 
water~ ~t the sp~ci~ic ~i~c of ~~ oil ~~ill. 
hater Vd~ flowin; in enc unn~~cd.Lr1~ut~r1 of 
t!t<? £~c::d .Hiv~r, " n.r.ri:;ablc riv-.::r, . ..,,ls ~l1J.:.rly 
one o~ .. t~e l.lclti.!rG of tuc Jni~c·l St~."tr.:s" 
within tnc ~aaning of 11362(7), and u~a 
tlHn·cforo one o~ the •n..avi~ja.!:tl~ ~'1t.l.!r3 uf the 
~nit~d ~tatan• u~Jer SlJ2l(bJ(J) ••• ~.s. v. 
'l'~'l<3S Piee Linc Co'.'T'.p~ny, i:1o. 7i-uJ-<.. 

A~on9 the issue~ on ~ppeal to the 10th Circuit uas whether 
the di.ach.wr9e of oil involvea '.t'1:> i11to •:i<Jvi·;able S1ater:i• wit;hin 
tbc ~eaniuq of the PMPCA. =he l~th Circu~t ~ft!r~cd the ~i~:rict 
court's ju~isdictional findin~: 

While there 1~ nothin~ in thia record to 
show the effect on iat£::=-nt.ato co:iu:::.crcll of 
this unnA;.i~cl t:-il.:ut.~ry, uithout quest.ion it. 
13 w 1th in th~ i tatcndc;;.! ccvc·ra~ic o: t!'lc f~-:;c;~. 
It was flo~1ng a $r-~ll ~~ount ut w~~&r ~t the 
ti:ne of the S1>ill. Whc.:ther er n.::t the f lov 
conti:iucd into tbe !wJ :u ver .st. that ti,le, 
it obviously woul~ durinq ~i9n1:icdnt. · 
rainfall. 

Tha lan9u~go in t~c Tc~a~ Pinc.Linc decisicn, to tho effect! 
til"1t tt.e unna:icd tributary illt.ll \.:Ulch tm:l oil w~t. sl71ille:d ~1as 
!lowi:19 at the ti:.~e. cf t!l<! spill, h.:ss rc,ce:ntl..y b1.'-Cn citt?u ::iy ·.:ome · 
p.irties uz autho~·it;i !or the prQposir.ion cnat unlci.Hl a uooy vi 
water 1~ a •runninn• or •:1owinQ• ~tr~am at tho ti~o of a &uill, 
it cannot be uuoje~t to ~311 Cl~an ~ater Act jurisdiction. · 
Ho01cvcr, this interpret:ition is by no i>lcDna d ictat.o.i cy .. the 
laa;ua9e cf tho J.Cl!l Circuit decision. •'-lthcu:;h 1.t is n.'.:>1:ed in 
Lho cecision that the bo~iy into which oil ~as spilled ~an f lowin9 
Cit the ti;e of tho tlisch&Ar~e, it iis not at all nocessary to 
construe this es the essential juriadictional fact in th~ case. 
A perouasive argument can bo mch.1e that the ·Courc iJOUl~ have 
4ffirmod the federal 9overnment•s jurisdictionwl ~otermination 
in Texas Pioe L1nG eve!n absent a sbouiny that WAtar va& fJ.cr.iinq 
c:it U-:e ti::o of t!ae :api!l, particul~rly. oincc it ruled chat 1t 
~"..A~cs no dif!erence whether thd reccivin~ w~~cr bo~y is or is not 
di:achar~1nrJ \.later conti.::\ucusl.y into 4 conncct;cd ''"tor course at 
ti1~ ~i:tl of a Sl'il.l. f• . .>r pur~~csc~ of Cletln O'{ilter ,;ct juri!i<lict.icn. 

- ' -



In ll.·,- ..... ,,,;· t·:,, r.·; .. J.'···u1't•· Ot r.'•.::-. •.• ..• .,, ... ~ .,l· •.. ,,, ;.i·1e ,:,.C;,,l··,l.., 
'.J •.,. '-• A&'-' -• .. ..- ':! J - - =~~~:-~ ..... !'!..~ ···- ""''- • _, .. ; 'I 

please tA~c not~ tbc:•t lt c:jnc:.inu~z to.~".'-.': tt·10 !:·u~;i.tion nL tL·~ 
~niorcE"ru\!nt i.J1vi:>i:;~ t:rl.Jt intcr.~i:~cn~ '-",'!t1.:r cc.:Jr-:c.·:i i.-.:1ich .:..r;:: 
t:>o11dc:.i and :i~:l-t.l,:;•1i~~ &lt -w:!;t:: ti.:·'~ v: ..-, :-:~·l.il 4lC•~ !';u!':jr.:c: t.~ :,.Jll 
ju::iscictivn. •:;:i:.. r.;o!:iit.Hm i:J ~uH.:.C-r-t~J ;.;"1 ~i'.<! .i.<.!·:;.i..~lc.:.t.ivr: 
ni.t1C;;)~y ~i t!1e l'\C'L ~/ .-:w by c.:.sc .L.,,;:. ~/ /\ii'/ ;url:3Ci.:::i:H:cll 
...!i~:;utcs \·dth t.iiC w.~. c.;.,~;:;t Gi.:.::&rd 1.:0llCCt"!li:?·J 'i:.:~i!-i r~."l.t~:: 
;;houlu cc al.rcct:c·.i t~ ..;.;;rr:r· !~?J:;s ...:.( ~:i~' ~ ci.£1.i. 

Al ~ discussion cf le~islAtivo hi~tory in ~~ited ~tate~..:!.:.,_ 
Ashl~nd Oil and ~r~nsport~tion Co., 50' P.Zd lJ17 (1979), anJ 
unit.(:(} ~tcitco v. i.io.lldna, J'lj t'. :..•up~. (•u!:., E.i7«:.;.7j ·(;i.v;· 1-·1a. 
·i::.ri-l J .icr f•ropo~itiOiltF.at Congress lnt.cnc!cd •w a tors uf the . 
Unitou !:;t'1tcs• to ruach to ttae full c::~t.cnt p<:.r:i.::i::.:i~lu under 
the ~onstitu~ion. 

I 

!:_/ §.£!. United !;tates v. Phelps L>od~:c Corpornti".!l• J!ll F • .:,,upp. 
lldl (C. Ar1~. lj7S) for the ~ro~o~1cJ.cn tllat tho ~~~CA ~xtcnds 
to 4ll pollu tant3 which aru di~cn.:ir;cd into &:ny wuter-..1~}· 1 in­
clucUtHJ nor~.ally \Jry c.rrcyou, \'ti:erQ 'rny water .\•l~ich :d.'.)ht !lo;.; 
ti1ercin could re.a:ionabl;f end up .i.n dr.y ~o~:,· <..>f water, to •hict1 
or in which tbcrc is ~~me pu~li~ !ntercs~. 

c.:c: .i\c·.;ional Eu£\lrccrr.c:nt td. i: isicn Directors 

- j .. 
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"EPA Authority to Seek Court Imposed Civil Penalties Under Section 
311(b)(6) of the CWA", dated November 19, 1984. outdated. 





MEMO RAN DUH 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON. O.C. Z0460 

NOV I 9 iS24 
01".l"ICE 01" 

GICNl!:RAL COUN.5£&. 

SUBJECT: EPA Authority to Seek Court Imposed Civil Penalties 
Under Section 3ll(b)(6)(B) of The Clean Water Act 

FROM: Ephraim S. King~~ /£_ 
Attorney · /' 
Solid Waste and Emergency Response Division (LE-132S) 

TO: Lisa K. Friedman 
Associate General Counsel 
Solid Waste and Emergency Response Division (LE-132S) 

ISSUE PRESENTED 

Region X has requested a legal opinion regarding whether 
Section 3ll(b)(6)(B) of the Clean Water Act (CWA) grants EPA 
the authority to seek court imposed civil penalties for oil 
discharges. · 

CONCLUSION 

A· literal reading of Section 3ll(b)(6)(B) suggests that 
the Agency may have such authority. A review of the legislative 
history of that provision, however, indicates that it was enacted 
by Congress to modify the Section 311 hazardous substance pr.ogram 
only. Consistent with this indication of Congressional intent, 
EPA has taken the position in an August 29, 1979 Memorandum of 
Understanding (MOU) with the United States Coast Guard (USCG) 
that suoparagraph ( B) "does not apply to oil discharges." 44 
Fed. Reg. 50785 (August 29, 1979). The Agency has taken the 
same position in its hazardous substance regulations. 40 
C.F.R. §117.22(b) (1983), 44 Fed. Reg. 50774 (August 29, 1979), 
44 Fed. Reg. 10277 (February 16; 1979). On the basis of relevant 
legislative history, EPA's role in proposing and interpreting 
the 1978 amendments which added this subparagraph to Section 311 
and a review of relevant case law, I believe that the better 
interpretation of Section 3ll(b)(6)(B) is that EPA does not 
have authority to seek court imposed civil penalties relating 
to discharges of oil. 
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DISCUSSION 

A. Statutorv Language 

Subsections 311(b)(6)(A) and (B) of the CWA provide a two 
tier penalty system administered jointly by the United States 
Coast Guard and EPA. Under subparagraph (A), the Coast Guard 
has exclusive authority to impose administrative penalties for 
discharges of oil and hazardous substances up to $5,000. 
Under· subparagraph (B), EPA has exclusive authority to commence 
civil actions for penalties up to $50,000, and in those situations 
involving "willful negligence" or "willful misconduct" up to 
$250,000. . . 

Subparagraph (A) of section 311(b)(6) provides that any 
owner, operator, or person in charge of a facility or a vessel 
"from which oil or· as·hazardous substance is discharged ••• 
shall be assessed a civil penalty by the Secretary of the 
department in which the Coast Guard is operating of not more 
than $5,000 for each offense." (emphasis added.) Subparagraph 
(A) clearly provides the Coast Guard with authority to impose 
administrative penalties for discharges of hazardous substances 
and oil. 

Subparagraph (B) provides that "[t]he Administrator, taking 
into account the gravity of the offense, and the standard of 
care manifested by the owner, operator, or person in charge, 
ma commence a civil action a ainst anv such person sub'ect to 
a oena tv un er su oaragrao A ••• • empnasis aode • Since 
the penalties unaer subparagraph (A) apply to discharges of both 
hazardous substances and discharges of oil, it would appear, 
based solely on the language of Section 3ll(b)(6), that the 
Administrator may_ seek civil penalties not only for discharges· 
of hazardous substances but also for discharges of oil. .. 

B. Legislative.His~o~t 

l. Introduction 

The. 1978 Amendments to the c;1A added the penalty provisions 
of subparagraph (B) to Section 311 and also deleted certain 
other penalty provisions which had been established by the 
1972 Amendments to the CWA. The legislative history of these 
two sets of amendments indicates that -- notwithstanding the 
language of the statute -- Congress intended EPA's authority 
under subparagraph (B) to extend only to hazardous substance 
discharges. 
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2. The 1972 Amendments to the Clean Water Act 

. · ~ :i the 1972 Amer:~ments to. the CWA, Congress establishd 
clean-up liability provisions and penalty pro'visions for the 
discharge of oil and.hazardous substances. The provisions 
relating to discharges of oil imposed liability upon the . 
discharger for the costs of cleanup, removal, and mitigation 
·incurred by the Government under Section 3ll(c) and (f) and 
authorized the Coast Guard to impose adminiscr~tive penalties 
up to $5, 000 per discharge. ·· . 
' ' The provisions relating to discharges of h·azardous substances 
were somewhat more complicated. Congress distinguished between 
hazardous substances on the basis of whether they were "removable" 
or "non-remcvable". For "removable" hazardous substances, the 
adminis:rative pen3lty and cleanup liability provisions outlined 
above applied int~~ same way under the same sections 3ll(b)(6), 
(c), and (f). Howe·,;er, for hazardous substances that were 
"non-removable"· (and for which the cleanup liability provisions 
were therefore inapplicable), Congress authorized EPA to seek 
court-imposed p~nalties under Section 3ll(b)(2)(B). Under 
this subsection, EPA was required to determine which designated 

.. hazardous substances could be removed and, for those that 
coulci not, establish penalties of increasing severity which were 
designed to deter such discharges. The penalties which could 
be imposed by EPA under Section 3ll(b)(2)(B) were intended to 
act as an economic incentive for a higher standard of care in 
the handling of non-removable hazardous substances 11 and, 
therefore, were muc ·, higher than those authorized for the 
Coast Guard under Section 3ll(b)(6). 1:_/ 

In its regulations implementing Section 3ll(b)(2)(B), 
EPA interpreted the term "removable" narrowly to mean only 
those substances that could physically be removed from water. ll 
For unlawfL~ discharges of such removable substances, the . 
Agency stated that the cleanup liability provisions of Section 
3ll(c) and (f) would apply. For discharges of substances 
which could not_ be physically removed from water but which 

];./ Cong. Rec. 518995 (daily ed., October 14, 1978) (remarks 
of Senator Mus~:ie); Senate Environment and Public Works 

Committee, ·s. Rep. r~o. 92-414, 93rd Cong., 1st Sess. 66 (1971). 

1:_/ For the first two years following enactment of Clean Water 
Act Amendments, the penalties were not to exceed _$50,000 per 
discharge incident. Upon expiration of that period, the penalty 
was increased not to exceed $5,000,000 .for the discharge of 
non-removable hazardous substances from vessels, and $500,000 
from facilities. · 

ll 43 Fed. Reg. 10488 (March 13, 1978). 
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were, nonetheless, susceptible to mitigation action to min1m1ze 
the damage, EPA's hazardous substance regulations provided 
that they were subject to both the cleanup l.iability provi.sions 
of sections 3ll(c) and (f) as well as the deterrent penalty 
provisions of section 3ll(b)(2)(B). 

These regulations (as well as other Section 311 regulations) 
were challenged by the Manufacturing Chemists Association in 
federal district court. Manufacturing Chemists Association 
v. Costle, 455 F. Supp. 968 (W.D. La. 1978). The court held 
that EPA 1 s regulations subjecting contain discharges to both 
clean-up liability and deterrent penalty provisions created "a 
system of penalties which fulfills.not in the slightest the 
original legislative intent." Id. at 977. As the basis for 
its ruling, the court relied on-the Section 3ll(a)(8) definition 
of "removable" which· explicitly includes "such other acts as 
may be necessary to minimize or mitigate damage ••• " The court 
also referred to a February 18, 1978 letter from Senator Muskie, 
which stated: 

Unfortunately, EPA's regulations on this subject 
are deficient •••• [T]hey do not make a distinction 
between those hazardous substances which can and 
cannot be removed from water. The statute clearly 
intended that the distinction be made in order 
to determine whether a spill of a hazardous substance 
would be subject to a cleanup·· liability provision 
or the deterrent penalty. provision. Id. at 979. 

3. The 1978 Amendments to the Clean Water Act· 

The Manufacturing Chemists Association case triggered the 
introduction ot a number of Senate amenciments to Section 311. 
These amendments were added by the Senat~ to H.R. 12140, an EPA 
research and development reauthorization bill, which had already 
passed the House. 

The Senate amendments made three major changes in the 
Section 311 penalty provisions. First, they redesignated 
Section 3ll(b)(6) ~- the Coast Guard administrative penalty 
provision for discharges of oil and hazardous substances -- as 
Section 3ll(b)(6)(A). Second, they deleted Section 3ll(b)(2)(B) 
(the court imposed penalty authority which was keyed to the 
"removability" of hazardous substance discharges). Third, the 
amendments established a new court-imposed penalty authority 
under which the Administrator was authorized to commence a 
civil action for penalties of up .to $50,000 against "any such 
person subject to the penalty under Section 3ll(b)(6)(A)." It 
is this provision which was enacted as Section 3ll(b)(6)(B). 

Congress' intent in adding Section 3ll(b)(6)(B) was discussed 
during Senate and House floor debates on the amendments to 
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H.R. 12140. The legislative history on the purpose of the 
penalty provision is remarkably consistent on both sides of 
Congress and focuses exclusively on i~s application to hazardpus 
substance discharges. · 

Senator Muskie expl~ined the addition of· Section 3ll(b)(6)(B) 
as foll.ows: 

[T]he amendment would establish two options for oena­
lizin dischar ers of hazardous subscances. The first 
option, w ic is a reaay in t e statute Section 3ll(b) 
(6)(A)] consists of an administratively assessed penalty 
of .up to $5, 000 for each violation. The second ootion 
wo~ld be a civil a~tion in Federal District Court tor 
enalties not to exceed $50,000 er violation, unless 

the isc arge was the resu t ot wi l u neg igence or 
misconduct, in which case the penalty maximum would be 
$250,000 per discharge. The amendment specifies the 
factors the court would assess in establishing the 
penalty. Cong. Rec. 518995 (daily ed., October 14, 
1978) (emphasis added.) 

Senator Stafford, the sponsor of the amendment opened his 
own explanatory comments by inserting into the record without 
objection a letter from EPA's Assistant Administrator for 
Water and Hazardous Materials, Mr. Thomas Jorling, to Senator 
Muskie. In that letter, Mr. Jorling explained the impact of 
the Manufacturin2 Chemists Association decision and requested 
that the Senate consider adding to tne House R&D bill, H.R. 
12140, a "non-controversial legislative proposal" which would 
resolve the issues ruled on by the Court. Id. at 519257. With 
respect to the question of hazardous substance penalties, Mr. 
Jorling explained the purpose of Section 3ll(b)(6)(B) as 
follows: · · · , 

The amendments we propose basically place hazardous 
substances on a par with oil in how they relate to 
the major components of Section 311, with one major 
exception. Rather than the $5,000 pen~lty limit 
on oil, the limit for hazardous discharges would be 
$50,000. Id. (emphasis added.) · 

Following his insertion of EPA's letter into the 
record, Senator Stafford elaborated at greater length on the 
purpose of Section 3ll(b)(6)(B): 

[T]he changes place hazardous substances 
on a par with oil in their relation to the 
major components of Section 311, exceot that 
the ma~i~um civil oenaltv for their aiscnarge 
would be S50,000, comoared with $5,000 tor oil •••• 
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The $50,000 maximum involves a significant reduction 
from the existing $500;ooo liability for facilities 
and $5,000,000 liability for vessels. Id., at 519258 
(emphasis added.) ~ 

Senator Stafford's explanation 4/ appears· to reflect an 
intention that Section 3ll(b)(6)(B)-replace the hazardous . 
substance deterrent penalty provisions of Section 3ll(b)(2)(B) 
contained in the 1972 Act. The first paragraph of his comments 
indicates that the penalties for discharges of hazardous substances 
and oil were intended to be different: $50,000 for hazardous 
substances "compared with $5,000 for oil." The second paragraph 
makes clear that while Section 3ll(b)(6)(B) represents a "reduction" 
in the 1972 hazardous substance deterrent penalties, it is in no 
way intended to eliminate them or fundamentally change their 
original application and purpose. 

On the House siae, Representative Breaux introduced the 
Senate amendments to R.R. 12140 with general explanatory comments 
similar to those of Senators Muskie and Stafford. He explained 
that "the bill amends Section 311 of the Act to provide for a 
program of notification, cleanup, and oenalties for the dischar~e 
of hazardous substances" and that it "would amend Section 311 
in such a way as to meet the court's concerns ••• ". Cong. Rec., 
H. 13599 (daily ed., October 14, 1978) (emphasis added). 
Representative Johnson, Chairman of the House Committee on 
Public Works and Transportaton, also spoke in favor of the 
bill and explained that "R.R. 12140 would amend Section 311 of 
the Federal Water Pollution Control Act concerning the regulation 
of hazardous substances." Id. at 13599. Chairman Johnson also in­
troduced into the record a Tetter received from EPA Assistant Admin­
istrator for Water and Hazardous Haterials, Mr. Thomas Jorling, 
which further explained the need for such legislation in terms 
almost identical. to the letter received by Senator Muskie. 

C. Memorandum of Understanding And Imolementing Regulations 

EPA and the Coast Guard executed a Memorandum of Understand­
ing which established procedures under which the two agencies 
would determine whether a hazardous substance discharge.should 
appropriately be subject to any 3ll(b)(6) penalty and, if so, 
whether it should be a Coast Guard adminstrative penalty or an 
EPA civil action penalty. (44 Fed. Reg. 50785, August 29, 
1979). The MOU refers to Congress' intent to create a dual 
option system for penalizing discharges of hazardous substances 
under either Section 3ll(b)(6)(A) or Section 3ll(b)(6)(B). 
On the question of whether Section 3ll(b)(6)(B) applies to 
discharges of oil, Section I of the MOU simply concludes with 
the stat·ement that "The EPA and .the USCG agree that paragraph 
(B) does not apply to oil discharges." Id. 

This view was concurred in by Senator Muskie. 
Rec., suora at 518996 

Cong. 
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While no furthe.r explanation of the basis for this agreement 
is contained in the MOU, EPA's proposed rulemaking to implement 
Section 3ll(b)(6)(B) specifically addresses the point: 

The legislati~e history supporting the November 2, 
1978 amendment does not demonstrate an intent to 
change the penalty structure under Section 311 for 

·oil spill situations. Therefore, EPA does not . 
intend to apply the 3ll(b)(6)(B) penalty to discharges 
of oil." 44 Fed~ Reg. 10277 (February 16, 1979). 

The Agency addressed this issue a second time in promulgating 
the final rule implementing the 1978 amendments to the Clean Water 
Act. In a response to one commenter's suggestion that section 
3ll(b)(6)(B) be applied to discharges of oil, EPA again concluded 
that: 

The legislative history clearly indicates that 
the Section 3ll(b)(6)(B) penalty option only 
be used for discharges of hazardous substances. 
44 Fed. Reg. 50774, (August 29, 1979.) 

n. Arialvsis 
The fundamental issue raised by Region Xis whether, in 

interpreting Section 3ll(b)(6)(B), the "plain meaning" of the 
provision should control, or alternatively whether further 
reference to legislative history, contemperanous Agency interpre­
tations, and Agency regulations should be considered. 

A basic tenent of statutory construction is that statutes are 
to be interpreted in accordance with their "plain meaning." 
The relevance of _the "plain meaning" rule is well recognized 
and is often relied upon by the courts. This rule was explained 
by the Supreme Court in Caminetti v. United States, 242 U.S. 
470 (1917): 

It is elementary that the meaning of a statute 
must, in the first instance, be sought in the 
ianguage in which the Act is frameci, and if that 
is plain, and if the law is within the constitutional 
authority of the lawmaking body which passed it, 
the sole funccion of the courts is to enforce it 
according to its terms. 242 U.S. at 485. 

As well known and often cited as this fundamental principle 
is, it ·is equally well recognized that the rule is by no means 
inviolate. In United States v. A~erican Trucking Association 
l!!.£·· 310 U.S. 534 ~1940), the Supreme Court mace clear that: 

When aid to construction of the meaning of words, 
as used in the statute, is available, there certainly 
can be no 'rule of law' which forbids its use, 
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however clear the words may appear on 'superficial 
examination.' 310 U.S. 543-44 (citation 
omitted) 

The tension between these two rules of .statutory interpre­
tation continues to be reflected in the court's treatment of 
this issue up to the present day. Statutory construction 
cases reflect a. struggle between the recognition, on the one 
hand, that Congress cannot craft words to address every contingency 
and, on the other, an understanding that extrinsic interpretive 
materials, such as legislative history, are susceptible to 
manipulation for partisan purposes and, accordingly, may be 
unreliable. 2./ 

In the period following American Trucking, a number of 
different approaches to resolving this conilict have developed. 
In some cases, the courts appear to look back to a strict 
interpretation of the Caminetti approach. 6/ In other cases, 
the courts have fashioned a more liberal interpretation of the 
plain meaning rule; allowing conside~ation of legislative 
history where statutory language is ambiguous. 11 Yet another 

~I See e.g., United States v. Public.Utilities Commission, 
!4! U.S. 295 (1~53) (Jackson, J., concurring);.Gemsco v. 

L. Metcalfe Walling, 324 U.S. 244 (1953); National Small 
Shioments Trafric Conference, Inc. v. Civil Aeronautics Board, 
618 F.2d 819, 828 (D.C. Cir. 1980) ("[W)e note that interest 
groups who fail to persuade a majority of the Congress to accept 
particular statutory language often are able to have ·inserted 
in the legislative history of the statute statements favorable 
to their position, in the hope that they can persuade a court 
to construe the statutory language in light of these state1nt:!nts. 
This development underscores the importance of following · 
unambiguous statutory language absent clear contrary evidence 
of leg_islative history.") 

§../ see,~-· Nationa1·~ailroad·Passenger·coro:; ·ec·a1. v. 
~tion1l Association or Railroad Passengers, 414 U S. 

453 (1974); Gemsco v. L. Metcalre Walling, 324 U.S. 244 (1953). 

1.1 See~·· United.States v. Public Utilities Commission, 
"545" U.S. 295 315-16 {1953) ("where the languac;t::! .:md purpose 

of the questioned statute is clear, courts, oi course, follow 
the legislative direction in interpret:ation. Where t:~e wo~ds 
are ambiguous, the judiciary may properly us~-~~7 ~e.sislative 
history to reaci1 a conclusion.");. Dembv v. Scnweilcer, 671 F.2d 
507 (D.C. Cir. 1981); :Lawrence v.·. Staat.s,·6_f:+q_F~2d._~27 (D.C. 
Cir. 1981); United.States v. United Sta~e~ Steel Coru., 482 
F 2d 439 444 (7th Cir. 1973), cert deniea, 414 U.S. 90~ (1973) 
(~We thi~k that the statute is plain ?n ~ts ~ace, but ~ince 
words are necessarily inexact and ambiguity is a relat1ve 
concept, we now turn to the legislative history, mindful t~at . 
the plainer the language, the more convincing contrary legislative 
history must be".) 
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group of cases ·allows recourse to extrinsic material where 
adherence to the plain language of the statute (even where 
such language is unambiguous) would frustrate a larger congres­
sional purpose; such purpose often being devined by reference 
to applicable legislative history. ~/ Prominent among this 
latter group is the 1976 Supreme Court case of Train v. Colorado 
Public Interest Research Grouo (PIRG), 426 U~S. 1 {1976). In . 
reversing the lower court's "plain-meaning" opinion, the Supreme 
Court in this case refused to give effect to clear statutory 
language in the Clean Water Act which included "radioactive 
materials" within the definition of "pollutant," holding that 
clear and unambiguous legislative history showed that a literal 
reading was contrary to Congress' intent. 

The only certain conclusion that can be drawn from an exami­
nation of case law o.n this question is that while the "plain­
meaning" rule continues to be an accepted principle of statutory 
interpretation, it is not dispositive in every case. This quali­
fication is particularly true.in the presence of conflicting 
legislative history where alternative statutory constructions 
are possible that better reflect and more easily fit with 
stated congressional intent. 

As discussed above, an examination of the 1972 amendments 
to the Clean Water Act and associated legislative history 
clearly indicates that due to the very nature of c~rtain hazard­
ous substances, Congress considered and explicitly choose to 
adopt a penalty strategy that in certain repects was different 
than that provided for oil spills. The fundamental question 
that must be addressed in considering the 1978 amendments is 
whether Congress intended to abandon the hazardous substance 
deterrent penalty established in 1972 or substantially modify 
it to cove~ a new class of discharges. 

~I See,~·· Cass v. United States, 417 U.S. 72 (1974); Malat v. 
Riddell, 38'31i.s. · 569, 571 (1966) ("Departure from ·a literal 

reading of statutory language may, on occasjon, be indicated by 
relevant internal evidence of the statute itself and necessary 
in order to effect the legislative purpose" (citations omitted)); 
Wilderness Societv v. Morton, 479 F.2d 842, 855 (D.C. Cir. 1973) 
("but we have also faced up to the reality that the plain meaning 
doctrine has always been subservient to a truly discernable legislati· 
purpose however discerned" (citation omitted)); Portland Cement 
Association v. Ruckel!:.haus, 486 F.2d 375, 379 (D.C. Cir. 1973) 
("In ascertaining congressional intent, we begin with the language 
of a statute, but this is subject to an overriding requirement 
of looking to all sources including purpose and legislative 
history, to ascertain discernable legislative purpose 11

). (citations 
omitted). 



- 10 -

Senator Muskie explained the penalty provisions of the 
1978 amendments and left no question that while Congress was 
modifying the articulation of its hazardous substance spill 
liability and penalty strategy in response. to. the Manufacturine. 
Chemists Association decision, it was not abandoning tne 1972 
strategy or expanding it to cover oil discharges. Senator 
Stafford's comments reinforce the conclusion that Congress was 
committed to a special hazardous substance penalty provision 
and explicitly decided to leave the oil discharge penalty 
provisions unchanged. 

On the House side, explanation and support for H.R. 12140 
tracked the debate in the Senate. Representative Breaux ·specifically 
pointed out that while the bill provided for hazardous substance 
penalties, the Coast Guard.administrative penalties (which covered 
oil) were to remain unchanged. 

Taken alone, the legislative history provides a persuasive 
basis for concluding that Congress did not intend to extend 
the hazardous substance deterrent penalties to discharges of oil. 
However, other considerations are also relevant to the question 
and provide further support for this conclusion. Chief among 
these is the Agency's own involvement in the process that led 
to the 1978 amendments. While it cannot be presumed that Congress 
acted only in response to EPA's request for legislative assista~ 
it is clear from the fact that both the Senate and House formalJ 
incorporated EPA's request into the record that the Agency's 
position was· carefully considered. 

In his letter of request to Senator Muskie and Representative 
Johnson, EPA's Assistant Administrator for Water and Hazardous 
Materials could not have been more explicit on the question of 
penalties: 

The amendments we propose basically place hazardous 
substances on a par with oil in how they relate to 
the major components of Section 311 with one major 
exception. The present penalty structure would be 
replaced by one· which sets a maximum fine of $50,000 
for all hazardous dischargers. Cong. Rec. Sl9256 
and Hl3600 (daily ed., October 14, 1978). 

The request and explanation contained in this letter assumes 
particular relevance in view of the Supreme Court's holding 
that an Agency's interpretation "gains much persuasiveness 
from the fact that it was the [Agency] which suggested the 
provision's enactment to Congress." U.S. v. American Trucking 
Association, Inc., suora, 310 u •. ·S. at 549; Hassett v. Welch, 
303 U.S. 303, 310 (l938). . 

Moreover, EPA's role did not end with its advisory function 
during the legislative process. Within the first month after 
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enactment of the 1978 amendments, EPA provided Congress with an 
Agency interpretation of Section 3ll(b)(6)(B). In a letter 
dated October 24, 1978 to the Chairmen of the Senate and House 
Committees with jurisdiction over the Clean Water Act, EPA' s 
Assistant Administrator for Water and Hazardous Materials, Mr. 
Jorling, stated: 

It is our unders~anding that section 3ll(b)(6)(B) 
.was intended solely to apply to hazardous substances, 
not to oil, which continues to be covered under . 
section 3ll(b)(6)(A) of the amended Act •••• In 
accordance with Congressional intent as described 
below, section 3ll(b)(6)(B) will only be applied 
to hazardus substance. (See attached letter) 

On the general question of Agency legislative interpretations, 
it is well settled that courts show "great deference to the 
interpretation given- the statute by the officials or agency 
charged with its administration" Udall v. Tallman, 380 U.S. 
l, 16. Accord, e.g., Zuber v •. Allen, 396 U.S. 168, 192 (1969); 
U.S. v. American Truckin Association, 310 U.S. 534 (1940); 
NRDC v. Train, 5 0 F. 692, 70 D.C. Cir. 1975). This rule 
is particularly applicable when the Agency interpretation at 
issue "involves a contemporaneous construction of a statute by 
the men charged with the responsibility of setting its.machinery 
in motion, of making the parts work effi~iently and smoothly 
while they are yet untried and new." Power Reactor Develot>ment 
Co. v. International Union of Electricians, 367 U.S. 396, 408 
TI961), uotin Norwegian Nitro en Prooucts Co. v. U.S. 288, 
U.S. 294,. 315 9 3 • Accor ~ e.g., U.S. v. Zucca 351, U.S. 
91, 96 (1956). Congressional concurrence in an Agency.' s statutory 
interpretation is a further factor noted by the Court in Power 
Reactor Develooment Co. that may be relied upon as an indication 
of the interpretation's accuracy. Where Congress has been 
provided complete and direct notice of a particular statutory 
construction and has failed to take available legislative 
opportunities to correct that construction, then this inaction· 
may be taken as "a de facto acquiesence in and ratification 
of" the Agency interpretation in question. Power Reactor 
Develot>ment Co, v. International Union of Electricians, supra, 
367 U.S. at 409. 

The Chairmen and ranking minority leaders of the Senate 
Environment and Public Works Committee and the House Public Works 
and Transportation Committee were personally notified by letter 
ten days after enactment of the 1978 amendments of the Agency's 
interpretation of Section 3ll(b)(6)(B). Further notice was 
provided, of course, through che Federal Register publication 
of the EPA - Coast Guard HOU and .. also by the proposal and 
final promulgation of hazardous substance regulations (40 
CFR Part 117). 
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V. CONCLUSION 

EPA's present position, which has been expressed in le·tcers 
to Congress, federal regulations, and the EPA - Coast Guard 

.MOU, is that Section 3ll(b)(6)(B) does not authorize it to 
imp9se civil penalties for discharges of oil. However, Region 
X suggests that a literal reading of subp_aragraph (B) leaves 
open the question of whether this interpretation is too narrow. 
I believe that che better interpretation of the provision 
is that does not authorize EPA to seek court imposed penalties 
for discharges of oil. 

It should be noted that if the Agency decides to change its 
position on the applicability o; Section 3ll(b)(6)(B) it would 
be necessary before acting on such reinterpretation to publish 
a renegotiated MOU swith the Coast Guard and provide public notice 
of the change in the Agency's interpretation from that set forth 
in the proposed and final rulemaking preambles to 40 CFR Part 117. 

Attachment 
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October 2~, lS73 

;.·.n:a:1: 01' w". t l'.1t '•NC:. 
111\.~l,111)\llJS 1.,Ai li:H:l\1.S 

·ffcnorclble Jcr.nings R.lndolph 
Ci1il i rm.1 n, Cou:.Ji t tee on Env i ronml?nt 

Clnd PufJl ic !·!orks 
Unitct.i Stiltcs Scniltc 
Hclshington, D. C. 20510 

Oc~r ~r. Chilinniln: 

I \·:ilnt to th11:1/~ you for your ilSsistJn.:c in cnilctiil!j i:i?:cncfiilcnt$ 
to s~ction 311 of tli~ Clciln ~·!atcr Act. I dccplj• ilpprcci~tc the Co11:1rc.:s~·s 
~·1ili ·:r,ancs$ to con$·i:J•:r the? section 311 um:nd111c1~ts cJul"i!i'.! th\: \·:~ui;,~1 
1;10••11.mts of the 95th Coas;rcss. l~Hhout the? umc·ntimcnts, [Pl\ coulu 110 4

.; 

· hilv<:? implemented ilny el e1::~nt of the hilZilrdous substances spi 11 progrJ;;1 
for il nurube:r of ycilrs. stts il rcsul t of the efforts of the.: 95t!l Co11:;rcss, 
1.:c ciln build on ·the rulcmilking effort conducted for the lil~t fe:H ycJrs 
~ncJ get a basic hilzardous substance~ ~pill prosr~~ into ~p~ration within 
a few months. 

It h12s l'c~11 brou9ht to my uttc11!ic1~ thut there? 1::,iy :,~ sc::;:? conf:.i$io11 
over the cJpplicilbiliiy o"f tile cmcndc.:d section 31l{b)(G)(!:).· lt is 0~11· 
und::?rstJndin9 t:1tit scctior1 3ll(b}(6)(B) \·1.:is intcncJeci snlc.·~~' to '2Pi'i:1 to 
h'1Z~1·C:.::u~s substilnce~, not to oil, uhich co;itin:.ics to I.Jc 'cvc;·cu ur:~..:1· 
section 311(b}(6)(:;) of the umend~d Act. In se~king an i.1::~mJ1.1cr:t !c. 
section 311, it 'f1iJS :;olely our intent to resolve the is~u~s rais~cl i11 tile: 
Ccurt' s inju1~ction of the hazurdous sut~t~nces p7ogrt:1ii. In ur.corc!:;ncc 
~·1ith Congrcssionul intent ilS described belo1.,., section 3il (l>)(o)(C) ~:ill 
only be applieci to hJZJrcJous substilnces. 

. I believe thu.t Conarcss.'s intent to upply sectio:1 311(L>)(G)(t;) 
solely to hJz~rdous !:ubstDnccs is clear. ~lhcn H.I!. 121t;O \:u:; int1·oc.!ucecJ 
on the floor of the ScnJte, Scm1tor Stuffo1"d 1 s stiltc1acnt m~dl? cle.::"' the 
i;1Lcnt tl1Jt the rcduc'i.;inn of pcniiltics to $50.000 ilpplir:d solely tr1 
1i.1z,1rduus ~uus L.1m.:c.::;. J 11 c>q1lJ "iuin!J scctiu11. J 11 (u )( G ){I!), he! ~ti.I I ,.ti 
ti1c J11::nd111cnt crc.1tr::; ''b10 111c:Lliuu:; fo1· pc.:11alizi11!J di~c!1;;r:;c:r~ ur J1 ... ~·Jrduu5 
!:11h:;t;11'lcc:-:". lie furthc;r dc~criuC!d ho~·t tile amr.11c!i::c:11t pro" itlc:cl for ;1 
~uff ic:icnt ~nccntivc: for ll ld!Jh stand..i1'll of curl' fur ''h.1.:i1rd1,u~. !.ul>-
~i:u11ccs di:;chJ1·9i:!s ... fiu.Jlly. in t.lcscl'ihinH the f.Jcltw:: .·1 Co1wt \·1uulJ 
co11~iuer i11 JS!:c!:~in•1 i'I pc11Jlty unc.Jcr s~ction 311 (h)(G)(:~). $~1111tc;· ~~Jfro.·J 
:111.lh:..it1,;d t.h'4t ouc; ui th1.: fJctc;·s, tht ~Jl~clvity uf thl.! '.··j,;'J:a~ion, \·1cul~ 

<'} I~·· •" 
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fnclud~ consid~riltion of the "dispcsill chaructcristlc of the substJnce". 
Section 311 of the J\ct and the rcce:nt ili:1cndmcnts distin!J·ui~h 11 $ub~tunce:s" 
from oil • 

The st~tements u:Jdc on the floor of the House of ile•;rascntiltivcs 
I ' by Congrc:$miln John C1-cilux •;:hen ttic Se:nntc im~ndcd vc:-~ion of 11.n. 121li0 

w11s uc!op tcicJ ill so !;U ppo1·t the i nte:rpreta ti on that Congress i nt~ndccJ to 
apply section 31l(ll)(G)(C) to_liilZilrdous :;ul>stilnccs and 1ic1t to oil. 
Cor.urc~s111ilJ1 Crcuux s tJ tcd 11 

••• the bill .:mends sec ti on 311 .of the /\ci: to 
. provide for a program of notification, clear. up, <ind penillties for the 

discharge of hezarc!ous substances.-" In describing the t~·:o tier pc::r..;llty 
systera, Congressman ercuux noted that t:1e Coast Guilrd' s ilutilority u~c~r 
section 3ll(b)(G)(A) to administratively im?osc pcn11lti~s of up to $5,000 
for dischilrges of oil und hu!ilrdous r.1utcriJl s rcti1ai11s u:1chilngcd. Fu1·thc!·, 
in descril:>intf tha 119r11vity of the violution" uncJ. the <ii sch.:Jr9e:r' s ~fforts 

. to "mitigiltl? th!? effects of the cii$Chur9c", Conarc:>s1::un r.r~.iux intiic.it~s 
thilt th:?se factors, \·1hich the? Court is to consider in c~tubl i~:1ing the 
pcm2lty under section 31.J{b)(G)(ll), ilpp1y to huzc:irdous ~u!Jstclnccs. 

Agil in, thilnl: you for your efforts to cnilb 1 c imp 1c1at!ritcl ti on of a 
hazardous substiln:es spill progrilm. · 

Sincerely, 

( : I . • • \ 

- -· ••• • .' • . I ' ~. : I~ I • i 
i/•1· 1

••• I ' 
Tho:::c:i~· c. Jorlinci • ~ 
/\s sis t.:tnt /\ci1:1ir.'i s tril tor · 
for l·!i:itcr ilncJ Huste nJ11J!JC:1:cnt 
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"EPA Response to Citizen Suits", dated July 30, 1984. 
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SUBJECT1 EPA Response to C1t1&en Suits 

FROM1. . Milliaa D. Ruc:kolahaus \~\ lJ.)Q~ 
Adminiflftratar 

Toa Regional Ad•inistrators (R&giona l-X) 
Regional Counaela (Ragions I-X) 

1 r~c~ntly ~et vlth sP-veral environ~ental oroups tc ~iscuaa 
their concerna rooarding F.PA responses to 60-day c1tiaen-suit 
notices and the citizen euita thomselvoa. The environmental groups 
have asked us to take &eYeral action• in support of citizen suits. 

SPA values the efforts of citizen groups to bring instances 
·of non-compliance t.o our attention and to su~port CPA efforts t.o 
re~uce that non-compliance. Of course, in docidln~ on its own 
course of action, £PA JllU&t roviev the merits of every citizen suit 
notica on a caeft-by-caee basis. Monetheles&, I greatly aprreciato 
these 9roups' efforts to comi>lem~nt the ~PA enforcomQnt program 
and help promote col'lpliance ... 

. , 
During 0ur •eeiing, tho citizen oroups thanked m~ for the 

cooporation oC EPA e~ployeea in responding to infor.ation requests 
on non-com~ltance. I vould like to pass this •thank you• on to· 
all ot you, and urQ• all Agency entorce~ent p~raonnel to continue 
to cooperat~ vith citizen oroupR by promptly responding to these 
requests and reviovino 60-day notieea. · 

As you ••Y knav, the Off ice of Polley, Planning and F.valuation 
(OPPt;) is currently conducting a stuay of citizen suit.a through • 
contract with the Environment~l Lav Institute (~LI). OPPF. expects 
to complete this study by the end of SepteDlber l9e4. Upon completion 
of the study, I will decide vhether to issue a d~talled EPA policy 
state~ent on citizen auita. 

cc: Ross Sandler, Natural Resources Dclfense Council. 

LE-130A:A.Danzig:th:Rm.3404:7/10/84:47S-8785:DISK:DANZIG:l/23 
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Ross Sandler 
Senior At~orney 

JUL 3 O 1984 

Natural Resources Detense Council 
122 East 42nd Street 
New York, N.Y. 10168 

Dear Mr. Sandler: 

1 enjoyed meeting with you and representatives of environmental 
groups on June 12, 1984, to discuss your views on citizen suits. 
I truly believe that citizen groups have played an important role 
in bringing instances of non-compliance to EPA's and the public's 
attention. Your efforts, especially under the Clean Water Act, 
bave brought us closer to statutory goals, and for this I am grateful. 

In response to your concerns, I have directed the Regional 
Offices to1 (1) continue to cooperate with requests for information 
on non-compliance, and (2) to promptly review 60-day citizen-suit 
notices. (See attached aemorandum). EPA will continue to decide 
on a case-by-case basis how to respond to citizen suit notices 
after consideration of the merlts of the contemplated action and 

· consistency with ~PA enforcement priorities. 

As you may know, EPA is currently studying citizen suits 
through a contract to the Environmental Law Institute. Upon 
completion of the study, expected by the end of September 1984, 
I will decide whether to issue a 1ROre detailed policy statement 
regarding how EPA should handle citizen suits. 

Thank you again for expressing your concerns. 

Sincerely yours, 

/&/ WtLLIA1' D. RUCKELSHAUS 

William D. Ruckelshaus 

Attachment 

LE-130A:A.Danzig:th:Rm.3404:7/10/84:475-8785:DISK:DANZZGsl/26 
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"Clean Water Act Citizen Suit Issues Tracking System", dated October 4, 
1985. 





UNITED STATES EN.VIRONMENTAL PROTECTION AGENCY. 
WASHINGTON. D.C. 20460 

OCT 4 IB'5 

!:!EMORANDUM 

SUBJECT: Clean Water Act Citizen Suit 
Issues Tracking System 

FROM: Glenn L. Unterberger ~:· .. .., ... ;/_ t L. !../.7-
Assoc iate Enforcement Counsel ' 

for Water 

TO: Rebecca Hanmer, Director 

Purpose 

Off ice of Water Enforcement 
and Pennits 

Colburn Cherney 
Associate General Counsel 

tor Water 

Ann Shields, Acting 
Section Chief, Policy, Legislation and 

Special Litigation, DOJ 

Regional Counsels, Regions I-X 

OHIC"F 111 I '~0111 I \II' 1 

!\Ill" 111111'1• 

The purpose of this memorandum is to establish procedures 
by which EPA will monitor important cas~ developments in~olving 
national legal and policy issues, in order to decide on an 
appropriate position for the government to take regard.&.ng those 
issues, in citizen enforcement suits brought under §505 of the 
Clean Water Act. 

Due to the growing number of SSOS enforcement actions, 
and the importance of the legal, t~chnical, and policy issues 
raised in them, it has become necessary tor the Agency to 
deveiop a 'better system to track national issues arising in 
these citizen suits once they are filed •. OECM-Water Division 
already maintains a log of citizen notices ot int~nt to sue. 
We will expand the existing system to track subsequent tilings, 
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case developments, and judicial decisions. In that way, the 
Federal government will be in a better position to decide if, 
when, and how to participate in cases which may result in the 
establishment of legal.or policy precedents affecting EPA's 
entorcement actions. 

· The· R~gi0,!2.S_!:.!!!l!_~n responsible for deciding whe~her a 
Federal judicial enforce!.1'lent action is warranted to address the 
violatio!!..!.._at issue. The new Tracking System does not affect 
Regional monitoring, review and recordkeeping systems relating 
to what enforcement response EPA decides to pursue against a 
violator in the wake of a citizen notice. Inst~ad, the .Tracking 
System is intended to enable the government to make timely and 
informed decisions as to whether, for example, ·it sh2uld 
intervene or file an amicus brief in a citizen enforcement suit 
to protect a Federal interest regarding a legal or policy 
question of national interest. 

Procedures 

EPA regulations (40 CFR 135) provide that CWA citizen 
notices of intent to sue must be sent to both the Regional 
Administrator (of the Region in which the alleged violations 
occurred) and the Administrator of EPA as well as to the aftected 
State. My office will notify the Regional Counsel when we 
receive a citizen notice. · 

Promptly upon receipt of a §505 enforcement notice (in 
which the Administrator is not a propos~d defendant), OECM-Water 
will send a short form letter to the prosp~ctive citizen plaintiff, 
requesting that a copy of the filed citiz~n complaint be s~nt 
to my office. (As of September, 1985, there are CWA amendments 
pending which would require citizen plaintiffs to send complaints 
and consent decrees to the Agency. If enacted, these amendments 
would reguire a response to this first lett~r.) Upon receipt.of 
a filed complaint, OECM-Water will then request copies of all 
dispositive pleadings and court judgments or settlements. It 
is anticipated that voluntary responses to these requests will 
provide OECM-Water with the means to adequately track the 
progress of these suits and any substantial issu~s th~y raise 
at trial or on appeal, in the majority of cas~s. 

OECM-Water will maintain a file for each citizen enforcement 
suit •. As pleadings are received, my office will revi~w them to 
identify those issues raised which are of particular concern or 
interest to the Federal government. We will also send copies 
of all citizen complaints and other significant documents to 
Region~l Counsels when requested or appropriate as well a~ to. 
the Policy, Legislation and Special Litigation (PLSL) off1c~ in 
the Department of Justice. Furthermore, we will shart:? ~he 
information received with OWEP, to give the program office an 
opportunity to review technical and policy issues rais~d • 



When a legal issu~ arises which may merit some l~vel of 
involvement by the Federal government, such as the filing of an 
amicus curiae brj.ef, my otfice will coordinate any formal 
response with the Associate General Counsel for Water and with 
PLSL at the Department of Justice. In thos~ situations,. my· 
office will also contact the Regional Counsel and the Director 
of OWEP's Enforcement Division. This group will be res~onsib!e 
for collectively decid.ing, in a timely mannei, (1) whether 
government action on a specific issue arising· in a citiz~n suit 
is warranted, (2) what the government's action should be, and 
(3) what roles the participating offices will play in pursuing 
any appropriate action. 

As part of this expanded citizen suit tracking ~ystem, my 
office is now initiating the compilation or a comp~ndium of 
documents which set out the government's position on general 
issues which have arisen in th~ context of CWA citizen suits. 
We will share this compendium with you when it is completed. 

The procedures described above make up an interim system 
for tracking national issues in CWA citizen enforcement suits, 
and will be undertaken at the beginning of FY86. As other 
Divisions within OECM continue developing such systems as 
needed, or as proposed legislative amendments are adopt~d, th~ 
CWA procedures may be modified so as to promot~ cross-statutory 
consistency in citizen suit tracking. · 

If you have any questions about this new citizen suit 
tracking system, or related CWA §SUS issues, please contact 
me (FTS 47S-8180), Assistant Enforcement Counsel Jack Winder 
(FTS 382-2879), or staff attorney Elizabeth Ojala (~TS 382-
2849). 

cc: Courtney M. Price 
Richard Mays 
Directors, Regional Water Management Divisions 
David Buente, DOJ 
OECM-Water Attorneys 
OECM Citizen Suit Work Group Members 

Note: As of the date of issuance of this policy compendium, 
this tracking system has not been implemented by OECM. 





VI. D. 3. 

"Notes on Section 505 CWA Citizen Suits," dated February 3, 1986. 



VI.D. 4. 

"Clean Water Act Section 505: Effect of Prior Citizen Suit Adjudications or 
Settlement on the United states Ability to Sue for same violations", dated 
June 19, 1987. 
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SUBJECT: Clean W~ter ~;t.s~ction 505: Effect of ?rior Citize; 
Suit Adjudic3ti')nS oi:- S~:.tle!nents on t:n~t:."'?d 3t3t.:s' 
Ability to Sua foe Same Violati6ns 

f'ROM: Gle'"!n L. :Jnterbergei: ./- · 
Associate Enforccrn?.nt Counsel 

for Water 

TO: Regional Counsels 
Regions I - ~ 

The purpose of this m~mo is to clarify, in response to 
several inquiries that this office has received, the United 
States' position on the question of whether the federal 
gov~rnment is precluded from suing a violator in the face of a 
previous Clean Water Act citizen enforcement suit adjudication 
or settlement with the same de~endant for the same violations. 
As indicat~d in the attached ~ocuments, our position is that the 
United States is in no way estopped from suing a violator (on 
the same violations) for separata or additional relief after a 
citiz·~n suit has been initiated or concluded. The maximum 
potential civil penalty liability of the defendant in the U.S. 
action would be the statutory maximum reduced by any civil 
penalty assessed in tha earlier citizen suit which was actually 
paid into the U.S. Treasury for the same violations·. This 
position is supported and explaine~ in three attachments to 
this memo. 

Attactuaent One is ·the court's order dated March 16, 1987 
in ~s. v. Atlas Powder Company, I~, Civ. No. 86-6984 (E.D.Pa). 
The court holds that •tne United States is not bound by settle­
m~nt agreements or judgments in cases to which it is not a 
party.• See· also Attachment Two, the United States'· memorandum 
in support of a Motion to Dismiss Atlas's Counterclaims, which 
asserts the general principle that the U.S. is not bound by the 
results of prior litigation by private p~rties over a given SP.t 
of violations because the U.S. has interests distinct fr~m 
those of any private citizens. The memorandum also quotes an 
excerpt from th~ Legislative History of the Water Quality Act 
of 19~7, which clarifies that the new WOA provision that 
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?rovi.des the rJnite·j Stit·.=s ::n Of>(JOl'."t..rni.i:y :") t"evie..v i'"'.~A 
suit :omplaints and con5ent j~ccees #ill n~t cha~~~ :~: 
ih3t the U.S. is not jounj by judgm~nts in t~0s~ cases. 

;;i::.z~:i 

pci."1i.:L~!.~ 

~ttachment T~r-ee is a letter- r:iate•i .~9ri·l 1, l987 f!"~m t...,e· 
Oeo~rtment of Justice to the judge in Student ?~blic Interesi 
Research.Group of New Jersey v. Jersey Central-Power~na-L°ight 
co., Ci•1. ~o. 33~2840 (D.N •. J.). Tt-tt.s letter.- discusses in -
detail t~e non-preclusion issue, wit~ relevant case citations.· 
The letter also emphasizes that civil penalties ~ust be oai1 to 
the U.S. Treasury and th~t any monetary 9ayments ma1je ·in- set':.le­
ment of citi?~~ suits #~ich are n~t paid to the U.S. Treas~ry 
~o not reduce a defendant's potential civil 9enalt1 li~bilitf 
in any future govarnment enforcement ~cti~n. T~e Dep4rt~enc of 
Justice is routinely issuing letters such as this to 9acties :o 
)reposed cw~ citizen suit settlem~nts ~hich purp0rt t0 bi,d the 
Unit:d States or to call :~r payment of civil penalties to any 
r~cipi~nt other than the U.S. Treasury. 

If you have any questions on these or related citizen su~':. 
issues, pleas?. contact OECM Water Division dttorney ~liza~eth Ojala 
at ~TS 382-2949. 

Attachments \h;.-,1< ·· tP-·\ 

~c: Susan tepow 
David Buente 
Ray Ludwis~wski 
Ann Shields 
James Elder 
Associat! Enforcement Counsels 
Water Management Division Directors, Region I-X 
Water Division Attorneys 
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VI.o.s 

. 
"Procedures tor Agency Responses to Clean Water Act Citizen 
Suit Activity," dated June 15, 1989. 
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MEMORANDUM 

OFFICE OF 
ENFORl'.EMF.l<T &NO 

COMl'llA..C:E MONITOlll"'G 

SUaJECT: Procedures for Agency Responses to Clean Water 
Act Citizen Enforcement Suit Activity 

FROM: Glenn L. Unterberger~ 
Associate Enforcement counsel 

for Water 

TO: Regional Counsels, Regions I-X 

Purpose 

James Elder, Director 
Office of Water Enforcement and ?ermits 

David Davis, Director 
Off ice of Wetlands Protection 

Susan Lepow 
Associate General Counsel 

for Water 

Ann Shields, section Chief 
Policy, Legislation and Special Litigation, 
Department of Justice 

The purpose of this memo is to set out the gener3l procedures 
to be followed by the Environmental ?rotection Agency, in con­
junction with the Department of Justice, in responding to and 
monitoring citizen enforcement suits brought under Section 505 
of the Clean Water Act, 33 use 1365. 

This memo supersedes prior· guidance, issued by this office 
on October 4, 1985, concerning EPA t~acking of citizen suits. 
That guidance is now obsolete in light of recent amendments to 
Section 50·5 requiring citizen suit ~arties to send copies to 
EPA and DOJ of complaints and proposed settlements, and in 
light of EPA's new ability to bring administr3tive penalty 
actions and pre-empt potential citizen suits for civil penalties. 
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The guidance defines roles for various EPA and·ooJ offices in 
addressing· matters relating to CWA citizen enforcement suits; 
however, this guidance in no way affects the fact that the 
Regions remain respons.ible for deciding whether a federar­
enforcement action is warranted to address the violations at 
issue. 

Background 

Clean water Act Section SOS(a)(l) authorizes any person 
wit~ standing to sue any person who is alleged to be in violation 
of certain Clean Water ~ct requirements, set out in CWA SSOS(f). 
In such lawsuits, the district courts have jurisdiction to 
enforce the Act and to apply appropriate civil penalties under 
CWA S309(d). Prior to filing enforcement suits under CWA 
SSOS(b)(l), howev~r, citizens must give "60-day notice" of the 
viol~tions to the Administrator; the state, and the alleged 
violator. These violation notices must be given in the 
manner prescribed by the Agency's regulations, found at 40 CFR 
135, which require that copies of the notices (sent via certified. 
mail to the alleged violator) be mailed or delivered to the 
Administrator, the Regional Administrator, the State, and the 
registered agent of corporate violators. ?art 135 provides 
that the date of service of the notice is :~e date of postmark. 

Through section 505, Congress has fa~ ioned a distinct 
role for private enforcement under the Cle~n water Act. The 
purposes of the citizen suit provision are to spur and supplement 
government enforcement. The required 60-day violation notices 
are designed to provide the Administrator (or the State) the 
opportunity to undertake governmental enforcement action where 
warranted, given Agency priorities and finite resource levels. 
Where the government does not pursue such action, the citizen 
enforcer with standing may act as a "private attorney general" 
and bring the lawsuit independently, for civil penalties and. 
injunctive relief. 

Historically, in the majority of cases the regions 
have not initiated federal referrals as a result of citizen 
notices, and thus the citizens are allowed to serve the cole of 
"supplemental" enforcers. This is reasonable in terms of 
best use.of the Agency's finite resources, and the cansistent 
setting of federal enforcement priorities, #hich should not 
necessarily be.driven by citizen enforcement priorities. 

Experience suggests that private enforcement is useful in 
helping to achieve Clean Water ~ct goals and to promote Clean 
water Act compliance. However, it is important for the Agency 
to monitor citizen lawsuits to the extent possi~le to ensure 
proper construction of regulatory requirements and avoid proble­

.matic judicial precedents. It is also a good idea for the 
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federal government to support the citizens where feasible, such 
as by filing amicus briefs in appellate courts, in order to 
advance our federal enforcement interests~ E~amples of amicus 
curiae brjefs which have been filed on behalf of citizens so far 
include those in Sierra Club v. Union Oil co. (9th Cir.), Sierra 
Club v. Shell Oil Co., (5th Cir.), and Chesapeake Bay Foundation 
v. Gwaltney of Smithfield, Ltd. (4th Cir. ands. Ct.). 

Recent CWA Amendments Affecting Citizen Suits 

The Water ~uality Act (WQA) of 1987 amended the Clean 
Water Act, effective February 4, 1987, in two ways respecting 
citizen suit authorities and responsibilities. Generally, the 
amended CWA requires that the Administrator and the Attorney 
General receive copies of complaints and proposed consent 
decrees in citizen enforcement suits. In addition, citizen 
suits for civil penalties may now be precluded, in some cases, 
by administrative penalty actions. 

WQA §504 provides as follows: 

Section SOS(c) .is amended by adding at the 
end thereof the following new paragra9h: 

"(3) PROTECTION OF INTERES7; OF UNITED 
STATES. - Whenever any action is orought 
under this section in a court of the United 
States, the plaintiff shall ser· ~ a copy of 
the complaint on the Attorney G~·:eral and 
the Administrator. No consent judgment 
shall be entered in an action .in #hich the 
United States is not a party prior to 45 days 
following the receipt of a copy of the pro­
posed consent judgment by the Attorney General 
and the Administrator." 

OECM-Water Division and the Off ice of Water are presently 
w6rking on proposed regulations to govern service of the com­
plaints and consent decrees, which #ill be published in the 
Federal Register shortly. 

WQA Section 314 amends CWA S309 (governing federal 
enforcement acti~ns) to add new subsection (g), authorizing 
federal administrative penalty actions. New CWA S309(g)(6)(A) 
and (B) provide that citizens may not bring civil penalty 
actions under Section 505 for the same violations for which (1) 
the secretary (Army corps of Engineers) or the ~dministrator 
has commenced and is dili~ently prosecuting an administrative 
action under section 309(g); (2) the State has commenced and is 
diligently prosecuting an.a~tion under a comparab~e state l~w; 
or (3) the secretary, Administrator or State has issued a final 
order and the violator has paid a penalty under S309(g) or 

,' \ . 
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comparable state law; unless {a) the citizen's complaint was 
filed prior to the commencement of the admini~ttative action 
2.!. (b) the.citizen's 60-day notice was given (in accordance ' 
with 40 CFR 135) prior to commencement of the administrative 
action, and the complaint was filed before the l20th day after.· 
the· date on which the notice was given. 

Thus, under these new amendments, it will be necessary for 
the Agency to keep track of #hen citizen notices are served 
(i.e., postmarked), when complaints are filed, and when proposed 
consent decrees are received. Moreover, EPA and DOJ need to 
clarify procedures for deciding how, if at all, to review and 
respond to citizen enforcement activity. The following sets out 
the Agency's procedures, in conjunction with DOJ, to imple~ent 
these responsibilities. 

Procedures 

(l) Violation Notices 

. When EPA Headquarters receives a co9y of a citlzen 
violacion notice, the notica is routed to the Associate General 
Counsel for Water. That office logs in t~~ notice, files the 
original, and forwards copies of the notic~s to the Associate 
Enforcement Counsel for Water (O!CM-Water ~ivision), and the 
Director of the Off ice of Water Enforceme~ and Permits, or the 
Director of the Office of Wetlands Protect ~n, as appropriate. 
Under 40 CFR 135, each Regional Administrator must also receive 
a copy of the notice directly from the citizen: some regions 
have internal tracking systems, usually handled by the Water 
Management Divisions. In addition, the Office of Wetlands 
Protection will forward Clean Water Act §404 notices to their 
courterparts at the Army corps of Engineers. 

Since late 1983, OEC~-water has kept a region-by-region, 
chronological log of these citizen notices, recording the name of 
one notifier and the potential defendant, the location of the 
facility, and the date on the notice letter. (Recently, OGC 
has begun recording the "date of postmark," ~hich is the official 
date of service under the regulations.) 

In the regions, t_he general practice has been ·for water 
Division personnel or Wetlands program personnel to investigate 
the compliance record of the noticed facility, and to contact 
the state (if the state runs an approved NPDES 9rogram) to 
inquire what, if any, enforcement action the ~tat7 inte~ds to 
take. The program office then makes a determination, with the 
Office of Regional counsel, as to whether t? ini~iate a f7deral 
enforcement action to address the alleged violations. !~is 
memorandum is not intended to change the 9rocedures the regions 
use to evaluate and r~spond to the notices. 
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(2) complaints 

As in the case of violation notices, at Headquarters the 
Compl~ints are routed through the Off ice of General counsel, to 
OECM-Water Division and the appropriate program off ice. The 
Off ice of Wetlands Protection will forward Clean water Act S404 
complaints to their counterparts at the Army Corps of Engineers. 
OECM-Water and the Office of Water are currently working together 
to amend 40 CFR 135 to include requirements relating to service 
of complaints on EPA and DOJ. 'iie expect 'these regulatory 
provisions to require citizen plaintiffs to send copies of 
complaints to the Regional Administrator in addition to the 
Administrator and the Attorney General. In the interim, OGC is 
sending copies to the Regional Counsels. OECM-Water Division 
~eeps a log of the citizen complaints. Attached for your 
information is a copy of the log which reflects citizen complaint 
activity through the end of fiscal year 1987. 

The regions will retain the authority to recommend whether 
to initiate a federal enforcement action against the citizen 
suit defendant (e.g., by intervention in the citizen suit, by 
filing a separate suit, or by commencing an administrative 
action) in order to address the defendant'3 violations. The 
regions will also normally have the lead o~ monitoring active 
Gitizen suits from notice and filing to· co1clusion, within their 
discretion and as resources permit. ~owe ·~r, Headquarters 
will get involved in the citizen enforceme :t. action where 
national l~gal or policy issues arise which merit federal 
attention (other than interven~ion as a party to address the 
underlying violations), and each Region is requested to notify 
OECM-Water Division whenever such an issue comes to the Region's 
attention. · 

For example, Headquarters generally will take the Agency 
lead, working with the Policy, Legislation and Special Litigation 
(?tSL) Section of the Department of Justice, where issues of 
national law or policy arise which call for participation as 
amicus curiae in the dist~ict or appellate courts. In such 
situations, OECM-Water wiil be responsible for coordinating 
with PLSL, OGCWater, the appropriate Office of Regional Counsel, 
and the Office of Water to decide collectively (1) whether govern­
ment action on a specific issue arising in a citizen suit is 
warranted, (2) what the government's action should be, and (3) 
what roles the participating offices will play in pursuing· any 
appropriate action. This type of participation might occur 
most of ten in the context of appeals from judgments in citizen 
suits. However, the Agency will employ the same procedures in 
deciding whether and how to pursue Federal participation on the 
District court level. Examples of issues #hich the United 
States has addressed to date in this context include the scope 
of the upset defense, whether the u.s. can be bound by settlements 
of suits between private parties, an~_whether citizens may 
pursue penalties for wholly past violations. 

--"') \ - . -
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(3) conaent Decrees 

The proposed consent decrees, like the. vi.olation notices 
and the Complaints, are routed through the Office of General 
Counsel to OECM-Water Division and the appropriate program 
Office. The Office of Wetlands Protection will forward Clean 
Water Act 5404 proposed consent decrees to their counterparts 
at the Army Corps of Engineers. Until 40 CFR 135 is amended to 
require that copies be sent to the Regions also, OGC will send 
copies to the Regional counsels. OECM-Water Division keeps a 
log of these proposed consent decrees. Attached for your 
information is a copy of the log which reflects consent decree 
activity through the end of fiscal year 1987. 

Once a copy of a proposed consent decree is received, the 
United States has 45 days within which to review the proposed 
consent decree and submit comments, if any. OECM-Water will 
solicit comments from the appropriate Office of Regional counsel, 
to formulate the Agency's position on any issues which may 
arise in the citizen consent decree. Unless different.arrange­
ments are made (e.g., if Federal intervention is contemplated 
to obtain further relief), OECM-Water will take the lead for the 
Agency in coordinating with DOJ to formulate proper actio~ by 
the United States in response to a proposed consent decree, 
such as a comment letter to the court, wh~never necessary or 
advisable. · 

A region will have the opportunity, : its discretion and 
as resources allow, to offer timely case-~pecif ic comments on 
the adequacy of relief in a proposed citizen suit settlement. 
OECM-Water will consider comments, if any, from the Region 
received within 35 days after the date the settlement is logged 
in by the Administrator's office. In any event, the United 
States is not obliged to offer any comments to the court. our 
position has consistently been that the federal government is 
not bound by the terms of citizen settlements or judgments, as 
the u.s. has interests distinct from any private litigants, and 
cannot be deprived of the opportunity to bring a subsequent 
action for more complete relief, should circumstances warrant. 

PLSL/DOJ will provide copie$ to OECM-Water and the 
appropriate Regional counsel of any correspondence submitted to 
the court or parties in CWA citizen suits and will woe~ with 
designated EPA representatives in conducting any follow-up 
activity which results. 

If you have questions regarding this matter, please contact 
David orelich of my staff at ~TS 382-2949. 

Attachments 

cc: Regional Water Management Division Directors 
OECM-Water· Attorneys 
Doug Cohen, DOJ 
~~~ o~1m~~ f~DQ~l 
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VI. SPECIALIZED ENFORCEMENT TOPICS 

E. SECTION 404 
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VI. SPECIALIZED ENFORCEMENT TOPICS 

G. FEDERAL FACILITIES 



VI.G.1. 

"FEDERAL FACILITIES COMPLIANCE", dated January 4, 1984. See 
GM-25.* 





VI.G.2 

"Federal Facilities Compliance strateqy," dated November, 
1988. See GM-25 (revised)• 
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VI.H. l. 

"Implementing State/Federal Partnership in Enforcement: State/Federal 
Enforcement Agreements", dated June 26, 1984. Superseded by H.3, below. 
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VI.H. 2. 

Policy on Performance-Based Assistance, dated May 31, 1985. 





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

MEMORANDUM 

SUBJECT: 

FROMa 

TO: 

. . 

WASHINGTON. O.C. 20460 

·turll Im 
TKE AOMINISTAATOR 

Policy on Performance-Ba ed Assistance 

Lee M. Thomas ~~ 
Assistant Administrators 
General Counsel 
Inspector General 
Associate Administrator 
Regional Administrators 
Staff Off ice Directors 
Division Directors 

I am pleased to issue the attached policy on EPA's perfor­
mance-based assistance to States. This policy represents an 
important step in the continuing effort to achieve environmental 
results through a strong EPA/State partnership. 

Our assistance to States covers a wide range of continuing 
environmental programs. In the past, the process for developing 
and managing assistance agreements has varied significantly among 
programs and Regions. This policy establishes an Agency-wide 
approach toward negotiating assistance agreements, conducting 
oversight of those agreements, and responding to key oversight 
findings. While the aim of the policy is a consistent approach 
across Agency programs, it retains considerable flexibility for 
Regions to tailor assistance agreements to the unique environ­
mental conditions of particular States. 

~ This policy is effective immediately. The accompanying 
Question and Answer Package explains how FY'86 assistance agree­
ments will be expected to comply with it and details the rationale 
behind major policy components. 

The Deputy Administrator will monitor implementation of the 
Policy on Performance-Based Assistance and issue special instruc­
tions as necessary. I expect Assistant Administrators to advise 
the Deputy Administrator of actions planned or taken to make their 
program policies, guidance and procedures fully consistent with 
this policy within thirty days. 

.···--­'/ , t.--. vi 
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Regional Administrato~s are responsible for ensuring that 
their staffs and Stat~s receive, understand and begin to apply 
this policy package to their assistance activities. To assist 

··in its prompt and proper implementation, members of the task 
force and staff instrumental in the development of this policy 
have agreed to make Regional visits to explain and discuae it. 

I would like to commend the task force that developed this 
policy, whose members included managers and staff .fr01n EPA's 
Headquarters ·and Regions, and State Environmental Directors, 
and representatives from the Washington-based Executive Branch 
Organizations. I believe they have done an excellent job and 
hope their effort can serve as a model for future EPA/State 

·decision-making. · 

I look forward to strong Agency commitment to this policy. 
You can be assured of my full support as EPA and the States move 
forward with its implementation. 

Attachments 



POLICY ON PERFORMANCE-BASED ASSISTANCE 

I am pleased to issue this EPA Policy on Performance-Based 
Assistance. This document was developed by a task force composed 
of representatives from EPA Headquarters and Regions, State envi­
ronmental agencies and Executive Branch Organizations to establish 
a consistent, Agency-wide approach toward negotiating and managing 
assistance agreements with States. 

· The three major components of the policy describe how assis­
tance agreements should be negotiated, how a State's performance 
against negotiated commitments should be assessed, and what actions 
should be taken to reward aceo~plishments and correct problems. 
The overall approach is one of EPA/State cooperation in settinQ 
and a~taining environmental goals through effective State programs. 

I anticipate strong Agency commitment to the principles of 
this policy and look forward to the strengthening of the EPA/State 
partnership I believe will result from this approach. 

Lee M. Thomas 
Administrator 

ws-
Date 
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EPA POLICY ON PERFORMANCE-BASED ASSISTANCE 

PURPOSE 

-This policy establishes an Agency-wide approach whtch links. 
U.S. EPA's assistance funds for continuing State environmental 
programs to recipient performance. The approach employs assistance 
as a management tool to promote effective State enviro.nmental pro­
grams. The policy's goal is the consistent and predictable appli­
cation of the performance-based approach across Agency programs 
and among Regions. 

Mechanisms for tying EPA assistance to a recipient's accom­
plish!slent of specific activities agreed to in advance are contained 
in EPA's regulations governing State and Local Assistance (40 CFR 
Part 35, Subpart A). The degree and manner in which EPA programs 
and Regions have applied these regulations has varied greatly. 
Through this policy, the Agency articulates how it will consistently 
manage its intergovernmental assistance. 

SCOPE 

EPA's Regions will be expected to implement the portions of 
this policy governing the management of assistance aQreements 
c•oversight• and •consequences of Oversight• sections) upon the 
policy's issuance. To the greatest extent possible, this policy 
should also guide the negotiation of grants and cooperative 
agreements for fiscal year 1986. 

This policy supersedes all previous policies on performance­
based assistance to the extent they conflict with the approach 
outlined below. It elaborates on regulations governing State and· 
and Local Assistance (40 CFR Part 35, Subpart A) promulgated 
October 12, 1982, and the General Regulation for Assistance Programs 
(40 CFR Part 30) promulgated September JO, 1983. This policy does 
not replace funding or grant/cooperative agreement requirements 
established by Federal statutes or EPA regulations. States applying 
for Federal financial assistance are required to have adequate 
financial management systems capable of ensuring proper fiscal 
control. 

The policy complements and is in complete accordance·with 
EPA's Policy on Oversight of Delegated Programs (April 4, 1984) 
and the Policy Framework for State/EPA Enforcement •Agreements• 
(June 26, 1984). 

While this policy will refer to all assistance recipients as 
•states• (since States receive most of EPA's assistance for con­
tinuing environmental programs), it ·applies equally to interstate 
and local agencies which receive similar support. 
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·PRINCIPLES ANO APPROACH 

, . ...., I -.. 

PRINCIPLES 

This policy on performance-based assi.stance ·is des1gned to. 
strengthen tne EPA/State partnership by ensuring that EPA assis­
tance facilitates the implementation of national environmental goals 
and promotes and sustains effective State environmental programs. 
The policy provides a framework within which EPA and States can· 
clarify performance expectations and solve problems through a system 
of negotiation, according to a predictable but flexible set of 
national guidelines. This framework is built around several funda­
mental principles which will also guide the policy's implementation: 

o EPA will use performance-based assistance as a management 
tool to promote and recognize the effective performance 
of State environmental programs, and to ensure mutual 
accountability1 

o EPA Regions and programs will retain flexibility to tailor 
the performance-based approach to their needs and the policy's 
guiding principlesi 

o States and EPA should share a common set of expe.ctations 
regarding performance commitrrlents and likely responses 
to identified problems. There should be no surprises as 
EPA-and States relate to each other under this policy1 

o In ne otiatin State erformance ob ectives, EPA and the 
States will seek rea 1st1c commitments and presume good 
faith in their accomplishmenti 

o EPA and the States should maintain continuous dialogue 
for the rapid identification, solution and esc•lation 
of problems to top level managers: 

o EPA is fully committed. to the success of .State environ­
mental programs and will seek opportunities to acknowl­
edge their accomplishments. 

APPROACH 

The policy consists of three basic parts. The first section 
describes components of assistance agreements and how they are to 
be negotiated. The second section lays out EPA's expectations for 
the review and evaluation of assistance agreements and escalation 
of significant findings. The final section describes how EPA should 
respond to the findings of oversight: rewarding strong performance: 
applying corrective actions to solve problems1 escalating signif­
icant conflicts to top management1 and, in cases of persistent p~ 
formance problems, imposing sanctions. 
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ASSISTANCE AGREEMENT 

Clear expectations for program performance are crucial to an 
effective EPA/State partnership. Annual assistance agreements pro­
vide a key vehicle for expressing these performance expectations. 
Negotiated work programs, contained in an assistance agrel!ment, form 
a fundamental basis for evaluation of State pe~formance~ . 

An assistance agreement should include three components: 1) a 
work program; 2) identification of support Cother than federal 
assistance funds) a State needs from EPA to accomplish work program 
commitments: and, 3) a monitoring and evaluation plan.· 

APPROACH 

EPA will require that the top national priorities as identified 
in Agency guidance be explicitly addressed in all State work pro­
grams. As EPA and States negotiate outputs, national priorities 
should be tailored to the real environmental conditions of each State 
and Region. 

Assistance agreements may include outputs based on a State's 
priorities if those activities promise to deliver a greater environ­
mental benefit than a national priority. State priorities should 
.represent only those activities allowable under Federal statutes. 

The appropriate mix of national and State priorities will vary 
from work program to work program, according to the unique features 
of each environmental program in each State. Regional offices must 
exercise their judgment and negotiate with States over what combina­
tion of national and State priorities can deliver the greatest 
environmental benefit with resources available after EPA's top 
national priorities have been addressed. 

To better facilitate the negotiation of assistance agreements, 
the Agency's Operating Guidance should be strengthened through early 
State involvement in defining the order and scope of Agency . 
priorities, a realistic consideration of funding limitations 
throughout its development, and specific identification of top 
priorities by Program Off ices. 

The development and oversight of an assistance agreement should 
be supervised by one senior Regional manager. EPA Regional Admini­
strators are ultimately accountable for all assistance agreements 
made with States and should be familiar with the significant 
outputs and conditions of each agreement. They will be respon­
sible for all major assistance-related decisions. 

Assistance agreements may be amended by mutual agreement of 
the Regional Administrator and his/her State counterpart. A major 
change in national or State priorities, environmental emergencies, 
and the discovery of greatly overestimated com~itments are examples 
of the types of circumstances which may necessitate renegotiation. 

.. . ( 
·:J 
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WORK PROGRAM 

The work program should specify the outputs a State will p~o­
duce under its federal assistance award (including the State match 
and level of &ffort) 4nd the resources and time frames fQ.r..completing-
the outputs. · 

o Outputs should be measurable commitments~.reflective 
to the.extent possible of real environmental results. 
They should be ambitious but realistic commitments -­
achievable objectives rather than lofty goals. 

o Work programs should focus on the objectives a State 
will meet, not how the State will accomplish an output. 

o Past performance should affect work programs. The good 
or poor performance of a State (or EPA) identified through 
oversight s~ould influence the outputs and conditions 
contained in the next a~nual assistance agreement. 

o Work programs should specifically identify completion 
timeframes for outputs. EPA may also specify interim 
milestones and reporting requirements based on the 
priority needs of national programs and in keeping with 
good management practice. Reporting required under an 
assistance agree~ent should be consistent with.EPA's 
information systems. 

o States should draft their work programs but may request 
assistance from EPA Regions in developing them. 

o States should be encouraged to volunteer a comorehensive 
work program that indicates activities, if any, outside 
those paid for with the federal and State funds included 
in the federal assistance agreement budget. Awareness 
of State responsibilites not related to federal assistance 
greatly enhances EPA'a understanding of the scope of 
State environmental programs. Should a State choose to 
submit plans for its entire program, it need not indicate 
resource levels, but only program activities. EPA will 
not examine these activities in the course of assistance 
oversight except when necessary to ascertain the cause 
of a performance problem or to identify the corrective 
action which can best address a problem. 

SUPPLEMENTAL EPA SUPPORT TO STATES 

An assistance aqreement should describe the types of support 
EPA will endeavor to provide in addition to an assistance award to 
enable a State to meet its ~ork program outputs. Regions should 
consult with Headquarters about support which will require Head­
quarters action. 
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o The assistance agreement should describe the specific 
research, teehnical advice, guidance, regulations, 
contractor assistance or other support EPA will furnish · 
States to enable them to fulfill specific work program · 
outputs, making clear that accomplishment of the outputs 
is contingent upon the receipt of the EPA support. If 
EPA does not furnish the support described in the~ssistance 
agreement, the State will be relieved of output commitments 
contingent upon that support. 

EVALUATION PLAN 

The final component of an assistance agreement is a plan 
for EPA's evaluation of State performance. The evaluation plan 
should be mutually acceptable to EPA and a State. 

o The plan should outline the schedule and scope of review 
EPA will conduct and should identify areas the evaluation 
will focus on~ 

J 
o An evaluation plan must specify at least one on-site 

review per year, performance measures, and reporting 
requirements. 

ASSISTANCE OVERSIGHT 

EPA should oversee assistance agreements both informally and 
formally. Regions and States should maintain continuous dialogue 
so that States may alert EPA to problems they are experiencing and 
EPA can monitor State progress toward accomplishing outputs. EPA 
should also periodically conduct a formal evaluation of State per­
formance. oversight should identify the successes and problems 
States have encountered·in meeting their commitments. Oversight 
also entails the joint analysis of identified problems to dete~ine 
their nature, ~ause, and appropriate solution, and ~he escalation 
of significant findings (both positive and negative) to top managers 
in the Region and the State. 

APPROACH 

The formal assessment of State performance under assistance 
agreements should occur as part of EPA's comprehensive review 
and evaluation of State programs. This process is governed by 
EPA's Policy on oversight of Delegated Programs which states 
that evaluations should focus on overall program performance 
(within a given program), rather than individual actions: they 
should be based on objective measures and standards agreed to 
in advance: they should be conducted on-site at least once a 
year by experienced, skilled EPA staff: they should contain no 
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surprises for States regarding content or expectations: and 
results should be do_cumented in a writ ten report. 

EPA should adhere to these principles of oversight and to 
the scope and schedule of evaluation agreed to in the assistance 
agreement. 

FEATURES 

o States are responsible for notifying EPA in a timely manner of 
problems they experience in trying to accomplish their outputs. 
Likewise, EPA is responsible for promptly notifying States of 
its inability to supply promised support. 

o Formal and informal evaluations by EPA should be constructive, 
conducted in the spirit of promoting good performance through 
problem-solving, not fault-finding. 

o EPA's review and evaluation should emphasize overall performance 
within each program, concentrating on the composite picture 
revealed by total outputs and the quality of accomplishments. 

o EPA should focus on a State's performance against work program 
outputs and conditions unless other aspects of a State's program 
(procedures, processes, other activities) must be examined to 
analyze a problem or find its appropriate solution. 

o Formal review of State performance under the assistance agreemer.11111 
will entail, at a minimum, one on-site annual evaluation of eacll 
assistance agreement. 

o Review and evaluation of assistance agreements should be con­
ducted by skilled, experienced EPA evaluators. 

o Oversight findings, successes as well as problems, should be 
documented to establish an accurate record of State performance 
over time. · 

o Assistance oversight should use existing reporting and evaluation 
mechanisms to the extent possible. 

CONSEOUENCES OF OVERSIGHT 

Once the assistance oversight process has identified and 
documented areas in which States hav• had success or difficulty 
in meeting their commitments under the assistance aqreement, EPA 
should respond to those oversight findings. Potential responses 
range from rewards and incentives for good performance, application 
of corrective actions to solve uncovered problems, and the imposi­
tion of sanctions to address persistent, serious performance prob~ 
lems. 
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APPROACH TO OVERSIGHT RESPONSE 

The Agency's goal in providing performance-based assistance 
is to promote national program objectives.by supporting effective 
State environmental programs. Actions in response to oversight 
findings will be oriented toward finding the most effective 
ways to maintain or improve a State program's performanCM-. 
Wherever possible, EPA should acknowledge .excellent pe~formance. 
and help St~tes solve problems which impede performance through 
corrective actions. 

If problems regarding State achievement of work program 
commitments persist, EPA should pursue corrective steps as 
necessary based on experience with a given State. In oeneral, 
sanctions should be imposed only when corrective actions have 
failed to solve persistent, significant performance problems. 
Before taking any sanction against a State, EPA should raise 
the performance issue to the highest levels of the Region and 
State necessary to negotiate an effective solution to the 
underlying problem. Sanctions should not be necessary if both 
parties are explicit, straightforward and realistic in their 
expectations of one another and approach the assistance agreement 
process in the spirit of cooperation. 

INCENTIVES 

o When a State meets its negotiated commitments or other­
wise demonstrates success, the EPA Regional Office 
should take steps to acknowledge excellent State 
performance at the conclusion of the oversight review 
or at the end of the assistance agreement period. 

o EPA is committed to publicizing State program success. 
Assured recognition of a State's environmental achievements 
is one of the most effective incentives at EPA's disposal. 
Publicizing accomplishments also benefits States with per­
formance problems by providing ~hem with models for success. 

o In general, when a State demonstrates steady progress or 
a sustained level of high performance against negotiated 
commitments, EPA will institute the most appropriate rewards 
for achievement and incentives to promote continued success. 
Possible actions include but are not limited to: 

Reducing the number, level, scope and/or 
frequency of reviews, reporting, or in­
spections to the minimum necessary for 
effective national program management1 

Increasing State flexibility in using funds 
for special projects or State priorities1 

- Offering financial incentives (within existing 
resources), such as supplemental funding; 
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Publicizing program successes through joint 
media presentations, awards, special letters 
of .commendation to the Governor, or technology 
transfer to other States, EPA Regions and 
Headquarters • 

. CORRECTIVE ACTIONS 

o When· oversight review uncovers a performance problem and 
determines its cause, EPA and the State must act on those 
findings by taking appropriate corrective steps. 

o Regions must initiate discussions with those States where 
problems have emerged, and work cooperatively with them to 
establish effective remedial strategies. This negotiated 
strategy should specify the ~ime frame during which EPA will 
expect the problem to be resolved, and any interim milestones 
that will be necessary to monitor State progress. 

o Regions and States should follow a corrective action strat­
egy based on the unique history and needs of a ~iven State. 
This policy does not prescribe any particular sequence of 
corrective actions which must be undertaken, nor does it 
link specific corrective actions to particular types of 
performance problems. · 

o Possible corrective actions include but are not limited to: 
providinq EPA technical or managerial assistance, trainin~ 
or additional resources: increasing the nU1'\ber and/or fre~ 
guency of reporting and oversight requirements: and shift1-ng 
State resources or otherwise renegotiating the assistance 
agreement. 

o If a Region is not able to provide a particular essential 
type of specialized assistance to .a State, the Reqion should 
bring this corrective action requirement to the attention 
of Headquarters program managers for action as appropriate. 

o T.he intent of this policy is to see that EPA assumes a 
constructive approach in responding to State performance 
problems. When corrective actions have failed, or EPA and 
a State cannot agree on a corrective action, the Region 
may consider imposing a sanction. If a sanction is contem­
plated, the performance issue should be escalated to the 
highest appropriate level of EPA and the State. The follow­
ing sequence should be observed whenever possible to ensure 
that significant problems receive prompt attention and are 
solved expeditiously: 

a. The Regional Division Director responsible for 
managing the assistance agreement will raise the 
issue to the attention of the Deputy Regional 
Admininstrator or Regional Administrator and advist..,. 
his/her State counterpart of this notification. 



SANCTIONS 

b.. The Regional Administrator will personally contact 
the State Environmental Director or other appropriate 
State manager to attempt to reach agreement on a·· 
corrective action, and to discuss the contemplated 
sanction •. 

c. National Program Managers should. be advised-Of any 
State program problems warranting a· sanction, and 
should be notified of any final decision to take 
such action. 

d. If negotiations between the Regional Administrator 
and State counterpart fail to solve the problem, 
the Regional Administrator should judge under what 
circumstances notification of the Governor should 
occur. 

o Regional Administrators must recognize that national re­
sponsibility for any State environmental program continues 
after the imposition of a sanction. They should make ar­
rangements for completion of crucial outstanding outputs 
and should take steps to promote and sustain activities 
the State is performing effectively. 

o As with corrective actions, any decision to impose a 
sanction must be based on EPA's particular experience 
with any given State. The Regional Administrator is 
responsible for determining when a problem may be signif­
icant enough to warrant such action, and for determining 
the appropriate type of sanction to apply. -

o Gurrent regulations detail those sanctions traditionally 
available to EPA. They include: stop-work actions, 
withholding payment, suspension or termination of agree-· 
ment for cause, agreement.annulment, and other appropriate 
judicial or administrative actions. 

o Adjusting the schedule for award or paY"'lent of assistance 
funds to quarterly, semi-annual, or other similar restrictive 
disbursement schedules is considered a sanction under the 
terms of this policy. (The customary mechanisms for the 
release of funds, such as standard letter of credit 
procedures, are not affected by this policy.) 

o 40 CFR Part 30 Subpart L details formal procedures for 
resolving EPA/State disputes concerning assistance 
agreements. These procedures provide the opportunity 
for a State to document the grounds for any objections 
to the imposition of a sanction and for EPA to review 
its decision and address the State's objections on the 
basis of a written record. 
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PURPOSE 

Policy on Performance-Based Assistance 
Question and Answer Package 

l. What ia the purpose of this policy? · 

This policy lays· out a framework for managinq9EPA's 
assistance to States for continuing environmental~programs. 
It ties. performance against negotiated work .program outputs to 
federal financial assistance funds. It provides a consistent 
approach for managing assistance programs through negotiating 
work outputs, overseeing States' performance against agreed 
upon commitments, solving problems through corrective action 
strategies, and imposing sanctions when corre.ctive actions 
have failed or EPA and a State cannot agree on a corrective 
action strategy. 

Although the policy aims for a consistent approach toward 
managing assistance agreements, it provides Regional managers 
with flexibility to use their best judgment in applying the 
provisions of this policy to specific conditions that exist 
within their Regions and among programs. 

TIMING 

2. How will this policy affect FY'86 assistance agreemen~s? 

Any FY'86 assistance agreement negotiated after the 
issuance of this policy will be expected to conform to 
all of its provisions. 

Assistance agreements for FY'86 agreed upon prior to 
the issuance of the Policy on Performance-Based Assistance 
will not have-to be renegotiated. However, EPA's Regions 
will be expected to manage those assistance agreements 
according to the approach outlined in the •oversight• and 
•consequences of Oversight• sections of the policy. 

FY'86 assistance agreements may be amended if a Reqion 
and State both agree to do so, under the terms of governing 
regulations. 

All assistance agreements for FY'87 will be negotiated 
and managed accordinq to this policy. 

PRIORITIES 

J. Why should EPA assistance support .some State priorities 
in addition to national ~riorities? 

•state priorities• refer to activities which are allow­
able for funding under federal statutes and which, althoug~ 
not always important enough nationwide to warrant a place 
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on or at the top of the national priority list, are of 
great concern to a particular State due to that State's 
unique environmental conditions. Recognizing that each of 
EPA's continuing environmental programs requires a combination 
of Federal and State resources, EPA may direct som.e-of its 
assistance to support what States view as.their most 
signif ieant initiatives, if those activities promise to 
deliver a greater environmental benefit than a national . 
priority. (National priorities include Regional priorities). 
In many instances, a State's priority activities will cor­
respond closely to the list of national priorities in a 
given program, but the State may wish to distribute resources 
among those activities with a slightly different emphasis. 
The Regions have flexibility under this policy to negotiate 
support for those activities, consistent with Program 
Guidance. · 

4. How is the proper balance between national and State 
priorities to be achieved? 

The appropriate mix of .national and State priorities 
will vary from work program to work program, according to 
the unique features of each environmental program in each 
State. After ensuring that top national priorities as 
identified in the Agency Operating Guidance and Regional 
Guidance are included in a work program, Regional officials 
must exercise their judgment and negotiate with a State 
over what combination of national and State priorities can 
deliver the greatest environmental benefit given the remaining 
resources available. 

GUIDANCE 

s. How should the Agency Operating Guidance be refined to 
facilitate improved ·work planning? 

EPA's annual Operating Guidance should clearly arti­
culate national priorities. The Agency Priority list should 
be limited to those top priorities across all media. Each 
Program Office should also list priority activities in its 
media area, ranking them and identifying those which must 
be reflected in every State work program. The Program Off ice 
and Agency priority lists should complement one another. 
EPA will involve states early on in defining the order and 
scope of Agency and Program Office priorities. 

EPA Regions should negotiate work program outputs based 
upon priorities.as identified and ranked in the Guidance. 
Carefully delineated priorities will help ensure work programs 
that contain clear and measureable output commitments. 

-/ )( :~· , . ,,-. 
~- -· ·:--
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ESCALATION 

6. What ia the purpose of the escalation sequence outlined.in 
the policy? 

The Policy on Performance-Based Assistance es~blishes 
a problem-solving approach toward managing EPA as~istance to 
States. It has been designed to promote the prompt identi­
fication and resolution of any problems States encounter in 
trying to fulfill the output commitments they agree to meet. 
The purpose in laying out a process by which issues can be 
surfaced quickly up the chain of command in both Regions and 
States is to ensure that significant problems receive the 
prompt attention of managers capable of solving those problems 
expeditiously. This sequence was included in the policy to 
address concern that State performance problems too frequently 
lie unattended at the lower levels of Regions and States where 
they become bigger problems. 

While this process calls for consultation with State 
representatives and notification of the National Program 
Manager, EPA's Regions are responsible for managing the 
escalation sequence and rendering any final decision to 
impose a sanction. 

7. Under what circumstances should the escalation sequence be 
followed? 

The escalation sequence was designed specifically as flt 
mechanism for obtaining quick decisions on whether EPA will 
impose a sanction on a State demonstrating performance pro­
blems. By establishing a predictable process for addressinq 
these major conflicts, the policy seeks to expedite, not en­
cumber with formality, resolution of the most serious problems 
likely to be encountered in an assistance relationship. While 
this escalation sequence applies uniquely to decisions regardin~ 
sanctions, the policy encourages the escalation of any signi­
ficant information (positive and negative) regarding the per­
formance of a State program within both Regions and States as 
appropriate. 

QUARTERLY DISBURSEMENTS 

s. Why does this policy classify quarterly disbursement schedules 
(or similar restrictive disbursement schedules) as sanctions? 

Ouarterly disbursement schedules involve awarding a 
portion of a State's grant each quarter or imposing quarterly 
performance-based restrictions on standard payment procedures. 
The Task Force agreed that putting States on quarterly or 
semi-annual disburse~ent schedules makes it difficult for 



States to plan their programs, which are generally based on 
a yearly cycle. The Task Force felt that this type of action 
would signify a lack of faith in a State's ability to perform. 
Consequently, the Task Force viewed this type of action as a 
sanction which would reflect a State's inability t.&-perform. 
As wit~ other sanctions, quarterly disbursement schedules, 
should not be imposed before attempting to resolve the problem 
through more cooperative efforts (corrective actions) or after 
a demonstration of continued past performance problems by a 
State. As with all sanction decisions, the decision to place 
a State on a quarterly disbursement schedule should be made 
at the highest level of the Region. 

A quarterly disbursement schedule signifies that the 
·recipient's performance would be reviewed after each quarter 

to determine whether full release of funds would be made 
for the next quarter. Under the policy, putting a Staee 
on this type of schedule is considered to be a sanction. 

9. Does this policy affect draw-downs under the letter of credit 
or other payment mechanisms? 

The customary mechanisms for the release of fund~ are 
not affected by this policy. For example, letter of credit 
procedures, which are used by most Regions, provide a 
system whereby the recipient may promptly obtain the funds 
necessary to finance the Federal portion of a project, and 
which precludes the withdrawal of funds from the Department 
of the Treasury any sooner than absolutely necessary. 
(Payment procedures are described in the Assistance Admini­
stration Manual, 12/3/84, Chapter 33.) However, to the 
extent that Regions impose performance-related restrictions 
on letter of credit or other payment mechanisms, these 
restrictions would be considered a sanction under the policy. 

10. How will this policy affect States currently on quarterly 
disbursement schedules? 

Currently, a number of States are on quarterly disburse­
ment schedules, primarily under the RCRA program. This policy 
does not prohibit the practice of imposing a quarterly schedule 
on a State, but it does consider this practice a sanction. 
It is not necessary to amend FY'85 or FY'86 assistance aQree­
ments that already place States on quarterly disbursement. 
schedules. However, States should not automatically be either 
extended or taken off of quarterly schedules for the follo~ing 
year's grant cycle. In deciding whether to continue or dis­
continue quarterly disbursements, Regions should review State 
performance. A decision to continue or discontinue a quarterly 
schedule should be based on the presence or absence of 
performance problems, or successful or unsuccessful attempts 
to resolve the problems through corrective steps. Regional 
and programatic differences call for Regional managers to 
use their best judgment in making such decisions. .-7' --i 'j 

::_,.. ~ ... 
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11. What does this poliey·imply for withholding funds for 
problems that are not directly related to a State's perfor­
mance of negotiated outputs under the assistance agreement? 

Thi·s policy relates primarily to a State's performance 
of negotiated outputs under an assistance agreemen£:" The 
decision to withhold funds from a State for output-related 
problems is a sanction which should be preceded by appropriate 
corrective actions and notification of high•level managers. 
However, funds are sometimes withheld for problems not directly 
related to a State's accomplishment of negotiated outputs 
under an assistance agreement. This may occur as a result 
of problems with a State's financial reporting and accounting 
system. For problems resulting from improper fiscal manage­
ment or administrative practice (but not directly related to 
a State's performance on work outputs), the Regions may with-

· hold funds in accordance with governing regulations. 

· OTHER QUESTIONS AND ANSWERS 

12." 

13. 

Do assistance administration procedures need to be changed? 

No. The policy was developed carefully so as not to 
conflict with the Agency's existing procedures for manaqing 
assistance agreements. Procedural details for administration 
are provided in the current (12/3/84) Assistance Administratio~ 
Manual and they are consistent with the policy. -

Why does the policy encourage the submission of comprehensive 
State work plans but not require them? -

The current policy is consistent with existing requlations 
for State and Local Assistance (40 CFR Part 35, Subpart A). 
The policy encourages but does not require States to volunteer 
a comprehensive work program that indicates all activities 
the State is conducting under its environmental program. 

14. Why does this policy call for a mutually ·acceptable evaluation 
plan? 

The policy calls for EPA's evaluation of State performance 
to be described in a plan that is mutually acceptable to EPA 
and the State before the assistance agreement is finalized. 
This is consistent with the regulation which calls for the 
Regional Administrator to develop an evaluation plan in consul­
tation with the State, and it reflects the principles of EPA's 
Policy on Oversight of Delegated Programs. Under the policy, 
changes to the original evaluation plan could occur as corr­
ective actions. 



15. How can the assistance agreement be amended? 

Both the policy and the regulation allow for the assist­
ance agreement to be.amended at any time by mutual agreement 
between the Regional Administrator and the State._ Yither 

. party (State or Region) may ask for amendment of the assist­
ance agreement. (See 40 CFR Part 30-700, Subpart G.) 

16. Do Regions have discretion to devise corrective action 
strategies and determine the timing and sequence of 
corrective actions? 

Yes. Regions should attempt to implement corrective 
action strategies which respond to the problem in a timely 
and appropriate manner. 

17. Why doesn't the policy deal with the •quality• of outputs? 

While this Policy on Performance-Based Assistance 
focuses on State performance against measureable outputs, 
it complements and is in complete conformance with EPA's 
Policy on Oversight of Delegated Proqrams, which calls for 
review and evaluation activities which ensure quality 
State programs. Most of EPA's programs have instituted 
evaluation programs which examine not only •beans,• but 
the quality of those beans. The oversight of work program 
outputs should occur as part of a comprehensive examination 

. of State program performance. · 

18. How do State output commitments relate to SPMS commitments? 

EPA should always discuss with States any State 
commitments to be included in EPA's Strategic Planning 
and Management System. Under a system of performance-based 
assistance, it ·is imperative that work program outputs which 
are also SPMS commitments be agreed upon in advance by Regions 
and States. Since poor performance may have fiscal consequences 
under a performance-based system, it would be unfair to hold 
States accountable for SPMS measures they were not aware of 
or did not accept. 

? .--.::. ' ·" r:..:.:. . ..:,._ 
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"Revised Policy Framework for State/EPA Enforcement Agreements", dated 
August 25, 1986 (Supersedes H.1). See also GM-41, revised. 





UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON. 0.C. 20460 

AUG 2 5 1986 

0,.,.IC:E O'" 
THE AOMl~ISTltATOlll 

MEMORANDUM 

SUBJECT: Revised Policy Framework for State/EPA Enforcement 
Agreements j 

FROM: A. James Barnes / -~~ 
Deputy Administrate ~M/~ 

TO: Assistant Administrators 
Associate· Administrator for Regional Operations 
Regional Administrators 
Regional Counsels 
Regional Division Directors 
Directors, Program Compliance Offices 
Regional Enforcement Contacts 

I am pleased to transmit to you a copy of the Agency's 
revised Policy Framework for State/EPA Enforcement Agreements. 
The Policy Framework, originally developed in 1984, along with 
program-specifi~ implementing guidance, will continue to serve as 
the blueprint for our State/EPA enforcement relationship. The 
revised Policy Framework integrates new guidance developed since 
its original issuance. It reinforces the Guidance for the FY 
1987 Enforcement Agreements Process which I transmitted to you on 
April 15, 1986 and should serve as your guide for negotiations 
and implementation of the Enforcement Agreements. 

-· 

Although the intent of the revisions was to incorporate new 
policy, the process gave the Agency, with the assistance of the 
Steering Committee on the State/Federal Enforcement Relationship, 
an opportunity to reassess with the States our original approach. 
This process has clearly reaffirmed that the basic approaches we 
put in place in 1984 for an effective working partnership are 
sound and that all parties continue to be committed to its effective 
implementation. 

The revisions incorporate into the Policy Framework addenda 
developed over the past t~·o ye~rs in the areas of oversight of 
State civil penalties, involvement of the State Attorneys General 
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in the Enforcement Agreements process, and implementation of 
nationally managed or coordinated cases. The ·revisions also 

· reflect, among other things, some of the points that have been 
emphasized in my annual guidances on the Enforcement· Agreements 
process, the Evaluation Report on Implementation of the Agreements, 
and the Agency's Criminal Enforcement and Federal Facilit-ies 
Compliance draft strategies. · . · 

I am firmly committed to full and effective implemehtation 
of the Policy Framework and am relying on your continued.personal 
attention to this important effort. I plan to review the Region's 
performance in implementing the revised Policy Framework and the 
program-specific guidance, particularly the •timely and appropriate" 
enforcement response criteria, as part of my semi-annual regional 
visits. 

_I encourage you to share the revised Policy Framework with 
your-State counterparts. 

Attachments 

cc: Steering Committee on the State/Federal Enforcement 
Relationship 
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POLICY FRAMEWORK FOR STATE/EPA ENFORCEMENT .-~REEMENTsl/ 

Achieving and maintaining a high level of compliance with 
environmental laws and regulations is one of the most important 
goals of Federal and State environmental agencies, and is an essential 
prerequisite to realizino the benefits of our regulatory programs. 
While States and local governments have primary responsibility for 
compliance and enforcement actions within delegated or approved 
s~ates, EPA retains responsibility for ensuring fair and effective 
enforcement of Federal requirements, and a credible national deterrence 
to noncompliance. An effective State/Federal partnership is critical 
to accomplishing the~e goals, particularly given limited State and 
Federal resources. The task is difficult and one of the most sensi­
tive in the EPA/State relationship, often compounded by differences 
in perspectives on what is needed to achieve compliance. 

To establish an effective partnership in this area, and 
implement the State/Federal enforcement relationship envisioned 
in the Agency Oversight and Delegation policies, EPA called for 
State-specific enforcement agreements to be in place beginning 

.• 

FY 1985 which will ensure there are: (1) clear oversight criteria, 
specifieG in advance, for EPA to assess good State --or Regional-­
compliance and enforcement program performance: {2) clear criteria 
for direct Federal enforcement in delegated States with procedures 
for advance consultation and notification: and (3) adequate State 
reporting to ensure effective oversight. 

This document is tne Agency's policy framework for implernenting 
an effective S~ate/Federal enforcement relationship through natio~al 
program guidance and Regional/State agreements. It is the product 
of a Steering Committee effort involving all major national EP.~ 
compliance and enforcement program directors, State Associations, 
State officials from each of the media programs, and the National 
Governors' Association. EPA anticipate~ that the relationship, and 
the use of the agreements first established in FY 1985, will evol~e 
and improve over time. They will be reviewed, and updated where 

. necessary, on an annual basis. The Policy Framework will be subject 
to periodic review and refinement. Originally issued on June 26, 
1984, the Policy Framework has been updated to refle=t additional 
guidance developed since that time. 

l/ The term Enfc =ement .A.gree:nent is used throughout to descri f).: the 
document(s), be it an e~isting grant, SEA., MOU, or separate . 
Enforcement Agreement, which contains th~ provisions outlined in 
the Policy Framework and related media-specific guidance. (See 
""' 4 ~ ..... ...a-----'""•ion l')f for1r ,.., -··-----.:- ... • ' 
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Policy Framework Overview 

The Policy Framework applies both to Headquarters program 
off ices in their development of national guidance and to Regions 
in tailoring program. guidance to State-specific.needs and agreeme~ts. 
Although enforcement agreements are not required for States which 
do not have ~elegated or approved programs, Regions are encouraged 
to apply to these States certain policies and provisions where 
relevant, particularly advance notification and consultation 
protocols. The Policy Framework is divided into six sections, to 
address the following key areas: 

A. State/Federal Enforcement •Agreements•: Form, Scope and 
Substance (pages 4-7) 

· This section sets forth for Regions and States developing 
~enforcement agreements, the areas that should be discussed, 
priorities, and the degree of flexibility that Regions have in 
tailoring national guidance to State-specific circumstances, 
including the form and scope of agreements. 

B. Oversight Criteria and Measures: Defining Good Performance 
(pages 8-17) 

This section is primarily addressed to EPA's national programs, 
setting forth criteria and measures for defining good performanc]I 
generally applicable to any compliance and enforcement program 
whether administered by EPA or a State. It forms the basis for 
EPA oversight of State programs. A key new area that should 
receive careful review is the definition of what constitutes 
timely and appropriate enforcement response, Section 8, Criterion 
ts, pages lJ-13. 

C. Oversight Procedures and Protocols (pages 18-20) 

This section sets forth principles for carrying out EPA's 
oversight responsibilities, including approach, process anj 
follow-up. 

D. Criteria for Direct Federal Enforcement in Delegated States 
(pages 21-25) 

This section sets forth the factors EPA will consider before 
taking direct enforcement action in a delegated State and 
what States may reasonably expect of EPA in this regard 
including the types of cases and consideration o~ whether a 
State is taking timely and appropriate enforcement action. 
It also establishes principles for how EPA should take enforce­
ment action so that we can be most supportive of strengthenin~ 
State programs •. 

E. Advance Notification and Consultation .(pages 26-30) 

This section sets forth EPA's policy of •no surprises" and 
what arrangements must be ma~e with each State to ensure the 
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policy is effectively carried out by addressing planned 
inspections, enforcement actions, press releases, dispute 
resolution and as~urances that publicly reported performance 
data is accurate. 

F. State Reporting (pages 31-35) 

This section sets forth seven key measures EPA wi11•use, at a 
minimum, to manage and oversee performance ~y ~egions and 
States. . It summarizes State and regional reporting ·requirements 
for: (1) compliance rates1 (2) progress in reducing significant 
non-compliance1 (3) inspection activities1 (4) formal adminis- · 
trative enforcement actions1 and (5) judicial actions, at 
least on a quarterly basis. It also discusses required 

.. commitments for· inspections and for addressing significant 
.~on-compliance. 

In addition, it sets forth State and regional requirements for 
recordkeeping and evaluation of key milestones to assess the 
timeliness of their enforcement response and penalties imposed· 
through those actions. ~ 

Appendices 

Appendix A: Annual priorities and implementing guidance 
provides a list of the annual priorities for implementing the 
enforcement agreements and a summary index of what national 
program guidance has been or will be issued by programs to 
address the areas covered by the Policy Framework for State/EPA 
Enforcement Agreements. 

Appendix B: Addendum to the Policy Framework on "Im~lementin~ 
Nationally Managed or Coordinated E~forcement Actions," 
issued January 4, 1985. 

Appendix C: Guidance on "Division of Penalties with State 
and Local Governments," issued October 30, 1985. 



·. 
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A. STATE/FEDERAL ENFORCEMENT AGREEMENTS: FORM, SCOPE, AND SUBSTANCE 

This section sets forth the form, scope and substarlce of the 
State/Federal Enforcement Agreements as well as the degree of 
flexibility Regions have in tailoring national policy t~ individual 
States. · 

' 1. What Form Should the Agreements Take? 

We do not anticipate the need for a new vehicle or document 
for the State/Federal enforcement agreements. Wherever possible, 
State/Federal agreements should be set forth in one·or more of 
a nu~ber of existing formats: orant agreements, State/EPA Agreements, 
Memoranda of Agreement or Understanding or a statement of Regional 
Office operating policy. Where there are ~ew documents the 
appropriate linkage should be made to grants and SEA's as applicable. 
To the extent the areas covered by this Policy Framework translate. 
into specific output commitments and formal reporting requirements·, 
they may belong in the grant agreements as specified in national 
program grant guidance. Regions should discuss with the States 
at an early stage in the planning process their views on both the 
form and substance of the agreements. Once the basic agreements 
are in place, Regions should consider most aspects of the written 
agreements as multi-year, minimizing the need to renegotiate the 
agreements each year. · Regions should conduct an annual review 
with the States to identify needed revisions and additions to the 
agreements to address identified problems or reflect further national 
guidance. 

2. What is the Scope of the Agreements? 

This guidance and the State/EPA agreements cover all 
aspects of EPA's civil compliance and enforcement programs, 
including those activities involving Federal facilities. T~e 
criminal enforcement program is not included and will be ajdresse~ 
elsewhere. 

. 
Discussions between EPA Regions and States sho~ld cover the 

minimum areas listed below: 

o Oversight Criteria and Measures: Good Performance Defined 
--See Section B. 

o Oversight Procedures and Protocols -- ~ee Section c. 

o Criteria for Direct EPA Enforcement -- See Section D. 

o Procedures for Advance Notification and Consultation Sec 
Section E. 

o Reporting Requirements -- See Section F. 
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However, Regions and States are not expected to duplicate national 
Program guidance in their agreements -- we are not looking for 
lengthy documents. Written agreements resulting from these 
discussions could cover topics which are not clearly specified 
elsewhere. If not otherwise specified, national policy;will apply 
and should be so stated in the state agreements. Although not 
required for non-delegated or unapproved programs, Regions are 
encouraged to apply certain policies and provisions whe~e relevant, 
particularly advance notification and consultation protGcols. 

This Policy Framework and the resulting State/EPA Enforcement 
Agreements are intended to enhance enforcement of State and 
Federal environmental laws. Each agreement should be careful 
to note that nothing in them or this Policy Framework constitutes 
or,creates a valid defense to regulated parties in violation of 
envi~onmental statutes, regulations or permits. 

3. Parties to the Agreements and Participants in the Process. 

It is important to involve the appropriate State and regiona;i.· 
personnel early in the agreements process. In the Regions, this 
means involving the operating level program staff and the Regional 
Counsel staff along with top management: and in the States·it 
means the participation of all the organizational units responsible 
for making enforcement work, e.g., State program staff, those 
responsible for oversight of field operations, staff attorneys, 
and the State Attorneys General (AG). The State agency should 
have the lead in establishing effective relationships with the 
State AG or State legal staff, as appropriate. The Regions 
should ensure that there is adequate communication and coordination 
with these other participants in the enforcement process. States 
are strongly encouraged to com.mit advance notification and 
consultation procedures/protocols between the State agency and 

·the State AG (or State legal staff, as appropriate) to writing. 
The Region should seek to incorporate these written protocols 
into the State/EPA Enforcement Agreements (See discussion on 
pages 17 and 26-27). 

4. ·What Flexibility do Regions Have? 

Regions must be allowed substantial flexibility to tailor 
agreements to each State, as the agreements process is intended 
to be based upon mutual understandings and expectations. This 
flexibility should be exercised within the framework of national 
program policy and the Agency's broad objectives. Specifically, 

a. Oversight Criteria: 

Oversight criteria would generally be provided in nation~l 
program guidance but Regions should tailor their general oversig1t 
to address environmental and other priorities in the Region or 
State, and other specific areas of concern that are unique to 
an individual State, includin~ any issues raised by the scope 
of State enforcement authorities, unique technical problems and 
available e1Cpertise, and areas targeted for improvement. 



In addition, Regions and States should adapt national 
timely and appropriate enfotcement response criteria to State­
s~ecif ic circumst~nces to fit State authorities and procedures 
as follows: . · 

r 

(i) Timeliness: The national program guidance on key 
milestones and timeframes should be applied to all States 
with adjustments to accommodate each State's laws and legal 
procedures. Such adjustment can be important parti~ularly 
where the proposed enforcement action cannot possioly take 
place wi~hin the proposed timeframes or where a State 
chooses to address problems more expeditiously than the 
Federal guidelines. The trigger points should be realistic 
expectations, but within modest variance from the national 
goals. Other adjustments should not be made solely because 
a State program consistently takes longer to process these 

~:actions due to constraints other than procedural require­
ments, e·.g., resources. However, if this is the case the 
timeframes should serve as a basis for reviewing impediments 
with the State to identify how problems can be overcome and 
to explore ways over time for the State program to perform 
more eff ~ciently. (See discussion in Section B, p.13) 

The timeframes are not intended to be rigid deadlines for 
action, but rather are: Cl) general targets to strive for 
in good program performance: (2) trigger points that EPA 
and States should use to review progress in individual 
cases; and (3) presum?tions that, if exceeded, EPA may · 
take direct enforcement action after consideration of all 
pertinent factors and consultation with the State. It is 
not the Agency's intention to assume the major enforcement 
role in a delegated State as a result of these timeframes. 
The trigge~ points should be realistic expectations, but 
within modest variance from the national goals. It must 
also be realized that in some programs we need experience 
with the timeframes to assess how r~asonable and workable 
they really are and further, that judgments on what is a 
reasonable timetable for action must ultimately be case 
specific. For example, complex compliance problems may 
require longer-term studies to define or achieve an appro­
priate remedy. 

(ii) Appropriate Enforcement Response: 

(a) Choice of response: National medium-specific program 
guidance applicable to State programs on appropriate 
enforcement response should be followed (See Appendix A). 
There is usually sufficient flexibility within such 
guidance to allow the exercise of discretion on how best 
to apply the policies to individual cases. The Agency is 
making every effort to set forth a consistent national 
policy on enforcement response for each program. It is 
therefore essential that in setting forth clear expectations 
with States this guidance not be altered. 

-· 



(b) Definitions ·of formal enforcement actions: Regions 
should reach agreement with States as to.how certain State 
enforcement actions will be reported to and interpreted by 
EPA. This should be based upon the essential characteristics 
and impact of State enforcement actions, and not merely 
upon what the actions are called~ National program guidance 
setting forth consistent criteria for this.purpose should 
be followed, pursuant to the principles listed in ~ection B, 
pages 11-12. · 

. 
(c) Civil Penalties and Other Sanctions: Program guidance 
must also be followed on where a penalty is appropriate. 
Regions have the flexibility to consider other types of State 
sanctions that can be used as effectively as cash penalties 
to create deterrence, and determine how and when it might be 
appropriate to use these sanctions consistent with national 

:guidance. Regions and States should reach understanding on 
- documentation to evaluate the State's penalty rationale. 

Maximum flexibility in types of documentation will be 
allowed to the State. 

s. Procedures and Protocols on Notification and Consultation: 

Regions and States should have maximum flexibility to fashion 
arrangements that are most conducive to a constructive relationship, 
following the broad principles outlined in this document. 

6. State-Specific Priorities: 

In addition, while of necessity EPA must emphasize commitments 
by States to address significant noncompliance and major sources 
of concern, Regions should be sensitive to the broad concerns of 
State Programs Jncluding minor sources and the need to be responsiva 
to citizen comp1aints. Regions should discuss the State's pers~ecti~e 
on both its own and national priorities, and take into account 
State priorities to the extent possible. 

7. What Does it Mean to Reach Agreement? 

To ·the extent possible, these agreements should reflect mutual 
understandings and expectations for the conduct of Federal and 
State enforcement programs. At a minimum, EPA Regions must: (1) 
be clear and ensure there are •no surprises": (2) make arrangements 
with the States so that actions taken are constructive and supportive; 
and (3) tailor the application of the national program guidance 
to the States' programs and authorities. Where mutual agreement 
cannot be achieved, clear unilateral statements of policy will 
have to suffice, with commitments to try to seek further agreements 
over time. Areas where agreements have not been reached should 
be clearly identified for senior Agency mariagement attention. 



B. OVERSIGHT CRITERI'.' AND MEASURES: DEFINING GOOD PERFORMANCE="'= 

.The first step to achieving strong and effective national 
compliance and enforcement.programs is a clear definition of 
what cons ti tut es good performance. Because each of EPA ',s programs 
embodies unique requirements and approaches, good ·performance 

. must be def i.ned on a program-specific basis. Adjustment'S also 
must b~ made in a,Pplying criteria and measures to the States 
and Regions, based upori their environmental problems and 
authorities. Nevertheless, there are several basic elements 
which will generally be applicable to a good compliance and 
enforcement program.in any of our medium-specific programs. 
The f~llowing outlines the criteria and measures that form 
the.common framework for defining a quality program. The 
framework is to serve as a guide to the national programs as 
they develop, in cooperation with Regions and States, the 
criteria they will use to assess their performance in implementing 
national compliance and enforcement programs. ~ 

The framework is not intended to be adopted word-for-word 
by the programs, nor is there any format implied by this list. 
What is important are the concepts. This section addresses 
only the elements of a quality program. Issues such as how 
oversight should be conducted are addressed in Section c. Each 
national program may choose to focus on certain elements of 
performance in a given year. 

These criteria and measures are intended to apply to the 
implementing agency, that is, to an approved or delegated 
State or to an EPA Region in the event a· program is not 
"delegated." Our philosophy is that EPA should be held to 
the same standards as we would apply to the States if they 
were implementing the program. Portions may also apply to 
those non-approved or non-delegated States which are adminis­
tering portions of the programs under cooperative agreements. 

CRITERION 11 Clear Identification of and Priorities for 
the Regulated Community 

A quality compliance and enforcement program is based 
upon an inventor.y of regulated sources which is complete, 
accurate and current. The data should in turn be accessible, 
preferrably in automated data systems which are accurate, and 
up-to-date. The scope of coverag~ for the inventory should 
be appropriately defined by each program as it is probably 
not feasible to identify every person or facility subject to 
environmental laws and regulations, especially when they are 
numerous small sources. Those prioritie~ should be clearly 
established in national program guidance and tailored to 
State-specific ~ircumstances as appropriate. 

.....; . ../ ("~ . 

. · ,·I._/ 
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The inventory of sources or other reievant information on 
sources should be utilized as a basis for a priority-setting 
system established by the·administering agency. These priorities 
should reflect and balance both national priorities and state­
specific priorities. A quality program uses those priorities 
as a basis for program management. National priorities are 
generally set forth in EPA's Operating Year Guidance an~ program-. 
specific compliance and enforcement strategies. State-specific 
priorities should address not only efforts to achieve broad 
based compliance but also should assess the expected environmental 
impact of targeting enforcement and compliance monitoring to 
specific geographic areas or against certain source types. 
Ambient monitoring systems can provide an important point of 
departure for priority-setting. 

CRITERION 12. Clear and Enforceable Requirements 

Requirements established through permits, administrative 
orders and consent decrees should clearly define what a 
specific source must do by a date certain, in enforceable 
terms. It is not EPA's intention in this policy' framework to 
suggest that EPA conduct a top down review of a State or 
Regional program's entire regulatory program. However, 
areas where provisions cannot be enforced due to lack of 
clarity or enforceable conditions should be identified and 
corrected. 

CRITERION 13 Accurate and Reliable Compliance Monitoring 

There are four objectives of compliance monitoring: 

revie_wing source compliance status to identify 
potential violations1 

helping to establish an enforcement presence; 

collecting evidence necessary to support enforceme1t 
actions regarding identified violations: and 

developing an understanding of compliance patterns 
of the regulated community to aid in targeting 
activity, establishing compliance/enforcement 
priorities, evaluating strategies, and communicating 
information to the public. 

The two factors in assessing the success of a compliance 
monitoring program are coverage and quality. 

Coverage: Each program's strategy should reflect a balance 
between coverage: (1) for breadth, to substantiate the reli­
ability of compliance statistics and establish an enforcement 
presence; a~j (2) for targeting those sources most likely to 
be out of compliance or those violations presenting the most 
serious environmental or public health ris~. 
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Inspect ions 1 Each admi ni steri ng agen.cy should have a 
~ritten a~~ reviewable inspec~ion strategy, reviewed and 
updated annuall~, as appropriate: in some programs a 
multi-year strategy may be preferable. The strategy 
should demonstrate the minimum coverage for reliable 
data gather~ g and compliance assessment set forth in 
national program guidance and meet legal requirements 
for a •neutral inspection scheme.• The strategy should 
also address how the inspections will rnost"effe~ti~ely 
reach priority concern: and pote cial noncompliers including 
the use of self-reported data, c~tizen complaints and 
historic com?liance patterns. The strategy will be 
assessed on whether it embodies the appropriate mix of 
categories of inspect i --ns, frequency and level of Cletai 1. 
Inspections should then be carried out in a manner 

_ consistent with the inspection strategy. 

Source Self-Monitoring and Reporting: The administering 
agency should ensure that minimum national requirements 
for source self-monitoring and reporting are imposed 
and complied with, either through regulation or permit 
condition, pursuant to national guidance as appropriate. 

Quality: Each program should define minimum standards for 
quality assurance of data 2·d data systems, and timely and 
complete doc-mentation of results. At a minimum, each program 
should have a quality assurance program to insure the integrity 
of the compliance monitoring program. This quality assurance 
program should address essential lab analysis and chain o~ 
custody issues as appropriate. 

Insr~ctions: Inspectors should be able to accurately 
· document evidence needed ·.o determine ~e nature and 
extent of violation$, p~· ~icularly the presence of 
significant violations- uocumentation of inspection 
findings should be ti~ , complete and able to support 
subsequent enforcement ·sponses, as appropriate to the 
purpose of the inspect:~~. Federal oversight inspections 
should corroborate findings. Oversight inspections are 
a principal means of evaluating both the quality of an 
inspection program and in~pector training. 

Source Self-Monitoring: The administering agency should 
have a strategy for and implement quality assurance 
procedures, with sufficient audits and follow-up action 
to erisure the inte~rity of self-reported data. 

CRITERION •~ High or Improving Rates of Continuing Compliance 

The long-term goal of all of our compliance and enforcement 
programs is to achieve high rates of continJing compliance 
across the broad spectrum of the regulated community. Until 
that goal is achieved, compliance rates can fluctuate for 
several reasons. In assessing how well an administering 
agencv ;c: "'~et:'.,,. .... ,..~"'"', of high or i1",..,.. ... .,;,...., .. :-~~r. nf 

,. 

/ )C) ! 
."' I f 



11 

compliance, other facto~s must be assessed in addition to 
the overall compliance rate. Improved inspections or inspection 
targeting of ten can result in a te~porary decrease in rates 
of compliance until newly found violations are corrected and 
the regulated community responds to the more vigorous attention 
to specific compliance problems. In these instances, a. 
decrease in the rate of compliance would be a sign of a' 
healthy compliance and enforcement program. At a minimum, 
programs should design mechanisms to track the progress' of 
all sources out of compliance through major milestones ~P to 
achieving final physical (full) compliance with applicable 
regulations and standards. 

Program quality must also be assessed in t-erms of how well 
the program is returning significant noncompliers to compliance. 
The·use of lists of significant violators and specific commitments 
to· track and resolve significant noncompliance should be 
part of the planning process of the administering agency, 
and, between States and Regions. The lists should be developed 
in consultation with the States and continually updated each 
fiscal year and sources on it tracked through to final physical 
compliance. 

CRITERION 15 Timely and Appropriate Enforcement Response 

Ouality enforcement programs ensure that there is timely 
and appropriate enforcement response to violations. Expectations 
for what constitutes timely and appropriate action should be 
based upon national pr~gram guidance, tailored to the procedur~s 
and authorities in a given State and assessed in regard to 
particular circumstances surrounding each instance of violation. 
National programs must establish benchmarks or milestones 
for what constitutes timely and appropriate enforcement 
action, forcing progress in enforcement cases toward ultimate 
resolution and full physical compliance. This concept is a 
key new feature to our compliance and enforcement program 
implementation. 

In designing oversight criteria for timely enforcement 
response, each program will attempt to capture the following 
concepts: 

l. A set number of days from •detection" of a violation 
to an initial response. Each program should clearly 
define when the clock starts, that is, how and when 
a violation is "detected." 

2. Over a specified period of time, a full range of enforce­
ment tools may be used to try to achieve compliance, 
including notices of violation, warning letters, phone 
calls, site visits, etc •. The adequacy of these responses 
will be assessed based upon whether they result in 
expeditious compliance. 

3. A prescribed number of days from initial actio~ wit~in 
which a determination sh~uld generally be made, that 
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either compliance has been achieved or an administrative 
enforcement action has been taken (or a judicial referral 
has been ini~iated,-~s appropriate) that, at a minimum~. 

0 

• 

0 

0 

0 

Explicitly requires recipient to take some corrective/ 
remedial action, or iefrain from certairi beh•vior, 
to achieve or maintain compliance1 

Explicitly is based on the issuing Agency's 4eter­
mination that a violation has occurred1 

Requires specific corrective action, or specifies a 
desired result that may be accomplished however the 
recipient chooses, and specifies a timetable for 
completion1 

May impose require'Tllents in addition to ones relating 
directly to correction (e.g., specific monitoring, 
planning or reporting requirements)1 and 

Contains requirements that are independently enforce- ~ 
able without having to prove original violation and 
subjects the person to adverse legal consequences 
for noncompliance. 

A specific point at which a determination is made 
either that final physical compliance has been a:hieved, 
that the source is in compliance with a milestone in 
a prior order, or that escalation to a judicial 
enforcement action has been taken if such actions 
have not already been initiated. 

In developing program-specific guidance, t~is milestone 
may be treated more as a concept than as a fixed timetable, 
taking into account the fact that the administrative 
hearing process and the State Attorney General's actions 
are not within the direct control of the administerin~ 
agency.2/ What is important, is the embodiment of the 
concei)tof timely follow-up and escalation, in require-nents 
for tracking and management. 

S. Final physical compliance date is firmly established 
and required of the facility. Although it is not 
possible for programs to establish any national 
timeframes, the concept of final physical compliance 
by a date certain should be embodied in EPA and State 
enforcement actions. 

6. Expeditious physical complia~=e is required. It may 
not be possible for programs to define "expeditious" 
in terms of set time periods, but some concept of 
"expeditious" (i.e., that the schedule will result in 
a return to full physical compliance as quickly as 
can reasonably be expected) should be embodied in 
each program's guidance. 

''s~e p. l7, ?6-27~ ~~ga:--:Hn- .. ~ .... ~~ .... ~ "- .... --.. •c: re~"'onsihi 1 i~•-­
for coordinczting w1:.~ the ~1.cz~~ At""""~·•~.r ~'-·•~tdl or othec 
legal staffs. 
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Timeframes established by the national programs for each 
of these minimum milestones are principally intended to serve 
as trigger points and not as absolute deadlines, unless 
specifically defined as such. Whatever timeframes are established 
are intended to apply only to Federal requirements~as adopted 
by the Stat~s, and do not apply to State statutes and require­
ments that go ·beyond those required by Federal law. Tht 
timefraraes are key milestones to be used to manage the program, 
to trigger review of progress in specific cases, and a presumption 
of where EPA may take direct enforcement action after consideration 
of all pertinent factors and consultation with the State. 

Timeframes and their use in management will evolve over 
time as they will have to reflect different types of problems 
that may warrant different treatment. For example, programs 
wil~have to take into account such factors as new types of 
violations, the difference between operating and maintenance 
violations versus those that require installation of control 
equipment, emergency situations which may fall outside the 
scope of the normal .timeframes for action, etc. 

Administering agencies are expected to address the full 
range of violations in their enforcement responses considering 
the specific factors of the case and the need to maintain a 
credible enforcement presence. However, the new management 
approach setting forth desired timeframes for timely action 
could have resource implications beyond what is currently 
available to or appropriate for the full range of sources 
and violations. Therefore, as we begin to employ the concept 
of timely and appropriate enforcement response, at a minimum, 
the focus should be on the greatest problems, i.e., the 
significant n·)l'\.coinpliers. Over time, and with more experience, 
this concept should be phased-in to cover a broader range of 
violations. This in no way should constrain ihe programs 
from applying the concepts broadly. 

The choic~s of appropriate response are to be defined 
within the constraints of national program guidance and 
applied by the administering agency based upon consideration 
of what is needed: (1) in general, to achieve expeditious 
correction of the violation, deterrence to future noncompliance 
and fairnessi and (2) in individual circumstances, based upon 
the gravity of the violation, the circumstances surrounding 
the violation, the source's prior record of compliance and 
the economic benefits accrued from noncompliance. With 
three e~ceptions, the form of the enforcement response is not 
important by itself, as long as it achieves the desired 
compliance result. The exceptions generally fall into the 
following three categories: 

1. If compliance has not been achieved within a certain 
timeframe, the e~forcement response should meet 
minimum requirem~nts, usually associated with at 
least the issuance of an administrative order (see 
criteria listed above) or judicial referral. 
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2. Because of the need to create a ~trong deterrenc~ 
to noncompliance, it is important to assess penalties 
in ~ertain ~ases, and only certain types of enforcement 
actions can provide penalties. Each program must 
clearly define, as appropriate, the circumstances 
under which-nothing less than a penalty or· equivalent 
sanction will· be accep~able. (See Criterion t6 below.) 

• 
3. In some circumstances, a judicial actfon or saoction · 

is.usually the only acceptable enforcement tool. Each 
program must define these circumstances as appropriate. 
For example, a judicial action might be required 
where a compliance sched~ie for Federal requirements 
goes beyond Federal statutory deadlines. · · 

. A good program should have adequate legal authority to 
achieve the above objectives. Where deficiencies have been 
identified, steps should be taken to fill identified gaps. 

CRITERION t 6 Appropriate Use of Civil Judicial and Administrative 
Penalty and Other Sanction Authorities to Create Deterrence!/ 

1. Effective Use of Civil Penalty Authorities and Other Sanctions: 

Civil penalties and other sanctions play an important role in 
an effective enforcement program. Deterrence of noncompliance 
is achieved through: 1) a credible likelihood of detecting a 
violation, 2) the speed of the enforcement response, and 3) the 
likelihood and severity of the sanction. While penalties or 
other sanctions are the critical third element in cr .. ting 
deterrence, they can also contribute to greater equity among 
the regulated community by recovering the economic benefit a 
violator gains:from noncompliance over those who do comply. 

Effective State and regional programs should have a clear plan 
or strategy for how their civil penalty or. other sanction 
authorities will be used in the enforcement program. At a 
minimum, penaltie~ and/or sanctions should be obtained ~here 
programs have identified that a penalty is appropriate (see 
Criterion IS above). 

The· anticipated use of sanctions should be part of the 
State/EPA Enforcement Agreements process, with Regions and 
States discussing and establishing how and when the State 
generally plans to use penalties or other approaches where 
some sanction is required. 

3/Excerpts from the Policy on "Oversight of State Civil Penalties" 
~2/28/86. The focus of the policy is on both civil judicial and 

civil administrative penalties, and does not cover criminal 
penal tie~. 
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EPA generally prefers the use of cash perialties to other 
types of sanctions.~ However~ there may be other sanctions 
which are preferable to cash penalties in some circumstances. 
In particular, States may have a broader range of remedies than 
those available at the Federal level. Example~ of othet sanctions 
may be:· pipeline severance (UIC), license i;evocat"ion (FIFRA) 
or criminal ·sanctions including fines and/or incarceratton. 
National program guidance should clarify in general terms how 
the use of other types of sanctions fits into the program's 
penalty scheme at the Federal and State levels, e.g., whether 
they are substitutes for or mitigate a cash penalty.~/ In 
any case, States are urged to use cash penalty authorTties in 
those cases for which a penalty is •appropriate• and/or to use 
other sanctions pursuant to these agreements with the Regions. 

: EPA encourages States to develop civil administrative 
pen~lti authority in addition to civil judicial penalty authority, 
and to provide sufficient resources and support for successful 
implementation where they do not already have this authority. 
In general, a well designed administrative penalty authority 
can provide faster and more efficient use of enforcement 
resources, when compared to civil judicial authorities. Both 
civil judicial and administrative penalty authorities are 
important, complementary, and each should be used to greatest 
advantage. EPA is similarly seeking to gain administrative 
penalty authority for those Federal programs which do not 
already have it. To support State efforts to gain additional 
penalty authoritie~, EPA will share information collected on 
existing State penalty authorities and on the Federal experience 
with the development and use of admiRistrative authorities. 

2. Oversight of Penalty Practices: 

EPA Headquarters will oversee Regional penalties to 
ensure Federal penalty policies are followed. This oversight 
will focus both on individual penalty calculations and regional 
penalty practices and patterns. 

4/1n limited circumstances where they meet specified criteria, EPA 
~and OOJ policies and procedures allow for alternative payments 

such as beneficial projects which have economic value beyond 
the costs of returning to compliance -- in mitigation of 
their penalty liability. 

5/until program-specific guidance is developed to define the 
~appropriate use of civil sanctions, the Region and State should 

consider whether the sanction is comparable to a cash penalty 
in achievin~ compliance anj deterring noncompliance. Costs 
of returning to compliance will not be considered a penalty. 
Criminal authorities, while not clearly comparable to cash 
penalties, can be used as effectively as cash penalties to 
create deterrence in certain circumstances. 



EPA will review state-penalties in the context of the State's 
Jverall enforcement program not merely on its use of cash penalties. 
While individual cases will I)~ discussed, the program review will 
more broadly evaluate how penalties and other sanctions can be . 
used most effectively. The evaluation will consider whether the 
penalties or other sanctions are sought in appropriate cases, 
whether the relative amounts of penalties or use of san~tions 
reflect increasing severity of the violation, recalcitrance, 
recidivism etc., and bear a reasonable relationship to the economic 
benefit of noncompliance (as applicable) and whether they are 
successful in contributing to a high rate of compliance and 
deterring noncompliance. EPA may also review the extent to which 
State penalties have been upheld and collected. 

3.·. Development and .. Use of Civil Penalty Policies: 

- EPA Regions are required to follow written Agency-wide 
and program specific penalty policies and procedures. 

EPA encourages States to develop and use their own State 
penalty policies or criteria for assessing civil penalties. 
The advantages of using a penalty policy include: 

leads to improved consistency: 
is more defensible in court: 
generally places the Agency in a stronger position to 
negotiate with the violator: 
improves communication and support within the 
administering agency and among the agency officials, 
attorneys and judges especially where other organizations 
are responsible for imposing the penalty: 
when based on recoupment of economic benefit and a 
component for seriousness, deters violations based 
upon economic considerations while providing some 
equity among violators and nonviolators: and 
can be used by judges as a basis for penalty decisions. 

EPA encourages States to consider EPA's penalty policies as 
they develop their own penalty policies. 

4. Consideration of Economic Benefit of Noncompliance: 

.• 

To remove incentives for noncompliance and establish deterrence, 
EPA endeavors, through its civil penalties, to recoup the economic 
benefit the violator gained through noncompliance. EPA encourages 
States to consider and to quantify where possible, the economic 
benefit of noncompliance where this is applicable. EPA expects 
States to make a reasonable effort to calculate economic benefit 
and encourages States to attempt to recover this amount in negoti­
ations and litigation. States may use the Agency's computerized 
model (known as BEN) for calculating that benefit or different 
approaches to calculating economic benefit. EPA will provide 
technical assistance to States on calculating the economic benefit 
of noncompliance, and has made the BEN computer model available 
to States. 
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CRITERION 17 Accurate Recordkeeping and Reporting 

A quality program maintains accurate and up-to-date files 
and records on source performance and enforcement responses 
that are reviewable and accessible. All recordkeeping and 
reporting should meet the requirements of the quality a~surance 
management policy and procedures established by each national 
program consistent with the Agency's Monitoring Policy ~nd 
Quality Assurance Management System. Reports from States to 
Regions, Regions to Headquarters must be timely, complete and 
accurate to support effective program evaluation and priority­
setting. 

State recordkeeping should include some documented rationale 
for the penalties sought to support defensibility in court, enhanc9 
Agen~y•s negotiating posture, and lead to greater consistency. 
These r~cords should be in the most convenient format for adminis­
tration of the State's penalty program to avoid new or different 
recordkeeping requirements. 

CRITERION t8 Sound Overall Program Management 

~ quality program should have an adequate level, mix and 
utilization of resources, qualified and trained staff, and adequate· 
equipment. The intention here is not to focus on resource and 
training issues unless there is poor performance identified 
elsewhere in the program. In those instances, these measures 
can provide a basis for corrective action by.the administering 
agency. There may be, however, some circumstances in which 
base level of trained staff and equipment can be defined by a 
national program where it will be utilized as an indicator of 
whether the program is adequate. 

Similarly, a good compliance and enforcement program should 
have a clear scheme for how the operations of other related 
organizations, agencies ~nd levels of government fit into the 
program, especially the State Attorneys Genecnl or other appro~riate 
State legal organizations. The State Agency should, at a minim~~, 
ensure that the State AG, internal legal counsel, or other appro~riatP. 
government le~al staff are consulted on the enforcement commit~ents 
the State is making to EPA to assure that the level of legal 
enforcement support a~d associated resources needed to accompli$~ 
the agreed-upon goals are secured. This coordination should 
result in timely review of initial referral packages, satisfactory 
settlement of cases, as appropriate, timely filing and prosecution 
of cases, and prompt action where dischargers violate consent 
decrees. (See Section E, p. 26-27). 
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C. OVERSrGHT PROCEDURES AN0°PROTOCOLS 

This section addresses how EPA should conduct its bversight 
function, its approach, process and follow-up, to build and improve 
individual programs and overall national performance. On May 31, 
1985, the Agency issued the Policy on Performa~ce~Based.Assistanee, 
which contains guidance on how Regions should oversee assistance 
agreements. Both of these policies call.for oversight with a 
problem-solving orientation with clear identification of actions 
needed to correct problems or recognize good performance. 

l. Approach 

'._: The goal of oversight should be to improve the State (or Regional) 
compliance and enforcement program. To accomplish this, oversight 
should be tailored to fit State performance and capability. The 
context must be the whole State compliance and enforcement program_, 
although EPA's focus for audit purposes will be on national priorfty 
areas. 

No new oversight process is intended here. Existing procedures 
such as mid-year reviews, periodic audits and oversight inspections as 
establis~ed by each progra1n and Region should be used. Administering 
aJencies should identify strengths and weaknesses of the State and 
Federal programs and develot) mutual commitments to correct problems. 

EPA oversight of State performance should be consistent wit~ 
the following principles: 

a. Positive oversight findings should be stressed as well as the 
negative ones. 

b. Positi~e steps that can be taken to build the capability of : 
St~t~ programs in problem areas should be emphasized. This 
should include providing technical assistance and training -­
by EPA staff to the extent possible. 

c. EPA action to correct problems should vary, depending on the 
environmental or public health effect of the problem and whether 
it reflects a single incident or a general problem with the 
State program. 

d. The States should be given an opportunity to formally comment 
on EPA's performance. Regions should provid~ information to 
the States that is available on it~ performance against the 
national standards, including their performance· on meeting the 
"timely and appropriate" criteria, as well as their performance 
on commitments to that State. 

e. EPA should giv~_States sufficient opportunity to correct identifi~: 
problems, and tak~ corre=tive acti~n pJrsuant to the criteria for 
direct enforcement establis~ed in Section D. 



f. EPA should use the oversight process as a means of trans­
ferring successful regional and State approaches from one 
Region or State to the other. 

2. Process 
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Several actions can result in the most constructive review 
of the State's programs: 

a. To the extent possible, files to be audited will be identified 
in advance, with some provision for random review of a percentage 
of other files if necessary. 

b. Experienced personnel should be used to conduct the audit/ 
~ review -- EPA staff should be used to the extent possible 
~to build relationships and expertise. 

c. There should be an exit interview and every opportunity 
should be made to discuss findings, comment on and identify 
corrective steps based upon a review draft of the written 
report. 

d. Opportunity should be made for staffs interacting on 
enforcement cases and overseeing State performance to meet 
personally rather than rely solely upon formal communications 
-- this applies to both technical and legal staffs. 

3. Follow-Up and Consequences of Oversight 

When State eerformance meets or exceeds the criteria and 
measures for def 1ning good program performance, EPA should 
reward this performance in some of the following ways: 

a. reduce the number, level or scope, and/or frequency of 
reviews or of some reporting requirements consistent with 
statutory or regulatory req~irements: 

b. reduce the frequency and number of oversight inspections: 
and/or 

c. allow the program more flexibility in applying resources 
from an almost exclusive focus on national priorities 
e.g., major sources, to addressing more priorities of. 
concern to the State e.9., minor sources. 

When State performance fails to meet the criteria foe good 
State performance, EPA may ta~e some of the following actions, 
as appropriate: 

a. suggest changes in State procedures; 

b. suggest changes in the State's use of resources or traininJ ~e· 
staff; 

c. provide technical assistance; 



d. increase the numb~r of_ oversight inspections and/or requ 
·submittal of !~formation on remedial activities: 

e. provide other workable State models and practices to States· 
with problems in specific areas and match State staff with 
expertise in needed area: 

f. if State enforcement action has not been ti~ely an~ appropriate, 
EPA may take direct enforcement action1 · · : 

g. track problem categories of cases more closely1 

h. grant awards could be conditioned by targeting additional 
resources to correct identified problems or reduced based 
on poor performance where sue, performance is not due to 
inadequate resources1 and/or 

i. consider de-delegation if there is continued poor performance • 

. -

??:O( 
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O. CRITERIA FOR DI.RECT FED.l:':R~L E~FORCEMENT IN DELEGATED STATES 

This section addresses criteria defining circumstances under 
which approved State programs might expec~ direct Federal enforce­
ment action and how EPA will carry out such actions so a's to be 
most supportive of strengthening State programs. 

1. When Might EPA Take Direct Enforcement Actibn .in Approved States? 

A clear definition of roles and responsibilities is essential 
to an effective partnership, since EPA has parallel enforcement · 
authority under its statutes whether or not a State has an approved 
or delegated program. As a matter of policy in delegated or 
app,roved programs, primary responsibility for action will reside 
with:State or local governments with EPA taking action principally 
where a· State is •unwilling or unable• to take •timely and appropriate" 
enforcement action •. Many States view it as a failure of their 
program if EPA takes an enforcement action. This is not the 
approach or view adopted here.- There are circumstances in which 
EPA may want to support the broad national interest in creating 
an effective deterrent to noncompliance beyond what a State may 
need to do to achieve compliance in an individual case or to 
support its own program. 

Because States have primary responsibility and EPA clearly 
does not have the resources to take action on or to review in 
detail any and all violations, EPA will circumscribe its actions 
to the areas listed below and address other issues concerning 
State enforcement action in the context of its broader oversight 
responsibilities. The following are four types of cases EPA may 
consider taking. dir~ct enforcement action where we have parallel 
legal authority.to take enforcement action: 

a. State requests EPA &ction 
b. State enforc<:J•l\ent response is not timely and appropriate 
c. National precedents (legal or program) 
d. Violation of EPA order or consent decree 

In deciding whether to take direct enforcement in the above 
types of cases, EP~ will consider the following factors: 

- Cases specifically designated as nationally significant 
(e.g., significant noncompliers, explicit national or 
regional priorities) 

- Significant. environmental or public health damage or 
risk involved 

- Significant econo1:\ic benefit gained by violator 
- Interstate issues (multiple States or Regions) 
- Repeat patterns of violations and violators 
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How these factors are applied for the various types of cases is 
discussed below. 

a. State requests EPA action: 

The State may request EPA to take the enforcement ~ction for 
several reas·ons including but not limited to: where State authority 
is inadequate, interstate issues involving multiple States which 
they cannot ~•solve by themselves, or where State resou~ces or 
expertise are inadequate, particularly to address the significant 
.violation/violators in the State in a timely and appropriate 
manner. EPA should honor requests by States for support in 
enforcement. EPA will follow its priorities in meeting any ~uch 
requests for assistance, considerin~ significance of environmental 
or. public health damage or risk involved, significant economic 
be~~f it gained by a violator, repeat patterns of violations and 
violators. Based on this general guidance, each program office 
may develop more specific guidance on the types of violations on 
which EPA should focus. Regions and States are strongly encouraged 
to plan in advance for any such requests for or areas needing EPA . 
enforcement assistance during the State/EPA Enforcement Agreements 
Process. 

b. State Enforcement is not •Timely and Appropriate• 

The most critical determinant of whether EPA will take direct 
enforcement action in an approved State is whether the State has 
or will take timely and appropriate enforcement action as defined 
by national program guidance and State/Regional agreements. EPA 
will defer to State action if it is •timely and appropriate• 
except in very limited circumstances: where a State has requestej 
EPA action (a,_above), there is a national legal or program 
precedent which cannot be addressed through coordinated State/Federal 
action (c, below), EPA is enforcing its own enforcement action 
(d, below) or the case of a repeat violator, where the State 
response is likely to prove ineffective given the pattern of 
repeat violations and prior history of the State's success in 
addressing past violations. 

(i) Untimely State Enforcement Response: 

If a State action is untimely, EPA Regions must determine 
after advance notification and consultation with the State whether 
the State is moYing expeditously to resolve the violation in an 
•appropriate• manner. 

(ii) Inappropriate State Action: 

EPA may take direct action if the State enforcement action 
falls short of that agreed to in .advance in the State/EPA Enforce­
ment Agreements as meeting the requirements of a formal enforceme~t 
response (See Section 8, page 13) where a formal enforcement 
response is required. EPA may also take action if the content o~ 
the enforcement action is inappropriate, i.e., if remedies are 
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clearly inappropriate to correct the violation, if compliance 
schedules~are unacceptably extended, or if there is no appropriate 
penalty or other sanction. 

(iii) Inappropriate Penalty or other Sanction: 

For types of violations identified in n.tional program 
guidance as requiring a penalty or equivalent sanction, EPA wi~l 
take action to recover a penalty if a State has not assessed a 
penalty or other appropriate sanction. EPA generally will not 
consider taking direct enforcement action solely for recovery of 
additional penalties unless a State penalty is determined to be 
grossly deficient after considering all of the circumstances of 
the case and the national interest. In making this determination, 
EPA will give every' consideration to the State's own penalty. 
authority and any applicable State penalty policy. EPA will 
consider whether that State's penalty bears any reasonable r.elationship 
to the seriousness of the violation, the economic benefit gained 
by the violator (where applicable) and any other unique factors 
in the case. While this policy provides the basis for deciding ~ 
whether to take direct Federal action on the basis of an inadequate 
penalty, this issue should be discussed in more detail during the 
agreements process to address any state~specif ic circumstances 
and procedures established to address generic problems in specific 
cases. Where identified in national guidance and agreed to 
between the Region and State, other sanctions will be acceptabl~ 
as substitutes or mitigation of penalty amounts in these consideratio"l~. 

Program-specific national guidance on expectations for State 
penalty assessments may be developed~in consultation with the 
States and applied for determining adequacy of penalty amounts 
after being applied in practice in EPA Regions. It is the current 
expectation of Agency .managers that EPA will continue to gain 
experience in implementing its own penalty policies. before national 
programs consider such guidance. Thus, in the near term a determinatio, 
that a penalty is •grossly deficient• will remain a judgment call 
made on a case-by-case basis. 

c. National Precedents 

This is the smallest category of cases in which EPA may 
take direct enforcement action in an approved State, and will 
occur rarely in practice. These cases are limited to those of 
first impression in law or those fundamental to establishing a 
basic element of the national compliance and enforcement program. 
This is particularly important for early enforcement cases under 
a new program or issues that affect implementation of the program 
on a national basis. Some of these cases may most appropriately 
be managed or coordinated at the national level. Additional 
guidance on how potential cases will be identified, decisions 
made to proceed and involvement of States and Regions in that 
process, has been develope1 as Appendix B to this docume~t. 

--. t.. 

- ·,__,' ) 
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d. Violation of EPA order or consent decree: 

EPA places a high priority on following through on enforcement 
actions until final compliance is achieved. If EPA has taken 
administrative, civil or criminal judicial enforcement ~n a 
delegated or approved State, EPA will take any follow up enforcement 
action on violations of those agreements or orders to p~eserve 
the integrity of Federal enforcement actions. · ' 

. 
2. How Should EPA Take Action So As To Better Support Strong 

State Programs? 

Section E describes in some detail the principles and 
procedures for advance notification and consultation with States. 
The.se are imperatives for a sound working relationship. In all 
of .these circumstances, where EPA may overfile a State action on 
the:basis that it is not timely and appropriate EPA should work 
with the State as early as possible in the case, well before 
completion of a State action which, if resulting in expeditious 
compliance by the facility, would render any subsequent EPA 
involvement unconstructive, ineffective or moot. This is parti­
cularly important since it is EPA policy that once a case has 
been commenced, EPA generally will not withdraw that case in 
light of subsequent or simultaneous State enforcement action. 

In particular, Regions also should identify, with their 
States, particular areas in which arrangements can or should be 
made, in advance, for direct EPA enforcement support where State 
authorities are inadequate or compliance has been a continuing 
problem. 

There are several other approaches identified here for how 
EPA can take enforcement action, where it is appropriate, in a 
manner which can better support States. 

To the maximum extent possible, EPA should make arrangement$ 
with State!S to: 

a. Take joint State/Federal action -- particularly where a 
State is responsibly moving to correct a violation but 
lacks the necessary authoritie~, resources, or national 

·or interstate perspective appropriate to the case. 

b. Use State inspection or other data. and witnesses, as 
appropriate. 

c. Involve States in creative settlements and to participate 
in case development -- so that the credibility of States 
as the primary actor is perceived and realize1. 
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d. Arrange for division of penalties with State and local 
governments.6/ (to the extent they participate in Federal 
enforcement actions, and where permitted by law) -- to· 
enhance Federal/State cooperation in enforcement • 

. e. Issue joint.press releases and share credi~ with the 
State -- to ensure EPA is not in competition with the 
State and that EPA action is not erro~eously perceived 
as a weakness or failure in the State's program. 

f. Kee 
for 
and 
the 

Federal actions -- to avoid con 
to build a common understanding 
State ~nd Federal perspectives. 

events and reasons 
lict1ng actions 
of goals and 

3. · How Do the Exeectations for •Timely and Appropriate Action" 
Apply to EPA in Delegated States? 

In delegated States, EPA performs an oversight function, ~ 
standing ready to take direct Federal enforcement action based 
upon the factors stated above. In its oversight capacity, in 
most cases, EPA will not obtain real-time data. As indicated in 
Section Fon State Reporting, EPA will receive quarterly reports. 
and will supplement these with more frequent informal communi­
cations on the status of key cases. Therefore, we do not expe:t 
EPA Regions, thr~ugh their oversight, to be able to take direct 
enforcement action following the exact same timeframes as those 
that apply to the administering agency. However, when EPA does 
determine it is appropriate to take direct Federal action, EPA 
staff are expected to adhere to the same timeframes as applicable 
to the States starting with the assumption of responsibility for 
enforcement action. 

6/see Appendix C for Agency P~lict or1 "Division of Penalties 
-with State and Local Govern:ne:'lts," issued October 30, 1985. 
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E. ADVANCE NOTIFICATION AND CONSULTATION 

A policy of •no ~urprise~· must be the centerpiece of any . 
effort to ensure the producti.e use of limited Federal and 
State resources and an effective •partnership• in achieving 
compliance. This principle should be applied to all aspects of 
the compliance and enforcement program covering inspections, 
enforcement activities, press releases and public inforpation, 
and management data summaries upon which State .. an~ national 
perf ormanc~ are assessed. ·. 

In order to guarantee that there is ample advance notification 
and consultation between the proper State and Federal officials, 
EPA Regions should confer annually vith each State, discuss the 
following areas and devise agreements as appropriate. The 
ag.reements should be unique to each State and need not cover 
all~a~eas -- so long as there is a clear understanding and 
discussion of how each area will be addressed. 

1. Advance Notification to Affected States of Intended EPA 
Inspections and Enforcement Actions ~ 

Agreements should identify: 

- who should be notified, e.g. 
~the head of the program if it involves potential 

Federal enforcement: and 
who is notified of proposed/planned Federal inspections. 

- how the State will be notified, e.g. 
~the agencies share inspection lists: and 
-- the agency contact receives a telephone call on a 

proposed Federal enforcement case. 

- when they will be notified -- at what point(s) in 
the process, e.g. 

when a case is being conside~ed: and/or 
-- when a case. is ready to be referred, or notice 

order issued. 

Some specific provisions need to be made to address the 
following: 

a. Advance· Notification of State Attorneys General or other 
legal staff of potential EPA enforcement actions I/ 

While EPA's primary relationship with the State is and 
should contin~e to be with the State agency that has 
been delegated or been approved to administ~r the. 
programs, EPA needs to ensure that all parties in the 

1/ In some States .there are legal or~anizations that have direct 
enforcement authority ~hich by-passes the State AG, e.g., 
District Attorneys, internal legal counsel, G~vernor's 
General Counsel. In these instances, this guidance would 
an~lv tn ~h~~e other or~~ni~~~io~~. 

~. 
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State affected by a pending EPA enforcement action receive 
appropriate advance notification. In addition, when EPA 
nego~iates commitments each year with the State to address 
specific significant violators, it is important that all 
the parties affected by these commitments are aware of the 
legal enforcement support and associated resources needed 
to accomplish these goals. 

As part of the State/EPA Enforcement Agreements•process, 
the Region should discuss with the State agency their 
internal procedures and/or protocols for advance notification 
and consultation with the State AG or other legal staff. 
The State agency is responsible for assuring that the State 
AG or other legal staff are properly notified and consulted 
about planned Federal enforcement actions and/or enforcement 
initiatives on an ongoing basis. States are strongly 
encouraged to commit advance notification and consultation 
procedures/protocols reached between the State agency and 
the State AG (or State legal staff, as appropriate) to 
writing. The Regions should seek to incorporate these ' 
written protocols into the State/EPA Enforcement Agreements. 

The Region should do everything possible to work through 
the State agency on the issue of communicating with the 
State AG or other legal staff on potential EPA enforcement 
actions as well as other matters. However, if the State. 
agency does not have a workable internal procedure and if 
problems persist, the Region, after advance notificatio~ 
and consultation with the State agency, may make arrangements 
for directly communicating with the State AG or other legal 
staff. 

The Region and State agency should discuss how the outside 
legal organizations will be consulted on the commitments the 
State is makin~ to EPA on addressing significant violators 
each year. These consultations are intended· to clarify the 
legal enforce~ent support needed to accomplish these goals. 
This is particularly important for those State agencies 
dependent upon the State AG or other outside legal organizations 
to implement their enforcement program. 

State agencies are also encouraged to notify these organi­
zations of the anticipated timing of the negotiations eac~ 
year with EPA on the Enforcement Agreements, grants, and 
related documents. 

Regions are encouraged to work with their State agencie~ t~ 
set up a joint meeting at least annually to which all par~ie~ 
are invited--the program and legal staffs of both the EPA 
Region and the State agency(s), plus U.S. Attorney staff 
and State AG staff--to review EPA's enforcement priorities 
an1 recent program guidance. 



b. Federal Facilities 

Federal facilities ma involve a greater or different 
need for coordination, particularly where the Federal . 
facilities re~-est EPA technical assistance or where EPA 
is statutorily required to conduct inspections (e.g., 
under ·RCRA). The advance notification and consultation 
protocols in the State/EPA Enforcement · 

Agreements should incorporate any of the types of special 
arrangements·. necessary for Federal facilities. The 
protocols should also address how the State will be 
involved in the review of Federal agency A-106 budget 
submissions., a-.:: include plans for a joint annual review 
of patterns of compliance problems at Federal facilities 
in the State. 

c. Criminal Enforcement 

Although the Policy Fra~ework does not apply to the ~ 
criminal enforcement orogram, to improve the coordination 
with States on criminal investigations and assist the 
States in their criminal enforcement efforts the Regions 
should discuss with States any affirmative plans for 
cross-referrals and cooperative criminal investigations. 
Such discussions shoJld include the Special Agent in 
Charge ?~d appropriate program staff familiar with criminal 
enforce·~~nt. 

In cases where other States or jurisdictions may be directly 
and materially affected by the violation, i.e., environmental 
or public healt~ impacts, EPA's Regional Offices should attempt 
to notify all of the States that are interested parties or are 
affected bYthe enforcement action through the communication 
channels established by the State agreements, working through the· 
appropriat~ Regional Office. This notification process is parti­
cularly important for hazardous waste cases in which regulatees 
often operate across State boundaries. 

Protocols for advance notification must be established with 
the understanding that each party will respect the other's need 
for confidentiality end discretion in regard to the information 
being shared, where~~ is appropr:3te. Continuing problems in 
this regard will be cause for exct~tions to the basic principle 
of advance not~f ication. 

~any of our statute~ ~r regulations alresdy specify pro­
cedures for advance not if i cat. on l.,f the State. The State/Federal 
agreements are intended to supplement these minimum requirements. 

2. Establishment of a Consultative Process 

Advance n~tification is onlt an essential first step and 
should not b~ . ·~str.Jed as the desire1 end result of these 
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State/Federal agreements. The processes established should 
be consultative and should be designed to achieve the following: 

3. 

a. Inspections· 

Advance notice to States through shar(ng ·of lists of 
planned Federal inspections should be designe~ so 
that State.and Federal agencies can properly 6oordinate 
the scheduling of site inspections and facilitate 
joint or multi-media inspections as appropriate. 
This should generally be done for all programs whether 
or not they are delegated, except for investigative 
inspections which would be jeopardized.by this process. 

b. Enforcement Actions 

Federal and State officials must be able to keep one 
another current on the status of enforcement actions 
against noncomplying facilities. Regularly scheduled 
meetings or conference calls at which active and 
proposed cases and inspections are disc~ssed may 
achieve these purposes •. 

Sharing Compliance and Enforcement Information 

The Region and State should discuss the need for a process 
to share, as much as practicable, inspection results, monitoring 
reports, evidence, including testimony, where applicable for 
Federal and/or State enforcement proceedings.· The Regions 
should also establish mechanisms for sharing with the States 
copies of reports generated with data submitted by the Regions 
and States, in~luding comparative data -- other States in the 
Region and across Regions. 

4. Dispute Resolution 

The Region and State should agree in advance on a process 
for resolving disputes, especially differences in interpretation 
of regulations or program goals as they may affect resolution of 
individual instances of noncompliance. ~s stated in the policy 
on Performance-Based Assistance, the purpose in laying out a 
process by which issues can be surfaced quickly up the chain of 
command in bpth the Regions and States is to ensure that 
significant problems receive the prompt attention of managers 
capable of solving these problems expeditiously. 

S. Publicizing Enforcement Activities 

EPA has made commitments to accOl.lf\t P•Jbl i c ly for its 
compliance and enforceme~t progra~s. It is EP~'s policy to 
publicize all judicial enforcement actions and significant 
administrative actions to both enco~rage com~liance and serv~ 
as a deterrent to noncompliance. 
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While State philosophies on these matters may vary, the 
Region and State sho·uld discuss opportunities for joint press 
releases on enforcement actions and public accounting of both . 
State and Federal accomplishments in compliance and enforcement. 

Discussions should address how and when this coordination 
would take place. Regions should consult with the State on any 
enforcement related EPA press release or other·media ev•nt 
which affec~s the State. To the extent possible, the State 
should be given an opportunity to join in the press release or 
press conference if it has been involved in the underlying 
enforcement action. Further, EPA generated press releases and 
public information reports should acknowledge and give credit 
to relevant State actions and accomplishments when appropriate. 

6~ Publicly Reported Performance Data 

Regions should discuss with States mechanisms for ensuring 
the accuracy of data used to generate monthly, quarterly and/or 
annual reports on the status of State and Federal compliance 
and enforcement activities. Opportunities should be provided 
to verify the accuracy of the data with the States prior to 
transmittal to headquarters. Time constraints may be a real 
limitation on what can be accomplished, but it is important to 
establish appropriate checks and control points if we are to 
provide an acc~rate refle:tion of our mut~al acco~plishments. 
If there are no data accuracy concerns, these mechanisms may 
not be needed. 

.• 
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APPENDIX A: ANNUAL PRIORITIES ANO PROGRAM GUIDANCES 

Annual Priorities for Implementing Agreements 

FY 1985: Given the enormity of the task in the first year, 
3 prioritie·s wer·e established: 

0 defining expectations for timely ·and appropriate 
enforcement actionr 

0 establishing protocols for advance notification 
and consultationr and 

0 reporting State data. 

FY 1986: Building on the FY 1985 process, three areas were 
emphasized: 

0 expanding the scope of the agreements process to 
cover all delegable programs: 

0 adapting national guidance to State-specific 
circumstances: and 

0 ensuring a constructive process for reaching 
agreement. 

FY 1987: Continuing to refine the approaches and working 
relationships with the States, three •reas are 
to be emphasized: 

0 improving the implementation and monitoring of 
timely and appropriate enforcement response with 
particular emphasis on improving the use of 
penalty authorities: · 

0 improving the involvement of State Attorneys 
General Cor·other appropriate legal staff) in 
the agree~ents process: and 

0 implementing the revised Federal Facilities 
Compliance Strategy. 

--
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APPmDIX A 

·~xc: C~R PLANNED NATI~AL GUIOl\OCE AFf'F;Cf(M:i SfATE/EPA ~~f.MFNI' AGREf)lfNl'S PR:CESS Revi~ 8/14/86 

Cr'Ql!,.J~utting National Guidance: 0 Revisecl Policy Framework f•"lr State/Federal Enforcement Agreements-reissued 8/86 
0 Agency-widl~ Policy on Perf•>r.inance-Based Assista~~i·ssued by Mnln. 5/31/85 

OOTF... Underlining represents guidance still to be issued. 

Wat0 r - NPDF.S 

0 11~ i Oll.:t l G•J ifi.1nCP. 
for 1vers ight of 
NPI ; Pr~)l_~ra11r, 

FY J87. 11 

( h 1ed 4/18/86) 

0 f'i1 '· R~lat ion­
tnl 1iti•Jn of. 
i rt'. mc..-e~ of. ntJn­
Oll' '.i~nce reported 
io ~f(. (JJ/26/85) 

0~ ' Gui r1ancP. 
( i~ JP.d 3/86) 

0 lnspr~t i•Jl'l Strate.JV 
and OJ Man~ 
(issued 4/85) 

0 Revised fRS 
( Enf or.cen•~nt Manage­
pnt System) 
{issued J/86) 

0 NPDFS Peder al 
Per lty Pol icy 
( issued 2/ l l/86) 

0 Str ·te']Y fr)[' 

is: =tnce of NPl::JF.S 
mi r lr (ll?rmi ts 
( i SSIJP.I I 2/JJ6) 

Drink i Water 

011 FY 85 Initiatives on 
C()l11Jliance Monit0r.ing ' 
F.l'lCor.cenJ?nt. Oversight. 11 

6/29/84 

urinal r.uicJ.:tnce on PWS 
Grant Proqrmn lll{.lle-
mentation11 

(3/20/84) 

0 Reqs - NIP~, 40CFR 
P~rt 141 and 142. 

0 1M annual Reporting 
Requirements - "Gui~ance 
for PWSS Program Report-
ing Requirements" 
7/9/84 

0 "FY's 85-86 Strategy for 
Eliminating Persistent 
Violations at C"'"'1lJnity 
Water Systems." Meno 
f r0111 Paul Baltay 3/18/85. 

. 
0 Guidance for the Develop-
ment of FY 86 PWS.5 State 
Pr()'Jr.am Plans and 
Enf or.cement AgrP.P.rnents" 
( i ~suecl 1 /3/85) 

Air 

0 "Guirl"'nce on Timely 
& /\ppropriate" ••• 
for Significant Air 
Violator.s." 6/28/84 

0 "'fimely tlnd Approp. 
Enf orcetft'?nt Response 
Guidr.tnCP." 4/11/86 

0 National ~ir Audit 
System Guidelines 
f 0r: F'i 1986. 
( issued 2/86) 

0 "Guidance on Ped-
erally-Reportable 
Violations." 4/11/86 

0 Inspection Frequency 
Guidance (issued 
3/19/85 and 
reissued 6/11/86) 

••Final Technical 
Guidance on Review 
and Use of Excess 
enission Reports~ 
Meno from F.d Reich 
to Air Branch. Chiefs 
--GJidance for 
Req i ona l Of. f ices 
( issu~1 l0/5/84) 

RCRA 

0 "Interim National 
Criteria for a 
Q.iality Hazardous 
Waste Managencnt 
Program under 
RCRA." 
(reissued 6/86) 

°"RCAA Penalty 
Policy• 5/8/84 

°FY 1987 ·RCRA 
l1Tplementatioo 
Plan" 
(reissued 5/19/86) 

••RCRA Enforcement 
Response Policy• 
(issued 12/21/84) 
(to be revised ~ 
12/86) 

••catt>Uance aoo 
Enforcement 
Program Descrip-
tlons in Final 
Authorization 
Application and 
State Enforcement 
Strategies,• meno 
from Lee Thanas to 
RAs. 
os~ed 6/12/84 > 

FIFRA 

°Final FY 87 
Enforcement & 
Certification 
Grant Guidance 
(i~sued 4/18/86) 

0 Interpretative 
Rule - FIFRA 
State Pri~cy 
Enforcement 
Responsibilities. 
40 FR Part 173 
1/5/83. 

.. ·• 

f.'ed. Fae. 

•rr ean­
pliance 
Strategy 
<to be 
issued 
l0/86) 

°FF Prog. 
Manual 
for ·Iq>le­
mentlng 
CERClA 
Responsi~ 
bilitles · 
of Federal 
Agencies 
(draft/ 
85: to be 
issued in 
final 
after 
CERClA 
reautho­
n zat 1on). 
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NPDES CIUNKING WATER 

0 Guidance on FY 86 UIC 
Enforcement Agr~nts• 
ICPG 140 (issuecl 6/28/85) 

0 •FY 87 SP4S ' ~AS 
Targets f nr the PWSS 
ProrJrain• (SNC def in it ion) 
(issued 7/10/86) 

0 Guidance oo FY 87 UIC 
Enf orcemen~ At}reeqents 
(Draft issue<J 7/1/86) 

0 QJid-1nce on FY 37 PWS; 

Enforcement Al)reewoonts 
(issued 8/8/86) 

0 QJidance on 11!".P, of 
AD Author.ity Ullltm:­
SlM.I\ ~nc\nents 
(to be issued pend i 11tJ 
l~1slat1on) 

AIR 

0 •Technicdl Gi1idanoe 
on the Review and 
use of CCMl Sanpling 
and Analy${S Data:• 
EPA-340/1-85-010. 
10/30/85 Guidance 
for Regional Off ices 

ICRA 
I ' 

oea.p1iance Moni-
toring ' Enforce­
nent Ing - form for 
recording llK)flthly 
oonpliance data 
from States ' 
Regions. 

0 Technical Enforcement 
Guidance on Ground 
Water Monltor:lng 
( Interiin Final Aug. 
1985) 

0 Carpliance order 
Guidance for Ground 
Water Monitoring 
(issued Aug. 85) 

0 loss of Interiin 
Status Guidance 
(issued Aug, as) 

FIFRA FED FN; 
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4) ror contempt action•, th• •t•t• or local government 
•u•t have participated in the underlying action 
giving ri•• to the contempt action, been a aionatory 
to the underlying conaent decree, participated 
in t1i• contempt action by filing pleading• aaaerting 
claim• for penalties, and been actively i.nvolved 
in both litigating the ca•• and any nego.tiation.• 
connected with that proceeding.1/ 

The penalties ahould be divided in a proposed conaent 
decree baaed on the level of participation and th• penalty 
a11ea1ment authority of the state or locality. Penalty division 
may be accomplished more readily if apecif ic ta1ks are •••ioned 
to p~rticular entities during the course of the litigation. · 
But· in all ev,nts, the division should reflect a fair apportion­
ment based on the technical and legal contributions of the 
participant•, within the limits of each participant'• statutory 
entitlement to penalties. Penalty division ahould not take 
place until the end of settlement negotiation. The subject 
of penalty division ii a matter for di1cu11ion among the 
governmental plaintiffs. It is inappropriate for th• defendant 
to participate in 1uch di1cu11ion1. 

cc: F. Henry Habicht II, Assistant Attorney General 
Land and Natural Res~urces Division 

1/ If the consent decree contains stipulated penalties and 
ipecifies how they are to be divided, the government· will 
abide by those tenns. 
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EPA POLICY. ON IMPLEMENTING NATIONALLY MANAGED OR 
COORDINATED ENFORCEMENT ACTIONS 

This policy addresses how EPA will handle the small 
subset of federal civil enforcement cases, both administrative 

id judicial, which are managed or coordinated at the EPA 
Headquarters level. The policy was developed to ensure, these 
actions are identified, developed and concluded consistent 
with the principles set forth in the Policy Framework for 
State/EPA Enforcement •Agreements.• It covers the criteria 
and process for deciding what cases might best be managed or 
coordinated nationally1 the roles and relationships of EPA 
Headquarters and regional offices and the State~1 and protocols 
for active and early consultation with the involved States 
an.d Regions. 

A. Criteria for Nationally Managed or Coordinated Enforcement 
Cases 

Most enforcement cases are handled at the state, local , 
or EPA regional level for reasons of efficiency and effectiveness 
and because of the primary role that States and local governments 
have in enforcement under most of the major environmental 
statutes. The Policy Framework identifies several instances 
in which direct enforcement actions may be taken by EPA, which 
in most instances will be handled by EPA Regions pursuant to 
the State/EPA Enforcement •Agreements.• However, some of 
those cases may most appropriately be managed or ~oordinated 
at the national level by EPA Headquarters. 

In addition to instances in which an EPA Region requests 
Headquarters assistance or lead in an enforcement case, these 
"national" cases will usually arise within the context of 
three of the criteria for direct EPA action mentioned in the 
Policy Framework: 

National Precedent (legal or program.precedent): t~e 
degree to which the case is one of first impression 
in law or the decision is fundamental to establishing 
a basic element of the national compliance and 
enforcement program. This is particularly important 
for early enforcement cases under a new program or 
issues that a!fect implementation of the program on 
a national basis. 

·Repeat Patterns of Violations and Violators: the 
degree to which there are significant patterns of 
rep~at violatio~~ at a given facility or type of 
source or patterns of violations within multi-facility 
regulated entities. The latter i~ of particular 
concern where the noncompliance is a matter of national 
(e.g., corporate) policy or the lack of sound envir~n­
mental management policies and pr~ctices at a national 

*Issu~d bv the A~~i~~~nt Administrator f0r th~ nf~ice of 
1:..1~ •• --"'~'··· ···- -· _.- • ..tncc: .-toni ... .JL- ... -, . 
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level which cari best be remedied through settle~ent 
provisions which affect such national policies and 
practices. 

Interstate Issues (multiple States or Regions): the 
degree to which a case may cross regional or state 
boundaries and requires a consistent approach. 
This is particularly important where there mayt be a 
potential for interregional transfers of pollu~ion 
problems and the case will present such issues· when 
EPA Regions or States are defining enforcement remedies. 

EPA's response to any of these circumstances can range 
from increased headquarters oversight and legal or technical 
assistance, to close coordination of State and Regional 
enforcement actions·, to direct management of the case by 
Hea9·quarters. 

There are essentially two types of •National• cases. A 
nationally managed case is one in which EPA Headquarters has 
the responsibility for the legal and/or technical development 
and management of the case(s) from the time the determination 
is made that the case(s) should be nationally managed in 
accordance with the criteria and process set forth in this 
policy. A nationally coordinated case(s) is one which preserves 
responsibility for lead legal and technical development and 
management of the cases within the respective EPA regions 
and/or state or local governments. This is subject, howeve~, 
to the oversight, coordination and management by a lead 
Headquarters attorney and/or program staff on issues of 
national or programmatic scope to enture that all of the 
cases within the scope of the nationally coordinated case are 
resolved to achieve the same or compatible results in furtherance 
of EPA's national program and enforcement goals. 

Section C below describes more fully the roles an~ 
relationships of EPA headquarters, regional, and state 
personnel, both legal and technical, in either nationally 
managed or nationally coordinated cases. 

There are several factors to apply to assess whether, in 
addition to the ·normal Headquarters oversight, a case should 
be handled as: (1) nationally managedi or (2) nationally 
coordinated. None of these factors may neces$arily be sufficient 
in themselves but should be viewed as a whole. These factors 
will include: 

availability or most efficient use of State or EPA 
Regional or Headquarters resources. 

ability of the agency to. affect the outcome through 
alternative means. One example is issuance of 
timely policy guidance which would enable the States, 
local governments or EPA Regions to establish the 
appropriate precedent through independent action. 

-· 
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UNITED ST ATES ES\1ROSMIST AL PROTECTION AGENCY 
Yt'ASHINCTON, D.C. »461 . 

OCT 30 - . 

MEMORANDUM 

SUBJECTr 

FROMr .· 

Dlv~a1on of Penaltl•• with Stat• and1'\°cal 

Courtney N. Price e~ f'rl-:--fl~ 
Assistant Adminiatrator--for~nforceaent 

i·:i.d Compliance Monitoring 

TO: Regional A~miniatratora 
Associate Enforcement Couna•l• 
Program Enforcement D!viaion Directors 
Regional Couns~la 

OPftC'I or ••'Oil n .. , !t'T 
AllD C'OMPL14 .. CI 

._ITO&I .. ~ 

Governments 

This ~emorandum provides guidance to Agency enforcement 
attorneys on the division of clvil·penalti•• with state and 
local governments, when appropriate. In his •policy rramevork 
for State/EPA Enforcement Agreements• of Jun• 26, 1984·, Deputy 
Ad~inistr•tor Al Alm stated that th• EPA should arrange for 
penalties to accrue to states vhere permitted by lav. This 
statement c;enerated a number of inquiries from atate1 and from 
the Regions. Both the states and the Regions weTe particularly 
interested in what factors EPA would consider in dividing 
penalties vith state and local governments. In •ddltion, the 
issue vas raised in tvo recent cases, u.s. v Jones • Lau;hlin 
(N.D. Ohio) and u.s. v Geor;ia Pacific Cor!oration (M.D. La.). 
In each case, a state or local ;over~enta entity requested a 
significant portion of the involved penalty. Consequently, 0£CM 
and DOJ jointly c9ncl~ded that this policy vas needed • 

. . 
EPA ;enerally en:ourages state and local participation in 

federal environmental enforcement actions. State and local 
entities ~ay ahare in civil penalties that result from their 
participation, ~o the extent that penalty division is permitted 
by federal, state and local lav, and is appropriate under the 
circumstances of the individual ca••· Penalty division advances 
federal enforcement goals bys 

1) encouraging states to develop and m•intain active 
enforcem•nt pro;rams, and 

2) enhancing federal/state cooperation in environmental 
enforcement. 

.-. 
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Rovever, penalty divl1ion should be approached cautiou1ly because 
of certain inherent concerns, including: 

1> increased complexity in negotiations among the 
variou1 parties, and the accompanying potential 
.for federal/1tate disagreement over penalty 
diviaion1 and 

2> compliance vith th• Mi1cellaneoua Receipt• Act, 31 
u.s.c. 13302, which requires that funds properly 
payable to the United States aust be paid to the u.s. 
Treasury. Thus any agreement on the div1a1on of 
penalties must be completed prior to issuance of and 
incorporated into a consent ~ecr••· 

_ .As in any other court-order•d a11e11ment of penalties under 
the statutes administered by EPA, advance coordination and 
approval of penalty divisions with the Department of Justice is 
required. Similarly, the Department of Justice will not agree~ 
to any penalty divisions without my advance concurrence or that 
of my deaignee. Jn accordance with current Agency policy, 
•d~ance copies of all con1ent decrees, lncludin;-thoae involv­
ing penalty divisions, should be forvarded to the appropriate 
Associate Enforcement Counsel for review prior to ~Olmftencement 
of negotiations. 

The following factors should be considered in deciding if 
penalty division is appropriate: . . 

· l) The state or local ;overnm•nt must have an indepen­
dent claim under federal or state law that supports 
its entitl•~ent to civil penalties. If the entire 
basis of the litigation is the federal enforcement 
action, then ~he entire penalty would be due to the 
federal government. 

2) The state or local government must have the authority 
to aeek civil penalties. If a atate or local govern­
ment is authorized to seek only limited civil 
penalties, it is ineligible to ahare in penalties 
beyond its statutory limit. 

3) The state or local government must have partici­
pated actively in prosecuting th• case. ror example, 
the state or local government must have filed co~-
·plaints and pleadings, asserted claims for penalties 
and been actively involved in both litigating the 
case and any negotiations that took place pursuant 
to.the enforcement action. 
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favorable venue considerations. 

environmental .results which could be achieved through 
discrete versus concerted and coordinated action, 
such as potential for affecting overall corporate 
environmental practices. 

location of government legal and technical expertise 
at EPA Headquarters or in the Regions~ recognizing 
t~at expertise frequently can be tapped and arrange­
ments made to make expertise available where needed. 

To the extent possible, where cases wa~rant close national 
attention, EPA Headquarters will coordinate rather t!\an 
directly manage the. case on a national basis thereby enabling 
Re~ions and States to better reflect facility-specific enforcement 
con.Siderations. 

B. Process for Identifying Nationally-Managed or Coordinated 
Cases -- Roles and Responsibilities 

EPA recognizes the importance of anticipating the need 
for nationally managed or coordinated cases to help strengthen 
our national enforcement presence1 and of widely sharing 
information both on patterns of violations and violators and 
on legal and program precedent with EPA Regions and States. 
To do this: 

Headquarters program offices, in cooperation with the 
Office of Enforcement and Compliance Monitoring should 
use the Agency's strategic planning process to help 
identify upcoming enforcement cases of national precedence 
and importance. They also should develop and disseminate 
to Regions information on anticipated or likely patterns 
or sources of violations for specific industries and 
types of facilities. 

Regional off ices are responsible for raising to Head­
quarters situations which pose significant legal or 
program precedent or those in ~hie~ patterns of violatio"s 
are occurring or whi~h are likely to be generic ind~strj­
wide or company-wide which would make national case 
management or coordination particularly effective. 

State and local officials are encouraged to raise to EPA 
Regional Off ices s1tu~tions identified above which would 
make national case management or coordination particularly 
effective. 

Whether a case ~ill be managed or coordinated at the 
national level will be decided by the Assistant Administrator 
for Enforcement and Compliance Monitoring after full consul-· 
tation with the affected program ~ssistant Administrators, 
Regional Ad~inistratar~ and state or local governments in 
what is intended to be a consensus building proceS$. There 
will be. a full discussir.>ri a:no!'lg all of the parties of all of 

-· 
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the ramifications for the program and a review of all of the 
important criteria involved in the decisio~. In the event of 
a lack of consensus as to whether the case should be managed 
or coordinated at the national level, the AA for OECM shall 
make the determination, with an opportunity for.a hearing 
·and timely appeal to the Administrator or Deputy Admini­
strator by the Regional or other EPA Assistant Administcator. 

The Regions will be responsible for communicating with 
any affected States using mechanisms established in the State/ 
EPA Enforcement •Agreements,• to raise the possibility of 
national case management or coordination and to ensure that 
timely information on the status of any independent state, 
local or regional enforcement actions can and would be factored 
into· the decisions regarding: (1) whether to manage the case 
nat~onally1 (2) whether to coordinate the case nationally1 (3) 
what legal and technical assistance might be provided in a State 
lead case1 and (4) what facilities to include in the action. 

c. Case Development -- Roles and Responsibilities 

Nationally managed cases are those that are managed out 
of EPA Headquarters with a lead headquarters enforcement 
attorney and a designated lead headquarters program contact. 
Notwithstanding headquarters lead, in most instances, timely 
and responsive Regional off ice legal and technical support 
and assistance is expected in developing and managing the 
case. In these instances, the Regions will receive credit 
for a case referral (on a facility basis) for this effort. 
The decision on the extent of Regional off ice involvement 
and case referral credit will be made at tha time of decision 
that the case s.hould be nationally managed. Regions which 
play a significant role in the development and/or prosecution 
of a case will be involved in the decision-~aking process in 
any case settlement proceedings and the Regional Administrator 
will have the opportunity to formally conc~r in any settlement. 

Nationally coordinated cases are those that are coordi­
nated out of EP~ Headquarters with lead regional and/or state 
or local attorneys and associated program office staff. The 
headquarters attorney assigned to the case(s) and designated 
headquarters program off ice contact have clear responsibility 
for ensuring national issues involved in the case which 
require national coordination are clearly identified and 
developed and in coordinating the facility-specific actions 
of the regional off ices to ensure that the remedies and 
policies applied are consistent. This goes beyond the normal 
headquarters oversight role. The headquarters officials have 
both a facilitator role in coordinating informatio~ exchange 
and a policy role in in~l~encing the o~tcome for the identif ieJ 
issues of national concern. 
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Whether a case is nationally managed.or nationally 
coordinateJ, as a general rule if EPA is managing a case, 
States will be invited to participate fully in case develop­
ment and to formally join in the proceedings if they so 
desire by attending meetings and planning sessions. States 
will be consulted on settlement decisions but will be asked 
to formally concur in the ·settlement only if they are parties 
to the litigation. 

·On a case-by-case basis, the National Enforcement ~nd 
Investigations Center (NEIC) may be asked to play a role in 
either type of national case to coordinate evidence gathering, 
provide needed consistency in technical case development 
and policy, witnesses and chain of custody, and/or to monitor 
consent decree compliance. 

o. _'Press Releases and Major Communications 

A communications plan should be developed at an early 
stage in the process. This should ensure that all of the 
participating parties have an opportunity to communicate ~ 
their role in the case and its outcome. Most important, the 
communications plan should ensure that the essential message 
from the case, e.g., the anticipated precedents, gets sufficient 
public attention to serve as a deterrent for potential future 
violations. 

All regional and state co-plaintiffs will be able to 
issue their own regional, state-specific or.joint press 
releases regarding the case. However, the timing of those 
releases should be coordinated so that they are released 
simultaneously, if possible. 

It is particularly important that the agencies get 
maximum benefit fro~ the deterrent effect of these significant 
national cases through such mechanisms as: 

more detailed pres; releases to trade publications 
i.e., with background information and questions and 
answers 
developmen~ of articles 
interviews with press for development of more in­
depth reporting 
press conferences 
meetings with public/environmental groups -- includin~ 
meetings on the settlement of national cases which 
have generated intense local or national interest 
speeches before industry groups about actions 
communications wi~~ congressional committees 

- ·1 -~~/· .· . - ' . ' 





VI. SPECIALIZED ENFORCEMENT TOPICS 

I. PROVIDING ENFORCEMENT INFORMATION TO OUTSIDE PARTIES 

-> I /1 r"I 



VI~I.l. 

"Policy Against No Action Assurances", dated November 16, 1984. 
See GM-34. *. 





"Enforcement Document Release Guideline", dated September 16, 
1985. GM-43.* 

• 
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VI. I. 3. 

"Policy on Publicizing Enforcement Activities", dated November 21, 1985. 
Modified by I.5, below. 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

NOV 2 l 1335 

Policy on Publ~ciz~g E~rcement~ti~ities 

Courtney M. Price ~A~"'-"'­
Assistant Administrator for Enforcement 

Je:::f::m;::a:::6:onito,~~~...-<-.'~--~~ Assistant Adminis or f~~ r . Affaifs 
Assistant Admi ls raters//: -~, 
General Counse ·' / 
Inspector General 
Regional Administr~tors 
Off ice of Public Affairs 
{Headquarters and Regions I-X) 
Regional Counsel (I-X) 

Attached is the EPA Polic;: on Publicizing Enforcement 
Activities, a joint project of the Office of Enforcement and 
Compliance Monitoring and the·offic~ of Public Affairs. The 
document establishes EPA policy on informing the public about 
Agency enforcement activities. The goal of the policy is to 
improve communication with the public and the regulated community 
regarding the Agency's enforcement program, and to encourage 
compliance with environmental laws through consistent public 
outreach among headquarters and regional offices. 

To implement this policy, national program managers and 
public affairs directors shoulC. review the policy for the purpose 
of preparing program-specific procedures where appropriate. 
Further, program managers shou\d consider reviewing the implemen­
tation of this policy in EPA Regional Offices during their regional 
program reviews. These follow-up measures should ensure that 
publicity of enforcement activ~ties will constitute a key element 
of the Agency's program to deter environmental npncompliance. 

Attachment 
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EPA POLICY ON PUBLICIZING ENFORCEMENT ACTIVITIES 

I. PURPOSE 

This memorandum establishes EPA policy on informing the 
public about Agency enforcement activities. This policy is 
intended to improve EPA communication with the public and the 
regulated community regarding the goals and activit~es of the 
Agency's enforcement program. Appropriate·publication of EPA 
enforce~ent efforts will both encourage compliance and serve as 
a deterrent to noncompliance. The policy provides for consistent 
public outreach among headquarters and regional offices. 

II. STATEMENT OF POLICY 

It is the policy of EPA to use the publicity of enforcement 
activities as a key element of the Agency's program to deter 
noncompliance with environmental laws and regulations. Publicizing 
Agency enforcement activities on an active and timely basis informs 
both the public and the regulated community about EPA's efforts 
to promote compliance. 

Press releases should be issued for judicial and administrative 
enforce~ent actior.s, including settlements and successful rulings, 
and other significant enforcement program activities. Fur~~ 
the Age~cy should consider e~ploying a range of methods of 
publicity such as press conferences and informal press brie.fin s, 
articles, preparej statements, interviews and appearances at 
seminars by knowledgeable and authorized representatives of the 
Agency to inform the public of these activities. EPA will work 
clo~ely with the states in developing publicity on joint enforcement 
activities and in supporting state enforcement efforts. 

III. IMPLEMENTATION OF POLICY 

A. When to Use Press Releases 1/ 

1. Individual Cases 

It is EPA policy to issue press releases when the Agency: 
(1) files a judicial action or issues a major administrative 
order or complaint (including a notice of proposed contractor 
listing and the administrative decision to list): (2) enters 
into a major judicial or administrative consent decree or files 
a motion to enforce such a decree: or ( 3) receives a .successful 
court ruling. In determining whether to issue a press release, 

1/ The term "press release" includ~s the traditional Agency press 
release, press advisories, notes to correspondents and press 
statements. The decision on what met~od should be used in a given 
situation must be coordina~ed with t~~ appropriate public affairs 
office{s). 

2\~Cj 
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EPA personnel- will consider: (1) the amount of the propose~-
or assessed penalty (e.g., greater than $ 25, 000): ( 2) the s ~gni f4I 
of the relief sought or required in the case, and its public • 
health or environmental impact: (3) whether the: case would 

·create national or program _precedence: and (4) whether unique 
relief is sought. However, even enforcement actionS- that do not 
meet these criteria may be appropriate for ·loc_al publicity in 
the area where the violative conduct occurred. Where appropriate~ 
a single press release may be issued which covers a group or 
category of similar violations. 

Where possible, press releases should mention the environmental 
result desired or achieved by EPA's action. For example, where 
EPA determines that a particular enforcement action resulted (or 
will result) in an improvement in a stream's water quality, the 
press release should note such results. In addition, press 
releases must include the penalty agreed to in settlement or 
ordered by a court. 

Press releases can also be used to build better relationships 
with the states, the regulated community, and environmental groups. 
To this end, EPA should acknowledge efforts by outside groups to 
foster complia~ce. For example, where a group supports EPA . 
enforcement efforts by helping to expedite the cleanup of t \ 
Superfund site, EPA may express its support for such initia~i.J.s 
by issuing a press release, issuing a statement jointly with the 
group, or condu=ting a joint press conference. 

2. Major Policies 

In addition to publicizing individual enforcement cases, EPA 
should publicize major enforcement poliey statements and other 
enforcement program activities since knowledge of Agency policies 
by the regulated community can deter future violations. Such 
publicity may include the use of articles and other prepared 
statements on enforcement subjects of current interest. 

3. Program Performance 

Headquarters and regional off ices should consider issuing 
quarterly and annual reports on Agency enforcement efforts. 
Such summaries present an overview of the Agency's and Regions' 
enforcement activities: they will allow th~ public to view 
EPA's enforcement program over time, and thus give perspective 
to our overall enforcement efforts. The summaries should cover 
trends and developments in Agency enforcement activities, and 
may include lists of enforcement actions filed under each statute. 
The Office of Enforcement and Compliance Monitoring's (OECM) 
Off ice of Compliance Analysis and Program Operations, and the 
Offices of Regional Counsel will assist the Public Affairs Off ices 
in this data gathering. Public Affairs Offices can also rely on 
the figures contained in the Strategic Planning Management System. 
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4. Press Releases and Settl~ment Agreements 

EPA has, on· occasion, agreed not to issue a press release 
as part of a settlement agreement. EPA should no longer ag~ce 
to a settlement which bars a press release or which restricts 
the content of a press release. On January 30, 1985r the Deputy 
Administrator issued an abbreviated press release policy, which 
stated in pertinent part that: "It is against EPA pPlicy to 
negotiate the agency's option to issue press releases, or the 
substan~e of press releases, with parties outside of EPA, 
particularly those parties involved in settlements, consent 
decrees or the regulatory process." This policy will help to 
ensure consistency in the preparation of press releases and 
equitable treatment of alleged violators. 

B. Approval of Press Releases 

EPA must ensure that press releases and other publicity 
receive high priority in all reviewing offices. By memorandum 
dated August 23, 1984, the Office of External Affairs directed 
program off ices to review an::! comment on all press releases 
within two days after the Office of Public Affairs submits its 
draft to the program office: otherwise concurrence is assumed. 
This review policy extends to OECM and the Off ices of Regional 
Counsel for enforcement-related press releases. 

' 
c. Coordination ~ \ 

1. Enforcement, Program, and Public Affairs Offices 

More active use of publicity requires improved coordination 
among regional and headquarters enforcement attorneys, program 
offices and pablic affairs offices. The· lead office in an 
enforcement case, generally the regional program office in an 
administrative action and the Office of Regional Counsel or OECM 
in a judicial action, should notify the appropriate Public Affairs 
Office at the earliest possible time to discuss overall strategy 
for communicating the Agency's action (e.g., prior notice to 
state or local officials) and the the timing of a press release. 
The lead office should stay in close contact with Public Affairs 
as the matter approaches fruition. 

2. Regional and Headquarters Offices of Public Affairs 

Regional and headquarters Public Affairs Offices sho~ld 
coordinate in developing press releases both for regionally-baseJ 
actions that have national implications and for nationally ma~ageo 
or coordinated enforcement actions. Whenever possible, both 
regional and headquarters off ices should send copies of draft 
press releases to their counterparts for review and comment. 
Both such off ices should also send copies of final releases to 
their counterparts. 

• 

? \le\ 
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3. . EPA and OOJ 

EPA can further improve the timeliness and effectivenes·s 
of its press releases regarding judicial actions by coordinating 
with DOJ's Office of Public Affairs. When an EPA Office of 
Public Affairs decides that a press release in a judicial enforce­
ment case is appropriate, it should notify DOJ or the appropriate 
u.s. Attorney's Office to ensure timeliness.and consistency in 
preparation of press releases. DOJ has been ·requested to notify 
OECM whe'n DOJ intends to issue a release on an EPA-related case. 
EPA's Office of Public Affairs will immediately review such 
draft releases, and, if necessary to present the Agency's position 
or additional information, will prepare an Agency release. 

4. EPA and the States 

Another important goal of this policy· is to encourage 
cooperative enforcement publicity initiatives with the states. 
The June 26, 1984, "EPA Policy on Implementing the State/Federal 
Partnership in Enforcement: State/Federal Enforcement 'Agree­
ments, '" describes key subjects that EPA should ·discuss with 
the states in forming state-EPA Enforcement Agree~ents. The 
section on "Press Releases and Public Information," states tha~ 
the ".Region and State should discuss opportunities for joint. 
press releases on enforcement· actions and public accountin9 of 
both State and Fe.:ieral accomplishments in compliance and eilf o~ce­
ment." Further, as discussed in the subsequent January 4, 198!, 
Agency guidance on "Implementing Nationally Managed or Coordinated 
Enforcement Actions," the timing of state and EPA releases 
"should be coordinate.~ so that they are released simultaneously. 

Accordingly, EPA Public Affairs Offices should consult 
with the relevant state agency on an EP~ press release or 
other media event which affects the State. EPA could offer 
the State the option of joining in a press release or a press 
conference where the State has been involved in the underlying 
enforcement action. Further, EPA-generated press releases and 
public information reports should acknowledge and give credit . 
to relevant state actions and accomplishments when appropriate. 

Finally, it is requested that EPA Public Affairs Offices 
send the State a copy of the EPA press release on any enforcement 
activity ari.sing in that state. 

o. Distribution of Press Releases 

The distribution of EPA press releases is as important as 
their timeliness. Press releases may be distributed to the local, 
national, and trade press, and local and network television 
stations. 
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1. ·Lo~al ~nd National Media 

EPA must "direct" its press rele~ses to ensure that the 
appropriate geographical areas learn about EPA enforcement 
·activities. To accomplish this goal, the appropriate Public 
Affairs Office should send a press release.to the media and_ 
interest groups in the affected area, i.e., the local newspaper 
and other local publications, television and radio stations, and 
citizen groups. The headquarters Public Affairs Office, in con­
junction with the appropriate regional office, will issue press 
releases to the national press and major te~ev~sion networks 
where an EPA enforcement activity has national implications. 

2. Targeted Trade Press and Mailing Lists 

The Agency must also disseminate information about enforce­
ment activities to affected industries. Sending a press release 
to relevant trade publications and newsletters, particularly for 
a significant case, will put other potential violators on 
notice that EPA is enforcing against specific conduct in the . 
industry. It is also useful to follow up such press releases 
with sp~~cheE to industry groups and articles in relevant trade 
publications, reinforcing the Agency's corr~itment to compl~,. 

To ensure the appropriate distribution of publicity, we are 
requesting eacr. of the regional Public Affairs Off ices, in coopera­
tion with the Regional Counsels and regional program offices, to 
establish or review and update their mailing lists of print media, 
radio and television stations, state and local officials, trade 
publications, and business and industry groups for each of the 
enforcement programs conducted in the Regions. 

E. Use of Publicity Other Than Press Releases 

EPA headquarters and re9ional off ices have generally relie~ 
on press releases to disseminate information on enforcement 
activities. Other types of enforcement publicity are also 
appropriate in certain instances. 

1. Press Conferences and Informal Press Briefings 

Press conferences can be a useful device for highlighting 
an enforcement activity and responding to public concerns in a 
sp~cific area. Regional Administrators should consider using 
press conferences to announce major enforcement actions and to 
elaborate on important simultaneously issued press releases. 
Press conferences should also be considered where an existing or 
potential public hazard is involved. The regional Public Affairs 
Off ice should always inform the headquarters Public Affairs 
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Off ice when it decides to hold a press conference to provide an 
opportunity for th_e Administrator's advance knowledge and involve-
ment if necessary. · 

2. Informal Meetings with Constituent Groups 

To further supplement EPA efforts to inform the public and 
regulated community, regional offices should meet often with 
constituent groups (states, environmental groups, industry, and 
the press·) to brief these groups on recent enforcement developments·. 
These meetings can be organized by the Public Affairs Offices. 
By informing the public, EPA increases public interest in its 
enforcement program and thereby encourages compliance. 

3. Responding to Inaccurate Statements 

EPA should selectively respond to incorrect statements made 
about EPA enforcement activities. For example, EPA may want to 
respond to an editorial or other article which inaccurately 
characterizes EPA enforcement at a Superfund site with a "letter 
to the editor." Where an agency response is deemed to be 
appropriate, it should promptly follow the inaccurate statement. 

4. Articles and Prepared Statements 

EPA's Public Affairs Offices and the Office of Enforc~e~ 
and Com?liance Monitoring occasionally prepare articl~s on var1ou~ 
aspects of the Agency's enforcement program. For example, Region I 
issues a biweekly column to several riewspapers in the Region 
covering tim~ly enforcement issues such as asbestos in s~hools. 
We encourage ~11 regional and headquarters off ices to prepare 
feature articles on enforcement issues. When the regional office 
is developing an article on a subject with national implications, 
it should contact the headquarters Off ice of Public Affairs to 
obtain a possible quote from the Administrator and to discuss. 
whether the article should be expanded to a national perspective. 
Likewise, appropriate regions should be consulted in the preparation 
of headquarters articles or statements which refer to actions of or 
facilities in particular regions. 

S. Interviews 

In some cases, headquarters and regional Pu~lic Affairs 
Oftices should consider arranging media interviews with ~he 
Regional Administrator, Deputy Administrator, the Administrator, 
or other EPA officials. Such an interview will reflect the 
Agency's position on a particular enforcement activity or 
explain EPA's response to an enforcement problem. 



VI.I.4. 

"Memorandum to General Counsels" (Concerning FOI requests pertaining to 
subjects involved in ongoing or anticipated litigation), dated March 27, 
1986. 
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~arch 27, l986 

It is be:c~in; i~creasi~g~y obvious that the ability of the 
De?art~ent of Justice effectively to represent the inte:ests of 
t~e various a;encies of the Executive Branch is being severely 
i~:~ired by dif!iculties in coorci~ating otlisations uncer the 

"f:eecom of ~nfcc~3tion ~ct ("F~!A") with litigation activi- . 
ties. This pco~le3 is p!rticularly serious for t~e Unit~d 
States Att~rneys' of!iees and, i! allo•ed to continue unchecke~, 
will al~ost certainly result in the loss of litigation that ~ay 
be cf significant irn?ortance to your agency. 

FOIA, of course, is gen~:!lly available to any person 
seekin9 9ov~r~rnent cocu~ents. FOIA reques:crs ofte~ do not 
icen:ify the parties or the S?ecial interests they ce?resent, 
~~d al~=st ~ever indi:a:e whether the reques:ed cocu=ents will 
be used to SUPF~rt ongoins-or contempla:ed litigation a;3inst 
the United States. Compounding the problem, FOIA personnel 
frequently ~re not full~ aware· of the full extent of the 
govern~ental interests implicated by a FJIA request. In 
particular, FO!A personnel often do not kno~ of act~al or 
i~?ending liti~ation involvin; t~e subject matter of the 
r•;uested cocu=ents. 

Ty?ically, each agency has a disclos~:e syste~ designed to 
~eet t~e needs and demands upon the ase~cy in view of its 
substantive· pros:ams. Lack of cooc~ina:ion bet~een these 
personnel and the persor.s with k~~Jledge t~3: docu~ents relate 

) 
I 

to pencin; or potential litigation severely i~~ai:s the ability ~ 
of the attorneys cesponsi:le for litigation e!feetively to ~ 
re?resen: t~e interests of :he vnited Stat~s. ~ccordi~g!y, I a~ 
re~ues:ing tha: a!l agencies es:a~lish proced~:es ~hie~ ~ill 

2 !(c? 
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icentify FOIA reguests ~hie~ pertaih to s~b~oc:s !oyqlyo~ i~ 
ongoing or anticipated litig!tion. 

If a FOIA request involves matters pertaininq to on9qin9 
litigation, it is essential that both the agency and t~e 
Oe:art~ent of Justice att~r~eys assi;oed to the litig~tion be 
infor=ed of the re~~est to ens~re coordir.ation of the_ . 
9overn~ent's position in the liti;ation with any release of 
doc~~ents under the FOIA. I~ no litication is pen~in9, but 
can be reasonably anticipated in the fut~re, the FOIA request 
should be carefully revie~ed by an agency attorney in light. of 
that likelihood. In all instances ~here litigation· is a 
possibility, agencies should maintain ° icentif in t~e 
docu~ents re1eased pursuant o a rOIA request s~ that t. e 
litigating atto:neys can Seco~e fully infor~ed of the doe~~en:s 
~ade available to o~her parties. In addition,· doc~=en·ts 
relating to agency investigations of matters which are in . 
litigation or may reasonably be expected to result in litig!tion 
should be mar~ed, where appropriate, to incicate ttat they are 

catt;uo 4 y ._,c,rk. pro.d_u_c~ Thi~ __ ..,il_l~~-~-ist the FOIA personnel in 
identify in.g _-p·o te-n tfi11y e xe:r.o t coeurr.e n ts•:- o is c re t ion a ry 
disclosures should be coordinated with the litigating attorney 
rather than r~lyin9 solely on the existin; FOIA release 
proce~ures. This will ?e:~it t~e at~o:ney to protect the 
interests of the agency implicated in the litigation itself. 

The 9ener3l nat~:e o( the guidance set forth above meshes 
vell with cany agencies' present practices. Ec~ever, because 
the persons responsible for disclosure sometimes are unaware of 
litisative co~cerns, I ask that ou ensure that ersons 
resoonsible for m3intenan:e of docu~ents su:Ject to a IA 
request notify disclosure r.- 0 wr. vo 0 e lS an 
Tncica ion t .. a .. regue·sted doc·11:=en·s ar 0 or 'T:,ay be oertinent t'O 
pendin9_0: potential litigation. In ot·her tJorcs, the ~~oc~:r.e·n·:~ 

i cu s ~..Q.d .i .. a-rr- should ~ e told th a t i t i s h i s or he r du t y to i n for~ -
the FOI~ personnel of any pen~ing or pote~tial liti;!tion 

{pertaining to docu~ents ~hich are t~e subject of a FO!A request •. 

To su::.~arize, I request that: 

• ··-· -··-·· 
tach· docu_~e~;_~~-cU.an .. t:e required to noti!y any 
person ~ithin t~e agency interested in the 
doc~~ents of any potantial or pending litigstion on 
t~e su~ject to which the cocu~ents ?ertai~: 
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• Litigating attorneys (i~=l~~ing De?art~en~ of Justice 
attorneys) al~avs be contacted when a FOIA 

• 

• 

• 

• 

re~uest seeks documents-pertaining to ongoing 
litigation: 

All ciscretionary disclos~res relating to mat:ers in 
litigation be clcsely coordinated with the litisa:ing 
attorneys; · 

A record be maintained so that ·the litigating attorneys 
will know which docurwents have been releas~d; 

Oocu~ents be marked as attorney work product wh~n it is 
correct and feasible to do so: 

FOIA per~onnel be made sensitive to the potential 
litigatfve interests of the govern~ent: 

• Litigating attorneys routinely check with the a;ency's 
FO!A personnel in every litigation matter to deter~ine 
whether any relevant documents have been the subject of 
a FOI.~ request.. 

I ~ould a??r~ciate your cc~~ents and s~;;~stions on the 
?tO~osals o~tlir.ed above :o enhance our ability to defend 
si;nificant suits affecting each governrwent a;ency. In 
addition, I s~~gest th!t.you direct the persons responsi~le for 
FOIA matters within your agency to proviee a report to you on 
the actio~s ta~en to implement these proposals. I would g:eatly 
appreciate it if you would send a copy of that report to Mr. 
David J. ~n~erson, Branch Director, Federal ?rogra~s Branch, 
Rec~ 3543, plus any other periodic reports you may request to 
ensure that the concerns ex~ressed in this letter, •hich I am 
sure you share, ara not forgotten when personnel chanses occur· 
or over the course of ti~e. · 

I firmly believe that these proposals, if i:n?le~ented, will 
significantly e_nhance the ability of ~rt:nent of Justice · 
t~ protect your agency's interests · litis~~·on. Thank you for 
your cooperation in t~is ~atter. 

~ssocia:e Attorney Ce~e:al 

c:: ~xe:~:i~e Offic! 



, 



VI.I~S 

"Addendum to GM-46: Policy on Pul:>licizinq Enforcement 
Activities," dated Auqust 4, 1987. (Contains discussions on 
explaininq ditf erences between initial penalty demands and 
t inal penalty. ) 
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UNITED ST ATES ENVIRONMENT AL PROTECTION AGENCY · 
WASHINGTON, D.C. zo•eo 

~ -4 1987 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Addendum to GM-46: Policy on Publicizing 
Enforcement Activities 

.Thomas L. Adams, Jr. ~ \..,.. ~~~ 
Assistant Administrator for· Enforcement 

and Compliance Moni oring 

Jennifer Joy Wil "'J,~ 
Assistant Admi "st ~/'~External Affairs 

Assistant Ad ·n· 
GeneraJ. Counse 
Inspector General 
Regional Administrators 
Office of Public Affairs 

(Headquarters and Regions I-X) 
Regional Counsel (I-X) 

I. ISSUE 

Significant differences can exist between civil penalties· 
proposed at the initiation of enforcement cases and the final 
penalties to be paid at the conclusion. of such m~tters. This 
memorandum provides guidance on addressing the issue of the 
"penalty gap" where the difference between the proposed and 
final penalty is appreciable. EPA must avoid any public misper­
ception that EPA is not serious about enforcement when such 
differences occur. 

II. DISCUSSION 

I 
l 

Attached is an "Addendum to the EPA Policy on Publicizing 
Enforcement Activities", GM-46, issued November 21, 1985. The 
Addendum provides standard text to be included in any press 
release announcing the settlement of an enforcement case in 
which the penalty amount finally assessed differs appreciably 
from the amount proposed. 



-2-

Press releases issued at the filing of cases normally 
state the amount of the civil penalty being sought by the 
Agen·cy. 'nte proposed penalty may be the maximum statutory 
amount allowable under applicable law, or a penalty amount 
as calculated by application of an Agency penalty policy which 
assigns spe7ific penaltie~ to various violations·of law. 

When a case is settled, however, the penalty to be paid 
by the violator is oftentimes appreciably less than the 
penalty sought by the Agency at the initiation of the action. 
Members of the public may question any difference between 
these two amounts. especially persons who are not familiar with 
the laws, regulations, and published policies of th~ Agency. 

The Addendum points out that a number of mitigating factors 
can result in a penalty adjustment, and that Congress on occasion 
has dictated that EPA take in~o account such factors in determin-· 
ing the amount of a civil penalty (e.~., TSCA §16, 15 u.s.c. 
2615). -

Attachment 

I 
l 

, . 



ADDENDUM TO EPA POLICY ON PUBLICIZING ENFORCEMENT ACTIVITIES, 
GH-46, ISSUED NOVEMBER 21, 1985 

I. PURPOSE 

Thia.addendum to the EPA Policy on Publicizing Enforcement 
Activities, GH-46, issued November 21, 1985, provides atandard 
text which ahould be included in EPA press releaaea which 
announce the settlement of an enforcement case in which the 
final penalty is appreciably leas than the proposed penalty. 

Th• purpose of the text ia to preclude any public misper­
ception that EPA ia not aerioua about enforcement when these 
appreciable differences occur. 

II. BACKGROUND 

Con9resa has directed the Agency in certain instances to 
consider apecific mitigation factors in aaaessin9 a final penalty. 
Accordin9ly, the Agency re9ularly takes into account such factors 
as the gravity of the violation(a), the violator'• compliance 
history, and ita-de9ree of culpability--in addition to weighing 
au~h litigation concerns as the clarity of the regulatory 
requirements and the atrength of the 9overnment'a evidentiary 
case--when negotiatin9 a civil penalty amount as part of a 
settlement agreement. Guidance for applying mitigating adjust­
ment factors is included in the Agency's published penalty 
policies. 

III. POLICY 

Since it is the policy of EPA to use publicity of enforcement 
activities as a key element in the Agency's pro9ra.m to promote 
compliance and deter violations, public awareness.and accurate 
perceptions of the Agency's enforcement activities are extremely 
important. 

Appreciable differences between civil penalty amounts 
proposed at the commencement of enforcement cases and the final 
penalty auma to be paid at the conclusion of such matters may be 
erroneously perceived as evidence that EPA is not serious about 
enforcing the Nation'• environmental laws. Consequently, such 
differences ahould be explained and accounted for in the Agency's 
communications to.th• public. 

It is the policy of EPA that when press releases are issued 
to announce the settlement of enforcement cases in which the 
settlement penalty fi9ure is appreciably less than the ini~ially 
proposed penalty amount, such releases should include standard 
text· (see Section IV, p.2) to ensure that the general public is 
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adequately informed of the analysis behind the final 
penalty amount, and the reasons justifying the penalty 
reduction. The release should also describe any environ­
mentally beneficial performance required under.the 
terms of the settlement which goes beyond actio~s being 
taken simply to come into compliance. · . 

IV. IMPLEMENTATION OF POLICY 

When a press release is issued at the aettlement of an 
enforcement action, any such press release that includes the 
announcement of a final penalty assessment which is appreciably 
different from the penalty proposed at the outaet of the case 
should include.the following standard text:· 

•The civil penalty in this action was the 
product of negotiation after careful consideration 
by the government of the facts constituting the 
violation, the gravity of the misconduct, the 
strength of the government'• case, and established 
EPA penalty policies. 

[NOTE: InclUde the following paragraph only in cases 
involving environmentally beneficial 
performance.] 

•1n agreeing to this $ penalty, the 
government recognizes the contribution to long-term 
environmental protection of (briefly summarize here 
the environmentall beneficial erf ormance ex lained 
in o y o t e release • 



VI. SPECIALIZED ENFORCEMENT TOPICS 

J. TOXICS/TOXICITY CONTROL 



VI.J.l 

"Policy tor Development of Water Quality-Based Permit 
Limitations tor Toxic Pollutants," dated February, 1984. 
See II.A.7 • 
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VI.J.2 

"Whole Effluent Toxicity Basic Permittinq Principles and 
Enforcement Strateqy," dated January 25, 1989. Includes 
Compliance Monitorinq and Enforcement Strateqy, dated 1/19/89. 
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Attachment A 

UNJTED STATES ENVIRONMENTAL PROTECTION AGENCY 
. WASHINGTON. D.C. 204eO 

January 25,. 1989 

o ..... c. 0 .. 
WATIA 

MEMORANDUM 

SUBJECT:1.ole Effluent Toxicity Basic Permitting Principles and 
forcement Strategy 
c.Ao~ r-tz>.-. """""-....,,... 

FROM: R&becca w. Hanmer, Acting Assistant Administrator 
Off ice of Water 

TO: Regional.Administrators 

Since the issuance of the "Policy for the Development of 
Water Quality-based Permit Limitations for Toxic Pollutants" in 
March of 1984, the Agency has been moving forward to provide 
technical documentation to support the integrated approach-of' 
using both chemical and biological methods to ensure the r 

protection of water quality. The Tachnical Support Document for 
Water Quality-based ~oxics Control (September, 1985) and the 
Permit Writer's Guide to Water Oualit -based Permittin for Toxic 
Pollutants July, 1987 ave been instrumental in the initial 
implementation of the Policy. The Policy and supporting 
documents, however, did not result in consistent approaches to 
permitting and enforcement of ·toxicity controls nationally. When 
the 1984 Policy was issued, the Agency did not have a great deal 
of experience in the use of whole effluent toxicity limitations 
and testing to ensure protection of water quality. We now have 
more than four years of experience and are ready to effectively 
use this experience in order to improve national consistency in 
permitting and enforcement. 

In order to increase consistency in water quality-based 
toxicity permitting, I am issuing the attached Bas· Permitting 
Principles for Whole Effluent Toxicity (Attachment .) as a 
standard with which water quality-based permits should conform. 
A workgroup of Regional and State permitting, enforcement, and 
legal representatives developed these minimum acceptable 
requirements for toxicity permitting based upon national 
experience. These principles are consistent with the toxics 
control approach addressed in the proposed Section 304(1} 
regulation. Regir ·3 should use these principles when reviewing 
draft State permit~. If the final Section 304(1) regulations 
include chan9es in this area, we will update these principles as 
necessary. Expanded guidance on the use of these principles will 
be sent out shortly by James Elder, Director of the Office of 
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Water Enforcement and Permits. This expanded guidance will 
include sample permit language and petmitting/enforcement 
scenarios. 

Concurrent with this issuance of the Basic. Permitting 
Principles, ! am issuing the Compliance Monitoring and 
_Enforcement Strategy for Toxics Control (Attachment 2). This 
Strategy was developed by a workgroup of Regional and State 
enforcement representatives and has undergone an extensive 
comment period. The Strategy presents the Agency's position on 
the integration of toxicity control into the existing National 
Pollutant Discharge Elimination System (NPDES) compliance and 
enforcement program. It delineates the responsibilities of the 
permitted community and the regulatory authority. The Strategy 
describes our current efforts in compliance tracking and quality 
assurance of self~~oaitoring data from the permittees. It 
defines criteria for review and reporting of toxicity violations 
and describes the types of enforcement options available for the 
resolution of permit violations. 

In order to assist you in the management of whole effluent 
toxicity permitting, the items discussed above will join the 1984 
Policy as Appendices to the revised Technical Supec;>rt Document 
for Water Quality-based Toxics Control. To summarize, these 
materials are the Basic Permitting Principles, sample permit 
language, the concepts illustrated through the permitting and 
enforcement scenarios, and the Enforcement Strategy. I hope 
these additions will provide the needed framework to integrate 
the control of toxicity into the overall NPDES permitting 
program. 

I encourage you and your staff to discuss these documents 
and the 1984 Policy with your States to further t~eir efforts in 
the implementation of EPA's toxics control initia~ive. 

If you have any questions on the attached materials, please 
contact James Elder, Director of the Office of Water Enforcement 
and Permits, at (FTS/202) 475-8488. 

Attachment• 

cc: ASWIPCA 
Water Management Division Directors 
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l. 

BASIC PERMITTING PRINCIPLES FOR WHOLE EFFLUENT TOXICITY 

Permits must be protectiv~ of water quality. 

a. At a minimum, all major permits and minors of 
concern must be evaluated for potentia1·or known 
toxicity (chronic or acute if more limiting). 

b. Final whole effluent toxicity limits must be 
included in permits where necessary to ensure 
that State Water Quality Standards are met. 
These limits must properly account for effluent 
variability, available dilution, and species 
sensitivity. · 

2. Permits must be written to avoid ambiguity and ensure 
enforceability. 

a. Whole effluent toxicity limits must appear in Part I 
of the permit with other effluent limitations. 

b. Permits contain generic re-opener clauses which 
are sufficient to provide permitting authorities 
the means to re-open, modify, or reissue the 
permit where necessary. Re-opener clauses covering 
effluent toxicity will not be included in the 
special conditions section of the permit where 
they imply that limit revision will occur based 
on permittee ·inabil·ity to meet t.he ·limit •. only 
schedules or·other special reauirements will be 
added to the permit. · 

c. If the permit includes provisions to increase 
monitoring frequency subsequent to a violation, it 
must be clear that the additional tests only deter­
mine the continued compliance status with the limit; 
they are .!121 to verify the original test results. 

d. Toxicity testing species and protocols will be 
accurately referenced/cited in the permit. 

3. Where not in compliance with a whole effluent toxicity 
limit, permittees must be compelled to come into compliance 
with the limit as soon as possible. 

a. compliance dates must be specified. 

b. Permits can contain reauirements for corrective 
actions, such as Toxicity Reduction Evaluations 
CTREs), but corrective actions cannot be delayed 
pending EPA/State approval of a plan for the 
corrective actions, unless State regulations 
require prior approval. Automatic corrective 
actions subsequent to the effective date of a final 
whole-effluent toxicity limit will not be included 
in the permit. 
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ATTACHMENT 1 

Explanation of the Basic Permitting Principles 

The Basic Permitting Principles present the minimum 
acceptable requirements for whole-effluent toxicity permitting. 
They begin with a statement of the goal of whole-effluent 
toxicity limitations and requirements: the protection of water 
quality as established through State numeric and narrative Water 
Quality Standards. The first principle builds on the·Technical 
Support Document procedures and the draft Section 304(1) rule 
requirements for determining potential to violate Water Quality 
Standards. It req~ires the same factors be considered in setting 
whole-effluent toxicity based permits limits as are used to 
determine potential Water Quality· Standards violations. It 
defines the universe of permittees that should be evaluated for 
potential violation of Water Quality Standards, and therefore 
possible whole-effluent limits, as all majors and minors of 
concern. 

The second permitting principle provides basic guidelines 
for avoiding ambiguities that may surface in permits·. Whole­
effluent toxicity limits should be listed in Part I of the permit 
and should be derived and expressed in the same manner as any 
other wate~ quality-based limitations (i.e., Maximum Daily and 
Average Monthly limits as required by Section 122.45(d)). 

In addition, special re-opener clauses are generally not 
necessary, and may mistakenly imply that permits may be re-opened 
to revise whole-effluent limits that are violated. This is not 
to imply that special re-opener clauses are never appropriate. 
They may be appropriate in permits issued to facilities that 
currently have no known potential to violate a Water Quality 
Standard: in these cases, the permitting authority may wish to 
stress its authority to re-open the permit to add a whole­
effluent limit i.n the event monitoring detects toxicity. 

Several permittees have mistakenly proposed to conduct 
additional monitoring subsequent to a violation to "verify" their 
results. It is not possible to verify results with a subsequent 
test whether a new sample or a split-sample which has been stored 
(and therefore contains fewer volatiles) is used. For this 
reason, any additional monitoring required in response to a 
violation must be clearly identified as establishing continuing 
compliance status, not verification of the original violation. 
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The second principle also deals with the specification of 
test specie• and protocol. Clearly setting out the· requirements 
for toxicity testing and analysis is best done by accurately 
referencing EPA's most recent test methods and approved 
~quivalent State methods. In this way, requiremencs·. which have 
been published can be required in full, and further advances in 
technology and science may be incorporated without lengthy permit 
revisions. 

The third and final permitting principle reinforces the 
~responsibility of the permittee to seek timely compliance with 
the requirements of its NPDES permit. Once corrective actions 
have been identified in a TRE, permittees cannot be al.lowed to 
delay corrective actions necessary to comply with water quality­
based wholt!'effluent toxicity limitations pending Agency review 
and approval of voluminous reports or plans. Any delay on the 
part of the permittee or its contractors/agents is the 
responsibility of the permittee. 

The final principle was written in recognition of the fact 
that a full-blown TRE may not be necessary to return a permittee 
to compliance in all cases, particularly subsequent to an initial 
TRE. As a permittee gains experience and knowledge of the 
operational influences on toxicity, TREs will become less 
important in the day to-day control of toxicity and will only be 
required when necessary on.a case-specific basis .. 
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Backqrouft4 tR tb• COJllpliance Monitoring and Enforcement 
Strattqy tqr Tpxica Control . . 

The Cgmplianc1 Monitgrinq and Enforcement ·strategy tor 
Toxics eontrol sets forth the Agency's atrateqy tor tracking 
compliance with and enforcing whole-effluent toxicity monitoring 
requirements, limitations, schedule• and reporting requirements. 

Th• strateqy delineates the reapective responsibilities ot 
permitt••• and permitting authorities to protect water quality 
through th• control of whole-effluent toxicity. It establishes 
criteria tor the review of compliance data and the quarterly 
reporting of violations to Headquarters and the public. The 
strategy discus••• the integration ot whole-•ff luant toxicity 
control into our existing inspection and quality asauranc• 
efforts. It provides guidelines on th• enforcement of wbole­
effluent toxicity requirements. 

The Strategy also addresses the concern many permitt••• 
share as they tace th• prospect ot new requirement• in their 
permit - th• tear ot indiscriminate penalty aasesament tor . 
violation• that they are unable to control. Th• Strat8C)Y 
recognizes enforcement discretion as a means ot dealing fairly 
with permittees that are doing everything feasible to protect 
water quality. As indicated in the Strategy, this discretion 
deals solely with th• asaesament ot civil penaltiaa, however, and 
is not an alternative to existing procedures tor establishing 
relief from State Water Quality Standards. The Strateqy focuses 
on the responsibility of the Agency and authorized States to 
require compliance with Water Quality Standards and thereby 
ensure protection ot existing water resources. 
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COllPLIAHCE MONITORING ANO ENFORCEMENT STRATEGY 
FOR TOXICS CONTROL 

I. Backqround 

Issuance of NPOES permits now eaphaaizea the control of toxic 
pollutants, by integrating technology and water quality-ba•ed 
perait liaitationa, be•t management practices for toxic di•char9ea, 
sludge requireaenta, and revi•iona to the pretreatment impleaenta­
tion requireaenta. Th••• requireaent• affect all major peraitteea 
and tho•• minor peraitteea who•• discharge• may contribute to 
impairment of th• designated use for the receiving •tr•••· The 
goal of peraitting is to eliminate toxicity in receiving water• 
that results from industrial and municipal diacharge•· 

Major indu•trial and municipal peraita will routinely contain 
water quality-baaed limits for toxic pollutant• and in many ca••• 
whole effluent toxicity derived fro• numerical and narrative 
water quality standards. The quality atandarda to establish NPDB8, 
perait limit• are discu••ed in the •Policy for the Oevelopaent. ot · 
Water Quality-baaed Permit Limits for Toxic Pollutanta,• 49PR .9.0.le, 
March 9, 1984. The Technical Su~rt Document for Water Quality­
baaed Toxic• Control, EPA i44o/4 ~so32, SepteaSer, 1985 and the 
Permit writer's Guide to Water Qualit,-baaed Permitting for Toxic 
Pollutants, Office of Water, May, 198, provide guidance for inter­
preting numerical and narrative standards and developing perait 
limits. 

Th• Water Quality Act (WQA) of 1987 (PL 100-4, February 4, 
1987) further direct• EPA and the Stat•• to identify waters that 
require control• for toxic pollutants and develop individual 
control strategies including permit limits to achieve control of 
toxics •. The WQA established deadlines, for individual control 
strategies (February 4, 1989) and for compliance with the toxic 
control permit requirements (February 4, 1992). This Strategy 
will support the additional compliance monitoring, tracking, evalu­
ation, and enforcement of the whole effluent toxicity controls 
that will be needed to meet the requirements of the WQA and EPA's 
policy for water quality-based permitting. 

It i• the goal of the Strategy to assure compliance with 
permit toxicity limits and conditions through compliance inspec­
tions, compliance reviews, and enforcement. Water quality-based 
limits may include both chemical specific and whole effluent toxi­
city limits. Previ~u~ enforcement guidance <•:q., Enforc~m~nt . 
Management System for the National Pollutant Discharge El1m1nat1on 
System, September, 1986; National Guidance for Oversight of ~PDES 
Proqrams, May, 1987: Guidance for Preparation of Quarterly ~nd 
Semi-Annual Noncompliance Reports, March, 1986) has dealt with 

• 
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chemical-•p•cific water quality-baaed limits. Thia Strate9y will 
focua on whole effluent toxicity limits. ·such toxicity limits may 
appear in peraita, administrative orders, or judicial orders. 

II. Strat!CJ)' Principles 

Thia s.trategy is baaed on four principles: 

l) 

2) 

3) 

4) 

Permittee• are responsible -for attaining, monitorin9 , 
and maintaining permit compliance and for the quality 
of their data. 

Regulators will evaluate self-monitoring data quality 
to ensure program inte9rity. 

Regulators will assess compliance through inspections, 
audits; discharger data reviews, and other independent 
monitoring or review activities. 

Regulators will enforce effluent limits and coapiiance 
schedules to eliminate toxicity. 

III. Primary Implementation Activities 

In order to implement this ~trategy fully, the following 
activities are being initiated~ 

,-J l q ··7 
\ ' -

A. Immediate development 

l. The NPOES Compliance Inspection Manual was 
revised 1n May 1988 to include procedures for 
performing chronic toxicity tests and evaluating 
toxicity reduction evaluations. An inspector 
training module was also developed in August 
1988 to support inspections for whole effluent 
toxicity. 

2. Th• Permit Compliance System (the national NPDES 
data base) was modified to allow inclusion 
of toxicity limitations and compliance schedules 
as•ociated with toxicity reduction evaluations. 
Th• PCS Steering Committee will review standard 
data elements and determine if further modifi­
cations are necessary. 

J. Compliance review factors (e.g., Technical 
Rev.iew Criteria and significant noncompliance 
definitions) are being proposed to evaluate 
violations and appropriate response. 

4. A Quality Assurance Fact Sheet has been developed 
(Attached) to review the quality of toxicity test 
results submitted by permittees. 
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s. 'nle Enforcement Reaponae Guide in the Enforcement 
Management System will be revised to cover the.use 
of administrative penalties and other responses to 
violations of toxicity controls in permits. At 
least four types of permit conditions are bein9 
examined: (1) whole-effluent ~oxicity monitoring 
(sampling and analysis), (2) whole effluent 
toxicity-based permit limits, (3) schedules to 
conduct a TRE and achieve compliance with water 
quality-baaed limits, and (4) reporting requirments. 

8. Begin development in Spring 1989 

With the assistance of the Off ice of Enforc·ement ·and 
Compliance Monitoring (OECM), special remediea and ·model forms 
will be developed to addreaa violations of toxicity permit 
limits (i.e., model consent decrees, model complaints, revised 
penalty policy, model litigation reports, etc.) 

IV. Scope and Implementation of Strategy 

A. Compliance Tracking and Review 

l. Compliance Tracking 

The Permits Compliance System (PCS) will be 
used as the primary system for tracking limits and 
monitoring compliance with the conditions in NPOES 
permits. Many new codes for toxicity testing have 
already been entered into PCS. During FY 89, head­
quarters will provide additional guidance to Regions 
and States on PCS coding to update existing documenta­
tion. The Water Enforcement Data Base (WENDS) 
requirements aa described in the PCS Policy Statement 
already require States and Regions to begin 
incorporating toxicity limits and monitoring information 
into PCS. 

In addition to guidance on the use of PCS, 
Headquarters has prepared guidance in the form 
of Basic Permitting Principles for Regions and 
States that will provide greater uniformity 
nationally on approaches to toxicity permitting. 
One of the major problems in the tracking and 
enforcement of toxici~y limits is that they differ 
greatly from State-to-State and Region-to-Region. 
The Permits Division and Enforcement Division in 
cooperation with the PCS Steering Committee will 
establish standard codes for permit limits and 
procedures for reporting toxicity results based on 
this guidance. 

--.... \ ;· .... 
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Whole effluent toxicity self-monitoring data 
ahould undergo an appropriate quality review. (See 
attached checkli•t for suggested toxicity review 
factors.) All violations of permit limits for 
tozica c_ontrol should be reviewed ~Y a professional 
qualified to assess the noncompliance. Regions and 

.States should designate appropriate staff. 

2. Compliance Review 

Any ·violation of a whole effluent toxicity 
limit is of concern to the regulatory agency and 
should receive an immediate professional ~•view. 
In terms of.the Enforcement Management Syatem (EMS), 
any whole effluent violation will have a violation 
review action criterion (VRAC) of l.O. However, the 
approptiate initial enforcement response may be to 
require additional monitoring and then rapidly 
escalate the response to formal enforcement if the 
noncompliance persists. Where whole effluent 
toxicity is based on a pass-fail permit limitation, 
any failure should be immediately targeted for 
compliance inspection. In some instances, asaesament 
of the compliance status will be required through · 
issuance of Section 308 lett~ra and 309(a) orders to 
require furth&r toxicity testing. 

Monitoring data which is submitted to fulfill 
a toxicity monitoring requirement in permits that do 
not contain an independently enforceable whole-effluent 
toxicity limitation should also receive immediate 
professional review. · 

The burden for testing and biomonitorin9 is on 
the permittee: however, in some instances, Regions and 
States may choose to respond to violations through 
sampling or performance audit inspections. When an 
inspection conducted in response to a violation identi­
fies noncompliance, the Region or State should 
initiate a formal enforcement action with a compliance 
schedule, unless remedial action is already required 
in the permit. 

a. Inapections 

EPA/State compliance inspections-of all major permittees 
on an annual.basis will be maintained. For all facilities 
with water quality-based toxic limits, such inspections should 
include an appropriate toxic component (numerical and/or 
whole effluent ·review). Overall the NPDES inspection and 
data quality activities for toxics control should receive 
9reater e~phasis than in the present inspection s~rategy . 
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l. Regionai/state Capability 

Th• EPA's •policy for the Development of Water 
Quality-based Permit Limits for Toxic Pollutants• 
(March 9, 1984 .Federal Register) states that EPA 
Regional Administrators will assure· that each 
Region has the full capability to conduct water 

·quality assessments using both biological and chemi­
cal methods and provide technical assistance to the 
Stat••· Such capability should also be maintained 
for compliance biomonitoring inspection•· and toxics 
sampling inspections. Thia capability should include 
both inspection and laboratory capability. 

2. Use of Nonsampling Inspections 

Nonsampling inspections as either compliance 
evaluations (CEis) or performance audits (PAia) can 
be used to assess permittee self-monitoring data 
involving whole effluent toxicity limits, TREa, and 
for prioritization of sampling inspections.• Aa 
resources permit, PAis should be used to verify 
biomonitoring capabilities of permitteea and 
contractors that provide toxicity testing aelf-
monitoring data. · 

J. Quality Assurance 

All States are encouraged to develop the 
capability for acute and chronic toxicity tests 
with at least one fish and one invertebrate species 
for freshwater and saltwater if appropriate. NPDES 
States should develop the full capability to assess 
compliance with the permit conditions they establis.h. 

EPA and NPDES States will assess permittee 
data quality and require thac permittees develop 
quality assurance plans. Quality assurance plans 
must be available for examination. The plan should 
include methods and procedures for toxicity testing 
and chemical analysis: collection, culture, mainte­
nance, and disease control procedures for test 
organisms: and quality assurance practices. The 

Due to resource considerations, it is expected that sampling 
inspections will.be limited to Regional/State priorities in . 
enforcement and permitting. Routine use of CEis and PAis should 
provide the required coverage. 
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permittee should also have available quality control 
chart a, calibration records, raw test d_ata, and 
culture records. 

In conjunction with the QA pl~ns, EPA will 
evaluate permittee laboratory performance on EPA 
·and/~r State approved methods. This evaluation is 
an essential part of the laboratory audit process. 
EPA will rely on inspections and other quality 
aaaurance measures to maintain data quality. However, 
States may prefer to implement a laboratory certif i­
cation program consistent with their regulatory 
authoritiea •. Predetermined limits of data.accepta­
bility will need to be established for each test 
condition (acute/chronic:), species-by-species. 

c. Toxicity ~eduction Evaluations (TREs) 

TRE• are systematic investigations required of permittees 
which combine whole effluent and/or chemical specific: testing 
for toxicity identification and characterization in a planned 
sequence to expeditiously locate the source(a) of toxicity and 
evaluate the effectiveness of pollution control actions .and/or 
inplant modifications toward attaining compliance with a-permit 
limit. The requirement for a·TRE ia usually based on a 
finding of whole effluent toxicity as defined in the permit. 
A plan with an implementation schedule is then developed to 
achiev• compliance. Investigative approaches include 
causa~ive agent identification and toxicity treatability. 

l. Requiring TRE Plans 

TRE's can be triggered: l) whenever there is a 
violation of a toxicity limit that prompts enforcement 
action or 2) from a permit condition that calls for a. 
toxicity elimination plan within a specified time 
whenever toxicity is found. The enforcement action 
such as a 309(a) administrative order or State 
equivalent, or judicial action then directs the 
permittee to take prescribed steps according to a 
compliance schedule to eliminate the toxicity. This 
ac:hedule should be incorporated into the permit, an 
administrative order, or judicial order and compliance 
with the schedule should be tracked through PCS. 

2. Compliance Determination Followup 

Compliance status must be assessed following the 
accomplishment· of a TRE plan usinq the most ef f i­
cient and effective methods available. These methods 
include site visits, self-m~nitorinq, and inspections. 
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careful attention to quality aasurance will assist in 
ainiaizing the regulatory burden. The method of 
compliance assessment should be determined on a 
caae-'by-case basis. 

o. Enforcing Toxic Control Permit Conditions 

'Enforcement of toxic controls in permits depends upon a 
clear requirement and the process to resolve the noncompli­
ance. In addition to directly enforceable whole effluent 
limits (acute and chronic, including absolute pass-fail 
limits), permits have contained several other type• of 
toxi~ control conditionsa l) •free from• provision•, 
2) schedules to initiate corrective actions (such as TREs) 
when toxicity is present, and/or 3) schedules to achieve 
compliance where a limit is not currently attained. 
Additional requirements or schedules may be developed 
through 308 letters, but the specific milestones should be 
incorporated into the permit, administrative order or 
State equivalent mechanism, or judicial order to ensure 
they are enforceable. 

1. The Quarterly Noncompliance Report (ONCR) 

Violations of permit conditions are tracked and 
reported as follows: 

a. Effluent Violations 

Each exceedance of a directly enforceable whole 
effluent toxicity limit is of concern to the 
regulatory agency and, therefore, qualifies 
as meeting the VRAC requiring professional 
review (see section IV.A.2.). 

These violations must be reported on the ONCR 
if the violation is determined through profes­
sional review to have the potential to have 
caused a water quality impact. 

All QNCR-reportable permit effluent violations 
are considered significant noncompliance {SNC). 

'b. Schedule Violations 

Compliance schedules to meet new toxic controls 
should be expeditious. Milestones should be 
established to evaluate progress routinely and 
minimize delays. These milestones should be 
tracked and any slippage of 90 days or more 
must be reported on the QNCR. 
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The following ·milestones are considered SNC when 
90·daye or more overdue: submit plan/schedule 
to conduct TRE, initiate TRE, submit test results 
submit implementation plan/schedule (if appro- ' 
priate), start construction, en~ c~nstruction, 
and attain compliance with permit. 

c. Reporting/Other Violations 

Violation of other toxic control requirements 
(including reports) will be reported using 
criteria that are applied to comparable NPOES 
permit conditions. For example, failure to 
submit a report within 30 days after the due 
date or submittal of an inaccurate or inadequate 
report will be reportable noncompliance (on 
the QNCR). 

Only failure to submit toxicity limit self­
monitoring reports or final TRE pro9ress report• 
indicating compliance will be SNC when 30 day• 
or more overdue. 

Resolution (bringing into compliance) of all 'three 
types of permit violations (effluent, schedule, 

·and reporting/other) will be through timely and 
appropriate enforcement that is consistent with 
EPA Oversight Guidance. Administering agencies 
are expected to brin9 violators back into_compliance 
or take formal enforcement action aqainst f~cilities 
that appear on the ONCR and are in SNC: otherwise, 
after two or more quarters the facility must be 
listed on the Exceptions List. 

2. Approaches to Enforcement of Effluent Limitations 

In the case of noncompliance with whole effluent 
toxicity limitations, any formal enforcement action 
will be tailored to the specific violation and remedial 
action• required. In some instances, a Toxicity 
Reduction Evaluation (TRE) may be appropriate. However, 
where directly enforceable toxicity-based limits are 
uaed, the TRE is not an acceptable enforcement response 
to toxicity noncompliance if it requires only additional 
monitoring without a requirement to determine appropria:e 
remedial actions and ultimately compliance with the 
limit. 

If the Re9ions·or States use adminis:rative 
enforcement for violations of toxic requirements, 
such actions should require compliance by a date 
certain, according to a set schedule, and an 
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administrative penalty should be considered.l 
Pailure to comply with an Administrative Order 
•chedule within 90 days indicates a schedule delay 
that may affect the final compliance date and a 
judicial referral is the normal response. In instances 
where toxicity has been measured in areas with potential 
impacts on human health (e.g., public water supplies, 
fish/shellfish areas, etc.), regions and states 
should presume in favor of judicial action and seek 
immediate injunctive relief (such as temporary 
restraining order or preliminary injunction). 

In a few highly unusual cases where the permit­
tee has implemented an exhaustive TRE plan2, applied 
appropriate influent and effluent controls3, maintained 
continued compliance with all other effluent limits, 
compliance schedules, monitoring, and other permit 
requirements, but is still unable to attain or maintain 
compliance with the toxicity-based limits, special 
technical evaluation may be warranted and civil penalty 
relief granted. Solutions in these cases could be 
pursued jointly with expertise from EPA and/or the 
States as well as the permittee. 

Some permittees may be required to perform a 
second TRE subsequent to implementation of remedial 
action. An example of the appropriate use of a 
subsequent TRE is for the correction of new violations 
of whole effluent limitations following a period of 

lFederal Administrative penalty orders must be linked to violations 
of underlying permit requirements and schedules. 

·2see Methods for A uatic Toxicit Identification Evaluations,. 
Phase I, Toxicity aracterizat1on Procedure~, EPA-600 3-88 035, · 
Table 1. An exhaustive TRE plan covers three areas: causative 
agent identification/toxicity treatability: influent/effluent 
control: and attainment of continued compliance. A listing of 
EPA protocol• for TREs can be found in Section V (pages 11 and 
12). 

lFor industrial permittees, the facility must be well-operated 
to achieve all water quality-based, chemical specific, or. BAT 
limits, exhibit proper O & M and effective BMPs, and control 
toxics through appropriate chemical substitucion and treatment. 
For POTW permittees, the facility must be well-operated to 
achieve all water quality-based, chemical specific, or secondary 
limits as appropriate, adequately implement its approved pretreat­
ment program, develop local limits to control toxicity, and 
implement additional treatment. 

~ 
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auatained compliance (6 months or greater in duration) 
indicating a different problem from that addressed 
in the initial· TRE· 

3. Enforcement of Compliance Schedule and Reporting 
Requirements 

In a number of instances, the primary 
requirements in the permits to address ~oxicity 
will be schedules for adoption and implementation 
of biomonitoring plans, or submission of report• 
verifying TREs or other similar reporting require­
ments. Regions and States should consider.any 
failure (1) to conduct self-monitoring •according 
to EPA and State requirements, (2) to meet TRE 
schedules within 90 days, or (3) to submit reports 
within ·30 days of the specified deadline as SNC. 
Such violations should receive equivalent enforce­
ment follow-up as outlined above. 

4. Use of Administrative Orders With Penalties 

In addition to the formal enforcement actions 
to require remedial actions, Region• and· States 
should presume that penalty AO's or State equiva­
-lents can be issued for underlyin9 permit violation~ 
in which a formal enforcement action is appropriate. 
Headquarters will also provide Re9ions and St~tes 
with 9uidance and examples as to how the current 
CWA penalty policy can be adjusted. 

s. Enforcement Models and Special Remedies 

OWEP and OECM will develop standard pleadings 
and language for remedial activities and compliance 
milestones to assist Regions and States in addres­
sin9 violations of toxicity or water quality-based 
permit limits. Products will include model litiga­
tion reports, model complaints and consent decrees, 
and revised penalty policy or penalty algorithm 
and should be completed in early FY 1989. 



- 11 -

v. suaaary of Principal Activities and Products 

A. Coapliance Tracking and Review guidance 

1. PCS Coding Guidance ~ May, 1987; revision 
2nd Quarter 1989 

2. Review Criteria for Self-monitorin9 Data (draft 
attached) 

a. Inspections and Quality Assurance 

l. Revised NPOES Compliance Inspection Manual -
May 1988. 

2. Quality Assurance Guidance - 3rd Quarter FY 1989. 

J. Biomonitoring Inspection Training Module -
·August 1988. 

4. Additions of a reference toxicant to OMRQA program -
(to be determined) 

c. Toxics Enforcement 

l. Administrative and Civil Penalty Guidance - 4th 
Quarter FY 1989 

2. Model Pleadings and Complaints - 2nd ~uarter 1989 

3. EMS Revision - 2nd Quarter FY 1989 

o. Permitting Consistency 

l. Basic Permitting Principles -·2nd Quarter FY 1989 

E. Toxicity Reduction Evaluations 

Generalized Me.thology for Conductina Industrial 
Toxicity Reduction Evaluations - 2n Quarter 
FY l9S9 

Toxicity Reduction Evaluation Protocol for 
Munici~al Wastewater Treatment Plants - 2nd Quarter 
FY 198 

'ZZO\ 
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J. Method• for Aguatic Toxic:-ity Indentific:ation 
Evaluations 

a. Phase I. 

Phase II. 

c:. Phase III. 

Toxicity Char~c:terization 
Procedures, EPA-600/ ·3-88/034-
September 1988 

Toxicity Identification 
Procedures, EPA-600/3-88/035- _ 
2nd Quarter 1989 

Toxic:it7 Confirmation Procedures­
EPA-600 3-aa/636 - 2nd Quarter 
FY 1989 



Attac:haent 

QUALI'l'Y CONTROL FACT SHEET FOR SELF-BIOMONITORING 
ACUTE/CHRONIC TOXICITY TEST DATA 

Permit No. 

Facility Name 

Facility Location 

Laboratory/Investigator 

Permit Requirements: 

Sampling Location 

Limit 

Type of Test 

Test Results: 

LCSO/ECSO/NOEL ----------------
Juality Control Summary: 

Date of Sample: 

Control Mortality: I ----

Type of Sample~--------------

Test Duration 

Test Organism Aqe 

951 Conf idenc~ Interval 

Dates of Test: 

Control Mean Ory Weight 

·Temperature maintained within !2•C of test temperature? Yes No 

Dissolved oxygen levels always greater than 401 saturation?. 

Yes No 

Loading factor for all exposure chambers less than or equal to 
maximum allowed for the test type and temperature? Yes No ---
Do the teat results indicate a direct relationship between effluent 
concentration and response of the test organism (i.e., more deaths 
occur at the highest effluent concentrations)? Yes No ----

---7- ~,. J 
/,.; -· 
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# "Quality Assurance Guidance for Compliance Monitoring in Effluent 
Biological Toxicity Testing", dated March 7, 1990. 

VI.J.3. 





UNITED STATES ENVIRONME::ffAL PRO'T'ECTION AGENCY 
WASHINGTON, D.C. 20460 

MAR 7 1990 
OFFICE OF WATER 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Quality Assurance Guidance for Compliance Monitoring in 
Effluent Biological Toxicity~est · . 

David N. Lyons, P.E., Chief ~~~~ 
E n f 0 r c em e n t s u p p 0 rt B r a n c h { N - rs T ., / /- ,, 
Compliance Branch Chiefs, Water Management Division 
Surveillance Branch Chiefs, Environmental Services Div. 
Regions 1 - 10 

I am attaching the "QA Guidance for Compliance Monitoring in 
Effluent Biological Toxicity Testing" for your distribution. 

This document will supplement the QA section {Chapter 8) in 
the NPDES Compliance Inspection Manual. The objective of this 
guidance is to help NPOES inspectors, trained or untrained in the 
principles of biological testing, to understand the parameters 
that influence the acceptability of test data~ and to recognize 
data that are invalid for verifying compliance. 

Earlier drafts were reviewed by a workgroup consisting of 
Headquarters, Regional and State staff. Their comments were 
incorporated in this version. If you have any questions, please 
feel free to contact my staff, Samuel To {FTS-475-8322) and 
Theodore Coopwood {FTS-475-8327). 

Attachm~nt 

_ ,,,,.. 

Pmtlld on R«:yded PllPllr 
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IN'l'RODUC'l'ION 

The purpose of this document is to provide quality assurance 
guidance for review and evaluation of effluent toxicity testing~ 
It will serve as an addendum to the NPDES Compliance Inspection 

Manual. Its objective is to help those both trained and 

untrained in the principles of biological testing to understand 
the pa~ameters that influence the acceptability of test data, and 
recognize data that are invalid for verifying compliance. 

The primary goal of quality assurance is to ensure that all 
environmentally related measurements submitted to the U.S. 
Environmental Protection Agency (EPA) in permittee self 

monitoring reports represent data of known quality. The quality 
of data is known when all components associated with its 
derivation are thoroughly documented, and the documentation is 
verifiable and defensible. It is EPA's policy to ensure that 
data representing environmentally related measurements are of 
known quality. a 

Quality Assurance is especially important in the NPDES program 
which obtains the majority of its information on permittee 
compliance from test data submitted by the permittees. 

Compliance with NPDES permit effluent limitations requires that 
accurate test results be within the allowable quantity or 
concentration prescribed in the permit. 

a Quality Assurance is the program that assures the 
reliability of data. It includes policies, objectives, 
principles, programs, and procedures to produce data of known and 
accepted quality. It may include quality control, which is the 
routine application of detailed procedures for obtaining 
prescribed standards of performance in the monitoring and 
measurement process. 

1 



This guidance focu$es _on the quality assurance considerations 

that affect the acceptability of whole-effluent toxicity test 

data submitted by permittees. Whole-effluent toxi~ity tests 

involve the exposure of selected test organisms to prescribed 

concentrations of effluent under controlled t~st.conditions for.a 

specified.time to determine effluent toxicity. ·Toxicity may be 

exhibited by changes in organism mortality, growth,· reproduction 

or other physical response when compared to a control. As with 

specific chemical analyses, whole-effluent toxicity tests must 

conform to a specified set of physical conditions to be 

considered valid. Only valid tests can confirm compliance with 

an effluent limitation. 

2 



GENERAL QUALITY. ASSURANCE CONCERNS 

Objectives 

The objectives of a toxicity testing quality assurance program 
are to ensure that generated data reflect accurately the 

conditions that the data represent, that commonly a~cepted or 

standard practices have been followed in all facets of data 

generation, and that each step of data generation fr~m sample 

collection to reported results has an appropriate written 

verifiable log or record. 

Quality Assurance Program 

The elements of a good quality assurance program are designed to 

ensure that the above objectives are fulfilled. such elements 

should be contained in a written quality assurance plan for each 

facility conducting toxicity testing. The plan for each facility 

should contain: 4•
5 

a) Facility quality assurance policy 

b) Standard operating procedures 

c) System and performance audits 

d) Facilities and equipment 

e) Qualifications and training of personnel 

f) Quality assurance/quality control responsibilities 

g) Administrative sample handling procedures 

h) Sample custody and chain-of-custody procedures 

i) Applicable instrument calibration procedures, 
frequency, and records 

j) Laboratory practices to ensure that reagents and 
standard solutions have not violated respective shelf 
holding time 

The aspects of the quality assurance plan dealing with effluent 

toxicity tests should discuss: 

3 
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a) Effluent sampling and handling 
b) source, condit~on and handling of test organisms 
c) Condition of equipment 
d) Test conditions 
e) Instrument calibration 
f) Replication 
g) Use of reference toxicants 
h). Record keeping 
i) Data evaluation 
j) Data reporting 

The plan should specify where verifiable logs or records should 
be maintained and retained to identify the responsible person for 
each aspect of the data generating procedure, and the practices 
that will ensure that possible tampering with sample quality has 
not occurred. 

Test organisms are the analytical instruments in a toxicity test. 
They respond to the elements of their environment in accordance 
with their individual sensitivity. Methods for toxicity testing 
have been accepted and published by EPA. 6•

7
•8 Quality assurance 

practices require that documentation shows that these methods 
have been followed or that any deviations are· fully explained and 
documented. 

Sampling and sample handling requires that sample holding time is 
not violated. Test organisms should be positively identified to 
species and be disease-free, of known age, and of good health; 
their source should be recorded and reference toxicant testing 
documented. Laboratory temperature control equipment must be 
adequate to maintain recommended test water temperatures. Test 
materials fabrication must not influence test solution or control 
water quality. Analytical methods must include quality control 
practices outlined in EPA methods manuals or as specified in 
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official EPA methods. 9!
10 Instruments used for routine 

measurements of chemical and physical parameters must be 

calibrated and standardized according to accepted procedures. 

Dilution water should be appropriate to the objectives of the 

study. 6•
7

•
8 Water temperature, dissolved oxygen, salinity or 

water hardness, and pH should be maintained within the limits 

specified for each test. Replication of test procedures are 

specified in the test instructions. Reference toxicants should 

be used to verify efficacy of laboratory procedures and health of 

organisms. Proper, accurate, complete record keeping and data 

reporting are essential. All of these parameters are specified 

in the methods manuals. 

Review of Quality Assurance Procedures 

one method used to evaluate permittee adherence to good quality 

assurance and test protocols is through an inspection or audit. 

A quality assurance inspection or audit would examine documents, 

records, and procedures, including: 

a) Quality assurance program plan 

b) Quality assurance audit reports and inspection records 

c) Laboratory certifications 

d) Equipment calibration records 

e) Collection and management of samples to laboratory 

f) Chain-of-custody and responsible-person procedures 

g) Sample management, storage, and security within 
laboratory 

h) Record keeping 

i) Laboratory facility and equipment condition 

j) Training and experience of personnel 

k) Source, maintenance, and apparent health of test 
organisms 

1) Source and results of reference toxicants (i.e., 
reference toxicant test results and control survival) 

m) Shelf life and labeling of reagents and standard test 
solutions 

5 
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n) Methods for preparation of laboratory standards and 
synthetic or artificial waters including the source o·f 
any sea salts used. 

o) Deviations from standard procedures 

p) Test reports that were rejected for .unacceptable QA/QG 
by a regulatory agency 

q) "Adequacy of space and equipment for work load 

r) Methods for laboratory waste disposal 

An ins~ection or audit should determine compliance with minimum 

acceptable criteria for collecting samples, conducting the tests, 

and analyzing test results. In addition to examining the 

equipment and facilities, the acquisition, culture, maintenance, 

and acclimation of test organisms should be investigated. 

Detailed considerations of the primary aspects of whole-effluent 

toxicity testing follow. 

6 



SAMPLE COLLECTION AND TEST PROCEDURES 

Effluent and Receiving Water Sampling 

The effluent sampling point should be the same as specified in 
the National Pollutant Discharge Elimination System permit. · The 
collector of a sample should be recorded. It is essential that 
the sample be characteristic of the wastewater discharge. When 
chlorination is practiced, regulatory authorities measure the 
toxicity of the effluent at different steps in the process; i.e. 
prior to chlorination, or after chlorination, or after 
dechlorination with sodium thiosulfate. Receiving water samples 
are collected upstream from the outfall being tested or from 
uncontaminated surface water with similar natural qualities. It 
is common practice to collect grab samples for receiving water 
toxicity studies, and receiving water may be specified as a 
source of dilution water in effluent toxicity tests. These grab 
sample collections should be conducted following the 
specifications for each test method. 6·

7
·
8 

Aeration during collection and transfer of effluents should be 
minimized to reduce the loss of volatile chemicals. Sample 
holding time, from time of collection to initiation of the test, 
should not exceed 36 hours. Samples collected for off-site 
·toxicity testing are to be chilled to 4°C when collected, shipped 
in ice to the laboratory, and there transferred to a 4°C 
refrigerator until used. 

The above precautions are taken to maintain the potential 
toxicity characteristics and integrity of the wastewater and to 
ensure that such characteristics are not changed following sample 
collection and prior to toxicity testing. Precautions should be 
taken to erisure that any materials used in sample collection or 
throughout the testi~g process will not affect the integrity of 
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the sample beinq tested. Any alterations to effluent or dilution 
water samples should be well documented even. if that adjustment· 
is standard, including the use of sea salts or hypersaline brine 
(HSB) to adjust the salinity of freshwater effluents. 

Facilities. Equipment. and Test Chambers 

Specific requirements have been developed for facilities and 
equipment used in toxicity testing, 6•

7
·
8 and should be referred to 

during·the conduct of each method. To summarize: 

• Laboratory temperature control equipment must maintain 
recommended test water temperatures. 

• All materials that come in contact with the effluent 
must be such that there is no leaching or reaction that 
potentially would alter the integrity of the wastewater 
being tested. Tempered glass and perfluorocarbon 
plastics (TeflonR) should be used whenever possible to 
minimize sorption and leaching of toxic substances. 
These materials may be reused following decontamination. 

• Plastics such as polyethylene, polypropylene, polyvinyl 
chloride, and TYGONR may be used as test chambers or to 
store effluents, but caution should be exercised in 
their use because they might introduce toxicants when 
new, or carry over toxicants from one test to another if 
reused. 

• The use of large glass carboys is discouraged for safety 
reasons. Glass or disposable polystyrene containers are 
used for test chambers. 

• New plastic products of a type not previously used 
should be tested for toxicity before initial use by 

8 



exposing the· test organisms in the test system where 
the material is used. 

• Silicone adhesive used to construct glass test chambers 
absorbs some organochlorine and organophosphorus 

pesticides. As little of the adhesive as possible 

should be in contact with the water and any beads of 

adhesive inside the containers should be removed. 

• Cleaning of equipment should be rigorous and thorough. 

Analytical Methods 

Routine chemical and physical analys.es must include established 
quality control practices outlined in EPA methods manuals or in 
40 CFR 136 particular approved methods. 4•5 

Calibration and Standardization of Equipment and Reagents 

Instruments used for routine measurements of chemical and 
physical parameters such as pH, dissolved oxygen, temperature, 
conductivity, alkalinity, and salinity/hardness must be 

calibrated and standardized according to instrument 
manufacturers' procedures. Wet chemical methods used to measure 

alkalinity and hardness must be standardized according to 
procedures specific in the EPA method. Logs should be maintained 
for the calibration of instruments. 

Dilution Water 

Dilution water should be the same as specified in the permit. If 
required, dilution water may be synthetic water, ground water, 

seawater, artificial seawater or hypersaline brine (HSB) made 
from a non-contaminated source of natural seawater (above 30 0/00 
salinity) appropriate to the objectives of the study and 

9 
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logistical constraints·, and should follow recommendations of each 
individual method. Holding time and holding temperature for 
dilution water are specified as similar to that for effluent 
samples. Dilution water is considered acceptable if test 
organisms have adequate survival (during acclimation and 
testing), growth, and reproduction in the test chambers during a 
test; and give the predicted results when tested using a 
reference toxicant. 

Water temperature within the test chambers must be monitored 
continually and maintained within the limits specified for each 
test. Dissolved oxygen concentrations must also be maintained 
within the limits specified, and pH should be checked and 
recorded at the beginning of the test and at least daily 
throughout the test. In regard to dissolved oxygen, if it is 
necessary to aerate during the test, and the protocol allows 
aeration, all concentrations and controls must be aerated and the 
fact noted on the test report. 

Record Keeping 

Records should detail all information about a sample and test 
organisms, including: 

a) Collection: date; time; location: pre-, post-, or 
dechlorinated; weather conditions, methods, and 
collector 

b) Transportation: method, chain of custody, packing to 
ensure correct temperature maintenance, and security 

c) Laboratory: storage, analysis, and security 
d) Testing: elapsed time from sample collection, 

treatment, and type of test 
e) Test organism: species, source, age, health, and 

feeding 
f) Records of diseased or discarded organisms 
g) Test results including replicates and controls 
h) All calculations that impact test results and data 

interpretation 

10 



i) Any observat_ions of a non-routine occurrence that may 
be important in interpretation of results 

j) Equipment and instrument calibrations 
k) Any deviation from the protocol. 

Records should be kept in bound notebooks. Observations should 
be recorded as they occur to prevent the loss of information. 

Notebook data and observations should be initialed and dated by 

the observer. 

11 



TEST ORGANISMS 

Organisms Used 

The standard freshwater test organisms used in chronic toxicity 
tests are the fathead minnow, Pimephales promelas; the 
cladoceran, Ceriodaphnia dubia; and the green alga, Selenastrum 
capricornutum. Marine and estuarine organisms currently include 
the sheepshead minnow, Cyprinodon variegatus; the inland 
silverside, Menidia beryllina; the mysid, Mysidopsis bahia; the 
sea urchin, Arbacia punctulata; and the red alga, Champia 
parvula. Organisms used should be disease-free, and positively 
identified to species (ideally by an expert taxonomist). 

Quality and Source of Test Organisms 

When organism breeding cultures are maintained, the sensitivity 
of the offspring should be determined in a toxicity test 
performed with a reference toxicant at least once each month. If 
preferred, this reference toxicant test may be performed 
concurrently with an effluent toxicity test. The standard 
reference toxicant test should be conducted using the exact 
method for which the organisms are being evaluated. 

Food Quality 

Suitable foods must be obtained as described in the toxicity 
testing methods· manuals. Limited quantities of reference food, 
information on commercial sources o.f good quality foods, and 
procedures for determining food suitability are available from 
the Quality Assurance Branch, Environmental Monitoring and. 
Support Laboratory, U.S. Environmental Protection Agency, 
Cincinnati, OH 45268. The suitability of each new supply of food 
must be determined in a side-by-side test in which the response 
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of test organisms fed with the new food is compared with the 
response of organisms fed a reference food or a previously used, 
satisfactory food. Preparation of food should follow methods 
accepted and published~ 6·

7
;
8 

Reference ·Toxicants 

Reference toxicants are standard chemicals that can be used to 
evaluate test organism sensitivity, laboratory procedures, and 

equipment. Their use allows a laboratory to compare the response 
of test organisms to a reference toxicant under local laboratory 

conditions. 

When a toxicity value from a test with a reference toxicant does 
not fall within the expected range for the test organisms when 
using standard dilution water (i.e., reconstituted water), the 
sensitivity of the organisms and the overall credibility of the 
test system are suspect and should be examined for defects, and 
the health of the organisms questioned. The test should be 
repeated with a different batch of test organisms. 

Four reference toxicants are available to establish the precision 
and validity of toxicity data generated by biomonitoring 
laboratories; copper sulfate (CuS04), sodium chloride (NaCl), 

sodium dodecylsulfate (SOS), and cadmium chloride (CdC12). The 
reference toxicants may be obtained by contacting the Quality 
Assurance Branch, Environmental Monitoring and Support 
Laboratory, U.S. Environmental Protection Agency, Cincinnati, OH, 
45268. Instructions for their use and the expected toxicity 
values for the reference toxicants are provided with the samples. 

To ensure comparability of quality-assured data on a national 
scale, all laboratories must use the same source of reference 

toxicant and the same formulation of moderately hard, synthetic 

dilution water for freshwater tests and the same sea salt or HSB 

for marine tests. 

13 
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Control Charts 

A control chart often is ·prepared for each reference toxicant and 
organism combination. With such a chart the cwnulative trend 
from a series of tests can be evaluated. The mean value and 
upper and lower control limits are recalculated with each 
successive point until the statistics stabilize. The upper and 
lower control limits are two standard deviations from the mean. 
Outliers, which are values that fall outside the upper and lower 
control limits, and trends of increasing or decreasing 
sensitivity are readily identified. 

14 
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ASSESSING DATA QUALITY · 

Test Acceptability 

Test acceptability depends upon test organism mortality in the 
test controls. It varies among organisms and tests. For acute 
toxicity tests,b the control survival must be 90 percent or 
greater for a valid test. For valid freshwater chronic fathead 
minnow· or Ceriodaphnia dubia effluent toxicity tests,c control 

b An acute toxicity test is a test of short duration where 
the organism response is typically observed in 96 hours or less. 
These tests are used to determine the effluent concentration, 
expressed as a percent volume, that is lethal to 50 percent of 
the organisms within the prescribed time period (LC~)· Where 
death is not easily detected, such as with invertebrates, 
immobilization is considered equivalent to death. Static and 
flow-through testing systems are used. Static tests include 
nonrenewal test where the organisms are exposed to the same 
effluent solution for the duration of the test, and renewal tests 
where the test organisms are exposed to a fresh solution of the 
same concentration of effluent every 24 hours or other prescribed 
interval. A flow-through test typically uses a diluter system 
and continuous feed of mixtures of effluent and diluent to a 
series of test chambers to ensure that different organisms are 
exposed continuously to different effluent concentrations 
throughout the test period. 

c A chronic toxicity test is designed to measure long-term 
adverse effects of effluents on aquatic organisms. The 
organism's response is usually observed in 7 to 9 days, while the· 
test period itself can last from one hour to several days. These 
test are used to determine the more subtle effects of toxicants 
such as advers~ effects on survival, growth, reproduction, 
fertility and fecundity, and the occurrence of birth defects 
(teratogenicity). These effects can be quantitatively expressed 
in various ways, such as by determining the concentration at 
which 50 t of the organisms show a particular adverse effect 
(EC~); or by observing the highest tested concentration at which 
the organisms' responses are not significantly different 
statistically from controls (the no observable effect 
concentration, or NOEC); or by observing the lowest observable 
effect concentration at which organisms' responses are different 
statistically from controls (the lowest observable effect 
concentration, or LOEC). 
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survival must be at least 80 percent. For the fathead minnow 
larval survival and growth test, the average dry weight of the 
surviving controls should equal or exceed 0.25 mg. For the 
ceriodaphnia dubia survival and reproduction ~est, there should_ 
be an average of 15 or more young/surviving females in the 
control solutions. For valid reference toxicant tests, control 
survival growth and reproduction is the same as stated for the 

definitive test. For the marine short-term chronic tests with 
sheepspead minnow, silverside, or mysid, control survival must be 
equal to or exceed 80 percent in a valid test. The sea urchin 
test requires control egg fertilization of 70 to 90 percent. The 
Champia parvula test requires that control mortality does not 
exceed 20 percent and that plants have an average of 10 or more 
cystocarps. Other specifications for test acceptability are 
provided in test protocols. 6·

7
•
8 

· 

An individual test may be conditionally acceptable if 
temperature, DO, and other specified conditions fall outside 
specifications, depending on the degree of the departure and the 
objectives of the tests. The acceptability of the test will 
depend on the best professional judgment and experience of the 
investigator. The deviation from test specifications must be 
noted when reporting data from the test. 

Precision 

Precision is an expression of the degree of reproducibility of 
results. The ability of a laboratory to obtain consistent, 
precise results should be demonstrated with reference toxicants 
before measuring effluent toxicity. The single laboratory 
(intra-laboratory) precision of each type of test to be used in a 
laboratory should be determined by performing five or more tests 
with a reference toxicant. In cases where the test data are 
calculat~d in lethal concentrations (LC~) and associated 
confidence intervals, precision can be described by the mean, 
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standard deviation., a~d relative standard deviation (percent 
coefficient of variation, or CV) of the calculated end points 
from the replicated tests. However, in cases where the results 
are reported in terms of the No-Observed-Effect Concentration 
(NOEC) and Lowest-Observed-Effect Concentration ·(LOEC), precision 
can only ~e described by listing the NOEC-LOEC interval for each 
test. In this case, it is not possible to express precision in 
terms of a commonly used statistic. 

A new ·statistical procedure, an Inhibition Concentration (IC) 
will allow CVs to be calculated on chronic tests. cvs can be 
calculated for chronic tests because the IC, like the LC, is a 
point estimate derived from a mathematical model that assumes a 
continuous dose-response relationship. Specifically, the IC is a 
point estimate of the concentration that would cause a percent 
reduction in a non-quanta! biological measurement such as 
fecundity or growth. Since the.IC is a point estimate rather 
than a range, precision can be described in standard statistical 
terms such as mean, standard deviation, and percent coefficient 
of variation or CV. 11 

Other factors which can affect test precision include test 
organism age, condition, and sensitivity; temperature control; 
feeding; and type of dilution water used. However, these 
parameters are considered acceptable when the reference toxicity 

· data are within the acceptable range. 

Accuracy 

Accuracy is the nearness of a measurement to its true value. In 
a biological toxicity test, accuracy is enhanced with test 
replication. Testing protocols are designed with replication 
sufficient to ensure that organism mortality or other effects 
will be as close to the true value as practicable when dealing 
with life sciences. Using EPA-approved test procedures, regular 
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and thorough laboratory inspections and audits, reference 
toxicants, and performance evaluation checks will ensure the 
highest degree of accuracy currently attainable in biological 
toxicity testing. 

However, the accuracy of toxicity tests cannot be determined. 
This is because toxicity is a relative rather than an absolute 
concept, since only organisms can "measure" toxici~y, and there 
is no true or absolute reference organism. Test results can be 
compared, but accuracy, as defined by a deviation from a true 
value, cannot be determined. 12 

Completeness 

Completeness is the amount of data collected compared to the 
amount intended to be collected or required. Following EPA 
testing protocol will ensure completeness of results. According 
to the protocol a valid test requires a specified number of 
organisms to be exposed to a test solution under controlled 
conditions in both the test and the control for the test. 

Representativeness 

Representativeness is the extent to which the data collected 
accurately reflect the population or group being sampled. In 
conducting biological toxicity testing; there are two areas of 
repre~entativeness concern: One is in collecting the sample of 
test solution to which the test organisms are exposed; the other 
is the species of organism used for the test. Methods of sample 
collection are detailed in the EPA testing protocol. A sample 
collector must adhere to standard operating procedures in sample 
collection, ensure that any sample collecting equipment is 
operating properly, and ensure that the integrity of the 
collected sample is preserved without dilution or contamination. 
The collected sample must, to the greatest extent possible, 
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represent the condltions that the collected sample was designed 
to represent. The other question.relates to whether or not the 
organisms chosen for testing represent the universe·of organisms 
in the environment that may be at risk when exposed to the test 
solution. In this context, representative means.the most 
sensitive·, and therefore the most protective of resident species. 
EPA has taken great care as a result of years of research 
experience to recommend particular organism species as test 
organi~ms. Considering the state-of-the-knowledge, the EPA test 
protocol's recommended test organisms are representative of the 
organism universe that they have been selected to represent. 

Comparability 

Comparability is the similarity of data from different sources. 
Standard procedures for test solution collection, conducting the 
test, and analyzing the resultant data must be observed by all who 
are engaged in NPDES biological toxicity testing to ensure that 
comparability of results is maintained. Different procedures will 
have different precision levels, thus invalidating a comparison of 
results among laboratories. EPA protocols on biological toxicity 
testing are detailed and specific. Strict adherence to these 
protocols when conducting a test, along with the use of reference 
toxicants and performance evaluation tests, ~lleviate many of the 
comparability concerns that otherwise would occur. 

Replication and Test Sensitivity 

The sensitivity of the tests will depend in part on the number of 
replicates, the statistical probability level selected, and the 
type of statistical analysis. The minimum recommended number of 
replicates varies with the test and the statistical method used in 
each protocol. If the variability remains constant, the 
sensitivity of the test will increase as the number of replicates 

is increased. 
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REPORTING RESULTS 

The report should detail specific information about sampling, 
organism culture, and the test, including why ·it _was performed, 
where, when, and how. Plant operations, source of effluent and 
dilution water, test methods, test organisms, quality assurance 
(i.e., physical-chemical measurements and organism response), data 
analysis and test results should be discussed. Facts should be 
complete, accurate, and understandable. Report format and 
contents have been recommended. 8 

Good writing is a systematic recording of organized thought. It 
involves a clear, concise, orderly presentation of an 
understandable message. Quality assurance measures are as 
important in report preparation as elsewhere in an investigation. 
Generally, such quality assurance takes the form of report peer 
review. A review should establish that each sentence is clear, 
technically accurate, and devoid of a dual meaning, and that no 
unanswered questions about the toxicity test remain. A toxicity 
testing report should contain the necessary data, readily 
accessible, for use in EPA data systems such as the Permit 
Compliance System. The report should be examined and reexamined 
to prevent data management errors in transcription, expression of 
units, and calculations. The use of preprinted forms is helpful 
because attention then is focused on specific data requirements. 
Checking of data a~d calculations by an individual not associated 
with the initial calculations is employed to minimize errors. 
Reducing the number of people involved in data transfer can 
minimize data management errors. 
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WASHINGT<;)N. D.C •. 20460 

ms 9 1985 
OFFICE OF 

WATER 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

National Municipal Policy Enforcement In~tiatiye 
/} , ... I .· ·' 

J. William Jordan, Director } U<~~~,,~J /-;_;1::j'-. 
Enforcement Division (EN-338) vi/• ~· 

Glenn L. Unterberger ~ ;I. 1..lt_~ 
Associate Enforcement Counsel ~~ 

for Water (LE-134W) 

Regional Water Management Division Directors 
Regional Counsels 
Regions I-x 

In order to focus nationwide attention on the July 1, 1988 
compliance deadline for POTWs, we are preparing an enforcement 
initiative for the National Municipal Policy (NMP). We.expect that 
grouping a number of well-selected cases into an enforcement 
initiative will advance substantially the Environmental Protection 
Agency's (EPA) efforts to obtain compliance by the deadline. We 
seek your participation in this initiative. The filing of cases in 
this initiativ~ is tentatively scheduled for the first quarter of 
FY 1986. The purpose of this memorandum is to request a list of 
candidates from all Regions for the enforcement initiative. Based 
on the information available at Headquarters, we have generated a 
preliminary lis~ for your review and revision. This memorandum also 
describes the criteria to be used in selecting candidates and a · 
proposed schedule for implementing the NMP enforcement initiative. 

An NMP enforcement, initiative was discussed at the National· 
Branch Chiefs' meeting in May of this year and in subsequent 
conference calls with all Regions participating. At the Branch 
Chiefs' meeting, all Regions were asked by Rebecca Hanmer to develop 
a preliminary list of enforcement initiative candidates. To date, 
we have received such lists from two Regions. Several other Regions 
are still actively preparing these lists, since in many cases, 
Municipal Compliance Plans (MCPs) were not due to be submitted until 
June of this year. If we are to have a successful enforcement 
initiative which demonstrates EPA's resolve to hold to the 1988 
compliance deadline, we must be prepared to back this resolve 
through aggressive enforcement. The enforcement initiative will 
clearly demonstrate the importance the Agency places on municipal 
compliance. 
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Purpose of the Initiative 

The purpose of this initiative is to send a message to both 1 

those municipalities already committed to a July 1, 1988 schedul~ 
and those municipalities which have not, that EPA is serious about 
the deadline. State inventories have identified many POTWs which 
need construction to comply with permit lim~ts •. While many of these 
municipalities have agreed to a schedule requiring compliance with 
the July. 1, 1988 deadline, it appears that a significant number have 
not submitted schedules and that a number of POTWs plan to submit 
schedules which extend beyond July 1, 1988. If EPA is to maintain. 
a credible and evenhanded approach to all municipalities, we must be 
prepc:fred to address those municipalities where the deadline will not 
be met or, as in many cases, is not even being taken seriously. 

Scope of Enforcement Initiative 

Under this initiative the following factors should be applied 
to select POTWs for action: 

The POTW is currently in violation of permit requirements. 

Major construction is needed to achieve compliance. 

tC' 

The municipality has not submitted a required MCP, has 
submitted a deficient MCP, or has included a schedule which 
extends beyond the July 1, 1988 deadline. It is preferable 
include POTWs which appear to be capable of meeting the 
deadline so we can reinforce its importance. 

-
It should be clear for each selected POTW what effluent limits 
are required; therefore, any 30l(h), revised WQS, or redefined 
secondary issue should already be resolved. 

Selected facilities should be major permittees and, wherever 
possible, be larger municipalities to send as strong a signal 
as possible (i.e., 10 MGD and g~eater). 

All municipalities which have r~ceived State administrative 
extensions beyond the July 1, 1988 deadline should 
automatically be considered for inclusion in this initiative. 

Municipalities where it may be physically impossible to 
complete construction by July 1, 1988 should not be excluded 
from consideration. All such POTWs must be submitted for 
judicial action if the schedule extends beyond July 1, 1988, 
though not necessarily under this initiative. 

Municipalities where there is uncertainty as to the financial 
capabilities for construction should not be excluded. 
Financial experts funded through HQ are available to augment 
Regional analysis of the financial situation of municipalitief 

Municipalities which have proven to be recalcitrant should ti. 
~onsidered first • 
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This initiative is intended to help ensure that EPA is taking 
serious enforcem~n~ action against facilities which have not· · 
received Feder~! construction grant funding. Nevertheless, EPA 
should also be taking enforcement action against POTWs which have 
received grants or are in the grants process co~sistent with the 
priorities set out in the National Municipal Policy and the April 
1984 implementation guidance. 

As a first step in helping to define the universe of possible 
candidates for this initiative, we have completed a search of the 
national Permit Compliance System (PCS) to identify those ?OTWs 
which, based on effluent data, appear to need major construction of 
treatment facilities. The POTWs with the most consistent and 
largest effluent violations were then cross-referenced with the 
national inventory of NMP POTWs submitted by each Region to 
identify those which have not committed to an acceptable compliance 
schedule. It appears from this preliminary review that there are a 
number of good candidates in all Regions for the NMP initiative. 
Since the PCS does not contain effluent data for all facilities in 
many Regions, the attached list should in no way be considered a 
complete list of possible candidates. Each Region should review 
the list and verify possible candidates and add any other 
candidates which may be appropriate to consider. If any of the 
candidates should not be included because the State will bring the 
judicial action before December 15, 1985, then indicate so and give 
an approximate date for the State action. Candidates should not be 
rejected unless the State filing is projected prior to the Federal 
f iiing date. Ultimately, we are looking to file at least a couple 
of the best cases in each Region as a part of this initiative so as 
to send a truly national message to the POTW community. 

Schedule for the NMP Enforcement Initiative 

1. Regions review attached list, making 
additions and deletions, and submit 
preliminary list to Headquarters OWEP. 

2. Regions review submitted MCP schedules 
as they come into identify final 
candidates. Submit list of probable 
final candidates. 

3. Submit litigation reports for final 
candidates to Headquarters. 

4. Approximate DOJ filing date. 

August 23, 1985 

September 15, 1985 

November 1, 1985 

December 15, 1985 

we will be working closely with the Department of Justice to 
assure that the NMP enforcement initiative cases are quickly moved 
through the referral system. Where effluent violations have 
occurred, it will be particularly helpful to make sure that the 
necessary documentation, such as DMRs, are assembled to include in 
litigation reports and that inspections are conducted whera 
necessary to confirm the extent of the violations and the 
compliance measures likely to be needed. 
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Any problems which will need expert contractor assistance 

resolve, such as physical or financial capability questions, 
should be identified as early as possible. Regions need not have 
the final answers from the. contractor review of the financial or 
physical factors before submitting referral p~ckages to Head­
quarters. Since it is expected that this support will be needed in 
many of· the cases, it will probably be an ongoing process before 
and after filing. The contact person for this assistance is Brian. 
Maas of the Enforcement Support Branch (FTS 475-8322). 

We realize that the above schedule will require a significant 
commitment from Regional Water Programs and Regional Counsels 
Off ices, as well as Headquarters EPA and Department of Justice 
Of fices: however, this initiative is critical to accomplishing the 
major goals of the National Municipal Policy. If you have any _ 
questions or comments on the enforcement initiative, please contact 
either of us. If you desire any additional information on the 
attached lists call David Lyons, Chief of the Enforcement Support 
Branch (FTS 475-8310) or Brian Maas. Please submit the preliminary 
list to David Lyons. Caroline Poplin (FTS 475-8184) will serve as 
the OECM staff contact. 

Attachment 

cc: William Whittington 
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UNITEP STATES ENVIRONMENTAL PROTECTION AGENCY 
. . WASHINGTON, D.C. 20460 

MEMORANDUM 

OFFICE CF 
ENFORCEMar. AND 

CCMPLIANCE MJNfTCJ:1JNG · 

SUBJECT: CWA Civil Judicial and Administrative Penalty Practices 
Report for FY89 . / ,, 

FROM: Robert G. Heiss~; C;.t.~ --~u- ~~­
Associate Enforcement counsel 7 

I •, 

TO: 

for Water 1 ., 

James R. Elder, Director 
Office of Water Enforcement 

and Permits 

Gerald A. Bryan, Director 
Off ice of Compliance Analysis 

and Program Operation 

Attached is the Clean Water Act Civil Judicial and 
Administrative Penalty Practices Report covering cases concluded 
in FY89. The penalty numbers represent the decree or order 
amount without reduction to present value for those penalties to 
be paid over extended periods. If you have any questions 
regarding this report please contact Kathy Summerlee of the 
Office of Enforcement and Compliance Monitoring at 382-2879 or 
Ken Keith of the Office of Water Enforcement and Permits at 245-
3714. 

We look forward to receiving the final agency-wide report 
when it is completed. 

Attachment 

cc: George Alderson 
Ken Keith 
Rich Kozlowski 
Kathy Summerlee 
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CWA. CIVIL JUDICIAL AND ADMINISTRATIVE 
PENALTY PRACTICES REPORT FOR FY89 

l. Use and Level of Penalties 

., ''·"""' 'This· ~report·· summar izeswt:mreuseattl!Rl .. 1evel-s .-of. -civil ·judicial 
and administrative penalties in FY89 in cases concluded under the 
Clean Water Act's National Pollutant Discharge Elimination System 
("NPDES") program. 

Section 309(d) provides that any person who.violates certain 
enumerated sections of the Clean Water Act, any NPDES or Section 
404-permit condition or limitation implementing any one of those 
enumerated sections, any requirement in a pretreatment program, 
or any EPA-issued administrative order, shall be subject to a 
penalty of $25,000 per day for each such violation. Prior to 
enactment of the Water Quality Act (WQA) in February 1987, such 
violations were subject to a penalty of $10,000 per day per 
violation. 

Section 309(d), as amended by the WQA of 1987, also lists 
criteria which the court must consider in determining the amount 
of the civil penalty. Specifically, the court must consider "the 
seriousness of the violation or violations, the economic benefit 
(if any) resulting from the violation, any history of such 
violations, any good-faith efforts to comply with the applicable 
requirements, the economic impact of the penalty on the violator 
and such other matters as justice may require." 

The authority to seek administrative NPDES penalties is 
found in Section 309(g) of the Act. Prior to enactment of the 
WQA in 1987, the Agency did not have authority to seek 
administrative penalties. The WQA authorizes EPA to institute 
Class I or Class II administrative penalty actions. In Class I 
actions, EPA may seek penalties of up to $25,000, at a rate not 
to exceed $10,000 per violation. In Class II actions, the 
maximum is $125,000, also assessed at a rate not to exceed 
$10,000 per day. Class II penalty proceedings must conform to 
the Administrative Procedures Act. EPA issued guidance on 
administrative penalty orders in August 1987, and Regional 
Offices began imposing penalties shortly thereafter. 

For purposes of settlement, penalties are calculated 
according to EPA's February 1986 Clean Water Act penalty policy. 
An addendum to the policy for the calculation of administrative 
penalties was issued in August 1987. Essentially, the policy 
requires the recoupment of economic benefit and a gravity 
component. Adjustments are authorized for inability to pay and 
litigation considerations. The economic benefit is typically 
calculated using EPA's BEN computer software program. 

... 
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2. Statutory Changes to Penaltv Authorities 

There have been no changes to the pe~--3.l ty authorities under 
the Clean Water Act since the WQA of 1987. 

...,.. ..................... ft.or,;. J'. ·· Possible Irif.lnenees- ·on ··Use·~ ·!level· °Of' Pena-1-t-.ies ·· . 

There are several factors which may have· affected t.:e amount· 
cf penalties the United States has received in settling or 
litigating Clean Water Act cases in FYS9: 

a. For the second full year, the availability of 
administrative penalty authority, pursuant to the WQA of 1987; 

b. The Clean Water Act settlement penalty policy 
which, absent a=ility to pay or litigation considerations, 
requires recoupment of economic benefit and a gravity component; 

c. .Use of the BEN compute= model to calculate 
economic benefit; and 

d. The agency's emphasis on enforcement of the 
National Municipal Policy and the pretreatment regulations. 

4. Use of Penalties 

Ninety-eight percent of the judicial cases concluded in FY89 
included a penalty.• See Table 1. This continues the post-1985 
trend of concluding virtually all Clean Water Act civil judicial 
~ases with a penalty. See Figure 1 (Use of Penalties in CWA 
Judicial Cases FY75-89). 

Virtually all administrative penalty actions in FY89 were 
concluded with a penalty. See Table 4. 

s. Judicial Penalty Profile 

The penalties which establish 1:;he data base for the judicial 
penalty profile include only upfront, cash penalties payable to 
the United States. 

Only entered consent decrees or judicial decisions are 
counted as concluded cases in the data base. Multiple compl~~nts 
consolidated in one consent decree or decision are counted as one 
concluded case. 

* The one case concluded without a civil penalty was Ashland in 
Region III which was also the subject of a criminal case netting 
a penalty of over 2 million dollars. 

,---· / C'-J-. ;L1 ·. 
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a. Number of Cases 

The total number of judicial cases concluded in FY89 
(including those concluded without a penalty) was 56. This is a 

-~- ...... --·- ··-···drop ·to approxilllately·· the--·i-eve1~ reported"•'f-or-f'Y86. -· .. 'See- Figure 1.· 

b. Total Penalties 

Total penalties for all concluded judicial cases in 
FY89 was $9,744,000. See Table l. See Figure 2 (Clean Water Act 
Penalties By Year - Judicial Cases). 

c. Typical Penalties 

The median penalty for all concluded judicial cases in 
FY89 (including those concluded without a penalty) was $50,000. 
See Table l. This is an increase from FYBS median of $37,500 and 
a new high point for Clean water Act NPDES Cases. see Figure 3 
(Median Penalties - Clean Water Act - All Concluded Judicial 
Cases). 

d. Highest Penalties 

The highest penalty in FY89 was negotiated by Region v 
in a concluded case against Koch for $1,540,000. The next 
highest penalty was negotiated by Region VIII against 
Metropolitan Denver Sewage Disposal District for $1,125.000. See 
Table 3. 

e. Comparison of Regional Uses and Levels of Judicial 
Penalties 

Two Regions concluded cases with penalties of over one 
million dollars in FY89. Region V obtained the largest amount of 
penalties, $3,389,000. Regions III, IV, VI and VIII obtained 
penalties of over $1,000,000 total. 

In terms of the number of cases concluded, Region IV 
concluded the most cases (15) followed by Region VI (9). See 
Table 3. 

6. Administrative Penalties Profile 

The penalties which constitute the data base for the 
administrative penalty profile reflect upfront, cash penalties 
which are to be paid to the United States generally within 30 to 
60 days. In a few instances payment terms extended beyond 60 
days without interest paYlJlent. Since discounting these few 
extended payments to present value would not change the data 
significantly, they have not discounted. 
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VII. ANNUAL DOCUMENTS AND SHORT-TERM INITIATIVES 

4. •A Guide To The Office Of Water Accountability System 
And Mid~Year Evaluations•, dated September, 1985.** 
EXPIRED. · Effective through September 30, 1986 only. 

s. •EPA Agency Operating Guidance - FY 1987, dated March 
1986 •• ** EXPIRED. 
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March 1986.** EXPIRED. 

7. •FYS7 Guidance For Oversight Of NPDES Programs", dated 
April 18, .1986.** EXPIRED. 

8. •EPA Agency Operating Guidance- FY 1988" dated 
March, 1987.** Selected portions only. EXPIRED. 

9. •GUIDANCE FOR OVERSIGHT OF NPDES PROGRAMS", dated 
May, 1987 (This document is reproduced at I.7., 
this Compendium). 

10. "Guidance for the FY 1988 State/EPA Enforcement 
Agreements Process•, dated April 31 (sic), 1987. 
EXPIRED. 
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11. •.ArGuide To The Office Of Water Accountability 
-~tem And Mid-Year Evaluations, Fiscal Year 
!988•, dated May; 1987. Selected portions 
only. EXPIRED. 

12. "FY 1988 Office Of Water Operating Guidance•, 
dated June, 1987. Selected portions only. EXPIRED. 
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FY 1989 WATER PROGRAMS AGENCY OPERATING GUIDANCE 
f ~ 

I• ASSisiANT ADMINISTRATOR'S OVERVIEW 

The Water.Programs portion of the FY 1989 Operating Guidance 
provides national direction to EPA, States and the .regulated 
community in car.rying out programs mandated unde~ Federal wate,.. 
protection statutes. These statutes include: the Safe Drinking 
Water Act (SOWA), the Clean Water Act (CWA,· as newly amended 
by the Water Quality Act of 1987) and the Marine Protection, 
Resea,..ch and Sanctuaries Act (MPRSA). The Agency and the States 
also implement progr.ams to protect groundwate~ quality through 
authorizations under seve,..al different statutes. 

The Office of Wate,.. (OW) uses a management accountability system 
to set priorities, define performance expectations, and track 
and assess Regional· and State perfo~mance. The Off ice of Water 
Accountability System (OWAS) includes the OW portion of the 
Guidance, the accompanying SP:1S measures, the OW program eval­
uation guide with quantitativ• and qualitative measures, and the 
OW mid-year Regional evalu.at io:"'ls. As part of the mid-year process, 
the Regions provide the OW Assistant Administrator with their 
pr.ejected operating strategy and plan for FY·l990, including an 
overvie~ of Regional and State priorities and their relationship 
to national priorities. This is done befor'! FY 1990 com1nitments 
a,..e made to set the context for negotiation ,f State work pro­
g~ams and those commitments. The Regions p~!sent their plans at 
the time of the senior management review fo•· the FY 1989 mid-year 
evaluation and, as described in Section III, negotiate specific 
Regional projects prior to the beginning of ~he fiscal year. 

Pa rt I of this Guidance 011t lines the major program directions 
for riater Programs in FY 1989, and describes three major program 
concerns: controlling the discharge of toxic pollutants into 
surface waters, developing State Clean Water Strategies, and 
ensuring program accountability while providing Regions and 
States with flexibility to address their particular concerns. 
Part II contains specific progTam guidance and priority activi­
ties for the water programs organized by three problem areas 
around which OW has structured its FY 1989 program planning. 
Pa~t III provides the process through which Regions negotiate 
Region-specific initiatives fo~ FY 1989. 

Activities with associated SPMS measu~es are denoted by (SPMS] 
appearing at the eqd of the activities. ~dditionally, in line 
with the Agency format, activities increased f,..om the FY 1988 
Operating Quidance are indicated by a plus (+) in the left margin, 
new activities are indicated by the letter (N), ~nd decreased 
activities ar~ indicated by a dash (-). Uo notation indicates 
that the activity is the s~me as in FY 1~88. 

. ( 
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A. PROGRAM-DIRECTIONS AND PRIORITIES 
-:.:~.-

FY 1989 1111ir~~J:>e critical for Water Programs. States and EPA 
will be meefing near-term deadlines and requi•ements for imple­
menting programs to address both newly identified· and long 
standing problems as demanded by the Water Quality and Safe 
Drinking Water Acts as well as continuing to operate traditional 
base programs. Water Programs' appr.oach for dealing with these 
challenges is to focus our efforts to areas of greatest risk, 
and where the results of our efforts will reap the greatest 
benefit. In 1989, Water Programs will focus on three problem 
areas: 

1. Protecting Drinking Water Sources 

FY 1989 is critical to the Orinkinq Water P~ogram as it 
implements the first new substantive provisions ~~lated to the 
1986 Safe Drinking Water Act amendments including enforcement of 
t~e first new volatile organic compound and microbiological Maximum 
Contaminant Levels (MCLs), State adoption of author.ity to imple­
ment the su~face water treatment rule (for filtration), implemen~a­
tion of the revised public notif ic~tion ~equirements, initiation ' 
of the one-year requi~ement to assess all 15,000 surface water · 
systems,· and erJ,forcelllent of the ban on lead-content plumbing 
materials and lead public·notification. 

The Drinking Water Program 1111ill continu~ developing the 
regulatory framewo~k for controlling drinkin1 water contaminants 
by satisfying the statutory schedule for reg ~atory development 
as well as a continuing emphasis on enforcin existing d~inking 
water standards. EPA 1111ill be increasing its ef f~P~s to build 
additional State capacity to implement new regula:.)ry requi~e­
ments, including mobilizing the regulated communi~y for 
voluntary compliance with the new r.equirements. 

The Water Program continues to believe that wellhead protec­
tion activities are a key component in States' protection of wells 
which supply public water systems. Therefore, we see a major 
emphasis on providinq technical assistance to States in developing 
either wellhead protection programs or other wellhead protection 
initiatives~~ Water Programs will increase assistance to States 
as they review and refine their groundwater. strategies and develop 
a more comprehensive appr.oach to gr.oundwater protection, including 
application of classification guidelines, and development of 
preventative approaches. 

Finally, to protect our unde•ground gources of drinking water, 
a key FY 1989 objective is mor.e effective compliance and enforce­
ment of the uxc· program, including emphasizing approaches to . 
control "hi·;h ~isk" injection practices into Class V wells which, 
in some States, are not effectively ~egulated now for most 
subclasses (~.g., agricultural drain~ge welts) and many of which 
may ppse se•ious threat to unde~~round water supplies. 

. t. 

""" 
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2. Protect1nq Critical Habitats 
~--

In line witli=-the legislat.ed mandates and Ol.lr increasing con-
cer.n for high risk, vulnerable ecosystems, inc.luding wetlands, 
near coastal waters, estuaries, and lakes, EPA is· strengthening 
its programs for developing anticipatory approaches in identifying 
and resolving the most serious wetlands losses: expediting 
Section 404 policy development: and enhancing State and local 
wetlands protection capability. In protecting our near coastal 
waters and oceans, we are strengthening EPA management 
support to an expanding estuary program. We recognize that 
~oxics and nonpoint source (NPS) pollution are major. contributors 

,to problems in these cri~ical areas. Therefore, we are increas­
ing technical and programmatic support to State and local 
officials by documenting and disseminating success.ful control 
approaches through technology transfer from the near. coastal, 
estuary, Chesapeake Bay and Great Lakes programs. 

3. Protecting Surface Waters 

In this area we propose to accelerate the development and adop- ; 
tion of water quality standards, primarily for toxic pollutants,.:. 
by increasi~g EPA assi9tance :o States, increasing EPA review ot 
State standards and tracking State progress: continue investi­
gating ~egulated and unreguldted industries ~nown to and/o~ 
suspected of discharging significant amounts of highly toxic 
pollutants, developing requi3.ite regulations: ~evie~ InJividual 
Control Strategies (ICSs) which .(under the ~..:1tet' Quality Act 
of 1987) are to be submitted by February 19~ ·; focus the NPDES 
program on implementing these ICSs in NPDES ~e~mits and pretreat­
ment programs where States/EPA have identifieo toxicity problems 
and data exist to establish water-quality based controls: increase 
emphasis on the regulation of stc:>rmwater dischar.3es and assure 
~rogr.ess in establishing sludge management programs; and maintain 

·enforcement levels ~ith greater emphasis on post-BAT/water · 
quality requirements. Recognizing the critical role of the 
monitoring program in these activities, we propose to expand our 
surface water data base to identify hazardous s11bstances; and 
develop ex~~ure analyse$ using a risk-based. 9eographic approach. 

·• 
Finally, we .. plan to continue the development and updating of wateT" 
quality criteria, including investigation of improved biological 
assessment methodologies (bio-criteria). 

a. MANAGEMENT PRINCIPLES 

The following management ~rinciples will ;uide Water Program 
activities in meeting the challenges of FY 1989. 

,1 ( . .J.. 
: ~ 
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1. Enlarging the EPA/State Partnership 
~--

Water Progra1ia will work actively to CT'eate a dialogue for pat'ti­
cipation among Federal, State, and local agencies; indust•y, 
environmentalists, and the public. In par.ticular, Water Programs 
will take a leadership role in establishing net~orks with other 
Federal agencies in stimulating coordination among a va,.iett of 
State and local agenciP.s, and in encou~aging public participation 
in the sharing of information, and· the develop1nent of ·consistent, 
supportive p~otection approaches. 

2. Integrating Water Program Responsibilties 
• 

's State• implement their State Clean WateT' Strategies (SCWS) 
in FY 1989, the Wate~ Programs will.take a leader.ship role 
in encouraging Regions and States to coordinate thei~ many 
CWA ~rogram responsibilities, to set priorities to tat'get water 
resources for immediate action, and to identify the most impor­
tant water resources for future controls. We will be watching 
ft:>1"' SCWS applicllltions to CWA prog,..ams in those States that di.d 
not choose to participate in the 1988 process, for potential use4 
in Drinking Water Pt'ogr.ams, as wetl as for cross-media applica- ·~ 
tions that will im~rove the effectiveness of environmental 
proyr.ams. 

3. Ta~qeting Based On Comparative Risk Asse:3ments 

In .setting ~riorities and managing reaources the Water Programs 
will meet legislatively mandated requi~ement ~nd increasingly 
focus on high ~isle areas ~ith the greatest ~otential environmen­
tal benefits and wit~ feasible solutions in terms of the available 
tools and re~ources. 

4. Indian Tribal Participation 

Both the Safe Drinking Water Act Amendments of 1996 and the Water 
Ou.·ility Act of 1987 authot"ize EPA to tre~t Indian tr.ibes which 
me~t identified criteria as States for various pollution control 
accivities ... By the beginning of :Y 1989, regul3tions will be in 
effect enabling eligible t~ibes to receive grants and contractual 
assistance under the Safe Drinking Water and Clean Water Acts 
(including·municipal wastewater tt"e;itment) and to assume public 
water system and underground injection control enfo~cement 
responsi~ility. Other regulations are anticipated in FY 1989 
including establishment of t~ibal water quality standar.ds, delega­
tion of NPoes permitting activities, and assumption of the Section 
4C4 dredge and·fill program. For these ~roqra~~, and other 
pertinent activities, the word "State" includes tribes as appro­
priate. 

,..- ~J • ! (-. -. / 
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C. CONTROL~ING THE DISCHARGE OF TOXIC POLLUTANTS INTO SURFACE 
WATERS ~:t:-: . 

~:1;.···~ 
Gh-:n the .: .. ve1· of public attention to potential environmental 
and public health impacts, as well as the WQA amendments, the 
~- !n=y's highest CWA priority in FY 1989 continues to ~e protecting 
the nation's surface waters from point source discharges, especially 
hazardous and toxic pollutants. By February 4, 1989, section 
304 ( 1) requires States to devel ;> lists of impaired waters., 
identify point sources and amounts of pollutants they discharge 
: .~t caus~ toxic impa:-· .:;, and develop individual conuol strategies 
(ICSs) fc· ~ach such ~--int source. 

The general effect of 5304(1) is to focus national surfa~e water 
;Jality protection programs immediately on addressing known wate~ 
quality problems due entirely or su~stantially to point source 
discharges of S 307 (a) toxic pol lu ta:: -:.s. Controls for these 
pollutants must be established as soon as possible, but no later 
~han the statutory timeframes set fortn in 5304(1). ~owever, EPA 
insiders the WQA statutory requirements only one component of 
1e ongoing national ?rogram to· control toxics. €PA will require· 

·ll known water qua:. -Y problems due · · any pollutants to be 
controlled as soon ~~ possible, givi :j the same priority to 
contrQls for ~on-~ (a) pollutants as for contrQls where only 
5307(a) pollutants are involved. Such problems include any 
violation of State numeric criteria for any pc~lutant known to 
cause toxic effects and any violation of a St~:e narrative water 
quality standard the: pr~hibits instream toxicity due to any 
pollutant (including chlorine, ammonia, and w·· ·le effluent 
toxicity) based on ambient or effluent analys ~. 

~tates are required by 53~3(c)(2)(3) t: adopt numeric criteria ~n 
water quality standards (WOS) for all the toxic pollutants listed 
pursuant to S307(a) where criteria have been published and ~here the 
the discharge or presence of those toxic pollutants can reasonably· 
be ~xpecten to interfere with designated uses. These criteria · 
3re to be numeric, or, where numeric toxic criteria are not 
~·!ailable, States must adopt toxics criteria based on biological 
monitoring or assessment 1ethods. While this mandate may Je met 
bt traditional in-stream WQS, States may comply by adopti~g a 
procedure to- be applied to the narrative water quality criterion, 
which is used·to calculate numeric criteria to use as the basis 
for deriving WLAs/T~DLs and NPDES permit limits. 

under the WQA, states must 3dopt numeric criteria in WQS by the 
end of this triennial review period (FY 1990). Where a.State 
does not adopt toxic chemical-specific criteria, it is EPA policy 
that states must be able to demonstrate that the particular toxic 
pollutant is not relevant )ecause it is not present in the waters, 
or, if present, is not int~rferin1 with ~ttaining us~s, and 
new/existing disc~argers are not li~elt to lead to i~terference 
with attaining the u~es. ~s part of this triennial process, 

-- - -· .~ .. 
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States .will ~iso upgrade their anti~degradation pr _::a·ms to 
protect exia~ng high quality waters, and will ado~: effective 
whole effluent toxicity control programs. 

Section 304(1)· requires States to develop and submit to EP~ lists 
of impaired waters. In FY 1989, States will refine and expand 
these lists, submitted initially to EPA in FY 1988, in order to 
meet the statutory de~dline for their final submission. 5304(1) 
also requires States to establish individual control strategies 
(ICSs) by the statutory deadline to reduce the discharge of toxic 
pollutants from each identified point source. Controls will be 
established as effluent limits in NPOES permits that assure, in 
combination with existing nonpoint source controls, the attainment 
and maintenance. of applicable WQS for toxic pollu~ants and toxicity. 

The immediate emphasis of 5304(1) and the national program for 
to~ics control requires States and EPA to address problems 
identified through review of P.xisting and readily available data. 
ijowever, States and EP~ ae9ions will continue to collect new 
water quality dat3 to assure that changes in water quality are 
identified and any gaps in existing data are filled to provide a 
reasonable basis for identifying 3nd solving cases of water 
quality i~pairment. ~evised State monitoring strategies will 
probably be necessary to address toxic pollutants and nonpoint 
source information needs· in a cost-effective ianner, based on 
EPA's Surface Water Monitoring Strategy. 

O. STATE CLEAN W~TER STRATEGIES 

In FY 1988, EPA encouraged States voluntarily to develop State 
Clean Water Strategies (SCWSs) to set forth their priorities for 
.action over a multi-year perilld, and to provide a basis for 
targeting their water pollution prevention and control efforts 
on water resources they determined to be most valuable and/or 
1nost threatened. In ~eveloping these scwss, States chose a 
format and scope of coverage that best suited their particular 
needs--so long as the final management plan was multi-year and 
recognized the interconnections among water programs. The nature 
of the final· State management plans, therefore, would vary depend­
ing upon _,hetber a State elected to use a comprehensive, inte­
tJrated approach or a more trilditional programmatic approach to 
convert its concepts into a multi-year strategy. 

Where States took advantage of tnis opportunity, ~Y 1989 will be 
the first year for implement~tion of these multi-year management 
plans. ~s the plans vary, so will the nature of the FY 1989 
implementation activities. States that adopted the more tradi­
tional, programmatic approach will be implementing the first 
round of ~ctions set forth in the multi-year plan, and may want 
to strengthen further their public interest co~litions in an 
effort to generate ~tate funding needed to carry out specific 
programmatic activities such as nonpoint source pollution 
contr~l. Where States opted to focus more broadly across 
programs, i~plementa~ion activities may involve focusing a 

-; ~~c~hi"2~4nn nF ~h~ ~nni~ And resources of sev~ral proqrams on 
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protecting and rest~riftg specific areas of concern, such as 
estuaries, near coastal waters, special groundwater areas, 
or wetland•,~·-·. PY 1989 might also be a year in which these States 
work to bu;i-4.'a more Regional/local base of support for action 
and fundin9°[:for these geographic-based initiatives. 

':;;--li. . 
. ·-· . . 

As States meet the February ~. 1989, statutory deadline for 
activities. under 304(1) of the Clean Water Act, they will update 
their SCWSs to complete integration of key long-term activities 
that will be necessary to fully implement the surface water 
toxics control provisions of the law. These changes may include 
expanding and/or setting priorities for new water quality moni­
toring f.or toxics, as necessary; and collecting new data where 
current data are not adequate to assure problems have been · 
identified. States may also choose to update other aspects of 
their SCWSs as a result of new information. 

To assist States in carrying out their ·scwss, EPA Regions will 
work with States to coordinate program requirements and to provide 
incentives to States to implement th~ir risk-based approaches 
to targeted water resources. In addition, in FY 1989 EPA 
Headquarters will promote transfer of information and ideas 
generated by States that developed SCWSs in FY 1988. EPA expects 
that these individual State experiences will provide a body of · 
information that may be useful to other States that decide to 
develop multi~year plans for water programs based on a targeting 
and ranking exercise. EPA Headquarters will work with the States 
to package this information, and to provide 1-site peer group 
expertise to new States that may benefit. ~ will also consider 
tne usefulness of this approach 'in other '411ac -~activities and 
progra~s, particularly activities under the ife Drinking Water 
Act. 

E. FLEXIBILITY/ACCOUNTABILITY: NATIONAL CONSISTENCY vs. 
REGIONAL/STATE NEEDS AND PRiORITIES -~~~ 

The 1987 Water Quality Act (WQA) ratified existing surface water 
programs and set forth a number of new activities and initiatives 
to address emerging water pollution problems. Soon after enact­
ment, EPA and the States agreed they would strive to meet the 
statutory 9oals, requirements, and deadlines of the Act to the 
fullest extent possible. In doing so, EPA and the States also 
ac:Jreed they.Yvould pursue w.ith vigor ~oth the new initiatives 
under the 1987 WQA and the ong~ing programs, ~riorities, and 
responsibilities of the traditional CWA programs. This has come 
to be Kno~n as •maintainin1 the base program," ~hich means 
that, as we move forward wieh new and/or expand~d water quality 
~anag~~ent programs.that have not b~en sufficientlJ funded (such 
as ~rotection of estuar1~s and nonpoint sourc~ contcol in 
general), we do whatuvec is necessary to assur~ that the water 
quality gains already made through the existing (largely 
techno!o91-oas~d) point source controls are maintained. The 

:,. I 
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·. . 
fundamenta~(£saue at debate is one of.flexibility ve~sus 
accountabik~-or the degree to which Regions and States do less 
in the baa~p,1:'.ogram· in· order to account for new activities. 

~···· . ·-:.·~·::: .. 
In response to the need to provide Re~ions and States with a 
vehicle to allow such flexibility to occur., States were 
encouraged eo develop State Clean Water. StT"ategies (SCNSs) as 
one process for setting out a plan that would 9ive EPA an 
opporttini ty to ma'ke a reasoned judgment whetheT" a State• s 
dlternattve program made sense even though certain activiti~s 
did not take place (see section on sews). In addition, EPA. 
and the States w.ill work t1J9et~e'" to explore othe1" ways to 
imp~ove the balance between accountability and f~~xibility, 
"including: 

• 

• 

• 

Ways to increase efficiencies/improve e·ffectiv :.1ess in 
operation of the base program: 

Ways to make better use of Agency/OW account4bility systems 
to provide both the national consistency Headquarters seeks 
and the flexibility Re~ions and States desi~e: and 

Ways to improve State fiscal capacit~ ove'" the longer-term, · 
accompanied by bette1"' use lJf r>erforinance-based grants. · 

EPA and the States will Mork t~9ether on th~ i~ issues throughout 
FY 1988, wit~ the expectatio~ that ~o~e of ~ iLS work will come 
to fT'uition in FY 1989. 

II. gNVIRONMENTAL PROBLEM AltEAS 

--; ) / ..; . 

-~~ ..... ·--.~ 
... · .. . -.. . ..a.: .•• , •. . · ... 

.. ~-· 
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c. PROTZCTIBG SURPACB WATERS 
.. . . ·"'" · .. :·, 

1 St t 1-.· ,;: ._rt:.-· . ~· --~~::;.; .. ' . 
...-. ._ .,..~ .. ...:.-.t.r .•. 

EPA and Stat· •ter programs will continue and accele!:'ate their 
efforts to p~otect and restore the nation's surface waters through 
effective implementation of traditional ~WA activities along with 
the WQA initiatives. Consistent with the WQA mandates, EPA and 
the States will focus on protecting human health and aquatic 
resource• by identifying and controlling toxic pollutants and 
hazardous substances entering the nation's surface water (see 
earlier section on "Controlling the Discharge of .Toxic Pollutants 
into Surface Waters"). 

In sddition, EPA and the States will carry out a number of CWA 
activities related to water quality standards, monitoring, NPDES 
permitting, pretreatment, nonpoint source control, and enforcement. 
EPA will work with the States to help: upgrade monitoring programs 
to improve the identification of impaired waters: upgrade water 
quality standards programs to incorporate standards for toxic 
pollutants and upgrade anti-degradation and whole effluent toxicity_, 
control programs. As State toxic control pro91"alll8 a-re upcJraded, ·i·· 
€P~ and the States will implement i~proved controls for toxic ~ 
pollutants and toxicity through NPDES pe~mits. EPA and the States~ 
will also help local POTWs upgrade and refine thei~ app~oved ~ 
local pretreatment programs. EPA and the States will maintain 
their NPDES enforcement c;ipabi l i ty to ensure co1npl i.iince with 
water q11ality- and technology-based requiremen:c;, and will improve 
their pretreatment enforcement capabilitie&. ~PA will make 
effective use of its Federal administrative pen~lty authority to 
;\SfJure faster, mortt cost-effective enforce11ent .19ainst di1"ect and 
indirect 13.ischarger•· 

EP~ will assist the States .by undertaking activities to prepare 
for later phases of tt.Jxics control by developing information on 
new toxic pollutants and hazardous chemicals (i.e. beyond the 126 
priority pollutants) that could cause significant problems for 
surface waters. EPA will place prioritf on bioaccumulative 
pollutants and other chemicals (generally carcinogenic or mutagenic 
poll~tants) that could ~equire controls fo~ buman health related · 
use .. that are lioTe atringent than those needed to protect aquatic 
specie~. EPA will also develop effluent guidelines and water 
quality criteri&,or advis~r.ies to $erve as the basis for new 
State water quality atanda~ds and fourth round permits in the 
ear: 1990s. -...~, 

In an effort to st~angthen State responsibility for water programs, 
EPA will work with jt~tes to maintain ~ffective State NPDES 
programs, and to incredse the level of program approvals by 
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approving new State pretr~atmen~ and sludge management programs 
and approving whole or partial NPDES programs. EPA will· also . 
·continue the _·phase-out of the Federal Construction Grant• P~ogram, 
leaving in:,-ks place financially viable State Revolvi-ng Funds and 
POTW user ~qe systems to meet municipal financing needs for 
long-term C:q-~~iance. ·EPA will also cV.'ltinue to ensure that 
scarce resources are used efficiently to produce ·reliable, high 
quality, effective municipal wastewater treatment systems. 

ln the nonpoint source area, the WQA mandates a multi-year 
approa~h. State Management Programs are initially expected to 
target control actions at specific nonpoint source problems or 
a ... e_as whe1"e water quality data are available to support develop­
ment of effective nonpoint source controls. In the longer-term, 
States are expected to maximize environmental benefit by devoting 
resources and efforts to.water resources in a priority order that 
recognizes the values o~ the waterO<Jdy in question, the benefits 
of various control actions (including evidence of local public 
interest and support), and the proble2(a) controllability. 

2. tndicators 

The followin~ indicators are being consideYed by EPA as a means 
to ·evaluate the long term impact of the programs described in ·' 
this section. They a~e not accountability measu~es for evaluating 
FY 1989 program performance or impact. 

a. Sizes and location of areas classified for various designated 
uses. 

b. Sizes and location of areas that fully or partially ~o not 
s~pport uses and are threateneQ,.due to ~oint and nonpoint 
sau~celS.. 

c. Sizes of waters with elevated levels of toxics. 

d. ~xtent of fish tissue contamination. 

e. Municipal wastewater treatment works project~ which initiate 
ope~ations and were funded -with assistance of a const•·uction 
9~ant or other assistance unde~ an SRF. 

f. Indust~ta"l·and municipal compliance. 
·.-: -.. · . 

• 



e. NPDES Pe~mitting 

In recognition of the importance of toxic pollutant cont··ols, the 
Water Quality Act of 1987 (WOA) added section 304(1) to the cw~ 
with specific deadlines to accelerat• activities for cont··olling 
certain toxic disc:har·qes to s1Jrface waters where wate .. quality is 
now impaieed. This new mandate is one component of the ongoing 
national toxics control pr·o91·am. In FY 89, Regions and NPDES 
States will expedite permitting actions to set toxics limits. 
Where appropriate, States will translate the ~esults of whole 
effluent toxicity and water quality studies begun in ea~lie-
years into water quality-based limits to meet existing and new 
water quality standa,..ds. Where major 01· minor disct\at·ge,·s are on 
water.s listed under §304 ( l), individual control st t·ateqies ( ICSs) 
must be established in permits by February 4, 1989. Within 120 
days, !PA must r.eview and a!:>p~·ove or disappr·ove all .~tate ICSs 
submitted in accordance with the Febr1Jary 4, 1989 c.Je:tdline. Where 
State ICSs are disapproved, EPA must issue ICSs by June, 1990. 
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In· addition, where instream toxicity peoblems are identified, even 
if· the sour.c•.~..,1:• not l.isted under 304 ( 1) (because the pollutant 
· .. nvolved is n~;.& priot'ity 307(a) pollutant) States and· Regions 
will reissue P!t"mits to include, as appt·op-r-iate, toxicity based 
limits, toxicity t'eduction evaluations, compli-3.nce schedules, 
biomonitor.in9, rP.vised local pret:-eatment pr·ogt·a'lts,· and pollutant­
specific limits, In unusual c~ses, Regions and States may ~equi-e 
per mi ttees to conduct app,·op-iate studies leading to f1.1tur.e 
pet~mit limits, b•.it only where data deficiencies make it impossible 
to set approp-iate limits now. Administering agencies will also 
1·.eissue and/or modiff permits to implement B~T ·3uidelines for 
organic chemical9 to r~f lect best currently available technology 
on a case-by-case basis where ~uidelines a~e outdated or unavail­
able and to incorporate sludge ~equire~ents and neeJed revisions 
to pretreatment implement~tion y·equi-~ment:J. 

In FY 1989, ~1POES permittin'J authorities will begin -~ focus 
on section 405 ':"equi-ements for cont~olling sludge u~~ 
and disposal. EPA will develop t·e')ul~tioni; f.::>r incorporating 
sludge usu/disposal criteria in ~PD!S permits. Generally, EPA 
will d-afe,· to State ~tudge pe-mitting effo1·ts wher·evet· they 
f!~ist, and wilt focus on appr.opr·iate monit·:n·ing r·equi1·ements, 
alon13 with compliance with existing :;l1.1dge 9tandaris. Where 
sludge disposal practices are presenting a threat to h1.1man 
health and the environ~ent, ~PA and States will take appropriate 
permitting and enfor·cement .ictions ti') adrfress t'ie concer·n. When 
the technical c-ite-ia ,-e~ul~tions are p~omulg~ ~d, ~PDES permits 
with such c•·iteria must be issued to ~11 cover~ POTWs 1.1nless the 
r·equi ··t-!1nents a!·e cc.>ven~d in another· p.a""m.i t iss·: · l und.a-r- an 
approveJ ~t~te permit program. 

Consistent with the 1937 WQA, £PA rleadqua""ters ·will develop 
regulations and guidance on: new pe-mit a~~lic~tion and contr.ol 
r:equi-~ments: sto!·mwatar appli·:~tiol'l requi-a1nent~ for· indust?"'y 
and f.::>- ;nunic ipal it ies with stor:n sc·~e!:"s serving 100, 000 or. more 
population: antibacksliding: POF va~iances: ~ari~nces f~r non­
conventional potl~tant9 (ammoni~, chlo~ine, colo 7·, iron, and 
total ~henola): and other new per.:nit -elated ;iuthot·ities. Regions 
and States will modify certain pe .. mitll to rt!f.lect new ~uthorities 
(e.g., '='=>al -eaining). Stormwater disct\ar.3et·s \llfill begin to 
prepare permi~·applic~tions (~ue to E?A an~ States one year afte~ 
regulations aT!"a.pr:omul9ated) • 

... f.r". 

In FY 1989, t~~·aegions and States ~ill continue to implement 
the RCRA cor.rective action t)rocess 'begun in F'l 198i3. In FY 1988, 
the Regioas (or the St~te ~here applicable) will have initiated 
the CO'!'.Tectlve action process 'b'J issuing RCRA "!·ider." permits to 
P:">Tws subject to corrective 'lcti•:>n requi-~·.,ents. ·:'l FY 1989, the 
Regions and States wi 11 complete t"he sP.con . .1 phas.:, f cor:t·ect i ve 
action, the RCRA Facility Inve9tigation, and wil 1itiate inte~im 
co~rective measu!"es whe~e approp~iate. Regions _l ~eview 
CERCL~ and _RC~A o:etned i.~l act ions i "'\Vol vi ng Ji sch.:.. ···3es to su?· face 
wate~s O!" PQTWs to ens•J'·e that approp-iatl! t.achr.ology a.nd water. 
qua 1 i t y l Lui ts ~ ~- e tne t • 

, 
.;. • .. 'Iii 
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Headquarter-.,~. 

~f·~~.~~ . 
o Headqua~!lt:B/Regions will provide over·sight, guidance, and 

technica-i' assistance to Regions/States to complete the 
toxics activities noted above by the statutot:Y. deadline of 
February 4, 1989. {Ongoing) · · 

o Headquarters wiil issue regulations to implement the WQA and 
provide technical assistance and training for permit w~iters, 
and contract assistance to develop permits. (Ongoing) 

o ORO will continue to support toxicity reduction evaluations 
for the development of water. quality based permit limitations 
in the Municipal Wastewate~ Program and the development of 
Best Conventional Technology {BCT) and Best Available Tech­
nology (BAT) limitations in the Industrial Wastewater Program. 
Infot·mation will be developed on treatability of RCRA wastes 
that will be useful in prediQting effluent concentrations, 
POTW pass-through and potential watet· quality problems. 
{Ongoing) 

-· . 
Regions/States .. 

'4. 

+ 0 

+ 0 

0 

N o 

+ 0 

Regions/States will reissue all majo'.· pennita expired or 
expiring in FY 1989. (Ongoing) [SPMS] 

Regions/States will establish ICSs for a.L facilities listed 
under 304(1) by 2/4/89. (Second Quarter. (SPMS] 

Regions/States will reopen permits for s ~e major and minor 
dischargers to incorpor.ate water quality-oased limits based 
on st~dies requi~ed at the time of permit issuance, and will 
modify other major permits as needed to impose necessary and 
appropriate toxic controls. (Ongoing) 

Regions wi 11 assist St.ates to take needed steps to strengthen 
thei ?:' toxics control programs in accot·dance with Action ·Plans 
established in FY 1988 (joint monitoring, water quality 
standard• and permitting program). (Ongoing) 

.. ,.. .. . 
RegionaP;will review, approve and disapprove as appropriate 
State ~~•its issued to dischargers in water·s listed unde-r 
§304 ( 1 J(B) and wi 11 issue f eder-al per:ini ts wher.e States fail 
to cor.~ect any deficiencies in individual control strategies. 
(Third and Four·th Quarters) [SPMS] . 

Regions/States will implement the RCRA permit-by-rule require­
ment and establish corrective action requirements where 
necessary for POTWs that are r·eceivin9 ha~ardous wastes not 
mixed with domestic sewage. (Ongoing) 
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+ o Regions/~tes will begin to include sludge monitoring and 
existin~~ational sludge regulator.y T·equi rements in NPOES and 
State s!iidge permits. (Ongoing) 

:-~.:.:... 

f. NPDES Enforcement 

In FY 1989, the CWA enforcement priority will be given to protec­
tion o~ the gains achieved in implementing the National ~unicipal 
Policy (~™P) through aggressive enforcement against major· and 
~ater quality affecting minors that ar.e violating MCP schedules. 
Administering agencies will coordinate pretreatment and NMP 
enforcement actions so that, when an action is taken in response 
to noncompliance in one p~o9ram, consideration is given to the 
other. 

Industrial enforcement ~f forts will continue to focus attention 
on significant noncompliance. As the NPDES program turns 
its i'lttention increasingly to enforcement of new controls for 
toxics and hazardous wastes, it will place more emphasis on 
cons iaia,· i ng ct·oss-m~dia impacts in prioritizing enfoT:cetnent cases 
and on the t'ole and use of expanded CWA cri11\inal enforcament 
au tho•· it ies. 

EPA, in coope··~tion with the States, wilt implement a Compliance 
Monitoring and C:nfor·cemerit Strate•JY for. Toxics Contr.ot. The 
strategy· focuse3 on inspect ions to 11\0ni tot· · :1.1te and chronic 
toxicity: c-i te""ia targeting enfot·ceinent ra-: .onses to violations 
that pose tl1e greatest ~otential ,..isk to aq~~tic life t'lnd human 
healt!l: lab per:fc;>nnance evaluation criteria ··Jr. toxicity analysis 
(ORD): and an updated OMR/OA pro9ra1D to mee t:'lew and expanded -
needs for toxicity controls. · 

Headquar.ters 

+ o Headqua,..ter.s (OWEP/OECM) will revise the Clean Water Act 
Penalty Policy and Enforcement Management System to addr.ess 
the use of administrative penalties to fu~ther supplement 
civil, j1.1dicial and criminal enforcement ~ct ions in assu!:"ing 
compliance with the Clean Water Act. (Ongoing) 

o Headqua.fotera/Regions will ana lyz.e the effectiveness of r·efer­
ral/caae management and sup~ort process based in part on an 
FY l98T~analysis of the variation in ORC/WMD productivity, as 
well as new arran9P-ments ~ith DOJ. (Ongoing) 

Regions/States 

o Regions will fully implement CWA administ!"ative penalty author­
ity consistent with FY 1987 national guidance: Regions will 
d tso adhere to FY l9d7 national -3uidance on the best use of 
the enti~e spect~·um of existing/new/expanded C-:11\ enfo?:"cement 
mechanisms (c~mpli~nce only Administ~ative O~de~s, administra­
tive penalties (2 tiers), civil and criminal refe~~al$, and 
contractor listing). (Ongoing) 

-~ 
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Regions/States will increa9e the use .of inspections assess 
permit"!!.~.·biomonitoring carabilities and evaluate pe~~.::ittee 
proced4.i!B•/techniques for toxicity reduction evaluations. 
(Onge: i~ [SPMS] . 

-:.:--... :: . 

aegions/States wi 11 take ·- ~ .:·.ely and appropriate enforc~ment 
against SNC violations, including those involving toxic 
pollu~ants. (Ongoing) [SPMS] · 

Regions/States -·ill ensure timely and accurate data entry of 
WENDB d~~a els nts for pretreatment and NPDES. {Ong~ing) 

Regions/States will .monitor POTW compliance with ~- milestones 
in consent decrees, permits ~~d administrative orders, and 
initiate/escalate enforcement actions as neceasary based on 
the 9/22/87 Enforcement Strategy. (Ongoing) [SPMS] 

Regions will ensure that EPA judicial referrals/consent decrees 
and final administrative penalty o:·1ers contain app~opriate 
civil penalties consistent with the CWA Penalty Policy: NPD£S 
States will comply with penalty provisions in the National 
Guidance for Oversight of NPD~S Programs. (Ongoing) i 

-~ 

' Regions.and States will ensure compliance with all formal 
enforcement actione (AO~ civil and criminal) by tracking ~ases 
from ini~~~~ion of =~f~r··als to entry of consent decrees o~ 
cour.t orders, and by prompt follow up a•::tion when deadlines 
are missed. (Ongoing) 

Regions will provide technical suppo!·t >r criminal investiga­
tions and prosecutions in program prior.-~y areas. Regions 
shall refer. to the Office of Cr;~inal Investigation matters 
involving suspected criminal vi-- -at ions, incl11ding significant 
unper.mitted discharge and false reporting, or other fraud to 
the Agency. (Ongoing) · 

Regions/States will enforce againsts POTW non-respondence 
to 308 letters concerning POTWs r·eceiving hazardous wastes: 
PO'IWa that are required t· have RCRA permits, but do not: 
and PO'ftf• not eomplying ~ :h cor.rective action plans. 
(Ongoiag) ·. 

-':~:--~. 
Pretreatment 

The goal is to assure that POTWs* fully implement and enforce 
pretreatment cont:-ols for conventional and toxic pollutants and 
:.azardous wastes that are necessary to protect human health, 
the environment, and. the treatment works. Administer.in9 Agencies 

*Throughout this section, wherever POTWs are cited, the-same 
~equirements apply to States or EPA acting as Control Authority 
in lieu of local program • 

-·1 / J.· ~, 

·' 
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should give ~ority to modifying the requirements of the approved 
program and ~P.ES permit: 1) to incorporate new requirements 
resulting fra··new or revised regulations: or 2) tc;> correct in­
adequacies identified in the operations of the POTW pretreatment 
program. Additlonally, Administering Agencies should closely 
monitor the performanc• of POTWs to identify those that should be 
reported on the Ouar.terly Noncompliance Report and should take 
necessary action to return these POTWs to compliance. 

In FY 1989, 395 POTWs with approved local pr.ograms have permits 
which will expire. Administering Agencies should use this oppor­
tunity to modify these permits to incorporate new or revised 
requirements established in amendments to the General Pretreatment 
Regulations as a result of the Domestic Sewage Study (DSS) Qr 
Pretreatment Implementation Review Task For.ce (PIRT). Addi.tionally, 
the NPDES permit and/or approved program should be modified to 
incorpor.ate needed cha·nges or refinements to the approved program 
identified through audits, inspections or. annual r.eports and to 
ensure that these requirements are enforceable. Administer.inq 
Agencies should give emphasis· -to establishing specific levels of 
activity and timeframes for issuance of industrial user (IU) 
control mechanisms, monitor.ing IU performance, and enforcing 
against IUs who ar.e in noncompliance. Administering Agencies 
·should continue to give emphasis to the following three key areas 
to ensure effective i~plementation: 

. ' 

o Program Modification: Regions and States wi~l for.mally modify 
approved pr.etreatment programs to incorporat· new requir.ements 
or corr:ect inadequacies. Modification and r ~roval will follow 
the FY 88 amendments to the General Pretreatment Regulations,· 

. and focus on the following three areas: 

a. Local Limits - In accor.dance with the 1985 policy memo­
randum and the FY 88 Local Limits Guidance Manual, site 
specific technic~lly-based local limits must be 
developed for each approved program and periodically 
reevaluated. 

b. Control· Mechanisms - Based on the FY 88 IU Permitting 
Guldince Manual,· the PIRT amendments and the DSS 
amendaents, POTWs may need to develop and issue stronger 
IU control mechanisms for significant industr.ial users 
(SIUs). . 

c. Enforcement -Procedures - POTWs must be .accountable for 
surfacing 10 noncompliance and enforcement actions with­
in ce~tain time f~ames. Where approved progr.ams do not 
specify detailed enforcement response procedures, they 
should be modified to include them consistent with the 
1986 Pretr.eatment Compliance Monitoring and Enforcement 
Guidance (PCME). · 
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o Enforcements Regions and States will assure that POTWs operate 
their appr.g•ed programs and comply with reporting requirements. 
Where PO~·;fail to successfully implement their program as 
measured b,!;-~he FY88 guidance on reportable noncompliance, 
Administer{nq Agencies should use technical assistance, formal 
enforcement or a program modification to elimlna.te the problem.· 
When technical assistance is the chosen approach a schedule for 
return to compliance should be developed. If the schedule is 
longer than 90 days, -it should be incorporated, at a minimum, 
in an administrative order. · 

o Data Management: Regions and States will assure that POTWs have 
in place and employ appropriate mechanisms to track and determine 
compliance rates for SIU's consistent with the PCME, and that 
POTWs r.eport such data at least annually. States and Regions 
will employ PCS to track pretreatment information and as~ist in 
identifying POTWs which meet the criteria for reportable non­
compliance. 

Where there is an approved program, and the POTW has not taken all 
available action to secure the .compliance of the IU, action 
against both the POTW and the IU will usually be appropriate. 
EPA or the State is the Control Authority, enforcement action 
should be taken against those IUs which .have not complied with 
categorical standards, giving priority to IUs wher.e the POTW has 
been identified as having toxics discharge problems. 

Where 
,{ 

Headguarters 

o Headquarters (OWEP) will promulgate change to the NPDES and 
Gener.al ?retreatment regulations based on ~1e recommendations 
of oss~ (Third Quarter) 

o Headquarters (ORD) will develop information on treatability of 
hazardous wastes that will be useful in predicting effluent 
concentrations, POTW pass-through, and potential water. quality 
problems. (Ongoing) 

o Headquarter.a will issue guidance to improve POTW control 
mechanieaa, compliance tracking and enforcement <•·9·• setting 
local liat~•- for toxic pollutants/hazardous wastesi setting 
pr.ioritlea for enforcement: etc.), and a companion document 
on overa~9lit:· responsibilities of administering agencies. 
(Ongoin9) ·· 

Regions/States 

o Regions/States will ~ssess and assist POT~s as they implement/ 
-enforce their programs and adopt new regulations 't'esulting 
f~om the findings of the DSS: the focus will be on adequate 
control mechanisms for compliance tr.acking of, or. enforcement 
a13ainst, IUs. (Ongoing) [SPMS) 

•· 

-~ . ,. .. · \ 
;,,,.- '-'"" -
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~::;.,._... .-.:: _,, .. 
o Regions/S?,~_es will place highest priority on enfot·cement 

against Pq_TWa consistent with reportable noncompliance guidance 
";'hich discusses how to deter.mine whe~her a POTW. is. failing to 
implement its local program (and against some IUs within those 

·poTWs). EPk will also take enfor.cement against IUs where 
POTWsdo not have, or ar:-e not r.-equired to have, approved local 
programs. (Ongoing) [SPMS) 

o R~gions will us~ new criminal enforcement authorities consis~ 
tent with new/expanded CWA authorities, with special attention 
on knowing/negli~ent introduction into a sewer system/POTW of 
toxic pollutants/hazardous wastes (as defined by CWA §§Jtl(b) 
(2)(A) and 307(a): CERCLA §102: SOWA §3001: TSCA §7) in excess 
of legal limits. Regions will provide technical suppor~ for 
criminal investigations and prosecutions in pretreatment cases. 
(Ongoing) . 

o States that act as control authorities in lieu of local programs 
will implement/enfot·ce the pretreat_ment program consistent 
with national guidance, and will be ·held to the same standards_ 
of implementation as local authorities. (Ongoing) 

h. NPDES State Program Approval, Review, and Oversight 

In FY 1989, the goal is to.further strengthen :he Federal/State 
partnershi~ by approving new State NPD£S, pre:~eatment and sludge 
programs, improving. ·the legal and r.egulatory basis of current 
State programs, and conducting ef feet i ve over ·.ght to ensure 
sound, consistent implementation of State pre ·ams. · .\s State 
NPDES and pretreatment pr.ograms mature and as more States assume 
these responsibilities, these activities continue to grow in 
importance. In addition, EPA will work with any Indian tribes 
seeking to administer. the NPDES program as authorized by the WQA. 

The Regions will continue to encourage NPD£S States to assume 
authority for. the pretreatment program, and will continue to 
condition §106 grants accordingly. Regions should continue to 
encourage State program modifications for. general permitting 
authority, alnc• this will be a key to successfui implementation 
of FY 1990 •tormwater pr09ram activitie$ for all NPDES States. 
In addition·.:·'the CWA amendments ;it"e expected to produce increased 
activity with reapect to State p~ogram assumption•, including 
approval of State NPDES or other fede~ally authorized pr09rams to 
include slud9e r.equirements, and t~eatment of Indians as Sta~es. 
Finally, Regions, with Headquarters assistance, will continue to 
~eview State programs to ensure that current State laws and 
re9ulations provide adequate authority to administer and enforce 
the national ~PDES/pretreatment ~r.ogram requirements under the 
CWA, as amended. Special emphasis will be given to following up 
on Actir.>n PlanG established by States and Regions· in FY 1988 to 
st~engthen wate~ quality based permitting for toxic pollutants 
and toxicity. 
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WATER ~~FORCEMENT AND PERMITS 

FY 89 PROGRAM SUPPLEMENTAL GUIDANCE 

GUIDANCE:.- FtNAL PUBLICATION DATE 

Interim Impl.ementation Strategy 
for Sl~dge Iss~ance 

G•1idance for Writing Interim 
Case-by-Case PeC"mi t Re"r1i rements 
for S l•1d9e I a~·1ance 

State Program Review G~idance 

304 (1.) ~·1 idance 

Designation of Oischargers Con­
trib•1ting to Weiter Q•1a1.ity Standards 
Violations or Significa.rit C•">ntrib•1tor 
of Pol 1.•1tants 

Complidnce Monitot"in9 and Enfor.ceinent 
Strategy for Toxics Control 

G11ida11ce on the Col tect ion of 
Stip•1lated Penal.i.ties 

Enfor.ce•nent Strateg)' for Industria t 
Users Where EPA is the Control A·1thorit~ 

G11idance on Development of Penal.t:ies 
for Pt"~~redlment Implementation Cases 

PCS Eva l•1at ion St•iciy-RecomrnttoJat ions 
and Data Entry G~1idel!nes 

March 1988 

March 1.988 

i)ecember 1987 

March 1-988 

March 1988 

. 
March l981J~· 

J•1ly 1.988 

April 1.988 

March 1. 988 

Febr•1ary l 988 
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OFFICE OF WAI'ER 
FY 1989 

Prcxrrmn: Mater Enforcanent am Petmits 

OBJECTIVE MF.A.SURE SPMS CDIE P'RfX)le«:Y 

~-n.!\iL •:1~;: 
. ~.- ,..... . 1:, • . 

~sess toxicity cmtrol needs._ ;,.• · D:'ack, aqainst tarQets, the runher of retmits reissued to 
am reissue maior peDl'lits in ma1or facilities durim FY 89 (reJX>rt NPIF.S States am 
a timely manMr. nm-NPIFS States separately). 

Ac3Rure NPIF.S necni t:s are ful Iv 
in effect arr1 enforef!ahle. 

Ef fectlve 1 v ll'C1llanent af]lr01ec1 
local rcet1·eament rcwrans. 

Identify the nunher of fl9Dl'lits reissuect anct the NJTlher 
mortlfl8' dari~ FY 89 that reflect tater oualltv ha_, 
asseBSl8nts for toxics. nf these, rerort nll'llber that are 
Imividual Control Straterdes (NPCF.S States, non-NPIF.S 
~ates1 report maiors am 304(1) 1 ist.wt minor RP.oaratelv.) 

I lt1ent:lfy, hv lellon, the nl.lllher of remirn evicientiarv 
I hearlno retruesta arr1 track, hv Jenion, rcmreRs alainAt 
I C"JU8rtP.rlv tamet.11 for thP. evicientlarv hearil'Yl rP.t1\.leAt:R 

rerw1hr1 at: the heoinnino of FY l 9A9 reAOlve" hy EPA arr1 
fur the runher res0l\IM tw NPIF.S St11tes. 

Traci(, by JW,ion, NJt-lfn~t.clu.tirterlv tarnets, the l'lllliler of: 
1) auUtB of anr01&i local rretreatMent rcooran6 comucf'.Eri hV 
F:PA am the l'U'lther ocn1ucted hv aRE"Ofed rcetreatment Statesr 
am 2) 8f'JE"Oled local rcetreatment tnsoectlons comucted hy 
F.PA am the runher oon:tucter1 by the States for IOIW!J. 

W>-12 

l\0-14 

OW-11 
3/88 . 

0 1,2,3,4 

I I o 1,2,3,4 

I . 
I 
I . 

' 0 1,2,3,4 

I 

I .,;, 
,.,. 



OBJECTIVE 

OFPJCF. OP WATF.R 
PY 1989 

Proorarn: Water f.nforcement am PemitR 

M~URE 

lmplenient the National ftlnicipal Identify, hy Reciion, t~ m.rnher of major mlllicirials on 
R>licv · · ·, •· · · MCPs am the runher that are not In canoliance with their 

. . ''. ·~ ~ ~-
act"Mnule (rerort EPA/State seoarately). 

Aerort, by ReQlon, the na.r.iler of ma1or facll lties wicires&OO 
hv formal enforcenent actions «ialnst munlclnalltles that are 
not C<JlllllVlm with their schaiules (remrt Stat:e/EP~ 
&ePftratelv). 

Achieve aid nalntatn hiqh levels Track, hy Jerdon, ·the nunher of ma1or neimlt:teeR that ~res 
of conollance ln the NPl'F"~ I on final efflUAnt llmit:s 'IM not: on final effluent limits 
orCX"Jrcrn. (list Reflilr'1telv1 111t.nicioal·, imustrlal, Fel1er.Al factl ltieRJ 

NPIF.S StatflA, non-NPl'i:S ~ates). 

Track, hv Renton, t:twt l'Ultler am nercentMA of mainr f'IP.r-

' 

1nlttees in Afqnlficant not'lCOllllliarr.e wit.h: final efflUAnt 
l iml t:s r construct ton t11ehMu\eR r intftrlm effluent \ lmi t:s r 
renortlm violations (list senaratelv: PIWlcinal, lmustrial, 
P.wteral facll ltlesr NPf£S states, non-NPIF.S States). 

Identify, by ReQlon, tile runher of ma1or nennittees in 
slqnlficant noncCJllf)liance on two or Mre consecutive Cir.Rs 
wtthwt returnim to COtlflllance or: beirQ wtdres!Wt t'P/ a foimal 
enforCffn&nt action (nersistent violators) (Rerort separately1 
~icipal, tmustrlal, Pwteral). Of thesa llllnherR, Mentlfy 
ha.r manv are in siqntficant noncanpltance for three 01arters 
am h:M many for four oc nw>re auarters. 

· SffiS OOIE fWXXJF,NCY· 

w:>/E-2 0 11 2,l,4 

l l ALt.i;i 
. ' ~ .'f!~· t1' . 
' ' · ....... . 

' ·• .. ! 

\tC/E-l 

l'l{l/E-S 

w:>/E-6 

0 1,2,l,4 

0 1,2,l,4 
I 

I 
I 
I o 1,2,1,4 
I 
I 

I 
I I o 1,2,3,4 

Jenort, by Jeoion, the runher of maior nemittees t:hat are on \(.)/F.-7 · 0 1,2,l,4 
thA rcevious exceotlon list 111\ich have returnect tn oanl'lllance I 
duriRl the o..aarter, the l'Uliler not yet in COl\Jl\iance rut 
ac1dresse1 t'P/·a focmal enforcenent action bl the CNCR 
CQ11flletlon date, am the ruiiler that tere mreso\vett. (After ,. 
a aieimittee has heen reportM as returned to cmr>ltance or 
wtftres.c;OO bl a focma l enfore&Mnt Retion, t t: shoo1" he drQ'lrlACi 
fron slt>seouent: lists. (Aernrt tienarat.ely1 rnunicioal, 
tmustrial Federal facilities) 
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Achieve aoo maintain high 1~ 
of CUl{>liance in the NPDES · 
program. (continued) 

Ef tectively entorce the 
pretreatment program. 

Identify caipliance problens 
· and guide c:nr.ractive actions 

thra.gh inspections. 

OFFICE OF WATER 
FY 1989 

Program: Water Entorcement and Pei:mits 

Rep:>rt, by Region, u ... ~ total nunber ot EPA Administrative 
Or:Qers and the total nunber ot State equivalent actions 
isauedJ of these report the nl.lllber issued to PC1Ns for not 
blpJementi~ pretreatment. Report the nunber ot Class I and 
CloHS II prqx>sed actrii 1 'rative penalty orders issued by 
EPA for NPDES, pretreatioont, and 402 wetlands violations. 

Rep:>rt, by Region, the active State civil case docket·.. t~q WJ/E-Y 
mnber of civil reterrals s.mt to the State Attorney ..... :ral, 
the nunber ot civil cases ti.led, the nunber ot civil cases 
concluded, and the nunber ot criminal reterrals filed in 
State courts (Otl>t will report EPA reterra I · ) 

Identity, by State, the nunber ot POlWs that meet the cri­
teria tor repc)rtable noncarpliance (RNC) aoo track by Stat~ 
the runber of PONs in that universe where action taken re­
solves the violation. Report EPA and State separately tor 
each action taken: technical assistance, pez:mit/program 
modification, or fonnal entoroement, Report, ty State, the · 
cawpliance status (HUC, r~solved pending, resolved) of each 
POIW in the universe as ot the end ot thtt year. 

Report, by Regioo, the nunber of pretreatment State civil 
referrals sent to State Attorneys General, the nunber ot 
criminal actions tiled in State courts, the nunber ot State 
cases filed, and the rumber ot a<hinistrouve pena.lty orders. 
(OEXlt will report_ EPA reterrals.) 

Track~ by Regioo, against targets, the nunber ot major 
pei:mittees inspected at least once (caN>ine EPA aoo State 
inspections and report ~: . one llUllber). 

' ~-:!'•«·~·~'"'·"' 
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ACTIVI'rl ES 

1. Develop and 
Approve/Modify 
Local 
Pr et reat ini.mt 
Programs 

2. 'l'alw hct ions 
as Required to 
Obtain 
Comp 1 i ancf! with 
Pr et reatR1tmt 
Requ in!ments 

WATER ENFORCEMENT AND PERMITS 

QUALITATIVE MEASURES 

(A) What rationale does the 
Region/States use to add/delete 
tm.1nicipallties from the list of 
required local programs? 

Pretreatlllf'nt 

QUANTITATIVE MEASURES 

(a) Identify the local 
pretreatment programs requiring 
approval but not yet approved at 
the beginning of the fiscal year 
and distinguish between those 
newly identified in FY 89. and 
those previously required. (list 
separately: nonpretreatment 
States,approved pretreatment 
States). 

IN SPHS/ 
COMMITMENT? 

No/No 

(B) What are the Region/States doing 
to encourage local program 
modifications where deficiencies are 
identified? Is the Region/State 
relying solely on the POTW to identify 
deficiencies? 

(b) Track progress against No/OW 

(C) When a local program submitted 
for approval ls not acceptable, what 
follow-up action is taken by the 
Reqion/State if the local program is 
not resubmitted in the time 
pr~~cribed by the Approval Authority? 

(A) How do the Region/States ensure 
that local pretreatment programs are 
fully implementing NPDES permit 
pre.treatment requirements? Other 
pretreatment program requirements? Are 
POTWs experiencing problems with 
implementing the significant 
noncompliance (SNC) criteria? 

targets for the programs approved 
during FY 1989 (list separately: 
non-pretreatment States, approved 
pretreatment States). 

(a) Report, by Region, the number 
of pretreatment administrative 
orders issued by EPA to IUs and 
the number of pretreatment 
equivalent actions issued by. 
States to IUs. 

No/No 

REPORTING 
FREQUENCY 

10/31/88 

Quarterly 

Quarterly 

• 
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2. Tiakl! ActirnlS 
as R(.4<JU i rt!d to 
Obtain 
Compliance with 
Prl:!t Cti.ttment 
Requirl:!roonts 
(continu~d) 

Pretreatment 

QUALITATIVE MEASURES 

(BJ What are the criteria th~ 
Region/States use to select 
prt!treatment referral cases? What is 
the involvement of ORC. in the 
selection and preparation of cases? 

(CJ What is the level of coordination 
for pretreatment cases· between the 
compliance section and ORC in the 
Region and the respective agencies in 
the States? If less than 
satisfactory, what steps is the Region' 
taking to improve coordination? 

CD) How do the Regions and States 
identify and respond to industrial 
noncompliance with categorical 
prt!treatment standard deadlines in a 
municipality where there is an 
approved pretreatment program? 

n PO 81,..,.. 7 
p.,, 

QUANTITATIVE MEASURES 

(b) Pretreatment Referrals 
(1) Report by Region the number 
of pretreatment State civil 
referrals sent to State Attorneys 
General, the number of criminal 
actions filed in State courts, 
the number of State cases filed, 
and the number of administrative 
penalty orders. 

(2) I of pretreatment referrals 
or State equivalent actions: 
--civil referrals sent to 
HQ/DOJ/SAG: 
--civil referrals filed; and 
--criminal referrals filed in 
response to: 
o POTW non-submittal of an 
ap('rovable pretreatment program 
o other POl'W pretreatment 
violations 
o industrial user -pretreatment 
violations 
(list separately EPA, States) 

IN SP~/ 
COMMITMENT? 

Yes/SPHS 
WQ/E-11 · 

No/No 

REPORTING 
FREQUENCY 

Quarterly 

Quarterly 
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ACTIVl'rI ES 

2. Take Act iom:; 
as Required to 
Obtain 
Compliance with 
Pretrec.atment 
Requirements 
(continued) 

WATER ENFORCEMENT AND PERMITS 

Pretreatment 

QUALITATIVE MEASURES 

(E) Is the Region/State using the 
Guidance on Reportable Noncompliance 
for Pretreatment Implementation to · 
identify POTWs which should be listed 
on the OH<lt? Is the Region/State 
having any difficulty in interpreting 
or using the Guidance? If so, in what 
areas? 

(F) Has the Region provided training 
to POTWs on the Pretreatment 
Compliance Monitoring and Enforcement 
Guidance? What other steps have been 
taken to implement the Guidance? 

QUANTITATIVE MEASURES 

(c) Identify, by State, the 
number of POTWs that meet the 
criteria for r~portable 
noncompliance (RNC) and track by 
State the number of POTWs in that 
universe Where action taken 
resolves the violation. Report 
EPA and State separately for each 
action taken: technical 
assistance, permit/program 
modification, or formal 
enforcement. Report, by State, 
the compliance status (RNC, 
resolved pending, resol~ed) of 
each POTW in the universe as of 
the end of the year. 

IN SPHS/ 
COHMITHENT? 

Yes/SPHS 
WQ/E-10 

REPORTING 
FREQUENCY 

Quarterly 
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3. OVt•r:.;1!c 

Ef h·cl. i Vl.'llt!!i::i 

LOC<l 1 
Prnt. rc,tlment 
Pcogrcam 
Impl1!11\t:11tat ion 

Pretreatment 

QUALI'rA'rIVE MEASURES 

(A) How do Regions/States establish 
,,f priorities for pretreatment oversight 

of POTWs? 

(H) How do Regions independently 
o~~ess the effectiveness of PO'lW 
program implementation in pretreatment 
Stdtes? 

tC) What are the criteria used by 
EPA/States to select industrial users · 
to be inspected? Do the Region/States 
place a priority on inspecting IUs 
subject to Federal categorical 
$ldndards which are located where 
I.here is no local program? What do 
tla1! results of these inspections 
indicate? What use is being made of 
JU r~liUlts? Does the Region/State 
include personnel from the approved 
PCJl'W in tht! IU inspection? 

(0) Does Ule Region/State use tht! 
Auciit/PCI cht!cklist in conductin<J l'O'l'W 
pr1!l reatment reviews? If the 
d1c1·kl ist is ioodified, descrioo the 
motlif ications. 

QUANTITATIVE MEASURES 

(a) Track, by Region, against 
quarterly targets, the number of 
(1) audits of approved local 
pretreatment programs conducted 
by EPA and the number approved by 
pretreatment States; and (2) 
inspections of approved local 
pretreatment programs conducted 
by EPA and the number conducted 
by the States for POTWs. 

(b) Report number of EPA and 
State pretreatment inspections 
of: 
--JUs that discharge to 

unapproved POTWs 
--IUs that discharge to appcoved 

POTWs 
(list separately: IU of an 
unapproved POTW, IU of an 
ppproved POTW: EPA, States) 

(c) Track I of PO'IW annual 
reports required/received/ 
reviewed (non-pretreatme~t 
States, pretreatment States) 

JN SPMS/ 
COMMITMENT? 

Yes/SPMS 
W0-14 

No/No . 

No/No 

REPORTING 
FREQUENCY 

Quarterly 

Quartedy 

Quarterly 

I 
1 
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ACTIVI'rl ES 

3. OVN!Wt! 

Effectiveness of 
Local 
Pretreatment 
Program 
ImpleRMml:at ion 
(cont inu1~d) 

WATER ENFORl:EHENT AND PERMITS 

Pretreatment 

QUALITATIVE MEASURES 

CE) How are audits used by 
Region/States to overview 
implementation? What are the findings 
from these audits? What follow-up 
actions are taken when problems are 
identff ietf? On the Regions review 
Stat.e aud1Ls and reports? How often? 
Do 1 •Jions keep copies of State 
audits, reports, and follow-up 
documents on file? 

(F) How are inspections used by 
Regions/States to overview 
implementation? What are the f indinys 
from these inspections? What follow­
up actions are taken when problems are 
identified? 

(G) Are inspectic.•1;;, used to track 
follow-up actions required by an 
earlier audit? If not, how ~s au<li t 
fol low-up determi' ':' 

\ 

(II) Aside from audits and/or 
inspections, what other oversight 
mechanisms are the Regions/States 
using to evaluat• PO'IW performance 
year to year? 

(I) Are annual report submissions by 
PCYI'Ws reviewed by the Region/State? 
What criteria are used for these 
r~views? Does the Region require the 
P<Jl'W to use the SNC definition in 
repoctinq on compliance by IUs? 

IN SPHS/ 
QUANTITATIVE MEASURES CDMMITHENT? 

(d) Identify I of POTWs that need No/No 
to conduct local limits headworks 
loading analysis (non-
pretreatment States, approved 
prPtreatment States). 

(e) Track I of PO'n'fs requesting 
changes to local 1 .mits (non­
pretreatment States, approved 
pretreatment States). 

No/No 

(f) Track, by Region, against No/OW 
quarterly targets, the nwnber of 
pretreatment PO'l'Ws which. 
Regions/States determine have 
issued adequate control 
mechanisms. 

REl"lRTING 
FREQUENCY 

Quarterly 

Quarterly 

Quarterly· 
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ACTIVI'fl I-~ 

3. Over :; .. t• 

Effecliv~nesu of 
Local 
Pr et re<Al 111t:nt 
Proqr..am 
Irnplem<:ul.•!t ion 
(cont i nu•~d) 

WA'!'l::R ENFORCEMENT AND PERMITS 

Pr~treatment 

c .. llJALITATJ VE MEASURES 

(J) Ace PO'l'Ws co~sidering all 
..appropriate factors in developing 
local limits, including protection of 
w<1ter quality (State numeric standards 
un<l narrative "free from" standards, 
,..,_.rt .. ral criteria), sludge quality and 
worker health ~nd safety? 

_ <l,aracterize the changes being made to 
. local limits. What is the Region/State 

strategy for assuring POl'Ws 
dt!Velop/implement adequate local 
limits? Do NPOES permits include 
toxicity limits and numeric limits for 
organic chemicals that may be used to 
establish local limits? Are they 
~ing reflected lh local limits? 

(K) Are control mechanisms adequate? 
Are POTW enforcement procedures 
~dL-<JUate? How is adequacy determined 
Jnd what follow-up is taken when 
d1!f iciencies are found? Are control 
mt.•chanisms updated regularly to 
udllress new pollutant levels? Du 
mt.:d1anisms address organic pollutants, 
h.1zardous constituents or toxicity? 

(L) What mechanisms are being used by 
i..lpproval authorities to determine if 
local.programs are properly applying 
cJtegorical standards to IUs? To what 
·~xltmt are local programs failing to 
properly apply categorical standards? 
Wl1dt problems are being encountered? 

QUANTITATIVE MEASURES 
IN SPHS/ 
COHHITHENT? 

REPORTING 
FREQUENCY 
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ACTIVl'flES 

J. Overst~e 
Effect i v1!ness of 
Local 
Pret rP.at.m1.•nt 
Program 
Implemenl.•it: ion 
(cont. inu•~<U 

4. Enfurc•! 
Pret n~<AI 1111..·111. 

StandJrd!; ilS a 
Control 
Aut.hor ity 

WATER ENFORCfJtENT AND 1.ERHITS 

Pretreatment 

QUALITATIVE MEASURES 

(M) Are PO'lWs taking necessary 
•mf orcement actions again~t industrial 
users when they are in noncompliance? 
Wht!re PO'lWs do not act expeditiously, 
what actions are the Regions/States 
t.aki~g? 

(A) llave Region/States completed an 
inv•mtory of categorical industrial 
Utiers in cities without required 
pretreatment programs? How wer•· t.he 
inventories conducted? How will the 
inventory be maintained? 

(B) Does the Region/State notify these 
categorical industrial users of their 
pretreatment and RCRA 
responsibilities? 

(C) ooes the Region/State ·receive <a11rl 
evaluate baseline monitoring reports, 
compliance reports, and periodic 
monitoring reports from !Us in non­
pret reatment cities? How does the 
Region establish compliance schedules 
and monitoring frequencies? 

QUANTITATIVE MEASURES 

(a) Identify I of categorical IUs 
in nonpretreatment cities (report 
non-pretreatment States and 
pretreatment States separately). 

(b) Track levels (percent) of 
significant noncompliance by 
categorical !Us.in non­
pretreatment cities. (Report 
separately for non-pretreatment 
States and pretreatment States). 

IN S~/ 
COMMITMENT? 

No/No 

No/No 

REPORTING 
.FREQUENCY 

J/89 and 
9/89 

3/89 and 
9/89 
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·~ ACTJVl'fIES 

4. Enforce 
Pretreatment 
Standards ~s a 
Control 
Authority 
(continued) 

WAT£1\ ENFORCEMENT AND PERMITS 

Pretreatment 

QUALITATIVE MEASURES 

(D) How do the Regions and States 
identify and respond to industrial 
noncompliance with categorical 
pretreatment ~tandard deadlines in a 
1111nicipality where there is an 
approved pretreatment program? Where 
there is not an approved pretreatment 
program? Are Regions/States having 
difficulty implementing the SNC 
definitions? 

QUANTITATIVE MEASURES 
IN SPHS/ 
COHMI'l'HENT1 

REPORTING 
FREQUENCY 
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ACTIVl'fl F.S 

1. Mentify 
Compliance 
Prol.Jlems 

2. Expand 
Enforct:illt~nt 

Eff1>rts Under 
the Uat iona l 
Municipal Pol i1.:y 

WATER ENFORCEMENT AND PERMITS 

Enforcement 

QUALITATIVE MEASURES 

(A) Do the Regions'/States' compliance 
rates show improvement in FY 1989? 

(B) Is the QNCR regulation/guidance 
being properly applied in the 
Region/States? Is the Region 
reviewing State ONCRs to ensure proper 
reporting? · If reviews identify 
inadequate QNCRs what action is the 
Region taking? 

(C) Ace there new reasons for 
municipal/nonmunicipal noncompliance 
in the Region/States? What is the 
Regions/States strategy for dealing 
with such noncompliance. 

(A) Have the Region/States completed 
filed enforcement cases against major 
POTWs? If not, what is delaying 
action? 

QUANTITATIVE MEASURES 

(a) Track, by Region, the number 
of major permittees that are: 
--on final effluent limits and 
--not on final effluent limits 
(list separately: municipal, 
industrial, Federal facilities; 
NPDES States, non-NPDES 
States). 

(b) Track, by Region, the I and \ 
of major pern1ittees in 
significant noncompliance with: 
--final effluent limits: 
--construction schedules; 
--interim effluent limits 
--reporting violations 
(list separately: municipal, 
industrial, Federal facilities; 
NPDES States, non-NPDES States) 

(a) Identify, by Region, the 
number of major municipals on 
t-CPs that are not in compliance 
with their schedule (report 
EPA/State separately). • 

IN SPMS/ 
COMMITMENT? 

Yes/SPMS 
WQ/E-4 

Yes/SPMS 
WQ/E-5 

Yes/No 
WQ/E-2 

REPORTING 
FREQUENCY 

Majors: 
Quarterly 
<oat;.a 
lagged one 
qu~rter) 

Majors: 
Quarterly 
(Data 
lagged one 
quarter) 

Quarterly 

.) 
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2. Exp.met 
Enf orccmcnt 
Eff or t.s Undec 
the H.:it ionul 
Municipal Pol icy 
(cont. i nu•!d) 

l. Eu:;urf! 
1 ndu:;t r i .11 
Compl i.=t11C•! with 
BA'r ;uul Wilt.er 
Oud 1 it y 8J:3•!d 
1'oxic 
Rt.~u i r1:1111..·nts 

WATER ENFORCEMENT AND PERMITS 

Enforcement 

QUALITATIVE MEASURES 

(B) To what extent are the 
Region/States still establishing 
permit/compliance schedules for all 
remaining POTWs? 

(C) How are the Region/States tracking 
and documenting noncompliance with all 
interim milestones (non-SNC) in 
~rmits/enforceable schedules? How 
are the Region/States responding to 
noncompliance with interim milestones 
in permits/enforceable schedules? How 
.ue schedules adjusted following 
slippage? Where no action is taken, 
whdt is the rationale? 

(0) If there is major slippage in a 
construction schedule, is the 
HetJion/State seeking judicially 
imposed schedules? If not, why 110L1 

(E) Are the Region and the States 
1:11forcinq OCP schedules for affected 
minors? When will this be completed? 

(A) How do the Region and each State 
direct compliance monitoring efforts 
to enforce BAT and water quality based 
toxic requirements? 

QUANTITATIVE MEASURES 

(b)Report, by Region, the number 
of major facilities addressed by 
formal enforcement actions 
against municipalities that are 
not complying with their 
schedules (report EPA/State 
separately). 

(c) Of those reported in (b), 
provide a separate count for 
judicial orders. 

IN SPHS/ 
COHHITHENT? 

Yes/No 
WO/E-3 

No/No 

REPORTING 
FREQUENCY 

Quarterly 

Quarterly 



ACTIVITIES 

3. Ensuce 
Industrial 
Compliance with 
BA'r and Water 
Quality Based 
Toxic 
Requirements 
(continued) 

:J::it 4. Improve 
c!:, Quality and 
~ Timeliness of 

Enforcement 
Responses 

WATER ENFORCEMENT AND PERMITS 

Enforcement 

QUALITATIVE MEASURES 

(B) Do the Region and ead1 State have 
sufficient laboratory and 
biornonitoring capability to conduct 
the necessary analysis to support 
toxic inspections? 

(C) Are Regions/States implementing 
the Compliance Monitoring and 
Enforcement Strategy for Toxics 
Control? 

(A) How has the mix of enforcement 
act~ons for the Region (AOs, penalty 
orders) changed since gaining 
authority to assess· administrative 
penalties? 

QUANTITATIVE MEASURES 

(a) ADMINISTRATIVE ORDERS 

(1) Report, by Region, the total 
number of EPA Administrative 
Orders and total number of State 
equivalent actions issued, of 
these report the·number issued to 
POTWs for not implementing 
pretreatment. Report the nunt>er 
of Class I and Class II proposed 
administrative penalty orders 
issued by EPA for: 
--NPDES violations; 
--pretreatment violations1 or 
--402 wetlands violations. 

IN SPHS/ 
COMMITMENT? 

Y·~s/No 
WO/E-8 

REPORTING 
PREQOENCY 

Quarterly 
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ACTIVITIES 

4. Improve 
Quality and 
Timeliness of 
Enforcement 
Responses 
(continued) 

WATER ENFORCEMENT AND PERMITS 

·Enforcement 

QUALITATIVE MEASURES 

(8) Is the Region using the penalty 
authority effectively--in terms of 
number of orders issued, timely 
response and completion, effective 
negotiation and advocacy? 

(C) Is the Region conforming to the 
Guidance on the use of Penalty Orders,· 
including the addendum on the Penalty 
Policy? 

(D) Has the Region experienced any 
.Problems in carrying out the Class I 
or Class II hearing process? How 
frequently are hearings requested in 
~ach Class? 

IN SPHS/ 
QUANTITATIVE MEASURES COf1Hl'l'HENT? 

(2) Of those reported in (1) No/No 
above, break out by the following 
categories: 
--municipal permittees 
(major/minor) 
--non-municipal permittees 
(major/minor) · 
--Federal permittees 
(major/minor) 
~-unpermitted facilities 402 
--section 311 actions 
--spa: 
(list separately: EPA, NPDES 
States). Note: We recognize that 
in some Regions these 
responsibilities ace split 
between Divisions, in which case 
eadl Division should Submit data 

. for its appropriate piece. 

(b) Track the total all¥)unt of EPA No/No 
administrative penalties 
assessed. 

(c) CLOSE OUT UNIVERSE 
I of EPA AOs with final 
compliance dates between July 1, 
1988 through June 30, 1989. 

(d) CLOSE OUTS ACHIEVED 
I and \ of (b) which are 
successfully closed out (the 
final step is achieved or action 
is referred to Headquarters or 
DOJ). 

No/No. 

No/OW 

REPORT INC 
PREQUENC\ 

Quarterl~ 

Quarterly 

10/15/88 

Quarterly 



ACTIVl'rI FS 

4. Improve 
Quality and 
Timeliness of 
Enforcement 
Responses 
(continued) 

WATER ENFORCEMENT AND PERMITS 

Enforcement 

QUALITATIVE MEASURES 

(E) How frequently are co1M1ents from 
the public received on penalty orders? 
Have any consent decrees been 
modified by the RA as a result of 
public petition? 

(F) Does the Region routinely use 
109(a) administrative orders in 
combination with penalty orders when 
compliance has not yet been achieved? 

(G) How frequently does the Region 
have to institute collection actions 
to collect administrative penaltits 
assess~d? Do the NPDES States have 
administrative penalty authority? 
Does the State authority meet criteria 
for pre-emption of Federal action? 

(H) Are the Regions/States working 
effectively with Federal facility 
coordinators to improve enf orc~ment 
response times to instances of 
noncompliance by Federal facilities? 
If not, what is the nature of the 
problem? Are approved States using 
their full range of enforcement 
authority against Federal facilities? 
If so, what are the results? If not, 
why not? 

QUANTITATIVE MEASURES 

( e) REFERRALS 
(1) Report, by Region, the active 
State civil case docket, the 
number of civil referrals sent to 
the State Attorneys General, the 
number of civil cases filed, the 
number of civil cases concluded, 
and the number of criminal · 
referrals filed in State courts. 

(2) I of 309 referrals or 
equivalent actions generated: 
--civil referrals sent to 
HO/OOJ/SAG; 
--civil referrals filed; 
--criminal referrals filed 
(list separately: EPA, NPDES 
States) 

IN SPHS/ 
Cl)f1MI'l'HENT? 

Yes/No 
WQ/E-9 

No/No 

(3) Track the nunt>er of referrals No/No 
(EPA and State) with penalties 
assessed. 

(4) Track the 811K>unt of time No/No 
lapsed from the time of 
initiation of the case to filing 
and the amount of time lapsed 
from filing to signing of the 
consent decrees.· Report by State · 
respectively. 

REPORTING 
FREQUENCY . 

Quarterly 

Quarterly 

Quarterly 

Second and 
Fourth 
Quarters 
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ACTIVJ'fl ES 

4. Improve 
Qualily and 
Time 1 i nt!SS of 
Enf orct!mcnt 
Responses 
(continued) 

WATER ENFORCF.KENT AND PERMITS 

Enforcement 

QUALITATIVE MEASURES 

Cit Do Region/States track AO 
r~quirements closely? Have all close­
outs been reported to Headquarters? 
Are they reported promptly upon close 
out? 

(J) How do the Region and States 
ensure that violations of Court 
Orders/AOs get prompt enforcement 
action? 

(K) How is the enforcement agreeme~t 
used to identify enforcement 
priorities and appropriate follow-up? 
How does the Region assess compliance 
with the agreements? 

CL) What is the level of coordination 
bt:tween the compliance section and ORC 
in the Region? Are there any problems 
in implementing the administrative . 
penalty authority? If less than 
satisfactory, what steps is the Region 
taking to improve coordination? 

IN SPHS/ 
QUANTITATIVE HEASURES COMHITHENT?· 

(f) Identify by name and NPDES No/No 
number all permittees with active 
consent decrees and report their 
compliance status as follows: 
--in compliance with decrees; 
--in violation of decree, but ' 
remedial action taken; and 
--in violation of decree, ·no 
remedial action taken 
(list separately: major, minor; 
municipal, nonmunicipal, 
Federal). 

(9) Track, by Region, the total No/No 
number of settlements of 
Judicial/Consent Decrees filed 
in Federal Cou~ts. 

(h) I of follow-up actions on No/No 
DMR/QA performance sample 
results: 
--nonrespondents; 
--permittees requiring corrective 

action; 
--major permittees with 
incomplete reporting. 

REPORTING 
PRF.QUENCY 

Quarterly 

Quarterly 

Semi­
annually: 
April 1, · 
1989 and 
October 1, 
1989 
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ACTI V l'fl ES 

4. Improve 
Quality and 
Timeliness of 
Enforcement 
Respon~~··s 

(c nl • · · ·11) 

WATER ENPORCFJ1ENT AND PERMITS 

Enforcement . 

QUALITATIVE MEASURES 

(M) What is the level of coordination 
between the NPOES States enforcement 
program and the state Attorney 
General's·Office? Are there 
established procedures for 
coordination and comnunication? If 
less than satisfactory, what steps is 
the State taking to improve 
coordination? Are State AGs generally 
f ilin9 cases within the goal of 60-90 
days? 

(N) Have the Region and approved 
States negotiated a basis for Regional 
evaluation of the States' penalty 
program, including identification of 
sanctions which might be used in lieu 
of penalties and the documentation 
which Ill.lot be maintained by the State 
for review? Are States complying with 
the· provisions of the agreement on 
penalties? To what extent are States 
calcolating economic benefit? Ace 
States seeking penalties in the 
majority of c1ses? ·Are States 
9etting the penalty amounts they are 
seeking? 

(O) What problems is the Region 
1mcountering in assessing penalties 
using the CWA Penalty Policy? Is the 
Region experiencing problems/delays 
with Headquarters reviews? Explain. 
ls Ule Region generally getting the 
penalty amounts identified in the 
referral? What inprovements could be 
made to the review process to speed up 
the referral process? 

QUANTITATIVE MEASURES 
IN S~/ 
COMMITMENT? 

REPORTING 
FREQUENCY 



AC'l'IVI'flES 

4. Improve · 
Quality and 
Time lincss of 
Enf orc~~nt 
Responses 
(continued) 

WATER ENPOBCEHENT AND PERMITS 

Enforcement 

QUALITATIVE MEASURES 

(P) Do Regions/States use PCS to track 
compliance with consent decree 
schedules? If not, why not? 

(Q) What types of action are being 
taken in response to violations of 
consent decrees? Are stipulated 
penalties collected? Are civil 
conte~t proceedings initiated? Are 
the decrees modified? Are additional 
compliance monitoring requirements 
imposed? 

(R) What are the reasons for the 
Regions/States failure to take 
remedial action against permittees 
that violate their consent decrees? 

(S) What problems stil~ need to be 
addressed by the Region/States to make 
the DHR/QA program more effectiv~? 
Should it cover pretreatment? 

('l') How do you ensure the quality of 
data collected by permittees and 
subsequent data transfer, and data 
storage in PCS? 

(U) How do you promote better quality 
of future DHR data when drafting new 
permits? 

QIJANTITATIVE HEASURES 
IN SPH.S/ 
COHHITHENT? 

REPORTING 
FREQUENCY 
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ACTIV l'fll'::S 

4. Improve 
Quality and 
Time 1 iness of 
Enforcement 
Responses 
(continued) 

5. Non-NPDES 
Enforcement 

6. Increase Use 
of PCS as the 
Prim<lry Source 
of NPIJES and 
Pretreatment 
Program Data 

WATER ENFORCEMENT AND PERMITS 

Enforcement 

QUALITATIVE MEASURES 

(V) What procedures does the Region 
have in place to identify criminal 
cases? What role does the Off ice of 
Regional Counsel play in 
identification and case development? 
Has the staff provided technical 
support for criminal investigations 
and prosecutors? How has the Region 
made use of the new CWA criminal 
enforcement authorities? 

(W) What is the trend in th~ number of 
EPA formal enforcement actions 
relative to State activity since the 
implementation of the timely and 
appropriate criteria in PY 85? 

(A) Have the Region/States taken any 
enforcement actions to protect water, 
including wetlands, from unpermitted 
discharges of solid waste? 

(b) What criteria does the Region use 
in determining where Spill Prevention 
Control and countermeasure Plan 
inspections should be conducted? Does 
the Region always require that the 
plan be amended after a spill Of 1,000 
gallons or more? 

(A) Describe the use of PCS by the 
States and the Region and explain what 
steps are or need to be taken to 
comply with the PCS Policy? 

QUANTITATIVE MEASURES 

(a) Track, by Region, against 
targets, the percent of data 
entry of WENDB elements for 
pretreatment and NPDES. 

IN SPHS/ 
COMMITMENT? 

No/OW 

REPORTING 
FREQUENCY 

Quarterly 
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ACTIVITlES 

6. Incr~as•~ Use 
of PCS as the 
Primary Sourc~ 
of NPl>ES and 
Pr~tr~atment 

Pro9rdm Data 
(continued) 

7. lmprov•: 
Ef h:t:t i V1:nt!:;:; l,t 
Innlit.!Cl ion 
Activities 

_WATER ENFORCEMENT AND PERMITS 

Enforcement 

QUALITATIVE MEASURES 

(B) What actions are Region/States 
taking to improve the quality of" PCS 
data? · 

(C) Do the Region/States use the 
preprinted DHR form to minimize 
compliance tracking problems and PCS 
entry workload? What is the Region 
doing to encourage the States to use 
preprinted DHRs? If the States are 
not using preprinted DttRs, Why? 

(0) How is the Region encouraging 
direct State use of PCS? Is the 
Region giving priority in assistance 
and program grant funding to States 
that are direct users of PCS? If 
States are not using PCS consistent 
with the PCS Policy Statement are 
grant conditions being imposed to 
expedite compliance? 

(A) Do the Region/States have annual 
eompliance inspection plans for each 
States? How does the Region provide 
its States with advance notice of 
inspections? Discuss how Regional and 
State efforts are coordinated. 
Discuss use of independent and joint 
inspections and State file reviews to 
overview the State inspection program. 

QUANTITATIVE MEASURES 

(a) Track, by Region, against 
targets, the number of major 

· permittees inspected at least 
once (combine EPA and State 
inspections and report as one 
number). 

IN SP'6/ 
COHHITHENT? 

Yes/SPHS 
WO/E~l2 

REPORTIN1 
FR!JUENC'· 

Second an. 
Fourth 
Quarters 



\ 

\ 
I 

ACTIVITIES 

7. Improve 
Effectiveness 
Insp~ction 

Activities 
(continued) 

WATER ENFORCEMENT AND PERMITS 

Enforcement 

QUALITATIVE MEASURES 

(B) How do Regions/States determine 
of which facility and what type of 

inspection to conduct? 

(C) Why ace total number of 
inspections large, yet all majors are 
not inspected at least once? 

(D) How do Regions/States determine 
the need for toxic/toxicity 
inspections~s? 

(E) Do the Regions/States prepare 
quarterly lists of facilities to be 
inspected? Is the inspection mix 
consistent with the ~primary use" 
criteria included in the NPDES 
Inspection Strategy? 

(F) How do the Regions/States use 
DMR/OA performance sample results for 
targeting compliance inspections? 

(G) What mechanism is used to assure 
that inspection results are provided 
to the Regions/States in a timely 
manner? Are the data entered into PCS 
only after the report has been 
completed and signed by the reviewer 
or supervisor? 

QUANTITATIVE MEASURES 

(b) I of inspections: 
--permittee inspections (list 
separately: major, minor, 
municipal, non-municipal, 
Federal; EPA, State) 
--toxic inspections 
--biomonitoring inspections 

(c) Identify the number of 
Regional and State inspection 
plans. 

IN SPMS/ 
COMMITMENT? 

No/No 

No/No 

REPORTING 
FREQUENCY 

Quarterly 

October 1, 
1988 



ACTIVl'flES 

7. Improve 
Effect: ivcncss 
Inpscction 
Activities 
(continued) 

:Jio 8. Update and 
I Use EMS 

\0 
w Enf orccment 

Procl.-du res 

WATER ENFORCEMEN'l AND PERMITS 

Enforcement 

QUALITATIVE MEASURES 

(HJ How does the Region/State follow-
of . up when inspection results are 

unsatisfactory? When Region uncovers 
problems, does the Region/State 
follow-up with a nore intensive 
inspection? 

(I) Have the Region/States verified 
that Reconnaissance Inspections of 
major permittees counted for coverage 
purposes were conducted at major 
permittees meeting the requirements 
specif led in the definition section? 

(A) For each State/Region which still 
do not have written EMS procedures, 
when will the Region/States have 
written updated procedures? 

(B.> Have the Region/States implemented 
use of the Violation Review Action 
Criteria included in the PY 1986 EMS 
as the basis for determining when 
violat.ions should receive 
professional review? Do Regions/States 
follow the Enforcement Response Guide 
(ERG)? If not, when will the· 
Region/States begin to use these 
criteria or equivalent criteria and 
the ERG? 

QUANTITATIVE MEASURES 
IN SPHS/ 
COHHITHENT? 

REPORTING 
FREQUENCY 

• 



\' 
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ACTIVl'rIF.S 

8. Update and 
use EMS 
Enforcement 
Procedures 
(continued) 

9. Use Guidance 
Criteria and 
Milestones .for · 
Response to 
Noncompliance 

WATER ENFORCEMENT AND PERMITS 

Enforcement 

QUALITATIVE MEASURES 

(C) What kinds of formal enforcement 
actions are the Region/States using? 
Has the Region reviewed each States 
enforcement instruments to ensure that 
they meet the definition of formal 
action? Have the States made any 
necessary statutory or regulatory 
changes to ensure equivalency of State 
administrative mechanism equivalent to 
EPA section 309 AO&? 

(D) What kinds of informal actions (if 
any) are the Region/States using in 
lieu of formal enforcement action? 
Are these actions documented 
properly? Are they effective? 

(A) What is the sc~eening process used 
by the Region and States for 
identifying Violations and applying 
SNC criteria? How are short term 
violations requiring Regional/SL~Lc 
judgement handled? Does the Region 
use the Exception List as a way of 
tracking State programs? 

QUANTITATIVE MEASURF.S 

(a) EXCEPTION LIST UNIVERSE 

(1) Identify, by Region, the 
number of major·permittees in 
significant noncompliance on two 
or more consecutive QNCRs without 
returning to compliance or being 
addressed by a formal enforcement 
action (persistent violators). 
Of these numbers, identify how 
many are in significant 
noncompliance for three quarters 
and how many for four or more 
quarters. (List separately: 
municipal, industrial, Federal 
facilities.) 

IN SPHS/ 
<X.>HHI'IMENT? 

Yes/No 
WO/E-6 

REPORTING 
FREQUENCY 

Quarterly 
(Data 
lagged one 
quarter.) 

. _.,__-· 
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AC'r I v 1 ·r I ES 

9. Use Cu i<Jcauc~ 
Cr i tee ia and 
.,ilestones for 
Response to 
Noncompliance 
(continued) 

"ftl\ it IC t.Utt •Ill 't.t\Url" Allh l•Utt\l l !, 

£nforcuna:nt 

QUALITATIVE MEASURES QUANTITATIVE MEASURES 
lK SPMS/ 
<Xlt't\11.'t'\Etftl 

(8) What management level reviews the 
Exception List and how is it used? 

(2) Identify by name and NPDES No/No 

How do the R~gion and States use the 
Exception List to establish a priority 
for committing compliance/enforcement 
resources? 

(C) What problems have the 
Re9ion/States been facin9 that would 
prevent them from meeting the 
ti~liness prescribed? Which States 
consistently miss commitments? 

(D) Is there consistent application of 
the criteria/milestones from State to 
State within the Region? If not, what 
steps is the Region planning to take 
to improve consistency? 

number major permittees appearing 
on two or RK>re consecutive QNCRs 
as being in significant 
noncompliance with: 
--final effluent limits (PEL) 
--construction schedules (CS)1 
--interim effluent limits CIEL) 
without beln9 returned to 
compliance or addressed with a 
formal enforcement action. (List 
separately: llllnicipal, 
industrial, Federal facilities; 
NPDES States, non-NPDES states). 

(b) EXCEPTION Lisr TRACKING 

. (l) Report, by Region, the number 
of major permittees that are on 
the previous exception list which 
have returned to compliance 
during the quarter, the number 
not yet in compliance but 
addressed by a formal enforcement 
action, and the number that were 
unresolved as of the end of the 
quarter. (List municipal, 
industrial, Federal facilitie~ 
separately.) 

Yes/No 
WQ/E-7 

~· 
. .. ., 

l\UOtftDG 
!!f.SJlmc'f 

Quarterly 
(Data 
lagged 01 

quarter. 

• 

• 

Quarter!~ 
(Data 
lagged or. 
quarter.) 

• 



ACTt VITI ES 

9. Use Guidance 
Criteria and 
Milestones for 
Response to 
Noncompliance 
(continued) 

QUALITATIVE MEASURES 

WATER ENFORCEMENT AND PERMITS 

Enforcement 

QUANTITATIVE MEASURES 
IN SP~/ 
COMMITMENT? 

(2) Identify the names and total No/No 
number of major permittees listed 
in the Exception List universe 
for the previous quarter for 
which one of the following has 
occurred: 
~-I returned to compliance 
--1 not yet in compliance but 
addressed with a formal 
enforcement action 
-7f that are unresolved as of the 
end of the quarter, 
and the nunt>er of consecutive 
quarters each facility has 
appeared on the QNCR. (List 
separately: llllnicipal, 
industrial, Federal facilities1 
SNC with PEL, CS, IEL1 NPDES 
States, non-NPDES States). 

REPORT INC 
PREQUENO 

Quarterly 
(Data 
]Jlgged on 
quarter.> 
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VII.15 

"Guidance for the ·FY ·1989 State/EPA Enforcement Aqreement 
Process," date June 20, 1988. See GM-57. 





VII.16 

"FY 1990 Office of Water Operating Guidance," dated March, 
1989. Selected portions ONLY. 
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FX 1990 WATER PBOGBAMS AGENCY OPERATING GUIQANCE 

ASSISTANT ADMINISTRATOR'S OVERVIEW 

The Wat·er portion of the Agency's FY 1990 Operating Guidance 
provides national direction to EPA, States, Indian Tribes, and 
the regulated community in carryin~ out programs mandated under 
Federal water protection statutes. These statutes include: the 
Safe Drinking Water Act (SOWA), as amended by the Lead 
Contamination Control Act of 1988; the Clean Water Act (CWA); and 
the Marine Protection, Research and Sanctuaries Act (MPRSA) , as 
amended by the Ocean Dumping Ban Act of 1988. The Agency and the 
States also implement programs to protect groundwater quality 
through provisions under several different statutes. 

The Off ice of Water (OW) uses a management accountability system 
to set priorities, define performance expectations and track and 
assess EPA and State performance. This system is vital to the 
effective functioning of the Water programs because it links a 
number of organizations at the Federal and State level (and, in 
some programs, local governments as well) to a commo~ set of 
objectives and expectations when they are operating under these 
Federal statutes. The Office of Water Accountability system 
(OWAS) includes the ow portion of the Guidance, the accompanying 
SPMS measures, the ow program evaluation guide with quantitative 
and qualitative measures, and the ow mid-year Regional 
evaluations. 

During the FY 1990 mid-year review process, the Regions provide 
the ow Assistant Administrator with their projected operating 
strategy and plan for FY 1991, including an overview of Regional 
and State priorities and their relationship to national 
priorities. This is done before FY 1991 commitments are made to 
set the context for negotiation of State work programs and those 
commitments. The mid-year evaluations also provide the Regions 
the opportunity to present and discuss Region-specific 
initiatives. These initiatives are directed at correcting 
Region-specific problems that will result in significantly 
increased environmental protection or substantially reduced 
health/environmental risks. 

The ter~ State does not include Indian Tribes. The terms 
Indian Tribes, Indian Tribes treated as States, and Indian Tribes 
with Primacy are inserted after the term State where it is 
appropriate to do so. 

. 7./ \ 
-.-~- . ; - ~ 
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Act·ivities with associated SPMS measures are denoted by [SPMS] 
appearing at the end of ·the activities. Additionally, in line 
with the Agency format, activities increased.from the FY 1989. 
Operating Guidance are indicated by a plus (+) in the left 
margin, new activities are indicated by the letter (N), and 
decreased activities are indicated by a dash(-). No notation 
indicates that the level of activity is the same as in FY 1989. 

PROGRAM DIRECTIONS ANO PRIORITitS 

As a Nation, we have made impressive gains· in the battle for 
Clean Water. •Many of America's rivers, streams and lakes have 
been restored through the Federal, State, and local investment in 
science, regulatory actions, wastewater treatment. Generally the 
Nation has drinking water that is abundant and safe. The price 
for this level of quality is perpetual vigilance to ensure that 
our protection systems are maintained. Wastewater treatment 
systems must be constantly operated, maintained, and upgraded. 
New indu$try and municipa~ discharges must be stringently 
regulated. Drinking water sources must be protected, treated, 
and monitored to deal with a qrowing list of contaminants. 

Despite our progress, we have not eliminated the underlying 
causes of contamination. ·rn fact, they are growing with our. 
population and e~onomy. Habitat loss, espe~ially wetlands and 
coastal areas threatens the ecological values we are struggling 
to protect. Nonpoint source pollution remains a serious problem 
and is now attracting more Congressional an~ public attention 
because our point sources are largely controlled. The plight of 
our near coastal waters and beaches is under scrutiny by the 
Congress, press, and public. Preventing the contamination of our 
underground sources of drinking water is an increasing concern of 
Congress and the public. Clearly, our job is not done. 

Our arsenal Of water program tools and responsibilities is 
abundant and public support for our programs is strong. New 
programs like Wellhead Protection, Nonpoint Source and the 
~ational Coast~l and Marine Policy give us even greater 
opportunities to be effective through stimulating use of 
environmentally sound land management practices that augment and 
reinforce traditional pollution control approaches. 

In FY :;90 #e face the cajor challenge of maintaining the 
i~:egrit/ of our base progra~s and taking advantage of our ~ew 
=pportunities, #hile facinq substantial shortages in fundi~g. 

The progra~s ~e put· for~ard in this Guidance are ambitious. Our 
operating policy is to de~and as ~uch Federal and State 
~erfo~ance as the syste~ can geqerate, to sti~ulate increasing 
=ost-effec~iveness in carrying ~ut ~any of our repetitive t3sks, 
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to advocate c:eative work-sharing arrangements among Federal · 
State, local and private programs, and to evaluate tradeoffs' 
within 4 context of broad, basin-wide or state-wide strategies to 
address areas of greatest risk and benefit. 

Both the Clean water Act and the Safe Drinki"ng ·.water Act programs 
are largely delegated to the States: thus effective state as well 
as EPA performance is critical to achieve success under these 
laws. In addition, EPA and States are increasingly dependent on 
local governments i~ newer geographic-based water programs such 
as Class v Undergrc id Injection Control, Nonpoint Source, 
Wellhead Protectio~ .. and National Estuary Programs through 
consensus-building. This leads to some competition between 
Federal and State priorities, as well as tension between the 
decentralized structure and the n~ed for national consistency, 
which must be managed within a cl_mate of wor~-sharing and mutual 
respect. 

A sound Federal/State partnership is essential to implement 
national programs in a comprehensive, coordinated fashion. In 
1990, as a result of new and continuing demands from Federal 
Water statutes; EPA and States must take a leadership role in 
building public awareness and support to address Federal, State, 
and local funding needs in order to continue to: 

0 

0 

0 

Reduce human health risks posed by drinking water 
and protect ground-water resources that serve as 
drinking water supplies: 

Pr::.=t and maintain critical aquatic habitats, 
in::~ding wetlands, from point and nonpoint 
sources of pollution: and 

/ 

Protect and maintain the Nation's surface waters 
from point source discharges; especially hazardous 
and toxic pollutants. 

In addition, Water programs will participate in EPA's strategic 
effort to bring about a long-term shift towards pollution 
p~evention through source reduction and environmentally sound 
r~~ycling. EPA will develop its Pollution Prevention Strategy in 
1989, with each program, including Water, formulating its own 
plan in c~-junction with the States and Regions. · In 1990 EPA 
headquartE:' .·s, Regions, and States will begin implementing a Water 
Programs' Pollution Prevention Plan. 

EPA's Water progra~s will #Ork with Indian Tribes on a 
governrnent-to-gover~~ent ba~is to take all appropriate actions, 
consistent with avai:able resources,. and to assist Indian Tribes 
in improving and ma1~taining the quality of their #ater 
resources. In 1990, as EPA completes pertinent enabling guidance 
and regulations, EPA #ill place emphasis on awarding grants to 
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Indian Tribes. In this reqard, EPA will be reviewinq and 
approvinq Indian Tribe applications for treatment as States as 
required by statute. In addition, emphasis will be placed on 
improving communications with Indian Tribes and ·states to 
encouraqe cooperative working arrangements. 

A. Protecting Drinking Water Sources 

EPA and State Orinkinq Water proqrams face many new challenqes in 
1990 in protectinq drinking water at the tap and preventinq 
contamination of qround waters and surface waters that serve as 
drinking water-suppli~s. In 1990, EPA places high priority on 
States acceptinq primacy tor the.new EPA regulations, 
implementing the new program requirements, and enforcing against 
violators of existing standards. In accordance with this 
priority: 

o EPA and EPA Regions will continue to develop safe 
drinking water standar~s in accordance with the 
requirements of the. 19 .. ~ SOWA Amendments. 

o States will need to increase enforcement 
substantially, master new program capabilities, 
and adopt "new requl~tions to implement many new 
provisions of the 1986 Safe Drinking Water Act. 
Specifically,_ S~ates will be expected to: 

Enforce the first new Maximum Contaminant 
tevels (MCLs): 

Expand monitorinq requirements for volatile 
orqanic compounds: · 

Assume primacy for the new requirements in 
the surface water treatment, coliform, and 
lead/corrosion rules: 

Initiate assessments of more than 9,000 
surface water systems pursuant to the new 
treatment rule with emphasis on approximately 
4,000 unfiltered systems: 

Enforce ·the ban on plumbing materials 
containing lead and lead public notification 

· requlations: and · 

I~plement the provisions of the Lead 
Contamination control Act. 
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+ o Reqions/States will reopen permits tor organic 
chemical plants, bleached kraft pulp mills, and others 
to incorporate technoloqy-based and water 
quality-based limits based on studies required at the 
time of permit issuance, and will modify other major 
permits as needed to impose necessary and appropriate 
toxic controls. There will be more focus on developing 
limits to protect human health. (Ongoing) · 

+ o Regions/States will follow the interim sludge 
periliitting strategy by including sludge monitoring and 
existinq national sludge requlatory requirements in 
NPOES and State sludge permits. (Ongoing) [SPMS] 

o Reqions/States will implement the acRA permit-by-rule 
requirement and establish corrective action 
requirements where necessary for POTWs that are 
receiving hazardous wastes not mixed with domestic 
sewage. (Ongoing) 

N o Regions/States will prepare permit strategies 
addressing all cso discharges by January 15, 1990. 
(Second Quarter) 

N· o Regions/States will focus increased ~ttention on 
permit issuance to NPDES permittees discharging to 
marine/estuarine waters, especially to control the 
discharge of bioaccumulative and persistent toxicants. 
(Ongoing) [SPMS] 

6. NPDES Enforcement 

The goals for the NPDES enforcement program in FY 90 are to 
expand upon the success of the National Municipal Policy by 
ensuring continued municipal compliance and to increase our 
enforcement presence in emerging program areas such as toxic 
controls and sludge. Specifically, in the municipal area 
emphasis will shift from construction of facilities to improving 
compliance ot constructed ~acilities with fina1 effluent limits. 
EPA will develop a Municipal Compliance Maintenance Strategy 
which will provide guidance for identifying the cause(s) of POTW 
noncompliance through diaqnostic inspections and establishing 
compliance correction plans utilizing section 308 letters, 
administrative orders, or where necessary judicial actions. 

In support of this municipal compliance emphasis, EPA will 
increase attention to the enforcement of pretreatment 
implementation requirements for POTWs, improve 
monitoring/inspections to evaluate compliance with toxic 
requirements in NPDES permits, and increase the use of diagnost~~ 
inspections and tracking to identify and correct chronic 
noncompliance. Administering agencies will coordinate 
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pretreatment and municipal enforcement actions so that, when an 
action is taken-in response to noncompliance in one proqram, 
consideration is qiven to the other. . 

In FY 90, the entorcement program will become more involved in 
_emerqinq proqram areas. EPA will place a hiqh priority on 
identifyinq and enforcing toxic permit requirements. EPA, in 
cooperation with the States, will implement the Compliance 
Monitorinq and Enforcement Strateqy for Toxics Control. The 
strateqy focuses on inspections to monitor acute and chronic 

.toxicity; criteria targetinq enforcement responses to violations 
that pose the qreatest potential risk to aquatic life and human 
health; lab performance evaluation criteria for toxicity 
analysis; and an updated OMR/QA proqram to meet new and expanded 
needs for toxicity controls. EPA will also initiate enforcement 
of permits for combined sewer overflows and enforcement of sludge 
requirements in permits. 

Headquarters 

o. Headquarters will evaluate the use of available 
enforcement mechanisms to ensure the optimum use of 
enforcement authorities. Headquarters/Reqions will 
assess State penalty practices •. (Fourth Quarter) 

N o Headquarters will provide guidance to set priorities 
for monitoring and enforcement of sludqe requirements. 
(First Quarter) 

N o Headquarters/Reqions will revise NPOES oversight 
Guidance to establish criteria for more effective 
oversiqht of approved States. (Second'Quarter) 

N o Headquarters will provide a full ranqe of assistance 
to States and Regions to assure that PCS is being 
utilized effectively and efficiently. (Onqoinq) 

N , o Headquarters will take the necessary steps to assure 
that PCS has the elements to allow for effective 
linkinq to other information systems. This requires 
entry of latitude/lonqitude data in PCS: identifying 
other environmental information systems with relevant 
information; and desiqninq, distributinq and usinq 
specially designed proqrams to facilitate system 
linkages, data download and uploads and data analyses. 

N o Headquarters (OWEP/ORO) will expand the DMR QA program 
to include a reference toxicant to test permittees' 
ability to conduct whole effluent toxicity tests. 
(Second Quarter) 
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N o OWEP will coordinate with the Office of Municipal 
Pollution Control in th~development-and 
implementation of the Municipal Compliance Maintenance 
Proqram. · (Onqoinq) 

N o Headquarters will continue to encouraqe Reqions to 
deliver inspector traininq and ensure that both new 
and experienced inspectors receive proqram-specif ic · 
traininq. (Onqoinq) 

+ o Headquarters will work to implement the new EPA 
Federal Facility compliance Strateqy, siqned by the 
Administrator on November 8, 1988. (Ongoinq) 

Regions/States/Indian Tribes 

o Regions.and States, usinq the entire spectrum of 
enforcement mechanisms, will ensure compliance with 
all formal enforcement actions (AOs, civil and 
criminal) by trackinq cases from initiation of 
referrals to entry of consent decrees or court orders, 
and by prompt follow up action when deadlines are 
missed. (Ongoing) · 

o Regions will·provide technical support for criminal 
investigations and prosecutions in program priority 
areas. Regions shall refer to the Offi-ee of criminal 
Investigation matters involving suspected criminal 
violations, including significant unpermitted 
discharge and false reporting, or ~ther £raud to the 
Agency. (Ongoing) 

o Regions will ensure that EPA judicial / 
referrals/consent decrees and final administrative 
penalty orders contain appropriate civil penalties 
consistent with the CWA Penalty Policy: NPOES States 
will comply with penalty ~revisions in the National 
Guidance for oversight of NPOES Programs. (Ongoing) 

o Reqions/States will take timely and appropriate 
enforcement against SNC violations, including those 
involvinq toxic pollutants. (Ongoing) [SPMS) 

o Regions/States will increase the use of inspections to 
assess permittee biomonitorinq capabilities and 
evaluate permittee procedures/techniques for toxicity 
reduction evaluations. (Ongoing) [SPMS) 

o Regions/States will continue to ensure timely and 
accurate data entry of WENDB data elements for 
pretreatment and for administrative penalty orders. 
(Ongoing) 

.. _., -·} . z.~·._. 
-- ... J _, 
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. 
N o Regional enforcement statf will coordinate with Near 

Coastal program staff to determine whether enforcement 
action is required for less than siqnif icant 
noncompliance. (Onqoing) · 

N o Regions/States will monitor compliance with sludqe 
requirements in NPOES permits. (Onqoinq) 

N o Regions/States will develop and implement Municipal 
Compliance Maintenance programs for anticipatinq when 
a POTW will reach desiqn capacity. (lst Quarter) 

7. Pretreatment 

The goal is to assure that POTWs 1 fully .implement and enforce 
pretreatment controls for conventional, nonconventional and toxic 
pollutants and hazardous wastes that are necessary to protect · 
human health, the environment, and the treatment works. 
Administering Aqencies should give priority to: l) modifying the 
requirements of the approved program and NPOES permit to 
incorporate new requirements resulting from new or revised 
regulations and .to correct inadequacies identified in the 
operation~ of the POTW pretreatment program, .and 2) iden1;ifying 
those· POTWs that meet the criteria for reportable noncompliance 
and report them on the Quarterly Noncompliance Report. Where th~ 
POTW also meets the new definition of significant noncompliance, 
formal enforcement action should be initiated when the POTW does 
~ot return to compliance within a timeframe consistent with the 
def·inition. 

Administering Agencies, as they oversee local program 
implement•tion, should continue to qive emphasis to the 
following three key areas to ensure effective implementation: 

o Program Modification: Regions and States will formally modify 
approved pretreatment programs to incorporate new requirements 
or correct inadequacies. Modification and approval will 
follow the October 17, 1988, amendments to the General 
Pretreatment Regulations, and focus on the following four 
areas: 

a. Local Limits - In accordance with the 1985 policy . 
memorandum and the FY 88 Local Limits Guidance Manual, 
site specific technically-based local limits must be 
developed for each approved program and periodically re­
evaluated. 

1Throughout this section, wherever POTWs are cit~d, the sa~e 
requirements apply to Stat:es or EPA acting as Control _Authority 
in lieu of local program. 
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b. LtaAl Authority - consistent with section 403.8 of the 
Pretreatment Regulations, particularly as revised by the 
PIRT rule, POTWs, and in some cases States, will need to 
modify their legal authorities. · 

c. Control Mechanisms - Based on the FY 89 IU Permitting 
Guidance Manual, and the PIRT amendments POTWs may need 
to develop and issue stronger IU control mechanisms for 
significant industrial users (SIUs). 

d. Enforcement Procedures - POTWs are responsible for 
ensuring the compliance of industrial users with 
pretreatment standards, including taking effective 
enforcement actions within reasonable time frames. Where 
approved programs do not specify detailed enforcement 
response procedures, they should be· modified to include 
them consistent with the 1986 Pretreatment Compliance 
Monitoring and Enforcement Guidance (PCME). 

o Enforcement: Regions and States will assure that POTWs ooerate 
their approved programs and comply with reporting · 
requirements. Where POTWs fail to successfully implement 
their program as measured by the guidance on significant 
noncompliance, Administering Agencies should take timely 
enforcement action to address the problem. Where the POTW 
does not act promptly to correct the situation, formal 
enforcement action should be initiated against the POTW to· 
address the noncompliance. 

Where there is an approved program, and the POTW has not 
taken all actions available under its authority, to secure the 
compliance of the IU, action against both the POTW and the IU 
will usually be appropriate. Where EPA or the State is the 
control Authority, enforcement action should be taken against 
those !Us which have not complied with categorical standards, 
giving priority to IUs where the POTW has been identified as 
having interference or pass-through problems. 

o Data Management: Regions and States will assure that POTWs 
have in place and employ appropriate mechanisms to track and 
determine compliance rates for SIU's, using the definition of 
significant noncompliance when it is promulgated, and that 
POTWs report such data at least annually. States and Regions 
will employ PCS to· track pretreatment information and assist 
in identifying POTWs which meet the criteria for reportable 
non-compliance and significant noncompliance. Regions and 
States should also use PCS to identify the compliance of ICs 
where EPA or the State is the Control Authority. 

For State-run pretreatment programs, special attention. will be 
given to monitoring and evaluating performance. Regions should 
ensure that States are inputting data into existing tracking 
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systems as appropriate and should monitor the overall performance 
of the proc;ram to ensure that industrial users are in compliance. 

Whe.re there is no approved local program Regions/States should 
evaluate the need to develop local programs c~nsistent with 
section 403.8. 

Headauarters 

o Headquarters (OWEP) will promulgate changes to the 
NPOES and General Pretreatment regulations based on 
the recommendations of oss. (Second Quarter) 

N o Headquarters will propose changes to the NPDES 
regulations on the Quarterly Noncompliance Report to 
incorporate reporting requirements for pretreatment 
implementation. (Fourth Quarter) 

N o Headquarters will provide guidance defining the 
definition of significant noncompliance for POTWs 
which fail to implement their approved programs. 
(First Quarter) 

Regions/States/Indian Tribes 

+ o Regions/States will assess and provide technical 
assistance to POTWs as they implement/enforce their 
programs and adopt new regulations resulting from the 
findings. of the oss. (Ongoing) · 

+ o Regions/States will continue to place highest priority 
on enforcement against POTWs consistent with the 
guidance to be issued on significant noncompliance. 
Regions should continue to report all POTWs on the 
QNCR which meet the criteria for reportable 
noncompliance. (Ongoing) 

o Regions will use criminal enforcement authorities 
against appropriate industrial users with special 
attention on knowing/negligent introduction into a 
PO'rW of toxic pollutants/hazardous wastes (as defined 
by CWA sections 3ll(b) (2) (A) and 307(a); CERCLA 
section 102; RCRA section 3001: ·TSCA section 7) in 
excess of legal limits. Regions will provide 
technical support for criminal investigations and 
prosecutions in pretreatment cases. (Ongoing) 

o Regions/States that act as control authorities #ill 
implement/enforce the pretreatment program consistent 
with national.guidance, and will be ·held to the same 
standards of implementation as local authorities. 
(Ongoing) 
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o Regions/States will ensure that all approved 
pretreatment proqrams are inspected or ·audited 
annually. ·conqoinq) [SPMSJ 

+ o Reqions/States will assure that a11·PoTWs with 
approved programs for more than two years have.in 

.place and are implementing adequate and enforceable 
control mechanisms for at least 95t of SIUs. (Fourth 
Quarter) 

N . o Regions/States will ensure that approved POTWs 
implement the definitions for significant · 
noncompliance and significant industrial users as soon 
as they are promulgated. (Ongoing) 

8. NPOES and Pretreatment State Program Approval. Review. and 
oversight 

In FY 90, the goal is to further strengthen the Federal/State 
partnership by conducting effective oversight to ensure sound, 
consistent implementation of State programs, improving the legal 
and regulatory basis of current State programs, and approving new 
State NPOES, pretreatment and sludge programs. As State NPOES 
and pretreatment programs mature and as more States assume these 
responsibilities, these activities continue to grow in · 
importance. In addition, EPA will work with any Indian tribes 
seeking to administer the NPOES program as authorized by the WQA. 
Regions #ill continue to negotiate agre~ments with their States 
on mana~ing and overseeing NPOES programs consistent with the 
oversight Guidance and applicable NPOES/pretreatment regulations. 
By 1990, many of the initiatives begun in earlier years will be 
institutionalized into other documents and agreements, and more 
emphasis will be placed on follow up by.Headquarters and by 
Regions to ensure the· sound, consistent application of these 
principles and practices. 

The Regions, with Headquarters assistance, will continue to 
review State programs to ensure that current State laws and 
regulations provide adequate authority to administer and enforce 
the national NPOES/pretreatment program requirements under the 
CWA, as amended. Continued emphasis will be given to following 
up on Action Plans established by States and Regions in FY 
1988/89 to strengthen water quality based permitting for toxic 
pollutants and toxicity. 

The Regions will continue to encourage NPOES States to assume 
authority for the pretreatment program, and will continue to 
condition section 106 grants accordingly. Regions should 
accelerate efforts to encourage State program modifications for 
general permitting.au~hority, since this will be a key to 
successful implementation of stormwater program activities for 
all NPDES States. In addition, the CWA amendments are expected 
to produce increased activity with respect to State pro~ram 
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assumptions, including development of approvable State NPDES or 
other federally authorized programs to include sludqe 
requirements, and treatment of Indians as States. 

Headquarters 

o Headquarters will provide quidance/assistance to all 
Regions in conducting legal reviews, correctinq 
program deficiencies, and responding to 
litigation/administrative petitions from third parties 
seeking withdrawal of State programs. (Ongoinq) 

N o Headquarters will promulgate chanqes to NPOES 
Requlations to incorporate requirements of the Water 
Quality Act of 1987, includinq the treatment of Indian 
tribes as States, and to clarify existing requlatory 
provisions. (Fourth Quarter) 

N o Headquarters will work with the Regions to assist 
Indian tribes seeking to administer the NPD-ES program. 
(Ongoing) · 

Regions/States/Indian Tribes 

o Regions will increase their oversiqht of State-run 
pretreatment proqrams, and will take appropriate steps~ 
to correct problems where States are 'not adequately 
implementinq/enforcinq program ~equirements. 
(Ongoing) 

o Regions will continue to review/approve proqrams/proq­
ram modification requests for NPDES (includinq 
pretreatment, qeneral permits and sludqe) and review 

-and approve partial NPDES proqrams. (Onqoinq) 

+ o Regions will work with States to implement their toxic 
control action plans. (Onqoing) 

9. State Revolving Fund Management 

In the implementation of the ·state Revolving Fund proqram 
authorited under Title VI of the Clean Water Act, .FY 1990 will be 
the key to the future of the proqram. Almost 40 States· are 
projected to receive their initial capitalization qrants by the 
end ~f FY 1989 and the remainder durinq FY 1990. Most States 
will therefore be completing their first SRF annual cycle by the 
end of FY 1~90. It is crucial to the success of the·SRF program 
that EPA and the States provide ~he necessary technical and 
financial resources. This is vital to ~nsure that each Stat~·s~ 
program is developed to effectively deal ~ith municipal 
wastewater financing needs of both large and small communities .. 
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OlillXTIVE 

f\ssess toxicity control 
needs ard reissue major 
penni ts in a ti.JOO! y rnamer. 

r>.ssure NIUS permits are 
tul l y in effect arw::t 
enforceable. 

Effectively i.nplement 
:tAJroYed local pretre.atm:mt 
programs. 

Rei~-uance·of priority 
1U11icipal pennits which 
.Xllltain. interim slud:je 
:x>rrlitions. 

t:ncx:Jurage pennittil¥) 
:!fforts in near. CXld::>ta 1 
.taters. 

OFFICE Of' WATm 
FY 1990 

Water Enforcement arw::t Pennits 

Track, against targets, the nt.Jnber of permits reissued to major 
facilities durin:j FY 90 (report NPOffi States am oon-NIUS 
States separately). 

Identity the nunt>er of final permits reissued am the nunt>er 
nalif ied durin:j FY 90 that irel~e water <JJality based limits 
for toxics. Of these, report nunt>er that are Irrlividual 
Control Strategies (NIUS States, oon-~ States; report 
major am minors separately.) 

J1Jentify, by Region, the nunt>er of perdin:j evidentiary hearirg 
requests am track, by Region, progress against quarterly 
targets for the evidentiacy hearirg requests for major permits 
perrli.rq at the beginnin:j of FY 90 resolved by EPA am for the 
nmDe.r resolved by mus states. 

Track, by Region, against quarterly targets, for awroved local 
pretre.atm:mt programs: 1) the rn.unber aldited by EPA am the 
numer aldited by awroved pretreabnent States; arrl 2) the 
ru.mber inspected by EPA arrl the rn.unber inspected by States. 

Track, against targets, total numl.Jer of permits issued to 
/ 

priority slud:je facilities containin:j slld]e oorditions 
neoessacy to meet the requirements of CWA section 405(d)(4). 

Identify the number of pennits reissued in near CX>aStal waters 
(report separately: Nl.J()ES States arw::t non-NPOES States). 

WJ-12 

WJ-13 

WJ-15 

wtrl6 

OW-30 
3/89 

Q 1,2,J,4 

Q 1,2,J,4 

Q 1,2,J,4 

Q 1,2,J,4 

Q 1,2,l,4 

Q l,2,3,4 



OFFICE OF WATER 
FY 1990 

Water Regulations andStandards Definitions 

WQ-6 Nonpoint Sources (cont.) 

This measure begins the process of shifting the nonpoint source management and control program from 
the development stage in FY 1989 to implementation. Because the long-term focus of the nonpoint 
source program·is on watershed and site-specific clean-up projects, this measure will be modified 
in FY 1991 to pJace highest priority on identifying and tracking major watershed and site-specific 
nonpoint source pollution control programs and projects. 

WQ-7 Indian Tribe Program Grants 

This measure assesses Agency progress in awarding CWA program grants to qualified Indian Tribes as 
required by the WQA of 1987. Specifically, it tracks (by Region) the number of Indian Tribes 
qualified to be treated as a State, the number of Tribes that submit grant applications, and the list 
of Tribes that receive CWA program grants (include major activities and funding sources). Describe 
Regional procedures for reviewing and ranking Indian Tribe grant proposals and for evaluating 
performance. 

' 

OW-29 
3/89-



OBJECl'IVE 

Achieve ard maintain high 
levels of catpliaoc:e in the 
~ program. 

OFFICE OF WATrn 
FY 1990 

Water Enforoement ard Pennits 

Tradt, by Region, the nunt>er of major pennittees that area: on 
final effluent limits ard not on final effluent limits (list · 
sPparately: nunicipal, irdustrial, Federal facilities; NPOES 
States, non-NPO&'i States). 

SIMS CDDE 

WJ/E-4 

Track, by Region, the nl.Drber ard percentage of major penn.ittees w:)IE-5 
in significant noncarpliaoc:e with: final effluent limits: 
CXXlStruction sdledules; interim effluent limits; reporti.rq 
violations: pretreablent inplementation require11e1ts (list 
separtely; nunicipal, i.Irlustrial, Federal facilities; ~ 
States, oon--NPCE; State). 

Identify, by Region, the nunt>er of major penn.ittees in '1Q/E-6 
significant noncarplianoe on bolo or rore oonsec:utive ~ 
without retumi.rq to curplianoe or beln:J ad1ressed by a fomal 
enforcement action (persistent violators). Of these n.mt>ers, 
identify ~ many are in significant noncn1pl ianoe for three 
quarters am hcM many far foor or rore quarters. (Report 
separately: nunicipal, in:lustrial, Federal). 

Report, by Region,· the number ot major permittees that are on '1Q,/E-7 
the previous exception list which have returned to ~lianoe 
durin} the (J.lart.er, the nuntier not yet in cxmplianoe but 
ackiressed by a formal enforcement action by the (JKR cx:npletion 
data, an::I the ntmt>e.r that were wu:-esolved (not returned to 
ttmplianoe durin) the quarter or aaJtessed by a formal 
enforcement action by the QNCR cnipletion date). (Report 
separately: 111J11icipal, irdustrial, Federal facilities). 

OW-31 
3/89 

Q 1,2,3,4 

Q 1,2,3,4 

Q 1,2,J,-4 



Achieve arrl maintain high 
levels of CX11plianoe in the 
NPIE> program. (oon~irued) 

Effectively enforce the 
pretreatment prOJram. 

OfFJCE OF WA'T'm 
FY 1990 

Water Enforcement arrl Pennits 

Report, by Region, the total llUllber of (a) EPA Administrative 
Q:mplianoe Orders am the total ruber of State equivalent 
actions issaaed; of these report the n.miJer issaaed to RJIWs for 
oot illplementirq pretreatement; (b) Class I am Class II· . 
prqx&d administrative penalty orders issaaed by EPA for NPmS 
violations am pretreabnent violations; am (c) Administrative 
penalty orders issaaed by States for mus violatioos ant 
pretreatment violatioos. 

Report, by Region, the active State civil case docket, the 
oonber of civil referrals sent to the State Attorneys General, 
the l'lUllt>er of civil cases · filed, the n.miJer of civil cases 
ooncbded, am the number of criminal referrals filed in State 
courts 

w:)/E-8 

~E-9 

Identity, by State, the number of fOJWs that meet the criteria ~E-10 
for reportable 110nCC11plianoe (RNC) arrl tract by State the 
number of rorws in that Wliverse where action taken either 
resolved or established an enforoeable sdledule to resolve RNC. 
report separately by State for eadl actioo taken: tedlnical 
assistance, penn.it/program roodification, or formal enforoement. 
Report, by State, the CX11plianoe status (RNC, resolved peniilq, 
resolved) of each R1IW in the universe as of the erd of the 
year. 

OW-32 
l/89 

Q 1,2,l,4 

Q 1,2,l,4 

Q 1,2,l,4 



Identity cxmplianoe . 
prct>lens am guide 
corrective action tllr'outl 
inspections. 

OFFICE OF WA'IW 
FY 1990 

Water Enforcement atP l>ennits 

Tracie, by Region, against tarqets, the nunt>er of major 
permittees inspected am least once (oatbine EPA am state 
inspections am report as one nunt>er)~ 

.. 

WJ!E-12 Q 1,2,3,4 

OW-33 
3/89 



' .. 
• ... ,.. ~ 

I.. .\ c; 
OFFICE OF WA'l'ffi 

FY 1990 
water Enforcement ard Jlennits Definitions 

~ 11/12 ~rmit Rei~; To>Cic Jlennits 

lhe Wliverse for measure WJ-11 is the total number of major permits with expiration dates before Octdler 1, 1990, 
aoex>rdirq to FCS data an Octdler 10, 1989 (i.e., the number of major permits that have or will expire by the en:i of F'l 
90). Measure "'J-11 is the total l'lUDtler of major permits issued with issuance dates (i.e., date signed by permit 
authority) durirq FY 90. Status as of the close of each quarter will be taken fran PCS an the loth of the oonth 
follCMirq the erd of the quarter. 

MeasUrc \\Q-12 is all pennits (major aid minor) that inclu:ie water quality based limits on specific dlemic.als or whole 
effluent toxicity ard with issuaooe (nalification) dates (i.e., date signed by EPA or State permit authority) durilq F'l 
90. ·Of those permits, the llUllD!r that are ICSs is to be identified. 'Ibis measure deals only with final permits; 
haw'ever, because ICSs may also be draft permits with a schedule for final issuarre, this nl.Dlber of ICSs will oot incbde 
al'l ICSs. ~12 is specifically designed to count water quality-based permits issued in FY 1990. ICSs are a subset of 
this Wliverse. Since "limit" is specifically designed to exclwe permits which only inclUde nali.toril¥) requin:ments, 
such pennits 1ro0Jld not be oounted as ICSs. · 

A water quality-based permit limit is a limit that has been developed to ensure a disdla11;Je does not violate State water 
quality starrlards. Such limits are expressed as maxinum daily ard average JOOOthly values in Part I of the NPlm permit •. 
lhey can be expressed as ooncentration values for in:lividual chemicals ard/or pollutant paraneters such as effllient 
toxicity. Effluent toxicity can also be expressed in toxic limits. Ll.mits should be reflective of data available 
t:hrolql water quality-baserl assessments arrl should protect again.st i.npacts to aquatic life an:l human ~1th. 

As a matter of policy, EPA ra:Janis the new statutory requirements to oontrol point sources as -a oarponent .of the of¥JOinJ 
national program for t.Oxics control. In the national toxics oontrol program, all kncMl prd:>lems due to any pollutant 
are to oo controlled (usirq both new ard existirq statutory authorities) as soon as possible, givin) the saioo priority · 
to these controls as for controls where only 307(a) pollutants are involved. Known toxicity problems inclwe violations 
of any applicable State muooric criteria or violations of any applicable State narrative water quality starrlard due to 
any pollut:.dnt (includinJ chlorine, anvnonia, arrl whole effluent toxicity), based upon ambient or effluent analysis. 
states anJ l<t$Jions will continue to issue all remainir¥] permits, includin:] those requirirq the ex>llection of new water 
'JlktU ty d.JLa where existinC) d<.1t...a ..are inadequate to asses::> WJ coooitions. 

OW-34 
l/89 
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OFFICE Of WA~ 
F'l 1990 

water &tforc:uerit ard ~nnits Definitim; 

Perfonnanoe E><Dectatian: '1he goal of the State an1 EPA NAE> program is to have reissued major arrl minor peraits in 
effect an the date the prior permit e>q>ires. Pennit applications are due an1 shw.ld be acted upon durin} the last six 
lllJllths of a permit's term. Host States am Regiom, should be able to reissue 100\ of their e>q>irin} major pend ts . 
except where WUiUal, OC11plex aid diffirult issues prevent timely pemit reissuaooe. 

Regiaial qJarterly·reports for these measures will be n!p>rt.ed t.a the Director of the Office of Nater 9\foioement am 
Penaits. . 

Ml 13 EVidelJtiary Hearims 

1he tenn "evidentiary hearirq" is meant· to en:xmpass not only EPA issued pennit anieals pirsuant to 40C'm 124 bit also 
any mus State issued permit ~ls (\lttlethe.r adjldicatory or oon-adjldicatory in nature). '1he meaninJ iR::lldes any 
ard all administrative awectlS to pem.it oorditions for major facilities, \ttlether the a(tl&l)S stay or do not stay penlit 
cxn:litiC11S. EVidentiary heari.rqs for EPA issued peraLits are not QORSidered to be perdirq if they are an ~J to the 
Mainistrator as of the begimirq of FY 1990. 

An evidentiary hearin:J should be regarded as resolved Ol'Xle a final decision has been issued, a negotiated settlEllBlt has 
been reached, or the aweaJ of an initial decision has been denied. 

0gfonnanoe Expectation: EVidentiary hearin;Js shaJ.ld be. resolved as e>epeditiwsly as possible. 'lhe tarqet should 
reflect resolution of all perdin;J hearirqs. Altholql the measure is intemed ta nn.ce the. backlog of ~in} heariB}s, 
consideration shoold be given to new hearin}s requests IMde durin) FY90 that have priority aver perdin) requests. Sldl 
requests may be counted against cx:nnibnents where they are priority cases (based on Regiaial/State evaluation) • 

. hQ 14 Pretreabnent Aldits ard Inspections 

A local pretreabnent program audit is a detailed on-site review of an approved program to determine its adequacy. 'lhe 
audit report identities needed nroifications to the approved local t>rcqram ard/or the IUIW's NAE> pennit to address any 
probl~. 1he audit includes a review of the ·substantive requirements of the proqram, includir¥J local limits, to 
enstu-e 1u·ott..>c..:tion aq.iinst p.I~•s tJ1rnuqh an1 intertc.~rence with tre.atment work!> .ull.J Uie metJ1ods of sludqe disposal. 'Ille 

OW-35 
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OFFICE OF WATm 
FY 1990 

water f))formneot ard Permits IEfinitions 

auditor reviews the procedures used by the IUIW to ensure effective i.nplementation am reviews the qaatity of loali 
pennits am determinations (&Udl as illplementation of the oaM>ined wastestream fonula). In additim, the audit 
includes, as one oarponent, all the elements of a pretreatment ocapliaooe inspection (PCI). 

In certain cases, oon-pretreabnerlt States will be allowed to OORiuct audits for EPA. If a non-pretreatment State hiss 
the experieooe, trainin;J, resairoes am capabilities to effb..tively oorduct audits, these audits cwld be ownted. A 
determination of whether a non-pretreabnent State ooold ooniuct the audit for EPA will be worked mt beb.een EPA Rl am 
the Region dui.in:J the cxmnibnent negotiation process on a case-by-case basis. . · 

'lh0 pretreatnent oarplianoe inspection (rel) assesses IUIW oarplianoe with its awroved pretreatnent program am its 
NPOES pennit requirements for inplementation of that program. 'lbe dleck.list to be used in oorductinj a PCI asscsses·the 
roiw•s cxmplianoe mnitori.rq am enforoenent prcqram, as well as the stab.is of issuaooe of oantrol medlanisms am 
program nvdifications. A R:I nust include a file review of a sanple of i.lrlustrial user files. Note that. this measures 
tracks 11CXJVerage11 of awroved pretreatnent programs, not the l1l.Dltler of aldits or inspections oarducted, which may be 
greater than the llLlllber of programs since sane program may be·in.spected/audited mre than once a year. 

Perfonnanoe Expectation: At a mininum, aldits should be pertonned at least once durin:) the term of the roiw•s permit. 
Althcu:jh an aldit inch.Kies all the elements of a FCI, as one oarponent, the activity should not be cnmted as both an 
audit aRi a PCI; it shoold be ca.inted as an audit. ln any given year, all rolWs that are oot audited shalld have a PCI 
as part of the rootine NPOES. inspection at that facility, i.e. aldits plus inspections should ecpal 100 percent of 
awrovec:t roIWs, except where mitigatin) cira.J116t.ar£les prevent this (mitigatin:) circumstances will be awroved durin:} 
negotiation prooess). For purposes of reportiBJ, both aldits am pretreatment oarpliarre inspections Shoold be lacJ)ed 
by one quarter, i.e. saioo as NPOfS inspections. Also, where both an aldit ard an inspection are OOl"d\lcted for a roiw, 
for purposes of ooverage, only that aldit will be oounted. 

MC15: Sludge Pennittirn 

Priority sludge facilit.ies are: 1) pretreaboont rol'Ws; 2) roIWS that incinerate their sludge; ard 3) any other roIWs 
with known or s~--pected problems with their sludge quality or disposal practices. Pretreatment roIWs am roIWs that 
incinerate s~udge may be considered to be non-priority if such decision is supported by information shoWiR) no cause for 
concern. 'lhe sludge corditions are to be incllded in pennits as the NPOES peni. ·xpircs ard is reissued. 'Ihe .sllrl]e 
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cxniitions may be inx>rporated in another permit (such .. a permit issued w'der the Clean Air Act, or a state penait 
pirsuant to an agreenent between EPA aRi the State) ard refereooed to the~ permit. 

'9-16: Near Olastal waters l\:J.1.Uttirg 

In aexx>rdanoe with EPA• s near coastal waters initiative ard t.he Marine Ibli c · , , Regions with coastal dischargers will. 
al• ···lerate actions for reissuin) ~..nni.ts to these facilities. f, near coastal water is one with measurable salinity ard 
tidal influences. ~ts shalld : · Mlt.aiJ, water quality based limits based on availaLle ~-teload allocations am shalld 
be analyzed for persistent, biooonoentratable toxicants. EPA's Pennit Writers Guide for Marine am F.stuarine waters 
shcW.d be followed.· 'Ibis measure in:::llQ!s all expired or expiri.Jg permits (major am minors) reissaaed in FY 90 (not 
nWJdifications). 

bQ E-4/5 mus egrplianoe 

A facility is ronsidered to be on final effluent limits when t.he pennittee has oaipleted all neoessarv oonstruction 
(irclldin} all start-up or shakedown period specified in t.he pen1dt or enforcement action) to adli~"' he ult unate 
effluent lwtation in the pemi.t reflect.in) seOOrdary treatment, BPI', l:il\T, or nore stri.Jqent limitations, such as 
State required linlitations or water quality based limit..itions, or limitations established by a varianoe or a waiver. A 
facility on a "short-term" scti·~tule (one year or less) for oorrections such as m1pusite oormctim plans, where. 
CX11plianoe can be adlievecl t.hnu;Jh ilrprovecl qJeration am maintenance (rather tllan oonstruction) is CUlSidered to be on 
final effluent limits. A facility is reported to be in significant nonoaaplianoe with its final effluent limits when it 
exoeeds the criteria for wu-esolvecl significant noncatplianoe touro in the CXilt>inations of violations: 

-- final effluent limit 
- CX11pliance schedule {Short tenvnon-construction) 
-- final effluent limit am cxmpliance sdledule 
-- final effluent limit ard reportin;J requirements 
-- final effluent limit, cmpliance schedule ard report.in:} requirements 
-- cmplianoe schedule ard reportin) requirements 

A 1 acil ity is reportci' to be in signi1 ieant noncompliance with its reportin} requirements when it exceeds the criteria 
for unresolved signit.i...:ant noncaiplianoe for reportin:J.violations only. 
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• 
A facility is reported to be in significant ooncx:upliaoc.e for failure to CXITply with pretreatment inplementatian 
reqiirements when it neets the criteria identified in the guiclaa'loo def inin:J significant nonocmpliaooe for pretreatment 
inplementatian. 

A facility is considered to be "oot on final effluent limits" if the permittee does not meet the definition of a 
"facility on final effluent limits" or when a pennit, court order/consent order or an Administrative Order requiie 
oon.struction sudl as for a new plant, an acklition to an existi.n:J plant or a tie-in t.O anothei facility. A facility is 
reported to be in significant OOllCCllpliaooe with its oon.struction schedule when it ex.aMris the criteria tor WU"eSOlved 
significant nonccmpliance violations of: 

- ~ion scbedule 
- oon.struction scbedule am interim effluent l Uni ts 
- oon.struction scbedule am reportinJ requirements 
- construction sdledule, interim effluent limits am reportin:J requirements. 

A facility is reported to be in SNC with its interim effluent ·limits when it exceeds the criteria for unresolyed SNC . 
violations of: 

interim effluent l Uni ts 
' interim effluent limits am reportin:J requirements 

A facility is re(X>rted to be in SNC with its reportin:J requirements when it exceeds the criteria for WlreSOlved SNC 
violations of re(X>rtin:) requirements only. 

Major P.L.92-500 pennittees are tracked as part of the major nunicipals. 
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nnal enforcement- actions against oon-federal pennittees locllde any statutory remedy sudl as Federal Mministrative 
der or State equivalent action, a jldicial referral (sent to tt:)JOOJ/SAG), or a ooort awroved CXJnSent decree. A 
ction 309(g) penalty administrative Order (AO) will not, by itself, count as a formal enforcement action siroe it ally 
sesses penalties for past violations ard does not establish remedies for oont.inrln:J normwplianoe. Unless t.he 
cility has returned t.O cxmplianoe, a 309(a) cxmplianoe order shalld aocxupany the 309(g) penalty order. Formal • 
foroesNmt actions again.st federal pennittees i..ocllde Federal Facility carplianoe Agreements, dnoanentin) the disprt:.e 
d to~in:j it to Headquarters tor resolution, or qrantin:j them Presidential exemption • 

. E-8 Administrative Orders 

adquarters will report EPA Administrative Cmplian'.)e Orders (AOs) ard State ecpivalent actions frcn RS. All NJs DUSt 
. entered into ro> by the 2rd update of the new quarter tQ be CXlJJlted in the report. (Inell.de: Kl1W iaplementatiCll 
pe pretreatneit AOs; ru NJs wrler pretreabnent section 2(a)). 'lhe rudler of prq>OSed EPA administrative penalty 
ders shatld be tracked by Class I ard Class II. For State-issued orders, prq>OSed or initial orders shwld be oounted 
ere there is a two step process (i.e. , piqlOSed ard final) • 

1 E-9 Referrals 

ie active GclSe docket consists of all referrals rurrently at the State Attorney General am the nmtJer of referrals 
led in State Court. A case is concluded when a signed consent decree is filed with the State en.art; the case is 
smissed hy the State c.ourt; the case is withirawn by the State Attorney General after it is filed in a State ewrt; or 
ie State Attorney General du.:lines to file the case. OEXM will report the same data for Federal referrals; state 
!~errals will be reported to the Regions • 
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UI'E: . For SIH.5 report the l1UllilE!r only. As part of ~. report both the llUl1iJer arrl the name arrl the n.mtler of <pll"t.ers 
:he facility has been in SNC. 

\.lso, the name list ~ be sut:mitted with the nuniJers; only the fact sheet, with justificatioo, will be reported' t7)' the 
l5th day of the begi.nrtlnJ of the next quarter. In regard to all major perm.ittets listed in significant l'D'aXllJlliaroe oo 
:he ~ly Ncn:ntplianoe Report (<JG) for any quarter, RegionsjNPOES States are expected to ensure that these 
facilities have returned to oooplianoe or have been addressed with a fonnal. enforcement action l7f the permit authority 
1ithin· the followi.R] quarter (generally within 60 days of the em of that quart.er). In the rare cira.mstaooes where 
formal enforcement action is not taken, the administer.in:J ~ is expected to have a written record that clearly 
justifies why the alternative action (e.g. ,enforcement actioo, perm.it m:xUfication in process, etc.) was DDre 
1wropriate. "4iere it is a(tlarent that the State will not take awropriate fonnal. enfotOB1ient action before the eni of 
:he follow.in:J quart.er, the States should expect the Regions to do so. 1his translates for Exceptions List reportin:J as 
follows: · 

~oeption Lists report.i.RJ involves tracJc..iRJ the CX1Tplianoe status of major pe.rmittees listed in significant 
lORXllpl.ianoe on two or nore oan.secutive ~ withoot bei.R] aQ:lressed with a fo:mal enforcement action. Report.in) 
>egins on January 11 1990 based on perm.itt.ees in SNC for the ~ erd.in;J June JO, arrl Sept.alt>er JO, that have not 
.l0ell addressed with a formal enforcement 'action by Novent>er JO. Regions are also expected to ocriplete ani sutnit with 
.:heir Exception List a fact sheet whidl IJCOVides adequate justification for a facility oo the Exceptioo List. '1be fact 
iheet shc1tld be subnitted by the 15th day of the beginn.in;J of the next quart.er. After a perm.ittee has been reported as 
:etumed to OC11plianoe or addressed by a fonnal. enforoement action, .it should be ch:~ fran subsecp!nt l.ists. 

lepe>rtin] is to be based on the quart.er reported in.~e ~(one quarter lag). 

~turned to <X1Tpliance (refer to the QNrn Glidance for a nore detailed disaJSSion of SNC arrl SNC resolution) for. 
~ception List facilities 'refers to cx:rrpliance with the perm.it, order, or decree requirement for whidl the pe.rm.ittee was 
>laarl on the Exception List (e.g., same outfall, same parameter). c.oq>lianoe with the cxntitions of a formal 
~foroernent action taken in response to an Exception I..ist violation COWlts as an enforcement .action (rather than return 
to cx:>nplianoe) unless tl1e requirements of the action are corrpletely fulfilled aR:l the perm.ittee adlieves absolute 
compliance with penn.i t lim.i tat ions. 
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:utpliaree EValuatioo Inspectioo (CEI), O::llpliaree Sanplin:.J Inspectioo (CSI), 'lbxic Inspection ('!OX), Biaarl.torin) 
;pectian (BIO), PerformalD! Aldit Inspection (PAI), Diagnostic Inspection (DIAG), or Reoomaissance Inspectim (RI). 
::onnaissaooe Inspections will only count toward the cx:mnitment when they are done oo facilities that meet the 
Llowin} criteria! · 

1 'Ihe facility has oot. been in SNC for any of the four quarters prior to the inspection. 

1 'Ihe facility is oot a primary irrlustry as defined by 40 cm, Part 122, AR:>eniix A. 

1 'lhe ·facility is not a nunicipal facility with a pretreabnent program. 

mii.tments for major pennittee inspections shmld be quarterly targets ard are to reflect the nmt>er of major 
:mittees inspected at least Ol'O!. 'Ihe universe of major pennittees to be inspected is defined as those listed as 
jars in l-C>. tt.lltiple inspections of one major pennittee will CXIWlt as only~ major permittee inspected (however, 
L nultiple NPOES inspections will be inch.rled in the cnmt for the reasure that tracks the total rutJer of all 
>peetions, see next paragra(il). · 

• 
• 

.! measure for tracki.rq total inspection activity will not have a ccmnitment. CEI, CSI, '!OX, BIO, PAI, RI, ani DI.AG of 
;or arrl ma¥>r pennittees will be ownted. Pretreatment inspections for ros ard IUlWs will be OaJnted only toward 
~treatment .inspectioo oamli.tments. Mul.tiple inspections of one pennittae will be ooonted as separate inspections: 
nmaissaooe Inspections will' be OaJnted. It is expected that up to 10\ of EPA resouroes will be set aside for 
itral inspections of miror facilities. 

m oorduct.in:} inspections of rol'Ws with awroved pretreabnent programs, a pretreatment inspection cxmponent (rel) 
::W.d be added, us.in:} the established OCI checklist. An mus inspection with a pretreabnent cxmponent will be 
mted towaid the cxmnitments for majors, ard the OCI will ooont tpwanl the oannitment for IOIW pretreatment 
;pections. ('Ibis will be autanatically ealo.llated by PCS.) Regions are encouraged to oontirue CSI inspections of 
LWs where appropriate. Irrlustrial user inspections done in cxmjunction with audits or Fels or those done iniependent 
roiw inspections will be rounted as IU inspections. Trackin) of inspections will be doile at Headquarters based on 
~ievals ·tran the ~t Compliance System (KS) accorclin:j to the followin:J sdledule: 
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W) E-10 Reportable Noncxl!pliarpe 

Regions an::t;or stateS shalld aR>lY reportable noncarplianoe (RNC) criteria to all awroved IOIW pretreat:n!nt programs at 
least twice between July 1989 ~ Jtme 1990. All reportirq shruld be a sunmary of infonnatioo that is listed an:1 
up:iated on the ·~ on a quarterly basis. 

Report IUIWs in me by EPA State (mn-pretreabnent State) or pretreatment State. Refer to the ruidame for Reportin:J 
ard'Evaluatin;J IUIW NaooaTplianoe with Pretreabnent Requirements (Reportable Noooc.11plianoe Q.lidaooe) for a definitioo of 
reportable roncniplianoe by pretreabnent roiws. 1be seoorrl quarter report shool.d incllde the nmt>er of roJWs that met 
RNC between July ard DeoeJli)er 1989. If a roIW was identified as RNC befo~ July, 1989 and still meets the ·criteria, it· 
shool.d be en.mt.eel on the sec:x>rd quarter report. For the fwrth quarter report inclme roIWs in RfC between Jan.my ani 
Jtme 1990 ard IUIWs reported for the secxn:l quarter that were not resolved or resolved perdinj. credit is given for any 
of the three actions, listed in the measure, that resolves RNC (i.e., results in resolved pen:lin;J or resolved stab.ls). 
However, if technical assistaooe is the chosen awroach, a schedule for ocq>lianoe shcW.d be established. If the 
sdledule is 90 days or lan}er, it shruld be incorporated into an enforceable docunent. ad of year ex11pliMK::e status 
shculd be reported for all roIWs that were identified as RNC between July 1989 am June 1990. Report the total nmiler 
of rorws that are considered reportable oonoarplianoe (RNC), resolved perdinJ (RP), or resolved (RE) as of the final 
report. roIWs that are in CXJtplianoe with enforceable administrative or jldicial sdledules to resolve RNC as of the 
final report date shruld be camted as RP. 

\«> E-11 Pretreat:Joont Refer:rals 

'lhe active case docket oonsists of all referrals rurrently with the State Attorney General ard the nmt>er of referrals 
filed in state crurts. OEX:M will report the same data for Federal referrals; state refen:als will be reported to the 
Regions .. 

Wl ·E-12 Inspections . 

As the inspections strategy states, all major facilities should receive the awropriate.type of inspectioo each year.by 
either EPA or the State. As part of the NPDES inspection, verification of sludge management practices shruld be 
a>muct.eQ as appropriate. EPA am States collectively conmit to the number of major perini.ttees inspected each year with 
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July 1, 1989 thra.qh Sep. 30, 1989 . 
July 1, 1989 thra.qh Dec. 31, 1989 
July 1, 1989 thra.qh March 31, 1990 
July 1, 1989 thra.qh JWle 30, 1990 

RFIRIEVAL Dr\TE 
'Ihe First w~ day 
after the seoord . update in: 

Jan. 1990 
April 1990 
July 1990 
Oct. 1990 

'Inspections may not L. entered into PCS Wltil the inspection report with all necessary lab results has been ocmpleted 
ard the inspector's reviewer or supervisor has signed the cx:mpleted 3560-3 fom. 

~ Sltf> cruy tracks the runber of major permittees inspected. CMAS tracks the rud:>er of inspecticn;. 
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Municipal fUllution COntrol 

Trade, by Region, progress against quarterly targets for (1) 
net wtlays for ooobined construct.ion grants an:t SRF, (2) net 
wtlays for construction grants, an:t (3) net outlays for State 
Revolvin) l'\u'¥i (SRF) PI'CXJlGlll• . 

Trade,. by Region, proJress against quarterly Regional 
Headquarters targets for the number of States, by name, whidl 
have been awanied an SRF capitalization grants (a.mulative bf 
quart.er). 

1anagenwmt of on-goinj Trade, by Region, prtXJreSS against quarterly targets for the 
bnStruction Grants Program nt.miler of step 3, Step 2+3, Step 7, Marine m> am PL 87-660 

projects administratively cx:upleted. 

WJ-8 Q 1,2,3,4 

Wl-10 
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4. Improve 
Quality and 
Timelirw!.iS of 
Enforct~1111mt 

Respon:.;es 
(cont inu1~d) 

WATER ENfj Mt. .. 1• AND PERMITS 

Enforcement 

QUALITATIVE MEASURES 

(M) What is the level of coordination 
between the NPDES States enforcement 
program and the state Attorney 
General's Office? Are there 
established procedures for 
coordination and conununication? If 
less than satisfactory, what steps is 
llw State taking to improve 
coordination? Are State AGs generally 
f ilinq Cdses within the goal of 60-90 
clays? 

(N) Havu the Region and approved 
States negotiated a basis for Regional 
evaluation of the States• penalty 
i>rogram, including identification of 
sanctions which might be used in lieu 
of penalties and the documentation 
which must be maintained by the State 
for review? Are States complying with 
the provisions of the agreement on 
penalties? To what extent are States 
Cdlculating economic benefit? Arc 
States seeking penalties in the 
majority of cases? Are States 
getting the penalty·amounts they are 
!>t•C,!k ing? ... L ~ ........... r•'"'~c.:>~ 1.u .-.L~ ... ,..,. ''" 

(0) What problems is the Region 
1mcountering in assessing penalties 
u~ing the CWA Penalty Policy? Is the 
Hcgion experiencing problems/delays 
with Headquarters reviews? Explain. 
Cs the Region generally getting the 
penalty amounts identified in the 
referral? What improvements could be 
made to the review process to speed up 
the referral process? 

QUANTITATIVE MEASURES 
IN SPH.S/ 
COMMITMENT? 

REPORTING 
FREQUENCY 
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State Statutory 
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4. Provide 
Ufec:eive 
Ollersigttt Of 
~NP!ES 
State Plogzw 

Office of Aacr. .. ~mse1 
pareici;ate ir. : .1.aws? In 
What ~ DD t.. ~icipau 
in tl'le process c. .!Ct.in; 
seaees for nwiw ;,,: - malcin; 
c:a!lllitnnc.s? DD they fOllCW 
throU;h with their \IOrlC? In a 
timly manner? lU'e priorities 
a problt111? If so, l1cW are 
c:a1flic:u resolve? 

IC l tlces tr. Reqim haY9 a 
ro:inl Ndmlisn for lMmin; 
Of dlan;as to StaU l...s arl1 
regulations? If so, dll9Crille 
tna process. 

<A> ~ probl- haV9 arism. 
in tne dilvelopnmt of D'JV'State 
~ ar;rwau? !bl are tlW/ 
resol\1'81? Are tnere any 
pareic:ular elennt.S of national 
policy and quidanee en State 
overview that llave been 
di ff ic:u.J. t to 1..i;>lerett? co all 
tl1e aqreelll!!l'ttS include 
pr'Ollisions for EPA evaJ.uaticn 
of State penalty p~ices? 

<A> '1\:> wnat ~enc nas the 
Reqicn iq)lenntm the 
"Q.Udarce en ouersi9"t of~ 
Progu11e•? 

<Bl roes the R8;Jicn carry cue 
a proqrm ot regularly 
sdmiled &SseSSll8ltS Of 8!d1 
~ NP!ES State to assure 
the ~ ot aut?Xlrities, 
fundin; and statfin; and to 
assure a dala\straud ability 
to set pro;rall\ priorides an1 
ett~ively ~lennt tne ~lP!ES 
program? "'1at is t11e frequen­
cy; WflD is irM>l\1'81; and new is 
it dane for eacn del89Ea:1 
State? :..'tl.n is the nature and 
-:.~ of !ol!.OJ-up? ::ices this 
~~.c!l.lde idemi!ic:at~on ot State 
:-.eeds and ;iroti!er.15, ~:al!.:at~cn 
o: ;:ier:or:!lar.ce .!.""I:! ;i~c:-.i; ot 
-:.ec:..>:n~cal lSsistar.ce? 
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<Cl Haw frequem.ly dc8s Ula 
Reqicn anlUr:t i'Gl. ?!Qt and 
"G'GlS? Haw :razr{ per:!lits/ 
pw;tams are reviewed? HcW 
:nany 1:DISU'ial per:nits an1 
wnat indusU'ial caeqories? 
HC1W a&n'f :rmicipal per.nits? 
HcW are results providal ca 
StateS am deSCril:le new llegicn 
verifies~ Cl» 
prabl81Vdaf1Ci..:Y i.S 
corrected. 

<DI D:leS oversic;hl: of seau 
c:aztiliane• :raUton.n; i.nelu::le 
an &SMSSWIC Of !WW 
tmd.C/taXic:iey llCl\itorin; 
r8q\:..: ~ '!lnlnt.S? ooes t:w Ml)im 
c:nac:." :..":a St.ates c:aztiliance 
insi.::um ~iviey ·.n.th 
panic:u.l.lr ~is en toxic 
~lell'S? 

tEI ;,;tiere cr.e preereacett 
program is run by ::-.a State 
1 i.n ·.ino1e or in part> • l1CW dce5 
tr.a Reqlc:n Ol/9?"11811 C.":e 
perfor:ftl!R:• Of t?"A St.ate? Does 
c.":a Reqic:n's r&Yiaw U1Clude an 
IMlluatic:n of 189al autB)ri­
c:.es. proc:e=res. ;:enamel and 
flln1in;? 'tl\&t correc:o::.. ._. 

., ac-:1cns are '!.alc8n co C:On'CI: 
:.~fie da:fici.en::.es? 

'.Fl !ICIW .ue !.06 qnms and ::-.e 
·..orl< proqram C:SV.lc:pnent 
~recess used to assure 
.atfec:ti'.it ~lel!BlUt!on ot 
:l""-ES SUte proq?'l:IS? :..-r.at 
~.!orca!81t md ;::er.:o.i:tin; 
?r:.or:ty ~eas ic:ent:.!ied in 
~.e :r ~ :"pe:-ac:..-.q ~:.Qz-.ce 
1:9 .;pee::.: i::J.::;· lCC:'9SSEC~ 
.·:r . .:.:."": :.-.es J.:9 :-.c: ll".d ··~~ 



l. L""lm&\t 
COr:'ectlY9 Action 
~nma'ltS 
<c:ominuadl 

ROA llctivities for NPtES racilities 

aw rp.T+VE MQSiBES 

!"I Has the ReqiCIVSt.ate 
updata1 their inform£ion on 
POlWs who ra::ei '119 nazardcus 
wa.steS by dlldic:atm pipe or 
manifested hazardcus waste 
delivered by trUCk or rail? 

(8) \tl\at iS tlW status Of ~ 
3007 informaticm 9&Ulerin!1 
letters? 00 any rBMin to ll8 
issuad by El'JVStates to 
muc:ipalities? 

IC l lotlat is the status Of PCllW 
notific:aticns rer:eivm an11 
reviawa ~l-..:1? 

!DI ff&s tlW Rel;JiCIVStaU 
establiSIWd a~ permit by 
rule for each subject E'01'W? 

(£) How :nany POlWs ~ 
rec:ei vin; l1azardcus waste by 
truc:Jc, rail or dedic:ata1 pipe 
sin:e the Reqial&l/State 
notification of ~? 

IN SMi/ . . RD'CRtllG 
~ ·'ET'l"'N'Y 

(al Identity nlllltler of POIWs No/N:I 
for wniCl'I a Rl3' pemi t by rule 
nas be8l estat111snad. 

(bl Of tnose POlWs wniCl'I No,l?b 
receive nazardcus wa5tes by 
trUCk, rail or deidic:atm pipe, 
report th8 total I1UllC8r Of 
determinaticns lllilde •. Report 
determinaticns by: ll rurmr 
Of dftennizlaticns ~ tnat 
tnere is nc need for c:orrec:ti ve 
actians: anl1 21 IUltler Of 
determinaticns U. there is a 
nee:1 for corrective actiCllS. 

OlarUrlY 

RCRll. Activities for~ Facilities 

<Fl Has the ReqiCIVState bee;\:': 
t.'18 c:orrec:u .,,. action process 
for eacn i'01W subject to cne 
RC!U'. pemi t by rule • and 
establisna:1 a;ipropnate 
corrective action 
raqu.irmwtts7 How were 
~iate requir8!B'lt5 
establlsned te.9., ~ RIDEJI. 
per.llits, allll!l'Ci&tts to ~ 
per.Iii ts , otner I? Is tNI !irst 
su;e of tr.e c:orrec:ti•J9 action 
?roc:ess. t."'.e ~ !"3C:.!itY 
.\SseSS:Mnt , spec l ! ~Cal! y 
~essecl? 

<G> Hew are :NI 
Rec;ions.seaees,i'OI'..Js 
coordi.-.at:.:iq ·Jit.'1 ~~ 
;;ut! :..~ a-:a~:.:a::..."l; or!-s1:e 
:-~-al :: ?C?;t...~ ·.-as:es 
::::o ?::":..; ::;::ec-;~cn 31-stir.s~ 
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~ SEM)/ R!KRL.:?; 
CJ;;\'~ '.l'.fiWns CIJtiOINl7 nm:J&:CY 

<cl Idemlfy !'1U!Cer of POIWs :-t>;No · Qlarterly 
!or wru.cn tl'.e c:orrec:tive 
action process nas bee\ 
establishad to i:rtileiate 
3004CUl Of ~. ":?le 
corrective action process 
include& arrt or all ot tl".e 
spec i fie steps of a ilCRJt. 
!acility assessnem. :-E!!l8dial 
investic;ations, and correc:-:.ive 
:reasures. 

!dl ::.ist ~Ai~ ::ean ·~ :;o,~;o ~erly 

projec:""-S ~ ·~ruc.'1 a dec::.s1on ls 
::lade w disc.-iar;e :o a i'Or-". 
Specify cor:::ol :?easure or 
pretreaCl!nt :-~renent.S in 
p!ace. 



z. -lennc 
Requl.Ucry;?ro­
qralllll£ic Qlan;es 
Based en t:w 
tlalmUC SfNal;e 
~Stud'/ 

l. O.V.lop and 
~fy 
1DCal Preueacnmt. 
Progtaae 

~ ~ivit.ies for ~ racilicies 

(A) ces:riJ» '!?le Reqicn 's 
suaaqy S~ 'af Sta.ca for 
~ll!lll!mi.nq tlla rei;u.Lat.ory 
c:nan;es in tlla DSS Nlanak:ini. 

< 8> KaS uw Reqicn worlc8d vi th 
fCl1Ws to ~larmc rec;Wat.ory/­
pzoy1asam:ie cnanr;es 1e.q., n.ew 
J.cc:al limit.SI? 

(C:I Has tJW Reqic:n loOrlcmd Iii t.h 
NPCES Staes t.o initiat.e Sta.ca 
re;ulat.orYI pwq1&1uatic 
dlan;el? 

!Al \flat rat:iaia.J.e doeS cne 
Reqiavstacas use co add/delete 
:zurucip&licias traa en. Lise of 
required local piogtans? 

18) 11\at are en. Raq1orvstaces 
dain; co ~ Local 
~ :rcd1fie£.ic:'l'5 '.IMA 
d9fic1.n:ies are idmti!ied' 
!s cne R9;1avsu:• ni!yi.nr; 
solely en c.'le E'OlW to :am~!'/ 
daticiercies? 

IC:l Hew does :l'.e ~eq1on 
10i!m:ify r.eedaS ?JIW proqn:n 
::u:11ticacions. decer.iune 
·-1'..U.er cnay consu~e a ::a:or 
:rmificatian M1C rrn.tw r4 
3;1P?O'o"e, disapprove :a:or 
::o:1l. ! icat ~cr.s:> 

:;) ) ·.·~er. .1 :(X.i:. ;:roc;:-:s."':I 
s...;,:r.~:~~ =~:- ~:-7:3.:. ~.ii :"'.C~ 
lC:e~:.a. ·o:-.i:. :: •• ,:·-·.:;: 
le':~:r: :.3 ':~ ':f -.-.. 
"l!C;:.::n. St:.ite : : -:.·.e :x3~ 
;:r~J."11 :s :-.cc ::'!!S'..:.:r...:.-:-:~ ••. 
-:.-:e -::.~ ;:r-es.:::-::iee :y ._ • .., 
-~re'."1.!. .~-:.-.er:-::;" 

.. 

!al !dencity cna Local 
preueacrenc programs r-equirin; 
apprava.J. 011: l'1IX yec .JR:ll'0\18d 
.it CM beqi.rll'Unll o t cha !i.SC:ll 
yu.r and c1iS1:inqul.sn bet".Jea\ 
chose newly identified in FY 90 
and cm. pr8Ylously required. 
<t.ist. separauLy: n::in-pre­
creaCBtt States, approved 
precreaCl'l!nt Sc.ices I • 

lbl :':'acJc progress .Jqair.SC 
:..ir;ecs :or tr.e ;:iroqr3111S 
.JR)l:0'.'911 o.iri.nr; :t 90 (list 
separately: ~-pret:eac:'E!ne 
st.ices, a;:prova:1 ;:irl!"..:eac::ett 
Sta.CUI. 

:iodl•I 



2. Talca~ 
as Rqii!"ed to 
CJ:Jtain .' . .;.-;:: lianr::• 
vitn Preueatmmt 
RslUirmmt.s 

1~1 Hew do the Reqicn/States 
aisure that ~ preue&aBlt. 
piogxais are tully -lmin; 
NPtE5 permit ~ 
requirs&?tS? Oth9r preueat­
~ program~? 

nn 1i1m. criteria do the 
Raqicn/Statas UM to dlcidll to 
refer a l'01W for · ...ilure to -lm u QRIOSad to usinrJ 
~,,_ WOrcm.1C 
cticn? 

(Cl 1i1m. is the WV.l Of 
COO%'dinaticn for ~ 
cum ~ tn. ~lim 
secticn m1 ca: in uw RillJicn 
ard tlW raspctive aqa11:i• in 
the States? If less than 
sadsfar::tory, wn£ stes:s is tr. 
Reqicn taJc1nq to ~ 
c:cordinatiaf? 

101 Hell do t.ne Re;icns and 
States identify and resporn to 
indlJnrial ~lianr::e With 
categorical pret.reat:nent · 
standard deadl iJ1es ~ a 
:l\lnic:ipa.lity wnere :."'lere is an 
.JR)rova1 1?ret.reat:nll'tt program? 
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lal Report, ~ Re;icn, the 
tulCer Of pretrea1:llBtt 
amlnistratiw ~lianr::e 
ordm's issm ~ EPA to rus ms 
the rDrmr Of pretre&aWl1t 
e;uivalme acUCN issued ~ 
St&US'to IUa. 

(bl ~ R8ferral.S 

I l I Alp:>rt, ~ All;icn, tn. 
IUltm" Of St&e ~ 
CiVil ms c:r1m1n&l ref.ala 
~ to State Attmmys Gmm'al. 
lft1 th9 l'Ulb!r Of St&ta civil 
ms ~ -.u. film. 

I 21 R8pJrt trw mllltm" of EPA 
.mldSt&U ~ 
referral.a S81t to ftJIIXlJ'/SJG 
~: 
0 E'OIW~ 
violaticns; 
o ~ial user 
pret..reatll&1t Violaticns < list 
separately EPA, StateSl. 

Yes/SFK'S. 
~-u 

2. -=~ Ac:ticns as 
Ra:;uirad to CJ:Jtain 
<:allllian:e vitn 
Preueat:ll!nt 

< £1 Is tlle Rei;iavstate usin; 
tnll OQdance en Reportable 
~=liance for Pretreat:ll!nt 
L.~le:ettation to identify 
ron.is ~ Should b8 listed cn 
c:ia _CJD? Is uw ReqiavState 
havinq Ml"/ diffic:uJ.ey in 
~er?retuiq or usin; tZle 
Q.Ucao-i:e? If so, in '"".at 
areas? lfaY9 the Rel;iOIVStatas 
S\JCC8SSfully ~!Er.Er.tad :ne 
:'SN def!ni:!on o:· s:::n1::.c:ant 
:1C1'1Ca!i>li.>:.: e tor POiws ·Jltic:n 

<cl Identify, ~ State, t.".e 
IUltler Of POIWs that :neet ':.'le 
C1'~2ria for reportable nonc:an­
pl1anr::e <RI: J and tracJc by 
State the rurbtr Of P0IWs in 
tnat univwrse '.ol!'lere action 
tala!n eit: :·~ :-esolves or esta­
blisnas a:-. entorceable sc:tledUJ.e 
to reso1""' RM: • Report 
~ately, by State, !or eacn 
~lCll taken: t.et:.."\:".: ':al 
assisun:e. ;:ier:iu.: ~:qram 
:!lldi!icar::.on, or tc::-:nal 
entoxcee_tt.. ::tepor:. by State. 
the c:~lunce stat~ : ~x:, 
resolved permnq, reso1·:edl of 
eacn :ion.; :.~ :.":e ::n:.·.--erse 35 o: 
:..":e end ot :.~.e ;-ear. 

Yes/Siff; 
~-10 

Ra:;ui rll!W"."-3 
( cont iz1uec. 

· .. :l to ~"'.': -a!ll!nt t."leir 
grains? "11.at ?roblens are 

- ..:: Rei;iavstates exper1an:in;? 

c:) Has :r.e ~iorvsute 
?~'i.~ trai.:'.:..."J;;assl.5~.ce -:o 
:eqai S:.1!! o! ':..-.~ ~.;s or 
;:::-~:ea':.~t ai;c.-.cr:::es? h?".it 
~·.er steps !".a·.~ :.":e 
::teq:cr~ S~:es :ak.er: :o :...~rc-.--e 
?:r.il er.:orcenen: ot 
;::re:rea:..~: :-ec;~=-~:s ~ · 

()JIZUlrly 
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J. oYVSee 
t!!ctiveness of 
IA:Xal~ 
P':'Ol;ralll Iq)lanl!l'l­
~iCA 

l~I Hew di) i!eqions/StateS 
es~1isn priorities !or 
preu~ oversi<;m of 
i?Ol'iolS? 

<Bl ttcw dO ilaqicns 
~lY assess t.M 
effec:UWMSS of POlW proqram 
~~iCI\ in preuem::rmm 
Staes? 

cc> eoes uw ReJiCl\/St.ate use 
uw Amiell'CI dla:ICliSt l.l\ 
cadletinr; POlW preueaaate 
nwtews? If tn. dleClUiR is 
:icd1fied. dlSCrlm t?W 
:iau !icaticns. 

<al · Tral:IC. t:Jy Reqion, aqair.n 
quar=.er!.y ~s. !or .3P9rnvei 
local pretreac..~ pri:lq?"ams • l l 
c.ne rurcer m1i :.ed ':1f C?1' am 
c.ne rurcer m1iced t:J'f approved 
preuea~ States: am < Zl 
t:."le l"lllllCer ~ed ':I{ EPA m1 
el'.e l'U!i:ler ir.spec:t.ed t:Jy 
Staees. 

lbl Report rucer of EPA am 
State pretreat:rene 1nspecuons 
of ItJs Where EPA or eh& Stau 
is ccnuol ai:zx,ricy. < lim: 
sepuKely: arwstaeel 

(Cl IdentifY rurCer Of PO'IWS 
t:1£ need to ~ lcxal 
limits ~rlCS loadini; 
analysis cn:in pretrea~ 
States; approved pretreat.~ 
States.> 

(d) Traci< :uiar of PO'IWS ~j()r.I:) 

J. Oll'ersee 
t:fctiveness Of 
t.ixal Preueacratt 
Proqram 
.t..-,:ilarmttaticzt 
I conun.:a:U 
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< D > "1'1at .ire tn. cri ter:.i :.ised 
':1f !:PJVStates to selct 
:.rdJ.Strlal users to be 
:..nspa.s? DI) ClW ReqiCl\/­
St.ues place a prioritY on 
ilwpain:J res su&>jct to 
FedU&l e&u;orical starmrdS 
wrucn u. lexaud wt'.ere tr.ere 
is ~ l.ocal pro;ram7 ~ di) 
tl1ll results of uwse 
~1a1S 1111icaU? ~t use 
:.s tiein; :nad9 of ru resu.lu? 
:ices w ~arvstaee in: ~:.:at 
;ierscnwl frm t:.>w ~ 
ror"' in t:."18 ru ~im? 

< £1 Haw are aUl1i es used t:Jy 
Reqions1States to overr.ew 
:.."!;)lenntati.on? "11at are t.f'.e 
::...-.ain;s fran :.l'.ese audi:.s? 
>.?".at !:>l!OW-•.ii ~:ens U"e 
~.liw!r. ·.r.en ;n'"'..l:l!.al'S U"9 
~=er.t:!:i!!i~ :0 ":.'".e Rec;::r.s 
:-~.-:~.~ Sute ~ ~ r.d 
:-:;:c:-..s~ ;;co_. :::~? :0 ~ec;:o:-.s 
:-ceep :op~as :it' St3te .!l.:C:. ~. 
:-epor-..s l:".d !:Jl:'"'•-·.:;:i .!X"~tS 
::: :::e? 

requestin; c:.r.anr;es to lOC:3: 
li.:lllts < ncnpret:eat.':'8'1t ::i~:i.tes: 
3PProved pret:eat:!Blt su~~sl 

<el tdeiei.!y, Sepai"3tely, t:ne 
r.i..:iar of pretrea~ POtws 
·.onicn nave adsqll.ue c:cntrol 
:ra:Nnisllls and t.f'.e ruN:lel' of 
pretre&CS\t i'OtWs m 
enton:eao1e scr.edUJ.es tnat ~ 
net yec nave ~t• comrol 
:nedlaniSlllS in pl.ace <ncn­
precrMC:1&t1: States, 
pretraat:lllnt Statesl. 

<ti -:Ticlc, t:Jy Reqim, aqai.r.sc 
~erly ':M;etS. ::.".e ru...-cer 
ot :io:ws ·.tud\ ~ly OU"!:'.q :-l 
90 ·.n.t.'1 t.f'.nr enton:anent 
sc.":edli.l.es ~o assure ade:;Uate 
c:on~l :l&:.'".aru.s:is. 

~b1CW 

. j 
~ 

~ly 

~erlY 

Q.Ja.nerlY 
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3. C>.lersee 
Uf~iwness of 
t.ocal Preuea~ 
Pro;ram 
~lenem:.ation 
(~inued) 

J. Oversee 
E:ffec:tiveness Of 
Local 
Pretreat:ll!nt 
Proqram 
~lenem:.ation 
(continued) 

. aw r:1q:rvt :DSU3t'S 

c r I ttJw are inspec:ticns used 
~ Reqia!S/Staees to overvia: 
~larern:.£ion? What are r..'18 
findin;s fran u.ese 
inspeeticns? What follow-up 
actiais are takal wnen problans 
are idll!nt.ifiad? 

(GI Are inspec:r.icns · usad to 
traeJc follcN-\lp acr.icns 
required~ an earlier aul11t? 
If :'lCJt. ?'DJ is aul11t follool-UP 
determined? 

IHI Midll fran au111ts anS/or 
tnsper:ticns . what at.bar 
ovvs19ht '8:.Nll\isns are trw 
ReqiCllS/StateS usin; to 
evaluate P01W performmat year 
to year? 

I I) ~e annual report 
sul::lllissicns ~ POIWs r&Yi.~ 
tJy tl1S aeq1avstar.e1 What 
criteria are used for t:l8S8 
reviews? ~e all POtws usinJ 
tne definition of sic;nific:anr. 
~lian:e < P01£ quida:w:e, 
JUly 19861 to evaluate and 
rep:>rt IU perfoellnCe? 
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IJl >.re POlWs c:onsiderin; all 
app:-~nar.e factors in 
deve.apinJ lOCa.l l.i.lnits, 
in:.udinq ~ec:t1on of :Jar.er 
qua.Li r.y <State runeric 
standa.r'ds an1 narrative "free 
fran" standards , Fa»r'&l 
criteria>, sll.O;e quality an1 
1.0rker neatn an11 sater.y? 
~erize thl c::ian;as beinJ 
:nade to local limits. '.tlK is 

. tlle Rec;iavStat.e strategy for 
assurin; POlWs 
develop/~laN!nt 3dequate 
toc:a.l li.:IU. ts? Do ::E'CES per.Iii ts 
ire lude r.oxici r.y li:ni :.s an:1 
:u..'"l'l!ric li:ni ts !or or<;aruc 
C.'lemiCalS :!".at :nay be ~ ':O 
esi:ao11sn :x.u :.!...T.i:c:s? >.re 
r:.ey bel.."111 :-et:.eco:ed :n :cx:.u 
!.:..~:.s:' 

) ·-:;.;: :.+ 
- ' I 



.. :..·: .. 

-· ·"; .. 
,· 

], C>.l9rsee 
E:.f!~ill'l!ll8SS Of 
t.ccal Preueacem 
PrOqnm 
~lea&\Ution 
( ccntinua:11 

.l. D'\!orc:e 
Precreac:ete as a 
<:anuol "'1~ncy 

t Kl II.re a:inuol :ll!Clar\iSlllS 
~ce? Are fOIW e'\forc:emenc 
prcceQll'eS ~e? Hew is 
~ dlrter.nined rd ··'l'lat 
fol~ is cakm ·.nan 
deficiencies are tcun17 Are 
ccncrol :rec:ianism updated 
re;ul.arly co address new 
pollu:ane lewlS? Do 
:nec:Nnisns addreSS orqanic 
sz>ll.UtanU, nazardCUS can-
sti cumcs or caxiciC'{? 

(LI \ol1£ -=nani.51119 are beinq 
used tlV a;:tlroval autncr1ties ta 
deurmim if lol:al pcoycw are 
properly a;iplyinl c:at990rical 
st.armrm co tus? To ·..nae 
excme are Local proyr3111S 
faili.n; ta properly lRllY 
cateqorical scatmrm:> :.iha.t 
;:iroblens are beir.q '!n:Cllncered~ 

<Ml Are rcr.ws tal<U":q :-.ec:essary 
entorc:l!IBlt acc!.ons .1qair.st 
ir.a.i.scria.J. users ·..r.en ':!'S!'f are 
ln ~Li.an:'!? -.ihere i?CTIWS 
do roe ac: ~uously, ·..r.ac 
de':.lon5 are t."'.e Req1ons;States 
':3kmr;? 
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<Al Kaw Reqiorvscates <al :l!ent1fy • ot catec;or!cal :rc,~zo 
c~leud an imrentOry of n:s i.n 1D1Precreacrent citles 
ca.teqarical ird.lstria.l users in < ·re;:crc CU\-sirec:eac:ertt States 
cities 'Jitrlcut require an:1 precreat..'"'E!nt Scates 
pretre&Cll!nt pror;cw? Hew separacelyl. 
•.J8re aw ~ries 
~a:S? Haw will tl!.8 tbl ?.eporc i:r.e percenc ot :rc1:1o 
izM!mory be ~7 sic;n.ific~ ncnc:~li.ani:e at 

cac990r:.cal ~s :.n !"On-
< Bl OCes er. Reqiorvsuce ta1c11 rirecreat::l!nt c!ues ·-r.ere EPll. 
~iau entorc:m&\t ~!on is tne i:onc..~l >.uc."'Drit/ 3l"d 
ta ~ tnac baSelll'• ·.-:-.ere .. _•.e State lS -:.•.e C.Jntrol 
~ :cr!."iCJ :-e;:cr-...s, c~li.3111:& .~:.:-.or:.:;·. 
!'eporu, .lnd .,ar1o11ic re;:cr-..s 
on cai;iliance are SWJnitted av 
~s :.n nan-preueaCB\t 
C!t!es? Does tNI Rec;iorvState 
·.:.se ':.".e apprcpriate ::a::."lan:.s:n 
-:o o!nSUre t.>iat car;>l!..irx:e 
:epor-..s :epreser.tatl'·'e ot -:..•.e 
lC':"..:.l~ !!SC~.J.:';'e lr~ :il.:!:r...:.:::C 
::;· :·:$ :..~ :-..cn·;::ire::e3.t.~ 
::.::.~s:-

'CJ :ices ':.".e Req:.on .. s:at!! 
:-~91 ·."9 J.r~ -!'.-ai-..:.i-:e =:.J.se~~::e 

::cr.:::r::.q :g;:cr-..s. :=::;::l.lr".C!! 
=~;:ior-:s, r.c ;;:ierlXlC 
'."C~l-:.::r::-.q =epor-:s ::::::1 :·.:.; ~=-. 
:"'.Or..-;:!"~:'!at..~e ::::es~ ~ .. · 
!::.es -:."':8 ~eq:..:n -!S~.J.:)!.:.~~ 

:::~~:Jl".ce 31:.•.ec,;.:.as ~.c 
xr.::::r:..-.q :":!!q'..:.er-.c:es~ 



L !c2'tti!y 
Corrpliance 
Prol:llans 

IAI AA St£e-run PU:JYiW 
puttin; data im.o exist.in; 
sysums en uie perfornn:e of 
ros am an J.a:aJ. pro:;rams wnere 
tllere are ~ proqrams? 

la> Report 1:1y State for eacll 
State run ;:iroqram tl1e percent 
of rus in sic;nificant 
~liance. 

(BI ~ Dmdlanisns dces tl'le 
Reqian use to ~ tl'!8 
ett~i......,.. of State-run 
ptOjXW? 

IC> ~ ehBse Stat8S taJc1n:J 
necessary mforc:anmt actiC11S 
to tnSUre tn£ ros are tn 
c:a1i>11m vi~~ 
starmrda? 

<Al Do t:1e Re;ians'/States' 
cariiuance rates snow 
~ infY 1990? 

A-98 

<Bl !s t:l8 ~ 
regu.laticrvgu.idance beinq 
properly ~li'ed in tne 
Req1crvStateS? Is the Reqtan 
revtewinr; St.ate i;JDs to ensure 
rm:ii:-r reporting? If reviews 
:.~1ty ~te ~ wnat 
~ion is t.'W Reqion :alunli? 

IC> ~e tnere new reasons !or 
!IUUC:;ia,L/rx:nrunJ.Clpa.1. 
ncrccr.;iliance in tl'.e 
:tec;1on. St.ates? What is tr.e 
~eq1cr.s1States strategy tor 
-!ea.:.:...,.. ·.11.:."'l suc.n 
:-.a.c:~::ir.ce? 
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<al l'racJc, 1:1y Re;i.on, t?1e Yes/SP!-$ 
nu:rtier ot :najor· ;ie?:llltues :hat ;..Qt1:--' 
are: 
-on final effluent li:nitS and 
-ooe on !ir.al et!l1.:ent li.:lu.ts 
llist separately: :!1:r.icipa.1., 
inalstrial, Federal facilities; 
~ States, non-:·?.lES States. 

1 b J !'r3CJc. 1:1y ~ion. :.>:.e • Yes, S?.!S 
an1 '; ot :na ;or ;:ie~:: ::ees :n ; . .o,. r:-3 
si<;?".i!ic~ :-.onc~li.ar.ce · ... 1 :."'l: 
-: :.: .a~ e: ~ :.:.:.ent. ~ :...~.i ~ ; . 
-cor.str~:.on Sci'.edules ; 
- interi:ll et t !i.:er:t : :.:ru :s : 
-reportir.q •li.oUt:cr.s 
-pr~rea.cmtt ~leren::ation 
requirenems 
r !.:.s~ scpar.i~e:;·: ~~ic:.;::a.!.. 

:~t::al, reeera.:. :.lC:::~:es. 
:z:!:S s~::es, :-.c:-.-::::::s 
s:.a::esi. 

!1ajors: 
C)lan:erly 
( D&ta laqo;a1 
one 
quanerl 

~~~ors: 
OJarterly 
•tau :aqqed 
;ir.e ~-:a..-;er 1 

.. ./ 



2. rollOW 1?\rcUl;n 
an ~donal 
~ci;al Polic:y 
~~ian 

:::. !'Oll.OW ~.rou;ft 
an ~ticna.l 
~c:.p&l i'OUcy 
~1er11m:auan 
< car:!n.m> 

<A> Have the Reqiarvscnes 
~lated !ila:1 enfOrcl!ll!nt. 
cases ar;ainK :najor POtWs? I! 
nct, ·.mac is dal.ayini ac:eion? 

tB> 'l'b wna ~s: an t:. 
Raqiavsui:as scill 
esut>lisnin; pulllit/~liance 
~as tor all ranai.nin; 
i'OtWS? 

<Cl !bl an tne ReqiCWVStaUS 
t..raclcin; am dcX:l.llll!mlJ-q 
ncn:arciU.an:e wtcn all ini:er'im 
lllileftmlS lrat-Kl in 
per.niu1entorceabl• sc:n.edUlas? 
Hew are ene ReqiavStates 
resp:nlin; to ~lian:e 
Wien interim mi lesu:inas in 
per.llits/entorc:eacle Sd"~les? 
!tow an sc."lmlles ad)usced 
f o Ucwtn; s l 1i:;paqe? .,.,..ere :-o 
ac:: ~on i.S '!alcen , •Jllat i.S :r.e 
rat~onaJ.e? 
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<DI t! ~.ere is ::1&Jor slii;::paqe 
in a ccr.strtrt!cn sc."'.Glle , 1s 
<::-.a Req1crv Stat.e s~..,q 
:!Ul11ci.ll!y !:i;losa:1 scr-.ldil.es? 
I! not • ··ttv :"lCt? 

I El Are U'.e !laqic:n and tr.. 
Staus worc::i."1; :a sc.'*l1les 
tor at!c:c :!liners? ;.a".&'\ "Jlll 
c:us be ~lated? 

<Fl _,..at .ue ':."'.e 
~1cr.s, St.ites .:xi~:-.q o:o 
decrease t.. .. .e : ..... l ::t s::i: "Jitn 
EU tor lla~or :>ar,;~n 

<Cl Maw Reqior.s1States 
2°0'9lcped ~ :·U'.J.C~;ial 
~11.m:e ~~:er.ar.ce St::l:e;"/ 
Jrn .I S"jS:i!!I !:r :.!e!:: ~ !;·:::<; 
.!""~ 1 ~.; :!.~: !"''?3C~ !es:.~ 

=~~':"i' 
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<al :demify, ':Jy Region, :.•.e 
ru:mr of ::ia jor ::UU.c ~;als on 
~ and tr.a • :."lat are !'l:lt Ln 
car;ilian:e ·.1.cn :.-.eir sc.~e 
lrepon. El'lV.State sepantelyl. 

lb) ~R, tit !laqion, t:ie :to~ 
number of :najor facilities 
aas.resse tit for:MJ. entorc:811!1'\t 
~iC11S a;ai.Nt llU'li.ci;alities 
~ are not car;ilyin; wicn 
tneir sdla:lUes I rep:>re 
D'JVSt.ace separately>. 

IC) ReFare; tit State, the ~/9) 
percent rau:::ic:n in mjor fOlW 
~·Ji.en EU. 

(di Repo~. tit State, the ~/NO 
number of :najor E'Or.'5 required 

·to dellel~ ~site correcuon 
plans. 

~erly 

~erly 

~rly 



J. D1sure 
Ir0l.SU1.al 
~liance with 
5'T and waur 
().lali ty Ba.se:1 
Toxic Raquirar&ltS 

•· L~ 
~~ty and 
Ti.'!8li.ness Of 
EnfotcallS'lt 
Responses 

C>.I !bl do tne Reqic:n and each 
State dir~ ~Hance 
:raUtorin; etton:s to entorce 
lP.:1' and water quality bil.58:1 
u:Q(iC r~rerait.S? 

I BI Do the Reqicn and .eadl 
State haY9 sutficiatt 
labCZ'£01"/ and biaicni torin; 
ca;iat>ility to cordlC:t tne 
ra;essary analysis to SIJRlOn 
taXiC inspa:;eiCl\5? 

CCI Are Reqicns/States 
~l~irr; tna ~lian:e 
H:lnitorin; and D\!Orcall!nt 
Straucn' tor 'ttlxics c:criuol? 

1o1 Do tne Reqicns/States nave 
sufficient expertise to 
evaluate 'mES? I! not, wnat 
seeps are beinr; tak.en to assure 
expertise? 
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l.\l ibJ nas the :nix ot 
entorcarEnt act~ons for the 
Reqian <>Os. penalty orders> 
c:hanqed sux:e qaininq autllcrtty 
to assess ad:ninlstrati ve 
penalties? 1faS t.r.e Reqian used 
the ai211inistruive per.a.ley 
auU!ori ty against t.'ie full 
ran;e of facilities in 
rxincai;iliance? 

A-lu) 

/ 

Cal ~lIS':Ili\."T.t: ~ 

< l l Report,' by Reqian, t.".e 
O::.Otal 111.."!Cet' OI (Al EPJ1>. 
-'dlu.'1.!st:at: ·:e ~llar.ce 
orders and :'.Otal l'll.:l'Der of 
State equivalem: actior.s 
isSUed; of t.'lese rei:iort ::-.e 
1'UlllCer i55\:8d to ?OIWs !or = 
!..TC>lementin; pree:eacnent: : b > 
c:.ass I .ind Class :t prop:)sed 
administrati".1e ;;:ienalty orders 
issi.:ed ':1'/ :::?~ !or: 
--:iP"'...ES ll'lOlations; 
-pretreat.~t 'JiOlations; 1c1 
~ist:aei·:e per4!ty orders 
issued :y States :::r :~ES 
-r.olat:or.s ~.c: ;::ret:l!a-:..':ll!:':t 
•JiOlat:or.s. 

Yes/~:io 
":Q,Z-8 

OJarterly 



>. 

I ,.••,i ,. . , _Ff; 
;--·I" . 

; . l__, 

"· ~ ()laliey am 
Ti:lralil'lSSS of 
EnforcB!l!lte 
Resp:inses 
tcomUU!d> 

"· ~ ()laliey am 
!!=mlinesa Of 
Dltorc:anem: 
Respanses 
ICCX:inm) 
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181 Has t.l".a ~ion -!.'Cp!r!ericed 
arrv problans in etf~:.·."ely 
i..--i>ll!lllB::.nq .Jda\UU.st.::it.:.·:e 
penalty autllcnt.1? rt so. 'Jl'lat 
kin1 Of prol)lam? 

CCI Is t:ZW Rar;i.cn canto~ 
co t.l'le Qiidarre on '!Z'.e use ot 
Penalty ~rs, ir.c ::.:41.~.c; :. "le 
~on ::-.a ?er.al':'/ ?o:>lu:-r 

lDI Has :.!".a ~ior. -!.-:pece.ced 
M':f problans ~ c~,.~.i; =ut. 
!:.!".a ClasS I or C:.J.ss !: :-.ear~::q 
process? !!Ow !:eqi.:ene:y ue 
!".ear~~ reqi:est.ed :.n -a3C..'\ 
c:~? 
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1 z 1 Of t:Nlse repon!!d :.r. 1 : l 
abO'Je. ~realc out. ':If tl".e 
follawin; cat.ec;ortes: 
--::uuc:.pa.l per.Iii :t.ees 
t:na:or~r} 
-rxin~ci;al per.iu~:ees 
t:najor;:Un>rl 
-Federal per:ni::ees 
(ma)Or/:nirDrl _ . . 
-unper:nit.:ed facilit.1es ~z 
-sec:ti.a\ lll ~ions 
-SPCC 
c li.~ separa:ely: EPI'. ::E'DES 
Stat.eSl. :t>T.e: j,je recoc;iuze 
cna: in sare ~ions tr.ese 
respcnsil>i.lit.ies are split. 
bet.°•-eer\ oi.1r1.s ions • ~n ·.J!\:.ci\ 
case eacn oi•.ri.sion sr.culd 
sut:Jnit. data for i. t.S a;ipropr!at.e 
piece. 

lbl Tracl< ':!'.a ~ .3l!'Cl.:rlt. Jt 
~ lC!unist.r:it.:.·.'9 per.a.!.:.:.es 
a.ssessec1 Mid :.. ".e .3l!'Cum ., t 
St:.lt.e aciun:.st::it:.· ... per.a.1.:.~es 
.issessed. 

<c> ccsr t;;f,__,.., '"":-"n).sz; 
• ot SPA .:cs ·.o:.~ :!ir.al 
c~Uance '!ates :iet:.;een -°'.!:;· 
:989 ::."'.rel.:qn :~.a JO, :990. 

Id) ':':'Jele, ~3l.!".St. ":.3:';9'.:S, 
-:..~.e .• .ll".d ', ·)t :::0., .:.cs :...". 
e: :!ec-: :1:.e JO, : ~89, ·•! ::.". 
=~:-.:ii c~l:.ar.ce ~t.es ::e:·.·ee."l 
:u:y ;, . : 1d9 lr.d ::::e JO. : ;:.o 
· .. r.ic.~ re ~cccess:;.::::,- :~:sec 
·~Ut.. 

()Janerly 

lO/lS/89 

::c.~ 



~ .. ~ 
()lality and 
Ti:lltlineSS of 
Ehforc~ 
RespOnSeS 
(~imledl 

"·~ ()lali ty anl1 
TU.linesa of 
Ditorcmeu: 
Raspcnses 
t ccnt.izulld) 
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lf'I Does tl'l8 Reqicn ~i.nely 
use l09<a> adlnlnisuacive 
orders 1n Ctl!Clinat.icn wit.I\ 
penalty orders 'Ale'\ ~liance 
11as roe yg beet ad\iewd? · 

CCI Do trl9 ~ Stat.eS !'lave 
dlinisuat.ive p&nl.lt.Y 
auth>ricy? If nee. is sucn 
auth>riey urmr ccnsideraeicn 
in any Of tne Stat.e 
leqislat.Ures? ooes the Seate 
~rity ~ criterta for 
pre- lll'f'ticn of Federal acticn? 

<Kl lt:M frequemly does the 
Reqi.on NM!! co ~titUt.e 
col!~!cn ~ions to coll~ 
.!CrJ.ZUstrat1~-e per.a..:.t~es 
assessed? 

( e I BfU1WiI.S .. 
(l I llep:>rt., t:I/ Reqion, the 
~ive State civil case dcc:la!t, 
tne rurtJer of civil referTals 
sent. to•tlle State 1'ttomey5 
GEfleral, the l"Ult)er Of Civil 
cases filed, tne raJl!Cer of 
civil c:ases ccn:ludlld, an1 t:lll 
ruiar of crilllina.l reterra.J.S 
film in state CQlZ'tS. 

(%) •of 309 re~erral.s 
~: 
-civil referralS smt to 
ltJIDl1; 
-civil referralS film: 
-crilllin&l referralS fil.81 

( 3 I Traclc t.ne l'Ultler of 
referralS 1D"A an1 Stat.el "'1.tl\ 
penalties prop;ise:i. 

( 4 I Traci< l:ly ;:er.nit name and 
~ ~r Stat.e )\JC.:=~al 
~with penalties assessed 
an1 anomt. co11ece.s. 

r::: SPMS/ 
cu.m::&: ~ '·:p.st:M:S <;"(M!!A:2:ll£ 

IS I Report. l:t'.e :iame and ancum ~!Or.b 
Of t i.'18 lapsed f ?'Clll the ti:ne Of 
1nitiat.ion of t. .. .e case to 
filini; and tr.e airount. Of ti:ne 
lapsed ~ran !i linq to Si<;n!n; 
of tr.a consent decrees :or eacn 
case. Report. t:lf State 
respect.:i.vely. 

(fl Ident.ify by :iame and ~l'D£S ~Io/NO 
l1l.1lltler all i::er:iu t tees 111 tn 
act i ·.-e cor.sent l!ecrees and 
report. :::.~.e1r C::ztiillan::e stat.:is 

.AB !Ollcws: 
-in corrpl~arx:e ·.1i::n ~rees; 
-i..'l ·.riolat~on :t xree, :Ut 
remedial ~icn -:.a:.<en: lI1d 
-in ·11o:a::~. ~: =ecree, :-.o 
r~!a.l. JC': ~c:: "..ij(e,'l ' : :s-: 
~a-:e.Lr: ~:·:~. ::-.::-.er. 
=-~c::;a.;.. :-..:::-~:::;a:. 
:~ra:. .. 

(~I °:':"3C:.C, :~· ~.:o;::r., •_-:e 
~=:3! ~.:-.:E~ :: ~c~~:~e."".~3 
:·...:.::.:..::~:. :.::-~~~ :ec:-~s :·::~ 

:~ ;=ce~a: :~t:..-:.s. 

::c ::o 
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l)WUrlY 

QmUZ'lY 

()Jarterly 



4. ~ 
()laliey and 
Tinlimsa of 
D\!Orct!ll'B1I: 
RasparlAS 
<a:intimml 

"·~ Q.la.lity and 
1'!... ... lizlas of 
Dl!orcm 
~ 
ta:rteinm> 

. !Il Are ens Reqicns/StaUS 
·..Qrld.r.q et~~i'lely 'Jlth 
Federal facility ccordinat.ors 
ta ~ enforcarem: response 
ti:rllS ta !.nst.arlCes Of 
~liance 't::rf Federal. 
facilities? If nat:, •.mat iS 
tM ~ Of tl1e prablan? Are 
~ Scat.aa usinl tl'leir 
tu.U ran;e of entorcm 
autlleri ey a.;ainst Federal 
tac1litias? If so. lot\£ are 
tne results? If not., wny not.? 

<Jl Do Reqial/Stat.eS uaclC NJ 
requirennet elQsely? HaV9 all 
elCSe-<IUCS ce.t reported ta 
Headqllarters? "1-e tl'.ey 
reportec1 Jjlr'Cll'pt.lY upcn el0s8-
out.? 

CKI Hew dO t. .. .e ~ei;icn and 
States ensure :r.ac 'ltolations 
of Court Or-atrs, ;t()S gee ;irar;:c 
entorcE!!81t 3C':!on? 

A•l08 

It.I ·~t is t:'.e lev&l Of 
coordir.aticn bet-Jeel\ :ne 
C~ll.an::e ~!en Mid CR: in 
u.a Rei;icn? "1-e '!!".ere ar.y 
pl"Cbla!IS in ~lerentm; :.•.e 
aenuuscrati'.1'9 par.alty 
autnori cy? I! less tnan 
satisfactory, ·.mac stl!FB is c.•.e 
Reqicn t.1ICJ.nl ta i.i;lrtl'l/9 
COOn1inat•cn? 

1 Ml :.?lac is '!...... la'\191 ot 
-:oorQ!.·•.aucn !::et"~l!E!lt '!.'".e !:P.%5 
suces .entorcement ;:roqrllll lr.d 
:r.e sue• ~~:ir.-.ey Ceieral • s 
Office? .\re er.are establisr.ed 
proc:l!alres for ::oo:-d.inauon and 
c==uuc1c.!cn? :t less ':!'.ll\ 
sat!S~JC<:c:y. ·.r.ac. .:;ce;:s !s ':..•.e 
S~3:e ~i::.q ~o :.~r:r .. ""! 
::c:O:!!"'.i:.~:r:.:: .~9 3:.2:e .!Gs 
;e:-.er.i~:::· : :. ~:.:-.:; :ises ·..;: ::::::. 
':.."'.e ;ea~ ~= ;.;-.. o :.J;·s: 
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<I'll •of fol!G'IJ-·.:p·aci:.:.or.s on 
::MVQll. ;:ier:or:nan:e s~le 
resul~: · 
-!1:nrespcn!ertt.S: 
-per.nictees. :ec;uirinl 
eorreeciw accian: 
~jar per.iuttees ·Jith 
~lece rep:irtin;. 

•• seni­
anllally: 
i\;lril l, 
1990 and 
Ol:"'..ctler l • 
1990 



"· !-:-: -:ive 
oai~ mS 
Tille • ..:.ess of 
El\fo~ 
Resp2IS8S 
(catt.ima1l 

4.~ 
oai1ey ans 
Tl:rllluwss of 
E:r.torcman: 
fu.. ";XnSeS 
I c;ine1nll81) 

! N> Have tl'le Rec;iCll anl1 
~ States ~iced a 
basis for ~.e=•c:rial .valuatiCI\ 
Of tlla Sta-:.c!S' penal.t:Y proqram, 
in:ludin; ~dentifiCWt:n Of 
sanctions wnic:h m19bt b9 usa:1 
1n lieu of pml&lti• anl1 the 
~tiCll wnid\ llUSt be 
maintainad tJy t.ne State tor 

. reYiew? Are States ~lyin; 
with the provisiCllS Of tl1ll 
a;TWJ&lt en pml&lties? 'n:> 
wnat extme are States 
c:alcUlat:..-.; eccn:miC blrWfit? 
Are States seui.n; pm&lties in 
tne 11111:)0riey of cases? Are 
StateS qeocti.n;J t!W pm&ltY 
aaDJnt.S U18Y are seekin;? 

<OI I.hat problanl is the 
Reqi.on er'COl.fterin; in 
assessi.~ penalties usi.n;J o;."18 
~ Penalty Policy? Is t.'18 
ReqiCI\ experien::1n; 
proe1ans1deLays -.rit.n 
Heaa:{l.laners revi.e.JS? ~lain. 
Is t:ie a&q1cm qerierallY c;at1n; 
tl1e per.a..:.o;y azrru11:.S ident.ified 
1n tl'l8 referral? M'lat 
~ CQlld be :Mde to 
t?1e review process to speec1 up 
t?1e re!erral process? 
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!Pl Do Ra;ians/Staus use PCS 
to traclc ~lian::e with 
c:Cl'IS4!I: decree sdledUles? I! 
nx, wny nx? 

!Ql 'A1at types of actiCI\ are 
bein; ta1m1 :.."!' respcrlM to 
violatiais of ccnsaie da:rees? 
Ar• stiFUlata:l FSl&lties 
c:olle:te? Are civil c:aicariit 
proc:eed1n;s initiated? Are tne 
da:rells lll:ldified? Are 
ad!SitiCl\&l ~lillDI 
lla\itorin; requinl!IS\U 
~? 

<R> lolWt are tne rUSCl1S tor 
tn. Re;icns/States failure to 
take rarec11al actiCI\ ac;ai.'ln 
per:llitues tl".at violate tneir 
consme decrees? 

( S l Olt'.at problans Still need 
::> !:le a«!resse:i Oy tne 
;!ec;•crv States to ::aJ<e ':.. ~ 
::MV~ pro;ram :rcre ef!ec";1·1e? 
srou~d it cover pretreacer.t? 

A• 111 



z:?p.-7 ,: c.;_ 

"·~ ()alir.y ard 
T1:111linaSS Of 
01torcms: 
Respcnses 
(~i.'11J81l 

6. :.-.::ease ".lSe 
ot ?CS ~ :.-.e 
?:":..-:wy :Sour.a c! 
: ?.:E:S .Jr.d 
?:"e-::eac:".er.-: 
?:"::ic;-:'l:ll :Gt..1 

arr r?V:Vt •pst:BCi 

CTI Hew do Reqians/Staees 
ensure tl'".a qua.liey of daea 
collec:"!ed ~ per.ninees ard 
subSeqUa'l!: daU eransfer, ard 
da.u seorar;e in PCS? 

lt:l Hcw do ReqianstStaees 
pra!'Oe8 bKt8r qualir.y Of 
flmlte tl4R daU ".4'18\ dra!tin; 
MW peCliU? 

CV) ;f\K· proc:ecllnlS does Ulll 
aeqiCll navw in place ea 
ic:meit'/ c:r1Jllin&1 cases? "..?1.U. 
role does uw Off1c:a of 
Reqicna1 <:cunsel play i.n 
idiendfic:£icn ard case 
~lapN!m? Has tl'".e sea.ff 
provided uc:mic:al SURIO~ for 
c:rWM.l invesdqaeions ard 
prosec:ueors? Hew ?'.aS tJl8 
Reqion :*8 use Of tl'".e nl!'J C.;t. 
c:::.."llir.a.J. entorc:BN!lle 
.iut.r.Dnei.es? 
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<Al HaW uw ReqiorvStaees 
t.aJcm arrt entorc:Blll!l'lt: ace icns 
t.0 proe~ waeer. ircllldinr; 
•JKiatm. fran iz;:ier.N. eeed 
cUSdlal'99S of solld ·.iasee? 
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MEMORANDUM 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, O.C. 20460 

MAR I 3 1990 
OFFICE OF WATER 

SUBJECT: Use of Administrative Penalty Orders (APOs) in FY 89 

PROK:· Richard G. Kozlowski, Dire7µ;/e;;:.~ /~J. 
~(~forcement Division //""-' ~v· 

Ro G. Heiss 
As ociate Enforcement Counsel for 
Water Enforcement 

TO: Compliance Branch Chiefs (Regions I - X) 
Regional counsels (Regions I - X) 

The purpose of this memorandum is to transmit for your 
information a report on the use of administrative penalty orders 
in FY 89. 

FY 89 was a significant year for implementation of the Clean 
Water Act administrative penalty authority. The number of 
proposed orders increased 61% over FY 88 and the number of final 
orders increased by 417%. As you will see from the report there 
were improvements in other indicators as well. 

While data for FY 90 indicates that performance to-date is 
at approximately the same level as in FY 89, there are at least 
four Regions which have not yet issued a proposed order this 
year. We would be interested in comments as to why this is the 
case and whether it may suggest a lower level of administrative 
penalty issuance overall. in FY 90. 

Attachment 

Printed on R11Cyci1¥.: ?~ar 
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ADMINISTRATIVE PENALTY ORDERS 

IN PY89 

This report summarizes use of administrative penalty orders for 
NPDES and pretreatment violations during FY89. The data is drawn 
from the Permit Compliance System (PCS), suppiemented by hard copy 
records as maintained on a dBASE data base management system, and 
for final. orders has been reviewed by the Regions in the penalty 
data review process. · 

Proposed orders 

EPA proposed a total of 220 administrative penalty orders in. FYS9. 
This was an increase of 61% over the 137 proposed orders in FYSS. 
The number of proposed administrative penalty orders by quarter is 
shown in Figure 1 below. Each quarter of FY89 showed significant 

Proposed Administrative Penalty Orders 

9:3 

~~B7 1st-ea 2no-ee 3-a-BS "tn-aa 1st-B9 2ro-e9 3rd-B9 "t~e9 

Q1.11rtarly Aetlvlty 
lz:Zl Class I ISSl Closa 11 

increases over the corresponding quarter in FY88. Also, the 
pattern established in FY88 of proposing significantly more 
administrative penalty orders in the third and fourth quarters 
continued. This uneven quarterly distribution of APO enforcement 
activity may represent higher productivity in the third and fourth 
quarters caused by SPMS (now STARS) measurements, mid-year reviews, 



and other EPA.organizational and administrative considerations or 
seasonal patterns in regional office enforcement activity where 
inspections and enforcement planning occupy more _of the first two 
quarters and actual enforcement proposals the rest of the fiscal 
year. In any event, the third and fourth quarters continue to 
produce the most administrative penalty orde~s .. 

The increase in the number of 
proposed· orders was across 
the board against municipals, 
non-municipals and industrial 
users. Figure 2 shows that 
the greatest increase was 
against industrial users 
(84%); second greatest 
increase was against 
municipals (65%); and the 
third greatest against non­
municipals (51%). 

The proportion of proposed 
orders which were Class II 
decreased from 35% of all 

---
. -----

orders in FYSS to JO% in Fiqure 2 
FY89. The reasons for this 

INCREASE IN PFOJ:lOSEO APOs ----

......... Cl ... IU 

decline are not clear. Some regions have expanded the use of Class 
I actions against selected groups of violators and thus reduced the 
proportion of Class II actions. These groups have included feed 

1 

lot operators, categorical IUs with reporting violations (where the 
POTW is not the control authority), coastal seafood processors, 
small oil well drillers 
and placer miners. 

In FY89 six regions 
expanded the total 
number of proposed 
administrative penalty 
orders. Figure 3 
indicates the 
increase/decrease in 
APOs relative to FYSS. 
55% of all proposed 
administrative penalty 
orders were issued in 
undelegated States. For 
the 12 undelegated 
States a total of 121 
administrative penalty 
orders were proposed. 
Figure 4 shows use of 
administrative penalty 
orders in the 

Proposed APOs - FY 89 vs FY 88 
m...-~~~~~~~~~~~~~~~--. 
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Figure 3 
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undelegated States. 

In terms of the types of violations cited in the proposed 
administrative penalty orders, there was a 162% increase relative 
to FY88 in pretreatment APOs. Increases over FY88 were also shown 
for administrative penalty orders with effluent violations (54%), 
unpermitted and/or unauthorized discharges (39%), and operations 
and maintenance violations (800%). The number.of facilities cited 
for schedule and non-reporting violations decreased slightly from 
FY88. 

Proposed administrative penalty orders for pretreatment shifted 
significantly between FY88 and FY89. As a result of the 
Pretreatment Initiative, actions against municipals (POTW's) 
increased significantly. Class 1 APOs against municipals increased 
fivefold over FY88: Class 2 APOs increased sevenfold. (See Figure 
s on the next page). In FYBS a majority of the proposed 
pretreatment APOs against municipals were Class l: in FY89 Class 
2 APOs were in the majority. 

Administrat~ve penalty orders against industrial users were in 
sharp contrast. For proposed administra.ti ve penalty orders against 
industrial users the overwhelming proportion were Class 2 (79%) in 

3 
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FYBS. In FY89, _.the 4 
proportion shitte~ 
significantly with 80% · 
beinq Class 1 actions. 
The reason for this 
shift away from Class 2 
usaqe ·. against IUs 
appears to be a result 
of a shift in the type 
of violations cited. In 
FYBB the Class 2 actions 
tended to be against 
categorical IUs with 
serious violations of 
their standards. FY89 
Class l administrative 
penalty orders against 
IUs tended to be for 
failure to submit 
periodic reports. 

Final orders 

The total penalties for all concluded NPDES administrative penalty 
orders in FY89 were $2,801,525. This is an increase of more than 
500% over FY88 which was the first full year of implementation. 
The total number of final administrative penalty orders was 166, 
a fourfold increase over 40 final administrative penalty orders in 
FYSS. Of the 166 final orders, 120 were Class I penalty orders and 
46 were Class II penalty orders. The final penalty orders were 
issued for a variety of violations: 83 for effluent violations 
(50% of total); 39 for pretreatment violations (24%); 11 for 
failure to submit discharge monitorinq reports or submission of 
late reports (7%); 25 for unpermitted facilities or unauthorized 
discharges (15%); four for failure to start or complete scheduled 
construction (these are frequently NMP violations) (2%); and four 
for operations and maintenance violations (2%). 

Average Penalty Amounts for Final Orders 

The average penalty amount for all (166) administrative penalty 
orders which became final durinq FY89 is $16,877. This is a 25% 
increase over the FY88 average of $13,545. This significant 
increase reflected the greater proportion of Class 2 orders among 
the final FYB9 APOs. Class 2 orders were 28% of the total final 
orders in FY89 and 20% of those in FY88. The average penalty for 
Class 1 penalty orders rose slightly to $8,369 from $8,212. The 
average penalty for Class 2 orders increased 12% to $39,097 from 
$34,875. 

The average penalty against municipals increased 48% to $16,343 
from $11,067 in FYSS. The average penalty against non-municipals 
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Figure 6 

increased 32% to $15,311 from $11,627 in FY88 .. Thus, municipal 
violators incurred slightly higher penalties on average than non­
municipal violators (excluding industrial users). In FYBB there 
were no final Class 1 penalties against industrial users. The 
average Class 2 penalty against industrial users in FY89 was 
$41,583 compared with $40,000 in FYSS. 

Among the categories of violations for which data is available, the 
highest average penalty was for pretreatment violations. (See 
Figure 6) . The pretreatment average penalty was $24, 056. The 
second highest and most frequent penalty was for effluent 
violations ($16,696). The average penalty for other types of 
violations for which data are available are: non-reporting 
($12,882), schedule ($11,700), unpermitted or unauthorized 
discharges ($10, 318) and operations and maintenance violations 
($7,850). 
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Use Against Majors . 

over one-half of all final Class 2 administrative penalty orders 
were assessed against facilities classified as Majors. For Class 
l final cases, 27% were assessed against Majors. The overall 
percentage for all final orders was 34%. The percentage of final 
cases issued to majors by region is shown in·Fiqure 7. 

PERCENT APOs ASSESSED AGAINST MAJORS 
BY AEGIOol - FY 1989 
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Efficiencies of Use 

The average penalty order in FY89 was concluded within 156 days of 
being issued. Class 1 cases, on an average, took 136 days to 
conclude; Class 2 cases,· 210 days. In FY88 the average for all 
final orders was 136 days; for Class 1 orders, 129 days; and for 
Class 2 orders, 152 days. Thus the average number of days to 
settlement increased for both Class l and 2 orders in FYS9. The 
average for FY89 Class l cases increased 7 days or 5% while the 
average for FY89 Class 2 cases increased 58 days or 38%. 
{Technically, the averages of days to settlement for the FY88 and 
FY89 are not comparable since the possible worst case differs by 
365 days between FY88 and FY89.) 
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An analysis of the FYB9 Class 1 cases indicates that the average 
penalty for the cases concluded in less than 136 days (the average 
for Class 1 cases) was $8, 715. . This compares with the average 
penalty of $7,651 for those concluded after 136 days. For Class 
2 final cases, the same analysis was done. For the cases concluded 
in less than 210 days ·(the average for all Class 2 cases) the 
average penalty was $49, 631. For the cases· concluded after 210 
days the average penalty was $30,200. · 

summary and Conclusions 

Significant increases were achieved in FY89 ~or most major 
indicators on administrative penalty orders. The number of 
proposed orders increased 61% to 220; the number of final orders 
increased 415% to 166; total penalties increased 518% to 
$2,801,525; and the average penalty increased 25% to $16,877. It 
appears, however, that increases of this magnitude for some of 
these indicators were as a result of gaining succesful experience 
and use. The level of increase achieved may not be sustainable in 
the years to come. 

Three major observations were made regarding the proposal of 
administrative penalty orders: First, a disproportionate number 
of administrative penalty orders were proposed in the third and 
fourth quarters. secondly, there was a decrease in the use of 
Class 2 administrative penalty orders in general and against 
industrial user violators, specifically. Third, 45% of the 
administrative penalty orders were issued in delegated States. 

For final orders the major observations were: Increases in average 
penalty for both Class 1 and Class 2 final orders; a significant 
increase (48%) in the average penalty against municipals so that 
the average penalty for municipals exceeded that of non-municipals; 
use against majors for over one-third of the APOs; and an increase 
in the number of days between proposal and the final date to an 
average of 156 days. Also, it appears that the longer a case takes 
to conclude, on average, the lower the penalty. 

Strategies for using administrative penalty orders seem to vary by 
region. Most -obviously, Region IV uses predominantly Class 1 
orders; while Regions V and VII predominantly use Class 2 orders. 
Three regions did not increase their use of APOs in FYS9; the rest 
did. Three regions settle orders, on average, much faster than 
others. For pretreatment violations six regions issued APOs 
against Industrial Users; nine Regions issued them against 
municipals. 

In summary, FY89 was a year of major increases in the use of 
administrative penalty orders. Its predominant use continues to 
be against violators of permit effluent limits but its flexibility 
as an enforcement tool was shown in the sharp increase in use 
against pretreatment violators. The number of APOs proposed in the 
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first quarter· ·of· FY90 increased over the first quarter of FY89. 
However, use in the first quarter was limited to only six regions •. 

Attachments 

Additional graphs and information on FY89 administrative penalty 
orders is provided in the following attachments:- (1) the number of 
administrative penalty orders proposed by Region: (2) average 
penalty by Region; (3) average time to settlement; (4) highest 
penalty by Region: (5) number of proposed pretreatment APOs by 
Region a list of final administrative penalty orders by Region and 
State; (6) a list of proposed and final orders by Region and State; 
and (7) a list of final administrative penalty orders by violation 
and type. 
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a. Total Penalties and Number and Type of Cases.· 

In FY89 the total penalties for all concluded NPDES 
administrative penalty orders was $2,801,525. This was an 
increase of 500% over.FYSB which was the first full year of 

,_, .......... - ··· · ,ilnpiementation; · The·· total·-number .. of fi-nal'-,TadministnPtive•-penalty 
:- , ·-~··-orders ·was 166, a four-fold-increase over the _40 final 

administrative penalty orders in FYSS. Of the 166 concluded 
·administrative penalty orders, 120 were Class I penalty orders 
and 46 were Class II penalty orders. The penalty orders were · 
issued for a variety of violations: effluent violations (83); 
pretreatment violations (39); failure to submit discharge 
monitoring reports or submission of late reports (ll); 
unpermitted facilities or unauthorized discharges (25); failure 
to start or complete scheduled construction (these are frequently 
National Municipal Policy violations) (4); and operations and 
maintenance violations (4). 

b. Efficiencies of Use 

The administrative penalty orders in FY89 were 
concluded, on an average, within 156 days of being issued. Class 
I cases, on an average, took 136 days to conclude; Class II 
cases, 210 days. All of the penalty orders concluded in FY89 
were achieved by consent order; none of the concluded cases were 
decided as a result of a formal hearing. 

c. Typical Penalties 

The median penalty for administrative penalty orders 
concluded in FY89 was $10,000. This was in increase of 18% over 
the FYBB median penalty. The median for Class I actions was 
$5,750 and for Class II actions $35,000. Ninety cases were 
concluded with penalties of $10,000 or more. 

d. Penalties I-ssued to Municipalities 

Sixty-one of the 166 respondents were municipalities.· 
The median penalty assessed against municipalities ($10,000) was 
identical to the median penalty for all administrative penalty 
orders concluded in FY89. 

e. Pretreatment Penalties 

Thirty-nine penalties were issued for pretreatment 
violations, 27 to industrial users (IUs) and 12 to municipalities 
for failure to implement all or part of a pretreatment program. 
The median penalty assessed against IUs was $14,000; the median 
penalty assessed against a municipality was $18,750. 

f. Highest Penalties 

The largest penalty order concluded in FY89 was issued 
by Region I against an industrial user, Imperial Pearl company, 



· .. ·· .. ; 

·for $100,000. The.next highest, issued by Region VI, was for 
$98,000 against AT&T Information Systems Inc. The highest . 
penalty against a municipality was for $65,00-0, issued to the. 
City of McAllen, Texas • 

.• .J~• ....... ~.· .. ~ ... ..,~ ~'·''""9 .- .. , ·Comparison of···R@gional...Use --and Level of -Penal-ties . ·····-

Region VI issued almost one-third ·c 54) of the 
administrative penalty orders concluded in FY89. In Region VI 
authority for the NPDES program is vested in EPA for all but one 
State. Regions IV and X had the second and third largest nwnber 
of final administrative penalty orders (29 and 14 respectively). 

. Region VI obtained the highest amount of penalties 
($921,825). Region V had the second highest amount of penalties 
($336,000) • 

.. { .·· 
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Total 
Dollars 

.9,744,000 

No. ca11e11 
w/Penalty 

55 

No. ca11a11 
v/o P-nalty 

1 

Total 
Ca11aa 

56 

TABLB I 
CWA-NPDES 

Total civil Judicial Penalties 
For All Cases Concluded in FY 1989 

I ot total 
w/Penalty 

98' 

Average 
Penalty 

177,164 

TABLB 2 
CWA-NPDES 

Average All Kedlan 
concl. Ce••• Penalty 

174,000 55,000 

Total Civil Judicial Panaltiaa 
By Size of Penalty FY1989 

zero $ ~ $5,000 < $10,000 < $25,000 < $50,000 < 100,000 <fl Million l tl Killion 

1 4 3 7 9 

Region Total No. Cases No. Cases 
Dollars w/Penalty w/o Penalty 

l 206,500 4 0 
2 388,000 6 0 
J 1,616,500 5 1 
4 1,356,000 15 0 
5 3,389,000 9 0 
6 1,011,000 6 0 
7 137 ,ooo 1 0 
8 1,355,000 4 0 
9 80,000 2 0 

10 205,000 l 0 

TOTAL $9,744,000 55 1 

15 115 2 

TABLB 3 
CllA-NPDES 

Total Civil Judicial Penalties 

Total \ of Total Avarap »•••· &11 
Cases w/Penalty Penalty concl. Ca••• 

4 ioot !51,625 51,626 
6 100\ 64, 667 64,667 
6 83' 323,300 269,417 

15 100\ 90,400 90,400 
9 100\ 376,556 376,556 
6 100\ 168,SOQ_ 168,500 
l 100\ 137,000 137,000 
4 100\ 338,750 338,750 
2 100\ 40,000 4o,poo 
3 100\ 68,333 68,333 

56 98' 177, 164 174,000 
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VII.20. 

"FY 1990 Guidance for Reportinq and Evaluatinq POTW Noncompliance 
with Pretreatment Implementation Requirements", dated September 
27, 1989. Reproduced at VI.B.33. this compendium. 


