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- MEMORANDUM

SUBJECT: Sppropriate Documents to be Presanted by State
- Inspectors Conducting Posticide Use Ingpections in
States Having Primacy .

TC: Enforcement Division Directors :
Alr ¢ Bazardous Materials Division Directors
Pesticide Branch Chiefs

At present most State inspectors conducting pesticide
use inspections present credentials headed: “United States
Environmental Protection Agency « The credential later
identifies thes inspector as "an employee of the State of

«" This credential has been supplied by the Agency
_ as a convenience to States which have c¢ooperative enforcement
agreements with EPA. (EPA Form 3540-28 (Rav.. 4-78))

Theee credentials were designed beto:e primacy when
States conducted use inspections for violations of FIFRA
under the auspices of a cooperative agreement., Pursuant to
Section 26, most States now exercise primary enforcexent
responsibility for all use violations. Use inspections ara,
therefcre, primarily a State activity. Consequently, use
inspections in States with primacy are undertaken under the
authority of State law, (this is true even where the use
xns;ections are Pederally funded).

Thercfore, during use inspactions, it is appropriate
for State inspectors to present credentials which indicate
that the inspectors are acting under authority of State law.
The existing Federally supplied credentials are misleading -
since they are headed ®United States Environmental Protection
Agency." In the fuf\ tate inspectors conducting pesticide
uso. inspections »resent credentials that are issued
by their State employers. If State.credentials do not
already exist, tha State is responsible for designing and
providing such credentials to their inspectors.




, 1t is additionally nocossary fer Statec to cease using
Lo ederdlly cupplicd "tocice ol Iauscction” for, (o
o 354vu=2 (Ruv. 3-75)). The present foriy crronreously
identifies usc inspections as beiny authorized under the
authcrity of the "U. Eavironmentzl Protection fgency”. The
States are :ugJonSLble for drafting new Motice of Inspection
forns. The States must design the;r liotice of Insncctxon
form in a manner which parallels the Zla form. A consistent
format will greatly'aid the ‘indexing of the information in
the Agency computer. %he State Notice of Inspection form
shoulé indicate the relevant Statec statutes which authorize
the inspection. While States await the printing of the new
forus, they may use the Federally suppnlied forns if 211
indicia of Pederal authority are obscured.

It should also be noted that State inspectors conducting
use inspections cannot rely upon FIFRL for authority to take
afficdavits. Conseguently the 2Agency affidavit forrm (EPA Form .
3546-11 (Rev. 9-75)) may not be used by States during use
. inspections. 1If State law grants this power, of course, the
.inspector may take an affidavit according to State pro=
cedures, :

I hore that the Regions will implement these guidelines
during the next 6C days. Please contact John lMartin of nmy
stalf at 755-1075 if you have any guestions.

A. E. Conroy 11, Director
Pesticides and Toxic Suostances
Enforcerent Division

-
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MEMORANDUM

SUBJECT: Methyl Bromide Label Revision in Response
to Health Concerns of Structural .Fumigan

FROM: ~ John J. Neylan III, Di
Policy and Grants Divisi
Office of Compliance Moni

TO: Addressees

In response to EPA's health concerns about Methyl Bromide
pesticides used for commercial and structural fumigation, the
registrants for methyl bromide structural fumigants have revised
their labeling, as required by EPA, to incorporate the language
set out in Attachment A. There are five registrants with
thirteen methyl bromide products which are affected by the
labeling revisions. (See attachment B.)

All five registrants committed to certain conditions for
continued registration of their Methyl Bromide products. The
methyl bromide registrations listed in Attachment B have been
amended to add the following conditions: :

° By June 15, 1992, registrants were to submit revised product
labeling as stated in the Interim Approved Labeling .
(Appendix A). This deadline has already passed and all of
the registrants have adhered to this.

o By August 15, 1992, all products which are sold or
distributed by the registrant must bear the June 1992
revisions concerning aeration and reentry and the fact sheet
for commercial and residential structural fumigation (see
enclosure-Interim Approved Labeling, Appendix A).

Please note that the Registrant may request that its
label(s) contain aeration procedures different from those
specified in Appendix A if the registrant submits data
showing that such procedures will provide an adequate margin

Lo o
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¢f safety for persons reoccupying the structure. However,
all five registrants revised their labeling to add the
aeration procedure specified by the Agency. None have
subnitted data supporting a different aeration procedure.

o Registrants must notify all of their customers by certified
mail that sale or distribution of Methyl Bromide pesticide
products for residential or commercial structural fumigaticn
will be prohibited after September 1, 1992 unless the
product labels bear the revised use directions. Registrants
must then keep copies of both the notifications and the
receipts for two years.

o The Registrant will use the Customer Letter provided by the
Agency on May 15, 1992 as the notification letter referenced
~in the preceding paragraph. (See Attachment C.)

o Registrant will offer to relabel products for their
distributors, and if distributors agree, the Registrant will
relabel such products.

o The Registrant will put a month/year code on all amended
labels.

Please note that a policy question arose regarding the use
of California's Methyl Bromide Fact Sheet in place of EPA's Fact
Sheet. Upon review of both, the Office of Pesticide Programs
(OPP) has determined that in the state of California only, the
use of California's Customer Fact Sheet will be permitted. 1In,
light of this decision, we are issuing Compendium Policy No. 3.10
entitled, "Use of California's Methyl Bromide Fact Sheet." (See
Attachment.)

Please also note that a question has been raised regarding
the deletion of the greenhouse use site from two product. labels
which have voluntarily removed all structural residential and
commercial fumigation uses from the label. This issue has been
referred to OPP and we will notify you when this issue is
resolved. - '

If you have any additional questions regarding this label

revision, please call Phyllis Flaherty or Shruti Desai of my
staff at (703) 308-8383 or (703) 308-8291, respectively.

Attachments
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APPENDIX A
INTERIM APPROVED LASELING
LABEZLING FOR MAWJIFACTURING USE PRODUCTS:
This precduct cannot be formulated into an end-use product for
resicdential or commercial structural fumigaticn unless the laktel

0f the end-use praduct incorporates the fcllowing directions:

UMIGATION FOR RESTDENTTIAL
Aeragicn-;gd Reentrv:

Aﬁ the end of the exposure peried, after all tarpaulinsg or
seals are renoved grom the structure, open all interior and
extericr doors, windows, and vents that are operational. No
person shall be allowed to reenter the structure unless Qearing
protective elething and a NIbSH/MSHA approved self-contained:
breathing apparatus (SCBA) or combination air-suppliéd/SCBA

respirator until the following criteria are met:

1. &) If non-mechanical or natural ventilation is used, the
structure must be aerated for a minimunm of éaven dﬁys from the
time the tarpaulins are removed.

B) Aftaer aaeration is completed, the level of methyl bromide
in the strucﬁurn nust be measured using a gas detector device
with a minimum detection limit of 3 ppm for methyl bronide. ‘
Measurenents must be taken from an interior electrical outlet by
insérting the detection device in the ground receptacle, or from
other enclosed spaée within the wall on an interior_ané a

perimeter wall:; and



C) (i) The level of methyl bromide is less than 3 ppn frcn

each erea measured; or

(ii) I#2 <he level ¢f nmethyl bromide is 3 ppa or greater,
the structure shall be aerated for an additicnal 24 hours. At
the end of the 24 hour period, the level of methyl bromide zust
be measured froz the areas previcusly sampled. These procedures
must be repeated until the level of methyl brcmidé is below 3
PP3.
2. If mechanical aeratien is used:

) Fér structures without attics, an aeration fan(s) must be
inserted in a2 window or other exterior opening aﬁg.saaled sc that
the air inside the structure is exhausted out of the structure.
The aeration fan(s) nust be capable of displacing 5,000 cubic
feet of air per minute. To facilitate aeration, axtéricr
openings, such as windows, vents, or an access door to the -
subarea, should be u;ilized. The structure must be aerated with
the fan(s) operating for a minimum of 72 hours;

B) After aesraticn is completed, the level of methyl bromide
in the structure nmust be measured using a gas detector with a
ninimum detection limit 65 3 ppn for' methyl bromida. '
Measurements muest be taken from an intarior electrical outlet by
inserting the detaction device in the ground receptacle, or from
bthar enclosed space within the wall on an interior and a
perimeter wall; and

C¢) (i) The level of methyl bromide is less than 3 ppm from

each area measured; or



(ii) Iz the levelwef 2ethyl breoride is 3 ppm or greater,
the structure must be aerated for an additional 12 hours. At the
end of the 12 hour period, the level of methvl krexide nmust be
neasured f£rom the areas previously sanpled. These procedures
pust be repeated until the level of methyl bromide is below 3
PPR. . )

3. A) For structures with attics, an aeration fan must be
inserted in the attic access door and a window or oth;'.:. exterior
opening, and both sealed so that air inside the étructﬁra is
exhausted ocutside the structure. The aeration fans must be
capable of displacing a minimum o2 5,000 cubic feet of air per
pinute. To facilitate aeration, exterior openings, such as
windows, vents, or an access door to the subaraeaa should be
utilized. The structura must be aerated with the fan; operating
for a nminimum of 72 hours;

B) After aeration is conpleted, the level of'mathyl bromide
in the structure must be measured using a gas detector deviée
with a minimum detection limit of 3 ppn for methyl brcmidg
residues. Measurements must be taken from within an interior .
electrical outlat by inserting the détaction device in the grouﬁd
receptacle, or other-enclosed space within an interior and a
perimetar wall; and

C) (i) The level of methyl bromide is less than 3 ppm from
each area maasured; or

(i) If the level of methyl bromide is 3 ppm or greater,

aeration nust continue for an additienal 12 hours. At the end of

3



the 12 hour pe;iod,,the-%evel of methyl bronide must be measured
from the areas previously sanpled. These rrocedures must be
repeated until the level of methyl brenide is below 3 pen.
4, For structures with basements, in addition to th
rezuirements of paragraphs 1, 2, ﬁnd 3 above, the windows, vents,
and interior doors of the basement must be open, and

A} After aeration is completed, the level of methyl brcmide
in the basement rust be measured using a gas datectof device with
a mihimua detection lig;t of 3.ppm for methyl bromide resicues.
A measurement nust be taken from an interior electrical cutlet by
inserting the detection device in the ground receptacle, or froa
cther enclosedlspace within the wall on an interior wall. In the
absence of an interior wall, a measurement must be taken of the
ambient air in the basement; and

B) (i) The level of methyl bromide is less than 3 ppm; or

(ii) If the level of methyl bromide is 3 ppm or greater,

the structure must be aerated for an additional 24 for natural
ventilation or an additional 12 hoursAfcr'mec§ani9al-aeration.
At the end of the additional ventilatioen pariod, the lavel of
methyl bromide must be measured from the area in the basenment
previously Bampled.' These ﬁrocedures must be repeated until the

level of methyl bromide is below 3 ppm.

Exructural Fumigation Fact Sheet
A. The applicator must obtain a structural fumigation fact sheet

which has been signed by, and provided to, the following persons:



(1) an adult occupant cf a single Zamily dwelling prier to

the parties entering into a fuzigation'agree:en:,

(2) (A) The owner, manager, or designatez agent of th
bullcding for multiple-farily dwellings, provided he or she
acknowledges in writing to the applicater that a copy of the
structural fu:igant Fact Sheet has been provided to an adult
oécupant of each unit prier to the parties entering into a
fuﬁigation agreement; or |

(B) An adult occupant of each unit in a multiple fanmily
dweliing prior to the parties entering into a fuxigation
agreement, or

(3) the owner, manager, or designated agent for all
structures or businesses cother than farily dwellings,

B. The Structural Fumigation Fact Sheet shall state:

The purpese of this handeut is to inform the consumer of possidle
health hazards associated with the use of the structural

funigant, methyl bromide. To make sure you have been given an

oppo ty to thisg o _obt the

sigqnaturs . - o _be ated

with methyl bromide, You will alse be given a copy of this fact
sheet to keep,

Structural Pumigants: Methyl Bromide
ATTENTION

Read This Fact Sheet Completely Before Bigning

5



?u:iqation_involvesvtpe intreducstion of poisonous gases ints
every part of the structure, .including inside the walls. Because
overexzosure to these gases can ke harmful to peocple, ycur
puilding will be ventilated before you will be allowed to ratur:,

This fact sheet provides basic information about the
structural fumigant, methyl brenide, as well as informatien abbut
why and how buildings are fumigated, methyl bromidé health risks,
how to know if you are exposed, ways to ninimize your expesure,
and several phone nunbers to call for more information.

New rules for structural fumigation have substantially
increased the time between fumigant use and the tizme an occupant
is allowed back into the building. Post-fumigation ventilation
has also been inmproved significantly. These changes should be
adequately protective, but you should knog sons basic facts about
‘structural fumigants.

Why Buildings Ars Pumigated - Houses and other structures
are‘fumigated to kill insect pests living in walls or woéd;
There are scmetimes other ways to deal with these pests, and
" building owners‘should inyestigate them. However, fumigation is
sometimes the only method fof handliﬁg extensive infestations of
wocd-destroying insects. You can discuss the possibility of
alternatives with your pest control company.

Why Buildings Are Pumigated - There are two pesticides used
for stfuctural fumigations: methyl bromide and sulfuryl flucride
(known by the trade name, Vikane.,) Each has advantages and

disadvantages in terms of their e:fectivéness in killing pests



which professional fumigaters can discuss with you. Your
fumigatcr should also provide you with a list of items you need

<o rexmove from your henme before the fumigatien starts.

.

Methyl'brozide is a2 gas. Before fuzmigatien starts, the
building tc be funigated is completely sealed and covered with a
tarp to keep the gas in the building so it can penetrate wood 5
Xill the pests. The tarp is left on for one t2 two days.
lWarning signs are pcsted arcund the kuilding notifying people to
keep duﬁ because the levels of the pesticide in the building
during funigation can kill a person.

After the tarp is removed, a professional tu;iéator will go
into the building wearing a compressed air tank and mask and open
the doors and windows. Powerful fans may alsc be set up to pull

.fresh air into the building. '

© It is now required thaﬁ buildings fumigated with methyl
bromide be aired out for a minimum of 72 hours after the tarp is
removed. Then, the fumigators are required to measure the levels
of methyl bromide inside the ﬁalls of buildings to make sure they
are below three parts:per niliibn.befcre you‘are allowed te go
back in.

The ventilation procedures make it unlikely that any’
renaininq fumigant in the living space will be a health hazard
after the house is cleared for reoccupincy. 3owevér, you should
be aware of the symptoms of overexposure to methyl bromide, since

it is sensible to be cautious when dealing with a potentially

hazardous chemical.
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Szall pockets of fumigant can remain in dead air space
between walls and inside éabinets, and in pcrous material such as
furniture, and zmay enter into the living space for a few days
after fuzmigation. That's why a mandatory aeration periocd is
required after the tarp is removed. Your building should not be
cleared for reoccupancy until it is safe for you to reenter.

Eow Do You Rnow Whether You Are Exposed - Methyl brenide is
a colorless, odorless gas, so a warning ageﬂt is added Which
causés watery eyes and a scratchy throat. If you experience
these symptoms in a building that has been recently fumigated,
you should leeve immediately and call the pest control ccmpany to
have your building retested. ' You should also'consdit with your
physician.

Methyl Bromide Health Risks -~ Methyl bromide enters your
bedy as a gas when you breathe ii. Exposure which may occur
from touching treatéd surfaces is insigniticané.

ltat s:

Overexposure to methyl bromide can cause blurred vision, -

headache, and nuusea. At highef concentra;icns, it can cause

tremors, sleeﬁiness, convulsions, pneumonia, and excess fluid in
the lungs, Th;sc synptops may net appear for 12 to 24 hours. 12
you prerience these synmptoms in a recently fumigated building,
you should leave immediately aﬁd call the pest control company to
have the building retested. You should alsc call your personal *
physician. Physicians are encouraged to report suspected

pesticideQrelated illnesses to EPA.



2irch defects: . In recent animal studies, metﬁyl bronide
caused birth defects when pregnant animals were exposed under
experizental conditicns. fhere.is ne evidence that methyl
broxide affects humarn reproducticen, alwhouch some chemicals which
cause birth defects in aninals may also cause birth defecss in
humans. AaAny person, including pregnant wcmen, should avoid

unnecessary exposure.

Other effects: It is not known whether long-term exgssure

to néthyl bromide causes cancer. Experiments in animals are
undefway to study this, althou§h~tests so far are negative.
However, even if methyl bronide were shéwn to cause cancer over a
lifetine of exposure in animals, it is unlikely that your "
exposure from the one~time fumlgatlon of your building would. be
high encugh to cause a szgnzflcant risk of cancer.
Ways To Reduce Your Exposu:e If You Are Havizg Your Bu;ld;ng
Punigated -
© Carefully evaluate all your pest control alternatives.
© Talk over your treatment program in advance with the pest
control company, sq'yoﬁ'fullf understand what will be
done, and what you need to de.
© 'Carefully fellow the instructions you are given about
items you are to remove from your building.
© Stay out of the treated building for at least three days
after the tarp is removed. If you have additicnal
concerns, you may choose to be away for an extra periocd

of time after the building is cleared for reoccupation.



o IZf you are interested cr concerned, you can ask your pes:z
contrel company to show you the records of the air
monitoring it did before your kuilding was cleared fcr
reocsupation.,

© You may wish to increase ventilation by opening doors and
windows.

o If you have syrmptzms of exposure, or you believe that
the aeration was not done properly, you shculd leave
the building and contact the pest control conmpany and
your physician. You may also wish to call cne of the
rhone numbers listed below. '

For information about pesticides, the U.S. Ehvirogmental
Protection Agency has a toll-free informatien service, the
Natioﬁal Pesticide Telecommunications Netwerk Hotline, which can
be reached at 1 (800) 858-7378. |

. In a pedical emergencf, call 911, or centact the nearest
Poison COqtrolACahter. See “Crisis Hotlines" listed near the
front of the white pages in your phone book.

If you feel uncemfortable entering the stru&ture, or if you

do not ful}y understand the'potential hazards, you should call
the company;that performed the fumigation:

Name:

Address:

City:

Telephone:

10



I acknowledge receiving a copy of tiais methyl broxzicde fact

sheet. (You will sign one copy for the cempany deoing the

3
0
(1

fuzmigaticn, and get a second copy to keep for later referen

Bignature: Date:

Please print your name hsre:

Your address:

FOR FUMIGATION OF RESIDENTIAL AND COMMERCIAL STRUCTURES, TEZISE
DIRECTIONS SUPERSEDE ANY OTHER DIRECTIONS ON THEE LABEL CONCERNIN

" AERATION AND REEINTRY

LABELING FOR END-USE PRODUCTS:

The label language for Fumigation of Residential and Commercial
Structures: Aeration and Reentry would be the same as for
‘manufacturing-use products except the introductory paragraph

concerning forzulation intc end-use products would be ommited.

11



FIFRA COMPLIANCE PROGRAM POLICY No. 3.10

Use of california's Methvl Bromide Fact Sheet

FIFTRPA Section: 3

Issue:

Label directions for all Methyl Bromide products require
that customers sign an EPA Fact Sheet before structural
fumigation occurs. Through regulation the state of California
requires a California fact sheet be signed. Will EPA allow
California's Fact Sheet (revised May 1992) to be used in lieu of
EPA's Fact Sheet for customer signature before fumigation in
California? -

Policv:

Upon review of both Fact Sheets, the Office of Pesticide
Programs has determined that use of the California Fact Sheet
(Revised May 1992) would be sufficient to meet the Agency's
intent in notifying customers prior to beginning fumigation. At
the request of the Office of Pesticide Programs, the Office of
Compliance Monitoring will allow applicators in California only
to use California's Fact Sheet (Revised May 1992) for customer
signature in lieu of EPA's Fact Sheet for customer signature
before the applicator starts the fumigation process.

Discussion:

Methyl Bromide registrants voluntarily agreed to a label
revision of Methyl Bromide products with structural (commercial
and residential) fumigation use directions on the label due to
health concerns of structural fumigants. Methyl Bromide ‘
Registrants with structural fumigation uses on their product
labels have revised their aeration and reentry directions
according to the Interim Approved Labeling. A Federal
requirement of the new, approved label language is that
applicators give their customers a fact sheet for their review
and signature before the fumigation process begins. In addition
to this Federal requirement, the state of California has passed
regulations requiring applicators in California to give their
customérs the California Fact Sheet for review and signature.
Without this policy, both fact sheets are required to be
presented to the customer and signed. The Office of Pesticide
Programs has reviewed both fact sheets and have requested the
Office of Compliance Monitoring to allow applicators in
California only to use the California Fact Sheet (Revised May
1992) in lieu of both. The EPA Fact Sheet is required to be
signed in all other states.



Attachment B

Products Affected by the Methyl Bromide Label Revision

Great Lakes Chemical Company

5785-4 Brom-0-Gas
5785-7 Brom-0-Gas 1%
5785-8 Brom=0~Gas 0.5%

5785=42 Brom-0-Gas 2%
5785-55 Brom-0-Gas 0.25%

Tri-Cal Inc.

_11220-17 Methyl Bromide 98%
Boil Chemicals
#8536-5 Pic-Brom 33
*8536-11 Pic-Brom 25
8536-12 Methyl Bromide 99.5%
8536-17 Methyl Bromide 99.75%
8536-19 Methyl Bromide 98%
ghadow Mountain Products
58266-3 Trical Methyl Bromide 99.5%

Ameribrom Inc.

8622-~17 Metabrom 99

Ethyl Corporation

3377-7 M-B-R-98

Reddick Fumigants Inc.

37733-5  Bro-Mean C=2R

* strucﬁural fumigatibn use directions have been removed from
the label while soil and greenhouse fumigation uses remain.



A+tadwment C

Custozer Letter

‘Dear Custener:

. Due’to’recent ex“osu*e ‘data generated cn sechyl bremida
s::"c'u*a’ ‘”"gat cn,-the Unitsd States Eovironmental P’Dt8C2101
" Agencyk: (DSZPA)--s cencerned‘thet_the*e nay e a. petential’l heelth
,riske-:r ‘peopleirecccupyingistructures. too soon: ;following
fun;gaticnIE:Accc*dingly, the USEPA" *s\re~u1ring changes —
.regarding: meehyl brc:zde fu:lgation of residentlal and.co_:erslal
fs_ruc‘u:es. T~ -

. "'Ou*:rec rds-irdicate that’ you- haVe pu.cbased methyl brc:~de
feoqz(cum"aﬂy nane)--n the . past.f Th;s letter.;s to netdi y veu .

dlrectzons . NowWs: requ;:efapol;cators to prsvide owne-s and/or T,
ccc"pants of*a bul’ding itorwhicht methyl bromideiis? applied withva
py'cfia Fac Zsheet? explai ﬂing mcre zabout’the: prcduct:r;A sl cﬁed.
cocy Jof: the act‘Sheet ‘mustibe: obtalned from the owner/occunant '
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H 2] '! UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
@ WASHINGTON, D.C. 20480

"“ w“"J
OFFICE OF
PESTICIDES AND TOXIC
SUBSTANCES
APR 24199
MEMORANDUNM

SUBJECT: Final FY 1992
Agreement Guide

FROM: Stephen L. Jo

Policy an;‘Grants Division
Office of Compliance Monitoring

70! Regional Pesticides and Toxics Division Directors
Regional Pesticides and Toxics Branch Chiefs

Attached is the final guidance for preparation of State
pesticide cooperative agreements in FY 1992. The package
includes the guidance and a complete set of appendices to the
document. ' :

Thank you for your comments on draft versions of the
guidance and for facilitating State comment. Many comments were
incorporated into the final guidance. However, others raised
issues that could not be addressed through the guidance this
year. We will retain all comments and attempt to address them
through action items for further consideration.

- A number of comments expressed concern with the implemen-
tation schedule for the Worker Protection Program. After further
discussion with program staff, we have scheduled a longer lead
time for dissemination of educational materials in the first
phase of the program. However, the remaining schedule for
implementing the program has not been changed because of the.
importance of completing these tasks within the stated time .
periods. We will make every effort to ensure that guidance and
materials needed from Headquarters on the Worker Protection
Program are available so that schedules can be met.

ég>hmmnmewmdmmw
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Another section of concern to commentors was the proposal to
move up the due dates for quarterly reporting under the
cooperative agreements. Based on opposition to this proposal,
reporting dates will remain the same as in previous years.’

Included in this final guidance is a section on the Office
of Compliance Monitoring's lawn care initiative. This section
was sent separately for review by Regions and States, and the
final language adopted reflects those comments. Several States
reported that they have lawn care programs in place and that the
activities proposed would be easily incorporated into current
programs. We are asking for the support of the States with this
initiative to gather systematic information about the use of lawn
care products so that we can report to the General Accounting
Office on our assessment of the need for a long-term lawn care
enforcement strategy.

Finally, those Regions that issue Region-specific guidance
are reminded to circulate draft guidance to their States for
review and comment before finalization. Copies of final Regional
guidance should be sent to the Office of Compliance Monitoring
and to the Field Operations Division.

If you have any questions regarding the certification and/or
the pesticide program sections of the guidance (pages 18-35), _
please contact Therese Murtagh, OPP Field Operations Division, on
FTS 557-7410. Questions regarding the compliance sections of the
guidance (pages 36~70) should be referred to Linda Flick, Office
of Compliance Monitoring, on FTS 382-7841.

Again,-fhahk you for your input to the guidancé.
Attachment
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2 CERTIFICATION AND TRAINING OF PESTICIDE APPLICATOR -
~ NATIONAL PRIORITIES .

a. Program Goals. In FY92, the Agency will work with the states/tribes to address

the changes to certification plans which will be required as a result of revised provisions’

in the regulations concerning "Certification of Pesticide Applicators,” 40 CFR 171. The

revisions to 40 CFR 171 should be final and in effect in FY92. Working with USDA and

others, EPA will develop new training modules and upgrade training materials to assist in -
meeting the more stringent pesticide applicator competency standards contained in the

revised regulations. :

b. ational Program Priorities. In the area of certification and training of pesticide
applicators, the Agency has identified five program areas for priority activities in FY92 at
the national and/or regional levels.. These activities will be undertaken in cooperation
with the states, tribes, territories, and with USDA:

1. Encourage Interaction between State Agencies and Cooperatxvc Extension
Services in the States . :

EPA will continue to encourage frequent interaction between the Lead
Agency for pesticide programs and Cooperative Extension Service in each
State, particularly where the training offered by the Extension Service is a
means of obtaining certification or recertification credit.

2 Training

EPA will address state/tribal needs in the area of training material. EPA
will continue to work with USDA to identify needed training programs and
"materials and to dcvelop these programs and materials at the national level,
and facilitate such development at the regional and state level, as
appropriate.
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EPA will cooperate with the private sector to encouragc development of
trammg materials.

EPA will encourage states/tribes and facilitate their efforts to ensure that
training is made available to applicators in situations where the state/tribe
itself cannot offer training.

EPA will continue to develop train-the-trainer programs that address new
regulations, emerging issues, and innovative C&T materials.

EPA will encourage and assist in the development of methods/programs for
verifying that training has occurred in cases where the state/tribe itself does
not administer the training.

EPA will continue to cooperate with USDA to upgrade state private
applicator training programs and certification mechanisms based on the Joint
EPA-USDA/CBS reviews which were completed in FY 89.

3. Publication of Revised Federal Regulations

EPA will promulgate, in FY 92, revised regulations for the certification of
pesticide applicators. '

4. . State Certification Programs

EPA will encourage states/tribes to maintain their state/tribal plans, in
accordance with FIFRA Section 11 and 40 CFR 171. When the revised
regulations are promulgated, EPA will assist in the transition from existing
certification programs to programs ‘that meet the requirements of the
regulations.

. 5. Cooperation and Interaction
- EPA will facilitate coopcratidn and interaction between federal and

state/tribal agencies for identifying emerging issues, and in developing and
implementing state/tribal and regional programs to address those issues.
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3. GROUND WATER PROTECTION PROGRAM NATIONAL PRIORITIES

a Program Goals. EPA‘s environmenta) goal in its Pesticides and Ground Water
Strategy is to manage the use of pesticides to protect ground water resources. The
strategy provides states, tribes, and territories the opportunity to take the lead role in -
meeting this goal by designing and implementing plans to manage pesticides for the
prevention of ground water contamination. This approach allows for the tailoring of
pesticide management measures to meet specific local ground water protection needs.

Resources devoted to protecting ground water from pesticide contamination will be
focused on those areas that have the most serious agrochemicals in ground water problems
or with the potential for such problems. The Regional Program Offices will provide
technical assistance to states, tribes and territories on pesticide management plan
development and review of state and tribe management plans, ensuring cooperation among
key state/ tribal agencies, sharing information and reviewing grant plans. '

Protection of ground water requires a localized protection approach which require
a greatly expanded/strengthened state/tribe role in problem identification and in the
management of pesticide use with a focus on prevention of contamination.

At the regional level, the pesticides, ground water and non-point source programs
will need to work closely together to develop consistent state and tribal work plans to
support program specific grants. At the state and tribal level, there is the same need for
cooperation and coordination between involved agencies..

b. National Program Priorities. In the area of ground water protection, the Agency
has identified program areas for priority activities in FY92 at the national and/or regional
levels. These activities will be undertaken in cooperation with the states, tribes, territories,
and with USDA and USGS: ' ~ |

1. Implementation of the Final Management Plan Gmdance Document and
Technical Support Documents '

EPA will provide guidance to states, tribes, and territories in their efforts
to develop management plans and to promote national consistency in using
these plans as a key element of the foundation for pesticide registrations.
EPA also will provide technical assistance to those prepanng to develop
management plans.



Pesticide Guidance ) FY 92

2  Oversee the Development and Implementation of Both Generic and
Chemical-Specific State Management Plans

EPA will develop plans to strengthen the Agency’s foundation for the
Federal registration of pesticides posing ground water contamination
concerns. These plans should be developed in close coordination with state
ground water programs. “The EPA Office of Ground Water Protection
(OGWP) also is providing funds to state/tribal ground water programs for.
the development of pesticide management plans. :

3. Resolution of Organizational Roles and Raponsibihtm with Respect to OPP,
ODW, OGWP, USDA, and USGS

EPA will foster communication and harmony among these organizations
and their regional/state counterparts. With respect to the Office of Ground
Water Protection (OGWP), the Comprehensive State Ground Water -
Protection Programs (CSGWPP’s) will be the vehicle for addressing
organizational roles and responsibilities. EPA will develop and implement
MOUs with USGS and USDA (Soil Conservation Service, Cooperative
Extension Service, Agricultural Research Service, and Cooperative States
Research Service).

4. Review of Management Practices

. EPA will facilitate the transfer of technology among states, tribes, and
territories. EPA will determine what is and is not working and share that
mformanon wnh those in similar situations.

S. - Outreach to Pesncide Users and the Public

EPA will develop public information materials such as brochures, fact sheets,
- and audio-visual materials to aid in outreach.

4.  ENDANGERED SPECIES PROTECTION PROGRAM — - NATIONAL
PRIORITIES

a. Program Goals. The Endangered Species Protection Program focuses on providing
the best protection for listed species while minimizing any unnecessary impacts on pesticide
users. During the 1992 growing season, OPP anticipates the continuation of the voluntary
and pilot programs begun in 1990 and 1991. '
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During FY92, the Agency will begin requiring registrants to relabel some products
with endangered species precautions and reference to county-specific bulletins to conform
with the Endangered Species program. Because approximately twelve months will be
allowed for relabeling, few products at the cnd -use level will bear the rcvxsed labeling
‘during the 1992 growing season.

The Regions’ focus will be on providing technical assistance to the states/tribes.
This assistance will include coordinating the review of habitat maps with the states and
other interested parties, ensuring coordination between State agriculture and fish/game
agencies, and reviewing State plans.

b. National Program Priorities. In the area of en&angered species protection, the
Agency has identified program areas for priority activities in FY92 at the National and/or
regional levels. These activities will be undertaken in cooperation with the states, tribes,
territories, and w:th USDA:

1. Voluntary Progmms Including Pilot Programs

EPA will assist with on-going pilot programs and work to establish new pilot
programs in the states/tribes during the 1992 growing season. Results from
the pilot programs will be used to revise the Endangered Species Protection
Program as necessary.

2 Customized State-Initiated Plans

Through the Regional Offices, EPA will provide technical assistance to
states/tribes developing their own state/tribe-initiated plans. Regions will
participate in the first level of review for state/tribe-initiated plans. EPA
Headquarters will assist in revxewmg state/tribe-initiated plans submitted
through the Regions, and in obtammg concurrence from the Fish and
Wildlife Services (FWS)

. 3. Outreach to Pesticide Users and the Public

EPA will develop educational materials for use in the field as well as to
inform the public about the Endangered Species Protection Program.

EPA will provide program informational materials (including bulletins,
brochures, fact sheets, videos/slides) to the Cooperative Extension Service,
Regional Offices, etc., as these materials are developed by EPA.
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4. Coordinaﬁon with thc Federal and State Lead Agenciu

EPA will promote cooperation with other Federal and state/tn‘bal agencies
including USDA, FWS, Regional Office, State Agriculture and Fish and
Game departments. This cooperation will result in (a) the development of
educational materials and habitat maps, (b) review of program outreach
activities, and (c) the development of technical aspects of the program.

5.  Review of Habitat Maps

Through the Regions, EPA will coordinate the review of habitat maps with
the states and other interested parties.

S.  WORKER PROTECTION PROGRAM - NATIONAL PRIORITIES

a.. Program Goals. In FY92, the Agency goal will be to disseminate information on
the new Worker Protection Standards (WPS) and to continue to develop and disseminate
training materials required by the program.

Successful implementation of the WPS and related product label changes will
require continued public outreach to inform workers and employers about requirements
that will be initiated in FY91. The complexity of reaching so many groups and individuals
requires a decentralized Federal program. Training materials and technical assistance will
be directed through regional and state/tribes programs to tailor them to local conditions
" and programs.

The pesticides worker protection compliance monitoring and enforcement activities
will focus on ensuring compliance with the pesticide worker protection rule, through
routine comprehensive inspections, and follow-up to incidents and complaint reports.
Training seminars for states and technical assistance for public and private groups wﬂl also
be an important part of comphance monitoring and enforcement efforts.

b.  National Program Priorities. In the area of worker protection, EPA has identified
program areas for priority activities in FY92 at the national and/or regional levels. These

activities will be undertaken in cooperation with the states, m‘bes, temtoncs, and with
USDA:
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1.

Continued Development of Program Implementation Strategies by the States,
Tribes, and Temtones

- EPA, through the regions, will provide information and assistance for

finalizing individual worker protection program implementation strategies for
states, tribes, and territories.

Outreach to Pesticide Users and Workers Potentia.ﬂy" Exposed to Pesticides

To assist the state, tribes, and territories in their outreach programs, EPA

‘will provide information on the WPS to the regu]ated and affected

communities. These communities will bé identified - in individual worker

- protection program implementation strategies. EPA will develop materials

to inform users of the new WPS requirements. Headquarters will facilitate

-regional interaction through informational meetings and workshops.

Coordination of Activities with the States, Tribes, and Other Agenc:es and
Orgamzatxons :

EPA will promote cooperation between USDA, OSHA, the Cooperative
Extension Services, and the private sector in the development of educational
materials and dissemination of information and training efforts. EPA
encourages states/tribes to include groups/coalitions representing migrant
workers when naming organizations to work with in implementing Worker
Protection Standards (i.e., utilize organizations representing or concerned with
migrant issues). EPA w1l] also promote cooperation between states and
tribes.

Publicizing the Worker Protection Program

| EPA will develop materials, such as brochures, fact sheets, and guides, for .

informing the public of the new WPS. EPA, through the regions, will also
use the media to announce the WPS and inform the public of its

T equxr ements.

Management of Cooperative Ag;reemems with the Statu, Tn‘bu, and
Territories for the WPS

EPA will review the focus and progress of the FY92 Pestxcnde Cooperatwe

Agreements. Improvements and corrections will be suggested, as necessary.
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* Head-quarters, through the Regional Program Offices, will issue and transmit
guidance to ‘the states/tribes.

6. Training Programs and Materials

EPA will develop a national set of guidance documents on basic occupational
safety that meets the minimum requirements set out in the WPS. Then, in
cooperation with the private sector-and other state agencies (the Cooperative
Extension Service, OSHA), EPA will help states, tribes, and territories tailor
programs and materials to meet specific needs.

Using EPA/state/tribe/employer "train-the-trainer” type programs, EPA will
also prepare persons who can offer training or distribute information about
the WPS.

I COOPERATIVE AGREEMENT APPLICATION REQUIREMENTS

To ensure an orderly administrative review, programmatic evaluation, and funding
of cooperative agreement applications, the applications must be received by the regional
Grants Management Offices at least 60 days prior to the beginning of the proposed budget
period. This is a federal requirement which must be adhered to in accordance with 40
CFR Part 35.140. This requirement may be addressed in any audits conducted of a
state/tribal cooperative agreement program.

In accordance with 40 CFR Part 35.141, EPA will not reimburse applicants for costs
incurred before the date of award, unless it is a continuation award and the application
was submitted by the state prior to the expiration of the prior budget period. If
applications for continuation awards are not received in a timely manner, it will be

10
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- necessary to request a formal deviation request approved by the Grants Administration
Division before any pre-award costs may beapprovcd.

In addition to this guidance document, regional and state/tribal staff should consult
the appropriate regulations in 40 CFR Parts 31 and 35, the Administrator’s Policy on
Performance-Based Assistance, and the Assistance Administration Manual, previously
distributed, when preparing, negotiating, and evaluating cooperative agreement applications.

Listed below are the principal elements needed in an application to enable EPA
to perform a proper review and evaluation of the proposed program and to make a timely
~ award of funds. The outline below is a suggested format for applications.

A STANDARD APPLICATION FORMS

The regulations (40 CFR Part 31.10) require applicants for assistance to use
Standard Form 424 (revised 4/88). Application kits including all the necessary application
forms, may be obtained from the EPA regional Grants Management Office. (A copy of
the application form can also be found in appendix I of this guidance.)

It is recommended that applicants submit one consolidated application, for EPA
review and approval, with a distinct work program component for each of the five
activities (namely enforcement, certification, worker protection program activities,
endangered species, and groundwater program activities).

If suf:mitting one application is not feasible, the state lead agency/tribe may submit
separate or amended apphcatlons which address each component for which funding 1s
available as described in this document.

In submitting a consolidated cooperative agreement application, for EPA review and
approval, the applicant must submit three budgets at a minimum: 1) one for the
enforcement component (including worker protection enforcement activities and all the
enforcement activities); 2) one budget for the certification component; and 3) one budget
for the pesticide program activities (addressing the groundwater, endangered species and
worker protection program activities together). (Appendix IX includes an example of a
partially completed application form showing how at least three individual budget
components could be entered on one application form SF 424.) .

11
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| B. BUDGET REQUIREMENTS
1. Cost Shar;ng- |
a Enforcement Component

EPA’s share of the "total prolect costs” for the FIFRA enforcement component
should not exceed 85% of the total funding level.

b. Certification Component

FIFRA Section 23 limits EPA’s share of the "total pro;ect costs to not more than
50% of the total funding level. .

c Pesticide Program Component (Addressing Worker Protection
Program Activities, Groundwater Program Activities and
Endangered Species Program Activities)

EPA’s share of the "total project costs” for the worker protection program activities,

groundwater program and endangered specxes program actmtxes should not exceed 85%
of the total funding level. , :

2. Itemized Budget Detail

The applicant should include supportive itemized statements or fact sheets to
expand upon the expenditures proposed for at least each of the three components (namely
enforcement, certification, and pesticide program activities) for the cost categories listed
below. Any additional cost categories that may appear to be out of the ordmary should
be xtexmzed as well.

a Personnel
Personnel costs should be itemized to show the type of work activity, number of
persons involved, number of work years involved and the total cost for each of the major
categories of personnel (e.g., inspectional, analytical, etc.) for which funding is requested.

b. Travel

Travel costs must be adequately described to show the basis for the total travel cost
estimate.

12
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¢. Equipment and Supplies

Each item costing $25,000 or more should be listed sépa‘ratcly. Items costing less
than $25,000 may be grouped, as appropriate.

C. NARRATIVE STATEMENT

Each cooperative agreement application must be accompanied by a narrative
statement covering the subject areas listed below (addressing background information, -
ability to implement the program, objectives of the project, benefits of the project to the
applicant and EPA, and the work program). If a subject has been adequately documented
in previous applications, project reports, etc., a reference to the earlier document will

suffice, as long as the pertinent pages of the earlier document are attached.

A new work program narrative for each component, for review and approval, must
be-submitted annually along with the apphcauon With changing conditions and priorities
(both nationally and locally), it is expected that work program activities will change from
year-to-year.

1. Background

40 CFR Part 35.140 requires all applications to include a discussion of performance
to date under the existing award.

2 Ability to Implement Program

Each applicant must certify that there are no impediments to the state’s/tribe’s
ability to carry out the proposed program or programs. Applicants with continuing-
cooperative agreement programs are not required to annually certify their ability to carry
out the proposed programs, unless one or more of the areas described below has changed.
The applicant should address the areas described below, as well as any others, which might
pose problems.

"a.  Authority to Conduct the Proposed Program
State Authorj
The state must have enacted legislation which empowers it to enter into a

cooperative agreement with EPA and conduct specxﬁc activities proposed under the
cooperative agreement.

13
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ribal Authori

The tribe must have established a govemmental body to execute a cooperative
agreement with EPA. Most reservations are covered by tribal governments, recognized

by the Department of the Interior in the Federal Register and organized pursuant to
treaties and/or Acts of Congress :

b. Authonty to Accept Federal Funds

A state/tribe, which can only implement a program under a cooperative agreement
with prior authorization by its legislature to spend federal funds, must include a statement
indicating the date on which such authorization will be obtained. Commitment of EPA
funds will be contingent upon such authorization by the state legislature or Tribal Council.

c Designation of Lead Agency. for Enforcement

Although several agencies within a state/tribe may be responsible for regulating
-various aspects of pesticide manufacture, handling, and use, EPA will continue to enter
.into only one cooperative agreement with the state/tribe for pesticides enforcement, as has
been done in the past. It is a necessity for.a coordinated enforcement program for this
~ practice to continue. : '

The Governor of the state or the Tribal Chairman (or equivalent), through a letter
to the regional office, should designate a lead agency which will be responsible for the
cooperative enforcement agreement program. The designated lead. agency must have the
authority to enter into contracts or interagency agreements with other agencies for the
performance of all necessary activities. The lead agency must follow through on their -
"lead" responsibilities, as outlined in the work program section of this guidance documem,
as the recipient of cooperative agreement funds. :

3. Objectivec of the Project

Each applicant should clearly define the principal objecnves Wthh support the
achievement of the national and individual state/tribal priorities. ‘

4. Benefits of Project to the Applimnt and EPA
The apphcam must identify expected results and benefits to be derived from the
project, including all primary and secondary benefits to the applicant. This statement

should clearly establish the project as a cooperative agreement with benefits accruing to
both the apphcant and EPA.

14
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- Work Program

The applicant must develop, for EPA review and approval, a proposed work
program for each component including a narrative description of the projected outputs and
work to be accomplished, along with a schedule for accomplishing these activities. The
. cooperative agreement work programs for each component are discussed in sections III
“and IV.

Additionally, while developing the work program, the applicant should identify and
consider the concerns of persons in the state/tribe who may be exposed to pesticides or
otherwise affected by the pesticides enforcement program. The EPA considers public
participation in the planning process to be an important element of the program. Each
applicant may use a variety of means to identify the concerns of the public and involve
the public in the planning process. As a reference, applicants may wish to use EPA’s
Public Participation Policy, January 19, 1981, 46 Fed. Reg. 5736, (included in appendix X).
This policy discusses the following factors: outreach, dialogue, assimilation, feedback and
associated methods. ‘

D. ACCOUNTABILITY UNDER THE COOPERATIVE AGREEMENT

According to 40 CFR Part 31.20, recipients must expend and account for funds
awarded in accordance with state/tribal laws and procedures for expending and accounting
for its own funds. Fiscal control and accounting procedures must be sufficient to: 1) track
the expenditure of funds separately for at least each of three components (enforcement,
certification, and pesticide program activities) of a consolidated pesticide agreement; 2)
permit preparation of Financial Status Reports (FSRs) required by the regulations; and -
3) permit the tracing of funds to a level of expenditure adequate. to establish that such
funds have not been used in violation of the restrictions and prohﬂ)mons of applicable
statutes. :

The recipient’s expenditures under the agreement must follow cost categories (i.e.,
budget line item or program elements) established in the original agreement. Except as
provided for under 40 CFR 31.30 (in appendix XI), recipients and sub—recipients can
rebudget within the approved direct cost budget. Certain types of changes requxre prior
appraval (see 31.30(c) through 31.30(f).]

E. REQUIRED CERTIFICATION FOR DRUG FREE WORK PLACE
On May 25, 1990, the Office of Management and Budget published "Drug-Free

Workplace Requirements; Notice and Final Rules." For EPA, this new rule is included in
40 CFR Part 32 (See appendix XII), Government Debarment and Suspensnon
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- (Nonprocurement) and Governmentwide Requirements for Drug-Free Workplace (Grants).
This rule was effective July 24, 1990 except for the certification requirements of section
32.630(c) and (d) for states and state agencies which was effective on June 25, 1990. The
rule requires all recipients to certify that they will maintain a drug-free workplace. The
regional Grants Office must make sure that each application includes a properly executed
certification. The rule provides for suspension of payments, suspension or termination of
grants, or suspension or debarment of the recipient for violation of the rule.

F. CERTIFICATION CONCERNING AND DISCLOSURE OF "INFLUENCING |
ACTIVITIES" ‘

Persons (including states and municipalities) who request or receive grants or
cooperative agreements exceeding $100,000 shall file with the awarding agency a
certification that the person has not used, and will not use, federal funds to influence the
award of the grant or cooperative agreement. Such persons shall also file a disclosure
form if they used, or have agreed to use, pon-federal funds to influence the award of the
cooperative agreement. Both the certification and the disclosure form should be in the
application kit supplied by EPA. If the documents are not in the kit, please contact the
regional Grants Management Office.

- G. DEBARMENT AND SUSPENSION CERTIFICATION

. The applicant must include EPA Form 5700-49, the Certification Regarding
Debarment, Suspension, and Other Responsibility Matters. This form certifies that
applicant currently is not ineligible for assistance due to a disbarment, suspension, or other
infraction. '
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1. PESTICIDE PROGRAM ACTIVITIES FOR THE FY 92 WORK PROGRAM

Ees Rt

A INTRODUCTION

1 General
For AFY92, program development in the new pesticide initiatives will continue.
Pesticide applicator certification programs, that have been in place in the States for
‘several years, will be updated and maintained.
2 Work Program Components
Each state/tribe applying for FY92 pesticide program cooperative agreement funds
must prepare a prOposcd work program that includes the following five components,
at a minimum: :

a, A description of the work, as outlined in the specific sections on work
program activities in this chapter of the grant guidance

b. A schedule for accomplishing the work program activities
c. Reporting |
d. Accounting records and filing system
e. Evaluation plans |
3. 'ngram Flexibility
o EPA recognizes that the states/tn‘bes will be designing programs pamcular to

_ specific concerns in their areas, and work programs may vary from State to State.

The guidance for the new initiatives may lack some degree of specificity by design,
to allow the states/tribes flexibility in developmg their programs and to allow for
states/tribes that have progressed further in some of these areas as well as those
who are in the initial stages of addressing them.
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'Cooperation Between States/Tribes and the EPA Regional Offices |

The state/tribe and the Regional Program Office should work closely together to
develop complementary EPA/state or EPA/tribal pesticide programs, especially as
they address the new initiatives. Cooperation between EPA and the applicants is
essential in developing effective programs. Discussions between the states/tribes
and the Regional Program Offices with regard to priorities, planning and the extent
of different program activities to be conducted are particularly important.

Renegotiation of Work Programs for Program: Imt:auvu

‘Since the new program initiatives are in developmental stages, the guidelines set by

EPA for these activities may change during the year. There can be a renegotiation
of the work program for ground water, endangered species, and worker protection
program activities after regulations or guidelines are issued in final form. The
Regional Program Office will work with the states/tribes to determine if there is
a need to change the specifications of the work program after final regulations or
strategies are available.

* CERTIFICATION AND TRAINING OF PESTICIDE AP?UCATORS - WORK

PROGRAM ACTIVITIES
Introduction

Seven core elements are needed in the applicant’s work plan. These elements are

'described below. The work program elements should be prioritized based on

discussions with the EPA Regional Program Office..
Work Program Requirements
a Revisions to State Mechanisms for Certification

The State will implement revisions to State mechanisms for cemﬁcanon

(including examinations, training sessions and/or self-study packets if

applicable) as previously agreed upon between the EPA project officer and

the State. This effort also applies to any revisions agreed upon as a result
. of the FY 88/89 joint revxews, but not fully implemented by FY 91.

The State Lead Agency (SLA) should provide oversight and assistance as

appropriate in implementing changes to training programs which were
discussed as a result of joint reviews, and the SLA should cooperate with the
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~ State Cooperanve Extension Service (SCES) in implementing required

changes to certification mechanisms as a consequence of such training
changes.

b. Implementation of Changes to State Certification Programs

The State will implement any remaining changes to State certification
programs/plans which were agreed upon between the State and EPA as a
result of the FY 87 and subsequent discussions on State Certification Plans.
(These changes should have been implemented or should be implemented

according to a schedule agreed upon and approved by the EPA Regional
Program Office and the State.)

¢  Review by the EPA Regional Program Office of Revisions of
Ccmﬁmnon/Recemﬁcanon Examinations

Rcwsxons to state/tribal cemﬁcatnon/recemﬁcation examinations will include
review by the EPA Regional Program Office to assure that, in addition to
the other topics required by federal regulations, the exams include
information on: 1) chronic health effects; 2) ground water contamination;
3) endangered species; 4) disposal methods; $) calibration of dispersal
equipment; 6) proper use, maintenance and disposal of personal protective
equipment and clothing; 7) applicator laws and responsibilities; 8) °
significant. pesticide use problems identified through enforcement actions.
When the EPA identifies areas in the examinations that need amendment,
the State will work with EPA to make needed changes.

d Meetings with the State Cooperative Extension Service

States/tribes must meet a minimum of twice each year with the state
'Cooperative Extension Service to discuss and evaluate the state/tribal
pesticide applicator certification and training program “EPA Regional
Program Offices should be notified of meetings in advance. At least twice
a year, states/tribes will submit a report of points of agreement and decisions
to the EPA Regional Program Office. These reports may be submitted by
states/tribes with their mid-year reports and end-of-year reports.
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c.

Reporting of Certification and Training Projections and Accomphshments on
EPA Form-5700-33H

On a semi-annual basis, the state/tribe will submit information on the number
of training sessions participated in or monitored and the number of
applicators certified and recertified (includingthe numbers certified and
recertified for each category).

These reports showing certification accomplishments should be submitted by'
the State within 30 calendar days. following the completion of the Federal

- fiscal year, second and fourth quarters. Semiannual reports are due April

30 and October 30 of each year. The end of year Form 5700-33H should
include the number of applicators holding valid certification as of September
30, and the recertification period, in years, for each commercial category.

For Regions encompassing States that operate on a fiscal year that is
different from the Federal fiscal year (e. g. July 1 - June 30 vs. October 1 -
September 30), States must provide most current reporting data available
at the time required reports are due. :

In addition, the States are required under 40 CFR Part 171.7(d) to submit
an annual report at a time to be specified by the State. The State may
choose to have an annual State Plan report penod that corresponds to their
cooperative agreement budget period.

The states/tribes may consider using completed EPA Forms 5700-33H as
part of their State Plan reports because the data reported on Form 5700-
33H are the same as the first three items required in State Plan annual
reports. - This can be done only when the State chooses to have an annual |
State Plan report period that corresponds to their cooperative agreemcnt
~ budget period.
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g State/Tribal Specific Activities

The State/Tribal work progrém will address any unrésolved problem areas
identified in mid-year and end-of-year evaluation reports of current and past
project periods. | -

~ GROUND WATER PROTECTION PROGRAM - WORK PROGRAM
ACTIVITIES |

Introduction

" The Regional Program Offices and the states/tribes need to work together to utilize

funds effectively in developing programs. The flexibility needed to implement
priority tasks such as those identified by the Comprehensive State Ground Water
Protection Programs, as well as the flexibility provided in this guidance, should allow
for a degree of creativity and uniqueness in designing ground water protection
programs. Where States/Tribes have already completed some/all of these work
goals, new or expanded work goals can be negotiated.
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2  The Work Program
a. Establishing a State/Tribal Ground Water Protection .Program Schedule

For FY92, the State/Tribe will develop a program schedule for accomplishing
the work program activities described in this section. The state/tribe and the
Regional Program Office must agree upon a work program schedule.

- Work toward completion of these activities will be pursued in FY92
according to the established schedule. Completion of the work on all

components may not occur in FY92, owing to the complexity of certain
activities.

'b.  Work Program Requirements

1 Completion of the Ground Water Protection Program Implementation -
Plan

The state/tribe will complete the implementation plan for ground
water protection. The state/tribe will submit the implementation plan
to the Regional Program Office according to the established ground
water protection program schedule.

The implementation plan will include the following components:

a. An outline of how states/tribes will accomplish the provision
and/or requirements of the EPA Pesticides and Ground Water
Strategy pending the receipt of final guidance documents from -
EPA _ ‘

b. A framework for conducting ground water activities, including
' whether the state/tribe will opt to develop a generic state
management plan or chemical-specific management plans

¢.  An estimated time line for the development of either type of
plan within EPA guidelines

d. A description of preparations for communicating the strategy
to users and to the public, such as identifying target audiences,
establishing mechanisms for the dissemination of information,
and conducting public meetings
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c. A description of plans to develop appropriate infrastructures,
" and/or memoranda of understanding with other State agencies

£ A description of preliminary monitoring

g A description of any other preliminary activities that should be
undertaken to prepare for implementing the strategy

Implementation

After approval of the implemem‘ation'plan and schedule by the EPA
Regional Program Office, the state/tribe will initiate the activities
defined in the plan. :

Development of Generic: Management Plans

States/tribes opting to develop a generic state management plan in
their implementation plan should begin work on the various genenc
components. EPA strongly encourages states/tribes to develop generic
management plans and to submit them for review and preliminary
approval prior to the 1992 use season. Generic plans would contain
the basic components common to all management plans and could
then be modified and expanded to address management of specific-
pesticides. A copy of the generic management plan should be
submitted to the EPA Regional Office accordmg to ground water

‘protection program schedule.

Assessment and Identification of Areas Most Vulnerable to Ground
Water Contamination by Pesticides ‘

The state/tribe will begin to assess and identify the areas most
vulnerable to ground water contamination by pesticides in the State
or within tribal lands. This effort may require monitoring and
mapping activities, and may also require coordination with other State -
agencies and/or the development of statutory authorities which may
not currently be in place to carry out these activities. A portion of
cooperative agreement funds, as agreed upon with the Regional

Program Office, can be used toward these efforts, and the

development should occur according to an agreed upon schedule with
the Regional Program Office.
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To the extent possible, the state/tribe will identify those aquifers
where protection is most critical based on available criteria, which may

-include use, proximity to the surface, well location, population density,

etc. Vulnerability may also be dependent upon climate, type of soil,
extent of irrigation, range in pesticide type and application rates,

' point source contamination and other factors.

Outreach Activities

The state/tribe will conduct an outreach campaign to explain to users
and to the public how the EPA ground water strategy affects them,
how the strategy works, what the state/tribe is doing to respond to
the strategy, and how they may be involved.

Development of Chetmml-Specxﬁe Management Plan Components

The state/tribe will develop the chemical-specific components (for

those developing generic management plans) or a chemical-specific
management plan in response to designation from EPA regarding a
particular pesticide. The chemical-specific management plan or
components should be developed and submitted to the EPA Regional
Program Office on a case-by-case basis as specified by EPA, and
according to the state/tribal ground water protection program schedule.

..........................................

P ot R 7 JRRre R : AR

ENDANGERED SPECIES PRUI'ECI’ION PROGRAM - WORK PROGRAM

ACTIVITIES

1.  Introduction

The Regional Program Offices and states/tribes need to work together to
utilize funds to develop state/tribal specific programis, whether the State/Tribe
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is pamcxpatmg in a pilot or devising its own plan/procedures. The flexibility |
prowded in -this guidance should allow for a degree of creativity and
uniqueness in desngmng state/tribal programs.

-2 Work Program Requirements
a General

Where states have already completed some or all of the work goals
described in this section, new or expanded work goals should be
negotiated. All activities in the work program should be prioritized
within each state/tribe based on discussions with the EPA Regional
Program Office.

b. Work Programs for Base Programs

States/tribes participating in a base endangered species protection
program are eligible to receive the base allocation. The base work
program must outline how the state/tribe will address the following
activities, to the extent of the resources available:

1 Information Response System

The state/tribe will develop a framework for an information

. response system which will be used to disseminate EPA-
developed educational materials, such as maps, bulletins, and
fact sheets, to individuals and groups affected by the program
and in response to public inquiries.

Suggested components for the information response system
are:

a. A telephone information service for agncultural
and home pesticide users -

b. State/tribal development and dissemination of
public outreach materials where needed to deal
with particular local situations

c. State/tribal solicitation of public comment. on
review maps and pesticide tables
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2  Compilation/Dissemination of Information on Federally-Listed
_ Endangered Species

The work program will also address the followmg activities
concerning Federally-listed endangered species:

a. . Habitat identification
b. Mapping of endangered spcéies habitats

c. Disseminating information regarding newly-
- identified/listed species

This activity may include the review of habitat maps to ensure
that they provide accurate descriptions of where endangered
species must be protected and an on-going collection of
information for map development and revision as well as
information on pesticide use by county.

Additional Work Program Activities
1. General

A state/tribe may elect to pammpate in activities beyond base program
activities. . -

Participation in these activities will require the state/tribe to obtam

any necessary information on agricultural land uses in areas inhabited
by endangered species and determine alternate pestxcxdes and/or use
limitations to achieve the goal of protecting species while minimizing
impacts on pesticide users. These efforts should incorporate
agricultural, fish and wildlife, and conservation interests.

For the activity selected, the state/tribe should outline the criteria to
evaluate the program’s effectiveness, the economic and environmental

_impacts on the recommendations, and plans or pilots they may have,

including any benefits to the species. State/tribal-initiated plans or
pilot programs can be evaluated after mplemcntanon
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2. Additional Activities

a.

Outline of State/Tribal Endangered Species Protection
Program ‘

“The state/tribe can outline its own program with specific

measures for the protection of endangered species. The
state/tribal outline should include a schedule for
implementing the state/tribal-initiated plan and for
conducting a pilot using the approved plan.

Participation in the Federal Program as a Pilot

The state/tribe can outline their participation in a pilot
program of the Federal Endangered Species Protection
Program. The outline should include the method the
state/tribe will follow to implement the use of the habitat
maps and bulletins in their counties to protect
endangered species and track the results.
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E. WORKER PROTECTION PROGRAM - WORK PROGRAM ACTIVITIES
) Introduction- |
a . General -

This section identifies the elements required for inclusion in the
state/tribal work program in the area of worker protection. .

b. Overlap with OCM Worker Protection Enforccmcnt Program
OCM'’s guldancc for worker protectxon enforcement activities is
described in the Enforcement Component of the FY92 work program..
The OCM guidance addresses planning for and initial implementation
of a worker protection enforcement program. The inherent
relationship between the program activities required in this section by
OPP and the OCM-required enforcement activities results in some

_ necessary overlap. '

For example, a worker protection program requirement is the
development of an Implementation Strategy, which must include
several chapters as discussed in the following section. One chapter
and one enforcement requirement is the development and subsequent
implementation of a Compliance Monitoring Strategy. Work program
requirements may involve inter-agency coordination as well as outreach
and communication activities. Where there is such overlap, the
‘applicant may decide to coordinate and jointly develop the particular
activities. However, the Implementation Strategy and the Compliance
Monitoring Strategy must be presented as distinct documents.

2 Work program Requirements
a General
The applicant will develop a work .program for worker protection
program activities and submit the proposcd work program to the EPA
Regional Program Office.

The work program will mcludc, at a minimum, these three program
components: -
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(2) Afinalimplementation strategy for the worker protection
' program

(3)  An implementation schedule

C

)

- Implementation Strategy

Submission Time table/EPA Review

The strategy should be subtmtted by the apphcant to the EPA
Reponal Office wnhm ¢igh - Worker

Within one month after receipt, the EPA Regional Office will
provide the applicant with comments, if any. The state/tribe .
will address any comments within one month of their receipt
and forward the revised mplementatxon strategy to the EPA
Regional Program Office.

Implementation Strategy Components
The Implementation Strategy explains how the state/tribe will
implement the provisions of the new Worker Protection

Standards (WPS) in the regulated and affected communities.

The Implementation Strategy will include, at a minimum,
distinct chapters that address:
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(a) Outreach/communication
(®)  Training

(c) _ Establishing cooperative relationships with other
agencies, where applicable

(d) A compliance monitoring strategy (See Note.
below) . '

The Regional Program Office and states/tribes are to work
together to utilize funds to develop state specific programs.
The flexibility provided in the guidance should allow for a
degree of creativity and uniqueness in designing programs.
Where states/tribes have already completed some or all of
these three work goals, new or expanded work goals will be
negotiated. '

Note: The requirement of a compliance monitoring strategy is
discussed further in the enforcement section of this guidance. The
applicant’s compliance monitoring strategy must be included as a
distinct section of the implementation strategy.

a.

Ou'u'each/Communjcation

The major focus of the worker protection program in FY92
is outreach. The development of an outreach/communication
program as part of the implementation strategy is key to the
success of the program. OPP is developing outreach materials
in the form of camera-ready copy and master video/slide
programs that will be made available to states/tribes in a
format for easy duplication and dissemination.

The applicant will present a detailed, organized method for
distributing educational materials and providing information
relevant to the WPS to the public and the regulated
community. The state/tribal plan for disseminating such
information will include provisions for duplicating materials.
Outreach/communication efforts should include cooperative
efforts with other state agencies, user groups, and the
Cooperative Extension Service. The plan also will specify which
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groups will be targeted, and the methods/activities that will be

. used to relay the information.

The outreach program will includc briefing workshops to
educate the affected public about the WPS. States/tribes may
want to utilize funds to organize meetings in different parts of
the state and to send participants to EPA-sponsored regional

-briefing meetings about the WPS.

Training

EPA is developing national training/ educational materials and

- guidance documents that will meet the requirements of the

WPS. These materials will be made available to states/tribes
in the form of camera-ready copy for written materials and
masters for audio-visual materials. These materials are
designed to promote consistent standards among state/tribal
WPS programs and to avoid duplication of effort that would
result if each state/tribe developed their own materials. A
catalog of these materials will be forwarded to state/tribal
agencies as soon as they are available. The applicant should
plan for training sessions that will be held when the WPS are
final. The applicant may wish to make provisions for modifying
the EPA-produced training materials to include state/tribal-
specific provisions. The applicant may also wish to make’
provisions for duplication and dxssemmanon of the training
materials. '

Cooperative Relationships with Other Agencies

The applicant will outline the cooperative relationships
established with other state agencies, or Federal agencies,
where applicable, to coordinate program activities where
duplication of effort or conflict may occur. Where appropriate,
states and tribes will outline how they plan to coordinate
activities.and explain how the state/tribe will work cooperatively
among the different agencies to identify areas of overlap and
define inter-agency responsibilities.
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d Compliance Monitoring Strategy

The applicant must develop, 6omplete and submit the
. compliance monitoring strategy as discussed in the enforcement
-sccnon of this guidance.

Implementation Schedule

‘dité of the final revised WPS at the -

- latest, the states/tribes must begin putting their implementation strateg:cs

into effect. States/tribes should carry out the activities contained in the
strategy in the order of their priority and according to schedule.

The 10-month requirement is based on this calculation:
8 months  State/Tribe development of the implementation plan
+ 1 month Regional review and comment
+ 1 month  State/Tribe mcorporates comments
10 months Total.

See section E(2)(c)(1) above.

SCHEDULING

The state/tribe prepares and submits a schedule of activities and accomplishments
planned for the grant period. :

_.R'EPORTING

States/tribes report on pestrcnde program actmtles and accomphshments conducted
undcr cooperative agreements.

S R

" Certification and Traxmng Program

~ The reports concerning the State/Tribal program for certification and training

of pesticide applicators are submitted semi-annually according to the
specifications outlined in item "e" of the Certification and Training Work

- program section and in the protocol for cemﬁcanon mid-year and end-of-
year evaluations. '
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Program Initiatives

Reports on activities and accomplishments in the program initiative areas of
worker protection, ground water, and endangered species also are required -
at mid-year and end-of-year. These reports are submitted by the State/Tribe
to the EPA Regional Program Office within 30 calendar days following the
completion of the second and fourth Federal fiscal year quarters.

Report Format
Reports consist of a narrative summary of the activities and acéompli_shmerits

during the reporting period. Projected accomplishments, updated schedules,
and activities are reported according to the quarter in which they occurred

_(or will occur for the upcoming six month period). The reports describe how

the state/tribe has progressed in developing the program (implementation
strategies, management plans, etc.), as well as how they have put their
strategies ‘and plans into effect and what has resulted. The summary
includes: :

(1) Tangible outpuis completed

(2) Possible outputs in the up-coming quarter

(3)  An updated schedule for the up-coming quarter (noting
any changes made from the original accomphshments
schedule)

(4)  Problems and proposed resolutions

%) Utilization of- funds (not an accounting of where funds have
been spent, but an indication of how well funding is being
utilized, e.g., if the State/Tribe expects to have a surplus that
could be used for additional activities, or if funding may be
insufficient for planned activities)

The EPA Regional Program Office submits the mid-and end-of-year répons

. to the Field Operations Division (H7506C), EPA Ofﬁce of Pestxcxde

Programs.

34



Pesticide Gmdance | . | FY R
H ACDOUNT]NG RECORDS AND FILING SYSTEMS '

According to 40 CFR Part 31.20, applicants must expend and account for funds

- awarded in accordance with state/tribal laws and procedures for expending and
accounting for its own funds. Fiscal control and accounting procedures must be
sufficient to: 1) track the expenditure of funds separately for at least each of three
components (enforcement, certification and pesticide program activities) of a

~consolidated pesticide agreement; 2) permit preparation of financial reports required
by the regulations; and 3) permit the tracing of funds to a level of expenditures
adequate to establish that such funds have not been used in violation of the
restrictions and prohibitions of applicable statutes.

For continuing programs, a proper filing system should be in place to maintain

accounting information at the start of the project period. New applicants must

submit a description of the accounting filing system with their cooperative

agreement application and the system should be evident within three months of the
* start of the project period.

L EVALUATION PLAN

The cooperative agreement should include an evaluation plan mutually acceptable
to EPA and the state/tribe. As a minimum, the plan should include a schedule
for conducting the mid-year and end-of-year evaluations. Appendix VII describes
program evaluations. The mid- and end-of-year evaluations of pesticide program
activities are provided with the state reports to the Field Operatlons Division
(H7506C), EPA Office of Pesticide Programs.

J. PROGRAM FUNDING

Appendix XXIV provides information on FY92 funding for the Certification
Program, the Ground Water Protection Program, the Endangered Species Protectlon
Program, and the Worker Protection Program.
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IV. ENFORCEMENT ACTIVITIES FOR FY 92 WORK PROGRAM
A INTRODUCTION '

Each application for FY 92 enforcement cooperative agreement funds must include
a proposed work program consisting of a description of the work to be conducted and a
schedule for accomplishment of the outputs and activities. In order to be eligible for
enforcement funds, applicants must be able to demonstrate a need for an enforcement
program of at least one half of a work year of inspectional/ enforcement activities.

The applicant and regional office should work closely together to develop a
complementary EPA/state or EPA/tribal compliance program. EPA and the applicants
need to work together to effectively target compliance monitoring and enforcement efforts
towards the areas which may pose the greatest risk to health and the environment.
Targetmg for environmental results must be an everyday part of the enforcement program
in the field.

The two national enforcement priorities for FY 92 (fdllow-up on major pesticide
regulatory actions, and planning for and conducting worker protection enforcement
activities), once implemented in the field, should help yield environmental results.

In order to help focus specific compliance monitoring efforts across the country,
Compliance Monitoring Strategies are developed by the Office of Compliance Monitoring
as major pesticide regulatory actions are taken by EPA throughout the year. These
strategies directly impact the work conducted under cooperative agreements and will be
forwarded to the states/tribes by the regional offices. Additional outputs required by new
or revised strategies may require the renegotiation, during the project period, of the
outputs agreed upon prior to the beginning of the project period; this may include
subsmutmg newly requxred outputs for smular type outputs m the ongmal agreement.
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B. WORK PROGRAM ACTIVITIES

As a minimum, each compliance cooperative agreement work program must
address: 1) each of the. eight national issue-specific compliance monitoring activities
 discussed below (a-h); 2) priority setting; 3) inspection and sample collection activities;
4) quality assurance; 5) formal referrals; 6) enforcement response, and case development;
7) tracking requirements; 8) reporting; 9) accounting records and filing systems; 10)
evaluations; 11) unresolved problems; and 12) EPA suppon.

1. Issue-Specific Compliance Monitoring Activities

This section addresses the following compliance monitoring activities: a) cancellation,
suspensions and - other major regulatory actions; b) worker protection enforcement
activities; c¢) enforcement activities for the pesticide removal regulations; d) enforcement -
activities for groundwater protection; e) enforcement activities for endangered species
protection; f) Section 6(g) information submittal and pesticide recalls; g) exports; and
h) certification and training. :

“a. Cancellations, Suspensions and Other Major Regulatory Actions * -

For FY 92, a national enforcement priority will be following up on cancellations and
suspensions of pesticide products, and other major regulatory actions. States will conduct
cancellation/suspension inspections and other compliance monitoring activities to assure
compliance with major pesticide regulatory actions within the time frames specified in the
nationally issued Compliance Monitoring Strategies. Inspections and other compliance
monitoring activities for this priority area will address: 1) major cancellation actions; 2) all
suspens:ons under FIFRA Section 6; 3) FIFRA Section 3(c)(2)(B) suspensions; and 4)
other major pesticide regulatory actions (i.e. label improvement programs, etc.)

On the quarterly reporting form (EPA form 5700-33H), the recipients must
document that compliance monitoring for cancellation/suspensions was completed as a
component of their comprehensive inspections. (There is a rcportmg block under cach
type of mspectxon on the reportmg form for thxs purpose) A i
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1. . Notification to Prospective Constituents

Between the publication date of the Final Rule and effective dates for compliance,
states and tribes must use the opportunity of inspections conducted under the cooperative
agreement (with the exceptions noted below) to potify prospective constituents of the
provisions of the final rule and to ensure compliance with current worker protection
requirements. This would be in addition to any other methods for notification used by the
state. (Export and dealer inspections would tend to be the only inspections which would
not facilitate notification of prospective constituents.)

2 Compliance Mom'toring Strategy

states and tribes must submit to their EPA regional office a Compliance Monitoring
Strategy for worker protection within six months of the publication date of the final rule.
This is part of the overall mplementanon strategy discussed in Part III. E. of the this
guidance.

OCM's Pesticide Enforcement Policy Branch will issue the draft national
Compliance Monitoring Strategy upon publication of the rule or shortly thereafter, giving
states a chance to study it and begin developing their own. The state strategy should be
consnstent with the national strategy.

" The state’s strategy will then be reviewed and commented on by the EPA regional
.office within one month of receipt. (The region’s review should focus on whether the
state’s strategy adequately follows the national strategy and whether the proposed strategy
is appropnate, given the state’s particular situation.) The state or tribe will then address
the region’s comments, if any, within one month of receipt and forward the revised
strategy to the regional office. '

~ If a stateftribe cannot submit the stratégy within six months of the publication date
of the final rule, the regional office and state should reach agreement on a new date for
submittal. ‘In the meantime, the state must follow the national Compliance Monitoring
Strategy. The regional office shall then request, in writing, concurrence from OCM'’s
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Grants and Evaluation Branch on the new date, explaining the reason for the delay. (Such
requests are expected to be the exception rather than the rule.)

For informational purposes, the regional office shall send a copy of the state/tribe’s
final strategy to OCM’s Grants and Evaluation Branch.

(Appendix X1V provides two outlines which the state may use for OCM'’s
Compliance Monitoring Strategy and for OPP’s Implementatnon Strategy.)

As a minimum, the compliance monitoring strategy must include a compliance
communication strategy, a description of mteragency coordination, and a targetmg scheme
as distinct components, as discussed below. .

a) Compliance Commummuon Strategy

The applicant must develop and submit a compliance communication strategy for
worker protection. This will describe the actions which the applicant will take
using enforcement funds to communicate the enforceable provisions and effective
dates of the worker protcctlon rule.

(If an applicant is concerned about the distinction between the
"outreach/communication” section of the Implementation plan required by OPP, and
the compliance communication strategy, keep the following point in mind. The
compliance communication strategy shall focus on the types of communication
activities to be supported with enforcement funds. If no such activities will be
supported with enforcement funds, then this section of the compliance monitoring
strategy should simply state so and refer to the outreach section of the
Implementation Plan. Otherwise, this section should describe the actions to be -
taken in FY 92 to communicate the enforceable provisions.)

The applicant must identify in the Compliance Communication Strategy the specific
sectors of the regulated community that will be affected, explaining how and when
" the state/tribe plans to inform each sector of the requirements of the revised rules.

The applicant shall gather information available on the number and location of the
pesncnde users and regulated community in the state or on the reservation within
the various sectors likely to be affected. (The national Compliance Monitoring
Strategy will provide further guidance on where a state might find information
outside of the lead agency to help identify the sectors of the regulated community
that will bé most affected by the new standards). The applicant should discuss with
the region the extent and quality of the information gathered, based on the
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information resources available. This information is necessary to give the state/tribe
an objective basis from which to better target worker protection inspections. It
could also help the applicant decide Where to concentrate efforts to inform the
affected regulated community. (The national Compliance Monitoring Strategy for
Worker Protection will give further guidance on priorities for targeting.)

The applicant must inform the regulated community of its responsibility to comply
with the Worker Protection Rule. Apart from inspections, the applicant will need
to develop other means of communicating this information. The state/tribe might,
for example, hire a communications expert to develop a media strategy, post
compliance notices in pesticide dealerships or develop compliance newsletters or
"compliance articles” for inclusion in appropriate journals. These and other
approaches could be considered by the applicant in developing their enforcement
compliance strategy. The approaches and actions to be taken to communicate the
enforceable provisions of the final rule and to be supported with enforcement funds
must be described in the compliance communication strategy.

b)A Inter-Agency Coordination

Some agencies other than the recipient of enforcement cooperative agreement funds
may have jurisdiction and responsibility for enforcing the worker protection
standards for pesticides and associated labeling requirements.The recipient of the
enforcement cooperative agreement funds is the lead agency for enforcement and
must develop a mechanism for coordination with the other agencies involved. The
lead agency must clarify in writing this mechanism and specific roles and
responsibilities of each agency. The applicant may want to consider entering into
a sub-grant with the other agency involved and pass through a portion of the
worker protection enforcement cooperative agreement funds, as appropriate. As
soon as the final revisions to the worker protection regulations are published,
cooperanve agreement recxp\ems should begm discussions with other appropriate
agencies.

The Inter-Agency cbmponent of the compliance monitoring strategy must include:

1. A clarification of the specific roles and fesponsibilities of each agency which
has ]unsdxctxon and responsibility for enforcing the worker protecnon
standards in the state, ,

2 A descnptxon of the mechanism for coordinating wnh “the other
agency/agencies mvolvcd and
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3. A copy of any sub-agreement package négotiatgd and approved.

Development and submittal of the above only applies to applicants in
situations where more than one agency has junsdxcuon and responsibility for
enforcing the worker protection standards. (It is important to address this topic

- specifically within the enforcement context since it may be the case in some states
that worker protection enforcement responsibilities are shared, but program
responsibilities are not shared, or vice versa.)

¢)  Targeting Scheme to Ensure Compliance with the Worker Protection Rule

The applicant must develop and submit a schemc specxﬁcal]y for targetmg
inspections to ensure compliance with the worker protection rule. Targeting will
not be implemented until the effective dates for compliance have passed. The
dates will be specified in the Final Rule. (OCM recognizes that if a state requires
more than six months to complete their compliance monitoring strategy, it will
probably be due to the development of a targeting scheme. If it is necessary to -
renegotiate a date for submittal, the region might want to require timely submittal
of the first two components while allowing the state more time to develop a
targeting scheme.)

These inspections should be comprehensive, targeted specifically for when and
where activities regulated by the worker protection rule are most likely to take place.
(Specific guidance on the priorities to consider in targeting worker protection inspections
will be included in the national Compliance Monitoring Strategy, which applicants will use
to help identify the priorities applicable within their state/tribe.)

3.  Implementation of Comph‘ancc Monitoring Strategy

Within eight months of the pubhcatxon date of the final Revised Worker -
Protection Standards, or before, states/tribes must begin to implement the
compliance communication strategy and jnter-agency coordination components of
their Compliance Monitoring Strategies. (If the state/tribe does not have a
compliance monitoring strategy in place eight months after the publication date of.
the rule, it must begin implementing the National Compliance Monitoring Strategy
until the state strategy is in place ) This eight month time frame takes into account
submittal of the strategy, review by EPA and the aforementxoned time for making
changes, if any, to the stratcgy

- Once the effective dates for compliance with the Final Rule have passed, thc
targeting scheme must be implemented.
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4. Inspectional Activity

5.

(a) Conduc'ting Inspections

Once the compliance dates for the revised worker protection rule have
passed, the state/tribe’s pesticide inspection activities will need to include
monitoring for compliance with the new worker protection labeling
requirements.  Monitoring for compliance with worker protection
requirements shall be another element of comprehensive inspections.

(b) Incident and Complaint Inveétigatio.ns'

Applicants will also conduct mvest:ganons in response to incident and
complamt reports. '

(c) Tracking

EPA will track Section 26 and 27 referrals; applicants will track txps and
complaints not referred by EPA.

(d) Inspection Checklist

It is recommended that the applicant use the national Checklists now under
development. The Checklists will include a section for monitoring compliance
with Worker Protection requirements once the compliance dates are effective.
The checklist may be expanded or modified to suit state/tribe requuements,
as appropriate.

Training

Using funds received for worker protection enforcement, states/tribes should send
appropriate personnel to available EPA-sponsored training sessions on the new Worker
Protection Rule, provided that the state lead agency can obtain approval for employees
to travel out-of-state, if necessary. The number and type of personnel to be sent should
be discussed with the region. If the state or tribe needs to supplement federal training
with their own trauung, the development of this training should be coordinated and
discussed wnh the regxons.

42



Pesticide Guidance o 4 FY 92
6. Reporting

Applicants will need to specifically report on the implementation of their
compliance monitoring strategy and the other worker protection enforcement activities
described in this section.- Two reporting mechanisms will be used to document the
state/tribe’s worker protection compliance monitoring activity.

1. Evaluation Reports

The regions will document the state/tribe’s worker protection compliance efforts as
. part of the mid-year and end-of-year evaluation reports. (As a minimum,
~ evaluations must address the topics listed in OCM’s core protocol for FY 92 mid-
year and end-of-year reviews of worker protection enforcement activities. This
evaluation protocol is being updated during FY 91.)

A thorough dnscussxon and evaluation of activities will be necessary in order to
provide useful information to Congress. '

2. Quarteriy, Accomplishmeht Réports

The second mechanism will be through the quarterly reporting mechanism.
Following the effective dates for compliance, the state’s inspections performed under
the cooperative agreement must include monitoring for compliance with the worker
protection rule. (Export, certified applicator records and dealer inspections are not
applicable in this case.) If monitoring for worker protection requirements was not
included as part of every remaining type of inspection, the grantee must explain why
in the narrative section of the quarterly report. :

Once the compliance dates are effective, this information will be used in reporting
to Congress and responding to Congressional requests for specific information on: the
number of inspections performed to monitor compliance with the worker protection rule
and to ascertain the status of enforcement efforts and implementation of worker protection
comphance strategxes.
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d Enforcement Acﬁviﬁu for Groundwater Protection

1. In FY 92, states/tribes will continue to monitor compliance with and enforce
labeling as part of their routine inspections based on pnormes agreed upon-
between the region and the state.

In targeting use inspections, states/tribes will take into account areas of high

risk for groundwater contamination, along with how these areas overlap with

locations of pesticide use. In their quarterly reports, states/tribes will

document the number of inspections which included compliance monitoring
- for groundwater-related requirements or groundwatér sampling.

These activities relate to enforcement elements that may make up a particular
state’s/tribe’s groundwater management plan. These activities may be part of either a
generic or pestlcndc-speclﬁc management plan that may be funded by OCM enforcement
monies.




Pesticide Guidance _

d. If states/tribes need to develop enforcement authorities and/or
prohibitions which are more stringent than those currently in place for
the protection of ground water from pesticides, then a portion of
cooperative agreement funds, as agreed upon with the regional office,
can be used for development of such enforcement authorities. The
development should occur according to a schedule agreed upon with
the regional office.

o
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‘!’

e Enforccment Activities for Endangered Species Protection

Please note: EPA anticipates that sometime in FY 92 the Agency will issue
‘Pesticide Registration (PR) Notices to registrants of affected products. The Notices will
require pesticide registrants to modify the labeling of products affected by the Endangered
Species Protection Program. All affected products "sold or distributed” after a specified
date will be reqmred to carry a label statement directing the user of the product to comply
with the limitations in the bulletin. :

- 1. Enforcement of the use limitations to be imposed to protect listed species
- will be carried out under the provisions of FIFRA addressing misbranding

and misuse. Products whose use requires limitations to protect listed species

and which do not carry the necessary information on the product labeling,

may be identified through routine inspections of manufacturing facilities and

pesticide distributors and dealers or through information received regarding

suspected misbranding. Products found to be misbranded (i.e., do not carry

the required label language to protect listed species) may be subject to
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enforcement action. In the field, pesticide misuse will be identified sumlarly
through routine inspection and information provided regarding alleged misuse-
of a pesticide product. In targeting use inspections, states/tribes will take
into account areas inhabited by endangered species, along with how these
areas overlap with locations of pesticide use.

2. Once the final Endangered Species Protection Program is published by the
Agency, the states/tribes will need to plan for and implement appropriate
enforcement measures. The states/tribes will need to comply with the
national Compliance Monitoring Strategy for the Endangered Specxcs
Protection Program to be issued in FY 1992.

47



Pesticide Guidance S . FY 92




Pesticide Guidance ' ~ FY 92

3. Inspection and Sample Collection Activities

Applicants will project and conduct inspections and sample collection activities.
Once the applicant has determined its priorities (taking into account the national
enforcement priorities), the state/tribe shall describe its proposal for carrying out a
balanced program that addresses these priorities during the agreement period. The
outputs, which the applicant proposes to accomplish during the agreement period, must
be aimed at solving and deahng with the pesticide problems 1dennﬁed by the pnonty
setting process.

With regard to sample-related projections, prior to negotiations with EPA, the state
lead agency shall consult with their colleagues in the state laboratory which will be
conducting sample analyses under the cooperative agreement. This should help facilitate
input from the state laboratories into the cooperative agreement program, in a coordinated
manner within the state. Where appropriate, the state lead agency (SLA) is encouraged
to invite their state laboratory representative to the negotiation session with EPA.
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5. Quality Assurance

Applicants are responsible for analytical activities under their compliance
cooperative agreements and therefore must establish and implement Quality Assurance
Practices as described below. Analytical procedures conducted for enforcement purposes
under conditions specified by the cooperative agreement are not subject to Good
Labaratory Practices (GLPs). Laboratories performing analytical services under this.
cooperative agreement must follow practices and methodologlcs as agreed upon in their
approved QA Project Plan.

All cooperative agreements involving en'vii'onmental]y related measurements or data

generation are required by the EPA Grant regulations (40 CFR Part 31.45) to develop and
implement quality assurance practices consisting of policies, procedures, specifications,
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standards and documentation sufficient to produce data of quality adequate to meet
project objectives and to minimize loss of data due to out of control conditions or
malfunctions. :

a . Quality Assurance Project Plan

For FIFRA Enforcement Cooperative Agreements, a Quahty Assurance Plan is
required for sampling/analytical activities conducted under the agreement. Sampling
activities are not allowed until an EPA-approved Quality Assurance Plan is in place. The
EPA Quality Assurance Management Staff (QAMS) recommends that Quality Assurance
(QA) Project Plans, rather than QA Program Plans, be developed for FIFRA Enforcement
‘Cooperative Agreements.

'QAMS has issued a document titled, "Interim Guidelines and Specifications for
Preparing Quahty Assurance Project Plans" (QAMS - 005/80, December 29, 1980) to assist
applicants in complying with the quality assurance requirements. In addition, to assist
applicants, NEIC has developed a model quality assurance project plan for pesticides
sampling and analytical activities. The states/tribes may use this model or develop their
own. (See appendix XVI.)

Each region has an individual assigned as the Quality Assurance Officer and that
person will be available to assist the state/tribe in development of a quality assurance
program. Copies of the documents referenced above will be obtained from the regional
Quality Assurance Officer, who is responsible for approval of the Quality Assurance Plan.

- For continuing cooperative agreements, applicants conducting sampling/analytical
activities under the agreement must have in place a current approved QA Project Plan.-
If a Quality Assurance Project Plan submitted in previous years continues to reflect the:
sampling and analytical activities proposed for the current year, reference to the approved
plan on file in the EPA regional office will suffice. Any significant.changes in content
(including signatories), however, requires submittal of updated pages, or t ire plan
as appropnate, wnh theu cooperatxve agreement apphcanon ; 91 cipient

New applicants, including both states and tribes, which will conduct
sampling/analytical activities under their FY 92 enforcement cooperative agreement must
submit their Quality Assurance Project Plans for approval and implement these plans prior
to conducting sampling activities under the agreement. EPA Headquarters recommends
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that this be done within three months of the start of the project period if not before the
start. Sampling activities are not allowed until an EPA-approved Quality Assurance Plan.
is in place. The schedule for submittal of the QA Plan must be included in the FY 92
coopcratrvc agreement as agreed upon between the applicant and EPA. |

b Analytical Methods

Pesticide formulation samples collected for determination of product compliance will
be analyzed by the applicant’s laboratory, or other laboratory specified in the agreement,
using the EPA Manual of Chemical Methods for Pesticides and Devices, Association of
Official Analytical Chemists (AOAC) analytical manual (14th Ed.), the Collaborative
International Pesticide Analytical Council Manual (CIPAC), or other standard analytxca]
methods. All potentially volatile samples will be verified by procedures spelled out in the
NEIC Pesticide Products Procedures Manual or as otherwise. specified in the Quality
Assurance Project Plan.

Pesticide residue samples in support of misuse investigations will also be analyzed
by the applicant’s designated laboratory, using available FDA, EPA, USGS or other
accepted methods available in the scientific literature or by the pesticide industry. All
reported results will be accompanied by appropriate quality control parameters so as to
allow evaluation of precision, accuracy, freedom from interferences and confirmation of
pesticide (or metabolite) identity.

c Cross Contamination Screening

Applicants conductmg samplmg activities will establish and utxhze a cross
contamination screening program for pesticide formulations in accordance with the EPA
Cross Contamination Guidelines. (See appendix XVIL)

d. Chcck Sample Program ‘

A Each apphcant conductmg sampling activities will participate in the EPA’s national

Enforcement Investigations Center (NEIC) Check Sample Program. Under this program,
EPA submits pesticide formulations and residue samples to applicants’ laboratories for
analysis and Cross contamination screening, as appropriate.

_ The apphcam must submit a report indicating the methodology used and the results
~ of the analysis to EPA. EPA will review the report and inform the state/tribe regarding
the accuracy of their analysis and the methodology selected. If a state/tribe fails to obtain
the correct results, EPA will assess the problem, provide assistance to the applicant’s
laboratory as appropriate and/or conduct other follow-up activities. This program will also

55



Pesticide Guidance ‘ FY 92

help assess whether the states/tribes are screening pesticide formulations for cross
contamination, since some check samples may be contaminated with another pesticide..
NEIC currently notifies each laboratory and regional office of the check sample results.
The regional offices will providc a copy of these results to each state lead agency or tribal
agency/Chairman in thexr region which utihzes that pamcular laboratory for sample
analysis. .

e. Back up Analysis Procedure

The apph'c'ant. can reqﬁest back-up analyées from NEIC or other NEIC
recommended laboratories, if necessary or requested by the region. Examples where
backup analysis may be requested are:

o A state/tn'bc, which is unsure of the results of an analysis, requests an
impartial or second analysis before initiating an enforcement action;

o A state/tribe requests that EPA take the enforcement action and EPA
desires to check the state’s/tribe’s analysis.

o A reference analysis is required due to conﬂ:ctmg results between the
: state/tn'be and the regulated party.

£  Training of Analytical Chemists

EPA will provide training of state inspectors and analytical chemist, as necessary. -
Using cooperative agreement or other funds, the states should avail themselves of EPA
workshops, seminars and meetings on proper sampling, analytical procedures,
instrumentation, methodology and quality assurance. The regions will work closely with
the states to assist in 1denufymg needed training opportunities and help in coordinating
participation.

g | Laboratory Reviews

~ Personnel from EPA will also be available, if requested by the state or EPA
regional office, to review state laboratory analytical capability and procedures, and to
discuss areas needing improvement. . Requests for these visits, which will usually be made
by representatives from NEIC or the regional Quality Assurance Section, may be initiated
by the state or the EPA regional office; they will be arranged by the regional office. A
formal report of findings and recommendations will be prepared by EPA for the state
-upon comp]enon of the on-site visit.
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h Provisions of Analysis Results

The applicant will send a copy of the results of any sample analysis made under
~ the authority of FIFRA to that person from whom the sample was collected. This is a
statutory requuemem under section 9(a) of FIFRA.

i  Submission/Retention of Reports

. Copies of all analytical reports, associated raw data and other necessary records for
samples collected will be retained by the state/tribe and be available for examination by
EPA, or be forwarded to the EPA Regional Program Office.

. The analytical reports must be retained by the applicant or the EPA Regional
Program Office until the associated enforcement cases are resolved and closed out. It is
recommended that analytical reports be retained for a minimum of five years.

6. Formal Referrals

- States/tribes will conduct activities under FIFRA Section 26 and 27. Section 27(a)’

of FIFRA requires EPA to refer to the states/tribes any information the Agency receives
indicating a significant violation of pesticide use laws. In accordance with the Final
Interpretive Rule governing FIFRA Section 26 and 27 and the 1985 policy memoranda

from A.E. Conroy II, EPA in consultation with each state/tribe will identify, in writing,
priority areas for formal referral to the state. These priority areas will consist of those
pesticide activities in the state/tribes which present the greatest potential for harm to
health and the environment. The priority areas will be revised annually, based upon the

effectiveness of the programs in reducing the harm associated. with pesticide use in the
state/tribe. The negotiated written agreement between the state/tribes and the region will

contain the criteria for the selection of significant pesticide use cases. Pesticide use cases
involving worker protection, groundwater and endangered species will be among those
considered significant wrthm the context of the agreed upon criteria for srgmﬁcant pesticide
use cases.

All pesticide use cases, identified as signiﬁcant’, wil] be referred to the state/tribe
by EPA in writing, and will be formally tracked as set forth in the Final Interpretive Rule.
All other cases will be referred to the state/tnbe for information purposes and will not be
formally tracked.

The EPA regional oﬁces will formally track all significant pesticide use cases, which
are formally referred to the states/tribes under the Final Interpretive Rule governing
FIFRA Sections 26 and 27. The state/tribe must commence appropriate enforcement
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action for cases, so tracked, within 30 days after completion of the investigation; This
period may be extended, after negotiation, if required by the procedural characteristics of
the state/tribe regulatory structure or the complexity of the case.

If the state/tribe has not reported on the investigative status within 30 days of the
date of referral, EPA will contact the state/tribe to learn the results of the investigation
and the intended enforcement response to any violations detected. An investigation should
be considered adequate if the state/tribe has: (1) followed proper sampling and other
_evidence gathering techniques; (2) responded expeditiously to the referral; and (3)

documented all inculpatory or exculpatory events or mformanon. '

If thc region determines that the intended enforcement response to the violation
is inappropriate, EPA will first attempt to negotiate an appropriate state/tribe enforcement
response. If the state/tribe is unwilling or unable to alter its original enforcement
response, EPA may bring its own enforcement action after notice to the state/tribe. That
notice will summarize the facts relating to the state/tribes enforcement response, discuss
reasons for EPA’s determination that the enforcement action is inadequate and state that
EPA will initiate its own enforcement action. The region will not initiate an enforcemcnt

“action sooner than thirty (30) days after the state/tribe was notified.

7. Enforcemcnt Response and Case Dcvelopment

Applicants without state pesticide laws or tribal pesticide codes and associated
regulations must conduct inspections under federal authority. State pesticide laws and
tribal pesticide codes empower the state/tribe to conduct both pesuclde inspections and
enforcement activities as authorized by their laws or codes.

Work prbgrams must address each of the 'following items (a-c) in this section.
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a Enforcement Response Pohcy |

Each applicant conducting enforcement activities under the FY 92 grant must have
an up-to-date Enforcement Response Policy (ERP) in place before the regional office
approves funding for a cooperative pesticides enforcement agreement. The timing of this
guidance document should provide sufficient lead time to affected applicants so that they
can update their ERPs, if necessary, prior to their submittal of the FY 92 enforcement
cooperatrvc agreement application.

A copy of the up-to-date ERP must be submitted along with the application, to
OCM’s Grants and Evaluation Branch in order to develop a national repository of state
ERPs.

As a minimum, each state’s Enforcement Response Policy should include the
following:

o  Listof violafions likely to be encountered;
0  Mechanism for determining level of gravity for each type of violatibn°
0 List of enforcemcnt remedies available for each type and levcl of violation

(mclude both state/tribal and federal action);
o Escalanon of penalties for second and subsequent ﬁolatiom;'

[ Consideration of potential pollution prevention enforcement penalties and/or
in settlement of enforcement cases; and '

o Timetable which the state/tribe will follow to insure the timely investigation
of complaints and the timely issuance of enforcement actions when violations
are detected. : '
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b. Case Development

. As part of their work programs, applicants with enforcement capébility are
responsible for preparing cases and takjng appropriate enforcement actions.

Applicants with partial or no enforcemem capability must develop procedures for
forwarding inspection reports to EPA for enforcement determination and action. These
procedures must be submitted with the Cooperative agreement application for review and
approval.

Once an applicant chooses to develop a pesticide law or code, standardized case
preparation and enforcement procedures should be developed concurrently with the law
or code. These procedures must be developed according to a time line mutually agrccd
upon between the applicant and EPA, and cited in the cooperatxve agreement prior to
approval of the agreemem.

, The review of all inspection reports for the detection of possible violations and the
initiation of appropriate enforcement action, is an important part of every comprehenswe
pesticide enforcement program. Applicants with enforcement capability will review the
quality and adequacy of evidence gathered during the course of all investigatory activities
performed under the cooperative agreement. Each cooperative agreement should include
sufficient resources, for this activity, to ensure an adequate level of case development and
enforcement. Violations of the applicant’s and federal laws are discussed below.

L Violations of Applicant’s Law Only

The state/tribe must review the quality and sufficiency of evidence gathered in the
course of all investigative activities performed under the cooperative agreement. If the
evidence reveals a violation of only the state’s/tribe’s pesticide laws/codes, the statc/tnbe
* shall pursue an appropnate remedy provided by state/tribal Law.
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2 Violations of Federal Law Only

-The state/tribe will prepare and make available to EPA, when requested, testimony
and other evidence pursuant to the procedures adopted by EPA. The state/tribe will
provide witnesses for informal settlement conferences, pubhc hearings, and appearances
in a court of law, as the EPA requests.

3. Violations of Both the Applicant’s and Federal Law

If evidence reveals a violation of both state/tribal and federal law, the state/tribe
may bring appropriate enforcement action under state/tribal law or refer the case to EPA
for action under FIFRA. In the event that a case is referred to EPA for action, the EPA
case preparation officer should review the case file to ensure that state/tribal inspection
procedures adhere to basic constitutional guarantees and EPA should proceed with the
case.

For all pesticide cases, for which the state/tribe determines that the most
appropriate enforcement action js not available under state/tribal law, the state/tribe may
refer such cases to EPA for enforcement action under FIFRA.

c Cross Jurisdictional Situations

"For a successful cooperative pesticide enforcement program, there should be
cooperation between the tribe(s) and the state(s) in which a tribe is located.” Because
many of the distributors and applicators of pesticides on tribal lands are not located on
the reservation, it is important that tribe(s) and state(s) involved be agreeable to
developing procedures for cooperative enforcement of problems involving cross-
jurisdictional situations. As a goal, EPA Headquarters recommends establishment of such
procedures. EPA regional Project Officers can- facilitate coordination between tribal
representatives and state representatives of the state in which the tribe is' located by
negotiating time lines, where appropriate, to be included in both the tribe’s and the state’s

work programs.
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9. Reporting

Applicants need to use EPA Form 5700-33H (in appendix XVIII) for reporting
inspection and sample collection accomplishments under the FIFRA Enforcement
‘Cooperative Agreement. A narrative report may need to accompany the revised reporting
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form to discuss any 'pertincnt state/tribal enforcement activiﬁes not addressed on the form,
any program highlights and/or any program problem areas.

Completed compliance monitoring reporting forms are required quarterly. These
reports showing inspectional activities and enforcement actions accomplished will be
‘submitted by the state/tribe to the EPA regional office within 30 calendar days following
the completion of each federal fiscal year quarter. Quamerly reports are due by January
30 Apnl 30, July 30 and October 30 of each year.. T ey

. Reports will be prepared on mspecnons and enforcement actions taken after "major
pesticide regulatory actions” as specified in the applicable compliance momtonng strategy.

The regional offices’ requirements for reporting cooperative agreement projections
and accomplishments to Headquarters are discussed at the end of appendix XVIIL

-10. Accounfing Records and Filing Systems

Applicants must maintain accounting records for funds awarded for each component
under each agreement (including receipts, state/tribal matching contributions, and
expenditures) in accordance with all applicable EPA regulations and generally accepted
accounting principles.

For continuing programs, a proper filing system should be in place to maintain
accounting information at the start of the project period. New applicants must submit a
description of the accounting filing system with their cooperative agreement application
and the system should be evident within three months of the start of the project period.

11. Evaluation Plan

The cooperative agreement should include an evaluation plan mutually acceptable
to EPA and the statc/tn'be As a minimum, the plan should mclude a schedule for

63



Pesticide Guidance

12. Unresolved Problems

The cooperative agreement work program must ‘address any unresolved problem
areas identified in the most recent end-of-year evaluation and the mid-year evaluations for
the current project period and indicate how the state/tribe and/or EPA will address the
problem(s). The plan for addressing the problem(s) must include a schedule/time frame
for implementing the plan.

13. EPA Support to Statuﬂ' ribes

The cooperative agreement should describe the types of support (inspector traxmng,
NEIC laboratory analysis training, technical assistance, contractor assistance, expert
witnesses for state enforcement proceedings, etc.) that the applicant expects EPA to
provide and is or will be available to assist the state/tribe in meeting its commitments.

The cooperative agreement should describe any negotiated agreement between the
state/tribe and EPA for the handling of referrals and requests for information from the
‘state/tribe. The agreement should include any time frames that are mutually agreeable
to the state/tribe and EPA.

V. ALLOTMENT OF COOPERATIVE AGREEMENT FUNDS

This section addresses how specific funding allotments were determined for the
components of the cooperative agreement program dealing with enforcement, certification,
.worker protection program activities, ground water program activities and endangered
species program activities. A summary of funding allotments for all components is
provided on the chart at the end of this section.

The Pesticides Program annual budget submission to Congress requests an overall
program appropriation for pesticides enforcement cooperative agreements. Applicants are
to use the initial allotments as a basis for developing, with their respective regional oﬁces.
work programs that meet both the applicant’s and the Agency’s needs. :

: OCM expects to receive $15,803,400 for funding the cooperative enforcement
program. This is the same funding level as that received in FY 91.

If the budget is not approved by Congress, the proposed allotmerits‘ will be
readjusted. The majority of the Agency’s appropriation is allotted to the regions and
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cooperatxvc agrecment applicants through a base and forrnula funding system described
in sections "a" and "b" below.

Sections "a" and "b" which follow address the enforcement cooperative agreement
budget minus the following: a),$500,000 in funds for possible continuance of a Pesticide
- Officials Pilot Program, location as yet undetermined; b) $1,000,000 for worker protection,
groundwater and endangered species enforcement-related activities; c) the $2,000,000
budget for worker protection enforcement-related activities; d) $500,000 for addressing
some of the state laboratory-related needs, in consultation with the U.S. Department of
Agriculture, which has related activities underway in the area of food safety. The funds
specifically set aside for laboratory-related needs will. be discussed in separate
correspondence to the regions and states, who will be asked to work with EPA in
continuing this effort; and e) approximately $300,000 in funds set aside jn case
government-wide budget reductions are necessary in FY 92; ‘rather than ask for the return
of funds in the event such government-wide reductions occur, it seemed prudent instead
to set aside some funds up front to cover potential reductions. If such reductions are not
mandated in FY 92, the funds set aside will bc redistributed to the states.

The $2 million budget for worker protection enforcement is addressed separately
under section 2, and the §1 million budget for groundwater, endangered species and
worker protection enforcement related activities is discussed under section 4.

A. Base Funding

A base funding level is established for each state, territory and Indian tribe
expected to participate in the cooperative agreement program. For FY 92,
the following base funding levels have been established: $107,100 for each
participating state, the District of Columbia and Puerto Rico (51 entities);
$56,700 for the Virgin Islands; $42,600 for Guam; $28,500 for American
Samoa; $28,500 for the Commonwealth of the Northern Mariana Islands
(CNMI); $22,300 for the Trust territories of the Pacific Islands; $140,500 for
five Indian tribes in Region VIII; $280,000 for the Inter-tribal Council of
Arizona and the nine Indian tribes under ITCA which receive enforcement
funds; $81,500 for the Navajos; and $30, 000 for the Shoshone-Bannock Indian .
tribe in Region X. ‘

Pleasc note that the fundmg levels listed above for the Virgin Islands, Guam,

American Samoa, CNM], the Trust Territories and Indian tribes are derived
from both the core enforcement and worker protection enforcement budgets.
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The FY 92 enforcement base funding level will continue at $107,100 per
state. We will continue to provide a $20,000 base for worker protection
enforcement activities (with funds from the worker protection enforcement
budget, discussed in section 2).

For FY 92, the guideline used in determining the base funding level for an
enforcement cooperative agreement with a tribe is $30,000. Budgets must
be submitted and approved for all enforcement cooperative agreement
programs. Tribal programs requiring less than the $30,000 guideline will
receive funding based on approved budget submittal. . Any tribal program

- requesting more than the base funding Jevel for FY 92 must submit a
detailed budget to EPA clearly justifying the need for the proposed funding
level, this budget must be approved by the EPA regional office and OCM’s
Grants and Evaluation Branch. Funds have been set-aside for new tribal
‘grantees which may apply for enforcement cooperative agreements in FY 92.
These funds will be redistributed if applicationsare not received.

The total base funding for the basic enforcement program is 56,030,100.
1. Formula Funding

Total formula funding available is determined by subtracting the total base

amounts from the total appropriation. The total amount of funds available

for distribution by formula in FY 92 is $5,551,500. The formula funds for
_ the enforcement base program will be divided among 49 states, the District

of Columbia and Puerto cho using the following factors and

weights:

January 7, 1991, Estimates of Population, US. = 20%
Department of Census, December 30, 1990. '

Number of Pesticide Producing Establishments 20%
Per state - FIFRA and TSCA Enforcement

System printout, March 4, 1991, OCM

(Numbers do not include custom blenders.)

Number of Certified Private Applicators 10%
per state holding a valid ceruﬁcatxon on
March 6, 1991, OPP
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Number of Certified Commercial Applicators 20%
per state holding a valid certification on
March 6, 1991, OPP. (Total number of

individuals cemﬁed.)

Estxmated number of Farms Per state- 20%
Agricultural Statistics Board, national

Agricultural Statistics Service, USDA

Farm Numbers, August 1989

Estimated Farm Acreage Per state- 10%
Agricultural Statistics Board, national

Agricultural Statistics Service, USDA

Farm Numbers, August 1989

2.' Allotment Schedule

Allotments for regions and states are obtained by combining the appropriate
base and formula funding levels for each state. The FY 92 Allotment -
Schedule for the pesticide enforcement component is summarized on the
chart at the end of this section. More detailed mformatxon can be found in
appendix XX. :

B. Worker Protection Enforcement

The Office of Compliance Monitoring expects to receive $2,000,000 in FY 92
compliance cooperative agreement funds to help support worker protection enforcement
activities in FY 92. Individual funding allotments for worker protection enforcement
activities were determined as described below.

1. Base Funding

.A base funding level is established for each participating state for worker
_protection enforcement activities conducted under enforcement grants.
(Territories and Indian tribes will receive funds for worker protectxon
enforcement as previously discussed.) For FY 92, the base funding level is
$20,000 for each participating state. A
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2. Formula Funding

Total formula funding available for worker protection is determined by
subtracting the total base amounts from the total funding amount dedicated
towards worker protection enforcement. The total amount of funds avax]able
for distribution by formula in FY 92 is $579,600.

. Formula funds for the worker protection enforcement program will be
divided among the 50 states in the program, the District of Columbia and
Puerto Rico using the factors and weights described below. These factors
were selected based on the best available and appropriate data.

Estimated number of Farm Laborers Per 25%
state - Bureau of the Census, U.S. Dept.

of Commerce, 1982 Census of ‘Agriculture.

(Most recent data compiled state by state.)

Estimated number of Farms Per state - 25%
Agricultural Statistics Board, national '
Agricultural Statistics Service, USDA

Farm Numbers, August 1989.

Estimated number of nursery and greenhouse 25%
sites Per state - Bureau of the Census, U.S/

Dept. of Commerce, 1982 Census of Agriculture.

(Most recent data compiled state by state.)

Number of Certified Private Applicators 10%
per state holding a valid certification on 2
March 6, 1991, OPP. "

Number of Certified Commercial Applicators 15%
per state holding a valid certification on. ’
March 6, 1991,:OPP. (Total number of

individuals certified.)

_ '3.' Allétment ‘Schedule

Allotments for regions and states are obtained by combining the appropriate
base and formula funding levels for each state. The FY 92 Allotment
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~ Schedule for the worker protection enforcement component is provided at
the end of this section. |

C.  Adjustments to Initial Allotments

Regions should not award funds based solely on a state’s/tribe’s initial allotment, but rather
based on the negotiated need of the applicant. The region will base final state/tribal
funding decisions for applications on the initial allotment, the demonstrated pesticide
enforcement program needs of the applicant, and the exceptional nature of a program.

The Regional Administrator may modify any allotment for an applicant, as necessary, as
long as total funding for all states/tribes does not exceed the regional allotment. 40 CFR
Part 35.155(a) states that the Administrator or the Regional Administrator may use funds
not awarded or committed to an applicant for supplementing awards to other applicants
within the same program.

OCM will contact the regions at mid-year to determine the status of available grant funds.
An evaluation of the information obtained in this survey will be made by OCM. A
reallotment of funds between regions will be made if it is determined that some regions
do not need their entire initial allotment while states in other regions demonstrate a need
for additional funding. :

D.  Regional Allotments for State Worker Protection, Groundwater and/or
Endangered Species Enforcement-Related Activities

One million dollérs_ is included in the President’s FY 92 budget for state worker protection,
groundwater, and endangered species enforcement-related activities. .

These funds are allocated to the regions based on the formulé for distribution of the
program grants for the aforementioned initiatives. The formula allocation is outlined in
appendix XXL ' '

The resulting distribution per region is as follows:

Region I:  $73,900 ~ Region VI $96,400

I $52,90 VI $93,800
m: $87,600 VIII: '$90,700
CIV: $201,300 IX: $95600
V:  $149,000 X:  $58800
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The regions will have discretion in allocating these funds to the states for
enforcement-related activities addressing worker protection, groundwater . and/or
endangered species. '

Given the abdve, we will not initiate an FY 92 probess for pational enforcement
special projects. o '

o
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 173
[EN-FRL 1750-5)

Procedures Governing the Rescission
of Stale Primary Enforcement
Responsibility for Pesticide Use

' Violations

AGENCY: Environmental Protection
Agency (EPA) '
acmion: Final rule.

SUNMIZARY: Sections 26 and 27 of the
"ederai Insecticide. Fungicide. and
Rodenticide Act authorize EPA to grant
i0'a gualifving State the rrimary
:njorcement respansivility for pesticide
1se vioiarions, and to rescind surh
responsitility if the State’s pesticide
enforcement program is inadequate.
Tnis rule sets forth p.'o-:edures designed

lo er;sure that rescission proceedings are

concucted in en orderly and uniform
manner,

EFFECTIVE DATE: This rule will not take
efiezt befare the end of 60 calendar days
oi continuous session of Congress after
the date of publication. EPA will pubiish
a notice of the actual e/Tective dute of
this rule. See supplementary mformat.on
for further details.

FOR FURTHER INFORMATION CONTACT:
Laura Campbell (EN-342), Pesticides
and Toxic Substances Enforcement
Division. U.S. Environmental Protection

Agency. 401 M Street SW,, Weshmgton. '

D.C. £3460, (202) 755-0970.
SUPPLEMENTARY INFORMATION:

N

Background

The 1978 Amendments to the Federal
Insecticide, Fungicide and Rodenticida

Act (FIFRA) require States to be
sccorded the primary responsibility for
the cnforcement of pesticide use
violations within the State in certain
situations. States can obtain primacy if
they cnter into a cooperative agreement

“with the Envirunmental Protection

Agency (EPA) under section 23 of FIFRA
or if their use enforcement programs are
found by the Administrator of EPA to be
#dequate under section 26(a).

Section 27(b) of FIFRA authorizes’
EPA to rescind a State's primacy if the
Administretor determines that the State
is not adequately discharging its use
enforcement.responsibilities. Under
section 27(b), whenever the
Administrator makes such a
determination he must send a notice to
the State specifying the deficiencies in
the State's use enforcement program. If
after ninety days from receipt of & notice
by a State the Administrator finds that
the State has not corrected the
dcficiencies se! forth in the notice, the
Administrator may rescind. in whole or
in part, the State's primary enforcement
responsibility for pesticide use
violations.

On October 8, 1880 these procedires
were proposed in the Federal Register
{45 FR 65633) and comments were
requestied by December 2, 1980. After
consideration of the comrnents received,
EPA has decided not to change section
173. The significant comments are
discussed below. .

Comments Received

Five comments were submitied in
response {o the proposal of the
rescission procedures. Environmental
groups submitted two of the comm-~ats
and a pesticide company. a State
Department of Agriculture and a
pesticide trade association each ,
submitted one. None of the comments
received suggested any substantive
changes in the regulation as proposed.
Several of the commentors urged EPA to
adopt the proposed procedures and use
them where sppropriate. One
commentor suggested that inf rmal
procedures should be available to
resolve disputes ebout the adequacy of

‘a State's pesticide use enforcement

program. Section 173.4 of the regulstion
as proposed set forth an inforraal
mechanism for resolving such disputes.
The remaining comments were
insubstantial or irrelevant

Inltiation of Resdission Proceedings
The rule promulgated today provides

" the procedures by which EPA intends to

effectuate rescission where appropriate.
A rescission proceeding is initiated by
the issuance of a notice of intent to.
sescind. Belore such s formal step is

taken, howcever, the Administrator, as 8
matter of policy. will confor with the
State und attempt to resolve the matter
through infurmul negotiations.

The Adnunistrator will issue a notice
of intent to rescind if he determines, on
the basis of information gathcred by the
Agency or submilied to EPA by other
reliable sources, and after ccnsultation
with the appropriate Regional

~ Administrator, that the State {s not

carrying oul, or cannot carry ou! due to-
the lack of adequate legal authority, its
use enforcement responsibility. (Further
discussion of the criteria for making thia
determination will be contained in an
interpretive rule which will soon be
proposed for comment). The notice of *
intent 1o rescind will list the deficiencies
that the Administrator has found io the
State program. The notice will also’
detail the basis for each of the findings.

State Response to Notics of Intent To

Rescind

States can respond to the receipt of &
notice of intent to rescind in one of
several ways. First, 8 State can correct
the deficiencies specified in the notice.
Second. the Statc car-present evidence
to the Administrator at an informal
conference which shows that the
delerminations made in the notice are
anfounded. Third, the State and EPA
can agree thet the State will take the
steps necessary to remedy the
deficiencies in the State program
according to en agreed upon time
schedule. This agreement would then be
embodied in & written and signed
document. Fmahy. the State, within 60
days of the issuance of the notice, cou]d
request a public hearing on the
Administrator's determination to

. rescind its primary enforcement

responsibility for pesticide use

- violations.

Ii the State corrects the deficiencies {n
its program, agrees 1o do so in a written
setliement sgreement, or convinces the
Administrator that the findings made in
the natice are not supported by the
facts, the Administrator will issue an
order withdrawing the notice of intent to
rescind and terminating the proceeding.
i sixty days eiapse from the date of
notice of intent was served upon the
State without the Administra‘or issuing

= such an order, the notice of intent to
" rescind will be published in the Federal

. Register. The public may submit
comments-on the matters discussed in
the notice of intent to rescind o

Hearings

Upon request of the State within sixty
(60) days of the issuance of the notice of |
intent {0 rescind, a hearing will be
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scheduled and the date for the hearing
will be published along with the natice
of intent to rescind. Parties. for purposos
of proceedings have been delined in the
definitions scctions as the State and the
Agency's Office of Enforcement.
However, at the hearing. representatives
from the State, EPA, and the public will .
be able to present evidence relating to
the adequacy of the State’s pesticide use
enforcemen! program. A presiding
officer will preside over the hearing and
upon ite termination will make a
recommended decision on the adequacy
of the State’s pesticide use enforcement
program. The Presiding Officer has the
option to recommend that the
Administrator (1) find that the State has
- corrected, or agreed to correct, the
deficiencies in its program. (2) find that
the State hes shown that the
determinations made in the notice of
intent to rescind were unfounded, or (3)
rescind the State's primary enforcement
responsibility for pesticide use
violations in whole or in part.

Agency Decision
" The recommended decision of the
Presiding Officer will become final 45
days after it is issued unless either of -
the parties appea!l the initisl decision to
the Administrator or unless the
Administrator elec:s to review the
decision on his own initiative (sua
sponte). Alter an appeal or sua sponte
review, the Administrator will issue a
final order which adopts. modifies. or
sets aside the recommendations made in
the Presiding Offizer’s decision.

The Agency believes that the
procedures promulgated today will -
encourage Statel and EPA to cooperate
in resolving any problems in a State's
use enforcement program.

Effective Date -

On December 17, 1980, President
Carter signed the Federal Insecticide,
Fungicide and Rodenticide Act .
- Extension Bill (Pub. L. 96-539). This bill

emended several sections of FIFRA,
-including section 25 on rulemaking.
Bection 4 of the Extension Act adds &
new paragraph to FIFRA, section 25(e),
which requires EPA to submit final
vegulations to Congress for review
belore the regulation becomes effective.
In accordance with this requirement,

. copies of this rule have been transmitted
to the appropriate offices in both Houses
of Congress. The rule will not take effect
before the end of 60 calendar days of

" continuous session of Congress after the
date of its publication in the Federal
Register. Because the length of this
waiting period may be affected by
Congressional action, it is not possible,
at this time, to specify a dats on which

this regulation will become eilective.
EPA will publish a notice in the Federal
Re‘,:m!et anno.mcmg the end of this

“report snd wait” period to notily the
public of the actual effective date of lhu
regulation.

Compliance With the Regulstory
Flexibility Act

I hereby certify that this rule will not
have a significant economic impact on
small entities. The rule only affects
States, which are not small entities
under the Regulatory Flexibility Act. 5
U.S.C. sec. 601 et seq.

Compliance With Executive Order 12201

Under Executive Order 12291, EPA
must judge whether a regulation is
“Major"” and therefore subject to the
requirement of a Regulatory Impact
Analysis. This regulation is not Major
because it is entirely procedural in
pature, and thus

(1) Does not bave an annual effect on

- the economy of §100 million or more;

(2) Will not increase costs to
consumers, industry, or government: and

(3} Will not have a significan! adverse
effect on competition, emplcyment,
investment, productivity, or innovation.

This reculation was submitted to the
Office cf Management ar.c Budget for
review as required by Executive Ordee
12291, .

Accordingly, under the wthority of
sectior.s 25(a} and 27(b] of the Federal
insecticide. Fungicide. and Rccdenticide
Act. the new Part 173 set fcrth below is
hereby added to 40 CFR.

Dated: Apzil & 1981,
Waller C. Barber,
Acting Administrator.

PART 173—-PROCEDURES
GOVERNING THE RESCISSION OF
STATE PRIMARY ENFORCEMENT
RESPONSIBILITY FOR PESTICIDE USE
VIOLATIONS -

Sec. : .

1731 Applicability. . -
1732 Definitions. -

" 1733 [lnitiation of recdnion procoed:m
173.4 Informal conference and settiement.
173.5 Request for hearing. .

1738 Publication of the notice: scheduling
the hearing.

1737 Hearing and recommended dedslon. .

1738 Final order,
1739 judicial review. - "
Authority: Secs. 25(a) and 27(b) of the Federal
lmecticide. Fungicide, and Rodenticide
Act, (7 US.C. 136w and 138w-2),

§ 1731 Appicadidty. -

These procedures govem any
proceeding to rescind a State’s primary
anforcement responsibility for pesticide
use violations conducted under section

27(b) of the Federal Insecticide.
Fungicide. and Rodenticide Act, as
amended (FIFRA). 7 U.S.C. 136 et seq.

§ 1732 Definitions.

For purposes of this part:

{a) "Administrator” means the
Administrator of the United States
Environmental Protection Agency or his

- delegate.

(b) "Notice of intent to rescind”
means a notice o a State issued urder
$ 173.3 which initiates a proceeding to

" pescind the State's primary enforcement

responsibility for pesticide use .
violations.

{c) “State” means the agency or
agencies primarily responsible for .
enforcing pesticide use laws.or
regulations within the State or
jurisdiction undergoing rescxsswn
proceedings.

(d) “Party to the proceedmg" shall
mean the State or the Agency's Ollice of
Enforcement.

(e) "Presiding Ofﬁcer means an
attorney appointed by the Administrator
to conduct the rescission prorceding.
The Presiding Officer shall be an
employee or representative of the
Agency and shall not have had prior
direct connectlion with the spec:fic
procceding except in circumstances
where subsequent hearings are in order.

§ 173.3 Inittation of resciasion

procecdings.

{a) Whenever the Administrator
determines that a State kaving primary
enforcement responsibility for pesticide
use violations is not carrying out such
respornsibility, or cannot casry out such
responsibility due to the lack of
adequete legal authority. the
Admuustralcr shall notify the State in
writing of his intent to rescind its
primary enforcement responsibility, in
whole or in part. by serving upoa the
State a notice of intent to rescind.

{b) The notice of intent to rescind
shall: '

{1) Specify those aspects of the State's
pesticide use enforcement program -
determined to be inadequate:

(2) Specify the facts which underlie
the findings contained in the rescissica

‘notice;

(3) Have attached thereto cop-es of
any relevant documents discoverable -
under the Federal Rules of Civil
Procedure and the Freedom of
Information Act which contain data .
relied upon by the Administrator in
making his decision to issue the notjce:

{(4) Have attached thereto a copy of

this Part; and

{5) Be sent.to the State by certifled:
mail, return receipt requested.
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{c) The State may respond in writing
1o the findings specified in the notice of
intent 1o rescind.

£ 173.4 iInformal conference and
settlemeont

{8) After receipt of 8 notice of intent

to rescind, the Stz2le mav request that an

"informal conference be held between
appropriale State and EPA officials to

- discuss the findings made in the notice

. of intent to rescind. The informal
conjerence shall then be held in the ,
State. i the Administrator finds, on the
basis of information submitted by the
State at the conference, that the
deiicicncies specified in the notice did
not exist or were corrected by the State.
the Administrator shall issue an order
‘'withdrawing the notice of intent to
‘rescind and terminating the rescissian
proceeding.

(b} At any time after receipt of a
notice of intent to rescind and before the
issuance of a final order, the State and
EPA may resolve the issues raised in the
notice by agreecment. Any settlement
egreement shall be in writing and signed
by the parties and shall:

{1) Detail the deficiencies found in the
Siate program;

(2) Specify the steps the State has

_taken o: will take to remedy the
deficiendes; and

{3) Set farth a precise schedule {cr
each reedial action yet to be initiated

{c) Il & written agreement is sigrned by
the parties, the Administrator shall issue
an order withdrawing the notice of
intent to rescind and terminating the
rescission proceeding. If the State does
no! compty with the terms of the :
settlement agreement, the Administrator
may reissue the nobce of intent to
rescind.

§ 173.5 Request for heering. .

A State may request a hearing before
a Presiding Officer not later than sixty
{60) days after receipt of a notice of
intent to rescind.

§ 1736 Pubkcation of the noties;
scheduling the hearing.

{a) If the Administrator has not issued
an order terminating the rescission
proceeding within sixty (60) days after
service of the notice of intent to rescind
upon the State, the Administrator shall
publish the notice of intent o rescind in
the Federal Register. The Administrator
may modify the original notice of intent
to rescind before its publication by
deleling those deficiencies listed in tbo

_onginal notice which hsve been -
corrected or which were shown potto -
have existed. The public may submit

- comments upon the matters specified in

the published notice of intent to rescind .
within the time apecified therein.

(b) Concurrently with the publication
of the notice of intent to rescind. the
Administrator shall schedule a hearing
in the State if one has been requested by
the State. The date, time. and location of
the hearing shall be published in the
Federal Register along with the notice of
intent to rescind.

{c) If a hearing is requested nnd the
Administrator has not issued an order
terminating the rescission proceeding,
the Administrator shall provide for a
bearing as scheduled. Representatives of
the State. EPA. and the public may
present evidence at the hearing. The-
Administretor shall appoint & Presiding -
Officer who shall preside over the '
hearing and make a recommended
decision reparding the adequacy of the
State’s pesticide use enforcement
program. The Administrator, after
consultation with the State, may
prescribe additional procedures
governing the conduct of the hearing.

{d) If a termination order is issued or
the hearing is rescheduled after the v
notice of intent to rescind is published in:
the Federal Register. such order or

« notice rescheduling the bearing shall

also be published in the Federal
Register.
§ 173.7 Heasring snd recommended
decision.

{e) The Presiding OfScer shall:
{1) Conduct e fair and impartial
bearing, without unnecessary delay:
(2) Ensure that the {acts are M.‘ry
elicited: and

(3) Consider all evidence, cammeut.
and argument which is submitted by
persons who will be affected by the

. outcomne o the proceeding and which is

not irrelevant, immaterial, unduly
repetitious, or otherwise unreliable or of
litle probative value. The Presiding
Ofiicer may require any prospective
witness to make available, in advance
of the hearing, a brief summary of his ar _.
her testimony. -
{b] I, following the close of the

"hearing. the Presiding Officer finds that

the State has corrected, or has agreed in
writing 1o correct, the deficiencies
specified in the notice of intent to
rescind or has shown that such
deficiencies do not exist, the Presiding
Officer shall issue a decision
recommending that the notice of intent
to rescind be withdrawn and that the
rescission proceeding be terminated.

{c) 1f. folr owing the close of the

" hearing, the Presiding Officer finds that

the State has not corrected the

dcﬁcxencxel in m progum. the Pru(dmg

'O!ﬁcer shall issue o decision

recomriending that the State's primnu
enforcement responsihility for pes!ic!
use viviations be rescinded in whole or
in part. .

(d} The recommended decision of the
Presiding Officer shall become f{inal
Agency action forty-five (45) days afler

" its service upon the parties and without

further proceedings unless (1) an eppeal
to the Administrator is tuken from it by
a party o the proceeding, or (2) the
Administralor elects, sua sponte, to
review the recommended decision

_ §1738 Finai order.

{a) If the State does not request &
hearing within the sixty-dey time period
and the Administrator has not issued an
order withdrawing the notice of intent to
rescind, the Administraior shall issue @
final order as soon as practicable afler

- the time for public comment on the

_ notice of intent to rescind has elapsed.

“ The fina! order shall either withdraw the
notice of intent to rescind and terminate
the proceeding or rescind. in whole or in
‘part, the State's primary enforcement
responsibility for pesticide use
violations.

(b) If @ hearing has been held and the |

Presiding Officer has made &
recommended decision. then either
Office of Enforcement or the State
appeal the recommended decision to tha
Administrator or the Administretor may
elect to review the recommended
decision an bis own Initiative.

{c) After an appeal or sue sponte .
review the Administrator shall 1ssue a
final order terminating the rescission
proceeding or rescindjng. in whole or in
part, the State’s primary enforcement
responsibility for pesticide use
violationa.

{d) In no event my the Admin!mtur.

issue his final decision sooner than
ninety (90} days after service of the
notice of intent to rescind on a State.

{e) Any final order, or & recommended
decision which becomes & final order
under-§ 173.7(c), shall be published in

. the Federal Register.

§1789 Judicial reviéw.
The State may eppeal an order

rescinding. in whole or in part. its -
primary enforcement responsibility Tor

. pesticide use violations to the

appropriate federal court pursuant lo
section 16 of FIFRA.

wlnu.n-m:mu-uu-;
SRLMG COOE $308-03-88
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ENVIRONMENTAL PROTECTION
AGENCY

4O CFR P.Iﬂ 173
{CP® 00159; PH-FRL 2215-3)

Federal Insecticide, Fungicide, ang
Rodenticide Act, State Primary
Enforcement Responsibllities

AGENCY: Environmental Protection
-Agency (EPA).
Acnow Final interpretive rule.

SUMMARY: Thus rule states EPA's
ictarpretation of several of the key
provisions in sections 28 and 27 of the
Federal lnsectcide, Fungicide, and
Rodenticide Act (FIFRA), but does not
impose substantive requirements on the
States. Sections 28 and 27 established a
standard and procedure for.according
States the primary enfcrcement
responsibility for pesticide use
viclations {primacy). The rule also
provides operational substance to the
cniteria used by EPA for primacy related
decisionmaking. and easures that such
decisionmakircg is cansistest throughout
the regions.

EFPRECTIVE DATE: This rule will not take
effect before the end of 60 calesdar davs
of continuous sessica of Congress after -




the date of pubiication. EPA will putlish
“a nntice of 1ne actoal eTecuve date of
this rule. See SUPPLEMENTARY -
wreoRuATION fur [urifer details.
FOA FURTHER INFORMATION CONTACT:
Laurs Campbell, Pestcides and Toxic
Substances Enforcem™eal Division [EN-
342), Oftice of Pesticidrs and Tox.¢
Substances. Eavronmenta] Proteztion
Agency. Rmu M-2824E. 401 M St_ SW.

Waskingtoa. D.C 20480, (202-382-5303).

SUPPLEMENTARY INFORMATION:

'vBu.kgnsmd

.In 1978, Congress eriacted Pub. L 05~
358 which contained numerous revisions
to the Federal zsecticide, Fungicide,
and Rodeaticide Act (7 US.C 138 et
seq.). One ¢l the changes added two
new sections to FIFRA. sechions 25 and
22, US.C 13Sw-1 and 138w, wizch
together establiched a staccard and
procedure {or sceording States the
primary enforcement respozmbility for
pesticide c3e niolations (primacy}

Section 28 provides three methods by
. witch g State can obin primery.

Secticn 25(a) requires ¢ Stata tobe -

sccsrded prizmacy if the Adminixtratar

firds that the State bas {1) adopted
adequate uce laws, (2] adopied
adequate grocedires [or implesensing
those lawa, 2nd (3) agreed ta krep such
recordy and =ake mch reports as the

Admicistrator may req:a.-e by

regulation, Section 26(b] ailows s Stats

ta cblain pricacy {f the Slate has an

aprroved secton 4 ceriification plap

tha! mcets the criteria et forth in

seclicn 26[al cr if a Slate exters irto a
_cocperative egreement for the

enforeme=t of pesticide wse restictons

under sectcn 83

Sectica Z autborizes the
Adminjstater to cversde or rescind a
grant ¢/ prasacy in cevain situationa,
Sectica Z'(a) requires the Administrater
to refer sigmfeant allegations of
pesticide wse vioiators to (ke States. Uf
a State dces not coc:mence appropriate
enforcement actioa within 30 days of
such referral, EPA may bricg ['s own |
enforcement actian.

Sectioa Z77b) autharizes the
Administrator to rescind the grimary
enforcercent ¢ ibility of » State if
she Gnds that the State is not carrying
out such responsilility. The
Adrinistrator [nitiates e rescicsion
proceeding by notifying the State of
those aspects of the State's pestizics use
enforcement program which the
Administrator has foend to be
Inadequate. U the State does not correct
the deficiencies in its program within 90
days, the Administrator may resclad the
States's primary enforcement
tesponsibility in whole or in part. EPA

“hus promulguted procedures which

govern .2 conduct of a procceding to
revcing S'ste prumacy. These precedures
were published io the Federal Registar
of Mav 11. 1881 (46 FR 26058). {40 CFR
Part 17)).

S-ciion 2le) authorizes the

Administrator ta t2ke immediate acting -

10 ahale an exergency gituation w here
the Sta'e is onable or uowilling to
respond o the crisis
Ag is evider! from the above
description. several of the operative
terms in sections 23 and &7 require
fusther definison. This rule clariSes the .
ceanirg of such words as “sceqoate”
and "appropriate’” which FIFRA sets
forth as the critena for most of the
decisions which wil] be mudse uader
lhesetwoncﬂam.‘l‘hem!ednoueu
to te usad by EPA in emakirg
primacy-relsted decisiana, and emsures
that such decisicamalcrg s consistent
by limitierg, although nat dmang,
Agency discretica in the grimnacy area.
‘ .,pccxﬁuny. this rule addresses the

LPmdnaEPA-ﬂl{n&mrha

Vrel:rm.g allegatioas of pesticide use

viclations 1o Gie State and fracking
State responses (o these referzals (see
Uait L, Sabdivision A below)

2 The meacisg of “appropriate
enforcement srticn™ (see Uait §,
Sutbdivisiza Bl

3. Clarification of whex & Stxte will be

- deexed to kave (1) adopled adequats
regulasions, arnd

pesticids use laws aod

{2} izpleme=tad gusie procedures

for the exfacement of such lawg wad -
regulatiaes (see Uait O

4. The criteria tte Adsivistrator will
use to determine whetber a State &s
adequatelv carrving out its ;:tr.rq
enforcemer: respeasibility for pessicide
use violations (see Unit UO).

S. The factcrs which congtitute an
emergency situatics. and the |
circumsiances which require EPA to
defer to the State fer a respense (o the
crisis (see Unit V)

Comments Recedved

Four co=merts were recefved in
responge to the proposal of the
;J'l&l‘ipi‘eﬁve Rale. {47 FR 15799, April 20,

in the proposed rala a determinatica
of the gravity of viclation was based on
twa factors: (1) risk associated with the
violative actian. and (2) risk associated
with the pesticide. Some of the
comr.ents stated that EPA should
determine the gravity of each violation
based on whether sctual harm occurred
as a result of the violatioz. U the Ageacy
were (o detcrmine the seriousness of &
violation based oa the actual barm
which occurred in a particuler case,

pesticide users. would be encouraged '
tuke the nsk of misusing o pesucide.
with the hope that no autual harm weu!ld

~ result from their unlawful act Conzress

charged EPA with regulating pestic:de
use in a menner wlich will prevert
unreasonable risk of pesticide exposure
10 man or the environment.
Congressionalintent would nut be
carnwed out if EPA encouraged pestcide
users 10 engage in unsafe sctivities by
not charging violations [n cases where
no aciual harm occurred. For thuy
reason, the final rule retains e
languege of the proposed rule.

Two comments concerning the
imposition of criminal penalties for
pesticide misuse were received. One
comment stated that Congress ntended
cimiral senctians to be applied anly i
cases invalving valawful manefacinse of
pesticides. Nothing in FIFRA e its
legislative trstory oo limits the wse of

‘eriminal penalties The oply critetion in

the statule {or the inposition of criminal
penalties is that & violatica s
“knowing”™. Tke language referting ©
ciiminal pepalties in the progazed roie
:sbenhmdyremzcdmxha&ad

e’

Another ocxnment expressed the
concera that imposing =ore stingent
sazctioas where violatians are found to
be *knawing” peaalizes pessons wko
are infarmed about the law. Secticn 14
ol FIFRA sates that “knowicg”™
violations are subjec! o criminal
penalies. Xaowledse of the viclalor is e

, valid criterion to use {n determining

gravity becsuse of a *koowing”
viclaticn shows a disregard {cr the law.

Ope cymmrent stated that no State
with more strizgent pesticide npe laws
than the Federal law shoo!d be granted
primacy. Althocgh EPA cannet require &
State 10 enact a pestizide use law that is
mcre stingert than FIFRA, there is no
prahibition against granting primacy to a
Stats whose pestic:de use law is mora "
stringent,

On= comment wge-stad achzaze in
the requirezsent that State labaratories
conduciing sample analysis pexticipate
in EPA’y check cacmple program. The
comment stated that the National
Enfcrcement Investigation Center
{NEIC) check sample program sbould be
coordinated with the American
‘Association of Pest Control Officials
{AAPCO). The NEIC check sample
program is currently coordinated with
the AAPCO check sample program. The
rule has been changed to reflect thia
comment. )



Further lofurmation oo Effective Data of
Tu!ls Rule

On December 17, 1580, the Federal
Insecucide. Fungicide. and Rodenticide
Act extenaion bill {Pub. L. 96539}

me law. Th!s bill amended several

ions of FI'RA, Including section 25
i nule .Sectioa 4 of{ the -
Extension Act adds » new paragreph,
saction 25(e), to FIFRA which requires
EPA to submit final regulations to
Corgress for reviaw before tha
regulations become effective. Coples of
this rula have been tracamitied to
appropriato offices In both Houses of
Congress. .

Uader sectica 4 of the 1580 FIFRA
Extensica Act. this nie will oot take
eflect telore the end ol €0 calendar days
of castinuous sessioa cf Congress alter
the date of publicatioa of this rule. Since
the actuai length cf this waiting period
r2ay be affected by Congressicaal
acton it {s oot pesaible, at this time, to
spezify a date on which this regulation
will become efective. Therefore, 3t the
apprepriate tme EPA will publish a
nofce anncuacing the end of the
legislative teview period ard rotifying

the publicol he actusl effective date ¢f -

-this regulation,

Compliazes With the Regulalory
Flexibility Act
[ hersby certify Qat this rule will aot
have a significant economic {mpact cn
smail entties. The rule afTects only
" spesticids contol agencies, which
3t scall entities under the

o _slslery Flexitliity Act, S US.C. e01
el sej.
Compliance With Executive Order 12291

Under Executive Order 12291, EPA
rust fudge whether a regulation ls
“Major” and therelore subject to the
requirerzeat cf a Regulatory Impact

" Aralysis. This regulation {s not Major
sirce (i is interpretive in nature and
cocs ot contain néw substantive
requirerments. The regulation:

1. Does not have an annrual effect on
the economy of $100 million or more.

2 Will oot substantially increase
costs to consumers, icdustry, or

. governiment. o

3. Will not have a significant adverse
effect on competition, employment,
{nvestment, productivily, or innovation.

This regulation was submitted to the
Office of Management and Budget for
review as required by Executive Order
12291, (Sec. 25{a){1} (7 U.S.C. 138w}).
{Note: Tkis rule will not appear in the
Code of Federal Regulations.)

- L Appropriale Enforcement Action.

A. Procedures Governing Re/érra/s. 1.
Cencrol. Section 27(a) requires EPA to.

ralet to the Stales any information it
recsives indicating a significant
violation of pesticide use laws. If a State
bas not commenced appropriate
enforcement action within 30 days, EPA
may acl on the information,

‘Given current resource limitations,

* EPA {s not in & position to monilor State

responses to every allegation of i
pesticide misuse refesred by the Agency.
Rather, the Agency will focus its &
oversight activities on evaluating the
Weraﬁ success of State pesticide
enfarcement programs, and will track,
on a case-by-case basle, oaly those
allegations invelving partdcularly serious
violatioas. Such “significant” allegations
will be formally referred to the Statles
and tracked by EPA, while cther less
serious complaints will be forwarded to
the States for Information purposes caly.
2. Critoria for significont cases. To
determine which alleged viclatons are
sufficiently significant to warrant formal
referral and tracking. the regions will go
through a two step process, First, ths

regions. (n consultatica with each State,

will identify priority areas for referral
These priority areas will corsist of those
pesticids activities [n tke State wkich.
present the greatest poteatial for harm .
to health or ths environment {e.g. the
epplication of a pesticide by a certaln
methed to 8 particular crop, such as
ground applicatioa of endrin to agple
trees). The selection of these priority
areas will depend pricarily ca the
resalts of pesticide enfsrcement program
evaluations conducted by the States and
tbe regicns. The priority arees will be
revised on an anaual basfs based tpon
the effactdveness of ths program {a
reducing the harm associated with
pesticide use,

Thereafler ZPA will determine ona
case-by.case basis which allegatiors {n
these prior{ty areas Involve sufficiently
“significant” violations to be lormally
referred to the State and tacked. Ul a
complaint recelved by EPA alleges a
minor infraction which clearly presents
little or o danger to health or the
environment, or U the information

‘contains patently spurious allegations,

such gs those from sources which heve

repeatedly proved unreliable, the matter -
. will be forwardad to the State {or

information purposes only.

3, The 30-doy time period. The Agency
interprets the term “comrence
appropriate enforcement action” in
section 27{a) to requice States to initiate
s judicial or odministrative action in the
nature of an enforcement proceedin, if
one is warranted. Starting an
investigation of the matier would not be
sufficient. If the State does not
commence an appropriate
sdministrative, civil, or criminal

—

- enforcement response. EPA would then
‘be permilted. although not required. to

bring its own enforcement action.

Although section Z'{a) permits EPA 10
act {f the Stats bas not cogypenced an
enforcement action wi 0 days, the
Agency recognizes that Siates may not
be able to complete their nvestigation
of many formal referrals in so short s
tirce. The time needed to investigate a
possible use violation will vary widely,
depending upon the nature of the
referral. A referral which simply
coaveys an ansubstantiated allegation
will usually require more investigation
than a referral which partially or fully.
documents a pesticide use viclation
Consequently, the Ageacy wishea to,
develop a flexible approach towards the
tracking of referrals.

To accomplish this objective, EPA s
adopting 8 system o which the referral
process is broken down into two stages.
investigation and prosecution.

4. The investigction stoge. Following
the formal written referral of an
allegation of a significant pesticids use
violatioa. t:e appropriate regicaal
pesticide official will contact ke State
to learn the resu.ts of the {nvestigation:
and the State's intended enforce=ent
respense to the viclaton. If the State
bas not conducted aa adequate
investigation of tke alleged violation, the
region may choose to pussue its own
investigaticn or eaforceme=nt action alter
notice to the State. As 8 general rule,
kowever, the regional office will attempt
to correct any deficiencies in the -
investigation through informal
cormmunication with the State,

An investigation will be considered
adequate if the State has {1) lollowed

- proper samplirg and other evidezce-

gathering techaiques, (2] responded
expeditiously to the referral, so that .
evidence {s preserved to the extent
possible, and (3) dacumented all
inculpatory or exculpatory eveats or
information. .

5. The prosecutfon stege. Alter
completion af the lnvestigation, the
State will bave 30 days, the grosecution
stage, to commence the enforcement
action. if one {s warranted. An
sppropriate enforcement response may
consist of required training in proper
pesticide use, lssusnce of 8 warning
letter, sssessment of an sdministrative
civil penalty, referral of thecase to s
pesticide control board or State's
Attorney for action, or other similar
enforcement remedy avallable under
State law. The 30-day period may be
extended when nccessitated by the
procedural characteristics of & State's
regulatory structure (see Unit V.A,
Hypothetical 1) '
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i1, afier consultation with the Stute,
EPA determines that the Siate’s
intended enforcement response ta the
violation is inappropriate (see
subdivision B), EPA may bring its own
action after notice to the State. Reginnal
attorneys will not, bowever, initiate an
enforeement proceeding sooner than 30
daye alter the matter was referred 1o L’:o
State.

Attimes, a Sma may {ind that the
particular enforcement remedy it views
as the appropriate response to a use
violatoa is not available underthe
State's pesticide control laws. Therefora
the Siate may, al any time, request EPA
to act upon a vioiation utilizing remedies
available under FIFRA. o these
instances. of coutse, EPA will
Immediately pursus its ows action. if
one {s warraated.

To iJustrate better the propased
referral system, two hypotbetical

" situations are described in Unit V. A

B. A-propricte Enforcement Action. 1.
General. Alter the Agency leams of the
enforcement actica, f any, tie State
proposes to bring against the viclator,.
tte EPA regional pesticide ¢fTice will
cotsider, in consultation with the State,
wtether the proposed actica is
“appropriate”, relative to the remedies
available to the State under {ts pesticide
coatro! legislation. EPA interprets the
modifler “app'o-'iata I sectica 27(a)
of FTRA 10 require that the sever.'y of
the ----csed enforscment acticn
correiate to the gravity of the violatca

{t {s not possible (n this [atespretive
Rule to prescribe the specifie
en’orcement action which will censtitute
an apgropridte response to a particular
viclatlon. There ar. (.9 —uly vetiztles
wkhich will influence the eatent of 8
use viclation, including the disparity
between the types of enforcement
rermedies available under the various
Slate pesticide control statutes. This”
dccument can, hewever, establish
criteria to be employed in evaluating the
appropriateness of a proposed Stata
enforcement action. More detailed
guidance on eviluating relative gravity
{s contained in EPA's “Guidelines for
the Assessment of Clvil Penslties under
Section 14(a) of the Federal [nsecticide,
Fungicide, and Rodenticide AcL a3
amended”, published in the Fedsaral
Register of July 31, 1574 (39 FR 27711).
The Guidelines establish dollar amounts
to be epplied under the Federa!l statute
to uss violations in civil penalty
proceedings. Regional perscanel can use
these figures as a guide-in evaluating the
gavity of a particular violation. The -
Agency will not require that a State -
resporse o a violation have a monelary
{mpact equivalent to that of ¢ civil
penalty which EPA would lmposa under

the Culdclines. Rather, the dollar
amounts contained in the penalty
matrices can be used by reqional
personnel to define the relative gravity
of a violation by comparing the fiyures
applicable to ditferent violations.

2 Crevity of the violotion. The
Agency believes thal the gravily of a
pesticide use violation {s dependent
upon the risk the viclation poses to
human health and the environment. The
factors which determine the degreo of
tisk prescnted by a use violation can be
divided Into two categories: factors
related to the particular action which
constituted the violation and factors
related to the pesticide involved ia the
{ncident.

8. Risk associatzd with the violative
action. The circumstances surrounding
the violative action partially determine
the risk the violation presents to buman
bealth or the environment To assess the
degree of such risk, Siate azd regional
personnel should ask such questioas as:

L Did the viclation occur in & highly
populated area, or near residences,
schools, churches, shopping centers.

ublic parks or public roads, so that
gen!th was endangered?

1. Did the violation occur near an
esvironmentally sensitive area, such a8
a lake ot stream which provides
drinking water to Lhe surrounding
commuxity, a wildlife sanctuary, a
ccouzercial l‘shery or other natural
arees?

{i.Did a nmch.nl application
threates to ccatarinate food cr food
service equipment?

fv. Did the viclation bave the potestial
to affect a large or a small area?

7. What was the actusl harm which
resulted from the violation?

vi. Was the nature of the violadon
such that serious consequences wera
likely to regult?

This lest questios is designed to take
[nto account the variation [n the
foberent risk associated with different
categories of use viclations. For
example, a drift violatica resulting from
improper aerial application geaerally
presen!s e greater risk of harm than a
storage violation, since the latter
fnfraction does cot necessarily (nvolve
the {mproper exposure of the pesticide
to the environment.

b. Risk associated with t)'a pe.mc:de
The factors which will be cructal in
evaluating the risk associated with the
peaticide {taelf Includa:

L The scute toxicity of the pesticide cr
pesticides involved ia the incident The
toxicity of a pesticide will be indicated

" by the “human hazard signal word” on

the laLels (see 40 CFR 182.10). "Danger™

" or "Poison” are indicators of a highly

toxic pesticide while “Warning™ and

“Caution” signify successively less toxic
substanccs.

ii. The chronic effects associated with
the pesticide, {f known.

Li. The amou PP ihe pesticide
involved in the incident, relative to the
manner of application (e.g.. nenal versus
structural).

fv. Other dats concerning the harm a
pesticide may cause 1o human health or
the environument, such as data
concerning persistence or residue
capability.

An snalysis of the interrelationship
between these two calegories of risk
fectcrs should yield a notion of the

" relative gravity of the violation and the

severity of the action whic!i should be-
taken in response.

3 Cclegory of applicatar. size of
business, and Iusta:y of prior viclation.
Gravity is cot tte only factor which EPA
will take into accousnt in evaluating the
propriety of an enforcement action.
Secticn 14 of FIFRA requires that
distincticns in the severity of an
enforcement response be made between

" tbe categories of persons who commit

use2 violations. Tte Inteat of Congress,
as expressed (n section 14. {s that
coxmercial pesticide.applicators who
violate use requirements will be subject
to more stringent penalties that other
persocs who violate use restrictions.
Congresa also eavisicned that the size of
the viclatcr's busizess will be a factor ia
determining the severity of the peaalty,
la add:tion. section 14 distinguiskes
between violators wko have ccmmitted
previous [afractioas and those who ars |
first offenders. Thus, the issuance of &
waming letter by a State to a.persoa or
firm who has been repeatedly warned (n
the past about a certain wolation would
not generally be considered en
appropriate response to the violation. -

& Knowing violations; criminal
penalities. The state.of ;ind of the
violator {s ancther important-
consideration. la extreme circumstances
where the civil penahy remedy is
{nappropriste, it is the Agency's policy
o pursue a criminal action against .
persons who knowingly violate s
provision of FTFRA. EPA will be
particularly interested in pursuing
ariminal presecution for those violatiors
which involve a death or serious bodily
{njury or la which the violator has
demonstrated a reckless or wanton
disregard for human safety,

. enviroamenta!l values or the terms of the

statute. To be eppropriate. a State's
response o a knowing violation under
the circumstances indicated above must

" be similarly severe.

8. Dsterrence. [t should be noted that
the appropriateness of an enforcement
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actan is s dynamic. rather than s stade,
cancedt. Because it s dynamic,
penalties must be periodically
svaluated. If a certaln viclation is
sccurring more frequently. the leniency
of tve rexmedies which have been ‘
applied 1o this infraction tn the past
should be questioned Consequeatly,
whal is approprials 2 oce year may be
viewed as an inadequale reaponse in the
next ) : :

The faciors described sbove. tcgether
with the sforemieniloned Guidelinea,
should belp to clasify the Agency's

definition of “sppropriate enforcement

action.” To anderstand bettar how the

criteria described above can be used Lo
evaluate whether 8 proposed Stats

- enforccment action is appropriate. the

reader is referrod to the hypothetical
fact situatons In Appeadix B.

B. Critarla Governing Graats of Primacy

Section 28 of PIFRA sets {orth the
general criteria which apply 1o EPA"s
decision whether to grant prirmacy to a
State:

**(ay For the purposes of this Act, 8 Siase shall have prmary enlorcement
responsibuity for pesticide use violations dunng any period for which the Ad.

Murasiralor determunes that such Siaie—

(1) _has adopted adequate pesticide ute lswt and regulations; Pro-
vided, That the Admunisirator may not requise @ SLate (0 have pesiice
uwe lawy that are more stnngeen than this Ac:;

**{2) has adopred and is implementing adequale provedures for 1he
enforcement- of such State laws and regulations; and :

. (3 wiil keep such records and make such reporrs thowing com-
pliance wuh paragraphs (1) and (2) of this sudsevtion as the Ad-

minisirator may fequire by regulation.

. *'{b) Notwnhuanding the proviuoas of subsection {a) of this secrion, any

Staie (har entery irto a cocperative agreement with the Admunisiraor undey
section 23 of this Act for the enforcement cf pesticice use restrivtions shall
kave the pamary enforcement responsibility for pesticide yse violations. Any
State thas has a plan approved by (he Admmistrator in acsordance with the re-
Quirements of sev1oa 4 of this Adt that the Adminisirator derermines meets
the orneria 361 Oul i wbsection (3) of (hus section shz!l have the orimary en-
forcement responsibility for pestuide use viclations. The Administrator shall
mate such determinaiions with respect 10 Siae plans under Seciion 6 of thu
A 1a effect o0 September 30, 1978 not fater 1han Muarch 3. 1979,

Thus. a Stata may obain primacy by

2 ways: (1) by demonsating that the

menty of its use enfercement
,C27a22 cr of its. approved centification
ercgram, satisfy the two main eriteria in
sechon 25{a), (edequate laws and
sdeguate precedures implementing
these laws), or {2) by entering inte r -
cooperative sgreement for the
enfcreezent of use restrictions,
provided the termas of the agreement do
not spedify otherwise. The Agency will
also evaluate th2 adequacy of a State's
use eafsrceraent program before
conferring primacy by this latter
methed.

A Adequate Laws and Regulations.
To be ~onsidered adequate. a State’s
pesticide control legislation must
address at least the following areas:

1. Use restrictions. S:ate pesticide
control legislation will be considered
adequate [or purposes of assuming full
primacy if State law prohibits those acts
which «:r proscrbed under FIFRA and
which ‘s 4tq to pesticide use. The
activitiss prasently proscribed under
FIFRA . s.ude:.

8. Usu 24 registered pesticide in o
menane: - ragistent with its label
{FIFRA -*.0n 12{a)(2)(C}).

b. Use of a pesticide which is usider
en experimental use permit contrary o
the provisioes of the permut {section
12(a){2XH)). N

¢ Use cf a pesticide in tests om
humaas conirary to the provisians of
sectica 13a)(2)(P).

d. Vialation of the provision in secticn
3(d)(1){c) requiring pesticides to be
applied for any restricted ase only by or
under the direct supervision of a
certified applicator. Violations of
suspension oz canceliation,orders are
not considered uce violations for’

. purposes of the primacy program.

States may be granted partia! primacy
il they regulate less than sll categories
of use violations. For example. EPA may
in the future decide to issue “other
regulatory restrictions” on use under
section 3(d){(1)(C){ti), (such as s
requirement to notify area residen's
Lefore pesticide spraying). If such a
restriction were issucd. (and not
refllected on pesticide product labels).
each State would automaticaily have
partial primacy extending to all cf the
calegories listed abovw which are
proscrbed Ly State law, unlese the
State alreadv kas authority to enforce
suzh restrictions, A Stule with parnal
pr:macy wou'd obtain full primacy by
enacling o prohibition tracking the

' section 3(d){1){C)(L) restrictaa.

2. Authority o enter. To carry out
effectively their use enforcement
responsibilitics, State officials sbould be
able 10 enter, through congent. warrsant,
or, other authority, premises o7 facilities
where pesticide use violations roay
occur, States should also have
concoritant authority (o take pesticide

. samples as part of the use inspection

process.

3. Flexible remedies. Finally, State
legislation must provide for a
sufficlent!y diverse and flexible array of
enfotement remedies. The State should
be able to select from among the
svailable altematives an enforcement
rermedy that is particularly suited to the
gravity of the violation. Without such
flexibility, a State may frequently be
forced to underpenalize violator. and
thereby fail significantly to deter future
use violations. Thus. in order to satisfy
the "adequate laws™ criterion, States
should demonstrate that they are able
to:

‘8. lssus Warning Letters or Notices of -

Noncompliance; .

b. Pursue administzative or cvil
actions resulting in an adverse economic
impact upon ba violator, e g., license cr
certification suspensions or civil penalty
assesarzents: and

¢ Pursue criminal sanctions for
kaowing violations

B. Adequete Procedures for Enforcing
the Lows. In order to obtain primacy,
States must not only demonstrate
adequate regulatory authority, but must
als0 show that they have adopted

procedures to implement the suthority, -

These procedures must facilitate the
quick and effective prevention.
discovery, and prasecution of pesticide
use violations. . T
1. Training. Oae step towards this
objective is the training of enforcement
personnel At a miniraum, States. in

cooperatioa with EPA, should

implement procedures to train
{nspection personnel in such areasas
violation discovery, obtaining consent.
preservation of evidence. and sampling
procedufes. Enforcement personnel
should be adequately versed in case

development pracedures and the

muinterance of proper case files.
lastruct:on in these techniques should
take the form of both on-the-job training
and the use of prepared training
mazterisls. The Apency also considers s
cuatinuing educathon program to be s
crecial training procedure. s0 that
enfarcement persnonnel can be kept
abreust of legul dovelopments and

technalogical aavances.
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2 Sampling techniques and
loboratory copability. Requests lor
primacy should also show that the State
. is technologically capable of conducting
8 use enforcement program. States must
have ready access to the equipment
necessary to perfcrra sampling and
labaratory analysis. and should
implement a quality assurance program
to train laboratory personnel and
protect the integrity of analytical data.
Laboratories conducting sample
analyses must also agree to participate
in EPA {NEIC) Check Sample prcgrams
which are designed to ensure minimum
standards of analytical capability. {Such
a prcgram is aiready operaticnal far
- formulation samples. and s residue
saciple program is also under
consideration). The EPA Check Sample
progam s coordinated with the
Association of American Pesticide
Cogtrol Officials (AAPCO) to reduce
unnecessary duplication of effort. The
£PA will be guided in evaluating the
adegquscy of Stale analytical procecures
by official compilations of approved
analytical methods, such as the Food
. d@=d Drug Administration's (FDA)
Pesticide Ara'yu:al ‘anual, the CIPAC
{Collabcrative Intermationa] Pesticides

Analytical Council) Handbook, the EPA .

Marual of Chemical Methods for
Pestizides. and Official Analytical
Chemists Analytcal Procedures For
additicnal guidasze on sdequate
sampling techniques, States should
coneuit EPA’s FIFRA Inspectors Manual
ar ccatact the apprepriate regional

. offica.

3. Processing ccnplcmt: Siace s
significant portion of pesticica use
violations are identified through reports
from outside EPA or the State lead
agency. the State must implemeal s
system for quickly processing and
reacting to complaints or other
information indicating a violation. An
adequate referral systern shou!d contain:

a. A methed lor funneling complaints
to a central organizational unit for
review,

b. A logging system to secord the
receipt of the complaint end to track the
stages of the {ollow-up investigation.

. A mechanism {or referring the
complaint to the appropriate
{nvestizative personnel

d. A system for allowing a rapid
determination of the status of the case.

e. A procedure for notifying citizens of

the ultimate disposition of their
complaints.

4. Compliance monitoring ond
enforcement. Along with the abave
described enforccment procedures,
States must provide assurance that
suflicient manpower and firancial
resources are available to conduct 8
compliance monitoring progrem. L.e.,

-either planned or responsive use

inspections. In addition, States must
implement procedures to pursue
en[orcement actions expeditiously
against violators identified through
compliance monitoring activities.

The Agency slso beiieves that
program planning and the establishment
of enforcement priorities is an integral

part of an adequate enforcement

program. Such planning, taking into
account the naticnal progrem priarities
as manifested through the grant
negotiation process, as well as the
priorities specific to the Individual State,
will help assusre that corpliance

monitoring and enforcement resources
are properly allocated.

$. Education. States should impiement
a program 10 infornt their constituencies
of applicable pesticide use restrictions

" and responaibilities. Examples of

education methods include
disseminating compliance information
through cooperalive extension services,
seminars, publications similar to the
Federal Reglstor, newspapers. and
public assistance offlices where persons
can call ta ask questions or report
violations. Such an educstional program
will premote voluatary compliance and
is essential o effective enforcement.
States should also develop procecures -
for soliciting Input from the public
regarding the administration of the
pesticide use enforcement program..

T11. Criteria Governing Rescission of
Primacy Under Section 27(b)

Section 27(b} autherizes the
Administrator to rescind primacy from a
State {n certain situations:

**(b) Whenever the Adminisirator determines that a State having primary
enf{orcement revponaibility for pesticide use viclations is not carrying out (ot
cannot carry out due (o the lack ¢f adeguate legal lu(homyl such responsiblic
ty, the Administrator shall aotify the Siate. Such notice shall specify those
aspects of the administration of the State program that are determined (D be
inadequate. The Siate shall have rinety dayy alter ceceipt of the notice to cor-~
tect any deficiencies. If afier that time the Administrator determines that the
State program remains inadequate, the Admiristrator may rescind, in whole
or in pan, the Siate’s primary enforcement responsidility for pesticide use

violations.

In decida'ng whether a State is not
carrying oul. cr cannot carry out, its use
ealorcement responsibilities, the
Administrator will apply the criteria for
an adequate program set forth in Unit I
to the performance of the utate during
the time the State had primacy.

A. Adeguate Laws. The legal authority
can conduct an adeguate use
enforcement program is a criterion
which affects both the decision to grant
primacy and the decision to rescind it
Within the context of rescission, the
Administrator will assess the Impact of
any amendments or supplements to the
Sta' e's pesticide use laws and
regulations. If legislative changes have
adversely affected the State's ability o
collect information or bring enforcement
actions, the State may be subjecttoa
rescission action on grounds of
inadequate laws.

B. Adequate Procecures. In
determining whether a State which has
adequate legal tools is cartying out its

" use enforcement obligations, the Agency

will examine the efficacy of the

procedures adopted by the State 1o

-implement ity pesticide laws. The

Agency will be particularly interested in
the remedies the State has actually -
applied to the various use violations.

. [he lack of sufficient correlation

between the gravity of 8 use violation
and the severity of the enforcement
response would be evidence that the
State's arsenal of reraedies ls not beirg
spplied in a flexible manner.

In sddition, EPA will evaluate each
program element listed in Unit IL.B.. in
light of the performance of the State
during the period the State hed primary
use ¢nforcement responsibility. )

1. Training. The Admiristrator will

" note whether any difficulties

encountered by the State in enforcing
pesticide use restrictions have resulted
from a lack of adequate training of State

_enforcement personnel.

2 Scmpling technigques and
lodoratory copability. The
Administrator will consider whether the
State’s sampling techniques and



" analytical capabilites are enhancing or
hindering the State's ability to unearth
and prosecute succassfully persons who
misase pesticides. Apother imporiant
eansideration will ba the degree to

‘ch State laborstary and sampling
.edures bave kept poce with
-vvelcpments in apalytical technalogy.

3. Processiog complaints. The

&ntndstrator will examins whether
complaints have been processed quickly
and elficiently. The degree to'which’

" citizens alleging & use viclatien seek -

" redress Jom EPA after first directing
their complaint to the State wall be
considered In addition, ke
Administrator will take inlo acooust ths

" performanes cf tho Stale in respondizg

- t3 allegatices refered to the State by
EPA under section Z7(a) of FIFRA..

4. Complicnce moriloring and
enfercement Under this element, the
Administrator will compare the State's
level of compliance monitoring sctivities
with that of other comparable States.
The EPA will review State case flies to
determine whetker the State has
azsressively (nvestigated a case before
deciding on the disposition of the
=stter, The EPA wil also investicatn’

whether a State’s Altorney General's

cfTice cr osther presecuterial anthorities
kave de:::s..ate:l s w*"--gness to
pursue cases refested by the State's
pesticide contol lead agency.

Tre Ageacy will exzmine whether
€tate enforcement resowees bave been

ted tywards the more significant
stexmeat predlex areas, and

T wxelher eaforceent priorities have

bees reevaluated as the dercands of an

adejuate program change over time.

S. Education. Toe Administratar will
evaluats whether the State's education
progas is encouraging voluntary
coxpliacce with pesticide nse
restrictions. As part of this process, the
Administrator will note those use
violatioas which are at least partially
stributable to the viclator's lack of
. famillarity with applicahle Jaws and
rezulations. The Administrator will also

review State procedures for facilitating
public participation in the enforcement
program - -

These criteria are indices of the
adequacy of a State's use enforcement
program, but they do not'cunclusively
determine whether a State is disc ha=ging
its primacy responsibilities. Since-the
Agency’s goal 1s to pmtect the public
from the rishs associated with

‘pesticides; ooe of EPA’s central inquirios
wiil be whether the State's primacy
program assures compliance with
sesucide yse restrictions. EPA, in
e\ aluating State program adequacy., will
couasider both the deficiencies of the

program and the success of the program
in achieving compliancae.

[V. Emargancy Raspanss

Notwithstanding other provisioos ol
seclions 28 and 27, the Administrator
may, sfler poufication lo the State. take
immediate action to abate emergency
situations i the Stats Is “unwilling or
unable adequately to cespond to the
emergency.”

" FIFRA does no! dafine “emergeacy
conditions” Other EPA-sdministered
slatutes, however, characterize
emergencies a fairly consistent terms.

_The consersus of these statutes is that
a0 cmergency presents a risk of harm to .

buman Eealth or the esvironmect thal is
both serious acd imminent azd thal
pequires immediate abatement actica

Exar=pies cf use-related emergescy
situations are:

1. Coatamination of a buildizg by a
Lighly toxic pesu;xd.e

2 Hospitaizations, deaths, or ozher
severe bealth effects resulting from use
of s pesticide.

A A geograghically specific pattera of
use or cisuse which presenty
unreasocsble risk of ndvene eJects to
bealth ar sensitive natural aress. This
situstica may occur, lor example. il &
bazardcus pesticide is consistently
misased i3 a particular ares 3o that the
aet effect {s the creation of substantial
endangerment to the environment, such
as runoff into a water supply,

A “Uzwilling®. \Whea EPA learns of
288 eserge=cy situation, Agezcy
tepresentatives must notify the sffected
State, Thess representatives will ry to .
oblain 8 commitment Som the State 29
to (a) what tbe State is capable of deing
{n respense to the situstion, and (b)
when the State tatends t= respond toxhe
crisis.

Emergeadiex, by cature, reguire the
qu.t:kat pessible respente. In most
cases, dus to proximity, the State will
have the opportunity to be first on the
scene U the State manifests an
unwillingness to respond rapidly to the
situation. oz if the State cannot give
assurances that it will respond more
quickly than EPA could respond,*Agency
emergency response teams will be

activated. .

B. “Unsble”, The EPA will
immediately 'ake action to abate an
emcrgency if the State is unable th do
sn. The Agercy interprets “unable™ 10
mean that csther the State docs not have
the authority to adequately respond or
that the State is incapable of solving the
prohier due 10 tre iack of technaleay ue
resources.

1. Authority. The EPA can utilize its
wuthority in section 16{c) of FIFRA to
seek. in corjunction with the

Departroent of Justice. a district court
order preventing or restralning mlsuse of
a pesticida. States should also be able 10
address a use-related emergency in this
manner or by the rapid {seuance of an
enforceable stop-use order or other
similar means, Il the State lacks this
authority and the emergency conditions
warran! s legal response in the nature of
specific snforcement or equitable relief,
EPA may (nitiate its own sctica alter

" potice to the Stata:

2 Techrucal capability. Some
emergency situations may present
problems which the States are
techoologically (ncapable of solving. I
these instances, if EPA possesses the
requisile technology or equipment. the
Agency will immediately cespand ta the
cnsis. For example, where a dissalved
organic pesticide has contaminated a
surface water system, EPA would
activate its portable advanced waste
treatment unit, a resource that is not .
geserally available to the States.

The EPA will also take action if the
State caczot rapidly commit the
necessary manpower (o the emergency
situation. In most cases EPA will not.

howsver, initlale a response on this

basis if the State bas developed an
etnergercy response plan detath the
procedures to bl followed in -
counteracting 8 pesticide emergescy.

V. Hypothedeal Situations

In resding the bypotheticals in Units
A and B, assmme that the cases
discussed fall vader priority relerrsl
eress ciscussed in Unit LA2 _

A. Action by Citizen. Hypathetizal 1.
EPA refers to the State a citizen's
allegation Erat an serial applicator has
allowed pesticides to drift over bis, .
property. After 25 days. the EFA Region |
obtains the results of State’s
investigation and leams that the Stats
plans 1o {ssue a warning letter to the .
applicatar. The EPA advccates s more
firm response and, after discussion, the
State agrees to suspend the applicator’s
certification. The State certilication
board does not meet, however, until two
months later. In this instance, L'.=.e~Region
may decide to extend the normai 30 day
prosecuticn stage to accommodate the
schedule cf the board.

Hypoitetical 2. A citizen calls EPA
with information concerning a fish kill
whizh occurred 1n a stream near his
residenre. The citizen claims that he

. reperted his information to the Stcte, but

State officials have nol responded 1o his
car:plaint. Tte LPA's Regionai official
culls the Siate. and learns that the State
did indeed know of the problen, bul has
not yet L:ad the npportunity to
investigate the allegstion. The Reginnal
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official, beiicving the allegution o be
ognificant, formally refers the complaimt
to the State, and the State agrees that

e matter should be investigated within

days. Alter 20 days. the Region learns

‘e State has not yet begun ils
qation. In thus case. the Reglon
.egin ils own inquiry (nto the
matter, and may commence its own
enlorcement action, slter notice to the
State, provided that 30 days have
elapsed {rom the dste of the referral.

B Action by Stote. [n both of these
bypotheticala, assume that the State has
chosen 4 Warning Latter as the
appropriate enforcement response.

Rypothetical 1. Mz, Smith operates a
one-man crop dusting company. Smith is
bired t0 apray Herdicide A over a power
ccpa.y's lengthy right-ofl-way. The
right-cf-way is bounded oo one side by
a residantial development and an the
other by 8 wooded ares. Sith perferms
the aenal applicaticn amidst higa
swirliag winds (3 contraventizo of tha
instuctiozs oa the herbicide's label. A
‘sigmaficant perticn of the berbicide dnfls
czto the wesded srea. Herdicide A,
which ceatains the harard werd
“carge:” an its label, is @ highly taxic
a=d sersistest restricled use pesticids.
S=ih has 25 recerd ¢f prior pesticide-
related violaticas with gavernmest
pesticids cosirol eflces

Tre Agency would consicder ths
issuanzy of a waming letter to be ea

‘ortanately In this izstazce, thy

2did netresyltindazaze o
\umansy or sensilive eavicnmestal
aress But at o time the violaZea was
com=itted, the risk that harm waould
resu!t from the cuisuse was Quite
significan!, given the bigh swirling
winds cnd the proximity of @ residential
neighterhood Only chance preveated
the herbictde Som driftng (nto an™
inhakblited arza. The cisk of harm was
a'sa inczeased by the fact that a great
cesl of land was subject to drift given
the leogth cf the target ares.

b. Risk csscciated with the pesticide.
Herbicide A 15 1abelled “danger™ end is
thesefore an scutely toxic Category )
cestic;de ander ¢0 CFR 16210 The harm
that would result from exposuse to this
petsistent substanca is substantial,
tregardless of whether chronic effects or
residue properties have been ascribed to
it. [n addition. s large amount of
kerbicide A was involved in the

- viclation. :

c. Other foctors. Smith ls s

commercial applicator tnder FIFRA and

. would be tubfect to the maximum
Penalty. As a mitigating factor. however,
Smith could potnt to the absenca of prior
FIFRA violations.

=sropriate respoase to this vielatica
"tk coeccioted with the violative

in summary. since Smith's actions
wete highly likely o result in serious”
hurm to human haslth, his dnlt violation
wartants a severe enforcement
respanee, such as essessing a fine ar
suspending his certification. Despite
Smuth’s clean record. 8 warning lctter
would not be ceemed “eppropnate
enforcecient action.”

.Hypotheiical 2. A small foud
proresung lirm which markets {rozen
TV dinners uvtlizes company
maintenance personnel to accomplish ita
pest control needs. No particular
training {s provided for such employees
but they-are instructed to read acd
follow the label directions. They are
grovided all sppropriste apphcation
equipmesnt acd proteciive clothing. A
company employes applied o non-
persistent gereral-use (Category I'V)
pesticide which was registered for
structura) pead conirol to combat a
garticularly se-tous cockrecach :
{~festatica. Despite label lnstructiozs
requiring the user to avold
contaminating food, food contalners, cr
cooking utens:ls, the employee applied
the pesticide directly upon end below

counter tops and related surfsces in the )

rocma where focd cocking racks are
stcred The spplication tock placs lala
Friday afternooa. The cooking racks
were oot vtiized agsin until Moaday
moming. Ad inspection tock plsce o2
Mornday micrn!=g. This was the third
pesticide use inspection wiich the Stats
bad conducted at the Lrm o the last
four years. Ncae cof the prixr insyecticns
hed revealed a pesicidecelated
violaticn. Residue samples taken -
Monday erning revealed no gaca
residue ¢f the pesticide ca the teated
surfaces,

Stace the violstion constitutes a first
offense by an “other person™ under
section 14(8){2) of FIFRA, (ke maxinum
{ederal enforcerment response would be
8 Notice of Waminrg. Accordingly, the
Warmning Letter {ssued by the Stste
would consitute an appropriate
enforcement action.

a. Risk associcted with the viclotive
action. The direct spplication of asy
pesticida to a cooking rack in a food
processing establishument poses soze
risk of exposure to bumans. Although
the pesticide used In this cass was not
applied In great amount's o over larpe
areas. the inherent risk associated with
the violation Ls relatively high. since
violation results in the introduction of
the pesticide Into non-targe! surfaces
with the likelikood of human exposure.

b. Risk associoted with the pesticids.
In this Instance, the risk sssociated with
the pesticide itse!f {s relattvely small.

This Category IV pesticide [s not acutely

toxic or [ ersistent, and is not known to

cause any chronic effects, Sum-le
snalysis reves'ed nn yace of the
product at the tizie the »v|.08ed covking
recks were to be vecd.

c Other foctors. Under FIFRA, the
{ssuunce ol 4 Notice of Warning is the
maximum enforcement rcsponse to a use
violation commi‘tad.by e private
applicatcr with no history of prier
vialations. Thus, the Agency would. of
cuurse, view the proposed State
enforcement action as appropriate. U the
violation were reprated. a more "
stringent enforcement action would be
warranted. '

Dated: December 22 1962
jaba W. Hernandes, |z,

Actirg Admunistrator.
FR Dot €38 Misy 14 bad am]
eaL003 COOK LEN0-00-0
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PESTICIDES ANP TOXIC SUBSTANCES

MEMORANDUM

SUBJECT: FIFRA §§26 and 27 and SPMS Measures /(/
(
FROM: - A..E. Conroy 11, Director

0ffice of Compliance Monitoring éjpﬁ’*%’
TO: Addressees : <T::)

On July 3, 1985, Jim Vickery of the Office of Enforcement
and Compliance Monitoring (OECM) transmitted by electronic
mail a memorandum on the proposed Strategic Planning and
Management System (SPMS) measures for FY 1986. The major
revision dealt with reporting Significant Non-Compliers (SNC).
The package on SPMS measures redefined "Significant Violator"
as any violator which meets the criteria for significant cases
set forth in 40 CFR 173 and the Interpretive Rule governing
FIFRA §§26 and 27 referrals.,

In reviewing how the Regions have implemented FIFRA §§26
and 27, the 0ffice of Compliance Monitoring (OCM) has noted
that some Regions do a good job, e.g., Region IX in Hawaif.
Others are not following the procedures set forth in-the
Interpretive Rule and the Procedures on Rescission of Primacy.
Because the SPMS measures are mandatory now, I am sending you

the attached document which contains the requirements currently
" found in the Interpretive Rule and 40 Part 173. 1In conjunction
with the SPMS operation, Dr. Jake Mackenzie, Western Regional
Compliance Director, OCM, will be reviewing FIFRA §§ 26 and
27. He will use the SPMS data generated to evaluate and assess
the need for changes to §§ 26 and 27.

In order to facilitate the transition to the new SPMS
measures, John Seitz, Chief Executive Officer, OCM, plans
to visit each of the Regions within the next four weeks to.
discuss the new measures and any problems which you may be
having with them, He will be contacting you individually
to set up a specific date.



In addition, I would welcome any comments you have on
the attached FIFRA §§26 and 27 document. Please send your
comments to Phyllis Flaherty, Chief, Policy and Analysis
-Branch, [If you have any questions on the document, she can

be reached at FTS 382-7826.

Attachment -
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STATE OVERSIGHT
FIFRA §§26 AND 27

BACKGROUND

FIFRA §§26 and 27 establish a standard and procedure for
giving States primacy. Section 27 authorizes the Admini-
strator to override or rescind a grant of primacy in
certain situations,

Three documents currently govern how we oversee the States
and what happens if the State fails to take approprlate
actions for the enforcement of the use prov1s1ons of the
Act. These documents are:

FIFRA State Primary Enforcement Responsibilities: Final
Interpretive Rule.- Published at 48 FR 404 on January 5,
1983, '

Procedures Governing the Rescission of State Primary
Enforcement Responsibility for Pestic1de Use Violations,
40 CFR Part 173.

Annual State Cooperative Enforcement Agreement Guidance,

Section 27(c) authorizes the Administrator to take immediate
action to abate an emergency situation where the State is
unable or unwilling to respond to the crisis.

EPA is not in a position to monitor State respnnses to every
allegation of pesticide misuse referred by the Agency. o
Rather, the Agency will focus on oversight activities on
evaluating the overall success of State pesticide enforcement
actions, and will track, on a case by case basis, only those
allegations involving particularly serious violations, i.e.,
those agreed to in advance. .

Such significant allegations will be formally referred to
the State while other less serious complaints will be
forwarded for information purposes only.



PROCEDURES FOR EPA TO ‘TAKE ACTION FOR USE VIOLATfONS

~

Authority

° Section 27 authorizes EPA to bring its own action if the
State does not commence appropriate enforcement action
within 30 days of such referral.

Prior to EPA Taking Action

I. Prior to Referral

° The Regioa, in consultation with each State, identifies
priority areas for referral,

Priority areas should be those which present the greatest
potential for harm and depend on the results of pesticide
enforcement evaluations conducted by the Regions and States.
This is to be done prior to a formal referral.

® After identifying priority areas, the Region determines on
- a case by case basis which allegations in the priority areas
involve sufficiently significant violations to be formally
referred and tracked.

° After a -referral is formally made, the determination as to
whether a State commences appropriate action involves a
two phase determination regarding the : 1) 1nvest1gat1on
stage and 2) the enforcement response stage. . ,

IT. "Investigation Stage

° For formal referrals only, the Region contacts the State

to learn the results of the investigation and the State's
-intended enforcement response.

° If the State has not conducted an adequate investigation,
the.Region should attempt to correct any deficiencies in
the investigation through informal communication with the
State. q ,

° An- 1nvest1gation is adequate if the State followed proper
sampling and other evidence gathering techniques and
responded expeditiously to the referral and documented
the facts of the case.



I[f after discussions with the State, no agreement is reached
on correcting the deficiencies in a specific case, the
Region can act after 30 days. Concurrence from Headquarters
is recommended. Please note that these procedures do not
apply to referrals or requests from the State for EPA to
inspect.

In those cases where the Region encounters a pattern of
inadequate investigations, the Region should discuss this
with the State during evaluations and grant negotiations
and work towards. resolving the problem. Solutions may
include providing additional training or equipment,

IIl. Enforcement Response Stage

‘For formal referrals, the Reg1on contacts the State regarding
the State s intended enforcement response. ‘

The Region reviews the intended response to determine if it
is appropriate. Although appropriate responses cover a wide
range of possible responses, the Region reviews the intended
. State action in the context of the specific case,.

This review must also take into account the actions .available
under State law, as reviewed during the original granting of
primacy.

If the Region finds that the State's intended action is
inapprooriate, the Region should discuss this with the State.
[f agreement is reached, the State has 30 days to initiate
the action.

If no agreement is reached on the specific case after the
State is informed of EPA's disagreement, the Region notifies
the State in writing that it has 30 days to correct the
situation or EPA will take the enforcement action.

In those cases where no agreement has been reached, upper
level management should be involved in the negotiations
prior to formally notifying the State that EPA plans to
take action unless the situation is corrected.

EPA will take action only on those cases identified as a
priority with the State and as a significant violation
and which has been formally referred and tracked.
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HISTORY OF INADEQUATE ACTION

Cases Not ldentified as Formal Referrals

Q

The Region should discuss such cases during ‘State midyear
and end of the year evaluations.

In situations where there appears to be a significant
problem in a particular area, the Region should attempt to
resolve this problem through a number of mechanisms.

These mechanisms include: addressing the problem through
specific reference in the next year's grant narrative,
providing additional training if appropriate, and
identifying the problem area as a priority area for

-wh1ch formal referrals will be made and tracked.

Cases Wh1ch Are Formal Referrals

<

The Region should try to resolve problems as they arise

on a case by case basis in the context of consultations
prior to the State's enforcement actions. However, when
this has failed, and the Region has informally and formally
discussed and documented problems and the State has a
pattern of inadequate action, the Region needs to correct
the situation,

As for cases which are not formal referrals, the Region
should work with the State during midyear and end of

the year evaluations as well as during negotiations con-
cerning specific cases being tracked.

The Region should address such problems through training,
specific grant guidance language, and continued tracking
of priority areas. :

If the Region has documented a history of inadequate
enforcement of the use provisions of the statute and
has exhausted all other avenues of resolut1on, the
Region should consider rescission of primacy.

Procedures for the rescission of State primary enforcement
responsibility for pesticide use vio]atIons are explained
in 40 CFR 173.



RESCISSION OF PRIMACY

Initiation of Rescission Proceedings

® Rescission of primacy requires written notification by
the Administrator to the State of those aspects of the
State's pesticide .use enforcement program which have
been found to be inadequate. The CFR delineates the
specific information which should be in the notification,

Informal Conference and Settlement

° After receipt of the notification, the State may request
an informal conference between the State and EPA officials
to d1scuss the findings.

°® - If the Administrator finds, based on the conference, that
“the deficiencies did not exist or were corrected by the
State, the Administrator shall issue an order withdrawing
the notice of intent to rescind. '

° At any time prior to issuance of a final order, the State
and EPA may resolve the issues raised. Any settlement
agreement shall be in writing and signed by both parties.

° If an agreement is eigned, the Admihistrator shall issue
an order withdrawing the notice of intent to rescind.

Request for Hearing

° A State may request a hearing before a Presiding Officer
within 60 days of receipt of notice of intent to rescind,

Publication of the Notice and Hearing

° Within 60 days after service of notice, the Administrator
shall publish in the Federal Register, the not1ce of
intent to rescind.

° - At the same time, the Administrator shall schedule a hearing
in th2 State if a hearing has been requested by the State.

o Representatives of the State, the pub11c, and EPA may
present evidence,
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Heéring and Recommended Decision

)

Decision may be an order to rescind primacy in whole or
in part or to withdraw notice of, intent to rescind.

Decision becomes final within 45 days unless an appeal
to the Administrator is taken or the Administrator reviews:
sua sponte, : '

Final Order

° Final Orders shall be published in the Federal Register.

Judicial Review

° A State may appeal an order rescinding, in whole or in
part, its primacy to the appropriate federal court,
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Program Area: Pesticides Entorcement

} MEASURE T SEMS QODE T PREQUENCY
Achieve and maintain a high ° adaréssed after exceeding speciried time frames (Includes
1evel ot campliance (con't), extenslons granted to states) ,
Si’(}hifiééht'\iiolatdr (EPA Cases) Dynamic Base* P/E - 4 Ql,2,3.4

ror use violations reterred tran the states to EPA ftor action
or for use cases based on EPA inspections report:

° nunber of actions aadressed within 30 days ot state reterral
or ccupletion of EPA inspection:.

° nunber not addressed within specified timeframes,

° aadressed atter exceediny specitied tinnefrénés.

*Reyional yuarterly taryets will be set for this measure.
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OFFICE OF PESTICIDES AND TOXIC SUBSTANCES

Program Area: Pesticides Enforcement

OBJECTIVE - . MEASURE SMMS CODE  FREQUENCY
Achieve and maintain a high Inspections for Significant Activities |
level of campliance. ' - _
Specify the number of State inspections conducted in P/E - 1 Q1,2,3,4
‘the following categories identified on EPA form 5700-33H '
and the number of EPA inspections in comparable categories:*
o agricultural use and follow-up
o nonagricultural use and follow up
o restricted use pesticide dealers
Campliance Rates for Significant Activities P/E - 2 01,2,3,4
Report on number of actionable state inspections for the |
following categories identified on EPA Form 5700-33H.*
o agriculturai use and follow-up |
o nonagricultural use and follow-up
o restricted use pesticide dealers
Significant Violator (State Primacy)-"™mnamic Base P/E - 3 Q lv.,2,3,-4

For referrals under Section 27 designated as significant in
acoordance with the procedures set forth in 40 CFR 173 (pro-

~ cedures governing referrals) EPA Regions report:

o number ot referrals addressed within specified timeframes
(30 days investigation; 30 days prosecution)(Timeframes
should not ‘include extensions granted to States.)

o not_addressed within specified timeframes

-

* All rederal data will be reported quarterly in real time.
All state data will be reported quarterly, one quarter out
of phase. ' ,
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“SEC. 26. STATE PRIMARY ENFORCEMENT RESPONSIBILITY,

**(a) For the purposes of this Act, a State shall have primary enforcement
responsibility for pesticide use violations during any period for which the Ad-
ministrator determines that such State—

(1) has adopted adequate pesticide use laws and regulations; Pro-
vided, That the Administrator may not require a State to have pesticide
use laws that are more stringent than this Act;

+(2) has adopted and is implementing adequate procedures (or the
_enforcement of such State laws and regulations; and

**(3) will keep such records and make such reports showing com-
pliance with paragraphs (1) and (2) of this subsection as the Ad-
ministrator may require by regulation,

+(b) Notwithstanding the provisions of subsection (a) of this section, any
State that enters info a cooperative agreement with the Administrator under
section 23 of this Act for the enforcement of pesticide use restrictions shail
have the primary enforcement responsibility for pesticide use violations. Any
State that has a plan approved by the Administrator in accordance with the re-
quirements of section 4 of this Act that the Administrator determines meets
the criteria set out in subsection (a) of this section shall have the primary en-
forcement responsibility for pesticide use violations. The Administrator shall
make such determinations with respect 1o State plans under Section 4 of this
Act in effect-on September 30, 1978 not later than March 31, 1979.

*“(c) the Administrator shall have primary enforcement respounsibility for

thase States that do not have primary enforcement responsibility under this’

Act. Notwithstanding the provisions of section 2(e) (1) of this Act Aurine =

period when the Administrator has such enforcement responsioihity, séction |

8(b) of this Act shall apply to the books and tecords of commercial applicators
and to any applicator who holds or applies pesticides, or use dilutions of
pesticides, only to provide a service of controlling pests without delivering any
unapplied pesticide 1o any person so served, and section 9(a) of this Act shall

apply to the establishment or other place where pesticides or devices are held

for application by such persons with respect to pesticides or devices held for

such application.

“SEC. 27. FAILURE BY THE STATE * O ASSURE ENFORCEMENT OF
STATE PESTICIDE USE REGULATIONS.

(a) Upon receipt of any complaint or other information alleging or in-
dicating a significant viclation of the pesticide use provisions of this Act, the
Administrator shall refer the matter to the appropriate State officials for their

investigation of the matter consistent with the requirements of this Act. If, -

within thirty days, the State has not commenced appropriate enforcement ac-
tion, the Administrator may act upon the complaint or information to the ex-
tent authorized under this Act. .
- *'(b) Whenever the Administrator determines that-a State having primary
enforcement responsibility (or pesticide use violafions is not carrying out (or
cannot carry out due to the lack of adequate legal authority) such responsibili-
ty, the Administrator shall notily the State. Such notice shall specify those
aspects of the administration of the State program that are determined to be
insdequate. The State shall have ninety days after receipt of the notice to cor-
rect any deficiencies. If after that time the Administrator determines that the
State program remains inadequate, the Adminisirator may rescind, in whole
or in part, the State’s primary’ enforcement responsibility {or pesticide use
violations. . "
“(c) Neither section 26 of this Act nor this section shall limit the aulhority
of the Administrator 10 enforce this Act, where the Adminstrator determines
that emergency conditions exist ibat require immediate action on the part of
the Administrator and the State suthority is unwilling or unable adequately 10
respond (0 the emeérgency.
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Index

The documents in this index are referenced by the Compendium subject/volume abbreviation and the date
of the document. However, FIFRA Compliance Program Policy Compendium documents are referenced
by the subject/volume abbreviation and the document number. The abbreviations for the subject/volumes
in this index are as follows: '

TG -- Technical Guidance (Volume 1);

SRG -- State-Related Guidance (Volume 2);

ES - Enforcement Strategies (Volume 3);

ERP -- Enforcement Response Policies (Volume 4); and

FCPP -- FIFRA Compliance Program Policy Compendium (Volume 5)

Agricultural use only, FCPP 25.1
Alar. See Daminozide
Aldicarb

stop sale, ES 04-30-90
Aldrin, TG 02-00-90
Aluminum Phosphide products, FCPP 3.3
Amitraz, TG 02-00-90
Antifouling paints, ES 04-21-83
Antimicrobial pesticide, TG 05-28-86
Application review procedures, SRG 06-13-89
Arsenic Trioxide, ES 06-06-89, TG 02-00-90

Basic registrations, FCPP 3.9

Benomyl, TG 02-00-90

BHC, TG 02-00-90

Bithionol, TG 02-00-90

Books and records. See Recordkeeping and reporting

Bromoxynil, TG 02-00-90
conditional registration and cancellation of certain
products, ES 07-06-89

Bromoxynil Butyrate, TG 02-00-90

Bulk shipments, TG 07-11-77

Cadmium, TG 02-00-90

Calcium Arsenate. See Wood Preservatives
Cancellation order, TG 08-21-90

Captafol, TG 02-00-90

Captan, TG 02-00-90
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Carbon Tetrachloride, TG 02-00-90
cancellation, ES 07-11-87

Cedar Chemical Company, ES 06-15-88

Certification plan, FCPP 26.1

Certified applicators, TG 11-29-83, TG 04-25-84, FCPP 2.3,

FCPP 12.4
Chemigation, FCPP 12.7
Child-resistant packaging, ES 06-08-81, FCPP 25.1
Chloranil, TG 02-00-90
Chlordane/heptachlor, TG 02-00-90
corn use, ES 08-27-76

suspension, ES 01-15-76, ES 01-22-76, ES 02-19-76,

ES 11-23-76
enforcement strategy, ES 3-23-76
termiticides
cancellation and suspension, ES 04-13-88
revised compliance strategy, ES 04-13-88
Chlordimeform, TG 02-00-90
cancellation strategy, ES 06-19-89
existing stocks, ES 02-09-89, ES 06-19-89
recall, ES 06-19-89
Chlorobenzilate, TG 02-00-90
Civil compliance, TG 01-16-80
Civil liability, TG 10-22-81
Civil penalties, TG 07-12-79, SRG 02-24-81
Civil penalty
assessment, TG 01-17-80
calculation, ERP 07-02-90
matrix, ERP 02-10-86
Commercial applicator, FCPP 2.3
Communications strategy
FIFRA and TSCA GLPs, ES 04-25-90
Compliance monitoring inspection, ES 06-15-88
Compound 1080, ES 07-25-86, TG 02-00-90
Confidentiality, FCPP 10.1
Conservation Reserve Program (CRP), FCPP 3.7
Contract manufacturing, FCPP 3.2
Cooperative agreement, SRG 07-31-89, FCPP 26.1
application requirements, SRG 06-13-89
funds, SRG 06-13-89
implementation, ES 11-22-83
Copper Arsenate, TG 02-00-90
Credentials, SRG 12-18-80
Creosote, ES 10-23-86, TG 02-00-90
Criminal penalties, TG 07-12-79
Crop rotation restrictions, FCPP 3.7
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Cropland, FCPP 3.7

Custom blenders, FCPP 3.4, FCPP 7.1
Cyanazine, TG 02-00-90

Cyhexatin, TG 02-00-90

Daminozide (Alar), TG 02-00-90
agreement to halt sales, ES 06-14-89
final compliance monitoring strategy, ES 10-20-86
Data call-in requirements, ES 09-13-85
DBCP, TG 02-00-90
suspension order, ES 11-07-79
DDD (TDE), TG 02-00-90
Dealer, FCPP 12.4
Dealer/distributor, ES 02-09-89
Diallate, TG 02-00-90
Dibromochloropropane. See DBCP
Dicofol, TG 02-00-90
Dieldrin. See Aldrin
Diluent, FCPP 12.5
Dimethoate, TG 02-00-90
Dinoseb, TG 02-00-90, ES 04-17-87, ES 03-14-88, ES 06-15-88
amendment to suspension, ES 04-02-87
cancellation, ES 03-28-88, ES 06-15-88, ES 03-03-89
emergency suspension, ES 10-07-86
exemption requirements, ES 04-02-87
stipulated order, ES 03-28-88
suspension order, 04-17-87
Direct supervision, FCPP 2.3
Disinfectants, TG 02-00-90
Distributor registrations, FCPP 3.2
District court injunction, ES 03-28-88
Drinking water, TG 08-30-75, ES 10-00-80

EBDC, TG 02-00-90
compliance strategy, ES 03-12-90(a), ES 03-12-90(b)
EDB, TG 02-00-90 o
grain uses, ES 02-03-84, ES 02-06-84(a), ES 02-06-84(b)
soil fumigation use, ES 10-06-83
suspension, ES 10-06-83, ES 02-03-84, 02-06-84(a)
Electronic mosquito repelling devices, TG 02-00-90
Emergency exemptions, ES 03-14-88
Enclosed cabs, TG 02-00-90, FCPP 12.6
Endangered species, TG 02-01-88, SRG 06-13-89, SRG 07-31-89

Endrin, TG 02-00-90
FIFRA Compliance/Enforcement Guidance Manual
Policy Compendium September 1992



Enforcement, FCPP 12.7
Enforcement actions, TG 08-30-75, TG 12-19-79
Enforcement responsibility, primary. See Primacy
Engineering controls, FCPP 12.6
EPN, TG 02-00-90
Establish competency, FCPP 4.1
Establishment registration, ERP 02-10-86, FCPP 3.5, FCPP 7.1,
FCPP 10.1
Ethylene bisdithiocarbamate. See EBDC
Ethylene dibromide. See EDB
Evidence, FCPP 26.1
Executive agencies, TG 01-16-80
Exemptions, FCPP 3.1 )
Experimental use permit (EUP), FCPP 12.1
Exporting

unregistered pesticides, TG 07-28-80
Existing stocks, TG 08-21-90

chlordimeform, ES 02-09-89, ES 06-19-89
Exports. See Imports and exports

Federal facilities, TG 01-16-80
Fertilizer
pesticide mixture(s), FCPP 2.1, FCPP 3.4
Financial status, TG 10-17-80
Fish and Wildlife Service (FWS), ES 07-25-80
Fluoroacetamide, TG 02-00-90
Foreign trade zones, FCPP 17.1
Form 10-K. See 10-K Statements
Free ports, FCPP 17.1
Fumigants, ES 04-21-83
Fumigation, FCPP 3.3

Good Laboratory Practices (GLPs)
and data audits, ES 11-22-83, ES 01-15-85
notification plan, ES 04-25-90
question and answer document, TG 05-12-92
Good Laboratory Practice (GLP) Standards
agreement
interagency; Department of Health and Human Services,
National Toxicology Program, ES 01-15-85
memorandum of; for conduct of laboratory inspections and
data audits, ES 01-15-85
equipment, ES 11-29-83, ES 01-15-85
inspections, ES 01-15-85
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Good Laboratory Practice (GLP) Standards (continued)
organization and personnel, ES 11-29-83, ES 01-15-85
quality assurance unit, TG 08-17-89
records and reports, ES 11-29-83, TG 08-17-89, ES 01-15-85
regulations, ES 01-15-85 '
standard operating procedures, TG 08-17-89
testing, ES 11-29-83, 01-15-85
testing facilities, ES 11-29-83, ES 01-15-85, TG 08-17-89

Government agency
state or local, SRG 02-24-81

Grain uses
EDB, ES 02-03-84, ES 02-06-84(a), ES 02-06-84(b)

Grant application forms, SRG 06-13-89

Ground water, SRG 07-31-89, SRG 06-13-89

Heptachlor. See Chlordane/heptachlor
HTLV-III/LAV, TG 05-28-86

Imports, FCPP 17.2
and exports, TG 11-19-76
Indemnification claims, ES 10-06-83
Inorganic arsenicals, ES 10-23-86, ES 06-06-89
Inspections, FCPP 12.3
establishment, TG 01-24-77
Good Laboratory Practice Standards, ES 01-15-85
labeling, ES 04-21-83
pesticide use, TG 01-24-77, SRG 12-18-80
Intrastate use, FCPP 24.1

Kepone, TG 02-00-90
Knowledge expert, FCPP 2.1

Label Improvement Program (LIP), ES 04-21-83
Labeling, TG 10-22-81, TG 05-28-86, TG 02-00-90, SRG 09-01-92, FCPP 2.2,
FCPP 3.3, FCPP 24.1, FCPP 25.1
changes, TG 02-21-88
requirements for exported pesticides, devices, and pesticide
active ingredients, TG 07-28-80
Lead Arsenate. See Wood Preservatives
Level of action, ERP 07-02-90
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Lindane, TG 02-00-90
compliance monitoring strategy, ES 04-25-85
notice of intent to cancel, ES 07-10-86
LIP Notice. See Label Improvement Program
Livestock protection (LP) collars, ES 07-25-86
Love v. Thomas, ES 03-28-88
Low volume applications, FCPP 12.5

Maintenance fees
registration, TG 08-21-90
Make available for use, FCPP 12.4
Manufacturing use only, FCPP 3.8
Mercury, TG 02-00-90
cancellation, ES 10-28-76
settlement, ES 01-06-77
biocides, registration, ES 09-12-90
phenylmercuric acetate, cancellation, ES 09-12-90
Methyl Bromide
California Fact Sheet, FCPP 3.10
Label Revision, SRG 09-01-92
Metaldehyde, TG 02-00-90
Mirex, TG 02-00-90
Misuse, FCPP 2.1, FCPP 12.3, FCPP 26.2
Monocrotophos, TG 02-00-90
Multi-use products, FCPP 17.2

OMPA, TG 02-00-90
Oxyfluorfen, TG 02-00-90

Neutral administrative inspection scheme, ES 09-03-85
NOIC, ES 06-15-88

Noncertified applicator, FCPP 2.3

Noncropland, FCPP 3.7

Notice of arrival, FCPP 17.2

Notice of intent to suspend (NOITS), ES 09-03-85

Outer containers, FCPP 2.2

Parathion, TG 02-00-90
PCBs, TG 02-00-90
PCNB, TG 02-00-90
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Penalties
civil. See Civil penalties
criminal. See Criminal penalties
Pentachlorophenol. (See also Wood Preservatives), ES 10-23-80
PEPS (Pesticide Enforcement Policy Statements), TG 04-01-76,
TG 07-08-76, TG 06-08-79
institution of, TG 05-05-75
Permissible Exposure Limitation (PEL) Program, ES 10-23-86
Personal protective equipment, FCPP 12.2, FCPP 12.6
Personal use, FCPP 3.8
Pest control
devices, TG 11-19-76 _
electromagnetic, TG 02-00-90
nonhazardous, TG 12-19-79
preventive, TG 07-08-76
nonstructural, TG 06-08-79
structural, TG 06-08-79
Pesticide
cancellation, TG 02-00-90
restricted use, TG 02-00-90
suspension, TG 02-00-90
Pesticide dealer, FCPP 2.3
Pesticide Enforcement Policy Statements. See PEPS
Pesticide use
at less than label dosage rate, TG 06-08-79
by veterinarians, TG 11-01-79
control of pests not named on the label, TG 06-08-79 (See
also Pest control - nonstructural)
control of unnamed target pests, TG 06-08-79
enforcement, TG 01-24-77
uses which do not appear on label, advocacy of, TG 10-22-81,
TG 05-28-86
Phenarsazine Chloride, TG 02-00-90
Phosphine gas, FCPP 3.3
Polychlorinated Biphenyls. See PCBs
Polychlorinated Terphenyls, TG 02-00-90
PR Notice 87-1, FCPP 12.7
Primacy, SRG 05-11-81, SRG 01-05-83, SRG 10-02-85, FCPP 26.1,
FCPP 26.2
rescission of, ES 11-22-83
Private applicator, SRG 02-24-81, FCPP 2.3
certification, FCPP 4.1
Processing, FCPP 17.1
Producer, ERP 02-10-86
Product labeling, ES 04-21-83
Product registration, FCPP 3.5, FCPP 3.8
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Production data, FCPP 10.1
Program oversight
evaluation and reporting, SRG 06-13-89
Pronamide, TG 02-00-90
Purifiers. See water purification devices

Quaternary Ammonium Compounds, TG 02-00-90

Rail cars, FCPP 3.3
Recall
chlordimeform, ES 06-19-89
dinoseb, ES 03-14-88
Recordkeeping and reporting, TG 11-19-76, TG 11-29-83,
TG 04-25-84
Referrals, SRG 10-02-85
Registered use pesticides, TG 11-01-79, SRG 02-24-81
Registrant
reporting requirements, TG 08-23-78
Registrant/distributor liability, FCPP 3.9
Registration, FCPP 3.4, FCPP 17.1
of establishments, TG 11-19-76
Repackaging, FCPP 3.2, FCPP 17.1

Reporting. See also Recordkeeping and reporting, ERP 02-10-86,

FCPP 7.1
Reporting requirements

study and experimental data, TG 07-12-79
Request procedures

large numbers of samples or investigations, TG 07-30-80

procedures complaint followup, TG 07-30-80
sample or label, TG 07-30-80
Rescission proceedings, SRG 05-11-81
Respirators, FCPP 12.6
Restricted use pesticides (RUP), TG 02-00-90, FCPP 12.4
Rhone-Poulenc, ES 07-06-89, ES 04-30-90

Safrole, TG 02-00-90

Salt water emesis, ES 04-21-83

Seed treatments, TG 02-00-90

Shipment, FCPP 3.1

Shipping containers, FCPP 2.2

Silvex. See 2,4,5-T and Silvex

Sodium Arsenate. See Wood Preservatives
Sodium Arsenite. See Wood Preservatives
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Sodium Cyanide, TG 02-00-90
Sodium Fluoride, TG 02-00-90
Sodium Monofluoroacetate. See Compound 1080
Soil fumigation use
EDB, ES 10-06-83
Special local need, FCPP 24.1
Special packaging. See Child-resistant packaging
Spot fumigation, ES 02-06-84(a), ES 02-06-84(b)
Spot treatment, FCPP 3.7
State authority, FCPP 26.1, FCPP 26.2
Stop Sale, Use, or Removal Order, TG 12-19-79, TG 08-21-90,
ES 09-03-85,
aldicarb, ES 04-30-90
dinoseb, ES 03-14-88, ES 06-15-88
Strategic Planning and Measurement System (SPMS), SRG 10-02-85
Strobane, TG 02-00-90
Strychnine, TG 02-00-90
Supplemental registrations, FCPP 3.2, FCPP 3.9
Suspensions, ES 09-03-85

Target pest, FCPP 2.1
10K statements, TG 10-17-80
Termiticides, ES 04-21-83
Thallium Sulfate, TG 02-00-90
TOK, TG 02-00-90
Toxaphene, TG 02-00-90
cancellation, ES 01-01-83
Toxic collar. See Livestock Protection Collars
Transfer, TG 07-11-77
Tributyltin, TG 02-00-90
Trifluralin, TG 02-00-90
Truck fumigation, FCPP 3.3
2,4-D, TG 02-00-90
2,4,5-T and Silvex, TG 02-00-90
cancellation, ES 03-07-79
suspension, ES 04-05-79, ES 08-20-79
2,4,5-TCP, TG 02-00-90 .

Ultra-low volume application, FCPP 12.5
Unregistred pesticides, FCPP 3.1

Use enforcement, FCPP 26.1 .

Use inconsistent with the labeling, FCPP 2.1
Use inspections, FCPP 12.3

Use recommendations, FCPP 2.1, FCPP 12.1
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Vegetable oil diluent, FCPP 12.5

Velsicol Chemical Corporation, ES 04-13-88
Vinyl Chloride, TG 02-00-90

Violation history, TG 10-17-80

Water purification devices, TG 08-30-75, TG 03-15-76, ES 10-00-80
Wood Preservatives, ES 10-23-86, TG 02-00-90

Worker protection program, SRG 06-13-89, SRG 07-31-89

Worker protection statements, TG 02-00-90

Written examinations, FCPP 4.1
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