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CONTRACTS MANAGEMENT MANUAL 

BUDIPCI Al!P WORJa,QAJ) LnaTMIONS 

DOJICT on:rcns YD DBPJJn PROJIC'f OUICBBS 

1900 CHG 9 
10/19/90 

Experience 
Workload Limit 

cumulative Dollar AmOUnt* 

Less than 2 years * 
Superfund and ADP contracts ••••••• $50 Million 
All others contracts •••••••••••••• $25 Million 

2 years and over ** 
Superfund and ADP contracts ••••••• $200 Million 
All others contracts •••••••••••••• $100 Million 

* Limitation applies to total value of l or more contracts. 

** Limitations apply to total value of 2 or more contracts (no 
limitation for monitorinq a sinqle contract) 

IQRg A§SIGNJIBF!' KANAGBRS/BEMEDIAL PRQJBCT MA!fl\GBR8/PBLIYERX ORDER 
ORJCIRS/PELIYBRY ORDER PRQJBCT OUICBR8 

Experience 

Lass than 2 years * 

Workload Limit 
CWgulatiye Dollar Am,ount 

SUpertund and ADP contracts ••••••• $20 Million 
All. others contracts. •••••••••••••• $5 Million 

2 years and over ** 
SUperfund and ADP contracts ••••••• $60 Million 
Al.l others .contracts •••••••••••••• $15 Million 

* Limitation applies to-total. value of 1 or more delivery 
orders/work assiqnments (DOJWA). 

** Limitations apply to total value ot 2 or more DO/WA (no 
limitation for monitorinq a ainqle DO/WA) 

Olf-SClll COQRPn!MORI 

Because of the emerqency nature of these actions, there are no 
limits on the number of individual orders or cumulative dollar 
amounts for on-Scene Coordinators. 

lfOTBS: a. For purposes of this chapter, experience is 
considered work in a contract monitorinq function (i.e. 
project officer, orderinq officer, etc.) either at EPA 
or.another Federal.aqency. 

PCMD 10/90 

b. For the purpose of computinq workload limitations, 
the limitations apply to all contracts/actions whose 
period of performance has not yet expir~d-
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Page 23 
W900657-A2 Section F 

(2) Actual costs and direct labor hours expended during the 
current reporting month. 

(3) Estimated costs and direct labor hours to be expended during 
the next reporting period. 

(4) Actual costs and direct labor hours incurred for each work 
assignment issued and estimates of costs and man hours required to 
complete each work assignment. 

(b) For completion form contracts. provide a graph using a 
vertical a.xis for dollars and a horizontal a.xis for time increments 
that shows the actual and projected rate of expenditures against the 
total estimated cost of the contract. 

(c) This submission does not change the notification requirements 
of the "Limitation of Cost" or "Limitation of Funds" clauses 
requiring separate written notice-to the Contracting Officer. 

(d) The reports shall be submitted to the following addressees on 
or before the Tenth (10th) of each month following the first 
complete calendar month of the contract. 

Addressee 

---------------
Project Officer 

Contracting Off ioer 

F.4 ADDITIONAL REPORTING REQUIREMENTS 

No. of Copies 

-------------
Five (5) 

One (1) 

The Contractor shall prepare the following reports and 
distribute them as specified below and any additional 
distribution indicated in a specific Work Assignment. These 
reports shall be submitted in accordance with the applicable 
clauses of the contract. 

All reports shall not reiterate the language of the 
Statement of Work of any Work Assignment. and shall avoid 
"boilerplate• language. 

A. Work Assignment Work Plan 

..... 

Within ten (10) calendar days of receipt of a Work 
Assignment, the Contractor shall furnish three (3) copies of a 
plan for the accomplishment of the Work Assignment which provides 
the following: 

The o~erall approach and timetable for the Work 
Assignment. broken down into individual tasks. 

Antic~pated problems and corrective measures in 
compl~ting the task. 
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Section F 

Personnel to be assigned to the task, hours to be 
spent on the project (broken out by task and 
subtask), hourly wage rates, other direct costs by 
type, and the total estimated cost of the 
assignment. 

Resumes of any new personnel assigned whose 
resumes have not been previously submitted, 
indicating professional category and identifying 
the education and experience that fulfill the 
the requirements of that level according to 
the contract and Contractor labor classifications. 

Distribution of tllls plan will be to the Project Officer, the 
work Assignment Manager, and the Contracting Officer. 

B. Mo.nthl y Progress Reports 

Within ten (10) days after the end of each month, 
following the first complete month of the contract, the 
Contractor must provide a report discussing the work 
accomplished and resources expended in the prior month for 
each current on-going Work Assignment. The report shall 
address, without repeating the submitted and agreed to Work 
Plan: 

status 

progress, both during the reporting month and 
cumulative 

a description of any difficulties encountered 
during the reporting period and the remedial 
aotion(s) taken (if any) 

any anticipated changes in personnel 

·- ... 

hours expended (current month and cummulative) 

anticipated. activities for the next month, 

discussion of any anticipted delays and/or cost 
overruns/underruns along with detailed reasons for 
these delays/cost issues. 

summarize any technical direction or telephone 
conversations with Work Assignment Managers and/or 
Project Officer 

estimate of level of effort required to complete 
the Work Assignment 

comparison of work accomplished to original Work 
Plan submitted and agreed to 

'· 
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Distribution will include a copy to the Project Officer, the 
Work Assignment Manager, and the Contracting Officer 

c. Monthly Financial Reports 

Within ten (10) days after the end of- each month, 
following the first complete month of the contract, the 
Contractor must provide a financial report for all outstanding 
Work Assignments that discusses the costs incurred in the 
previous month. Each Work Assignment· shall be discussed 
separately. The report shall contain, as a minimum, the 
following information: 

- Work Assignment number, date and title 

name and organi~ation of EPA client 

period of performance 

percent of work completed 

estimated completion date (and an explanation 
if other than the Work Assignment completion datet .. 

number of hours, labor rates applied, and the 
corresponding total dollar amount expended to 
date for each employee (by name) within all 
labor categories employed in the performance of 
the Work Assignment during the reporting period, 
as well as on a cumulative basis 

dollar amounts, by category, for other direct 
costs during the reporting period, as well as 
on a cumulative basis 

estimate of total hours, other direct costs, and 
the corresponding dollar amount required to 
complete the Work Assignment, and -

any cumulative costs, if any, which have not been 
invoiced, as well as the reasons why they have not 
been billed 

Distribution will include a copy to the Project Officer, the 
Work Assignment Manager, and the Contracting Officer 

C. Contract Financial Report 

Within ten (10) calendar days after the end of each 
month, following the first complete month of the contract, the 
Contractor must provide a financial report for the contract 
containing the following information: 

--------------

~-~I 
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by work assignment, the hours and costs by labor 
category, total labor hours and costs, travel 
and other direct costs by category, total other 

·direct costs. and total costs for the reporting 
period. · 

contract totals for the costs listed above 

contract totals for the costs listed above, 
exclusive of the budgeted a.mounts, percent of 
budget used. any overrun or underrun, if any, 
and -

a summary of the hours worked by each named person 
on each task in the prior month. The summary 
should indicate the a.mount being billed (by person 
per hour. and a total by person per month) and 
provide an estimate of the cost to completion of 
the task by person. The Contractor shall, in 
addition. submit the cumulative totals per person 
per Work Assignment, and also .the cumulative totals 
per person over the life of the contract to date. 

Distribution will include a copy to the Project Officer. the 
Work Assignment Manager. and .ihe Contracting Officer 

F.5 WORKING FILES (EPAAR 1562.210-74) (APR 1984) 

The Contractor shall maintain accurate working files on all work 
documentation including calculations, assumptions. interpretations 
of regulations, sources of information. and other raw data required 
in the performance of this contract. The Contractor shall provide 
the information contained in its working files upon request of the 
Contracting Officer. 
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THE ADMINISTRATOR 

Honorable David Pryor 
Committee on Governmental Affairs 
United States Senate 
Washington, o.c. 20510-6250 

Dear senator Pryor: 

In response to your letter of February 13, I want to assure 
you that I fully share the concerns you have raised regarding the 
degree to which the Environmental Protection Agency (EPA) is 
dependent upon contractor support to accomplish its mission. 
Clearly, contractors and consultants play a significant role at 
EPA in providing critical technical assistance. Allow me to 
stress, though, that this involvement does not mean that crucial 
Agency responsibilities have been abdicated to contractors. 

As you know, the nature of EPA's mission mandates the 
continued heavy use of contractor expertise. Because of this, I 
have become quite sensitive to the potential for contract misuse. 
Accordingly, as promised in my February 6 testimony, I recently 
issued new Agency policy to strengthen further the controls we 
have already established and to prohibit certain specific 
contracting activities at EPA. This policy stresses to all 
levels of the Agency accountability for and awareness and 
sensitivity to the importance of appropriate contract use. 

Your letter asked a number of specific questions which I 
would now like to address. 

.. 
1. QUESTION: Enclosed is a memo reqardinq RCRA 
enforc .. ent. Th• BPA memo makes it clear that th• function 
is eztr .. ely dependent upon a contractor for much of this 
basic work. While some of the functions miqht be considered 
routine data-qatherinq, th• activities of "d•velopinq 
enforc .. ent reco-•ndations and strateqies for Subtitle D 
requlation, 11 11davelop a compliance monitorinq and . 
enforc .. ent proqraa for th• l'irst Third," as well as others 
raise the issue of inherently qovernmental functions. I am 
concerned with lanquaqe that states "l'ailure'to ezten4 the 
contract ••• will result in a lapse of vital contractor 
support services to the Aqency and result in irreparable 
injury to the corrective Action proqraa. A nUJU)er of 
National rul .. akinqs, enforc .. ent policies and the 
implementation of technical enforc .. ent quidances will not 

--~/ 
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be met ..... Ar• you aware of th• eztent to which the acn 
Enforcement Division was so dependent on a contractor? Do 
you think this is proper? 

l. ANSWER: The referenced memorandum regarding RCRA 
enforcement was executed to provide a rationale for the 
extension of an existing contract until a new, competitively 
awarded one could be let to take its place. The intent of 
the memorandum was to describe the impact on RCRA 
enforcement activities that a lapse in contractor support 
might portend. As such, the importance of continued 
contractor support to EPA's RCRA enforcement program was the 
central focus of the memorandum. 

The contractor did provide very critical support in a 
variety of areas relating to the RCRA corrective action 
program but their participation did not involve the sort of 
activities defined in OMB Circular A-76 as inherently 
governmental. The contractor was not involved in 
establishing national policy direction for RCRA enforcement 
nor were they involved in other inherently governmental 
fun~tions such as classification of RCRA violations, 
identification of the regulated community, strategy 
development or revisions to operating guidance. I am 
confident that, notwithstanding the inferences that might be 
drawn from EPA's memorandum, the contractor was used to 
perform legitimate activities and that the RCRA enforcement 
program uses an appropriate mix of in-house staff and 
contractor resources to perform its job. 

2. QUBSTIOH: What specific actions ha• BPA taken in 
response to th• December 29, 1981, GAO opinion on th• 
superfund Hotline? Pl•••• provide •• with any documents 
pertaininq to an BPA response. 

2. ANSWER: As a result of both your ongoing investigation 
and the December 29 GAO opinion, several changes have been 
instituted under the RCRA/Superfund Hotline contract. We 
have reviewed the procedures used in responding to telephone 
inquiries and are confident that no original interpretation 
is beinq performed by contractor personnel. The procedures 
used to screen the questions virtually prevent such 
interpretation from occurring. As a result of this review, 
the Agency issued a press release (Enclosure l) which 
publicly explained our use of contractor support in this 
effort, in particular, that our contractor does not provide 
original interpretation. 

We also reviewed the existing contract language to 
determine if it needed strenqtheninq and decided to add, for 
the purposes of clarification, the followinq paraqraph to 
the contract Statement of Work: 

~; 
1 . • 
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"The contractor shall refer callers with misdirected, 
leqal, or hiqhly technical questions to the appropriate 
EPA staff, state, Federal agencies or other Hotlines as 
necessary.· Prior to an EPA referral, the contractor 
shall attempt to obtain the accurate, factual answer 
for the caller. Any legal and/or.highly technical 
question that cannot be readily answered from the 
information/reference library shall be referred to the 
appropriate EPA personnel for response. The contractor 
shall not provide an answer to these questions until a 
written response is received from the appropriate EPA 
personnel." 

I want to also note that the existing contract will 
expire this fall and will be replaced by a new Hotline 
contract, the Statement of Work and Reporting Requirements 
portions of which have been very clearly written to avoid 
any ambiquities. Enclosures 2 and 3 are copies of the 
statement of Work and Reporting Requirements documents, 
respectively. 

Finally, the RCRA/Superfund Hotline telephone operators 
now identify themselves as contractor employees each time a 
call is received. This procedure has been in operation for 
approximately three months and has resulted in no apparent 
confusion to the public. 

3• QOBSTIOH: BPA haa turned letterhead over to contractors 
and allows th .. to prepare decision letters. Bv•n if an EPA 
employee aiqna th• final letter, and even if the contractors 
abide by quidance from BPA, ian•t this a d•l•qation to the 
private sector of a deciaion-maltinq function? 

3. ANSWER: Although I am certain that the actual decision
making that represents the substance of all documents 
prepared on EPA letterhead is formulated by Agency 
personnel, the perception that EPA is delegating too much 
authority to a contractor can be strong. In my opinion, 
even the perception of such an activity is damaging to the 
Agency's credibility and it must be corrected. 

As I noted in the opening paragraphs of this letter, I 
am instituting a comprehensive strateqy for improving the 
quality of contract management at EPA, a key component of 
which identifies activities that I will not allow to be 
performed under contract. Among those prohibited activities 
is the preparation of documents by contractors on EPA 
letterhead other than routine administrative correspondence. 
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4. QUSSTIOBa In light of GAO•• poaition referred to above, 
that th• ••r• editing an4 reviewing of contractor-generated 
material• 4o•• not remove the inherently govermaental nature 
of the function, how 4o you view th• practice of allowing 
contractor• to prepare options, draft rules, review public 
coJllDlents, and prepare final.drafts that go to OllB and th• 
Pe4eral Reqister? 

4. ANSWER: I have no objections to contractors performing 
any of the activities you mention, provided that there are 
adequate safeguards protecting the Agency from contractor 
bias and influence. As a minimum, the Agency must guide the 
actual process, ensuring a final product that fully 
represents the Agency's experience and opinions. 

Clearly, the areas you highlight are those wherein the 
Agency can be vulnerable and, as a result, they must be 
carefully monitored. I feel that EPA has a good record of 
maintaining control in these sensitive areas and the 
enforcement of my recent contracting policy statement serves 
to strengthen further these oversight mechanisms. 

s. QUBSTIOB: Ar• you aware of th• eztent to which BPA 
contractors off er their service• to companies requlated by 
EPA? Por EPA contractors workinq on enforcement or 
requlatory activities, should BPA continue to r•lTOD the 
judqement of th• contractor as to th• ezistence of a 
potential conflict? Should there be a higher level of 
scrutiny of private sector interests when sensitive 
functions are involved? 

s. ANSWER: Since most companies are subject to EPA 
regulations in one area or another, and since very few 
contractors work only for the Federal sector, I can easily 
state that the vast majority of EPA's contractors offer 
their services to other companies regulated by EPA. Short 
of dividing the contractor coJllDlunity into two factions--one 
working solely for the Federal government and one solely· for 
private industry--such a situation is unavoidable. 

Conflict of interest is a concern to this Agency no 
matter what the nature of the work is that a contractor 
performs. We want an unbiased product that the Agency can 
stand behind. As a result, we have established Agency-wide 
conflict of interest procedures, relying primarily on 
contractor

1
self-disclosure, to ensure that such products are 

provided. :For much of the Agency's work, this approach 
provides u• with sufficient protection against conflict of 
interest. 1Naturally, when the sensitivity of the conflict 
of interest circumstances increases, so must our level of 
scrutiny. jFor example, within the Superfund program where 
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cost recovery is of paramount importance, we are instituting 
more thorough conflict of interest procedures involving both 
self-disclosure and on-site follow-up reviews. 

I would like to add that, as we demonstrated to you in 
our December 19 letter, our procedures have worked very well 
and been quite effective in identifying and addressing 
conflict of interest situations. I am confident that with 
the recent changes we have made in this arena, our record 
will continue to improve. 

'· QUBSTIOBs What impact, if any, will the elevation of 
BPA to the Cal)inet level have on th••• issues? Do you have 
any specific recommendations to make that a44resa th••• 
pro~lema with consultants an4 contractors? 

6. ANSWER: Although I look forward to the day when EPA is 
elevated to Cabinet level status, I want to state that such 
an elevation would have no bearing on my contracting 
philosophy. The issues you have raised are valid; they 
transcend departmental status concerns. 

As I mentioned previously, my recent policy statement 
regarding the Agency's use of contracts specifically lists 
activities which will not be contracted for at EPA. In many 
cases, I have addressed some of the identical issues you 
have raised. The statement also highlights situations where 
the Agency is particularly vulnerable and institutes 
measures to ensure that contract misuse does not occur in 
those areas. 

A primary goal of this strateqy is to heighten 
awareness of Agency contracting responsibility beyond those 
individuals who do the actual contract management. When an 
Agency is as heavily dependent on contractor support as is 
the EPA, good contracting practices become each EPA 
employee's concern. 

Regarding EPA's elevation to the Cabinet level, I want to 
take this opportunity to express my appreciation for your 
continued interest. I am, however, seriously concerned over 
several of the issues that have surfaced during the proceedings. 

First, a too strict definition of "inherent government 
functions" could seriously disrupt EPA's regulatory and 
enforcement activities, e.g., the CERCLA and RCRA enforcement 
programs, the p'rmit compliance programs supporting the Offices 
of Water and Ai~, etc. Second, any significant limitation on the 
ability to contract with a firm having a "potential" for 
organizational ¢onflict of interest would have a detrimental 
effect on progr~m implementations since most, if not all, 
contractors have commercial industry ties and, thus, that 

J 
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"potential•. I would like to reiterate that EPA has recently 
strenqthened its conflict of interest procedures to address more 
effectively the very issues you raise. Finally, I am concerned 
that the notification requirement may provide private concerns 
with a judicial review mechanism to impede proqram initiatives 
and to frustrate the cost recovery process. 

I hope my response speaks to your concerns reqardinq this 
Aqency•s contractinq practices. I am personally dedicated to 
ensurinq contract support at EPA that is free from industry bias 
and influence. Please let me know it you have any additional 
questions. 
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\ Enclosure 1 

RESPONSE TO GAO REPORT ON SUPERFUND HOTLINE 

EPA's RCRA/Superfund hotline provides an extremely valuable 
public service by answering over 250,000 technical questions a 
year on hazardous waste regulations and policies. 

The hotline does not formulate regulatory interpretations or 
policies; it does serve as a clearinghouse to disseminate those 
developed by agency staff and policymakers. 

To best use its limited resources, EPA has contracted out its 
technical information services, while using civil servants for 
developing policies and regulations. All functions of 
information dissemination other than technical -- like press 
relations, congressional relations, constituency group relations, 
etc. -- are handled by full-time EPA employees and not by 
contractors. 

I 
! 
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ETHICS PRETEST AND RESPONSES 

Which of the following circumstances would EPA view as ethical employee behavior. 
(Indicate yes/no/comments) 

1. EPA employee accepts Christmas gift from EPA contractor who has been personal 
friend for 10 years and has been giving Christmas gifts during that entire period. 

Response: Issue is whether personal friendship preceeded EPA contractor 
relationship. Okay, if gift result of personal friendship that preceeded EPA 
contractor status. However, if employee is managing EPA contract with contractor at 
time of gift, is not acceptable. 

2. EPA employee speaking on behalf of EPA at professional meeting two hours from 
Washington accepts ride to meeting with other speaker from private company. 

Response: Issue is whether transportation is considered "incidental" and whether 
other speaker is personal friend/professional acquaintance or EPA contractor. If 
incidental, okay; if personal friend/professional acquaintance, okay. If not incidental 
and also EPA contractor, not okay. This would be considered incidental and okay. 

3. EPA employee attends federal office automation trade show and accepts the following 
items from vendors there: 

a} desk calendar; 
b} discount coupon for software worth $99.00; 
c} disk holder with vendor's name and address (worth $12.00 retail); 
d} pen with vendor's name and address (worth $4.99 retail}; 
e} free buffet lunch. 

Response: Issue is value of promotional item (if less than $10.00 retail value} and 
if it would give appearance of preference (e.g., vender's name is prominently 
displayed and employee uses in office.} a) okay; b} no; c) no; d} okay; e} okay if all 
attendees receive. 

4. EPA employee in OSWER has received proposals from several companies in response 
to solicitation. The lowest bidder presently has contract with OARM. OSWER 
employee calls project officer in OARM to inquire if lowest bidder has been 
performing satisfactory work and within original contract budget. Is project officer 
permitted to respond? 

Response: Issue is how the project officer responds. Okay to offer facts; 
inappropriate to offer subjective opinions. Information received can't be used by 
inquirer in scoring proposals. 

5. EPA employee receives unsoliciated proposal, but has no funds to fund proposal. 

PCMD7/90 

One year later, EPA employee writes RFP for competitive procurement based on 
proposal submitted, and divulging the methods proposed in the unsolicited proposal. 
Is this permissible? Does the original submitter have· a right to protest? 
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Response: Issue is whether the RFP divulged confidential procurement information. 
If the methods are unique and employee can't describe them without giving away the 
approach, is not permissible. If divulges, original submitter has right to protest. 

6. EPA employee receives invitations from EPA contractors to attend Christmas parties. 
To avoid any showing of partiality, EPA employee decides to attend all parties. 

Response: Not appropriate, because may have appearance of conflict of interest. 
However, it has been considered proper to attend such an event where the EPA 
employee has recently worked for the company, under the personal relationship 
exception. 

7. EPA employee attends all-day briefing by EPA contractor at contractor's office. 
Contractor provides buffet lunch for all attendees, both public and private. 

Response: Issue is whether there is any way for the EPA employee to pay for the 
lunch. If not, it's permitted under the "widely attended gathering" exception. 

8. EPA employee's husband has substantial private stock in EPA contractor company, 
representing 25% of husband's net worth; employee is husband's beneficiary. EPA 
employee serves on technical review panel for major procurement, where EPA 
contractor has submitted proposal. 

Response: Employee should recuse self from the panel. 

9. EPA employee receives and accepts invitation to speak on behalf of EPA at private 
conference at the Greenbriar funded by state government funds. Invitation includes 
transportation, meal and lodging expenses and $200 honorarium. Employee also 
attends separate reception and dinner for speakers sponsored by private company 
arranging the conference. 

Response: Acceptance directly from the state is okay if there is an IPA agreement, or 
the private company is a 501 (c)(3) (charitable or educational) organization. If so, 
acceptance of travel and meals is okay. If private company, acceptance is not 
permitted except for meals available to all attendees. If the Greenbrier offers a deal 
whereby they charge regular rates for everyone else and government rate within per 
diem amounts for government speakers, this could also be acceptable. Honorarium 
may not be accepted because this is official appearance. 

10. EPA employee is friend of local official running for reelection, and assists official 
in telephone poll on specific election issues totally unrelated to federal activities or 
issues. 

Response: Hatch Act prohibits if assistance is on behalf of partison candidate or 
(except in local counties with large number of federal employees) if any of the 
candidates is a Republican or Democrat. 

11. EPA employee prepares competitive procurement RFP. During the alloted response 
period, employee leaves EPA and joins firm that is bidding on the RFP, assists firm 
in preparing bid proposal, and appears as staff in the proposal. 

PCMD 7/90 

Response during suspension of Procurement Integrity Act: Appearing as staff is 
okay. However, if the procurement were noncompetitive, approval of Assistant 
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Administrator for Administration would be required. However, this may be viewed 
as unfair competitive advantage depending on nature of procurement. 

Response when Procurement Integrity Act implemented: Not acceptable to appear as 
staff on contract. Under Act, no official who has participated personally and 
substantially in conduct of Federal agency procurements shall participate 
personally and substantially on behalf of the competing contractor in the 
performance of such contract during the period ending two years after the last date 
such individual participated personally and substantially in the conduct of such 
procurement. 

12. EPA contract is due to expire and be recompeted. Existing contractor requests EPA 
project officer for information regarding anticipated requirements and continuation 
work. EPA project officer gives information to contractor. 

Response: As long as contractor requests information and it is actively solicited by 
contractor, is permissible, if the information is also available upon request to 
other contractors. To avoid creating situation of giving competitive advantage to any 
specific contractor, however, information should be made available to all 
prospective contractors at same time. 

13. If a bribe if offered, the employee should not accept anything, but indicate a 
willingness to consider the offer, and then contact EPA's Office of Inspector General. 

Response: Yes, because rejection of the bribe may threaten the briber and cause the 
briber to attempt to throw the blame on the employee by reporting that the 
employee solicited the bribe. 

14. An EPA employee served on a technical evaluation panel for a contract award. After 
he left EPA, he went to work for the contractor and was assigned to work as project 
manager for the contract he helped to award. A dispute arises over the meaning of a 
contract provision and the company's management asks the former employee to 
prepare a written submission to EPA for signature of the company's president. 

Response during suspension of Procurement Integrity Act: Okay, because the statute 
bars only representational activity, and not aid and assistance. Could not send under 
his own name. Is okay to work on the contract. Is not acceptable for former 
employee to service as project manager, however; only as staff. 

Response after implementation of Procurement Integrity Act: Not acceptable to 
work on contract. No Government official or employee who has personally reviewed 
and approved the award, modification or extension of any contract for a 
procurement shall, during the period ending two years after the last date such 
individual personally reviewed and approved the award, modification or extension of 
any contract for such procurement, shall participate personally and substantially 
on behalf of the competing contractor in the performance of such contract. 

15. An employee is the treasurer of an environmental group which has applied to EPA 
for a grant. The employee receives no pay for this activity. 

Response: The employee is barred from participating in any way, even by advice or 
recommendation, in the EPA decision on the application, since he is an officer of an 
organization which has a financial interest in the matter. 

\ 
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16. Which of the following qualify as indicators of potential fraud: (Circle ones that are 
indicators) 

PCMD7/90 

a. Purchasing items and services from single source. (Yes) 

b. Selective release of information concerning requirements and pending purchases. 
(Yes) 

c. Providing mailing list of potential contractors to contracting officer for mailing 
out RFPs. (No) 

d. Defining statement of wo.rk and specifications to fit products/capabilities of 
limited set of contractors. (Yes, unless minimum needs are described) 

. 
e. Using statements of work, specifications or sole source justifications developed 

by or in consultation with a specific contractor. (Yes, if that contractor is 
permitted to bid. That contractor must be prohibited from bidding.) 

f. Splitting up requirements to fit within the small purchase requirements 
($25,000). (Yes) 

g. Vague specifications. (Yes. It allows offerors to determine government needs.) 

h. When requested by a contractor to recommend possible subcontractors or experts 
with the desired expertise, providing references to several known individuals or 
groups. (No. It's okay if the contractor asks; but don't recommend any given 
one.) 

i. Acceptance of a late bid (e.g., five minutes after deadline). (Yes) 

j. Wide variance between the technical rating given the best proposal and all other 
proposals. (Yes) 

k. Bidders who are qualified and capable of performing fail to bid with no apparent 
reason, and relatively fewer than normal bids are submitted. (Yes. May be 
collusion; may have lost faith in EPA's competitive process.) 

I. Identical bid amounts on a contract line item by two or more contractors. (Yes. 
May be collusion.) 

m. Contractor includes interest costs as part of contract costs to be reimbursed by 
the government. (Yes ...... not allowable.) 

n. Contractors submits progress payment request for work completed but not yet 
accepted by the government. (No. Is okay if is not final payment.) 
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Copy for PCMD-Certificates. 

CONTRACT ADMINISTRATION COURSE REGISTRATION 

(Name: First, Middle Initial, and Last) 
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(Street Address of Organization) 
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Have you taken the 3~-day Project Officer Course? 
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(Mail Code) 
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Are you a superfund employee? ______ Yes ______ No 

Copy for your Training Officer. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON. D.C. 20460 

APR 1 7 1990 
MEMORANDUM 

SUBJECT: Contracting at EPA 
THE ADMINISTRATOR 

TO: All Agency Personnel 

Since coming to EPA, I have been continually impressed with 
the broad range of work that we perform. It follows that the 
expertise required to successfully perform such an assortment of 
functions must be equally varied. EPA is fortunate to employ a 
multi-talented workforce. However, we are still not able to do 
all of this work ourselves. We must get help from the outside, 
specifically by way of contractor support. 

Contract Management and Accountability 

Due to the extent of EPA's contracting, it is critical for 
us to effectively manage our contracts. In recent years, we have 
improved considerably by focussing on those individuals who 
perform the day-to-day contract management activities. However, 
in a very real sense, we are all contract managers. Each one of 
us, including myself and senior management, bears responsibility. 

Agency accountability begins when we make a decision to use 
contractor support. And, once we accept a final product from a 
contractor, we become responsible for its content and for how it 
may be used in reaching Agency decisions. To assure 
accountability at senior management levels, I am requiring all 
EPA managers to include in their performance standards a 
requirement emphasizing contracting controls. The Procurement 
and Contracts Management Division (PCMD) has the lead in 
developing this language. 

Prohibited Contracting 

With increasing frequency, I am becoming aware of uses of 
contractor support that leave us open to criticism. In many 
cases, we have used contractors in areas of a policy and 
decision-making nature that should remain under the sole 
authority of EPA. Although I am certain that key decisions are 
being made internally by EPA managers, there is often the 
appearance that contractors make those decisions for us. This 
perception is highly damaging to EPA's credibility. And, it must 
be stopped. 

As a result, I am instituting measures to maintain tighter 
control on the Agency's use of contracting support. Attachment A 
to this memorandum comprises a list of activities for which EPA 
will not contract. The prohibition of these activities will be 
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incorporated into all future contracts and current contractors 
will be alerted to this new policy. These prohibitions also 
extend to Agency subcontractors. 

Sensitive Areas 

Attachment B is a list of activities that often place the 
Agency in positions of vulnerability. They are not activities 
from which contractor involvement is precluded but are ones 
wherein we must exercise great control if we choose to contract 
for them. Over the next months, PCMD will be issuing direction 
regarding contracting for these types of activities. As a 
minimum, prior to procuring support in any of these areas, 
adequate control measures must be established to 
ensure a final Agency product that is unbiased and represents 
Agency thinking. 

Broadening Competition 

A high percentage of the tasks falling into the "sensitive" 
range are purchased by program off ices under broad management 
consultant contracts. Having a limited number of contractors 
supporting us in so many of these areas creates great potential 
for conflict of interest. I ask senior management to help 
alleviate this situation by breaking requirements into smaller 
portions. Instead of just one contract, a program might be 
supported by two or three. This would reduce the conflict of 
interest potential and provide for more involvement of small and 
minority-owned businesses. 

Conclusion 

Within the near future, I will be issuing an EPA Executive 
Order which will implement in greater detail the policies 
discussed in this memorandum. The use of contractor support at 
EPA is a very practical way to meet our obligations. However, 
each of us is responsible for this Agency's reputation and for 
the ideas and opinions we express on behalf of it. Whenever a 
contract is used, we must ensure that we provide clear guidance 
to contractors on our thoughts, ideas, and positions and that we 
scrutinize contractor outputs to ensure they reflect this 
guidance. I am confident that each one of us will take ownership 
of this large responsibility and work to create an environment 
which is conducive to the accomplishment of our any tasks 
through the judicious use of ntractual suppo t. 

Attachments 



Attachment A 

PROHIBITED CONTRACTING ACTIVITIES AT EPA 

1. The actual preparation of Congressional testimony 

2. The interviewing or hiring of individuals for employment at 
EPA 

3. Developing and/or writing of Position Descriptions and 
Performance Standards 

4. The actual determination of Agency policy 

5. Participating as a voting member on a Performance Evaluation 
Board; participating in and/or attending Award Fee meetings 

6. Preparing Award Fee letters, even under typing services 
contracts 

7. The actual preparation of Award Fee Plans 

8. The preparation of documents on EPA letterhead other than 
routine administrative correspondence 

9. Reviewing vouchers and invoices for the purposes of 
determining whether cost, hours, and work performed are 
reasonable 

10. The development of Statements of Work, Work Assignments, 
Technical Direction Documents, Delivery Orders, or any other work 
issuance document under a contract that the contractor is 
performing or may perform 

11. on behalf of EPA, actually preparing responses to audit 
reports from the Inspector General, General Accounting Office, or 
other auditing entities 

12. On behalf of EPA, actually preparing responses to 
Congressional correspondence 

13. The actual preparation of responses to Freedom of 
Information Act requests, other than routine, non-judgmental 
correspondence -- in all cases, EPA must sign it 

14. Any contract which authorizes a contractor to represent 
itself as EPA to outside parties 

15. Conducting administrative hearings 
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16. Reviewing findings concerning the eligibility of EPA 
employees for security clearances 

17. The actual preparation of an office's official budget 
request 



Attachment B 

ACTIVITIES OF POTENTIAL VULNERABILITY 

The following activities very often require contractor 
involvement in programs that are dependent upon contractor 
support to accomplish their mission. These activities may result 
in the improper use of contractors if internal controls to ensure 
proper oversight have not been established. They may also lead 
to the perception that inherent Government functions have been 
assigned to contractors. Whenever contractors are used to 
perform these tasks, Agency employees must play an active role in 
overseeing the effort and making all final decisions. This 
requires close monitoring to ensure that final outputs reflect 
the Agency's positions, thoughts, and ideas. 

1. Budget preparation support including workload modeling, 
fact-finding, efficiency studies, should-cost analyses, etc. 

2. Reorganization and planning support 

J. Support services such as analyses, feasibility studies, etc. 
to be used by EPA personnel in developing policy 

4. Regulation development support 

5. Any support in the in-house evaluation of another 
contractor's performance 

6. Involvement in strategic acquisition planning 

7. Support on improving contract management 

8. Providing specialized expertise in the contractor selection 
process 

9. Situations where contractors share office space with EPA 
employees 

10. Providing specialized expertise in the development of 
Statements of Work, Work Assignments, other contract-ordered 
tasks 

11. Support in preparing responses to Freedom of Information Act 
requests 

12. Any situation wherein a contractor has access to 
Confidential Business Information and/or any other sensitive 
information 
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13. Any support involving EPA policy or regulatory 
interpretation, such as staffing hotlines, attending conferences 
on behalf of EPA, community relations efforts, conducting EPA 
training courses 

14. Any situation where it can be assumed that the contractor is 
EPA, without specifically identifying itself as a contractor 

15. Independently interpreting EPA policies or regulations on 
EPA's behalf to outside parties 
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U.S. Environmental Protection Agency 
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OCTOBER 1990 



FOREWARD 

I'd like to extend a general welcome to all EPA Project Officers, Work Assignment 
Managers, and Delivery Order Officers to the world of Contract Administration. To assist 
you in this very difficult, yet critically important and visible function, the 
Procurement and Contracts Management Division (PCMD) has developed both a training 
course and a manual which we hope you will find useful. 

The purpose of the training course is twofold: 

(1) to ensure that you have a compete understanding of your professional 
responsibilities in administering EPA contracts, and 

(2) to provide you with some useful examples and "hands-on" experience 
which will enable you to become a better and more effective manager of 
the contracts which you oversee. 

After you have completed the training course, this manual is for your use as a 
reference document. To that end, we have attempted to make it easy to read and use, 
something to which you will hopefully turn from time to time as questions arise in your 
role as a Project Officer, Work Assignment Manager and/or Delivery Order Officer. If 
you have any comments or recommendations about either the course or the handbook, 
please direct them to the Procurement Policy Staff (PM-214F) or to your Contracting 
Officer. 

PCMD 9/89 

Thank you for your participation and interest, and I hope you enjoy the course. 

David J. O'Connor 
Director 
Procurement and Contracts 
Management Division 
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PURPOSE OF COURSE 

Goal: Prepare You As EPA Staff To Function 
Effectively As Contract Managers. 

1. Increase Knowledge Of Applicable Laws And 
Regulations So You Can Function Effectively 
Within Them And Avoid Personal Liability 

2. Raise Awareness Of Pertinent Issues, But 
Also Learn The Nuts And Bolts Of Contract 
Administration 

3. Improve Ability To Use Contractors To 
Accomplish The Agency's Mission, Without 
Squandering Its Resources 

IGNORANCE OF THE LAW IS NO EXCUSE! 

1 -1 
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&EPA Designation and Appointment of Project Officer I 
Work Assignment Manager /Delivery Order Officer 

(For Other Than Small Purchases) 

Note: This form is not a Contracting Officer warrant. Delivery Order Officers and Administrative Delivery 
Order Officers require a warrant of Contracting Officer authority. Any request for a Delivery Order Officer 
warrant must be accompanied by the additional information required in Chapter 8 of the Contracts Manage-
ment Manual. 

la. Name of Nominee b. Title 

c. Organization d. Mail Code e. Telephone f. Years of Contract Experience 

2. The nomination is for: 3. The Nominee Has: Yes No 

0 Project Officer a. Completed the basic Project Officer Course 0 0 
0 Work Assignment Manager b. Completed the Contract Administration Course 0 0 
0 Delivery Order Officer c. Incorporated appropriate contract management 0 D criteria in position description and performance 
0 Administrative Delivery Order Officer standard. (If criteria have not been incorporated. 

0 
thay must be incorporated within 30 days of 

Delivery Order Project Officer appointment.) 

0 D d. If the nominee has not completed the basic Pro-
ject Officer Course or the Contract Adminis-
tration Course. has a waiver or interim 
certification been provided 

If the answer to items a, b, or c is "No." or the 
answer to item dis "No." attach an explanation.) 

4. Estimated Dollar Amount of Contract. Work Assignment. or Delivery Order 

5. Nomination is for (Check one): 

D a new contract. work assignment, or delivery order entitled 

0 a change in the Project Officer. Work Assignment Manager. or Delivery Order Officer on Contract No. 

(if applicable. the work assignment no.I delivery order no. is .) 

Certification 
The undersigned nominee and requesting official certify that the designation of this 
nominee complies with the workload limitations and other requirements set forth in 
Chapter 7 of the Contracts Management Manual. 

6a. Signature of Nominee b. Date 

7a. Signature of Requesting Official b. Name and Title c. Date: 
(Division Direct"' "'HigMr) 

S.. Signature of Approval Official b. Name and Title c. Date. 
(Contracts Organiation) 

1-2 4 
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Chapter 1 
PURPOSE AND OVERVIEW 

Why does EPA need a course on contract administration? Because EPA spends 
well over 25% of its funds through the contracting process, and some EPA programs 
spend an even higher p,ercentage. And because errors on the part of government 
personnel can be very costly, both to the government and to the individual staff member. 
Contract administration is every bit as important a function to government agencies like 
EPA as internal staff administration. But it is far more complex. 

1.1 Purpose of Course 

The purpose of this course is to prepare EPA staff involved in contract 
administration to function effectively in their various roles as Project Officers, Work 
Assignment Manager, Task Managers, Delivery Order Officers, Administrative Delivery 
Order Officers, and Delivery Order Project Officers. The course is designed to enable 
EPA staff to: a) become knowledgeable of applicable laws and regulations, so as to 
function effectively within them and avoid personal liability; b) become aware of 
pertinent issues, as well as learn the nuts and bolts of contract administration, and c) 
become betJer able to use contractors to accomplish EPA's mission, without squandering 
its resources. 

1.2 Purpose of Handbook 

The purpose of this handbook is to provide a ready reference for Project Officers, 
Work Assignment Managers, Delivery Order Officers, Administrative Delivery Order 
Officers and Delivery Order Project Officers on the basic principles of contract 
administration. Any specific questions or problems under your contracts should be 
referred to your Contracting Officer. Comments about this handbook or about the 
Project Officer training course in Contract Administration should be submitted to the 
Procurement Policy staff of the Procurement and Contracts Management Division (PM-
214 F), 202/382-5024. 

1.3 Project Officer Certification Program 

It is EPA policy that all individuals serving as Project Officers, Work 
Assignment Managers, Delivery Order Officers and Delivery Order Project Officers on 
Agency contracts fully understand their responsibilities and duties. These individuals 
are defined as follows: 

PCMD 9/89 

(1) Project Officer. The Project Officer (PO) is an Agency program official 
who initiates a procurement action for other than a small purchase, 
evaluates contractor proposals, and/or, in the contract administration 
phase, acts as the technical representative of the Contracting Officer for 
monitoring contract performance after award. Some federal agencies use the 
term COTA, or Contracting Officer's Technical Representative, to refer to the 
project officer. 

(2) Work Assignment Manager. The Work Assignment Manager (WAM) is an 
Agency program official who prepares written directives (known as work 
assignments) to contractors under cost-reimbursement level of effort (term 
form) contracts. The Work Assignment Manager monitors the contractor's 
performance of such directives and works under the direction and control of 
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the Project Officer. For large work assignments which are broken down into 
individual tasks, Work Assignment Managers may also be responsible for 
supervising one or more Task Managers responsible for oversight of one or 
more Work Assignment tasks. 

(3) Deliyeey Order Officer. The Delivery Order Officer (DOO) is an Agency 
program official who monitors the performance of the delivery order after 
its issuance. The Delivery Order Officer may have Contracting Officer 
authority to issue orders to contractors under indefinite delivery/indefinite 
quantity contracts, if he/she has a valid warrant. 

(4) Admjnjstratjve Delivery Order Officer. The ADOO is an administrative 
officer who has the warrant authority to sign delivery orders but does not 
actually monitor them. The ADOO typically executes that signatory authority 
on behalf of multiple Delivery Order Project Officers. 

(5) Qeliveey Order Project Officer. This individual prepares delivery 
orders for review and issuance by the Administrative Delivery Order Officer 
or the Contracting Officer. The Delivery Order Project Officer (DOPO) 
monitors contractor performance of the delivery order after its issuanc9. 
The Delivery Order Project Officer does not require a warrant of Contracting 
Officer authority. 

Chapter 7 of the EPA Contracts Management Manual specifies the required 
training, experience, and workload limitations that must be met for an individual to 
serve in one of the above capacities. Program offices should become familiar with these 
requirements to help them identify individuals who qualify to hold these positions and 
any training needs of others. The referenced chapter also sets forth a requirement that 
employees' position descriptions and performance standards include criteria on their 
pre-award and post-award contracting duties. Performance standards are to be 
prepared in accordance with applicable Agency directives on the subject. 

To help promote an understanding of the acquisition process and the principles of 
contract management, the Procurement and Contracts Management Division (PCMD) has 
developed a Basic Project Officer training course and a Contract Administration Course. 
These courses emphasize the responsibilities and duties during the pre-award and post
award phases of the procurement process. Individuals must meet the attendance 
requirements of both courses in order to be certified as Project Officers. Work 
Assignment Managers, Delivery Order Officers, or Delivery Order Project Officers are 
required to take only the Contract Administration Course. 

The basic course is three and one-half days in length; the Contract 
Administration course is three days. To satisfy certification requirements, all course 
participants must demonstrate their understanding of the course material by taking a 
written examination on the final day of each course. At the conclusion of each course, the 
Director, PCMD, will forward a certificate of training to each individual who 
successfully completes the course. 

Delivery Order Officers and Administrative Delivery Order Officers, in addition 
to the training and other requirements covered herein, must comply with the 
Contracting Officer Warrant Program in Chapter 8 of the Contracts Management Manual 
in order to be delegated Contracting Officer authority to obligate funds on behalf of the 
Government. 
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This authority is nQ1 delegated to those individuals designated as Delivery Order 
Project Officers, however, and the requirements of Chapter 8 of the Contracts 
Management Manual do not apply to them. 

The experience requirements and workload limitations for Project Officers, 
Work Assignment Managers, Delivery Order Officers, Administrative Delivery Order 
Officers and Delivery Order Project Officers are discussed in Chapter 2. For each level 
of experience, there is a limitation on the size of an individual contract or delivery 
order which may be monitored, as well as a limitation on the total value of all contracts, 
work assignments or delivery orders which may be monitored at any one time. 

Assistant, Associate and Regional Administrators, General Counsel, the Inspector 
General, and Heads of Headquarters Staff Offices or their designees are responsible for 
designating individuals who have completed the training program and fulfilled the other 
requirements of Contracts Management Manual Chapter 7 to serve as Project Officers, 
Work Assignment Managers, Delivery Order Officers and Delivery Order Project 
Officers. 

Various Officials of PCMD appoint Project Officers and Work Assignment 
Managers to administer contracts for EPA. The appointments are made for employees 
selected by program offices to serve on individual contracts. Appointments will be made 
in consultation with the program office. For Project Officers, the appointment authority 
is delegated to the Chief of the Contracting Office for contracts of $5,000,000 or more, 
and to the Sections Heads of the appropriate Contracting Office for contracts below , 
$5,000,000. For Work Assignment Managers and Delivery Order Project Officers, the 
appointment authority is delegated to the Contracting Officer. The Chief of the 
Contracting Office appoints all Delivery Order Officers and Administrative Delivery 
Order Officers for contracts. 

EPA Form 1900-65 (see page 4) must be used fer the designation of all Project 
Officers, Work Assignment Managers, Delivery Order Officers, Delivery Order Project 
Officers, and Administrative Delivery Order Officers. A separate form is required for 
each individual contract, work assignment and delivery order. Any change in the 
designation of individuals on a particular contract will require resubmission of the form 
to the appropriate Contracting Office. The form should also be used to designate 
alternates in case the Project Officer, etc. becomes unavailable. 

Certified Project Officers, Work Assignment Managers, Delivery Order Officers 
and Delivery Order Project Officers who do not perform their duties in a responsible, 
responsive, or acceptable manner, or who abuse their authority (such as failing to 
comply with the EPA Standards of Conduct in 40 CFR Part 3) may have their 
certification withdrawn by the Director, Procurement and Contracts Management 
Division. The Director, PCMD, will coordinate the withdrawal of any certification with 
the affected program office. The Director, PCMD, will provide the program office a copy 
of the documentation supporting the withdrawal and the opportunity for comment prior 
to withdrawal. 

Individuals who have had their Project Officer, Work Assignment Manager, 
Delivery Order Officer or Delivery Order Project Officer certifications withdrawn may 
be recertified upon the written recommendation of their Assistant, Associate, or 
Regional Administrator, General Counsel, Inspector General, and Heads of Headquarters 
Staff Offices with approval by the Director, PCMD. The recommendation must contain 

3 
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(1) a brief description of the circumstances necessitating the certification withdrawal, 
(2) steps being taken to remedy the deficiency, and (3) an action plan to ensure that the 
deficiency does not occur again. Recommendations for recertification must be routed to 
the Director, PCMD, through the Chief of the Contracting Office. 

1.4 Summary of Course Content 

The basic Project Officer's Handbook covers in detail the subjects included in the 
3 and 1/2-day Project Officer's course. Basically, that course covers all aspects of the 
pre-award contracting process, with particular emphasis on developing statements of 
work and technical evaluation criteria, and conducting technical evaluations of offerers' 
proposals. The 3-day course in Contract Administration covers the post-award phase, 
from award of the contract through contract closeout. It also includes specific details of 
the responsibilities and duties of Project Officers, Work Assignment Managers, Delivery 
Order Officers, and Delivery Order Project Officers. The combination of the two 
training courses is designed to give EPA employees who are not contracting professionals 
a clearer understanding of the acquisition process and the knowledge to ensure that the 
Agency receives the best possible products or services for the money it spends. 
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CONTRACT ADMINISTRATION 
AND THE AUTHORITY OF 

GOVERNMENT PERSONNEL 
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ELEMENTS OF A CONTRACT 

A Contract Is: 

1. An AGREEMENT 

2. Between COMPETENT PARTIES 

3. For A VALID CONSIDERATION 

4. To Accomplish A LAWFUL PURPOSE 

5. With TERMS CLEARL V SET FORTH 

6. In The FORM REQUIRED By Law 

A Contract Must Contain All Six Elements To 
Be Legal. 

2-2 
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PARTIES TO A CONTRACT 

1. Government 

2. Contractor 

a. An Individual 

b. A Partnership 

c. A Nonprofit Organization 

d. A Private Organization 

e. A State Or Local Government 

f. A Joint Venture (2 Or More Legal Entities 
Jointly & Severally Responsible For 
Fulfilling The Contract Obligations) 
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DUTIES OF THE PARTIES 

1. Government - Not To Unreasonably Interfere 
With Or Delay Contractor Performance, E.g., By: 

a) Failing to provide agreed-upon Government 
property 

b) Failing to provide necessary access to 
Government facilities 

c) Issuing faulty specifications or statements 
or work that result in Contractor delays 

d) Unreasonably delaying Government 
approvals or consent that Contractor 
requires to continue performance 

2. Contractor - To Proceed Diligently With Performance 
Unless: 

a) Excused by Government gross and material 
breach of contract or impossibiity of performance 

b) Suspended or stopped by Stop Work Order 
or Limitation of Cost or Funds clauses under 
cost reimbursement contract 

2-4 
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AUTHORITY 

1. Must Be Delegated 
E.g., Authority Of Superfund Delivery 
Order Officer To Sign Delivery Orders 
Up To Specified Limit (Delegated From 
Contracting Officer); Authority Of Work 
Assignment Manager (Delegated From 
Project Officer) 

2. Must Be Actual (Vs. Apparant) 

Express Authority Of Contracting Officer 
To Sign Contracts To Obligate Government 
Up To Limits Expressed In CO's Written 
Warrant. (Government Is Not Bound If 
Person Acting Appears To Have Authority 
But In Fact Does Not, E.g., Where CO 
Obligates Funds In Excess Of Limits Of 
CO's Warrant.) 

2-7 17 



PCMD 9/89 

ROLE OF THE 
CONTRACTING OFFICER 

The Contracting Officer Is The Only Person Who 
Has The Authority To: 

1. Sign A Contract 

2. Obligate Funds* 

3. Issue Work Assignments** 

4. Modify Contract Terms Or Conditions 

5. Terminate A Contract 

6. Accept Supplies And/Or Services** 

* Except Delivery Order Officers Who Have Been 
Issued A Contracting Officer's Warrant, E.g., 
Superfund On-Scene Coordinator With Warrant 
Up To $250,000 

** Unless Such Authority Has Been Delegated To 
The Project Officer As Is Stated In The Contract. 
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ROLE OF THE PROJECT OFFICER 

1 . Monitor Overall Contract Performance 

2. Monitor Contract Administration By 
Work Assignment Managers Under Level 
Of Effort (LOE) Contracts 

3. Review Technical & Financial Progress 
Reports 

4. Provide Technical Direction 

5. Monitor Use Of Government Property 

6. Certify Vouchers 

7. Recommend Contract Modifications 
The Contracting Officer 

8. Assist In Contract Closeout 

Note: These Duties Concern Only Contract 
Administration. The Project Officer 
Has Many Preaward Duties As Well. 

2-9 
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ROLE OF THE WORK ASSIGNMENT MANAGER 

1. Develop Statement Of Work And Level Of 
Effort (LOE} Estimate For Specific Work 
Assignments Under Term Form Contracts 

2. Monitor Performance On Work Assignments 

3. Provide Technical Direction 

4. Recommend Work Assignment Amendments 
To Project Officer 

5. Review Relevant Portions Of Monthly 
Technical & Financial Progress Reports 

6. Assist The Project Officer In Voucher 
Certification 

PCMD 9/89 
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ROLE OF THE DELIVERY ORDER OFFICER 

1. Develop Statement Of Work & Cost 
Estimate, & Determine Labor Categories 
For Delivery Orders Under Indefinite 
Delivery/Indefinite Quantity Contracts 
(Time-And-Material Contracts) 

2. Issue Delivery Orders To Contractor 
(Within Limits Of Authority) 

3. Provide Technical Direction 

4. Monitor Performance On Delivery Orders 

5. Review Monthly Technical & Financial 
Progress Reports 

6. Issue Delivery Order Modifications (Within 
Limits Of Authority) · 

7. Recommend Contract Modifications To 
The Contracting Officer 

8. Certify Vouchers 
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DELIVERY ORDER OFFICER DISTINCTIONS 
(Indefinite Delivery/Indefinite Quantity Contracts) 

- ADMINISTRATIVE DELIVERY ORDER OFFICERS 

Review & Issue Delivery Orders, But Do Not Monitor Performance 

Required To Have Limited Warrant Of Contracting Officer Authority 
(Because Obligating Funds) 

- DELIVERY ORDER PROJECT OFFICERS 

Prepare Delivery Orders For Issuance By Administrative Delivery 
Order Officer Or Contracting Officer 

Monitor Contractor Performance 

Not Required To Have Contracting Officer Authority 

- DELIVERY ORDER OFFICERS 

Issue Delivery Orders & Monitor Contractor Performance 

Required To Have Limited Warrant Of Contracting Officer 
Authority 

(Different Contracts Are Set Up In Different Ways. Some Use All Three 
Of The Above Functions, Some Use Two, And Some Use Just One. 
The Contract Terms & Conditions Should Be Consulted To 
Determine Who The "Players" Are.) 
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EXPBBIE!CB A!lJ) WORILQAQ LIMITATIONS 

PBOJIC'l' OFPICERS AID OBP'QU PROJIC'l' onxcns 

Experience 

Less than 2 years * 

Workload Linli t 
eumulative Dollar AmOUDt* 

Superfund and ADP contracts ••••••• $50 Million 
All others contracts •••••••••••••• $25 Million 

2 years and over ** 
Superfund and ADP contracts ••••••• $200 Million 
All others contracts •••••••••••••• $100 Million 

* Limitation applies to total value of l. or more contracts. 

** Limitations apply to total value of 2 or more contracts (no 
limitation for monitoring a single contract) 

WORg ASSIGNMENT HANAGERS/R.EMEDIAL PROJECT MANAGERS/DELIYERX ORDER 
OllICERS/DELIVERY ORDER PROJECT OP'fICERS 

Experience 

Less than 2 years * 

Workload Lim.it 
C\lmUlatiye Qollar AmOUnt 

Superfund and ADP contracts ••••••• $20 Million 
Ail. others contracts ................ $5 Million 

2 years and over ** 
Superfund and ADP contracts ........ $60 Million 
A1l others contracts ............... $15 Million 

* Limitation applies to total value of 1 or more delivery 
orders/work assignments (DO/WA). 

** Limitations apply to total value of 2 or more DO/WA (no 
limitation for monitoring a single DO/WA) 

011-scmm COORPDfATOBS 

Because of the emergency nature of these actions, there are no 
limits on the number of individual orders or cumulative dollar 
amounts for on-Scene Coordinators. 

NOTES: a. For purposes of this chapter, experience is 
considered work in a contract monitoring function (i.e. 
project officer, ordering officer, etc.) either at EPA 
or another Federal agency. 

PCMD 10/90 

b. For the purpose of computing workload limitations, 
the limitations apply to all contracts/actions whose 
period of performance has not yet expired. 

F-1. 
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OTHER INDIVIDUALS INVOLVED IN 
CONTRACT ADMINISTRATION 

PCMD9/89 

1. The Contract Specialist! Administrator 

2. The Property Administrator 

3. The Accounting Technician 

4. The Cost Analyst/Auditor 

5. The Procurement Analyst (On PCMD's 
Review Team) 
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PROCUREMENT REGULATIONS* 

1. FEDERAL ACQUISITION REGULATION {FAR) -
Title 48 CFR Chapter 1 

Governs All Executive Agencies In Their Acquisition 
Of Supplies And Services With Appropriated Funds 

2. ENVIRONMENTAL PROTECTION AGENCY ACQUISITION 
REGULATIONS {EPAAR) - Title 48 CFR Chapter 15 

Implements And Supplements The FAR For EPA 

3. CONTRACTS MANAGEMENT MANUAL (CMM) -
EPA Directive 1900 

Sets Forth Additional EPA Policies And Procedures On 
Acquisition Matters Of Particular Interest To Program 
Officers And Acquisition Personnel 

4. PCMD ACQUISITION HANDBOOK 

* 

PCMD 9/89 

Supplements The Above Regulations On Subjects Of 
Primary Interest To Acquisition Personnel 

Obtainable from your Contracting Officer. 
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Project Officer's Checklist 

Contract Administration Review 
Contract No. 

1. Monitor contractor performance to determine whether or not 
the following conditions exist; 

a) technical performance is timely and of acceptable 
quality. 

b) technical progress is commensurate with incurred 
costs. 

c) costs incurred are in line with the negotiated 
elements of cost or total cost. 

Yes 

A. Technical Monitoring 

1. Is PO receiving CO notification of timely, 
acceptable performance? 

a. How often? 

b. What form? 

2. How monitor scheduled deliveries? 

3. Any schedule slippages? 

4. Is PO furnishing CO timely notification 
for remedial action? 

5. Are Monthly Progress Reports reviewed for 
problems? 

6. Are there any unresolved problems? 

B. Cost Monitoring 

PCMD 9/89 

1. What types of reports are received? 

2. Are reports submitted IAW contract? 

3. How monitor progress vs incurred cost 
and actual vs projected costs? 

- Any independent logs/records maintained? 

- What indicators employees? 

2-1 8 a 

No 
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4. How monitor possibility of underruns/ 
overruns? 

5. What proactive methods are taken to 
preyent problems? 

6. What action (if necessary) will be taken 
to ensure proper monitoring? 

Yes No 

2. Assignment of work, placement of delivery orders, and issuance 
of directives to contractors are timely and within the scope 
of the contract, and are sufficiently detailed to promote 
meaningful performance. 

A. Approved 1900-65's in file? 

B. Contractor knowledge of authorized 
personnel? 

C. Sufficient time allowed by PO for CO to 
process work properly? 

D. Any verbal WAs/DOs issued by PO/CO before 
work begins? 

E. Within scope of contract? 

F. Sufficiently detailed SOW? 

G. Are task limits (if any) exceeded? 

H. Are tasks governmental in nature or 
personal services? 

I. Are work-plans received for each task 
and monitored? 

J. Proper use of funding? 

PCMD 9/89 2-18b 

Yes No 
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Yes No 

K. Independent costs estimates prepared? 

L. Is PO/WA authority delineated? 

M. Is PO/WA authority exceeded? 

3. Administrative actions are performed expeditiously with 
no programmatic impact and are adequately documented to 
establish clear "audit trails." 

A. Is Project Officer certified? 

B. Within workload limitations, according to 
Chapter 7, Contract Managment Manual? 

c. Small Business 

- Is this an 8(a) contract? 

- Any claims? 

D. Key Personnel 

1. Did contract require prior approval/ 
notification of Key Personnel changes? 

2. Does contract file reflect appropriate 
documentation? 

E. Property Administration 

1. Any GFP/E/I/ or Data? 

2. Any post award changes? 

F. Advance Agreements 

1 . Any negotiated 

2. Contractor compliance? 

PCM09/89 2-18c 

Yes No 
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G. Property Administration 

1. Any GFP/E/I/ or Data? 

2. Any post award changes? 

H. Modifications 

(To be repeated, as necessary, for 
several mods) 

1. Change Order i 
-~---~~--

a. SF 30 block 11 (or 13) 
completed properly? 

b. Authorized by Changes Clause? 

c. Definitization by Supplemental 
Agreement in File? 

2. Modification No. 

a. SF 30 block 11 (or 13) 
completed properly? 

b. Authorization? 

c. Appropriate documentation 

3. Administrative Change # ------
a. SF 30, Block 11 (or 13) 

completed properly? 

b. Appropriate documentation? 

4. Options 

a. SF 30, Block 11 (or 13) 
completed properly 

2-18d 

Yes No N/A 
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4. Timely follow-up/resolution is performed for audits and 
internal/external reviews. 

Yes 

A. Any cost audit reports requiring follow-up? 

B. Internal controls review? 

C. Status of any prior recommendations? 

5. Contract actions concerning administrative remedies 
are pursued in a timely and appropriate manner with 
proper documentation. 

A. Post Award Orientation 

1. Was it conducted? 

2. Did CO feel it was necessary? 

3. If one had been conducted, would it 
have precluded subsequent problems? 

B. Insurance 

1. Have any problems arisen? 

C. Termination/Claims 

1 . Any unresolved terminations/claims 

2. Appropriate, timely documents issued? 

D. Warranties/Guarantees 

1. Any-warranties/guarantees? 

PCMD 9/89 2-18e 

Yes 

No 

No 
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6. Organization conflicts of interest 

A. Have any Was/DOs created any conflicts of 
interest? 

B. Has PO notified CO of any possible conflicts? 

c. Has contractor notified CO of any possible 
conflicts? 

D. What remedies were effected? 

7. Miscellaneous Observations 

PCMD 9/89 2-18f. 

Yes No 
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EXHIBIT A 

CONTRACT ADMINISTRATION AREAS OF REVITu' 

I. COST MONITORING 

A. Financial reports/vouchers D. ODC and travel ceilings 
B. Independent logs 
C. Overruns/underruns 

E. Labor mix/average hourly rate 
F. Unit 14 checklists 

II. 'fEx::HNICAL PERFORMANCE MONITORING 

A. Technical reports 
B. Acceptability 
C. Timeliness 
D. Deliverables 
E. Unit 14 checklists 

III. PROPERTY AIMINISTRATION 

A. Approvals 
B. Documentation 

I'/. SUBCONTRACTS/CONSULTANTS 

A. Copy of agreement D. Cost/price reasonableness 
B. Summary of prime/sub negotations 
C. Competition/sole source 

E. Approvals 
F. Reports 

V. ISSUANCE OF WORK ASSIGNMENTS, DELIVERY ORDERS, OTHER DIREx::TIVE3 

A. Timelines D. Limits exceeded 
B. Within scope E. Amendments 
C. Work Plan approvals F. Issued by authorized person 

VI. MODIFICATIONS 

A. Change orders 'D. New scope 
B. Options 
C. Administrative modifications 

VII. DISPUTES, CLAIMS, TmvtINATIONS 

A. Disputes 
B. Claims 
C. Terminations 

VIII. OTHER 

A. Organizational conflicts of interest 
B. Improper business practices 

E. Key personnel 
F Documentation 

C. Security of confidential business informa.tion 
D. Follow-up/resolution of audits, other post-award reviews 
E. Project Officer workload limitations 
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Chapter 2 
CONTRACT ADMINISTRATION AND THE AUTHORITY OF 

GOVERNMENT PERSONNEL 

What is contract administration? Ask a variety of people and you will get a 
variety of answers. Some might say it is the monitoring of contractor performance until 
the products or services which have been contracted for have been provided. Others 
might say it is the review of contractor reports, the certification of vouchers, and the 
inspection and acceptance of all deliverables. Still others might advise that it means 
whatever duties are required to get the best possible product within the time required. 
All of these people would be right. 

2.1 Overview of Contract Administration 

Contract administration encompasses all functions relating to a contract from the 
moment it is awarded until final payment has been made and the contract is closed out. 
Here at EPA, some contract administration duties are delegated by Contracting Officers 
to program office technical contract managers designated as Project Officers, Work 
Assignment Managers, Delivery Order Officers, Administrative Delivery Order Officers, 
and Delivery Order Project Officers. Because program contract managers are entrusted 
with much of the contractor oversight required, an understanding of the principles and 
duties involved in contract administration is essential. 

Effective contract administration requires direct liaison between the Contracting 
Officer and the Project Officer or Delivery Order Officer during the entire life of a 
contract. This team concept is critical to a successful contract. It is important to 
remember that the Contracting Officer has overall responsibility for obtaining 
satisfactory contract performance. But with close cooperation and an understanding of 
his or her duties, the Project Officer or Delivery Order Officer can help assure better 
results and a more successful accomplishment of the program mission. 

2.2 Definition of a Contract 

What is a contract? What is an agent? What is the authority of the Contracting 
Officer? What types of legal entities can contract with the Government? Who has what 
authority? What are the regulations governing the contracting process? It is important 
to understand these terms in order to properly administer a contract. 

The Federal Acquisition Regulations define a contract as "a mutually binding legal 
relationship obligating the seller to furnish supplies or services (including 
construction) and the buyer to pay for them." This basic definition is applicable to all 
types of contracts. For a contract to be legally enforceable, it must contain the following 
essential elements. It must be: (1) An agreement (2) between competent parties (3) 
for a valid consideration (4) to accomplish a lawful purpose (5) with terms clearly set 
forth (6) in the form required by law. If a contract does not meet these six tests, the 
relationship is not a legal one. 

An agent is a person authorized to act for another. The difference between an 
agent and an employee is that the employee performs some type of service for the 
employer while an agent is appointed to represent the employer in dealings with third 
parties. Contracting Officers are agents for the United States Government and the 
Environmental Protection Agency, while Project Officers are technical representatives 
of the Contracting Officers - not agents - who assist them in administering contracts. 
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Contracting Officers have authority to enter into, administer, or terminate 
contracts, and may bind the Government only to the extent of the authority delegated to 
them. Contracting Officers are the only persons with the authority to enter into and sign 
contracts on behalf of the Government. As agents of the Government, their acts bind the 
Government to third parties (contractors} and also give the Government rights against 
the third parties. Contractors also use agents to carry out the contract and deal with the 
Government regarding its administration and modification. 

The other party with which a Government contract is made may be any legal 
entity with the capacity to contract. The various types are: 

- An individual 

- A partnership 

- A nonprofit organization 

- A private corporation 

- A State or local Government 

- A joint venture (two or more legal entities jointly and severally 
responsible for fulfilling the contract obligations} 

Any one of these entities could be an EPA contractor. The majority of EPA 
contracts are held with private corporations. 

2.3 Duties of the Parties 

One party to any EPA contract will be the United States of America, the other will 
be the contractor. The parties to a contract bind themselves to the provisions of that 
contract. Besides the specific written provisions, however, each party has one 
fundamental underlying duty common to government contracts. 

The Government has the basic duty not to unreasonably interfere with or delay 
the contractor in his or her performance of the contract. The Project Officer is 
responsible for ensuring that his or her actions do not violate this basic duty. Any 
violation thereof constitutes a "breach of contract" for which the contractor is legally 
entitled to recover the amount of any damage caused him by the breach. Generally, this 
is done through contract modification adjusting the cost or price. 

The following actions are examples of those which might unreasonably interfere 
with or delay contract performance: 

PCMD 9/89 

(1} Failure to provide, within the time required or in a condition suitable for 
use, any Government property which the Government agreed to furnish; 

(2) Failure to provide access to Government premises on which work must be 
performed; 

(3} Issuing faulty specifications or Statements of Work that result in delaying 
the contractor; and 
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(4) Unreasonably delaying Government approvals or consent that the contractor 
must obtain in order to commence or continue performance under the 
contract. 

Project Officers, Work Assignment Managers, and Delivery Order Officers must 
be certain that they are not delaying contract performance by such action or inaction. 

The contractor has the basic duty to proceed diligently with performance of the 
contract. This basic duty comes to an end only when the contract is completed or 
terminated. (If termination is only partial, the contractor must diligently proceed with 
the portion not terminated.) Disagreements or disputes do not relieve the contractor of 
the duty to proceed during the appeal process. 

The contractor's basic duty to proceed may only be excused by sufficiently gross 
and material breach of contract by the Government, or by impossibility of performance. 
Their duty to proceed may also be stopped or suspended by the Contracting Officer's 
issuance of a Stop Work Order or, under a cost reimbursement contract, by the 
Limitation of Cost or Limitation of Funds clauses when contract funds are depleted. 

2.4 Authority of Government Personnel 

The Government is not bound by the actions of any unauthorized persons. Persons 
who commit the Government, without the proper authority to do so, may be personally 
liable to the other party to the contract. 

PCMD 9/89 

(1) Actual vs. Apparent Authority 

A Contracting Officer is delegated authority in writing, with a document 
known as a warrant. A warrant may contain limitations on the authority of 
the individual, or it may be unlimited. The warrant reflects the Contracting 
Officer's express, or .a..ct.u..al. authority to obligate the United States by 
contract. 

The law will not bind the United States in cases in which the person acting 
appears to have had the authority to act but in fact did not. 

An example of such apparent authority would be a Contracting Officer 
obligating funds jo excess of the limits of his or her warrant. Another would 
be a Project Officer directing the Contractor to make changes in the 
performance of the technical requirements of the Statement of Work of a 
contract. 

Apparent authority is not to be taken lightly. Unless the Government ratifies 
the action (see Chapter 13), the person who acted without authorization may 
be liable to the other party for any monies due. Contractors have a 
responsibility to ensure that the person with whom they are dealing has the 
proper authority, but the Government employee has a responsibility to act 
within the limits of the employee's own authority. 
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(2) Role of the Contracting Officer. 

The Contracting Officer is the only person who has the authority to: 

1. sign a contract 

2. obligate funds* 

3. issue work assignments** 

4. modify any contract terms or conditions 

5. terminate a contract 

6. accept supplies and/or services** 

* except Delivery Order Officers who have been issued a Contracting 
Officer's Warrant, such as Superfund On-Scene Coordinators with 
warrants up to $250,000. 
** unless such authority has been delegated to the Project Officer, as is 
stated in the contract. 

In the contract administration phase, the role of the Contracting Officer is to 
monitor the contractor's progress (with the assistance of the Project 
Officer), ensure that the contract terms and conditions are being adhered to, 
and make any necessary contract modifications. The Contracting Officer must 
also resolve all disputes that arise, request any necessary audits, negotiate 
equitable adjustments, and, if necessary, terminate the contract. Project 
Officers should use the Contracting Officer's knowledge and expertise 
whenever questions arise, and involve the Contracting Officer to the fullest 
extent necessary. 

(3) Role of the Project Officer, Work Assignment Manager, 
Delivery Order Officer, Administrative Delivery Order Officer 
and Delivery Order Project Officer. 

(a} Project Officer. The Project Officer's role in contract administra
tion is one of monitoring contract performance from both a technical 
and financial standpoint. This monitoring is done in close 
coordination with the Contracting Officer. The Project Officer also 
provides technical direction to the contractor, reviews and evaluates 
contractor deliverables and performance, monitors use of 
government property, certifies monthly vouchers for payment, and, 
if necessary, recommends contract modifications to the Contracting 
Officer during the course of contract performance. The contract 
closeout process also requires the involvement of the Project Officer. 

For cost-reimbursement LOE contracts or indefinite delivery/ 
indefinite quantity contracts, the Project Officer also is responsible 
for supervising the contract administration activities delegated to 
Work Assignment Managers, Delivery Order Officers and Delivery 
Order Project Officers. See page 19 for a complete listing of Project 
Officer responsibilities. 
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(b) Work Assignment Manager. The Work Assignment Manager (WAM) 
acts as the technical representative of the Contracting Officer on 
specific work assignment(s) under cost reimbursement, term form 
contracts, under the supervision of the contract Project Officer. The 
WAM typically develops work assignments, monitors performance 
under these work assignments, provides technical direction, and 
recommends any necessary modifications to the Project Officer. 

Since the WAM most closely oversees the contractor's performance 
for the particular work assignment, the WAM is also responsible for 
reviewing those portions of the monthly technical and financial 
progress reports relevant to his or her work assignment, and for 
assisting the Project Officer in voucher certification. 

(c) Delivery Order Officer. The Delivery Order Officer (DOO) performs 
similar duties to the Project Officer under indefinite delivery/ 
indefinite quantity contracts. The DOO also may have a Contracting 
Officer's warrant to issue delivery orders and obligate funds on 
behalf of the Government. 

(d) Administrative Delivery Order Officer. The Administrative 
Delivery Order Officer (ADOO) reviews and issues delivery orders, 
but does not monitor their performance, and is required to have a 
limited warrant of contracting authority. Performance monitoring is 
the responsibility of the Delivery Order Project Officer. 

(e) Delivery Order Project Officer. The Delivery Order Project Officer 
(DOPO) performs similar duties to the Work Assignment Manager, 
but under indefinite delivery/indefinite quantity contracts. The 
DOPO monitors performance of delivery orders and recommends 
modifications to the DOO. 

The individuals listed above must take care that they act only within the 
limits of their authority. 

(4) Experience and Workload Limitations. As noted in Chapter 1, for 
each level of experience and each position, there is a limitation on the size of 
an individual contract or delivery order which may be monitored, as well as 
a limitation on the total value of all contracts, work assignments or delivery 
orders which may be monitored at any one time. The current limitations are 
set forth on pages 23-25 . All such limitations are subject to waiver by the 
Director, PCMD. Application for waiver must be made directly to PCMD. 

(5) Other Government Personnel. 

Many other EPA employees are involved to varying extents in the 
administration of a contract. Some of these are summarized below: 

(a) Contract Specialist. This individual works under a Contracting 
Officer, processes all contract documents, and generally performs the 
same functions without signatory authority. Contract Specialists 
often work more closely on day to day, routine issues with Project 
Officers than does the Contracting Officer, who has the ultimate 
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responsibility for the contracting process and performance on many 
contracts. 

(b) Property Administrator. This is an EPA employee designated by the 
Contracting Officer to administer property for contracts under which 
Government property is involved. The Property Administrator is 
responsible for evaluating the adequacy of the contractor's property 
procedures, and for keeping track of all Government property in the 
possession of the contractor. (See Chapters 7 and 11 for details). 

(c) Accounting Technician. An accounting technician is the person in 
the disbursing office who processes contractor's vouchers for 
payment. The accounting technician ensures that the Project Officer 
has determined that the payment request is commensurate with the 
goods received or services performed before notifying the Treasury 
Department to pay the contractor. 

(d) Cost AnalysUAudjtor. From time to time during contract perfor
mance, major modifications require the submission of a contractor's 
cost proposal. A cost analyst and/or auditor is needed to analyze the 
proposal, element by element, and provide recommendations to the 
Contracting Officer. This individual often provides advice concerning 
salary rates, indirect expenses, and consultant or subcontract costs, 
and may, if the contract is large enough, perform a purchasing 
system review and a financial management review. 

(e) Procurement Analyst. A member of the Quality Assurance staff of 
PCMD ("the Blue Team") will review the contract administration 
activities on all active contracts over $5 million, to determine if 
appropriate and effective management techniques are being employed. 
Files of both Contracting Officers and Project Officers and Delivery 
Order Officers will be reviewed for this purpose, and a report will be 
issued on the findings of this review. See pages 28-34 for a sample 
of the Project Officer's checklist used in such reviews, together with 
a listing of contract administration areas of review. 

2.5 Acquisition Regulations 

Contracting personnel have a wide variety of regulations and policies to follow. 
EPA contracting personnel and others who deal with contracts are governed by all of the 
following: 

PCMD 9/89 

(1) The Federal Acquisition Regulation (FAR) is a single common regulation 
for use by all executive agencies in their acquisition of supplies and services 
with appropriated funds. 

The FAR System was developed in accordance with the requirements of the 
Office of Federal Procurement Policy Act of 1974, as amended by Public Law 
96-83. The FAR was issued within applicable laws under the joint 
authorities of the Administrator of General Services, the Secretary of 
Defense, and the Administrator for the National Aeronautics and Space 
Administration, under the broad policy guidance of the Administrator for 
Federal Procurement Policy. The FAR is codified as Chapter 1 of Title 48 of 
the Code of Federal Regulations with an effective date of April 1, 1984. 
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(2) The Environmental Protection Agency Acquisition Regulation (EPAAR) 
implements the FAR where further implementation is needed for EPA and 
supplements the FAR when coverage is needed for subject matter not covered 
in the FAR. The EPAAR is codified as Chapter 15 within Title 48 of the Code 
of Federal Regulations. In addition, EPA has established acquisition policies 
and procedures that are disseminated through the EPA Contracts Management 
Manual and the Acgujsjtion Handbook. The EPAAR generally is reserved for 
those items implementing and supplementing the FAR and for policies and 
procedures that affect the public. 

(3) The Contracts Management Manual (CMM) in EPA Directive 1900 is 
reserved for subjects of particular interest to Project Officers and other 
program personnel involved in the acquisition process as well as acquisition 
personnel. It generally does not address contractual relationships. 

(4) The Acgujsitjon Handbook is used for subjects of primary interest to 
acquisition personnel in addition to those items already contained in the FAR 
andEPAAR. 

Copies of the FAR and EPAAR can be purchased from the Government Printing 
Office. The CMM and Acquisition Handbook can be obtained from G-100 at Headquarters. 
Your contracting officer will also usually have a reference copy of these reguations or 
manuals, as does PCMD at 382-5024. 

PCMD9/89 
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Types 
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ELEMENTS AND TYPES 
OF CONTRACTS 
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MAJOR ELEMENTS 
OF GOVERNMENT CONTRACTS 

1. ADMINISTRATIVE DETAILS 
Name/Address of Contractor, Names Of 
Contracting Officer, Project Officer, Contract 
Specialist, Address Of EPA Paying Office, Etc. 

2. CONTRACT PARAMETERS 
Contract Amount, Period Of Performance, 
Level Of Effort Or Minimums/Maximums, 
Options. 

3. WORK REQUIREMENTS 
Statement Of Work, Reporting Requirements, 
Personnel Qualifications, Other Technical 
Details. 

4. STANDARD TERMS AND CONDITIONS 
Changes, Disputes, Terminations, Etc. 

5. SPECIALIZED TERMS AND CONDITIONS 
Award Fee Plan, Key Personnel Lists, 
Subcontract Approvals, Etc. 

3-1 45 



PCMD 9/89 

ORDER OF PRECEDENCE 

If There Is Inconsistency In The Solicitation Or 
Contract, The Order Of Precedence For Resolving 
That Inconsistency Is As Follows: 

a. The Schedule (Excluding Specifications) 
b. Representations And Instructions 
c. Contract Clauses 
d. Other Documents, Exhibits & Attachments 
e. The Specifications 

NOTE: Specifications Contained In The Statement Of 
Work Receive Lowest Preference And Are Overriden 
By All Other Contract Terms And Conditions. 
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SIGNIFICANT "BOILERPLATE" CLAUSES 

1. Limitation of Cost 

2. Limitation of Funds 

3. Level of Effort/Cost 
Reimbursement Term 

4. Work Assignments 

5. Fixed Fee 

6. Order of Precedence 

7. Award Fee 

8. Ordering Bh Designated 
Ordering 0 icers 

9. Fixed Rates For Services -
Indefinite Delivery/Indefinite Quantity 
Contract 

10. Technical Direction 

11. Key Personnel 

12. Organizational Conflicts of Interest 
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SIGNIFICANT "BOILERPLATE" CLAUSES 

13. Subcontracts 

14. Monthly Progress Report- Cost-Type 

15. Monthly Progress Report -Time & Materials 
Or Labor-Hour Or Indefinite Delivery/Indefinite 
Quantity Fixed Rate Services Contract 

16. Option To Extend the Term of the Contract -
Cost-Type Contract 

17. Option For Increased Quantity- Cost-Type 
Contract 

18. Inspection of Services - Cost-Reimbursement 

19. Inspection of Research & Development -
Cost-Reimbursement 

20. Inspection - Time And Materia·I & Labor-Hour 

21. Changes - Cost-Reimbursement 

22. Changes - Time-And-Materials or Labor-Hour 

23. Notification of Changes 
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TYPES OF CONTRACTS 

1. Fixed Price 

2. Cost Reimbursement (Cost, Cost-Plus
Fixed-Fee, Cost-Plus-Award-Fee) 

3. Time-And-Materials 

4. Labor Hour 

5. Indefinite Delivery/Indefinite Quantity 

NOTE: Letter Contracts are preliminary 
contractual instruments which may be 
definitized as any of the above types. 
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CONTRACT 

FIRM 
FIXED 
PRICE 
(FFP) 

COST-PLUS
FIXED-FEE 
(CPFF) 

COST-PLUS
AWARD-FEE 

LABOR-HOUR 
AND TIME
AND-

MATERIALS 
(L-H, T&M) 

INDEFINITE 
DELIVERY/ 
INDEFINITE 
QUANITY 
(ID/IQ) 
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FEATURES 

Goverment pays fixed 
price (established before 
award) which is not 
subject to any adjustment 
regardless of contractor's 
cost experience. 

Government pays allowable 
cost plus a negotiated, 
fixed fee (profit). 
Fixed fee does not vary 
with actual costs, but 
may be adjusted for 
changes in work to be 
performed. Kay be 
completion or term form. 

Government pays allowable 
cost plus base fee (does 
not vary with perform
ance) and all or part of 
an award fee (based on 
subjective government 
evaluation of contractor's 
performance). Evaluation 
and payments of award fee 
made periodically 
(usually every 3-4 11XJnths) 
during performance. 

Government pays a fixed 
rate for each hour of 
direct labor worked by 
contractor, up to a 
negotiated ceiling on the 
total price. (Time-and
materials contracts also 
provide for payments for 
materials at cost). 
Indirect costs and profit 
are all incorporated in 
the fixed hourly rates. 

Contract is somewhat 
open-ended, i.e., does 
not specify delivery or 
performance terms. 
Payments may be on a fixed 
price, cost reimbursable, 
fixed rate per item or 
service, or a labor-hour 
basis. Orders are placed 
against the contract 
after award. Indefinite 
quantity contracts 
provide for a ·minimum -
and a "maximum quantity. 

I 

APPLICABILITY 

Used when: 
1). There are reasonably 

definite design or 
performance 
specifications 

and 

2). A fair and reasonable 
price can be 
established at the 
outset. 

Used where performance 
is uncertain and accurate 
cost estimates are 
impossible. 

Used where a cost 
reimbursement contract is 
appropriate and it is 
important that contractor 
be provided motivation 
for excellence in 
contract performance 
in areas such as 
management, quality, 
timeliness, ingenuity, 
and cost effectiveness. 
Usually used for contracts 
with a total value of 
greater than $5 million. 

Used typically for 
engineering and design 
services, repair, 
maintenance or overhaul 
work, or in emergency 
situations. Least 
preferred contract type. 
Must have appropriate 
government surveillance 
during performance. 

Used when the exact time 
and/or place of delivery 
is not known at the time 
of contracting. Kay be 
used for either supplies 
or services. 
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IAlJVANTAGES TU 
CONTRACTOR 

1). Potential for 
higher profit 

2). Minimum government 
control 

3). Fewer administra
tive coat 

1). Low risk 

2). Risk of loss of 
government proper
ty transferred 

1). Possibility of 
increased fee 

2). Reward for good 
management and 
good performance 

3). Limited risk 

I). Potential to 
maximize profits 

2). Minimal risk 

1). Guaranteed 
minimum quantity 
(unless govern-
ment terminates 
contract). 

2). Potential to 
maximize profits 
depending upon 
payment prov!-
s1ons. 

·---- ·111 
CONTRACTOR 

1). Greater assumption 
of financial and 
technical risks 

2). Vigilance required 
to initiate and 
substantiate change 
clai121S 

1). Maximum control by 
government 

2). Lover fees because 
of lower risks. 

1). Limit on fee 
(usually 10%) 

2). C0111plexity of 
negotiations 

3). increased burden 
to ·prove· itself 

4). Performance may 
be affected by 
government moni
toring/technical 
direction 

1). Constant government 
surveillance. 

1 }. No control over 
scheduling of 
orders 

2). No guarantee of 
orders beyond 
contract minimum. 

3). Possible aubstan-
tial amount of 
government 
surveillance, 
depending upon 
payment provisions 

4). Requires high 
degree of manage-
ment involv4ilnt• 



FIRM FIXED PRICE CONTRACTS 

1. Government Pays Fixed Price (Established Before 
Award) Which Is Not Subject To Adjustment 
Regardless Of Contractor's Cost Experience 

2. Used When: 
- Reasonably Definite Design Or Performance 
Specifications 

- A Fair & Reasonable Price Can Be Established At 
The Outset 

3. Advantages to Contractor: 
- Potential For Higher Contractor Profits 
- Minimum Government Control 
- Fewer Administrative Costs 

4. Disadvantages to Contractor: 
- Greater Assumption Of Financial/Technical Risks 
- Vigilance Is Required To Initiate And Substantiate 

Change Claims 

5. Advantages To Government: 
- Contractor Bears Risk Of Performance; Government's 

Risk Is Fixed And Limited 

6. Disadvantages To Government: 
- No Right To Issue Technical Direction 
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FAMILY OF COST-TYPE CONTRACTS 

1. COST ONLY 

2. COST PLUS FIXED FEE* 

3. COST PLUS AWARD FEE* 

4. COST PLUS INCENTIVE FEE 

5. COST SHARING 

*Commonly Used At EPA 
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COST-PLUS-FIXED-FEE CONTRACTS 

1. Government Pays Reasonable, Allowable & Allocable 
Costs Plus A Negotiated Fixed Fee (Profit). Fixed Fee 
Does Not Vary With Actual Costs, But May Be Adjusted 
For Changes In Work To Be Performed. 

2. Used When: 
- Performance Desired Can't Be Clearly Specified, 
And 

- Accurate Cost Estimates Are Impossible 

3. Advantages to Contractor: 
- Lower Cost Risk {Best Efforts Only) 
- Reduced Liability For Government Property 

4. Disadvantages to Contractor: 
- Maximum Involvement By Government 
- Lower Fee (Profit) Because Of Lower Risks 

5. Advantages to Government: 
- Greater Flexibility, Greater Control 

6. Disadvantages to Government: 
- Government Assumes Greater Risk 
- Greater Resources Required To Monitor Costs 
And Performance 
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COST-PLUS-AWARD-FEE CONTRACTS 

1. Government Pays Reasonable, Allowable & Allocable Cost 
Plus A Base Fee (0°/o to 3°/o) That Does Not Vary With 
Performance And An Award Fee Based On Subjective 
Government Evaluation Of Contractor's Performance. 

2. Used When: 
- Cost-Reimbursement Contract Is Appropriate, 
- Important To Motivate Contractor To Excellence 
- Contract Value Usually Greater Than $5 Million 

3. Advantages To Contractor: 
- Possibility Of Increased Fee 
- Reward For Good Management And Good Performance 

4. Disadvantages To Contractor: 
- Complexity Of Negotiation 
- Increased Burden To "Prove" Itself 
- Award Fee May Be Affected By Government 
Monitoring/Technical Direction 

5. Advantages To Government : 
- Ability To Reward Good Performance 

6. Disadvantages To Government : 
- Evaluation Process Is Time-Consuming 
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FORMS OF 
COST-REIMBURSEMENT 

CONTRACTS 

1. COMPLETION FORM: Describes The Scope Of 
Work To Be Done As A Clearly Defined Task Or Job, 
With A Specific End Product Required. 

2. TERM FORM (LEVEL OF EFFORT): Describes The 
Scope Of Work To Be Done In General Terms And 
Obligates The Contractor To Devote A Specified 
Level Of Effort For A Stated Period Of Time. Specific 
Tasks Are Assigned ToThe Contractor Through 
Issuance Of Work Assignments. 
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TIME-AND-MATERIALS AND 
LABOR-HOUR CONTRACTS 

1. Government Pays A Fixed Rate For Each Hour Of Direct 
Labor Worked By Contractor, Up To Negotiated Ceiling 
On The Total Price. (Time-And-Materials Contracts Also 
Provide For Payments For Materials At Cost.) Indirect 
Costs And Profit Are Included In The Fixed Hourly Rates. 

2. Used For Engineering And Design Services, Repair, 
Maintenance Or Overhaul Work, Or In Emergency 
Situations. 

3. Advantages To Contractor: 
- Potential To Maximize Profits 
- Minimal Risk 

4. Disadvantages To Contractor: 
- Constant Government Surveillance During 
Performance 

5. Advantages To Government: 
- Greater Flexibility And Control 

6. Disadvantages To Government: 

PCMD 9/89 

- Potentially High Cost To Government In Terms Of 
Cost And Government Surveillance Required 

- LEAST PREFERRED CONTRACT TYPE 
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LABOR RATE CALCULATION 
FOR LABOR-HOUR CONTRACTS 

Basic Hourly Rate: Ranges from $14 - $16 
Category Average: $15 

Fixed Loaded Rate = $32.40 

CATEGORY 
AVERAGE JOHNS. SUET. 

LABOR $15.00 $14.00 $16.00 
INDIRECT COSTS $15.00 $14.00 $16.00 

(@ 100°/o) 
PROFIT $ 2.40 $ 4.40 $ .40 

TOTAL $32.40 $32.40 $32.40 

With The Category Average, The Contractor Earns 
8% Profit. 

With John S., The Contractor Earns 15.7°/o Profit. 

With Sue T., The Contractor Earns Only 1.25o/o 
Profit. 
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INDEFINITE DELIVERY /INDEFINITE 
QUANTITY CONTRACTS 

1. Orders Are Placed Against The Contract After 
Award. Orders Specify Time And Place Of 
Delivery And Quantity To Be Delivered. 

2. Three Types: 

Definite Quantity - Definite Quantity Of Specified 
Supplies Or Services For A Fixed Period. 

Requirements - Filling All Requirements For 
Specific Supplies Or Services During 
Contract Period; Sets Maximum Limit; May 
Set Minimum. 

Indefinite Quantity- Indefinite Quantity Of 
Specified Supplies Or Services, Providing 
For A "Minimum" And A "Maximum" Quantity. 

3. Used When The Exact Time Or Place Of 
Delivery, Or Quantity Required, Is Not Known At 
Time Of Contract Award. May Be Used For 
Either Supplies Or Services. 
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INDEFINITE DELIVERY/INDEFINITE 
QUANTITY CONTRACTS (Cont.) 

FICMD9/89 

4. Advantages to Contractor: 
- Guaranteed Minimum Quantity 
- Potential To Maximize Profits 

5. Disadvantages to Contractor: 
- No Control Over Scheduling Of Orders 
- No Guarantee of Orders Beyond Contract 
Minimum 

- Possible Substantial Amount of Government 
Surveillence 

- Requires High Degree of Management 
Involvement 

6. Advantages To Government 
- Guarantees Government Ability to Purchase 
Within Contract Range (Minimum and Maximum 
Quantity) 

- Great Flexibility And Control Over Scheduling 
Of Orders 

7. Disadvantages To Government 
- Requires Government Purchase Of Minimum 

Quantity At Specified Price 
- Requires Substantial Amount of Government 

Surveillence 
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MAJOR EPA PROCUREMENT CLASSES 

PCMD 9/89 

1. Mission Contracts 

Large, Multi-Year Contracts (Base Plus One 
Or More Option Years) With Broad Statements 
Of Work, Exercised By Issuing Work 
Assignments/Task Orders. Typically Are 
Term Level Of Effort (LOE) Contracts, But 
May Be Designed to Enable Issuing Of 
Fixed Price, Completion or Term Form 
Cost Plus Task Orders. Advantages Of 
Flexibility And Continuity. 

2. Non-Mission Contracts 

Contract Statement Of Work Specifies Desired 
Performance Without Further Clarification. 
May Be Any Type Of Contract. 

3. Small Purchase Orders (<$25,000) 

Method To Procure Products Or Services 
Valued At Less Than $25,000. Expedited 
Procurement Procedures. 
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METHODS OF DEFINITIZING 
CONTRACTS 

1. Work Assignment 

Defines Work To Be Performed (Services/Products 
To Be Provided) By Contractor Under Broadly Defined 
Task In Mission Contract. Must Be Signed By Project 
Officer, Contracting Officer And Contractor. 

2. Delivery Order 

Specifies Products To Be Delivered By Contractor 
Under Time & Materials-Type Contracts (Basic 
Ordering Agreements). Must Be Signed By Delivery 
Order Officer (With Warrant) And Contractor. 

3. Task/Technical Directive 

Used To Definitize A Broad Work Assignment Or Delivery 
Order And/Or Give Technical Direction To Contractor. 
(Also Called TDM's, Or Technical Direction Memoran
dum; TID's, Or Technical Instruction Directive). May 
Take The Form Of A Formal Agreement Where Provisions 
Have Been Made For Contractor Signature. 
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SAMPLE 
WORK ASSIGNMENT ACTION REQUEST 

CONTRACT NUMBER -----------

CONTRACTOR 

WORK ASSIGNMENT NO:-------

AMENDMENT NUMBER _______ _ 

WORK ASSIGNMENT TITLE: 

PURPOSE: 

COMMENTS: 

[ ] Initiate Work Assignment 
[ ] Approve Work Plan: 

[ ] Extend Completion Date to: 
[ ] Other: 

( ] Amend Work Assignment ( ) SOW 
[ ] Amend Work Plan ( ) SOW 

()LOE 
()LOE 

[ ] 
[ ] 

Disapprove Plan 
Closeout 

ESTIMATED LEVEL OF EFFORT (WA) ____ _ GOVT COST ESTIMATE----
APPROVED LEVEL OF EFFORT (WP) _-____ _ APPROVED AMOUNT ___ _ 
CUMULATIVE LEVEL OF EFFORT CUMULATIVE AMOUNT ___ _ 

PERIOD OF PERFORMANCE: * through 
(*Date of Contracting Officer Signature unless otherwise specified) 

APPROVALS 

I have thoroughly reviewed the attached and find that (initial where appropriate): 

1. The work assignment (a) gives the contractor clear direction a.rid describes needed, useful 
deliverables 

(b) is essential to achieve our technical go!ilS ----------
(c) is within the scope of the contract -·~-----,----------

2. The work plan (a) has sufficient steps to achieve the war.le. goato ---------
(b) proposes costs/labor hours that are rea&onable and commensurate with the 

work assignment 
(c) is within the statement of work ---------------

-------------------------------------------------~-----------------------{Signature) {Date) (Phone#) 

Work Assignment Manager 

Project Officer 

Branch Chief/Section Chief 

Contracting Officer 
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INSTRUCTIONS - WORK ASSIGNMENT ACTION REQUEST 

Be brief and follow the format provided. Always abide by the "Restrictions on the 
Work Assignment Manager/Project Officer" to "never give direction to the Contractor 
that will increase the level of effort or change the authorized Statement of Work." 

WORK ASSIGNMENT REQUEST FORM 

The Work Assignment Action is completed for all actions requiring Contracting 
Officer approval. Contact the Project Officer for additional assistance. 

Work Assignment Manager (or Task Manager on his/her behalf) should complete the 
form. 

- Indicate the appropriate contract, work assignement and/or amendment numbers. 

- Assign a short, descriptive title. 

- Check the purpose(s) of the action; if it involves an amendment, indicate 
whether it amends the scope of work (SOW), level of effort (LOE) or both. 

- Use the comments section to elaborate on "other" or clarify the purpose, 
or to indicate need for rapid processing, etc., if applicable. 

- If a Work Assignment: indicate the estimated level of effort, government 
cost and period of performance (leave the first blank blank, and write 
the completion date in the second blank). 

- If a Work Plan: fill in all estimates, both the estimated, approval and 
cumulative levels of effort and amounts. The period of performance for 
an amendment is the original work assignment <late through the desired 
completion date, which may or may not be the same as the original work 
assignment date. 

Approvals: The work assignment manager, project and contract officers 
are required to initial l(a)-l(c) for work assignments, and 2(a)- Z(c) for 
work plans, and to sign, date, etc. the form. The branch chief or section 
chief, whoever is appropriate, initials only l(a) and (b) or Z(a), as 
appropriate, and signs, dates, etc., the form, to indicate their knowledge 
and approva 1. 

- Attach Work Assignment Statement of Work 

STATEMENT OF WORK 

A Statement of Work in the following format should accompany each request for a 
Work Assignment or Amendment. (See following page.) 
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STATEMENT OF WORK 
CONTRACT/WA/AMENDMENT NUMBERS: 

CONTRACTOR NAME-------

1. Title: Make it short, descriptive and the same as on the Request Form. 

2. Estimated Period of Performance: State it as the "Effective date of work 
assignment until (insert required completion date)." Performance normally 
cannot extend beyond the effective contract option period which usually 
ends September 30. 

3. EPA Work Assignment Manager: Include the full name, address, room number, 
mail code and commercial and FTS telephone number of the person who will 
responsibly manage the work assignment (WA). This is not to be confused 
with the EPA Project Officer for the entire contract. 

4. Background: Briefly summarize any history leading to the need for this 
work, indicate the purposes of the work, identify benefits, and include 
any other information linking the work to the Office of Emergency and 
Remedial Response. 

S. Scope of Work: Identify and number the tasks sequentially to be performed 
by the Contractor. Specify the required completion date for each task and/or 
deliverable to be produced, and provide deliverable specifications, if any. 
Work requirements shall clearly establish the contractor's responsibility 
by using the explicit working: "The Contractor shall •••• " Work assignments 
will not be issued based on poorly written work statements. 

6. Schedule of Deliverables: Normally in a table, summarize the tasks required, 
deliverables to be produced, and expected delivery dates. Tasks listed 
should match or be abbreviated forms of tasks titles in scope of work. 

7. Special Reporting: Contract Articles routinely require a work plan (including 
QA), monthly progress, deliverable and financial reports, and a final report 
for each work assignment. Specify only special reports, quantities and 
addresses. If there are no special reporting requirements, indicate "None". 

8. General: List if: (a) Confidential Business Information is disclosed to 
the Contractor; (b) The Contractor uses Government furnished equipment, date 
or facilities; (c) expert testimony is expected; (d) release of information 
and results of the Contractor is restricted; (e) credentials for right-of
entry as required; and (f) other conditions necessary for project performance. 

9. Suggested Skills Mix and Level of Effort: Identify EPA's best estimate of 
the professional (nonclerical) direct labor hours necessary to perform the 
requested work. Break it down by labor category and then totaled. Note 
any special qualifications needed, if any. 
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ORDER FOR SUPPLIES OR SERVICES 

• ..,..o 

N RAC ORt _., 

.0.8.POINT 

6.SHI TOt (~ 

SHl .. VIA: 

10. 

11.SUSIN 

DSMALL 
14. OV RNMENT 8/L NO. 

I. TY OF ORO A 

0 A. PURCHASE - Ref-your -----

OTHER 

D THAN 
SMALL 

ors. 
O AOVAN

TAGEO D WOMEN
OWNEO 

15. DELIVER TO F.0.8. POINT 16. DISCOUNT TERMS 
ON OR BEFORE (!JGC.) 

17. SCHEDULE (SN - for R•i«tiotwl 

ITEMNO. SUPPLIES OR SERVICES I QUANTITY UNIT UNIT AMOUNT OU ANTI TY 
ORDERED PRICE ACCEPTED 

IA) (Bl 

11. :>Hln-1PIU !'QIN J I lt. "'""'~ :>Hl....,Ng W.,_l .. HT 

a.can.UNO 
Dir/' RUCTIONS 21. MAIL INVOICE 1 u1 f/Jt~•- iL.M' CO<UJ 

ON 
UV.l:R.U 

22. UNITED STATES OF AMERICA .... 
BY {allrM,.,.J 

NSN 1s.eo-o1-152..aca ., .. 0 ,,.... · 

3-20 

!Cl (01 !El (Fl IGI 

20. INVOl!;I rov. 17(H). TOT, 
~ <Co"t. _,, 

17111. 
~ GRAND 

TOTAL 

,23. NAME (T"1,,.dJ 

TITLE: CONTRAc:TING/()ROERINQ Ol'"FICER 

Of'TIONAL FORM 347 (1CH3J 
PTesctlbe<I DY GSA 
FAR 1.a CFR) 53.213(•) 
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-------~----------------·-------PURCHASE ORDER TERMS AND C_ONQtTJONS 

52252.:2... .CLAUSES INCOB.EO.RAI@ . .BY.~EERENCE 
(Apr 84L~71'1i5 contract incorporates the following clauses by' ref
erence with the same force and effect as if thev were given in full 
text-upon request the· Contracting Officer will' make their fun text 
available: 

FEDERAL ACQUISITION REGULATION (48 CFR CHAP
TER l) CLAUSES 

52.203-T 

-52.203-3 

osz.203~ 

52'.212-9 

Otticiarn<:ot to Benefit fAl:lr84) 

Gratuities (Apr 841' 

Cfl~i-Agaii:i~ Contingent Fees (Apr 84) 

Variation in Ouantitv (Apr 84) 
ttrr-me preceding· ciaose;:::ttie permissible varia
tw0$ ant stated 1&1 the-sc;tiedµle) 

Ccinvict labof· lAPf', 84) , 

-contracrw~rn=nrorr~nctSahffiESt1h-~t~ · 
Overtime Compensation-General {Apr 84) 

52.222·36 Affirmative Action for Handicapped Worke 
f"Apr841 

52.222-40 Service Contract Act of 1965-Contracts : 
$2500 or Less (Apr 84) 

52.222·41 

52.225-3 

52.232-1 

52.232-8 

52.233-1 

52.243-1 

'52:14r. 

Service Contract Act of 1965 (Apr 841 

Buy American Act-Supplies (Apr 84) 

Payments (Apr 841 

Discounts for Prompt Payment (Apr 84) 
(With Alternate 1) 

Disputes (Apr 841 

Changes - Fixed Price (Apr 84) 

Term 11\l!~·tor. O:>nVPl!MRlm Gt.th6 Govern~ 
(Fixed Price) (Short Form) (Apr 84) 

NOTE.-lf desired, this order (or a COPY, thereof) may be used by the Contractor as the Contractor's invoice, instead of a separate invoio 
prO\Lided._thefollowing.st&~ment: (signed.atldaated) is on (or attached to) the order: "Payment is requested in the amount of$ __ _ 
N()_Qt~flnvo~ Wtll ~ sybmitteg." l:i_o~. if the_Cont[actQr. ~hes_JQ submit an invoice .. tti .. ~..f91!Qwir:is infQrmati9r:i must be prpvlg_1<: 
contract number (If" any)·. order number •. iteru numbe<(sJ, d~cription ·at supplies·· or services. sizes. quantities, unit prices, and extenae 
totals. Prepaid shipping costs will be indicated as a separate item on the invoice. Where shipping costs exceed $l0 (except for parcel post 
the billing must be supported by a bill of lading or receiPt .. When several orders are invoiced"to~ an ol'dering activit'fduring .. ltle same bijlin 
period, consolidated periodic billings are encouraged. 

. RECH\itNGAfPOAF-

Gtientttv tn-the "Ouanttty-Accepred · colttmn-Qrrthe fareof-thi50fder h~been-:---Oin!ce<:ted; -Oeecepted, -D receh1ed-by--~•· 
conforms to contract. Items listed befow·have been re1ected for the reasons ondicatiod. 

SHIPME1'JT ,_P_A_~_T_JA_l..+--------~OATC: i<!::C!::IVEO 

NUMBE"i FINAL. 

ISIGNA":"URE OF AUTHORIZED U.S. GOV'T. REP. 

I 

DATE 

TOTAL CONTAINE;<.S •GROSS WEIGHT 
I 

REPORT OF r:-;t:JECTI01'15 
I ! Q'...'.~'H1;-t r r'°M .~r:; I SU?PL ! :::s rJR :::ilv1.:::s I' ~JJ .._ REASON FOR REJECTION I ,- I PE1'::CT!:iJ I 

; 

' 

-
-

-
-
-
-

OPTIONAL M>AM 347 SACK (10-I 
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samgle 
TASK DIRECTIVE 

CONTRACTOR: TD NO: 

CONTRACT NO: MAXIMUM HOURS 

WORK ASSIGNMENT NO: AUTHORIZED: 

TASK NO: ESTIMATED COST: 

DATE OF DIRECTIVE: DUE DATE: 

TASK TITLE: 

DESCRIPTION OF TASK: 

SPECIFIC TASK ACTIVITIES/DELIVERABLES DEADLINES 

[ ] ADDITIONAL SCOPE ATIACHED 

COMMENTS: 

AUTHORIZING: SIGNATURE DATE PHONE NO 

TASK MANAGER: 

WORK ASSIGNMT MGR: 

PROJECT OFFICER: 

RECEIVED BY: 
[ 1 Accepted [ ] Rejected ( ) Accepted With Exceptions (Attached) 

CONTRACTOR: 

PCMO 9/89 
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INSTRUCTIONS FOR COMPLETING TASK DIRECTIVE 

Purpose 

The Task Directive is used to give technical direction to the contractor in 
the conduct of a task which has not been explicitly defined in the work 
assignment in terms of either the specific activity(ies) or approach 
desired, the deliverable(s), the due date(s) and/or the level of effort. It 
can also be used to further clarify the task articulated in the work assignment. 

Form Completion 

Be brief and follow the format provided. Always abide by the "Restrictions on the 
Work Assignment Manager/Project Officer" to "never give direction to the 
Contractor that will increase the level of effort or change the authorized 
Statement of Work." 

t. Complete all standard information in the top blocks. 

- Task Directive Number: For any given task, the numbering should begin 
with the number 1, and be assigned chronologically by task. (For purposes 
of computerized recordkeeping, the TD number should be a combination of 
the work assignment number, the task number, and the next available TD 
number associated with the task, beginning with the number 1, (e.g., 
TD8-3-2 represents Work Assignment 8, Task 3, Task Directive 112.) The 
TD number should be verified by the Work Assignment Manager. 

- Date of Directive: Should be filled in by and be the date signed by the 
work assignment manager, unless project officer authorization is required, 
in which case it is completed by the project officer. 

2. Task Title: Should either match the title of the task in the work assignment, 
or if the work assignment task title is overly broad, be written as a 
short description of the specific task or activity desired. 

3. Description of Task: Give a general description of the overall task. 

4. Specific Task Activities/Deliverables: State concisely the activities to 
be performed and resulting deliverables to be produced, numbered sequentially 
in the order of desired performance. If there is insufficient space, 
put an "X" in the "Additional Scope Attached" and continue on an attachment. 

S. Deadlines: Should be numbered to match the activities/deliverables and 
located parallel to the particular activity/deliverable. 

6. Comments: State any additional requirements, e.g., reporting, methodology. 

7. Authorizing: Must be signed by the task manager and work assignment 
manager for all tasks. Project officer signature is required only when 
the task directive is used to exercise a broad "Other support" task in 
a work assignment. 

8. Task directives must be signed and dated by the contractor. 
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fShM!"1 area ere ,,, u• ol ,,,__.,,.,. Oll1C1I °""fl f'lloe or 
us_. 

w... .... :~.._.., 1. ,_.,."' "'"!llNU>f , Z. O.ie of Requ111tJOn 

oEPA Procurement 
Request/ Order 

3.MHCod9 4.T....-NumDer 5. D•te Item Requwed 

,6. S1gnatun1 of Origin.tor 7. R-mended Procutement Method 

o~ o OtherlNnlul•--"""' 0Sol8--~ 
8. Del.,,. To tflrot«t M.,..,,.,I 9.Mllr-. 10. Mao1Cod9 11. TeMphone Number 

1 2. 1 •· AppfopnetlOft I b. Semong Fin8nca Office Numoer NOTE: llem 12.fdl Document Type - Contract= 00c:· 
financMI 

08ta PurchaM Order = ··p-· 

~ 
~ Obtect Amount Ill) 

.•.•••.•••••••••• FMOUM •••••••••••••••• Control """"* Account NumDer c:i.u 
IC) fl 3 diflftsl ... (5 di(1luJ "'(10 digits/ 191 (4 dif/IUI Dollars Cent 

13. Suogesud Soutce fN-~ Z1I' c-., ,,..,../C-actJ t 4. Amount °' money 11. For Smell ~ ()ftly: Contncs•no Office •• auu-
~is: riZ9d to oceedtn. amount U- in Blodt 121111ll'f11>' or 

OOriginal •100.~ ....... 
OlncrNse 

Ov .. 0No 00ectease 
11.Approv81s 

e. Branch/Office Oata ct. Property Management Offieer/Oeslgnee Data 

b. Division/ Office Oat• a. Other (Sp«ify/ Data 

c. Funds listed in Blodt 12 and Bloc:S 15,j/f lllrf) ant Data f. Other (Sp11eifyJ Date 
available and reserved. (Sign.run ol enifiing Officia I 

17. D11a of Order 118. Order Number 19. Contract Numbtlf(ilany) 20. Discount Terms 

21. FOB Point 122. Delivery ta FOB Point by On"' tJ.f"'• (Data) 23. Person Taking Order/Quote and Prtana No. 

24. Contractor (NMN. ~a. ZJP Coe#) 25. Type of Order I Reference your quote rs- block 23) 

Oa.Purchase 

PleaMfumishtheltboveonthetermsspeclfiedonboths.C.Softh1Sorder1ndon 
tl'le attached SheetS. if any. including OelivWV n indicated. 

[.J b. Delivery Pf'OVisionS on the ·- are deleted. The deliwty order is 
subi«f to the tenns ano conditions of th• contract. (SH Blodt 191 

c. 0 Oral 0Wntten 0 Confinn1119 

21. Schedule 
Item IJUantltY Eshm.iecl Unit Quanmy ...,_ Suppliee or s....;c,.. Ordered Unit Unit Price Pnca Amount Accepted 
(II flit ICI (di l•I lfl 191 (II) 

&. 

Totals 

27. United States of AmenCll 28. Type<! Name and Tille ot Contr.c:tong Officer 
By fSignlltunJ 

EPA Form 1900-1(Rw.9-U) Prewious editions are oi.oi.te. COPY 4-COMMrTMENT Cl.ERK IOBUGATION COPY) 
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General: 

Instructions for Completing EPA Form 1900-8 
Procurement Request/Order 

I 

This form is a 9-part interleaved set and is designed to be completed with an elite typewriter (12 pitch). The originating, 
office should complete all areas that apply. Shaded areas are reserved for Procurement use only. After completing the 
form, in accordance with the instructions below, retain the copy marked for "Originator" and send the others through , 
required channels. , 

Item: 

1thru6 

7 

8 thru 11 

12 

13 

14 

15 

16 

17 thru 25 

26(a) 

26(b) 

26(c) and 
26(d) 

26(e) 

26(f) and 
26(g) 

26(h) 

27 and 28 

Note: 

Enter the originator's name, mail code, telephone number, date of requisition, signature of originator, . 
and the latest date that the items can be delivered. 

Self explanatory. Attach a justification for other than full and open competition or for sole source small 
purchases. 

Enter the name, address, mail code, and telephone number. If the person is the same as the originator, 
leave blank. 

Self explanatory. Failure to include the appropriation number, the number of the Servicing Finance 
Office designated by the Financial Management Division for the accounting office which will record the 
commitment and obligation, document type, document control number, account number, object class. or 
dollar amount may result in the return of the request to the originator for completion of these items. 
Special care should be taken to insure that all data placed in these blocks are accurate and appear legibly 
on all copies as these data will serve to record the commitment of funds as well as to eventually obligate 
the funds on the contract document. Note: Item 12(d) should be used to denote document type (Dncode, 
i.e .• C = EPA prime contract, P = EPA purchase or delivery order. 

If more than 1 source is suggested. attach a list of the contractor's/vendor's name, address, and point of 
contact (if known) for each source. 

Self explanatory. 

For Small Purchases Only: Check one box. If ''Yes" is checked, the funds certifying official must commit 
sufficient funds in the Document Control Register to cover the total potential amount of the obligation. 

Self explanatory. 

For procurement office use only. 

Self explanatory. 

The degree of detail required will vary with the complexity of the proposed procurement. Each request 
shall contain sufficient information on its face to process the request. If the proposed procurement is for 
nonpersonal work or services, provide a title which specifically describes the work or services to be 
procured and limit the title to sixry(60) positions, including the spaces between each word of the title for 
computer input, and attach the documentation required in Chapter 2 of the Contracts Management 
Manual. In other instances, describe the article(s) requested in detail using manufacturer's mode~ 
numbers and descriptions, if possible, and provide specification, quantity increment, delivery require· 
ment. and special packaging or transportation requirements. (Use EPA Form 1900·8A. Continuation 
Sheet. if additional space is required.) 

Setf explanatory. 

Enter the estimated price of the item 

For Procurement use only - Leave Blank. 

Used for inspection and acceptance only. 

To be completed by the contracting officer. 

The contracting officer will complete the blocks marked "Invoice Address" and "Ship To" on copy 2 when 
this form is used as a purchase order. 

Remove this page before completing the Procurement Request. 

EPA Fonn 1900-8 (R..,. 9-815) Previous editions are obeolete. 
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Chapter 3 
ELEMENTS AND TYPES OF CONTRACTS 

This chapter discusses the basic elements of government contracts, and then 
introduces the different types of contracts. It is important to understand the difference 
between these types in order to perform effective contract administration. The various 
terms and conditions applicable to each contract type point to different Government 
responsibilities and different rights and obligations of both the contractor and the 
Government. 

3.1 Major Contract Elements 

Contracts are comprised of several elements. The Statement of Work is only one 
of these, although it is the one typically most familiar to program staff since it is 
written by them. Project Officers, Work Assignment Managers and Delivery Order 
Officers need to be familiar with all the elements, however, in order to effectively 
manage their contracts. Terms and conditions contained in other parts of the contract 
can have a major impact on contract management. EPA staff unfamiliar with these terms 
may be in for a rude surprise, since these terms will override terms in the statement of 
work. 

PCM09/89 

The five major elements of a government contract include: 

1. Administrative Details. These include such items as the name and address 
of the contractor, the names of the contracting officer, project officer, 
contract specialist, the address of the EPA Paying Office, etc. 

2. Contract Parameters. These include information such as the amount of 
the contract, the period of performance, the level of effort or the minimum 
and maximum amount of work that can be ordered, option periods and 
amounts, etc. 

3. Work Requirements. This is the technical part of the contract most 
familiar to program staff, and includes the statement of work, personnel 
qualifications, and other technical details. 

4. Standard Terms and Conditions. These are frequently termed the 
contract "Boilerplate" -- clauses that are routinely included in government 
contracts. These clauses are typically drawn from the FAR or EPAAR 
discussed in Chapter 2, and deal with such critical matters as reporting 
requirements, fees, technical direction, progress reports, contract changes, 
etc. Many of these clauses are not written out in full in each contract, but are 
rather "incorporated by reference." That is, they are listed by title and 
clause number in the contract. They are nonetheless a valid part of the 
contract. 

The standard clauses used will depend on the type of contract involved. A list 
of some of the more significant of these clauses is included on page 47, and a 
number of the clauses are quoted and discussed throughout the course. 
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5. Specialized Terms and Conditions. These terms are included above and 
beyond standard terms and conditions to deal with matters peculiar to the 
particular contract, e.g., the award fee plan, the list of key personnel, 
subcontract approvals, etc. 

Project Officers should not assume that the contract boilerplate is identical from 
contract to contract. Changes in the FAR and EPAAR do occur periodically, and the 
specialized terms and conditions included are unique to that particular contract. 
Although Project Officers, Work Assignment Managers, Delivery Order Officers and 
Delivery Order Project Officers generally take the time to familiarize themselves with 
the contract parameters and work requirements, it is critical that they also be aware of 
the standard and specialized terms and conditions. These latter terms may govern in 
cases of inconsistency with the specifications included in the statement of work, as 
described below. 

3.2 Order of Precedence 

The written terms of a contract govern, no matter what each party personally 
understands the agreement to be. The Contracting Officer is the only person, outside the 
courts or the Boards of Contract Appeals, who can or should interpret a contract on 
behalf of the Government. Project Officers, Delivery Order Officers and other program 
staff should always defer to the Contracting Officer when called upon to interpret the 
meaning of any contract provision. 

All EPA contracts include a clause entitled "Order of Precedence." This means 
that, in the event of any inconsistency within the contract provisions, the following 
portions, in order of precedence, will govern: 

(1) the contract schedule (excluding the specifications); 

(2) representations and other instructions; 

(3) contract clauses (standard and specialized terms and conditions); 

(4) other documents, exhibits and attachments; and 

(5) the specifications (in the statement of work). 

In other words, specifications contained in the statement of work receive lowest 
preference and will be overridden by all other contract terms and conditions. 

If a contract provision can be interpreted in more than one way, even after 
applying the order of precedence shown above, it is termed an "ambiguity." Ambiguities 
are almost always resolved in favor of the contractor, since the Government drafted the 
document. 

3.3 Types of Contracts 

EPA uses a variety of different types of contracts. Each type has its advantages 
and disadvantages, both for the government and the contractor. Some types are definitely 
preferable over others, but may need to be used because of some characteristic of the 
work to be performed. Hopefully for the technical contract manager, the contract type 
selected is well-matched to the work to be performed. 
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EPA uses five basic contract types: the fixed price contract; the cost
reimbursement contract; time and materials contract; labor hour contract; and 
indefinite delivery/indefinite quantity contract. 

A summary of the various contract types and their characteristics is found on 
page 50. 

3.4 Firm Fixed Price Contracts 

The firm fixed price contract provides for a price which is not subject to any 
adjustment, regardless of the contractor's cost experience during performance. In a 
firm fixed price contract, the specified price is paid to the contractor when the items 
called for by the contract have been delivered and accepted. The statement of work or 
contract specifications define the products to be provided or services to be performed. 

3.4.1. When Used 

This type of contract is used only when a definitive design or performance 
specification or statement of work exists, and a fair and reasonable price can be 
established prior to award. If major cost uncertainties are present, or definite 
specifications are not available, a fixed price contract may not be awarded. Because the 
contractor assumes full cost responsibility in a fixed-price arrangement, and because 
this type of contract imposes a minimum administrative burden on both parties, it is 
always the preferable type to use if conditions permit. 

Fixed price arrangements are generally used for an entire contract. However, it 
is possible to mix types of delivery orders under an indefinite delivery/indefinite 

quantity contract. Small purchases (discussed later on page 86) are generally fixed 
price contracts. 

3.4.2. Issuance of Work 

The statement of work in the contract or the contract specifications govern the 
work. The statement of work in the contract as originally written should be sufficiently 
specific that there is no need for technical direction from the Government. Changes in 
the statement of work can only be made through formal amendment, giving the contractor 
the opportunity to renegotiate the price. 

3.4.3. Government Responsibilities 

The Proiect Officer is responsible for periodically evaluating the contractor's 
progress to assure that time deadlines are met, and for inspecting the items to verify 
that the quality requirements have been adhered to. The Government is entitled to 
receive exactly what the contract requires, and the standard "Inspection" clause (see 
page 297 ff ) gives the Government the right to inspect all deliverables at any time, 
whether at source or at destination. However, the clause also states that the Government 
cannot unnecessarily delay the work by conducting inspections and tests. The 
Government has no authority to provide technical direction under fixed price contracts; 
technical direction that can be interpreted as Government interference can give the 
Contractor a contract claim. 
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The responsibility for acceptance belongs to the Contracting Officer, unless the 
contract delegates that authority, in writing, to the Project Officer. (Most of EPA's 
contracts do delegate the authority for acceptance to the Project Officer, but it must be 
specifically stated in the contract before the Project Officer can assume responsibility 
for that function.) Whoever performs this function must be thoroughly familiar with 
the specifications or Statement of Work. Acceptance or rejection of all items must take 
place as soon as possible after delivery. If a Project Officer has reason to reject any 
item, he or she should contact the Contracting Officer immediately so official notification 
to the contractor can be made and corrective action can be taken. The contractor must 
correct the deficiency, or the Government has the right either to replace or correct the 
defective good or services and charge the contractor the cost, or to require delivery of 
the defective goods at a reduced price. The Government also has the right to terminate 
the contract for default (see Chapter 14). 

Project Officers must ensure that they expedite the handling and certification of 
contractor vouchers, since delays can strain the contractor's financial ability to 
perform, and can violate the provisions of the Prompt Payment Act (see Chapter 11 ). 

The Government's obligation to make payment under fixed price contracts is 
expressed in the standard "Payments" clause. Basically, this clause provides for 
payment of the price(s) stated in the contract for supplies delivered and accepted, or for 
services rendered and accepted, upon the submission of proper invoices or vouchers. 
The clause also provides for payment for accepted partial deliveries when the amount is 
at least $1,000, or 50 percent of the total contract price, whichever occurs first. 

It is also possible to make progress payments if the contract so provides. 
Progress payments are payments made as work progresses under a contract in order to 
help the contractor finance performance of the work. These payments are based upon 
costs incurred or percentage of completion, and are made before actual completion or 
acceptance of the work. 

3.4.4. Contractor Responsibilities 

The contractor submits a bid to perform the work defined by the Government. 
Once that bid is accepted, the contractor's responsibility is to deliver the product or 
service at the bid price. If the contractor underbids the work to be performed, the 
contractor must bear the loss. Fixed price contracts give the contractor a major 
incentive for efficient performance. 

3.4.5. Advantages/Disadvantages for Government 

The advantages of fixed price contracts to the Government are high. The 
contractor bears the risk of performance; the Government's risk is fixed and limited. If 
the contractor fails to deliver, the Government simply doesn't pay. On the other hand, 
the Government has no right to issue technical direction, and if the contractor is having 
problems, the Government can't simply intervene. The Government can nonetheless use 
its inspection authority to inspect the product being produced and point out deficiencies 
or variance from the contract specifications. 

Although the Government has no right to issue technical direction, it is 
nonetheless essential to maintain some level of Government monitoring, particularly if 
delivery of the product or service by a particular deadline is critical to the Government. 
Although the Government can reject the product or service that fails to meet 
specifications, and not pay the contractor until the product or service is correctly 
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delivered, it is preferable to get the product on time. The Government can not simply 
ignore oversight of its fixed price contracts. 

3.4.6. Advantages/Disadvantages for Contractor 

Fixed price contracts have numerous advantages for the contractor. If bid 
properly and managed efficiently, there is potential for higher contractor profits than 
the typical 7-10% range for cost reimbursement contracts. If the Government accepts 
the contractor's bid of $20,000 and it actually only costs the contractor $15,000 to 
perform, the contractor nets a 25% profit. On the other hand, the contractor assumes 
the risk of getting the work done for the price bid, and if it costs the contractor 
$22,000 to produce the product or service, the contractor loses money. There is a high 
cost of error for the contractor, particularly if the contractor underestimates the 
technical difficulty of the work. 

Fixed price contracts also have the advantage of minimum government control and 
oversight, and involve fewer administrative costs for the contractor. On the other hand, 
the contractor has to be vigilant in initiating and substantiating change claims. If, for 
example, the site conditions vary from those specified or presumed in the contract, the 
contractor must ensure that a cost adjustment is made to account for those differing 
conditions. 

3.4.7 Other Aspects 

As stated above, the fixed price of the contract or of a particular item in the 
contract is not subject to adjustment by reason of actual contractor costs. The following 
situations are examples of ones which might cause the price(s) to be adjusted: 

(1) defective workmanship or material; 

(2) latent defects; 

(3) defective pricing data; 

(4) assessment of liquidated damages; 

(5) variations in quantity in excess of those permitted by the contract; 

(6) partial or complete termination of the contract. 

If any of these situations occurs, the Contracting Officer may have to modify the 
contract to reflect a change in the firm fixed price. 

3.5 Cost-Reimbursement Contracts 

Cost-reimbursement contracts are exactly what they state: the Government 
agrees to reimburse the contractor's cost of performance. 

3.5.1 Cost Reimbursement Contract Types 

There are five (5) different types of fee (profit) structures which are used with 
cost-reimbursement contracts. This include cost-only, cost plus fixed fee, cost plus 
award fee, cost plus incentive fee, and cost sharing contracts. The three (3) described 
below are generally used at EPA: 
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(1) Cost Contract - With this type, the contractor receives no fee at all. 
Generally, such contracts are awarded primarily to educational institutions 
and other nonprofit organizations. They may also be appropriate for 
research and development work or for facilities contracts. 

(2) Cost-Plus-Fixed-Fee (CPFF) - This is the most prevalent type of 
cost-reimbursement contract awarded in this Agency. Under this 
arrangement, the contractor is paid a negotiated fee that is fixed at the 
inception of the contract. The amount of fee does not vary with actual cost, 
but stays fixed unless adjusted as a result of changes in the work to be 
performed. 

(3) Cost-Plus-Award-Fee (CPAF) - A CPAF contract provides for a fee 
consisting of 1) a fixed base amount, and 2) an award pool, the amount of 
which awarded is based upon a subjective, judgmental evaluation by the 
Government of the contractor's performance. Areas such as quality, 
timeliness, ingenuity, and cost effectiveness are evaluated by EPA in 
accordance with established criteria. The amount of award fee to be paid is 
decided at stated intervals (usually every quarter or trimester) during 
contract performance. The overall objective is to motivate the contractor in 
a positive way to improve poor performance or to continue good 
performance. This type of contract is considered for use when the expected 
effort is anticipated to exceed $5 million and a cost-reimbursement contract 
has been selected. However, it may be used for contracts of any dollar value. 
Most Superfund cleanup contracts are CPAF contracts. 

3.5.2 Forms of Cost-Reimbursement Contracts 

Cost-reimbursement contracts of any of the types listed above can be structured 
in one of two basic forms: 

(1) The completion form is one which describes the scope of work to be done as 
a clearly defined task or job with a definite goal or target expressed and with 
a specific end-product required. This contract form normally requires the 
contractor to complete and deliver the specified end-product (such as, a 
final report of an analysis) as a condition for payment of the entire fixed fee 
established for completing the work. The contractor is expected to complete 
the work within the negotiated estimated cost. However, in the event the 
work cannot be completed within the estimated cost, the Government may 
elect to continue the work provided it increases the estimated cost. The 
contractor then must complete the work at no additional fee. 

(2) The term form lleyel of effort) contract is one which describes the scope of 
work to be done in general terms and which obligates the contractor to devote 
a specified level of effort for a stated period of time. Under this form, the 
fixed fee is payable at the end of the agreed-upon period of time provided the 
contractor has exerted the level of effort specified in the contract in 
performing the work called for, and such performance is considered 
satisfactory by the Government. Extensions in periods of performance or 
requirements for additional levels of effort are new acquisitions and involve 
new fee and cost arrangements as well as adequate justification for other 
than full and open competition or sole source awards. 
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The completion form of contract, because of differences in obligation assumed by 
the contractor, is generally preferred over the term form. Under a completion form 
contract, prospective contractors are reasonably expected to complete all of the work 
called for by the Statement of Work within the estimated cost. 

3.5.3. When Used 

The Contracting Officer will award a cost-reimbursement type contract when the 
estimate of total costs negotiated is believed to be reasonable under the circumstances, 
but because of the degree of uncertainties involved, a fixed-price arrangement is not 
feasible. In this situation, the Government assumes the risk, and pays the contractor the 
actual allowable costs incurred in the performance of the contract, up to the estimate of 
total costs established at the time of negotiation. Beyond this amount, the contractor will 
not be reimbursed and is required to stop work unless additional funds are provided and 
continued work is authorized by the Contracting Officer. The contractor must have, or 
establish, an accounting system that is acceptable to the Agency before being awarded a 
cost-reimbursement contract. 

Cost-reimbursement contracts are appropriate for research and development 
activities (such as development of computer systems) where it is difficult if not 
impossible to know in advance exactly what will need to be done, or how much it will cost 
to do it.. 

3.5.4. Issuance of Work 

Many EPA cost-reimbursement term form contracts are what are called "mission 
contracts" discussed later in this chapter on page 13, and are very large, multi-year 
contracts involving numerous rather broadly defined tasks. The contract is "definitized" 
by means of issuing specific work assignments, which are, in turn, managed by Work 
Assignment Managers. 

3.5.5 Government Responsibilities 

The Government has major responsibility for definitizing the cost
reimbursement contract, as well as for providing technical direction and oversight. The 
Government role in cost-reimbursement contracts requires a high degree of 
involvement, and continuous evaluation of the status of work in progress. 

The basic obligation of the Government under a cost-reimbursement contract is 
to make payment to the contractor for the costs incurred during performance, plus 
whatever amount of fee has been negotiated or awarded. The Contracting Officer must 
determine the allowable costs in accordance with the principles set forth in FAR Part 
31. Specific types of costs are unallowable in these regulations, such as interest on 
borrowing, bad debts, entertainment, advertising costs unless need arises under the 
contract, fines and penalties from violations of Federal, state or local laws, etc .. 

Under these principles, the Government also will pay the contractor only if the 
costs claimed are reasonable and allocable. Reasonable costs are those of an amount and 
type that would be incurred by an ordinarily prudent business person in a competitive 
business, and must be consistent with the contractor's normal operating practices. 
Allocable costs include 1) direct costs or expenses incurred specifically for 
performance on that contract, and 2) a portion of indirect costs, which are expenses 
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which cannot be assigned directly to a specific contract but which benefit the contract 
indirectly. 

Under a CPFF Contract, the contractor is paid a portion of the fixed fee with each 
voucher until 85 percent of the fee has been paid. The remaining 15 percent of fee, or 
$100,000, whichever is less, is withheld by the Agency until the final voucher is paid. 
This amount is also withheld from the base fee amount of a CPAF contract. 

3.5.5 Contractor Responsibilities 

The contractor under cost-reimbursement contracts is not required to provide a 
finished product meeting clearly defined specifications in order to get paid. The 
contractor is only requirec.t to use the contractor's "best efforts" to provide the desired 
performance. With term-form contracts, if the contractor's best efforts do not deliver 
the desired performance, the contractor is not penalized. If fact, the contractor gets paid 
even if the work has to be redone. In term-form contracts, the contractor's basic 
obligation is simply to deliver the hours of work bid up to the contract ceiling. The only 
time the contractor doesn't get paid under cost reimbursement contracts is if the 
government can prove a clear case of fraud or deliberate ignoring of government 
technical direction. That is why continuous government monitoring is so important, so 
that appropriate technical direction can be given to guide the contractor's efforts toward 
project completion. 

In completion-form contracts, however, the contractor is expected to delivery 
the specified end-product within the estimated cost, and failure to do so can result in 
reduction of fee and completion of work at no additional fee. 

3.5.6. Advantages/Disadvantages for Government 

Cost-reimbursement contracts provide the Government the major advantages of 
flexibility and maximum control. The Government is not bound to a rigid set of 
specifications or tightly defined statement of work necessary in a fixed price contract. 
Rather, since the statement of work generally has such broad task areas, the Government 
can assign work as it needs it in the form of specific work assignments under the broad 
tasks. This permits the Government to adjust the contract work to meet its needs as 
these needs become defined. In addition, the Government can modify the work assignment 
to redirect the work. 

If the contract is an award-fee contract, the Government has the additional 
advantage of being able to reward good contractor performance, increasing the 
contractor's incentive to perform at a higher level. 

There are, however, disadvantages. The Government not only assumes all of the 
cost risks in cost-reimbursement contracts, but there are other disadvantages as well. 
A far greater administrative burden is placed upon the Government in a cost
reimbursement arrangement. Costs must be audited, at a minimum, once before final 
payment, and a determination must be made that all costs claimed are allowable, 
allocable, and reasonable. (See Chapter 11 for further details.) 

Many times, individual vouchers may be audited. Frequent financial monitoring 
is also required. Administration is even further complicated if Government property is 
involved (see Chapter 11 ). If the contract is an award-fee contract, periodic contractor 
evaluations are required to administer the award fee process, which can be time
consuming. 
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Further, there is less incentive afforded the contractor to control costs or to 
improve performance, unless the award fee form is used. Because of these 
disadvantages, cost-reimbursement contracts should be used only when necessary and 
when conditions warrant. 

3.5.6. Advantages/Disadvantages for Contractor 

The cost-reimbursement contract has the advantage of sheltering the contractor 
from risk. The contractor gets paid even if the contractor fails to complete the work 
within the desired time frame or cost estimate. In term-form contracts, the contractor 
is paid for time spent (best efforts), not for work completed or products delivered. On 
the other hand, the contractor may have to settle for a lower fee or profit as a result of 
the lower risks involved. In addition, the administrative costs (recordkeeping, 
reporting, etc.) associated with cost-reimbursement contracts are much higher, and 
there is a great deal more government control and involvement. The contractor must be 
able and willing to be responsive to changing government needs and technical direction. 

If the contract is an award-fee contract, the contractor has the possibility of 
earning a higher fee as a reward for good management and performance. However, the 
award fee process subjects the contractor to periodic formal evaluation, imposing an 
increased burden on the contractor to "prove itself". In addition, the award fee may be 
adversely affected by the quality of Government· monitoring and technical direction. If 
Government staff only documents deficiences and failss to adequately document good 
performance in the performance appraisal process, the contractor may not obtain the 
award it deserves. 

3.6 Time-and-Materials Contracts 

The time-and-materials (T&M) type of contract provides for the procurement of 
supplies or services on the basis of (1) direct labor hours at specified fixed hourly 
rates (rates include wages, overhead, general and administrative expense, and profit), 
and (2) material at cost, and, where appropriate, material handling costs as a part of 
material costs. Material handling costs may include indirect costs not included in the 
labor rates, including general and administrative expense. A variation on the time-and
materials contract is one where fixed rates for equipment are used as well as fixed rates 
for labor. 

3.6.1 When Used 

This type of contract is usually used in the procurement of (1) engineering and 
design services, (2) repair, maintenance, or overhaul work; and (3) work to be 
performed in emergency situations (e.g., Superfund cleanups). 

Time and materials contracts should be used only where it is not possible at the 
time of placing the contract to estimate the extent or duration of the work or to 
anticipate costs with any reasonable degree of accuracy. Particular care should be 
exercised in the use of this type of contract since its nature does not encourage effective 
cost control. Thus, it is essential that a T&M contract be used only where provision is 
made for adequate controls, including appropriate surveillance by EPA personnel during 
performance to give reasonable assurance that inefficient or wasteful methods are not 
being used. 
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3.6.2. Issuance of Work 

Work is generally ordered by an ordering officer in the form of a delivery order. 
(See Optional Form 347 on page 67.) 

3.6.3. Government Responsibilities 

The basic responsibility of the Government is to pay the contractor for services 
rendered, up to the negotiated ceiling amount. Because there is absolutely no incentive 
for the contractor to control costs under this contract type, continuous Government 
surveillance is required to ensure that the services provided are being effectively and 
efficiently managed, and that materials provided are being provided at a reasonable cost. 

3.6.4. Contractor Responsibilities 

The contractor's prime responsibility is to deliver the labor hours and materials 
ordered, up to the specified ceiling amount. The contractor does not guarantee its 
performance to produce any particular end product. 

3.6.5. Advantages/Disadvantages for Government 

Time and materials contracts are useful because of the flexibility and control 
they offer. Work can be ordered when and as needed; changes within the scope are easily 
made to adjust to changing situations. Only labor rates and the contract ceiling are fixed. 

On the other hand, time and materials contracts do not afford the contractor any 
positive profit incentive to control the cost of materials or to manage its labor force 
effectively. Since it does not encourage effective cost control, it requires almost 
constant Government surveillance. It should be used only after the Contracting Officer 
determines that no other type of contract will suitably serve. It sometimes requires the 
daily acceptance of charges by Government personnel, who must monitor performance to 
ensure that charges are appropriate for the work performed. 

3.6.6. Advantages/Disadvantages for Contractor 

The T&M contract is advantageous from the contractor's point of view because of 
the minimal cost risk involved and the potential to maximize profits. However, the 
contractor is subject to continuous government surveillance during performance, and 
there are high administrative costs associated with the government technical and 
financial monitoring. 

3.7 Labor-Hour Contracts 

The labor-hour type of contract is very similar to the time-and-materials type 
of contract, except that materials will not be supplied. The contractor is reimbursed 
strictly on the basis of hours worked at the fixed labor rates specified in the contract. 
Handout 3-9 on page 57 illustrates the problems potentially associated with labor-hour 
(or time and materials) contracts. Since the contractor is reimbursed at a fixed rate for 
labor falling within a particular category, the contractor has a high incentive to use 
lower-paid and thus less experienced employees on a particular job, since the 
contractor's profit margin on the lower-paid employee may be substantially higher. 
This can work to the government's disadvantage. 
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3.8 Indefinite Delivery/Indefinite Quantity Contracts 

One of the following indefinite delivery type contracts may be used for 
procurement where the exact time or place of delivery, or quantity to be delivered, is 
not known at time of contracting. 

(1) Definite Quantity Contracts. This type of contract provides for a 
definite quantity of specified supplies or for the performance of specified 
services for a fixed period. Deliveries or performance occur at designated 
locations upon order by EPA. This type of contract is particularly suitable 
for use where it is known in advance that a definite quantity of supplies or 
services will be required during a specified period and is regularly 
avaiiable or will be available after a short lead time. 

(2) Beguirements Contracts. This type of contract provides for filling all 
actual purchase requirements of specific supplies or services during a 
contract period with deliveries to be scheduled by the placement of orders to 
the contractor. All Agency requirements for the supplies or services 
covered by this type of contract must be ordered from that contractor, and 
cannot be procured through any other contracts. (This restriction does not 
apply to the other two types of indefinite delivery contracts.) 

A realistic estimate of total quantity to be ordered throughout the contract 
period is stated for the information of prospective contractors. However, 
the Government is not bound by the estimate set forth. The estimate may be 
obtained from the records of previous requirements and consumption, or by 
other means. The contract states the maximum limit of the contractor's 
obligation to deliver and appropriate provisions limiting the Government's 
obligation to order. It may also specify the maximum quantities which may 
be ordered under each individual order during a specified period of time. 
Similarly, when small orders are anticipated, the contract may specify the 
minimum quantities to be ordered. Funds are obligated by each order and not 
by the contract itself. 

A requirements contract may be used for procurement when it is impossible 
to determine in advance the precise quantities of the supplies or services 
that will be needed by EPA during a definite period of time. Advantages to the 
government of this type of contract are: 

(1) flexibility with respect to both quantities and delivery scheduling; 

(2) supplies or services need be ordered only after actual need has 
materialized. 

Generally, the requirements contract is appropriate for use when the item 
or service is commercially available and when a recurring need is 
anticipated. 

(3) Indefinite Quantity Contracts. The indefinite quantity type of contract 
provides for the furnishing of an indefinite quantity of specified supplies or 
services, with deliveries to be scheduled by the placement of orders to the 
contractor. The contract provides that the Government will order a stated 
minimum quantity of the supplies or services and that the contractor will 
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furnish the minimum and any additional quantities not exceeding a stated 
maximum .. 

The maximum quantity (or amount expressed in dollars) should represent 
the Government's best estimate of potential usage. In appropriate cases the 
maximum may be raised during the contract period, if justification for 
using other. than full and open competition exists. The minimum must be 
more than a nominal quantity; yet it should not exceed the amount which is 
fairly certain to be ordered. The common practice is for the first order to 
be for the minimum quantity, and placed simultaneously with contract 
award. EPA Form 1900-8 (see form on page 71), Optional Form 347 or 
another form approved by EPA may be used in placing orders. Some 
contracts of this type also stipulate minimum and maximum quantities 
applicable to each order. 

3.8.1. When Used 

An indefinite quantity contract may be used where it is impossible to determine 
in advance the precise quantities of the supplies or services that will be needed by EPA 
during a definite period of time and it is not advisable for the Agency to commit itself for 
more than a minimum quantity. 

Traditionally, fixed-price or fixed-rate arrangements have been used in 
indefinite quantity contracts. In such cases the solicitation provides for fixed amounts 
per item specified, and evaluation of proposals for award is based on respective offerers' 
bid prices per item times the maximum quantity. Other forms of pricing arrangements 
may be used. These methods include: (i) fixed loaded labor rates in the time-and
material or labor-hour mode and (ii) cost-reimbursement. 

3.8.2. Issuance of Work 

Work is ordered through the issuance of delivery orders. 

3.8.3. Advantages/Disadvantages for Government 

If time-and-materials or labor-hour pricing arrangements are used, the 
indefinite quantity contract has the same disadvantages as those types of contracts. 
Therefore, it is essential that adequate Government surveillance be performed at all 
times. 

There are, however, certain advantages to the indefinite quantity type which 
make it attractive to the government in some situations. These are: 

(1) discrete funding with each order; 

(2) flexibility with respect to both quantities and delivery scheduling; 

(3) placing orders only as the need arises; 
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(4) flexibility in the types of pricing arrangements selected for use; and 

(5) the Government's legal obligation is limited to contract minimums and 
delivery orders as issued. 
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3.8.4. Advantages/Disadvantages for Contractor 

These contracts have the advantage of guaranteeing that the Government will 
order a specified minimum quantity of product or services. They also provide the 
contractor with the potential of maximizing profits, particularly if time and material or 
labor-hour arrangements are used. 

The disadvantages from the contractor's standpoint are also major, however. The 
contractor has no control over the scheduling of orders, and must respond promptly 
when orders are placed. The contractor must always "be prepared." In addition, there is 
no guarantee that the Government will order more than the required minimum quantity. 
So the contractor has to stay prepared but may not be requested to deliver. This can be 
costly, and it is hard for the contractor to plan effective resource allocation. There is 
also likely to be a high degree of Government surveillance, and the contracts require a 
high degree of management involvement on the part of the contractor. 

3.9 Letter Contracts 

A letter contract is a written preliminary contract that authorizes the contractor 
to begin work immediately, before negotiations have been completed and a definitive 
contract awarded. It is used only when the supplies or services are so urgently needed 
that the Government's interests demand that the contractor be given a binding 
commitment to commence performance, e.g., in Superfund cleanups to procure 
emergency response services from local contractors. 

A letter contract must contain a maximum liability of the Government to cover 
the estimated amount necessary to cover the contractor's efforts before the contract is 
definitized (negotiated and converted to another type of contract). This liability must 
not exceed 50 percent of the estimated cost of the definitive contract. Definitization of 
the contract must occur within 180 days after the date of the letter contract or before 
completion of 40 percent of the work to be performed, whichever occurs first. 

3.10 Major Procurement Classes 

From the standpoint of contract administration and its complexities, an 
alternative method of categorizing contracts and technical monitoring requirements is to 
classify them as mission contracts, non-mission contracts, and small purchase orders. 
This classification is useful because it distinguishes the relative size and complexity of 
the contract, the number of individuals involved in contract administration, and the 
scope of technical review required. 

(1) Mission Contracts are typically large, multi-year contracts 
characterized by broad statements of work. Performance is obtained by the 
issuance of individual work assignments (or in the case of indefinite 
delivery/indefinite quantity contracts, through the issuance of delivery 
orders.) That is, the contract is "definitized" through the issuance of work 
assignments or delivery orders. Page 63 is an example of a work 
assignment action request used for issuing work assignments. Page 67 
illustrates a sample delivery order form. 

Mission-type contracts usually involve at least two administrative levels. 
For example, LOE contracts are administered by a Project Officer, who 
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typically delegates the preparation and monitoring of work assignments to 
one or more Work Assignment Managers. For indefinite delivery/indefinite 
quantity contracts, the Delivery Order Officer or Administrative Delivery 
Order Officer may delegate the preparation and monitoring of delivery 
orders to one or more Delivery Order Project Officers. 

Some Superfund contracts have yet a third method of definitizing work, 
through the issuance of Technical Direction Memoranda (TDMs) or Technical 
Instruction Directives (TIDs). These are used to formalize the issuance of 
technical direction where the work assignment or delivery order is broad 
and requires further definition. A sample of a task directive is found on page 
69. 

(2) Small Purchase Orders are contracts used to procure products or 
services valued at $25,000 or less. Because of their scope and relative 
simplicity (most are fixed priced contracts), contract administration for 
small purchase orders is similarly simple. The Project Officer usually is 
the only program individual involved, the work is usually relatively well
defined and requires minimal oversight, and the period of performance is 
generally short. 

(3) Non-Mission or All Other Contracts. The balance of EPA contracts 
for the performance of work valued in excess of $25,000 are typically 
administratively simple, since they involve only one administrative layer, 
the Project or Ordering Officer. The ProjecVOrdering Officer handles all 
contract administration functions delegated by the Contracting Officer, 
regardless of contract type. 
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THE CONTRACT FUNDING PROCESS 
(Or, How We Get And Spend Money!) 

PCMD 9/89 

APPROPRIATION 
APPORTIONMENT 

ALLOTMENT 

COMMITMENT 

OBLIGATION 
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APPROPRIATED FUNDS 
LIMITS EST AB LISH ED BY CONGRESS 

Time Restrictions 

Limit The Time During Which Funds May 
Be Obligated Or Expended 

Subject-Matter Restrictions 

Limit the Use To Which Funds Can Be 
Put For Accomplishing Specific Purposes 
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THE LIFE OF AN APPROPRIATION 

- ANNUAL APPROPRIATIONS (6890200) 

May Be Obligated Only During The Fiscal Year 
Covered By the Appropriation Act. Unobligated/ 
Funds Are Lost To The Agency. E.g., EPA's S&E 
Appropriation} 

- MUL Tl-YEAR APPROPRIATIONS (689/00108) 

May Be Obligated During A Specified Period In 
Excess Of One Year, But May Not Be Obligated 
After The Life Of The Funding. (These Are Usually 
Two-Year Appropriations, E.g., EPA's R&D And 
AC&C Appropriations. R&D's Number Is 689/00107.} 
However, These Funds Must Be Recertified When 
Using A Prior Year Account Number. 

- NO-YEAR APPROPRIATIONS (68/20X8145) 

Are "On-Going" Funds And May Be Obligated 
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Until The Appropriation Is Exhausted. Funds Not 
Obligated Remain With The Agency And Do Not 
Lapse Back To The Treasury. (E.g., EPA's Superfund 
Appropriation}. However, These Funds Must Be 
Recertified When Using A Prior Year Account Number. 
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BONA FIDE NEED RULE 

GAO DEFINITION 

A Fiscal Year Appropriation May Be 
Obligated Only To Meet A Legitimate 
Or Bona Fide Need Arising In The Fiscal 
Year For Which The Appropriation Is 
Available. 

Issue: This Rule Comes Into Play When 
You Have End Of Year Funds That You 
Either Must Obligate Or Lose. 
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TYPES OF SERVICES 

1. SEVERABLE SERVICES: 

PCMD 9189 

Performance Must Be A Bona Fide Need For The 
Time Period In Which It Occurs. Hours Of Service 
Can Only Be Charged To, And Consumed In, The 
Fiscal Year In Which The Need Arises. 

Deliverable Is Always A Service (Not A Product, 
Even When It Appears To Be A Product) For A 
Specified Time Period. Service Must Stop At The 
End Of The Fiscal Year, Regardless Of The Stage 
Of Project Completion. Option Years Exercised 
Must Spend Option Year Hours And Funds. 

Typical Examples Are All Term Form (Level Of Effort) 
Contracts, Some Labor-Hour And Time & Materials 
Contracts. 
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RULES FOR SEVERABLE 
SERVICE C·ONTRACTS 

(All Term Form [LOE's], Some Labor/Hour, Time & Materials Contracts) 

1. All Hours Within Contract Period (Base 
And Each Option) Must Be Ordered And 
Completed Within The Contract Period 
Charged. 

2. Work Assignments Must End Concurrently 
With Expiration Of The Charged Contract 
Period. Uncompleted Or Further Efforts 
Must Be Issued Under New Work Assignments 
Charged To The Subsequent Contract 
Period (Fiscal Vear Appropriation). 

3. Contract Performance Periods Must Be 
Established Consistent With The Period 
Of The Appropriation Encumbered (Base 
And Each Option Vear). 

4. The Contract Base And Each Option Period 
Are Separate And Distinct. Hours Not 
Ordered At The End Of Each Period Are Not 
Available For Use In Subsequent Contract 
Periods. Can Transfer Unexpended Funds To 
Subsequent Period If Appropriation Extends. 
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TYPES OF SERVICES 

2. NONSEVERABLE SERVICES: 

PCMD 9/89 

Performance Can Not Be Segmented. The Service 
Is Integral To Providing An End-Product. To 
Discontinue The Effort Based On Passage Of Time 
Alone Would Deny EPA The End Product Deliverable 
Which EPA Contracted For. The Bona Fide Need 
Arises At The Time The Product Is Ordered (I.e., 
When Funds Are Obligated). Effort May Continue 
Regardless Of Fiscal Year Boundaries To Enable 
Completion Of The Product Deliverable. 

E.g., Completion-Type Contracts, Most Time & 
Material Contracts, Most Labor-Hour Contracts, 
Most ID/IQ Contracts. 
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RULES FOR NONSEVERABLE 
SERVICE CONTRACTS 

(Fixed Price Or Cost-Reimbursement Completion 
Form Contracts) 

1. Effort May Cross Fiscal Years. Prior Fiscal Year Funds 
May Be Used To Pay For Tasks Completed In 
Subsequent Fiscal Year, So Long As All Funds Were 
Obligated During Fiscal Year When Task Was Initiated. 
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ANNUAL APPROPRIATION 
EXAMPLE (6810200) 
(E.G., FY 91 SALARIES & EXPENSES) 

1. TERM FORM (LEVEL OF EFFORT): Must Obligate 
FY 91 Funds And Complete Performance In FY 1991. 
May Sometimes Deobligate Excess Funds & 
Reobligate To Other Contract That Can Complete 
Performance/Spend Funds During FY 1991. 

2. COMPLETION FORM: Must Obligate FY 91 Funds 
In FY 1991, But Performance May Extend Beyond 
FY 1991. Excess Funds May Be Deobligated 

And Reobligated In FY 1991 Only. 

3. INDEFINITE QUANTITY: Nature Of Delivery Order 
Governs. If Work Statement Is Severable, Then #1 
Above Applies. If Nonseverable, Then #2 Above 
Applies. Delivery Orders Must Be Issued Within 
Specified Contract Period, But Normally Contract 
Terms Allow Performance To Go Beyond The 
Contract Period Of Performance. 
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MULTI-YEAR APPROPRIATIONS 
EXAMPLE (681/20108) 

(E.G., A.C.&C., R&D Appropriations) 

1. TERM FORM (LEVEL OF EFFORT): Must Obligate FY 
91/92 Funds In FY 1991, Unless The Comptroller Grants 
A Carryover Allowance (Re-Certification). Funds Must 
Be Expended And Performance Completed By End 
Of FY 92. 

2. COMPLETION FORM: Must Obligate FY 91/92 Funds 
In FY 1991 Unless The Comptoller Grants A Carryover 
Allowance, But Performance May Extend Into Later Years. 
Or Until End Product {Deliverable) Is Completed And 
Accepted. 

3. INDEFINITE QUANTITY: Nature Of Delivery Order 
Governs. If Work Statement Is Severable, Then #1 Above 
Applies. If Nonseverable, Then #2 Above Applies. All 
Delivery Orders Must Be Issued Within Specified Contract 
Period. Normally Contract Terms Allow Performance To 
Go Beyond The Contract Period Of Issuance. 
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NO-YEAR APPROPRIATION 
EXAMPLE (68/20X8145) 

(E.G., Superfund Appropriation) 

1. TERM FORM (LEVEL OF EFFORT): Must Obligate FY 
91 Account Funds In FY 1991, Unless Comptroller Grants 
Carryover Allowance {Recertification). Must Complete 
Performance Within Existing Contract Period, But 
Otherwise Is No Limitation On Year Of Expenditure. May 
Deobligate Excess Funds. Need To Recertify Funds From 
One Year To Next Due To EPA Policy. 

2. COMPLETION FORM: Must Obligate FY 91 Funds In 
FY 1991 Unless Obtain Carryover Allowance, But 
Performance May Extend Into Later Years. May 
Deobligate And Reobligate Excess Funds Subject To 
Need To Recertify. 

3. INDEFINITE QUANTITY: Nature Of Delivery Order 
Governs. If Work Statement Is Severable, Then #1 Above 
Applies. ~f Nonseverable, Then #2 Above Applies. All 
Delivery Orders Must Be Issued Within Specified Contract 
Period. Normally Contract Terms Allow Performance To 
Go Beyond The Contract Period Of Issuance. 
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CONTRACTS FUNDED FROM MULTIPLE 
APPROPRIATIONS 

The Director, Financial Management Division, Must 
Approve The Project Officer's Rationale For Allocating 
Costs Among Appropriations When: 

1. Any Proposed Contract Will Be Funded From More 
Than One Appropriation And Will Have Neither 
Delivery Orders Nor Work Assignments, 

OR 

2. Any Specific Work Assignment Or Delivery Order 
Will Be Funded From More Than One Appropriation. 

4-12 100 



RATIONALE FOR MULTIPLE APPROPRIATIONS 
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Rationale Must State: 

- The Contract Number 

- The Work Assignment Or Delivery Order 
Number (If Applicable) 

- Each Appropriation Number 

- The Allocation Method Proposed 

- The Basis For Use Of Such Methodology 

The Director, FMD, Must Approve The Rationale 
Before The Contract Can Be Awarded Or The Work 
Assignment Or Delivery Order Can Be Issued. 
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Chapter 4 
CONTRACT FUNDING 

Contract funding is a complex issue which is fully understood by surprisingly 
few people. Rules apply as to which contracts can be incrementally funded. This chapter 
will attempt to explore these issues with the intent of making them less complex for 
Project Officers and other personnel outside the contracting and budgetary fields. The 
rules on contract funding are as applicable during contract administration as they are 
during the pre-award phase of a contract. 

4.1 The Appropriations and Contract Funding Process 

Funding for EPA contracts results from a Congressional appropriation. Public 
funds may not be used for the acquisition of supplies and services without authorization 
from Congress. The Agency's proposed budget is presented to Congress well in advance of 
the fiscal year for which it is proposed. It is reviewed by both the House and the Senate, 
defended by Agency officials, and must be approved by both Appropriations Committees 
before it is passed into law. 

EPA may spend its appropriated funds in line with its budget, and commit its 
funds to carry out the budgeted projects, including contracts. The particular program 
(e.g., Superfund) "commits" its funds to specific contracts; PCMD contracting officers 
in turn have the authority to "obligate" those committed funds through the signing of 
contracts on behalf of EPA. 

4.2 Types of Appropriations 

Congress establishes limits on the use of appropriated funds, which are either 
time restrictions, subject-matter restrictions, or both. Time restrictions limit the 
time during which funds may be obligated or expended. Subject matter restrictions 
limit the use to which money can be put for accomplishing specific purposes, such as a 
program or project. 

Annual appropriations (one-year funds) may be obligated only during the fiscal 
year covered by the Appropriation Act. Thus, any unobligated funds are lost to the 
Agency. Multiple-year appropriations, such as two-year appropriations, may be 
obligated within a specified period in excess of one year, but may not be obligated after 
the life of the funding. "No year" funds are "continuing" funds, under which obligatipns 
may be made without time restrictions until the appropriation is exhausted. 

EPA currently has several appropriations against which contracts may be 
charged: 
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(1) Annual Appropriations. Funds appropriated under the Salaries and 
Expenses (S&E) Appropriation currently last for only one year. Funds not 
obligated during the fiscal year revert back to the Treasury. Contracts 
typically charged to this appropriation are generally administrative in 
nature, i.e., janitorial services, landscaping services, or economic 
consultants. The S&E appropriation number for FY 91 is 6810200 (FY92 
would be 6820200, etc.) and must appear on all procurements requests. 
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(2) Multi-Year Appropriations. Funds appropriated under the Abatement, 
Control and Compliance {A,C&C) Appropriation are available for two years; 
funds not obligated the first year are "carried over" into the second year. 
The Office of the Comptroller issues "carryover" allowances the second year. 
Carryover funds may also be reprogrammed (moved from one account to 
another), subject to the same restrictions as new authority. Contracts funded 
under this appropriation are generally program-related, i.e., contracts to 
perform laboratory analyses of water or hazardous waste materials, or 
contracts to perform environmental impact studies. The AC&C appropriation 
number for FY 91/92 is 681/20108; for FY 92/93 would be 682/30108, 
etc. The number "68" is EPA's designated number. 

(3) Research and Development (R&D} Appropriation. These funds are also 
available for two years. The Office of Research and Development manages 
most of this appropriation and issues a variety of research grants and 
contracts under its aegis. The R&D appropriation number for FY 91/92 is 
681/20107. Other organizations may also have two-year appropriations. 

(4) No-Year Appropriations. The Superfund Appropriation is a "no-year" 
appropriation; the funds are available until obligated and do not lapse back to 
Treasury. The majority of the Superfund appropriation is managed by the 
Office of Solid Waste and Emergency Response. Contracts are issued for a 
variety of purposes, including laboratory analyses, cleanup of hazardous 
waste, and construction of containment facilities. The Superfund 
appropriation number is 68-20X8145. This number remains constant 
throughout the life of the appropriation. · 

(5) .Qlha(. There are a number of other appropriations which are smaller than 
those mentioned above, are specified for much narrower purposes, and are 
usually managed by a single office, e.g., Building and Facilities funds for 
construction work. 

4.3 Bona Fide Need Rule 

The general rule for lawfully obligating a fiscal year appropriation is that the 
supplies or services are intended to serve a bona fide need of the fiscal year for which 
the appropriation was made. This rule has particular application in the contract 
administration phase, as it may limit the carryover of funding and hours into option 
periods in certain types of contracts. 

The main question to be answered, if the contract is for services, is whether the 
services can be classified as severable or non-severable. These terms, as they apply to 
the bona fide need question, are defined as follows: 
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(1) Non-Severable - a contract is non-severable if the required perfor
mance is such that it cannot be segmented on the basis of time. The 
performance required focuses on completion of the required work rather 
than providing effort over a period of time. Generally, non-severable 
contracts tend to involve non-repetitive services or products where there is 
a definitive workscope which cannot be fragmented by time periods. A 
completion form of cost-reimbursement contract is non-severable, e.g., 
providing registration services for a specific event Fixed price contracts 
are also generally non-severable. (However, fixed price orders placed 
under indefinite quantity/indefinite delivery form contracts may be 
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severable, as in the case of janitorial services.), An example of non
severable service contract would be a requirement for an economic analysis 
of a specific industry affected by a proposed EPA regulation. 

Under a non-severable contract, appropriations available for the year in 
which the contract is executed may be used to fund the entire performance, 
even though delivery or performance may continue into a later fiscal year in 
which the appropriated funds are not available. This is true because a bona 
fide need exists during the fiscal year in which the contract is awarded and 
funds are available for obligation. 

(2) Severable - a contract 1s severable when the required performance 
reflects a direct relationship to specific time period(s) and performance can 
be identified only as a bona fide need for the time period in which it occurs. 
Severable contracts tend to involve repetitive or routine continuing 
services, and are defined in terms of hours and not end product. They tend to 
have a general workscope. A general rule of thumb is: If the contract 
requires performance of services throughout a period of time rather than by 
a certain date, there is a good likelihood that it is severable. Severable 
contracts continue over a time period as opposed to a single job arrangement. 
Services provided under cost reimbursement, term form (LOE) contracts 
are defined as severable. An example of severable services is a contract 
calling for general policy support in the area of CERCLA Enforcement where 
work assignments are to be issued during contract performance which 
describe specific tasks to be performed, such as gathering all EPA costs on a 
particular hazardous waste site for recovery against the responsible party. 

Under a severable contract, the period of the contract must be consistent 
with the period for which the funds are available, and hours or services 
must be expended during the period of availability. In other words, a 
contract for severable services funded with a 2-year appropriation can have 
a base period only as long as the availability of the appropriation. (See 
paragraph (e), below for an example of this rule.) Other restrictions 
applicable to severable service contracts, including term form, level-of
effort contracts are listed below: 

{a) .QQmpletion of Existing Work. All hours available within a given 
contract period of performance must be used within that period or 
they are lost. Work assignments which task specific directions 
and/or order hours of effort must be issued and completed within the 
same contract period to be construed as valid charges to the 
appropriation of that period. 

{b) Issuance of New Work. New work assignments to conclude efforts 
initiated under work assignments from a previous contract period 
{base period or an option period) must be issued so that funds and 
hours available in the new period are charged for the work 
accomplished during that subsequent period. 

(c) Options. Performance beyond the contract base period may be 
accomplished by the use of options. The exercise of options originally 
evaluated at the solicitation stage and priced in contracts is not 
considered to be new procurement. As such, follow-on work 
assignments for work begun in the previous contract period may 
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begin with the issuance of a new work assignment concurrent with 
the effective date of the option period. Cost-reimbursement term 
contracts may include a provision stating that, when an option to 
extend the contract term is exercised, work assignments initiated in a 
previous period but not completed are extended into the option period. 

The provision must clearly state that hours performed and costs 
incurred during the option period are charged to that option period. 
Work assignments must have a specific completion date and if this 
date extends into the option period, the work assignment must refer 
to the provision discussed above. A modification may be issued by the 
Contracting Officer to existing contracts to incorporate the provision. 

(d} Extensions of Performance Period. Any extensions to the period of 
performance of a term form contract, i.e., to the base or any of the 
option periods of performance, is by regulation defined as new 
procurement. As such, extensions can only be accomplished through 
full and open competition procedures or through one of the seven (7) 
statutory exceptions to obtaining full and open competition. Each 
period of performance (base and each option) is separate and distinct 
and these procedures apply separately for extensions to each period. 
Work assignments for follow-on or new work may only be issued 
upon approval and execution of the extension. These work 
assignments may be issued concurrent with the effective date of any 
such contract modification. 

(e) Period of Performance. To ensure that obligations in each contract 
period of performance (base and each option) are proper, such 
periods of performance must be established consistent with the 
period of the appropriation(s). For example, the base period of the 
contract could extend from the date of award to the expiration date of a 
two-year appropriation. For a contract awarded October 1, 1985, or 
thereafter against a two-year appropriation, (e.g. FY 86/87), the 
base period could extend until September 30, 1987. 

A contract funded with the same appropriation and awarded on 
December 15, 1986 could also have a base period through September 
30, 1987. Option periods beyond this base period may also be 
established consistent with anticipated periods of future 
appropriations. However, considering pricing uncertainties beyond 
three years in the future, good contract management would strongly 
suggest that option periods beyond the base period be written for one 
year at a time. 

(f) Unexpended funds: Audits. The contract base and each option period 
of performance are separate and distinct. Hours not ordered and 
unexpended funds from expiring appropriations remaining at the end 
of each period are not available for use in the subsequent contract 
period. Funds from expiring appropriations should be deobligated to 
the extent they exceed the Government's liability. To definitively 
ascertain all actual allowable, allocable, and reasonable costs 
requires a final audit. Contracting Officers could order audits and 
close each year separately. It is generally more efficient to only 
order a single final audit after the conclusion of the last option 
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period. Normally, funds are deobligated only after settlement of the 
final contract audit, but may be deobligated earlier, provided that 
sufficient funds are left to provide for unforeseeable increases in cost 
that may result, e.g., from the application of final indirect cost rates. 
(See Section 4.8, below, for a discussion of deobligation of contract 
funds.} 

(g) No-Year Appropriations. Contract performance periods involving 
appropriations with indefinite obligation terms, commonly referred 
to as no-year funds or x-year appropriations, should be consistent 
with sound program and contract management needs. Contract periods 
(base and options) may be established for terms as long as these 
needs dictate. Generally, contract periods of up to three years 
approach the limit of sound contract management. Periods for more 
than three years must be approved by the Chief of the Contracting 
Office prior to issuance of the solicitation. 

Because of these restrictions on severable service contracts, Project Officers are 
encouraged to develop definitive Statements of Work that can be priced as either cost
reimbursement completion type or fixed-price completion contracts, which, as they 
constitute non-severable services, may cross fiscal years and be charged to the year in 
which the contract is executed. See Appendix 4A on page 113ff for a comptroller general 
decision and further discussion. 

4.4 Accounting Data 

Contract obligations carry with them certain accounting data which specifically 
identify them. These are: 

(1) Appropriation number - As described above, this number varies depending 
whether the appropriation is annual, multi-year or no-year. For example, 
the annual S&E appropriation number for FY88 was 6880200. 

(2) Account number - An account number is a 10-digit alpha/numeric identi
fication which classifies accounting data by organizational structure and 
program budget. 

(3) Document control number (DCN) - The OCN is a 6-digit serial number 
uniquely assigned to each commitment, and is recorded with each obligation 
made against that commitment. 

(4) Object Class - An object class is a code used to identify the kind of material 
or service to be obtained. It consists of four digits and is divided into two 
parts, i.e., a major object class (first two digits) and a sub-object class 
(last two digits}. 

(5) Amount - The amount of the obligation is to be shown in dollars and cents. 

Each EPA program office has an administrative staff member designated to assign 
and manage that office's funds. This individual records all commitments made and 
monitors the availability of program funds. This individual should be contacted to obtain 
the appropriate DCN number and verify all accounting data. 
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4.5 Selecting Appropriations to Fund Contracts and Distribution of Costs 
Among Source Appropriations 

Each time a work assignment, delivery order or contract without work 
assignments or delivery orders is funded, the office originating the action must decide 
which appropriation or appropriations will be the source of funds for that contract 
action. Certain rules apply to the selection process and to the distribution of costs among 
appropriations if more than one appropriation is used. 

a. Selecting Appropriations. Not all EPA appropriations are available to 
fund every type of contract action. To find out which appropriations are available to 
fund a given contract action, an office must first decide which object class should be 
assigned to the action. The Financial Management Division (Fiscal Policies and 
Procedures Branch) annually distributes an updated listing of object classes and 
definitions. (The object class is entered as part of the accounting data on procurement 
requests.) The office must then review the Budget Division's (Budget Formulation and 
Control Branch) listing of allowable object classes by appropriation to determine which 
appropriations are available to fund the particular contract action. Before the 
procurement request is sent forward to PCMD, an office originating a contract action 
must ensure, through their senior budget officer, that only allowable appropriations are 
used. 

b. Consistent Use of Appropriations. Generally, a single appropriation is 
chosen to fund each work assignment, delivery order, or contract without work 
assignments or delivery orders. The General Accounting Office has issued an opinion to 
EPA on the continued use of that appropriation, once selected, to the exclusion of any 
other source of funds. The basic rule, as stated in Resources Management Direction 
2510 {Planning and Budgeting), page 4-4 is: 

Where either of two appropriations may reasonably be construed as 
available for expenditures not specifically mentioned under either 
appropriation, the determination of the agency as to which of the two 
appropriations to use will not be questioned. However, once the election 
has been made, the continued use of the appropriation selected to the 
exclusion of any other for the same purpose is required, in the absence of 
changes in the appropriation acts ...... . 

Under this "pick and stick" rule, for example, EPA could not decide to fund a work 
assignment from the Research and Development appropriation and then subsequently 
propose to place additional funds on the same effort from the Abatement, Compliance and 
Control apppropriation. 

c. Distributing Costs Among Appropriations. Where a work assignment, 
delivery order or contract provides services or other benefits to more than one 
program, the costs (both obligations and disbursements) of that contract action may be 
charged to more than one appropriation. For example, a contract work assignment for 
entry of Agency financial data into the EPA finacial system provides services benefitting 
both the Superfund program, which is funded from the Superfund appropriation, and 
other Agency programs funded from the Salaries and Expenses appropriation. Data entry 
for Superfund could possibly have been separated out, and individual work assignments 
issue for each. However, EPA may combine the work under one work assignment, and 
fund it from both the "benefitting" appropriations if it is in the interest of government 
efficiency and cost-effectiveness to do so. 
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This situation is distinguishable from the circumstances described above, where 
a single appropriation had to be selected to fund the action. In the above case, the work 
was not divisible as to benefitting appropriation. 

If a work assignment, delivery order or contract benefits more than one 
appropriation, there are two options for charging costs to the respective appropriations. 
The option chosen for distributing the costs must be clearly stated as part of the 
procurement request. The two approaches are: 

i. Direct Charging. If there is a practical, cost-effective way of determining 
which portion of services are being performed for each Program, the costs should be 
directly identified as such. In the keypunching example, it may be feasible to separate 
Superfund processing from other work and to record the hours of contractor staff doing 
work benefitting each. Or for a work assignment to perform literature searches, the 
staff hours and computer user charges may be distinguishable as to the Program being 
serviced. 

ii. Allocation Methodologies. If direct charging is not feasible or not an accurate 
method of determining the costs to be charged to each source appropriation, the contract 
costs may be allocated to the appropriations. However, before PCMO will approve a 
procurement using an allocation methodology, the Director of EPA's Financial 
Management Division must approve the methodology. To request approval, the 
originating office must submit a copy of the procurement request and the statement of 
work to the Director, FMD, along with at least the following information: 

o Explanation of why direct charging of costs is not practical or would be less 
accurate than allocation methods; 

a Identification of the "statistic" proposed to be used to distribute the costs 
(e.g., the ratio of Superfund transactions to total transactions processed by the 
keypunching service, or ratio of Superfund FTEs to total FTEs in the office to 
which a contractor is providing services.); 

a Explanation of why the proposed ratio for distributing costs is the best 
indicator of benefit to the respective programs served; and 

o A statement indicating that the numerical ratios will be reviewed and 
updated, and the contract charging adjusted accordingly, by the end of each 
fiscal year. {See Contracts Management Manual Chapter 9 for additional 
information.) 

A signature block for the Director, FMD, must be included at the bottom of this 
inf or, nation. 

Once the allocation methodology is approved, the Project Officer is responsible 
for ensuring that the calculations are properly done, that the numerical averages are 
updated as needed (e.g., as transaction ratios change), and that the costs are properly 
allocated on the Project Officer Invoice Approval form or on the contract voucher. 

Allocation methodologies have typically been used for support type contracts that 
benefit both the Superfund Program and the other programs of the Agency, whose 
intramural expenses have traditionally been funded from the Salaries and Expenses 
appropriation. 
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NOTE: The requirement for FMD review of allocation methodologies applies only 
to use of more than one appropriation in the circumstances described above -- it does 
NOT apply when more than one account under a SINGLE appropriation funds a contract 
action. 

4.6 Voucher Payment. 

The Project Officer must provide on every invoice approval the accounts {and 
amounts) against which invoiced costs are to be charged. (See Chapter 11 for details.) 

The financial management office cannot pay contractor billings unless the account 
numbers and amounts to be charged to each account are clearly stated on the Project 
Officer approval. A Project Officer's failure to comply with these procedures will delay 
processing of payments and may result in an Agency violation of Prompt Payment Act 
requirements. 

4.7 Incremental Funding 

Incremental funding is defined as partial funding of a cost-reimbursement 
contract. It is used in situations where program offices do not have the full amount of 
funds available at the time of contract execution, but expect to have it later in the 
contract period. 

This type of funding can ~ be used under cost-reimbursement contracts. 
Under a fixed-price contract, the entire amount of the contract must be obligated at the 
time of contract award. Indefinite delivery/indefinite quantity contracts must obligate 
the entire contract minimum at award; thereafter, each delivery order must be fully 
funded at the time of issuance. 

Under an incrementally-funded contract, a contractor is required to perform 
only until the amount funded has been expended, not up to the entire negotiated estimated 
cost. For this reason, Project Officers must ensure that the amount of incremental 
funding made available is sufficient to keep the contractor working until the balance can 
be obligated. If the Government fails to provide the full amount of funds needed to 
complete the work, the contractor will cease to perform and is no longer liable for 
further work unless and until additional funding is made available. Contracts will not be 
awarded on an incrementally-funded basis unless there is a reasonable assurance that 
the entire estimated cost will be provided before the incremental funding is exhausted. 

4.8 Deobligation of Contract Funds 

Contract funds may only be deobligated by a Contracting Officer and only in 
certain situations. These are: 
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(1) Substitution of funding from one appropriation or account to another. In 
this case, the deobligation takes place concurrently with the obligation of an 
equal amount of funding with different accounting or appropriation data. 

(2) Deobljgation of unearned award fee after the Fee Determination Official 
awards the fee for a specific period. 

(3) Unexpended funds from expiring approprjatjons remaining at the end of each 
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contract period. (This is usually only done after an interim or final audit 
has been performed, unless a mutual agreement has been executed between 
the contractor and the Government to reduce the estimated cost for that 
period. When excess funds are deobligated before a final audit, the 
Contracting Officer must retain a certain amount to cover possible 
adjustments for indirect rate increases and other potential adjustments.) 

(4) Settlement of an jnterjm final audit on a particular contract period. This 
must be executed by bilateral contract modification or, if agreement cannot 
be reached, by a final decision of the Contracting Officer. 

(5) Termjnatjon for conyenjence of the Government (total or partial) where the 
remaining hours or costs are not needed. Settlement procedures require a 
final audit to determine the Government's actual liability. 

(6) Termination for default where the work has not been completed. All excess 
funds for uncompleted work will be deobligated. This may or may not 
require a final audit, depending upon the nature of the contract. Funds 
deolbigated as a result of a default termination may also be used on a 
successor contract which covers the same items or services. 

(7) Egujtable adjustment on certain change orders or supplemental agreements 
which result in a decrease to the contract cost or price. 

(8) Settlement of a final contract audit after the last option period has been 
completed and all actual costs are known, and determined to be allowable, 
allocable, and reasonable. If agreement cannot be reached on the total final 
cost, the Contracting Office will issue a final decision, subject to the 
"Disputes" clause of the contract {See Chapter 14). 

Deobligation of funds occurs through preparation of a purchase order similar to 
the one originally processed to obligate the funds (including the appropriate accounting 
data described above) and indicating the amount of funds to be deobligated, as well as the 
reason for the deobligation. See Appendix 48 on page 120 for a more detailed discussion 
of deobligation and recertification of funds. 

PCMO 9/89 9 
111 



PCMD 9/89 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

OFFICE OF 
.AOMINISTRA TION 
ANO RESOURCES 

MANAGEMENT 

MEMORANDUM 

SUBJECT: 

FROM: 

Comptroller General Decision on EPA Level of 
Effort Co~-/ 

B~~K. P~~ep~or 
Procurement a~/'°n~~acts Management Division ( PM-21: 

TO: See Addressees 

Attached for your information is th.e subject dee is ion. 

This decision confirms existing Procurement and Contracts 

Management Division policy on the issuance of work assignments 

under level of effort contracts. 

Attachment 

List of Addressees 

Rosemarie Nance (PM-214-F) 
William Wilfong (PM-214-F) 
Pam John (PM-214-F} 
Jack Zabretsky (PM-214-F) 
D6n Hambric (PM-214) 
Douglas Richmond - RTP 
Richard Pohlkamp - CINN 
6 Regional Contract Specialists 
Policy & Quality Assurance Branch Staff 
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DECISION 
TM• COMPTAOLL•A QENEAAL 
Cllll' THE UNITED 8TATEll 
WA8MtNGTCN, 0.C:. :ilC:S48 

FILE: B-214597 CATE: Oecember 24, 1985 

MATTER OF: 

CIGEST: 

1. 

2. 

!PA Level of Effort Contracts -
Appropriation Availability 

The Environmental Protection Agency may not 
issue a nonseverable work assignment under a 
cost-reimbursement, level of effort, term con
tract where the effort furnished will extend 
beyond the contract's initial period of perfor
mance intc an option period. The Federal 
Acquisition Regulation requires that term con
tracts be •for a specified level of effort for 
a stated period of time.~ Further, issuance of 
a work assignment which could not be performed 
until the next fiscal year would violate the 
bona fide need rule. 

The Environmental Protection Agency may not 
modify a level of ~f fort contract to 
accommodate a non-severable task extending 
beyond the original contract period of 
performance. Since the period of performance 
is an essential part of a level of effort 
contract, any change in that term would 
substantially change the contract such that the 
contract for which competition was held and the 
contract to be performed are essentially 
different. Accordingly, such a cont~act could 
not be extended by contract modification. 

This is in response to a request from C. Morgan Kinghorn, 
Comptroller of the Environmental Protection Aqency (EPA), for 
a decision re9ardin9 the propriety of issuing a hypothetical 
nonseverable work assignment under a cost-reimbursement, 
level of effort, term contract, in which the effort furnished 
will extend beyond the contract's initial period of perfor
mance. EPA has also asked infor~ally whether it may modify 
an existing level of effort contract to accommodate a work 
assignment extendin9 beyond the term of the original contracc 
to be funded with appropriations available during the 
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initial contract period. Although the contract described in 
EPA's hypothetical also contains options to extend the con
tract for additional periods of performance, EPA recognizes 
that performance under any options would be funded with 
appropriations available during the fiscal year covered by the 
option period. .EPA' s second question, however, is whether a 
modification, prior to option exercise, extending performance 
beyond the end of the fiscal year during which the original 
period of performance takes place, may encumber the funds of 
the expiring fiscal year. 

For the reasons set forth below, we conclude that EPA may 
not issue a work assignment extending beyond the term of a 
level of effort contract, nor may it modify the term of an 
existing level of effort contract to accommodate such a work 
assignment. 

Background: EPA uses level of effort, term contracts to 
perform service-intensive type work, including, for example, 
economic ~ost and benefit analyses and technical analyses of 
hazardous waste regulations. Typically, EPA, through its 
level of effort term contracts, purchases, on a cost
reimbursement basis, a specified quantity of person-hours (the 
level of effort) for the contract's base period and each 
option period. The contract's estimated cost is established, 
based upon a maximum number of hours set forth in the con
tract. EPA is obligated to order and the contractor is obli
gated to furnish the specified level of effort within the time 
period set forth in the contract. The contract provides for a 
downward adjustment in the contractor's fees if the contractor 
provides less than 90 percent of the specified level of 
effort. The contract's scope of work merely sets forth the 
broad outlines of the type of work to be performea. During 
the term of the contract, EPA issues work assignments which 
draw on the contract's specified quantity of person-hours and 
require the contractor to work on a specific task. 
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EPA raises the following hypothetical situation: 

•Assume a level of effort, work assignment 
contract is awarded October 1, 1982, with a 
period of performance through September 30, 
1983. The contract has an option for one addi
tional year running from October 1, 1983, 
through September 30, 1984. Both the basic 
period of performance and the option year are 
for 10,000 professional hours for each period. 
Assume that the contractor has provided 9,000 
hours as of September 25, 1983 and EPA issues a 
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work assignment on September 26, 1983, for 
1,000 hours. The contractor will provide the 
bulk of hours in F~ 1984. The work assignment, 
when viewed alone, is for nonseverable ser
vices.• 

For purposes of our analysis of this hypothetical situation, 
we have assumed what EPA has implied but not state9, that the 
contract is being funded under an appropriation that is 
available for obligation only through the end of the contract 
term .2_/ 

EPA asks two questions regarding this hypothetical situ
ation. The first question is whether it properly may issue 
the 1,000 hour work assignment on September 26, 1983, recog
nizing that the contractor will provide the bulk of hours in 
fiscal year 1984. The second question is whether it could 
modify the terms of a level of effort contract to accommodate 
a work assignment extending beyond the term of the contract. 

Analysis: We conclude that in the hypothetical situation 
posed by EPA, the issuance of a work assignment which could 
not be completed within the contract's initial term of perfor
mance, i.e., by September 30, 1983, would have violated both 
the Federal Procurement Regulations (FPR)2/ and the "bona 
fide need" rule, 31 u.s.c. S 1502(a). As-EPA concedes, EPA's 
level of effort contracts fall squarely within the FPR def ini
tion of •term contracts.• Section 1-3.405(e)(2) of the FPR 
provide: 

•The Term form is one which describes the scope 
of work to be done in general terms and which 
obligates the contractor to devote a specified 
level of effort for a stated period of time for 
the conduct of research and development.• 

J_; Our assumption is based on statements in EPA's inquiry 
letter such as •so long as a nonseverable work assignment 
was issued during the period of availability of a 
particular appropriation * * *.~ P.4. We are aware that 
EPA generally receives appropriations which are available 
for 2 fiscal years, but the principles remain the same. 

!1 
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The FPR, rather than the Federal Acquisition Regulation 
(FAR), governed procurements by civilian agencies during 
the time period specified in EPA's hypothetical ques
tions. However, the FAR has nearly identical provi
sions. See FAR l6.306(d)(2) and (4). 
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The FPR further providesin section l-3.40S(e)(5): 

•tn no event should the term form of contract 
be used unless the contractor is obligated by 
the contract to provide a specific level-of
effort within a definite period of time.• 
(Emphasis added.) 

Accordingly, to permit a contractor to provide a portion of 
the required 10,000 professional hours beyond the basic period 
of performance, i.e., after September JO, 1983, would be con
trary to the FPR-requirement that such term contracts "provide 
a specific level of effort within a definite period of time.• 

Further, the issuance of a work assignment which could 
not be completed within the contract's initial term of perfor- 1 
mance would also violate the bona fide need rule. The bona 

I 

fide need rule requires that appropriations made available for 
obligation during a given fiscal year or years may be obli
gated only to meet a legitimate need arising in that fiscal 
year (or years). 31 u.s.c. S 1502(a) (1982). See, e.g., 
38 Comp. Gen. 628 (1959). 

As a general rule, service contracts can extend beyond 
the duration of an appropriation period only when the portion 
of the contract to be performed after the expiration of the 
appropriation period is not severable from the portion 
performed during the prior period. See 60 Comp. Gen. 219 
(1981 ). In the EPA case, the level ~effort contract is, by 
definition, a severable services contract. It requires the 
performance of a certain number of hours of work within a 
specified time period rather than requiring the completion 
of a series of work objectives. Because the original con
tract in E?A's hypothetical is for 10,000 hours of work to 
be performed in fiscal year 1983, funds obligated under the 
contract may not be expended J9.:f work performed within fiscal 
year 1984. ~ B-183184, May 30, 1975. The fact that a work 
assignment issued under the contract late in the fiscal year 
might, by its nature, be considered nonseverable if this were 
what the FPR (as well as the FAR) call a •completion• form of 
term contract, does not change the result in this case. A 
completion contract would require the CQJttractor to complete 
and deliver a specified end product--!.:,.!i., a final report. As 
long as the end product is a bona fide need of the year in 
which it was ordered, the funds could remain obligated until 
the end product was delivered. See FPR l-3.405(e)(1) and 
FAR 16.302(d)(1). In contrast, the EPA hypothetical con
tract calls for 10,00G work hours before the end of the fiscal 
year. Performance of those hours in the next fiscal year 
would not be consistent with the requirements of the con
tract. 
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The second question raised informally by EPA is whether 
it may modify the original contract to accom~odate the 
completion of a work assignment, performance of which will 
extend beyond the end of the contract period of performance. 
In raising this question, EPA says it recognizes that a 
modification cannot be issued which extends the term of the 
contract beyond the period of availability of the fiscal year 
appropriation to be charged. Essentially, EPA is asking 
whether it may amend a level of effort contract near the end 
of the fiscal year to provide for the performance of a 
nonseverable task, performance of which will extend beyond the 
end of the fiscal year. As noted, EPA's modification would be 
for the purpose of funding the modification with expiring 
appropriations. Any options exercised, of course, would be 
funded with currently available app~opriations. 

The determination of whether a particular modification 
should be treated as a new procurement is generally decided on 
a case-by-case basis. For example, we have held that if the 
contract as changed is materially different from the contract 
for which the original competition was held, the new 
requirement should be procured competitively, unless a non
competitive procurement is justifiable. 57 Comp. Gen. 285, 
286 (1976). 

The essentidl characteristics of a level of effort 
contract are the stated level of work and the term in which 
that work is to be performed. Therefora, a~y change in that 
structure -- particularly a change from a specified level of 
effort for a fixed term to the performance of specified, 
non-severable tasks -- would •substantially" change the 
contract such that •the contract for which competition was 
held and the contract to be performed ~re essentially 
different.• Accordingly, we conclude that a modification of 
the sort suggested by EPA to a level of effort contract could 
not be done by contract modification, but rather would require 
the execution of a new contract. This is because EPA's 
suggested modification would turn a level of effort contract 
into a contract for one or moC"e nonseverable tasks. 

In a memorandum prepared by the EPA Off ice of General 
Counsel on this issue before it was su~mitted to us, the sug
gestion was made- that use of indefinita quantity or require
ments contracts would eliminate the end of year problems 
encountered with level of effort term contracts. We would 
agree that the kind of services explained in EPA's hypothet
ical question could be acquired under such an arrangement, 
provided that the nature of the services themselves is non
severable. It appears that the most satisfactory form of con
tract, for EPA's purposes, may be the completion contract, 
described earlier as requiring a specific end product as a 
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condition for payment of the full fee and costs. As a non
severable contract, performance could extend into a subsequent 
year but be payable from funds obligated at the time the con
tract was executed. §.!!.FAR 16.306(d)(1),(2), and (3}. 

' 

J&>/!:Elei· neral J- r of the United States 
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M'EMORANOCIM 

SUB..T!CT: ie.cft"t l caciou of /y;!ds 0 
(~ j. il~ ~ 

FROM: .... ~~~i.ui Ki oru ~ ~ 
_.,., Compcroller u U 

TO: See Attached Listiug 

The purpose of this ~e:o~andu: is ta s:ac~ c~e O!:ic~ o~ the· :oa-.=:=~ll~~ 
~~~ic; ace ?r=c~cu=es !o= :~e ~eobligaciou ac~ cec~r~~!ica:io~ ot excess 
funds cur=e~tly obligated ou Ageccy cont=accs. I z:i offering the follov'-%11 
guidance co help cl&rify the recertification ?rocess as it applies, 1~. 
particular, to cost rei:sburse:ient tem form. cont:-acts. The recert!fic:ar!.ou 
process has been the subjec: of ~uch discussion since the Office of General. 
Counsel decision applyii:g the bona fide neec ?rinc!ple co cost rei:bur$e.ce~: 
ter: contracts. De.filli:ive policy ou the atiPlicatiou of tha boa.a. f!de 
need ~rinciple vas issued by SeT'!lour Greenstone o~ February 10. 138~. 

BACKGROO'ND 

Th• boa.a fide ueed principle is defined as an obligation against an 
appr:>priatica. which is valid culy if it re.laces to au. actutl need exis~g 
vi.Cb.in the life of an appropriation. In order to obligate a !iscal year 
appropriation for pay=ants to be made in a succeeding year, the coucrac:: 
imposing the obl11aC.ou must not oo.ly have been made '-"ithin the fiscal year 
to be ch&rged, but cha coucract must have beea. made co me.ec. a. bo~ f!de 
~~~ ~f ~~~c f1~c:.l y~ar. 

OEOBL!GATION AND R!:C'Ea-""IFICAT!ON POL!C'Z' 

You sboulc usa the folloVi1lg guidance to deter:iae when :-ecertificaci.ou 
is required. 

l. Cost reimbursement term for.:i contracts vi:h o~cioa. oeriods. Excess 
funds (1.e. tho1e funds obligated on the contract 1n excess of che vor'~ 
performed .or CC"?•C:ted to be perf omed) exist 011 the coo.tract. 

a. If :he life or :he app~opriatio~ obli;a:ed oa. the base CO~trac: vill 
expire before the end of the op~ion period, the excess funds are aot available 
to. fund the opcioa. period.. Recertification is uot possible. 

TNS 
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Examole:-

Attachment I 
l"age ~ 

A cosc reimbursement ter: fo~ coatrac: is to ~~?ire oa Septe::i.ber 30, 
1984. The contract.co~tai.ns a one year option. The fWldS obligated 
for the base year effort are fr0':1 the fiscal year 1983/1984 Abatement, 
Control and Compliance appropriation. Excess f~scal year 1983/1984 
fu:ads are aot available to fund the fiscal year 1985 option period. 

b. If the life of the appropriation obligat.ed on the base contract v1ll 
cover the option period, the e:xcess funds cay be deobligated frOl:I the base 
period and m.ay be used to fuad the option period effort. If the reobligatioo 
occurs duriog t~e current year alloYance, no recertification is requi:-ed. !f 
the reobligat!on is planned for a time after the year of the current allowance 
and re:iaio.s Within the ll.fe of the appropr1a:ioa, recertification is requi:-ed,' 

The cost re~~ourse~ent te!:":I. ~ort:l. co~trac: e::."C?i=es on Se?te~ber 30, 1984. 
The contract contains a one year option period. The funds obligated 
for the base year effort ara frC"a: the fiscal year 1984/1985 A.baca:ie~t. 
Control. aoci :oi::pliaoc.: app?:op:-:..a:.io:i.. ~xcess :isc..al ;~a: 1.S6l./ t-?c; 
!uads b.ave bee~ 1deati!1ed oa the base cont=ac:. The excess f~ds 
may be removed (deobl!gaced) from the base coatrac: and used to 
fu::id the option period (fiscal year 1985) if the option is exercised 
aad the obligacioa is ::.ade on or before Septe::ibe= 30, 1984 (i.e. before 
tbe end of the cu:=ent ~ear allo~ance). No rece=:i!icacioa is necessary. 
rhe excess fucds may be reooved from the base contract aad used to 
f~d the option period after Septe.::i.ber 30, 1984, only 1! the funds 
nave been recertified. 

2. Indefinite ouanticv - delive':"7 orde= for:: contracts ~th o~tioa ~e=~ods. 
Excess funds (i.e. funds obligated on a dei~very order in excess of the 
anticipated actual expenditures) exist on a delivery order. 

a. If the life of the appropriation obligated on the delivery order 
..n.11 expire before the issuance of a nev delivery order, the excess funds 
are not available to fund the neY delivery order. Recertification is not 
oossib1.e. 

Examole: 

AIJ indefinite quantity cont=ac~ has a base ordericg period of January 1, 
1984 to January l, 1985. A delivery order issued. oa Jaaua.ry l, 1984 
and funded vitb. fisc~ year 1984 Salaries ac.d £xpeoses funds is found to 
have excess f\mds available. !be funds may not be removed from the 
initial delivery order &%ld placed on a uev delivery order .to be issued 
after .Septe?llber 30, 1984. Rovever, funds m.a.y be removed from the initial 
delivery order durii::g the current yea= allo\la~ce and used elsevhere if 
action is tait.en prior to Oc:obe-: l, l984. 

b. If the life of the appropriatioa obligated on the delivery order \rill , 
cover tb.e ti.me tb.e aev delivery order 1s placed, the excess funds on the init:ia• 
delivery order may be reobligated oo & oev delivery order (this assumes che 
new delivery order is nonseverable·or if severable, th.at the period of 
~rforma.nce of the delivery order is vithio the period of av&ilabilicy of 
the appropriation). If the oew delivery order is issued (under the base 
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coacract or a aev optioa pe~od) "11.thiu the p<eriod of the curreat year's 
allowance, no recertification is necessar;. !! the aev delivery orde.r ts co 
be issued 1Q a per1oc beyo:id t~e current year's a.llo~ance, recert1ficac1.oa 
is requ1~ed. 

Examole: 

AI1 icdefiaice ~uantity coocract has a base orderic.g period of J4%l:U..&ry l, 
1984 to January l, 1985. A del!.very order issued oa April l", 1984 and, 
funded \ti.th. ao year Superiund monies is found to have e.."<cess fonds .avail
able. The excess funds ruay be removed from the delivery order aud ~laced 
on a delivery order issued on Septe:nber l, 1984. No recerti!icat1on is 
necessa=-J'. I.f excess ftmds are reooved fro~ the delivery order &mi 
placed on a delivery order issued on Novecbe~ l, 1984 :~e !i.cds :..!..:s~ 
must be recer~ified. !he aev obligation is beyood the illitial year's 
allovance. 

~. Excess fuods are ident!.!ied on an A~eocv contract. !he e.xcess f·-~s 
may be deobligaced f=om this contract aac reobligated on a ne~ contract if 
the apprapc!ation used to !u:td the o~igiaa.l cont=ac: is still available. 
!! :he ~e~ obliga:io~ occ~~s ~"7.:~~~ :he c~==e~: :e~=·s allo~ance p~=~oc, 
no recer~ificatioa is requi=ed. If the ne~ obligatioa o~curs af:er the 
cu:=ent year's allowance ha.s ended, recertification is required. 

Exaot)le: 

A CO$t plus fixed fee coutrac: is ide~t~fied a.s ha.7iog excess :isca.l 
year 1984/1985 Abatement, Coct~ol and Caaipliance funds. !hese funds 
~ere part of the fiscal year 1984 allovacce. These excess funds may 
be deobligated and :eobligated on a aev cont=act ~'1.thouc recer~i!icatioa 
if the new cont=act obligation occurs i~ f~scal year 1984. Recer~it1-
ca.tiou is required for a uev obligation in fiscal year 1985. 

RECERTIFICATION PROC!DO'll:S 

Allovauce Holder les~ousibilitT - Where recertification of funds is 
necessary, it is the raspon.sibility of the a.llovance holder to itlit~ate 
deonligatiog documaac• and forward to Procure?:1ent & ~c~~=ac~s Manage!nent 
Divisio~ for processing. A vritteu re~uest for recert1!1cat1on should 
.lso be sea.c to the Budget Oi.visiou attach.ing a. copy of the deobligac:i°' 
document. Th• request should iuc:lude a justi£ic.ation for the use of 
~ecertified funds. Ia. cases ~ere recerti!ication. is necessary, the 
allovance bolder should aot presu~e chat the funds -;ii be rece~ified. 

P~ocuremeuc & Coc.trac~s Maua2emeut Division (Pc-m) Res~ousibilit!_ -
PCMD '1ill expedite processing of the deobligatic.g docuc.e~t and fo~d 
it to the .applicable servic:icg Finance Office. 

Financial ~&naqe~ent Division - The !!.::-.a!\c.!.a.l Xaaagecen: :>i·11s1.oc. 
vill record. the cieooUga tions froci PC~ imt:iedi•te.l; acd include the 
amount of the deobligatioa as part of uet recoveries in thei~ =cnthly 
acd end-of-year report. 

TNB 
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!ud5et Division - The Budgec D1vis1oa vill e.~pedice requests tor 
recert1!1cacion and respond as quickly as possible co :eissue tw:ids ia 
a: Allovaace. Ia some cases, the lud1ec Oivisio~ :use first request 
that QeC recovered f u::ids be apportioned co EPA by th• Of ~1ce of Maaagei::ent 
&ad Budget (OKS). Funds chea caa be recertified co che Allovaace F.olde: 
·in aa Adv1c:e of Ali'ovance. 

Please be avare chat there is uo chaage co the existing procedure co 
h.ave deobligaced prior year funds recerti!ied. Cur=enc guidance ca.a. be 
tow:id in Policy & Procedure Me=oraadum (PPM) '13, Recovery aad Ov•rruc of 
Prior Year Obligacions. According co Agency Polic! as seated in chis P~, 
th•r• is ao gu.arance• that deobl.igaced !u:ds will be recertified. The 
issuance of recovered tu:ids is subject to Agency priority ueecs &C the 
discrecioc oi the Ad::.i.nist=a:o: ac.d Deputy. Admiuisc:acor. If you have any 
questions concertU.~g ch.is me:io, please concac: P-ick Pece:son (382-4212). 

Atcachmeuc 
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ETHICS PRETEST 

Which of the following circumstances would EPA view as ethical employee behavior. 
{Indicate yes/no/comments) 

1. EPA employee accepts Christmas gift from EPA contractor who has been personal 
friend for 1 o years and has been giving Christmas gifts during that entire period. 

2. EPA employee speaking on behalf of EPA at professional meeting two hours from 
Washington accepts ride to meeting with other speaker from private company. 

3. EPA employee attends federal office automation trade show and accepts the following 
items from vendors there: 

a) desk calendar; 
b) discount coupon for software worth $99.00; 
c) disk holder with vendor's name and address (worth $12.00 retail); 
d) pen with vendor's name and address (worth $4.99 retail); 
e) free buffet lunch. 

4. EPA employee in OSWER has received proposals from several companies in response 
to solicitation. The lowest bidder presently has contract with OARM. OSWER 
employee calls project officer in OARM to inqurie if lowest bidder has been 
performing satisfactory work and within original contract budget. Is project officer 
permitted to respond? 

5. EPA employee receives unsoliciated proposal, but has no funds to fund proposal. 
One year later, EPA employee writes RFP for competitive procurement based on 
proposal submitted, and divulging the methods proposed in the unsolicited proposal. 
Is this permissible? Does the original submitter have a right to protest? 

6. EPA employee receives invitations from EPA contractors to attend Christmas parties. 
To avoid any showing of partiality, EPA employee decides to attend all parties. 

7. EPA employee attends all-day briefing by EPA contractor at contractor's office. 
Contractor provides buffet lunch for all attendees, both public and private. 
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8. EPA employee's husband has substantial private stock in EPA contractor company, 
representing 25% of husband's net worth; employee is husband's beneficiary. EPA 
employee serves on technical review panel for major procurement, where EPA 
contractor has submitted proposal. 

9. EPA employee receives and accepts invitation to speak on behalf of EPA at private 
conference at the Greenbriar funded by state government funds. Invitation includes 
transportation, meal and lodging expenses and $200 honorarium. Employee also 
attends separate reception and dinner for speakers sponsored by private company 
arranging the conference. 

10. EPA employee is friend of local official running for reelection, and assists official 
in telephone poll on specific election issues totally unrelated to federal activities or 
issues. 

11. EPA employee prepares competitive procurement RFP. During the alloted response 
period, employee leaves EPA and joins firm that is bidding on the RFP, assists firm 
in preparing bid proposal, and appears as staff in the proposal. 

12. EPA contract is due to expire and be recompeted. Existing contractor requests EPA 
project officer for information regarding anticipated requirements and continuation 
work. EPA project officer gives information to contractor. 

13. If a bribe if offered, the employee should not accept anything, but indicate a 
willingness to consider the offer, and then contact EPA's Office of Inspector General. 

14. An EPA employee served on a technical evaluation panel for a contract award. After 
he left EPA, he went to work for the contractor and was assigned to work as project 
manager for the contract he helped to award. A dispute arises over the meaning of a 
contract provision and the company's management asks the former employee to 
prepare a written submission to EPA for signature of the company's president. 

15. An employee is the treasurer of an environmental group which has applied to EPA 
for a grant. The employee receives no pay for this activity. 
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16. Which of the following qualify as indicators of potential fraud: (Circle ones that are 
indicators) 

PCM09/89 

a. Purchasing items and services from single source. 

b. Selective release of information concerning requirements and pending ·purchases. 

c. Providing mailing list of potential contractors to contracting officer for mailing 
out RFPs. 

d. Defining statement of work and specifications to fit products/capabilities of 
limited set of contractors. 

e. Using statements of work, specifications or sole source justifications developed 
by or in consultation with a specific contractor. 

f. Splitting up requirements to fit within the small purchase requirements 
($25 ,000). 

g. Vague specifications. 

h. When requested by a contractor to recommend possible subcontractors or experts 
with the desired expertise, providing references to several known individuals or 
groups. 

i. Acceptance of a late bid {e.g., five minutes after deadline}. 

j. Wide variance between the technical rating given the best proposal and all other 
proposals. 

k. Bidders who are qualified and capable of performing fail to bid with no apparent 
reason, and relatively fewer than normal bids are submitted. 

I. Identical bid amounts on a contract line item by two or more contractors. 

m. Contractor includes interest costs as part of contract costs to be reimbursed by 
the government. 

n. Contractors submits progress payment request for work completed but not yet 
accepted by the government. 
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STANDARDS OF CONDUCT 

RULE: EMPLOYEE SHOULD AVOID ANY ACTIVITY 
OR SITUATION WHICH CREATES EVEN THE 
APPEARANCE OF IMPROPRIETY OR CONFLICT OF 
INTEREST. 

SUBRULES: 

1. No Participation In Any Decision Where Employee 
Or Close Relative Has Financial Interest. File Financial 
Statements Depending On Grade {If GS-13 Or Above, 
Although Some Divisions Require Lower Levels). 

2. No Representation Or Other Party In Court/ Agency 
In Matter In Which U.S. Or D.C. Government Is Party 
Or Has Interest. 

3. No Outside Employment That Violates Law, Creates 
Conflict Of Interest, Or Involves EPA Project, Time, 
Property, Or Confidential Information. 

4. No Gifts From Foreign Government Over $180; No 
Gifts From Private Parties Over $1 O Retail. 

5. No Payment Accepted For Official Appearance. 
{Can Accept Gifts For EPA Scholarship Fund Or 
Daycare Center.) No Payment In Excess Of $2000 
For Private Outside Appearance. 
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STANDARDS OF CONDUCT (CONT.) 

SUBRULES: 

6. No Outside Activities That Relate To Specific EPA 
Matters, Involve Government-Financed Trips, Approving 
Advertising, Imply Official EPA Support, Involve 
Personal Compensation For Work Performed As 
Government Employee. 

7. No Reimbursement For Official Travel Expenses 
Except From State/Local Governments Or 501{c){3), 
And Not In Excess Of Government Travel Regulations. 

8. No Nonofficial Use Of Government Property Or Time. 

9. No Hatch Act-Restricted Activities. 

10. General Standards Related To Not Using Public Office 
For Private Gain; Giving Preferential Treatment; 
Impeding Government Efficiency/Economy; Losing 
Independence/Impartiality of Action; Making Decision 
Outside Official Channels; Adversely Affecting 
Confidence Of Public In Government Integrity. 

PCMO 9/89 5-5 131 



STANDARDS OF CONDUCT 

1. GRATUITIES: Solicitation Or Acceptance Of Gifts, 
Entertainment, Or Favors From A Contractor Is Expressly 
Prohibited. The Following Are Exceptions To This 
Rule: 

1 . Food Or Refreshments Of NOMINAL VALUE Only 
When Official Business Is Being Transacted During 
The Meal And Only When There Is No Arrangement 
For Separate Billings. 

2. Food Or Refreshments At WIDELY ATTENDED Gatherings 
Sponsored By Industrial, Technical Or Professional 
Organizations; 

3. INCIDENTAL Transportation From A Private 
Organization In Connection With Official Duties; 

4. UNSOLICITED Advertising Or Promotional Material 
Of NOMINAL Value (Under $1 O Retail), Such As Pens, 
Pads, Or Calendars; And 

5. Gifts From Family Or Friends Only If It Is Obvious 
That The Personal Relationship, And Not The Business 
Relationship, Is The Reason For Such Gifts. Although 
The Gift May Be Acceptable, The Relationship In 
Itself May Be a Conflict. 
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STANDARDS OF CONDUCT (CONT.) 

2. PROTECTING CONFIDENTIAL BUSINESS 
INFORMATION: 

EPA Personnel Are Not Permitted To Divulge Any 
Information Considered By A Contractor To Be 
Confidential To Anyone Outside The Government Or 
Not Having A Need To Know (Including Other EPA 
Employees). 

3. MAINTAINING IMPARTIALITY: 

EPA Employees Must Treat All Firms With 
Objectivity And Equal Conduct. There Should Be 
No "Outside Socializing" With Contractor 
Personnel. 

4. DISCLOSURE OF PROCUREMENT INFORMATION: 

PCMD 9/89 

Project Officer And Other Technical Evaluation or Source 
Evaluation Board Members Must Maintain The Integrity 
Of The Competitive Process And The Independence Of 
Contractors' Proposals By Not Divulging Any 
Confidential Procurement Information Before, During Or 
After An Acquisition. 
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STANDARDS OF CONDUCT (CONT.) 

5. POST EMPLOYMENT RESTRICTIONS: 

PCMD9/89 

No EPA Procurement Official May Solicit Or Accept 
Promise Of Future Employment Or Business 
Opportunity With Competing Contractor During 
Conduct Of Procurement (Eff. July 1989) 

After July 16, 1989, No Procurement Official Or 
Reviewer Of The Award, Modification Or Extension Of 
Contract May Participate In Negotiations Or Advising 
On Negotiations On Behalf Of Contractor For 2 
Years From Date Of Agency Participation; Nor 
Work Personally And Substantially On Contract 
For Contractor For 2 Years From Date Of Agency 
Participation. 

Former Govt. Employees Permanently Barred From 
Representing Parties Other Than U.S. Govt. Before 
Federal Court Or Agency On Matters In Which They 
Were Personally And Substantially Involved At EPA; 
Barred For 2 Years Only If Official Responsibility 
For Matters But Not Actual Participation In Them. 
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STANDARDS OF CONDUCT (CONT.) 

5. POST EMPLOYMENT RESTRICTIONS (Cont.): 

PCMD 9/89 

One-Year Prohibition Against Award Of Sole-Source 
Contract To Former Employee Or Employee's 
Firm If Employee Was Involved In Developing Or 
Negotiating Contract Proposal At EPA, or Would Be 
Involved In Management, Administration Or 
Performance Of Project At EPA. 

Former Senior Employees Restricted From Assisting 
Outside Party By Personal Presence Before Agency 
Regarding Matters Where Participated Personally And 
Substantially For 2 Years; Also Prohibited From 
Communicating With Intent To Influence EPA On 
Any Matter For 1 Year 

*Note: One-year suspension of implementation of 
these Procurement Integrity Act restrictions in effect 
beginning 12/1/89. 
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PROCUREMENT OFFICIAL CERTIFICATE OF INTEGRITY 

The undersigned certifies that: 

1. He/she is familiar with and will comply with 
the requirements of section 27(b) and (e) of the 
Office of Federal Procurement Policy Act {41 U.S.C. 
423) as implemented in section 3.104-3 of the 
Federal Acquisition Regulation (copy attached). 

2. He/she will not engage in any conduct prohibited 
by sections 27(a), {b), (c), and (e) of the Act. 

3. He/she will report immediately to the Contracting 
Officer any information concerning a violation or 
possible violation of sections 27(a), (b), {c), or 
(e) of the Act. 

This certification concerns a matter within the 
jurisdiction of an Agency of the United States and 
the making of a false, fictitious, or fraudulent 
certification may render the maker subject to 
prosecution under Title 18, United States Code, 
Section 1001. 

Name Date 

Tit I e Organization 
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PROCUREMENT OFFICIAL EXIT CERTIFICATE 

The undersigned certifies that: 

He/she understands the continuing obligation, during 
the conduct of the procurement, not to disclose 
proprietary or source selection information related 
to the procurement(s) on which he/she served as 
a procurement official. 

This certification concerns a matter within the 
jurisdiction of an Agecy of the United States and 
the making of a falso, fictitious, or fraudulent 
certification may render the maker subject to 
prosecution under Title 18, United States Code, 
Section 1001. 

Name Date 
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Chapter 5 
STANDARDS OF CONDUCT 

Federal employees are responsible for the day-to-day management of the 
Government and its funds. As such, the taxpayers expect and are entitled to impeccable 
conduct on the part of Government personnel. All official decisions must be free from 
any consideration of personal self-interest or any type of favoritism. 

EPA employees should read and understand the requirements of 40 CFR Part 3, 
which sets forth the standards of conduct for personal behavior. In addition, a pamphlet 
entitled "U.S. Environmental Protection Agency Guidance on Ethics and Conflicts of 
Interest" is available and has been distributed to all employees. A more recent 
publication entitled "Ethics in a Nutshell" can be obtained by calling 475-8960. These 
pamphlets summarize and explain the basic conflict of interest laws and EPA regulations. 
It is absolutely vital that the restrictions are understood, since criminal penalties may 
be imposed for any serious violations. 

In 1988, Congress passed the Federal Procurement Policy Act Amendments of 
1988, Public Law 100-679. Section 6, entitled "Procurement Integrity," prohibits 
competing contractors and government procurement officials from offering or accepting 
gratuities, soliciting or discussing postgovernment employment during a procurement, 
or soliciting or disclosing proprietary or source selection information. Interim 
implementing regulations went into effect on July 16, 1989. A one-year suspension of 
the implementation of these regulations went into effect December 1, 1989. 
Nonetheless, they were in effect for several months and may take effect again in one 
year. These regulations and EPA guidance associated with them should therefore be 
reviewed and understood by EPA employees. 

The Designated Agency Ethics Official responsible for managing the EPA ethics 
program is EPA's Deputy General Counsel. He is assisted by an Alternate Agency Ethics 
Official and by Deputy Ethics Officials in each program area or region. These officials 
are responsible for advising their employees on the rules of ethics, coordinating their 
advice with the Designated Agency Ethics Official, reviewing requests for approval of 
outside employment, and reviewing and maintaining confidential statements of 
employment and financial interest. Deputy Ethics Officials are Assistant 
Administrators, Associate Administrators, Staff Office Directors, Regional 
Administrators, Office Directors, Laboratory Directors, and the Inspector General. If 
questions arise, employees should consult either their Deputy Ethics Official or the 
Designated Agency Ethics Official. 

5.1 Ethics for all Government Employees 

PCMDS/89 

The following general standards are applicable to all EPA employees: 

(1} An employee shall not participate in any decision, as a Government officer 
or employee, on a matter in which he or she (or a close relative) has a 
financial interest. This restriction applies to rulemaking, policy matters, 
adjudications, grants and contracts. An employee must recuse him or herself 
from all such matters even if it would create only the appearance of a 
conflict of interest. Certain types of financial interest are exempted from 
the statute, and others may be waived by the Designated Agency Ethics 
Official if it is deemed that the financial interest is not so substantial as to 
affect the integrity of the employee's services. 
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(2) Designated EPA employees must file confidential financial disclosure 
statements in order to assist the Agency in preventing conflicts of interest on 
the part of certain key employees in decision-making rotes. Generally, GS-
13's and above who exercise judgment in decisions relating to contracts, 
grants, or regulations which might have economic impacts on those outside 
the Government, are required to file such statements. However, below the 
level of GS-13, employees who serve as Project Officers, Contracting 
Officers, On-Scene Coordinators, Inspectors, or Auditors will also be 
requested to file confidential financial disclosure statements. 

(3) No employee may represent any outside party before a court or Government 
agency in a matter in which the United States or the District of Columbia is a 

party or has a direct interest. 

(4) An employee's salary may not be supplemented by any source other than the 
United States Government (except if contributed by a state, county, or 
municipality) as compensation for the employee's services as a Government 
official. 

(5) An employee shall not engage in any outside employment which would violate 
Federal or State law, give rise to a real or apparent conflict of interest, 
involve work for an EPA project, or involve the use of EPA time or property, 
or any information confidential to EPA. 

(6) Employees may not solicit, accept, or retain gifts of over "minimal value" 
(in excess of $180) tendered by any foreign government. All gifts from 
foreign governments must be reported to the Office of International 
Activities. Gifts of more than minimal value may only be accepted if refusal 
to accept would cause offense or embarrassment, and any such gifts must be 
turned over to the Agency for disposal. 

(7) No employee may accept payment for any official appearance, i.e., as an EPA 
representative, unless that payment is accepted on behalf of and donated to 
the EPA Scholarship Fund or Day Care Center. If the appearance is clearly in 
the nature of private outside activity, honoraria are limited to $2,000 for 
any one appearance. 

(8) An employee who does any teaching, speaking, writing, or editing outside of 
his EPA official duties is restricted from all of the following activities: 

(a} Instructing people on dealing with specific matters pending in EPA; 

(b) Pursuing any such activities in connection with trips at Government 
expense; 

(c) Approving or disapproving of advertising; 

(d} Expressing or implying official EPA support or approval of any work 
or the opinions expressed; or 

(e) Accepting outside compensation for any work performed as a part of 
Government duties. 
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In addition, if an employee writes on a subject related to his or her official 
duties, the written material must either omit any mention whatsoever of the 
employee's connection with EPA or include the following disclaimer: 

"This (article, book, etc.) was (written/ edited) by {name) in 
(his/her) private capacity. No official support or endorsement 
by the Environmental Protection Agency is intended or should be 
inferred." 

(9) Employees may not accept any reimbursement for official travel expenses 
from outside sources except state or local governments or organizations 
listed under Section 501{c)(3) of the Internal Revenue Code. Even from 
these sources, the amounts may not be greater than EPA would have provided 
under the Travel Regulations. 

(10) Employees may not use or allow the use of Government property or time 
(including Government offices, equipment, or the services of subordinates) 
for other than official purposes. 

(11) All employees are subject to the restrictions on political activity covered 
in the Hatch Act. In addition, employees may not use their official authority 
to affect a federal election, promise any Government favors or rewards in 
return for political activity, deprive anyone of Government employment or 
benefits for refusal to make a political contribution, solicit any such 
contributions from federal employees, make a political contribution to 
another federal employee, or solicit or receive political contributions on 
Government premises. 

(12} General standards which affect all EPA employees prohibit any action 
which might result in, or create the appearance of: 

(a) Using public office for private gain; 

(b) Giving preferential treatment to any organization or person; 

{c) Impeding Government efficiency or economy; 

(d} Losing independence or impartiality of action; 

{e} Making a Government decision outside official channels; or 

(f) Adversely affecting the confidence of the general public in the 
integrity of the Government. 

5.2 Rules for Personnel who Deal with Contractors 

Government employees who work with contractors have even further 
restrictions placed upon them due to the sensitivity of this work. There must be no 
question of favoritism or any action which might compromise or appear to compromise 
the integrity of EPA's acquisition program. All Project Officers, Work Assignment 
Managers, and Delivery Order Officers, as well as any other individuals who work with 
contractors, must observe the following restrictions in the conduct of their 
relationships with EPA contractors: 
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(1) Gratuities 

Solicitation or acceptance of gifts, entertainment, or favors from a 
contractor is expressly prohibited. Exceptions include: 

(a) Food or refreshments of nominal value only when official business is 
being transacted during the meal and only when there is no 
arrangement for separate billing; 

(b) Food or refreshments at widely attended gatherings sponsored by 
industrial, technical or professional organizations if the employee is 
representing EPA; 

(c} Incidental transportation from a private organization in connection 
with official duties: 

(d) Unsolicited advertising or promotional material of nominal value 
(under $10), such as pens, pads, or calendars; and 

(e) Gifts from family or friends only if it is obvious that the personal 
relationship, and not the business relationship, is the reason for such 
gifts. Although the gift may be acceptable, the relationship in itself 
may be a conflict. 

Employees must use judgment and discretion even when using any of the 
exceptions listed above. If the acceptance of such a nominal gift or gratuity 
would create even the appearance of an impropriety or if the contractor 
would expect to be rewarded through an employee's official EPA capacity, it 
must be declined. 

(2) Protection of Confidential Business Information 

EPA technical personnel often are privy to information which contractors 
consider to be highly confidential. Examples of such confidential business 
information include: profit margins, indirect cost rates, number and kind of 
employees, individual salary rates, or amount of award fee earned. 
Unauthorized disclosure of such information is a violation of a contractor's 
rights under the Freedom of Information Act, and could possibly place its 
competitors in a more advantageous position on future requirements. 
Therefore, care must be taken not to discuss anything known about a 
particular contractor to anyone (including other EPA employees) not having 
a "need to know." Even such an innocent remarks as offering your personal 
opinion of a contractor's performance on a particular task could be 
detrimental and is unauthorized. 

(3) Maintaining Impartiality 

It is very easy to become partial towards a firm who is performing 
exceptionally well and meeting your every need. When you work very 
closely on a day-to-day basis with contractor personnel, it is difficult to 
maintain an objective opinion. However, care must be taken to keep the 
relationship at arm's length. 
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The Government and the contractor are separate parties to an agreement with 
different responsibilities and different goals. Our goal is to receive products 
or services within a reasonable time period and at a reasonable cost, while 
our responsibility is to provide technical direction, enforce the terms and 
conditions of the contract, and to make payment in return for products or 
services. 

The contractor, on the other hand, is trying to make a profit and enhance his 
reputation so he can continue to make profits in the future. He is 
responsible for adhering to the terms of the contract and delivering the 
products or services. 

Since the interests of the two parties are so different, Government employees 
must remain objective about a contractor's performance. Government funds 
must be spent wisely and efficiently, and it must not appear that Project 
Officers, Work Assignment Managers or Delivery Order Officers are losing 
sight of their responsibilities and goals. Therefore, a distance must be 
maintained, and socializing with contractor personnel outside of official 
duties is firmly discouraged. Government employees' actions should be such 
that a full public disclosure would not give rise to a question of impropriety. 
Project Officers are particularly susceptible to this possibility, and should 
take great care that their conduct is proper. 

(4) Disclosure of Procurement lnformatjon 

All information before award of any contract or contract modification is 
considered to be highly confidential. Any unauthorized disclosure of such 
information could lead to one or more offerers' having a competitive 
advantage over others, which could result in a bid protest and a ruling 
against the Agency. The integrity of the competitive process is entirely 
dependent on the premise that all firms are on an equal footing. In the case of 
a contract modification, the validity of a cost proposal is only assured if the 
contractor prepares it independently without benefit of Government 
estimates, knowledge of the amount of funding available, or any 
prenegotiation positions being considered by EPA. 

Project Officers and any other program personnel privy to such information 
must ensure that they do not inadvertently let slip any advance or otherwise 
confidential procurement information to current contractors or other firms 
who contact them, either before, during or after contract award. Penalties 
associated with disclosure can be severe. Individual employees can be fined 
up to $100,000, whether EPA or Contractor. In addition, an Agency 
employee who knowingly and willfully discloses or promises to disclose any 
proprietary or source selection information can be subject to criminal 
penalites up to five years of imprisonment. 

If any questions arise, or there are areas of which program personnel are 
not sure, direct all inquiries to your Contracting Officer. It is important to 
have such information come directly from the Contracting Officer rather 
than the Project Officer anyway, as this ensures that there is a control on 
who receives what information. 
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5.3 Post-Employment Restrictions 

All employees are subject to some type of conflict-of-interest restrictions after 
their EPA employment has ceased. These restrictions were made more stringent by the 
July 1989 Procurement Integrity prohibitions. The following is a brief summary of 
these restrictions: 

(1) All former Government employees are permanently barred from 
representing anyone other than the United States before a Federal court or 
agency with respect to contracts, grants or adjudications, or any other 
matter involving "specific parties", in which they ever participated 
"personally and substantially" as Government employees. Rulemaking is not 
included. Former employees are not barred from seeking competitive 
contracts or working on contracts with the agency for which they worked, 
excepted as limited by (7) below. 

(2) Former employees who, in their final year of EPA employment, had official 
responsibility for particular matters involving "specific parties" but did not 
actually participate in them are prohibited from representing outside 
parties on such matters for a period of two years. 

(3) Former employees designated as "senior employees" are restricted from 
assisting an outside party "by personal presence" in connection with 
particular matters in which they ever participated personally or 
substantially for a period of two years. ("Senior employees" include 
Assistant Administrators, Office Directors, Regional Administrators, some 
Directors of Staff Offices reporting to the Administrator, and some Division 
Directors.) 

(4) Former employees who served in "senior employee" positions are 
prohibited from any communication with EPA with intent to influence on any 
matter, including rulemaking, regardless of whether the former employees 
participated in the matter, for a period of one year. Communications with 
courts and Justice Department attorneys in connection with cases involving 
EPA are included in the restrictions. 

(5) There is a one-year prohibition against award of a sole source contract to a 
former EPA employee or to a firm in which the former employee is an 
officer or director if he or she was involved in developing or negotiating the 
contract proposal or will be involved in the management, administration, or 
performance of the project. However, there is no prohibition against the 
award of a competitive contract involving a former EPA employee, excepted 
as limited by (7) below. 

(6) Effectively July 16, 1989, during the conduct of an Agency procurement 
of property or services, no Agency procurement official may knowingly 
solicit or accept, directly or indirectly, any promise of future employment 
or business opportunity from, or engage, directly or indirectly, in any 
discussion of future employment or business opportunity with, any officer, 
employee, representative, agent, or consultant of any competing contractor. 
The term "procurement official" includes any individual, whether an 
employee or a contract consultant or advisor to EPA, who has participated 
personally and substantially in the conduct of a procurement. Once the 
conduct of the procurement has ceased, however, the former procurement 
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official is free to engage in such employment discussions although he or she 
remains subject to the post employment prohibitions on participating in 
procurement negotiations and working on the contract for two years, and on 
disclosure of proprietary and source selection information. 

{7) No EPA official or employee who has participated personally and 
substantially in the conduct of any EPA procurement or who has personally 
reviewed the award, modification or extension of any contract for such 
procurement shall a) participate in any manner, as an officer, employee, 
agent, or representative of a competing contractor, in any negotiations 
leading to the award, modification or extension of a contract tor such 
procurement or in any advising on negotiating strategies, or (b) participate 
personally and substantially on behalf of the competing contractor in the 
performance of such contract for a two-year period after such participation 
or review. Thus, if you personally and substantially participated in a 
procurement as a procurement official or personally functioned as reviewer 
of that procurement after the effective date of July 16, 1989, you are 
barred from working personally and substantially on the contract for two 
years from the date of your participation. The two-year ban on providing 
advice or information to a competing contractor does not apply to providing 
scientific, technical, or other advice that is unrelated to negotiating 
strategies. Pages 136/7 present examples of procurement integrity 
certificates to be signed by procurement officials, developed in response to 
the procurement integrity act amendments. 

To participate "personally" means directly, and includes the participation of 
a subordinate when actually directed by the supervisor in the matter. 
"Substantial" participation means "significant" participation, i.e., the 
individual's involvement must be of signficance to the matter. Individuals 
may seek an Agency decision on whether their participation has been so 
personal and substantial as to trigger these prohibitions. 

As noted earlier, implementation of the Procurement Integrity Act Amendments 
of July 1989 has been suspended for a one-year period effective December 1, 1989. 
Therefore several of these restrictions will not be in effect until the conclusion of that 
period. · 

Appendix SA contains an example of a conflict of interest situation where an 
offerer's consultant gained in-depth knowledge of proposals while a government 
employee. A bid protest resulted in ultimate exclusion of the offerer's proposal. 
Apparent disclosure of that information was deemed to have given the offerer undue 
advantage over its competitors. 

PCM09/89 7 
145 



Bid Protests - ADP Proeuremencs - SpeciBca· 
tioDS - AD agency cannot reject a quotation for ADP 
equipment that could be reasonably interpreted as 
meeting its needs, the General Services Administra
tion Board of Contract Appeals rules. The Army issued 
an RFQ asking schedule contractors to quote prices 
for rental and maintenance of a "computer output on 
microfiche" 5Y'tem. The solicitation stated that the 
system must bave an "in line duplicator and collator 
with a method of preparing the number of copies 
required from coding i.n the master fiche." The pro
tester, which submitted the lowest quote, otfered to 
supply a system that could determine the number of 
copies required from machine readable bar coding on 
the master fiche. By comparison, only one source 
produces a system that meets the government's needs 
precisely as described in the solicitation. 

The rejection of the low quote-for a system that 
met the agency's needs by a di.tferent method-was 
tantamount to making one company's design cnterion 
a minimum mandatory requirement. Administrative 
Judge Vincent LaBella points out. "Even il we could 
interpret the RFQ as requiring a system that reads 
coding 1n the master fiche. [the government) !ailed to 
provide the necessary justification for the require
ment and !ailed to obtain the approval required when 
goods are available from only one source listed on a 
GSA nonmandatory ADP schedule contract." Further
more. the requirement for coding i.n the master fiche 
appears only in the RFQ's general description of the 
desired system. the board observes. adding that man
datory requiremenr.s were listed elsewhere i.n the so
licitation. Moreover. the relevant mandatory provi· 
sion appears as a functional rather than as a de.sign 
requirement, the board notes. "It was reasonable for 
protester to assume that a functionally equivalent 
system would be acceptable. .• ;wby else would [the 
agency} have issued an RFQ permittln& quotations on 
equivalent equipment?" 

Finally, re1ection of the low otter liere is a clear 
violation of the Competition in Contracting Act and 
implementing regulations. the board declares. "We 
conclude that [the) acquisition in this case violated the 
requirement in FIRMR §201·32.206(a)(2)(ii) for meet
ing its stated needs at the lowest overall costs." The 
agency's stated requirements. as reasonably inter
preted. are met by the protester's equipment, the 
board emphasizes. "We find that [the government) has 
[sought] to impose a specific make and model specifi
cation. and that it has attempted to use a schedule 
contract for requirements available from only one 
source." The protest is sustained (NCR Corp., GSBCA 
No. 8155-P, 11/18/85). 

Conflicts of Iaterest - Evidence - Evidence that 
an off'eror's consultant gained in-depth knowledge of 
proposals while a government employee justifies ex-
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Decisions and Rulings in Brief 

eluding the proposal from consideration, the General 
Accounting Office rules. The deputy director of the 
procuring activity, after evaluation of proposals on a 
contract to provide engineering services. retired frorn 
government service and joined the protester as a 
consuffant. The agency, concerned that the consultant 
had extensive knowledge of the proposals, amended 
the RFP to add additonal tasks and evaluation factors. 
Nevertheless, the protester offered a 33 percent price 
reduction in its best and final otfer. Consequently, the 
agency concluded that the protester knew the relative 
technical and cost rankings of its competitors, and 
that any resulting award would be based on an unfair 
competitive advantage. Accordingly, the agency dis· 
qualified protester's otfer. 

The protester noted that the consultant's employ· 
ment agreement bars him from disclosing any conli· 
dential information. including that of the government. 
However. the agency produced affidavits from two 
procurement officials stating ~ha~ the consultant had 
been briefed on the strengths and weaknesses of each 
offerer's engineering services. and that he worked on 
a source selection plan while employed by the govern· 
ment. The agency. before disqualifying an olfer .. need 
not demonstrate an actual confiict of interest. GAO 
observes. "We find that the potential for a decisive 
unfair advantage was reasonably established to the 
Navy by the [two officials'] statements." The mere 
possibility that both officials were mistaken. or that 
the protester actually obtained no competitive advan· 
tage. does not render unreasonable the agency's con· 
cern about a serious impropriety, GAO adds. The 
protester took no action-other than signing a stand· 
ard employment contract-to prevent an improper 
use of the consult.ant's knowledge or to address the 
agency's concerns. The agency had reasanable 
grounds to conclude that an impropriety or confilct of 
interest was likely, and to exclude the protester from 
the competition. 

The facts do not establish that there was an organi· 
zational contlict of interest, GAO acknowledges. How· 
ever, agencies may impose restrictions based on their 
needs or the nature of the procurement. "We see little 
difference between excluding an otJeror because of an 
unfair advantage gained helping prepare. the state
ment of work ... and e:otcluding (one! that has entered 
into a consulting agreement with a retired official 
who not only was involved in planning the procure
ment. but is reasonably believed to know the standing 
of other otferors and the details of their proposals." 
(GAO; NKF Engineering, Inc., 8-220007, l2/9/85L-

Coanterclaims - Sureties - A contractor's crimi· 
nal conviction for fraud does not operate as an estop
pel on the issue of a surety's liability under a Miller 
Act performance bond. the U.S. District Court for the 
Ea.stem District of New York determines. The court 
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RESPONSIBILITIES RELATED TO 
TERM FORM (LEVEL OF EFFORT) 

CONTRACTS 

1. PROJECT OFFICER ROLE: 

Oversee Issuance Of Work Assignments; Ensure That 
Work Assignments Fit Under Contract Statement Of Work 

Supervise Work Assignment Manager On The 
Administration Of Work Assignments But Otherwise 
Delegate Daily Work Assignment Management To 
Work Assignment Manager 

All Other Responsibilities As Usual, Including Financial 
Supervision 

2. WORK ASSIGNMENT MANAGER/DOPO ROLE: 

PCMD9/89 

Draft And Manage Work Assignments; Prepare Technical 
Directives; Supervise Task Managers (If Applicable) 

Review Monthly Progress Reports, Including Technical 
And Financial Reports 

Recommend Modifications, Extensions, Etc. To Project 
Officer 
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PREPARING FOR CONTRACT 
ADMINISTRATION 

1. Read Your Contract. 

2. Evaluate The Statement Of Work. 

- Make A List Or Chart Of Tasks And Deliverables 
- Make A List Of The Government's Duties And 
Obligations. 

3. Set Up Contract Files And Record-Keeping Systems. 

4. Meet With The Contractor To Go Over Tasks And 
Ensure Understanding Of Contract, Work Assignment 
And/Or Delivery Order. Note, However, That Only The 
Contracting Officer Can "Interpret" Contract Terms. 

6-2 
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STEP 1: READ THE CONTRACT 

1. Obtain An Official Copy Of The Contract That Is The 
Result Of Final Signing And Includes Any Changes 
Made During Contract Negotiations. 

2. Thoroughly Read The Contract Statement Of Work. 

3. Familiarize Yourself With The Key Personnel. 

4. Read Pertinent Contract Terms And Conditions 
(These Override The Contract Statement Of 
Work.) 

5. Ensure That You Have Completed Form 1900-65 
Designating You Project Officer Or Work 
Assignme.nt Manager/Delivery Order Officer 
For The Contract. 

6. Familiarize Yourself With All Reporting And Deliverable 
Provisions. 

7. Familiarize Yourself With Contract Funding Provisions 
And Payment Terms. 

PCMD 9/89 
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STEP 2: EVALUATE STATEMENT OF WORK 

1. Make A List Or Chart Of Tasks And Deliverables. 

2. Make A List Of Government's Duties And Obligations. 

3. Review Schedule And Adequacy Of Reporting 
Requirements. 

4. Identify Areas Needing Clarification Or Modification 
(And If Contract Modification May Be Required). 

5. Develop Proposed Modifications/Clarifications. 

6. If WAM Or Delivery Order Officer, Discuss With 
Project Officer. 

7. Discuss, As Pertinent, With Contracting Officer. 

PCMD 9/89 
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SCHEDULE OF TASKS AND DELIVERABLES 

CONTRACT NO. 68-01-0001 

CONTRACT: John Doe Environmental, Inc. 

DATE OF AWARD: 9/30/85 

EXPIRATION DATE: 8/31/86 

GOVT. TASK CONTRACTOR TASK 
TASK/DELIVERABLE DUE ACTUAL DUE ACTUAL 

1. DELIVER GOVT-FURNISHED DATA 10/15/85 10/13/85 

2. PROVIDE DRAFT REPORT 

3. REVIEW DRAFT REPORT AND 
PROVIDE COMMENTS TO 
CONTRACTOR 

4. PROVIDE FINAL REPORT ON 
CHEMICAL INDUSTRY 

PCMD 9/89 

11 /30/85 11 /30/85 

12/15/85 12/16/85 

1/31/86 
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SCHEDULE OF TASKS AND DELIVERABLES 

TASK/DELIVERABLE 

1. DEVELOP PROJECT WORKPLAN 

2. REVIEW GOVT-FURNISHED DATA 

3. PREPARE DRAFT REPORT 

4. PROVIDE FINAL REPORT ON 
CHEMICAL INDUSTRY 

Status Reports 

WEEKS AFTER AWARD 

1 2 3 4 5 

Final Project Workplan (2 weeks) 

Review Government Data (6 weeks) 

Prepare preliminary draft (8 weeks) 

Complete draft (12 weeks) 

Complete final report (16 weeks) 

PCMD9/89 
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CONTENT OF THE CONTRACT 
STATEMENT OF WORK 

1. Background Information 

2. Technical Considerations 

3. Detailed Description Of Work 

4. Specialized Reporting Requirements 

5. Deliverables 

6. Special Considerations 

NOTE: Categories Included May Vary With 
Contract Type, E.g., Depending On If It Is A 
Mission Or Non-Mission Contract. 

6-7 
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STATEMENT OF WORK TYPES 

1. LEVEL OF EFFORT TYPE 

Some Quantity Of Technical/Professional Effort 

No Specific End Result Can Be Forecast (E.g., 
Basic Research) 

Statement Of Work Must Give An Indication Of The 
Projected Level Of Effort (E.g., 8000 Person Hours 
Of Effort To Determine The Effect Of XX On VY. 

2. COMPLETION TYPE (JOB OR TASK TYPE) 

Specific End Result Can Be Prescribed (E.g., 
Product, New Method) 

Amount Of Effort Not Stated In Contract Statement 
Of Work 

6-8 
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STATEMENT OF WORK 
CHARACTERISTICS 

1. BROAD STATEMENT OF WORK {Mission-Type) 

Provides Flexibility 

More Difficult To Price Accurately 

Often Leads To Cost Reimbursement Type Contract 

2. NARROW STATEMENTOFWORK 

Closely Restricts Activity 

May Require Later Changes 

May Limit Innovation 

Provides Tighter Control 

May Lead To Firm Fixed Price Type Contract 

GOAL: TO STRIKE REASONABLE BALANCE 
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STATEMENT OF WORK 

The contractor shall furnish the personnel, services, materials, 
and equipment required to assist the Policy Pre~aration Branch 
(PPB) and the Office of Environmental Programs (OEJ), as well as 
other related elements of the Environmental Protection Agency 
(EPA) in developing and implementing policies and regulations as 
mandated by-statute. Related activities in support of such rule 
making will also be involved. Individual requirements under this 
contract will generally fall within, but not be limited to the 
following categories: 

· PCMD9189 

A. Technical Assistance for OEP Divisions and EPA Regions 

The contractor may be asked to summarize technical 
data from ongoing and past research efforts to allow PPB 
to determine requirements for new guidance and consistency 
with existing guidance. The technical assistance will be 
directed at the Planning and Implementation Division as 
well as other offices within OEP and the 10 EPA regions. 
Technical assignments may be of a statistical, economic, 
health and/or engineering nature, and may involve 
consultation with Federal or State technical personnel. 
Such assignments will result from, or lead to, the develop
ment of specific technical guidance documents. 

Technical transfer may also be an integral portion 
of this effort to ensure that all the EPA regions remain 
abreast of technological development. The technology 
transfer may take the form of conferences to bring 
together appropriate experts in the substantive areas 
including economics, human health, environmental impacts, 
and exposure risks. The contractor may be asked to assist 
OEP by preparing agendas, audio visual aids, scheduling 
for those conferences, compiling digests of technical 
papers, presentation, and conference proceedings. No more 
than five such meetings, normally to be held in Regional 
offices, are likely to be arranged each year. 

B. System Development 

The contractor may be required to provide or develop 
a variety of systems (manual or automated) to assist OEP 
in tracking, coordinating, and monitoring the activities, 
policies, correspondence, etc. in its area of responsi
bility. Such assignments may involve new software 
development, modification of existing programs to meet 
current needs, or other tasks as assigned by OEP. 
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c. Qener~!_~oli~ Support 

This effort provides for assistance to OEP staff in 
the development of technical policies, strategies and plans 
for EPA environmental responsibilities. The policies, 
strategies and plans will be consistent with existing 
statutes and regulations. The contractor's duties will 
range from assisting OEP in coordinating with EPA offices 
as well as outside agencies to preparing policy option 
papers for presentations to Agency management. 

D. Other Tasks as Assigned 

The contractor shall be prepared to provide support 
as specified in individual work assignments in any other 
areas as directed by EPA. 
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STATEMENT OF WORK PROBLEMS 

COMMON FAUL TS 

Sentences Too Long And Unwieldy (Sentence Length 
Tends To Increase With Complexity Of Project, But The 
More Complex The Project, The More Important The 
Clarity Of The Statement Of Work) 

Use Of Bureaucratic Terms (''Trade" Terminology Is Ok) 

PCMD 9/89 

Sentences Capable Of Several Interpretations 

(If two interpretations are possible, will be 
interpreted against the writer, e.g. the Govt) 

Failure To Use Terms Consistently When Discussing 
Same Thing 

Too Much Inclusion Of "How To Do It"; Discuss The 
'What " Not The "How" 

' 
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STATEMENT OF WORK PROBLEMS 
(Cont.) 

USE OF COMPLEX AND UNCOMMON WORDS 

Tends To Increase If Writer Does Not Understand 
The Purpose Of The Effort 

EXCESSIVE VERBIAGE 

Increases Likelihood Of Ambiguity And Conflicting 
Terms 

Adds To Problems Of Various Persons Who Will Need 
To Understand Statement Of Work 

Technical persons (Govt and contractor), contracting 
officers, contractor administrative persons, attorneys, 
boards of review and courts 

EXCESSIVE USE OF PASSIVE VOICE 

6-13 
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STEP 3: SET UP FILES AND RECORD SYSTEMS 

1. Basic Contract File 

2. File on PO and Contract Monitor Designation 

3. Internal Correspondence File 

4. Contractor Correspondence File 

5. Technical Direction/Evaluation File 

6. Payment File 

7. Computerized Or Manual Tracking Systems 

PCMD 9/89 
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BASIC CONTRACT FILE 

1. Copy Of Contract And All Modifications 

2. Copy Of Contractor's Technical And Cost Proposal 
(Including Resumes & Labor Rates)* 

3. Copy Of Specifications, Drawings Or Manuals 
Incorporated Into The Contract By Reference 

4. Listing Of Contractor Submittal Requirements 

5. Listing Of Government-Furnished Property Or 
Services 

6. Listing Of All Information, Data Or Documents 
Furnished To Contractor 

7. Copy Of The Pre-Award Survey, If Conducted 

8. Schedule Of Compliance Reviews 

*Highly Confidential 
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FILE ON PROJECT OFFICER AND CONTRACT 
DESIGNATIONS 

PCMD 9/89 

1. Copy Of PO Designation, Including Alternates 
(EPA Form 1900-65) 

2. Copies Of Approved Work Assignment Manager 
And Delivery Order Officer Designations, 
Including Alternates (EPA Form 1900-65) 

3. Listing of Contract Administration Functions 
Delegated to the PO, DO or WAM/DOPO 
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INTERNAL CORRESPONDENCE FILE 

1. Record Of Communications Between PO And 
Other Support Activities 

2. Copies Of All Correspondence Between The PO 
And The Contracting Officer 

3. Copies Of Correspondence Between The PO And 
WAM/DOPO And Program Offices 
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CONTRACTOR CORRESPONDENCE FILE 

1. Copy Of All General Correspondence Related To 
The Contract 

2. Original Of All Contractor Submittals Of Data And 
Reports 

3. Copy Of Notices To Proceed, Stop Work Orders 
Or Cure Notices 

4. Copy Of All Letters Of Approval Pertaining To: 
Materials; The Contractor's Quality Control 
Program; Changes In Contractor Key Personnel; 
Prospective Employees; Work Schedules 

5. Copy Of Letters Between the Contracting Officer 
And The Contractor 
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TECHNICAL DIRECTION/EVALUATION FILE 

1. Copy Of All Drafts Submitted By Contractor 

2. Copy Of All Comments Provided To Contractor 
On Contractor Submittals, Or Other Records 
Of Technical Direction Given 

3. Copy Of Government's Contract Monitoring Logs 
And Communication Records, Meeting Records 
And Notes 

4. Copy Of Contractor Evaluation Form And 
Deliverable Review Form {See 12-3), Including 
CPAF Performance Event Forms 
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CONTRACTOR COMMUNICATIONS RECORD 
CONTRACT NO. 68-01-0001 

CONTRACT: John Doe Environmental, Inc. 

DATE/ 
TIME CONTACT SUMMARY OF DISCUSSION/DECISIONS MADE 

PCMD9/89 
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DATEfTIME: 

ATTENDEES: 

MEETING RECORD 
CONTRACT NO. 68-01-0001 

CONTRACT: John Doe Environmental, Inc. 

PURPOSE/DESCRIPTION: 

DECISIONS MADE: 

NEXT STEPS (EPA , CONTRACTOR) (Actions to Take, Issues to Resolve): 

PCMD 9/89 
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PAYMENT FILE 

1. Information Relative to Discount Provisions for 
Prompt Payment 

2. Copy of Contractor Invoices And Record Of Date 
Received (Date Stamped) 

3. Copies of Inspection Reports 

4. Letters Pertaining to Invoice Clarifications, 
Deductions Or Fee Adjustments 

5. Back-Up Documentation for Recommendation of 
Contractor Payment or Progress Payment 

6. Copy of Recommended Suspensions Or 
Disallowances 
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TRACKING SYSTEMS 

MANUAL OR AUTOMATED SYSTEMS TO TRACK: 

1. WAM Assigned 

2. Work Assignments Issued And Workplans 
Received 

3. Deliverables And Due Dates 

4. Actual Task Or Subtask Completion 

5. Funds Obligated And Expended By 
Account Number 

6. Funds Allocated And Expended By 
Work Assignment 

7. Hours Assigned And Expended 

PCMD 9/89 
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SUGGESTED FILE PLAN FOR WORK 
ASSIGNMENT MANAGERS AND DELIVERY 

ORDER PROJECT OFFICERS 

1. Copy Of Work Assignment /Delivery Order, With 
All Modifications 

2. Copy Of Approved Designation Of Work Assignment 
Manager/Delivery Order Project Officer And 
Alternates 

3. Copy Of Contract And All Modifications 

4. Contractor's Work Plan (Drafts & Final, With 
Evidence Of Government Approval Of Final) 

5. Schedule Of All Tasks And Deliverables 

6. Copies Of All Deliverables With Related 
Correspondence (Approvals, Rejections, Comments 
On Draft) 

7. Correspondence Relating To Subcontract Or 
Consultant Approvals 
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SUGGESTED FILE PLAN (Cont.) 

8. Technical Progress Reports 

9. Financial Progress Reports 

10. Copy of Invoices (With Supporting Documentation) 
& Related Correspondence 

11. Documentation and Forms Related to Government
Furnished Property 

12. Records of Meetings and Phone Calls with 
Contractor 

13. Miscellaneous Correspondence 

14. Evaluation of Contractor's Performance 
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STEP 4: CONDUCT POST-AWARD ORIENTATION 

This Should Include Review/Discussion Of: 

1. The Statement Of Work {Including Schedule Of 
Major Tasks And All Deliverables) 

2. Reporting Requirements 

3. Special Contract Provisions {Key Personnel Clause, 
Subcontract Consent Clause, Etc.) 

4. Procedures For Monitoring And Measuring Progress 

5. Invoicing And Payment Procedures, Incl. Whom To 
Contact 

6. The Key Players, Their Responsibilities And The 
Chain Of Command {Both Government & Contractor); 
Whom To Contact For What (E.g., Property Manager) 

7. Logistics Of Operation And Communications 
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Chapter 6 
PLANNING AND PREPARATION 

Before one can properly administer a contract, there are certain steps which are 
important to assuring satisfactory contract performance and effective administration. 
Some of these begin before award of the contract, when the requirement is first being 
defined. Others are to be performed immediately after award. All of these tasks are 
extremely essential if EPA is to receive the best possible products or services within the 
time required. 

6.1 The Importance of the Pre·Award Phase 

Effective contract administration is based upon the premise that the contract 
expresses the exact agreement of the parties. EPA's primary intention is to get what it 
is paying for at the level of quality desired by the program office. But a contract is a 
legally enforceable agreement which is only as good as the language it contains. In other 
words, a contract is interpreted to mean what it actually says, not what one or the other 
of the parties meant to say. 

It is also of the utmost importance that the contractor have the necessary 
experience and qualifications to perform the work called for by the contract. If the 
contractor proves to be incapable of providing the desired quality, there is not much 
remedy afforded to EPA unless specific contract provisions have been breached. This is 
often not the case, as excellence and quality are difficult to define. 

All of this only serves to underline how important pre-award planning is to the 
Government. Whoever originates the requirement, whether the Project Officer, Work 
Assignment Manager, Delivery Order Officer or Delivery Order Project Officer, has a 
basic responsibility to ensure that the language in the RFP and the resultant contract 
will meet his or her needs. Statements of Work must be clear and concise, and state 
exactly what the Government requires. Evaluation criteria should be structured so as to 
allow the selection of a highly qualified source. Reports of Work and other deliverables 
should be well-defined, with reasonable deadlines which will meet EPA's needs. 

In performing any of these pre-award planning tasks, Project Officers as well as 
Contracting Officers need to be aware of the particular requirements and any problems 
which are involved in administering and monitoring the different types of contracts. 
This awareness can help these personnel to be effective contract administrators and 
reduce the time they need to spend in monitoring the contract. 

6.2 Reading and Understanding the Contract 

After a contract has been awarded in EPA, what is the first thing the Project 
Officer should do? The answer is: READ THE CONTRACT. 

Even if the Project Officer was responsible for drafting the requirement in the 
first place, the most important part of contract administration is to become thoroughly 
familiar with the specific obligations of both the contractor and the Government. By 
reading the entire contract, the Project Officer will be able to monitor the contractor's 
progress more successfully as different stages of performance are reached. If questions 
arise, the Contracting Officer will make time available to assist the Project Officer in 
understanding the contract's terms and conditions. 
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One of the first things which should be examined is: what are the obligations of 
the Government? The contract may require EPA to provide property or data to the 
contractor. If the property or data is not provided on time, the contractor may have an 
excuse for delaying performance, and may even have a basis for a monetary claim against 
the Government. Project Officers must be very careful to guard against such potential 
delays caused by the Government, and should develop some type of !ichedule, coordinating 
with other EPA offices, if appropriate, for the timely fulfillment of these obligations. 

6.3 Schedule of Major Tasks and Deliverables 

After reviewing the Government's obligations, the Project Officer should next 
make a list of each of the major tasks under the contract. (If the contract is a term 
form, or a fixed-rate, indefinite quantity type, this function, as well as the 
determination of the Government's obligations, will be performed for each task by the 
Work Assignment Manager or Delivery Order Officer, with oversight by the Project 
Officer.) See pages 153-4 for sample schedules. 

The list of tasks should include all associated deliverables, reporting 
requirements, and deadlines, as well as any specific inspection requirements and duties 
of the Government. This list should be kept up-to-date by the Project Officer, and used 
as a tool for monitoring progress and determining the extent of contract completion. 

In identifying the work the contractor is legally obligated to perform, keep in 
mind that some documents describing the requirements may have been made a part of the 
contract by a device called "incorporation by reference". Requirements incorporated by 
reference are not written out in full in the contract, but are simply listed by title and 
FAR or other reference. Examples of this are many clauses required by the Federal 
Acquisition Regulations. Clauses which are incorporated by reference are just as 
binding on the contractor as any other provision specifically written in full text in the 
contract. EPA personnel and contractors should review these clauses (by reviewing the 
referenced clauses in, for example, the FAR), to ensure their knowledge of the 
applicable requirements. Pages 47-8 list a number of the more important clauses; 
these are discussed in more detail in later chapters, e.g., in Chapter 7, pages 187 ff. 

6.4 Post-Award Orientation 

Once a review of the Government's and the contractor's obligations has been made, 
it is often useful to hold a post-award orientation conference with the contractor. This 
will help to ensure that all aspects of the contract requirements are clear and that each 
party is certain of its obligations. Post-award orientation is a useful tool for 
contributing to good contractor performance by: 

- increasing the assurance that the contractor understands everything the 
contract requires. 

- clarifying the roles of the Government personnel with whom the contractor 
will deal during the life of the contract. 

- explaining the contract administration procedures that will be used. 

Depending upon the complexity of the contract, the format for post-award 
orientation may be relatively simple, such as a letter signed by the Contracting Officer, 
or a conference call with both the Project Officer and Contracting Officer participating. 
Or, it might be more formal, with a meeting attended by contractor representatives and 
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various EPA personnel involved in the administration of the contract. Regardless of 
format, the following significant items should be covered: 

(1) The Statement of Work (including major tasks and all deliverables); 

(2) Reporting Requirements; 

{3) Special Contract Provisions (Key Personnel clause, Subcontract Consent 
clause, etc.); 

(4) Procedures for monitoring and measuring progress; 

(5) Invoicing and Payment Procedures; 

(6) The Key Players, Their Responsibilities and the Chain of Command 

{7) The Logistics of Operation and Communications 

The conference should always be chaired by the Contracting Officer. The 
objective is to promote an understanding of the contract, and usually it is necessary for 
the EPA personnel involved to meet beforehand to develop the agenda and establish a 
coordinated position on all points. Preparing for the conference also presents an 
excellent opportunity to ensure that all EPA personnel involved in the contract (Work 
Assignment Managers, Delivery Order Officers and Delivery Order Project Officers} are 
similarly oriented. 

After the conference, it is a good idea to prepare a report covering the items 
discussed, the understandings reached, and any further actions required, and distribute 
it to all attendees. 

6.5 Records, Logs, Reports and Files 

The need to maintain proper records, logs, and reports cannot be emphasized 
enough. The Project Officer's records are considered part of the official contract 
documentation. In event of a contract dispute, these records may be subjected to 
examination by the Board of Contract Appeals or by the Federal Courts. The Project 
Officer should immediately, upon his or her designation, set up a contract administration 
and suspense file for the contract. 

Documents concerning the contract must be contained in the Project Officer's 
official files. This includes copies of the contract and any modifications, all related 
internal and external correspondance, copies of all contractor deliverables, and all 
financial and payment information. Exhibit 6-A is a sample file plan which may be used 
for this purpose. Sample contractor communications records and meeting record forms 
are presented on pages 169-70. 

The sample plan may be changed to meet the specific requirements of the 
contract. For example, it may be wise to set up a special file section if Government
furnished property or special equipment is involved in the contract. If the contract 
provides for award fee payments, a section that specifically relates to this area should be 
set up in the files. 

Work Assignment Managers, Delivery Order Officers and Delivery Order Project 
Officers have similar recordkeeping requirements, depending on the extent of their 
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delegated responsibilities. (See pages181-2 for a suggested file plan.) Failure to 
maintain such records reduces the government's ability to hold the contractor 
accountable for the contracted-for performance. 
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Sample Contract Administration 

File Plan 

Basic Contract File 

Copy of contract and all modifications thereto 

Copy of specifications, drawings, or manuals incorporated into the 
contract by reference 

Listir;ig or contractor submittal requirements 

Listi~ oC Government-f umished property or services 

Listing or all information or documents furnished to the contractor 

Copy o! the pre-award survey, if conducted 

Schedule of compliance reviews 

File on PO and Contract Monitor Designation 

~ oC PO designation 

Letters o! contract monitor assignments with copy o! transmittal letter 
furnished to the contractor 

Listi~ of specialized contract administration !unctions delegated to the 
PO or contract monitor 

Internal Corres:>ondence File 

PCMD9/89 

Record o! communications between PO and othe:- support activities 

In-house pre-performance checklist 

Copies o! all correspondence between the PO and the Contracti~ O!ficer 

Copies o! correspondence between the PO and contract monitors and 
sponsorirg activities 

Figure 4-A (page l of 2) 
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Contractor Corres:>ondence File 

C-Opy o! all general corre!l>ondence related to the contract 

Original o( all contractor submittals of data and reports 

Copy o! notice to proceed, stop work, or correct deficiencies 

Copy of all letters of approval pertaining to, for example: materials; the 
contractor's quality control program; prospective employees; work 
schedules, etc. 

Pavment File 

ln!ormation relative to discount provisions for prompt payment 

Copy of contractor invoices 

Copies of in5t)ection reports 

Letters pertaini~ to contract deductions or !ee adjustments 

Back-up documentation Car recommendation· o! contractor payment or 
orogress payment. 

Figure 4-A (page 2 of 2) 182 
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WORK ASSIGNMENT CLAUSE 

Specifies Required Work Assignment Elements, I.e., 
Number, Estimate Of Required Labor Hours, Period 
Of Performance & Schedule Of Deliverables, And 
Description Of The Work .. 

Requires Contractor To Sign Work Assignment 
To Acknowledge Receipt And Submit Work Plan 
To PO And CO. 

Requires Contractor To Stop Work If They Do Not 
Receive Work Plan Approval. 

Contractor Must Notify CO If Work Assignment 
Suggests Change To Contract Terms Or Conditions. 
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EPAAR Clause 

VOll ASSICMKEHTS (API 1984) 

(a) The Contractor •hall perfora work under thh contract a• •peci
fied in vrittea wort a••iaameat• i••ued by the Coatractiaa Officer. 

(b) Each vort •••i1m1eat vill include (1) a DUJMrical d••ianatioa, 
(2) the ••tiaate of required labor boura, (3) the period of performance 
and •chedule of deli-.erable•, and (4) the de•criptioa of the work. 

-
Cc) Th• Contractor •hall acknowledge receipt of each work •••ign..nt 

by returning to th• Contracting Officer a aigned copy of the work 
a••ign11ent within ••••• calendar daya after it• receipt. Th• 
Contractor •hall becJin work i.lmediately upon receipt of a vork aaaign
••nt. Wit~tn ••••• calendar day• after receipt of a vork aaaign..ent, 
the Contractor ahall aut.it ••••• copie• of a work plan to the Project 
Officer and ••••• copiea to the contracting Officer. Th• work plan 
•hall include a detailed technical and ataffing plan and a detailed 
coat ••tiaate. Within ••••• calendar daya after receipt of the vork 
plan, the Contracting Officer vill provide written approval or diaap
proval of it to the Contractor. If the Contractor baa not received 
approval on a work plan within ••••• calendar daya after it• autmia
aion, the Contractor ahall atop work on that work aaaign..nt. Alao, if 
the Contracting Officer diaapprovea a work plan, the Contractor ahall 
atop vork until the problem eauaing the diaapproval i• reaolved. In 
either caae, the Contractor aball reaume vork only vhen the Contracting 
Officer finally approve• the vork plan. 

Cd) Thi• clauae doe• not change th• requir .. enta of the·•Level of 
!ffort• clauae, nor th• notification requir ... nta of either th• 
•Liaitation of Coat• or •Liaitation of runda• clau .. a. 

Ce) wort aaai9naent• aball not allow for any cba119• to th• ter .. or 
conditioJW of.th• coatraet. Where any lan9uage in th• work •••ign..nt 
aay auggeat a cbange to th• teraa or condition•, th• contractor •hall 
iaaediatel7 DOtlff tbe Contracting Officer. 

7-3 187 



PCMD9/89 

DELIVERY ORDER CLAUSE 

Specifies Individuals (Aside From Contracting 
Officer) Who Are Authorized Ordering Officials. 

Requires Use Of Optional Form 347 Or Other 
Agency Prescribed Form To Order Supplies 
Or Services. 

Requires Use Of Standard Form 30 If Amending 

Requires Contractor To Acknowledge Receipt And 
Submit Staffing Plan To Ordering Officer Within 1 O 
Days. 

If Contractor Considers Estimated Hours Or Completion 
Date Unreasonable, Must Notify Ordering Officer 
And Contracting Officer In Writing Within 10 Days 

Contractor Must Not Exceed Order Ceiling Price, 
And Contractor Must Notify CO If Contractor Believes 
Costs Will Exceed 85°/o Of Total Cost Within Next 
30 Days 
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EPAAR Clause 

OIDEl.I~-IY DESIGNATED Oat>!IING OPFIC!lS (APR 1984) 

(a) The Government will order any auppli•• aod aervicea to be 
furniahed under thi1 contract by i••~ing delivery order1 on Optional 
Fol"ll 347, or any agency pre1cribed fora, froa ••••• throuah •••••• In 
a~dition to the Contracting Officer, the foll~vina individual• are 
authorized orderl~ off icera • 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
(b) A Standard For11 30 will be the aethod of aaendina deli~ry ordera. 

(c) The t.>ntractor ahall acknowledge receipt of each order and 1hall 
prepare and forward to the Ordering Officer within tan (10) calendar 
day1 the propoaed ataffing plan for accompliahtna the •••ianed taak 
within th~ period ap~cifi~d. 

(d) If the Contractor cons1der3 the e1tiaated labor hours or 
apecified work c~mpletton date to be unreasonable, he/aha ahall 
promptly notify the Ordering Officer and Contractina Officer in vritina 
within 10 calendar daya, atatin; why the eatiaatad labor houra or 
1p~cified completion date ia con1idercd unreaaonable. 

(e) E•ch d~livery order will have a ceilin& price, which the 
Contractor a3y not ~xcead. When the Contractor ha1 rea1on to believe 
that the labor payment and aupport coata for the order, which vtll 
accrue in the next thirty (30) daya, will brine total coat to over 8S 
percent of the ceilina price •P•cified in the orde~. the Contractor 
ahall notify th• Orderina Officer. 

(f) Paraarapha (c), (d), and (e) of thia clauae apply only vhen 
•~rvic•• are bein& ordered. 

7-5 189 



PREPARING THE STATEMENT OF WORK 
FOR WORK ASSIGNMENTS/DELIVERY ORDERS 

1. Determine Objectives Of The Work 

2. Consider What The Govt Should Provide, E.g., 
Furnish Or Make Available Background Reports 

3. Prepare Outline, Insuring That All Needed Points 
Are Included; Arrange In Logical Sequence 

4. One Person (If Feasible) Writes Draft Statement 
Of Work To Attain Good Flow Of Thoughts 

5. Edit Statement Of Work 

PCMD 9/89 

Eliminate excessive verbiage 
Check sentence lengths (mix of short/longer 

sentences; make it readable) 
Eliminate bureacratese 
Define any uncommon acronyms or technical 

terms at first point of use (or provide glossary} 
Stress use of active voice (E.g., dog bites On

Scene Coordinator vs. On-Scene Coordinator 
is bitten by dog) 
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PREPARING THE STATEMENT OF WORK 
(Cont.) 

6. Pass Draft Version To Another Person For Review 

7. Make Changes Based On The Review 

8. Prepare In Final Form 

THROUGHOUT -- REMEMBER TO CONSIDER: 

- You Can't Reasonably Guard Against Every 
Conceivable Contingency 

- You Can Guard Against Some Performance 
Problems By: 

PCMD 9/89 

- Clearly specifying delivery dates 

- Including the means to evaluate whether contractor 
is delivering the quality of work required 
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ELEMENTS OF WORK ASSIGNMENT 

1. PERIOD OF PERFORMANCE 

(Should last until final deliverable is due) 

2. LEVEL OF EFFORT 

(Estimated number of person-hours required to 
perform the assignment) 

3. STATEMENTOFWORK 

Title* 

Purpose Of Task/Background* 

Detailed Task Description (Specific Tasks/Deliverables)* 

Required Additional Reports (WI Desired Format) 

Schedule Of Tasks And Deliverables* 

Suggested Skill Mix 

Required Personnel Qualifications 

Provision Of Government-Furnished Data 

Special Requirements or Restrictions 
*Mandatory Components (Others Should Be Included If Applicable) 

PROJECT MUST FALL WITHIN CONTRACT STATEMENT 
OF WORK! 

PCMD 9/89 
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LEVEL OF EFFORT (LOE)/COST 
REIMBURSEMENT TERM CONTRACT 

PCM09/89 

HOURS, Not Dollars, Are What Are Counted And 
Allocated. 

Most LOE Contracts DO NOT Count Support 
Personnel Such As Company Management, 
Typists, And Clerical In Direct Labor. However, 
Some Contracts May Deviate From This Method. 

Level Of Effort Does Include Subcontractor And 
Consultant Hours, As Well As Contractor Hours. 

Hours Not Used In Given Contract Period Are Lost 
And Cannot Be Used In Later Period. 
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EPAAR Clause 

LEVEL OP IPPOIT-COST-llIKIOJ.s!M!NT TEDI C05TIACT (API 1984) 

(a) The Contractor ehall perfona all work and provide all required 
report• within the le99l of effort 1pecifi~d below. The Covernaent 
hereby order1 ••••• direct labor houri for the baee period, which 
repre1ente the Govermaent'• beet e1tiaate of the level of effort to 
fulfill theae require111ent1. 

(b) Direct labor include• per1onnel euch aa engineer1, ecientiete, 
draftamen, technician•, etati1tician1, and program.era and not eupport 
per1onnel 1uch •• COllpany aanaae•ent, typiete, and key punch operator• 
even though 1uch eupport pereonnel are aoraally treated ae direct labor 
by the Contractor. The level of effort apecified in paraaraph (a) 
include• Contractor, aubc:oatractor, and conaultant labor houri. 

(c) If the Contractor provide• lea• than 90 percent of the level of 
effort apecif ied for the be•• period or any optional period ordered, an 
equitable downward adju1t•ent of the fixed fee, if any, for that period 
will be made. The Government •ay require the Contractor to provide 
additional effort up to 110 percent of the level of effort for any 
period until the e1timated co1t for that period ha1 been reached. 
However, th1• additional effort 1h.all' not re1ult in any increase in the 
fixed fee, if any. If thia ia a coat-plua-incentive-fee (CPIP) 
contract, the tel'1S "fee· in thia paragraph .. an• ·baae fee and 
incentive fee." If thi• ia a co1t-plua-avard-fee (CPAP) contract, the 
tena "fee" in thia paragraph aeana •t.aae fee and award fae.· 

(d) If the level of effort apecified to be ordered durina a aiven 
ba1e or option period i• not ordered duriaa that period, that level of 
effort .. , not be accuaulated and ordered during a sub1aquent period. 

(e) Theaa taraa and condition• do not auper1ede the raquireaent• of 
either the •Liaitation of C.Oat• or ·Li•itation of Fund1" clauae1. 
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DEFINITION OF LABOR CLASSIFICATIONS 

Listed below are qualifications for each category of 
professional services the-contractor must provide: 

(a) Level IV: Senior Professional (Management): 

At least eight years of professional experience planning, 
conducting and participationg in short-ter~ studies: the desiqn, 
review and evaluation of management and administrative systems: 
and the provision of management support. At least some of 
the experience must include scheduling work to meet completion 
dates, estimating manpower needs and reviewing project progress 
and making changes in methodology where necessary. This 
individual plans, conducts, and supervises projects of major 
significance, necessitating advanced knowledge and the 
ability to originate and apply new and unique methods and 
procedures. This person supplies technical advice and counsel 
to other professionals and generally operates with wide 
latitude for unreviewed action. In addition, must have at 
least a masters degree in business administration, management, 
public administration, or related discipline unless the 
Experience/Qualification Substitutions clause is satisfied. 

(b) Level III: Mid Professional (Senior Analyst): 

At least three years professional experience participating 
in short-term studies: the design, review and evaluation of 
management and adminsitrative systems; and the provision of 
information management policy support. Individual receives 
assignments associated with projects from the senior professional 
translating technical guidance received into usable data applicable 
to the particular assignment. Work assignments are varied and 
require some originality and ingenuity. In addition, must 
have at least a masters degree in the social sciences, management, 
business administration, public administration, or related 
discipline unless the Experience/Qualification Substitutions 
clause is satisfied. 

(c) Level II: Junior Professional (Analyst): 

Less than three years of experience in the areas listed 
above under "Mid Professional (Senior Analyst)." Individual 
gathers and correlates basic data and performs routine analyses. 
Person works on less complicated assignments where little 
evaluation is required. In addition, must have at least a 
bachelors degree in the social sciences, management or business, 
unless the Experience/Qualifications Substitutions clause is 
sa ti sf ied. 
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Experience/Oualificatio~ Substitutio~s: 

(a} Any combination of additional years of 
experience in the proposed field of expertise plus full time 
college level study in the particular field totaling four (4) 
years will be an acceptable substitute for a bachelors degree. 

(b) A bachelors degree plus any combination of 
additional years of experience and graduate level study in the 
proposed field of expertise totaling two (2) years will be an 
acceptable substitute for masters degree. 

(c) Additional years of graduate level study in 
an appropriate field will be considered equal to years of 
experience on a two-for-one basis. 

PCMD 9/89 
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DEFINITION CF LABOR CLASSIFICATIONS 

Offerers shall use the following labor classifications in 
preparing their technical and cost proposals: 

PROFESSIONAL 

Cl> Level 4 - Plans, conducts and supervises proJects 
of major significance, necessitating advanced knowledge and the 
ability to originate and apply new and unique methods and 
procedures. Supplies technical advice and counsel to other 
professionals. Generally operates with wide latitude for unreviewed 
action. 

Typical Title: Project Leader, Chief Engineer 
Normal Qualifications: Ph.D. Degree. or equivalent; and 
Experience: 10 years or more 

<2> Level 3 - Under general supervision of proJect 
leader. plans, conducts and supervises assignments normally 
involving smaller or less important projects. Estimates and 
schedules work to meet completion dates. Directs assistance. 
reviews progress and evaluates results; makes changes in methods, 
design or e~uipment 

where necessary. Operates with same latitude for unreviewed 
action or decision. 

Typical Title: Project Engineer. Group Leader 
Normal Qualifications: Masters Degree or equivalent; and 
Experience: 6-12 years 

(3) Level 2 - Under supervision of a senior or project 
leader, carries out assignments associated with projects. 

Translates technical guidance received from supervisor into usable 
data applicable to the particular assignment coordinates the 
activities of Juniors or technicians. Work assignments are varied 
and require some originality and ingenuity. 

Typical Title: Engineer, Analyst 
Normal Qualifications: B.S. Degree or e~uivalent; and 
Experience: 3-8 years 

C4> Level 1 - Lowest or entering classification. Works 
under close supervision of senior or project leader. Gathers and 
correlates basic data and performs routine analyses. Works on less 
complicated assignments where little evaluation is re~uired. 

PCMD9/89 

Typical Title: .Junior, Associate 
Normal Qualifications: B.S. Degree or e~uivalent; and 
Experience: 0-3 years 
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Experience/Qualifications Substitutions 

Cl> Any combination of additional years of experience 
in the proposed field of expertise plus full time college level 
study in the particular field totaling four C4) years will be an 
acceptable substitute for a B.S. Degree. 

<2> A B.S. Degree plus any combination of additional 
years of experien,e and graduate level study in the proposed field 
of expertise totaling two <2> years will be an acceptable substitute 

for a Masters Degree. 

(3) A B.S. Degree plus any combination of additional 
years of experience and graduate level study in the proposed field 
of expertise totaling four C4> years or a Masters Degree plus two 
<2> years of either additional experience or graduate level study in 
the proposed field of expertise will be an acceptable substitute for 
a Ph.D. Degree. 

(4) Additional years of graduate level study in an 
appropriate field will be considered equal to years of experience on 
a one-for-one basis. 

TECHNICIAN 

<1> Level 3 - Performs nonroutine and complex 
assignments. Works under general supervision of a scientist or 
engineer. Performs experiments or tests which may require 
nonstandard procedures and complex instrumentation. Records, 
computes and analyzes test data prepares test reports. May 
supervise lower level technicians. 

Typical Title: Senior Technician Experience: 6 years or 
more 

<2> Level 2 - Performs assignments that are normally 
standardized. Operates testing or processing e~uipment of moderate 
complexity. May construct components or subassemblies of prototype 
models. May troubleshdot malfunctioning equipment and make simple 
repairs. Extracts and processes test data. 

Typical Title: Technician Experience: 2-6 years 

C3) Level 1 - Per~orms simple and routine tasks or tests 
under close supervision. Records test data and may prepare 

simple charts or graphs. Performs routine maintenance and may 
install or set up test equipment. 

Typical Title: Junior Technicians, Technician Trainee 
Experience: 0-2 years 

Experience/Qualifications Substitutions 

Cl) Any combination of additional years of experience 
in the proposed field of expertise plus full time college level 
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study in the particular field totaling four (4) years will be an 
acceptable substitute fol" a B. S. Degree. 

C2> A a.s. Degree plus any combination of additional 
years of experience and gr~duate level study in tr~ ~rQp-0sed field 
of expertise totaling two <2> years will be an acceptable substitute 

for a Masters DegT'ee. 

<3> A B. S. Degree plus an" combination of additional 
~ears of experience and graduate level study in the proposed field 
of expertise totaling four <4> years or a Masters Degree plus two 
<2> years of either additional experience or graduate level study in 
the proposed field of expertise will be an acceptable substitute for 
a Ph.D. Degree. 

C4) Additional years of graduate level study in an 
appropriate field will be considered e~ual to years of experience on 
a one-for-one basis. 

.. 
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FIXED RATES FOR SERVICES 

Tnis Clause Sets Labor Rates For Personnel Classes 
For Duration Of Contract. 

Rates Stated Are To Cover All Expenses, Including 
Report Preparation, Salaries, Overhead, General 
And Administrative Expenses, And Profit. 

Contractor Must Maintain Time And Labor Distribution 
Records For all Employees Working Under The 
Contract. 
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EPAAR Clause 

FIXED RATES FOR SERVICES--INDEFINITE DELIVERY/INDEFINITE 
QUANTITY CONTRACT (APR 1984) 

The following fixed rates shall apply for payment purposes for the 
duration of the contract. 

Personnel 
Classification 

Skill 
Level 

Estimated 
Direct Labor 

Hours 

Fixed 
Hourly 
Rate Total 

. . . . . . . . . . . . . . ........... . . . . . . . . . . . . . . . . . . . . . . . . . .......... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .......... . . . . . . . . . . . . . . . . ......... . . . . . . . . . . . . . . . . . . . . . . . . . . .......... . . . . . . . . . . . . . . . . . . . . . . . . . . . ........... . . . . . . . . . . . . . .......... . 
The rate, or rates, set forth above cover all expenses, including 

report preparation, salaries, 'overhead, general and administrative 
expenses, and profit. 

The Contractor shall voucher for only the time of the personnel whose 
services are applied directly to the work called for in individual 
Delivery Orders and accepted by the EPA Project Officer. The 
Government shall pay the Contractor for the life of a delivery order at 
rates in effect when the delivery order was issued, even if performance 
under the delivery order crosses into another period. The Contractor 
shall maintain time and labor distribution records for all employees 
who work under the contract. These records must document time worked 
and work performed by each individual on all Delivery Orders. 

(!nd of clause) 
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ESTIMATING WORK ASSIGNMENT 
COSTS 

TO ESTIMATE TOTAL LABOR HOURS: 

1. Break Down Work Assignments Into Tasks 

2. Estimate Hours Required To Perform Each 
Task, By Labor Category 

3. Sum Total Hours, Across All Tasks, For 
Each Labor Category 

4. Sum Total Hours 

TO ESTIMATE TOTAL WORK ASSIGNMENT COSTS: 

5. Multiply Total Hours Times Average Loaded 
Hourly Rate For Contract (E.g., $50/hour) 

7-18 
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PROJECTED LABOR BUDGET 

DIRECT LABOR 
Prof. Level 3 
Prof. Level 1 

Est. Hrs Rate 
10 x 20 
10 x 10 

TOTAL DIRECT 20 

----

Est. Cost 
$200 
$100 

$300 

LABOR OVERHEAD RATE(%) BASE 
Fringe Benefits 33°/o* X 300 = $100 
Overhead 50°/o* X 400 = $200 

TOTAL LABOR OVERHEAD $300 

TOTAL BURDENED LABOR $600 

*Typical range= 33-45o/o for fringes; 40-100% for 
overhead 

PCMD9/89 
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PROJECTED LABOR BUDGET + CDC'S 
WITH RATES LOADED W/ FRINGES & OVERHEAD 

DIRECT LABOR Est. Hrs Rate Est. Cost 
Prof. Level 3 10 x 40 - $400 -
Prof. Level 1 10 x 20 - 200 -

TOT AL DIRECT 20 $600 

OTHER DIRECT COSTS 
Travel $180 
Subcontractors {200 prof. hrs.) 6000 
Computer Time* 820 

TOTAL ODC'S $7000 

TOTAL DIRECT COST AND LABOR $7600 

*Must Be Approved by OIRM Or SIRMO As Appropriate 

PCMD9/89 
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PROPOSED WORK ASSIGNMENT 
BUDGET 

WITH RATES LOADED W/ FRINGES & OVERHEAD 

DIRECT LABOR Est. Hrs Rate Est. Cost 
Prof. Level 3 10 x 40 - $400 -
Prof. Level 1 10 x 20 - 200 -

TOTAL DIRECT 20 $600 

OTHER DIRECT COSTS 
Travel $180 
Subcontractors (200 prof. hrs.)* 6000 
Computer Time 820 

TOTALODC'S $7000 

TOTAL DIRECT COST AND LABOR $7600 

GENERAL & ADMINISTRATION (10°/o) $760 

TOTAL ESTIMATED COST $8360 

FEE (7o/o) $585 

TOTAL ESTIMATED COST + FEE $8945 

Average Hourly Rate (Incl. ODC's) = $40.66 
(Total costs of $8945 divided by 220 hours of labor, 
i.e., 20 hrs.of direct labor+ 200 subcontractor hours) 

* Separate Breakdown Should Be Provided 
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ESTIMATING TOTAL COSTS 

1. Calculate Total Hours Per Labor Category 

2. Multiply Hours Per Labor Category Times 
Hourly Rate Per Category 

3. Sum The Costs For All Categories = Total Labor 
Costs (Unloaded, I.e., No Fringes) 

4. Multiply Labor Costs Times Fringe Benefit Rate 
(E g., 33o/o) = Total Labor Costs 

5. Multiply Total Labor Costs Times Overhead Rate 
(E.g., 50°/o) 

6. Add Other Direct Costs (E.g., Consultants, 
Subcontractors, Travel, Other Direct Such 
As Photocopy, Computer Time) 

7. Multiply Sum Of Labor Costs + Other Direct 
Costs Times G&A (E.g., 10°/o For General & 
Administrative Costs) = Estimated Cost 

8. Multiply Estimated Cost Times Fixed Fee (E.g., 
7%) = Estimated Cost Plus Fixed Fee 
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RESTRICTIONS ON 
STATEMENTS OF WORK 

1. Do NOT Include Any Internally Developed Cost 
Estimates 

2. Do NOT Direct The Contractor To Use Any Specific 
Employee, Consultant Or Subcontractor 

3. Do NOT Include Any Tasks Outside The Scope Of 
The Basic Contract 

7-23 
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OTHER CONSIDERATIONS IN 
PREPARING A WORK ASSIGNMENT/ 

DELIVERY ORDER SOW 

1. Existence Of Any Organizational Or Individual 
Conflicts Of Interest 

2. Qualifications of Contractor Staff To Perform Task 
Or Need To Obtain Subcontractors/Consultants 
Consent 

3. Key Personnel 

4. Avoidance of Creating Personal Services Contract 

5. Need For/Use Of Government Furnished Property 

7-24 
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ORGANIZATIONAL CONFLICTS 
OF INTEREST 

An Organizational Conflict Of Interest Exists When The 
Nature Of The Work To Be Performed Under A 
Government Contract May, Without Some Restriction On 
Future Activities, 

1. Result In An Unfair Competitive Advantage To 
The Contractor 

2. Impair The Contractor's Objectivity In Performing 
The Contract Work 

NOTE: It Is Similarly Important To Check The Existence 
Of Any Conflicts Of Interest, E.g., Ownership Of Stock 
In A Company To Be Regulated. 

PCMD 9/89 
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EPAAR Clause 

OIGA!flZATIONAL CONFLICTS OF Illl'El!ST 
(APa 1984) 

(a) The Contractor warrants th.at, to the best of the Contractor'• 
knowledge and belief, there are no relevant facts or circumstances 
which could give rise to an organizational conflict of interest, aa 
defined in FAJl Subpart 9.S, or that the Contractor haa diacloaed all 
such relevant information. 

(b) The Contractor agrees that if an actual or potential oraaniza
tional conflict of interest ia diacovered after award, the Contractor 
will aake a full diaclosure in writing to the Contractina Officer. 
Thia disclosure shall include • description of action• vhich the 
Contractor haa taken or propoaea to take. after consultation vith the 
Contractina Officer, to avoid, citigate, or neutralize the actual or 
potential conflict. 

(c) Jteaediea - The EPA may tenainate thia contract for convenience, 
in whole or in part, if it deems 1uch terllination necessary to avoid an 
organizational conflict of intereat. If the Contractor was aware of a 
potential organizational conflict of interest prior to award or dia
covered an actual or potential conflict after award and did not 
diacloae or miarepreaented relevant information to the Contracting 
Officer, the Government aay terminate the contract for default, debar 
the Contractor froa Government contractiq, or puraue auch other 
remedie• aa .. y be permitted by law or thia contract. 

(d) The Contractor further agree• to insert in any aubcontract or 
consultant aareeaent h.reunder, proviaiona which ahall conform aubstan
tially to tbe laaau•1• of this clause, includiaa thia paragraph (d). 
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SUBCONTRACTS REQUIRING 
GOVERNMENT CONSENT 

1. For The Fabrication, Purchase, Rental, Installation Or 
Other Acquisition Of Special Test Equipment Valued 
At More Than $10,000 Or Of Any Items Of Industrial 
Facilities 

2. That Have Experimental, Development Or Research 
Work As One Of Their Purposes 

3. For Architect-Engineering Services 

4. Cost-Reimbursement, Time-and-Materials Or Labor
Hour Type 

5. Fixed Price Subcontracts That Exceed Either $25,000 
Or 5o/o Of The Total Estimated Cost Of The Prime Contract 

PCMD9/89 

(These Consent Requirements Apply To All Prime 
Contracts Except Firm Fixed Price Contracts.) 
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SUBCONTRACTS (COST-REIMBURSEMENT AND 
LETTER CONTRACTS) (JUL l9U) 

(a) -Subcontract." as used in this clause. includes but 
is not limited to purchase orders. and chanps and 
modifteations to pur~ orders. The Contractor shall 
notify the Contractina Officer reasonably in advance oC 
en1crin1 into any subcontract if-

( J) The proposed subcontract is of the COll·reim
buncmeru, limc·and-matcrials. or labor-hour type; 

(2) The propelled subcoatnct is fu.ed-pric:e and 
exceeds either 525,<XX> or 5 percent of the total esti
mated cost of this contract; 

(3) 'The proposed subcontract bas esperimcntal, de
velopmental. or research work as OM of its purposes; 
or 

(4) This contract is ncx a facilities contract and the 
proposed subcontract provides for the fabrication. 
purchase, rental, installation. or other acquisition of 
special lest equipment valued in excess of SI0,000 or 
of any items of r acilities. 
(b) (I) In the cue of a proposed subcontract that (i) 

is of the cosMeimbuncment. time-and-materials. or 
labor-hour type and is estimated to esceed SJ0,000. 
includina any fee, (ii) is proposed to esceed SI00,000, 
or (iii) is one of a number or subcontrKU with a sin1lc 
subcontractor. under this contnct. for the same or re
lated supplies or IC1'Vices that. in the aurqate. are 
upected lo Cllceed S 100.<XX>, che advance notifte:1tion 
re\fuired by parasraph (a) above shall include the infor
mation specified in subparaarap'h (2) below. 

(2) {i) A description or the supplies or services to 
be subcontracted. 

(ii) Identification or the type of subcOntract to 
be used. 

(iii) Jdentifteation or the proposed subcontractor 
and an csplanation or why and bow the proposed 
subcontractor was selected. includinl the competi
tioa obtained. 

(iv) The propoled subcontract price and the 
Contractor's COit or price analysis. 

(v) The subc:ontractor's current. complete. and 
accura1e COit or pricina data and Certificate of 
Current Coli or Pricin1 Data. if required by other 
contraci provisions. 

(vi) The subcontractor's Disc:lo&ure Statement or 
Cenirate matins to Coll Ac:countin1 Standards 
when such data are required by o<hcr provisions ol 
this contrxt. 

(Continued on the next page) 
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StTBCmrrRACTS - -continued 

(vii) A ne1c»a1m memorandum mlectin1-
(A) The pc..., elements of the wbcontract 

price neaotiatiams 
(B) The 1DC11 lipific:ant considerations con· 

trollin1 esta.,...,,.._t d initial or revised prica; 
(C) The rasoa COit or pricina data were or 

were not required; 
(D) The extent. if any, to which the ContrK· 

tor did not rely 0n the aubcontractor'1 coat or 
pricin1 data in determinin1 the price objective 
and in neaotiatin1 the final price; 

(E) The eatent to wh;ch it WIS recosniud in 
the neaotiation that the 1ubcontractor'1 coat or 
pricina data were not accurate, complete. or 
current; the action taken by the Contractor and 
the subcontractor; and the effect or any such 
~efective data on the total price neaoriated; 

(F) The reasons ror any li1nific:ant difTerence 
be1ween the Contractor's p,;ce objective and the 
price negotiated; and 

(G) A complete eaplanation of the incentive 
fee or profi1 plan when inc:entives are used. The 
eaplanation shall identify each critical perform-
ance element. manaaement decisions used to 
quantify e.ch incentive element, reasons for the 
inc:entivn. and a summary or aJJ trade-off pouj· 
bilities considered. 

(c) The Contractor shall obtain the Con1racting om. 
cer'1 wriuen consent before placin1 any subcontract 
for which advance notification is requred under para· 
araph (a) above. However, the Contrac:tina Officer 
may ratify in writin& any such subcontract. Ratification 
shall cons1itutc the consent of the Contractin1 Officer. 

(d) If the Contractor has an approved purchasina 
system and the subcontract is within the scope or such 
approval, the Contractor may enter into the subcon· 
tracts described in aubparaaraphs (a)(1) and (a)(l) 
above wi1hout the consent of the Contractina OfTacer, 
unless this contract is for the acquisition ol major sya
tems. 1ubsy1tems. or their components. 

(e} Even if the ContrKtor'1 pun:hlsina system has 
been approved, the CoatrKtor shall obtain the Con· 
tractina OfTacer's wrine comcnt bef'ore plac:ina sub
contracts that have been telected for special surveil-
lanc:e and identir~ in the Schedule-of this contract. 

(I) Unless the consent or approval specirtc:ally pro
vides otherwise. neither consent by the Contrac1ina 
OfTw:er to any subcontract nor approval ol the Con
tractor's purchasina system shall constitute a detcrimin· 
ation (I) of the acceptability of any subcontract terms 

or conditions. (2) of the allowability or any cost under 
this contract. or (3) to relieve the Contractor of any 
responsibility for perfonnina this contnct. 

(J) No subcontract placed under this contract lhall 
,P.r:c!_V!ck for payment on a cost·plm-a-pcrccntqe-ol-coet 
P~;~ any fee payable under coa-mmbuncment 

FAR Clause 

parasrapb 15.903(d) of tbe Federal Acquisition Rqula
tion (F A.R). 

(h) The Contractor shall aive the Contractina Offi
cer immediate written notice of any action or suit filed 
and prompt notice o( any claim made a1ainst the Con· 
tractor by any subcontractor or vendor that. in the 
opinion ol the Contn.ctor, may result in litiption relat· 
ed in any way to this contract. with rcs~t to which 
the Contractor may be entitled to reimbursement from 
the Government 

(i) (1) Tbe Contractor shall insert in each price rede· 
terminatioa or incentive price revision subcontract 
under this contract the substance or the paraaraph 
""Quarterly lil1Utation on payments statement" of the 
clause at 52.216-5, Price Redetermination-Prospective, 
,2.216-6, Price Redetermination-RetroKtive, ,2.216-
16, Incentive Price Revision-Firm Tar1et. or 52.216-
17, lncaitive Price Revision-Sucxessive Tarim,. u 
appropriate. modi(Jed in accorda.nc:e with the para
araph entitled .. Subcontracts" of that clause. 

(2) Additionally, the Contractor shall include in 
each cost·reimbunemcnt aubcontract under this coa
tract a requirement that the subcontractor insert the 
substance of the appropriate modirted subparaJf&Pll 
ref erred to in subparaaraph (I) above in each lower 
tier price redetermination or incentive price revision 
subcontract under that subcontract. 
(j) To facilitate small business panicipation in sub

c:ontractina. the Contractor agrees to provide progress 
payments on subcontracts under this contract that are 
"fi.led·price subcontracts with small business concerns in 
conrormity with the standards for customary pro1ress 
payments stated in FAR 32.502·1 and 32.504(0. as in 
eff cct on the date of this contract. The Contractor 
funher qrees that the need for such pro1ress payments 
will not be considered a handicap or adverse factor in 
the award of subcontracts. 

(k) The Government reserves the right to review the 
Contnctor's purchuina system u set fonh in FAR 
Subpan 44.3. 
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SAMPLE 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON. D.C. 20460 

MEMORANDUM 

SUBJECT: subcontractor/Consultant Approval EPA contract No. 

FROM: Work Assignment Manager 

THRU: Gary R. Polvi, P.E., Project Officer 
Officer of Water Enforcement and Permits (EN-338) 

TO: William Bailey, Contracting Officer 
Contracts Management Division, Cine., OH 

Your approval is recommended for the following subcontractor(s)/. 
consultant(s), proposed by (Prime contractor), as 
identified below in the subject work assignment work plan: 

Work Assignment/Amendment No.: 

Work Plan Title/Dated: 

List of Subcontractors/Consultants Recommended for Approval: 

I make the following certifications for each subcontractor/ 
consultant identified in this approval requests: 

That I have reviewed the subject subcontractor/consultant effort, 
from both technical and cost perspecties and (except as noted 
in the attached work plan approval) find the subcontractor/ 
consultant effort necessary and reasonable to achieve the 
technical objective of the subject work assignment/work assignment 
amendment; 

That the proposed subcontractor(s)/consultant(s) were selected 
independently by the prime contractor; and 

That the efforts of the approved subcontractor(s)/consultant(s) 
are to be managed and directed by the prime contractor. 
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KEY PERSONNEL 

UNDER THE PROVISIONS OF THE "KEY PERSONNEL" 
CLAUSE, THE CONTRACTOR AGREES TO: 

1. Assign To The Contract Work Certain Key Personnel; 

2. Not Remove These Key Personnel From The Contract 
Work For A Certain Period Of Time (Generally 90 Days) 
Without The Consent Of The Contracting Officer; And 

3. Obtain The Government's Approval On Any Proposed 
Substitutions. 

7-31 
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EPAAR Clause 

iE'Y P!SONNEL (APt 1984) 

(a) lbe Contractor shall a1ai1n to thia contract the follovina key 
penonnel: 

........................................................................ 

.........................•.....•.............•.......•...•.•...•••••••.• 
(b) During the first ninety (90) daya of performance, tbe Contractor 

shall aalte no •ubatitutiona of key pereonnel unl••• the aubatltutton 1• 
neceaaitated by illneaa, death, or ter.inatioa of eaplo)"8ent. Tbe 
Contractor ahall notify the Contractina Officer within 15 calendar day• 
after the occurrence of any of tbeae event• and provide the lnforaation 
required by paragraph (c). below. After the initial 9o-day period, the 
Contractor ahAll aubait the inforaation required by paraarapb (c) to 
the Contracttna Officer at leaat lS day• prior to .. kiaa any per.anent 
1ub1titution1. 

(c) The Contractor 1hall provide a detailed ezplanation of the 
circum1tance1 nece11itating the proposed aub1titutiona, ca.plete 
re1waea for the propoaed 1ub1titute1, and any additional information 
reque1ted by the Contracting Office,r. PropoHd •ub.Citutea ahould have 
coaparable qualif ication1 to thoae of the per1on• beiaa replaced. The 
Contractina Officer vill notify the Contractor. within 15 calendar daya 
after receipt of all required inf oraation of tbe deciaion on aub1titu
tion1. lbi• clau1e vill be .adified to reflect any approved change• of 
key per1omiel. 
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PERSONAL SERVICES 

1. A Personal Services Contract Results When The 
Government Assumes The Right To Instruct, 
Supervise Or Control A Contractor's Employee 
In How He/She Performs The Work. 

2. It Is The Contractor's Right To Hire And Fire, To 
Assign And Organize The Work. 

3. Project Officers, Work Assignment Managers And 
Delivery Order Officers Must Take Care Not To 
Create A Work Assignment That Creates A 
Personal Services Contract (Employee/Employee 
Relationship). 

PERSONAL SERVICE CONTRACTS ARE ILLEGAL! 
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ADVISORY & ASSISTANCE SERVICES 

1. Services To Support Or Improve Agency Policy 
Development, Decision-making, Management, 
And Administration, Or To Support Or Improve 
Operation Of Management Systems, To Include: 

Individual Experts and Consultants 
Studies, Analyses and Evaluations 
Management and Professional Support Services 
Engineering and Technical Service 

2. Procurement Requests For A&A Services Require: 

Written Justification Of Need And Certification 
That Services Do Not Unnecessarily Duplicate 
Any Previously Performed Work Or Services 

-- Written Approval By Official At Level Above 
Requesting Office, Or Higher Level If During 
4th Quarter Of Fiscal Vear Or Agency Requires 

3. Management Controls: 

PCMD7/90 

-- Work Statements Are Specific, Complete And 
Specify Fixed Period Of Performance 
Acquisition Follows Competition In Contracting 
Act Requirements 
Disclosure To Avoid Conflict Of Interest 
Proper Monitoring And Contract Administration 
Written Evaluation At Conclusion To Assess 
Utility Of Deliverables And Contractor 
Performance 

7-34 
2170 .... 



PCMD7/90 

CONTRACTS MANAGEMENT MANUAL 1900 Change 7 
5/21/90 

PROCUREMENT REQUEST RATIONALE CHECKLIST 
(to be submitted with EPA Forms 1900-8 and 1900-SA} 

Item l The title of this procurement is 

Item 2 This procurement request package contains the following 
documents. (Check all applicable boxes and attached 

documents as appropriate.) 

See Attachment i Check Description 
EPA Fo=m 1900-8 
Procurement Abstract* 
Statement or Scope of Work* 
Concise Technical Proposal 

Instructions* 
Competitive Technical Evaluation 

Criteria* 
Justification for Other Than Full 

and Open Competition (JOFOC} 
D&F to provide full and open 

competition after exclusion of 
source (see FAR 6.2) 

Justification for Advisory and 
Assistance Services 

Justification of Need (Government
Furnished Property (GFP)/ 
Equipment)* 

Quality Assurance (QA) Review Form 
Recommended Sources List 
Reports Description 
Government-Furnished Property 
Description 

* The PROJECT OFFICER'S HANDBOOK provides guidance for preparing 
these documents. Also, see Item 11. 

Item 3: This procurement ( ]involves [ ]does not involve 
advi~ory and assistance services. (If advisory and assistance 
services are involved, attach a justification that provides a 
statement of the need for the services and a certification that 
such services do not unnecessarily duplicate any previously 
performed work or services). (See page 4 of Figure 2-2 for 
required approvals) 

Item 4: This procurement ( ]involves [ ]does not involve legal 
analysis. I have ( ) have not [ ]discussed this procurement 
with the Office of General Counsel which [ ]concurs [ ]does not 
concur with proceeding with this procurement 

Figure 2-1 
Page 1 of 5 

7-34b 
217b 



PCMD 9/89 

7-POINT JUSTIFICATION OF NEED. FOR GFP 

1. Identify The Specific Program And Project For 
Which The Property Is Required. 

2. Identify The Type, Quantity And Estimated Cost 
(Including Any Transportation Or Installation Costs} 
Of Each Item Of Property Required. 

3. Explain Why The Property Is Necessary For 
Contract Performance. 

4. Explain Why It Is In The Interest Of The Government 
To Provide The Property Rather Than To Require The 
Contractor To Provide The Property At No Direct 
Cost To The Contract. 

5. Identify The Location Of The Contractor's Facility 
At Which The Property Will Be Used, And The 
Contractor's Personnel Responsible For Acquisition 
And Management Of The Property. 
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7-POINT JUSTIFICATION OF NEED FOR GFP 
(Cont.) 

6. For Property To Be Acquired By The Contractor 
At Government Expense, Include A Certification 
That No In-house Excess Property Is Available 
And Include The Concurrence Of The Local 
Property Office. 

7. For Equipment To Be Acquired By The Contractor 
At Government Expense (E.g., Purchase Of Special 
Test Equipment), Include A Lease Vs. Purchase 
Analysis. 
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CASE STUDY 
THE CASE OF DOD 

On September 30, 1994, a cost-reimbursement, term form 
contract was awarded to the Technically Acceptable Corporation 
(TAC) for the purpose of collecting and analyzing data on the 
pesticide industry. The level of effort provided in the contract is 
20,000 hours. The period of performance extends until September 
30, 1996, and there is an option to extend the period of performance 
for an additional year, through September 30, 1997. The option 
contains an additional 10,000 LOE hours. 

You are a Work Assignment Manager, and you have a 
requirement for TAC to study the long and short-term effects of the 
new pesticide, "DOD", on the environment, when used on soybean 
plants. There is some data in-house on the chemical composition of 
the pesticide, which you will furnish to the contractor. You expect 
TAC to conduct research on studies which have already been done in 
this area, as well as an appropriate amount of testing. At the end of 
the effort, you want a final report. It is anticipated that the work 
will take about 2500 person-hours and take about a year to 
complete. 

It is now January 30, 1996. The Project Officer advises you 
that, to date, twelve work assignments have been issued under the 
contract, totalling approximately 17,000 hours. 

Prepare a Work Assignment package for submission to the 
Contracting Officer. This must include a Level of Effort, a Period of 
Performance, and a Statement of Work. Also (although this will not 
be issued to the contractor), prepare a cost estimate for the project. 
On the next page, some pertinent information about the contract is 
provided. 
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CONTRACT NO. 68-0X-1234 

CONTRACTOR: TECHNICALLY ACCEPTABLE CORPORATION 
lllA Main Street 
Podunk, USA 00000 

BASE PERIOD: 
OPTION YEAR I: 
OPTION YEAR II: 

October 1, 1994 - September 30, 1996 
October 1, 1996 - September 30, 1997 
October 1, 1997 - September 30, 1998 

BASE PERIOD 
OPTION YEAR I 
OPTION YEAR II 

LEVEL OF EFFORT 

20,000 hours 
10,000 hours 
10,000 hours 

ESTIMATED COST 
(plus fixed fee) 

$1,304,084 
$ 678,124 
$ 705,249 

CEILING ON TRAVEL COSTS (Per Year) 
CEILING ON ODC's (Per Year) 

$5,000 
$7,500 

ESTIMATED AVERAGE RATE PER HOUR (unloaded): $22.45 
(loaded): $60.66 (excludes fee) 

$65.20 (with fixed fee) 

BASE PERIOD LABOR CATEGORIES, RATES, & PROPOSED HOURS: 

PROJECT MANAGER $27.00 
SR. ENGINEER/V.P. 30.00 
SR. RESEARCHER 20.00 

RESEARCH ASSISTANT 14.50 
STAFF WRITER 18.00 
SOIL SPECIALIST 9.00 
SECRETARY 11.50 
CLERK-TYPIST 9.00 

INDIRECT COST RATES: 

OVERHEAD & FRINGE BENEFITS: 
GENERAL & ADMINISTRATIVE EXPENSE: 

PCMD 9/89 
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3600 hours 
416 hours 

8100 hours 
1800 hours 
5400 hours 
684 hours 

1600 hours 
720 hours 

111% of DIRECT LABOR 
18.5% OF TOTAL COSTS 
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Chapter 7 
ISSUANCE OF WORK AND RELATED CONSIDERATIONS 

Probably the most time-consuming role of a Project Officer in relation to 
contract management is that of technical monitoring. This is the area where the 
involvement of the Project Officer, Work Assignment Manager, Delivery Order Officer 
or Delivery Order Project Officer exerts the most influence over the actual work 
product the Agency will receive. From the time the assignment is given to the contractor 
until the work is accepted by EPA, these individuals are responsible for assuring that 
the contractor understands the work requirements and performs in a manner to produce 
quality results within the time required. 

7.1 Issuance of Work 

Under a fixed price contract or a cost-reimbursement completion form contract, 
the work requirements are clearly specified in the Statement of Work or specifications. 
Under these types of contracts, the Project Officer's role is primarily one of monitoring 
progress. Many of EPA's contracts, however, contain broad statements of work, and are 
of a level of effort or fixed-rate indefinite delivery/indefinite quantity type, where the 
actual assignments are specified in individual work assignments or delivery orders. 
These individual efforts are usually assigned and monitored by EPA employees other than 
the Project Officer (e.g., Work Assignment Managers under term form contracts and 
Delivery Order Officers and Delivery Order Project Officers under indefinite 
delivery/indefinite quantity contracts.) The actual assignment of work varies 
considerably between the two types of contracts. 

Preparing Work Assignments Under Level of Ettort Contracts 

Implementation of a work assignment begins with the Work Assignment 
Manager's preparation of the Work Assignment Request (see sample on page 63.) This 
request, along with Form 1900-65 (see page 4) designating the Work Assignment 
Manager as manager of the proposed work assignment, and any other required 
justifications, is forwarded to the Project Officer who reviews the package for accuracy 
and acceptability. If no changes or clarifications are needed, the package is forwarded to 
the Contracting Officer for issuance to the contractor. 

The Work Assignment requirements are specified in the standard contract work 
assignment clause (see page 187), and consist of the following items: 

(1) statement of work; 

(2) period of performance and schedule of deliverables; 

(3) an estimate of the level of effort. 

The statement of work has four mandatory components: a title, background and 
purpose of the task, detailed task description, and schedule of tasks and deliverables. 
This table summarizing the major tasks involved and expected delivery dates is an 
extremely useful tool for summarizing work requirements and facilitating subsequent 
monitoring. (See samples on pages 153-54.) 
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In preparing the statement of work, the Work Assignment Manager must take 
care to keep the assignment. within the general scope of work of the contract. 
Assignments must be specific in terms of end product(s) required, and the number and 
types of reports to be submitted. Any other specific requirements involved may also be 
specified in the Work Assignment, e.g., the recommended skill mix, required personnel 
qualifications, or the provision of government-furnished data. NO SPECIFIC COST 
ESTIMATES ARE TO BE FORWARDED TO THE CONTRACTOR. This gives a-11ay the 
Government's estimated cost, and guarantees that the contractor will propose at least 
that amount. Only estimated level of effort in terms of projected hours may be 
communicated. NOR MAY EPA DIRECT THE CONTRACTOR TO USE AfJY SPECIFIC 
EMPLOYEE, CONSULTANT OR SUBCONTRACTOR. The government is limited to specifying 
its requirements in terms of required skills and qualifications. 

The Work Assignment should be complete. That is, it should contain all the 
information the contractor needs to begin working immediately and to prepare a work 
plan, if required. Some suggestions for preparing statements of work are presented on 
pages 190-1. 

The period of performance will generally be from the effective date of the Work 
Assignment until the completion date specified. Performance cannot extend beyond the 
current contract base or option period. The level of effort specified will be based upon 
the estimated number of direct labor hours required to perform the task(s). 

Preparing Delivery Orders Under Indefinite Delivery/Indefinite Quantity Contracts 

Issuance of a delivery order depends upon how the contract is set up. Under some 
contracts, only the Contracting Officer may issue orders. Under others, individual 
program personnel are authorized to issue orders up to a specified dollar limitation. 
Because delivery orders obligate funds, an employee must have a Contracting Officer's 
warrant to issue orders. 

If a Delivery Order Officer with a warrant is located in a program office, all 
Delivery Orders within his or her authority do not have to pass through the Contracting 
Officer before issuance to the contractor. They must, however, first be reviewed by the 
EPA Project Officer responsible for managing the overall effort under the entire 
contract. Delivery Orders in excess of a Delivery Order Officer's delegated authority 
must be forwarded to the Contracting Officer for issuance. 

The content of delivery orders is governed by the standard contract clause on 
Ordering by Designated Ordering Officers (see page 189). Delivery orders under most 
contracts are written on Optional Form 347, Order for Supplies or Services (see page 
67). Most blocks on this form requiring completion are self-explanatory. The 
estimated number of hours in each labor category must be listed in block 17, with the 
associated fixed rate for each labor category. 

A ceiling price on total Other Direct Costs must also be provided, and the total of 
each of these entries (loaded direct labor plus ODS) will be computed and set forth as the 
ceiling price on the entire order. The delivery order Statement of Work must be 
attached to the order. (See above section on Work Assignments for guidance on how to 
prepare a Statement of Work. See also pages 190-1.) 

A Procurement Request (EPA Form 1900-8, page 71) must be completed for the 
entire amount of the delivery order and forwarded to the Contracting Officer or Delivery 
Order Officer, unless the order is within the contract minimum which was obligated at 
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the time of contract award. The accounting and appropriation data from this commitment 
notice must also appear in block 9 of the delivery order, and must match the information 
exactly. 

It a Delivery Order Officer has a limit on his or her obligation authori:y which is 
less than the total of the delivery order, the entire order must be placed by the 
Contracting Officer, who is authorized to obligate the total amount of funds. The delivery 
order and PR should be forwarded immediately to the Contracting Officer for issuance. 

The period of performance of a given delivery order may extend beyond the 
ordering period of the contract, within the limits specified. (This is unlike hours under 
term form contracts, which may not be carried over into subsequent periods). Orders 
for severable services (i.e., work assignments) are subject to the bona fide need 
principles discussed in Chapter 4, where the period of performance may not extend 
beyond the life of an appropriation. Orders for nonseverable services (e.g., fixed price 
contracts and delivery orders) are not restricted in this manner. The final completion 
date for all the tasks under the order should be entered in block 15 of the OF347. 

7.2 Estimating Hours and Level of Effort 

Estimating the hours for work assignments and delivery orders is a significant 
part of preparing the work assignment or delivery order, and requires thoughtful effort 
on the part of the the EPA staff preparing the estimate. The first step is to define the 
levels of personnel required to perform the work. Care must be taken to avoid the use of 
overly-qualified personnel, which could result in prematurely reaching the contract 
cost ceiling amount. Two different ways of defining labor classifications, depending on 
the type of work being performed, are presented on pages 195ff. Labor classifications 
must, however, be matched to the work to be performed. Work assignment managers and 
delivery order officers will be required to use those categories already listed in their 
particular contract. 

Once the appropriate categories have been identified, EPA staff must estimate the 
total number of hours required from each labor class. This requires thinking through 
the proposed work assignment tasks, and estimating the time required of each staff level 
for each task. These hours are then summed and indicated on the work assignment. The 
procedures to be followed are summarized on pages 202ff. 

Direct labor hours generally do not include support personnel such as company 
management, typists and clerical personnel. Level of effort does, however, include 
subcontractor and consultant hours along with contractor hours, which are included as 
other direct costs (ODCs) along with travel, computer time, etc. 

7.3 Estimating Total Contract Costs 

Work assignment managers and delivery order officers are not generally 
required to prepare work assignment or delivery order cost estimates. They merely 
make an estimate of the total hours required. Project officers, however, must be able 
both to estimate and monitor contract costs, and compare invoiced costs against the 
original contract budget. 

For work assignments and delivery orders, an estimate of the total costs can be 
obtained by multiplying total projected hours times the average hourly rate for the 
contract, e.g., 200 hours times $60/hour results in a cost estimate of $12,000 for the 
work. The average hourly rate used in this case incorporates an estimate of the average 
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ODCs (other direct costs), G&A (general and administrative costs, such as the 
contractor's finance and personnel staff), and fee or profit (see pages 202ff). 

It is important for all EPA personnel, however, to understand how to estimate and 
evaluate contract budgets. This process is detailed below and in the contract itself, with 
examples on pages 203-205. 

Direct Labor. A contract budget may have five basic elements: a) direct labor, 
b) labor overhead, c) other direct costs, d) general and administrative costs, and e) fee 
or profit. (Since different contractors use somewhat different cost etimation systems, 
there may be some variance in the factors and how they are applied.) Direct labor is 
very simply your salary divided by 2080 hours (assuming 40-hour work weeks}, the 
number of hours in the standard government work year. If your salary is $20,800, 
your hourly rate is thus $10.00 per hour, or $20,800 divided by 2080 hours. 

Labor Overhead. Labor overhead is the second element. Labor overhead consists 
of two factors: fringe benefits, and overhead. Your salary is only one part of your total 
compensation. You also get sick leave, annual leave, pension, and other such benefits 
generally called fringe benefits, or "fringes." Fringe benefits generally range from 25-
40% of direct labor, depending on the company involved and its fringe benefit package. 
Assuming the company's fringe benefit rate to be 35%, you therefore multiple the 
hourly labor rate times the company's fringe benefit rate, e.g., $1 O/hour X 35% 
fringes = $3.50. Your hourly rate "loaded" with fringes is thus $13.50. 

Overhead includes the organization's costs of keeping you working. It includes 
such. costs as space rental, furniture and furnishings, supplies, business equipment, 
secretariat and clerical support staff, and other such costs. Overhead can vary widely, 
depending on how expensively the organization is set up and staffed. It can range from 
15% to 200% or more. The overhead rate of a company will significantly affect how 
competitive it will be in bidding on government contracts. Some companies therefore 
have separate overhead rates for government work versus private work. (A contractor 
cannot charge the government more than it charges the private sector, although it can 
charge less.) Assuming the company's overhead rate to be 50%, you multiple your 
hourly rate loaded with fringes times the overhead rate to obtain total tabor overhead 
(e.g., $13.50 x 50% = $20.25}. Thus, if the salary you are receiving is $10.00 per 
hour, the actual cost of keeping you employed, including fringes and overhead, is actually 
$20.25, or more than double what you receive. Your direct hourly cost, "loaded" with 
fringes and overhead, is known as your "loaded hourly rate." (See page 203 for a 
sample). 

Other Direct Costs. ODCs include the cost of travel, special equipment required 
for the particular work to be performed (e.g., computer time on the special network not 
ordinarily available or covered in overhead}, subcontract costs or the cost of special 
consultants, etc. These direct costs are added to the project tabor costs and summed to 
obtain the total direct cost plus tabor. 

General and Administration. G&A is the cost of the organization's management, 
e.g., EPA's administrator and assistant administrators, or a company's president and 
officers, along with their support staffs (legal, financial, personnel, etc.). This can 
range from 2-20% or so, and is multipled times the sum of the labor costs and ODCs. 
Assuming that you are projected to require 100 hours of work at $20.25/hour, and 
ODCs are $200, then you would multiple the G&A rate of, say, 10% times $2225 (the 
sum of $2025 + $200), to get $222.50 G&A, for a total amount of $2447.50. 
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f.e.e.. Government contracts usually provide for a fee or profit. The amount of fee 
charged is generally negotiated along with other contract terms when the contract is 
awarded. Fees may range from 5 to 15% (up to 6% for architectural/engineering 
services; 15% for R&D; and 10% for all other, unless an exception is granted). This 
fee is charged on top of all other costs. For example, if the fee were 7%, the above 
contract amount of $2557.50 would be multiplied by 7% to get the total contract costs, 
plus fee. The result would be a fee of $171.33, for a total estimated price of $2728.83. 
Page 205 is a sample budget including calculation of all costs, including fee. 

7.4 Consideration #1: Organizational Conflicts of Interest 

In preparing Statements of Work, EPA staff must take into account a number of 
additional factors so they can be appropriately managed or avoided. One of the most 
important factors to be considered is the existence of any organizational or individual 
conflicts of interest. 

Organizational conflicts of interest are situations that occur from time to time 
with respect to EPA contracts. It is always preferable to prevent such conflicts from 
arising during contract performance by identifying the possibilities during the pre
award phase and taking steps at that time to avoid them. However, sometimes conflicts of 
interest cannot be foreseen nor completely avoided prior to award and Project Officers 
need to be aware of what they are and what to do about them if such situations do arise 
during the performance of a contract. 

Definition 

The FAR defines an organizational conflict of interest as a situation that exists 
"when the nature of the work to be performed under a proposed Government contract 
may, without some restriction on future activities, (a) result in an unfair competitive 
advantage to the contractor or (b) impair the contractor's objectivity in performing the 
contract work." It is the latter situation which is of the most concern during contract 
performance. (See text of EPAAR clause on page 210.) 

Any of a contractor's outside interests, be they organizational, financial, 
contractual, or of some other type, could affect its objectivity in performing work for 
EPA. This is more likely to occur in contracts involving consultant or management 
support services, but the possibility exists in all contracts. Regulations require that 
the Contracting Officer take immediate steps to avoid, neutralize, or mitigate any actual, 
potential, or apparent conflict of interest once notified of its existence. Project Officers 
are required to notify their Contracting Officer immediately if they see or suspect a 
situation where a contractor's outside interests are affecting its independent judgment in 
performing work on an EPA contract, or if the appearance of such a conflict exists, even 
if the work performed by a contractor is not in fact biased or lacking in impartial 
judgment. 

What to Look For 

All EPA contracts over $10,000 contain a clause requiring the contractor to 
disclose in writing to the Contracting Officer any actual or potential conflict of interest 
discovered after award of a contract. Ideally, this would take care of all such situations 
and the Project Officer need not be further concerned. However, many times what may 
not be a conflict in the mind of the contractor could be a very significant problem in the 
opinion of the Agency, but if the contractor does not notify EPA, the Contracting Officer 
is not aware of its existence. If the contractor is aware of such a situation and fails to 
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notify the Contracting Officer, the contract may be terminated for default (see Chapter 
14). For these reasons, Project Officers must be "on the lookout" at all times during 
contract performance for situations which might be classified as organizational conflicts 
of interest, and must notify the Contracting Officer if a potential one is discovered. If 
any doubt exists, the Contracting Officer should be notified anyway, and he or she will 
obtain the opinion of legal counsel before making a determination as to whether or not an 
organizational conflict of interest exists. 

Project Officers should subject all such situations. to the following tests: 

(1) Is the contractor being asked to perform work which will affect an industry 
of which it is a part, or from which it derives a substantial portion of its 
income? 

(2) Is the contractor performing an analysis for EPA that it is also performing 
for a firm which will be affected by the results of that analysis? 

(3) Is the contractor performing consulting services for an industry regulated 
by EPA at the same time as it under contract to EPA for any work on the same 
subject? 

(4) Do the work results provided by a contractor appear to be lacking in 
complete objectivity from any aspect? 

(5) On any Superfund contracts, can the contractor potentially be found liable 
as a responsible party on any site for which it is being asked to perform 
work for EPA? 

(6) Is there any possibility that even the appearance of one of these situations 
might undermine the credibility of the work results in the eyes of the 
general public? 

If the answers to any of these questions is in the affirmative, an actual or 
potential conflict of interest probably does exist, and the Contracting Officer must be 
notified immediately. 

Procedures in the Event of the Existence of an Organizational Conflict of Interest 

As stated above, if a determination is made that an actual, potential, or apparent 
conflict of interest does exist, the Contracting Officer must take immediate steps to 
avoid, neutralize, or mitigate the situation. This may take the form of a bilateral 
contract modification, under which the contractor agrees to refrain from performing 
any specific outside work for a certain period of time, or is barred from specific future 
EPA work for a specified period. Or, the Contracting Officer may direct the Project 
Officer not to assign a specific Work Assignment or Delivery Order to the contractor. 

If the conflict is significant and the Contracting Officer is unable to resolve or 
avoid it, the contract may have to be terminated for the convenience of the Government, 
either in whole or in part, depending on the nature of the conflict. Since all of these 
possibilities are less than desirable, it is far preferable to identify potential conflicts 
before award of the contract, and take steps at that time to prevent all conflicts of 
interest from occurring during performance of the work. 
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7.5 Consideration #2: Subcontracts, Consultants and Key Personnel 

The quality of a contract, especially one for services, is only as good as the best 
personnel assigned to perform it. Often, the contractor will supplement his own staff 
with the services of consultants and sub-contractors, and will identify them, as well as 
key personnel from his own staff, in his technical proposal in order to win the award. 
Certain policies govern the use of subcontractors, consultants, and key personnel and 
Government representatives who participate in the contracting process need to be aware 
of them. This section attempts to explain these key provisions. 

Consent to Subcontract 

A sizeable portion of many EPA contracts is performed by subcontractors. This 
is often necessary for the successful accomplishment of the program mission. The 
existence of subcontracts allows the federal dollar to be spread out over many more 
firms than would be the case if prime contractors performed the total effort. Other 
benefits arise from the fact that the combined expertise of two or more firms may offer 
a better quality product or service to the Government than that of a single firm. But, 
because the Government has no direct legal relationship with subcontractors, and 
because it is often risky to rely wholly on the prime contractor's assurance that 
subcontracted work will satisfy all Government requirements, there are contractual 
controls in place. ; 

The prime contractor is selected in part for its management abilities, which 
includes the right to manage the contract in every aspect. The Government cannot direct 
the contractor to subcontract any part of the work. The Government may also not, under 
any circumstances, direct the prime contractor to subcontract with a specific firm. 
Even a suggestion of a particular firm or firms would be improper. These decisions are 
entirely at the discretion of the prime contractor, who has overall responsibility for 
contract performance. Nonetheless, in certain situations, the Contracting Officer must 
consent to the use of certain types of subcontracts. (See pertinent FAR clause on page 
212.) 

Consent to subcontract is not required under firm-fixed price contracts, as the 
Government's interest is presumably adequately protected in this instance by the type of 
contract because of the fixed price. However, under all other types of prime contracts 
used at EPA, the following types of subcontracts require the consent of the Contracting 
Officer before the prime contractor may enter into a subcontract agreement: 
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(1) subcontracts of any type for the fabrication, purchase, rental, installation, 
or other acquisition of special test equipment valued at more than $10,000 
or of any items of industrial facilities; 

(2) subcontracts that have experimental, developmental, or research work as 
one of their purposes; 

(3) subcontracts for architect-engineer services; 

(4) all subcontracts which are cost-reimbursement, time-and-materials or 
labor-hour types; and 

(5) fixed-price subcontracts that exceed either $25,000 or 5 percent of the 
total estimated cost of the prime contract. 
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If the contractor's purchasing system has been reviewed and officially approved 
by the Government, the types of subcontracts listed in (4) and (5) above do not require 
the Contracting Officer's consent. Nonetheless, the contractor must still provide advance 
notification before entering into such subcontracts. Page 214 presents a sample 
subcontractor/consultant approval memorandum which can be used for transmitting the 
Work Assignment Manager or Project Officer's request for approval to the EPA 
Contracting Officer. 

The Contracting Officer considers such factors as technical need for services, 
compliance with the prime contract's requirements for subcontracting with labor 
surplus area or small business concerns, adequacy of competition obtained, 
responsibility of the proposed subcontractor, proposed type of subcontract, technical 
requirements proposed, and adequacy of cost or price analysis performed. The Project 
Officer will usually be requested to comment on the technical need for the supplies or 
services, the reasonableness of the subcontract estimate, the capabilities of the proposed 
subcontractor, and, in the case of a request to acquire property, the availability of the 
item within EPA. Consent must be in the form of a written modification to the contract 
or a letter to the prime contractor, and must be signed by the Contracting Officer. 

Priyity of Contract Prjncjple 

The Government's only direct contractual relationship is with the prime 
contractor; there is no such relationship between EPA and any subcontractor at any tier 
(or as it is usually phrased, there is no "privity of contract" between the Government 
and its subcontractors). What this means is that EPA has no right to deal directly with a 
subcontractor on any issue, and the subcontractor has no right to obtain a direct decision 
of the Contracting Officer and no right of appeal to the Board of Contract Appeals. It is 
the responsibility of the prime contractor to arbitrate any disputes between himself and 
his subcontractors. The fact that the prime contract requires advance Government 
consent to a subcontract does not remove the subcontractor from the no-privity rule. 

By ignoring rules against communicating directly with subcontractors, 
Government personnel could actually create privity between EPA and its subcontractors. 
This means that a contractual relationship might be developed between these two parties, 
of which the prime contractor would not be a part. In such an instance, the prime could 
not be held liable for any default on the part of the subcontractor, and the Agency might 
lose a substantial portion of its contractual rights. For this reason, Project Officers, 
Work Assignment Managers, and Delivery Order Officers must be particularly careful to 
guard against such activity. 

Because there is no privity of contract between EPA and any subcontractor, how 
does a Project Officer provide technical direction and monitor performance when much 
of the work has been subcontracted? This is where the prime contractor's management 
services come in. All technical direction must be communicated to the subcontractor VIA 
THE PRIME CONTRACTOR. It is critical that Project Officers understand this and not 
attempt to contact subcontractors directly for the purpose of giving direction. 
Similarly, the monitoring of technical performance and financial expenditures on the 
part of subcontractors is done through the prime contractor's progress reports, and any 
problems noted should be discussed with the prime contractor, who is responsible for 
total performance under the contract. Particular attention should be paid to the 
performance of subcontractors, as there may be a tendency on the part of the prime to 
devote less management attention to this portion of the work and thus allow slippages to 
occur. But if this does happen, the Project Officer should let the prime contractor know 
that he is not adequately managing the entire contract. 
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Consultant Approval 

Often in the performance of EPA contracts there is a need to bring in a consultant 
with a particular expertise to assist in some aspect of the work. Usually, the technical 
performance benefits greatly from such expertise. However, hourly or daily rates 
charged by consultants are often prohibitive and may not be commensurate with the 
technical benefits we might derive. Therefore, when the use of consultants is anticipated 
as a possiblity in cost-reimbursement and some indefinite quantity contracts, the 
Contracting Officer will insert a clause in the contract requiring the ~ntractor to obtain 
EPA approval before a consultant is used. 

The technical qualifications of the proposed consultant, the benefits to be derived 
from his o; her use, the amount of usage, and the rate proposed, are all reviewed by EPA 
before approval is granted. A contract modification is executed to approve the use of the 
consultant, and it will usually specify the fixed rate to be charged and set a limit on the 
number of hours or days the consultant can be used. This way, the Government is 
protected against excessive use of, and excessive charging by, expert consultants under 
cost-reimbursement and indefinite quantity type contracts. 

The same rules about directing consultant work as those set forth above for 
subcontractors are applicable. In other words, EPA cannot direct the contractor to hire 
any consultants or influence the selection of such consultants in any way. And, as with 
subcontractors, EPA has no privity of contract with any consultants used in the 
performance of its contracts. The prime contractor is responsible for all aspects of 
performance. 

Key Personnel 

The qualifications of contractor personnel have a direct effect on the quality of 
performance. In many cases, the best way to assure good quality of work performed is to 
assure that personnel with the necessary capabilities, qualifications, and experience are 
assigned to the work effort. This is particularly important for contracts calling for 
creative or conceptual development or analysis. An offeror who proposes the best
qualified personnel to perform the work, and is selected on that basis, should use those 
personnel on the resultant contract to make his proposal meaningful. To ensure that this 
occurs, the Government usually includes a "Key Personnel" clause (see page 216). 
Under the provisions of this clause, the contractor agrees: 1) to assign to the contract 
work certain key personnel, 2) not to remove these key personnel from the contract 
work for a certain period of time (generally 90 days unless specifically lengthened in 
the contract terms) without the consent of the Contracting Officer, and 3) to obtain the 
Government's approval on any proposed substitutions. 

Through monitoring, the Project Officer can assure that key personnel have not 
been removed or diverted from the contract work and that their level of effort is as 
required for satisfactory contract performance. Key personnel should be working in 
those capacities and for the level of effort that were indicated by the contractor. 

7.6 Consideration #3: Personal Services 

A personal services contract results when the government assumes the right to 
instruct, supervise or control a contractor's employee in how that employee performs 
his or her work. It is the contractor's right to hire and fire the contractor's employees, 
and to assign and organize the contracted-for work. 
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In drafting statements of work for work assignments or delivery orders, Work 
Assignment Managers and Delivery Order Officers must take care to avoid creating a 
work assignment or delivery order that creates an employer/employee relationship 
between the government and the contractor's employee. This is particularly a problem 
where the contractor's employees are working on-site with EPA personnel, e.g., at 
Superfund sites. Personal services contracts are illegal, and must be avoided in all 
situations. 

The following elements should be reviewed to assess whether a contract is 
personal in nature: 

a. Requires contractor performance on-site; 
b. Government provides principal tools and equipment; 
c. Services are applied directly to the integral effort of EPA or an organizational 

subpart to further its assigned function or mission; 
d. Comparable services are performed in the same or similar agencies using 

civil service personnel; 
e. The need for the type of service can reasonably be expected to last beyond one 

year 
f. The inherent nature of the service, or the manner in which it is provided, 

reasonably requires, directly or indirectly, Government direction or 
supervision of contract employees in order to 

(1} adequately protect the Government's interest; 
(2) retain control of the function involved; or 
(3} retain full personal responsibilities for the function supported in a 

duly authorized Federal officer or employee. 

All of these elements do not have to be present to have the contract deemed a personal 
services contract and thus illegal. The most important element to be avoided is the 
supervision of contractor employees by government personnel. EPA has provided 
guidance on the Use of Contractor Services in the form of an EPA Order that should be 
read by all EPA personnel (see Appendix 7A). 

7.7 Consideration #4: Use of Advisory and Assistance Services 

In January, 1988, OMB issued Circular A-120 entitled "Guidelines for the Use 
of Advisory and Assistance Services," superceding a more narrowly focused 1980 
circular entitled "Guidelines for the Use of Consulting Services." (See Appendix 78 for 
the Guidelines and related Contracts Management Manual guidance.} Advisory and 
assistance services are services acquired from non-governmental sources by contract or 
by personnel appointment to support or improve agency policy development, decision
making, management, and administration, or to support or improve the operation of 
management systems. Such services may take the form of information, advice, opinions, 
alternatives, conclusions, recommendations, training, and direct assistance. The scope 
of the current circular includes: a} individual experts and consultants (including 
advisory committee members}; b) studies, analyses and evaluations; c) management and 
professional support services and d) engineering and technical services. There are also 
numerous exclusions (see page 248g}. 

Individuals preparing statements of work for contracts which may employ 
advisory and assistance services are now required to do the following: 
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(a) Include with their procurement request the procurement request rationale 
checklist (see page 217b) indicating whether the procurement request 
involves advisory and assistance services, and if so, attaching a justification 
that provides a statement of the need for the services and a certification that 
such services do not unnecessarily duplicate any previously performed work 
or services. (The contracting officer is responsible for determining 
whether any requested contractual action, regardless of dollar value, 
constitutes advisory and assistance services, and that determination shall be 
final. Procurement requests for work assignments under already approved 
contracts do not require separate determination.) 

(b) Obtain the necessary approvals. Obtain the approval, for a small purchase, 
of a program official at least one organizational level above the initiating 
office. (For requirements received in the fourth quarter of the year for 
approval during that fiscal year, however, approval at the second level above 
the initiating office must also be obtained.) 

For other than small purchases not in excess of $1,000,000, the approval 
of a program official at the level of Associate, Assistant or Regional 
Administrator, Inspector General or General Counsel, must be obtained. If 
the procurement request exceeds $1,000,000, approval is also required by 
the Assistant Administrator or equivalent at Headquarters, or the Regional 
Administrator. All such requests must also be routed through the Director, 
PCMD. 

(c) Ensure that their statements of work do not procure advisory and assistance 
services that would be: 

(1) used in performing work of a policy, decison-making, or managerial 
nature which is the direct responsibility of agency officials; 

(2} used to bypass or undermine personnel ceilings, pay limitations, or 
competitive employment procedures; 

(3) awarded on a preferential basis to former government employees; 

(4) used under any circumstance specifically to aid in influencing or 
enacting legislation; 

{5) procured through grants and cooperative agreements; and 

{6) obtained for professional or technical advice which is readily available 
within the agency or another Federal agency, except when the contract is 
entered into pursuant to the procedures and provisions of Circular A-
76 ("Performance of Commercial Activities") 

(d) Ensure the institution of the following management controls: 

(1) Work statements are specific, complete and specify a fixed period of 
performance for the service to be provided; 

(2) Advisory and assistance service arrangements are properly 
administered and monitored to ensure that performance is satisfactory; 
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(3) To the extent practicable, contracts for these services require a written 
report. 

7.8 Consideration #5: Government Property 

It is EPA's general policy that contractors should provide all resources necessary 
to perform Agency contracts. Nevertheless, situations do arise where it is in the best 
interest of the Government to furnish certain property to the contractor. When 
Government property is, or is proposed to be, in the hands of contractors, certain 
policies and procedures are applicable, and Project Officers need to be aware of them and 
make proper provision in their work assignments. 

Justificatjon of Need 

Whenever a Project Officer recommends property be provided to a contractor, a 
written justification of need must be submitted to the Contracting Officer. The 
justification must address the following points, and must be signed and approved at the 
Division Director or equivalent level in the program office: 

(1) Identify the specific program and project for which the property is 
required, as well as the contract and the Work Assignment or Delivery Order 
number. Also identify the EPA account number(s} that the item is to be 
charged against. 

(2) Identify the type, quantity, and estimated cost (including any trans
portation or installation costs) of each item of property required. 

(3) Explain why the property is necessary for contract performance. 

(4) Explain why it is in the interest of the Government to provide the property 
rather than to require the contractor to provide the property at no direct 
cost to the contract. 

(5) Identify the location of the contractor's facility at which the property will 
be used, and the contractor's personnel responsible for acquisition and 
management of the property. 

(6) For property to be acquired by the contractor at Government expense, 
include a certification that no in-house or GSA excess property is available 
and include the concurrence of the local property office. 

(7) For equipment to be acquired by the contractor at Government expense, 
include a lease vs. purchase analysis. 

This justification is required whether the property will be furnished at time of 
contract award or later, during performance. (If the need arises after award, normally 
the Government must receive some consideration for the furnishing of property, which 
the Contracting Officer will negotiate with the contractor.) When the need to furnish 
Government property is known before award, all property to be furnished should be 
identified in the solicitation. 
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The Contracting Officer will review the justification and may or may not concur 
in the recommendation. Of particular concern is whether or not the equipment is special 
purpose or general purpose. It is against Government policy to furnish items of a 
general purpose nature (such as furniture, typewriters, etc.) rather than the 
contractor. 

If the Contracting Officer concurs in the decision to furnish Government 
property, it must be approved at an administrative level above the Contracting Officer. 

Government property furnished to a contractor must be listed in the contract. 
Otherwise, there is no authorization or record of the transaction. It would be difficult to 
monitor its use and handling, and ensure its proper disposition after the contract has 
ended. Government property may not be provided to a contractor without being formally 
authorized through a contract. Property may lli21 be authorized in a work assignment or 
delivery order. 

Project Officers who want to recommend furnishing Government property or the 
acquisition of contractor-acquired property to subcontractors must follow the same 
procedures used for dealing with a prime contractor. The prime contractor is 
responsible for acquiring any information about Government property from the 
subcontractor and for reporting to the Property Administrator (see below}. The same 
procedures regarding property acquisition, utilization, disposal, etc. apply to the 
subcontractor as well. 

If property is furnished and/or acquired by a subcontractor, it is the 
responsibility of the prime contractor to assure that the subcontractor operates 
according to all EPA regulations, that the property is used only as authorized by the 
contract, and that it is adequately cared for and maintained. Procedures necessary to 
assure the accomplishment of this responsibility should be included in any contractor's 
property control system. 

Property Provided by the Government Versus Property Acgujred by a Contractor 

Government property comes into the possession of a contractor in one of two 
ways. Either the property is already owned by the Government and furnished to the 
contractor, or the contractor is authorized to acquire the property at Government 
expense. For several reasons, the first way is preferred. First, it is usually less costly 
to purchase it ourselves. Second, the Agency's competitive procurement procedures 
should result in a better price than the contractor could obtain. Finally, it could be 
perceived that program offices are attempting to bypass budget ceilings on equipment and 
other items by using contract funds to obtain the property. However, the Government 
could be liable for delaying the contractor if we fail to meet scheduled delivery dates or 
the ~roperty is received by the contractor in a condition unsuitable for use. 

Loans of Government property on a short-term basis should not be made to a 
contractor without the Contracting Officer's authorization. If the need exists for 
property to be loaned to a contractor, the Project Officer should immediately advise the 
Contracting Officer in writing with a copy to the Property Administrator {see below). 
Included in this memorandum should be a comprehensive Justification of Need to be 
considered in making the decision. 
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The Contract Property Admjnjstrator 

A Property Administrator is an EPA employee designated by the Contracting 
Officer in the contract to act as his or her representative in certain matters concerning 
the management and control of Government property. 

Project Officers should assure that both the Contracting Officer and Property 
Administrator are always fully informed on all matters affecting contract property 
administration. Providing such information is vital due to the great variety of rules and 
regulations that affect the administration of Government property in the possession of 
contractors. 

Copies of all contracts are provided to the Property Administrator, who 
immediately forwards a "Contractor's Guide for Control of Government Property" to each 
contractor. When a review of a contract reveals authorization for the acquisition of 
property, decals to be affixed to the property and a reporting form (EPA 1730-1, 
"Report of Nonexpendable Property Acquired by Contractor") are provided to the 
contractor to identify EPA property. {See copy of form on page 350). 

A copy of EPA Form 1730-1 must also be attached to the contractor's invoice to 
support any claim for reimbursement. Government-furnished property is transferred 
from a program's accountability after verification of receipt by the contractor. A final 
inventory must account for all residual property, expendable and nonexpendable. 

Actions lnyolyjng Other Property Accountable Area Offices 

Property accountable areas are established throughout EPA to control 
Government-owned property. Each program office is an area within an accountable area 
of the Agency and all of the program's equipment is charged to that particular area. 
Therefore, when a determination is made by the Contracting Officer to provide 
Government property to a contractor, the Project Officer must notify both the Property 
Administrator and the responsible program person, so that a transfer of reponsibility 
from EPA to the contractor may be processed. No movement of equipment either to or 
from a contract may be made without involvement of both of these individuals. 

Written Property Control Procedures by Contractors 

Normal contract property administration practice provides for the control of 
property by means of written procedures that communicate the organization's standards, 
techniques, and instructions to operational personnel. Immediately after the award of an 
initial contract, the Property Administrator will request the name, title, address, and 
telephone number of the contractor's representative tor contract property 
administration. Contractors with large inventories of. high dollar value equipment that 
is Government-furnished or contractor-acquired will be requested to provide their 
property control system policies and procedures to the Property Administrator for 
approval. 

In cases where a contractor has only a few employees, the need tor written 
procedures will be evaluated by the Property Administrator. If the control system is 
found to be inadequate, necessary corrective actions will be referred to the Contracting 
Officer. 
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Cu.ml,.ICAT10N NO.: } 9 Q Q • 1 

.,.,..,,OYAI. DATE; l Q /J l /8 5 

USE OF CONTRACTOR SERVICES 

l. PURPOSE. This T:ansmittal issues a new Orde: on the Use of 
Contractor Se=vices. 

2. EXPLANATION. The Order will help employees in avoiding 
personal services ar:angements in their cont:act activities. 
It provides further guidance and clarification of material 
already covered in the Contracts Management Manual, Environ
mental Protection Agenc/ Acquisition Regulation, and the 
Federal Acquisition Regulation. 

3. FILING INSTRUCTIONS. File the document in numerical order· 
in a th=ee-:ing binde: established for Agency directives. · 

OltlGINATC"': 

Ga. M. Katz, D ector 
Management and Organization Division 

P=oc~rement and Cont:acts Management Oivision/Of f ice o 
Administration 

UA ,_ t:S1 .. 12 , .. _ 7 .. 2) lllllllL.ACIS l .. A ,0 .... 1:111-1A AND TI41.f'fltlVIOUI ICITION O' 1:111-12. 
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l. PlTRPCSE. As rrore and TTCr:e activities require ccnt:actoc supp:Jrt to ~ fu:-nishee 
on-site at: Govec-nr:ent facilities, the question of whether these contr-acted act.ions 
are pe:sonal or n~ersonal in nature ccntirues to arise. The Governnent is 
nocally t"e::tUired to ot:tain its e::pla;ees ty hiring th:-c::ogi pe::sonnel diannels. 
nierefore, the proc:ur~nt of personal services bot cont::=-act is 'Prcnibited unless 
st:eeif ically autoorized bf statute. 'Ihis Q:'der is desic;ned to assist yru in 
avoidin:J personal .services arr~nts in yoo-c cont=act activities. 

2. RESPC?5IBil.ITIES. Cbnt::-acti~ Cfficers, Project Officers, telivery O:der 
Office::s, and all other EPA personnel are resp:msible for ensurirg that personal 
services relationships bec.een Governrrent and contractor et;lla.teeS are avoided. 

3. DEFrnrrroo. Personal services contracts exist when the nature of the 
relationship bet:-..een the cont::actor and the G:>vernrrent can be characterized as 
an ~loye~lcyee relationship. AA ernplcye~lcyee relation.shill exists 
....tien either by the terns cf the contract itself, or: because of the nanner in 
whidl the o:intrar:. is rrana;;;ed, contractor personnel are subject to the day-t~ay 
supervision and cont:::ol of Gove::rment personnel. · 

4. ASSESS~ n!E P£RSCNM. Ni\nJRE OF A CCNrRACT. \oh ile one cf the nos t iro;:>artant 
elerents to .be avoide:i in a contractual relationship is the sui:ervi.sion of 
cont::actor: E!TlJlOfees by Gove::nnent personrel {see f. bela..i), the Federal 
ACJ:11.lisition Regulation ffAR 37.104{d)) p:.-ovides othe:: descripti~ elerrents ....tiich 
shruld be use:i as a guide in assessirQ whethe~ or not a contract is pe::sonal in 
nature. All c£ these elemmts need not be present to have an ~r:c:per ~.:.-sonal 
set:Vices arra~nt: 

a. Per!o:::nance on-site. 

b. ~ind.pal tools am equiprent furnished bf the Governnent. 

c. Services are applied directly to the integral effort cf the 'h;}:.nC'J or an 
organizational subpart in furthe-::ance of assigned function or miss~-::n. 

d. Caroarable services, rreetirg c~rable needs, are perforned in the same 
or similar ~encies usirq civil service pe?:"SOnnel. 

e. The need for the type of service pr-ovided can reas:::mably t:e exrect:ed t(') 
last beyond one year. 

f. The inherent nature of t.'1e se?:Vice, or the manner in "'hidl it is provid~ 
reaS0C1ably r0:illires, directly or: indirectly, Govez:-ment direct.ion oc supervision 
of contract. 6'1'Ql0fees in oreer to: 

( l) Adequately protect the Gove::nnent' s interest: 

(2) Petain control :lf the function involved: or 

(3) Retain full pe~onal resp::Jn.s ibili ties for the fun::::t ion supported 
in a duly authorized Federal ot:icer or emplajee. 
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a. The c:ntra~-ing officer i:3 resp::insible for deter.ni.ning prior to awar.i, 
t."1.at t."'le c:>ntract ~ not in~lve the prOC"..iremetlt of perscna.l services. 8.Jt, 
eve..."l thc::o;:. supervision by Gove..~ er.ploy-eo_s is not direc:.ly requiri!d by t.'ie 
ter.:s of t.,e c:::::rr ...... ~c:.. a perscna.l services situation can develcp t.~ush ~ 
caitract. nanagenent. 

b. Tedmical management gtmerally relates to the na.nne.r in ...mi.ch "'1Crk 
diree""...icn is gi~. Interchange of infor.IB.ticn of a tec:hnia!.l nature is not 
prc:hibited. In mnagi."lg the ccntr~ct, hG.'ever, the follc::wing principles should 
be ol::served: 

(1) Insofar as fOSSil:>le, let the c:ntract define the job. 'Ibis can 'best 
be ao::o:rplished when the o::ntract c:ntains a definitive s""..atenent of ...orlt. 

(2) ~en t..'1-ie job sccpe rrust be c:hanged, notify the c:ntracting officer 
.imrediately so that the af:Prq>riate c:::ntract changes IrBY be issued. 

(3) !men the job definiticn req.iires int.erpretatic::n of the '11.0rlt desc.ripticn 
or other dir~-icn which is clearly within the project officer's authority, nake 
sure that such diree'"...ion is issued fran the Proj~ Of fice.r to the apprq>riate 
cx:mtra~...cr c:::ntact person in the for.n of a written technical .direct.ive. to n::::t 
give arrt inst.IUctians to indivieual c:ntra~...or erplC7.fees. 

(4) Prepare ItB?Orandtms for the record of all meetings, trips and 
telephcne c::xwersaticns relating to the c:ntract. 

( S) ErlSure that all CDntract.or and all El?.~ occupied space is readily 
identifiable. Generally, on site oontra~...or enployees are physic.ally located 
in separate areas frcn Governnent enplcyees. In isolated cases where a ge."leral 
area rrust be occ:upied or used by OOt."1 EPA and .ccntra~..or erployeo_s, sore sort of 
physical separatio.~. identification of space, and scheduling of equiprent usage 
shc:uld be arr-~·1ged. 

( 6) All rer-1lJests for c:::nt.rac-....or foll~p or truc.11-up services should be 
directed fran the Project Officer to the c:ntract.or' s projee. rranager. Like.dse, 
c=ntra~-Or etplcyees r.ust c:perate thro.lgh the c:::ntractor' s supervisor to obtain 
a.ey infomation needed to o:::xtpletc the~ product. 

(7) Strictly avoid situations in \othic:h one EPA. on-site o:ntractor provides 
5Upp:)rt to another EPA on-site contrae'"-or, except 'where the ccntract requires 
such suP,?Xt to be furnished (e.g., janitorial services, security se.cviO:!s, 
etc.). 

(8) Strictly avoid Government interventicn wit."1 respect to hit"ing or 
firing of enployees or assigning par-...icular erployees to specific tasks. 

2 
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a. I have attached a c:r.Qt'ehensive pape::- on the usP. of cont=attor se:vi.~s 
\ihio '"'1aS t=re't2red t1f t.'ie tJ.S. z:e..--~r~nt cf the Navy (At~ached). 'lllis 
pa;>e::- fU..-t.iie:- illust:-ates prc:::per use cf c:::nt:-a~or setvices. 

b. As in any c:::nt::-att situation, yOJ a:-e enco.raqed to c:::mtac: yc:::u:
ccnt:-a~in; officer for advice and c;uieance as required on a ose-by-case basis. 

?CMD 9/89 

cdLL 
Jchn c. Cli!r!".berlin 
Direttor 
Office of Administration 
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E?A OR!JE:t U.S. Cecar-=:ent of t~e Navv 

•c1.1ide for 'Jsinq .Cc:::ncrac::.or Services• 

1900.l 
A'!"endi;c 

Basi .ally, we do our ".JOrlc in t.'-:e Oe~r~-:1!nt. of t.":.e Navy t:'.,.o way~: •i."'l-house• 
with .nilit.:try and civilian persoMel, or •out-of-house" by contr.:ict. Whic:~ way 
it is done ~ a decision based on p::ilic:-J, prac::iC.Uit"J, and law. G.?nerally 

·speakinq, it has been Gove.rn:nenc p::ilic:y for a nu:r.ber of years to perfor:n 
co::merc:ia.l or indU.Strial ·ac:tivities by Qntrac:: unless so~ comp::Ui.nc; reason -
suc:."1 as military readiness, security, or economy - warrants bri.nt1ing t.~e job 
•in-house.• ;,11ic:.ii. route to follow is the subject. of ot.."ler Office: of Hanage?rent. 
and eudgec, Oepart:nenc of Defense, and Oepart.-nent of the Navy i.n::truc:-:ions, ar.d 
is not at. issue here. cur =nc:ern here is only that, if a decision is maee to 
let a c:oncrac: involving services, we m.aXe it properly, and use tne ~rvices 
properly. 

'Ibe fundamentals are these. It is perfectly proper for the G:Jvernm!nt tc purc:.~a.se 
by contrac:c what may be described as a finished product - a -piece of hardware, 
a defined piece of research, or a re?=>rt. Unless Congress has passed a St:Jec:if ic 
statute to author U:e somet.'"ting different, the Goverr.ment may not contrac:t" out for 
~e services of t::eep!e ..no receive their assignments from G:Jvernrrent persoMel, 
worlc under t.."le direc: supervision of Government personnel, and whose relation-
ship to the Governme!".:. is t.'"tus no different from t."lat of a G:Jverr .. 'nent e?r.?loye-e. 
w1'1ere t.~e G:lvernrnent ·.wishes to proe.;.re services in this fashion, it must hire 
•.::.:-. r~ple directly, in ac:::ordance wit.ii. t."le Civil Service Laws. 

A f ir.i~ prOC-.lc:t versus ~rsonal services - these form t."'le boo ends of t."le 
~-=rum. ~ one '!':.i!:f be proc~ed by c:ntract: ~e ot."ler trzt not. In bet"io'een 
art! sit:.:ations were the Goverr .. 'tlent does net want to hire ?!C9le, yet. the work 
it rieecis tc h.a\l'e perfor:red is essentially just labor - cleaning, painting, or 
oi;erating a radar station. In t."lese situations, t..~ Government may still obtain 
t1:e worlt by contrac:-:, providing two conditions are met: (l) t.."le dcntract must 
asl< fo:- t..~e finished produc: only, and ( 2) t."le c:ontrac:t must be aC::tinistered in 
suo a W<rf that control and supervision over the 'WOrlt an:i discretion of the 
t..""<:.~iques wtuc:."l will bE: used remain solely with t.."le contractor. In at."ler words, 
if t."'le G..""Vern:rent wan~ a buildi.nq painted, it defines the job, lets the 
contractor paint t."'le building as he sees fit, and t."len ac~pts it or rejects it 
solely on the basis of ..tlet..,,er the completed job ireets the specifications. 
'nlis wCUld be a perfectly leqal o:mtrac:t for a finished product. On t.,,e other 
hand, if t.'le C':)nt.ract~ arrangement wit.,, t."l.e paintinq contrac::cr is sut::l that 
he is really only providing us with painters whom we direct and and supervise 
as we wc:uld our own military or civilian employees, then the contrac: would be 
for personal services and would be illegal. In t.'1a t case, t..'1e Govern.'tl!nt 
WOJlc, in effec:, be ·~i::ing• e.T.?loyees wit."lout regard to ~e Civil Service 
System. That it may not do, and t."lat is tr.e reason all service cont:ac:':S 
must. provide for a clearly defined task or Job. 

'!be Problem: 

A contract ?MY thus c:ross aver into the forbidden area eit."ler because of the 
way it is ..,rit:.en or because of t.."le way it is aC::ninistered. 'Ibe for~r should 
not oc:ur very often. ASi'R, Armed Services Proc:-.Jre?Tent Requlations, provices 
adequate guidance and procedures whic:.'1, if fait.~fully pursue-:!, "'ill insure 
t!':at every c:onuac:t for services is in fact. legal on its fa.:e. Su-; even t.~e 
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t:::est.-.rrit~en contrac-:.s can later be ruled illeqal if t."ley are not aC.~inistered 
properly. Good, in:elligent c:int.:ac:-: aC:iinist:-at.icn is really t."le lcey to 
avoiding personal.services problems. 

In essence, a forbidden personal service contrac: results W'hen t.~e Government 
.ass~s the right to instruc:, ·sup?rvise, or control a cont..rac:.or•s e~loye-e 
irt how .1e performs his work. ·1t is one t.'iing,·for ex~le, to sit down in a 

. restaurant, orcer a steak medium rare, and accept it or rej~t it ..nen it 
arrives. It is quite anot."ler to insure t.'iat it is cooked to satisfac:.ion by 
going out t.o t.'1e kitc.i.:en, looking over t.'1e c..'"tef's shoulder, and telling him hew 
to adjust. tbe fla.rre, when to turn t."le steak over, and how to sea.son it. When 
t."'le G:>vern."rent exercises .t."iis sort of cir~:. supervision and control over 
contrac:. personnel, it is using the.'?l as if they \olere its own civil service 
or military personnel. Control such as this - however 'Well-intentioned -
renders the services personal an:i the contract illegal. 

Bow,.t.11en, can t=ersonal services problems be avoided? 'Ille answer rrust be<;in 
early with cont;ac: planning, because these problems are far easier to prevent 
than to C'.lre. 

Pre-:.ontract Planning: 

In planning t.."le contract, the contracting officer must r~ive a great deal 
of willing c::xY~rat.ion from all hands - tedmical personnel, legal personnel, 
ar.d es;:ecially t.."ie users - tbose wit.'1 t.~e requirerrent for t.lie pro;x:sed services. 
Under AS?R, before t.1-ie contracting officer may ~nter into a service contract, 
he must n:ake a. writt.en determination t.~at. t."le services are non;:ersonal. To do 
so, h~ rnnst rely alrrcst c:i:r;>letely up'.:ln t."'le users for t."'le facts he needs, because 
only tbey can provide them. As the first. step, ~erefore, the contracting 
officer irust learn t."'le whole story - all t.~e circ..:mst:ance of what t!1e services 
are to be and how they will be used. In view of his re~ibility for making 
the proc..ire.~t, he deserves - and has every right to receive - the users' 
fullest assistance and candor. 

Second, ·the users must provide t.."'le contracting officer wit."l a detailed 
descriptfon of t.'"te job they want dot"e. Since t."le contrac: ?!'IJSt be couc::ied in 
terms. cf providing t."'le GJverrurent wit..'1 some sort of finished product:., thi~ is 
the infor::r:.ation t.."lat will be neede<l to draft proper S?e-=ifications, task orders, 
or work assig:iment.s. Alt.."'lough it is t..'1e jcb of t."':e contracting personnel to 
red~c~ t..~is inforr.-.ation to c:mtrac': format, it is t."'le job of t..'ie users to 
ext:la::l precisely what work. t..'":ey .... an: perfor.red. 

T.1ird, t.~ere must be a review of all t.'ie c~llateral circ-...urstancPS 'Which rnicht 
have a bearing up:Jn "i.'het.'1er an ill~al personal services contract has ~ 
created. Alt."'lough t.'"te key fac:or is t.'"te degree to 'Whic!i t.'1e Ccv•·rnrrent exercises 
control and supervision over t."':e performance of the contract, th•· Civil Servic~ 
Ccmnission • s opinion, as we.Ll as rulings of the Comptroller Gen,., .11, also look 
t:> related circ:.:.mstances 'Whic.'i, by t..'ieir very nature, go hand in hand with t.'ie 
exercise of Gove~n.~nt cont.:ol over contract performance. 
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AA examp:e might be a c:ontrac:t uneer Whic:h t.~e cont.:ac::or vas proviced vit."t 
articles .Jt G.:>vernmenl! propert:-/. h'hile it is net unusual !or t."le G.:>Ver:-.. -nent to 
furnis~ equi~rrent or material for- use in per!or:ning its c::ntrac::s, what is 
furnisned is usually specialized or ot.":er..,ise di!fic:".ll.t for t.":e contrac::or to 
provide _tor himself. .If, ~tead, the- G:nernni:nt furnishes scrret.'i.i.ng ordinary 
like of.tlce equipment, draft:.ng tables, or typing paper - t."le sorts of t."lings 
any employer ordinarily provices his own employ~s - t."len, if u:ner?lained, an 
inference may be drawn that t."le Govern:rent is treating t."le contrac:.cr•s e:t;llOye'!s 
as its own. 

Similarly, our civilian em;;>loy~s or military personnel generally 'WO?'k on-site, 
whereas a contractor's ~loy~s usually do not. 'I'hus, providing t."le cont:'act::Jr 
with of!ice space at a Government location might lend weight to an inference 
tnat his eriployees are, in effect, Government er.ployees. By the same token, the 
work should be planned to avoid a i:niJc of G::nemrrent and contractor personnel 
so that they are not working side-by-side wider similar conditions and 
supervision. It sr.ould be ~utioned, however, that a determination of personal 
services would still be found in cases where these per5onnel - althoogh 
µiys icall y separated - were all performing the sane vcrk arxi were othenri.se 
interch3.ngeacle. 'nle same woo.ld be true where succeeding contracts with 
differ~nt firms inclueed provisions for orderly changeover of key personnel, 
and t.'1.<! sa.'Te contr2<:t employees were found doing the same wrk at t."le sane 
eesk year after ~ar. And personal. services have even t:e!n found, in incentive 
or award fee contracts, lw'here t."le evaluation of contract perfar:r.a.nce was maee, 
not u;:on the ....tlole job, blt ra~er up:)n the separate performance of 
indindual contract.or ~loyees. 

Fa::.ors like t.~se are im;ort.ant because eac:!l suc::::h piece of c:irC'.=t::Stantial 
eviden~ may contribute to a later conclusion that the services c::mcerned are 
~rsonal. All of them pertain to supervision and cont:ol, an:i they are weighed 
according to the extent of their amtributions to actual Goverment control over 
t."le mntractor •s personnel. ~-ken tcx;et.~r and viewed objectively, they may 
give every practical appearance that conttact. enployees are being treated as 
if they .-ere actually Goverm2nt employees. 

In the planning staqe, then, requirements, tecllnical, and contracting people 
should p.irsue every effort to..a.rd eliminating as many suc::::h factors as they can. 
None of them alone would neo?ssarily be fatal to the contract's legality, and 
sorre of them might indeed be absolutely necessary and, therefore, inevitable. 
It is ilnr::ortanc to realize, txr..iever, that t..,ese ancillary factors can be 
critical· to the result and that they can be effectively provided for only in 
advance. If they are c3refully considered during t..,e planning staqe, and if 
t:iere are good reasons for·providir.g t.~e cont:act::Jr wit., tools, or wcrkir.g 
space, or doing anyt..,ing else ....nich might imply Goverr.:nent supervision 
or control, t."ten t..~e contrac: can provide for them, and later be aC:ninistered, 
in a manner Which will be proper and will not be susceptible to drawing 
an inference of t:ersonal services later on. 

'Ibe Contract: 

'n'>e sort of planning cesc:ibed above should provide the contracting officer 
and his staff w1t.'i. all they ne-ed to know a.bout t...,e ac:tual require1Tents, 
in orcer to reduce t.."lem to clearly defined work statenents. n>ey muse·, 
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t.'ien, in clear, \l?'lCer9t.andable langca<;e, set for ':."t e:-c.ac:.! y wh.a c: t.":e Gcvern
men t wan~ to have done. ~ey must provide in t.":e cont:-ac:. all t.~e sceci
fic:ations or- ins:..-uc::ion t.":e c:ntrac:-:.or neees, b:Jt."t ~ UO:::ert.Jkc and t:> 
c:::=let:e t."le job. 'nlis will insure t.~at. t.~e Gover:-..~nt has t.'"lc ric;ht. t::> 
ex;ec:: an ~ptable end pr~uc:': wit."lout t.":e need for c:cntrol over t.":e 'Wa'f 
t."le contractor c;oes about hl.S work. 

It is not enou~, however, to write scitet."ling like •furnish suo assistance 
as is or rnay be necessary to Su;:p::lrt t."le overall mission of t."le activity,• 
or •up::late and revise 40 drawings in accordance wit.'1 t.~ oral instruc:ions 
of the division supervisor- or his duly aut.~ri=ed recresentat:ive. • ~.e 
contrac:, or the task orders or work assign.-rents wri:.t.en under it, sb:)uld 
adequately desc::ibe the job to be done so t."'.at furt.":er informal direc::ion 
is ur.necessary. 'Ihis, of c::iurse , does not mean th.at. they cannot be f or.nal.l y 
imdified or amended, if ~. 

Furthenrcre, the c:mtrac: must avoid creating in the G:Jvernrent a specific 
or even an implicit ~r to hire or fire the contractor• s ~loyees. It 
is- al'WC!'fS pern.issible to retain tb.e aut.'"'.orit:'j to require security clearances 
or ot."ler legitimate and relevant aC:ni.nistrative controls, but it It:USt not 
go teyood that. 'lhe contractor, for exa.mt'le, ~ be required to ao:::::oma:xiate 
himself and his working hours to our daily busi."less routine if he is worlti.~ 
on-base , 'a'her eas it WOJld te i.:r:;:ro;:er to Li:;cse such a sCieciule up:xl work 
he perforned on his O'w'tl pr~s. And it goes wit.'i.out saying that tr.e 
contract must net provide far Goverrarent supervision or control over t.'">e 
contractor's staff. 

Nor will the inclusion of artifical procedures for contract aC=:l.inistration 
re.~"e t.i.,e Government from a situation of supervision and control' if one 
act~ly exists. It is no use, for example, to provide an elaborate 
organization in t."le contract for t.'i.e transmission of 'w'Ork assigr .. -nents on a 
su;:ervisory level if, in practice, it is to te fi:loned from a G:Jvern::ent 
draftsman to his contractor counterpart. And even where such cooouits have 
actually been used in contract ad:ninistration, they have been vie-...ed as 
mere cam::Juflage wtlere t."le alleged supervisors or tec.'mic.tl cirect.ors -.ere 
so untrained or unskilled as to te incapable of direction c100 were, at best, 
only figureheads. It may be helpful for the contract to make it clear t."lat 
the contractor is providing managerrent or jud;:nent as -..ell as personnel, 
but only if that is truly the case: To repeat what was said earlier, wr itinq 
a legal contract is not the end of the road. ~e heart of ll'Cst t:=ersonal 
services cases has been contract aC:ninistration - what actually ha~ned 
not wit.~standing t.~e n~ceties of the written cont:ac~ ter~. 

Conc:ac: AC:ninistration: 

w'hat, t."len, are t.lie pitfalls of contrac: aC:ninisuation? Essentially, t.'ie 
Government. must keep '"hands of! .. t.1-te contrac:or' s employees dur ir.g t."le course 
of contrac-: operations, in order to avoid sliding into the area of s1.."0ervision 
and control. Does t.'iat mean that, after the ~ntract is signed, there can be 
no fart."ler cont.ac:-:. wit.i.i the contrac:or or his st.a!(? The a.nS'oler to t:hat. is 
obviously ·No.· In the course of altr0st any contract performance, t.~ere mus~ 
be so~ dialogue l::eeween tot.'1 sides. Complete insulation from o~ another is 
as unnecessary as it. is ur~esira!Jle. 
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~ "..ermissible rar.ge of dialogue t:et-.-·een t.'":,e Gcverr.ment' s represent.'.ltives 
arr. t.~e cont:ac~r·s represenc.:i:.ives is whacever liaison and disc-~ssion or 
e:<planation is necessary to carry out the t:aditiona.l processes of c::::nt:ac:. 
ac!:n.inistration. We have inspec:.o:-s and quality conttol personnel, for 
example, and t..'":,eir worx cannot be done in a vacuum. It usually requires 
~ntrac: and coim:unic:ation to be usetul, and t..'1is is entirely proper. 
And we usually assign ~rscnnel in a liaison capacity, not only for 
surveillance and tc k~p us aP9rised of progress, but also for a cent.act 
t."'lrouc;h whom t.'ie contractor can relay his questions or problems. It is a 
rare concrac: t.~t does not involve answering q-Jes~ions about t.'ie 
Goverr::nen t' s specif ica t.ions, and this, too , is a leg i ti.mate liaison func:ion. 

Ir. addition, t.'":e Goverr.ment is generally concerned about the contractor's 
delivery 50edule - -.tlet..'1er he will ha~ t.'1e work perfon::ed on tine. 
Accordingly, t.'1e c:ontrac~ milestones are il'r;x)rtant, and insuring that they 
are rtet may demand prodding and re:ninding of many sr~pes and forms. Like 
t.'"le liaison and l.ns;ect.ion rrentioned ab:J~, t."lis can be done properly a.s 
well, because it d:>es rot involve the exercise of su;::ervision or ~ntrol 
over t.~e individual employees. In all prcp'?r aeninistration func::t.icns, 
G........,err'.:nent represer.tatives oo rot dictate what or how the contractor is 
to ~r!orm. T.1e ·;.meit• is set out in the contrac:tor's re~nsibility. 
In t.'":.eir c:nt:"act acninisttation roles, our personnel should primarily 
be p::>licing t.'"l.e written terms of the contract and assisting the contract.or 
•'hen r~ssary t::::> insure t.~at ~e Gcvern:rent receives t.~ job it bargained 
for en ti:re. 

c:ntrac~ aeninistration begi."tS to run afoul 'When cur representatives go 
beycr.d t.'1e ter:ns of t."le conaac~. .By telling t.'1e cont:actor 'What to oo, 
t.'":ey mz.f t:e subjec~ing tt.e Go'-lemnEnt to claims for oanges. "nlat is 
anot.'":er matter. But by direc~ing how to do it, t.1ey are _crossing the line 
into a "??rsonal services situation. 'Itlen t.'ley are beginning to exercise 
si..i;:ervision or control. When t."le inspector, liaison officer, or -any ot..":.er 
Govern.'rent re~resentative turns from surveillance to supervision, he begins 
to use t.'ie contractor •s employees as if t.1ey ~re Govern.-nent ~loyees, 
and is "-1e.1.l on t.":.e VcrJ t::l transforming t.Jie contract into one for personal 
services. Often, this arises from no oore t.,an a ~l-intentioned but 
cver=ealaus desire u;:on t.,e part of responsible Goverrurent officials to 
ac."l.ieve near t=erfeco;ion in t.a,e services obtained. Suc..'i overzealousness 
must t::e rest:ained. 

~er all, it is t."l.e c=nt.:ac~r 's privilege to c3o t.'i.e job ho-wever he se-es 
fit, so long as he ·stays wit."lin the ter.:tS and conditions of t.'"le coritrac:. 
unless ~'ie contrac~ legitimately provides ot.~erwise, it is not our cus!~ess 
whet.'ier he does t.'1e 'WOrl( wit.'i one con:puter or 200 men, 'Which eir;iloye-es 
work on 'w'hic.ii assignments, or 'Khet."l.er t."ley work nights or ll'Crninqs, or 
iiihet..,er t."ley do task A before tas~ B,. or vie'? versa. It is the contrac:.::Jr 's 
right t:::J hire and fire, to assign and organize. t.'ie 'WOrk - in shOrt, to run 
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his own ccrr.;:.any. T.1e nx:>rren t t."le Govern.'Tlen t. usun;:s t.'ia t r i<;ht and beg ins 
to tell his persc:--.nel 'What. to do next or how to eo it, t.":en it has surted 
down t.":e slippery slope toward a personal services sit:.:ation. T.':is illustrates 
t."le rule for illegalicy, bu~ it also nu.st be understood t."lat t!:le greater t."te 

.t.eClnic:3l direction to the cont.racwr, t."ie greater the responsibility for 
successful performance is assume by the Goverr.rri!nt. 'lllis situation is not 
desirable because it not only. compromises t."ie Government's rights to enforc::e
ment of t."ie contract's provisions, but it also transforms an otherwise croper 
contrac:: into an illegal one. · 

Soroetin-es it is the actions of t."'le contractor_h~lf 'Whic."1 ..,ill c:ause t."le 
contrac: to cross over into the forbidden area. By· being overzealous in 
attem;>ting to be responsive to the Navy organization wit."1 wic.11 he is working, 
the contractor may initiate contacts which result in ~venment cont.rel or 
supervision over the work being performed. In other words, ~re the con
tract.er himself continually asks t."ie Govern.ment for direction on how to carry 
out t.~e various .tasks required by the contract, the G:Jverment may end up. in 
effect, super.vising the performance of the 'WOrk. T.'lis type of sit:lation m.lSt 
be guarded against. 

'nle c.:>nt!"actor 's e.rt;'loyees should always be looking only to t.'1eir own 
superiors for instruc:ions, and they, in turn, l?'IJSt. look bade to t."le written 
terms of t.~e contrac~. 'Ihis c:::hain of responsibility must exist throughout 
t."ie perfor:r.ance of every contrac:, and it ree~asi.zes t."ie need disC'JSSed 
earlier for giving .meticulous attention to t."le contract work state:rents, 
task orcers, or· worlt assignments at t."le outset. And it furt."ler underlines 
t."le need for assuring t.11.at the cont.rac: preparation is a genuinely coordinated 
effcrt by everyone :involved - t."le users, tedmical staffs, cont.rac:ing 
st:.af!s, and lawyers - so t."lat, ..,ith t.l;e input from t."iem, all the wor/t< to be 
perfor.red is so clearly and acC".U"ately spelled out t."lere will be neit.'ler need 
nor te.T.pta.tion to slide into. the easy trap of supervising any stage of t.'ie job. 

Statutory Exception: 

As ...,as trentioned at the beqinni.ng, ~'iese rules of contracting must be 
followed in every service contrac~ unless t."lere is specific aut.'1ority from 
Congress to pr~ ot."lerwise. T.lere may be situations - and t."ley do arise 
from time to tin!! - 'When it is desirable for t."le G::>verrurent to have pre-::isely 
t.'1at sort of supervision and c.:>ntrol whic~ is generally ir.;iroper, and where 
t."le sher t duration of t."le work dic:.ates against hiring e!T'?loyees under Civil 
Service. 
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APPENDIX 78 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, O.C. 20460 

NOV 3 1989 

MEMORANDUM 

OFFICE OF 
ADMINISTRATION 
ANO RESOURCES 

MANAGEMENT 

SUBJECT: Approval Requirements for Contracts with Possible 
Use of Advisory and Assistance Se_rvices ,y· .,,--- / 

FROM:f David J. O'Connor, Director ~ ,:'~ ~../'~ 
./'/ Procurement and Contracts Mairtig~nt Divu;io 
. (PM-214F) 

~ . . TO: Associate Directors 
PCMD Branch and staff Chiefs 
Douglas Richmond, RTP 
William Bailey, CINN 
Richard Feldman, OGC 
Regional Coordina~or 

Chapter 2 of the Contracts Management Manual (CMM) 
requires special justification and approval for contracts 
involving consulting services (now referred to as advisory 
and assistance services). This memorandum reminds you of the 
need to obtain such approvals prior to contract award. 

The Procurement Request Rationale Checklist, submitted 
with EPA Form 1900-8, "Procurement Request/Order," contains a 
block indicating whether the proposed procurement involves 
advisory and assistance services. Using OMS Circular A-120, 
"Guidelines for the Use of Advisory and Assistance Services," 
dated January 4, 1988, and the proposed contract's scope of 
work, Contracting Officers must review this block to determine 
if the project officer's determination on the Checklist is 
correct. 

If the procurement involves possible use of advisory and 
assistance services, a justification must be prepared and 
special approvals obtained as prescribed in Chapter 2 of the 
CMM. These approvals and justification are required at the 
time the Procurement Request/Order is submitted. If after 
contract award, the Contracting Officer determines that 
advisory and assistance services are involved and required 
approvals were not obtained, justification and approval must 
be received before advisory and assistance services can be 
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ordered. Justification and approval of individual work 
assignments for use of advisory and assistance services are 
not required after approval at the contract level has been 
obtained. 

In coding information on the contract into the Federal 
Procurement Data System (FPDS) through the Contract Informa
tion System, the Contracting Officer should determine if the 
predominant use of the action being coded constitutes advisory 
and assistance services. If so, a "Y" should be entered in 
the block marked Advisory/Assistance Services Award. Otherwise 
an "N" should be entered. This determination should be made 
independently for each action requiring data entry, both at 
the time the initial contract data is entered as well as for 
each funding action. 

Please contact Joe Nemargut on FTS 382-5019 if you need 
further information. 
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2.5 EQUIPMENT LEASE OR PURCHASE 

1900 CHG 7 
5/21/90 

a. The Contracting Officer will perform the necessary 
analysis leading to a decision to lease or purchase equipment 
considering comparative costs and other factors. The Contracting 
Officer will be assisted by the Project Officer and the 
cost/price analyst, as necessary, and shall document the analysis 
in the contract file. (See Chapter 5 for additional guidance on 
furnishing Government property to contractors.) 

b. Guidance relative to equipment lease vs. purchase 
determinations is contained in the Federal Acquisition Regulation 
(FAR), Subpart 7.4. 

2.6 ADVISORY ANO ASSISTANCE SERVICES 

The management and control of contracts for advisory and 
assistance services are addressed in OMB circular A-120 dated 
January 4, 1988. 

The Circular defines advisory and assistance services as 
those services acquired from non-governmental sources by contract 
or by personnel appointment to support or improve agency policy 
development, decision-making, management, and administration, ~ 
to support or improve the operation of management systems~ 
Attachment A contains the complete definition from the Circular. 
The Circular excludes ADP/Telecommunications related services 
that are subject to control under the Federal Information 
Resources Management Regulation. 

After consultation with the Project Officer, the Contracting 
Officer will determine if the services requested are advisory and 
assistance services and are nonpersonal. 

2.7 PLANNING PURPOSE PROCUREMENT REQUESTS 

Planning Purpose Procurement Requests are defined in 
Chapter 1 of this Manual. Such actions shall be clearly marked 
on the face of the EPA Form 1900-8. as "PLANNING PURPOSE 
PROCUREMENT REQUEST" and shall contain all program and other 
approvals that would be needed if the action were fully funded. 

2-3 
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to Januuy 27, HIM. for the deadline by 
whic:h lhe licensee may me a request ror 
hearing wilh respect lo issuance of the 
amendment lo the subject f;icilily 
oper<Aling license. This is also the d:ite 
by which any person whose inleresl 
may be affected by this proceeding and 
who wishes lo participate as a party in 
the proceeding musl Cile a wrillen 
pelilion for lea\·e lo intervene. 

• 
Di.led lit Be1hesd01. M11ryl:ind. this :'th J;,)' 

or Janu .. ry 1 !188. 

For the !'1111clcar Rtiulator)' Comn1i~~i""· 

David L Me)·er, 

Chit'/. Rules and Procedu:·cs Bro:ich. Di1 is ion 
cf Rules and Rccorr!s. Of/ice of 
Admi11isl1Ulion and Rcsflurcu .\lcno;r.~rr.L 
IFR Doc:. a&-S:O Filed 1-11-88: a:~s amJ 
alU.IHG COOl 7S~1·W 

(Docket No. 50-312) 

Sacramento Municipal Utility District; 
Consideration or Issuance or 
Amendment to Facility Operating 
License and Proposed No Significant 
Hazards Consideration, Determination, 
and Opportunity for Prior Hearing: 
Correction 

The Uniled Stales Nuclear Regula!ory 
Commission issued • notice in the 
Federal Register on December 2& 1987 
(52 FR 48889) thct it is considering 
issuance of an amendment to Facility 
Operating License No. DPR-5-i, Issued to 
Sacr;imcnto ~funicipal l!tility Dislricl 
lor operation of the Rancho Seco 
Nuelc;ir Cenerating S1ation localf'd in 
Sacramento County. California. The 
date on pai;e 48889 of the e01rlier notice 
ls chansed from January 25, 1988 lo 
January 27. 1988. ror the deadline by 
which the licensee may me a request for 
hearing wilh respect lo issuance or the 
amendment lo the subject facility 
operating license. This is also the dare 
by which any person whose interest 
may be ;affected by this proceeding and 
who wishes to parlicpale as a party in 
the proceeding must file a written 
petition for leave to intervene. 

Dated al 04:thcsda. MM}·IMd. this :1h day 
or Janu;,ry 19D8. 

For the S11elur Regulatory Commi1Jl,ion. 
Dnid L Meyer, 

Chi,f. Rules and Prace.furcs Ora11ch. Di•·ision 
of Rules a:1d Rc·cards. Office cf 
Admi11istmtion a11d Rcs'1urt:es lofanc&cmrn/. 
(FR Doe. e&-s:t Filed 1-tl-88; 8;-'.S am! 
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OFFICE OF MANAGEMENT AND 
BUDGET 

Guidelines for the Use of Consulllng 
Services 

ACENcY: Office of~fanasement :int.I 
Dudgct. 
ACTION: Re\·ision lo Circular A-120. 
"Guidelines for the lJse of Consulting 
Sen· ice,-·. 

SUMMARY: This notice re\'ises O~IB 
Circ:Jloir A-1::0. ··Guidelines for the t:se 
of Cor:sulli~g Sen·ices:· dalcd /\pril H. 
1980. 

The revision is based on 
rccomr.tenda lions of the Cabinet 
Council on ~fan;igement and 
Ad:ninistration which in 1984 conducted 
a study in res;ionse to reports of abuses 
of consulting sen·ices by Federal 
departments and agencies. 

The re\·islon: (l} Expa:lds the 
coverage of the circular; (2) requires the 
designation of a single official by each 
agency lo be responsible and 
accountable for assuring that the 
prO\'iSions or the circular are met: (3) 
ma:tdatcs minimum controls for the 
manageinenl a:td reporting of advisory 
and assistance s~r\·ices: and (4) exempts 
from the pro\·isions of the circular all 
activities carried oul in accordance wllh 
Circalar A-i6 (Revised) "'Performance or 
Cor:\mercial Activities." 
EFFECTIVE DATE: These re\·isions lo 
Circular A-110 are effeclh-e 
immediately. 
FOR FURTHER INFORMATION CONTACT: 
Contact the OCfice of ~fanagcment and 
BudgeL Financial ~lanagement Dh'ision. 
New E."<ecuth·e Office Building. ns 
Jackson Place NW .. Room 10::01. 
Washinston, DC 20503. (202) 395-0903. 
SUPPLEMENTARY INFORMATIOS: :.:o!ice of 
the proposed revision was published for 
comment in the Federal Resister on June 
25. 1987, (52 FR 23918). In response. 
OMB received comments Crom more 
than 20 Federal agencies and prh·ate 
organiza lions. 

Following is a summary of the major 
commer:ls grouped by subject and a 
response lo e.:ich. 

CC1mmcnl: Since the Cabinet Council 
study. a number of new safeguards hllvc 
come into being. These include nrious 
provisions of the Competition in 
Contracting /\cl (Pub. L 9!>-369}. the 
establishment of competition advocates 
in all Federal agencies, the issuance of 
Circul;ir A-1:!3. and the annual rcport.5 
by ai;ency inspectors general. Because 
of lhese dcve)opmenls. the CO\'er:tt:e of 
the circular shoi;ld not be exp3ndcd. 
Rc.~ponse: The additional 

managemer:I controls en<1cled since the 
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Cabinet Council study may !Jc presumed 
to hil\'e d!minished abuses in the 
procurement of advisory and assistance 
ser\·ices. However. there is not evidP.ncc 
th;it oibuses have been eliminated i1r:d 
the ty;:H~S of activities Co\·ered by the 
npoinded co,·er;i;e continue to !Jc 
ir.herently \'ulner:i ble. Further. the 
txp;inded CO\"erase of the circular is 
consistent with the CO\"er:ige adopted by 
the Ocp:irtment of Defense in 1986. 

Comn:enl: A substantial p<1per"·ork 
and manoigement burden will be created 
by applying the controls pre\'iously 
required only for consulti:tg sen·ices lo 
the much larger ncmber of procurements 
of ad,·isory and assistance ser\·ices. 

Response: First. in response to 
comments (as noted below) the circulu 
h01s been revised lo eliminate day to ~ay 
operational ac1i\·ilies from its 
requireme:tts. Secondly. ;agencies may 
Cind it useful to re\·iew their exislir.g 
controls and consider whether ii is 
desirable to apply them in their entirety 
to the newly co\·ered actMties. Some 
a:;encies now utilize greater control than 
Is rt!quired by the Federal Acquisition 
Regulations (Subpart 37.2-Consultant 
Sen·ices). These additional controls 
need riot be applied lo all advisory and 
assis:a::ce services if. in the judgment or 
the a:;ency. it is not desirable. 

Comme:1t: The requirement th31 the 
renewal of contracts entered into in 
accordance with Circular A-:"6 be 
subject to the provisions or the circular 
would constitute a disincenti\·e to the 
initial use o( the A-76 process. 

Respor:se: Section 3 has been re\·ised 
lo exempt all acti\'ities re\·iewed in 
accordance with Circular A-:"6. 

Comrr.enl: The proposed definition 
includes a large number or rouline. day 
to day aclivities which had nenr been 
Identified as subject lo sisniCicant 
abuses. . 

Response: Section I.a of the 
Exclusions has been revised lo exclude 
day-to-day operations or functions such 
as building maintenance or ADP 
operations. In the same \'ein. section 
S.A.(3)c has been re\·ised to exclude· 
!raining which maintains skills 
necess:iry for normal operations. 

Commenl: The requirement thi1t 
procuremenrs of advisory ;and 
assistance ser\'ices be reported to the 
Federal Procurement D<il:i System solely 
by use or the Individual Contract Aclion 
Report (SF Zi9J ignores the existence of 
accurate altern:itive reporting systems. 

Response: Section 9 of the circular. 
Data Requirements. h<is been re\·ised ~o 
th;it the Office of Federal Procurement 
rolicy (OFPPJ ci.n allow "gcncics to uiir. 
ahern;ith·e reporting systems whr.n 
11ppropri:i1e. 
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A smAll number or :1dditional 
revisions were also made in order to 
clarify the text and correct lr.chnic..l 
Inaccuracies. 
J:imes C. Miller Ill, 
Dirrr:tur. 

(Circ:ul .. r ~11. 1\-1:01 

To lhe lfuds of E'<ec.utiu Dtp:irtmtnls and 
Establishmtnls 
Suhjcc/: Cuidclini:s fur the USC or Ad\·isory 

and Assistance Str\·ic.cs 

1. PurptJse. This circular eslaulishes 
policy. assl~r.s responsibilities, and sels 
guidelines lo be followed by ~:\ec:itivc 
branch :i::encics in dt?lcrmining and 
controlling !he appropr!ate use of 
aJ\·isory arid assistance ser\'ices 
obtained Crom individ1:als and 
organizations. This circular supersedes 
OMB Circular !'\o. A-120 "'Guidelines for 
the Use of Consulli:i:; Sc:\'ices," da!etl 
April H. 1980. 

2. Background. O~tB Bulletin ~o. 78-
11, lssucd ~lays. 19;"8, firs! required 
agencies lo apply e:1.l;a controls lo the 
procurement of consultant ser\'ices. 
Circular A-120. dated :\p;il H. 1980, 
pro\·ided permanent guidance in lieu or 
the interi:n guidance pro\·ided by the 
Bulletin. A Model Co:ttr<>I Syslem for 
consulling scr..-iccs was issued on 
Janu<>ry 15. l98Z. lo prc\itle further 
guidance. which was non·mlJndalory. 

In 198-1. the Cabinet Council on 
Management and Administration 
(CC~fAJ cumpltitcd 11 s:udy of consulting 
services lo cslim11le cxpendilures, 
re\·iew definitions and existing controls. 
and propose reforms. The study resulted 
from continuing reports, by GAO antl 
other agencies. of prob?cr:is in the way 
the Co\'ernment managr.s and uses 
consulting ser\'ices. 

This ri:vision of Circular A-120 is 
being issued (1) lo exp<rnd the CO\'Cr.ise 
or the circular; {2) lo mand<Jle controls 
for the managcmenl 11nd reporting of 
ad\·isory and assistance services; and 
(3) lo clarify the relationship between 
Circular A-lZO anc.I OMB Circult1r No. 
A-76 (Revised) ··rerformance of 
Commcrci<1l Acli\·ities," issued August 
4. 1983. 

3. Relationship to 0.\/8 Cirr:ulr.r A-75. 
Acti\'ilies that are re\·icwed in 
accordance with lhc A-i6.process arc 
uempl from the pro\·isions or this 
circular ucepl th:il whe:t the functions 
performed by the contractor meet the 
definition of ;itlvisory i1nd ;issislance 
se:rviccs sel forth in this circular. lhe 
contracting ;11.:tiun musl be rcporlccl in 
uccortlanc:e with Sections 8.A. 11nil 9 . .A. 
below. When 1\-iG c:ontracls <1re 
renewed. they 11re ;1Jso ei.c:npt from the 
pro\·isions of this t:irc:ular. 
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4. Co~·erage. The provisions of this 
circular apply lo ;ith-isory and 
ass:s1ance services obl:iined by the 
following arrangements: 

A. Personr.el appointment: 
B. Procurement conlracl: and 
C. t\d\'isory commillee membership. 
S. D''{ini:ion. Advisory and 

Assislance Services are those services 
acquired fron non-governmental sources 
by contract or by personnel appointmenl 
lo supporl or improve agenq· policy 
development, decision-making. 
management. and adminislralion. or to 
support or impro\'e !he operation of 
management systems. Suc:h ser\'iccs 
may take the forr:i of inforr:1alion, 
ad\·ice. oi:ir.ions, altern.Hi\·es. 
conclusions, recommencJtions, training. 
and direct assistance. Ad\·isory and 
assistance scr\'ices include cor.sdtant 
sen·ices pro.-idcd by inclivduals, as 
defined in the Federal Pcrsoncl ~!Jnt:al, 
Chapter 304. 

A. Ad\"isory and assistance scr;ices 
include acli\·ilics h;iving any of !he 
following ch:iracteristics: 

(1) Individual Experts and 
Consultants. lndi\·idual experts <1nd 
consultants are perscns possessing 
special. current knowledge or skill 
which may be combined with extensive 
operational experience. This enables 
!hem lo pro,·ide information. opinions. 
ad\'ice. or recommendations lo enhance 
underslanding or comple:< issues or lo 
Improve the quality and timeliness of 
policy development or cecision-making. 
These numed individuals may eilher 
work independently or be assembled 
Into panels. commissions. or 
committee5. 

(2) Slodics. Analyses. and 
Evifluations. Stucies. analyses, and 
evaluations are organized. analytic 
assessments needed to provide the 
insights necessary for understanding 
complex issues or improdng policy 
de\'elopmcnt or decision·making. These 
analytic efforls result in formal. 
slruclured documents conlaining d;ita or 
leading to conclusions and/or 
recommendalions. This summary 
description is operationally defined by 
the following cri!cria: 

a. Obieclivc: To enhance 
underst;inding of complex issues c;r lo 
impro\•e the quality Rnd timeliness of 
agency policy development or decision
making by providing new insights inlo. 
understanding of. alternative solutions 
lo, or recommendations on agency 
policy und progr<1m issues, through the 
application of fac.I findin;;. analysis. 11nd 
evaluation. 

b. Areas of application: All subjects. 
issues. or problems involving policy 
dcv1:lopmcnl or clccisitJn·maltinJ! in the 
ni;cncy. These m;iy invoke concepts. 
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organiz;itions. progr:.ims and other 
sys:ems. cind the ;ipplic•ition or such 
syst~ms. 

c. Outputs: Oulpuls ore form•1l, 
structured docvmenls conti1inini1 or 
le<1ding lo conclusions :Jnd/or 
recommencli!tions. Oata basr.s. models. 
methodologies. and rel;ited soCcw:ire 
created in support of a study. <1nalrsis. 
or e\'alu0tlion are lo be considerr.tl part 
of the overall study effort. 

d. El.:clusions and ellcmplions: ,\ 
complete lisl or exclusions 11nd 
exemplions rrom !he pro\'isions or this 
circul11r is a:tached. 

(3) ~lan:igemcnl and Profcuior.;11 
Support Ser\'iccs. Man:igc:r.:e:1t 11nJ 
professional support sen·ices l;i'l.e lhc 
form of ad\·ice. training. or dirccl 
assistance for organ:zalions lo ensure 
more efficienl or effeclh:e operntions of 
managerial. :idminstrati\'e, or rel;ircJ · 
systems. This summary description is 
operatior:ally defined in terms of the 
Collowini criteriil: 

a. Objecth·e: To ensure more: c!fici1ml 
or effecth·e opera lion of mana~cmc:it 
support or related sys!err.s by pro\'idir.g 
advice. training. or direct assis!:ince 
associated with the design or opc:ra:lon 
of such sys!erns. 

b. Areas of application: ~fan<16emer.l 
support or related sptems such as 
program mar:~::emcnl, project . 
monitoring and re;iorlin:i. data 
collection. logistics management. 
budgeting. accounting. audilin3. 
personnel rr.anagem.:nt. paperwork 
management. records management. 
space mana~emenl, and public relations. 

c. Outpuls: Scn·ices in the form of 
information. opinions. ad\·ice. training. 
or direcl assistance that lead lo the 
impro\·ed design or operation of 
managerial. administrative. or related 
systems. This docs nol include lrainin3 
which maintains skills necessary for 
norrn;il operations. Wrillen reports are 
normally incidcnt0tl to the perfocmance 
or the service. 

d. Exclusions and exemptions: A 
complete list of exclusions and . · 
exemptions from !he pro\·isions of this 
circular is all ached. 

(4) En~ineering anil Technic;il 
Sen·ices. Engineering and technical 
servicts (lechnical representatives) take 
!he form of ad\"ice. training. or under 
unusual circumsl<lnces. direct 11Ssislancc 
lo ensure more efficient or effecli\·e 
operation or maintenance of existing 
platforms. wca ~on S}'slems. rel¥ led 
srslems. and associalcd software. All 
engineering and technical scr\'ices 
pru\'ided prior 10 final Co\·crnmcnl 
wccept<1nce of a complete ··hardware 
system"' are part of the norm;il 
de\'elopmcnt. produclion. antl 

2488 



CONTRACl'S MANAGF.MENT MANUAL' "'IJ,Sft'W 1 

770· Feder~l Register I Vol. 53. No. 7 I Tuesday. January 12. 1988 I Notices 

proc:uremenl processes and do nol fol! 
. within lhe meaning or this calegor)'. 
£11~i:tccring and technical sen·ices 
pr1.1\ iJed after linill Co,remmcnl 
atr.l·~li•nce or a complete hardware 
system are within the mec&ning or this 
ateo:;ory e::'\cept where the)· are 
prcrured to increase the original dcsi~ri 
performance Citpebilities of existing or 
new systems or where they are integral 
lo :he operation;il support of a deployrd 
sy~lcm and hcs\'e been formally 
rc,·iewed and approved in lhe 
acquisition planning process. 

6. E.\c/usio11s. The allacf.:nent lists the 
Co\·ernment programs and acli\·ities 
that a:e CXCJU~l"d (rom the prO\'isions of 
this circul;.r unless agencies decide lo 
ind::i.Je the:n lsee Section 8A below). 

7. Polic:,·. 
A. \\'hen essential to the mission or 

the ••sency. the proper use or ad\·isor~· 
a:iil assistance scl'\·ices is a legitimate 
W~\· lo; 

(l) Obtain outside points of,·iew to 
a\·o:tJ loo limiteJ judgment on 
sigr.ificanl issues: 

(.::) Obtain acMce reg3rding 
deH1opmen:s !n industry. 'IO!li\'ersity or 
founcfa lion research: 

(J) Obtain the opinions. ~;.-ecial 
kncwfed:;e. or skills of noled experts 
w!':nse national or inlernat;unal prcst!~c 
Ci!:\ Ci.Jntribute to the sou~ces or 
important projects: 

(4) Enhance the understanding or. ar.d 
de"·e?op alternative solutions to. 
complex issur:s: 

(SJ Support and impro,·e the operation 
of organizations: 

(6) Ensure the more efficient or 
effecli\·e operillion or managerial or 
h~rdware s\•slems: and 

(::") Secure cil!zen ad,·isory 
parricipalion in de\·eloping or 
im:::?rmenting Go\·ernmenl programs 
that. by their l'l<1!ure or by slatulory 
prO\'i!liion. call for such pa:ticipalion. 

B. A1h·isory and assistan.:e sef\·ices 
shttll not be: 

(l) l'sed in performing work or a 
policy. decision-making. or managerial 
m1ture ,,·hich is the direct re~ponsibili:y 
of il'"C!'IC\' orfiC'iitls· 

(ij Used to l>rp•i'ss or undermine 
pe:-~onnel ceilings. pay limi:ations. or 
compelith·e emplo.rmenl procedures: 

(JJ Awardr.d on a preferential botsis lo 
(ormr:r Co\·ernmenl employees: 

(4 J Used under an)' circumslanccs 
specifically lo aid in influencing or 
enacting lcgisf;:tion: 

(SJ Procured rhroush grants and 
co1•pcra1i,·e a~rccmenls: and 

(llJ Oulainrd for professional or 
lechniciil a1hi1:c which is rradily 
1t\·ciil;1ble wilhin the ai:ency or ;inothcr 
Fe:c!n;il .,;:cn1:y. c:\CCpl wtwn she 
c:u:ll:;acl is cnlc·rc~d inro pur~uanl lo rhc 
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procedures and provisions or Circ::Jlar 
A-i6. 

C. No conlrac:ls for ad,·isory and 
assis:ance ser\'ices ma)' be continued 
longer than (i\·e years without being 
re\·iewcd for continued compliance with 
this circular. 

8. Management Controls. 
A. Each agency will assure that it 

main!ains an accounting or information 
system which effecti\'ely monitors itnd 
reports ad\·isory and assistance sel'\·ice 
aclh·ires. 

B. Each agency's management control 
system for ad\·i!'ory and assislance 
sen·ices shall at a minim~m comply 
with ~he Federal Acquisition Regulation. 
Agendes are e=tcouraged to apply the 
same control S\"Slem to other 
proct:rements ~,·hich in the!r judg:nent 
require similar management attention. 
noh,;ithstancing the exclusion or those 
functions or programs from the 
pro\·isions of this circular. 

C. Each agency will assure that for illl 
ad"·isory and assistance sen·ice 
arrangements: 

(1) The elements of rhe mar.a:;emer.t 
control srstem required by this circular 
hnc been observed. and all 
procurements 1.:r.der this circular are 
administered in 3ccordar.ce wirh the 
requirements ur the Federal Acquisition 
Reguliltion: 

(:?) As prescribed by the Federal 
Acquisition Regulation. written appro,·al 
of all ad\·isory and assistance set\ ices 
arrangemenls will be required at a level 
abo,·e the organization sponsoring the 
acli\'ily. Addilionally. w:illen appro,·al 
for all ad\·isory and assislance sen·ice 
arrangements during the fourth fiscal 
quarter will be requited at the second 
level or higher abo\'e the organizalion 
sponsoring the ilcliviiy; 

(3) Every requirement is app:opria!e 
and fuily juslified in writing. Such 
Ji:slificalion will pro\'ide a statement or 
need and will cerlify that such sen·ices 
do not unnecessarily duplicale any 
p:e,·iously performed work or sen·iccs: 

(41 Work slalemenls are specific. 
complete. and speciry a fixed period of 
performance for the serl'ice to be 
pro\·ided: 

(SJ Ar:quisi:ion or ad\'isorr and 
assistance ser,·ices conform to the 
Competition in Contracting Act or l!J!l.i: 

(6) Appropr!31e disclosure is required 
of. and warnir.g pro\·isions are gh·cn lo. 
the pe:formcr{s) lo noid conflicl of 
Interest: 

(i) Ad,·isory and assis!Jnce $en·kc 
arriingcments arc properly admini~r~red 
and monitored lo ensure tl-:;,t 
pcrfurm:tnce is !lalisfoctory: 

(8) The ser\'icc is propcdr c,·aluatcd 
<ti the conclusion or she arrangement tu 
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assess its utility to the ai;enC)' 1md the 
performance of the contrilclor: and 

(9) To the extent practicable. 
conlracls for these scn·ices require a 
wrillen report. Such reports t~·pic<illy 
w<>uld document the scn·ices delh·ered 
and may. in part. lake the form of 
software packages. 

U. Oelei;ations of Authority. 
(1) Each agency head shall designate 

a single orficial reporting directly lo him 
or her who shall be responsible and 
accountable for ass:.iring that the 
acquisition of ad,·isory and asslstance 
sen·ices meets lhe pro\'isions co~tained 
in rhis C::-cular. The sir.gle orficial shall 
hone mi;,imum responsibililr for th~ 
p~ocuremenl of such sen·ices. 

(:?) Each a:;ency will est11blish s;:u~cilic: 
le\·els or delegation or ilUlhority to 
appro,·e the need for advisory and 
assistance services based on the policy 
and g-aic!elir:es contained in this circulitr. 
The senior official sl':all review each 
ad\·isory and assistance sel'\·ices 
request \,·hich exceeds an a:nount to be 
d1:termi:ted by the 3gcncy. 

E. Policy and procedures go,·erning 
ad,·isorv commit:ees and their 
membership as well as the procurement 
of ad\·isory and assistance sen·ices arc 
contained !n Gene:al Sen·ices · 
Administra:io:t regulations. 41 CFR P;:;rl 
101-6. . 

f. The Federal Personnel ~fanuaL 
Chapter 304. governs policy and 
procedures rrgarding pi:rsonnel 
appointments. 

C. The Federal Acquisition Resdation 
go\·ems policy and procedures re&ardin:; 
con Ira els. 

9. Data Requirements. 
A. Conlracled ad,·isory and 

assistance services shall be reported lo 
the Federal Procurement Dala Srslem 
(FPOS) in accordance wilh the 
instruclio~s in the FPOS Reporting 
M3nual. 

B. Contract actions of S2S.OOO or less 
reported en the Summary Contract 
Action Report (S2S.OOO or less) (SF 281) 
are nol co\·ered by this reporting · 
requircmenl. 

C. The following data systems will 
continue 10 pro\·idc information on 
ad\·isory and assislance scn·ice 
arrangements wilhin !he c~ccurh·e 
branch: 

{l) Central Personnel Oil ta File 
(CPOF). op.?rated by the Office of 
P1:rsonnel Managcn:enl. pro\'idcs dal.4 
on personnel appointments. sc1:rcs,.1injl 
ad,·isors. e'pcrls. 11nd ad,·isory 
commillee members. 

(Z) The Federal Proc.;uremrnl 0;.ila 
Splcm (FPOSJ pro\·icles J;1ta un 
contract etrrangemcr.rs rhat are 
mnnilorcd hy the mlin.ii;cment control 
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s)·stem required by Section 8 of this 
circular. 

(3) Advisory committee data is 
provided in accord.:ince with Section 2 
of Executh·e Order ~o. 1:?024 to fulfill 
the requirements or section 6(c) or the 
Feder;! Advisory Commillee Act. as 
amended (Pub. L 9:?-463. S U.S.C .• App.). 

10. Effective Date. Th:s circular is 
errective immedialely. 

11. Inquiries. All questions or 
Inquiries should be submilled to the 
Office or Mana;ement Budget. 
Telephone number (202) 395-6903. 
Jame~ C. ~tiller Ill. 
Di."Tt:tor. 

E.tclu11io1111 
L The following acth;ities are o.clud.:d 

from the puri•iew cf Circul:ir A-110. 
1. Acti,·ities that ire re,·icwed i:t 

accordance ...-ith 1he ..\-:'5 ;>r<Jctss. (Sui.:!t 
actf\"ities m:.ut be reported in accord.ir.ce 
"·llh sections 8.A and 9.A.) 

2. Architectural a:'ld engir.cering sen-lees or 
conslNction and constructi<Jn managt?ml!nl 
seri;lcu. 

3. ADP/Te!ecommunicoi!ions m:i\· te 
ocluded if such functions and rcl4.!cd 
str .. icu :ire corllrolled in accord.1ncc wil!i ~1 
CFR P;nt :ot. the Federal lr.form3tion 
Resource :!'.lanagemenr Re;::.ila!ions. 

4. Research on lheorelica! m:i:~c:n:it!•'.S and 
basic rr.edical. biologic:il. physic:il. s.:Jci;il, 
psychological or other phenor.iena. 

5. E."\sinef!:ing sruJics reloi:ed lo specific 
phrsical or performance characteristics of 
exisllng or prupos.id systems. 

a. The d.i~··t.:>·c!Jy operation or facilities 
(•·I- the Johnson Spoice Center and rel;ited 
facilltiu) ;11:d functions (e.g_ ADP operat:ons. 
buildins m.Jintenancc. etc.). 

7. Co\·cmmenr-o .... :ied. contr.1ctor oper;i:cd 
bciliries IGOCOt) (e.3 .• Oak Ridse :-.Z3tion;il 
labor:itory. the Holst•n Army Ammunition 
Plant in Kingsport. Tcr.n .. ssee). Jfo,,e,·er. any 
contract for ad\ isory .-:ind :issistance sel'·ices 
other than the basic contrar.t for oper .. tion 
and m;inagement or a COCO shall cor.ie 
under lhe provisions or this circular. 

a. Clinical medicine. 
9. Those sup;iorl sen·ices or a rr..-:i::.:;;:crial 

or •:!ministrali,·e n.Jli;re ;icrforml'd as a 
aimultaneous part of. and no:i·separ;iblc 
from. specific de\clo;ir:ier.t. producti•>n. <Jr 
opcra1ional support acti,·irio. In this conte,r. 
non·separa!:lle mc:ir.s thJt 1hc ni:1::.1gl!rial nr 
•dministr;,riu systems in quc~tion (1!.g_ 
1ubconrraC1or mo:iitnrin3 or tllr.lig·Jratinn 
control) cannot reason .. bly be oper.,:ccl by 
anyone o!her thJn t!'ic desi;;ner ur p:r1<lur~r vr 
tht end·ite:n hMd\\ .ore. 

10. Co:itr;icrs entered ir.1., in furtho1r;.i:ice or 
1l11tuloril)" manJa1,·d a1h isory con1mitt.:r.s. 

11. lnirial lr.1ining. tr•ining aids. anJ 
lechnic .. I doc:.iment;ition ;ic:quircd as .Jn 
lntesr~I p;irt or the lease or pur~h.1sc or 
equipment. 

1:. R<Jt:linc m.1i:":l~nanc., nf cqui;ir.1rnt. 
routine .1Jmini~1~;i:;, c sr:\ i.;r~ [r g .. ~.d. 
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rr.production. lelcphun<'). princing scn·icc1. 
11nd direct ;,Jvcrtising (mcJia) co1t1. 

ll. 1\uc1ionc~N.. re31Jy 0 bro\.crs. appr;iiscni. 
and sun·~yori. 

II. The followir.g proi;r11ms 3~C e"cluJcJ 
from the pun·iew or Circul..ir A-1 :o. 

1. Th :'\ationJI Foreign Intelligence 
Program (:\FIP). 

2. The Ccncral Dd.:nse lniellii;cncoi 
PTosram (COIPJ. 

3. Tactical lntellisenc:e ancl Rebtt'J 
.-\ctivities (TIARA). 

-t. Foreign :!'.Uilary s .. lcs. 

[FR Doe. 88-451r·ilcd1-tl-U; S:~S "ml 
llU.JICQ COO( l 111>-41·>1 

DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

[Ooclcet No. IP 87-12; Notice 2) 

Grant of Petition for Determination of 
Inconsequential Noncompliance; 
General Motors Corp. 

This notice gra:lts ll:e petition by 
General ~lolors Corporation or \\'ar:cn. 
~lichigan. lo be exempted from the 
notification anJ ~emcdy requirements of 
the ~;:itional Tr;.ffic and ~lotor Vehicle 
Safe:y Acl (13 ti.S.C. 1381 et sr.q.) for an 
ai:Jparcnt noncom;:iliance wi:h -i<J CFR 
Sil.101. Federal ~toter Ve!lic!e Safa!y 
Standard :-;o. 101. .. Controls a:id 
Displays.~ The b.:isis or the gra:H is :hat 
the noncompliJnce is inconsequential as 
It relates lo motor vehicle safety. 

Notice of the petition was publisheJ 
on October 6. 1981. and an opportunily 
afforded for comment (5Z FR J/J9.;). 

St.:indard ~o. 101 s;:iecifics indi\"idi.;<!I 
idenlifybg symbols for the windshield 
w:uher control and the wir.cshield 
washer and wiper combined conlrol. 
General ~lolors has determined thdt a 
lot.:il of forty-eight 1987 Brig3dier lrud.s 
were manufactured with an incorrect 
illuminated identification for the 
windshield washer control. The i;yrr.bol 
for combir:cd wir.dshicld w3sher and 
w!per w;:is usP.d instead of the 
iden:ifying sy.:ibol for windshield 
washer alone. General ~lo tors su;:iports 
its pcli lion with the follow ins: 

l. "The washer con:~ol ia qul!stion is 
properly identified on lhe conlrol itsdf 
wilh 1he symbol sp<?cifieJ in nt\"SS 101. 
The incorrl!cl symbol u~a:;e is limited to 
an .:icljacenl id.?ntification which is 
prcsenl for purposes or meeting the 
illuminalion requirement of F~l\'SS 101. 

2. The o~rner's ~fanual clcady 
illus:rares and describes lhe wa~hcr 
control and its fonction. 
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3. A dri\·er will e3sily and re.:idily 
recognize this control. especially the 
skil!ed professional driver o( heir\'y duly 
commercial \"chicles such as the 
Drigadier." 

No comments were recei\'ed on the 
petition. 

Bec:iuse the control itself bears the 
proper symbol. ~liTSA belie\'es thal 
any confusion on the part or the drh·er is 
most likely to occur when the 
headl.:imps are in use. and the incorrect 
identification illuminated. The 
instrument panels or the trucks in 
question are designed such that the 
windshield washer control is adjacent lo 
the "'indshield wiper control. The 
illuminated idcrtific3tion of the ,.,,·iper 
control is correct. as is the symbol on 
the washer co:itrol ilselr. minimizinK the 
possibil!ly that tl:e operator will 
acti\'ale t!le .,..asher control in the belief 
that it is the wiper control. Accordingly. 
petitioner has mcl its burden of 
pers~asion that lhe noncompli.:ince 
herein described is incor.sequenlial as il 
reJa:es IO motor \"Chicle sarety, and its 
petition is gran!eJ. 

(S!!c. 10:?. Pub. L 83-l!J?.. 88 S:JI. H~O (lS 
U.S.C. H 1 ;'j; ddcs:itior.s of a:.it~mi')' al 19 
CFR UO ;ind ~':l CFR Wt.8) 

Issued .:Jn Jar.:.iM)' G. t!l83.. 

B.:>rry F elricc. 
. -t.as()r la:,.,-.. 4,!J!:1:·u»:1-.. i::t'r for R ;i/~mnk i:1;:. 

(FR 0;,c. a&-19i F1!cJ t-11-M: 4:43 a:nl 
l"-.Lll<Q COCl Ulel-St-1& 

OEPARTMEttTOFTHETREASURY 

Office of the Secretary 

list of Countries Requiring 
Cooperation With an International 
Boycott 

In order lo comply with !he mandate 
or section 99!1(a)(J) or the lnlernal 
Revenue Code or 1954. the Department 
or the Treasury is publishing a current 
list of countries which may require 
parlicipdtion in. or C'lOperalion with. an 
intemalion.:il borcoll (within tl:e 
me3ning or section 999(b)(J) or the 
!n~ernal Re,·cn~e Code oC 1954). The list 
is the Sdme as rhe prior quarterly !isl 
publ:shed in !he federal Register. 

On the ha sis or the best information 
currently ;p.-ailable to the Department of 
the Treasury. the following countries 
may require participation in. or 
cooperation with. an interr:ational 
bo~·cl)ll (wi1h:n the meaning or sec:io:i 
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PROCUREMENT REQUEST RATIONALE CHECKLIST 
(to be submitted with EPA Forms 1900-8 and 1900-SA) 

Item 1 The title of this procurement is 
~~~~~~~~~~~~~-

Item 2 This procurement request package contains the following 
documents. (Check all applicable boxes and attached 

documents as appropriate.) 

See Attachment I Check Description 
EPA Fo:-m 1900-8 
Procurement Abstract* 
Statement or Scope of Work* 
Concise Technical Proposal 

Instructions* 
Competitive Technical Evaluation 

Criteria* 
Justification for Other Than Full 

and Open Competition (JOFOC) 
D&F to provide full and open 

competition after exclusion of 
source (see FAR 6.2) 

Justification for Advisory and 
Assistance Services 

Justification of Need (Government
Furnished Property (GFP)/ 
Equipment)* 

Quality Assurance (QA) Review Form 
Recommended Sources List 
Reports Description 
Government-Furnished Property 
Description 

* The PROJECT OFFICER'S HANDBOOK provides guidance for preparing 
these documents. Also, see Item 11. 

Item 3: This procurement [ ]involves [ ]does not involve 
advisory and assistance services. (If advisory and assistance 
services are involved, attach a justification that provides a 
statement of the need for the services and a certification that 
such services do not unnecessarily duplicate any previously 
performed work or services). (See page 4 of Figure 2-2 for 
required approvals) 

Item 4: This procurement [ ]involves [ )does not involve legal 
analysis. I have [ ] have not ( ]discussed this procurement 
with the Office of General Counsel which ( ]concurs [ ]does not 
concur with proceeding with this procurement 

Figure 2-1 
Page l of 5 
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CONTRACTS MANAGEMENT MANUAL 1900 CHG 7 
5/21/90 

PROCUREMENT REQUEST APPROVALS 

B. Management Approvals 

The following approvals apply to all procurement requests 
(P.R.'s), except PR's to add funds to incrementally funded 
contracts. These approvals are in addition to those listed in A 
above. 

PCMD 7/90 

l. Procurement Requests for 
Advisory and Assistance 
Services. 

(a) Small Purchases 

(b) Other Than Small 
Purchases not in Excess 
of $1M 

(c) Advisory and Assistance 
Services Exceeding.$1M 

4 of s 

Approval 

Program official at least 
one organizational level 
above the initiating office. 

When award is made during 
the fourth quarter, a 
program official at least 
two organizational levels 
above the initiating office. 

Program official not below 
the level of Associate, 
Assistant or Regional 
Administrator, Inspector 
General, or General Counsel. 

If the procurement request 
exceeds $1M, in addition to 
the approvals in (b) above, 
approval is required by the 
Assistant Administrator for 
Administration and Resources 
Management. (Assistant 
Administrator or Equivalent 
at HQ or the Regional 
Administrator in the Regions 
should make the request for 
approval). Requests in this 
category must be routed 
through the Director, 
Procurement and Contracts 
Management Division. 
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YOU'VE ISSUED YOUR WORK 
ASSIGNMENT, SO 

NOW WHAT?! 
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WORKPLAN REQUIREMENTS 

Workplans Or Staffing Plans Must Be Submitted: 

- In Response To Initial Work Assignments/ 
Deliver Orders 

- If There Is A Change In The Scope, Level 
Of Effort Or Period Of Performance Of An 
On-Going Assignment 
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COMPONENTS OF A WORKPLAN 

1. Statement Of The Project Goals (Purpose) 

2. Detailed Technical Approach With Action 
Steps 

3. Description Of Each Task/Deliverable With 
Schedule For Completion 

4. Proposed Personnel 

5. Areas Requiring Clarification/Suggested 
Modifications/ Anticipated Problems 

6. Proposed Format{s) For Special Progress 
Reports, If Required 

7. Proposed Use Of Subcontractors, With 
Discussion Of How The Effort Will Be Managed 
By The Prime Contractor 

8. Detailed Cost Proposal, Broken Down By 
Task And Subtask, Including Subcontractor 
Cost Breakdown 
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WHAT TO LOOK FOR IN A WORKPLAN 

1. Does Contractor Demonstrate Complete Understanding 
Of The Project (All Elements, Or Just One?) 

2. Are The Proposed Milestones Appropriate/Too 
Generousrroo Ambitious? 

3. Can The Effort Be Accomplished Reasonably Within 
The LOE? Is It Too High? 

4. Is The Overall Staffing Plan Appropriate & Reasonable? 
Are The Personnel Qualified? Over-Qualified 
For The Task? 

5. Has The Contractor Identified Any Questions Or 
Problems Which Need To Be Resolved? 

6. Is There Too Much Subcontracting? Can The 
Contractor Maintain Adequate Control Over The 
Project? 

PCMD 9/89 
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WHAT TO LOOK FOR IN A WORKPLAN (Cont.) 

7. Cost Proposal: 

PCMD9/89 

- Are The Hours And Rates Appropriate & Reasonable? 

- Is The Labor Mix Appropriate For The Work? 

- Are The Indirect Cost Rates Those Which Have Already 
Been Negotiated And Are Stated In The Contract? 

- Is The Subcontracted Portion Of The Effort 
Reasonable? 

- Is The Proposed Amount Of Travel Acceptable? 

- Did The Contractor Provide A Breakdown On ODC's? 
Is Each Component Reasonable? 

- Are Proposed Subs/Consultants Already Approved? 

- Will Approval Of The Workplan Require A Ceiling 
Increase Of Any Proposed Sub/Consultant? 

- Is Any GFP Involved, And Has It Been Authorized In 
The Contract? 
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STATEMENT OF WORK 
WORK ASSIGNMENT #13 

BACKGROUND AND PURPOSE 

The Environmental Protection Agency {EPA) has a 
Congressional mandate to approve the use of all pesticides 
for commercial application. It is critical to both the 
welfare of the U.S. population, as well as a healthy environment 
where natural plant life can flourish without harmful effects, 
that no pesticides be used which could harm either human life 
or environmental resources. 

EPA is thus charged with studying the effects of all 
pesticides proposed for use before granting approval. Last 
year, the pesticide "DOD" was used widely in both Japan and 
France and is gaining in popularity in other agricultural 
areas of the world. In those countries, it appears to be 
effective as a deterrant against many plant-destroying insects. 
However, Canada has rejected the widespread use of this 
chemical based upon its research and testing efforts which 
have shown a possible harmful effect from "DOD" on the soybean 
plant and its consumers. 

"DDD" has recently been formally proposed to the U.S. 
Government for approval in this country. The purpose of this 
work assignment is to compile all research and data which 
currently exist on "DOD" into a comprehensive summary document. 
The contractor shall also prepare a testing plan for EPA so 
the Agency or another party can conduct its own study on the 
long and short-term effects of this pesticide. A further 
phase of the effort may follow in a future work assignment 
(if the option to extend the term of this contract is exercised), 
which will consist of the actual testing of "ODD" in accordance 
with the approved testing plan. A detailed description of 
the tasks the contractor is to perform follows, including 
a schedule of reports and deliverables and their due dates. 

TASK I - CONDUCT LITERATURE SEARCH 

The contractor shall review all existing data and research 
on the pesticide "DOD". This shall include any documents 
produced in the United States as well as other countries 
where such research has been conducted. The three foreign 
nations where the majority of known literature has been 
compiled are Japan, France and Canada; however, there may be 
other countries where data on "DDO" have been produced as 
well. EPA has access to much of the Japanese research within 
its own library; copies of all such documents will be furnished 
to the contractor within fifteen (15) days after issuance of 
this work assignment. 
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The contractor shall be responsible for obtaining all 
other documents which have been produced on the pesticide. 

TASK II - PREPARE COMPLETE SUMMARY OF ALL RESEARCH CONDUCTED 
ON "DDD" 

The contractar shall produ~e a comprehensive final report 
which will summarize all research and findings to date on the 
pesticide "DOD". This document shall include all decisions 
made by foreign governments on whether to allow use of "DOD" 
on the crops of that nation, and the basis for such decisions. 
The contractor shall also include recommendations to EPA, 
based solely on existing research, as to whether "DOD" should 
be approved for widespread, unrestricted use, restricted use 
on certain crops, or not at all at this time. 

TASK III - PREPARE TESTING PLAN 

The contractor shall propose a plan for testing the long 
and short-term effects of "DOD" on soybean plants. (The 
actual testing is not to be conducted under this work assignment.) 
The testing plan shall include the proposed extent of testing, 
a schedule for when it should be conducted, a detailed 
description of both the application and the way the effects 
of "DDD" will be determined, and an estimated cost for conducting 
the entire testing project. 

GENERAL 

The contractor shall furnish a copy of each section of 
the monthly technical and financial progress reports which 
relate to this work assignment directly to the Work Assignment 
Manager at the same time the reports are submitted to the 
Project Officer and the Contracting Officer. In addition, 
the following additional financial information shall be 
submitted to the Work Assignment Manager on the same date: 

(1) A graph using a vertical axis for dollars and a 
horizontal axis for time increments that shows the actual and 
projected rate of expenditures against the total budget 
approved in the work plan, and 

(2) A cumulative incurred cost per direct labor hour average 
computation compared with the budgeted average cost per 
labor hour derived from the approved work plan. 

The contractor shall communicate by telephone with the 
Work Assignment Manager at least once per week (Friday 
afternoons, unless otherwise directed by the Work Assignment 
Manager) to discuss the progress made that week, any problems 
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any obstacles encountered, and the complete status of all on
going tasks. In addition, the contractor shall meet in person 
wih the Work Assignment Manager on a bi-monthly basis for the 
same purpose. 

The contractor shall be prepared to submit for inspection 
copies of all work in progress at any time as directed by 
the Work Assignment Manager. 

The following is a suggested skills mix representing 
EPA's best estimate for the performance of this Work Assignment. 
The contractor shall specify its proposed skills mix with the 
staffing plan submitted as part of the required work plan. 

Program Director (P-4) 
Senior Researcher (P-3) 
Research Assistant (P-2) 
Staff Writer (P-2) 

300 
800 
250 
150 

hours 
hours 
hours 
hours 

1500 - Estimated Level of Effort 

P,CMD9/89 
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WORK ASSIGNMENT #13 
SCHEDULE OF TASKS AND DELIVERABLES 

TASKS/DELIVERABLES 

I. PREPARE/SUBMIT WORK PLAN 

II. RECEIVE GOVERNMENT-FURNISHED 
DATA 

III. BEGIN LITERATURE SEARCH 

IV. COMPLETE LITERATURE SEARCH 

V. SUBMIT 1st DRAFT REPORT 
ON DATA COMPILATION 

VI. RECEIVE EPA COMMENTS 

VII. SUBMIT 2nd DRAFT REPORT ON 
DATA COMPILATION 

VIII. RECEIVE EPA COMMENTS 

IX. DELIVER FINAL SUMMARY DOCUMENT 
OF DATA COMPILATION TO EPA 

X. SUBMIT DRAFT TESTING PLAN 

XI. RECEIVE EPA COMMENTS 

XII. SUBMIT FINAL TESTING PLAN 

PCMD 9/89 8-8 

DUE DATE 

15 days after Work 
Assignment issuance 

.. .. 

February 28 

May 15 

June 30 

July 15 

August l 

August 15 

August 30 

September 10 

September 17 

September 30 
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PURPOSE 

PROPOSED WORK PLAN FOR 
WORK ASSIGNMENT #13 

This Project Workplan represents Technically Acceptable 
Corporation's (TAC) approach to performing the work described 
in EPA's Work Assignment #13 issued on February 1, 1996 under 
Contract 68-0X-1234. The objective of this work assignment is 
to compile all research and data which currently exist on the 
pesticide "ODD" into a comprehensive summary document, to 
include recommendations based on the research as to whether 
EPA should approve, disapprove, or approve for restricted use 
only, the pesticide. In addition, the contractor shall prepare 
a testing plan for the conduct of a study of the long and 
short-term effects of this pesticide. 

TECHNICAL APPROACH 

Because EPA will be relying on the results of this research 
to make its preliminary decision on whether to approve "ODD" on 
a short-term basis for use in the United States, pending imple
mentation of a longer-term and thorough testing program before 
issuing final approval, TCC proposes that the methodological 
approach followed be extremely thorough. The tasks TAC proposes 
are thus more detailed, and the hours allocated more extensive, 
to accomodate this more cautious approach. 

Since the health and environmental damage from preliminary 
approval of "DDD" could be so extensive, as a result of its 
use on·crops such as soybeans which have such broad exposure 
nationally, TAC believes this approach to be in the best interest 
of accomplishing EPA's health and environmental protection 
mandate. 

PROJECT TASKS/SCHEDULE AND DELIVERABLES 

This project will consist of three major tasks with n~merous 
subtasks to be completed over a nine-month time period. Exhibit 
1 summarizes these tasks, the timeframes for completion and 
deliverables to be submitted. The activities which will be 
performed as part of each task are described below. 

Task 1 - Conduct Literature Search 
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Subtask 1.1 - Development of Project Workplan 

The purpose of this subtask is to prepare and discuss the 
proposed project workplan with the EPA Task Manager and 
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other EPA officials, as needed. These meetings will be 
used to clarify and refine the scope of work, identify 
pertinent study issues and the availahility of existing 
relevant documentation and finalize study schedule and 
deliverable dates. A revised finalized project workplan 
will be su~mitted within 15 calendar days from issuance 
of the Work Assignment (February 15). 

Subtask 1.2 - Receive and Review Government-Furnished Data 

EPA will provide TAC copies of all documents in EPA's 
possession related to DDD by February 15. TAC will review 
those documents to determine the extent and quality of 
data currently available and to determine data gaps. TAC 
will then prepare preliminary summary of that data identifying 
the data gaps for preliminary discussion with EPA. This 
preliminary review will assist EPA and TAC in determining 
the extent of additional research required. 

Subtask 1.3 - Conduct Literature Search 

TAC proposes to undertake an extensive literature search 
to identify all sources obtainable within the United States 
and other pertinent countries. The following actions are 
anticipated: 

a. Literature search conducted of the literature 
available at the U.S. Library of Congress, U.S. 
Department of Agriculture, and National Institute 
for Occupational Safety and Health. 

b. Thorough review of all commercially available 
chemical data bases. 

c. Written inquiries to the departments of agriculture 
and environmental agencies of the states, with 
telephone follow-up to ensure response, and review 
of all data obtained. 

d. Written inquiries to all major U.S. Schools of 
Agriculture, with telephone follow-up and review 
of all data obtained. 

e. Written inquiries to the departments of agriculture 
and environmental agencies of all nations known to 
have used and/or studied DOD, with telephone follow
up and review of all data obtained. 

Where documents, studies or data are available only at the 
particular sites, TAC proposes to obtain copies where 
possible. If a particularly rich source of data is located, 
however, and documents cannot be sent either because of 
pure volume or time restrictions, TAC proposes to conduct 
on-site research. All sites to be visited will be approved 
in advance by the EPA Proj&>-t10fficer, and it is proposed 260 



that the EPA Work Assignment Manager be a member of the 
site visit team. 

Subtask 1.4 - Conduct Telephone or Site Visit Follow-Up 

It is often difficult to determine the quality of studies 
undertaken from the written literature, because of inadequate 
description of the study's methodology in. the written 
literature. This makes it very difficult to assess the 
quality of the resulting data and the true extent of the 
data gaps. Where particularly important findings are 
claimed, TAC therefore proposes to conduct follow-up 
inquiries, by phone or in person, to determine the quality 
of the data. 

Several deliverables will be submitted during this task which 
are described as follows: 

a) Revised workplan, based on interaction with EPA staff. 

b) Summary in the form of a briefing to be presented to 
EPA, summarizing data gaps identified after review of 
data provided by EPA. 

c) Summaries of telephone interview and site visit data 
collected. 

Task 2 - Prepare Complete Summary of Research Conducted on "DDD" 

Subtask 2.1 - Prepare Draft Summary Report 

TAC will summarize the data collected as described above 
into a preliminary draft for submission to EPA for 
technical review and comment. TAC will similarly prepare 
a summary briefing for EPA management summarizing TAC's 
conclusions and recommendations. 

Subtask 2.2 - Prepare Final Report 

Based on feedback obtained, TAC will finalize the report 
and briefing. 

Subtask 2.3 - Present Report and Briefing to EPA Management 

At a mutually agreed-upon date as proposed by EPA, TAC will 
present a briefing on its conclusions and recommendations 
to EPA management. 

Several deliverables will be submitted during this task which 
are described as follows: 
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a) Draft summary report summarizing research and findings 
to date, indicating all decisions made by foreign 
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governments regarding use of DDD and the basis for those 
decisions, and including TAC's recommendations, based 
on the research, as to whether DDD should be approved 
for any use in the United States. 

b) Final summary report. 

c) Summary briefing summarizing findings and recommendations. 

Task 3 - Prepare Testing Plan 

Subtask 3.1 - Prepare Draft Testing Plan 

During the research phase, TAC will collect information 
regarding the testing methodologies used by states, 
universities, foreign governments and independent researchers 
to study DDD's effects on health and the environment. 
TAC will review and evaluate the methodologies used and 
quality of the results obtained as part of preparing a 
plan for EPA to use in conducting its own research. 

Subtask 3.2 - Prepare Final Testing Plan 

TAC will meet with EPA officials to review and discuss 
any comments received, and incorporate the results of 
those meetings into the final testing plan. 

Two deliverables will be submitted during this task which 
are described as follows: 

a) Draft testing plan, including the proposed extent of 
testing, a schedule for its conduct, a detailed 
description of the application and the way the effects 
of DDD will be determined, and an estimated cost for 
conducting the testing program. Also included as an 
appendix will be a summary of testing methodologies 
used by other researchers, and an assessment of their 
results, strengths and weaknesses. 

b) Final testing plan. 

PROPOSED STAFFING AND BUDGET 

Exhibit II identifies the proposed staffing and budget. 
Mr. Arnie Haig, Vice President of TAC, along with Mr. Jay Theisman, 
the Project Manager, will be responsible for the overall progress 
of the project. Day-to-day task management will be the 
responsibility of Mr. Louis Thomas, Senior Researcher. Ms. Susan 
Ewing, research assistant, and Bernie Goodman, researcher, 
will conduct a major part of the research effort. Dickie Nixon, 
TAC's pesticides expert, will provide technical advice and assistance 
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in reviewing technical findings and recommendations. Resumes 
of all staff are attached. 

We estimate that the project will require approximately 
2350 hours at a total labor cost of $46,600 to complete. 
The total project cost is estimated at $142,858.95. 

ISSUES AND ANTICIPATED PROBLEMS 

To complete this project within the timeframe proposed 
by EPA, EPA's provision of technical documentation and 
comments according to its proposed timeframe will be crucial. 
It is also difficult at this time, prior to initiating research, 
to know the precise scope of this task or the responsiveness 
of foreign governments to our inquiries. EPA assistance in 
supporting research efforts will likely be significant in 
obtaining cooperation of foreign government officials. 
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EXHIBIT l 
WORK ASSIGNMENT #13 

SCHEDULE OF TASKS AND DELIVERABLES 

TASKS/DELIVERABLES 

I• 

II. 

PREPARE/SUBMIT FINAL WORK PLAN 

RECEIVE GOVERNMENT-FURNISHED 
DATA 

III. PRESENT BRIEFING TO EPA ON DATA GAPS 

IV. BEGIN LITERATURE SEARCH 

V. COMPLETE LITERATURE SEARCH, 
DELIVER INTERVIEW SUMMARIES 

VI. SUBMIT 1st DRAFT REPORT 
ON DATA COMPILATION 

VII. RECEIVE EPA COMMENTS 

VIII. SUBMIT 2nd DRAFT REPORT ON 
DATA COMPILATION 

IX. 

x. 

XI. 

XII 

RECEIVE EPA COMMENTS 

DELIVER FINAL SUMMARY DOCUMENT 
OF DATA COMPILATION TO EPA, 
DELIVER BRIEFING 

SUBMIT DRAFT TESTING PLAN 

RECEIVE EPA COMMENTS 

XIII. SUBMIT FINAL TESTING PLAN, 
DELIVER BRIEFING 

PCMD 9/89 
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DUE DATE 

February 15 

February 15 

March 12 

March 20 

May 15 

June 30 

July 15 

August 1 

August 15 

August 30 

September 10 

September 17 

September 30 
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EXHIBIT II 
PROPOSED STAFFING AND BUOGET 

LABOR: 

Title Level Rate Hours Total Cost 

Project Manager P-4 $27.00 400 10,800.00 

Senior Engineer/VP P-4 30.00 100 3,000.00 

Senior Researcher P-3 20.00 1000 20,000.00 

Research Assistant P-2 14.50 400 5,800.00 

Staff Writer P-2 18.00 300 5,400.00 

Secretary P-1 11.50 100 1,150.00 

Clerk-Typist P-1 9.00 50 450.00 

SUBTOTAL 2350 $46,600.00 

OVERHEAD AND FRINGES (111 % of Labor) 51'726.00 

OTHER DIRECT COSTS 

Travel 11,000.00 

Copying and Printing 1,800.00 

Computer Ti.me 500.00 

SUBTOTAL 13,300.00 

TOTAL DIRECT $111,626.00 

G&A (18.5% of Total Direct) 20,650.81 

TOTAL COST (without fee) $132,276.81 

FEE (8% of Total Cost) 10,582.14 

TOTAL COST INCLUDING FEE $142,858.95 
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Chapter 8 
WORK PLANS AND COST PROPOSALS 

Most EPA contracts require the contractor to submit a work plan and/or cost 
proposal before commencing work. The purpose of the work plan is to give the 
contractor the opportunity to lay out how the contractor proposes to perform the work 
assigned, as well as the proposed cost. This in turn permits EPA to ensure that the 
contractor appropriately understands the work to be performed, and to approve (or 
disapprove and amend) the proposed approach and costs for doing the work. The process 
of obtaining consensus on the work.plan can be a simple process, or entail numerous 
meetings and negotiation. 

Work plans typically are submitted in response to initial work assignments and 
delivery orders. They should also be amended whenever there is a change in scope, level 
of effort or period of performance of an on-going assignment. 

8.1 Workplan Components 

A workplan should contain the following components: 

a) a statement of project goals (the purpose of the assignment); 

b) a detailed technical approach, with action steps; 

c) a description of each task and deliverable, with a schedule for completion; 

d) proposed personnel; 

e) indication of any areas requiring clarification, suggested modifications, 
and any anticipated pfoblems; ' 

f) proposed formats for any special progress reports, if required; 

g) any proposed use of subcontractors, as well as how they will be managed; 

h) a detailed cost proposed, broken down by task, including a subcontractor 
breakdown. 

Not all workplans will contain every element. However, effort put in at this 
stage to clarify the details of the work to be performed will pay off in avoided disputes 
and allegations of miscommunication at a later stage. Workplans should lli21 be simple 
restatements of the work assignment. 

When assignments are being given at the task level, e.g., with technical direction 
directives, submission of a task plan may be similarly appropriate. See pages 271-73 
for a sample task directive and task plan. 

8.2 Workplan Review 

Once the work.plan is submitted, the Government has a certain period of time to 
review and approve it. The review process should be thorough. The plan should be 
compared, item for item, with the work assignment or statement of work. Any 
discrepancies should be noted, as well as changes that should be made. 
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Since the work plan is being reviewed for the purpose of ensuring that the 
contractor's understanding of, and approach for, accomplishing the effort is within the 
scope of the assignment, and that the proposed level of staffing and resources are 
appropriate, sufficient, and reasonable for performing the work, the reviewer must 
determine the acceptability of the contractor's understanding and approach. 

1. Does the contractor demonstrate complete understanding of .all the project 
elements? 

2. Is the proposed approach for accomplishing the work reasonable and likely 
to achieve the government's objectives? Are there ways to do it more 
efficiently or effectively? 

3. Did the contractor make any substantive changes in the work to be performed, 
or the sequence of performance, and are these changes acceptable? 

4. Are the proposed milestones appropriate, too generous or too ambitious? 
Will they meet the government's needs and deadlines? 

5. Can the effort be accomplished reasonably within the LOE available. Is it too 
high? 

6. Is the overall staffing plan appropriate and reasonable? Are the personnel 
qualified, underqualified or overqualified for the task? Is the contractor 
using people already familiar with the task or introducing new staff to the 
project who might need extra time to get up to speed? 

7. Has the contractor identified any questions or problems which need to be 
resolved? 

8. Is there too much subcontracting relative to the amount of prime contractor 
time proposed? Can the contractor maintain adequate control over the 
project? 

Cost proposals should be reviewed with the same questions in mind, and looked at 
from both a qualitative and quantitative point of view. 
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1 . Are the hours and rates appropriate and reasonable? (Rates which have 
already been approved by the Government such as fringe, overhead, G&A, and 
fee should not be questioned.) 

2. Is the labor mix appropriate for the work? 

3. Are the indirect cost rates those which have already been negotiated and are 
stated in the contract? 

4. Is the subcontracted portion of the effort reasonable? 

5. Is the proposed amount of travel acceptable? 

6. Did the contractor provide a breakdown of ODCs? Is each component 
reasonable? 
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7. Are the proposed subcontractors and consultants already approved? 

8. Will approval of the workplan require a ceiling increase of any proposed 
subcontractor or consultant? 

9. Is any government furnished property involved, and has it been authorized 
in the contract? 

8.3 Authorizing Performance Before Signoff 

Sometimes the contractor is authorized to begin performance while the work plan 
is under development or review. However, usually the contract will specify a point at 
which work is to stop if work plan approval has not been received, or if the work plan is 
rejected. Therefore, timely review of these documents is critical to ensure that the 
work is completed on time. Delays on the part of the Government can excuse a 
contractor, under the terms of the contract, from continuing performance. 
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Sample 
TASK DIRECTIVE 

CONTRACTOR: '.I!ecbD j cs Innnrp;u::ated TD NO: 2 
CONTRACT NO: 68-03-58-33 MAXIMUM HOURS 

AUTHORIZED: 30 
WORK ASSIGNMENT NO: 8 
TASK NO: , ESTIMATED COST:$3000.00 

DATE OF DIRECTIVE: 2/2/87 DUE DATE: 2/16/87 

TASK TITLE: 

DESCRIPTION OF TASK: Review and cament on revisions in second draft of 

~ ansi oreamble. 

SPECIFIC TASK ACTIVITIES/DELIVERABLES DEADLINES 

1. Review second draft! detennine consisten~of revisions 
with pertinent statutes (CEOCIA as arrended) and with 

existi.nq NCP and.Ereamble. Prepare ccmnents sheet. 2/10/87 

2 ~t w tlJ EE8. :;ata,ff tQ W,scu~~ j.ssues raised £y revisinns 
and ~ssible solutions in tenns of further revision. 2/14/87 

3. Prepare ccmrents sheet with proposed language changes. 2/1F./P.7 

(final draft) 

[ ] ADDITIONAL SCOPE ATTACHED 

COMMENTS: 

AUTHORIZING: SIGNATURE DATE PHONE NO 

TASK MANAGER: 

WORK ASSIGNMT MGR: 

PROJECT OFFICER: 

RECEIVED BY: 
[ 1 Accepted [ J Rejected [ J Accepted With Exception• (Attached) 

CONTRACTOR: 
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PURPOSE 

Sample 

TASK PLAN FOR TASK DIRECTIVE #8-1-2 
(Review of NCP Draft #2) 
CONTRACT NO. 68-03-5833 
Technics Incorporated 

This Task Plan represents Technics Incorporated's approach to performing 
the work described in EPA's Task Directive #1 issued on February 2, 1987. 
The objective of the task is to review and comment on revisions incorporated 
into the second draft of the National Contingency Plan and preamble, based 
on comments received from work group members and other internal and external 
reviewers, and propose further revisions as pertinent in light of the statutory 
requirements of CERCLA, its Amendments and the existing NCP. 

TASK APPROACH 

This task involves comparing the revisions made and incorporated into the 
second draft of the National Contingency Plan with the language and requirements 
of CERCLA and its amendments, and the ei'isting NCP. If any inconsistency is 
identified, Technics will note those discrepancies on its comments sheet for 
discussion with EPA staff, including the apparent seriousness of the discrepancies 
noted. 

After discussion with EPA staff, Technics will propose additional language 
changes to resolve any discrepancies, or prepare, in its comments, a justification 
for the discrepancy as represented by EPA's decision to maintain the proposed 
language. 

Exhibit 1 below summarizes these activities, deliverables and due dates. 

EXHIBIT 1 
SCHEDULE OF ACTIVITIES/DELIVERABLES/DUE DATES 

Activity Deliverable 

1. Review second draft, conduct Comments sheet 
research as needed to determine 
consistency of revisions with 
CERCLA and its amendments 
and with existing NCP and preamble. 
Prepare comments. 

2. Meet with EPA staff to discuss 
questions raised/inconsistencies 
found as result of revisions, 
and possible solutions 

3. Draft proposed language changes, 
incorporate into comments sheet 

PCMD 9189 
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Comments sheet w/ 
language changes 

Due Date 

2/10/87 

2/14/87 

2/16/87 
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PROPOSED STAFFING AND BUDGET 

Proposed staff for the task include: 

Program Manager (P-4) 
Management Analyst (P-3) 
Program Analyst (P-2) 

TOTAL 

Rob Lockett 
June Lilly 
Roger Lite 

5 hours 
15 hours 
10 hours 

30 hours 

Technics estimates that the project will t:,equire approximately 30 hours at a 
total labor cost of $3,000. There are no anticipated direct costs. 

SPECIAL REPORTING AND COORDINATION 

None 

ISSUES AND ANTICIPATED PROBLEMS 

None 
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REACHING CONSENSUS 
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REACHING CONSENSUS ON 
WORKPLAN 

GOAL: To Obtain Agreement On Contractor's Proposed 
Workplan For Accomplishing The Work Assignment 
Statement Of Work 

FUNCTION OF WORKPLAN: Becomes The Agreement 
Between The Government And The Contractor For 
Performing The Statement Of Work. 

UTILITY OF WORKPLAN: 

PCMD 9/89 

Allows Contractor To: 
- Propose And Obtain Agreement To Its Proposed 

Methodology For Accomplishing Work 
- Clarify Uncertainties In Statement Of Work 
- Express Any Concerns Relating To Accomplishing 

Proposed Work 

Allows Government To: 
- Clarify Any Vague Terms In Statement Of Work 
- Evaluate Contractor's Understanding Of Project 
- Establish Baseline For Monitoring Contractor's 

Performance 

9-1 
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APPROACHES TO 
REACHING CONSENSUS 

A. PROBLEMS: 

1. Contractor Agrees To Too Low LOE/Price, Can't 
Perform; Creates Cost Overrun, No Product, Or 
Poor Product 

2. Government Pays Too Much For Products/Services 

8. BASIC APPROACH: Use of Objective Criteria 

PCMD 9/89 

GOAL: To Reach Agreement That Meets Needs Of 
Both Parties 

1. Focus On Problem, Not People 

2. Determine/Focus On Interests (Not Positions) 
Of Both Parties 

3. Establish Agreement On Objective Criteria 

4. Develop A Position For Mutual Gain 

9-2 
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PREPARING FOR WORKPLAN 
NEGOTIATION 

1 . Thoroughly Read The Plan, And Compare, 
Item For Item, With Work Assignment/ 
Statement Of Work And Note Discrepancies 

2. Determine Acceptability Of Contractor's 
Understanding, Especially Where 
Contractor Made Substantive/Material 
Changes 

3. Note Your Desired Changes To The Work 
Plan (And Alternatives, If Available) 

4. Look At Work Plan From Contractor's Point 
Of View, To Understand Contractor's 
Strategy Or Possible Motivation For 
Proposed Plan 

5. Prepare List Of Issues To Address In 
Meeting And Desired Changes To Plan 

6. Consult With PO & Contracting Officer If 
Uncertainty Exists On Government Position 
Or Legality 
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Chapter 9 
REACHING CONSENSUS 

There are occasions when the contractor's workplan and cost proposal are 
acceptable and EPA can simply accept them and authorize work to begin. Notice of 
approval (or rejection) of the workplan and cost proposal is submitted through the 
Project Officer to the Contracting Officer for communication to the contractor. If work 
plans or cost proposals are not approved, however, comments or required revisions 
must accompany the rejection notice, and further effort is required. 

The process of reaching agreement on the contractor's workplan and cost proposal 
for performing the work can sometimes be a ticklish one. EPA program staff should 
realize that the Agency's objectives and the contractor's are not identical. It is 
important to understand the contractor's perspective as well as the Agency's, so that the 
needs of both can be met. 

The Agency is interested in getting its work done at the desired level of quality for 
a reasonable cost, and getting it done by deadline. The contractor, on the other hand, is in 
business to make a profit. The contractor desires to do work that will be approved and 
accepted by the Agency, since the contractor is undoubtedly interested in continuing to 
get further work. At the same time, the contractor has little interest in controlling 
costs unless it is given an incentive to do so, and seeks to get the work done at the highest 
profit for itself. More work is better, from the contractor's perspective, at least on 
cost-reimbursement and indefinite quantity contracts. It is thus imperative that EPA 
staff review workplans and cost proposals carefully to ensure that EPA is getting exactly 
what it needs, not more and not less. 

When EPA finds problems with the contractor's workplan or cost proposal, one 
approach is to simply note the problems in writing and submit these comments to the 
contractor requesting revision. Better and faster results are more likely to occur, 
however, by arranging a meeting with the contractor to discuss the problems noted. This 
should improve communication and hopefully avoid preparation of multiple drafts and 
revisions. 

9.1 Meeting Preparation 

In preparing for the meeting, EPA should have completed a through review of the 
plan and noted any problems or discrepancies between the assignment and the plan. EPA 
should prepare a list of issues to be addressed, and desired changes to the plan. It is also 
important to consult with the Project and Contracting Officers if there is any 
uncertainty as to the appropriateness or legality of the government's position. Once the 
government's position is clear, try to look at the workplan from the contractor's point of 
view, to understand the contractor's strategy or possible motivation for the proposed 
plan. Is the contractor's approach the best one, or simply the contractor's standard 
methodology for doing this type of task? Understanding the contractor's perspective can 
help arrive at a mutually acceptable plan. 

9.2 Conducting the Meeting 

The goal of the meeting is to arrive at an agreement that meets the needs of both 
the government and the contractor. It is not in EPA's interests to ignore the contractor's 
needs. If, for example, EPA pressures the contractor to accept too low a level of effort, 
the contractor may agree at the time, but then be unable to perform. The work simply 
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may require more time to complete. In a cost-reimbursement contract, the contractor 
is only obligated to use its best efforts. If the contractor can't complete the work within 
the LOE specified, EPA simply has to raise the LOE, creating a cost overrun, or not 
complete the work. Or EPA may not get the quality of performance desired, in order to 
get it done. This can be avoided by realistic discussion of the work requirements at the 
outset, and matching it to the LOE available. If EPA's knows it can't raise the LOE to get 
the work completed, then it should scope back the work or the approach to the resources 
available. 

It is also important that EPA staff protect the government's interests, and make 
sure that EPA doesn't pay more than necessary for the performance desired, or get 
products/services it doesn't need or want. If a Chevy will do, don't buy a Cadillac. That 
applies to methodologies as well. If one site visit will suffice, stop at one. Be sure that 
the level of performance set forth meets but does not exceed the government's needs. 

At the meeting itself, every effort should be made to use objective criteria to 
solve the problems identified. What are the government's interests? What are the 
contractor's? Identify objective criteria for what is acceptable, e.g., a report on results 
from 3 tests in specified format due May 6. Explore options for arriving at that end 
result, and select the one which meets the needs of both parties, and is optimal (i.e., 
meets the needs with the least amount of effort). The end result should be a win-win 
result. .... neither the government nor the contractor is a loser. The desired result is that 
the government get the kind and quality of performance it wants for the money available. 
Similarly, the desired result is that the contractor can deliver what the government 
wants and make a reasonable profit in the process. That process involves a) clearly 
identifying what the government needs in terms of performance; b) ensuring that the 
contractor selects a methodology that will deliver that performance for the money 
available. The focus of the discussion should be on arriving at the desired performance, 
and the optimal way of doing so. 
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TECHNICAL DIRECTION 

This Clause Permits The Project Officer To Provide 
Technical Direction In The Form Of: 

Direction That Assists Contractor To Accomplish 
Statement Of Work, 

Comments On And Approval Of Reports And 
Other Deliverables. 

Technical Direction Must Not: 

Institute Additional Work Outside Contract Scope 

Constitute A Contract Change 

Increase Or Decrease Estimated Cost Of Contract 

Alter Period Of Performance 

Change Other Express Terms And Conditions 

Project Officer Must Issue Direction IN WRITING, Or 
Must CONFIRM Verbal Direction IN WRITING 
WITHIN FIVE CALENDAR DAYS 
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t1. S. ENVIRONMEN'l'AL PROl'EC'?ION AGENCY 

EPAAR Clause 

1552.237-71 Technical Direction. 

b prescribed in 1537. llO, inaert the followinq contract clauae in 
coat-reimbursement contract•. 

H.H TECHNICAL DIRECTION (EPA.AR 1552.237-71) (APR 1984) 

(a) The Project Officer will provide technical direction on contract 
performance. Technical direction includes: 

Cl) Direction to the Contractor which aasiat• him in accomplhhi.nq 
the Statement of Work. 

( 2) Comments on and approval of report• or other deli wrablea. 

Cb) Technical direction mu.at be within the contract S~t-nt of 
work. The Project Officer doe• not have the authority to iaaue 
technical direction which ( l) institutes additional vorlc outaida the 
sc:cpe of the contractr (2) constitute• a cb&nqe aa defined in the 
•Chan11e•• clau.ser (3) cause• an incr•••• or c!ecraaae in th• eatim.atec! 
ca.st ~ the contractJ (4) alter• the period of pertom.ance1 or (5) 

chanqe• any of th• other expre•• tams or condition• of th• contract. 

(c) Technical direction will be iaaued in vriti?MJ by the Project 
Officer or eontim.ed by him in vritinCJ within five (5) calendar d.aya 
after verbal issuance. 

(End of clause) 

ACQUISITION HANDBOO~ Volume II Paqe 130 
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TECHNICAL DIRECTION GUIDELINES 

PCMD 9/89 

1. Refrain From Discussing Or Divulging To The 
Contractor Any Information Relevant To A Work 
Assignment Or Delivery Order Prior To Issuance. 

2. Never Authorize Work To Begin Before Issuance 
Of A Work Assignment Or Delivery Order. 

3. Do Not Give Direction Which Will Affect The Terms 
And Conditions, Cost'Price, Delivery Or Performance 
Schedule Or Level Of Effort Of The Contract. 

4. Do Not Direct The Contractor To Perform Services 
Which Are "Inherently Governmental" In Nature 
(E. g., Making Policy). 

5. BEWARE OF CREATING AN EMPLOYER/EMPLOYEE 
RELATIONSHIP (Personal Services). 

1 0-3 285 



EXHIBIT V-2(2) 

1A. Con Center: 
TAT ZONE II CONTRACT 

2. No.: 

CONTRACT NO. 61·01·7311 T 

ta. Account No.: 
TECHNICAL DIRECTION DOCUMENT (TOO) 

ECOLOGY AND ENVIRONMENT. INC. 
Amendment 

3A. Priority 4A. Estimm of 5A. EPA Site Name: 7. Completion Datt: 

0Hith Taul Houri: 

0 Medium Total Costs: 
QLow 

SB. SSID No.: 5C. Cfty/Counry/Stm: I. Atferwnct Info: 
ov .. 0Attadtld 

38. Key EPA Cont.ct: 48. Onnime App-owed: 0No 0 P-1Ck"41P 
I. Source of Funcb: 00ther 

Nwne: 
§CERCLA IA. Subt:ak Code: ov. 0No 311 

PhoM: UST 
9. Type of ActiYity: 

CWA-311 CERCLA AS SPECIFIED ABOVE 

§SPCC ~-- ~-- ~-~-0..-Sctne Monitoring Remonl Funded AnefytiQI Proj«i TrNtint 
Spill aa~up Funded Aemonl PAP CAO/CO) TITLE Ill ,.,..... M.Mttment 

On·Sit• Monitoring UST Tec:hnic:ll ~ 
FEMA lnfonnttion ~ 

10. General Task Delaipcion: 
11. DeUred Report 

Form: 

~F-*R-Lmw Report 
FOflMI lritfint 
01h« ($p9cify) 

12. Specific Elements: 

13. Interim D..sllnes: 

14. Au1horiJint DPO: 15. Datt: 

(Signnurel 

16. Receiwed by: 0 Accept9d C AcapHd with bcePttona (Atuc:hld) 0 Rejected 17. D•te: 

ITATL SignaNN) 

,.unrt1tvtoo1t: T 7 00 Ol 7 

S"-t f Wltlff · Dl'O Coov 
S"-t 2 II... · TAT~ Cooy 
S1'9ft l G.- · Zl"M C:.OV 
S"-t ' C--.. · 1'0 Cooy s- 5 ...... . co Cooy 
S- 8 GolO--.. · Dl'O ~ ...... I~ •Y TATU 
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OSWER Direc~ive 9242.4-0lA September 1987 

EXHIBIT V-2(1) 

1. COST caHTW,.: TAT - CONTRACT 81·01·73fS7 2. NO: 

TECHNICAL DIRECTION DOCUMENT (TDDJ 
OHM EMERGENCY RESPONSE AND 

SPILL PREVENTION PROGRAM 
2A. TY~: 

ROY F. WESTON INC. 

3. ,,.IOfUTY: 4. SCURCI 01' l'UNDS: I. EPA SIT! I>: I. C:OMl'LETION OATI: I. AEFERENCE INFO: -- CIACLA 111 

§"'"'"" - 311 l2J 

MIDIUMl21 - UST 131 
1. OVIRTIMl .,,.,.OVl!D: §•u O.a !A. EPA~ NAME: 

LOW 131 - l'IMA 141 
ATTACHED - D YIS ONO l'tC:X u,. 

....____ 

I. GINl .. AL TASK CISC .. 1mON: 

M. DTIMATID COST: I ISTIMATID HOURS: 

10. PICll'IC ILIMEHTS: 11. INTUUM CUOLINES: 

, 

120. CUU•l!D "El'Ol"T l'OAM: fORMAL AEP'ORT D LITTER REl"ORT 0 l'ORMAL BRIEF D 
OTHI .. lll'ICtFYJ: 

I 

! 

13. COMMINTS: 

' 

14. AUTHORIZING~: 15. DATE: 

I 

($1Q .. ATU9'£1 

11. llEC.IVl!C IY: 17. CATE: 

D AC:CEl"T!D 0 AC:CE,.TED WITH EXCfJ'TIONS D REJECTED 

(TATL SIOl'OIA'l'U9'il 

11. OISCRll>TOR: I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I I -·-----·'""'_._ -1--till'\C-. -1-----·------·----c..- 00 

V-22 
,.._ ..... -- ....... "-•···'··· 
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PERSONAL SERVICES 

1. A Personal Services Contract Results When 
The Government Assumes The Right To Instruct, 
Supervise Or Control A Contractor's Employee 
In How He/She Performs The Work. 

2. It Is The Contractor's Right To Hire And Fire, 
To Assign And Organize The Work. 

3. Project Officers, Work Assignment Managers 
And Delivery Order Officers Must Take Care 
Not To Cross The Line From Surveillance To 
Supervision. Tell The Contractor "What" And 
Not "How". 

PERSONAL SERVICE CONTRACTS ARE ILLEGAL! 

(Employer/Employee Relationships) 

10-6 
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PRECAUTIONS 
GOVT PERSONNEL MUST TAKE 

WITH SUBCONTRACTORS 

1 . NEVER Direct That Any Portion Of Work 
Should Be Performed By Subcontractor 
Rather Than Prime Contractor. 

2. NEVER Direct Prime To Subcontract With 
A Specific Firm. 

3. NEVER Consent To A Subcontract. Only 
The Contracting Officer Can Give Consent. 

4. NEVER Provide Technical Direction To A 
Subcontractor - There Is No Privity Of 
Contract. 

PCMD9/89 
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PRIVITY OF CONTRACT 

There Is NO DIRECT CONTRACTUAL 
RELATIONSHIP, I.e., No "Privity Of Contract" 
Between EPA And Any Subcontractor. i> 

Because There Is No "Privity Of Contract," 
EPA May Not Deal Directly With Its 
Subcontractors On Contractual Issues. 

Subcontractors Also Have No Right To Obtain 
A Direct Decision Of The Contracting Officer 

" 
And No Right Of Appeal To The Board Of 
Contract Appeals. 

1 0-8 290 



PCMD 9/89 

EFFECTIVE WA VS TO MONITOR 
THE CONTRACTOR'S PROGRESS 

1 . Inspection Of Work (At Work Site, If 
Possible) 

2. Telephone Communications 

3. Meetings With Contractor Personnel 

4. Comparison Of Progress With Work Plan 
Schedule Of Tasks And Deliverables 

5. Review Of Progress Reports 

6. Review Of Financial Management Reports 

7. Review of Deliverables 

8. Evaluation Of Contractor Performance 
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INSPECTION OF SERVICES 

Contractor Must Provide And Maintain Inspection 
System Acceptable To Government Covering 
Contracted For Services. 

Government Has Right To Inspect And Test All 
Services To Extent Practicable At All Times And 
All Places During Contract Term. Inspection 
Should Not Unduly Delay Work. 

If Services Do Not Conform With Contract 
Requirements, Government May Require 
Reperformance For No Additional Fee. If Defects 
Cannot Be Corrected Through Reperformance, 
Government May 1) Reduce Fee, 2) Require 
Contractor To Ensure Correct Future Performance. 

If Contractor Fails To Take Necessary Action, 
Government May 1} Reduce Fee By Amount 
Necessary To Get Services Performed Elsewhere 
Or 2) Terminate The Contract. 

PCMD 9/89 10-10 292 



PCMD 9/89 

INSPECTION OF SERVJCES-COST
lt.EJMBURSEMENT (APR 1914) 

(a) Definition. WServica," u used in this clame, in
cludes le1'Vices performed. workmanship, and material 
furnished or used in performina lefVicel. 

(b) The Contractor ~ provide and maintain an 
impection system ICCepUble to the Government cover
in1 the aervica under this contnct. Complete records 
of all impectioa work performed by the Contractor 
shall be maintained and made available to the Govern
ment durin1 contract performance and for • Iona 
afterwards IS the contract requires. 

(c) The Government baa the ript to inspect and test 
all services called for by the contract, to the enent 
pncticable -at all places and times dwina the term or 
tbe contract.· Tbc Government ahall perform inspec
tions and testa in a manner that will not unduly delay 
the work. 

(d) If any of the lef'Vices performed do not conform 
with contract requirements, the Government may re
quire the Contractor to perform the services apin in 
conformity with contract requirements, for no addition
al fee. When the defects in services cannot be correct· 
ed by reper(ormanc:e. the Government may (1) require 
the Contractor to take necea1ry action to ensure that 
future performance conforms to contract requirements 
and (2) reduce any fee peyable under the coatnct to 
reflect the reduced value of the services performed. 

(e) If tbe Contractor fails to promptly perform tbe 
1enica apin or take tbe action necemry to ensure 
future performance in conformity with conuact re
quirements, the Government may (1) by contnct or 
otherwm. perform the letVices and reduce any fee 
peyable by an amount that ii equitable under the cir
c:mnst1acer or (2) temUnat.e the contract for default. 

1 0-11 
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INSPECTION--TIME & MATERIALS 

PCMD9/89 

Contractor Must Provide And Maintain Inspection 
System Acceptable To Government. 

Government Has Right To Inspect And Test All 
Materials Furnished & Services Performed To 
Extent Practicable. Government May Inspect 
Plant Of Contractor Or Subcontractor. 

Government Shall Accept Or Reject Services 
And Materials At Place Of Delivery Promptly, And 
They Are Presumed Accepted 60 Days After 
Delivery Unless Accepted Earlier. 

If Services Or Materials Do Not Conform With 
Contract Requirements, Government May Require 
Replacement Or Correction During Contract Term 
Or Within Six Months Thereafter, With Fee For 
Profit Deducted From Costs. 

Contractor's Failure To Perform Resulting From 
Contractor Fraud, Lack Of Good Faith, Or Willful 
Misconduct Of Management, Or By Contractor's 
Employee Where Contractor's Management Has 
Reasonable Grounds To Believe The Employee Is 
Habitually Careless Or Unqualified, Shall Be Cor
rected By Contractor At No Cost To The Govt. 

10-12 
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JNSPECTJON-TIME·AND-MATERJAL AND 
LABOR-HOUR (JAN 1986) 

<•> Definitiom. "°Coldnctar·1 manaaerial personnel." 
u used in this dame. - ay or the Contractor'• 
directors. ofrJCen. manapn, superintendents, or equiv· 
aJent representatives who have 1Upervisioa or direction 
or-

(1) All or subltantiaDy all ot the Contractor's busi· 
Dell; 

(2) All or substantially all or the Contractor's opcr· 
ation at any one plant or separate location at which 
the contract is beina performed; or 

(3) A separate and complete major industrial aper· 
ation connected with the performance or this con
tract. 
.. Materials," 11 used in this clause. includes data 

when the contract does not include the Warranty ol 
Data clauae. 

(b) The Contractor shall provide and maintain a 
inspection system acceptable to the Government cover· 
ina the material, fabricatina methods, work. and lef'Y· 

ices under this contract. Complete records or all in
spection wock performed by the Contractor lha11 be 
maintained and made available to the Govemment 
durina contract performance and for u Jona ~ards 
11 the contract requires. 

(c) The Government has the ript to inspect and test 
all materials furnished and services performed under 
this contract. to the extent practicable at all places and 
times. includina the period or performance. and in ay 
event before .cceptance. Tbe Government may a1lo 
inspect the plant or plants or the Contractor or any 
subcontractor enpged in contract performance. Tbe 
Government shall perform inspections and tests in a 
manner that will not unduly delay the work. 

(d) Ir the Government performs inspection or test on 
the premises or the Contractor or a subcontractor, the 
Contractor shall furnish and shall require subcontrac:· 
ton to furnish all reasonable facilities and assistance for 
the safe and convenient performance of thac duties. 

(e) Unlesl otherwise specified in the contract. the 
Government lhall accept or reject llrVices and materi· 
als at the place of delivery • pn:imptly 11 prac:ticable 
after delivery, and they shall be presumed accepted 60 
days after the dale ol dltivery, unlell accepted earlier. 

(0 At any time dmilla contnct performance. but not 
later than 6 moathl (or l8Ch ocher ·time u may be 
speci(led in the contract) after acceptance or the lef'Y· 

ices or materials Jut delivered under this contract. the 
Government may require the Contractor to replace or 
correct aervicel or materia1I that at time or delivery 
failed to mee1 contnct requirements. Except as other· 
wile specified in paraarapb (b) below, the cost or re
placement or correctioa shall be determined under the 
Payments Under Tune-and-Materials and Labor-Hour 
Contracts clause, but the "hourly rue" roe labor hours 
incurred in the replacement or correction shall be reduced 

FAR Clause 

to adude that ponion or the rate attributable to profit. 
The Contractor shall not tender ror acceptance materials 
and services required to be replaced or corrected without 
disclosina the former requirement (or replacement or cor· 
rection, and, when required, shall disclose the corrective 
action taken. 

(a) (I) Ir the Contractor fails to proceed with reason. 
able promptness to perform required replacement or 
correction. and if the replacement or COrTec:tion can be 
performed within the ceilina price (or the ceilina price 
as increued by the Government), the Government 
may-

(i) By contract or otherwise, perform the re
placement or correctioo. charae to the Contractor 
any increased cost. or deduct such increased cost 
from any amounts paid or due under this contract; 
or 

(ii) Terminate this contract (or default. 
(2) Failure to qree to the amount ot increased 

cost to be charaed to the Contractor shall be a cfis. 
P'lte. 
(b) Notwithstandina puqrapbs (0 ad (I) above. 

the Government may at any time require the Coatnc· 
tor to remedy by correction or replacement. without 
cost to the Government. any failure by the Coatnc:tor 
to comply with the requirements or this contract. if the 
.i.ilure is due to ( 1) f'raud. lack of 1ood faith. or willful 
misconduct oa the put of the Contractor's manqerial 
personnel or (2) the conduct of one or more of the 
Contractor's employees selected or retained by the 
.Contractor after any of the Contractor's managerial 
personnel hu reasonable srounds to believe that the 
employee is habitually careless or unqualified. 

(i) This clause applies in the same manner and to the 
same extent to corrected or replacement materials or 
services u to materials and services oriainally deliv· 
ered under this contnct. 

(J1 The Contractor hu no obliption or liability 
under this contract to correct or replace materials and 
services that at time or delivery do not meet contract 
requirements. escept as provided in this clause or u 
may be otherwise specified in the contract. 

(k) Unless otherwise specified in the contract, the 
Contractor's obliption to correct or replace Govern· 
ment-fumished property shall be aovemed by the 
clause pertainin& to Government property. 
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DATE/ 
TIME 

1/2/87 

1/4/87 

FCMD 9189 

CONTRACTOR COMMUNICATIONS RECORD 
CONTRACT NO. 68-01-0001 

CONTRACT: John Doe Environmental, Inc. 

SUMMARY OF DISCUSSION/ 
CONTACT DECISIONS MADE 

Rider Deliverable #2 will be two days late, due to bad 
weather. Agreed to accept delay. 

Samual Requested decision on number of users and 
categories. Informed that 3 user groups 
(programmer w/ total access; desk officers w/ data 
entry & all reports access; program offices w/ 
program-only access to reading/printing program 
reports. 
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MEETING RECORD 
CONTRACT NO. 68-01-0001 

CONTRACT: John Doe Environmental, Inc. 

DATE/TIME: 7/10/89 1:00-3:00 

ATTENDEES: Lewis, Andrews, Macintosh 

PURPOSE/DESCRIPTION: Met to discuss scope of Subtask #3 study to 
be conducted. 

DECISIONS MADE: 

1. Begin study in July. Complete design by February 1. 

2. Set up meeting to discuss design possibilities. 

NEXT STEPS {EPA , CONTRACTOR) (Actions to Take, Issues to Resolve): 

EPA: Obtain list of people to attend meeting on study design, and 
possible agency experts. 

Contractor: Prepare outline of study design, by December 15. 

PCMD 9/89 10-15 
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EPAAR Clause 

MOlmlLY PIOGllSS R.EPORT-COST-TYPE CONTRACT (API 1984) 

The Contractor shall furni1h ••••• copies of a combined 110nthly 
technical and financial progres• report briefly stating the progre•• 
made, including the percentage of the project completed during the 
reporting period. If work ~· ordered using work assignments include 
the percentage of work ordered and coapleted during the reporting 
period. Specific discussions shall include difficulties encountered 
and remedial action taken during the reporting period and anticipated 
activity during the sub•equent reporting period. In addition, the 
report shall apec1fy contract financial status as follows: 

(a) For term form contracts, provide: 

(1) Cumulative co1t1 and direct labor hours expended from the 
effective date of the contract through the last day of the current 
reporting month. Include a cumulative incurred cost per direct labor 
hour average computation and compare the result to the cumulative 
average cost per direct labor. hour derived froa the estiaated co•t of 
the contract. 

(2) Actual costs and direct labor houri expended during the current 
reporting month. 

(3) Estiaated coats and direct labor houri to be expended during the 
next reporting period. 

(4) Actual co1ts and direct labor·hour1 incurred for each work 
as1ig0111ent issued and esti11ates of co1t1 and aan hours required to 
complete each work aasi1n:aent. 

(b) For coepletion form contracts, provide a graph using a vertical 
axis for dollars aad a horizontal axis for ti .. increments that 1hovs 
the actual aod projected rat• of expenditure• aaain•t the total 
••tiaated co1t of the contract. 

(c) Tlaia submiaaion doe• oot change the notification requirement• of 
the '"lJ.attatioo of Coat• or •tiaitation of Puod1" clause• requiring 
separate written notice to the Contractina Officer. 

(d) ?be report• •hall be submitted to the follovtna addr•••••• on or 
before the ••••• of each month follovina the fir•t coaplete calendar 
110nth of the contract. Di1tribute report• as follov1: 

No. of Copies 

............. ............. 

10-16 
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Project Officer 
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EPAAR Clause 

MONTHLY PROGRESS REPORT- --ME AND MATERIALS OR LABOR HOUR, OR 
INDEFINITE DELIVERY-INDEFINITE QUANTITY FIXED RATE SERVICES CONTRACT 

(APR 1984) 

The Contractor shall furnish ••••• copies of a combined monthly 
technical and financial progress report briefly stating the progress 
made, including the.percentage of the project completed during the 
reporting period. If the contract is an indefinite delivery/indefinite 
quantity type, include the percentage of the work ordered and completed 
during the r~porting period. Specific discussions shall include 
difficulties encountered and remedial action taken during the reporting 
period and anticipated activity during the subsequent reporting 
period. In addition, the report shall specify contract financial 
status by: 

(a) Cumulative costs and labor hours expended from the effective date 
of the contract through the laat day of the current reporting month. 

(b) Actual costs and labor hours expended during the current 
reporting month. 

(c) Estimated costs and labor hours to be expended during the next 
reporting period. 

(d) For indefinite quantity contracts, actual costs and direct labor 
hours incurred for each delivery order issued and estimates of costs 
and man hours required to complete each delivery order. 

(e) lbe reports shall be submitted to the following addressees on or 
before the ••••• of each month following the first complete calendar 
month of the contract. Distribute reports as follows: 

No. of Copies 

................ ............. 

Addressee 

Project Officer 
Contracting Officer 

(End of clause) 
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A GOOD PROGRESS REPORT WILL: 
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1. Give The Complete Status Of All Project 
Elements, Avoiding Boilerplate Repetition Of 
Work Plan. 

2. Highlight The Contractor's Major Accom
plishments During The M~nth. 

3. Point Out Any Problems Or Obstacles 
Encountered. 

4. Discuss The Key Personnel On The Assignment 
And What They Did On The Project During The 
Month. ' 

5. Discuss Any Changes (If Applicable) To The 
Key Personnel. 

6. Discuss Work To Be Performed/Completed 
During The Next Month, Including Any Deli
verables With Their Anticipated Delivery Dates. 

7. Compare The Level Of Effort Expended To 
Date With That Proposed And Agreed To In 
The Work Plan. 

a. Estimate The Level Of Effort Required To 
Complete The Project. 

10-18 
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PROGRESS REPORT OUTLINE 
EPA CONTRACT # 00-00-0000 

Work Assignment #00 

TECHNICAL 

I. Percent of Work Ordered and Completed 

11. Progress Made During The Period 

111. Specific Problems Encountered/Remedial 
Action Taken 

IV. Anticipated Activities and Deliverables For 
Next Reporting Period 

V. Changes Made/ Anticipated (Personnel, 
Schedule, etc.) 

PCMD 9/89 
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PROGRESS REPORT OUTLINE (Cont.) 
EPA CONTRACT # 00-00-0000 

Work Assignment #00 

FINANCIAL 

I. Workhours Proposed Vs. Actual Vs. 
Estimated to Completion 

II. Funds Budgeted Vs. Actual (Period Vs. 
Cumulative) Vs. Estimated To Completion 
(By Task) And Variance 

Ill. Average Cost Per Hour 

IV. Summary of Travel (Budgeted Vs. Actual), 
Description of Trips 

V. Summary of ODC's {Budgeted Vs. Actual), 
Description & Breakdown 

VI. Subcontract Costs {By Subcontractor-
Budgeted Vs. Actual) 

PCMD9/89 
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SUGGESTED ELEMENTS FOR SUCCESSFUL 
COMMUNICATION WITH CONTRACTORS 

1. Have Frequent Communications. 

2. Get Proposed Changes To Due Dates In 
Writing. 

3. Get Copy Of Table Of Contents Before A 
Deliverable Is Completed. 

4. Bring Proper Levels Of Personnel Into 
Discussions. 

5. Formally Amend Work Assignment Whenever 
Changes Occur. 

6. Call One Day Ahead Of Time To Confirm 
Meeting Agenda, Times, Places, Number 
Of Attendees, Etc., Or To Confirm Delivery 
Requirements. 

1 0-21 
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Chapter 10 
TECHNICAL MONITORING 

The technical monitoring role of a Project Officer, Work Assignment Manager, or 
Delivery Order Officer is crucial in assuring that the contractor understands the work 
requirements and performs in a manner to produce quality results within the time 
required. Once the work assignment has been issued, and the work plan submitted and 
approved, it is up to these individuals to monitor the contractor's performance to ensure 
that EPA obtains the agreed-upon performance. 

10.1 Technical Direction 

Throughout the period of performance, a Project Officer, Work Assignment 
Manager, and/or Delivery Order Officer will often need to communicate with the 
contractor for the purpose of directing the effort to ensure that the desired results are 
achieved. This is not usually the situation in fixed-price contracts, because the 
requirements should have been clearly laid out in the contract itself. In fact, technical 
personnel must be careful not to provide technical direction unless the contract contains 
a clause permitting them to do so. Providing inappropriate technical direction which 
diverts or delays the contractor can give the contractor a cause of action against the 
government. However, in cost-reimbursement and many indefinite delivery contracts, 
the Technical Direction clause 1552.237-71 (see page 284) will be present, and 
allows (and in fact mandates) technical personnel to communicate with the contractor 
regarding the work effort. 

Technical direction is made a responsibility of the Project Officer (or her/her 
designees) by the Technical Direction clause. It specifies that the Project Officer ".will 
give technical direction on contract performance," including (1) direction to the 
Contractor which assists the Contractor in accomplishing the Statement of Work, and 
(2) comments on and approval of reports or other deliverables. 

Technical direction should always be reduced to writing, with a copy to the 
Contracting Officer (plus one to the Project Officer, if the direction is given by a WAM 
or DOPO). If the technical direction was issued orally, the Technical Direction clause 
mandates that it be reduced to writing within 5 calendar days. 

10.2 Technical Direction Under Superfund 

Superfund contracts have formalized the provision of technical direction by 
setting up special forms called, depending on the contract involved, Technical Direction 
Memoranda (TDMs), Technical Instruction Directives (TIDs), or Technical Direction 
Directives (TDDs). There are filled out on-site and permit immediate and formalized 
documentation of the direction given. The contractor is frequently requested to sign the 
form to indicate the contractor's acknowledgment of the direction given. Sample forms 
are included on pages 286-7. 

10.3 Prohibited Activities 

While there are many types of direction which are authorized for technical 
personnel, the following activities are prohibited: 
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- Formally or informally discussing or divulging any information relevant to a 
Work Assignment or Delivery Order prior to its issuance with the contractor 
or any potential subcontractors or consultants. 

- Making changes or issuing orders which will affect the terms and conditions of 
the contract. 

Only the Contracting Officer can direct a change to any terms or conditions of a 
contract, work assignment, or delivery order. (See Chapter 13 on Contract 
Modifications.) A contractor who is advised of a change without the signature of 
the Contracting Officer is required to notify the Contracting Officer 
immediately and identify any adjustments to the cost or delivery schedule 
which are affected by the change. The contractor is prohibited from proceeding 
with the change unless formal approval is given by the Contracting Officer. 
Project Officers, Work Assignment Managers or Delivery Order Officers who 
direct unauthorized changes to a contract may be relieved of their authority by 
the Director, PCMD, and may be held personally liable for any increase in 
costs. 

- Giving technical direction that will increase costs and/or the level of effort 
and/or change the technical approach of the contract, work assignment, or 
delivery order. (This can constitute a constructive change, which is discussed 
in Chapter 13 on Contract Modifications. Such changes should be formalized as 
amendments to the Work Assignment or Delivery Order, also discussed in 
Chapter 13.) 

- Authorizing services or work to begin before issuance of the work assignment 
or delivery order. 

- Directing the contractor to perform services which are "inherently Govern
mental" in nature, e.g., drafting policy. 

- Creating a personal conflict-of-interest situation such as working as a part
time consultant in the technical field relating to the contract or approving 
situations which may create an organizational conflict-of-interest. 

- Directing or requesting the contractor to perform services which create an 
employer/employee or personal services relationship. (See EPA Directive 
1900.1 "USE OF CONTRACTOR SERVICES" at end of Ch. 7, on page 237, and page 
231 on personal services contracts). 

- Providing technical direction to a subcontractor, since there is no privity of 
contract or direct contractual relationship with the subcontract. All technical 
direction should be given directly to the prime contractor, unless the contract 
otherwise authorizes (e.g., some Superfund contracts). 

Technical personnel do not have the authority to bind the Government to an 
express (i.e., written) contract for additional services or supplies beyond what the 
contract provides. However, they could so mislead a contractor that the Government 
could be bound to pay the contractor's costs for services rendered on the theory that the 
Government should pay for benefits it receives. Case law indicates that the Government 
could hold the individual who gave the technical direction liable for any additional costs 
incurred by the contractor in such a situation. The utmost in caution is therefore 
required. 
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10.4 Technical Monitoring of Progress 

Under every contract, there is a need to keep abreast of the progress of the 
contractor's performance to assure satisfactory completion of the effort. EPA relies on 
Project Officers, Work Assignment Managers, and/or Delivery Order Officers to carry 
out this very critical function of contract monitoring. 

Project Officers cannot assume that all contractor personnel are familiar with 
the terms of the contract. While some personnel may become familiar with the 
Statement of Work through involvement in preparation of the proposal, they may not 
always be the people who are assigned to work under the contract. When they are 
actually working on the contract, they may have subordinates who are not as familiar 
with the contract terms. On long jobs, personnel turnover may make this problem 
worse. 

In cases where all contractor personnel are familiar with the Statement of Work, 
there is sometimes a temptation to cut a corner or to provide what appears to be just as 
good as what was called for in the contract, but isn't. Under the stress of time, items 
may "fall through the cracks." Specific characteristics or elements may be overlooked 
in both the work effort and progress reports. 

Accordingly, it cannot be assumed that the contract effort will be performed 
exactly as required. Government personnel must actively oversee the work effort and 
monitor the contractor's performance with the objective of assuring that such 
performance meets the requirements of the contract. 

History has shown that when the Project Officer, Work Assignment Manager or 
Delivery Order Officer does not or cannot devote adequate time to determining what is 
actually being done under the contract, the results can be disastrous. The Project 
Officer is the "eyes and ears" of the Contracting Officer, and, as such, must be aware of 
the responsibility of assuring that the work performed is exactly in accordance with the 
minimum terms of the contract. 

There are several methods by which technical personnel can monitor progress 
under a contract: 

PCMO 9/89 

(1) Monitoring by lnspectjon 

Inspection clauses in the contract (see pages 293ff and 313ff for examples) 
give the Government the right to inspect and test the work performed under 
the contract. This right is standard under Government contracts; it is 
derived from the concept that the Government has the right to determine if 
the goods or services offered are what was ordered. This right can be 
exercised at any stage and place of work performance. Inspection of the 
contractor's work may involve the use of spot checks, scheduled inspections, 
random sampling, user reports, and periodic review of the contractor's 
quality assurance and control programs. 

The need for inspection will vary from case to case and is dependent upon the 
type of contract, the nature of the work being performed, the contractor's 
past performance history, and the criticality of the work performance. If, 
for example, a contractor has an outstanding quality assurance program and 
performance levels, the amount of monitoring may be reduced. 
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The decision of whether or not to use inspection as the main tool for 
mor1Jtoring performance is dependent upon many factors, including: type of 
work, type of contract, place of performance, and feasibility of performing 
inspections. As previously discussed, production of standard, "off-the
shelf" items under fixed-price contracts may require lower levels of 
monitoring, whereas cost-reimbursement type contracts frequently require 
a high level of monitoring. Careful attention to the monitoring and 
inspection levels required is a key responsibility of the Project Officer. 

Review of a draft report is one type of inspection. Revisions can be directed 
before the final report is submitted. Project Officers must ensure, 
however, that draft reports are reviewed within the time period specified in 
the contract. Delays could result in loss of our rights to obtain the final 
product on time. 

(2) Periodic Meetings 

Another helpful tool in monitoring progress is the practice of periodic 
meetings to discuss performance. Depending upon the contract, these may be 
conducted on a regular schedule, or on an "as-needed" basis, and may be 
specific to one or more aspects of performance or may cover the overall 
contract. It might be sufficient to hold these by telephone if the need is 
minor and the contractor is not locally available. Where there are major 
problems, however, or many complex areas are under discussion, face-to
face meetings may be the only feasible method of reviewing contract 
performance. Restraint should be exercised, however, in order to avoid 
using an unreasonable amount of contract funds not commensurate with the 
complexity of the problems. 

The Contracting Officer should always be notified of all meetings to be held 
with the contractor and provided an opportunity to attend. In addition, the 
EPA Project Officer, Work Assignment Manager or Delivery Order Officer 
mu..s.t document the general content of all meetings, including all telephone 
conversations. Failure to document such decisions can leave EPA staff very 
vulnerable to allegations of changes made by EPA in such conversations or 
meetings. Sample forms for routine documentation are included on pages 
296-7, and should note the date, the parties involved, and a summary of the 
discussion and any decisions made. Next steps required by EPA or the 
contractor should also be noted. 

(3) Monitoring through Progress Reports 

Most contracts incorporate clauses requiring the submission of periodic 
progress reports incorporating both technical and financial information (see 
pages 298-9). A sample progress report outline is included on pages 301-
2. 

A good progress report will a) indicate the complete status of all project 
elements, b) highlight the contractor's accomplishments foi the period; c) 
point out any problems or obstacles encountered; d) discuss what key 
personnel did on the project; e) discuss any changes in key personnel; f) 
discussed work planned for the next month, including deliverables due and 
their delivery dates; g) compare the level of effort expended to date with that 
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agreed to in the work plan; and h) estimate the level of effort required to 
complete the project. 

The use of a contractor's written progress reports can be of significant help 
in providing a picture of work progress under the contract. The Project 
Officer is responsible for ensuring that the contractor complies with 
reporting provisions. When reports are part of a contract, they have been 
included in the contract price or cost. Accordingly, the Project Officer 
should ensure that the Government gets exactly those reports required, in 
the time frames provided for, and in the detail required. Care should be 
taken not to require extra reports above contract requirements, as they 
could lead to a claim against the Government for increased costs. 

Information required by the Project Officer is important in evaluating 
progress and for making management decisions relating to technical 
performance of the contract. Although the information flow provided must be 
adequate to the requirements of the Government, it should not be so detailed 
and involved as to create unnecessary administrative and financial burdens 
on the contractor. Additionally, the Government personnel assigned to 
review the contractor's reports must be capable of assessing the included 
information. 

Often the contractor is reluctant to make certain information available. This 
is caused by a tendancy to withhold "bad news" or information that may 
indicate that the contractor is having problems. Contractors generally 
believe that things can be worked out, given a little time. Both the 
contractor and the Project Officer must remember that the reason for 
progress reports is to enable the Government to determine whether the 
contract is being performed properly. Accordingly, it is vital that the 
Project Officer ensure the timely submission of progress reports from the 
contractor and review the reports with great care. 

If the Project Officer determines after contract award that the reporting 
requirements are insufficient to meet program needs, the Contracting Officer 
should be requested to negotiate a modification. If reports are not submitted 
on time, or are deficient, the Project Officer should request that the 
Contracting Officer direct the contractor to promptly remedy the situation. 

It is essential that Project Officers read progress reports promptly, so that 
any problems which have arisen can be dealt with right away. Failure to 
read and understand progress reports renders them virtually useless. 
Similarly, progress reports that are vague or too general are of no value and 
may be an effort on the part of the contractor to obscure problem areas. The 
Project Officer should get whatever clarification is required to render 
progress reports meaningful and seek whatever assistance is required to 
fully understand them. Verification of the information contained in progress 
reports should be accomplished, at the minimum, on a spot-check basis. 

(4) Beyjewjng Ejnancjal Management Reports 

The financial management reviews conducted by PCMD's Quality Assurance 
staff and discussed in Chapter 11 are a good tool for monitoring progress 
from a technical standpoint, as well. A major emphasis of these reviews is 
the cost-to-complete estimate, which may often represent the most accurate 
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measurement of contractor progress. Project Officers should therefore pay 
close attention to the report generated from a financial management review, 
as it may tell more than just how costs are being managed. Project Officers 
on large contracts will need to ensure that they get feedback from their Work 
Assignment Managers and Delivery Order Officers on how technical progress 
is matching financial expenditures before approval of such reports. 

(5) Reviewing Work Plans 

If a work plan or task plan similar to those on pages 259 and 271 was 
submitted, it can be a useful tool in monitoring progress. Actual progress 
can be compared against the overall scheme presented in the work plan. 
Technical personnel can use it to assist in identifying delays in completion 
and noting areas where the contractor may have fallen behind. 

The work plan should contain a schedule that identifies each step required for 
contract completion and the period of time needed to accomplish that step. 
The schedule is usually expressed in calendar days or weeks. The plan should 
be updated as required to reflect changes in estimates for completion of work 
elements and the total work effort. 

10.5 Assuring Timeliness and Quality 

Contractor deficiencies can affect either the timely completion of contract 
requirements or the quality of the products or services provided to the Government. 
While monitoring contractor progress, attention should be paid equally to both aspects 
of performance. The following discussion is designed to help guide Project Officers and 
their representatives in monitoring both. 

Assuring Timeliness of Performance 

The Project Officer must understand from the onset that the contract type has an 
impact both on the amount of monitoring needed and the probability of timely 
performance by the contractor. In fixed-price contracts, the Government's right to 
terminate for default under the "Default" clause (see Chapter 14) may motivate the 
contractor to complete on time. In the case of cost-reimbursement contracts, which are 
"best effort" contracts, possible motivators include withholding of payment and the fact 
that the firm will gain a poor reputation. However, legitimate charges cannot be 
withheld in a cost reimbursement arrangement. Accordingly, with this type of contract 
the assuranc'3 of timely completion of the work effort is highly dependent on the 
monitoring efforts of the Project Officer. 

Failure to deliver on time almost always is the result of a build-up of factors 
during performance. If the Project Officer keeps in close touch with the progress of the 
work effort, such interim delays can be identified and corrective action initiated. The 
Agency depends on the Project Officer to obtain and analyze progress information and to 
develop a recommended course of action. 

All contracts contain a period of performance or delivery schedule, as shown 
below: 
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(1) Completion Contracts and Non severable Delivery Orders Under Indefinite 
Delivery Contracts 

Completion contracts and some orders under indefinite delivery contracts 
call for a finite job, such as writing a handbook or collecting specific data 
and delivering it in a certain format. These contracts or orders specify a 
time for completion of the work and delivery of the results. The date must be 
met for the contractor to fulfill its obligation. But often, other matters are 
at stake. For example, the completed work may be required before other 
work can begin. Untimely delivery can result in program delays, with a 
cumulative effect beyond the initial work effort, impacting program effort, 
personnel, and costs. 

(2} Term Form (Level-of-Effort) Contracts and Severable Delivery Orders 
under Indefinite Quantity Contracts 

In these types of contracts, what is being purchased is an obligation by the 
contractor to apply a specified level of effort towards a specific objective or 
kind of work over a certain period of time. In these cases, the completion or 
end date in the contract or order relates more to the contractor's obligation 
to work than the completion of the effort. Once the end date comes, the 
contractor has no further obligation ~o continue work on the order, 
regardless of the status of job completion or hours remaining in the contract 
or order. In such cases, there is no assurance that the work will be 
completed and, therefore, there is potential waste. Close technical 
monitoring is critical to ensuring completion of the product or service. 

Assuring Quality 

The quality of the contractor's work is most important. If it is poor, the product 
or service may be useless. 

Contracts for supplies can usually specify the physical attributes that will result 
in an acceptable product. Contracts for services, particularly those involving creative 
work or investigations, typically cannot describe specific attributes of the final result. 
Quality control in service contracts can best be assured by monitoring both the 
personnel assigned to the work and the methods used by the contractor as the work 
progresses. 

The quality of a study or analysis depends to a great extent on the methods used. 
The validity of the conclusions may be suspect if the contractor failed to take into account 
all data or relevant factors. Interim conclusions that are suspect may seriously 
undermine all follow-on efforts, resulting in a total waste and possible requirement for 
a new start. 

Generally, in contracts for technical services, the Project Officer is responsible 
for continuous monitoring of the contractor's efforts, as they progress, in order to 
assure satisfactory quality of work performed. This does not mean taking charge of the 
contractor's work effort. It does mean: 
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(1} Using technical expertise to identify contractor actions or lack of action that 
affect the quality of the work. 

(2) Identifying and calling the contractor's attention to deficiencies. 
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(3) Keeping well-informed of what the contractor is doing. 

(4) Working out appropriate action to remedy deficiencies. 

Quality of the contractor's output is also dependent upon the competence of its 
personnel. In many cases, the best way to assure quality of work performed is to assure 
that personnel with the necessary capabilities, qualifications, and experience are 
assigned to the work effort. This is true in service contracts calling for creative or 
conceptual development or analysis. However, Project Officers should never appear to 
act as the contractor's personnel department. These functions are the contractor's, not 
the Government's. The Project Officer's role is one of reviewing and working with the 
contractor to remedy any inadequacies. 

If a "Key Personnel" clause is included in the contract (see Chapter 7), the 
Project Officer should ensure, through monitoring, that such individuals have not been 
removed or diverted from the contract work and that they are providing the required 
level of effort. Key personnel should be working in those capacities and at the levels 
agreed to by the contractor and the Government in the original proposal or work plan. 

The competence of non-key personnel is also important in assuring the quality of 
the work performed. If contractor personnel do not appear satisfactory with regard to 
training, experience, or other factors, the Project Officer should direct this to the 
attention of the contractor. 

Under cost-reimbursement and some indefinite delivery contracts, the Project 
Officer may learn a great deal about the number and types of contractor personnel being 
utilized by reviewing invoices. Also, the Project Officer is normally permitted to ask 
for and receive information (i.e., resumes, position descriptions, etc.) that is 
reasonably required to determine if the personnel are qualified to perform the 
assignment. 

10.6 Effective Communication with Contractors 

Successful monitoring of quality and timeliness absolutely requires continuous 
and effective communication with the contractor. To accomplish this requires several 
elements. First, communications must be frequent. Second, get all proposed changes in 
due dates in writing. Third, be sure to discuss what you anticipate receiving in a report 
and get a copy of the draft table of contents (and ideally, a draft outline of the entirety) 
before a written deliverable is completed, so that you are sure that you are getting what 
is needed. Fourth, be sure to bring the proper levels of personnel into all discussions, 
that that time is not wasted with the wrong people present. Fifth, formally amend work 
assignments and delivery orders whenever changes occur, and document all other 
discussions where decisions are made. And finally, be sure to call in advance to confirm 
meeting agendas, people attending, etc. or to confirm delivery requirements. 
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PART S2-SOLICITATION PROVISIONS AND CONTRACT CLAUSES 5l.J46.l 

Government's expense or otherwise dispose of the 
property. or (2) effect repairs to return the property to 
its condition when inspected under the solicitation or, 
it not inspected. last available for inspection under the 
solicitation. After completing the directed action and 
upon written request of the Contractor, the Contract
ing Officer shall equitably adjust any contractual ~rovi
sions affected by the return. disposition. or repair in 
accordance with the procedures provided for l.n the 
Changes clause of this contract. The foregoing provi
sions for adjustment are the exdusive remedy available 
to the Contractor, and the Government shall not be 
otherwise liable for any delivery of Government prop
erty furnished .. as is" in a condition other than that in 
which it was originally offered.. 

(d) Except as otherwise provided in this clause, Gov
ernment property furnished .. as is" shall be governed 
by the Government Property clause of this contract. 

(End of clause) 
(AV 7-104.24(e) 196S APR) 

52.246-1 Contractor Inspection Requirements. 
As prescribed in 46.301, insert the following clause in 

solicitations and contracts for supplies or services when 
the contract amount is expected to be within the small 
parcha.sc limitation and (a) inclusion of the clause is 
necessary to ensure an explicit understanding of the 
contractor's inspection responsibilities, or (b) inclusion 
of the clause is required under agency procedures. The 
clause shall not be used if the contracting officer has 
made the determination specified in 46.202-1 (b ). 
CONTRACTOR INSPECTION REQUIREMENTS 

(APR 1984) 
The Contractor is responsible for performing or 

having performed all inspections and tests necessary to 
substantiate that the supplies or services furnished 
under this contract conform to contract requirements, 
including any applicable technical requirements for 
specified manufacturen' parts. This clause takes prece
dence over any Government inspection and testing re
quired in the contract's specifications, except for spe
cialized inspections or tests specified to be performed 
solely by the Government. 

(End of clause) 
(R 7-103.24 1968 SEP) 

52.246-2 Inspection of Supplies-Flxed·Pri~ 
As prescribed in 46.302, insert the following clause in 

solicitations and contracts for supplies, or services that 
involve the furnishing of supplies. when a fixed-price 
contract is contemplated and the contract amount is 
expected to exceed the small pUrchase limitation. The 
clause may be inserted in such solicitations and con
tracts· when the contract amount is expected to be 
within the small purchase limitation and inclusion of 
the clause is in the Government's interest. 

INSPECTION OF SUPPLIES-FIXED-PRICE 
(APR 1984) 
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(a) Definition. .. Supplies," u used in this clause, in
cludes but is not limited to raw materials, components. 
intermediate &S3Cmblies, end products, and lots of sup
plies. 

(b) The Contractor shall provide and maintain an 
inspection system acceptable to the Government cover
ing supplies under this contract and shall tender to the 
Government for acceptance only supplies that have 
been inspected in accordance with the inspection 
system and have been ·round by the Contractor to be in 
conformity with contract requirements. As part of the 
system. the Contractor shall prepare records evidenc
ing all inspections made under the system and the out
come. These records shall be kept complete and made 
available to the Government during contract perform
ance and for as fong afterwards as the contract re
quires. The Government may perform reviews and 
evaluations as reasonably necessary to ascertain compli
ance with this paragraph. These reviews and evalua
tions shall be conducted in a manner that will not 
unduly delay the contract work. The right of review, 
whether exercised or not, docs not relieve the Contrac
tor of the obligations under the contract. 

(c) The Government has the right to inspect and test 
all supplies called for by the contract. to the extent 
practicable, at all places and times, including the period 
of manufacture, and in any event before acceptance. 
The Government shall perform inspections and tests in 
a manner that will not unduly delay the work. The 

·Government assumes no contractual obligation to per
form any impcction and test for the benefit of the 
Contractor unless specifically set forth elsewhere in 
this contract. 

(d) If the Government performs inspection or test on 
the premises of the Contractor or a subcontractor, the 
Contractor shall furnish, and shall require subcontrac· 
tors to furnish, without additional charge, all reason
able facilities and assistance for the safe and convenient 
performance of these duties. Except as otherwise pro. 
vided in the contract, the Government shall bear the 
expense of Government inspections or tests made at 
other than the Contractor's or subcontractor's prem
ises; provided, that in case of rejection, the Government 
shall not be liable for any reduction in the value of 
inspection or test samples. 

(e) (1) When supplies are not ready at the time speci
fied by the Contractor for inspection or test, the Con
tracting Officer may charge to the Contractor the addi
tional cost of inspection or test. 

(2) The Contraeting Officer may also charge the 
Contractor for any additional cost of inspection or 
test when prior rejection makes reinspection or retest 
neces:sary. 
(f) The Government has the right either to reject or 

to require correction ·of nonconforming supplies. Sup
plies are nonconforming when they are defective in 
material or workmanship or are otherwise not in con-
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fonnity with contract requirements. The Government 
may reject nonconforming supplies with or without 
disposition instructions. 

(g) The Contractor shall remove supplies rejected or 
required to be corrected. However, the Contracting 
Officer may require or permit correction in place, 
promptly after notice. by and at the expense of the 
Contractor. The Contractor shall not tender for accept
ance corrected or rejected supplies without disclosing 
the former rejection or requirement for correction. and, 
when required, shall- disclose the corrective action 
taken. 

(h) If the Contractor fails to promptly remove, re
place, or correct rejected supplies that are required to 
be removed or to be replaced or corrected, the Gov
ernment may either (1) by contract or otherwise, 
remove, replace, or correct the supplies and charge the 
cost to the Contractor or (2) terminate the contract for 
default. Unless the Contractor corrects or replaces the 
supplies within the delivery schedule, the Contracting 
Officer may require their delivery and make an equita
ble price reduction. Failure to agree to a price reduc· 
tion shall be a dispute. 

(i) ( 1) If this contract provides for the performance 
of Government quality assurance at source, and if re· 
quested by the Government, the Contractor sh.all fur
nish advance notification of the time (i) when Contrac· 
tor inspection or tests will be performed in accordance 
with the terms and conditions of the contract and (ii) 
when the supplies will be ready for Government in
spection. 

(2) The Government request shall specify the 
period and method of the advance notification and 
the Government representative to whom it sh.all be 
furnished. Requests shall not require more than 2 
workdays of advance notification if the Government 
representative is in residence in the Contractor's 
plant, nor more than 7 workdays in other instanco. 
(j) The Government shall accept or reject supplies as 

promptly as practicable after delivery, unless otherwise 
provided in the contract. Government failure to inspect 
and accept or reject the supplies shall not relieve the 
Contractor from responsibility, nor impose liability on 
the Government, for nonconforming supplies. 

(k) [nspections and tests by the Government do not 
relieve the Contractor of responsibility for defects or 
other failures to meet contract requirements discovered 
before acceptance. Acceptance shall be conclusive, 
except for latent defects. fraud, gross mistakes amount
ing to fraud, or as otherwise provided in the contract. 

(1) If acceptance is not conclusive for any of the 
reasons in paragraph CO hereof, the Government, in 
addition to any other rights and remedies provided by 
law, or under other provisions of this contract, shall 
have the right to require the Contractor (1) at no 
increase in contract price. to correct or replace the 
defective or nonconforming supplies at the original 
point of delivery or at the Contractor's plant at the 
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Contracting Officer's election. and in accordance with 
a reasonable delivery schedule as may be agreed upon 
between the Contractor and the Contracting Officer; 
provided, that the Contracting Officer may require a 
reduction in contract price if the Contractor fails to 
meet such delivery schedule, or (2) within a reasonable 
time after receipt by the Contractor of notice of defects 
or nonconformance, to repay such portion of the con
tract as is equitable under the circumstances if the 
Contracting Officer elects not to require correction or 
replacement. When supplies are returned to the Con
tractor, the Contractor shall bear the transportation 
cost from the original point of delivery to the Contrac· 
tor's plant and return to the original point when that 
point is not the Contractor's plant. If the Contractor 
fails to perform or act as required in ( 1) or (2) above 
and does not cure such failure within a period of 10 
days (or such longer period as the Contracting Officer 
may authorize in writing) after receipt of notice from 
the Contracting Officer specifying such failure, the 
Government shall have the right to contract or other· 
wise to replace or correct such supplies and charge to 
the Contractor the cost occasioned the Government 
thereby. 

(End of clause) 
(R 7-103.S(a) 1958 MAY) 
(R 7-103.S(d) 1977 SEP) 

(R 1-7.102-S) 

Alternate I (APR 1984). If a fixed-price incentive 
contract is contemplated, substitute paragraphs (g), (h), 
and (1) below for paragraphs (g), (h), and (1) of the 
basic clause. 

(g) The Contractor shall remove supplies rejected or 
required to be corrected. However, the Contracting 
Officer may require or permit correction in place, 
promptly after notice. The Contractor shall not tender 
for acceptance corrected or rejected supplies without 
disclosing the former rejection or requirement for car· 
rection, and when required shall disclose the corrective 
action taken. Cost of removal, replacement, or correc
tion shall be considered a cost incurred, or to be in· 
curred, in the total final negotiated cost fixed under the 
incentive price revision clause. However, replacements 
or corrections by the Contractor after the establish· 
ment of the total final price shall be at no increase in 
the total final price. 

(h) If the Contractor fails to promptly remove, re· 
place. or correct rejected supplies that are required to 
be removed or to be replaced or corrected, the Gov· 
ernment may either (1) by contract or otherwise. 
remove, replace, or correct the supplies and equitably 
reduce the target price or, if established, the total final 
price or (2) may terminate the contract for default. 
Unless the Contractor corrects or replaces the noncon· 
forming supplies within the delivery schedule, the Con
tracting Officer may require their delivery and equita· 
bly reduce any target price or, if it is established, the 
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total final contract price. Failure to agree upon an 
equitable price reduction- shall be a dispute. 

(1) If acceplUtce ·is not conclusive for any of the 
reasons in paragraph (f) hereof, the Government., in 
addition to any other rights and re1nedies provided by 
law, or under other provisions of this conu-.lct, shall 
have the right to require the Contractor (1) at no 
increase in any target price or, if it is established. the 
total final price of this contract, to correct or replace 
the defective or nonconforming supplies at the original 
point of delivery or .at the Contractor's plant at the 
Contracting Officer's election, and in accordance with 
a reasonable delivery schedule as may be agreed upon 
between the Contractor and the Contracting Officer; 
provided, that the Contracting Officer may require a 
reduction in any target price, or, if it is established. the 
total final price of this contract, if the Contractor fails 
to meet such delivery schedule; or (2) within a reason
able time after receipt by the Contractor of notice of 
defects or nonconformance, to repay such portion of 
the total final price as is equitable under the circum
stances if the Contracting Officer elects not to require 
correction or replacement When supplies are returned 
to the Contractor, the Contractor shall bear the trans
portation costs from the original point of delivery to 
the Contractor's plant and return to the original point 
when that point is not the Contractor's plant If the 
Contractor fails to perform or act as required in (1) or 
(2) above and does not cure such failure within a 
period of 10 days (or such longer period as the Con
tracting Officer may authorize in writing) after receipt 
of notice from the Contracting Officer specifying such 
failure, the Government shall have the right by con· 
tract or otherwise to replace or correct such supplie3 
and equitably reduce any target price or, if it is estab
lished, the total final price of this contract. 

(R 7-103.S(b) 1962 NOV) 

Alternate II (APR 1984). If a fued-ceiling-price con
tract with retroactive price redetermination is contem· 
plated, substitute p~ragraphs (g), (h), and (1) below for 
paragraphs (g), (h), and (I) of the basic clause: 

(g) The Contractor shall remove supplies rejected or 
required to be corrected. However. the Contracting 
Officer may require or permit correction in place, 
promptly after notice. The Contractor shaU not tender 
for acceptance corrected ,.,r rejected suoplies without 
disclosing the former rejection or requirement for cor
rection, and when required shall disclose the corrective 
action taken. Co!ot of removal, replacement, or correc
tion shall be considereJ a cost incurred, or to be in· 
curred, when redetermining the prices under the price 
redetermination clause. However, replacements or cor· 
rections by the Contractor after the establishment of 
the redetermined price3 shall be at no increase in the 
redetermined price. 

(h) If the Con!ractor fails to promptly remove, re· 
place. or correct rejected supplies that are reqt~ired to 
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be removed or to be replaced or corrected. the Gov
ernment may either (1) by contract or otherwise. 
remove, replace. or correct the supplies and equitably 
reduce the initial contract price3 or, if establ~hed, the 
redetermined contract prices or (2) terminate the con· 
tract for default. Unless the Contractor corrects or 
replaces the nonconforming supplies within the deliv· 
ery schedule, the Contracting Officer may require their 
delivery and equitably reduce the initial contract price 
or, if it is established, the redetermined contract prices. 
Failure to agree upon an equitable price ·reduction shall 
be a dispute. 

(1) If acceptance is not conclusive for lllY of the 
reasons in paragraph (f) hereof, the Covemment. in 
addition to any other rights and remedies provided by 
law, or under other provisions of this contract. shall 
have the right to require the Contractor (1) at no 
increase in the initial contract prices, or, if it is estab
lished, the redeter.nined prices of this contract. to cor
rect or replace the defective or nonconforming supplies 
at the original point of delivery or at the Contractor's 
plant at the Contracting Officer's election, and in ac· 
cordance with a reasonable delivery schedule as may 
be agreed upon between the Contractor and the Con
tracting Officer; provided, that the Contracting Officer 
may require a reduction in the initial contract prices, 
or, if it is established, the redetermined prices of this 
contract, if the Cont!"actor fails to meet such delivery 
schedule; or (2) within a reasonable time after receipt 
by the Contractor of notice of defects or nonconfor
mancc, to repay such portion of the initial contract 
prices, or, if it is established, the redetermined prices of 
this contract, as is equitable under the circumstances if 
the Contracting Officer elects not to require -:orrection 
or replacement When supplies are returned to the 
Contractor, the Contractor shall bear the transportation 
costs from the original point of delivery to the Con
tractor's plant and return to the original point when 
that point is not the Contractor's p1ant. If the Contrac· 
tor fails to perform or act as required in (1) or (2) 
above and docs not cure such failure within a period of 
IO days (or such longer period as the Contracting Offi
cer may authorize in writing) after receipt of notice 
from the Contracting Officer specifying such failure. 
the Government shall have the right by contract or 
otherwise to replace or correct such supplies and equi
tably reduce the initial contract prices, or, if it is estab· 
lished, the redetermined prices of this contract. 

(R 7-103.S(c) 1962 NOV) 

52.246-3 Inspection of Supplies-Cost-Reimbursement. 
As prescribed in 46.303, insert the following clause in 

solicitations and contracts for supp!ies, or services that 
involve the furnishing of supplies. when a cost·reim· 
bursement contract ~ .:ontemplated: 

INSPECTION OF SUPPLIES-COST· 
ilEIMBURSEMENT (APR 1984) 

(t} Definitions. 
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.. Conuactor's managerial personnel.". as used in this 
clause, means any or the Contractor's directors, offi
cers, m.anagen, superintendents. or equivalent repre-
sentatives who have supervision or direction or-

(1) All or substantially all or the Contractor's busi
ness; 

(2) All or substantially all of the Contractor's oper· 
ation at a plant or separate location at which the 
contract is being performed; or 

(3) A separate and complete major industrial oper· 
ation connected wit~ performing this contract. 
0 Supplies." as used in this clause, includes but is not 

limited to raw materials, components. intermediate as
semblies. end products. lots or supplies. and, when the 
contract does not include the Warranty of Data clause, 
data. 

(b) The Contractor shall provide and maintain an 
inspection system acceptable to the Government cover
ing the supplies, fabricating methods, and special tool
ing under this contract. Complete records of all inspec
tion work performed by the Contractor shall be main
tained and made available to the Government during 
contract performance and for as long afterwards as the 
contract requires. 

(c) The Government has the right to inspect and test 
the contract supplies, to the extent practicable at all 
places and times, including the period of manufacture, 
and in any event before acceptance. The Goverrum;nt 
may also inspect the plant or plants of the Contractor 
or any subcontractor engaged in the contract perform
ance. The Government shall perform inspectiom and 
tests in a manner that will not unduly delay the work. 

( d) If the Government· performs inspection or test on 
the premises of the Contractor or a subcontractor, the 
Contractor shall furnish and shall require subcontrac
tors to furnish all reasonable facilities and assistance for 
the safe and convenient performance of these duties. 

(c) Unless otherwise specified in the contract, the 
Government shall accept supplies as promptly as prac
ticable after delivery, and supplies shall be deemed 
accepted 60 days after delivery, unless accepted earlier. 

(f) At any time during contract performance, but no 
later than 6 months (or such other time as may be 
specified in the contract) after acceptance of the sup
plies to be delivered under the contract, the Govern
ment may require thr- Contractor to replace or correct 
any supplies that are nonconforming at time of deliv
ery. Supplies arc nonconforming when they are defec
tive in material or workmanship or arc otherwise not in 
conformity with contract requirements. Except as oth
erwise provided in paragraph (h) below, the cost of 
replacement or correction shall be included in allow
able cost, determined as provided in the Allowable 
Cost and Payment clause, but no additional fee shall be 
paid. The Contractor shall not tender for acceptance 
supplies required to be replaced or corrected without 
disclosing the former requirement for replacement or 
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correction. and, when required, shall disclose the cor. 
rcctive action taken. 

(g) (1) If the Contractor fails to proceed with reason. 
able promptness to perform required replacement or 
correction. the Government may-

(i) By contract or otherwise, perform the re
placement or correction and charge to the Con. 
tractor any increased cost or make an equitable 
reduction in any fixed fee paid or payable under 
the contract; 

(ii) Require delivery of undelivered supplies at 
an equitable reduction in any fixed fee paid or 
payable under the contract; or 

(ill) Terminate the contract for defaulL 
(2) Failure to agree on the amount of increa!ed 

cost to be charged to the Contractor or to the rcduc· 
tion in the fixed fee shall be a dispute. 
(h) Notwithstanding paragraphs (0 and (g) above, 

the Government may at any time require the Contrac· 
tor to correct or replace, without cost to the Govern· 
ment, nonconforming' supplies, if the nonconformances 
are due to (1) fraud, lack of good faith, or willful 
misconduct on the part of the Contractor's managerial 
personnel or (2) the conduct of one or more of the 
Contractor's employees selected or retained by the 
Contractor after any of the Contractor's managerial 
personnel has reasonable grounds to believe that the 
employee is habitually careless or unqualified. 

(i) This clause applies in the same manner to correct· 
ed or replacement supplies as to supplies originally 
delivered. 

(J) The Contractor shall have no obligatiol?' or liabili· 
ty under this contract to replace supplies that were 
nonconforming at the time of delivery, except as pro
vided in this clause or as may be otherwise provided in 
the contract. 

(k) Except as otherwise specified in the contract, the 
Contractor's obligation to correct or replace Govern· 
mcnt-furnished property shall be governed by the 
clause pertaining to Government property. 

(End of clause) 
(R 7-203.S(a) 1974 OCD 

(R 1-7.202-S) 

52.246-4 Inspection of Senices-Fixed-Price. 
As prescribed in 46.304, insert the following clause in 

solicitations and contracts for services. or supplies tha1 
involve the furnishing of services, when a fixed-price 
contract is contemplated and the contract amount i! 
expected to exceed the small purchase limitation. The 
clause may be inserted in such solicitations and con· 
tracts when the contract amount is expected to ·be 
within the small purchase limitation, and inclusion 01 

the clause is in the Government's interest. 
INSPECTION OF SERVICES-FIXED-PRICE 

(APR 1984) 
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(a) Dermitions. ••Services.'• as used in this clause. 
includes services per{o~ed. workmanship, and materi· 
al furnished or utilized in the performance of services. 

(b) The Contractor shall provide and maintain an 
inspection system acceptable to the Government cover
in1 the services under this contract. Complete records 
of all inspection work performed by the Contractor 
shall be maintained and made available to the Govern· 
ment during contract performance and for as long 
afterwards as the contract :equires. 

(c) The Government has the right to inspect and test 
all services called for by the contract, to the extent 
practicable at all times and places during the term of 
the contract. The Government shall perform inspec
tions and tests in a manner that will not unduly delay 
the work. 

(d) If any of the services do not conform with con
tract requirements, the Government may require the 
Contractor to perform the services again in conformity 
with contract requirements, at no increase in contract 
amount. When the defects in services cannot be cor
rected by reperfonnance, the Government may (1) re
quire the Contractor to take necessary action to ensure 
that future performance conforms to contract require
ments and (2) reduce the contract price to reflect the 
reduced value of the services performed. 

(e) If the Contractor fails to promptly perform the 
services again or to take the necessary action to ensure 
future performance in conformity with contract re
quirements. the Government may (1) by contract or 
otherwise. perform the services and charge to the Con· 
tractor any cost incurred by the Government that is 
directly related to the performance of such service or 
(2) terminate the contract for def a ult. 

(End of clause) 
(R 7-1902.4 1971 NOV) 

5~5 Inspection of Senices-Colt·Rei.mbursement. 
AJ prescribed in 46.305, insert the following clause in 

solicitations and contracts for services. or supplies that 
involve the furnishing of services. when a cost-reim· 
bunement contract is contemplated: 

INSPECTION OF SERVICES-COST· 
REIMBURSEMENT (APR 1984) 

(a) Definition. "Services." as used in this clause, in· 
cludes services performed. workmanship, and material 
furnished or used in performing services. 

(b) The Contractor shall provide and maintain an 
inspection system acceptable to the Government cover
ing the services under this contract. Complete records 
of all inspection work performed by the Contractor 
shall be maintained and made available to the Govern· 
ment during contract performancre and for u long 
afterwards as the contract requires. 

(c) The Government has the right to inspect and test 
all services called for by the conuact. to the extent 
practicable at all places and times during the term of 
the co~ct. The Government shall perform inspec-
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tions and tests in a manner that will not unduly delay 
the work. 

(d) If any of the services performed do not conform 
with contract requirements. the Government may re
quire the Contractor to perform the services again in 
conformity with contract rc:quirements. for no addition
al fee. When the defects in services cannot be correct
ed by reperfonnance, the Government may (1) require 
the Contractor to take necessary action to ensure that 
future performance conforms to contract requirements 
and (2) reduce any fee payable under the contract to 
reflect the reduced value of the services performed. 

(e) It the Contractor fails to promptly perform the 
services again or take the action necessary to ensure 
future performance in conformity with contract re
quirements, the Government may (1) by contract or 
otherwise. perform the services and reduce any fee 
payable by an amount that is equitable under the cir
cumstances or (2) 'terminate the contract for default. 

{End of clause) . 
(R 7-1909.S 1971 NOV) 

52.246-6 Inspection-Time-and-Material and Labor· 
Hour. 
As prescribed in 46.306, insert the following clause in 

solicitations and contracts when a time-and-material 
contract or a labor-hour contract is contemplated: 

INSPECTION-TIME-AND-MATERIAL AND 
LABOR-HOUR (APR 1984) 

(a) Definitions. "Contractor's managerial personnel," 
as used in this clause, means any of the Contractor's 
directors, officers. managers, superintendents, or equiv· 
alent representatives who have supervision or direction 
of-

(1) All or substantially all of the Contractor's busi
ness; 

(2) All or substantially all of the Contractor's oper· 
ation at any one plant or separate location at which 
the contract is being perf om1ed; or 

(3) A separate and complete major industrial oper· 
ation connected with the performance of this con
tract. 
••Materials," as used in this clause, includes data 

when the contract docs not include the Warranty of 
Data clause. 

(b) The Contractor shall provide and maintain an 
inspection system acceptable to the Government cover
ing the material, fabricating methods, work, and serv
ices under this contract. Complete records of all in
spection work performed by the Contractor shall be 
maintained and made available to the Government 
during contract performance and for as long afterwards 
as the contract requires. 

(c) The Government has the right to inspect and test 
all materials furnished and services performed under 
this contract, to the extent practicable at all places and 
times. including the period of performance. and in any 
event before acceptance. The Government may also 
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inspect the plant or plants of the Contractor or any 
subcontractor engaged in contract performance. The 
Government shall perform inspections and tests in a 
manner that will not unduly delay the work. 

(d) If the Government performs inspection or test on 
the p·remises of the Contractor or a subcontractor, the 
Contractor shall furnish and shall require subcontrac· 
tors to furnish all reasonable facilities and assistance for 
the safe and convenient performance or these duties. 

(e) Unless otherwise specified in the contract. the 
Government shall accept or reject services and materi· 
ab at the place of del_ivery as promptly as practicable 
after delivery, and they shall be presumed accepted 60 
days after the date or delivery, unless accepted earlier. 

(f) At any time during contract performance, but not 
later than 6 months (or such other time as may be 
specified in the contract) after acceptance or the serv· 
ices or materials last delivered under tlili contract, the 
Government may require the Contractor to replace or 
correct services or materials that at time or delivery 
failed to meet contract requirements. Except as other
wise specified in paragraph (h) below, the cost of re
placement or correction shall be determined under the 
Allowable Cost and Paym1:nt clause, but the "hourly 
rate" for labor hours incurred in the replacement or 
correction shall be reduced to exclude that portion of 
the rate attributable to profit. The Contractor shall not 
tender for acceptance materials and services required to 
be replaced or corrected without disclosing the former 
requirement for replacement or correction, and, when 
required, shall disclose the corrective action taken. 

(g) (1) If the Contractor fails to proceed with reason
able promptness to perform required replacement or 
correction, and if the replacement or correction can be 
performed within the ceiling price (or the ceiling price 
as increased by the Government), the Government 
may-

(i) By contract or otherwise. perform the re
placement or correction, charge to the Contractor 
any increased cost, or deduct such increased cost 
from any a.mounts paid or due under this contract; 
or 

(ii) Terminate this contract for defaulL 
(2) Failure to agree to the amount of increased 

cost to be charged to the Contractor shall be a dis
pute. 
(h) Notwithstanding paragraphs (f) and (g) above, 

the Government may at any time require the Contrac
tor to remedy by correction or replacement, without 
cost to the Government, any failure by the Contractor 
to comply with the requirements of this contract. if the 
failure is due to ( 1) fraud, lack of good faith, or willful 
misconduct on the part of the Contractor's managerial 
personnel or (2) the conduct or one or more of the 
Contractor's employees selected or retained by the 
Contractor after any of the Contractor's managerial 
personnel has reasonable grounds to believe that the 
employee is habitually careless or unqualified. 
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(i) This clause applies in the same manner and to the 
same extent to corrected or replacement materials or 
services as to materials and services originally deliv. 
ered under this contract. 

(J) The Contractor has no obligation or liability 
under this contract to correct or replace materials and 
services that at time of delivery do not meet contract 
requirements. except as provided in this clause or as 
may be otherwise specified in the contract. 

(k) Unless otherwise specified in the contract, the 
Contractor's obligation to correct or replace Govern
ment-furnished property shall be governed by the 
clause pertaining to Government property. 

(End of clause) 
(R 7-901.21 1974 OC1) 

Alurnatt 1 (APR 1984). If Government inspection 
and acceptance are to be performed at the contractor's 
plant, paragraph (e) below may be substituted for para· 
graph (e) of the basic clause: 

(e) The Government shall inspect for acceptance all 
items (other than aircraft ~o be flown away, if any) to 
be furnished under this contract at the Contractor's 
plant or plants specified in the contract, or at any other 
plant or plants approved for such purpose in writing by 
the Contracting Officer. The Contractor shall inform 
the contract administration office or Contracting Offi· 
cer when the work is ready for inspection. The Gov· 
emment reserves the right to charge to the Contractor 
any additional cost of Government inspection and test 
when items are not ready at the time for which inspec· 
tion and test is requested by the Contractor. 

(R 7-901.21 1974 OC1) 

Alttrnatt 11 (APR 1984). If a labor-hour contract is 
contemplated. and it no specific reimbursement for ma· 
terials furnished is intended, the contracting officer 
may add the following paragraph 0) to the basic 
clause: 

0) The terms or this clause that govern reimburse· 
ment Cot materials furnished are considered to have 
been deleted. 

52.246-7 Inspection of Research and DeTelopment
Fixed-Price. 
As prescribed in 46.307(a), insen the following 

clause in solicitations and contracts for research and 
development when (a) the primary objective of the 
contract is the delivery of end items other than designs. 
drawings. or reports, (b) a fixed-price contract is con· 
templated, and (c) the contraCt amount is expected to 
exceed the small purchase limitation; unless use of the 
clause is impractical and the clause prescribed in 46.309 
is considered to be more appropriate. The following 
clause may be used in such solicitations and contraets 
when the contract amount is expected to be within the 
small purchase limitation and its use is in the Govern· 
ment's interesL 

INSPECTION OF RESEARCH AND 
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DEVELOPMENT-FIXED-PRICE (APR 1984) 
(a) Th: Contractor shall provide and maintain an 

inspection system acceptable to the Government cover
ing the work under this contract. Complete records o( 

all inspection work performed by the Contractor shall 
be maintained and made available to the Government 
during contract performance and for as long afterwards 
u the contract requires. 

(b) The Government has the right to inspect and test 
all work called for by the contract, to the extent practi· 
cable at all places and times, including the period of 
performance, and in any event before acceptance. The 
Government may also inspect the premises of the Con
tractor or any subcontractor engaged in contract per
formance. The Government shall perform inspections 
and tests in a manner that will not unduly delay the 
work. 

(c) If the Government perfonns any inspection or 
test on the premises of the Contractor or a subcontrac
tor, the Contractor shall furnish and shall require sub
contractors to furnish, without additional charge, all 
reasonable facilities and assistance for the safe and con
venient performance of these duties. Jixcept as other
wise provided in the contract. the Government shall 
bear the expense of Government inspections or tests 
made at other than the Contrac!or's or subcontractor's 
premises. 

(d) The Government shall accept or reject the work 
as promptly as practicable after delivery, unless other
wise specified in the contract. Government failure to 
inspect and accept or reject the work shall not relieve 
the Contractor from responsibility, nor impose liability 
on the Government. for noncontorming work. Work is 
nonconforming when it is defective in material or 
workmanship or is otherwise not in conformity with 
contract requirements. 

(e) The Government has the right to reject noncori
f orming work. If the Contractor fails or is unable to 
correct or to replace nonconforming work within the 
delivery schedule (or such later time as the Contracting 
Officer may authorize), the Contracting Officer may 
accept the work and make an equitable price reduction. 
Failure to agree on a price reduction shall be a dispute. 

(f) Inspection and test by the Government docs not 
relieve rhe Contractor from responsibility for defects or 
other failures to meet the contract requirements that 
may be discovered before acceptance. Acceptance shall 
be conclusive, except for latent defectS, fraud. gross 
mistakes amounting to fraud, or as otherwise specified 
in the contract. If acceptance is not conclusive for any 
of these causes, the Government, in addition to any 
other rights and remedies provided by law, or under 
other provisions of this contract, shall hav~ he right to 
require the Contr:ictor (1) at no increase: in contract 
price, to correct or replace the defective or noncon
forming supplies (work) at the original point of deliv
ery or at the Contractor's plant at the Contracting 
Officer's election, and in accordance with a reasonaDle 

PCMD 9/89 

delivery schedule as may be agreed upon between the 
Contractor and the Contracting Officer; proridtti, the 
Contracting Officer may require a reduction in con
tract price if the Contractor fails co meec suc:1 delivc~ y 
schedule; or (2) within a reasonable time after the Con· 
tractor's receipt of notice of defects or nonconfor
mance, to repayment of such portion of the contract 
price as is equitable under the circumstances if the 
Government elects not to require correction or re
placement. When supplies (work) aie (is) returned to 
the Contractor, the Contractor sh:Ul bear transportation 
costs from the original point of delivery to the Con
tractor's plant and return to the original point of deliv
ery when that point is not the Contractor's plant. 

(End of clause) 
(R 7-302.4(a) 1976 JUL) 

(R 1-7.302-4(a)) 

52..246-3 Inspection of Research and Denlopment-
Cost·Reimbursement. ' 
As prescribed in 46.308, insert the following clause in 

solicitations and contracts for research and develop
ment when {a) the primary objective is the delivery of 
end items other than designs, d'rawings. or reports, and 
{b) a cost-reimbursement contract is contemplated; 
unless use of the clause is impracticai and the clause 
prescribed in 46.309 is considered to be more appropri
ate: 
INSPECTION OF RESEARCH ANO DEVELOP· 

MENT- COST-REIMBURSEMENT (APR 1984) 
(a) Definitions. "Contractor's managerial personnel," 

as used in this clause, means the Contractor's dirc:ctors, 
officers, managers, superintendents, or equivalent repre
sentatives who have supervision or direction of-

(1) All or substantially all of the Contractor's busi
ness; 

(2) All or substantially all of the Contractor's oper
ation at any one plant or separate location at which 
the contract is being performeJ; or 

(3) A separate and complete major industrial oper
ation connected with pcrf orming this contract. 
"Work," as used in this clause, includes data when 

the contract docs not include the Warranty of Data 
clause. 

(b) The Contractor shall provide and maintain an 
inspection system acceptable to the Government cover
ing the work under this contract. Complete records of 
all inspection work performed by the Contract'lr shall 
be maintained and made available to the Government 
during contract performance anci for :1..:> long :ifterwards 
as the contract requires. 

(c) The Government has the right to inspect and test 
all work called for by the contract, to the ~xtent practi
cable at all places and times~ including the period of 
performance. and in any event before acceptance. The 
Government may also inspect the plant or plants o( the 
Contractor or its subcontractors engaged in the con· 
tract performance. The Government shall perform in· 
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spections and tests in a manner that will not unduly 
delay the work. 

(d) If the Government performs any inspection or 
test on the premises of the Contractor or a subcontrac
tor, the Contractor shall furnish and shall require sub
contractors to furnish all reasonable facilities and assist
ance for the safe and convenient performance of these 
duties. 

(e) Unless otherwise provided in the contract, the 
Government shall accept work as promptly as practica
ble after delivery, and work shall be deemed accepted 
90 days after delivery, unless accepted earlier. 

(f) At any time during contract performance, but no 
later than 6 months (or such other time as may be 
specified in the contract) after acceptance of all of the 
end items (other than designs, drawings, or reports) to 
be delivered under the contract, the Government may 
require the Contractor to replace or correct work not 
meeting contract requirements. Time devoted to the 
replacement or correction of such work shall not be 
included in the computation of the above time period. 
Except as otherwise provided in paragraph (h) below, 
the cost of replacement or correction shall be deter
mined as specified in the Allowable Cost and Payment 
clause, but no additional fee shall be paid. The Con
tractor shall not tender for acceptance work required 
to be replaced or corrected without disclosing the 
former requirement for replacement or correction, and, 
when required, shall disclose the corrective action 
taken. 

(g) (1) If the Contractor fails to proceed with reason
able promptness to perform required replacement or 
correction, the Government may-

(i) By contract or otherwise, perform the re
placement or correction, charge to the Contractor 
any increased cost, or make an equitable reduction 
in any fixed fee paid or payable under the con
tract; 

(ii) Require delivery of any undelivered articles 
and shall have the right to make an equitable re
duction in any fixed fee paid or payable under the 
contract; or 

(iii) Terminate the contract for default. 

(2) Failure to agree on the amount of increased 
cost 'to be charged the Contractor or to the reduc
tion in fixed fee shall be a dispute. 

(h) Notwithstanding paragraphs (f) and (g) above, 
the Government may at any time require the Contrac
tor to remedy by correction or replacement, without 
cost to the Government, any failure by the Contractor 
to comply with the requirements of this contract, if the 
failure is due to (1) fraud, lack of good faith, or willful 
misconduct on the part of the Contractor's managerial 
personnel or (2) the conduct of one or more of the 
Contractor's employees selected or retained by the 
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JULY 30, 1986 
FEDERAL ACQUISITION REGULATION (FAR) 

Contractor after any of the Contractor's managerial 
personnel has reasonable grounds to believe that the 
employee is habitually careless or unqualified. 

(i) This clause shall apply in the same manner to a 
corrected or replacement end item or components as to 
work originally delivered. 

U) The Contractor has no obligation or liability 
under the contract to correct or replace articles not 
meeting contract requirements at time of delivery, 
except as provided in this clause or as may otherwise 
be specified in the contract. 

(k) Unless otherwise provided in the contract, the 
Contractor's obligations to correct or replace Govern
ment-furnished property shall be governed by the 
clause pertaining to Government property. 

(End of clause) 
(R 7-402.5(a)(l) 1974 OCT) 

(R 1-7-402.S(a)) 

Alternate I (APR 1984). If it is contemplated that the 
contract will be pn a no-fee basis, substitute paragraphs 
(0 and (g) below for paragraphs (f) and (g) of the basic 
clause. 

(f) At any time during contract performance, but not 
later than 6 months (or such other time as may be 
specified in the contract) after acceptance of all of the 
end items (other than designs, drawings, or reports) to 
be delivered under the contract, the Government may 
require the Contractor to correct or replace work not 
meeting contract requirements. Time devoted to the 
correction or replacement of such work shall not be 
included in the computation of the above time period. 
Except as otherwise provided in paragraph (g) below, 
the allowability of the cost of any such replacement or 
correction shall be determined as specified in the Al
lowable Cost and Payment clause. The Contractor shall 
not tender for acceptance corrected work without dis
closing the former requirement for correction, and, 
when required, shall disclose the corrective action 
taken. 

(g) If the Contractor fails to proceed with reasonable 
promptness to perform required replacement or correc
tion, the Government may (1) by contract or other
wise, perform the replacement or correction and 
charge to the Contractor any ir. -reased cost, (2) require 
delivery of any undelivered amcles, or (3) terminate 
the contract for default. Failure to agree on the amount 
of increased cost to be charged to the Contractor shall 
be a dispute. 

(R 7-402.5(a)(3) 1974 OCT) 
(R 1-7-402.S(b)) 

52.246-9 Inspection of Research and Development 
(Short Form). 
As prescribed in 46.309, insert the following clause: 
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PART 52-SOLICITA TION PROVISIONS. AND CONTRACT CLAUSES 52.246-12 

INSPECTION OF RESEARCH AND 
DEVELOPMENT (SHORT FORM) (APR 1984) 
The Government has the right to inspect and evalu

ate the work performed or being performed under the 
contract, and the premises where the work is being 
performed, at all reasonable times and in a manner that 
will not unduly delay the work. If the Government 
performs inspection or evaluation on the premises of 
the Contractor or a subcontractor, the Contractor shall 
furnish and shall require subcontractors to furnish all 
reasonable facilities and assistance for the safe and con
venient performance of these duties. 

(End of clause) 
(R 7-402.S(b) 1959 FEB) 
(R 7-302.4(b) 1959 JUN) 

(R l-7.302-4(b)) 
(R l-7.402-5(c)) 

52.246-10 Inspection of Facilities. 
As precribed in 46.310, insert the following clause in 

solicitations and contracts when a facilities contract is 
contemplated: 

INSPECTION OF FACILITIES (APR 1984) 
(a) Definition. "Contractor's managerial personne4!' 

as used in this clause, is defined in the Liability for the 
Facilities clause of this contract. 

(b) The Contractor shall provide and maintain an 
inspection system acceptable to the Government cover
ing the facilities and work called for by this contract. 
Complete records of all inspection work performed by 
the Contractor shall be maintained and made available 
to the Government during contract performance and 
for as long afterwards as the contract requires. 

(c) The Government has the right to inspect and test 
the facilities and work called for by the contract, to the 
extent practicable at all places and times, including the 
period of manufacture. The Government may also in

. spect the facilities and work at the plant or plants of 
the Contractor or its subcontractors engaged in the 
performance of the contract. The Government shall 
perform inspections and tests in a manner that will not 
unduly delay the work to be performed by the Con
tractor under this contract or any related contract. 

(d) If the Government performs inspection or test on 
the premises of the Contractor or a subcontractor, the 
Contractor shall furnish and shall require subcontrac
tors to furnish all reasonable facilities and assistance for 
the safe and convenient performance of these duties. 

(e) The Contracting Officer may, at any time, require 
the Contractor to correct or replace facilities or work 
that is defective or does not conform to contract re
quirements. Except as provided in paragraph (t) below, 
corrections and replacements shall be at Government 
expense if, under the terms of this contract, the facili
lies or work corrected or repl:aced were initially fur
nished, or required to be performed at Government 
expense. 
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(t) The Contracting Officer may, at any time, require 
the Contractor to correct or replace facilities or work 
that is defective or does not conform to contract re
quirements, without cost to the Government under this 
contract or any related contract or subcontract, if the 
defects or failures are due to fraud, lack of good faith, 
or willful misconduct on the part of the Contractor's 
managerial personnel; or to the conduct of one or more 
of the Contractor's employees selected or retained by 
the Contractor after any of the Contractor's managerial 
personnel has reasonable grounds to believe that the 
employee is habitually careless or unqualified. 

(g) Corrected or replacement facilities or work shall 
be subject to this clause in the same manner as facilities 
or work originally completed under the contract. 

(End of clause) 
(R 7-702.6 1964 SEP) 

52.246-11 Higher-Level Contract Quality Requirement 
(Government Specification). 
As prescribed in 46.311, im~rt the following clause in 

solicitations and contracts when the inclusion of a 
higher-level contract quality requirement is appropriate 
(see 46.202-3): 
HIGHER-LEVEL CONTRACT QUALITY RE-

QUIREMENT (GOVERNMENT 
SPECIFICA TION)(APR 1984) 
(a) Definition. "Contract date," as used in this clause, 

means the date set for bid opening or, if this is a 
negotiated contract or a modification, the effective date 
of this contract or modification. 

(b) The Contractor shall comply with the specifica-
tion titled ................................... [Contracting Officer 
insert the title and number of the specification), in effect 
on the contract date, which is hereby incorporated into 
this contract. 

(End of clause) 
(R 7-104.28 1967 AUG) 
(R 7-104.33 1967 AUG) 
(R 7-703.44 1967 AUG) 

(R 7-203.5(b) 1967 AUG) 
(R 7-302.4(c) 1967 AUG) 
(R 7-402.5(c) 1967 AUG) 
(R 7-602.lO(b) 1967 AtJG 
(R 7-901.25 1967 AUG) 

52.246-12 Inspection of Construction. 
As prescribed in 46.312, insert the following clause in 

solicitations and contracts for construction when a 
fixed-price contract is contemplated and the contract 
amount is expected to exceed the small purchase limita
tion. The clause may be used in such. solicitations and 
contracts when the contract amount is expec:ed to be 
within the small purchase limitation and its use is in the 
Governmenfs interest. 

INSPECTION OF CONSTRUCTION (JUL 1986) I 
52-181 
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FINANCIAL MONITORING 

OR .... 

THE PROJECT OFFICER'S 
LAMENT ---

"WHERE, OH WHERE, DOES THE MONEY GO?" 
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PROGRESS REPORT OUTLINE 
EPA CONTRACT# 00-00-0000 

Work Assignment #00 

FINANCIAL 

I. Workhours Proposed Vs. Actual Vs. Estimated to 
Completion 

II. Funds Budgeted Vs. Actual (Period Vs. Cumulative) 
Vs. Estimated To Completion (By Task) And Variance 

Ill. Average Cost Per Hour 

IV. Summary of Travel (Budgeted Vs. Actual), 
Description of Trips 

V. Summary of ODC's (Budgeted Vs. Actual), 
Description & Breakdown 

VI. Subcontract Costs (By Subcontractor-Budgeted 
Vs. Actual) 

PCMD 9/89 11 -1 
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COMPARING ESTIMATED VS. ACTUAL 
LABOR HOUR COSTS 

Estimated Average Cost Per Direct Labor Hour 

Estimated Cost Of Contract: $750,000 

Level Of Effort Available: 20,000 hours 

Average Cost Per Labor Hour: $ 37.50 

Incurred Average Cost Per Direct Labor Hour 

Cost Incurred: $425,000 

Level Of Effort Expended: 10,000 hours 

Average Cost Per Labor Hour: $42.50 

PCMD 9/89 
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SAMPLE 

MONITORING PERCENTAGE OF COMPLETION 
(Completion Form Contract) 

$120 

MONTHLY FINANCIAL REPORT FOR THE PERIOD 
ENDING JUNE 30 

Percentage Of Work Completed = 90°/o 
Cost to Complete= $10,000 

100 {$95,000) ($100,000) 

80 

60 

40 

20 

OCT NOV DEC JAN FEB MAR APR MAY JUN JUL 

--- = Projected expenditures 

--- = Actual expenditures 
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SAMPLE 

MEMORANDUM 

SUBJECT: Payment under Contract No.---------

FROM: Project Officer 

TO: Work Assignment Manager 

You have been designated as a Work Assignment Manager for at 
least one of the work assignments issued under subject contract. As 
such, you are accountable and responsible for the monitoring of the 
contractor's performance, within the allotted budget and time frame. 
Accordingly, I look to you to provide me with a monthly Work Assignment 
Notification so that I have a basis to certify the contractor's monthly 
invoices. To this end, please forward to me by the 1st of EACH MONTH 
a completed Work Assignment Status Notification, a copy of which is 
attached hereto. A separate form should be submitted for each work 
assignment which you manage. 

Thank you for your cooperation. 

11-4 
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SAMPLE 

Work Assignment Status Notification 
Contract No. -----
Invoice No. -----

I have reviewed the invoice costs and recommend 
payment in full. 

I have reviewed the invoice costs and recommend 
suspension of amount for the 
reasons set forth below. 
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SAMPLE 

SUBJECT: Contract Invoice# __ For Delivery Order# ___ _ 

TO: 

FROM: 

__________ _.. Delivery Order Project Officer 

__________ _, Project Officer, PM-213 
382-xxxx 

Enclosed is a copy of an invoice for services performed under your 
Delivery Order on Contract Number . Payment is due 
prompUy. 

I need your approval WITHIN ONE WEEK of the date above in order to 
pay the invoice. Please indicate your approval by signing below, or by 
calling me at 382-xxx?'. 

Thank you. 

---------------------------------------------------------------
Delivery Order Project Officer: 

Charges reflected in this invoice are appropriate for payment and are 
mathematically correct. 

Signed: 
DOPO 

Date: 
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VOUCHER PAYMENTS ON 
MULTIPLE ACCOUNT FUNDED CONTRACTS 

Whenever A Contract Has Multiple Account Funding, 
The Project Officer Must Provide On Every Certification 
For Payment The Accounts And Amounts To Be 
Charged. 

PCMD9/89 
11-7 331 



US Environmental Protection Agency 

&EPA 
Washington. DC 20460 

Project Officer Invoice Approval 
Instructions 

1. Complete and return to the servicing finance office indicated responsive payment processing to the contractor. If you cannot 
below. This form 1s required for every invoice. Submit only one approve payment. or if you approve partial payment. return the 
invoice per form. invoice with a memorandum of explanation. 
2. Return the original copy; retain the yellow copy for your files 4. Dollar amounts distributed by account number must equal 
3. Send either a completed form or an explanation for disapproval total amount to be paid. 
within five calender days of your receipt of invoice to assure 5. You may attach invoices with specific account charging data 

instead of completing Part II of this form. 
Pert I. Identification 

Servicing Finance Office Contractor 

US Environmental Protection Agency 
Financial Management 01vis1on (MD-32) Contract Number 
Customer Assistance Unit 
Research Triangle Park, NC 2.7711 

Invoice Number I Date of Invoice Phone· Commercial (919) 541-1148; FTS 629-1148 

Part II. Account Charaing Instructions 

WA No. and/or DCN (Optional} Account Number Dollar Amount 

i • 

• 

• 

I • 
I • 

I 

• 
I 

I 

• 

• 

• 

• 

• 

• 

• 

• 
Total Amount To Be Paid 0 as invoiced 0 partial payment $ • 

lncomolete and inaccurate data on this form will delav oavment of the invoice. 
Part Ill. AP1)r0val 

Payment Document I have determined that the above cited contract has commenced and the 
payment requested is commensurate with the contractor's level of pro-
gress on the contract Requires Immediate 0 Goods or services have been delivered in full as requested by the 

contract to support this payment. Action D Sufficient progress has been made by the contractor to support this 
progress payment as authorized by the contract. 

""ro1ect Officer's Name (Ty~ or prmt legibly} Protect Officer's Signature Date 

~ ~ n 
Pr~ and Mail Code I ' ... 

Office Telephone E-Mail ID Number 332 

EPA Fonn 2550-19 (Rev. 6-88) Previous ed1t1ons are obsolete SERVICING FINANCE OFFICE COPY 
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~ SAMPLE 
co 

TRACKING SYSTEM FOR MULTIPLE ACCOUNT NUMBERS 

ACCOUNT NUMBERS 
VOUCHER# BREAKDOWN A 8 c D TOTAL 

100.000 30.000 25.000 645.000 800.000 

COST 5,000 985 0 1,250 7,235 
#1 FEE 400 79 0 100 579 

94,600 28,936 25,000 64,300 792, 186 

COST 800 600 1,000 4, 700 7, 100 

-42 FEE 64 48 80 376 568 

I 
(0 93.736 28.288 23.920 641.547 784.518 

COST 
#3 FEE 

COST 
#4 FEE 

-



Standud Form lOH-A PUBLIC VOUCHER FOR PURCHASES AND vouoa NO. 
September 1973 

4 Tttaswy PR.M 2000 SERVICES OTHER THAN PERSONAL 
U.S. OfrAITMfNT. IUlfAU. OI UTAlllSHMENT ANO LOCATION DAT! VOUCHER mrAlfD SCHEDUU NO. 

CONTllACT NUMIEll AND DAT! PAID IY 

llEQUISmON NUMIER AND DAT! 

I I 
PAYll'S 

NAMI 
DAT! INVOICE RfCflVfD 

ANO 

ADDIHS 
DISCOUNT T!llM$ 

L _J 
rAYH"S ACCOUNT NUMIH 

- .... 
SH•mD fltOM TO W!IGHT GOVHNMINT l/L NUMIH 

NUMIEll DATE OF ARTICLES OR SERVICES 
QUAN- UNIT PRICE AMOUNT 

ANO DATE DELIVERY ( E"ttr tl11aiptio,,. it1111 """'btr of '°"'r•ct or F1tl1r•I 
OF ORDER OR SERVICE J11ppl1 uhttlNlt. """ othtr ;,,for•'1tio11 tl111111J "'"""") TITY COST rfll 

(UM COfttinvot1on lhffff1) 1f ne<euary) (PayH must NOT use the 1poc• below) TOTAL 
PAYMENT: DIFFERENCES 
D COMf'l.ETf 

O rAITIAL 

- D FINAL -
D ,.OGlfSS Amount veri6ed; cornet for 

D ADVANCE ( SiJ11•l11r1 or ;,,;,;.,/s) 

MEMORANDUM 
ACCOUNTING CLASSIFICATION 

CHEOC NUMIEll ON TREASURER OF THE UNITED STATES CHECK NUMIEll ON (N••• •f6"dJ ,. 
• a 

CASH DATE c .. s 

11_1 n 
~~Q9/89 p U.S. GOVERl'MENT RINTI NG OFFICE: 1975-563-~ 



Srandard Form 103' 
xpwrnbft 1913 

4 Treatury l'1M 2000 
1on-110 

u.a. °"""',,.,,· WAii. 01 ••• ... " 

PUii.iC VOUCHH FOi PUICHASIS AND 
SDVICES OTHll THAN PllSONAL 

CONTINUATION SHEET 

U.S. Environmental Protection Agency 
AITICUS OI SOVICH NUMlll 

AND OATI 
Of OIDll 

DATI Oii 
DIUVllY 

01 SlhlCI 
f2a1ttr Joa••••· *• •••""'•I , .. 1r1111 # F1tln.J '""'' 

ic-.aJi. •N elkr ifl{_,.,, --~ •«nMr,J COSl ... 

TAC C< RPORATIO? 
P.O. Hox 12345 
Seven Seas, Tei nessee 

Contract No. 68-0X-1234 

oooox 

Estimated Cost: 
Fixed Fee (7.5%): 
Total CPFF: 

s 

$1,213,101 
90,983 

$1,304,084 ___________________________________________________ ._ ____________________ _ 

COST ELElmITS 

1. Direct Labor 

2. Overhead and Fringe 
Benefits (lll% of Direct 

3. Travel 

4. Consultants 

5. Subcontractors 

6. Other Direct Costs 

SUBTOTAL DIRECT COSTS 

7. G & A Expenses (25% of 
total costs) 

TOTAL COSTS 

8. Fixed Fee (10%) 

TOTAL AMOUNT CLAIMED 

11 -11 

Labor 

'.l' "°• 117' 0.211-117 , 0. &.177 

Current Cumulative 
Amount Claimed Anount Claimed 

$20,486 $137,000 

22,739 152,070 

9,000 12,000 

1,200 4,000 

25,000 65 ,rOOO 

4,500 12,530 

82,925 382,600 

20,731 95,650 

103,656 478,250 

10, 366 38,461 

114,022 516,711 
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COSTRACTOR'S COST'P~OPOSAL 

(covers two-year base period) 

l. ~irect Labor 

2. Overhead and Fringe Benefits 
(111% of iter.i 1) 

3. Travel 

4. Consultants 

5. Subcontractors 

6. Other Direct Costs 

St."'BTOTAL 

7. G & A Expense (18.5% of items 1-6) 

St.:BTOTAL 

8. Fixed Fee (7.5%) 

TOTAL {ESTDL\TtD COST PLUS FIXED FZE) 

l. Direct Labor 

., Overhead & Fringe -. 
). Travel 

I Consultant• ... 
5. Subcontractors 

6. Ot~er Direct Cotti 

Sl"!TOTAL 

7. C & A ~xpense 

Sl"BTO!Al (AVERACE ~O~"Tiil.Y ESTI!"ATED COST) 

8. Fixed Fee 

707AL {..\\'ER.AGE ~o~:THI.Y CPFf) 

11-12 

5449,016 

498,408 

10,000 

8,400 

42,890 

15,000 

Sl,023,714 

189,387 

Sl,213,101 

90,983 

Sl,304,084 

$18,709 

20,767 

417 

350 

1,787 

625 

$42,655 

7,891 

550,546 

3,091 

553,637 

336 



I~OICE 115 

Sl'l'POR!I~:C DA!.\ 

L Direct tabor Breakdown 

~ar:ie Gategorv ~ 

J. Theisman Project ~anager S27.00 
,\. Haig y.P. 30.00 
L. Thomas Sr. Researcher 22.00 
S.E. Ewing Research As1't. 14.50 
r. o. ~axon Pesticide Expert 26.00 
B. Goodman Reseat"cher 15.20 
w. Chut"chill Staff Writer 18.00 
!) • Rather Secratary 11.50 
~. Lavelle c le t'k-!yp is t 9.00(na. > 

13.50(0T) 
TOTALS 

2. Travel Breakdown 

a. 2 round-trips to Washington, DC 
to meec with Project O!!icer 

b. local mileage (100 milH ~ • 205) 

c. local parking expenses 

d. l round-trip to ~nhattan to 
review !)estic!.de data 

3. Subcor.tractor ~xpense1 

a. ~nviro-nment, Inc; 

b. ~lr. Chan Contractor Croup 

c. C&ah C=--r•, LTD 

t. • Other Direct Cotti 

a. !'Urch••• of personal cor.rpucer 

b. phococo~yin1. office suppl1••• 
mailing, acc. 

,PCMD 9/89 
11 -1 3. 

Hours 

160 
24 

160 
. 88 

60 
250 
120 
100 
l60(re1.) 
40{0T2 

-t, 112 

5450 

Zl 

77 

352 
5900 

$9,200 

6,500 

9,300 
525,000 

53,900 

600 
54,500 

~ 

54,320 
720 

3,520 
1,276 
1,560 
3,800 
2,160 
1,150 
l,440 

540 
520,486 
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PROMPT PAYMENT ACT 

Requires Government To Pay Invoices Within 
30 Days Of Invoice Receipt Or Incur Interest 
Penalty. 

Exceptions: 

(a) Payment may be delayed because of dispute 
between EPA and contractor over payment amount 
or other issues regarding contract compliance. 

(b) Does not apply to provisional, advance or 
progress payments, although Agency policy is 
to pay within 30 days regardless. 

(c) Payments on construction contracts are due 
within 14 days, unless a longer period has been 
provided for in the solicitation to give EPA adequate 
time to inspect the work. 

(d) To obtain contractor discount, EPA must make 
payment by discount date. 

11-1 4 
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FIXED FEE 

Authorizes Contracting Officer To Withhold 
Up To15°/o (Or Maximum of $100,000) Of 
Fee As Reserve To Protect Government's 
Interest 

FIXED FEE (FAR/APR 1984) 

(a) The Government shall pay the Contractor for 
performing this contract the fixed fee specified 
in the Schedule. 

(b) Payment of the fixed fee shall be made as 
specified in the Schedule: provided, that after 
payment o: 85 percent of the fixed fee, the 
Contracting Officer may withhold further payment 
of fee until a reserve is set aside in an amount 
that the Contracting Officer considers necessary 
to protect the Government's interest. This reserve 
shall not exceed 15 percent of the total fixed fee 
or $100,000, whichever is less. 
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LIMITATION OF COST 

CONTRACTOR MUST NOTIFY GOVERNMENT 
WHENEVER: 

Costs Within Next 60 Days Will Exceed 75°/o 
Of Total Estimated Cost 

Total Cost Will Be GREATER Or SUBSTANTIALLY 
LESS Than Estimated Costs {Overrun Or 
Significant Underrun) 
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LIMITATION OP COST (APJl 1914) 
(a) The parties estimate dw performance or this con

tract, exclusive or any rec. will DO( COit the Govern
ment more than (1) 'the estimated cost spec:if'ICd in the 
Schedule or, (2) i( this is a cost-sharin1 contrac:t, the 
Government's &hare or the estimated cost speci(led in 
the Schedule. The Contractor aarees to me its best 
efTons to perform the work specified in the Schedule 
and all obli1ations under this contract within the esti· 
mated cost. which. i( this is a cost-sharin1 contract. 
includes both the Government's and the Contractor's 
share or the cost. 

(b) The Contractor shall notify the Contractin1 Offi. 
ccr in writina whenever il hu reuon to believe that-

(1) The costs the contractor expects to incur under 
this contract in the next 60 days. when added to all 
costs previously incurred. will exceed 75 percent or 
the estimated cost specified in the Schedule; or 

(2) The total cost ror the performance or. this con
tract. exclusive or any ree, ...m be either areater or 
substantially Jes:a than had been previously estimated. 
(c) As pan or the notification. the Contractor shall 

provide the Contractin& Officer I revised estimate or 
the total cost or performina this contract. 

(d) Except as required by other provisions or this 
contract. specifically citina and stated to be an e.1up
tion to this clause-

(1) The Government is not oblipted to reimburse 
the Contractor ror COltS incurred in n.ccss of (i) t.be 
estimated cost specified in t.be Schedule or, (ii) if this 
is a cost.sharlna coatract. the estimated COil to the 
Government specified int.be Schedule; and 

(2) The Contractor is DOI oblipted co coatinue 
perfonnance under this contract (mcludina actioas 
under the Termination c1ame ol this contract) or 
otherwise incur CCIII in esccs ol the esrim•ted COit 

specified in the Schedule. antil the Contnctin1 Offi. 
cer (i) notifies tbe Coatnctor iD writina that the 
estimated cost bal been incrcaed and (ai) provides a 
revised estimated sow CCII ol pcrf'ormin& this coa· 
trac:L If this ii a cat-thariq coctract. the ina me 

FAR Clause 

ahall be allocated in .a:ordanc:e with the formula 
specified in the Schedule. 
(e) No notice. communication. or representation in 

any form other than that specified in subparasraph 
(d)(2) above, or from any penon other than the Con· 
tractina Officer, shall affect this contract's estimated 
cost to the Government. In the absence or the specified 
notice, the Government is not obJi1ated to reimbune 
the Contractor ror any costs in excess or the estimated 
CO&t or, if this is a c:ost·sharin& contract. for any cxu 
in ucess or the estimated cost to the Government 
specified in the Schedule. whether thole excess COIU 

were incurred durina the course or the contract or u a 
result or termination. 

(f) If the estimated COit specified in the Schedule ii 
increased, any costs the Contractor inc:un before the 
increase that are in ucesa or the previoualy admated 
cost shall be allowable to the same extent as if incurred 
afterward, unless the Conuxtin1 omcer Sa. tcrmi
mtion or other notice directina that the iDcrase is 
10lely to cover termination or other specified npenscs. 

(J) Chanae orden shall DOC be considered an authori· 
z.ation to exceed the estimated cost to the Government 
spectfied in the Schedule, unless they contain a state
ment increasina the estimated cost. 

(h) If this contract is terminated or the estimated cost 
is not increasN, the Government and the Contractor 
shall negotiate an equitable distribution or all propeny 
produced or purchased under the contract, based upon 
the share of costs incurred by each. 

PCMD 9/89 
11-17 

341 



PCMD9/89 

LIMITATION OF FUNDS 

Applicable To Incrementally Funded Contracts 

Requires Contractor To Notify Government 
Whenever It Expects Costs Within The Next 
60 Days Will Exceed 75o/o Of The Incrementally 
Funded Amount 
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LIMIT ADON OF FUNDS (A.Pl. 1914) 
(a) Tbe puties estimate tJw perl'onnance of this COD· 

cnct will aot caa tbe OoYtnmcnt more than ( 1) the 
estimated COil spedfted ia tbe Schedllle or, (2) if this ii 
a ccat-sharin1 coatnc:t. die Govermnmt'a share of the 
estimated CCII speciftld ii the Schedule. Tbe Coatnc· 
tor qrea IO me its t.11 .trans IO perform the work 
specified in the Sched1aJe ud all obliptiom ander this 
contract within the estimated caa. which, if this ii a 
C01t-sharin1 contract. includes both the Oovenuncnt'a 
and the Contractor'• share of the COit. 

(b) The Schedule aPecifies the amowit pre1ntly 
available for payment by the GovcrnJnast and allotted 
to this contract. the items covered. the Govemmat'a 
share or the cost if this is a eo11-sharin1 ccntnct. and 
the period or performance it is estimated the allotted 
amount will cover. The parties contemplate that the 
Oovemment wiJJ aJJot ~tionaJ fWJds iDcremoUlly 
&o the contract up to the full estimated COil lO . the 
Government apecifJed in the Schedule, uclusive of any 
fee. The Contractor asrees to perform. or bave per· 
formed, work on the contraet up to the point 11 which 
the total amount paid and payable by the Government 
under the contrac:t approximates but does DOC uceed 
the lOUJ amount actually a1loned by the Government 
&o the contract. 

(c') The Contractor ahall notify the Contractin1 om. 
cer in writina whenever it baa reuon to believe that 
the costs it expecu to incur under this contract in the 
next 60 days. when added to all costs previously in· 
curred, will e.iceed 75 percent of (1) the total amount 
ao lat allotted to the contract by the Government or, 
(l) ii this is a cost·sharin1 contract, the amount then 
allotted to rhe contract by the Government plus the 
Contractor'• correspondinl aharc. The noric:e ahall 
state the estimated amounr of additional funds required 
to conrinue performance for the period specified in the 
Schedule. 

(d) Sixty days before the end of the period specil"icd 
in the Schedule. rhe Contractor shall DOtily the Coa
tractinJ OfTJCCr in writinJ o( the estimated amount ol 
additional funds. ii any, required so c:ontiniae timely 
performance under tbe ecatna Cll' for any funber 
period specified m tbe Schedllle or Olherwilc aareed 
upon, and when the flmds will be reqWed. 

(e) J(, after DOtiftcatica. adctitioaal funds are DOC al· 
locted by the end ol tlilt period ~ in the Sc~
uJe or aiio<her aareecf-upoa date. up:ia the Coatnl:tor • 
written request the Coatractinl omcer ~ ~ 
this contract on that date in accordance wnh the pnm
IK>ns of the Termination dame ol this contnc:t. U tbe 
Contractor estimates tlw the funds available will allow 
it lO continue to discharp its obliptiom beyond that 
date, it may specify a lam date m bs req'QCSt, and tbe 
Contnctinl OfT.c:cr may~ this c:octract oa that 

later date. . co Escept u required by other provisions o( this 
contn.ct, apec:il"ically citiJsl and IUled to be UI ~ 
rion to this clame-

FAR Clause 

(l) The Oovermnent ii llOt oblipt.ed to reimbune 
the Contractor ror com incurred in uc:esa of the 
total amount allotted by the Government to this con
tract; and 

(2) The Contractor is DOt oblipted IO continue 
perf ormanc:c under this contract (includin1 actioas 
under the Termination clause o( this contnct) or 
ocherwitc incur COltl in esce11 of (i) the amount then 
allotted to the contract by the Government or, (ii) if 
tllis is a C01t-t!win1 coatnc:t, the amowst then allot· 
led by the Government to the contrxt plus the 
Contnctor'a correspondinJ abarc. util the Coatnct· 
iq Ofticcr notifies the Contnetor in writina that the 
amount allotted by the Govemment baa been in· 
creued and speci&s u incras.ed amoWtt. which 
ahall then ccmtitute the tocaJ amewu allotted by the 
Government to this c:oauKt. 
(J) The f!lfimeted COit shall be incrased to the 

atall that (l) the .moat allotted by the Govemment 
or, (2) if this is a cost-sJwina coatract, the amount then 
allotted by the Govmunait to the coatnct plua tbe 
Contractor's conapondin1 abarc. aceeds the esbm&t· 
ed cost ~ in the Schedule. u this ii a CCll• 

lht.rin1 contract, the incrcuc shall be allocated iD llC· 

cordanc:e with the formula specified in the Scbed1lle. 
(b) No DOtic:e. c:ommwUc:atioG. or repraentatioa in 

any form other than that specified iD subpuqraph 
(f)(l) above, or from any penoa other than the Coa· 
tractin1 Offteer, ihall afl'ect the amount allotted by the 
Government to this contnct. In the abtence of the 
specified notice, the Government is not obli1ated to 
reimburse the Contnctor (or any COU1 in UCCSI of the 
tow amount alloncd by the Government to this con
.ttact. whether incurred durina the coune of the con· 
tract or as a result or termination. 

(i) WhCft and to the extent that the amount allotted 
by the Oovernment to the contract is increased. a:sy 
cosu the Contractor incurs before the increase that are 
in excesa or ( l) the amount previoosly allotted by the 
Qcnermnat or, (2) if' this is a c:ost-Wrinl contract. 
the amount prev;omly allotted by the Government to 

the coatract phla the Coatnctor'1 correspondin1 share. 
ahall be allowable to the same extent u i( incurred 
afterward. aJea the Contrxtin1 omcer iuues. tmni
utioin or other notice and dincu that the inc:rcue is 
10lcly to cover termination or other Sl)eCified expema. 

G> Chanse ordcn ahalJ no< be considered an autbori
u1;oa to uceed the amount allotted by the Govem· 
ment specified in the Schedule. unlal they contain a 
swemcnt incrasina the amount allocted. 

(k) Nothin1 in this c:lame ahalJ affect the ript of the 
Oovmunnt lO term.i:nate this c:cauact. Ir this coctnct 
is terminated. the Government and the Contractor ahall 
DqOCiatc an equitable distribution of all propcrty pro
duc.d or purchased under the contrxt. bued upon the 
ahare o( COIU incurred by each. 

0) U the Oovmunent docs DOC allot sutricient fund1 
to allow ccmplctioa ol the work. the Contrxtor is 
entitled to a pcrcasiqe of the fee ap«mtc ur the 
Schedule eqv.allina the pm:ata1e of completion or the 
wort coatempllled by this COGU'Kt. 
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LIMITATION OF COST CLAUSE 

Manpower Program Analysis Consultation and Training Inc. (LBCA 
No. 80-BCA-113, November 4, 1981. Contract No. 99-6-601-08-82) 

FACTS 

Finding of Fact 

1. On August 27, 1976, the Institute for Manpower Program 
Analysis Consultation and Training, Inc. (IMPACT) entered into 
an agreement (subcontract) with the Small Business Administration 
(SBA) (Contract No. SB 543(8a) 76-C-315) for the development and 
field testing of a job bank opening~ summary data retrieval 
system under the prime contract between SBA and the Department of 
Labor (DOL) (Contract No. 99-6-601-08-82). The estimated total 
amount of the contract prior to any modification was $88,696 and 
the period of performance extended from August 27, 1976 through, 
August 26, 1977. 

2. The basic contract provided for estimated direct costs of 
$68,234, indirect cost of $15,441 (32.8% of $47,804) and a profit 
of $5,021. 

The four-page Statement of Work, which was drafted by DOL 
staff (Tr. 225-26), stated that the project was designed to 
improve the effectiveness and efficiency of the Employment 
Service system by improving the ability of the Job Information 
Service staff to use and implement job search information and 
techniques that facilitate job placements. Specifically, the 
project was stated to involve the preparation of training 
materials related to the job search function and training. 

3. The General Provisions of the contract provide under clause 
three, Limitation of Cost: 

"(a) It is estimated that the total cost to the Government 
for the performance of this contract, exclusive of 
any fee, will not exceed the estimated cost set forth 
in the Schedule, and the Contractor agrees to use his 
best efforts to perform the work specified in the 
Schedule and all obligations under this contra~~ 
within such estimated cost. If, at any time, the 
Contractor has reason to believe that the cost which 
he expects to incur in the performance of this 
contract in the next succeeding 60 days, when added 
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to all costs previously incurred, will exceed 75 
percent of the estimated costs then set forth in 
the Schedule, or if, at any time, the Contractor 
has reason to believe that the total cost to the 
Government for the performance of this contract, 
exclusive of any fee, will be greater or substan
tially less than the then estimated cost hereof, 
the Contractor shall notify the Contracting Officer 
in writing to that effect, giving the revised 
~stimate of such total cost for the performance of 
this contract. 

"(b) Except as required by other provision of this 
contract specifically citing and stated to be an 
exception from this clause, the Government shall 
not be obligated to reimburse the Contractor for 
costs incurred in excess of the estimated cost set 
forth in the Schedule, and the Contractor shall 
not be obligated to continue performance under the 
contract (including actions under the Termination 
clause) or otherwise to incur costs in excess of the 
estimated cost set forth in the Schedule, unless 
and until the Contracting Officer shall have notified 
the Contractor in writing that such estimated cost 
has been increased and shall have specified in such 
notice a revised estimated cost which shall thereupon' 
constitute the estimated cost of performance of this 
contract. No notice, communication, or representation 
in any other form or from any person other than the 
Contracting Officer shall affect the estimated cost 
of this contract. In the absence of the specified 
notice, the Government shall not be obligated to 
reimburse the Contractor for any costs in excess of 
the estimated cost set forth in the Schedule, whether 
those excess costs were incurred during the course of 
the contract or as a result of termination. When and 
to the extent that the estimated cost set forth in 
the Schedule has been increased, any costs incurred 
by the Contractor in excess of the estimated cost 
prior to such increase shall be allowable to xhe same 
extent as if such costs incurred by the Contr~ctor 
had been incurred after the increase; unless the 
Contracting Officer issues a termination or other 
notice and directs that the increase is solely for 
the purpose of co_vering termination or other specified 
expenses. 

-2-
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"(c) Change orders issued pursuant to the Changes 
clauses of this contract shall not be considered 
an authorization to the Contractor to exceed the 
estimated cost set forth in the Schedule in the 
absence of a statement in the change order, or 
other contract modification, increasing the 
estimated cost." 

4. On June 15, 1977, IMPACT submitted cost and technical 
proposals to add two training sessions, 150 training packages 
and 75 audio-visual presentations. Negotiations culminated in 
September 1977 and a modification raised the contract amount to 
$118,673 while extending the completion date to August 18, 
1978. 

5. On December 5, 1977, Ms. Patricia King, the DOL project 
officer, spoke on telephone with Mr. Willis Thibado, the Director 
of Appellant's Training Division, regarding certain alterations 
in the work products. Predicated on this call, Mr. Thibado, in 
his December 6, 1977 letter to Ms. King confirmed the following 
understanding: (1) IMPACT would combine the use of the training 
manuals with the audiovisual presentation; (2) the same number 
of manuals would be developed and the same amount of time for 
material development would be necessary; (3) there would be no 
increase or decrease in costs in the development of the manualsf 
(4) the slide/tape presentations would be organized to coincide 
with the five chapters of the training manual and would be self
contained; (5) the same number of slides, the same amount of tape, 
and the same amount of time for material development would be 
used; and (6) there would be no increase or decrease in costs for 
development of the slide/tape presentation. During the month of 
March, 1978 IMPACT completed three separate revisions of the 
training manual as requested by Ms. King on behalf of DOL. 

6. By letter to Ms. King dated June 6, 1978, Mr. Thibado 
requested a modification of IMPACT's cost proposal. The letter 
indicated that IMPACT's expenditures through May 31, 1978 exceeded 
the Modification's cost estimates by $11,382.00 with an additional 
$2,000.00-$4,000.00 to be spent in writing the final reports. 
Several reasons were advanced by Mr. Thibado for the overruns, 
including the following: (1) the change in emphasis of the 
training materials that was imposed after the training needs 
assessment was conducted; (2) the impact this change in emphasis 
had on the size of the training manual; (3) the costs of 
developing the training portfolios, materials not required to be 
produced under the contract as executed; (4) the substantial 
increases in the scope and size of the drafts of the training 
manual and workbook that were required. 

-3-

11-22 346 



PCMO 9/89 

7. After receipt of the June 6 letter, Ms. King requested that 
IMPACT submit additional documentation in support of the request 
for modification. No response to the request was received from 
IMPACT during the period of contract performance. By letter 
dated September 15, 1978, IMPACT submitted the requested 
additional documentation and indicated that the request for 
modification then amounted to $17,423.00. 

8. All. products and services which IMPACT was required to provide 
to DOL were delivered and furnished prior to the date of contract 
completion_. 

9. On May 22, 1980, the DOL Contracting Officer, disallowed all 
amounts claimed by IMPACT in excess of the contract price of 
$118,673, because IMPACT did not compy with General Provision 3, 
"Limitation of Cost" clause, which .requires the Contractor to 
notify the Contracting Officer in advance and in writing of a 
possible cost overrun and to secure advance approval. 

-4-
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MONITORING GOVERNMENT 
PROPERTY 

A Significant Financial Responsibility In Some 
Contracts Involving Monitoring Purchase, Use 
And Disposition Of Government Property 

Activities Involved: 

(a) Review Reimbursement Vouchers To Ensure 
That Acquisitions Are Authorized And Itemized On 
EPA Form 1730-1. 

(b) Review Contractor Inventory And Recommend 
Appropriate Disposition Of Property To Property 
Administrator 

(c) Inspect Property Status And Use At Contractor 
Site; ensure Appropriate Preventative Maintenance. 

(d) Coordinate With Contractor, Contracting Officer 
And Property Administrator On Desired Changes, 
Alterations, Returns, Transfers, Or Trade-ins Of 
Property. 

(e) Ensure Filing Of Information To Property 
Administrator Or Contracting Officer If Property 
Is Lost, Stolen Or Damaged. 

(f) Assure Appropriate Disposal, Return Or Transfer 
Of Government Property At Contract Completion. 
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PROPERTY CERTIFICATION 

I Certify That The Listed Property Is Free Of 
Biological, Radioactive, Chemical, Or Any 
Other Contamination Hazardous To Health 
And That The Property Is Safe For Disposal 
And Reuse. 

Signature 

Tit I e 

Date 
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Chapter 11 
FINANCIAL MANAGEMENT OF CONTRACTS 

The degree of financial management required in monitoring contracts is directly 
related to the type of contract and the amount of risk assumed by the Government. The 
gre~ter the risk which EPA is bearing, the greater must be our oversight. Thus, in a 
firm fixed price situation where the Government bears almost no risk for the cost of 
performance, the contractor has a strong incentive to perform the contract in the most 
economical way. Little financial monitoring is needed. 

Under cost-type contracts, however, the contractor has little incentive to control 
costs, as he or she will be reimbursed for whatever he or she spends in doing the work 
barring a determination that costs are unreasonable or unallowable. Most of the risk in 
this situation is borne by the Government and a significant amount of oversight is 
required. A time-and-materials, labor-hour, or fixed-rate indefinite-quantity for 
services contract is of even more concern, for the contractor has a direct incentive not 
to control costs or perform efficiently, because every additional hour of labor charged 
will result in additional profit. 

Federal employees have a responsibility to monitor the efforts of contractors in 
order to prevent waste of public funds and to obtain the required services within the 
amount budgeted. Therefore, the importance of diligent financial management of 
contracts cannot be emphasized too strongly. This chapter provides guidance to Project 
Officers on their role in this activity. 

11.1 Cost-reimbursement Contracts 

Under EPA cost-type contracts, there is a requirement for the contractor to 
submit a combined monthly technical and financial progress report. While Project 
Officers, Work Assignment Managers and Delivery Order Officers might properly be 
particularly concerned about technical progress, the financial status of a project is of 
equal importance. Project Officers are responsible for reviewing the financial portion 
of the report each month and reporting to their Contracting Officer any problems they 
see developing. 

Format and content of the financial reports differ in a number of respects 
between term form and completion form contracts. Term form (level of effort) 
contractors are required to include the following information each month: 

PCMD9/89 

(1) Cumulative costs and direct labor hours expended from the effective date of 
the contract through the last day of the current reporting month. A 
cumulative incurred cost-per-direct-labor-hour-average computation 
(actual "loaded" contract cost per labor hour) will be included, with a 
comparison of the result to the cumulative average cost per direct labor hour 
derived from the estimated cost of the contract. · 

(2) Actual costs and direct labor hours expended during the current reporting 
month. 

(3) Estimated costs and direct labor hours to be expended during the next 
reporting period. 
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(4) Actual costs and direct labor hours incurred for each work assignment 
issued and estimates of costs and staff hours required to complete each work 
assignment. 

Work Assignment Managers and Delivery Order Project Officers should review 
the information for their own work assignments and delivery orders, while Project 
Officers need to be concerned with the contract as a whole. Project personnel should pay 
particular attention to the average incurred cost per hour versus the estimated cost per 
hour, as this will help highlight any potential problem of the funding being depleted 
before the hours have been expended. (See sample on page 326). This may signify 
excessive use of higher labor categories than necessary or anticipated. Diligent 
monitoring of remaining costs and hours is a must, and Project Officers should keep 
track of actual costs and hours expended versus the amounts in the contract. If it 
appears that more than 100% of the contract hours will be required, preparation should 
begin as early as possible for supplemental contract support. In most cases, this will 
have to be obtained competitively, which involves a substantial lead time before award. 

Individual work assignments should be monitored from the perspective of 
percentage of completion compared to the actual effort and costs expended. If a work plan 
budget was prepared by the contractor, the financial status should be compared against 
that. For example, if at 25% of completion of the effort, 50% of the estimated hours and 
costs have been expended, the Contracting Officer may have to increase the number of 
hours on that work assignment, and the Work Assignment Manager's own cost estimate 
will have to be adjusted. The Contract Project Officer needs to be aware of this as well, 
in order to track the financial status of the contract as a whole. The total contract hours 
and dollars, in fact, are the controlling factors in financial management of a term form 
contract. 

Under a completion-form contract, the monthly financial progress report will 
include a graph showing the actual and projected rate of expenditure against the total 
estimated cost of the contract. (See sample on page 327 .) This graph will enable 
Project Officers to track the rate of expenditure each month, and spot potential problems 
before they occur. The contractor's projected cost to complete the effort should be 
compared to the remaining available funds, to determine whether or not additional funds 
will be required before the contract is completed. 

Monthly vouchers are another good way to identify potential problems. Vouchers 
break down the monthly expenditures by cost element (i.e., direct labor, materials, 
subcontracts, indirect expenses, etc.), which makes it easier to spot where the higher 
level of spending has occurred. If further detail is necessary, the Project Officer should 
request an explanation from the contractor and back-up documentation, e.g., copies of 
vendor invoices, a breakdown of the direct labor charges, etc. 

Project Officers should also request Work Assignment Managers and Delivery 
Order Officers to review and sign off on contractor invoices routinely, since these 
individuals are most likely to be aware of contractor performance. Sample forms for 
Project Officers to use in such certification are included on pages 328-30. 

Where it is evident that potential problems exist, the Contracting Officer should 
be informed immediately. If only minor cost growth trends are indicated, they may be 
susceptible to correction. For example, the Project Officer might be able to suggest to 
the contractor that lower levels of personnel are acceptable for less critical portions of 
a project, or convince him that fewer trips need to be taken at contract expense. 
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Perhaps the contractor is simply not managing the contract in an efficient manner. 
Measures can be taken to alleviate these types of problems. 

However, if corrective action will not prevent the funding from being depleted 
before the end of the period of performance, decisions regarding additional funding or 
reducing the scope of the contract will have to be made. This should be done as early as 
possible, and the decisions will have to be made jointly between the Contracting Officer 
and the Project Officer. 

All cost-reimbursement contracts contain a clause entitled "Limitation of Cost," 
which limits the Government's obligation to the amount set forth in the contract. (See 
page 341 for text.) It also relieves the contractor of the obligation to proceed any 
further once the estimated cost has been expended. (When the contract is incrementally 
funded, the "Limitation of Funds" clause governs, relieving the contractor from 
proceeding once the amount funded is exhausted. See page 343 for text.) And, both 
clauses require the contractor to inform the Contracting Officer immediately when 75% 
of that amount will be exceeded within the next 60 days, or any time he or she believes 
that the total cost for performance will be either greater or substantially less than had 
been included in the contract. This notification allows the Government to avoid a crisis 
by making a decision about what to do before the funds are actually depleted. 

If a contractor's costs exceed or are expected to exceed the estimated cost in the 
contract, the contract is in a cost overrun situation. Legally, by the terms of the 
contract, the Government is not obliged to pay the overrun if the contractor has failed to 
notify the Contracting Officer. Formal notification of a possible overrun is required by 
the "Limitation of Cost" or "limitation of Funds" clause. However, if the Government has 
other ways of being aware of the situation (e.g., through monthly reports or vouchers), 
and by silence er other action encourages the contractor to continue working, the courts 
and the Boards of Contract Appeals have ruled that such action (or inaction) effectively 
obligates the Government to reimburse the contractor for the additional costs. 
Therefore, Project Officers must take precautions to refrain from encouraging any 
continuance of work once funds have been exhausted. 

11.2 Time-and-Materials, Labor-Hour, and Fixed-Rate for Services 
Contracts 

The monthly reporting requirements for time-and-materials, labor-hour, and 
indefinite delivery/indefinite quantity fixed-rate services contracts differ somewhat 
from those for cost-reimbursement contracts. The following information is required to 
be included: 
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(1) Cumulative costs and labor hours expended from the effective date of the 
contract through the last day of the current reporting month. 

(2) Actual costs and labor hours expended during the current reporting month. 

(3) Estimated costs and labor hours to be expended during the next reporting 
period. 

(4) For indefinite quantity contracts, percentage of work ordered and completed 
during the reporting period, actual costs and direct labor hours incurred for 
each delivery order issued, and estimates of costs and staff hours required to 
complete each delivery order. 
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All contracts in this category contain an amount which represents the maximum 
liability of the Government, and beyond which the contractor may not charge EPA. A 
fixed rate, indefinite quantity contract also contains a minimum amount which is 
guaranteed to the contractor unless the contract is terminated. Between the minimum 
and maximum amounts, the Government will issue delivery orders for services within 
the scope of the contract. 

These contracts typically include a provision that establishes the agreed hourly 
rate of compensation for each category of labor. The rate includes direct labor costs, 
indirect costs, and profit. Estimates of the number of hours to be utilized in each 
category are set forth in the contract. The Government may order up to these ceiling 
amounts. (When total amounts are set forth in each delivery order, however, they are 
treated as ceilings on hours in each labor category.) Each rate also represents a range of 
actual salaries within each labor category. This means that the contractor may earn a 
different amount of profit based on the salary of the employee actually used to perform 
the work. For example, the category average is $15 per hour, but the actual salary 
range in this category is $14 - $16. John S. is at the bottom end of the scale making 
$14 per hour while Sue T., in the same labor category, earns $16. The fixed rate in 
this category is $15 direct labor + $15 (100%) in indirect costs + $2.40 (8%) 
profit, or $32.40. 

The following breakdown shows what happens to the contractor's profit margin if 
the contractor uses the lower paid employee to perform work on the contract: 

I ~ategQ(j'. a~eraae I JQhn s. Sue I. 
I I 

total fixed rate I $32.40 I $32.40 $32.40 
I I 

direct labor I $15.00 I $14.00 $16.00 
I I 

indirect costs (100% I I 
of direct labor) I $15.00 I $14.00 $16.00 

I I 
profit I $ 2.40 I $ 4.40 3i .~Q 

I ~ I (l 5°!'2) (l ,25°ai) 

Obviously, it is to the contractor's advantage to utilize John S. on the contract, 
because the contractor receives 15% profit instead of 8%. But what does this mean for 
the Government? Are we really getting the quality of service we require? 

The fact that John S. earns $2.00 less per hour than Sue T. probably indicates 
that he is somewhat less experienced, and may require more hours to perform the work, 
thereby earning more profit for the contractor. But the contractor has the right to 
assign John S. to the contract provided he meets the minimum qualification standards, 
and the higher profit incentive means it is likely he will do so. And John's lesser 
capabilities may result in more time required on the project. Every additional hour 
spent means another $4.40 in profit returned to the contractor. Clearly, the contractor 
has no incentive to control the total number of hours expended on a project, provided the 
contractor stays within the ceiling of the delivery order. And, since ceilings are often 
established based only on the Government's best estimate, they sometimes may not equate 
to what the work actually costs. 
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For these reasons, adequate surveillance of performance is necessary by both 
EPA Project Officers as well as Contracting Officers. It is perfectly acceptable to pay a 
visit to the contractor's facility if feasible, and survey the work being performed. The 
Contracting Officer should be notified before the visit. Ask for labor records or find out 
who is working on the contract. Many contracts require submission of staff resumes. 
Monthly financial reports should be studied to spot problems. And invoices or vouchers 
should be reviewed for information on each labor category. To avoid reaching ceilings 
prematurely, Project Officers should keep a running check on total hours in each 
category, both expended and estimated. It is also important to monitor the costs of 
travel, materials, and other direct costs. This attention is critical, because if the 
contract or delivery order ceiling is reached while a project is still in progress, EPA 
may not realize any value from the work. Ceilings cannot easily be raised. 

11.3 Financial Management Reviews 

The Procurement and Contracts Management Division "Blue Team" often 
performs financial management reviews on EPA cost-reimbursement and indefinite 
delivery type contracts over $5 million. These reviews, held during the course of 
contract performance, focus on the contractor's own financial management and 
accounting procedures, including cost control, monitoring of each individual cost 
element, payment to subcontractors, etc. The cost analysts who perform these reviews 
also examine monthly progress reports and vouchers, and obtain from the contractor an 
estimate of cost to complete performance. The reports issued as a result of these 
reviews can be a very useful tool in financial management, and will be made available to 
the contract Project Officer. 

11.4 Cost Management - The Contractor's Job 

The information in this chapter is designed to assist Project Officers in the very 
important function of contract financial management. With proper attention, 
Government funds will not be wasted. The more the contractor realizes that a close 
watch is being kept on the status of the funds and the contract expenditures, the more 
incentive there is to be economical. A Project Officer who continually asks questions can 
go a long way towards preventing a cost overrun or a depletion of funds before the work 
is completed. 

When working with contractors to correct problems which have arisen, 
however, Project Officers must take care to remember that managing the contract work 
is basically the contractor's job. The proper approach is to observe this management 
activity, and require the contractor to proceed in an economical or efficient manner. It 
is not the Project Officer's function to take over the management of the contract and 
substitute his or her own judgment for the contractor's. If inefficient or wasteful 
methods are being used by the contractor, report it to the Contracting Officer. 

11.5 Voucher Certifications And Payments To Contractors 

As stated in Chapter 2, the fundamental obligation of the Government is to make 
payment to the contractor for supplies or services delivered and accepted. Processing of 
payments begins with the submission of invoices or vouchers by the contractor. 
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11.6 Project Officer Responsibilities 

It is the Project Officer's responsibility to verify contractor invoices/vouchers. 
Government personnel have a responsibility to process these documents for payment in a 
timely fashion. Undue delay can cause financial hardship for the contractor and can 
result in the case of fixed price contracts, in the Government's having to pay interest to 
the contractor, as provided in the Prompt Payment Act (See section 11.8, below). All 
vouchers should be certified and submitted to the Financial Management Division - RTP 
(FMD-RPT) by the Project Officer within one (1) week of receipt. 

The Project Officer's involvement in the processing of vouchers and invoices 
differs depending upon 1) the type of contract, 2) the payment provisions of the 
contract, 3) what is being purchased, and 4) the types of appropriations and accounts 
which make up the funding on the contract. The following is an explanation of the 
difference in the requirements: 
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(1) Provisional Payments Under Cost-Reimbursement Contracts and Fixed 
Bate for Services lndefinjte Deliyery/lndefjnite Quantity Contracts: 

Provisional Payments are made subject to final audit to determine the 
allowability, allocability, and reasonableness of the costs paid under cost
reimbursement contracts, and to verify the accuracy of charges under 
indefinite delivery/indefinite quantity contracts. The following are Project 
Officer responsiblities for the processing of invoices/vouchers under these 
types of contracts. 

(a) Immediately upon receipt of the Project Officer Invoice Approval 
Form (see EPA Form 2550-19 on page 332) from the FMD-RTP, the 
Project Officer determines whether the payment request is 
commensurate with the items delivered and/or services performed by 
the contractor. This may required obtaining verification from Work 
Assignment Managers and Delivery Order Project Officers. Project 
Officer response is required within one (1) week. 

(b) When no exception is taken, the Project Officer shall approve and sign 
the Form 2550-19 and return it to the EPA Financial Management 
Division (MD-32), Research Triangle Park, NC 27719 for further 
processing. A copy of the invoice/voucher should be retained by the 
Project Officer for the file. 

(c) If, during the review, the Project Officer takes exception to any of 
the costs being invoiced, he/she must prepare a memorandum setting 
forth (a) the reasons for the recommended suspension, and (b) the 
amount recommended for payment, and submit it together with the 
invoice/voucher, to the FMD-RTP for appropriate action. 

(d) At the same time, a copy of the memorandum recommending 
disallowance or suspension, and a copy of the invoice/voucher, should 
be forwarded to the Contracting Officer, who will investigate the 
problem and determine the amount due and payable. If any deductions 
are taken, the Contracting Officer will notify the FMD-RTP and the 
contractor in writing. 
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NOTE: Approval should not be given for payment of the entire minimum quantity 
under indefinite delivery/indefinite quantity contracts unless the Project 
Officer has verified that the minimum has been ordered and delivered. 

(2) Completjon Voucher. Cumulative Clairn and Beconcmation Under 
Cost-Reimbursement Contracts: 

The completion voucher is submitted when the contractor has incurred all 
costs under the contract. It is a provisional voucher designated 
"completion" and initiates an audit of all costs incurred under the contract. 
This voucher summarizes all direct and indirect costs incurred under the 
contract. The Project Officer shall process completion vouchers in exactly 
the same manner as provisional vouchers, as set forth above. 

(3) Lump Sum Payments for Services. Supply. and Eguipment Under Ejxed
prjce Contracts: 

(a) The Project Officer reviews the invoice and ascertains that the 
contractor has performed and/or delivered all services and/or 
materials contracted for; and that the Government has conducted final 
inspection of, and has accepted, all contract services and/or materials. 

(b) When no exceptions are taken, the Project Officer signs the Project 
Officer Invoice Approval, EPA Form 2550-19, and returns it to the 
FMD-BTP, retaining the copy of the invoice for the file. 

(c) If, during the review, the Project Officer takes exception to any of 
the services or items being invoiced, he/she must prepare a 
memorandum setting forth (a) the reasons for the recommended 
disallowance or suspension, and (b) the amount recommended for 
payment, and submit it, together with the invoice, to the EMD-RTP for 
appropriate action. 

(d) At the same time, a copy of the memorandum recommending disallow
ance or suspension, and a copy of the invoice/voucher, should be 
forwarded to the Contracting Officer, who will investigate the problem 
and determine the amount due and payable. If any deductions are taken, 
the Contracting Officer will notify the FMD-RTP and the contractor in 
writing. 

(4) progress and Partial payments for Services. Supplies. and Egujpment 
Under Fixed-Price Contracts: 

Partial payments refer to those made when a part of a fixed-price contract 
is delivered, accepted, and paid. Progress payments are payments made 
under fixed-price contracts that are based on the progression of work. 
(Progress payments on fixed price contracts are only authorized if the 
contract states for what the payment will be made, and if the work is 
"priceable.") Payment for an order under an indefinite quantity contract is 
similar to a partial payment under a fixed price contract, as the Government 
is paying for a specified number of hours at the fixed rates in the contract. 
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(a) The Project Officer reviews the invoice to ascertain that all 
services and/or items billed have been satisfactorily performed and/or 
received, inspected, and accepted by the Agency. 

(b) When no exceptions are taken, the Project Officer approves and signs 
the Project Officer Invoice Approval (EPA Form 2250-19) and returns 
it to the FMD-RTP, retaining a copy of the invoice for the file. 

(c) If, during the review, the Project Officer takes exception to any of the 
services or items being invoiced, he/she must prepare a memorandum 
setting forth (a) the reasons for the recommended disallowance or 
suspension, and (b) the amount recommended for payment, and submit 
it, together with the invoice, to the FMD-RTP for appropriate action. 

(d) At the same time, a copy of the memorandum recommending disallow
ance or suspension, and a copy of the invoice/voucher, should be 
forwarded to the Contracting Officer, who will investigate the problem 
and determine the amount due and payable. If any deductions are taken, 
the Contracting Officer will notify the FMD-RTP and the contractor in 
writing. 

(5) Progress Payments Under Fixed-Price Contracts for Construction: 

(a) The Project Officer reviews the invoice and ascertains that all services 
and/or items invoiced have been satisfactorily performed and/or 
delivered by the contractor and accepted by the Agency. 

(b) If no exceptions are taken to the amount invQiced, the Project Officer 
shall (a) sign the Project Officer Invoice Approval (EPA Form 2550-
19), signifying agreement with the amount invoiced, and (b) forward 
the approved Notification form and the original and three copies of the 
contractor's invoice to the Contracting Officer (not the finance office) 
for further processing, retaining the fourth copy of the invoice for the 
file. 

(c) If, during the review, the Project Officer takes exception to any of the 
work being billed, he/she should prepare a memorandum setting forth 
(a) the reasons for the recommended disalllowance or suspension, and 
(b) the amount recommended for payment, and submit it, together with 
the invoice, to the Contracting Officer for appropriate action. 

(6) Final Payments Under Fixed-Price Contracts for Constructjon. 

The Project Officer approves the final invoice when the following conditions 
have been satisfied: 

(a) Final inspection has been made. 

(b) All work, including the correction of punch list items, has been 
accepted by the Government. The Project Officer then certifies and 
dispatches invoice copies in accordance with (5) above. 
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(7) Provisional Payments Under Time-and-Materials and Labor-Hour 
Contracts. 

(a) Immediately upon receipt of the Project Officer Invoice Approval 
(EPA Form 2550-19) from the FMD-RTP, the Project Officer conducts 
a review of the invoice and determines whether the payment request is 
commensurate with the services performed and materials delivered by 
the contractor. Project Officer response is required within one (1) 
week. 

(b) When no exception is taken, the Project Officer shall approve and sign 
the Form 2550-19 and return it to the servicing finance office for 
further processing. A copy of the invoice/ voucher should be retained 
by the Project Officer for the file. 

(c) If, during the review, the Project Officer takes exception to any of the 
services or items being invoiced, he/she must prepare a memorandum 
setting forth {a) the reasons for the recommended disallowance or 
suspension, and (b) the amount recommended for payment, and submit 
it, together with the invoice/ voucher, to the FMD-RTP for appropriate 
action. At the same time, a copy of both the memorandum and the 
voucher should be forwarded to the Contracting Officer, who will 
determine the amount due and payable. 

Project Officers should use EPA Form 2550-19, Project Officer Invoice 
Approval (Page 332) to specifically state the account numbers to be charged by amounts 
on the invoice. If the entire invoiced amount is to be charged to a single account, that 
account number must be stated. If the invoice is detailed by work assignment totals and 
each total is charged to only one account, it is acceptable to provide the account number 
next to the work assignment amounts on the invoice itself. Where multiple accounts are 
involved, however, the amount to be charged to each account must be noted on the form. 
Any partial payment instructions must be accompanied by an explanation. 

11.7 Guidelines for Suspension or Disallowance of Amounts Invoiced 

Under the provisions of a cost-reimbursement contract, the contractor is paid 
all allowable, allocable, and reasonable costs up to a pre-determined contractual 
maximum in return for its best efforts to perform the work. The costs incurred by the 
contractor in performing the work must be allowable, allocable, and reasonable as 
defined in the Federal Acquisition Regulations. In addition, cost expenditure must be in 
accordance with any special provisions of the contract. 

The Project Officer, in reviewing costs submitted under a cost-reimbursement 
contract, must examine them from the perspective of whether the expenditure is 
attributable to the contract and what a prudent businessperson would pay under like or 
similar circumstances. The Project Officer may recommend suspension of the cost(s) 
and recommend payment of the vouchers less the suspended cost. Prior to recommending 
suspension of costs, every effort within the time allowed should be made by the Project 
Officer to obtain from the contractor the rationale and back-up supporting the 
expenditure. Lacking either the back-up or an acceptable rationale, the suspension 
should be recommended. 
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The contractor knows that while it has the right to manage the work effort, EPA 
has the right to "disallow" costs that are unreasonable in nature or amount. This can be 
a powerful means of persuading a contractor to manage efficiently. This right, which is 
different from a suspension, can be exercised only by the Contracting Officer. A 
disallowed cost is one where the Contracting Officer has made a final determination that 
the Government will not pay the cost. When a contractor is aware that Project Officer is 
keeping an eye on costs and may raise questions, there is a greater incentive to manage 
the work effort economically. Indefinite Delivery, Time-and-Materials and Labor-Hour 
contracts contain already agreed-to costs per labor hour. However, even though the 
Government is generally obligated to pay for all hours incurred in good faith for contract 
performance, the Project Officer still may question the contractor where it appears that 
excessive labor hours are being used, or higher than required levels of personnel are on 
the job. 

The only time an exception should be taken on an invoice under a fixed price 
contract is if the items were not delivered, services were not rendered, or the items or 
services were not accepted by the Government. Otherwise, the contractor is ultimately 
due the full fixed price of the contract, whether paid on a partial, progress, or lump sum 
basis. 

11.8 The Prompt Payment Act 

The Prompt Payment Act (Public Law 97-177) was designed to encourage 
Federal agencies to pay their bills on time. Amendments to the Act incorporating 
clarifications and revisions went into effect for all payments made after April 1, 1989. 
The Act and its Amendments authorize the charging of an interest penalty when payments 
are made after 30 days from receipt of an invoice or when discounts are taken after the 
discount period has expired. For this reason, any delays by Project Officers in 
processing invoices might cause an interest penalty to be assessed against EPA. Any such 
interest will be paid out of the appropriate program funds. 

Although provisional, advance, and progress payments made during performance 
of a contract are not subject to interest on overdue payments, prompt payment requires 
the Agency to pay all vouchers within 30 days after receipt. Interest charges can only be 
assessed on partial or lump-sum payments under fixed price contracts and final 
vouchers under cost-reimbursement and fixed-rate indefinite quantity contracts when 
payment is made late. Nonetheless, all employees handling vouchers should be mindful to 
make payment within 30 days of actual receipt of an invoice or the payment due date. 

On construction contracts, however, EPA is required to pay interest on progress 
payment requests that are not paid within 14 days, unless a longer period has been 
specified in the contract to enable the Government adequate opportunity to inspect the 
work. EPA is also required to pay interest on any amounts which EPA has retained under 
a prime contract clause providing for retaining a percentage of progress payments that 
are approved for release, if payment is not made by the contract date or by the 30th day 
after final acceptance. Interest is also due on all final payments or partial payments 
made a) after the 30th day after receipt of a proper invoice, or b) after the 30th day 
after Agency acceptance of the completed work or services. 

Interest payments also do not accrue when payment is delayed because of a dispute 
between EPA and the contractor over the amount of payment or other issues regarding 
compliance with contract terms. However, the appropriate disputes procedures must be 
followed and the Contracting Officer. 
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If the contractor specifies a discount date on the invoice, EPA may take the 
discount whenever economically justified, but only after acceptance has occurred. EPA 
may not take the discount after the time specified by the contractor. 

11.9 Processing Payments 

Submission of invoices or vouchers with documentation supporting the 
contractor's cost claims starts the payment process. Listed below are a few suggestions 
which will help you, as Project Officers, to expedite the payment process: 

1. Assign an alternate Project Officer who can fill in for you during your 
absence. This can be accomplished by designating an alternate project officer in a 
memorandum, sending the memorandum to the Contracts Office and a copy to FMD-RTP 
and the alternate project officer. 

2. Use E-mail and/or telefax media to communicate with FMD-RTP. In an 
emergency situation, FMD-RTP will accept a telefax copy of the signed approval form. 
The original invoice/voucher and approval form, however, must be forwarded to FMD
RTP prior to actual payment to the contractor. FMD-RTP's E-mail ID is "EPA 3195 
(ATP.CAP)." The telefax number is FTS 629-7971, or commercial (919) 541-7971. 

3. If for some reason an invoice/voucher is "invalid," and the entire amount 
must be rebilled by the contractor, do not return the invoice/voucher to the contractor. 
Immediately notify FMD-RTP via phone or E-mail, and return the invoice/voucher to 
FMD-RTP. FMD-RTP will return the invoice to the contractor and delete it from the 
delinquent file. 

4. Contact FMD-RTP "Customer Assistance Office" immediately should you have 
any questions. This staff is responsible for serving your needs. Hours of operation are 
from 7:30 AM to 5:30 PM EST/EDT each workday. For your convenience, off hour 
messages can be left through a phone service. This number is FTS 629-1148, or 
commercial (919) 541-1148. 

The Contracting Officer reviews all invoices/vouchers recommending suspension 
to determine what costs should be allowed pr paid. Where the contract provides for 
reimbursement of indirect costs at negotiated rates, costs must be examined to assure 
that there is no duplication of costs between direct and indirect cost items. 

The degree of the Contracting Officer's examination depends on the circumstances. 
Payment for questionable items can be suspended by the Contracting Officer pending 
resolution, and over- and under-payment can be subsequently adjusted. Especially 
under the Prompt Payment Act Provisions, it is important that the Project Officer 
promptly advise the Contracting Officer of any concerns regarding an invoice or voucher 
provided for review prior to payment. 

The Contracting Officer has the authority to suspend payment while problems are 
being resolved. (It should be noted that the interest penalty provisions do not apply to 
progress, advance or provisional payments made to the contractor, but do apply to the 
final payment.) The potential adverse impact of the Contracting Officer's failure to 
exercise this important right on behalf of the Government was illustrated in a recent 
case where a contractor was allowed to recover interest on over $34,000 in holiday pay 
expenses as a fringe labor cost on the basis of its proof that holiday pay was 
contractually excluded from overhead rates as an indirect cost. In part, the contractor's 
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proof was based on the fact that the Project Officer responsible for approval and 
certification of invoices routinely approved requests for holiday pay during more than 
half the contract's duration. This case illustrates the need for clear expression of 
contract provisions regarding costs, complete understanding of such provisions by 
persons authorized to approve and certify invoices, and immediate communication 
between the Contracting Officer and his or her authorized representative in the event of 
any questions. 

A detailed audit is conducted, in most cases, prior to final payment of cost
reimbursable contracts. The Contracting Officer will seek clarification and justification 
of any items of cost questioned by the audit. The Contracting Officer should make the 
final decision, under the "Disputes" clause, to resolve the matter if agreement cannot 
otherwise be reached. Acceptance of final payment releases the government from any 
claims against it by the contractor. However, the government should also obtain a signed 
release from the contractor. 

11.1 O Monitoring and Control of Government Property 

Many government contracts do not involve any government property. In some 
contracts, however, monitoring the purchase, use and disposition of government 
property is a significant financial responsibility and needs be taken quite seriously by 
the government monitor. 

There are a number of activities involved in monitoring and controlling 
Government property in the possession of contractors which require Project Officer 
involvement. These are summarized below: 
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(1) Review of Reimbursement Vouchers 

Vouchers submitted by the contractor under cost-reimbursement contracts 
are forwarded to the Project Officer by the Financial Management Office for 
review and approval of contractor-acquired Government property as well as 
other costs claimed. A copy of any such voucher must also be forwarded by 
RPT to the Property Administrator as a means of notification of equipment 
receipts. All direct charges to the contract for acquisition of nonexpendable 
equipment and material must have been previously authorized within the 
contract. 

Such acquisitions must be individually itemized on EPA Form 1730-1, 
"Report of Nonexpendable Government Property Acquired By Contractor", to 
show the required personal property management information. (See sample 
in Appendix and on page 350.) Those items acquired but not authorized 
under the contract should be brought to the attention of the Financial 
Management Office, the Contracting Officer, and the Property Administrator. 
If the Project Officer determines that an acquisition was not required nor 
authorized for the performance of a contract, he should recommend to the 
Contracting Officer and Financial Management Office that the contractor not 
be reimbursed for the purchase. 

(2) Inventories 

(a) The Property Administrator requires annual, final, or if necessary, 
special inventories from contractors having contracts under which 
property has been furnished or acquired. The inventory is performed 
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by the contractor and includes property associated with particular 
contracts. The process includes reconciling the inventory with the 
Property Administrator's records. 

Annual inventories include all accountable property (i.e., nonexpendable 
personal property with an acquisition cost of $1000 or more and 
sensitive items costing $300 or more) acquired, furnished, and/or 
rented/leased. Final inventories also include accountable items, as well 
as expendable items not consumed during the performance of the 
contract, regardless of their value. The amount of accrued lease credits 
for leased property are included on the final inventory. A copy of the 
final inventory is furnished by the Property Administrator to the 
Project Officer for disposition recommendation. Annual and special 
inventories are available to the Project Officer on request. The Project 
Officer may recommend that the Agency: 

{i) reassign the inventory or a part thereof to another contract; 

{ii) reassign inventory to a licensee by means of a Revocable 
License Agreement for a loan; 

{iii) have the inventory returned to the sponsoring program; or 

(iv) report the inventory as excess to the needs of the 
sponsoring program. 

{b) If the property is installed so as to necessitate removal and/or 
restoration, the contractor should provide the Property Administrator 
with estimated costs of removal and restoration and with a list of actions 
required (e.g., disconnection of utilities, use of crane, special handling 
equipment, etc.). The Project Officer should advise the Property 
Administrator of any and all unusual circumstances related to the 
inventory. For example, is the property contaminated or unsafe for 
further use? Do any odors exist that could prohibt further use? How is 
the property installed (underground, in a body of water)? 

(3) Inspections 

{a) During site visits, the Project Officer should ascertain or verify the 
status of both contractor-acquired and/or Government-furnished 
property that is in the possession of the contractor. The Project Officer 
should also assure that the contractor has affixed Agency property 
number decals to Government equipment in the contractor's possession. 
In addition, a positive determination should be made that the property is 
being used according to the contract performance requirements and is 
still needed for performing the c.ontract work. (Note: Equipment not 
required for performance is to be reported by the contractor to the 
Property Administrator for coordination with the Project Officer as to 
future needs.) It equipment is not required, the Project Officer may 
recommend it be: (1) assigned to another EPA contractor, (2) assigned 
to a licensee through a Revocable License Agreement; (3) returned to 
the sponsoring program; (4) made available to another EPA program; or 
(5) declared excess to the program needs. 
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(b) The Property Administrator will coordinate all disposal transactions 
with the contractor after receiving written instructions from the 
Contracting Officer and advice from the Project Officer. 

(4) Preventive Maintenance 

Project Officers should verify that preventive maintenance is performed on 
a regularly scheduled basis by the contractor in accordance with approved 
property system procedures to prevent malfunctions and to correct minor 
defects before they result in serious consequences. An effective preventive 
maintenance program must be established by the contractor, and records 
must be maintained to disclose the maintenance actions performed and 
deficiencies discovered as a result of inspections. 

(5) Changes. Modifications. or Alterations to Property by Contractors 

(a) A Project Officer desirous of requiring or allowing a contractor to 
modify or alter property in the contractor's possession should request 
authorization from the Contracting Officer before the actual transaction. 
The Property Administrator will present the contractor/Project 
Officer's request to the Contracting Officer to a three-member panel for 
approval. 

(b) Contractors may not modify or alter any property until written 
approval is received from the Contracting Officer. Contractors may be 
liable when Government property is damaged or destroyed, or when 
there is evidence of unreasonable use or consumption. 

(6) Return/Transfer of Property 

(a) If property is to be returned to the Government before completion 
of the contract, both the Contracting Officer and the Property 
Administrator must be advised promptly in writing before the 
transaction occurs so that an adjustment in accountability is made to the 
contract. 

(b) If the need arises to transfer an item of property from one contract 
to another, the Contracting Officer and the Property Administrator for 
both contracts must be advised in writing before the transaction occurs 
so that all records {both contract and property) can be modified. 
Detailed property information should be included in the correspondence 
to assure that the proper item is transferred. 

(7) Trade-in of Property 

The contractor should first discuss the need or reason for a trade-in of 
property with the Project Officer. If there are no reasonable alternatives, 
such as reassignment of the needed item from in-house inventories to the 
contractor, the Project Officer should advise the contractor to acquire quotes 
for purchase prices with and without trade-in. Once the quotes are acquired, 
they should be submitted to the Contracting Officer for review and approval. 
The Contracting Officer may review the transactions with the Property 
Administrator to determine whether outright purchase or purchase with 

14 364 



trade-in option is the most beneficial to the Government. Once the 
Contracting Officer determines the appropriate method, a contract 
modification will be issued to authorize the contractor to acquire the 
property. 

(8) Lost. Stolen. or Damaged Property 

When accountable equipment is lost, missing, or damaged, a comprehensive 
report must be filed with the Property Administrator by the contractor 
within three days after the Contracting Officer determines the actual status 
of the property. All the circumstances surrounding the transaction should be 
outlined, including names of individuals involved in the investigation, their 
title, and organization. The local police and the FBI must be advised of any 
EPA property suspected of having been stolen. Damaged property should be 
retained by the contractor until written notification is received from the 
Contracting Officer relieving him of accountability. Attached to the report 
for missing property should be copies of police and FBI reports. 

A report of lost property should include a statement indicating what search 
was made and which responsible individuals were contacted in attempts to 
locate the property. 

Any given case involving lost, missing or damaged property will be 
considered open until the contractor receives a written response from the 
Contracting Officer. 

(9) Suspension of Payment 

Whenever the Property Administrator has problems with the contractor in 
acquiring final inventories, information to confirm shipment, or 
transactions relating to lost, missing, or damaged items of Government 
property, a memorandum will be provided to the Contracting Officer 
recommending: (i) withholding of fee, (ii) that a given amount be suspended 
from the next voucher; or (iii) that the amount of the item in question be 
denied until the problem can be resolved. The Property Administrator will 
furnish the Project Officer copies of all correspondence. The Contracting 
Officer will notify the Financial Management Office of what action to take 
until the problem is resolved. 

11.11 Disposal, Return, or Transfer of Government Property .. 
At the end of the contract period of performance, Government-owned property 

must be removed from the contractor's possession unless title has been vested in the 
contractor or a follow-on contract is awarded. The contractor can purchase the property 
from EPA. In most situations the property will either be returned to EPA or transferred 
to a new contractor. However, if there is no longer a need for an item, or it is no longer 
useable, the Contracting Officer may authorize it be abandoned or disposed of. In all 
situations, it is imperative that the Property Administrator be advised of the 
recommended disposition of the property. He or she will make the appropriate 
arrangements and coordinate with the contractor. 

Upon completion, certain contracts require that any Government property which 
has been exposed to hazardous or toxic substances must be certified by the Contractor 
that it is free of biological, radioactive, chemical or any other contamination hazardous 
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to health and that the property is safe for shipment or acquisition by others. The 
following certification must be signed by an authorized official of the contractor for each 
excess declaration transaction or for the final inventory and forwarded to the Property 
Administrator with a courtesy copy to the Project Officer: 

PROPERTY CERTIFICATION 

I certify that the listed property is free of biological, radioactive, chemical, 
or any other contamination hazardous to health and that the property is safe 
for disposal or reuse. 

Signature 

Title 

Date 

When the contractor is unable to decontaminate the property for shipment, the 
condition shall be identified on the final inventory or by special letter to the Property 
Administrator. A copy of such information will be sent to the Project Officer who should 
provide information to the Property Administrator recommending further procedure to 
process the property. This information will be submitted to the Contracting Officer. 

Once the Property Administrator receives disposal instructions from the 
Contracting Officer, the contractor will be advised as to how to dispose of the property. 
The Property Administrator will determine whether the property is needed within the 
Agency or whether it is excess to EPA's needs, and will advise the Contracting Officer. 

Sale of Property 

Specialized equipment needed for a contract which cannot be used by EPA because 
of its specialization may be authorized for purchase by the contractor. A contractor may 
be authorized tc secure at his expense the services of an independent appraiser, 
acceptable to the Government, to evaluate and determine the current on-site, fair 
market value of the equipment. The contractor will then credit the contract for the 
amount estimated by the appraiser, thereby transferring title to the contractor. These 
transactions usually take place at the end of the contract. 

Disposal of Installed Personal Property 

Installed personal property falls into three categories. The first is property that 
can be readily removed from the contractor's facility with simple labor services (i.e., it 
is not installed into any utilities, and it requires no restoration). The second category is 
property that is installed in the contractor's facility and that requires restoration of the 
contractor's premises. The third category is property installed into (i) contractor's 
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equipment and/or equipment in the possession of the contractor but owned by another; 
{ii) EPA equipmer.t authorized for use under another contract for which the period of 
performance has not expired. 

A determination regarding restoration of the contractor's facility or equipment 
should be made by the Contracting Officer and incorporated into the official contract at 
the same time the property is authorized in the contract. 

On-Sjte Transfer of Egujpment to a New Contractor 

The transfer of Government-owned facilities or property between two 
contractors requires extremely close coordination by both the Project Officer and 
Property Administrator. Both the present contractor and the new contractor must 
conduct their own physical inventories independently of each other and submit their 
findings to the Property Administrator for reconciliation and resolution. The inventory 
from the present contractor is used as its final inventory, and if completed to the 
satisfaction of the Property Administrator, authorization of contract property 
administration closeout is granted. 

The inventory provided by the new contractor is used to ensure that the 
Government-furnished property is accurately stated in the contract and any problems 
are resolved with the previous contractor before contract property administration 
release. Many contracts involve significant inventories, and it is to EPA's advantage to 
ensure that the new GFP listing in the contract is totally correct. Discrepancies between 
the old and new contracts may require the issuance of a contract modification to the new 
contract to reflect the differences. Project Officers ace requested to assist in resolving 
any overages and/or shortages reported by either contractor and, if necessary, in the 
preparation of supporting documents to determine liability. 
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Contractor -shall provide complete details to support 
any claimed reduction in refunds. 

(3) tr the Contractor fails to submit the quarterly 
statement within 4S days after the end of each quar· 
ter and it is later determined that the Government 
has overpaid the Contractor, the Contractor shall 
repay the excess to the Government immediately. 
Unless repaid within 30 days after the end of the 
statement submittal period, the amount of the excess 
shall bear interdt, computed from the date the quu· 
terly statement was due to the date or repayment, at 
the rate established in accordance with the Interest 
clause. 

I (h) Subcontracts. No subcontract placed under this 
contract may .Provide for payment on a cost-plu.s·a· 
percentage-of-cost basis. The Contractor shaJl-

(1) Insert in each price redetermination or incen· 
tive price revision subcontract the substance or para· 
graph (g) above, and of this paragraph (h), modified 
to omit mention of the Government and to reflect 
the position of the Contractor as purchaser and of 
the subcontractor as vendor. and to omit that pan or 
subparagraph (g)(2) above relating to tax credits; and 

(2) Include in each cost-reimbursement subcontract 
a requirement that each lower-tier price redetermina· 
tion or incentive price revision subcontract contain 
the substance of paragraph (g) above. and or this 
paragraph (h) modified as required by subparagraph 
(1) above. 
(i) Dwgnements. If the Contractor and the Contract· 

ing Officer fail to agree upon redetermined prices 
within 60 days (or within such other period as the 
panics agree) after the dare on which the data required 
by paragraph (c) above arc to be submitted, the Con· 
tracting Officer shall promptly issue a decision in ac· 
cordancc with the Disputes clause. For the purpose of 
paragraphs (e), (f), and (g) above. and pending final 
settlement of the disagreement on appe:il, by. failure to 
appeal, or by agreement. this decision shall be treated 
as an executed contract modification. 

(j) Termination. If this contract is terminated before 
price redetermination, prices shall be established in ac
cordance with this clause for completed supplies and 
services not terminated. All other elements of the ter
mination shall be resolved in accordance with other 
applicable clauses. of this contract. 

(End of clause) 
(AV 7-109.J(b) 1980 FEB) 

52.216-7 Allowable Cost and P:iyment. 
I As prescribed in 16.307(a), insert the following dause: 

ALLOWABLE COST AND PAYMENT (APR 1984) 
(a) lnWJicing. The Government shall make payments 

to the Contractor when requested as work progresses. 
but (except for small business concerns) not rriorc often 
than \2nce every 2 wcc~n amounts determined to be 
allow~ by the Comracting Officer in accordance 
with Subpan 31.2 of the Federal Acquisition Regula· 
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tion (FAR} in effect on the date of this contract and 
the terms of this contracL The Contractor may ~ubmit 
to an authorized representative of the Contr:u:ting Offi. 
cer, in such form and reasonable detail as the repre
sentative may require, an invoice or voucher supponed 
by a statement or the claimed allowable cost for per
forming this contract. 

(b) Reimb11rsing costs. (1) For the purpose of rcim· 
bursing allowable casts (except as provided in subpara
graph (2) below, with respect to pension, deferred 
profit sharing, and employee stock ownership plan con
tributions), the term .. costs" includes only-

(i) Those recorded costs that, at the time of the 
request for reimbursement, the Contractor has paid 
by cash, check. or other form of actual payment 
for items or services purchased directly for the 
contract; 

(ii) When the Contractor is not delinquent in 
paying costs of contract performance in the ordi
nary course of business. costs incurred. but not 
neccss:irily paid, for-

(A) Materials issued from the Contractor·s in
ventory and placed in the production process 
for use on the contract; 

(8) Direct labor; 
(C} Direct travel; 
(D) Other direct in-house costs; and 
(E) Properly allocable and allowable indirect 

costs; as shown in the records maintained by the 
Contractor for purposes of obtaining reimburse· 
ment under Government contracts; and 
(iii) The :imount of progress payments that have 

been paid to the Contractor's subcontractors under 
similar cost standards. 
(2) Contractor contributions to any pension, profit· 

sharing, or employee stock ownership plan funds that 
arc paid quarterly or more often may be included in 
indirect costs for payment purposes; provided. thar 
the Contractor pays the contribution to the fund 
within JO days after the close of the pcruod covered. 
P:iyments made 30 days or more after rhe clo\e of a 
period shall not be included unul rhe Contractor 
actually makes the payment. Accrued c~sts for sud 
contributions th:it arc paid less often rhan quarter!~ 
shall be excluded from indirect costs for payml.!n 
purposes until the Contractor actually ma!...:" th, 
payment. 

(3) Notwithstanding the audit and adjustment o 
invoices or vouchers under paragraph (g) below. al 
lowable indirect costs under this contract shall b• 
obtained by applying indirect cost rates established ir 
accordance with paragraph (dl below. 

(4) Any statements in specifications or other docu 
mcnts incorporated in this contract by reference d~ 
ignating performance of services or furnishing of ma 
terials at the Conrractor"s e~pcnse or at no cost 1° 
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1k Government shall be disregarded for purpose:; of 
-reimbursement under this clause. 
Small bu.sinus ioncenu. A small business concern 
be paid more often than every 2 weeks and may 

9 · and be paid for recorded costs for items or 
sa ~ purchased directly for the contract. even 
lllDaagh the concern has not yet paid for those items or 

UE,?iccs. 
(cf) Final indirect cost rates. (1) Final annnu indirect 

cma rates and the appropriate bases shall be 1:stablished 
ill accordance with Subpart 42. 7 of the Fedoral Acqui
!ilX>a Regulation (FAR) in effect for the period cov
cr'Cd by the indirect cost rate proposal. 

(2) The Contractor shall, within 90 days after the 
apiration of each of its fiscal years, or by a later 
dale approved by the Contracting Officer, submit to 
the cognizant Contracting Officer responsible for ne
gociating its final indirect cost rates and, if required 
by agency procedures, to the cognizant audit activity 
proposed final indirect cost rates for that period and 
supporting cost data specifying the contract and/or 
subcontract to which the rates apply. The proposed 
rates shall be based on the Contractor's actual cost 
operience for that period. The appropriate Govern- · 
ment representative and Contractor shall establish 
the final indirect cost rates as promptly as practical 
after receipt of the Contractor's proposal. 

(3) The Contractor and the appropriate Govern
·ent representative shall execute a written under-

ling setting forth the final indirect cost rates. 
.. --• understanding shall specify (i) the agreed-upon 
final annual indirect cost rates, (ii) the bases to which 
the rates apply, (iii) the periods for which the rates 
apply, (iv) any specific indirect cost items treated as 
direct co~ts in the settlement, and (v) the affected 
contract and/or subcontract, identifying any with ad
vance agreements or special terms and the applicable 
rares. The understanding shall not change any mone
tary ceiling, contract obligation, or specific cost al
lowance or disallowance provided for in this con
tract. The understanding is incorporated into this 
contract upon execution. 

(4) Failure by the parties to agree on a final annual 
indirect cost rate shall be a dispute within the mean
ing of the Disputes clause. 
(e) Bill:ng rares. Until final·annual indirect cost· rates 

are established for any period. the Government shall 
reimburse the Contractor at billing rates established by 
rhe Contracting Officer or by an authorized representa· 
tive (the cognizant auditor), subject to adjustment 
when the final rates are established. These billing 
rates-

( 1) Shall be the anticipated final rates: and 
(2) May be prospectively or retroactively revised 
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FEDERAL ACQUISITION REGULATION {FAR.) 

by mutual agreement. at either party's request, to 
prevent substantial overpayment or underpaymenL 
(0 Quick-clouout procedura. When the Contractor 

and Contracting Officer agree. the quick-closeout pro
cedures of Subpart 42. 7 of the FAR may be used. 

(g) Audit. At any time or times before final payment. 
the Contracting Officer may have the Contractor's in
voices or vouchers and statements of cost audited. Any 
payment may be (I) r:educed by amounts found by the 
Contracting Officer not to constitute allowable costs or 
(2) adjusted for prior overpayments or underpayments. 

(h) Final payment. (1) The Contractor shall submit a 
completion invoice or voucher, designated as such, 
promptly upon completion of the work. but no later 
than one year (or longer. as the Contracting Officer 
may approve in writing) from the completion date. 
Upon approval of that invoice or voucher, and upon 
the Contractor's compliance with all terms of this con
tract. the Government shall promptly pay any balance 
of allowable costs and that part or the fee (if any) not 
previously paid. 

(2) The Contractor shall pay to the Government 
any refunds, rebates, credits, or other amounts (in
cluding interest. if any) accruing to or received by 
the Contractor or any assignee under this contract. 
to the extent that those amounts arc properly alloca
ble to costs for which the Contractor has been reim
bursed by the Government. Reasonable expenses in
curred by the Contractor for securing refunds. re
bates, credits, or other amounts shall be allowable 
costs if approved by the Contracting Officer. Before 
final payment under this contract. the Contractor 
and each assignee whose assignment is in effect at 
the time of final payment shall execute and deliver-

(i) An assignment to the Government. in form 
and substance satisfactory to the Contracting Offi· 
cer, of refunds, rebates, credits. or other amounts 
(including interest. if any) properly allocable to 
costs for which the Contractor has been reim
bursed by the Government under this contract; 
and 

(ii) A release discharging the Government. its 
officers, agents, and employees from all liabilities, 
obligations. and claims arising out of or under this 
contract, except-

(A) Specified claims stated in exact amounts. 
or in estimated :imounts when the euct amounts 
are not known; 

(B) Claims (including reasonable incidental ex
penses) based upon liabilities of the Contractor 
to third parties arising out of the performance of 
this contract; provid~d. that the claims arc not 
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known to the Contractor on the date or the 
execution of the release. and that the Contractor 
gives notice of the claims in writing to the Con
tracting Officer within 6 years following the re
lease date or notice or final payment date, 
whichever is earlier; and 

(C) Claims for reimbursement or costs. includ
ing reasonable incidental expenses, incurred by 
the Contractor under the patent clauses of this 
contract, excluding, however, any expenses aris
ing from the Contractor's indemnification of the 
Government against patent liability. 

(End of clause) 
(R 7-203.4(a) 1978 SEP) 

(R 7-203.4(b) 1979 MAR) 
(R 7-203.4(c)(4)(iv)) 

(R 7-402.J(a) and (c)(S)(iii) 
(R 7-60S.S) 
(R 7-1909.4) 
(R 1-7.202-4) 
(R 1-7.203-9) 

(R 1-3.704-1 and -2) 
(R 1-7.402-J(a) and (b)(l) and (3)) 

(R 1-7.403-9) 

!2.216-8 Fixed Fee. 
. As prescribed in 16.307(b), insen the following 

clause in solicitations and contracts when a cost-plus
fixed-fee contract (other than a facilities contract or a 

- construction contract) is contemplated. 
FIXED FEE (APR 1984) 

(a) The Government shall pay the Contractor for 
performing this contract the fixed fee specified in the 
Schedule. 

(b) Payment of the fixed fee shall be made as speci
fied in the Schedule; provid~d. that after payment of 8S 
percent of the fixed fee, the Contracting Officer may 
withhold further payment of fee until a reserve is set 

aside in an amount that the Contracting Officer consid
ers necessary to protect the Government's interest. 
This reserve shall not exceed IS percent of the total 
fixed fee or S 100,000. whichever is less. 

(End of clause) 
(R 7-203.4{a) 1978 SEP) 

(R 7-203.4(c)(9)) 
(R 7-402.J(a) and (c)(7)) 

(R 7-1909.4) 
(R 1-7.202-4) 

(R 1-7.402-J(a) and (b)(S)) 

52.216-9 Fixed Fee-Construction. 
As prescribed in 16.307(c), insen the following 

clause in solicitations and contracts when a cost-plu,s. 
fixed-fee construction contract is contemplated: 

FIXED FEE-CONSTRUCTION (APR 1984) 
(a) The Government shall pay to the Contractor for 

performing this contract the fixed fee specified in the 
Schedule. 
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(b) Payment of the fixed fee shall be made in install· 
ments based upon the percentage of completion of the 
work as determined from estimates submitted to and 
approved by the Contracting Officer, but subject to the 
withholding provisions of paragraph (c) below. 

(c) After the payment of SS percent of the fixed Fee, 
the Contracting Officer may withhold funher payment 
of fee until a reserve is set aside in an amount that the 
Contracting Officer considers necessary to protect the 
Government's interest. This reserve shall not exceed IS 
percent of the total fixed fee or $100,000, whichever is 
less. 

(End of clause) 
(R 7-203.4(a) 1978 SEP) 

(R 7-605.S) 

52.216-10 Incentin Fee. 
As prescribed in 16.307(d), insen the following 

clause in solicitations and contracts when a cost-plus· 
incentive-fee contract (other than a facilities contract) 
is contemplated: 

INCENTIVE FEE (APR 1984) 
(a) General. The Government shall pay the Contrac· 

tor for performing this contract a fee determined as 
provided in this contract. 

(b) Target cost and target fee. The target cost and 
target fee specified in the Schedule arc subject to ad· 
justment if the contract is modified in accordance with 
paragr:iph (d) below. 

(1) "Target cost." as used in this contract. means 
the estimated cost of this contract as initially negoti· 
ated, adjusted in accordance with paragraph (d) 
below. 

(2) ''Target fee," as used in this contract. means 
the fee initially negotiated on the assumption that 
this contract would be performed for a cost equal to 
the estimated cost initially negotiated, adjusted in 
accordance with paragraph (d) below. 
(c) Withholding of payment. Normally, the Govern· 

ment shall pay the fee to the Contractor as specified in 
the Schedule. However, when the Contracting Officer 
considers that performance or cost indicates that the 
Contractor will not achieve target, the Government 
shall pay on the basis of an appropriate lesser fee. 
When the Ct?ntractor demonstrates that performance or 
cost clearly indicates that the Contractor will ear.i a 
fee significantly above the target fee. the Government 
may, at the sole discretion of the Contracting Officer. 
pay on the basis of an appropriate higher fee. After 
payment of 8S percent of the applicable fee,· the Con· 
tracting Officer may withhold funher payment of fee 
until a reserve is set aside in an amount that the Con· 
tracting Officer considers necessary to protect the 
Government's interest. This reserve shall not exceed lS 
percent of the applicable fee or SI00,000, whichever is 
less. 

(d) Equitable adjustm~nu. When the work under this 
contract is increased or decre~ by a modification to 
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EVALUATING PERFORMANCE 
AND DELIVERABLES 

AND GIVING FEEDBACK 
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CONTRACTOR PERFORMANCE 
EVALUATION 

1. On-Site Inspections 

2. Written Communications 

3. Evaluation Of Deliverables 

4. Evaluation Of Overall Performance On 
Each Work Assignment 

5. Summary Evaluation By Project Officer 
On Contract As A Whole 
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GIVING CONTRACTORS FEEDBACK 
ON PERFORMANCE 

1. DON'T DELAY! Give Feedback Immediately When 
A Problem Is Discovered. 

2. BE SPECIFIC: Indicate Specific Problem, Using 
Specific Example(s). Be Accurate. Avoid 
Generalities. Give Examples Of Correct Performance, 
If Possible. 

3. KEEP RECORDS: Record Time/Date Of Feedback 
And Feedback Given. Record Contractor's 
Response. Write Memo To File Following 
Feedback Session And Give Copy To Contractor. 

4. REINFORCE POSITIVE PERFORMANCE: Give 
Positive As Well As Negative Feedback. 

12-2 
PCMD 9/89 

376 



GIVING CONTRACTORS FEEDBACK 
ON PERFORMANCE 

(Cont.) 

5. BE PREPARED: Have Agenda For All Contractor 
Meetings; Review Materials In Advance And Have 
Comments Ready. 

6. DEAL WITH PRIME CONTRACTOR ONLY: Give 
Feedback Directly To Prime, Not To Subcontractor. 

7. KEEP PROJECT OFFICER/CONTRACTING OFFICER 
INFORMED. 

PCMD 9/89 
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OPTIONS FOR HANDLING DEFICIENT 
OR DELINQUENT PERFORMANCE 

1. Fixed Price Contracts: Reject Deliverable. 

2. Cost Reimbursable Contracts: Discuss Deficiencies 
With Contractor. Since The Contractor Only 
Guarantees Best Efforts, Government Must Pay 
For Reperformance. If Contractor Does Not 
Correct Deficiencies, Government Can Suspend 
Payment On Future Payments. 

3. LOE Contracts: CO Can Disallow Contractor's 
Costs If Contractor Ignored Agency's Written 
Technical Direction Or Clearly Exceeded Scope Of 
Work Requested By Agency (I.e., Contractor 
"Volunteered") Or Where Contractor Failed To 
Inquire About And Clarify Obvious Ambiguities 
Or Acted In Bad Faith. 

4. Government Can Claim Liquidated Damages If 
The Original Contract So Provided. 

12-4 
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SAMPLE 

DELIVERABLE REVIEW FORM 

Contract# _____ _ 
Del. Order/Work Assignment# _____ _ 
Deliverable Due Date: ------Date of Receipt: ------
Deliverable Number & Title: --------------

Description of Deliverable (Exact Contract Specifications) 
(Attach if more space needed) 

Decision: [] Accepted [] Rejected (See Comments) 
[] Amendment Proposed (See Comments) 

Comments: 

1. Were all specifications met, to the desired level of 
quality? H not, what is missing? 

2. Was deliverable timely? If not timely, did delay make 
deliverable of reduced value to government? Why was 
it not timely? 

3. What, if any, changes are needed to meet specifications 
or improve quality or usefulness? 

4. Will any changes requested/desired affect the 
contractor's scope of work or constitute a contract 
or work assignment modification? 

Reviewer: Date Reviewed: 
---~--- ----

PCMD 9/89 
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REVOCATION OF 
ACCEPTANCE 

(Fixed Price) 

EPA May Revoke Acceptance Of A Deliverable 
On The Following Conditions: 

Latent Defects 

Contractor Fraud 

Gross Mistakes 

Guarantees Or Warranties Provided By 
Contractor That Are Not Met 
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1. 

2. 

3. 

4. 

5. 

6. 

7. 

8. 

PCMD 9/89 

WAYS TO IMPROVE 
CONTRACTOR PERFORMANCE 

Use Of Fixed Price Contracts 

Refusal To Accept Deficient Performance 
(Services Or Deliverables); Requiring Reper-
formance With No Additional Fee 

Refusal To Pay Contractor Invoices Pending 
Correction Of Deficiencies 

Effective Feedback On Performance; 
Appropriate Use Of Praise Or Criticism 

Careful And Thorough Contract Monitoring 

Periodic Performance Evaluations 

Exercising Of Contract Option Years 

Use of Award Fee Contracts 
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OSWER Directive 9242.2-0lB 
(10/87) 

••GI t 011 z 
ERC:S CONTRACTOR PIR'°RMANCE SUMMAAY 

I ::Ol'lf,.ACT NO. • ' ~ OllJVEJllY 0"DEJll NO. 
l. 9A "IGIQ,_., USCG OISTitlCT: 

• OEL1VEJllY 0"01R CllU,_.G AMOUNT: 5. ZONI: 

. I •SSulD TO: CQNTitACTO" I~ A#l'ea-"" Zio Coc#t 1. "!Sl'ONSE LOCATION: 1.$49 ...,,._ _......., Mtfl Zill COdlf 

I "ISl'ONSI MANAGIJt: ,,_,._,,.,,_..No.I I. ON·SCINI CQQ,.DIMATO": ,,..,,. ~~No.I 

tQ OISC"IH sea" 011 WOlltl(: 

11. 'llltSONNll. AlfD IQUl~INT OH SITI WITHIN lt1QU111t1D ltiUONSI TIMl7 COMM INT: 

12. WOllK ""'°"MID IY: 8'CS C:ONTMCTOllt - 1l. INITIAL COST ISTIMA Tl: 

SUICONT1'ACTORINMl9t ANAL COST: 

1'. AlfY "'OIUMS "ISUL TING "'OM 15. ltlASONS 'OR COST SAVINGSIOVIJll,.UN. ''ANY: 
USI O' SUICO .. TAACT01'1 

11. !VALUATION 011 CONTitACTOllt"S COST CONTitOLS: 

17. DAILY COST "IPO~ 
C:URRINT - AC:C:U,.ATI -

..,, ... -~ -·- .. ___ .. -· ......... -... .. -·-- iLUOSWt ___ _,, 

V-17 
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EXHISIT V-4 (Cont~nued) 
OSWER Directive 9242.2-0lB 

(10/87) 
llAGI 2 011 2 

UICS CONTRACTO" l'l"fO"MANCI SUMMAllY 

CCHTMCT NO. I DIUVIRY 0"08' NO. 

11. '8'SOHN& AHO ~IPMINT USID IN AH IPAQINT MAHNIJll1 CQMMINT: 

2D. INT8lACTIONS HTWllN IRCS CQHTRACTOlt AHO OTHIA ON-KINI 'IJtSONNB. Ii.&. TAT. AIM/RT. S_ ,,..,_....-, 

=GOOD = SAns'AC'T'Ofrl C UNSATISPACTORY COMMINT: 

21. NICISSAllY SART'Y "1111CAUTIONI TAKIN1 :; YIS =NO COMMINT: 

D. OVEJllALL ASSISSMINT O'CONTRACTCll'S ""'°"MANCI: 1.4 1 dil tel~ ,,.., I» MldN. • 111:_ fl 

-·---·--·- V-18 -· ... 
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EPAAR Clause 

AWAJlD F!! (Al'l 1984) 

The a110unt of award fee the Contractor earna, if any, ia baaed on a 
aubjectiv. evaluation by the Governaent of the quality of the Con
tractor'• perfor11.ance in accordance with the award f .. plan. The 
Governaent will determine the .. ount of award f .. every ••••••••••••••• 
month• be1inning •••••••••••••••••••• The fee Deteraiaation Official 
(FDO) v111 unilaterally determine the a11ount of award fee. The FDO'a 
determination will be in writina to the Contractor and ia not aubject 
to the "'DiaputN .. clauH. ·The Government uy unilaterally change the 
award fee plan at any ti• and will provide auch chaaa•• in writiaa to 
the Contractor prior to the beginning of the applicable evaluation 
period. The Contractor aay aubait a voucher for the earned award fee. 
Available award fee not earned during one period doea not carry o•er to 
aubaequent perioda. 
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COST PLUS AWARD FEE (CPAF) 
CONTRACTING 

Elements of a CPAF Contract: 

1. ESTIMATED = Negotiated Cost 
COST 

2. BASE FEE = Fixed Dollar Amount - Normally 
3°/o Or Less 

3. AWARD FEE = Based On Negotiated Estimated 

PCMD 9/89 

POOL Costs X (.07). Maximum Amount 
Available To Award Good Perfor
mance - Normally 7% 

(Base And Award Fee Amount Normally Does 
Not Exceed 10°/o Of The Estimated Cost.) 

12-11 
385 



..... 
I\) 

I ..... 
I\) 

SAMPLE 

COST PLUS AWARD FEE (CPAF) CONTRACTING 

Contract No: 
Fee Allocation Matrix 

Contractor: 

EVALUATION PERFORMANCE EVALUATION PERIODS 
CATEGORY: 1 2 3 4 5 6 7 8 

Sampling & Analysis 10°/o 30°/o 35°/o- 30°/o 30°/o 25o/o 25°/o 20°/o 

Emergency Response 20o/o 20°/o 20°/o 20°/o 20°/o 20°/o 20% 20°/o 

Technical Support 10°/o 10°/o 10°/o 15°/o 15°/o 20°/o 20°/o 25°/o 

Data Security /Risk Analysis 10°/o 10°/o 10°/o 10°/o 10°/o 10% 10°/o 10°/o 

Program Management 50°/o 30°/o 25% 25°/o 25°/o 25°/o 25°/o 25o/o 

Total Available Dollars $30K $35K $25K $20K $20K $35K $35K $30K 

Approved: ____________ _ Date: -------
Chairman, Performance Evaluation Board 

PROCUREMENT AND CONTRACTS MANAGEMENT DIVISION 



~ CPAF CONTRACT PERFORMANCE REPORTING 
~ 

ffi REVIEW AND EVALUATION PROCEDURE 

* Letter of Performance And Award 

FEE DETERMINATION OFFICIAL (FOO) 
CONTRACTOR 

4 ~ 
* Performance Of Evaluation Report 

* Fee Award Recommendations 

PERFORMANCE EVALUATION BOARD (PEB) 

4 ~ 
*Event Summary (Form No.1900-41A) CONTRACTOR 

* All Reported PE's (Periodically) 

EVALUATION COORDINATOR """ *Contractor's Reports Of 
~~~~~~~j-~*-ln-d-iv-idu-a-IP_E_R-ep_o_rt~~~ lndi~dualPerformance 

Events 
(Form No. 1900-41 B) 

I I I I 
_____ I l~--~I l _____ I l _____ I 

Performance Monitors 
PROCUREMENT AND CONTRACTS MANAGEMENT DIVISION 



CPAF CONTRACT INDIVIDUAL PERFORMANCE EVENT 
CONTRACT NO. I CONTRACTOR I TASK ORDER NO. 

REPORTING ELEMENT I DATE OF REPOR"JED EVB'fT 

PERFORMANCE EVALUATION CATEGORY 

WAS CONTRACTOR NOTIRED? DYES D NO BYWHOM? WHEN? 

DESCRIPTION OF PERFORMANCE EVENT 

MONITOR !SIGNATURE OF MONITOR 

COORDINATOR'S ASSESSMENT 

COORDINATOR I SIGNATURE OF COORDINATOR 

12-14 388 
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DEFINITION OF PERFORMANCE 
The Performance Monitors will observe the following definitions of 
Contractor performance in reporting and judgijng observations: 

(1) Superior "+" 

(2) Satisfactory ''(J' 

(3) Subtandard "" -

The observation is 
~ndicative of performance 
which exceeds the 
satisfactory level . 

The observation is 
indicative of an acceptable 
level of performance. 

The observation is 
indicative of performance 
which is less than satisfactory. 

PROCUREMENT AND CONTRACTS MANAGEMENT DIVISION 
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Chapter 12 
EVALUATING PERFORMANCE AND DELIVERABLES AND GIVING FEEDBACK 

What is the Government's remedy if the contractor is not performing properly, 
in accordance with the terms of the contract? What should a Project Officer do if he or 
she is not satisfied with an intermediate deliverable, or the final work product? How do 
we handle a deficiency discovered after acceptance of an item? The answers depend upon 
the type of contract involved and the specific provisions contained therein, as well as the 
actions of the Government during the course of contract performance. If the contract is a 
firm-fixed-price type, the contract is usually very clear on the rights and 
responsibilities of the parties. But in a contract for re·search and development, for 
example, where the Statement of Work is vague, the situation may involve the exercise 
of judgment and discretion by the Contracting Officer. If the contract is a cost-plus
award-fee contract, an intermediate performance evaluation can send the contractor a 
clear financial message. 

12.1 Evaluating Contractor Performance 

There are a variety of ways and points in the life of a contract to formally 
evaluate contractor performance. One method, the conduct of inspections, was discussed 
earlier in Chapter 10. Conduct of an on-site inspection is appropriate whether the 
contractor is providing a service or a deliverable. 

Evaluation of deliverables is a second means of formal contractor evaluation. 
Formal evaluation should also take place at the conclusion of each work assignment or 
delivery order, as well as at the conclusion of the entire contract. And finally, for very 
large and long contracts, a schedule of periodic formal evaluation may be built in. Award 
fee contracts incorporate such a periodic evaluation. 

12.2 Giving Contractors Feedback On Performance 

The importance of prompt Government action if potential deficiencies are 
discovered during the contract performance cannot be stressed enough. The longer 
problems drift along, the worse they tend to get, the more difficult and time-consuming 
they are to resolve, and the greater the chance exists that the Government may lose its 
contractual rights. The goal in contract monitoring is to be aware of all situations 
arising under the contract. Proper and timely action on the part of technical personnel 
gives the Government the time and opportunity to make decisions and adjustments as 
problems arise. 

Several common-sense rules apply in giving contractors feedback on 
performance. 

a. Don't Delay. First and foremost, feedback should be immediate. Once a 
problem is discovered, act immediately to document the problem and inform 

the contractor. 

b. Be Specific. In giving feedback, indicate the specific problem, using specific 
examples. Don't use generalities. If possible, give positive examples of the 
desired performance, preferably drawn from the contractor's existing work to 
date. Be sure to be accurate. 

1 
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c. Keep Records. Document the time and date the feedback is given, and the 
nature of the feedback, as well as the contractor's response. Write a memo to 
the record following the feedback session, and give a copy to the contractor. 
(Or ask the contractor to summarize it for you. But if you do, be sure to 
verify its accuracy.) 

d. Reinforce Positive Pertormance. Positive feedback reinforcing the desired 
performance ·is extremely important, particularly when it comes to making 
the contractor aware of exactly what the Government wants, and creating good 
communication with the contractor. Be sure to reinforce the positive work the 
contractor has done along with pointing out the deficiencies. 

e. Be Prepared. Before contractor meetings, prepare an agenda, and be sure 
to have reviewed all materials for the meeting and have comments prepared. 
Identify in advance (for yourself and the contractor) what the objective of the 
meeting is, and what you want to accomplish. 

f. Deal Only With The Prime Contractor. Unless there is a contractual exception 
(e.g., as there may be with some Superfund contracts), give feedback only to 
the prime contractor, even if the feedback relates to subcontract work. It is 
the prime's responsibility to communicate feedback to its subcontractors. 

g. Keep The Contracting Officer Informed. When there are deficiencies in 
contractor performance to be communicated, be sure to inform the Project 
Officer for the contract, as well as the Contracting Officer. Both can advise as 
to the appropriate way to proceed. And it certain cases, it may be their 
responsibility to proceed rather than yours. 

12.3 Deficiencies Discovered During Performance 

Contractors guarantee their performance in fixed price contracts. Fixed price 
contracts for supplies generally call for inspection during performance. If this takes 
place, and an item is found to be defective, it will be rejected immediately and the 
contractor notified. New items will have to be produced. If this is not done or they are 
still defective, or if future delays can be clearly foreseen the contractor will be 
formally notified that the Government considers this a condition endangering 
performance, and the contract may be terminated for default if the problem is not 
corrected. Hopefully, this will be sufficient to get performance back on track. If not, 
the Contracting Officer has the option of termination for default (see Chapter 14) or of 
accepting the items which are late or defective at a reduced price or in exchange for some 
other form of consideration. 

Under a cost-reimbursement contract, the contractor is required only to use his 
best efforts to perform the work. Quality is a subjective opinion, and the statement of 
work does not always clearly express what the Project Officer had in mind when 
envisioning the work results. For this reason, diligent contract monitoring is 
important. Early discussion with the contractor in order to redirect the effort can help 
avoid delivery of services which are of poor quality. In most cases, the contractor will 
be responsive to this approach and will voluntarily take action to improve performance. 

When a Project Officer discovers that a contract requirement is not being met, he 
or she should call attention to the discrepancy and first seek a voluntary commitment by 
the contractor to take remedial action. The Contracting Officer must be notified 
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immediately, and follow-up action is necessary to ensure that the deficiency has been 
corrected. 

In cases where the contractor disputes the existence of the discrepancy, claiming 
the requirements of the contract are, in tact, being met, the Government must determine 
the grounds for the contractor's claim. This must be in writing, and must involve the 
Contracting Officer at the earliest stage possible. If the Project Officer believes the 
contractor's position is wrong or unreasonable, he or she should inform the Contracting 
Officer in writing, and the Contracting Officer will make a decision. If the contractor 
disagrees, the matter will become a Dispute. (See Chapter 14.) 

Failure to perform on time is another possible deficiency to watch for. 
Depending upon the situation, when a delay is anticipated, there might be alternative 
actions available. Work may be accelerated by applying greater resources, e.g., 
personnel, overtime, or equipment. (The availability of resources and money must be 
determined by the program office.) At times, a new technical approach or system may 
be used to solve the problem. It is possible that the program office may find the delay to 
be acceptable. However, the Project Officer is not authorized to waive the requirements 
of the delivery schedule. It must also be understood that if the contract to be accelerated 
is of a cost-reimbursement type, the accelerated effort will most probably increase the 
cost to the Government. If it is a fixed-priced completion contract and acceleration is 
needed to avoid default, the cost of acceleration will be borne by the contractor. 

One powerful right of the Government is the right to suspend payment of 
authorized progress payments on fixed price contracts unless and until satisfactory 
progress has been shown or deliveries made. If a Project Officer is not satisfied with a 
contractor's progress, the Contracting Officer should be notified immediately. A decision 
will then be made as to whether progress payments should be withheld. In cost
reimbursement contracts, however, the right is merely one of suspending payment. The 
government must ultimately reimburse the contractor for work performed by the 
contractor in response to the government's written technical direction regardless of the 
government's satisfaction with the work produced. The government can refuse payment 
only where Contracting Officer determines that the contractor exceeded the scope of work 
requested, charged for hours not spent on the contract, proceeded in bad faith, or some 
similar circumstance. Costs that are reasonable, allowable and allocable must be paid. 

Liquidated damages are another means of adjusting for deficiencies in contract 
performance, but they must have been negotiated into the original contract agreement 
before they can be assessed during performance. Usually, they take the form of dollar 
reductions for each day of delayed performance. Liquidated damages provisions are not 
often used in EPA contracts. 

12.4 Acceptance or Rejection 

Every contract has some type of inspection clause which sets forth the rights and 
responsibilities of the contracting parties concerning the delivery or performance of 
acceptable supplies or services. The impact of the clause is dependent upon the type of 
contract involved as well as whether the contract is for supplies or services. Some of 
the various rights and responsibilities are listed below: 

PCM09/89 

(1) The contractor is required to provide and maintain an inspection system 
acceptable to the Government and maintain complete records of such 
inspections. 
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(2) The Government has the right to inspect supplies or services before 
acceptance. With this right goes the responsibility to make inspection in a 
manner that will not unduly delay the work. 

(3) The Government has the right to reject supplies that do not conform to 
contract specifications. In cost-reimbursement type supply contracts, the 
Government may, up to six months after acceptance, require the contractor 
to replace or correct supplies that are nonconforming at the time of delivery. 

(4) In fixed-price supply contracts, acceptance by the Government is not 
conclusive with regard to latent defects, fraud, or such gross mistakes as to 
amount to fraud. (See Chapter 14). 

(5) In cost-reimbursement service contracts, if services performed do not 
conform to contract requirements, the Government has the right to require 
the contractor to perform the services again for no additional fee. However, 
the Government must pay the contractor's costs for reperformance. 

If the products or services conform to contract requirements, they should be 
accepted by the Project Officer. But if they do not conform, the CO must reject them 
immediately. To exercise its right of rejection, the Government must notify the 
contractor of the rejection. The notice should be prepared by the Project Officer and 
signed by the Contracting Officer. The written notice should: 

(1) Specifically identify what is rejected; 

(2) Identify the basis for rejection; that is, the specific failure to conform to 
contract requirements; 

(3) State what corrective action is required; and 

(4) State whether correction should be made at the Government facility or 
elsewhere. 

Page 378 provides a sample deliverable review form that Government personnel 
can use to document the results of their review of deliverables and communicate it to the 
contractor. This form can be modified to suit the individual contract needs. 

Unless the contract provides otherwise, acceptance or rejection must be made as 
promptly as is practical after delivery, since a delay in such notice may, in some 
circumstances, imply acceptance. Inspection of partial products or work in process does 
not relieve the contractor of the responsibility for correcting defects discovered prior to 
acceptance of the final product or the completed work. Furthermore, Government 
failure to inspect, and to accept or reject, does not relieve the contractor from 
responsibility for a defect. 

12.5 Revocation of Acceptance 

Normally, once a product or service is accepted by the Government, acceptance is 
final and binding. However, in a few instances, the Government has a right to require 
correction after an item has been accepted. One of the following conditions must be 
present: 
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(1) Latent Defects 

A patent defect is one that could reasonably be discovered by normal 
inspection methods. A latent defect is one that could not be reasonably 
discovered using normal inspection techniques. It does not have to be 
impossibfe to discover. A defect discoverable by special tests (X-ray) is a 
latent defect if such special tests are not normally used to inspect that kind of 
item. 

The fact that the contractor could have very easily discovered the defect does 
not make it patent. Government contracting personnel or full-time quality 
assurance/quality control specialists are qualified to determine if a defect 
discovered after inspection is patent or latent. Only latent defects discovered 
after acceptance are subject to correction by the contractor without cost to 
the Government under a fixed price contract. 

(2) Fraud 

The Government has the right to revoke acceptance if it was deceived into an 
acceptance by fraud. Fraud involves an intentional deceit or falsehood. 
Acceptance due to fraud may be revoked even if the defect was patent. 

(3) Gross Mistakes 

If the contractor's conduct with respect to a defect involves a mistake so 
gross as to amount to fraud, the Government has the right to revoke 
acceptarce as if there were fraud. 

(4) Guarantees or Warranties 

A guarantee or warranty is a promise or affirmation given by a seller to EPA 
regarding the nature, usefulness or condition of the supplies or performance 
of services to be furnished. The principal purposes of a guarantee/warranty 
are to delineate the rights and obligations of the contractor and EPA for 
defective items and services and to foster quality performance. Generally, 
warranties survive acceptance of the contract items for a stated period of 
time or use, or until the occurrence of a specified event, notwithstanding 
other contractual provisions pertaining to acceptance by the Government. 
Thus, they allow EPA additional time after acceptance in which to assert a 
right consistent with the warranty or guarantee. 

When acceptance is properly revoked, the Government has the same remedies 
available as when the defects are discovered prior to acceptance and the items 
rejected at that time. 

12.6 Periodic Formal Performance Evaluations 

The conduct of periodic formal performance evaluation is a very useful means of 
giving the contractor feedback and attempting to provide an incentive for improved 
performance. Such evaluations can be scheduled on a routine basis (e.g., quarterly or 
semi-annually), or be tied to the completion of work assignments or deliver orders. 
Several of the Superfund contracts have established forms for the conduct of such 
evaluations, e.g., see pages 382-3. The final evaluation of contractor performance 
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conducted as part of contract closeout is discussed in Chapter 14. A sample form for 
conducting such an evaluation is provided on page 451. 

12.7 Cost-Plus-Award-Fee Contracts 

Another means the government has for encouraging high performance quality is 
to provide monetary incentives for good performance. This is done through use of cost
plus-award fee contracts. 

All the policies and requirements covering CPAF contracts are contained in the 
Environmental Protection Agency Acquisition Regulations, Part 1516.4. Project 
Officers can obtain a copy of these from their Contracting Officers. Presented here is a 
brief summary of the contract administration functions relating to these contracts. 

An award fee plan is included in the solicitation and incorporated into each CPAF 
contract. This document describes what criteria the Government will use to determine 
the fee to be awarded the contractor each period. The following elements must be 
included: 

(1) The base fee amount; 

(2) The total award fee pool; 

(3) Performance areas to be evaluated; 

(4) Criteria to be used in evaluations; 

(5) Relative weights to be assigned to performance areas and to the evaluation 
criteria; 

(6) Frequency and timing of award fee determination; 

(7) Proportion of the total award fee pool to be available for each evaluation 
period; and 

(8) Procedures to be followed (the timing involved) in evaluating performance 
and determining the award fee. 

The Government may unilaterally change the award fee plan (except base fee 
amount and the total fee pool), but must notify the contractor prior to the evaluation 
period in which any changes will take effect. If the plan is incorporated into the 
contract, a contract modification is required. 

A Performance Evaluation Board (PEB) is a board of EPA officials established 
before the award of an CPAF contract. These individuals perform the in-depth review of 
all aspects of contractor performance at periodic intervals (usually every 4 months) 
during the period of the contract. They then recommend to the Fee Determination Official 
(FOO) an appropriate amount of fee to be awarded to the contractor. The FOO makes the 
final determination of the award fee. (The Fee Determination Official is the Chief of the 
Contracting Office which is administering the CPAF contract). The PEB Chairperson and 
the other members are initially appointed by the Director, PCMD; thereafter, any 
changes are approved by the PEB Chairperson. One voting member of the PEB will 
always be a representative from the contracts office. 
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The PEB evaluates performance on the basis of Performance Event Reports (see 
page 388) which are submitted each period by Performance Monitors (individual EPA 
employees who observe the contractor's performance on a close, continuous day-to-day 
basis). Performance Monitors report on either technical or business aspects of the 
contractor's performance, and report their observations on individual "events" which 
occur during the period, and which are representative of contractor performance. 

Events are reported on EPA Form 1900-41 B, CPAF Contract Individual 
Performance Event (See page 388), and submitted to the Evaluation Coordinator. 
Performance monitors should assess the performance using the definitions stated in the 
contract. The EPAAR specifies the following rating plan: 

(1) Superior - "+" - The performance event exceeds the satisfactory level. 

(2) Satisfactory - "o" - The performance event is acceptable. 

(3) Substandard - "-" - The performance event is less than satisfactory. 

However, some programs have been granted deviations, e.g., the Superfund TAT 
(Technical Assistance Team) contracts, five levels of rating criteria are being used: 
exceptional, exceeded expectations, satisfactory, marginal, and unsatisfactory. These 
are summarized on pages 398-9, and accompanied by more detailed performance 
observation reports. Emergency Response contracts (ERCs) also have their own 
performance summary and .CPAF performance event reports (see pages 400ff). 

The Evaluation Coordinator will present these reports to the Performance 
Evaluation Board (PEB), along with a summary of significant events. The PEB will 
review these reports against each performance evaluation category and determine the 
recommended award fee for each category. A Performance Evaluation Report will then be 
prepared and forwarded to the Contracting Officer, who will present it to the Fee 
Determination Official for final determination of the amount of fee to be awarded to the 
contractor. 

A letter will then be sent to the contractor's general management, informing 
them of the amount and basis of the fee awarded, and any changes to the award fee plan to 
be effective during the next evaluation period. The contractor is then authorized to 
invoice for the award fee earned during the previous period. 
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PCMD9/89 

OSWER Directive 9242.4-0lA September 1987 

EXHIBIT VII-12 

Award Fee Percentages vs. Performance Assessment Definitions 

0 - 19 

20 - 39 

40 - 59 

60 - 79 

80 - 100 

P E R F 0 R M A N C E S P E C T R U M 

Performance below 20 is indicative of serious 
mismanagement; negligence, and/or incom
petence. Continued performance at this level 
may require the Government to consider contract 
termination for cause. 

Per?ormance between 20 and 39 is substandard, 
and requires the contractor to take immediate 
corrective action. Areas of adequate or better 
performance are offset significantly by poorer 
performance in other areas. 

Performance between 40 and 59 is satisfactory, 
with the 50 point being the expressed level of 
satisfactory performance that can be expected 
from a good CPAF contractor. Areas requiring 
improvement are approximately off set by better 
performance in other areas. 

Performance between 60 and 79 is superior. The 
satisfactory level is exceeded and the monitors 
can cite only a few minor areas requiring im
provement. 

Performance of 80 or above is outstanding. 
There are no significant areas of poor 
performance and there are factors indicating 
creativity, ingenuity, initiative, and/or 
excellent performance under very adverse 
circumstances. 

VII-38 
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OSWER Directive 9242.4-0lA ~ep~tmW~L ~'o' 

EXHIBIT V-4 ( l) 

ec.c.- I ACKNOWLEDGEMENT OF COMA.ETlON 
P!RFORMAla o--- --:-..:;N R90AT: MRTI 

~Na: 1--... -· 1 •uu Na. 
68-01-7367 Rav F. W9slcn. Inc. 
AlpoRI lg l3emd I Daal(sj " ReS)Qf1ld at.Mien I Af;lpax. Na. " Hcus 

P•b11 .. ic:e EYalUatlOn ca.gcry. 

Dw:i1*Jn "Ccnlrador a.. •IDcn By: 
Name/Tiie 

~ S.4.12.1 I sv-n "Co1raco: 

0.0 iptia I c1 EPA Obaei •den By: 
Name/Tdle 

~S.4,3,2.1 I ~aEP"= 
~ d Algicr1ll POR Caalil-.. 

HQ Coollil&r'I EvMaicn By: 
NlrllJTee 

~ S.4.12.1 I ~"~ 
DPOAdicrr c~ C~wil1E ;&IJii; • 

CoOll "'A) om: a. 11e1111 Tell! Haus 
'bl! CCII To Oouw: 

I C9ltly .,_ .. llllC:hed ,,_,.. mell Ind~ will II 
~dlleaqcTDO. 

WlSig-..~ TRl sq... IFn4 

I~ Ml tlaw beer\ plOlidld wilt lie~ Ind 
..W::. speck! in lie Ul;ed TOO wilWi ti ari;iW a 
r9Wised Wne fnmes. 

UMJ _ ,.._..,,, UP'V '(nm! 

Sheet 1 White • HdQtn Coordinator 
Slwt 2 White· DPO Copy 
Sheet 3 8 lue • TA TL Copy 

Slwt 5 c.wy. Project OfflClt Copy 
S1wt 8 P-tnlc • Conh:ting Offic:w Copy 
Slwt 7 Goldenrod· DPO llntlrim Copy) 

Sheet 4 Gr9en • ZPM Copy 

V-25 

0 Formll Rep:lrt 
0 L8llr Rep:lrt 
0 FcrT'llll Brillrlg 
COfllr(~ 

om: 

om: 

c. 

om: 
CRljedld 

a. 

"-"" 
Ftnll 

ca: 

"-"" 
Fftl 
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EXHTBT'T' V-4(2) 
CCSTCINTllll I ACKNOWLEOGE"1ENT OF COMPLETION 

PERFORMANCE OBSERVATION REPORT: PART I 
CONTitACTOlll: 

Ecology ll1d Environment. Inc. 

llllPORTING ILIMINT: I DATllSI 011 lllEll'OlllTED OSSllllVATION I .vf'lllOX. NO. 011 HOURS 

,.lllllOlllMANCI IVALUATION CATIGOlllY: 

DESCRIPTION 011 CONTRACTOR OISllllVATION •Y: 

lllA TING: 5. •. J. 2. t I SJGNATU"I OI' CONT"ACTO": 

DllCRIPTION 011 IPA OllSIRVATION •Y: 

NAMl/rlTLI 

"A TING: 5. '· 3. 2. t I SIGNATU"I 011 IPA: 

SIGNATURI 011 "IGIONAL POllll COORDINATOllll: 

HQ COO .. DINATOWS IVALUATION n. 
NAMl/rlTLI . 

"ATING. 5. '· J. 2. t I SIGNATUlllll 011 HQ: 

DflO ACTION: 0 ACCll'TID 0 ACCIPTID WITH UCC."IONI 

COIT TO DA Tl: DATE: ACTUAL TOTAL HOURS: 

TOTAL COST TO CLOSURI: 

I ClllllTlllY THAT THI ATTACHIDMATlllllALSMIET AND~YWITHALL 
"IQUIRIMINTS 011 THI SU&llCT TDD. 

TATL SIGNATUllll llNTIRllll TATL SJGNATU,.l llllNALI 

I ACKNOWLIDGI THAT I HA~ HEN ltttOYIDED WITH THI llATllllllALS AND 
SIRVICES SPICllllED IN THI SUll.IECT TDD WITHIN ITS OllllGINAL 01111 
"IVISID TIMI ll"AMI&. 

OPO SIGNATU,.l llNTl"IMI 
D __ ,_, 

llt.w 1 -it9 • MQS C-..._ 
llt.w 2 -·• • D~O c;..., 
.,._ 2 81- · TATI. C.... 
.,._, ~ • ~Coey 
.,._ I c:-y . '"<> C.... 
...... ~-· . coc:... .,._, a.-.. . ~o ,,._ ... 

DPO SIGNATU,.l llllNAU 

V-26 

CONTlllACT NO.. 
68-01-7368 

TOD NO. 

ACCOUNT NO. 

-

OATI: 

OATI: 

-. 
DATI: 

OATI: 

0 "LllCTID 

DATI: 

INTERIM 

lllNAL 

DATE: 

INTl .. IM 

-lllNAL 

-
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EXHIBIT Vl-2 

o.5NER Directive 9242.2-0lB 
(10/87) 

CPAFCOHTRACTIHOMDUAL~ EVENT 
comw;TNQ. I ex»mW:'ltlll I T-OllDlll NCI. 

AIPCl"TNl B.BefT I DAT111101~ WtHr 

~I EVAWATI:lN CATl!DOllY 

i.lcaimw:TCll HC1T1'!llD? CJ YU CJ HO ..,~ ..,, 
~Cll'WO IWICI l!'ilNr AO.ECT'IVAL SUPPOATN3 c:cu.EHTS FCR CYEW.L 

CAl!GOAY 
. MTIG" CAltQQA'f MTIG 

A. WNOEl£tf1' 

'· ~--,, ... ··-·-....... '· ...-..--- -e...,..:..:~ 
______ ,, __ .., 
,.,..,,.--, . -e--.~ -z. _.,. ____ ,,_._., 

z. ,. __ ,, ... ._....,....,,_ ........... ,. -· ... ~.,... ................... " .. ,,__..__..,, __ ...,_ .. --.. ........,,,_ .... ____ ...... ,, .. ,....._.., ....... 
7 • ......_,,......,_ ... ..,...... .. _,._ 1. _.,.,..._,, ....... -. 
L ........, __ ,,_,,11_. 

& 

.. c....,..-.... .._ ................. L 
Oowall Rdng tcr c..gory: 

. ~-.. ~ , ........... ·-· ...... ·--...... '· 
2. ,.,...__.... ... ...._ .. aww:._& I. 

o-1111 Rdng far c..gory: 

c. c:osr 
1. o.-.1 ....... _ ...... ...., ...... _ .. I. I.__, __ ,_™,, _______ 

z. ,,_ _ _..,._ 
,...,__.,.,,. aw~ ,. 
"oa..--11....---..-.- " 

o-.11 Rdng tcr c..gory: 

• ~l·l.~(OI,$' ... ,., 
-.Q.Olll· • , 91Nl1\lll 01 lrlMTCI' I DATI 

COCllOINo\ T'Of'S • I .. .,. 

.. Q, Oii • I -1\11101 OCXlllONllTCll I DATI 

VI-lO 

402 



PCMD9189 

CONTRACT# 

DELIVERY 
ORDER 

NUMBER 

EXHIBIT Vl-4 

OS".JER Dir1ctiv1 9242.Z-OlB 
(l0/87) 

SUMMARY OF PERFORMANCE EVENT REPORTS 

CONTRACTOR REGION EVALUATION PERIOD 

FROM: TO: 

TOTAL 
RATING 

DESCRIPTIVE TITLE 
HOURS 

CON-
OF WORK 

EPA 
·---·"""' 

EVALUATION COORDINATOR 
DATE SIGNATURE 

VI-16 
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OSWER Directive 9242.2-0lB 
(10/87) 

Preparing an evaluation package for the PEB containinq 

individual PERs and a Summary of PERs 

Attending the PEB review meetings. serving as PEB Executive 

Secretary. and presenting information contained in the 

evaluation package. 

Upon receipt of the PERs from each Reqional EPA office. the Project 

Officer should review each PER. Particular attention should be given to 

comparing EPA' s assessments with the contractor's assessments. whenever 

possible. Discrepancies in ratings should be noted by the Project Officer 

on the PER. The Project Officer can modify the ratings in either the EPA 

or contractor PERs. as appropriate. Any such modifications should be 

explained in the box designated for ''Coordinators Assessment." 

In reviewing the PERs. the Project Officer should assess evaluation 

ratings and supporting comments for consistency and ~larity. If problems 

are encountered. the Project Officer should resolve them through 

discussions with the OSC who originated the PER. 

After reviewing and commenting on each PER. the ProJeCt Officer 

should sign and date the PER. and assemble it with other PERs from that 

Reqion for submission to the PEB. 

3.2 The Surrmary of Performance Evaluation Reports 

Prior to submitting the PERs. however. the Project Officer should 

prepare a Summary of Performance Evaluation Reports. Exhibit VI-4 shows 

the form that should be used for this purpose. The Project Officer is 

responsible for completing this Summary. which provides a quick assessment 

of the contractor's overall performance. Contractor and EPA overall 

ratings are listed for each Deli•1ery Order evaluated during the period. 

along with a brief description of the activities carried out under the 

'/I-15 
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MODIFICATIONS 

Modifications Can Result From Any Of The 
Following Circumstances: 

-- Changing Agency Needs 

-- Inadequate Specifications That Resulted In 
Inadequate Deliverables 

-- Need to Increase or Decrease Funds 

-- Exercise of Options to Continue Work 

-- Extensions to Provide Additional Time 

-- Suspension of Work 

-- Equitable Adjustments 

13-1 
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CONTRACT MODIFICATIONS 

UNILATERAL MODIFICATIONS Require Only The 
Signature Of The Contracting Officer. 

BILATERAL MODIFICATIONS Require The Signature 
Of (Both Parties) The Contracting Officer And The 
Contractor. 

13-2 
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UNILATERAL MODIFICATIONS 

UNILATERAL MODIFICATIONS Are Authorized 
Only In The Following Circumstances: 

-- Administrative Changes 

Examples: Changes In Accounting Data, 
Designation Of A New Project Officer 

Changes Which The Contract Itself Allows 
The Government To Issue Unilaterally 

Examples: Change Orders Issued Pursuant 
To The "Changes" Clause, Options, 
Terminations For Default Or Convenience 

- - Incremental Funding 

1 3-3 
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BILATERAL MODIFICATIONS 

Bilateral Modifications Result From Any Of 
· The Following Circumstances: 

-- Novation Agreements 

-- New Procurement That Increases The Scope 
Or Quantity Of Work 

-- Inspection And Correction Of Defects (Cost
Reimbursement Supply And R&D) 

Equitable Adjustments 

13-4 
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AMENDMENT OF SOLICITATION/MODIFICATION OF CONTRACT 
2. AMENOMENT/MOOI l. CTI\/£ OAT 

6. ISSUEO av 
CODE '-----------4 

I. NAM ANO AOORESS OF CONTRACTOR (No., •-t. &'01Ulf7, S,_t• ond Z CoMJ 

CODE FACILITY CODE 

CODE -------

L.ICITATION NO. 

llJ 

lOA. MODI ICATION Of' CONT•Ac /()11100 
NO. 

lOe. DAT D <•U IT'D JIJ 

11. THIS ITEM ONLY APPLIES TO AMENDMENTS OF SOLICITATIONS 

0 The 1b0ve numbered solicitation is amtnc»d • '9t fortn in l!9m 1'. The hour and dltl IC*:ifi«l for l'9ClliPt of Ott.rs 
iwndld. 

is not••· 

Offers must acknowledge receipt of this emendment prior to the hour end data scecified in th• solicitation or u amended. bv one of the tollowino metnoda: 

111 By completing Items 8 1nd 15. and returnino ___ copies of th• 1mendment; (bl BY ecknow~ing receipt of this ~merit on ..en copy of ttle otflr 
sutmitt.a; or le) BY 991)1rate letter or t•leQr•m which includ9s 1 reftttnca to the solicitation and 1mendment numbers. FAILURE OF YOUR ACICNOWLEOG· 
MENT TO BE RECEIVED AT THE PLACE DESIGNATED FOR THE RECEIPT OF OFFERS PRIOR TO THE HOUR ANO DATE SPECIFIED MAY RESULT 
IN fiEJECTION OF YOUR OFFER. If by virtue of this emendmtnt you desire to cn1nge en ott.r 1lreedy 11.1bmitt9d, sud! d'l119 mey bl,,_,. bv •le;r1m or 
letter. DrOYtdlcl llCh twlegram or letter mek• raferlnce to the tollcitatton end this 1mendment, end i1 l"9C8iv9d prior to me ocenln; hour end dlia IQICifl«i. 

12. '4ccouNTING ANo APPRoliR1AT10N DATA al ..... u.a1 

13. THIS ITEM APPLIES ONLY TO MODIFICATIONS OF CONTRACTS/ORDERS, 
IT MODIFIES THE CONTRACT/ORDER NO. AS DESCRIBED IN ITEM 14. 

VI A. THIS CHANGE ORDER IS ISSUED PURSUANT TO: ra,,.t:tfy outhorit7J THE CHANGES SET l'ORTH IN ITl.M 14 ARI. MADI: IN THE CON· 
-. TRACT ORDER NO. IN ITEM lOA. 

8. THE ABOVE NUMBERED CONTRACT/ORDER IS MOOll"IED TO REl"L.ECT THE ADMINISTRATIVE CHANGES (-11 • oll...-111 .atq o,,,.. 
oPPl'OPrfOtfon .Ue.. •t&'.J SET FORTH IN ITEM 14, PURSUANT TO THE AUTHORITY OF FAR 4l.10l(lll. 

C. THIS SUPPL.t::MENTAL. ADR&&Ml:NT IS l:NTl"&D INTO PURSUANT TO AUTHORITY 0 .. : 

E. IMPORTANT: Contractor D is not. 0 is 1'9Quired to sign this document and return copi• to the issuing office. 
14. DUCA1PT10N OF AMENDMENT/iliOOIFICATION ;&;illliefi &; IJCF•dl41n 11eld1na. 1ndiUlllluolld•&1~•,,..h11WSei 1'Mii• ;tM,. IMili&.J 

E•coot H orovlCMO 11ere1n, a111erm11na conOltlon1 of 111e aocumont referencea In 11em tA or lOA, 1111eretofore ,,,.,...., -'"' unct11"'9d 1110 In full Pore• 
anes effect. 

ue. CONTRACTOR/OF .. EROl'I l!IC. DA NIE.O 168. UNIT 

BY 

ITMOARD '°'911JOClltlV.10·1; 
Pr-rllleCI DY QSA 
fl'Alll (&I CP'llt) U.2'1 



Instructions for items other than those that are self-explanatory. are as follows: 

/al Item 1 (Contract ID Code). Insert the contract type 
ident1f1cat1on code that appears in the title block of 
the contract being modified. 

lb) Item 3 !Effective date). 

( 1 l For a solicitation amendment. change order, or 
administrative change, the effective date shall be 
tne issue date of the amendment, change order, or 
administrative change. 

12l For a supplemental agreement, the effective date 
shall be the date agreed to by the contracting 
parties. 

(3) For a modification issued as an initial or confirm
ing notice of termination for the convenience of 
the Government. the effective date and the modi· 
fication number of the confirming notice shall be 
the same as the effective date and modification 
number of the initial notice. 

(4) For a modification converting a termination for 
default to a termination for the convenience of 
the Government, the effective date shall be the 
same as the effective date of the termination for 
default. 

(5) For a modification confirming the contracting 
officer's determination of the amount due in 
settlement of a contract termination, the effec· 
tive date shall be the same as the effective date of 
the initial decision. 

le) Item 6 (Issued By). Insert the name and ...... Jress of 
the issuing office. If applicable, insert the appropriate 
1ssu1ng office code in the code block. 

Id) Item 8 (Name and Address of Contractor). For modi· 
kat1ons to a contract or order. enter the contractor's 
name, address. and code as shown in the original con
tract or order, unless changed by this or a previous 
mod 1f1cation. 

le) l:ems 9, (Amendment of Solicitation No.-Oatedl. 
and 1 O, (Modification of Contract/Order No.
Dated) Check the appropriate box and in the corres
Pond1ng blanks insert the number and date of the 
orig1na1 solicitation. contract. or order. 

(f) Item 12 (Accounting and Appropriation Data). When 
appropriate, indicate the impact of the modification 
on each affected accounting classification by inserting 
one of the following entries: 

( 1) Accounting classification 
Net increase $ ........ ························· 

································· 

(2) Accounting classification 
Net decrease $ .. :::::::::::::::::::::::::::::::: 

NOTE: If there are changes to multiple accounting 
classifications that cannot be placed in block 12. 
insert an asterisk and the words "See continuation 
sheet". 

(g) I tern 13. Check the appropriate box to indicate the 
type of modification. Insert in the corresponding 
blank the authority under which the modification is 
issued. Check whether or not contractor must sign 
this document. (See FAR 43.103.) 

(h) Item 14 (Description of Amendment/Modification). 

( 1) Organize amendments or modifications under the 
appropriate Uniform Contract Format (UCF) 
section headings from the applicable solicitation 
or contract. The UCF table of contents, however, 
shall not be set forth in this document. 

(2) Indicate the impact of the modification on the 
overall total contract price by inserting one of the 
following entries: 

(i) Total contract price increased by $ 

(ii) Total contract price decreased by S 

(iii) Total contract price unchanged. 

(3) State reason for modification. 

(4) When removing, reinstating, or adding funds, 
identify the contract items and accounting classi· 
fications. 

(5) When the SF 30 is used to reflect a determination 
by the contracting officer of the amount due in 
settlement of a contract terminated for the con· 
venience of the Government, the entry in Item 14 
of the modification may be limited to -

(i) A reference to the letter determination; and 

(ii) A statement of the net amount determined 
to be due in settlement of the contract. 

(6) Include subject matter or short title of solicita· 
tion/contract where feasible. 

(i) Item 168. The contracting officer's signature is not 
required on solicitation amendments. The contracting 
officer's signature is normally affixed last on supple· 
mental agreements. 

PCMD 9/89 
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THE CHANGES CLAUSE 

The Government May Unilaterally Direct A Change, 
Within The General Scope Of The Contract, In Any 
One Or More Of The Following: 

PCMD9/89 

-- SUPPL V CONTRACTS 

1. Drawings, Designs Or Specifications* 
2. Method Of Shipment Or Packing 
3. Place Of Inspection, Delivery Or Acceptance 

-- SERVICE CONTRACTS 

1. Description Of Services To Be Performed 
2. Time Of Performance (Hours Of The Day, 

Days Of The Week, Etc.) 
3. Place Of Performance Of The Services 

*This Does Not Apply To Commercial Specifications. 

13-7 
413 



PCMD 9/89 

CffANOES-CQST-ltEIMBURSEMENT (APR 
1914) 

(a) Tbe Contrac:t.in1 Officer may at uy tin:le, by 
written order, and without notice to the surebes, if any, 
make chan1es within the aencraJ scope of dUa contnct 
in any one or more of the followin1: 

(l) Drawinp, desiam, or apeci(ications wben the 
supplies to be furnished are to be specially manufac
tured for the Government in accordance witb the 
drawinp. desians, or apecificatiom. 

(2) Method of shipment or s-cJana. 
(3) Place or delivery. 

(b) U any auc:b chan1e cames an increase or decreae 
in the estimated cost or, or the time required for, per
formance of uy part of the work under dUa coatnct, 
whether or not cbanaed by the order, or otberwile 
afTecu any other terms and conditions or dUa contract, 
tbe Contrac:tina OffJCer shall make an equitable edjusl
ment in the (I) estimated cost. delivery or completioa 
schedule., or both; (2) amount of any fUed fee; and (3) 
other afTected terms and shalJ modify the contract c
cordinalY· 

(c) The Contractor must submit any ""propoul for 
adjustment" (hereafter referred to u propoul) ander 
this clause within 30 da)'I from the date of receipt of 
the written order. However, it the Contrletin1 Offtcer 
decides that the facts justify it. the Coatrletin1 Ofticcr 
may receive and act upon • proposal submitted before 
final payment or the contract. 

( d) Failure to asree to any adjustment sball be a 
dispute under the Disputes clause. However, nothin1 in 
this clause shall e1cuse the Contractor from proceedinl 
with the contract as chanaed. 

(e) Notwithsta.ndina the terms and conditions or 
paragraphs (•)and (b) above, 1.he estimated COit or tlUI 
contract and, if this contract is incrementally funded. 
the funds allotted for the performance or this contract.. 
ahaJl not be increased or considered to be inc1 cued 
except by specific:: written modification of the contract 
indicatina the new contract estimated COit and, it this 
contract is incrementally funded, the new amowit allot· 
ted to the contract. Until this modification is made. the 
Contractor shall not be obli11ted to continue per{orm
ance cir incur costs beyond the point established in the 
Limitation of Cost or Limitation of Funds clause of 
this coatnct. 

(End of clause) 
(R 7-203.2 1967 APR) 

(R 1-7.202-2) 

Alt1'7UZU I (APR 19M). If the requircm~t is for 
services and no 1upplies are to be furnished, substitute 
the followina paraaraph (•) for parasraph (•) or the" 
basic clause: 

(a) The Contractina Officer may at any time. by 
written order, and without notice to the sureties. ii any, 
make chanaes within the aeneral scope or this conuact 
in any one or more of the followina: 

(1) Description or services to be performed. 
(2) Time of performance (i.e., hours of the day, 

days or the week. ete:).f 3 - 8 . 
(3) Place of performance or the terYices. 

FAR Clause 
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CHANGES-TIME-AND-MA TER.IALS OR. 
LABQR-Hoygs (APR 1914) 

(•) Tbe Coatnctins Officer may at any time, by 
written order. and wit.bout DOCice co the sureties. if any, 
make chanses within the seneraJ tcOPe or this ccatnct 
m any oae or more or the followiq: 

(1) Drawinp. desips. or specifications. 
(2) Method of shipment or peckin1. 
(3) Place of delivery. 
(4) Amount o( Govenunent·fu.mished property. 

(b) If any chanae causes aa increase or decnne ill 
aay hourly rate. the ceilina price. or the time requind 
for performance o( any put or the work under this 
contraci. wbe\.bu or DOt chanpd by tbe order, or 
otherwise atrec:u any other terms and conditions or this 
contract. the Contract.ins Ofricer shall make an equita· 
ble adjustment in the (1) ceilina price. (2) hourly rates, 
(3) delivery 1ehedule, and (4) other affected terms, and 
aha1l modify the contract accordiqly. 

(c) The Contractor must submit any '"propoul for 
adjustment" (hereafter referred co • propoul) under 
this clause wit.bin 30 da)'I t'tom the date or receipt of 
the written order. However, if tbe Coatnctina Offtcer 
decides that tbe racu justify it. tbe Coatnctin1 Offtcer 
may receive and act upoa a propou1 submitted before 
final peyment or tbe ccatract. 

(d) Failure co qrec co any adjustment lhail be a 
dilpate under tbe Disputes clause. However, nothbs1 in 
1Jlil d&Dll lball acme the Contractor Crom proceedin1 
with tbe ccauact • chanaed. 

1 3-9 
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CARDINAL CHANGES 

A Cardinal Change Is One Which Is Outside The 
Scope Of The Original Contract, I.e., Not Within The 
Contemplation Of The Parties At The Time Of Award. 

A Cardinal Change Issued Under The Changes 
Clause Constitutes A Breach Of Contract By The 
Government. 

13-10 
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EQUITABLE ADJUSTMENTS 

' 

FOUR BASIC PRINCIPLES : 

-- Both Parties Should Be Made Whole As A Result 
Of The Adjustment. 

-- Neither Party Should Gain An Advantage Or 
Suffer A Loss. 

-- Profitable Contracts Should Remain Equally 
Profitable. 

-- Existing Losses Should Not Be Borne ~y The 
Government. 

13-11 
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SUPPLEMENT AL AGREEMENTS 

A Supplemental Agreement Is Any Contract 
Modification Which Is Accomplished By Mutual 
Agreement Of The Parties. 

It Must: 

-- Involve Consideration For Both Sides. 

-- Not Eliminate Or Change Any Contract Clause 
Required By Law. 

-- Not Waive Any Substantive Right Of The 
Government Without Consideration. 

-- Contain All Six Elements Of A Contract: 

An AGREEMENT 

Between COMPETENT PARTIES 

For A VALID CONSIDERATION 

To Accomplish A LAWFUL PURPOSE 

With TERMS CLEARLY SET FORTH 

In The FORM REQUIRED By Law. 

13-13 
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OPTIONS 

An Option Is A Unilateral Right Of The Government To: 

-- Obtain Increased Quantitites Of Supplies Or 
Services Within The Existing Contract Period. 

-- Obtain Additional Periods Of Performance. 

13-14 
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OPTIONS 

WITHIN AN EXISTING CONTRACT PERIOD 

-- May Not Exceed 50°/o Of The Base Quantity 
Without Approval Of The Director, PCMD 

Will Usually Be Restricted In Terms Of Time, 
. Frequency And Increments In Which They 
Can Be Exercised 

TO EXTEND THE PERIOD OF PERFORMANCE 

-- Total Contract Period May Not Exceed 3 Years 
Without Approval Of The Chief, Contracts 
Office 

-- Written Notice Of Intent To Exercise The Option 
Must Be Furnished To The Contractor At Least 
60 Days Before The Effective Date Of The 
Option 

13-15 
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EPAAR Clause 

OPTION TO EXTEND TB! TERM or TH! CONTIACT
COST-TYPE CONTRACT (APR 1984) 

The Covernaent ha• the option to extend the tera of thi"a contract for 
•••••••••• additional period(•). If .ore than 60 day• remain in the 
contract period of perfozwance, the Government, without prior written 
notif icatioa, aay axarciae thi1 option by i••uiDI a contract modlf ica
tion. To exerciae thi1 option within the laat 60 daya of the period of 
performance, the Covenment au•t provide to the Contractor written 
notification prior to that laat 6<>-day period. Thi• pnliainary 
notification doea not c01111it the Goven:ment to axarcialQI the option. 
The Covernaent'a eatiaated level of effort la •••••••••• dlnct labor 
houri for the firat option period and •••••••••• for the aecoad. Uae 
of an option vill reault in the followina contract aodiflcationa: 

(a) The ·Period of r.rforunce· clauH vill be a•aded to coftr a 
ba1e period from •••••••••• to •••••••••• and option period• from 
•••••••••• to •••••••••• and •••••••••• to •••••••••• 

(b) Paraaraph (a) of the •t.evel of Effort• clauae vill be .. ended to 
reflect a new and aeparate level of effort of ···~•••••• for the flrat 
option period and • nev and aeparat• level of effort of •••••••••• for 
the aecond option period. 

(c) The ·!atiaated Coit and Fixed Fee· claute will be aaended to. 
reflect increa1ed e•ti .. ted coat• and fixed fee for each option period 
aa follow•: 

Option 1 Option 2 

!1tiaated ro.c • • • • • • • • •••••••• 
Pixed , .. •••••••• • ••••••• 
Total •••••••• •••••••• 

(d) If thia contract contain• •aot to exceed .. ount•• for ele•enta of 
other direct coat• (ODC), tho1e a110unt• vill be increaaed a1 follova: 

Other Direct 
Coat It• Option 1 Option 2 

•••••••••••• •••••••• •••••••• 
•••••••••••• •••••••• • ••••••• 
•••••••••••• •••••••• • ••••••• 
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EPAAR Clause 

omoH POI IRCl!AS!D QlWiTIT'l-COST-nP! CONTIACT CUI. 1984) 

ly i••uina a contract modification, the Govern.eat aay iocreaae the 
••tiaated level of effort by •••••••••• direct labor houri duriaa the ba•• period, •••••••••• duriaa the flrat option period, and •••••••••• 
duriaa the ••cond option period. The Govenment aay l••u• a aaxlaum of 
••••• order• to lncr•••• the level of effort in block.a of •••••••••• 
houra durtaa any aivea period. Th• eatiaated co1t aDd fixed fee of 
each block of houra ia aa follova: 

laaa Period Option 1 Option 2 

Eatiaated Coat ••••••••••• . ....... .... ·~ .. 
Fixed Pee ••••••••••• ........ . ....... 
Total • • • • • • • • • • • • ••••••• ........ 
When the•• option• are exerciaed, 'aragraph (a) of the ·Level of 

Effort• clau•e and the ·1atiaated Coat and Pixed Fee· clauae vill be 
aodified accordiaaly. 
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OPTIONS - EXERCISE OF OPTIONS - TIMELY NOTICE 

Fourth Street Estates, Inc. 
GSBCA No. 5813. September 1, 1981, Contract No. GS-03B-6116 

Facts 

On March 28, 1972, the United States Government, through its 
General Services Administration, entered into a lease with Fourth 
Street Estates, Inc. (FSE), whereby the Government leased the 
premises known as 400 T Street, NE, in Washington, DC, together 
with its adjacent parking lot. The term of the lease was five 
years, beginning June 1, 1972 and ending May 31, 1977 at an annual 
rate of $1.43 per square foot, payable monthly. The lease con
tained an option in favor of the Government to renew the lease for 
five one year renewal terms at the same rental rate. To exercise 
its renewal option the Government was required to give notice in 
accordance with the following lease provision: 

"This lease may be renewed at the option of the 
Government, ••• provided notice be given in writing 
to the Lessor at least 60 days before the end of 
the original lease term or any renewal term~ •••• " 

The Government exercised its renewal options during the 
years 1977, 1978, and 1979, without incident, or objection by 
FSE. The notices of· renewal for the years 1977 and 1979 were sent 
more than sixty days before the end of the then current term. The 
notice for the year 1978 was nine days late, but FSE made no 
objection. In the year 1980, the Government hand delivered its 
lease renewal notice to the office of FSE's agent on April 2 at 
4:15 p.m. The agent refused to accept it because it was given less 
than sixty days before the end of the current term. On the same 
date FSE offered to re-lease the premises at $7 per square foot. 
At the date of hearing, March 24, 1981, the Government was in 
possession of the premises and had been paying the rent set out in 
the lease. Appellant had accepted those payments. 

In response to FSE's position that the renewal notice was not 
given in time, the contracting officer issued a final decision on 
July 11, 1980, that found the renewal notice timely and the renewal 
lease in effect. FSE challenges that decision. 
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COMPETITION IN CONTRACTING 
ACT (CICA) 

- - Effective April 1, 1985 

Requires Government To Compete All 
Procurements Above A Certain Amount 
Unless Criteria Justifying The Use Of Other 
Than Full And Open Competition Are Met. 

-- Applies To Both New Awards And 
Modifications To Existing Contracts That 
Increase The Scope Of The Contract, I.e., 
Additional Performance Periods. 

PCMD.9/89 
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JUSTIFICATION FOR OTHER THAN 
FULL AND OPEN COMPETITION 

1. ONLY ONE RESPONSIBLE SOURCE* 

- - When The Supplies Or Services Required 
By The Agency Are Available From Only 
One Responsible Source, As Determined 
By A Market Search, And No Other Type Of 
Supplies Or Services Will· Satisfy Agency 
Requirements. 

2. UNUSUAL AND COMPELLING URGENCY* 

- - When The Agency's Need For The 
Supplies Or Services Is Of Such Unusual 
And Compelling Urgency That The 
Government Would Be Seriously Injured 
Unless The Agency Is Permitted To Limit 
The Number Of Sources From Which It 
Solicits Bids Or Proposals. 

* EPA Generally Uses Only #1, 2 And 5. 

PCMD 9/89 
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JUSTIFICATION FOR OTHER THAN 
FULL AND OPEN COMPETITION (Cont.) 

3. INDUSTRIAL MOBILIZATION, OR EXPERIMENTAL, 
DEVELOPMENTAL OR RESEARCH WORK 

PCMD 9/89 

When It Is Necessary To Award The Contract 
To A Particular Source Or Sources In Order 
To: 

1) Maintain A Facility, Producer, Manufacturer, 
Or Other Supplier Available F~r Furnishing 
Supplies Or Services In Case Of A National 
Emergency Or To Achieve Industrial 
Mobilization, · Or 

2) Establish Or Maintain An Essential 
Engineering, Research Or Development 
Capability To Be Provided By An 
Educational Or Other Nonprofit Institution 
Or A Federally Funded Research And 
Development Center. 
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JUSTIFICATION FOR OTHER THAN 
FULL AND OPEN COMPETITION (Cont.) 

4. INTERNATIONAL AGREEMENT 

- - When Precluded By The Terms Of An 
International Agreement Or Treaty 
Between The United States And Foreign 
Government Or International Organization, 
Or The Written Directions Of A Foreign 
Government Reimbursing The Agency For 
The Cost Of The Acquisition Of The 
Supplies Or Services For Such Government. 

5. AUTHORIZED OR REQUIRED BY STATUTE* 

PCM09/89 

--When: 

1 ) A Statute Expressly Authorizes Or 
RequiresThat The Acquisition Be Made 
Through Another Agency Or From A 
Specified Source, 
Or 

2) The Agency's Need Is For A Brand 
Name Commercial Item For Authorized 
Resale. 
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JUSTIFICATION FOR OTHER THAN 
FULL AND OPEN COMPETITION (Cont.) 

6. NATIONAL SECURITY 

- - When The Disclosure Of The Agency's 
NeedsWould Compromise The National 
Security Unless The Agency Is Permitted 
To Limit The Number Of Sources From 
Which It Solicits Bids Or Proposals. 

7. PUBLIC INTEREST 

PCMD9/89 

- -When The Agency Head Determines 
That It Is In The Public Interest In The 
Particular Acquisition Concerned And 
Notifies Congress At Least 30 Days In 
Advance Of Such An Award. 
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CONSTRUCTIVE CHANGE 

An Implied Change, I.e., An Act (Or Omission) 
By The Contracting Officer Or Other Authorized 
Government Official Which, By Its Nature, Can · 
Be Construed To Have The Effect Of A Formal 
Written Change Order, Entitling The Contractor 
To Equitable Adjustment Under The Changes 
Clause. 

E.g., A Requirement That The Contractor 
Perform Work Different From That Prescribed 
By The Original Terms Of The Contract. 

EPA Contracts Require The Contractor To 
Immediately Notify The CO When Any 
Government Action Implies A Contract Change. 
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RATIFICATIONS 

Government Agreement To Assume Legal 
Liability For An Action Taken By Government 
Personnel Lacking Formally Delegated 
Contracting Authority. 

I.e., The Government Takes The Federal 
Employee Off The Hook For Personal Liability 
For Unauthorized Action. 

However, Ratification Can Only Occur If The 
Action Would Have Otherwise Been Valid If 
Made By A Contracting Officer. EPA Cannot 
Ratify Illegal Actions. 

The Assistant Administrator Of OARM Sends A 
Formal Notification Of The Person's 
Unauthorized Action And Its Ratification To 
The Pertinent Assistant, Associate Or Regional 
Administrator. (Very Visible!) 

13-25 
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Chapter 13 
CONTRACT MODIFICATIONS 

Contract administration would be a fairly routine procedure if everything in the 
original wording of a contract, work assignment or delivery order remained the same 
throughout the period of performance. Unfortunately, that is not always possible, and 
changes to the terms or conditions of a contract often become necessary as a result of 
unforeseen circumstances, ambiguous or unclear provisions, deficient specifications, or 
changes in the Government's requirements. Such changes are effected through a device 
called a contract modification. The various types and the regulations surrounding their 
use are examined in this chapter. 

13.1 Unilateral vs. Bilateral Modifications 

Contract modifications fall into two major classes: unilateral and bilateral. 
Unilateral modifications require only the signature of the Contracting Officer, and are 
classified either as administrative modifications, or changes that the contract schedule 
itself authorizes on a unilateral basis (such as change orders that are issued under the 
authority of the "Changes" clause, exercise of options within the time period allowed, or 
notices of termination). Bilateral modifications, which require the signature of both 
parties (the Contracting Officer and the contractor), include all supplemental 
agreements and any other changes not authorized to be issued unilaterally. Below are 
examples of typical contract modifications and their classifications: 

PCMD 9/89 

Purpose of Modification 

Changes in: 
specifications, designs, 
drawings, place of 
delivery, inspection, 
acceptance, or method of 
shipping or packing. 

Exercise of option 

Termination 

Administrative changes 

Novation agreements 

New procurement: increase in 
scope or quantity of work 

Equitable adjustments: 

Unilateral 

x 

x 

x 

x 

Bilateral 

x 

x 

Definitization of change orders X 
Differing site conditions X 
Suspension of work X 
Government property (fixed-price and R&D) X 
Inspection (fixed-price supply and R&D) X 

Inspection and correction of defects 
(cost-reimbursement supply and R&D) X 

1 
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Whether a modification may be executed unilaterally or bilaterally depends on 
whether it is administrative or a new agreement, or whether the provisions of the 
contract give the Government the right to act unilaterally. Administrative changes are 
ones that do not affect the rights or obligations of either party; examples are changes in 
accounting or appropriation data, or the designation of a new Project Officer or 
Contracting Officer. A bilateral change affects the price, quantity, quality, or delivery, 
or the terms and conditions of the contract. Administrative changes may be effected 
unilaterally by the Contracting Officer; other changes may be made unilaterally only if 
the contract so provides in its language. 

13.2 The "Changes" Clause 

The "Changes" clause in Government contracts provides that the Contracting 
Officer may unilaterally direct a change, within the general scope of the contract, in any 
one or more of the following: 

CONTRACTS FOB SUPPLIES 

(1) Drawings, designs, or specifications (in the case of supplies, only where the 
supplies are to be specifically manufactured for the Government); 

(2) Method of shipment or packing; or 

(3) Place of inspection, delivery, or acceptance. 

CONTRACTS FOR SERVICES 

(1) Description of services to be performed; 

(2) Time of performance (i.e., hours of the day, days of the week, etc.); or 

(3) Place of performance of the services. 

Such changes may be directed without the consent of the contractor, who is 
obligated to proceed with the work as changed when a change order is issued. If there is 
an impact on schedule, cost, or any other contractual aspect, the contractor may submit 
a proposal for an equitable adjustment within thirty (30) days of receipt of a change 
order. If the cost of work is decreased as a result of the change, the Government has a 
similar right to a downward equitable adjustment in the contract price. Negotiation of an 
equitable adjustment is a subsequent action, and is considered a supplemental agreement 
effected by a bilateral contract modification. 

An extremely close review of the contractor's proposal for an equitable 
adjustment must be made, as there may be a tendency for the contractor to use this as a 
means of recovering losses under a fixed price contract or disguising an overrun under a 
cost reimbursement contract. Equitable adjustments should cover only the cost impact 
of the change. 

Changes are limited to the above types and must fall within the general scope of 
the contract. Change orders should be issued in writing by the Contracting Officer. 
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13.3 Supplemental Agreements 

A supplemental agreement is any contract change which is accomplished by 
mutual agreement of the parties. It must always involve consideration for both sides, 
just like a contract. This type of modification is preferred over a change order because 
negotiation usually precedes its issuance, thereby allowing the Government to assess the 
cost impact of the change and negotiate both cost and technical aspects before directing 
the contractor to proceed. A supplemental agreement may affect any part of a contract, 
but may not eliminate or change any contract clause required by law, nor waive any 
substantive right of the Government without consideration. 

Both change orders and supplemental agreements may be requested by the Project 
Officer; if a cost increase is anticipated, a Procurement Request must be submitted with 
the request. Contract modifications are executed on Standard Form 30 (See page 411 for 
sample.) 

13.4 Equitable Adjustments 

Under the "Changes" clause, equitable adjustments to price, estimated cost, 
delivery schedules, or other areas impacted by the change must be reflected in a 
supplemental agreement. In addition to "Changes," several other clauses call for 
equitable adjustments under certain circumstances. Among these clauses are: 

(1) Differing Site Conditions (construction); 

(2) Suspension of Work (construction); 

(3) Government Property; 

(4) Inspection (fixed-price supply and fixed-price R&D); and 

(5) Inspection and Correction of Defects (cost-reimbursement supply and 
cost-reimbursement R&D). 

The most common adjustments arise under the "Changes" clause. Basic 
principles apply to all equitable adjustments. Both parties should be made whole as a 
result of the adjustment. Neither party should gain an advantage or suffer a loss. 
Profitable contracts should remain equally profitable and any existing losses sustained 
by the contractor should not be borne by the Government. That is the essence of the term 
"equitable." 

Most adjustments are based on costs, although they may be priced by reference to 
catalogs or market value of supplies or services. If based on costs, adjustments must 
consider the effect of the change on the entire contract, not just the portion of the work 
affected by the change. 

Changes in costs may also require a change in profit or fee to reflect the 
circumstances of the new situation. In some cases an adjustment may be negotiated only 
with respect to the fee - for example, in the event of delivery of nonconforming supplies 
in a cost-reimbursement contract. 

If the contractor's claim is for a few dollars, it is not safe to assume that little 
examination is required. For example, the deleted work may be labor intensive, with 
costs comprised primarily of direct labor and, therefore, subject to overhead charges. 
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The added work may be capital intensive, and the costs not subject to the same extent of 
overhead. Unless care is taken, the contractor could compare only the direct costs of the 
deleted and added work and end up collecting overhead expenses as well. 

Often, estimating the cost of a change is difficult. Out of necessity, such 
estimating requires a particularly thorough and careful cost or price analysis by the 
Contracting Officer before a supplemental agreement can be negotiated. 

Difficulty may still be encountered even though cost data is available. The 
estimates of costs of work deleted can be based on either (1) the cost estimated at the 
time the contract was negotiated, or (2) the costs at the time the change was made. If the 
original estimate is used and costs have risen, then the contractor will suffer a smaller 
loss or more profit. If the reverse is true, then the contractor will have a greater loss 
and less profit. Contractor-suggested changes should be thoroughly reviewed to assure 
that the contractor is not suggesting changes to enhance its profit position. 

Pricing adjustments after the work is done is much easier than estimating costs 
in advance. The contractor's data may clearly show the actual costs of the changes to 
which a customary profit may be added. This is an appealing rationale, but it has its 
dangers. If a change order has been issued and the work is completed prior to pricing the 
adjustment, then the more that is spent on the added work, the higher the contractor's 
cost may be. Even if the contractor can be trusted to control costs in such a situation, 
the Government will not have had an opportunity to review the contractor's proposed 
costs and possibly point out more efficient production methods or management controls. 

Forward pricing, that is, issuance of a single supplemental agreement instead of a 
unilateral order followed by an adjustment, allows for a complete negotiation on 
technical as well as price aspects of a change. It may not be practical to do this for all 
changes, especially if there are many small ones to be made. In that case, a single 
negotiation session resulting in a single supplemental agreement may be preferred. 

13.5 Exercise of Options 

Options that were included as part of the original contract may be exercised 
unilaterally by the Contracting Officer within the period· stipulated. They are not 
considered to be new procurements, as they were clearly within the contemplation of the 
parties at the time of award. 

Options may be either additional quantities during a specific contract period, or 
may extend the contract period with increased quantities in the new term. It is even 
possible to include options within options (e.g., during Option Period I, there is a level 
of effort of 5000 hours, with an option of 2000 additional hours during the period). 
Generally, options for increased quantities are limited to 50% of the basic quantity, and 
the total term of the contract is limited to 3 years, unless you obtain prior approval of 
the Director, PCMD. The cost or price of all options is provided for in the basic 
contract, and is negotiated with the basic contract amount. 

Unless otherwise stated in the contract, all service contracts employing option 
periods require that a preliminary written notice of the Government's intention to 
exercise the option be furnished to the Contractor at least sixty (60) calendar days 
prior to the end of the current period. Failure to provide such preliminary notice within 
the timeframe established in the contract waives the Government's right to exercise the 
option unilaterally and may require a justification for other than full and open 
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competition and the negotiation of a bilateral contract modification in order to extend the 
period of performance where such an extension is authorized. 

When the term of the service contract coincides with the fiscal year and delays in 
receipt of authority to obligate funds for the new fiscal year are anticipated, the 
Contracting Officer, if the contract so provides, may, within 60 days after the end of the 
fiscal year, unilaterally exercise an option to extend the term of the contract. Project 
Officers must provide advance notice to their Contracting Officers in order that the 
notice be issued to the contractor within the time required. The option may be exercised 
only if funds become available within the 60-day period. In the event that sufficient 
funding is not available within the 60-day period, the Government waives the right to 
exercise the option unilaterally, thereby rendering any additional requirements subject 
to normal competitive procurement procedures. 

The Contracting Officer, if the contract so provides and subject to certain 
conditions, may exercise an option contingent upon the availability of funds. To exercise 
such an option, the contract must contain the clause entitled "Availability of Funds". 
Under no circumstance shall any action be taken which could be construed as creating a 
legal liability on the part of the Government until a formal notice of availability of funds 
in the form of a contract modification has been issued by the Contracting Officer. 
Acceptance of any goods or services under such an arrangement is strictly prohibited 
until funds are obligated. 

13.6 Cardinal Changes 

Mutual agreement is not always enough to authorize use of a sole source 
modification. Certain changes are not permitted because they are outside the scope of the 
contract. Additional work or additional hours not covered in options fall within this area 
and are considered new procurement; they must be obtained competitively or fall within 
the seven (7) statutory exceptions to full and open competition (see 13.8, below). 

The scope of the contract is defined as whatever was within the contemplation of 
the parties at the time of entering into the contract. Any change order issued under the 
"Changes" clause which is outside the scope is defined as a "cardinal change", and 
constitutes a breach of contract by the Government. For this reason, many changes 
which Project Officers seek to improve their contract will be refused by their 
Contracting Officer. Within the area of "permissible" changes, Contracting Officers will 
support the program office to the fullest exent possible, but cardinal changes are not 
within any Contracting Officer's authority. 

13.7 Increases in Scope 

Many times, the initial amount of contract support provided in a contract proves 
to be insufficient. Increases in the contract are often necessary to complete a job 
already underway, if no options exist allowing for a greater quantity of hours or 
services. Depending upon the type of contract involved, it may or may not be possible to 
obtain an increase. 

Completion form cost reimbursement contracts may be increased (in the cost 
portion only) if the original work cannot be completed within the estimated cost; the 
contractor receives no increase in fee to complete the work called for by the contract. 
This is not considered an increase in scope. An increase in the scope of work required, 
however, {i.e., additional hours) would constitute new procurement. Work assignments 
under term form contracts and delivery orders under indefinite delivery/indefinite 
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quantity contracts may be increased within the total contract limits of hours and dollars, 
but any increases in these contract maximums are also considered new procurements. 
Fixed price contracts would never be increased unless the requirements changed (quality 
or quantity), and such increases in scope would be new procurements, as well. 

13.8 Exceptions to Full and Open Competition 

Because of the regulations concerning full and open competition, such new 
procurements will normally have to be made on a competitive basis, and there is no 
guarantee that the same contractor will win the award. The Competition in Contracting 
Act, which took effect on April 1, 1985, severely limited the Government's ability to 
award other than fully competitive contracts or contract modifications. There are now 
only seven (7) statutory exceptions to the requirements for obtaining full and open 
competition. These are: 

PCMD9/89 

(1) Only One Responsible Source (when the supplies or services required by 
the agency are available from only one responsible source, as determined by 
a market search, and no other type of supplies or services will satisfy 
agency requirements); 

(2) Unusual and Compelling Urgency (when the agency's need for the supplies 
or services is of such an unusual and compelling urgency that the 
Government would be seriously injured unless the agency is permitted to 
limit the number of sources from which it solicits bids or proposals); 

(3) Industrial Mobilization: or Experimental. Development. or Research Work 
(when it is necessary to award the contract to a particular source or sources 
in order (i) to maintain a facility, producer, manufacturer, or other 
supplier available for furnishing supplies or services in case of a national 
emerge.ncy or to achieve industrial mobilization, or (ii) to establish or 
maintain an essential engineering, research or development capability to be 
provided by an educational or other nonprofit institution or a federally 
funded research and development center); 

(4) loternatjonal Agreement (when precluded by the terms of an international 
agreement or a treaty between the United States and foreign government or 
international organization, or the written directions of a foreign government 
reimbursing the agency for the cost of the acquisition of the supplies or 
services for such government); 

(5) Authorized or BeQujred by Statute (when (i) a statute expressly authorizes 
or requires that the acquistion be made through another agency or from a 
specified source, or (ii) the agency's need is for a brand name commercial 
item for authorized resale); 

(6) National Security (when the disclosure of the agency's needs would com
promise the national security unless the agency is permitted to limit the 
number of sources from which it solicits bids or proposals); and 

(7) Public Interest (when the agency head determines that it is in the public 
interest in the particular acquisition concerned and notifies Congress at least 
30 days in advance of such an award). 
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If a situation does not fall within one of the above exceptions, competition must be 
obtained. If a sole source procurement can be authorized, the Project Officer must 
prepare a Justification for Other than Full and Open Competition (JOFOC) with the 
assistance of the Contracting Officer. It's a good idea to meet or talk with the Contracting 
Officer and the EPA Competition Advocate, who must approve all JOFOC's over 
$100,000, before undertaking this effort to be sure there is sufficient justification to 
limit competition. 

Increases in scope could often be justified in the past on a sole source basis, but 
the new regulations clearly limit that possibility now. For this reason, the use of 
options is encouraged if the possibility of increased requirements exists, and Project 
Officers should take care not to allow wasteful utilization of contract resources. Diligent 
financial monitoring will also help spot shortages early, and a redirection of effort at 
that time may eliminate the problem altogether. 

13.9 Constructive Changes 

Sometimes, the Government, by its actions, changes the contract without a formal 
written modification. This is an implied change, also known as a "constructive" change, 
and is defined as an oral or written act or omission by the Contracting Officer or other 
authorized Government official which is of such a nature that it is construed to have the 
same effect as a formal written change order under the "Changes" clause. In other 
words, the Contracting Officer, by requiring a contractor to perform work different 
from that prescribed by the original terms of the contract, may actually change the 
contract without issuing a change order, and the contractor is entitled to relief (an 
equitable adjustment) under the "Changes" clause. Therefore, it is critical that any 
actions on the part of a Contracting Officer do not imply a contract change. 

The conduct of a Project Officer may have the same effect. Therefore, care should 
be taken to avoid crossing the line between providing technical direction and inferring a 
change. Project Officers do not have the authority to direct any action that will affect the 
cost or price, description of the work, or the time or place for performance or delivery. 
What might not seem important at the time, may end up having a substantial effect on 
final costs, or the work product required, and the contractor is entitled to file a claim. 

EPA contracts contain a provision requiring the contractor to notify the 
Contracting Officer immediately when any action on the part of Government personnel 
implies a change to the terms and conditions of a contract. This allows the Contracting 
Officer either to issue a formal change order, or require the contractor to discontinue 
work on the implied changes. However, it may be impossible not to formalize a 
constructive change if the Government has received any benefits, and program offices 
will be assessed the cost of any equitable adjustments resulting from such changes. 

At times a contractor may suggest modifications to the contract. Often the change 
will technically improve the contract services or supplies and the Project Officer should 
realize this. However, it should be kept in mind that contractors, especially those who 
are experiencing a loss under a contract, will suggest changes so as to provide a chance to 
better their profit position. It is important to review the contractor's expenditures on a 
contract and technical progress made to attempt to verify if the contractor is possibly 
trying to recover from a loss position. The Project Officer also must beware of leading 
the contractor to believe that the Project Officer's opinion authorizes the contractor to 
proceed. Such improper authorization would be in effect a constructive change. 
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If the contractor makes the change and later claims extra costs, the Government 
may find it very difficult to deny these claims for costs if they were incurred in good 
faith (especially if the agency benefits). The Project Officer's action would be improper 
and unauthorized since only Government personnel designated as Contracting Officers 
have the authority to obligate the Government. 

The Project Officer has considerable responsibility for identifying need for 
change orders, even though only the Contracting Officer has the power to issue such 
orders. Since the Project Officer monitors the contract performance, he or she will 
often be in an excellent position to recommend changes that meet the Government's 
requirement and can help formulate that change. The Project Officer can also be of 
significant assistance in determining both what a reasonable price/cost of the change 
should be and the effects of the change on the contract. It is important that all potential 
effects of a change are examined, so if additional funding is required it can be obtained 
prior to issuing the change order. 

After a change order has been issued, the Project Officer is responsible for 
assuring that the contractor is implementing it. 

13.10 Ratifications 

If actions are taken by Government personnel who do not have formally delegated 
contracting authority, they do not necessarily obligate the Government for the 
expenditure of funds. However, under certain circumstances, unauthorized actions may 
be ratified. Ratification of an unauthorized action can only occur if the action would have 
been valid had it been made by a Contracting Officer. If an unauthorized action is 
otherwise improper, a Contracting Officer cannot ratify it and the Agency must deny 
legal liability, in which case the person committing the unauthorized action may become 
personally liable. Therefore, extreme caution must be taken to avoid such a situation. 

Unauthorized procurement actions are not limited to new procurements or 
purchases. Increases in scope and other changes to existing contracts, directed by an 
unauthorized person, or even a change in the period of performance, are unauthorized 
actions. 

PCMD9/89 

When an unauthorized action has been revealed, the following procedures apply: 

(1) The program office must notify the cognizant contracting office by 
memorandum of the circumstances surrounding the action. The memorandum 
must include: 

(a) All relevant documents and records; 

(b) Documentation why the work was necessary to and for the benefit of 
the Government; 

(c) A statement of steps taken or proposed to prevent reoccurrence of the 
unauthorized action; 

(d) Approval of .the Division Director (or equivalent) of the responsible 
office; 
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(e} If expenditure of funds is involved, the notification must also include a 
Procurement RequesVOrder (EPA Form 1900-8) with sufficient funds 
to cover the supply or service involved; and 

(f) If the service or supply was beyond the scope of the existing contract, or 
involved any new procurement on a sole source basis, the notification 
must include a justification for other than full and open competition 
(JOFOC). 

(2) After receipt of the notification, the Contracting Officer: 

(a) Makes a determination and findings regarding ratification of the 
unauthorized act. Additional information may be required from the 
contractor and an opinion from the General Counsel; 

(b} Informs (at the Contracting Officer's discretion) the Inspector General 
through the Director, PCMD; and 

(c) Prepares a memorandum from the Assistant Administrator for Adminis
tration and Resources Management to the Assistant, Associate or Regional 
Administrator of the program advising of the person committing the 
unauthorized action. 

Accomplishment of (2) (b) and (c) above for actions that would entail small 
purchase procedures is at the discretion of the Chief of the Contracting Office or the 
Management Division Director or equivalent at a regional or field activity. 

13.11 Amendments to Work Assignments or Delivery Orders 

As noted above, it may be necessary to amend part of a work assignment or 
delivery order (rather than the contract itself) as a result of the contractor's work plan 
or because of unforeseen developments which arise during the course of performance. 
An amendment may take many forms, such as increasing the number of hours or the 
ceiling price, decreasing a portion of the effort, changing the period of performance, or 
modifying the Statement of Work. Any anticipated amendments should be discussed as 
soon as possible with the Contracting Officer, as certain types of changes may require 
formal negotiations with the contractor, and some may not be within the scope of the 
contract and therefore cannot be executed unless certain other actions are taken. 

When a decision has been made to amend the assignment or order, a written 
request should be forwarded through the Project Officer to the Contracting Officer. (See 
page 63 for a sample work assignment amendment form.) The basis for the change 
should be explained, with whatever specific wording changes or substitutions are 
necessary. If a revised work plan will be required of the contractor, this should be 
indicated. 

Only the Contracting Officer can direct a change to any terms or conditions of a 
contract, work assignment, or delivery order. A contractor who is advised of a change 
without the signature of the Contracting Officer is required to notify the Contracting 
Officer immediately and identify any adjustments to the cost or delivery schedule which 
are affected by the change. The contractor is prohibited from proceeding with the change 
unless formal approval is given by the Contracting Officer. Project Officers, Work 
Assignment Managers or Delivery Order Officers who direct unauthorized changes to a 
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contract may be relieved. of their authority by the Director, PCMD, and may become 
personally liable for any increase in costs. 
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DISPUTES, CLAIMS, TERMINATIONS 
AND CLOSEOUTS 
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HANDLING DISPUTES: 
Contract Disputes Act of 1978 

PCMD9/89 

1. First Step: Final Decision of Contracting Officer 

2. Second Step: Appeal to Agency Board of 
Contract Appeals 

or 
Direct Petition to Claims Court (lengthy 
procedure) 

3. Third Step: Appeal to Federal Court of Appeals 

14-1 
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CONTRACT TERMINATION 

TWO TYPES: 

Termination For Convenience Of The Government: 

When Supplies Or Services Are No Longer 
Needed Or It Is Otherwise In The Government's 
Best Interests. 

Termination For Default: 

When The Contractor Has Failed To Perform Its 
Contractual Obligations. 

14-2 
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TERMINATION FOR CONVENIENCE 

PCM09/89 

-- Can Stop Contract At Will Of Government 

-- Contractor Gets All Or Negotiated Portion 
Of Fee 

-- Settlement Costs 
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TERMINATION FOR DEFAULT 

The Government's Right To Terminate For Default Is 
Based On The Contractor's Failure To: 

1) Perform On Time. 

2) Perform Any Other Provision Of The Contract. 

3) Make Progress, To The Extent That The Delay 
Endangers Contract Performance. 
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STEPS IN CONTRACT TERMINATION 
FOR DEFAULT 

1. Government Issuance Of Notice To Cure 

2. Government Issuance Of Show Cause Letter 

3. Passage Of Required 10-Day Period 

4. Notice of Termination 

14-5 
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PROJECT OFFICER RESPONSIBILITES 
IN CONTRACT CLOSEOUT 

1. Certifying That All Technical Requirements Of The 
Contract Have Been Met, That The Products Or 
Services Have Been Satisfactorily Completed Within 
The Contract Amount, And That The Final Report And 
All Other Deliverables Have Been Received And 
Accepted. 

2. Recommending The Disposition Of All Government 
Property In The Contractor's Possession. 

3. Reviewing And Determining The Accuracy Of The 
Contractor's Reporting Of Inventions, Data Rights,. 
Copyrights And Software Development. 

4. Examining And Approving The Completion Voucher 
(On Cost-Reimbursement Contracts). 

5. Evaluating The Contractor's Performance. 

14-6 
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PROJECT OFFICER'S EVALUATION OF CONTRACTOR PERFORMANCE 
(Read instructions on reverse before completing form) 

1. FROM 2. TO 

3. FORWARD (origin•/ only) TO: 4. CONTRACT NO. 5. ACTIVITY 
Ou•lity Assurance Section (PM-214) 
WHhington, DC 20480 

6. CONTRACTOR'S NAME AND ADDRESS 7. PROJECT OFFICER'S NAME 8. TECHNICAL PAOGRAM 

9. BASIC CONTRACT COST 1 O. FINAL CONTRACT COST 

11. CONTRACTOR PAOJECT OFFICER'S NAME 

12. PAOJECT TITLE 

13. EVALUATED CONTRACTOR'S TECHNICAL ADHERENCE TO SCOPE OF WORK AND COMMITMENT OF PERSONNEL (Circle one 
of tha following end giv• n•"•tiv• of r•tingJ E VG A p u 

14. EVALUATE CONTRACTOR'S TECHNICAL PERFORMANCE AND TECHNICAL APPROACH TO THE PROJECT (Circle one of the following •/Kl 

give narrati-ve of rating) E VG A p u 

15. EVALUATE CONTRACTOR'S SUBMISSION/DELIVERY OF PAOGRESS REPORT. FINANCIAL REPORT. FINAL REPORT, EQUIPMENT (Circle 
on" of the following and givw narrative of rating) E VG A p u 

18. EVALUATE CONTRACTOR'S DELIVERED END PAO DUCT (Repon. Equipmant. atc.J (Circle ontt of 1M following and give narrative of r•ting, 
E VG A p u 

17. HAS CONTRACTOR 0 OVERRUN. OR 0 UNOERRUN THE CONTRACT (Explain reaaon fOT eirlw} 

18. RECOMMENDATIONS AND ADVICE TO P£RSONNEL CONSIDERING THIS CONTRACTOR FOR FUTURE AWARDS 

19. PAOJECT OFF1CER'S SIGNATURE 20. DATE 21. OVERALL RA TING (CMd OM) 

E VG A p u 

~~~~~ 800-27 (Rev. 4-141 Previous editions are obeolete. 

14-7 



INSTRUCTIONS 
Prepare in duplicate and distribute as follows: 

Original to be forwarded to Headquarters, Quality Assurance Section (PM-214), Washington. DC 20460. 

Copy to be forwarded to Contract Administrator for contract file. 

The following guidelines are to be used by the Project Officer responsible for the project in the preparation of the form. 
the completion of the technical phase and/or acceptance of the final end product of the contract. The information must t 
accurate. as it will provide other program staff personnel or anyone else in the agency an orderly and uniform method· 
determining and recording the effectiveness of contractors in meeting their contractural commitments for fi.Jtu1 
consideration in contract awards. The information will be filed in the contract file, and with the contractor's bidde 
application file. The Project Officer's technical rating of the contractor and the contracting officer's business• ating will t 
entered in the contractor performance evaluation system maintained by the Quality Assurance Section. Al! items ha' 
been numbered to identify specific instructions as they pertain to individual items. · 

Rate Contractor in areas listed in items 13. 14, 15. 16. and 21 by circling one of the following on the form: 
' 

E (Excellent); V~ ~Very Good); A (Average); P (Poor); or U (Unsatisfactory) 

Provide a detailed narrative of background material to support the rating. Attach additional sheets, if necessary. 

ITEM(S) 

thru 4 

5 

6 and 7 

8 

9 and 10 

11 

12 

13 

14 

15 

16 

17 

FOLLOWING ITEMS TO BE FILLED IN BY THE CONTRACT ADMINISTRATOR 
RESPONSIBLE FOR THE CONTRACT. 

Self-explanatory 

Activity responsible for the project such as Washington. DC. RTP. Cincinnati, Region No. or Laborator 

Self-explanatory 

Name of Section or Division within the Program responsible for the project. 

Self-explanatory. 

Self-explanatory. 

Self-explanatory. 

FOLLOWING ITEMS TO BE FILLED IN BY COGNIZANT PROJECT OFFICER 

Has contractor fulfilled the requirements of the scope of work as specified in the contract? Did tt 
Contractor adhere to his proposal. including his proposed commitment of personnel? 

Indicate degree of creative contribution (level of technology) made by the contractor in response to the 
understanding of EPA's mission. If engaged in study contract or 'consulting contract. contractor 
understanding of Federal Laws affecting the work (e.g., for a consultant on impact statements. unde 
standing of NEPA and all related guidelines and significant court decisions). 

Did the contractor submit the report or equipment as per contract schedule? If not. give reason. 

Is the report or equipment delivered of high value and/or good quality? Did the repon require mar 
corrections, and did the contractor balk at making the corrections without additional cost? 

Information desired is: give number of overruns and reasons for this (do not consider scope chanE 
where contractor had to submit a proposal for the additional work); ratio of additional funding und1 

limitation of cost provision to original estimated costs. Was underrun achieved by reducing the scope' 
work or through the development of new methods? 

EPA Form 1900·27 (Rev. 4-84) R.,,.,._ 

1 4 - 8 452 
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Chapter 14 
DISPUTES, CLAIMS, TERMINATIONS AND CLOSEOUTS 

Most contracts are completed as planned with few problems, and once work is 
completed, the contract closeout process occurs. However, disagreements do arise from 
time to time which are difficult to resolve. If a Project Officer notes an emerging 
difference of opinion regarding the rights or obligations of either party, he or she should 
immediately notify the Contracting Officer to attempt to resolve it to everyone's mutual 
satisfaction. The longer a disagreement goes on, the harder it is to settle and the more 
time and effort will be required in the process. 

If a controversy cannot be satisfactorily resolved, the Contracting Officer will 
attempt to negotiate a formal bilateral agreement. One possible outcome is contract 
termination. If no agreement can be reached, the Contracting Officer will issue a final 
decision under the disputes clause, and the procedures are governed by statute and the 
provisions of the contract. 

14.1 Contract Disputes Act of 1978 

The Contract Disputes Act of 1978 is applicable to all types of disagreements 
(except fraud) under Government contracts and provides for 1) a decision by the 
Contracting Officer, then 2) an appeal (if desired by the contractor) to either the Board 
of Contract Appeals or directly to the U.S. Court of Claims. It requires the contractor to 
proceed diligently with performance of the contract (in accordance with the Contracting 
Officer's final decision) while the dispute is under appeal. The Act sets forth time 
frames under which disputes 'and appeals must be filed and decisions must be issued. It 
also provides for payment of interest on contractor claims should the dispute be resolved 
in favor of the contractor. 

The disputes procedure is the traditional means for resolving conflicts arising 
under a contract which cannot be resolved by means of negotiation and mutual agreement. 
The contract clause entitled "Disputes" implements the law and sets forth the procedures 
the contractor must follow in the event of a dispute. Because the Government would be 
unable to fulfill its lawful duties if all contract work stopped every time a disagreement 
arose, the administrative disputes procedure requires that contract work continue 
during the appeals process. 

14.2 Contracting Officer's Final Decision 

It is Government policy that all contractual issues be resolved at the level of the 
Contracting Officer without litigation, if at all possible. Informal discussions will be 
held first, with participation by the Project Officer, and might also include individuals 
uninvolved in the dispute, if necessary to resolve the disagreement. When such 
measures are unsuccessful, the contractor may request, in writing, a final decision by 
the Contracting Officer. (In some situations, the Contracting Officer may issue such a 
decision without such a request by the Contractor.) 

The law requires that a written decision be issued by the Contracting Officer 
before the contractor can take the case elsewhere. The decision must be issued within 60 
days of receipt of a monetary claim if it is $50,000.00 or less, and within a reasonable 
time if over $50,000.00 provided the contractor is notified within the 60-day period 
as to when the decision will be issued. Failure to issue a decision within the required 
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time may be deemed a denial of the claim, and the contractor is authorized to file an 
appeal. 

The decision of the Contracting Officer is the first step in the disputes procedure. 
It is based upon a review of all available facts and on the advice of legal counsel, and may, 
on occasion, go against the position of the Project Officer if the facts so warrant. 
Therefore, early coordination of problems with the Contracting Officer will help avoid 
this possibility at a later date. 

Any amounts which are owed to a contractor under a claim but are not in dispute 
must be paid promptly, without awaiting the results of an appeal. Payment for work 
which continues during the appeal will also be paid in accordance with contract payment 
provisions. 

14.3 Board of Contract Appeals 

If a contractor disagrees with the final decision issued by the Contracting Officer, 
he has the right to appeal to the Agency Board of Contract Appeals. Pursuant to a 
longstanding interagency agreement between EPA and the Department of Interior, the 
Department of the Interior Board of Contract Appeals (IBCA) will hear appeals from 
final decisions of EPA Contracting Officers. 

An appeal must be filed within 90 days after receipt of the Contracting Officer's 
decision. If an appeal is filed, EPA must submit an answer to the complaint. This must 
be accomplished within 30 days, and will probably require Project Officer input if the 
dispute involves something in the Statement of Work or any other technical aspect. The 
IBCA will conduct an administrative hearing at which both parties may be present or 
represented. Presence is not required, however. The Board of Contract Appeals has the 
following time periods in which to issue a decision: 

Claims of $10,000 or less - 120 days 

Claims of $50,000 or less - 180 days (whenever possible) 

Claims of over $50,000 - no time limit 

If the decision is in the contractor's favor, it is up to the Contracting Officer to 
implement the decision of the Board. Interest is payable on the amount due on the claim 
from the date the Contracting Officer receives it to the date of payment. The Government 
can only appeal the decision with the approval of the Agency Head and the Attorney 
General of the United States. 

Contractors who wish to appeal a decision of the IBCA must do so within 120 
days. Appeals are heard by the Court of Appeals for the Federal Circuit. The ruling from 
this court is final. 

14.4 Court of Claims 

Rather than file an appeal of a Contracting Officer's decision with the Board of 
Contract Appeals, the contractor has direct access to the claims court, and may file a 
petition with the court within 12 months from the date of receipt of the final decision. If 
he or she chooses to go this route, the IBCA will not get involved. As a practical matter, 
this option is rarely pursued unless the amount of the claim is substantial, as 
proceedings in this court may take years to be resolved. 
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14.5 Contract Termination 

The laws which give the Government the power to enter into contracts also give it 
the right to terminate such contracts. Most contracts provide for termination by the 
Government for either of two reasons: default of the contractor or convenience of the 
Government. The ability to terminate a contract is a unilateral right of the Government; 
the contractor does not have any such rights. 

Terminations may be complete or partial. A complete termination requires the 
contractor to stop all work under the contract, while a partial termination discontinues 
only a portion of the uncompleted work. Whether a contract is partially or completely 
terminated is dependent upon the exact circumstances surrounding the decision to 
terminate. 

It is preferable to work out possible solutions to contracting problems before 
resorting to contract termination. Terminations can be costly and time-consuming, and 
often wind up in litigation. Nonetheless, terminations are sometimes unavoidable. The 
two types are explained in detail in this chapter. 

14.6 Termination for the Convenience of the Government 

Under the Termination for Convenience clause, the Government has a right to 
cancel work under a contract whenever it determines that it is in its best interest. Such 
a decision is a unilateral right of the Government. It is not, however, a decision that can 
be made lightly. Cancellation of the work under a contract is an expensive and 
undesirable course of action. A default termination may result in a need to reprocure, 
which can be expensive and time-consuming; it may require payment of the contractor's 
entire fee as part of settlement. Generally, such terminations occur because of changes 
in Government requirements or because contract funding is not available. However, 
there may be other circumstances which make termination advisable, such as an 
unavoidable organizational conflict of interest, a decision that it would be more cost
effective to do the work in-house, etc. 

The Termination for Convenience clause outlines the actions of the contracting 
parties to be taken in consumating the termination of work and settlement. Jn 
terminating a contract, there may be extensive adminstrative effort involved on the part 
of the Government with respect to the various actions necessary to complete the 
settlement. 

The first step in a termination for convenience is written notification to the 
contractor by the Contracting Officer. The notice clearly indicates that the contract is 
being terminated for the convenience of the Government. It also gives: (1) an effective 
date for the termination (usually the date of the notice); (2) the extent of the 
termination identifying what portion, if any, should be continued; and (3) any special 
instructions. 

Upon receipt of the notice, the contractor is obligated to comply with the 
Termination clause and the terms of the notice, which generally include: 

(1) Stopping work on the terminated portion of the contract; 

(2) Terminating related subcontracts; 
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(3) Continuing with the unterminated portion and promptly requesting any 
equitable adjustment in price on the continued portion; 

(4) Taking action to protect and preserve any Government property or to return 
it as directed by the Contracting Officer; 

(5) Settling claims and liabilities arising from terminated subcontracts; and 

(6) Promptly submitting its own claim for settlement. (The contractor has one 
year to submit such a claim.) 

The Contracting Officer directs the actions of the contractor, reviews the 
settlement proposal, and promptly negotiates a settlement. A number of people, 
including the Project Officer, may be involved in fulfilling these multi-faceted duties. 
One of the activities of the Contracting Officer in which the Project Officer may 
participate is the settlement conference. At the conference, the Contracting Officer will: 

(1) Explain the general principles governing settlements under the relevant 
clause, including the contractor's obligations with respect to subcontracts; 

(2) Determine the status of the work, and, if necessary, clarify the extent of the 
termination; 

(3) Determine the subcontracts being terminated and who is handling them for 
the contractor; 

(4) Make all arrangements for proper handling and disposition of Government 
property; 

(5) Discuss the form of the settlement proposal and the accounting data 
required; and 

(6) Establish a tentative schedule for negotiation of the settlement. 

Aside from possibly making the recommendation to terminate for convenience, 
the Project Officer will be involved in settlement conferences, advising the Contracting 
Officer on the disposition of property and evaluating the reasonableness (quantitatively 
and qualitatively) of the contractor's settlement proposal. 

14.7 Termination for Default 

The Government has a contractual right to terminate, in whole or in part, the 
contractor's right to proceed with the work when it has failed to perform its contractual 
obligations. The decision to terminate is discretionary. Termination may not be in the 
best interests of the Government even if a default termination is justified, because of the 
lengthy time required to procure another contractor and get the new contractor up to 
speed. The Contracting Officer should exhaust all reasonable efforts to prevail upon the 
contractor to correct whatever problems exist. 

If a contract is terminated for default, however, and it is determined afterwards 
that the contractor was not in default or that the default was "excusable" (see section 
14.1 O, below), the termination will be considered to be for the convenience of the 
Government. The rights of the parties are then governed by the Termination fo~ 
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Convenience clause. Or, if the Contracting Officer determines it to be in the best 
interests of the Government, the contract may be reinstated by mutual agreement. 

The Government's right to terminate for default is based on the contractor's 
failure to: 

(1) Perform on time, as provided in the contract; 

(2) Perform any other provision of the contract; or 

(3) Make progress, to the extent that the delay endangers contract performance. 
Although not expressly provided for in the Default clause, the Government 
may immediately terminate for default if the contractor definitely exhibits 
an intention Il.Q1 to perform within the time fixed in the contract, even if he 
is not yet "late." 

Depending upon contract type, the following consequences may result from a 
termination for default: 

(1) Under fixed-price type contracts, the Government does not have to pay the 
costs of uncompleted work, but only the costs of products delivered to and 
accepted by the Government. In the case of a cost-reimbursement contract, 
the Government is liable for costs incurred up to the date of termination, 
plus a proportional part of any fee. In this situation, Government is not 
liable for settlement expenses, nor for any profit on costs of preparation for 
work in progress; 

(2) The contractor must return any progress or advance payments; 

(3) The Government has the right to take over the contractor's inventory, 
subject to a negotiated compensation; 

(4) Under fixed-price type contracts, the contractor may be liable for any 
excess costs the Government has to pay in repurchasing the supplies or 
services. (However, a cost-reimbursement contract does not contain any 
provision for recovery of excess repurchase costs.); or 

(5) The contractor may also be liable for breach of contract damages. 

Prior to taking any default action, the Contracting Officer will normally take 
action on one of the following remedies short of termination. At this time, the 
Contracting Officer should also determine: 
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(1) Whether it would be effective to withhold payment until satisfactory 
performance is demonstrated; 

(2) Whether, if default action is taken, there is an alternative source of supply; 

(3) Whether the contractor's financial condition is such that it would be able to 
reimburse the Government for the excess costs of repurchase; 

(4) What would be the impact of default upon the contractor's ability to liquidate 
progress payments or continue to perform under other Government 
contracts; 
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(5) Whether continued performance under a revised delivery schedule would be 
more in the Government's interest; 

(6) Whether the Government's interest would be better served by offering 
advance payments or some other special financing agreement; 

(7) Whether, if the contractor cannot continue to perform, an arrangement to 
have the contract performed by a capable subcontractor might be an 
appropriate· solution; 

(8) Whether, where a capable organization declines to perform as a subcon
tractor, a novation agreement can be arranged whereby the desired 
performance can be obtained from that organization while the original 
contractor still remains legally liable for the contract; 

(9) Whether there is a surety or trustee in bankruptcy who would be willing 
to take over the responsibility for performing the contract; and 

(1 O) Whether, where the requirement for the supplies or services no longer 
exists and the contractor is not liable to the Government for damages, a no
cost termination agreement should be executed. 

The Contracting Officer, with the assistance of the Project Officer, has a 
reasonable time to determine if it is in the Agency's best interest to exercise its right to 
terminate a contract for default. The definition of a reasonable period of time depends 
upon the facts of each case and varies from case to case. The contract file must be fully 
documented to explain the reason(s) for default and the Agency's rationale for evoking 
the Default provision. 

The Government is not required to give notice of failure or notice of the 
possibility of default prior to issuing a termination for default if the basis for default is 
failure to deliver or to perform on time. If, however, the Government fails to enforce 
the provisions related to timely delivery, or takes any action that might be construed as 
a waiver of the delivery or performance date, then the Contracting Officer must send a 
preliminary notice to the contractor, proposing or setting a new date. It is important 
that Project Officers do not take actions that could possibly be construed as a waiver of 
the Government's contractual rights. 

14.8 Cure Notice 

In cases where the failure to perform involves provisions other than those 
concerned with timely delivery, or failure to make such progress as to endanger 
performance altogether, the Contracting Officer must give the contractor notice of such 
failure and allow at least ten (1 O) days for cure (remedy) of the failure before issuing a 
termination notice. This "ten-day cure notice": 
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(1) States that a termination for default may arise unless the failure to 
perform and make adequate progress is cured within ten (10) days (or 
longer); 

(2) Calls the contractor's attention to its contractual liabilities in the event 
of default; 
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(3) Requests an explanation of the failure to perform and plan for correc
tive action; 

(4) States that failure to present an explanation may be taken as an 
admission that there is no valid explanation; and 

(5) Where appropriate, invites the contractor to discuss the matter at a 
conference. 

If the contractor responds with a valid explanation of an "excusable delay", or 
cures his or her failure to perform within the 10-day period, nothing further is done 
except to keep a close eye on future progress. If, however, the failure to perform is not 
remedied, and/or there was no existence of a condition of "excusable delay", the 
Contracting Officer may decide to terminate the contract for default. 

14.9 Termination 

Once the Contracting Officer determines that termination for default is in order, 
then the Contracting Officer will issue an official written notice of termination that: 

(1) Sets forth the contract number and date and describes the acts or omissions 
that constitute the default; 

(2) States that the contractor's right to proceed with performance of the 
contract {or a portion of the contract) is terminated; 

(3) States, if the Contracting Officer has not determined whether the failure to 
perform is excusable, that it is possible that the contractor will be held 
liable for any excess costs the Government must pay in repurchasing 
terminated supplies or services; 

(4) States, if the Contracting Officer has determined that the failure to perform 
is inexcusable, that (1) the notice of termination constitutes such a 
determination and is a final decision under the Disputes clause, (2) the 
contractor will be held liable for any excess costs of repurchase, and (3) the 
contractor has the right to appeal under the Disputes clause; 

(5) States that the Government reserves all rights and remedies provided by law 
or under the contract; and 

(6) States that the notice represents a decision that the contractor is in default 
as specified and that the contractor has the right to appeal under the Disputes 
clause. 

14.1 O Excusable Delays 

The contractor has certain defenses against the Government's notice of 
termination for default which are contained in the Default clause. 

If the failure to perform is caused by factors beyond the control of the 
contractor, and without contractor fault or negligence, the contract cannot be terminated 
for default. If the failure to perform is caused by a subcontractor (at any tier), and if it 
is caused by factors beyond the control of the contractor and subcontractor and without 
their fault or negligence, then the contract cannot be terminated by default unless the 
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supplies or services to be furnished by the subcontractor were obtainable elsewhere to 
meet the required delivery dates. 

Simply put: 

- A contractor's default is excusable if it is not caused by either contracting 
party, or if it is caused by the Government. 

- A contractor's default is inexcusable if caused by the contractor's own fault 
or negligence, by that of something or someone within its control, or by that of 
one of the subcontractors. 

There are several excusable causes listed in the excusable delay section of the 
Default clause, some of which are: 

(1) Acts of God or the public enemy; 

(2) Acts of the Government in either its sovereign or contractual capacity; 

(3) Fires, floods, epidemics, or quarantine restrictions; and 

(4) Strikes, freight embargoes, or unusually severe weather. 

In every such case, the failure to perform must be beyond the control and without 
fault or negligence of the contractor. Also, the excusable cause must be the direct cause 
of the failure to perform. If actions by both the Government and the contractor 
contribute to the default, and the specific causes and effects of the responsibilities of 
each are so intertwined as to defy disentanglement, then the contractor's default will not 
be excused. 

If, prior to issuance of a notice of termination, the Contracting Officer 
determines that the contractor's failure is excusable but the termination is in the best 
interests of the Government, the Contracting Officer can take either of these actions: 

(1) Terminate for convenience where the contract contains a Termination for 
Convenience clause; or 

(2) Negotiate to terminate at no cost to either party, where the contract does 
not contain a Termination for Convenience clause. 

If the Contracting Officer is not able to determine whether the contractor's 
failure is excusable prior to the issuance of the termination, the Contracting Officer will 
issue a written decision as soon as possible. The written decision will be delivered to the 
contractor promptly, with advice on the contractor's right to appeal under the Disputes 
clause. 

14.11 Waiver of Default 

Personnel who are involved with contractors must take extra precautions not to 
act in a manner which will waive the Government's rights to terminate for default. The 
situations described below are of special concern: 
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- After the contractor is found to be in default, the Government's rights will be 
waived if (1) the Government acts or fails to act and thus encourages the 
contractor to continue performance, and (2) the contractor, relying on that 
encouragement, continues to work and incurs costs in performance of the 
contract. 

- If, after default, a contractor continues to perform and incurs costs, the Board 
of Contract Appeals will carefully examine the contract administration 
personnel to see if they said or did anything, or failed to say or do anything, 
that may have encouraged the contractor to continue. If the Board finds such 
evidence, it will hold that a waiver is the result. 

- The following kinds of acts on the part of Government personnel have been held 
to waive a default: 

(1) Accepting late delivery; 

(2) Ordering and accepting corrective action after default; 

(3) Encouraging continued performance; 

(4) Negotiating a revised delivery schedule; or 

(5) Revising other contract terms. 

- The following kinds of acts on the part of Government personnel have been 
held to D..Q1 waive a default: 

(1) The Contracting Officer conducts negotiations concerning revisions of 
delivery times, without implying to the contractor that late delivery 
is acceptable without any consideration. 

(2) If, after default, the contractor does nothing to continue work or 
incur costs, then there will normally be no waiver, in spite of 
anything the contract administration personnel may have or have not 
said or done. The Government's right to terminate for default will 
remain intact. 

(3) The Government attempts, unsuccessfully, to revise other contract 
terms. 

The best way to avoid waiver of default is to have good rapport and communication 
between the Contracting Officer and the Project Officer so that all personnel who are 
involved with the contractor will know the contract status, the Government's position, 
and what each party is supposed to do and not do. 

When it is concluded that the Government's action or failure to act is grounds for 
a waiver of the contractor's default, the Contracting Officer should take immediate steps 
to establish a new delivery schedule. These steps will revive the Government's right to 
terminate for default so that the right is available in the event of a new default. 
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14.12 Contract Closeout 

A contract is considered complete when 1) all deliverables have been delivered 
and accepted, or 2) all required services have been performed and accepted, and 3) the 
period of performance, including all option provisions which have been exercised have 
expired. Contracts that are physically complete must be administratively closed out, 
which involves the settlement of all outstanding contractual issues and the documentation 
of the file. The Contracting Officer is responsible for closing out the contract with the 
assistance of the Project Officer. 

14.13 Closeout Procedures 

The contract closeout process encompasses all those actions required to see that 
the Government has received the goods or services under contract, the contractor has 
been paid the correct amount, Government property is accounted for, all required 
reports have been received and the file is properly documented and transmitted to the 
records center. 

The Federal Acquisition Regulations set forth the following time standards for 
closing out contract files: 

Firm Fixed Price Contracts - 6 months from the date on which the Contracting 
Officer receives evidence of physical completion. 

Cost Reimbursement And Indefinite Quantity Contracts Reguirjng Settlement of 
Indirect Cost Rates - 36 months from the date on which the Contracting Officer 
receives evidence of physical completion. 

All Other Contracts - 20 months from the date on which the Contracting Officer 
receives evidence of physical completion. 

Timely closeout of contracts is important because there might be payments due 
the contractor, and EPA's financial accounts need to be closed out. Excess funding must 
be returned to the Treasury Department, typically because closout occurs so long after 
funding that excess funds cannot be deobligated and reprogrammed for use at EPA. Also, 
allowing completed contracts to remain open can generate late claims and disputes. 

After all costs have been incurred under a cost-reimbursement contrat, and/or 
items delivered, the contractor will submit a completion voucher, summarizing all costs 
claimed throughout the contract period. (This step is not necessary for firm fixed price 
contracts, as the voucher submitted after the items are accepted will specify the fixed 
price of the contract and contractor costs are irrelevant.) The Project Officer will be 
requested to examine the voucher from the perspective of (1} was the work performed 
and (2) are the costs allocable and reasonable. 

The completion voucher serves as the basis for requesting a final audit, which 
will provide to the Contracting Officer a report on the contractor's actual costs and 
serves as the basis for negotiating a final cost settlement. The Contracting Officer must 
then determine the allowability, allocability, and reasonableness of costs claimed and 
may enter into negotiations with the contractor. A final cost is then negotiated and final 
payment can be made. The final voucher submitted by the contractor is certified by the 
Contracting Officer {not the Project Officer) and is subject to all provisions of the 
Prompt Payment Act (see Chapter 11 ). Other requirements of closeout of completed 
contracts are: 
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- proper disposition of Government property; 

- release of all future claims from the contractor; 

- proper disposition of any classified material; and 

- disclosure of all inventions. 

14.14 Project Officer Responsibilities 

Project Officers will be requested to assist in part of the contract closeout 
process. Listed below are the tasks the Project Officer normally will be responsible for 
performing: 

(1) Certifying that all technical requirements of the contract have been 
satisfied, that the products or services have been satisfactorily completed 
within the contract amount, and that the final report and all deliverables 
have been received and accepted; 

(2) Reviewing and determining the accuracy of the contractor's reporting of 
inventions; 

(3) Examining the completion voucher (on cost-reimbursement contracts); and 

(4) Evaluating the contractor's performance under the contract. 

Most of these activities will be requested by the Contracting Officer in writing, 
so the Project Officer need only respond to the written request. Nonetheless, it is 
essential that the tasks be performed as quickly as possible, as contract closeout is a 
time-consuming process and many steps are dependent upon completion of the preceding 
steps. Project Officers must take care to be responsive to these requests, as their duties 
as Project Officers do not end until contract closeout is completed. 

It is essential that contractor evaluations be well thought out by Project Officers 
and backed up by documentation. These evaluations can later serve as the basis for 
evaluating past performance of a potential contractor in consideration for award of 
future requirements. 

Good or bad experiences can be used by the Contracting Officer and thus enhance 
EPA's acquisition program in later years. EPA Form 1900-27 (See page 451) will be 
used for this purpose, and will be forwarded to the Project Officer by a PCMD contract 
specialist or contract administrator during the closeout process. 
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SPECIAL PROVISIONS 

1. Patents 

Generally, Contractor may elect to retain 
title to invention made in performance of 
contract work, but Government receives 
license to practice invention worldwide; 
contact EPA's Patent Advisor for information. 

2. Data Rights 
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Contracts involving acquisition of limited 
rights data (developed at private expense that 
is trade secret, commercial, financial, 
confidential, or privileged), or restricted 
computer software, must contain clauses 
defining the respective rights of Government 
and contractor regarding its use, duplication 
or disclosure. 
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SPECIAL PROVISIONS (Cont.) 

3. Peer And Administrative Review 

All scientific, informational or educational 
material designed for public distribution and 
attributable to EPA and produced by an EPA 
employee, consultant, contractor or grantee, 
must undergo EPA's review process prior 
to publication by EPA or the contractor. 

4. Contractors' Working Files 
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Contractor must maintain accurate working 
files on all work documentation required in 
performance; Contracting Officer can require 
contractor to provide EPA with all such 
information. 
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SPECIAL PROVISIONS (Cont.) 

5. Confidential Business Information 
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Contractor given access to proprietary 
data submitted to EPA must protect its 
confidentiality. Contractor must: 

Use data only to carry out contract work 

Not disclose information to other than 
EPA employees unless prior written 
approval 

Return all copies to Contracting Officer 

Not use it to compete against related 
businesses 

Get Contracting Officer consent prior to 
entering into subcontract requiring 
disclosure 

Include disclosure restrictions in sub
contracts. 
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SPECIAL PROVISIONS (Cont.) 

6. Drug-Free Workplace 
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Offeror/contractor required to certify and 
agree that offerer/contractor and employees 
will not engage in unlawful manufacture, 
distribution, dispensing, possession, or use 
of a controlled substance in the performance 
of a government contract 

Offerer/Contractor with employees agrees to: 

Notify employees of prohibition/that required 
to notify employer if convicted under criminal 
drug statute within 5 days of conviction; 
provide copy drug-free certification statement 

Establish drug-free awareness program 

Notify contracting officer of any violations 
and take appropriate personnel action 

Make a good-faith effort to maintain a drug
free workplace 

Penalties: Suspension of contract payments; 
termination for default; suspension; debarment 
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CONTRACTS SUBJECT TO 
SPECIFIC LABOR LAWS 

Government Contracts Are Subject To The Following 
Labor Laws Requiring Certain Minimum Pay Standards 
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CONTRACT WORK HOURS AND SAFETY 
ST AN DAROS ACT - applies to laborers & 
mechanics for contracts over $2500, and 
contruction contracts over $2000 

WALSH-HEALEY PUBLIC CONTRACTS ACT -
applies to all contracts over $10,000 
for manufacture or furnishing of materials, 
supplies, articles or equipment 

FAIR LABOR STANDARDS ACT - applies to 
all government contracts 

SERVICE CONTRACT ACT - applies to service 
employees on service contracts over $2500 

DAVIS BACON ACT - applies to all contracts 
for construction, alteration or repair over 
$2000. 
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CONSTRUCTION CONTRACTS 

Construction Contracts Have Unique Requirements, 
Including: 

Contractor Must Furnish Performance 
And Payment Bonds If Contract Over 
$25,000 

If Site Conditions Differ Materially From 
Those Known When Fixed Price Contract 
Bid Submitted, Contractor Entitled To 
Adjustment 

Special Contractor Evaluation Is Required 
By FAR For Contracts: 1) $500,000 Or 
More; 2) $100,000 Or More If Any Element 
Either Unsatisfactory Or Outstanding; 3) 
$100,000 Or More, If Contract Terminated 
For Convenience Of Government. 
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SECTION 8(a) CONTRACTS 

Section 8(a) Of Small Business Act Authorizes 
SBA To Contract With Federal Agencies And 
Then Subcontract Work To Socially/Economically 
Disadvantaged Small Business. 8(a) Contracts 
Have Special Requirements: 

Contract Modifications Require Two 
Chang·es - One With SBA Prime Contract And 
One Between SBA And Subcontractor 

Payment Is Made Directly To Subcontractors 
(Not Thru SBA); Advance Payments May Be 
Issued And Should Be Expedited 

May Require More Project Officer Assistance 
Because Of Government's Special Responsibility 

Award of 8(a) Contract Excluded From 
Requirements For Full And Open Competition 

Agency Restricted In Terminating Contract; 
Must Terminate With SBA First. 
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Chapter 15 
MISCELLANEOUS CONTRACT PROVISIONS AND SPECIAL CONTRACT TYPES 

It is impossible to describe in this chapter all of the many contract provisions 
which require special administration duties. Many are only applicable to one type of 
contract or certain specific situations. Nonetheless, presented here are several which 
are common to many EPA contracts and are of interest to Project Officers. Others may 
be included in individual contracts; in these situations, Contracting Officers will advise 
their Project Officers of their responsibilities with respect to these unique provisions. 

15.1 Patents and Data Rights 

(1} Patents 

A patent is a grant given by the Government to an inventor, which gives the 
inventor exclusive control for 17 years of the invention and the opportunity to enforce 
that control by court action against any infringers. The Government's policy is to 
encourage the use of inventions in performing contracts, even though the inventions may 
be covered by US patents. In those cases where the Government has authorized or 
consented to the manufacture or use of an invention covered by a patent, any suit for 
infringement of the patent based on a Government contractor's use or manufacture of the 
invention can be maintained only against the Government and not against the contractor 
or subcontractor. 

However, if the patent infringement results from performance under construction 
contracts or contracts for supplies or services that normally are sold by any supplier to 
the public in the commercial open market, the liability may ultimately be borne by the 
contractor or subcontractor. Therefore, the Government may require that the 
contractor agree to indemnify the United States against liability for patent infringement 
in these situations. 

The general rule is, where the contractor performs work or provides supplies which are 
unique to the Government and which he does not ordinarily make for his commerical 
customers, the Government assumes the risk of indemnity and does not include an 
indemnity clause. But where the supplies or services are "standard commercial" and 
have been sold to the general public, the contractor must assume the risk. EPA 
contractors are required to notify the Contracting Officer of all claims of infringement 
that come to their attention in connection with contract performance. 

Under the terms of most EPA contracts, the contractor may elect to retain title to 
any invention made in the performance of work under the contract. If this occurs, the 
Government will receive a nonexclusive, nontransferable, paid-up license to practice 
any such invention throughout the world. Under certain circumstances, the Government 
is granted only limited rights, or takes title to the invention itself. 

To exercise its right to retain title to an invention, the contractor must disclose 
it to the Contracting Officer within two months after it is disclosed to the contractor by 
the inventor. The contractor must decide within a certain period of time after disclosure 
whether it elects to retain title to the invention, and must file its initial patent 
application within another specified period after that. (The time periods vary depending 
on whether the contractor is a small or large business or a nonprofit organization). The 
contractor is also required to submit annual reports on the utilization of any invention 
when title is vested in the Government. 

PCMD9/89 1 475 



Since the majority of EPA's contracts cover services rather than supplies, 
inventions are infrequently created under our contracts. EPA does have a Patent Advisor 
in the Office of General Counsel who is available to answer questions if the issue does 
arise. 

(2) Bights in Data and Copyrights 

It is necessary for EPA, in order to carry out its missions and programs, to 
acquire or obtain access to many kinds of data produced during or used in the 
performance of its contracts to meet programmatic and statutory requirements, 
including regulatory activities. At the same time, EPA recognizes that its contractors 
may have a proprietary right or other valid economic interest in certain data resulting 
from private investment, and that protection from unauthorized use and disclosure of 
this data is necessary in order to prevent the compromise of such property right or 
economic interest, avoid jeopardizing the contractor's commercial position, and 
maintain EPA's ability to obtain access to or use such data. 

The protection of this data by EPA is necessary to encourage qualified contractors 
to participate in EPA programs and apply innovative concepts to such programs. 
Subpart 1527.70 of the Environmental Protection Agency Acquisition Regulations 
(EPAAR) set forth specific policies, procedures, solicitation provisions, and contract 
clauses relating to the acquisition of data and the rights in data or copyrights relative 
thereto. 

It is important for Project Officers to recognize that acquisition of data involves 
not only the identification and definition of the data to be acquired and the circumstances 
of its use, but also the rights of the Government to the use of such data. In fact, in many 
cases, the Government is acquiring the right to use of the data rather than title to the 
data itself. It is EPA's practice to identify and define its data requirements to the extent 
possible in the statement of work of the contract. Recognizing that this may not always 
be feasible, EPA has made provisions for the acquisition of data subsequent to award of 
the contract. In either event, since preparation, maintenance and storage of data 
generally represent a substantial expense to both the Government and contractor, data 
requirements shall be kept to a minimum consistent with program needs. 

Following are definitions of various terms as they are used in the EPAAB: 

(a) "Computer software" means computer programs, computer data bases, and 
their documentation. 

(b) "Data" means recorded information, regardless of form or media and 
includes computer software. It does not include information incidental to 
contract administration such as financial, business or management 
information. 

PCM09/89 

(c) "Form, fit, and function data" means data relating to, and sufficient to 
enable physical and functional interchangeability; as well as data identifying 
source, size, configuration, mating and attachment characteristics, 
functional characteristics, and performance requirements. 

(d) "Limited rights" means the rights of the Government in limited-rights data, 
as set forth in a Limited Rights Notice if included in the data rights clause of 
the contract. 
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(e) "Limited-rights data" means data that embodies trade secrets or is 
commercial or financial and confidential or privileged to the extent that 
such data pertains to items, components, or processes developed (or with a 
backup computer in case of inoperability) at private expense, including 
minor modifications thereof. (Contracting Officers may, with the 
concurrence of the Project Officer, use the following alternate definition: 
"Limited-rights data" means data developed at private expense that embodies 
trade secrets or is commercial or financial and confidential or privileged}. 

(f} "Restricted computer software" means computer software developed at 
private expense and that is a trade secret, or is commercial or financial and 
confidential or privileged, or is published copyrighted software. 

(g} "Restricted rights" means the right of the Government in restricted 
computer software as set forth in a Restricted Rights Notice if included in a 
data rights clause of the contract or as otherwise may be included or 
incorporated in the contract. 

(h} "Unlimited rights" means the right of the Government, without additional 
cost to the Government, to use, disclose, reproduce, prepare derivative 
works, distribute copies to perform publicly and display publicly, in any 
manner and for any purpose, and to have or permit others to do so. 

All contracts which involve the acquisition of data discussed and defined above 
must contain clauses which define the respective rights of both the Government and the 
contractor regarding such matters as its use, duplication and disclosure. The type of 
contract, the particular subject matter of the contract, or the intended use of the data, 
must be considered in selecting the appropriate contract clause. It is therefore essential 
that all Project Officers whose acquisition includes data be familiar with the various 
clauses so that they may assist the Contracting Officer in selecting the clause which best 
serves both the Government and the program being supported. 

Following is a brief general discussion of the various clauses. Their full text is 
contained in EPAAR Temporary Regulation 1 (effective date: July 15, 1984} and may be 
obtained by contacting your supporting Contracting Officer. Specific questions regarding 
the selection of clauses, appropriate to program needs, should be addressed to the 
Contracting Officer early in the pre-solicitation phase of the acquisition process. 
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(a} Rights in Qata - General (EPAAR 1552.227-71} 

(i) This clause balances EPA's program and mission needs with the 
Contractor's right to protect property and valid economic interest 
stemming from private investment. The Contractor is protected from 
unauthorized use or disclosure of limited rights data or restricted 
computer software either by withholding delivery or by placing a 
"Restricted Rights Notice" authorized by the clause on the data to be 
restricted. Further, the categories or types of data which the 
Government is to acquire with limited rights are specifically identified 
along with an enumeration and definition of the use or disclosure rights 
of EPA. Although the Contracting Officer may revise these purposes 
consistent with EPA's needs, appropriate purposes include: use by 
support service contractors, evaluation by non-Government evaluators 
and use where required by other contractors participating in the same 
program. 
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(ii) Pursuant to this clause, contractors may establish or maintain 
copyright protection for data first produced and/or delivered under the 
contract. However, the Government will normally be granted a 
nonexclusive, irrevocable license, which includes the rights to 
reproduce, prepare derivative works, and distribute to the public. The 
Contractor is permitted to establish claim of copyright to scientific and 
technical articles based on, ;:-ir derived from, the contract work and 
published in academic, profGssional, or technical journals. Such 
permission may also be granted in other cases. 

(iii) Regarding restricted computer software, the means of protection 
afforded the contractor are the same as those for limited rights data. 
However, the Contractor may also substitute form, fit and function data 
or deliver the software with restricted rights relative to its use, 
disclosure, and reproduction. It is important in circumstances when 
such software is needed for use in more than one computer that the 
number be specified in the contract schedule. 

When EPA acquires software with restricted rights, it may use the 
software (or copy for use) in or with the computer or computers for 
which it was acquired. EPA may also reproduce it for archival or 
backup purposes, modify, adapt or combine it with other software (the 
resultant software is subject to the same restriction in rights). It also 
may be disr.losed or reproduced by support contractors or their 
subcontractors, subject to the same restrictions in rights. 

(iv) In the event EPA questions the Contractor's authority to limit the use 
of data or restrict the use of software, procedures are provided by the 
clause. 

(b) Rights in Data - Special Works (EPAAR 1552.227-72) 

(i) Generally, this clause is used in contracts which are primarily for 
the production or compilation of data (other than limited rights data or 
restricted computer software) for EPA's internal use, or when there is 
a need to limit the distribution or use of the data or to obtain indemnity 
for liability that may arise from the content, performance, or use of the 
data. It would also be used where "existing works" are being modified. 

(ii) The following are circumstances under which use of the clause is 
required: 

(A) Production of audio-visual works; 

(B) Agency histories; 

(C) Recruiting, morale, training, or career guidance works; 

(D) Works involving instruction or guidance of Government 
officers and employees; 
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(E) Works intended for use in connection with EPA regulatory 
or enforcement activities not involving research, 
developmental or experimental work; 

(F) Collection of data containing personally identifiable 
information, the disclosure of which would violate rights of 
privacy or publicity; 

(G) Investigatory reports; and 

(H) Works, the early release for EPA regulatory or enforcement 
activities. 

(iii) Under this clause, EPA has unlimited rights in all data delivered and in 
all data first produced, the right to limit the Contractor's claim to 
copyright, and the right to limit the use and release of data except for 
purposes specifically provided for in the contract. 

(iv) The contractor indemnifies the Government and its officers, agents, and 
employees against liability resulting from violation of trade secrets, 
copyrights, a right of privacy or publicity, provided the Government 
gives timely notice of its intent to make such a claim. 

(c) Bights in Data - Existing Works (EPAAR 1552.227-73) 

(i) This clause is used in contracts for the acquisition (without 
modification) of such works as motion pictures, videotapes, sound 
recordings, literary, pictorial or other similar works. The contract 
may limit the use of such work in terms of means of exhibition or 
transmission, time, audience, or geographical locations. 

(ii) In the case of existing computer software, no special clause is required, 
although the contract must contain terms sufficient to permit EPA to 
fulfill the need for which the software is being acquired. Care should be 
exercised to ensure that any vendor's standard commercial lease, 
license, or purchase agreement be consistent with EPA's purpose for 
acquisition. As with the acquisition of other computer software, Project 
Officers should consult early on with the Contracting Officer regarding 
EPA's intended use and the establishment of the contract language 
necessary to protect the rights of EPA in that use. 

(iii) Contracts for other existing works, being acquired off-the shelf with 
no intent of reproduction or use which may be prohibited by the author's 
or publisher's rights, need and contain any of the clauses discussed 
above. 

(iv) Modification of existing works is considered to be "Special works" for 
rights in data purposes. 
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(4) Addjtjonal Data Begujrements (EPAAB 1552.227-74) 

In recognition of the fact that in some contracting situations, it may not be 
possible or appropriate to ascertain all data requirements at the time of 
contracting, this clause permits the Government to order data any time 
during contract performance or within three years of final payment any data 
which was first produced or specifically used in the contract. It provides for 
compensation to the Contractor for formatting, production, and delivery. 

15.2 Peer and Administrative Review 

The Administrator has implemented an internal review process for EPA 
scientific, informational, and educational materials designed for public distribution. 
Any such materials attributable to EPA, whether produced by an EPA employee, 
consultant, contractor, or grantee, must be reviewed through the control system 
established in the EPA Order prior to public distribution. The intent of the Order is to 
ensure the high quality, completeness, and accuracy of materials attributable to EPA. 

A contract clause restricts the contractor from independently publishing or 
printing material generated under contract until after completion of the EPA review 
process. A copy of any paper, article, or other dissemination of information intended for 
publication must be submitted to the Contracting Officer at least 30 days prior to 
publication. The Government is to notify the contractor of review completion within the 
number of calendar days specified in the contract clause after the contractor's 
transmittal to the Project Officer of material developed under the contract. If the 
contractor does not receive Project Officer notification within this period, the 
contractor is to notify the Contracting Officer in writing. 

The contract clause will establish statements the contractor must include in any 
public distribution of the contract-generated material, whether or not the Agency has 
decided to publish the material. 

15.3 Contractors· Working Files 

EPA contracts may provide that contractors must maintain accurate working files 
(by task or work assignment, if applicable) on all work documentation required in 
performance. The Contracting Officer has the right to require the contractor to provide 
EPA with all information contained in these working files. 

15.4 Treatment of Confidential Business Information 

Periodically, the Agency has requirements that call for a contractor to review or 
analyze proprietary data that has been submitted to EPA. Contract clauses exist which 
protect the confidentiality of such data by requiring the contractor to: 
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(1) use the confidential information only for the purposes of carrying out the 
work required by the contract; 

(2) not disclose the information to anyone other than EPA employees without 
the prior written approval of EPA's General Counsel; 

(3) return all copies of the information to the Contracting Officer when it is 
no longer required or upon completion of the contract; 
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(4) not use any confidential information supplied by EPA or obtained during 
contract performance to compete with any business to which the confidential 
information relates; 

(5) obtain the written consent of the Contracting Officer prior to entering into 
any subcontract that will involve the disclosure of such confidential 
information to the subcontractor; and 

(6) include the same requirements in any subcontract which will involve the 
furnishing of confidential business information to the subcontractor. 

More specific procedures are included in contracts which involve access to 
confidential business information, related to either the Federal Insecticide, Fungicide, 
Rodenticide Act or the Toxic Substances Control Act. 

Project Officers who discover that a contractor is not in compliance with any of 
the contract requirements in this area must immediately notify their Contracting 
Officer. 

15.5 Certification Regarding a Drug-Free Workplace 

In March of 1989, a new FAR regulation (at 52.223-5 and 6) was published 
requiring that all offerors for Government contracts certify 'that they will not engage in 
the unlawful manufacture, distribution, dispensing, possession, or use of a controlled 
substance in the performance of the government contract. Failure to so certify renders 
the offeror unqualified and ineligible for the award of a government contract. 

In submitting any offer for a government contract, the offeror (if other than an 
individual} certifies that it will: 
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(1) publish a statement notifying employees that the unlawful manufacture, 
distribution, dispensing, possession, or use of a controlled substance is 
prohibited in the offerer's workplace, and specifying the actions to be taken 
against employees for any violation of that prohibition; 

(2) establish a drug-free awareness program to inform employees about 
the dangers of drug abuse in the workplace, the Contractor's policy of 
maintaining a drug-free workplace, available drug counseling, 
rehabilitation, and employee assistance programs, and the penalties for drug 
abuse violation; 

(3) provide all employees engaged in contract performance with a copy 
of the statement of (1} above; 

(4) notify employees that they are required to abide by the terms of the 
statement and to notify the employer of any criminal drug statute conviction 
within five days of such conviction; 

(5) notify the contracting officer within 1 O days of any such notification 
by an employee or otherwise receiving actual notice of such conviction; 
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(6) impose sanctions or remedial measures on any employee convicted of 
drug abuse violations occuring in the workplace (including personnel actions 
up to and including termination, or requiring the employee to satisfactorily 
participate in a drug assistance or rehabilitation program); and 

(7) make a good faith effort to maintain a drug-free workplace through 
implementation of the above (1) through (6). 

In addition, any individual offeror/contractor that has no more than one employee 
including the offeror/contractor agrees, by award of the contract or acceptance of a 
purchase order, not to engage in the unlawful manufacture, distribution, dispensing, 
possession, or use of a controlled substance in the performance of the contract. The 
contractor's failure to comply with these requirements may render the contractor 
subject to suspension of contract payments, termination of the contract for default, and 
suspension or disbarment. 

Project Officers who discover that a contractor is not in compliance with any of 
the contract requirements in this area must immediately notify their Contracting 
Officer. 

ADMINISTRATION OF SPECIAL TYPES OF CONTRACTS 

Certain types of contracts contain provisions which demand special 
administration techniques. While it would be too lengthy to discuss them all here, the 
most typical ones used at EPA are set forth in this chapter with a short discussion about 
their unique provisions. 

15.6 Contracts Subject to Specific Labor Laws 

All Government contracts contain provisions requiring certain pay standards. 
Various laws have been promulgated for the protection of these employees; these are 
summarized below: 

(1) Contract Work Hours and Safety Standards Act - applicable to laborers and 
mechanics on all contracts over $2500 ($2000 for construction contracts); 

(2) Walsh-Healey Public Contracts Act - Applicable to all contracts over 
$10,000 for the manufacture or furnishing of materials, supplies, articles, 
or equipment; 

(3) Eajr Labor Standards Act - applicable to all government contracts 
regardless of size; 

(4) Service Contract Act - applicable to service employees on all service 
contracts over $2500; and 

(5) Davis Bacon Act - applicable to all contracts for construction, alteration, or 
repair which are over $2,000. 

Much of the enforcement of the labor laws is handled by the US Department of 
Labor. Nonetheless, EPA has certain responsibilities, and any Government employee who 
is aware of or suspects a violation of any such law is responsible for reporting it to the 
Contracting Officer, who will refer the matter to the appropriate authorities. 
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The last two acts listed above require the most monitoring by the contracting 
agency. Both require the inclusion of wage determinations in those contracts which are 
applicable and the enforcement of minimum wage standards for the employees affected. 
Most of the administration of the Service Contract Act requirements is handled by the 
Department of Labor (DOL). EPA Project Officers and Contracting Officers, however, 
are responsible for ensuring that 1) DOL is notified of the existence of all such 
contracts, 2) all contractors are fully informed of their responsibilities, and 3) 
contractors post DOL Form SC-1 in a prominent place at every job site. • 

The Davis Bacon Act, applicable to construction contracts, requires the review of 
weekly payroll records for all employees (whether employed by the prime contractor or 
any subcontractor) to verify compliance with the minimum wage rates and other 
provisions of the law. Project Officers must ensure that wage determinations are posted 
in a prominent place at the work site, and they may be asked to verify that the 
employees' classifications on the payroll records conform with the work actually 
performed. 

Violations of these labor laws may result in suspension of payment, liquidated 
damages assessment, or ultimately, suspension or debarment of the contractor from 
receiving future Government contracts. Technical personnel who are assigned to 
monitor contracts with any of these provisions should review the requirements and their 
own responsibilities with their Contracting Officers immediately after award. 

15.7 Construction Contracts 

Besides the administration of the Davis Bacon Act provisions, construction 
contracts carry with them a number of unique requirements with which technical 
personnel should become familiar. The majority of the Agency's construction activities 
which are contracted are in the Superfund program, and the majority of these are 
handled as subcontracts under the remedial planning program. Therefore, much of the 
administration is managed by the prime contractors. However, Project Officers should 
know the requirements, and there are a certain number of prime contracts for 
construction awarded in EPA, which do require special administration activities. 

One unique feature of construction contracts over $25,000 is the requirement 
for the furnishing of both performance and payment bonds by the contractor. A 
performance bond is a guarantee that the contractor will fulfill 100% of the obligations 
of the contract; a payment bond assures payment to all persons supplying labor or 
material under the contract. This means that if the contractor fails to fulfill either of 
these requirements, a "surety" is named to be legally liable for the debt. Prime 
contractors will usually require the same guarantees from their subcontractors. 

Fixed price construction contracts also provide that if site conditions differ 
materially from those known at the time of submission of a bid or proposal, the 
contractor may be entitled to an adjustment in contract price as a result. Project 
Officers will be required to provide input on the evaluation of contractors' claims if or 
when this occurs. 

Finally, special contractor evaluations are required by the FAR for each 
construction contract of 1) $500,000 or more, 2) $100,000 or more, if any element 
of performance was either unsatisfactory or outstanding, 3) more than $10,000, if the 
contract was terminated for default, or 4) $100,000 or more, if the contract was 
terminated for convenience of the Government. The evaluation must be prepared by the 
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Contracting Officer with input from the Project Officer within two weeks after final 
acceptance of the work or contract termination. 

15.8 Contracts with the Small Business Administration Under the S(a) 
Program 

Section 8(a) of the Small Business Act, as amended, authorizes the Small 
Business Administration (SBA) to contract with Federal agencies and then to subcontract 
the work to socially and economically disadvantaged small business. Any type of service 
may tSe contracted for under the 8(a) program. 

SBA delegates the administration of 8(a) subcontracts to the procuring agency, 
which results in certain differences in contract administration. For example, contract 
modifications must be accomplished by two changes: one with the SBA prime contract, 
and the other between SBA and the subcontractor. 

Some 8(a) contracts may call for advance payments, since these firms are small 
businesses and often do not have the cash flow to finance their contracts to completion or 
until receipt of progress payments. It is therefore important that Project Officers 
expedite payment requests from these firms to avoid possible disruptions in contractor 
performance caused by cash flow problems. Under the terms of the contracts, payment 
is made directly to the subcontractors, and does not "pass through" SBA. 

It is a special responsibility of the Government to assist an 8(a) contractor in 
becoming a viable business entity. Project Officers may become particularly involved 
in spending extra effort in guiding and directing the firm's performance. Hopefully, this 
will result in a better product or service than might otherwise have been obtained. In 
addition, because awarding a contract to an 8(a) firm requires no statutory exemptions 
for other than full and open competition, program offices may gain benefits through 
follow-on or succeeding contracts with the same company, not often possible with other 
firms, due to the requirements for competitive acquisitions. 

The 8(a) subcontractor is subject to the termination clauses contained in the 
prime contract with SBA. However, independent exercise of the termination right by the 
agency is restricted. Normally, the SBA will try to reach an agreement to modify the 
requirements of the contract to avoid termination. If this fails, the agency may actually 
terminate the contract with SBA, who cannot be held liable for any excess costs of 
repurchase (see Chapter 14). If this occurs, SBA in turn will terminate the 
subcontract. 
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ETHICS PRETEST AND RESPONSES 

Which of the following circumstances would EPA view as ethical employee behavior. 
(Indicate yes/no/comments) 

1. EPA employee accepts Christmas gift from EPA contractor who has been personal 
friend for 1 O years and has been giving Christmas gifts during that entire period. 

Response: Issue is whether personal friendship preceeded EPA contractor 
relationship. Okay, if gift result of personal friendship that preceeded EPA 
contractor status. However, if employee is managing EPA contract with contractor at 
time of gift, is not acceptable. 

2. EPA employee speaking on behalf of EPA at professional meeting two hours from 
Washington accepts ride to meeting with other speaker from private company. 

Response: Issue is whether transportation is considered "incidental" and whether 
other speaker is personal friend/professional acquaintance or EPA contractor. If 
incidental, okay; if personal friend/professional acquaintance, okay. If not incidental 
and also EPA contractor, not okay. This would be considered incidental and okay. 

3. EPA employee attends federal office automation trade show and accepts the following 
items from vendors there: 

a) desk calendar; 
b) discount coupon for software worth $99.00; 
c) disk holder with vendor's name and address (worth $12.00 retail); 
d) pen with vendor's name and address (worth $4.99 retail); 
e) free buffet lunch. 

Response: Issue is value of promotional item (if less than $10.00 retail value) and 
if it would give appearance of preference (e.g., vender's name is prominently 
displayed and employee uses in office.) a) okay; b) no; c) no; d) okay; e) okay if all 
attendees receive. 

4. EPA employee in OSWER has received proposals from several companies in response 
to solicitation. The lowest bidder presently has contract with OARM. OSWER 
employee calls project officer in OARM to inquire if lowest bidder has been 
performing satisfactory work and within original contract budget. Is project officer 
permitted to respond? 

Response: Issue is how the project officer responds. Okay to offer facts; 
inappropriate to offer subjective opinions. Information received can't be used by 
inquirer in scoring proposals. 

5. EPA employee receives unsoliciated proposal, but has no funds to fund proposal. 
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One year later, EPA employee writes RFP for competitive procurement based on 
proposal submitted, and divulging the methods proposed in the unsolicited proposal. 
Is this permissible? Does the original submitter have a right to protest? 
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Response: Issue is whether the RFP divulged confidential procurement information. 
If the methods are unique and employee can't describe them without giving away the 
approach, is not permissible. If divulges, original submitter has right to protest. 

6. EPA employee receives invitations from EPA contractors to attend Christmas parties. 
To avoid any showing of partiality, EPA employee decides to attend all parties. 

Response: Not appropriate, because may have appearance of conflict of interest. 
However, it has been considered proper to attend such an event where the EPA 
employee has recently worked for the company, under the personal relationship 
exception. 

7. EPA employee attends all-day briefing by EPA contractor at contractor's office. 
Contractor provides buffet lunch for all attendees, both public and private. 

Response: Issue is whether there is any way for the EPA employee to pay for the 
lunch. If not, it's permitted under the "widely attended gathering" exception. 

8. EPA employee's husband has substantial private stock in EPA contractor company, 
representing 25% of husband's net worth; employee is husband's beneficiary. EPA 
employee serves on technical review panel for major procurement, where EPA 
contractor has submitted proposal. 

Response: Employee should recuse self from the panel. 

9. EPA employee receives and accepts invitation to speak on behalf of EPA at private 
conference at the Greenbriar funded by state government funds. Invitation includes 
transportation, meal and lodging expenses and $200 honorarium. Employee also 
attends separate reception and dinner for speakers sponsored by private company 
arranging the conference. 

Response: Acceptance directly from the state is okay if there is an IPA agreement, or 
the private company is a 501 (c)(3) (charitable or educational) organization. If so, 
acceptance of travel and meals is okay. If private company, acceptance is not 
permitted except for meals available to all attendees. If the Greenbrier offers a deal 
whereby they charge regular rates for everyone else and government rate within per 
diem amounts for government speakers, this could also be acceptable. Honorarium 
may not be accepted because this is official appearance. 

1 O. EPA employee is friend of local official running for reelection, and assists official 
in telephone poll on specific election issues totally unrelated to federal activities or 
issues. 

Response: Hatch Act prohibits if assistance is on behalf of partisan candidate or 
(except in local counties with large number of federal employees) if any of the 
candidates is a Republican or Democrat. 

11. EPA employee prepares competitive procurement RFP. During the alloted response 
period, employee leaves EPA and joins firm that is bidding on the RFP, assists firm 
in preparing bid proposal, and appears as staff in the proposal. 
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Response during suspension of Procurement Integrity Act: Appearing as staff is 
okay. However, if the procurement were noncompetitive, approval of Assistant 
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' 
Administrator for Administration would be required. However, this may be viewed 
as unfair competitive advantage depending on nature of procurement. 

Response when Procurement Integrity Act implemented: Not acceptable to appear as 
staff on contract. Under Act, no official who has participated personally and 
substantially in conduct of Federal agency procurements shall participate 
personally and substantially on behalf of the competing contractor in the 
performance of such contract during the period ending two years after the last date 
such individual participated personally and substantially in the conduct of such 
procurement. 

12. EPA contract is due to expire and be recompeted. Existing contractor requests EPA 
project officer for information regarding anticipated requirements and continuation 
work. EPA project officer gives information to contractor. 

Response: As long as contractor requests information and it is actively solicited by 
contractor, is permissible, if the information is also available upon request to 
other contractors. To avoid creating situation of giving competitive advantage to any 
specific contractor, however, information should be made available to all 
prospective contractors at same time. 

13. If a bribe if offered, the employee should not accept anything, but indicate a 
willingness to consider the offer, and then contact EPA's Office of Inspector General. 

Response: Yes, because rejection of the bribe may threaten the briber and cause the 
briber to attempt to throw the blame on the employee by reporting that the 
employee solicited the bribe. 

14. An EPA employee served on a technical evaluation panel for a contract award. After 
he left EPA, he went to work for the contractor and was assigned to work as project 
manager for the contract he helped to award. A dispute arises over the meaning of a 
contract provision and the company's management asks the former employee to 
prepare a written submission to EPA for signature of the company's president. 

Response during suspension of Procurement Integrity Act: Okay, because the statute 
bars only representational activity, and not aid and assistance. Could not send under 
his own name. Is okay to work on the contract. Is not acceptable for former 
employee to service as project manager, however; only as staff. 

Response after implementation of Procurement Integrity Act: Not acceptable to 
work on contract. No Government official or employee who has personally reviewed 
and approved the award, modification or extension of any contract for a 
procurement shall, during the period ending two years after the last date such 
individual personally reviewed and approved the award, modification or extension of 
any contract for such procurement, shall participate personally and substantially 
on behalf of the competing contractor in the performance of such contract. 

15. An employee is the treasurer of an environmental group which has applied to EPA 
for a grant. The employee receives no pay for this activity. 
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Response: The employee is barred from participating in any way, even by advice or 
recommendation, in the EPA decision on the application, since he is an officer of an 
organization which has a financial interest in the matter. 
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16. Which of the following qualify as indicators of potential fraud: (Circle ones that are 
indicators) 
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a. Purchasing items and services from single source. (Yes) 

b. Selective release of information concerning requirements and pending purchases. 
(Yes) 

c. Providing mailing list of potential contractors to contracting officer for mailing 
out RFPs. (No) 

d. Defining statement of work and specifications to fit products/capabilities of 
limited set of contractors. (Yes, unless minimum needs are described) 

e. Using statements of work, specifications or sole source justifications developed 
by or in consultation with a specific contractor. (Yes, if that contractor is 
permitted to bid. That contractor must be prohibited from bidding.) 

f. Splitting up requirements to fit within the small purchase requirements 
($25,000). (Yes) 

g. Vague specifications. (Yes. It allows offerors to determine government needs.) 

h. When requested by a contractor to recommend possible subcontractors or experts 
with the desired expertise, providing references to several known individuals or 
groups. (No. It's okay if the contractor asks; but don't recommend any given 
one.) 

i. Acceptance of a late bid (e.g., five minutes after deadline). (Yes) 

j. Wide variance between the technical rating given the best proposal and all other 
proposals. (Yes) 

k. Bidders who are qualified and capable of performing fail to bid with no apparent 
reason, and relatively fewer than normal bids are submitted. (Yes. May be 
collusion; may have lost faith in EPA's competitive process.) 

I. Identical bid amounts on a contract line item by two or more contractors. (Yes. 
May be collusion.) 

m. Contractor includes interest costs as part of contract costs to be reimbursed by 
the government. (Yes ...... not allowable.) 

n. Contractors submits progress payment request for work completed but not yet 
accepted by the government. (No. Is okay if is not final payment.) 
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DECISION 

[, 15,436} MANPOWER PROGRAM ANALYSIS CONSULTATION AND TRAINING, INC. 

LBCA No. 80-BCA-113. November 4, 1981. Contract No. 99-6-
601-08-82. 

Cost Principles -- Limitation of Cost Clause -- Timely Notice 

Because he failed to give the proper notice under the 
Limitation of Cost clause, a contractor was not entitled to be 
reimbursed for additional costs incurred under a cost reimburse
ment contract for a data retriev~l system. The contractor claimed 
a cost overrun of $17,423 and requested funding of that amount 
under the contract. Under the Limitation of Cost clause, a 
contractor must notify the contracting officer when he has reason 
to believe that the costs he expects to incur within the next 
60 days will exceed 75 percent of the estimated cost, or that the· 
total cost of performance· will be substantially greater or less 
than· the estimated cost. Although the contractor gave notice to 
government administrative personnel, he did not address such 
notice to' the contracting officer. Approval of an overrun by 
the administrative pernonnel would have had no effect. Even if 
the notice had been submitted to the proper person, it was 
questionable whether he had not already incurred the costs. In 
that case, notice would have been untimely. 
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DECISION 

Fourth Street Estates, Inc. 

Exercise of a lease renewal option by the government was 
ineffective because the notice requirement in the lease was not 
met. Whether the notice on April 2, 1980, satisfied the lease 
requirement that renewal notice be given 60 days before the end 
of the current term--in this case May 31, 1980--depended on how 
the days were counted. The government took the position that in 
calculating the notice period the notice-day was to be counted, 
but the board found the better view to be that the day of the 
notice should not be included. Therefore, beginning on April 3 
and counting the days there were 28 remaining in April and 31 in 
May, a total of 59. Furthermore, even though the lessor accepted 
rent at the old rate, this did not constitute waiver of his right 
to insist on timely notice of renewal. The lessor objected to 
the late notice at the time of delivery, refused to accept it, 
and has maintained his objections since. · 

The attempted lease renewal was ineffective. This appeal 
is remanded to the contracting officer for such action as is 
deemed appropriate. Appellant is entitled to the difference 
between the rent paid by the Government after May 31, 1980, and 
the fair market rental value of the premises during the period 
of Government occupancy, subject to limitations imposed by law, 
together with interest according to law until paid. 50 AM JUR 
2d, Landlord and Tenant '1200; 41 U.S.C. •611 (Supp. II, 1978). 
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WORK PLAN NEGOTIATION 

Instructions--for EPA Work Assignment Manager 

You ~r~ John Wamo, working for EPA. You drafted the 
attached work assignment, and have worked with TAC before on 
previous work assignments. You were somewhat surprised to 
receive TAC's work plan and discover the task expansion (e.g., 
site visits, telephone follow-up, briefings, extra reports) 
included in it. You wanted to complete this task assignment, 
plus the testing phase (option year), for a total of 2500 
hours. TAC has proposed to use 2350 for this assignment 
alone. 

Your role is to get TAC back to the original 1500 hours 
you had contemplated for the task, or minimally, to get the 
total work (including option year) for no more than 2500 
hours. You know the testing program in the option year 
will take at least 800 contractor hours, so you have some 
leeway for negotiation {up to 1700 hours) on the first year, 
although not a great deal. There is also. a possibility that 
you can get some additional funding for the option year, but 
no more than an additional 300 hours (for a total of 2800 
hours.) You can't count on the additional funding, however. 
You recognize the value of doing some telephone followup, but 
the site visits seem rather unnecessary to you. You are 
shocked at the amount of travel proposed by the contractor. 

You also want to make sure that TAC will consider your 
father-in-law's gardening firm for the testing phase to be 
performed in the option year.' Although this session is only 
supposed to cover the current work assignment, you want to 
lay the groundwork now, before TAC gets geared up for the 
testing phase. You realize you cannot force TAC to use your 
father-in-law, but since you know he is cheaper than anyone 
else, you want to make sure he is considered. 

Negoti3te the best possible deal for EPA, within these 
parameters. 
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IDRK PLAN NEG.JI'IATION 

Instructions for Technically Acceptable Corporation (TAC) 

You are Jay Theisman, Project Manager for TAC. You have 
submitted the attached work plan for carrying out EPA's Work 
Assignment #13. You are fully aware that your work plan exceeds 
the scope of the work assignment contemplated by EPA. However, 
your company currently has a cash flow crunch because you just 
lost a big contract, and you need to provide additional coverage 
for your staff. You have therefore added additional tasks and 
hours to the proposed work assignment, in hopes of providing 
additional coverage. You want to avoid any subcontractors, 
and have proposed none, to ensure that TAC gets the most 
staff coverage. You also believe, of course, that those 
tasks will improve the assignment. 

You also would like to have the opportunity to visit 
Japan and France, and see the site visits as a nice "benie'' 
for yourself. You have deliverately included the Work Assignment 
Manager as part of the site visit team, as an incentive for 
him to approve the site visits. TAC's President, however, has 
requested you to negotiate for additional staff hours rather 
than direct costs such as travel, because staff hours best 
assist the company. As far as you know, EPA has the additional 
funds to fund this assignment. 

Your role in this negotiation is to convince EPA ~o 
accept your work plan, with its additional subtasks and hours. 

493 



PCMD7/90 

INDEX 

Acceptance of deliverables.performance 380,393-4 
Accounting technician 26,40 
Acknowledgement of completion 400,401 
Amendments 441 
Administrative change 434 
Administrative Delivery Order Officer, defined 6,22,38-9,86 
Advisory and assistance services 217a-b,232 
Agent 35 
Allowable, allocable, reasonable See Costs, reasonable, allowable, allocable 
Appearance of impropriety 130,228 
Appropriations 89,91,97-101, 103ff, 114ff 

Allocation 109 
Annual 91,97,103 
Multiple 100-2 
Multi-Year 91,98,104 
No-Year 91,99,104,107 

Authority 
Delegation of 15,17,37,76 
Actual vs. apparent 17,37 

Award fee 45,47,54, 78,80,81, 194,384ff,396 
Base fee 54,385396 
Best efforts 53,80,280,310,378,392 
Bid protest 145-6 
Bona Fide Need 92, 104, 117 
Blue Team 40,355 
Boilerplate 47,73 
Certification 5,7,8 
Changes 45,48,409,434ff ,439 

Administrative 434 
Cardinal 416,437 
Clause 409,413-15 
Increase in scope 437 
Notification 418 

Change orders 434 
Claims 456,458 
Commitment of funds 89, 103 
Communication with contractors 303,312,376,381,391 
Competition in Contracting Act 425,438 
Completion-form contract 55,78,97, 156,311,351 
Confidential business information 133, 142,471,480-1 
Conflict of interest 144-5,228,306 
Consent to subcontract See subcontract approval.consent 
Constructive change 306,430,439.439 
Consultant approval 173,231 
Continuing funds 103 
Contract 

450,464 Closeout 
Definition 
Definitizing 
Elements of 

12,35 
61,85 
12,35,45, 73 
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Contract (cont.) 
Funding 89 
Modification 231 
Parties to a contract 13,36 
Duties of parties 14,36-7,76ff 
Breach of 36 
Termination See Termination 
Types 49ff 

Contract types, defined 74ff 
Cost-plus-award-fee 385ff, 396-7 See also award fee 
Fixed fee 339,370 
Fixed-price 49,50,51,75,464 
Construction 473,483 
Cost-reimbursement 49,50,52,53,54,55, 77ff,292,351-3,464 
Time-and-materials 49,50,56,81,84,294,353 
Labor-hour 49 ,50 ,56-7 ,82,84,295,353 
Indefinite delivery/indefinite quantity 49,50,58,59,83ff,353,464 
Letter 49,85 
Requirements 58,83 
Mission 60,85, 157 
Section 8(a) 30,474,484 
Small purchase orders 60,85 

Contracting Officer, defined 18,38 
CO Warrant 6,61 
Contract Specialist, defined 26,39 
Costs 

Allowable See Costs, Reasonable, allowable, allocable 
Direct Labor 202-3,224,326,351 
Disallowance 359-60,378 
Estimating 202-6,224ff ,254,268,300,352-3,436 
Estimate to completion 325 
Fee 205,227,292 
Fringe benefits 20 
General and administrative (G&A) 205,206,226 
Indirect 254,354,368 
Labor overhead 203,226 
OD Cs 204-5,224-6,254,268,325 
Percentage of completion 327,352-3 
Reasonable, allowable, allocable 54,79,80, 111,359,368,393,464 
Suspension 359-60,378,393 

Cost overrun 280,353 
Cost Analyst/Auditor 26,40 
Cure notice 449,460 
Data rights 469,476-80 
Default 310,458,462ff See also Termination 

Waiver 462-3 
Defect 410,435 See also deficient performance, latent defect 
Deficient performance 378,381,392 
Deliverables 155, 168, 173 

Acceptance,rejection 75-6,378,393-4 
Deliverable Review Form 168,379,394 
Delivery order 188ff,224ff ,311 

Defined 61 
Delivery Order Officer, defined 6,21,38-9 
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Delivery Order Project Officer, defined 6,22,38-9 
Deobligation of funds 110-11, 120ff 
Directing the contractor 207,224,229,289 
Disputes 45, 111,362,393,445,455 
Disclosure of procurement information 133, 143 
Document Control Number (DCN) 107 
Drug-free workplace certification 4 71 b,481-2 
EPA Forms 

Contractor Communications Record 169,296. 
Deliverable Review Form 168,379,394 
Form 347, Order for Supplies and Services 67,84,188-9,224 
Form 1730-1 Non-Expendible Property 236,348,350,371 
Form 1900-8, Procurement Request 71,84,224 
Form 1900-27, Evaluation of Contractor Performance 168,451,465 
Form 1900-418, CPAF Contract Individual Performance Event 168,388,402 
Form 1900-65 4,7,29, 151, 165,223 
Form 2550-19, Invoice Approval 332,356-9 
Meeting Record 170,297 
Performance Observation Report 400-401 
Procurement Request Rationale Checklist 217b 
Standard Form 30, Amendment of Solicitation/Modification of Contract 189,411 
Task Directive 69 
Work Assignment Request 63 

Equitable adjustment 111,407,410,417,430,435,439 
Ethics 127ff, 139ff 
Evaluation of performance See performance evaluation 
Excusable delay 458,462 
Extensions 106,407,422,437 
Fee 205,227,292,339,370 
Feedback See Communication with contractors 
File plan 173,179,181 
Financial disclosure 140 
Financial monitoring 323ff;351ff 
Fixed fee 47,52,53,78,78,194,370 
Fixed price 84 
Fixed rate 47,81,82,84,200-1 
Forward pricing 436 
Fraud 380,395 
Full and open competition 438ff,474,484 
Government furnished data 192 
Government furnished property 30,31, 164,218,234ff,269,348ff,362,435 

Certification 249,366 
Gratuities 132, 139, 142 
Gross mistakes 380,395 
Guarantees 380,395 
Hatch Act 131,141 
Incorporation by reference 73, 178 
Incremental funding 110,409 
Indefinite delivery/indefinite quantity 47,58-9,97, 121,201,311 
Inherently governmental 285,306 
Interest 360 
Inspection 48,291ff,307-6,313ff,363,435 
Issuance of work 223ff 
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Invoice 171,174,312,332-7 (see also voucher) 
Justification for ether than full and open competition 426-9,436,438,441,440,484 
Key personnel 30,45,47, 151, 175, 179,215-6,231,312 -
Labor classifications 195-9,225 
Labor laws 

Contract Work Hours and Safety Standards Act 472,482 
Davis Bacon Act 472,482 
Fair Labor Standards Act 472,482 
Service Contract Act 472,482 
Walsh-Healey Public Contracts Act 472 

Latent defect 77,380,395 
Lease vs. purchase analysis 219 
Level of Effort/cost reimbursement contract 47, 149, 156, 193-4,223ff 
Liquidated damages 77,378,393 
Limitation of cost 47,340-1,344,353 
Limitation of funds 47,342-3,353 
Loaded rate 57,204-6226,351 
Modifications 31, 164,405ff,433ff 

Bilateral 408,410,433 
Unilaterial 408-9,433 

Multiple account funding 108-110,331,333 
Non severable Services 95-6, 104, 114ff 
Obligation of funds 103,225 
Options 31,48, 105, 121,407,409,420-4,436 
Order of precedence 46,47,74 
Organizational conflict of interest 33,47 ,208-10,227 
Patents 469,475 
Payment 171, 179,355-9,360-2,268ff ,368ff ,381 

Clause 76 
Suspension See Costs.suspension 

Peer/administrative review 470,480 
Percentage of completion 327,352 
Performance bond 4 73 
Performance evaluation 174,375,381 ff ,391 ff,395,451,465,473 
Period of performance 106, 192,224-5,422 
Personal services 217,231,239ff,288,306 
Personally and substantially 134, 144-5 
Post-award orientation 32, 175, 178 
Post-employment restrictions 134, 139, 144-5 
Privity of contract 230-1,289-90 
Procurement Analyst 26,40 
Procurement Integrity 133,136-7,139,144-5 
Procurement Request 71,224 
Profit See fee 
Profit margin 354 
Project Officer, defined 5, 19,38 
Progress payment 171,358,393 
Progress reports 28,48,298-302,308,325 
Prompt payment 338 
Prompt Payment Act 76,360-1 
Property Administrator 26,40 
Proprietary information (see Confidential Business Information) 
Provision payment 356 
Ratification 431,440 
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Recertification 120 
Recordkeeping 163ff, 179ff 
Recuse 139 
Regulations 

FAR 27,40,73-4,178 
EPAAR 27,41,73-4 
CMM 27,41 
PCMD Acquisition Handbook 27,41 

Rejection of deliverables See Acceptable of deliverables, performance 
Reporting requirements 175, 179 
Revocation of acceptance 280,394 
Schedule of tasks and deliverables 152-4,173,178,186-7,192,223,291 
Senior employees 135, 144 
Severable services 93-4, 105,311 
Sole-source contract 135, 144 
Specifications 46,74,164,379,413 
Specialized terms and conditions 45,47,73-74 
Staffing plan 188-9,253 
Standards of conduct 130ff, 139ff 
Standard terms and conditions 45,47,73-74 
Statement of work 155ff, 175, 190-32,224 

Restrictions 207-8,224 
Subcontracts 48 
Subcontract approval.consent 45, 173, 175, 179,211-4,229,289 
Supplemental agreement 419 ,435 
Task/technical directive; techical direction memorandum; technical instruction 

directive 61,69,86,267,270,286-7 
Task plan 267,271 
Technical direction 47, 168,283-5,305-6 
Technical monitoring 281ff,307ff 
Term-form contracts 55,78,97, 149,311,351 
Termination 32,45,77, 111,310,409,445,457-461,484 

For convenience 447,347,473 
For default 448-9,458 

Tracking systems 172 
Vouchers 110,331,334ff,352,355,362 

Completion 465 
Work assignment 185ff ,223ff 

Amendment 41 
Defined 61 
Elements 192,223 
Issuance process 185,223ff 

Work Assignment Manager, defined 5,20,38-9 
Work assignment request 63,223 
Working files 470,480 
Workload limitations 6,7,23-25, 30,39 
Workplan 29, 173, 186-7 ,251 ff ,259,267-9,275ff ,291,310 

Reaching consensus 275-80 
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NAME 

DATE 

LOCATION 

FINAL EXAMINATION 
CONTRACT ADMINISTRATION COURSE 

ANSWER SHEET 

Mark "X" Through The Correct Answer 

True or False !!:!:.!. or False 

l. T F 11. T F 

2. T F 12. T F 

3. T F 13. T F 

4. T F 14. T F 

s. T F 15. T F 

6. T E' 16. T P' 

7. T F 17. T P' 

8. T F 18. T F 

9. T F 19. T r 

10. T F 20. T F 

Multiple Choice 

21. a. b. c. d. 31. a. b. c. d. 

22. a. b. c. d. 32. a. b. c. d. 

23. a. b. c. d. 33. a. b. c. d. 

2 4. a. b. c. d. 34. a. b. c. d. 

25. a. b. c. d. 35. a. b. c. d. 

26. a. b. c. d. 36. a. b. c. d. 

27. a. b. c. d. 37. a. b. c. d. 

28. a. b. c. d. 38. a. b. c. d. 

29. a. b. c. d. 39. a. b. c. d. 

30. a. b. c. d. 40. a. b. c. d. 
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Page 2 Final Examination (cont.) Name~~~~~~~~~~~~~--

Fill-in-the-blank 

41. 

42. 

43. 

44. 

45. 

46. 

4 7. 

48. 

49. 

so. 
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~ AD!INISTRATIOO TRAININ:i a:xJRSE R>R 
~ OFFICERS, ~RI< ASSIGN-!ENr ~, AND DELIVER! ORER OFFICERS 

E.VALUATION FO~. 

Student reacti~ to this training course in ccntract adm:i.ni.stratia1 are 

very inp:>rtant in evaluating the quality and effectiveness of training 

being provided by PCMD. Yoor pertinent cammnts ai arry aspect of this 

co.irse will be W"elcated ani C'alSidered. (Do net limit ranlllks to the 

form's questions.) Please return this focn to the instructor at the end 

of the ca.irse. 

NAME (Optional) ________________ twi'ES -------

OFFICE (Opticnal) -----------------------

ux:ATICN ______________ INSI'RX:IOR~----------

Are you currently serving as a : Project Officer? 

Manager? _ Delivery Order Officer? Do you expect to hold al8 or rtere 

of these J:05itions in the near future? ---
Wlat were your personal objectives for taking this OOlrse? 

Did ycu read the c::cmH objec:ti ves as stated by !J»A? 

Were the stat.a a::urse objectives the smm u ycura? 

not detailed enough? ju9t right.? - -

Ya -
Y• -

No 

No 

Please chedc the box al the follc:Ming page that. m:.t. acairat.ely desc:ril:les 

your feelings al:x:JJt the areas being evaluated: 
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I. axJRSE 

A. Hew well did the course content 
supp:>rt the stated c01rse 
objectives? 

a. Ha.: '#ell structured/organized "'8S 

the ccurse--i. e. , sequence of 
naterials, mixture-of lecture/ 
cases, etc.? 

C. Hol '#el 1 ..re your perscnal. 
objectives for attending the 
course n11t? 

o. !-.o.J wc..ul""' ~:a. rc..tc UL cc:.tu.t c:. 
the ccurse naterials? a. 

E. \that is 'JCA1r ovwall rating of 
the ccurse? 

II. :msTRJCIOR 

A. Dmcnst.ratei Jcncwledgll of si:>jec:t 
natter. 

o. Al:>ility to clmrly ..- a:uctpta 
and facts. 

E. Senaitivity to cJu• nee~. 

Q 

8 
(j 

I 
I 
I 
I 
I 
I 
I 
I 
I 



I I 
I I 
I I 
I I 
I I 
I I 
I I 

I I I 
I I I 
I I I 
I I I 
I I > I 

' I a:: I 
I I 0 I 

~ I Q I ... I z I 8 I (,J I w I I ~ I ..: I ~ I I ..: I I en I 
l&3 I > I Q ..... I c:c 
(,,) I ~ I 8 ... I 8 r.1 I ~ I < I 

III. TRAINIOO F1CILI'IY I > I ~ en I ~ 

I I I I 
I I I I 

A. Hew ~d yoi rate t.he training I I I I 
I I I I 

facill ty with respect to I I I I 
I I I I 

caufort, access, accustics, I I I I 
I I I I 

adequacy of apace, al:>ilit'f to I I I I 
I I I I 

see, etc. I I I I 
I I I I 
I I I I 

rv. Did this training relate to yo:ir current job? Yea No 

(If no, explain) 

V. W::W.d you rec.uma::nd this COJrse to other ~A mployees Yes No - -
{If no, explain) 

VI. Please state additiooal c:amanta or reo:mteudatialS yoi rrYrf have 
regarding' the cx:urse·. 


