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The General Enforcement Policy Compendium is a collection of enforcement policies and guiglqnces that
apply to more than one program. Medium-specific policies are found in their respective statute-specific .
compendiums. AW the documents contained in this Compendium are releasable to the public in their entirety.

The enforcement program established the Compendium in 1982. At that time, it contained only 11
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of Enforcement and Compliance Assurance (QECA) revised and redesigned the Compendium in 1994. As part of
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document numbers.

The Compendium consists of three parts. The first is the Table of Contents, which is a list of documents
divided into fifteen subject headings. The second is a new Descriptive Index, containing capsule summaries of
each of the documents contained in the Compendium. The third part consists of the actual documents themselves.
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DESCRIPTIVE INDEX
I. REFERRALS (RF)
A. RF.1 General Procedures_and Goals

(GM-3) (RF.1-1)
Memorandum of Understanding Between Department of
Justice and the Environmental Protection Agency (June
15, 1977)

The Department of Justice (DOJ) conducts the civil
litigation of the EPA. This document is a Memorandum of
Understanding (MOU) that clarifies the roles of DOJ and EPA
attorneys. This memorandum contains 19 clauses, the first 15 of
which are the more substantive. They are:

(1) the Attorney General (AG) has control over all cases to
which EPA or the Administrator is a party;

(2). the Administrator may request that the AG permit Agency
attorneys to participate in cases;

(3) EPA attorneys shall not file any documents in a court
proceeding without prior approval of the AG;

(4) the AG has control over the conduct of all litigation
and allocates tasks among the attorneys employed by DOJ and
Agency participating attorneys;

(5) if DOJ and EPA attorneys disagree over the conduct of a
case, the Administrator may obtain a review of the matter by the
AG;

(6) settlement of any case where DOJ represents EPA requires
the concurrence of the Administrator and the AG;

(7) EPA and DOJ conduct a joint annual review of DOJ’s and
EPA’s personnel requirements for Agency litigation;

(8) DOJ must file cases within 60 days or report why
complaints have not been filed;

(9) if DOJ hasn’t filed within 120 days, the Administrator
can request DOJ to file within 30 days;

(10) all requests for litigation shall be submitted by EPA
through the General Counsel or the Asst. Administrator for
Enforcement to the Asst. AG for the Land and Natural Resources
Division, and shall be accompanied by a standard litigation
report;
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. (11) EPA shall make the file of any matter that is the
subject of litigation available to DOJ attorneys;

(12) the Administrator shall review the Agency’s procedures
for preparing the record in cases involving direct review in the
Courts of Appeal;

(13) negotiation of any agreement to be filed in court
requires the authorization and concurrence of the AG;

(14) the AG shall defer to the Administrator’s
interpretation of scientific and technical matters in conducting
litigation for EPA; and

(15) this agreement doesn’t affect the authority of the
Solicitor General to carry out his functions with regard to
appeals or petitions.

(GM-8) _ (RF.1-2)
Draft Department of Justice/Environmental Protection
Agency Litigation Procedures (April 8, 1982)

These procedures were the result of a DOJ/EPA meeting to
strengthen enforcement efforts. It is divided into two main
parts: a discussion of EPA enforcement goals and objectives, and
the Quantico Guidelines for Enforcement Litigation (reached as a
result of the meeting).

Three EPA enforcement goals and objectives are stated: (1)
to support and advance the regulatory policies of EPA through the
use of all available enforcement means to ensure compliance,
deter unlawful conduct, and remove incentives of noncompliance;
(2) to give the regulated community fair notice of EPA’s policies
and the requirements they impose on the regulated community; and
(3) to establish regulatory policies and enforcement goals,
priorities and procedures to effectuate its policy initiatives
and to guide the Dept. of Justice [DOJ] in its role as EPA’s
litigation counsel. The Quantico Guidelines are divided into
five parts: (a) goals & purposes; (b) general observations; (c)
DOJ and EPA commitments; (d) process [procedures]; and (e)
specific issues discussed (Superfund national strategy guidelines
and existing consent decrees).

(GM-48) (RF.1-3)
Model Litigation Report Outline and Guidance (January
30, 1986)

This guidance has two purposes: (a) to create a common
understanding among Agency personnel and Dept. of Justice
attorneys as to what the litigation report needs to cover; and
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(b) to make the litigation report’s form consistent. This
guidance is a two-part document. First comes the Model
Litigation Report - Outline. The Model Litigation Report -
Guidance follows the Outline, addressing and explaining in detail
most of the items in the Outline.

The Outline includes: (1) cover page; (2) table of contents;
(3) synopsis of the case; (4) statutory bases of referral; (5)
description of the defendant; (6) nature of the violations; (7)
enforcement history of the defendant and pre-referral
negotiations; (8) injunctive relief; (9) penalties; (10) major
issues; (11) significance of referral; (12) litigation strategy;
and (13) attachments.

(GM-12) (RF.1-4)
General Operating Procedures for EPA’s Civil
Enforcement Program (July 6, 1982)

This document describes the roles and relationships of the
various EPA offices which participate in enforcement activities.
Seventeen sections follow the introduction, the last three of
which are housekeeping clauses. The substantive sections are, in
order of their appearance: enforcement objectives; roles and
relationships; delegations and concurrence requirements;
reporting requirements and Office of Legal and Enforcement
Counsel oversight; reviewing compliance and determining
responses; escalation; case development process; referral
process; Headquarters review of case development; post-referral
procedures; negotiations; enforcing consent decrees and final
orders; appeals; and communications/press relations. The section
on roles and responsibilities is further separated into Regional
Administrators, Assistant Administrators, the Regional Counsel,
Enforcement Counsel matters, General Counsel matters, DOJ and
U.S. Attorneys’ offices, policy coordination, coordination with
states, and EPA’s accountability system.

These procedures do not apply in any respect to the
development and referral of criminal cases.

(GM-35) (RF.1-5)
Implementing Nationally Managed or Coordinated
Enforcement Actions (January 4, 1985)

This guidance addresses how EPA shall handle administrative
and judicial civil enforcement cases which are managed or
coordinated at the EPA Headquarters level. The policy was
developed to ensure that such actions are identified, developed,
and concluded in a manner consistent with the principles set
forth in the Policy Framework for State/EPA Enforcement
Agreements.
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The guidance covers: (1) the criteria for nationally managed
or coordinated enforcement cases; (2) roles and responsibilities
in the process for identifying nationally managed or coordinated
cases; (3) roles and responsibilities in case development; and
(4) press releases and major communications.

(GM-63) (RF.1-6)
Policy on Invoking Section 9 of the EPA/DOJ Memorandum
of Understanding (August 20, 1987)

This policy states EPA policy on the authority of EPA
attorneys to represent the Agency in litigation. Primary
responsibility for litigating all EPA judicial cases is assigned
under the Memorandum of Understanding (MOU) to the Dept. of
Justice [DOJ] upon referral from EPA. If a complaint is not
filed within 120 days of the referral, EPA can request the
Attorney General to file within 30 days. If DOJ does not comply,
EPA may represent itself in court by invoking Section 9 of the
MOU.

The policy first describes the MOU in detail, then discusses
current (1987) experiences, stating that EPA has rarely notified
DOJ of its intention to invoke Section 9 of the MOU and appoint
Agency attorneys to represent itself, although a number of cases
have fallen within.its scope. Next, the memo presents
considerations affecting invoking Section 9: (a) the reason(s)
why the case remains unfiled; (b) the Agency interest to be
served by assuring filing of the case sooner; (c) the ability of
EPA to handle the litigation without DOJ involvement and support;
(d) the desire to maintain DOJ involvement in cases; and (e) the
likelihood of filing a complaint in the near future if Section 9
is not invoked and whether or not invoking Section 9 is likely to
accelerate filing. The GM then describes the procedures for
invoking Section 9 -- who, what cases, and how. It concludes by
stating that the Office of Regional Counsel has the primary
responsibility to provide legal support to prosecute and manage a
case where the Agency has invoked Section 9.

(GM-26) (RF.1-7)
Headquarters Review and Tracking of Civil Referrals
(March 8, 1984)

This policy clarifies the relationship between the Office of
Compliance Monitoring and the Regional offices with regard to the
handling of civil enforcement litigation. GM-26 is composed of
the following: (1) Classification of Referrals; (2) Evaluation of
Direct Referrals; (3) Tracking All Referrals in the Computer
Docket; (4) Referrals Requiring Concurrence; and (5) Managing the
Civil Enforcement Docket.
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The first section, "Classification of Referrals," lists the
four classes of cases in the Agency’s civil enforcement program
and briefly describes the appropriate roles of Headquarters and
the Regional offices for each class.

The next section, "Evaluation of Direct Referrals,"
addresses the review criteria for direct referrals. It explains
the appropriateness of direct referrals, the format of the cover
memorandum, and the substantive adequacy of direct referral
packages. In addition, the procedures to be followed in cases of
erroneous direct referrals are briefly explained.

The third and fourth sections are extremely succinct. The
third describes the procedures for the tracking of referrals in
the computer docket and the fourth discusses how to handle
referrals requiring concurrence. The last section explains the
duties of Enforcement Counsels.

B. RF.2 Direct Referrals

(GM-69) (RF.2-1)
Expansion of Direct Referral of Cases to DOJ (January
14, 1988)

EPA and the Dept. of Justice [DOJ] agreed to expand the
categories of civil judicial cases to be referred directly to DOJ
from EPA Regional offices without the concurrence of the Asst.
Administrator for the Office of Enforcement [OE]. This
memorandum offers guidance to EPA personnel regarding procedures
to follow in implementing the expanded referral agreement.

The section covering procedures is divided into six parts.
First, the guidance addresses cases subject to direct referral.
Second, the memorandum explains preparation and distribution of
referral packages (which require a cover letter summarizing eight
listed elements of the case, the litigation report, and the
documentary file supporting the litigation report). Third, the
guidance discusses identification and resolution of significant
legal and policy issues (Region has the initial responsibility to
identify the issues, OE and Headquarters [HQ] program office
review them, and DOJ reviews them and consults with OE and
Region). Next, the memorandum discusses case gquality and
strategic value. Withdrawal of cases prior to filing and
maintenance of the Agency-wide Case Tracking System are discussed
last.

There are four attachments: (1) the EPA-DOJ agreement of
January 5, 1988; (2) an outline of the direct civil referral
process as the Agency intends to implement it; (3) a list of
types of cases which will continue to be referred through HQ; and
(4) RF.2-2 (Implementation of Direct Referrals for Civil Cases).



(GM-18) (RF.2-2)
Implementation of Direct Referral for Civil cCases
(December 1, 1983)

This document guides EPA Headquarters and Regional personnel
regarding procedures to follow in implementing the 9/29/83 EPA-
DOJ direct referral agreement. The major part of the guidance
addresses procedures for cases subject to direct referral. The
other two parts briefly discuss cases not subject to direct
referral (which go through the Office of Enforcement [OE] with a
target 21-day turnaround) and measuring the efficacy of the
direct referral agreement.

The attached agreement lists categories of cases which can
be referred directly from the Regional Administrator to the Dept.
of Justice [DOJ]; all others must continue to be reviewed by
Headquarters OE and referred by the Asst. Administrator for OE to
DOJ. The major part of this implementation guidance first
addresses the contents of a referral package: a cover letter
including a summary of eight listed elements, the litigation
report, and the documentary file supporting the litigation
report. This part next addresses DOJ responsibilities under the
agreement, then explains Headquarters OE responsibilities. The
major part concludes with a section discussing settlements in
cases subject to direct referral, where the Asst. Administrator
for OE shall continue to approve all settlements and consent
decree modifications, even in direct referrals.

C. RF.3 Delays in Filing Cases

(GM-78) (RF.3-1)
DOJ Procedures for Returning Certain Unfiled Cases EPA
for Further Processing (November 12, 1987).

This policy briefly explains 1987 Department of Justice
(DOJ) procedures to clear its enforcement docket of EPA cases
that remain unfiled at DOJ for more than sixty days after
referral while the Region is negotiating a consent decree or
compiling additional information to support its filing.

It continues to describe four ways that cases returned under
this procedure could be reactivated by DOJ. DOJ will reactivate
the case if the Region: (1) provides the requested additional
information necessary for filing; (2) forwards a signed consent
decree for processing; (3) notifies the Office of Enforcement and
DOJ that the progress of the negotiations no longer justifies
further delay in the filing of the complaint and requests that a
complaint be filed; or (4) EPA resolves and internal policy
conflict affecting the filing.



(GM-90) (RF.3-2)
Procedures for "Hold Action'" Requests (November 16,
1990)

This policy gives detailed procedures by which Regional
Counsel and Enforcement Counsel may request that the Department
of Justice (DOJ) delay filing of a case which has been referred
to DOJ. It begins by stating that such requests are generally
disfavored. In order to reduce the need for such requests, EPA
is urged to use pre-referral negotiation procedures. The GM
grants non-delegable authority to request a hold on a referred
civil case to the Regional Counsel. The authority is limited to
circumstances where additional time is needed to pursue pre-
filing settlement negotiations, to add other counts or
defendants, or to where unspecified realities of litigation
militate in favor of a brief filing delay.

In all cases, the cumulative delay limit on each case held
is sixty days. Any hold beyond sixty days (individual or
cumulative) may be requested solely by the Asst. Administrator
for Enforcement.

II. PENALTIES (PT)

A. PT.1 General Procedures and Goals

(GM-21) (PT.1-1)
Policy on Civil Penalties (February 16, 1983)

This policy provides the basic rationale for why penalties
are critical to effective EPA administrative and judicial
enforcement actions. The goals of penalty assessment include:

(1) deterrence; (2) fair and equitable treatment of the regulated
community; and (3) swift resolution of environmental problems.

This document is divided into the following six sections:
(1) Introduction; (2) Applicability; (3) Deterrence; (4) Fair and
Equitable Treatment of the Regulated Community; (5) Swift
Resolution of Environmental Problems; and (6) Intent of Policy
and Information Requests for Penalty Calculations.

A Framework for Statute-Specific Approaches to Penalty
Assessments (PT.1-2), the companion document to this policy, is
to be utilized for developing penalty guidance appropriate for
the user’s particular program. In order to achieve the policy
goals, the Policy on Civil Penalties directs that all
administratively imposed penalties and settlements of civil
penalty actions should be consistent, whenever possible, with the
methods enunciated in the Framework.
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Although this document does not address the mechanisms for
achieving the policy goals, it does indicate when new versus old
program-specific policies are to be followed. In addition, it
lists several statutes that are not subject to this policy.

(GM-22) (PT.1-2)
A Framework for S8tatute-8pecific Approaches to Penalty
Assessments (February 16, 1984)

This policy provides assistance to persons using the Policy
on Civil Penalties (PT.1-1) to develop a medium-specific penalty
policy. This framework applies to administratively imposed
penalties and to settlements of administrative and judicial
penalty actions. The Framework document is divided into two main
sections. The first of these offers brief instructions on how to
write a medium-specific policy. The second, an appendix, gives
detailed guidance on implementing each section of the
instructions from the first section and explains how the
instructions are intended to further the goals of the policy.

Part I, writing a program specific policy, addresses the
following elements of the penalty: (1) developing a penalty
figure; (2) calculating a preliminary deterrence amount; (3)
adjusting the preliminary deterrence amount to derive the initial
penalty target figure (prenegotiation adjustment); (4) adjusting
the initial penalty target during negotiations; (5) use of the
policy in litigation; and (6) use of the policy as a feedback
device.

The Appendix has three sections of its own. The first
focuses on achieving deterrence by assuring that the penalty
first removes any economic benefit from noncompliance. Then it
adds an amount to the penalty that reflects the seriousness of
the violation. The second provides adjustment factors so that
the action will result in both a fair and equitable penalty and a
swift resolution of the environmental problem. The third
presents some "practical advice" on the use of the penalty
figures generated by the policy.

(GM-88) L. . (PT: 1-3)
Documenting Penalty Calculations and Justifications in
EPA Enforcement Actions (August 9, 1990)

This policy institutes a uniform system for documenting
penalty calculations and explaining how they are consistent with
applicable penalty policy in all EPA enforcement actions.

First, every settlement package transmitted from a Region to
Headquarters for concurrence must include a written "penalty
justification" explaining how the penalty (economic benefit and
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gravity components) was calculated and discussing the
justification for any mitigation. When the rationale for
mitigation is litigation risk, the justification should state the
probable outcome of litigation and offer specific legal and
factual analysis supporting that conclusion. The justification
is prepared for circulation within the Office of Regional Counsel
and for signature of the Asst. Administrator. It must not be
circulated to the presiding agency official (as it could
constitute an ex parte communication). All case files are
required by the GM at all times during the course of the
enforcement action to contain documentation of the current bottom
line penalty agreed upon by the litigation team. The bottom line
may change, but any modification must be justified by a
documented change of conditions.

(GM-38) (PT. 1-4)
Remittance of Fines and Civil Penalties (April 15,
1985)

This policy provides information on the remittance procedure
instituted by the EPA Office of the Comptroller. EPA adopted the
Nationwide Lockbox System for receipt of payments on debts owed
to the Agency in order to improve the process. The list attached
to GM-38 shows for each Region and for EPA Headquarters the
lockbox address to which payments of penalties owed the Agency
should be sent. 1In addition, it lists the address to which
remittances for Superfund billings nationwide should be sent.

(GM-33) (PT. 1-5)
Guidance for Calculating the Economic Benefit of
Noncompliance for a Civil Penalty Assessment (November
5, 1984)

This guidance amplifies the material in the Appendix of the
"Framework for Statute-Specific Approaches to Penalty
Assessment," (PT.1-2) describing how to calculate the economic
benefit of noncompliance as part of developing a civil penalty.
The guidance introduces BEN, the computer model, in terms of how
this model resolves the identified problems related to the use of
the prior model, CIVPEN. It points out the circumstances under
which BEN can and cannot be used in calculating a civil penalty.
The exhibit attached to this document summarizes BEN. 1In
addition, the guidance explains the new civil penalty policy
approach, how to use BEN to calculate economic benefit of
noncompliance, and the advantages of BEN over other calculation
methods.
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(GM-45) (PT. 1-6)
Division of Penalties with State and Local Governments
(October 30, 1985)

State and local governments may share in civil penalties
that result from their participation in federal environmental
enforcement actions, to the extent that penalty division is
permitted by federal, state, and local law and is appropriate
under the circumstances of the individual case. This policy
briefly describes how penalty divisions advance federal
enforcement goals, some concerns with penalty divisions, and the
factors to be considered in deciding if penalty division is
appropriate.

B. PT.2 Mitigation

(GM-56) (PT. 2-1)
Guidance on Determining a Violator’s Ability to Pay a
Civil Penalty (December 16, 1986)

This document offers guidance on when and how to adjust a
penalty target figure when a violator claims that paying a civil
penalty would cause extreme financial hardship.

The memorandum begins by discussing when to apply the
ability to pay factor and the methodology for applying that
factor using the ABEL computer model. This guidance follows this
with sections discussing: (a) a violator’s options for paying a
civil penalty; (b) information necessary to determine ability to
pay; (c) confidentiality of financial information provided to
EPA; (d) a four-step process to apply the ability to pay factor;
and (e) the financial computer program (ABEL).

The guidance includes two narrative hypotheticals in Exhibit
1, one assuming that the violator is financially healthy and the
other assuming that the violator is not financially healthy.
Also included in the document is Attachment A, data for an ABEL

example.

(GM-77) (PT. 2-2)
Policy on the Use of Supplemental Environmental
Projects in EPA Settlements (February 12, 1991)

This policy describes the theory behind supplemental
environmental projects (SEPs) and the conditions under which they
might be considered. According to the document, EPA may approve
a supplemental project so long as that project furthers the
Agency’s statutory mandates to clean the environment and deter
violations of the law. The SEPs may be considered if the
violations are corrected through actions to ensure future
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compliance, deterrence objectives are served, and there is an
appropriate relationship (vertical or horizontal nexus) between
the nature of the violation and the environmental benefits to be
derived from the supplemental project.

The document is divided into twelve sections, some of which
are very detailed. First, five categories of projects are
suggested as potential SEPs: (1) pollution prevention projects;
(2) pollution reduction projects; (3) projects remedying adverse
public health or environmental consequences; (4) environmental
auditing projects; and (5) enforcement-related environmental
public awareness projects. Next, the document offers three
examples of projects not permissible as SEPs. It goes on to
define the required nexus of the SEP to the violation. The other
nine sections follow in this order: status of the enforcement
action; main beneficiary of a SEP; extent to which the final
assessed penalty can reflect a SEP; SEPs for studies; substitute
performance of a SEP; level of concurrence of affected Regions;
oversight and tracking; documenting approval of SEP proposals;
and coverage of this policy.

(GM-51) (PT. 2-3)
Guidance on Calculating After Tax Net Present Value of
Alternative Payments (October 28, 1986)

This guidance provides a methodology for calculating the
after tax net present value (ATNPV) of an environmentally
beneficial project proposed by a violator to mitigate a portion
of a civil penalty. The document first discusses the basis of
mitigation, the 1984 uniform civil penalty policy (PT.1-1 and
PT.1-2), which permits EPA to accept, under specified conditions,
a violator’s investment in environmentally beneficial projects
for mitigation. (Those conditions are contained in the Policy on
the Use of Supplemental Environmental Projects in EPA Settlements
(PT.2-2)). EPA cannot mitigate the civil penalty to an extent
greater than the ATNPV of the alternative payment. This policy
then explains use of the BEN computer model to calculate the
ATNPV of alternative payments. (By January of 1995, a new model,
PROJECT, will be available to do this calculation.) Attachment A
closes the guidance with an example of a proposed alternative
payment project with the BEN computer model output showing the
ATNPV of the investment.

c. PT.3 Stipulated Penalties
(GM-75) (PT. 3-1)

Use of 8tipulated Penalties in EPA Settlement
Agreements (January 24, 1990)

This document provides relatively specific gqguidance on the
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use of stipulated penalties in the settlement of enforcement
actions. It addresses multiple issues and gives a preferred
approach and its rationale. This guidance does not supersede an
existing medium-specific policy, "Guidance on the Use of
Stipulated Penalties in Hazardous Waste Consent Decrees"
(9/21/87). It applies to judicial settlements and to
administrative cases where EPA has legal authority to assess
stipulated penalties. The asserted primary goal of stipulated
penalties is to provide an effective deterrent to violation of
the settlement agreement.

This guidance is divided into six sections: (1) Types of
Requirements to Which Stipulated Penalties Should Apply; (2)
Level of Stipulated Penalties; (3) Method of Collection; (4)
Timing of Enforcement Responses; (5) Reservation of Rights; and
(6) Collection of Stipulated Penalties.

The penalties can apply to any clearly definable event.
This document lists six criteria to apply to set the level of the
penalty: (1) initial civil penalties imposed; (2) economic
benefit of non-compliance; (3) source’s ability to pay; (4)
gravity of the violation; (5) source’s history of compliance; and
(6) an escalating schedule for the length of the violation.

The guidance provides two methods of collection: the
preferred method, viz., the penalty automatically becomes due
upon [non]occurrence of a specified even, or the penalty is
payable on demand by the government. For additional guidance,
the EPA Manual on Monitoring & Enforcing Administrative and
Judicial Orders should be consulted. The document concludes by
stressing the necessity of reserving all rights to the government
to pursue any other enforcement responses for violation of
consent agreement provisions (see Guidance for Drafting Judicial
Consent Decrees (OR.1-1) for model language of a consent decree),
and by urging prompt action to collect stipulated penalties that

are due.

(GM-67) (PT. 3-2)
Procedures for Assessing Stipulated Penalties (January
11, 1988)

This guidance clarifies procedures for assessing stipulated
penalties on account of consent decree violations. Unless the
consent decree provides otherwise, letters to defendants
demanding payment of stipulated penalties should be sent by the
Department of Justice (DOJ). This memo lists the following steps
to enlist DOJ assistance: (1) Region sends letter to DOJ
requesting DOJ to issue a demand letter, containing a summary of
relevant facts, issues, and proposed solutions; (2) DOJ sends
Region and Office of Enforcement any response to the demand
letter; (3) if the response is unsatisfactory, Region sends
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direct referral package to DOJ, requesting that DOJ enforce the
unresolved consent decree violations; (4) DOJ takes action to
enforce the original consent decree with full participation by
Region; and (5) when the defendant pays a stipulated penalty to
the government without receiving a demand letter, Region notifies
the appropriate Associate Enforcement Counsel. This document
concludes with a paragraph on making appropriate entries in the
SPMS (now STARS) Consent Decree Tracking Measure.

D. PT.4 Confidential Information (Summaries of BEN and
ABEL Case Memoranda not contained in Compendium

(GM-no) (PT. 4-1)
Summaries of BEN and ABEL Case Memos not contained in
Compendium

This enforcement sensitive case memorandum reviews all the
case law in the area of measuring and recapturing of economic
benefit. It is designed for environment enforcement
professionals at the Federal, State and local level. It examines
the issue by topic and uses the cases to illustrate the major
points. The current memorandum is dated August 1, 1993. It is
usually updated on an annual basis. Government enforcement
personnel can obtain copies from Jonathan Libber at (202) 564-
6011.

(GM-no) (PT. 4-2)
Ability to Pay =--For-Profit Entities: An Analysis of
Judicial and Administrative Interpretation

This enforcement sensitive case memorandum reviews all the
case law in the area of establishing and proving a violator’s
claim of inability to afford compliance, clean-ups or civil
penalties. It is designed for environment enforcement
professionals at the Federal, State and local level. It examines
the issue by topic and uses the cases to illustrate the major
points. The current memorandum is dated August 1, 1993. It is
usually updated on an annual basis. Government enforcement
personnel can obtain copies from Jonathan Libber at (202) 564~
6011.
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IITI. CONTRACTOR LISTING (CL)

A. CL.1 General Listing Procedures

(GM-no) (CL.1-1)
US Environmental Protection Agency Contractor Listing
Procedures and Guidance (May 1993)

This document sets forth the procedures for the Contractor
Listing Program (CLP). It addresses both listing and removal
procedures for both mandatory and discretionary listing. This
document contains:

1) a summary of the legal authority for the contractor
listing program, including the statutory and regulatory
authorities governing the CLP;

2) a detailed description of the procedures followed
by the Listing Official (LO) in processing both
mandatory and discretionary recommendations to list;

3) a detailed description of the procedures the LO
follows with processing automatic removals and requests
for removal from the EPA List of Violating Facilities
(the List).

4) a description of the roles in the process of EPA
staff in both the Regions and Headquarters; and

5) procedures for publishing confirmations of listing
and removal from the List.

In addition, the document contains a number of attached
documents which can be used as guidance when drafting the
documents called for under the CLP’s procedures. The attachments
also include Federal regulations governing the listing program
and copies of policy documents and case decisions pertaining to

the listing program.

B. CL.2 Discretionary Listing

(GM-53) (CL. 2-1)
Guidance on Implementing the Discretionary Contractor
Listing Program (November 26, 1986)

This guidance establishes Agency policy and procedures for
implementing the discretionary contractor listing program in EPA
enforcement proceedings. After the statement of purpose and the
background sections, this document covers multiple topics as they
apply to contractor listing.
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First of all, certain statutes and Executive Order 11738
authorize EPA to prohibit facilities from obtaining federal
government contracts, grants, or loans, as a consequence of
criminal or civil environmental violations. The policy describes
appropriate cases for discretionary listing recommendations: (1)
violations of consent decrees; (2) continuing or recurring
violations following filed civil judicial actions; (3) violations
of administrative orders; (4) multi-facility noncompliance within
a single company; and (5) other circumstances. The document then
recites the required standard of proof in listing proceedings.

It also addresses fairness concerns in EPA use of contractor
listing, press releases on contractor listing actions,
coordination with the Department of Justice, applicability of
contractor listing to municipalities, use of listing in
administrative orders, obtaining information concerning
government contracts held by a facility under consideration for
listing, and Headquarters assistance in preparing and processing
listing recommendations.

This listing guidance includes an appendix entitled "The
Listing Program and Final Revisions to 40 CAR Part 15." Also
included are five attachments: (A) Model Listing Recommendation
Based on Administrative Enforcement Action; (B) Model Listing
Recommendation Based on Judicial Enforcement Action; (C)
attachment to B; (D) Model Letter to a Facility Violating the
Clean Water Act Requesting a List of its Federal Contracts,
Grants, and Loans; and (E) [same as D for the Clean Air Act].

C. CL.3 Asbestos

(GM-No) (CL. 3-1)
Asbestos Contractor Listing (June 30, 1988)

The subject of this policy is the application of contractor
listing regulations to the specific circumstances of a violation
of a NESHAP by an asbestos demolition and renovation (D&R)
company. It discusses the issues of listing: (1) where a company
has repeated violations of short duration, (2) when it is
appropriate to designate the company rather than the demolition
site as the "facility", and (3) when actions satisfy the
requirement of "correction of conditions giving rise to listing”.

(GM-No) (CL. 3-2)
Defining the "vViolating Facility" for Purposes of
Listing Asbestos Demolition and Renovation Companies
Pursuant to S8ection 306 of the Clean Air Act (March 11,
1988)

A "facility" includes "any...location or site of
operations...to be used i the performance of a contract, grant or
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loan" under the definition in Section 15.4 of the Clean Air Act.
This policy confirms that the business address or the address of
some other property used by an asbestos demolition and renovation
(D&R) company may be used to identify the "violating facility".
This is in addition to the address of the particular site
involved in the violating activity (e.g., the place of business
of a customer). Based upon this interpretation of facility, EPA
can place a D&R company on the List of Violating Facilities, so
long as the business address of the contractor is fairly
associated with the activity which is the violating conduct.

D. ClL..4 Mandatory Listing

(GM-32) (CL. 4-1)
Implementation of Mandatory Contractor Listing (August
8, 1984)

The proposed revisions to 40 CAR Part 15 require that the
List of Violating Facilities automatically include any facility
which gives rise to a criminal conviction of a person under
Section 113(c) (1) of the Clean Air Act or Section 309(c) of the
Clean Water Act. This document describes the procedures for
mandatory listing and the procedures for removal from the
mandatory 1list.

(GM-No) (CL. 4-2)
EPA Policy Regarding the Role of Corporate Attitude,
Policies, Practices, and Procedures in Determining
Whether to Remove a Facility from the EPA List of
Violating Facilities Following a Criminal Conviction
(October 31, 1991)

This policy discusses the AA’s determination and the EPA
Case Examiner’s decision in Valmont Industries, which established
the principle that the presence of a poor corporate attitude
regarding compliance with environmental standards, thus creating
a climate facilitating the likelihood of a violation, may be part
of the condition giving rise to the conviction which must be
corrected prior to removal of the facility from the List. Then
it clarifies the extent to which corporate attitude may be a
relevant factor for determining correction in cases involving
knowing or negligent criminal conduct, where evidence of willful
falsification or deception itself is not involved.

Criteria are provided which will be applied by EPA in
determining whether the condition giving rise to a conviction has
been corrected in a given case. Factors which EPA will consider
include, without limitation: (1) the establishment of an
effective program to prevent and detect environmental problems
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and violations of the law (in this regard, six steps are
enumerated which, taken together, satisfy at least minimally the
requirement of the exercise of due diligence); (2) the relation
of the precise actions included in the program to the size,
nature of business, and prior history of the organization; and
(3) any voluntary environmental cleanup or compliance
activities, or pollution prevention or reduction measures
performed.

IV. SETTLEMENTS (SE)

A. SE.1 Procedures

(GM-42) (SE. 1-1)
Form of Settlement in Civil Judicial Cases (July 24,
1985)

In response to a situation in which a case was settled
without a consent decree and the defendant later refused to abide
by the terms of the informal settlement, the Office of
Enforcement decided to place in writing the Agency'’s general
policy regarding the form of settlement of civil judicial
enforcement cases.

This policy directs that after a complaint is filed, all
civil judicial cases should be settled only by consent decree, or
where appropriate, by stipulation of dismissal. The "where
appropriate" in the latter option refers to situations where the
settlement requires payment of a penalty and the penalty has been
paid in full at the time of settlement.

In cases involving "extraordinary and compelling
circumstances" in which EPA, in consultation with the Dept. of
Justice, decides to settle without a consent decree or
stipulation of dismissal, the Agency attorneys should obtain
advance concurrence from the Asst. Administrator for Enforcement.

(GM-62) (SE. 1-2)
Guidance on the Use of Alternative Dispute Resolution
in EPA Enforcement Cases (August 14, 1987)

According to this guidance, EPA intends to use the
Alternative Dispute Resolution [ADR] process to efficiently
resolve enforcement actions with results similar to those the
Agency reaches through litigation and negotiation. This guidance
seeks to: (1) establish policy; (2) describe methods; (3)
formulate case selection procedures; (4) establish
qualifications; and (5) formulate case management procedures.

First, the document describes the methods of ADR, such as
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mediation, arbitration, fact-finding, and mini-trials. Then it
discusses characteristics of enforcement cases suitable for ADR.
Such traits include impasse (actual or potential), resource
considerations, and remedies affecting parties not subject to an
enforcement action (local/state government, citizen group, etc.).
The document next prescribes the procedure for approval of cases
for ADR -- integrating selection of cases for ADR into the
existing enforcement case selection process and creating decision
points and contacts in the Regions, Headquarters, and the Dept.
of Justice to determine whether to use ADR in particular actions.

Following those sections, the guidance discusses procedures
for selection of a qualified Third Party Neutral. Then, other
miscellaneous issues are discussed, such as memorialization of
agreements, fees for Third Party Neutrals, confidentiality of
records and communications arising from ADR, and the relationship
of ADR to "timely and appropriate" and "significant
noncompliance" requirements. It concludes with a section
detailing procedures for the management of ADR cases, with
illustrative attachments for each of the various ADR techniques.

(GM-73) (SE. 1-3)
Process for Conducting Pre-Referral Settlement
Negotiations on Civil Enforcement Cases (April 13,

1988)

This document is (1) an EPA-DOJ agreement on the process for
conducting pre-referral settlement negotiations of non-Superfund
civil judicial enforcement cases and (2) an attached set of
protocols establishing a process for providing a Regional office
with pre-authorization to negotiate settlement with potential
defendants before resorting to the full-scale referral/litigation
process. The document is divided into five main sections
providing guidance and a flow chart with a timeline for achieving
the procedures set out in the text.

First, to initiate the process, the Regional Administrator
shall send to the Office of Enforcement (OE), Headquarters (HQ)
Program Compliance Office, and the Department of Justice (DOJ) a
mini-litigation report/case summary addressing eleven listed
topics and a proposed draft consent decree. Second, DOJ, OE, and
HQ Program Office provide comments on the proposed case, national
issues, terms of settlement, further contact points, and
negotiation/litigation strategy. Third, the EPA HQ must either
approve or disapprove the signed consent decree for civil
settlements. Simultaneously, DOJ must review the decree and
approve or disapprove. Finally, if approved, DOJ moves the court
to enter the consent decree.



19

(GM-39) (SE. 1-4)
Enforcement Settlement Negotiations (May 22, 1985)

The Office of Enforcement (OE) drafted this document as a
result of several Regions submitting settlements for OE approval
that had been communicated to and tentatively agreed upon with
defendants without Headquarters’ (HQ) knowledge, involvement, or
approval. This policy emphasizes that a copy of all draft
settlement agreements should be transmitted by the Regional
Counsel to the appropriate Enforcement Counsel before it is
presented to the defendant. 1In addition, the policy briefly
explains the rationale behind this policy and how in the future
OE will handle cases in which Regions have concluded settlements
without prior consultation with HQ.

(GM-34) (SE. 1-5)
Policy Against '"No Action" Assurances (November 16,
1986)

This policy reaffirms EPA policy against giving definitive
assurances, either written or oral, outside the context of a
formal enforcement proceeding that EPA will not proceed with an
enforcement response for a specific individual violation of an
environmental protection statute, regulation, or other legal
requirement.

The policy briefly explains the reasons for not making “no
action" promises, the types of requested assurances to which this
policy applies, exceptions to this policy, and how the policy
relates to state and local enforcement efforts. In addition,
guidance is given on how to proceed in cases of definitive
written or oral no action commitments.

B. SE.2 Terms of Settlement

(GM-80) (SE. 2-1)
Multi-media Settlements of Enforcement Cases (February
6, 1990)

The purpose of this document is to provide guidance which
explains (a) EPA disfavor of case settlements which include
releases of potential enforcement claims under statutes not named
in the complaint and not serving as the basis for any EPA
enforcement action, and (b) the procedure for approval for any
multi-media settlements of enforcement claims in civil judicial
enforcement claims.

Since standard EPA policy dictates that releases should be
no broader than the causes of action asserted in the complaint,
EPA should grant a multi-media release only in exceptional single
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media enforcement cases. This guidance lists three factors to
consider in granting such a release: (1) the extent to which EPA
is in a position to know whether it has a cause of action
warranting further relief against the settling party under each
of the statutes included in the relief; (2) whether the
settlement provides adequate consideration for the broader
release; and (3) whether the settling party is in bankruptcy. It
also prohibits releasing any cause of action not based on an EPA
federal statute.

The next section is procedural. Approval for the release
must be secured from the appropriate EPA official. There must be
cross-media consultation and investigation among all affected
Regional Program Offices. The Regional Administrator must give
Headquarters notice of the release and an explanation of the
Region’s decision. Finally, the Office of Enforcement division
with the lead in the settlement must ensure that other affected
divisions don’t object to the multi-media release.

(GM=79) (SE. 2-2)
Interim Policy on the Inclusion of Pollution Prevention
and Recycling Provisions in Enforcement Settlements
(February 25, 1991)

This policy offers Agency enforcement personnel a generic
interim policy and guidelines for including pollution prevention
and recycling provisions in administrative or judicial settlement
agreements. After stating its purpose and giving some background
on the EPA’s definition of pollution prevention, the document is
split into two sections.

First, the document states the interim policy: EPA favors
pollution prevention and recycling as a means of achieving and
maintaining compliance and of correcting outstanding violations
when negotiating enforcement settlements (civil or criminal and
with all entities). It continues, offering four situations which
favor the use of pollution prevention conditions in the
settlements. Then it explains the use of pollution prevention as
a means of correcting a violation and pollution prevention
conditions "incidental" to the correction of a violation.

The last part of the policy details specific elements of the
interim policy. It provides factors for establishing timeliness
for implementing the conditions: (a) seriousness of the
violation; (b) aggregate gain in "extra" pollution prevention;

(c) reliability/availability of the technology; (d) applicability
of the technology; and (e) compliance-related considerations. It
goes on to discuss general considerations for assessing penalties
and more specific guidelines for supplemental environmental
projects. GM-79 concludes with a brief discussion of tracking
and assessing compliance with settlement terms, delegations and
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level of concurrence, and organizational issues.

Attached to this document are a list of seventeen target
chemicals, the Policy on the Use of Supplemental Environmental
Projects in EPA Settlements (PT.-2-2), and a memo (Attachment B)
announcing the creation of an Agency workgroup on multi-media
enforcement.

(GM-52) (SE. 2-3)
Final EPA Policy on the Inclusion of Environmental
Auditing Provisions in Enforcement Settlements
(November 14, 1986)

This document provides Agency enforcement personnel with
general criteria for and guidance on selecting judicial and
administrative enforcement cases in which EPA will seek to
include environmental auditing provisions among the terms of any
settlement.

The first major section of the guidance provides the
statement of policy and suggests that environmental auditing
provisions are most likely to be proposed in settlement
negotiations when there is a pattern of violations attributable
to the absence of an environmental management system, or when the
type of violations indicates the likelihood that similar
noncompliance problems may exist or occur elsewhere in the
facility or at other facilities operated by the regulated entity.
This section goes on to discuss the scope of the audit
requirement (which type of audit to propose), EPA oversight of
the audit process, EPA requests for audit-related documents,
stipulated penalties for audit-discovered violations, and the
effect of auditing on EPA inspection and enforcement. EPA
employees are instructed in the last major section of the
auditing guidance to follow Implementing Nationally Managed or
Coordinated Enforcement Actions (RF.1-5) and the Revised Policy
Framework for State/EPA Enforcement Agreements (SF.1-2) when
negotiating over facilities located in more than one EPA region.

There are several attachments to the auditing guidance:
A - Environmental auditing policy statement;

B - Representative sample of environmental auditing settlements
achieved to date;

C - Model environmental compliance audit provision, with require-
ment for certification of compliance;
D - Model environmental compliance audit provision, with require-

ment for submission of plan for improvement of
environmental management practices;
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E - Model environmental compliance and management audit provision
with all audit results submitted to EPA;

F - Model environmental compliance and management audit provision
with extensive Agency oversight; and

G - Model emergency environmental management reorganization
provision.

V. CRIMINAL ENFORCEMENT POLICIES THAT IMPACT CIVIL ENFORCEMENT
(CP)

A, CP.1 Parallel Proceedings

(GM-no) (CP.1-1)
Parallel Proceedings Policy (June 21, 1994)

The purpose of this policy is to define and explain by whomn,
why, when, and to what purpose EPA uses parallel proceedings to
maximize results and minimize legal risks for all enforcement
actions and to preserve limited enforcement resources. The
document states five principles that guide EPA enforcement
personnel as to when to use parallel civil and criminal
proceedings. I then lists some procedures to follow when during
parallel proceedings.

B. CP.2 Case Management Procedures

(GM-no) (CP.2-1)
The Exercise of Investigative Discretion (January
12, 1994).

This policy has been issued by the Director of OCE to give
EPA Special Agents guidance in assessing and evaluating their
cases for potential criminal referral and prosecution. It
combines expressions of Congressional intent and OCE experience
in operating under existing criminal/civil Regional case-
screening criteria, incorporating by reference GM-85 (recodified
as CM.1-2), "Regional Enforcement Management: Enhanced Regional
Case Screening" (December 3, 1990). This policy acquaints civil
enforcement personnel with the criteria under which OCE its cases
so that appropriate referrals are made from civil to criminal
within EPA.

Congressional intent regarding case selection is summarized
as follows: criminal enforcement authority should target the most
egregious and significant cases. EPA’s case selection process
for identifying the most worthy cases for criminal case
development focuses on 1) significance of environmental harm and
2) culpable conduct. The two selection criteria further
enumerate factors to weigh culpable conduct and seriousness of
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the environmental harm. Emphasis is placed on equal application
of the criteria and factors to corporations and individuals
alike, based on the evidence of culpability in each case.
Emphasis is also placed on the consideration of administrative
and civil remedies as appropriate alternatives for less flagrant
violations, and correctly distinguishing these latter cases from
appropriate criminal cases in practice.

(GM-no) (CP.2-2)
Referral of Criminal Cases for Prosecutive Action
(March 2, 1993).

This policy redelegates authority for criminal case
referrals to DOJ from the Director of OCE to the Director of the
Criminal Investigation Division, to be accomplished in
consultation with the Director of the Criminal Enforcement
Counsel Division. The policy also incorporates the "Regional
Enforcement Management: Enhanced Regional Case Screening" (GM-85
recodified as CM.1-2) as the starting point of the referral
process, to consider whether violations would be best addressed
by administrative, civil-judicial, and/or criminal investigation
and prosecution. The role of the Regional Criminal Enforcement
Counsel (RCEC) in the process is to assess the legal soundness of
the case, provide appropriate liaison functions, and assist DOJ
when warranted in prosecuting the cases.

The policy sets out a system of case initiation and
review beginning with the Special Agent-in-Charge, the RCEC, and
finally the Director of the Criminal Investigations Division.
All cases receive this review prior to referring the case to the
appropriate United States Attorney’s Office for assistance in
investigation, grand jury action, and/or prosecution.

VI. PUBLICITY (PB)

A. PB.1 civil Enforcement

(GM-46) (PB. 1-1)
Policy on Publicizing Enforcement Activities (November
21, 1985)

This document establishes EPA policy on informing the public
of Agency enforcement activities, since publicity is an element
of the EPA’s program to deter environmental noncompliance.

The memorandum begins with a statement of policy: press
releases are to be issued for judicial and administrative
enforcement actions, including settlements and successful rulings
and other significant enforcement program activities. The main
part of this policy, implementation of the policy, is divided
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into five subsections. First, it discusses when to use press
releases. Next, it covers approval of press releases. Then it
addresses coordination among various EPA offices, the Dept. of
Justice [DOJ), and the states. Distribution of press releases to
the local and national media and to targeted trade press and
mailing lists is discussed in the fourth subsection. The GM
concludes by exploring use of publicity other than press
releases.

An Addendum of August 4, 1987, is an attached guidance on
how to address the issue of the "penalty gap" that occurs where
the difference between the proposed and final penalty is
appreciable. The addendum also provides standard text to be
included in EPA press releases.

B. PB.2 Criminal Enforcement

(GM-no) (PB.2-1)
Policy on Responding to Public or Media Inquiries
Regarding Criminal Cases (December 22, 1989).

Criminal investigations are managed in EPA’s criminal law
enforcement program by trained law enforcement personnel (Special
Agents). When cases warrant criminal prosecution they are
systematically referred to criminal prosecutors in the Department
of Justice for action. However, public inquiries regarding
criminal cases are not directed only to OCE or the Department of
Justice, but may come to other EPA employees who are not in the
criminal program. On those occasions when the public or news
media contact any Agency personnel seeking information about (or
even to verify the existence or determine the nature of) a
criminal case, all EPA personnel, whether in a civil or criminal
program, should respond: "EPA has a policy to neither confirm or
deny the existence of a criminal investigation®. EPA personnel
may further explain that the purpose of that response is to
protect the Constitutional rights of the parties being
investigated, as well as to preserve the integrity of the
Agency’s and the Department of Justice’s criminal investigation,
which are conducted under strict Federal rules of criminal

procedure for those reasons.

VII. REGULATORY DEVELOPMENT (RG)
A. RG.1 General Procedures and Goals

(GM-58) (RG. 1-1)
Issuance of Enforcement Considerations for Drafting and
Reviewing Regulations & Guidelines for Developing New
or Revised Compliance and Enforcement Strategies

(August 15, 1985)
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This document is a two-part directive. Part I addresses
enforcement considerations for drafting and reviewing
regulations. Part II presents guidelines for developing new or
revised compliance and enforcement strategies.

Part I is intended to provide guidance in the form of a
checklist of minimum considerations for workgroup members to use
during the process of developing a '"major rule" or a "significant
rule” that may have enforcement ramifications as well as any
other rule with enforcement implications. A checklist of thirty-
four questions follows, dividing the major concerns into:
preamble; definitions; scope and applicability of regulation;
performance standards; monitoring and inspection; record keeping/
recording requirements; and demonstrating compliance with
performance standards.

Part II is structured similarly, providing a guidance
checklist to evaluate the need for new or revised compliance and
enforcement strategies, to assess the appropriate timing for
completing these strategies, and to determine the scope of
strategies that need to be developed. The checklist applies to
developing new or revised strategies for: (1) new Agency program
initiatives; (2) new statutory responsibilities delegated to the
Agency; (3) revisions to existing regulations that a program
office determines will have a significant effect on an ongoing
program; and (4) programs with existing strategies that are not
producing adequate environmental results.

(GM-47) (RG. 1-2)
A summary of OE’s Role in the Agency’s Regulatory
Review Process (January 27, 1986)

This guidance describes the Office of Enforcement’s (OE)
role and responsibilities in the EPA regulatory process and sets
forth procedures for OE staff to follow in reviewing and
concurring in regulation packages.

The first part of the memorandum, OE’s role in the Agency’s
regulation review process, is divided into sections discussing
participation in Steering Committee meetings, Start Action
Request (SAR) review, Agency-wide work groups, Steering Committee
review, and red border review (the final interoffice review).

The second part of this document contains procedures for
concurrence on regulation packages under OE review, first
describes procedures under the o0ld system, then describes
revisions to the procedures, and explains in greater detail the
procedures currently followed by OE.

Appendix 1 provides three charts outlining the regulation
review process. Chart 1 is the old system, and Charts 2 & 3 are
the new system. Appendix 2 summarizes EPA’s regulation
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development and review process as managed by the Office of
Policy, Planning, and Evaluation (OPPE).

(GM-59) (RG. 1-3)
The Regulatory Development Process: Change in Bteering
Committee Emphasis and OE Implementation (February 6,

1987)

EPA issued this directive to prevent situations where major
issues or concerns are raised at the last minute before a
Steering Committee meeting. The document is divided into two
sections and several attachments.

The first section provides a background sketch and statement
of purpose. The second section proffers two procedures to
follow: (1) at the conclusion of a Steering Committee meeting, a
draft agenda for the next meeting is distributed; and (2) each
Enforcement Counsel should review that draft agenda for matters
. applicable to his or her program area and then provide a one page
summary for any issues that should be voiced to the Committee
with respect to each agenda topic.

Attachment 1 is the memo announcing this change. Attachment
2 outlines changes and roles in the regulatory development
process, including how the process will work, responsibilities of
workgroup chairs, and roles and responsibilities of Steering
Committee members. Attachment 3 is a prototype "Working Group
Format" with several "Fact Sheets."

(GM~-4) (RG. 1-4)
Ex _Parte Contacts in EPA Rulemaking (August 4, 1977)

This document presents guidelines all EPA employees should
follow in discussing the merits of proposed rules with interested
persons outside the Agency during the period between proposal and
promulgation.

First, during the period between proposal and promulgation
of a rule, all employees should respond to inquiries about the
rule, explain how it would work, and attend public meetings of
interested groups. Second, during this period, EPA employees may
meet with interested persons for the purpose of better
understanding any technical, scientific, and engineering issues
involved or discussing the broader questions involved.

In all cases, a written summary of the significant points
made at the meetings must be placed in the comment file. All new
data or significant arguments presented should be reflected in
the summary. This requirement applies to every form of
discussion with outside interested persons as long as the
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discussion is significant

VIII. STATE/FEDERAL AGREEMENTS (SF)

A. SF.1 General Procedures and Goals

(GM-41) (SF. 1-1)
Revised Policy Framework for State/EPA Enforcement
Agreements (August 25, 1986 - originally issued June
26, 1984)

The document is the Agency’s policy framework for
implementing an effective state/federal enforcement relationship
through national program guidance and regional/state agreements.
This document was intended to reinforce the Guidance for FY 1987
Enforcement Agreements Process (4/15/86), and to serve as a guide
for negotiations and implementation of the Enforcement
Agreements. The revisions incorporate into the Policy Framework
addenda developed between 1984 and 1986 in the areas of oversight
of state civil penalties, involvement of the state attorneys
general in the enforcement process, and implementation of
nationally managed/coordinated cases.

The policy framework is divided into six sections. The
first section, State/Federal Enforcement Agreements: Form, Scope
and Substance, sets forth the form and scope of the agreements as
well as the degree of flexibility the Regions have in tailoring
national policy to individual states.

The second section, Oversight Criteria and Measures:
Defining Good Performance, outlines the criteria and measures for
defining a quality program whether the compliance or enforcement
program is administered by EPA or a state. According to this
section, the criteria are intended to serve only as guidance and
are not to be adopted word-for-word. Criterion #5 is a new
section which deals with the definition of what constitutes
timely and appropriate enforcement response.

The next section, Oversight Procedures and Protocols, sets
forth principles on how EPA should conduct its oversight
function. This section discusses the approach, the process, and
the follow-up and consequences of oversight.

Criteria for Direct Federal Enforcement in Delegated States,
the fourth section, explains the circumstances under which EPA
takes direct enforcement action in a delegated state. It also
covers the manner in which EPA should take action so that state
programs are being strengthened simultaneously.

Section five, Advance Notification and Consultation, deals
with EPA’s policy of "no surprises." It explains what measures
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must be taken with each state in order to ensure that the policy
is effectively carried out.

The final section, State Reporting, reviews key reporting
and recordkeeping requirements for management of data and public
reporting on compliance and enforcement program accomplishments.
It lists seven measures for EPA to use to manage and oversee
performance by Regions and states.

(GM-57) (SF. 1-2)
Guidance for the Fy 1989 State/EPA Enforcement
Agreements Process (June 20, 1988)

This guidance introduces the regional enforcement strategies
process as a means of addressing state and regional priorities
and reiterates the importance of timely and appropriate
enforcement responses and federal facilities compliance.

Attachment 1, the main part of the guidance, covers five
topics: (1) maintaining the enforcement agreements process; (2)
improved management and tracking of enforcement responses (for
enforcement responses that are timely and appropriate & for
tracking and follow-through on cases); (3) inspector training and
development; (4) up front agreements on penalty sharing; and (5)
working with states to improve federal facilities compliance.

IX. ORDERS AND DECREES (OR)

A. OR.1 Drafting and Modifying Orders and Decrees

(GM-17) (OR. 1-1)
Guidance for Drafting Judicial Consent Decrees (October
19, 1993)

This document provides guidance on the provisions EPA should
include when drafting a settlement agreement covering a civil
enforcement action for which the federal government has decided
that judicial remedies are appropriate. The GM explains each
step in drafting a settlement agreement and accompanies the text
with examples for each part of an agreement.

First, the guidance explains standard front end provisions,
which provide the factual and legal background for the consent
decree, including the parties, the cause(s) of action, and the
procedural history. Next, the GM explains the transitional
clause. This clause signals the end of the introductory portions
of the decree and the beginning of the court’s order.

The majority of the guidance is a detailed explanation of
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provisions that may be included in the court’s order. These are:
(a) jurisdiction and statement of the claim; (b) applicability
clause; (c) public interest provision; (d) definitions section;
(e) compliance provisions -- generally/for repeat violators/
performance bonds; and (f) thirteen provisions defining other
responsibilities of the parties to the decree. Appendix A
presents a consent decree checklist. Appendix B is a sample
consent decree.

(GM-68) (OR. 1-2)
Procedures for Modifying Judicial Consent Decrees
(January 11, 1988)

This document clarifies procedures for modifying consent
decrees and other judicial orders in EPA enforcement cases. The
memorandum defines a consent decree "modification" as changes to
the consent decree proposed jointly by the government and the
defendant to address circumstances that arose since the entry of
the consent decree. The policy then prescribes four steps: (1)
when the need to modify is discovered, Region sends a letter to
the Enforcement Counsel and to the Dept. of Justice [DOJ]
notifying them of the intent to open negotiations with the
defendant and summarizing relevant facts, issues, and proposed
solutions; (2) Region proceeds to negotiate a modification in the
manner described in the letter; (3) the Office of Enforcement
[OE] retains authority for approving modifications on behalf of
EPA, and DOJ retains the same for the U.S.; (4) after OE and DOJ
approve the modification, DOJ presents the proposed consent
decree modification to an appropriate court for approval. The
document concludes with a paragraph on appropriate reporting in
the SPMS (now STARS) Consent Decree Tracking Measure.

B. OR.2 Monitoring and Enforcing Orders and Decrees

(GM-86) (OR. 2-1)
Manual on Monitoring & Enforcing Administrative and
Judicial Orders (February 6, 1990)

This Manual is a large collection of text and appendices
intended to guide EPA enforcement staff on their roles and
responsibilities in monitoring and enforcing final order
requirements. The Manual applies to all regulatory enforcement
programs except CERCLA (Superfund). In general, the Manual
outlines the process for working with EPA Financial Management
Offices and the Department of Justice (DOJ) in monitoring and
collecting penalties.

Chapter One (Monitoring and Reporting the Status of Final
orders) includes a section defining final administrative and
judicial orders and sections on drafting enforceable orders,
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monitqring systems, reporting requirements, and additional
oversight requirements for administrative orders and for judicial
orders.

Chapter Two (Collection of Administrative Penalties)
discusses authority for administrative penalty collection,
financial management collection procedures, and organizational
roles and responsibilities.

Chapter Three (Collection of Judicial Penalties) includes
sections on payment depositories, organizational roles and
responsibilities, distribution of final orders, monitoring
payments, EPA enforcement reporting of payment status,
coordination of DOJ and EPA accounts receivable reporting
systems, pursuit of outstanding penalty debts, and termination of
judicial penalty debts by various means.

Chapter Four (Enforcing Final Orders) provides information
on enforcing administrative and judicial orders, with subsections
on modifications, stipulated penalties, motions to enforce, and
contractor listing.

Compendium documents RF.2-2, OR.2-2, PT.3-1, TK.1l-1 and
TK.1-2 are attached. Also included are appendices entitled: (1)
Model System for Administrative Penalty Collection; (2)
Procedures for Modifying Judicial Decrees; (3) Procedures for
Notifying DOJ of Stipulated Penalties; and (4) Contractor Listing
in Cases of Non-compliance with Administrative or Judicial
Orders.

(GM-27) (OR. 2-2)
Guidelines for Enforcing Federal District Court Orders
(April 18, 1984)

This guidance outlines how to ensure enforcement of federal
court orders. The purpose of the guidelines is to establish
uniform Agency objectives in preparing for and in responding to
violations of court orders. The guidelines apply to the
enforcement of consent decrees and nonconsensual orders entered
in federal district court that remedy violations of any of EPA’s
laws or regulations.

The guidelines explain in some detail how to draft orders to
ensure enforceability. The guidelines also address how to select
responses to violations of court orders. Finally, other matters,
such as who should sign a consent decree and what types of
timetables should be established for responding to certain
violations are briefly discussed.
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X. FEDERAL FACILITIES (FF)

A. FF.1 compliance Monitoring and Enforcement

(GM-25) (FF. 1-1)
Federal Facilities Compliance 8trategy (November 8,
1988)

EPA developed the new Federal Facilities Compliance Strategy
in order to "ensure that federal agencies achieve compliance
rates in each media program which meet or exceed those of major
industrial and major municipal facilities." The document, also
known as the "Yellow Book," establishes a comprehensive and
proactive approach to achieving and maintaining high rates of
compliance at all federal facilities.

The Yellow Book was written: (1) to serve as guidance for
EPA Headquarters and Regional staff; (2) to clarify state and
federal compliance monitoring and enforcement roles; (3) to
inform federal agencies of EPA’s strategy and identifying
procedures to be followed when violations have been discovered;
and (4) to communicate EPA’s approach for addressing compliance
problems at federal facilities to Congress, the public, and
concerned interest groups.

The Yellow Book is comprised of eight chapters which set out
the basic framework for EPA’s media programs to follow in
ensuring that federal facilities are fully integrated into
federal and state compliance monitoring and enforcement
activities. The chapters are: (1) Introduction; (2) Summary of
Relevant Environmental Statutes and Executive Orders; (3)
Identification of the Regulated Community; (4) Compliance
Promotion, Technical Assistance, and Training; (5) Compliance
Monitoring; (6) Enforcement Response to Compliance Problems and
Violations of Environmental Laws at Federal Facilities; (7) Role
of the States in Responding to Federal Facilities Violations; and
(8) EPA Roles and Responsibilities for Program Implementation.

XI. TRACKING ENFORCEMENT ACTIVITIES (TK)
A. TK.1l General Procedures and Goals

(GM-76) (TK. 1-1)
Agency Judicial Consent Decree Tracking and Follow-Up
Directive (January 11, 1990)

This policy specifies EPA requirements for how Regional
Offices track compliance with judicial consent decree
requirements and for how Regions select and document decisions on
appropriate EPA follow-up responses to consent decree violations.
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The document prescribes requirements for: (1) implementing
the Agency guidance on certification of compliance with
enforcement agreements; (2) regional consent decree tracking and
follow-up database management; (3) file documentation of consent
decree violations; (4) decisions on Agency follow-up to
violations; (5) maintaining data on the current status of EPA
consent decrees; and (6) termination of consent decrees and
closing cases.

The policy first provides some general background
information on the allocation of consent decree tracking
responsibilities between regional program divisions and Offices
of Regional Counsel. It then expands on each of the six
requirements listed above. The fourth section details the
criteria for determining the appropriate EPA response to
violations: the environmental harm caused, the duration of the
violation, the compliance history of the defendant, the
deterrence value, the defendant’s ability to respond, and the
economic gain of non-compliance.

The policy also includes a sample Consent Decree Violation
and Follow-Up Form.

(GM-74) (TK. 1-2)
Guidance on Certification of Compliance with
Enforcement Agreements (July 25, 1988)

Verification of settlement agreements which require specific
performance to achieve or maintain compliance with a regulatory
standard is key to EPA enforcement. The Office of Enforcement
issued this guidance to assist drafters of settlement agreements
in the effort to make the agreements more easily verifiable and
enforceable.

The guidance achieves its purpose through two elements: (1)
certification of compliance by a responsible corporate official,
and (2) documentation to verify compliance. The section
explaining the first element states that a "responsible official"
must sign the compliance reports (under threat of criminal or
civil contempt sanctions for intentionally deceiving or
misleading the EPA) and that certification is especially
important for entities with a history of non-compliance. The
other section discusses why documentation to verify compliance
should be identified in settlement agreements.

Attachment A provides a suggested checklist for
documentation purposes.
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(GM-40) (TK. 1-3)
Revised Regional Referral Package Cover Letter and Data
8heet (May 30, 1985)

In order to streamline the civil judicial case referral
process, a new standard referral package cover letter and data
sheet were formulated. (See attached copy of the Cover Letter
and Model Data Sheet.) Most of the case information is to be
provided on the data sheet so that it is easier to track
referrals. The cover letter and data sheet contain eleven
elements designed to provide a brief, but thorough summary of the
case to the reviewer.

(GM-19) (TK. 1-4)
Consent Decree Tracking System Guidance (December 20,
1983)

This document offers guidance on the use of the tracking
system to enable EPA to track the compliance of consent decrees
for all media on a national basis.

This guidance begins by defining the scope of the system:
information on all court-entered judicial consent decrees to
which EPA is a party, as well as the status of compliance efforts
required by these decrees. The memorandum next discusses the
tracking system’s objectives. Then, the document explains the
key tracking system components: (1) the Repository (a collection
of physical copies of EPA consent decrees); (2) the Consent
Decree Library (an automated management information system to
store summaries of each EPA consent decree on file in the
Repository); (3) compliance monitoring (source reporting and/or
on-site inspections); and (4) compliance tracking (gathering and
compiling compliance information). Next, the GM briefly
discusses tracking system operation. It concludes by defining
the office responsibilities of the NEIC, Regional Administrators,
and Office of Enforcement Headquarters. Included in this
guidance are Attachment A, a sample prospective quarterly report,
and Attachment B, a sample retrospective quarterly report.

(GM-60) (TK. 1-5)
Procedures and Responsibilities for Updating and
Maintaining the Enforcement Docket (March 10, 1987)

This policy declares that an accurate and current docket
data base depends on the initial entry of cases and on the
regular monthly review and case update by the Headquarters (HQ)
and Regional attorneys assigned to the case. The memo lists
eight steps in the process of maintaining the docket (and states
who performs them and when): (1) prepare Case Data and Facility
Data Forms for the initial entry of cases; (2) enter all new
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cases; (3) prepare monthly case updates; (4) enter monthly case
updates; (5) run reports to verify overall accuracy of Docket and
distribute for verification; (6) verify accuracy and make
corrections; (7) enter corrections; and (8) run accounting
reports and complete SPMS (now STARS) reporting instruction
forms.

The policy continues, offering a further explanation of the
initial entry of a case, major milestone event dates, overall
status, HQ review time, the "Referral Indicator," concluded
cases, HQ Division, and law/section violated and cited in the
complaint.

(GM-61) (TK. 1-6)
Enforcement Docket Maintenance (April 8, 1988)

This guidance provides detailed procedures to ensure that
all parties understand their responsibilities for entering cases
into the Docket and for the regqular monthly review and update of
the Case Status Report. The memo first discusses the definition
of a case, then initial case entry, followed by case status
review procedures, and concludes with quality assurance.

The first section covers DOCKET design, assigning a case
number, amendments to ongoing cases, and use of DOCKET for SPMS
(now STARS), accountability, and with the Workload Model. The
second part of the document, initial case entry, directs the
regional attorney to enter the case into the system as soon as he
or she begins case development. It then instructs the regional
attorney to complete: (1) a Case Data form [appendix A]; (2) a
Facility Data form [appendix B]; and (3) a Case Summary [appendix
c].

The third section, case status review procedures, explains
that the lead EPA attorney has primary responsibility for monthly
review and update of all active cases, particularly concentrating
on: (a) case information; (b) major milestones and miscellaneous
events; (c) staff and attorney names; (d) results; (e) penalties;
and (f) case status comments. The final section concisely
addresses quality assurance, which results from OE HQ monthly
review of the overall DOCKET for accuracy and completeness.

Appendix D gives an example of the nature and method of
entering status comments. Appendix E charts roles and
responsibilities (who, what, when, and how). Appendix F provides
summary "“case code" tables.

(GM-no) (TK.1-7)
Ssupport of the Enforcement DOCKET for Information
Management in OECA (October 3, 1994)
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This policy adds formal administrative enforcement actions
to the DOCKET information system. Prior to this, only judicial
actions were officially tracked. 1In addition it states that
Regional Counsels have the primary responsibility for entering
and maintaining enforcement data. Although it recognizes a role
for the Division Directors in ORE. The policy further states
that OECA will examine the feasibility of including all formal
administrative orders in DOCKET.

XII. CASE MANAGEMENT (CM)
A. CM.1 General Procedures and Goals

(GM-71) (CM. 1-1)
Case Management Plans (March 11, 1988)

This document offers a mechanism to enhance the
effectiveness of the environmental enforcement program by
providing a road map for bringing a case from initiation to
conclusion. The primary elements of the mechanism are organizing
the tasks to be performed, assigning the persons to perform those
tasks, and outlining the dates by which those tasks are to be
completed. The mechanism is supposed to cover both litigation
and negotiation elements, as well as legal and technical tasks.

The guidance gives general procedural directions leading up
to the Department of Justice (DOJ) attorney having a case plan in
place by the date of filing of the complaint. The case plan
addresses the roles of DOJ, the Assistant U.S. Attorney, and
Regional and Headquarters legal and technical staff. The case
plans are to be updated on a quarterly basis to maintain their
effectiveness.

A two-page form, "Preliminary Case Plan," is attached.

(GM-85) (CM. 1-2)
Regional Enforcement Management: Enhanced Regional Case
SBcreening (December 3, 1990)

This guidance is divided into five sections. First, it
explains the objectives of case screening, including the
strategic value of undertaking federal enforcement, the
appropriate enforcement response, the appropriate considered use
of innovative settlement conditions or tools, the encouragement
of potential multi-media and cross-statutory action, and the
effective integration of criminal and civil enforcement. The
second section lays out the requirements for a regional case
screening capability. It lists criteria for an acceptable case
screening process, explains the attached case screening worksheet
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to help assess what further screening might be necessary and to
help identify early on how an enforcement case should be
developed This section offers five ways in which Reglons can
phase in and focus enhanced case screening, and it requires
coordination and review before and during criminal investigations
in cases of ongoing releases or discharges.

The third section and attached charts 1la, 1b, and 1lc explain
the OE recommended case screening approach. It recommends
continued reliance on initial screening on a single media basis
using the case worksheets, detailed monthly review by a multi-
media screening committee of cases identified as having a multi-
media concern, and a third level of committee reviewing
violations identified through the civil enforcement process for
‘criminal enforcement potential and review of criminal leads and
investigations for priority. The fourth section declares that,
through strategic planning, the Region can target investigation
and enforcement for a number of factors. The final section
provides general oversight directions to help the Office of
Enforcement evaluate implementation to help meet EPA’s goals for
criminal enforcement and multi-media cases.

Three charts are attached. A sample case screening
worksheet is also attached. Four narrative appendices are also
attached discussing: (1) choosing between administrative and
judicial enforcement; (2) identifying candidates for innovative
settlement terms or enforcement tools; (3) ensuring a multi-media
case screening perspective; and (4) integrating civil and
criminal enforcement activities.

(GM-20) (CM. 1-3)
Guidance on Evidence Audit of Case Files (December 30,
1983)

This guidance discusses the evidence audit system, which is
designed to establish an overall case document control system, to
provide quick and complete access to records, and to provide a
means for assuring admissibility of the evidence.

After the introduction, which discusses the purposes and
advantages of evidence audits, the guidance addresses the
proposed procedure. Under this section, the roles of the
Regional Administrator and the Asst. Administrator for the Office
of Enforcement are first discussed. Then the required elements
of an evidence audit are listed and briefly explained. These
are: (1) document assembly; (2) document organization and review;
(3) evidence profiles (graphic or narrative presentations of the
history and chain of custody of evidence from the time of
collection through final disposition); and (4) document storage
and retrieval. The document concludes with an operational
outlook narrative, explaining how to get assistance from the NEIC
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Evidence Audit Unit.

XIII. INSPECTIONS (IN)

(GM-5) (IN. 1~-1)
Conduct of Inspections After the Barlow’s Decision
(April 11, 1979)

This document offers guidance to the Regions in the conduct
of inspections in light of Marshall v. Barlow’s Inc., and the
need to obtain warrants and other process for inspections
pursuant to EPA-administered acts. The guidance focuses on the
preparation for and conduct of inspections, including (1) how to
proceed when entry is denied, (2) under what circumstances a
warrant is necessary, and (3) what showing is necessary to obtain
a warrant.

The section titled "Conduct of Inspections" is divided into
seven parts. Preparation, including seeking a warrant before
inspection, administrative inspections v. criminal inspections,
the use of contractors to conduct inspections, and inspections
conducted by state personnel, comes first. Next, aspects of
entry are discussed, such as consensual entry, withdrawal of
consent, when entry is refused, and Headquarters notification.
Then, the guidance discusses areas where a right of warrantless
entry still exists: emergency situations, FIFRA inspections, and
"open fields" and "in plain view" situations. A section on
securing a warrant follows.

Next, the Barlow’s guidance explains standards and bases for
the issuance of administrative warrants in three contexts: civil
specific probable cause warrants, civil probable cause based on a
neutral administrative inspection scheme, and criminal warrants.
Guidance on inspecting with a warrant and returning the warrant
close out the section. Two conclusions are drawn: (a) Barlow’s
requires EPA to formalize its neutral inspection schemes; and (b)
Barlow’s generally precludes initiating civil and/or criminal
actions for refusal to allow warrantless inspections.

Three attachments are included. Attachment 1 is a warrant
application, affidavit, and warrant to conduct an inspection,
where the Agency has specific probable cause to believe that a
civil violation of an EPA regulation or Act has occurred.
Attachment 2 is the same three documents, in which the
establishment to be inspected has been selected under a neutral
administrative inspection scheme. Attachment 3 is a neutral
administrative scheme for CFC inspections.
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(GM-1) (IN. 1-2)
Visitor’s Releases and Hold Harmless Agreement as a
Condition to Entry to EPA Employees on Industrial
Facilities (November 8, 1972)

Certain firms had required EPA employees to sign agreements
purporting to release the firms from tort liability as a
precondition to granting entry. This guidance responds to three
issues this practice presents.

First, while EPA employees can probably release the entities
from tort liability to themselves, the employees are instructed
not to sign such releases under any circumstances. Signing
jeopardizes the government’s right of subrogation under the
Federal Employees Compensation Act. Second, while any agreement
to make the government responsible for employee-caused injuries
is probably invalid, employees are instructed not to sign any
agreement purporting to do so. Rather than sign an agreement,
this guidance directs the EPA employee to cite the statutory
authority granting the right of entry, without mentioning any
civil/criminal penalties. If access is denied, the employee is
to inform the Office of General Counsel, which will decide how to
proceed.

XIV. COMMUNICATIONS (CO)

CO. Communicationg with Litigants

(GM-6) (CO. 1-1)
Contracts with Defendants and Potential Defendants in
Enforcement Litigation (October 7, 1981)

This policy is a short memorandum on five requirements
governing contact with actual or potential defendants in
enforcement litigation. First, EPA needs to consult with the
Dept. of Justice (DOJ) before contacting defendants in
enforcement litigation or potential defendants in cases referred
to DOJ for filing. Second, EPA must give DOJ an opportunity to
participate in any meetings with such persons or firms to review
their compliance status. Third, EPA must give DOJ notice of and
opportunity to attend meetings requested by potential defendants
or their counsel. Fourth, EPA shall coordinate ground rules with
DOJ in advance of any meetings. Fifth, EPA must provide follow-
up information to DOJ promptly after the conclusion of any
meetings.
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(GM-7) (Co. 1-2)
“Ex Parte'" Rules Covering Communications Which Are the
Subject of Formal Adjudicatory Hearings (December 10,

1981)

This policy guides EPA staff in recognizing and avoiding
improper ex parte communications and in taking remedial steps if
an improper ex parte communication occurs. Sections I - III
define ex parte contacts and describe the rules governing them.
Section IV describes measures for minimizing the adverse legal
impact of such communications when they occur.

The first section discusses why rules about ex parte
contacts exist and to what they apply, listing nine areas where
EPA conducts formal adjudicative hearings and listing
Administrative Procedure Act (APA) requirements. The next
section addresses what an ex parte communication is, providing
the APA definition and a "working" definition. The third section
discusses the rules governing ex parte communications, including
what kinds of communications concern "the merits" of a hearing,
what communications within EPA are prohibited, and what
communications with persons outside EPA are prohibited. The
final section addresses ways to minimize ex parte communications
and actions to take if they should occur. In this section are
five illustrations of preventive measures to lessen the
likelihood of problems as well a curative measure, viz., to make
the content and circumstances a part of the official record of
the proceeding and give the parties a chance to respond on the
record.

(GM-43) (Co. 1-3)
Enforcement Document Release Guidelines (September 16,
1985)

The Guidelines are intended to assist program personnel and
enforcement attorneys in their decisions on whether to withhold
or release enforcement documents requested by the public. They
are designed to provide Agency-wide consistency in the release of
enforcement related documents and to promote fairness to all
public interests. The guidance clearly states that it is
intended to provide only interpretive guidelines and general
principles, and that decisions to release documents will vary
with each case depending on each program’s statutory and
programmatic needs.

The goal, scope, and general principles of the Guidelines
are briefly described. Next, the Guidelines address releasing
general enforcement documents. These include enforcement policy
documents, enforcement strategic planning documents, management/
administrative documents, deliberative support documents,
reference files, and documents containing attorney-client
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communications.

The last section discusses releasing case-specific
documents. The first part of this section looks at the release
of case files. It begins with a discussion of the release of
case files in general and then goes on to specifically address
the release of attorney work product and attorney-client
materials, settlement documents, and other documents such as law
enforcement documents which discuss unique investigative
techniques not generally known outside the government. The
second half discusses the release of case status reports.

The Appendix briefly describes several statutes and
regulations which place constraints on the Agency’s discretion to
release documents to the public.

XV. MISCELLANEOUS (MI)

(GM-66) (MI. 1-1)
Assertion of the Deliberative Process Privilege
(October 3, 1984)

The purpose of this guidance is to prevent disclosure of
certain materials containing personal advice, recommendations, or
opinions relating to the development of Agency policy,
rulemaking, use of enforcement discretion, settlement of cases,
etc., in response to depositions, motions to compel discovery,
and questions posed at a trial or hearing. The guidance explains
when, who can, and how to assert the privilege.

Section I discusses the application of the privilege and
some of its limitations (with supporting case citations).
Section II explains when to assert the privilege. The Agency
will not assert the privilege in every case where it applies;
therefore, the materials should be released, except where: (a)
release may cause harm to the public interest; (b) the materials
are subject to another privilege justifying nondisclosure; or (c)
release would be unlawful. Section III explains that, in
general, the head of the office responsible for development of
the material in question should assert the privilege. Finally,
Section IV addresses how to assert the privilege, detailing six
procedural steps that must be undertaken.

Attached to this guidance are Delegation 1-49 of 10/3/84
(This is the actual delegation of authority from the
Administrator to assert the privilege.) and two short memoranda
from the General Counsel on procedures for obtaining concurrence.



41

(GM-89) (MI. 1-2)
Strengthening the Agency’s Administrative Litigation
Capacity (May 3, 1989)

This policy provides a mechanism to decide whether or not to
appeal adverse Administrative Law Judge (ALJ) decisions and how
to reply to Respondent appeals to the Chief Judicial Officer of
favorable decisions. 1Its purpose is to assure, at minimum cost,
national program input and regional consistency in a timely
manner. First, the Regional Office must fax a copy of the
decision and a brief summary to the Office of Enforcement Branch
Chief, the appropriate Office of General Counsel Branch Chief,
and the Office of Regional Counsel standing contacts. A
conference call follows. The call provides an opportunity to
identify issues for appeal, identify what support will be
available to assist the lead office, and incorporate both a
national and a regional perspective into the briefs.

(GM-2) (MI. 1-3)
Professional Obligations of Government Attorneys (GM-2)
(April 14, 1976)

This guidance discusses some of the obligations of EPA
attorneys, both under the Canons of Professional Ethics and under
various provisions of law. The five main areas covered are: (1)
confidential commercial or financial information; (2) Civil or
criminal investigations; (3) attorney-client communications; (4)
commitments on behalf of EPA; and (5) ex parte communications.
Under the broader heading of attorney-client communications are
communications with the Dept. of Justice, legal advice, support
of Agency positions, and dealing with outside parties represented
by an attorney.

(GM~-28) (MI. 1-4)
Liability of Corporate 8hareholders and Successor
Corporations for Abandoned 8ites Under CERCLA (GM-28
(June 13, 1984)%

This policy identifies the extent to which corporate
shareholders and successor corporations may be held liable under
the law for response costs arising from the release of a
hazardous substance from an abandoned hazardous waste facility.
The first section address the extent of liability of corporate
shareholders, and the second section examines the liability of
successor corporations. Each of the two.sections follows the
same format.

1 This Policy is to be transferred to the CERCLA Policy
Compendium after a generic policy is development to take its place.
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First, a short background is provided on whether there is
any statutory language in CERCLA which makes either corporate
shareholders or successor corporations responsible for cleanup
costs for the release of a hazardous substances from an abandoned
hazardous waste facility. 1In the case of corporate shareholders,
the background section also explains why EPA may want to extend
liability to include corporate shareholders and whether
traditional corporate law allows for such an extension.

The issue of the particular section is set out and then a
short summary section answers the issue in general terms. Each
discussion section explains in detail what is advanced in the
summary. In addition, the discussion doctrine of sections
pertaining to each issue review the courts’ traditional approach
to limited liability and the current evolving standards,
specifically as to "piercing the corporate veil." The discussion
section on corporate shareholder liability also explains how the
"piercing the corporate veil" is applied by federal courts, in
contrast to how it is applied by state courts. Each section ends
with a short conclusion as to how the Agency should proceed in
cases involving corporate shareholders or successor corporations.

(GM-no) (MI. 1-5)
Interim Guidance on Review of Indian Lands Enforcement
Actions (October 21, 1992) with attachment, EPA Policy
for the Administration of Environmental Programs on
Indian Reservations (November 8, 1984)

The EPA policy which announces, inter alia, as its eighth
principle, that Assistant Administrators, Regional Administrators
and the General Counsel should work cooperatively with Tribal
governments to achieve compliance with environmental statutes and
regulations on Indian reservations, consistent with the principle
of Indian self-government. The policy states:

° Where tribally owned or managed facilities do not meet
Federally established standards, the Agency will
endeavor to work with the Tribal leadership to enable
the Tribe to achieve compliance.

° Where reservation facilities are clearly owned or
managed by private parties and there is no substantial
Tribal interest or control involved, the Agency will
endeavor to act in cooperation with the affected Tribal
Government, but will otherwise respond to noncompliance
by private parties on Indian reservations as EPA does
to noncompliance by the private sector outside
reservations.

° Direct EPA actions against Tribal facilities through
the judicial or administrative process will be
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considered where the Agency determines, in its
judgment, that (1) a significant threat to human health
or the environment exists, (2) such action would
reasonably be expected to achieve effective results in
a timely manner, and (3) the Federal Government cannot
utilize other alternatives to correct the problem in a
timely fashion.

The policy is attached to Interim Guidance, which assigns
the responsibility to coordinate policy and management issues,
and legal issues in consultation with the Office of General
Counsel, to the Senior Legal Advisor of the Office of Federal
Programs (OFA). That person will make appropriate
recommendations, and the AA will be advised of enforcement
options. Until the Indian Policy Implementation Guidance is
formally revised, all future direct EPA enforcement actions
against tribal facilities, except for emergency situations,
should be submitted to the AA. The AA will act in consultation
with the OFA, including its Senior Legal Advisor, and the General
Counsel.
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* : . THE ADMINISTRATOR
Honorable William French Smith . -

The Attorney General
Washington, D.C. 20530

RE: Memorandum of Understanding Between the Department
of Justice And the Environmental Protection Agency

Dear Mr. Attorney General:

Under Paragraph 10 of the Memorandum of Understanding
between the Department of Justice and the Environmental
Protection Agency dated June 15, 1977 (copy enclosed),
EPA's General Counsel and Assistant Administrator for
Enforcement, EPA, were given authority to request c;vil
litigation from the Department of Justice.

on July 1, 1981, the Environmental Protection Agency
underwent an internal reorganization which resulted, in
part, in the abolishment of the Office of Enforcement as
well as the position of Assistant Administrator for
Enforcement. In addition, the Office of General Counsel was
placed under an Associate Administrator for Legal Counsel and
and Enforcement.

The principal enforcement authorities previously
delegated to the Assistant Administrator for Enforcement
~ere redelegated to the Associate Administrator for Legal
Counsel and Enforcement on July 14, 198l. Therefore, the
authority previously vested in the Assistant Administrator
for Enforcement under the above referenced memorandum now
resides i{n the Associate Admznistrator for Legal Counsel and
Enforcement.

O



Accordingly, reqguests to the Department of Justice for
routine civil litigation under the terms of the Memorandum
of Understanding will now come from the Associate Administrator
for Legal Counsel and Enforcement. The present Associate
Administrator for Legal Counsel and Enforcement is Mr. Frank
A. Shepherd.

This reorganization and redelegation does not, of
course, affect the authority of Regional Administrators who
may continue to request litigation under Paragraph 10 of the
Memorandum of Understanding in matters requiring an immediate
temporary restraining order.

Sincerely yours,

Anne M. Gorsuch

cc: Assistant Attorney General
Land and Natural Resources Division

Assistant Attorney General
Civil Division
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MEMORANDUM OF UNDSRSTANDING
BETUWEE::
THZ DEPARTMENT OF JUSTICE
AND
THE ENVIRONMENTAL PROTEZCTION AGENCY

WHZREAS, the Department of Justice conducts}the civil
litigation of the Envirpnmental Protection Agency:; -
" WHEREAS, théfconduct of that litigation requires a
close and cooperative relationship between the attorneys

of the Department of Justice and of the Environmental

Protection Agency:

WHEZREAS, the achievement of a close and cooperative

.relationship requires a clarification of the respective

roles of the attorneys of the Department of Justice «na of
th: Environmental Protection Agency; -
WHEREAS, the Attorney Gemeral may decline to rep:esent
the Agency in particular civil actions, in which case the
Asency may be represented by its own attorneys; and
"WHEREAS, most challenges to and enforcement of regulatory
standards and procedures adobted by the Environmental Pro-
tection Agency involva:gcieﬁtifie, technical, and ﬁqlicy
issues and determinations'geveloped in lengthy rulemaking
proccedings ig which the Agency's attorneys have been involved

end cen provide the necessary expertise.

—



NG, therafore, the following memorandum of under-
sta=ding is entered into between the Attorney General of
the Unitec States and the Administrator of the Environmental
Protection Agency for the purpose of promoting the efficient
and effective handling of civil litigation invelving the
Environmental Protection Agency; |

1. The Attorney General of the United States (herein-’
after referred to as_thé'”Attorney General") shall h;ve
sontrol over alé cases to which the Environmental Protection
Agency (hereinat:er referred to as the “"Agency") or the
Administrator of the Environmental Protection Agency (herein-
after referred to as the "Administrator") is a party.

2. “hen reguested by the'Adminiszrator, fhe Attorney
General shall permit attorneys employed by the Agency
(hereinafter refe;red to AS““Ageqcy participating attozrneys”)

to participate in cases involving direct review in the Courts

(4]

of Appeal and shall also permit such attorneys to participate
in other civil cases to which either the Agency or the
AdminTstrator are a party, provided, however, that:

(a) the Administrator or his delegate shall
designate a spécific Agency participating attorney for
cach casec and sholl communicate the neme 6f such attorney
in writing to the Attorney General:

(b} such Agency pacticipating atserncy shall be

cubject to the supcrvision and coatrsl ef the Mtorncy

General; and
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(c) 4if reguired by the Attornev General, an‘
Agency participating attorncy shall be apmointed as a
Special Attorney or Special Assistant United States
Attorney and gake the required oath prior to conducting
or participating in any kind of Court 2roceedings.
3. Agency attorneys shzll not £ile any pleadings
or other documents iﬁ & court proceeéing without the prior

~ . .
approval of the Attorney General.

4. . 1t iﬁfnnde:stood that participation by Agency
attorneys ﬁnder«this memorandum includes appearances in
Court, participgtion in trials and oral arguments, partici-
patian in the preparation of briefs, memorand; and pleadings,
p?::icipa:ion in diScussion; with opposing counsel, Jaclyding
settlement negotiations, and-all other aspects of case
preparation normally associated with the responsibilities
of an attorney in the conduct of litigation; provided,
however, that the Attorneylcéneral shall retain control over
the céﬁduct of all litigation. Such control shall inclgde
the ragnt to allocate tasks between attorneys employed by
the Department of Justice ané Agency %ar:xcipating atéorneys.
<In allocating tasks bétweeq the Depirtment's and the Agency's

ttorneys, thelhttorney Genezal shall give due copsid?ration
%o the substant;ve knowledge of the respective attorneys

0f the matter at issue so that the Gove:nment § resources

are utilized to the best advantage.



S. In the event of any disagreement between attorneys
of the Department of Justice ang of the Agency conce:ﬁing
the conduct of any case, the Adrinistrator may obtain &
review of the matter in guestion by the Attorney General.
The Attorney General shall give full consideration to the views
and requests- of the Agency énd shall make'every effort to
el@m{nate disag:éements on a mutually satisfactory basis. in
carrying out such reviews, the Attorney General shail consult
with the Administrator. In implementing this provision, it
is understood that-the Attg:ney Gengrallwillinot be expected
by the Administrator to interfere with the direc;ion of any

trial in progress.

(14

6. The settlement of any c;se in vhich the Departmen
of Justice represents the Acency or the Administrator shall
reguire consultation with and concurrecnce of koth the adminis-
trator and the Attorney Gencral.

7. The Aéninistrator and the Attorney Genzsal shkall
make an annual review of both the Deparsment's and the
Agency's personnel reguircments for Agency litication. The
Attorney Gencral and the Administrator will cooperate in

making such appropriation raquests as are requircdé to main-

=2in their respective staffs at a level adequate;to the needs
of the Agency's litigation. 2

8.1 The Attorney General shall estgblish spebific
deadlines, not longer than 60 days, within which the Depart=-

ment's Attorneys must either file complaints in Agency cases
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or reddrt to the Attorney General why any such complaint
has not bean filed. 1In the event any Department Attorqey
coes not f£ile a complaint, he shall thereafter submit further
periodic reports to the Attorney General until the complaint®
is filed or a decisicn is reached.éha: it shzll not be filed.
Copies of the repor:ts requiégd by this section shall be pro-
viceé to the Agency,if';equested.

9. I{ the Attorney General fails to file a complaint -
within izo dayé.of the referral of 2 recuest for litigation
and a litigatié% report by the Agency to the Attorney General,
then the Administrator may reguest the Attorney General to '
file a complaint within 30 days. Failure of the Attorney
General to thgreaf:er file a éomplaint within thé said 3¢
days may be considered by the Administrator or his delegate
to be 2 failure of the Attorney General to notify the'Adminis- s
trator within a reasonable time that he will appear in 1it;gi-
tion for purposces of Scction 305 of thc Clean Air Act, 42
U.S.C. 1857h-3, Section 506 of the Federal water Pollution
Contrel Act, 33 U.S.C. 136G,-or Section 1450 of the Safc
Drinking Water Act, 42 U.S.C. 300j-9; provided, however, that
the failurze of the Attofney General to file a complaint
within the time period recquested by the Administrator in a
casc in which the Admiristrator requcsted irmediate actibn

under Scctions 311(e) and 504 of the Fcderal Wster Polluticed

Conirel Act, 32 u.s.cl 1321, 126¢;: Sertion 303 of the Claar



Air Act, 42 U.S.C. 1857h=); or Section 1431 of the Safe
Drinking Water Act, 42 U.S.C. 300i; to protect pudblic
health may also be considered by the Adrministrator to be
a failure of the Attorney Gencral to so notify the
Administrator under Section 305 of the Clean Air Act, 506
of the Federal Water Pollution Control Act or Section 1450
of the Safe Drinking Water Act.
- 10. All requests of the Agency for litigation shall
be subnitted by the Agency throush its General Counsel or
its Assistant Administrator for Enforcement to the Assistent
' Attorney Gencral for the lLand and Natural Resources Divisien
or for the 'Civil Division, excep: mattcré cequiring an
immediate temporary restraining order may be submitted by
regional Administrztors of the Agency simultzneously to a
United States Attorney and the appropriate Assistant
Attorney General. All requests for litigztion shall te
accompanied by a standarzrd litigation report which shall
contain such information as shall be detcrm}ncd Zrom time-
to-time by the Attorney General to be ncecessary in order to
procaecute Agency litigation. Similar reports shall zlso be
provided for suits in which the Agency or the Adminictrator
is a defendant, as roquested by the Attozney General.

11. The Agency shall make the relevant f£ile of anry
mo:ter that is tha subjeect of litigation available to

attorneys fer the Department of Justice at a convenient
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location when a request for litigaticn is subrmitted oT
when the Department is required to defend the Agency or
the Administrator. ‘

12. The Administrator shall undertake to review the
Agency's procedures for the prcparation of the record in
cases involving direct review in the Courts of Appeal,
including analyses of such matters as asserbly, indexing,
pagination, timing of preparation, ané the allocation o2
tasks_between the Agency and the Department.- The Adminis-
trator shall consult with the Attorney General on the
re-examination of these procecures.

13. The negotiation of any acreenment ¢t9 be filed in
court shcll require the authorization and concu:fén:e of
the Attorney General.

14. 1In conducting iitagation for the Adminisﬁrator,_the
Attorney Generzal shall defer to the Administrator's inter-
pPretation of scientific and technical matters. |

15. ©Nothing in ‘this agreement shall- sffect any ;utﬁb:itf
0f the Solicitor General to authorize or de?iine to authorize
appeals by the Government from any district court to any .

appellase court or petitions to suég courts for the issuance
of estraordinary writs, such aé the authority conferred bf
28 CIR 0.20, or to carry out his traditional functioas with
regard to appeals to0 or petitions for review by the Suprema
Court. I

16. In order to. effcatively implement the terms of this

tiemorandum, the Attorney General and the Administrator will

-



transmit copics of this Memorandum to all personnel affected
by its provisions. This Memorandum shall not preeclude the
Department and the Agency from entering into mutually sasise:
factory arrangements concerning tpe handling of a particular
cease. i

17. This Agrcement shall apply to 2ll cases filed on oﬁ
after the d;tcﬁbf approval of this Agreement by the Attorney
General and the Administrator. .

18. The Attorney General and tliz Administzator may'
delegate their respective functions and resgonsibilities
undes. thiz Agreenment.

18. The Department 2rnd the Agency shall adsust ==
conduct of cases arcising before the effective date 0f this
Agreement in a manner consistent with the spizit of this

Agrecenent.

q“ﬁ ;.“\ -.\Z . M
GRIFFIN 8. SCLL

Attorney Genecral
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. orrFICE OF
LEGAL AND ENFDACEMENT COUNEEL
MEMORANDUM

SUBJECT: Draft DOJ/EPA lLitiqation Procedures

FROM: Robert M. Perry (L . O

Associate Administrator for legal 4nd Enforcement
Counsel and General Counsel

T0: Associate Adninistrator
Assistant Administrators
Regional Administratoxs
Off.ice Direztors
Regional Counsels

In furtherance of the Adrinistrator's policy to strencthen
and improve this Agency's enfcrcement tapability, porticularly
with regard to litigation, a meetiny with the Department cof
Justice to discuss these matters occucred yesterday at Quanties,
Virginia. I am pleased to report tha: it was highly productive
and successful. Attached is a sumary of the matters discussed,
the recommendations produced anc a process that will strenzthen
our enforcement efforts. Each of ycu has a critical role ¢o
insure the success of this vital enceavor, ané I leeck forwazd
;o discussing it with you anZ receiving any comments you may
ave.

Attachment
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INTCRCIMINT GOALS AND OBJZCTIVES

obdeb

T =3 z
U. §. ZEVIRONMENTAL PR

3L AND IUTCRCIININT COUNSIC
=

-
TECTICH AGENCTY

The reole of enforcement is to support and advance
the regulatory policies of EPA through use of all
evailable enforcement means; to insure compliance
wvith applicable laws and regulations; to deter
unlawful conduct and to remove any incentive to
non-compliance. .

The regulated community is entitled to fair notice
of EPA's policies and the requirements they impose
on the regulated community. All members of the
regulated community should expect that they will be
treated in a consistent, fair manner which

compliance.

EPA is respornsible for establishing regulatory policies
and enforcement goals, priorities and procedures to
effectuate its policy initiatives. These policies
and priorities are what guide the Departmanat of Jrstice
in its role as EPA's litigation counsel. This litica-
tion will be conducted pursuant €5 tha Quintico Guide-
lines for Enforcemen: lLitigation develcred between
the Environmental Protection Agency and the Department

of Justice.

- removes any-competitive—advantage-gained by.-non-_ . _ . ____



SUANTICC GUIDELINES FCR INFORPCEMENT LITIGATION
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To achieve compliance with applicable law
through effective enforceaent.

To inform the regulated communities, Congress
and the public that EPA will enforce the gtatutues

it administers in a2 prompt, fair and even-handed manner.

For DOJ
To provide the liz.gation gupror: necessary to
aid EPA in the accomplisiment of these goais.
2. GIWTRAL OBSERVATIONS o
A. ©Pmphasis will be piaced on bringing meaningful
enforcement cases, sarticularly hazardous waste cases,
criminal cases and 2nforcement of existing consent
decrees;
B. Especially with regard to recently-enacted
statutes, DOJ needs policy gwidance from EPA to
give direction on enforcement activity and to main-
tain consistency:
C. Regional offices of EPA will be the lynch-
pin of the agency for identifying anﬂ develeczing
enforcement matters;
% traictbens Rdniciasvastace an? Vorians) Bdaiwiea
trators play xey rcies in the ENIoIceent piuvcess

which are being clarified;



E. . States, where possible, should be given the

opperTunicy and incentive to initiszze enis:ce-
Dent cases. cffectiveness of state enforzesent
actions will be considered;

F. While national enforcement priorities are
necessary, flexibilicy is desirable for region-
by-region determinations;

G. Crizinal enforcement priorities and
processes are being developed separately from
civil macters;

H. United States Attorneys play a critical
Tole and should be involved wherever possible;

) @8 Qquggg_ﬁPA Headquarters aﬁd the regions,

areas of responsidbility will be identified

to allow regicnal flexibllicy.

J. Focused use of administrative discovery
poweTs is necessary for esfective {nvestization

of the factual/technical basis for cases.

RESPECTIVE COMMITMENTS

A. On enforcement policy formulation, EPA
will seek, where appropriate, to conier énc
coordinate with DOJ concerning potential im-
paczs on litigation;

3. Policy guiaance given to R.A.'s and R.C.'s

«2¢11 also be vrovided to DOJ:



c. Informal working groups in all wmedia

will continue (or be established) t> pro-

vide D03/£PA-0GC {npus to address legal'i;sues;
D. Assoclate Adziniscrator Perry and Assistant
Attorney Generai Carol E. Dinkins «#ill be availstle
to discuss new enforcement guidance with R.A.'s
and K.C.'s 4in D.C. To be discussed will be R.A.
accountability and cozzitment to a sustained,
orderly enforcement progranm that includes litiga-
tion as a desirable coumponent;

E. Assoclate Adoinistrator Perry will meet with
Ascistant Adaoinistratcrs on enforcement policy,
to clarify roles and secure comﬁitments from
progran side for sufficient technicsl support;

F. Assistant Attorney General Dinkins will
make similar presentations to United States
Attorneys on policies, processes and foles;

Ge Violazizns will be discovered through
self-reporting, regular inspections, citizen
conplaints, adzinistrative discovery and

trained eriminal invesciéacorl;

a. adainistrative pcwerss, tc be used for
investigatory purposes, should be delegated

.:o T2zicns by elizinating need for Head-

guacter's ccncurrance;
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P Once a case is refecred, the governzent
will rezain open to negotiaticn but will con-

tinue tc 20ve the case to trial.

A. DU sttorneys assigned on a regional basis
to handle all medis;
B. EPA regional enforcement attorneys aré gedia-
specific; . 4
él A legd agency attorney (generally an attorney
frow the region) will be designated to manage the
case for the agency and coordinate with DOJ; |
D. Regular, monthly meetings will be held in .
—_—— the regions, attended by DOJ and EPA attormeys,
with technical staff present and AUSA's {nvited
to discuss:
1. general enforcenent actioﬁs. in-
cluding EPA aldzinistrative processes
and investigations exclusive of criminal
patters;
2. cases targeted.by EPA as likely
candidates for litigation, to deterine
a. whether DOJ assiszance prior
to referral would be helpful; and
b. adequacy of agency de-

velopment of case;



2. ecases precviously discussed as
n:trers to be identified for case
dzvelopment to L[CJ;
4. separate meetings will be
held in the regions with progran
h2ads to discuss progranm enforce-’
-ment priorities and concerns;
E. Following discussions at monthly meetings
regarding potential matters for case develop-
ment, when region determines that matter is a
potential civil enforcement case, R.C. requests
DOJ assistance for case development
1. teau is formalized at this point,
in anticipation of litigation;
2., technical support is comzmitted;
2. goal is resolution through nego-
tiated settlenent or final judgment;
F. “hen & case hae regional
adcinistrator requests the Associate Admin-
istater to refer the case to DOJ for litiga-
tion;
G. Scme cases will be r;ferred directly to
DOJ without forzming a case development teac.
H. Tor true emergencies, telephonic authori-

zaticr to file will guislize;



I. A new ref2rral package forzat, mor.
s5irean-linec and appropria:rn to the case
development process identifi.ed above will
be produced;
Je Ter cases celz:cred belore acnthly
peetings begin, DOJ and EPA will confer
{informally prior to referral;
K. Assoclate Adoministrator Perry and
Assistant Attorney General Dinkins are
available for dispute resolution if
difficulties or disputes cannot be
handled at intermediate levels;
L. Coordination for all of theee efforts
will include |
l. Perry and Dinking visits to
regions;
2. Perry and Dinkins fioweekly
peetings with staff;
3. Perry and Dinkins monthly
peetings without staff:
4. rtegular monthly meetings at
staff level in regioﬁs;
5. working groups ia D.C. on
TOJ input into policy formulation

re litigation impace;
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6. Basic unierstanding >y bo::
agency and DCJ lawyers oI thais
respective roles and the need
for a cocperative 3sicit.
$S. SPECIFIC ISSUES DISCUSSED
A. EPA is establishing quidelings for
Superfund national strategy including
especially criteria for which injunctions
are appropriate and whether the regions
or headgquarters has the initiative for
Superfund enforcement;
B. Existing Consent DecCrees
l. collection and analysis of
compiiance status of all existiﬂg
consent decrees tc be acceleratecd;
2. uniform policy to be adopted
cn modificzsicn of existing decrees
through juéiciali action;
3. wviolations of existing consent
decrees are a top Priority for
enforcement:

4., collect-zn of szisulated penaizics.,
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MEMORANDUM

SUBJECT: Model Litigatio ne and Guidance

FROM: Richard Mays
Senior Enforcement Counse

TO: Associate Enforcement Counsels
Headquarters Program Enforcement Division
) Directors

Regional Counsels
Regional Program Division Directors

Attached are the Model Litigation Report Outline and the
Model Litigation Report Guidance. All litigation reports
referred to OECM or the Department of Justice after March 1,
1986, should follow the Outline in regard to format and the
Guidance in regard to content. The purposes of these two
documents are (1) to create a common understanding among Agency
personnel and DOJ attorneys as to what the report needs to
cover and (2) to make the litigation report's form consistent.
These two documents have been prepared by a workgroup consisting
of Jack Winder, OECM-Water; Bill Quinby, OECM-Policy; Mike
Vaccaro, Region I11; Robert Schaefer, Region V; and Tom Speicher,
Region VIII. They also reflect extensive review and input from
the Regions, OECM, and the Environmental Enforcement Section of
the Department of Justice.

While we anticipate that the Model Guidance will be parti-
.cularly useful to the less experienced attorney, it will also
serve as a reference for the experienced attorney. The Outline
will be of use to all Agency enforcement personnel as it will
serve as a checklist to determine if all the parts of the pack-
age are complete and in the correct format. By utilizing the
models in preparing litigation referral reports, we will be able
to expedite the referral process.
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If you have any questions regarding these two documents,
please contact Bill Quinby of the Legal Enforcement Policy
Division. He can be reached on FTS 475-8781, his mail code is
LE-130A, and his E-Mail Box is 2261.

cc: Chief, Land and Natural Resources Division, DOJ



OFFICE OF ENFORCEMENT AND COMPLIANCE MONITORING

Model Litigation Report - Outline

Any section of this outline may be addressed in the litigation
report by the entry of "not applicable (N/A)®" it the section
is not relevent to the referral, or by "see section " if
the specific information requested in the outline has been
fully supplied in another section. 1In addition, this outline
is not applicable to §107 CERCLA cost recovery cases; to CERCLA
§106, TSCA §7 or RCRA §7003 cases.
1. Cover Page:

a. Region, Act involved and judicial district.

6. Name and ;ddress of defendant.

c. Name and address of facility.

d. Regional contacts (program/legal).

e. Stamp date Region refers report on cover page.
2. Table of Contents.
3. Synopsis of the Case.
4. Statutory Bases of Referral:

a. Applicable statutes; cross-media coordination.

b. Enforcement authority; jurisdiction and venue.

c. Substantive requirements of law.
5. Description of Detendant:

a. Description of facility.

b. State of incorporation of detendant.

c. Agent for service of process.

d. Defendant's legal counsel.

e. ldentity of other potential defendants.
6. Description of Violations:

a. Nature of violations.
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b. Date and manner violations identified.
c. Dates and duration of violations.
d. Pending regulatory changes.
é. Environmental consequences (past, present and future).

Enforcement History of Defendant and Pre-referral
Negotiations: '

a. Recent coﬁtacts with defendant by EPA/Region, (e.g..,
AOs, permits, grants).

b. Pre-referral negotiations.

c. Contacts with defendant by state, local agencies and
citizens, and actions taken.

d. Prior enforcement history of defendant.
Injunctive Relief:

a. Steps to be‘taken by defendant to achieve compliance.
b. Feasible alternatives.

c. Cost and technology considerations.

Penalties:

a. Proposed civil penalty and legal authority.

b. Penalty analysis/calculation.

c. Presenﬁ financial condition of defendant.

Major Issues:

a. 1Issuves of national or precedential significance.
b. Bankruptcy Petitions.

Significance of Referral:

a. Primary justification for referral.

h. Program strategy.

c. Aqency priority.

d. Program initiatives outside of stated strategy.
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Relation ot reterral to previous or concurrent cases
or actions.

Litigation Strategy:-

8.
b.
c.

d.

Settlement potential/plan for settlement,

Need tor interrogatories and requests for admissions.
Potential for summary judgment.

Need for preliminary injunction,

Identity of potential witnesses.

Elements ot proof and evidence and need for additional
evidentiary support.

Anticipated defenses (legal and equitable) and govern-
ment responses.

Resource commitments.

New evidence.

Attachﬁents, where applicable:

a.
bh.
Ce.

d.

f.

g.
h.

Index to attachments.

braft complaint.

Draft discovery.

Draft consent decree.

Draft motions.

Table of Violations.
Documentation of violations.
Permits and contracts.

Significant correspondence between EPA, defendant
and/or state.

Penalty analysis/calculation; BEN printout.

Diagram ot tacility.



Case Plan.,

Dun and Bradstreet report; SEC Form 10K; Annual Report;
Papers relating to corporate status from Secretary of
State's office; ABEL printouts and legal description
of property, as necessary and {f obtainable.

Other relevant information.



OFFICE OF ENFORCEMENT AND COMPLIANCE MONITORING

.Model Litigation Report - Guidance

Any section of this outline may be addressed in the litigation
report by the entry of "not applicable (N/A)" it the section
is not relevent to the referral, or by "see section ___  °* if
the specitic information requested in the outline has been
fully supplied in another section. 1In addition, this guidance
is not applicable to §107 CERCLA cost recovery cases; to CERCLA
§106, TSCA §7 or RCRA §7003 cases.
l. Cover Page:

a. Region, Act involved and judicial district.

b. Name and address of detendant.

Include names, addresses and telephone numbers
ot all detendants (corporate/individual).

C. Name and address of facility.

Include names, addresses and telephone numbers
of all facilities subject to the referral. 1Include
county for venue purposes.

d. Regional contacts (program/legal).

Include names, addresses and telephone numbers of
the regional program-technical and legal contacts who
prepared the report.

e. Stamp date Region refers report on cover page.
2. Table of Contents:
Include headings, all sub-headings and page numbers.
3. Synopsis of the Case:
Limit this synopsis to two pages (double-spaced), when

possible.
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The synopsis should contain a summary or brief descrip-
tion of (1) the tacts (causes) which led to the violation,
(2) the legal basis of the violation and its environmental
seriousness, and (3) the proposed relief. Indicate need for
expedited filing here.
4. Statutory Bases of Referral: 1y
. a. Reference all applicable tederal statutes by USCA cita-
tion and by section of the Act. State whether coordina-
tion across media has occurred. Discuss reasons for
including or omitting cross media claims.
b. Summarize the entorcement authority and the juris-
diction and venue provisions of applicable statutes.
If there 1§ reason to file the action in a district
other than where the facility is located, note each
available district and indicate the reasons for tiling
there.
¢c. Present the substantive requirements of the law (federal/
state) and applicable regulations and permits. Pertinent

excerpts from federal/state laws and regulations should

1/ Careful cross-media regional review should ensure that all
available causes ot action are included. OECM recognizes that
in some cross-media cases, the initial cause(s) of action may
be ready tor reterral, but that a secondary cause Ot action
under a different statute may be a low priority matter or
require substantial development before the case is ready for
referral. Where the secondary cause of action is minor, or
where the case development will take a substantial amount of
time, the case should be referred with the excluded secondary
cause of action clearly identified. However, it the secondary
cause of action is major, or if development will not unreasonably
delay the reterral, all such causes ot action should generally

e referred togetler,
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be indentified and set forth here or attached to the

report.

5. Description of Defendant:

a, Description of facility.

1)

2)

Describe the violating corporation or individual
and the particular facility in question. Note any
relevant corporate or personal interrelationships
or subsidiaries. Indicate it the violator 1s a
governmental entity. If there is a question as to
whether the corporation has been dissolved or
subsumed into a different entity, ascertain status
ot corporation and attach Dun and Bradstreet report
and'corporation papers from Secretary of State's
ottice undef section 13 m,

Briefly discuss the business of the defendant,
providing details about the facility in question.
When the defendant is a manufacturer, describe
what is produced. Emphasis should be on the
particular process that is causing the problem.
Describe the plant and processes used. Include
legal description of the property under section

13 m., 1t needed. Reference and attach diagrams
to the litigation report. Photographs indAvideo
tapes ot the source may be helpful in that they
often improve the "show" quality of a case should

it reach court.
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If defendants include corporate officers,
discuss tacts indicating participation ot the
corporate officers in the activities resulting
in the violations.
b. State of incorporation of defendant.

Include state of incorporation and the principal
place of Susiness.

c. Agent for service of process.

Include ﬁame, address and telephone number of agent
for service of process.

d. Defendant's legal counsel.

Include full name, address and telephone number
of legal counsel. It corporate counsel, so0 state,

e. JIdentity of other potential defendants.

It i1t is not immediately clear who should be
named defendants, discuss all potential defendants
including the state, anh their relation to other
potential defendants and to their potential liability
tor the violations that give rise to the reterral.
Cover all of the facts having a bearing on which
potential detendants shouid be namec and evaluate all
reasonable options.

6. Description of Violations:
a. Nature of violations.
Discuss the types of pollutants being discharged.

Also indicate the sources ot the pollutants, their
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nature, quantity or size, and the relation to the
statutory, regulatory or permit provisions violatéd.
Date and manner violations identitied.

Indicate earliest date when violation became known
to EPA and manner in which it was discovered (e.g.,
inspection, notice from state, etc.).

Identify dates and duration of violations, any mitigat-
ing actions by defendant to reduce or correct violations
and any recalcitrance. Include Table of Violations at
section 13 £.

Describe all EPA/State sitg inspections, sampling
and other investigative activities, the dates ot the.
activities and the conclusions drawn. Attach inspec-
tion reports under 13 g.

State present compliance status of the defendant:
in compliance, in violation, unknown.

Pending regulatory changes.

Identify pending regulatory changes which do or
may impact the entorcement action, e.g., requests tor
SIP revisions, variance applications, pending revisions
to NPDES permits, pending RCRA permit applications or
challenges to applicable regulations,

Environmental consequences (past, present and future).

Indicate briefly what environmental damage, if
measurable, has occurred in the past, is now happening

or will occur in the future if not abated. Include
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reasonable estimates of total damage to human health and
to the environment as a consequence ot the violations.

Although the seriousness of the violation is not
technically a requirement of proot in entorcement of
certain statutes, it is sometimes relevant to the
assessment Ot penalties and equjitable relief.

Consider the following factors in assessing the
seriousneés of the violation (a) the release ot toxics
or mutagens or carcinogens is more serious than the
release ot so-called conventional pollutants; (b) the
release of large quantities of pollutants is more
signiticant thanAtne release ot small guantities; (c)
bioaccumulative wastes posing loﬁg-term thregts are
more serious than biodegradable wastes; (d) the release
of pollutants in an area not attaining primary ambient
air quality standards is more significant than the '
release in an area not meeting secondary standards;

(e) the release ot pollutants which directly and demon-
strably affect health or the environment is more serious
than those which have no direct or obvious etfect;

(f) ongoing present violations which the government
seeks to stop are more significant than episodic viola-
tions which have ceased, and (g) a violation which
undermines the ability ot the Agency to make sound
regulatory judgments (e.g., the submission of fraudulent
toxicity data in support of a pestiéide registration)

is more serious than a single instance of false reporting.
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7. Eﬁforcement Bistory of Defendant and Pre~-referral Negotiations§
Attach copies of relevent documents referenced below,
if available, under section 13 g.
a. Recent contacts with defendant by EPA/Reqion and
actions taken including administrative actions.

Indicate recent contacts and enforcement actions
taken by EPA/Reqion, e.g., letters, oral communications,
administrativé requests/orders, etc. Include recent
actions in all media and under all statutes. Include
any related or pending administrative enforcement
proceedings e.q., (CAA §120, TSCA §16(a), RCRA §3008,
FIFRA §§13 or 14(a), and MPRSA §105(a) proceeding).

State defendant's responses.

Also indicate recent contacts by/with permits and
qgrants staff, if any. With regard to grants, indicate
likelihood source will obtain grant, compliance schedule
associated with proposed grants, relationship of grants
to financial capability and any problems in grant his-
tory that may affect injunctive relief or penalties.

b. Pre-referral negotiations.

Include a brief summary of all attempts at negotiating
a settlement prior to referral of the case, including
attempts by state. Fully describe attempts at compromise
and why process failed. Consider use of Alternative
NDispute Resolution (third party neutrals) as method of

resolving case.
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c. Contacts with defendant by state, local agencies and
citizens, and actions taken.

Include recent contacts or actions taken or antici-
pated by state, local agencies and citizens. 1In par-
ticular discuss history of state involvement including
any staﬁe civil or criminal enforcement actions taken
or pending, if state met timely and appropriate criteria,
and it stateiﬁnticipates additional entorcement actions.

d. Prior enforcement history of defendant, {f available
and practical.

This item relates to all prior actions and results
other than those noted above taken by any governmental
entity against the violator. (Includé citizens' suits
or notices ot intent to file.) In some cases compilation
of this history will be impractical. If so, include
only the most recent or most signiticant actions taken
under any environmental statute.

8. 1Injunctive Relief:
a. Steps to be taken by defendant to achieve compliance.
Incdicate in general terms what attirmative relief
should be reguested. Consider use of an environmental
audit (compliance and managément) as an element ot the
remedy. If a series of acts are regquired, so state.
Also include basic but not elaborate technical informa-

tion, if available, to suppbrt the proposed remedy.
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Specify technology which will meet regulatory require-
ments, and indicate the time requirements tor a schedule
of compliance which considers time necessary for design,
contracting, construction and start-up. (This is not
inconsistent with EPA policy of not prescribing specific
compliance tecnnologies. This information may be neces-
sary in court to illustrate what remedy will bring the
source into compliance and/or to demonstrate tegnnical
feasibility if contested by the defendqnt.) If no

known technology can assure complianéb,~deBC?ibé:wpat”‘-@

in particular EPA expects the source to do, including

plant closure where applicable. Indicate if another

source has adopted the recommended control technology.

5. Feasible alternatives.

Describe alternative remedies if apptopriaté and
d;scuss why the primary remedy and/or sanction was
selected. Consider "studies”™ by defendant as a remedy
where a preci;e course ot action cannot be detined at
time of referral.

c. Cost and technology considerations.

Indicate cost of compliance of the remedy.  Base
these costs on the Region's best estimates. Indicate
technological feasibility problems. |

Penalties:
a. Proposed civil penalty and legal authority.
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1) Bottom line and opening negotiation figure.

Include two figures here (1) the proposed bottom
line or the amount for which EPA will agree to settle.
Calculate this figure by use of the appropriate
medium-specific penalty policy (see section b. below.),
and (2) the proposed figure with which EPA will open
any negotiations or settlement talks. This second
fiqure will be higher than the bottom line figure
but will be related to it.

2) Statutory maximum amount.

Include amount, how calculated and legal author-

ity for the statutory maximum amount.
Penalty analysiq/calculation.

Include here a brief summary of the penalty analysis
and calculation, including a specific estimate (based on
BEN) of economic benefit of non-compliance. Attach the
actual detailed analysis and calculations using the
appropriate medium-gpecific penalty policy under sec-
tion 13 j.

Present financial condition of defendant.

Indicate known financial condition of defendant,
ability to pay pénalties and meet other objectives of
litigation and source of information. ABEL, a computer
model that evaluates a defendant's financial ability to
comply and pay penalties, may be of assistance here.

The model will be available in the spring of 1986.

Include necessary bonding reguirements and reasons
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therefor, if applicable. 1If there is a question as to
detendant's tinancial capability, include Dun and
Bradstreet report, ABEL computer printouts, SEC Form
10K and Annual Report, if obtainable, under section 13 m.
10. Major Issues: ' '
a. 1Issues of national or precedential significance.

Indicate it reterral is case ot tirst impression or

has other legal, national or precedential significance.
b. Bankruptcy Petitions.

Describe the status of bankruptcy petition, if any,
including (1) whether Chapter 7, 11 or 13, (2) whether
reorganization plan filed, and (3) bar .date for proof
of claim.;

11. Significance of Referral:
Q. Primary justification tor referral,

If a case does not present obvious "serious® health
ettects or environmental harm, but is compelling for
some other reason, e.g., deterrence of continued,
blatant violations ot the law, this should be indicated.
A defendant with a history of violations is usually more
worthy of attention than a first time offender.

b. Program strategy.

Indicate if the case is part of the national pro-~
gram's stated strategy and briety show how it tits
into that strategy. 1Indicate if violator is in SNC.

c. Agency priority.
Indicate briefly if the violator is of a class listed

in the prc¢..- am strategy for priority monitﬂring,'and iz
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the violation is of a class listed in the strategy for
priority case action in fiscal year operating guidance.

d. Prograﬁ initiatives outside of stated strategy.

Indicate briefly the initiative such as (1) enforcing
a new or existing provision, regulation or statute for
the first time, (2) actions against municipalities tor
pretreatment violations, (3) targeting a geographic area
or 1nduqtry[96r (4) “batch or cluster” cases against one
type of industry or violator.

e. Relation ot reterral to previous or concurrent cases or
actions.

Indicate briefly if this case relates to any concur-
rent or previous case or action (administrative or
judicial) brought by the Agency or by a state.

It there is or has been a state or tederal criminal
proceeding pending against the defendant involving the
same or a related matter, indicate the nature ot the
proceeding, its relationship to this case, and state
reasons tor a parallel civil proceeding.

If this referral involves overfiling of a state
enforcement action, indicate this qnd state reasons
for overfiling.

12. Litigation Strategy:
a. Settlement potential/plan for settlement.
1) Indicate it there is a realistic potential for

settlement, and if so, what that settlement plan
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is. 1Include present contacts with defendant by

EPA, DOJ or the U.S. Attorney's ottice.

2) Present negotiating posture and comparison of

this posture with "bottom-line" settlement

figure from section 9 a.

Need for interrogatories and requests for admissions.

Indicate need for interrogatories and/or requests
tor admissions. Include potential names and addresses,
if avajlable.

Potential for summary judgment.

Indicate it case has potential for summary judgment,
and if so, briefly describe why, and how case can be
prepared for tiling.' Include draft motion with support-
ing memorandum and affidavits, {if possible. Attach
under section 13 e.

Need for preliminary injunction.

‘Emphasize urgency and reasons tor requesting prelim-
inary injunction and time frame, if applicable.
Identity of potential witnesses.

1) Government's case
Indicate witnesses and witness needs both as
to liability and remedy.
Identify all lay witnesses and any already

known expert witnesses by name, address, place of

employment and business phone. 1Include substance

Ot anticipated/actual testimony ancd 1t statements
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are attached or are on file. For expert witnesses
include (1) tield ot expertise and qualitications,
(2) past cases where retained, (3) if under EPA
contract, and (4) if not under EPA contract, which
office/contract will be avajlable to retain the
expert.

Indicate whether any further investigation is
necessary to identify lay witnesses. Indicate any
additional expert witnesses needed beyond those
aiready known by area ot expertise and testimony
needed and state which office/contract will be
available to retain the experts. In particular,
indicate if expert witnesses will be necessary to
analyze and/or testity in regard to environmental
consequences, technological remedy development or
tinancial capability.

Defendant's case.

Identify all lay or expert defense witnesses
anticipated, including their employment addresses,

expertise and likely content of testimony.

Elements ot proot and evidence and need for aaaitional

evidentiary support.

1)

2)

List the necessary elements of proof to establish
the violation under each statute/section involved.
Present a detailed, objective, factual analysis

of the strength or weakness ot all available real,
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documentary and testimonial evidence corresponding
to each necessary element Ot proot sgt torth 1in the
above list. New or stale evidence is‘relevant, as
is the dependability ot testing technigques and legal
status of test methods. Therefore, spell out any
assumptions made as to the guality ot this evidence.
Identify missing facts and holes in data.

3) 1Identify and indicate location ot all real evidence.
ldentify all documentary evidence, and if possible,
attach (or state location of) each item ot documen-
tary evidence under section 13 g. Include a 113;
ot all ongoing and planned evidence gathering eftortsy
e.g., ongoing DMR analysis, new stack tests, CEM data,
or RCRA inférmation reguest for further inspection.

4) If evidence will be obtained at a later date, state
how and when.

§5) 1f evidence is to be made available by discovery,
suggest discovery plan. Indicate (1) type of
evidence to be developed, (2) person or organization
currently in possession ot evidence, and (3) draft
of initial discovery to be used. 1Identify areas
where swift action on discovery is needed.. To
preserve testimony or records attach initial draft
discovery documents under section 13 c.

g. Anticipated defenses (legal and equitable) and govern-

ment responses.



-16-

1) 1Indicate all actual or anticipated legal and
equitable defenses favorable to the defendant, and
briefly set forth the government's response thereto.
For defenses such as governmental estoppel, laches
or attirmative detenses based on Rule 12 ot the
Federal Rﬁles of Civil Procedure, EPA need only
identity the detense and the underlying tacts and
merits. Tﬁe DOJ attorneys will usually be familiar
with the legal issues. On the other hand, EPA
attorneys are usually more familiar with defenses
based on Agency statutes, regulations and policies,
or Agency involvement in matters central to the
case. For these detenses the Region should not
only identify the defenses and underlying facts,
but fully discuss their legal bases and merits.

2) 1Include all technical data and test results
favorable to the violator both as to prima tacie
case and defenses. Indicate any relevant or
mitigating tactors that may bear adversely on the
government's contentions. Reference defense
witnesses under section 12 e. 2.

h. Resource commitments.
Describe estimated case budget; indicate what
resource commitments both budgetary and personnel will

be required and if the Region is prepared to provide
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them. 1If not, state where they will be obtained. 1In-
clude here costs tor experts and additionai testing.

New evidence.

Update all new evidence and information and forward
it to Beadquarters, DOJ and/or the U.S. Attorney, as it

becomes available.

Attachments, where applicable:

b.

Index to attachments.

List attachments and use tabs if possible for
ease ot reterence.
Draft complaint.

Include draft complaint. Headquarters and DOJ
consider the complaint a usetul document, although at
a later date the complaint may change.

Dratt discovery.

If discovery is needed, include initial interroga-
tories and request for production, etc., as appropriate
or knowﬁ.

Dratt consent decree.

Unless the case {s straightforward, minor or
negotiations have reached a productive stage, inclusion
of a draft consent decree at this point in the case
development would not be practical or advisable. If

attached, indicate the stipulated penalties.
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Draft motions.

Inclusion of draft motions depends somewhat on the
urgency, complexity and litigation strategy ot the
case. Include when necessary and appropriate.

Table of Violations.

The Table of Violations should specify dates for
each alleged violation, and tor each, the statutory/
regulatory provisions involved.

Document;tion of violations.

Include here documentation of violations and

enforcement history of detendant referenced in section

7. Include copies of inspection reports. Also include

here documentary evidence reterenced under section 12
£. 3.
Pérmits and contracts.

Include copies of all applicable permits and con-
tracts.
Significant correspondence between EPA, defendant
and/or state.

Attach all correspondence relative to the viola-
tion/case.
Penalty analysis/calculation; BEN printout.

This attachment is a detailed analysis ot the brief

summary in 9 b. above. Indicate the proposed bottom
line settlement figure (based on the appropriate

penalty p~licy) and an opening negotiation position.
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The settlement figure should briefly discuss how the
bottom line figure was determined, parti;ularly in
regard to any economic benetit contained in this figure.
The proposed opening negotiating position should con-
tain a briet statement why that particular figure is
appropriate. Attach BEN printout.
Diagram of facility.

Include any official or unofficial diagram of the
tacility, or the actual vorkings (drawings) ot the
violation. Any diagram, if not mféleading or factually
incorrect, will be useful. The diagram need not be to
scale or one made by a professional artist or draftsman..
State if video tapes were made and where located.

Case Plan.

Attach a case plan here if prepared by the Region.
Dun and Bradstreet report; SEC Form 10K; Annual Report;
Papers relating to corporate status from Secretary of
State's ottice; ABEL printouts and legal description
of property, as necessary and if obtainable.

Other relevant information.

This is a catch-all category and includes all
other relevent documents, technical data and informataion,
etc., vhich may aid the AECs, DOJ and the U.S. Attorney
in preparation and prosecution of the case. Please list
in the Index toAAttachments all such documents included

here.,
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REVISER’S NOTE
General Operating Procedures for the Civil Enforcement Program
(RF.1-4)

There have been many changes in the structure and function
of the Agency’s enforcement program since the Agency issued this
memorandum. While the approaéh stated in this doéument is still
valid in many areas, it must be read in conjunction with more
current descriptions of the structure and funcﬁion of the

enforcement program.
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LESAL AND ENPONCEMERT COURIRE)

MENMORANDUM .

RUBJECT: General Operating Procedures for the
Civil Enforcement Program

FROM: Robert M. Perry oLt . Q—r
Associate Administrator for L¥gal and Enforcement
Counsel and General Counsel

TO: Associate Administrator for
Policy and Resource Management
Assistant Administrators
Regional Administrators
Staff Office Directors

1. Introduction

This memorandum provides general guidance regarding EPA's
enforcement process, consistent with new Regional and Headquarters -
structures. The memorandum describes the respective roles and
relationships of the various EPA offices which participate in
enforcement activities.

1 greatly appreciate tae contribu.ions which you and yovr
respective staffs have made in participating in the 4  :lopment
of this general guidance. This guidance has reached the point
at which it has received the consensus support of all affected
Agency offices on virtually all matters which it addresses.
More detailed guidance on operating procedures for eac’ media-
specific program will be forthcoming from the responsic.e
Assistant Administrators and myself.

The guidance contained in this document on responsibilities
and vcrkirg relationships of all offices involved in the enforce-
ment process (vhich includes both enforcement compliance activities
and enforcement legal activities) has received a strong endorsement
from the Adninistrator. The prescribed procedures provide explicit
guidance for implementing the Administrator's general policies on
these matters ané are consistent with

= The Administrator's June 12, 1981 announcement of a new
Headguarters structure;
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- The Administrator's September 15, 1981 memorandum regarding
8 new regional organization structure;

- My May 7, 1982 memorandum regarding the reorganization
of the Offices of Regional Counsel;

= The June, 1977 Memorandum of Understanding between the
Department of Justice and EPA.

The operating procedures gpecified in this document are
designed to help accomplish the following objectives of the
Regional reorganizations stated in the Administrator's September
15, 1981 memorandum: /7

"Reorganization Objectives. Regional organization
decisions include consideration of the following objectives:

- Clarifying accountability for regional programs.

- Facilitating communication links between related
Headquarters and regional components.,

= Improving regional policy and management
decision-making.

- Placing functions in organizations where they‘can
best be integrated with related activities.

- Favoring fewer and larger organizations to avoid
subsequent further consolidation and reorganization
in a time of declining resources.

"« ¢« ¢« o+ Major features of the authorized organization
include the following:

*l. Enforcement functions of permit issuance and related
compliance monitoring are assigned to the appropriate program
divisions. This includes issuance of notices of violation and
administrative orders, after consulting with the Office of
Regional Counsel. (Permit coordination functions and place-
ment are optional.) ‘

®*2. Legal work associated with enforcement litigation and
current Regional Counsel functions will be performed in newly
structured and expanded Offices of Regional Counsel reporting
to the [Associate Administrator for Legal and Enforcement
Counsel and] General Counsel with the following provisions:

*a. Regional Counsels will provide the Regional
Administrator(s] with legal advice and assistance for all
program areas in an attorney client relationship.
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*b. The Regional Administrator will continue to
initiate enforcement actions. These actions will be based
upon guidance from the [Associate Administrator for Legal
and Enforcement Counsel and General Counsel, through]
the Enforcement Counsel . . . . and with legal concurrence
of the Regional Counsel. 1/

*c. As in the past the Regional Administrators
will participate in and concur with the [Associate Adminis-
trator for Legal and Enforcement Counsel and) General Counsel
in selections, promotjons, awards and disciplinary actions
for Regional Counsels. Regional Administrators will be a
party to performance agreements for and will participate in
the performance ratings of Regional Counsels by the [Associate
Administrator for Legal and Enforcement Counsel and] General
. Counsel.

*d. The Regional Administrator will also continue
to manage the resources of the 0ffice of Regional Counsel and
will provide certain administrative support such as space .
allocations, processing of personnel actions, and the management
of travel and training accounts.®

1/ Note that the Regional Counsel's formal concurrence
responsibility for enforcement actions as referenced in paragraph
2(b) (when read in conjunction with paragraph 1 of this excerpt)
arises at the point at which the Regional Administrator is prepared
to initiate a case referral by forwarding a case to the Office

of Legal and Enforcement Counsel for subsequent referral to the
Department of Justice. For further specifics on these procedures,
please see Section IX below. Note alsc *hat enforcement actions
(i.e. actions responding to specific instances of detected
violations), and enforcement activities generally, also should

be consistent with relevant guidance from Headquarters program
offices. '
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The guidance in this memorandum on the enforcement process
applies to the internal Agency working relationships and
processes involved in identifying and resolving violations
using informal, administrative and judicial enforcement
activities. It does not apply in any respect to the development
ard referral of criminal cases, which is being addressed in
a separate memo on general operating procedures for the criminal
enforcement program. Moreover, any existing program-specific
guidance on enforcement operating procedures remains in
effect until it can be expressly superseded by new guidance.
which is consistent with the policies and procedures articulated
in this document. . v

Il. Enforcement Objectivgs

This guidance prescribes operating procedures which the
the Adminstrator has endorsed as vital to assist EPA in
discharging its responsibility to administer a strong,
aggressive, and fair enforcement program. The procedures
described here also are designed to achieve the following
enforcement objectives along with the general objectives
associated with the Regional reorganizations:

- Establishing an enforcement program which deters unlawful
conduct and advances the regulatory policies of EPA through
use of all available enforcement means.

- Maintaining a credible enforcement program which encourages
prompt, voluntary compliance, b.. l‘eals firmly with :
significant violations which cannot be resolve? -ocoperatively
and includes the use of litigation where appropriate.

- Directing all enforcement a::ivities towards the achievement
of maximum environmental benefits.

In order to help achieve these objectives. these procedures
emphasize:

- Cartinuing close and cooperative relationships
among the Office of Legal and Enforcement Counsel
(NLEC), which includes the Regional Counsel offices,
the Department of Justice (DOJ), and all EPA program
offices with enforcement responsibilities.



-1

- Working closely with States as partners in the enforcement
process. 2/

III. Roles and Relationships

EPA's enforcement program is intended to induce regulated
parties to meet environmental requirements and to rectify instances
of noncompliance. In order to accomplish these goals, EPA's
enforcement effort includes both compliance-oriented activities
and legal-oriented activities. The compliance activities are
primarily the responsibility of EPA's program offices, while the
legal activities are primarily chérged to OLEC (including the
Offices of Regional Counsel).

Wnile there are certain enforcement activities in which lead
responsibility is clear, there are other EPA activities which
include both compliance and legal elements. Moreover, different
activities for which a given office has lead responsibility can call
for varying degrees of involvement with other EPA offices. It is
crucial to the success of the Agency's enforcement program that
. OLEC and the program offices work closely together in developing
polxcxes. establishing coordination procedures and implementing
actions in areas where both elements are present. Similarly, it
is important that both OLEC and the program offices dilxqently
coordinate activities in their respective areas of primary responsi-
bility to ensure that EPA appropriately focuses all phases of its
enforcement program on achieving common objectives.

In the area of enforcement policy development, Assistant
Administrators have the lead in developing policies governing
compliance activities, while the Adminstrator has assigned me to
take the lead in developing policies governing legal matters.
OLEC and the Assistant Administrators are responsible for working
together in developing enforcement policy regardless of who has
the lead, and should jointly issue those pclicies which significantly
involve both of their respective areas of primary responsibility.
The Administrator has decided that 1 shall be responsible for
ensuring that all enforcement policies which EPA develops are
capable of being applied effectively and are consistent with the
goals of the Administrator under Federal law. The Associate
Administrator for Policy and Resource Management is responsible
for overseeing the ‘crmulation of all Agency policy.

2/ For a more specific discussion on coordinating enforcement
activity with States, see Section III(H) below.
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Program offices in Headquarters and the Regions are responsible
for identifying and establishing priorities for handling instances
of noncompliance within their respective areas of authority,
evaluating the technical sufficiency of actions designed to remedy
violations, identifying for formal action those cases which cannot
be resolved less formally, and providing the technical support
necessary for developing cases and conducting litigation.

OLEC (including the Offices of Regional Counsel) serves
EPA's respective program offices in enforcement matters in an
attorney-client relationship. This means that OLEC is respon-
sible as legal counsel for providing client program offices with
support for informal and formal administrative resolution of
violations, for the conduct of litigation (which includes
identifying evidence needed to support litigation), for interpreting
statutes, regulations and other legal precedent covering EPA's
activities, and for advising program managers on the legal
implications of alternative courses of action.

Close cooperation among all parties (including DOJ) during
the case development process is critical to a successful and
legally supportable enforcement program. Early and frequent
consultation of Regional Counsels by the Regional programs is
vital in case identification and development. Moreover, a close
working relationship with program or technical staff is vital
to the Regional Counsels to ensure that the Regional Counsels
can serve the clients' interests.

Regional Counsels are responsible for consulting with
the Associate Administrator for Legal and Enforcement Counsel and
General Counsel, through the Enforcement Counsel, and with
DOJ, where appropriate, to ensure that unresolved legal issues
do not subsequently become impediments to litigation. Similarly,
Regional Administrators are responsible for consulting early
with Assistant Administrators on program policy matters to resclve
expeditiously any issues that may cause problems in developing a
case for litigation. Representatives of EPA and DOJ offices
with enforcement responsibilities will work as a case development
team on a particular matter to coordinate their efforts and to
minimize or eliminate all problems prior to the Regional Counsel's
concurrence in a civil referral.

Finally, OLEC will develop management procedures to ensure
that Enforcement Counsel and General Counsel attorneys work
closely together to identify and resolve expeditiously any legal
issues pertaining to enforcement matters, and thus enable EPA to
speak with one legal voice.
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The follow;ng synopsis of roles and relationships state in
more detail the respective organizational responsibilities regarding
enforcement matters:

A. Regional Administrators. The Administrator's September
15, 1981 memorancum makes clear that Regional Administrators
have responsibility (consistent, as explained in Section IV
below, with applicable delegations of authority and concurrence
requirements) for enforcement compliance functions such as
issuing permits, monitoring compliance, collecting compliance
information according to Headgquarters' guidance, and issuing
notices of violation and administrative orders., They are also
responsible for initiating enforcement legal actions arising out
of these functions. 1In executing these functions, the Regional
Admin{strator's responsibilities include building relationships
with State compliance programs, identifying violations of Federal
environmental laws, resolving those violations in a timely fashion
and a cooperative manner whenever possible, handling administrative
enforcement actiorc and referring cases to Headquarter:c J.en
judicial action is necessary. Because the Regional Acm.nistrators
are primarily responsible and accountadle for the successful
operation of Regional enforcement programs, they are the principal
clients in enforcement matters, ,

Notices of violation, administrative orders, admimistrative -
civil penalty complaints, and many intermediate decisions are
actions with legal conseguences, Since the Regional Administrators
must bear the responsibility for the legal sufficiency of their
actions, they should consult with their respective Offices of
Regional Counsel prior to taking these actions, as indicated in
the Administrator's September 15, 1981 memorandum. In addition,
because the Regional Administrators also are responsible for the
technical sufficiercy of their actions, they are further responsible
for budgeting and supplying the necessary technical resources
and support, or otherwise arranging for that support (e.g., from
a Headquarters program office or the National Enforcement
Investigation Center), to permit the Agency to develop and pursue
enforcement actions, including litigation where appropriate.

The Regional Administrators are also responsible for 'obtaining
adequate Regional Counsel participation in preparing a case
{including final formal concurrence of the Regional Counsel)
prior to forwarding the case to Headquarters for formal referral
to DOJ.
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The Regional Administrators will be responsible for
ensuring that they follow all policy directives from an Assistant
Administrator. The Regional Administrators must ensure early in
the case development process that proposed enforcement actions
in response to specific instances of noncompliance are consistent
with national program policy directives established by the respon-
sible Assistant Administrator(s), and that Assistant Administrators
have the opportunity to participate in and review case development
activity, The Regional Administrators also must ensure that
they satisfy any national program review or concurrence require-
ments, consistent with Section IV below. OLEC normally will not
take responsibility for those program concurrences or reviews,
although staff attorneys will be available to assist throughout
the review process. e

Regional Administrators also are responsible for following
up on enforcement actions (including litigation) to ensure that
violations remain corrected and that regulated parties are complying
with the requirements which those enforcement actions impose.

B. The Assistant Administrators. As the national program
managers, the Assistant Administrators are responsible for
establishing enforcement compliance priorities, providing overall
direction to and developing accountability measures for their
respective Regional enforcement compliance programs, keeping
compliance statistics (based on input as necessary from Regional
offices), providing technical support (including appropriate
Headguarters technical support for litigation activity), providing
resources in Regional program budgets to support enforcement
activities, taking the lead role in preparing guidance and policy
decisions on enforcement compliance issues, and concurring as
necessary on enforcement actions at as early a stage in the case

development process as possible, 1In addition, Assistant Adminis-
trators may retain responsibility for issuing civil administratij:/)

complaints and other administrative orders in cases of first
impression, overriding national significance, or vioclations by
any entity in more than one region.

The Assistant Administrators are responsible for developing
and implementing program policies, and should rely on OLEC to
help them put enforceable, defensible programs in place. The
Assistant Administr=*c-s also are responsible for participating
with OLEC in handling enforcement legal issues and icr preparing
joint guidance for areas in which compliance and legal issues
overlap.
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OLEC acts as attorney to the Assistant Administrator and
the Headquarters program offices on enforcement matters. OLEC
attorneys are avajilable to consult with program staff during the
development of program regulations, policies and guidance in
order to ensure the legal sufficiency of decisions and documents
relating to enforcement matters.

C. OLEC: The Regional Counsel (Enforcement Functions). 1In
accordance with the Administrator's September 15, 1981 memorandum
and the May 7, 1982 memorandum regarding reorganization of the
Offices of Regional Counsel, the Regional Counsels are to provide
the Regional Administrators and Regional program managers with
legal advice and assistance for all program areas in the attorney-
client relationship.” Thus, for example, in enforcement matters
the Regional Counsels are available to assist the Regional program
managers in drafting or reviewing the terms and conditions of
permits, notices of violation, administrative orders, or adminis-
trative complaints (particularly where new or unigue matters
are involved). Because the Regional Administrators 3¢ Regional
program manage:rs are responsible for ensuring the 2rfo.ceability-
and defensibility of documents with legal effects, they should
not hesitate to seek to involve Regional Counsels in developing
these documents.

The Regional Counsels also provide assistance throughout the -
case development process, participate in litigation activities
under the EPA/DOJ Memorandum of Understanding, and formally
concur on civil referrals prior to signature by the Regional
Administrator., Regional Counsels' formal concurrence ensures
that any legal issues associated with the referral have been
addressed appropriately and that these referrals are consistent
with OLEC guidance. Regional Counsels also are available to
assist in negotiating enforcement matters and should be present
whenever outside parties are represented by counsel in those
negotiations.

Regional Counsel attorneys normally serve as lead Agency
counsel in handling specific enforcement actions, consistent with
the discussion of that concept in Section VII(B) of the May 7,
1982 memorandum on regional reorganization. As lead Agency attorney,
the Regional attorney is responsible for managing an enforcement
case for EPA and for coordinating case development and litigation
activity with DOJ as discussed in Section VIII below. The Regional
Counsels should establish practices to coordinate the participation
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©f DOJ and Headquarters Enforcement Counsel attorneys so as to
resolve any potentjal legal problems for litigation as early in
the case development process as possible. Regional Counsels

8180 provide legal representation for the Agency in administrative
hearings originating in the region, including NPDES evidentiary
hearings, and administrative appeals from those hearings.

Let me emphasize that in all these matters the Regional
Counsels must make every effort to ensure that they continue
to maintain the close working relationships with their counterparts
in the Regional program offices, and that they also maintain
Clear and open lines of communication.

D. OLEC: Enforcement Counsel Matters. Consistent with
attorney-client relationships, the Associate Administrator for
Legal and Enforcement Counsel and General Counsel provides,
through the Enforcement Counsel, legal advice regarding enforce-
ment matters to the Assistant Administrators to assist them in
verforming their programmatic functions, including advice on
enforcement activities for which Headquarters program offices
are responsible. The Associate Administrator for Legal and En-
forcement Counsel and General Counsel, through the Enforcement
Counsel, also develops legal enforcement policies and guidance;
confers, where appropriate, with DOJ on the potential impact of
enforcement policy on litigation; and cooperates with the Assis-
tant Administrators in the development of enforcement policies
which involve both enforcement compliance and enforcement legal
activities. :

The Enforcement Counsel checks both cases forwarded from
the Regions for referral to DOJ and consent decrees prior to
submitting them for approval to the Associate Administrator for
Legal and Enforcement Counsel and General Counsel to ensure that
they are complete and that they identify and properly address
all precedential or nationally significant questions. (See
Section X below.) Enforcement Counsel attorneys may be assigned
a more active role in case development or litigation-related
activities in a limited number of actions involving precedential
or overriding nationally signifjcant issues as described in
Section VII(B) in the May 7, 1982 OLEC memorandum on regional
reorganization. Otherwise, Regional Counsel attorneys will
assume the Agency lead, and Enforcement Counsel attorneys will
function in a supporting role by keeping apprised of the issues
from the start of the case development process as OLEC's Headquar-
ters representatives and by coordinating legal activity and the
contribution of case information to the case development effort
from Headquarters and the Regions.
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The National Enforcement Investigation Center (NEIC), which
reports to the Enforcement Counsel, is a national technical resource
with special expertise in matters asociated with investigations,
case development, litigation support, and evidence. - The Regional
Administrators and Assistant Administrators, in support of enforce~
ment compliance and case development activities, may draw upon
the NEIC's resources as they deem necessary, consistent with
priorities which OLEC establishes regarding NEIC's avajilability.
Regional and Assistant Administrators should give closest
consideration to involving NEIC in cases which have precedential
implications, national ciqnzficance, or are multi-Regional in
nature, as opposed to cases which ‘involve more routine matters.

E. OLEC: General Counsel Matters. Within the Agency,
the Associate Administrator for Legal and Enforcement Counsel
and General Counsel, through the Deputy General Counsel, will
continue to be responsible for interpreting statutes and regula-
tions, reviewing proposed policy for consistency with national
law, providing national legal interpretations, and assisting in
resolving legal issues which arise in connection with policies
and regulations, in order to assure that the Agency speaks with
one legal voice. Consistent with present practices and existing
guidance, the Associate AUdministrator for Legal and Enforcement
Counsel and General Counsel will manage, through the Deputy
General Counsel, all matters resulting from judicial appeals
(with either General Counsel attorneys or Regional attorneys
acting as lead Agency counsel, depending on the nature of the
matter). The Regional Counsels will manage the Agency's legal
role in hearings and administrative appeals of actions origina-
ting in the Regions, including proceedings relating to permits
and administrative civil penalty actions.

F. The Department of Justice and the U.S. Attorneys' Offices.
The Agency's working relationship with the Department of —Justice
and the U.S. Attorneys continues to be governed by the June 1977
Memorandum of Understanding. DOJ's and the U.S. Attorneys'
primary roles will normally be that of conducting judicial enforce-
ment matters and participating in case development activities as
described in Section VIII below. OLEC's Headquarters and Regional
components are expected to use their best efforts to ensure that
they maintain constructive working relaticnships with DOJ in
these areas.

G. Policy Coordination. As indicated above, the Assistant
Administrators and I should work closely together during the
formulation of all policies which affect enforcement to make
sure that the Agency conducts its enforcement activity in a
credible and legally supportable manner. The Administrator has
affirmed my responsibility to take the lead in coordinating




work on establishing systematic procedures for developing and
tracking Agency enforcement policy. As part of this effort, 1I
am planning to propose the joint development with each of the
Assistant Administrators of a comprehensive set of enforcement
operating procedures for each program, in order to provide
consistent guidance for all stages of the case development
process. Program guidance which is currently in effect remains
operative except to the extent it is inconsistent with the
operating procedures prescribed in this document and {s not
superseded by future guidance.

As policy or guidance documents affecting Regional enforce-
ment programs are developed, Regional offjices should be consulted
or otherwise receive an opportunity to be involved at an early
St23c ¢ make sure that the final guidance documents can be
implemented effectively.

H., Coordination with States, Coordination with States is
normally the responsibility of the Regional Administrator, subject
to national guidance. Because this responsibility encompasses
many areas in addition to enforcement, this memorandum does not
cover general issues associated with the Region-State relationship.

Or. ernforcement matters, however, Regional Administrators
should maintain close working relationships with appropriate
State program officials. As part of enforcement planning activities
independent of the case development process, Regional offices (with
participation from Headquarters program offices and consistent
with national guidance) should consult with States to develop
general strategies for handling nonc~r:‘iance, for promoting
local resclution of noncompliance problems, and for facilitaiing - °
open lines of communication by

® Consulting on which enforz-Tent actions States should
manage and which Regional Offices should manage.

®* Agreeing on appropriate time frames and parameters for case
resolution.

® A~reeing on circumstances under which EPA may assume the
lcad on a case from the State,

® Coordinating activity on tracking the progress of enforcement
actions. =

* Following up on the application of agreed-upon strategies to
ensure their effectiveness.
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On legal matters specifically, the Office of Regional Counsel
should develop a close working relationship with State Attorneys
General and/or other appropriate legal authorities in each State
in order to support the Regional Administrator in coordinating
activity with that State. The Office of Regional Counsel {s also
avajilable to consult with the Regional program managers regarding
delegations, the legal sufficiency of State remedies, or other
legal aspects of State actions.

National environmental laws do assign major roles to the
States for administering pollution control programs. Those lavs
also place ultimate responsibilities for effective enforcement
on the Federal Government. The States’ respective abilities to
enforce environmental regquirements can vary according to the
aLatlutory authorities, personnel, or other resources avajilable
to them. It is the Administrator's policy to uphold the
environmental statutes which EPA administers, and the Regional
Administrators are responsible for complementing State efforts
with Federal action in order to achieve compliance with those
laws in a timely manner.

I. EPA's Accountabiljty System. EPA's accountability systen,
overseen by the Associate Administrator for Policy and Resource
Management, monitors the performance of the Agency's entire enforce- -
ment program, including both compliance and legal activities.

It is the Administrator's policy that pursuant to national program
direction from the Assistant Administrators, Regional Administrators
will establish specific measures of compliance and enforcement
performance for which they will be held accountable in the
accountabjlity system. As the Agency's "law firm", OLEC will be
similarly accountable for provid.ug consistent legal advice,
decisions and policies; for expediting all referra's; and for
reducing backlogs of cases which have already been filed or

referred to the Department of Justice.

1V. Delegations and Concurrence Requirements.

The Administrator has endorsed an initiative to streamline
the enforcement process through a high-priority review of both
existing delegations of authority and concurrence requirements
in.osed through those delegations or through other actions.
Each of the Assistant Administrators and OLEC should expeditiously
review all delegations and concurrence requirements relating to
enforcement activities in their respective areas of responsibility
to identify requirements which are unnecessary or inconsistent
with a streamlined approach to enforcement. Until the Administra-
tor has an opportunity to act on the recommendations resulting from



this review, existing delegations (with any conditions) remain
in effect and should be followed until appropriate changes are
approved to implement the guidance provided in this document.
The Assistant Administrators and I shall announce any changes
of specific enforcement concurrence reguirements in our respec-
tive areas of responsibility.

V. Reporting Requirements and OLEC Oversight

OLEC's Enforcement Counsel will keep to & minimum requests
for case development records and reports from Regional or
program offices. Enforcement Counsel staff will place priority
on direct access to files or tracking and reporting systems for
case information to minimize additional information collection
and reporting burdens. 1 expect the Regional Counsels to continue
to update the automated enforcement docket for cases which will
be or which already have been referred from the Regional offices,
and to provide periodic updates on all cases as necessary.

Consistent with historical practices, Regional Counsels must
keep complete records of recommendations, decisions and documents
relating to the legal aspects of all cases, including cases which
are in early stages of development. This requirement .is intended
to ensure that an adeguate legal record exists for each case that
the Agency ultimately refers for judicial action and to facilitate
evaluations of Regional Counsels' performance on enforcement
matters. :

The Regional Counsel should work closely with the Regional
Administrator to assist the Regional Administrator in following
similar recordkeeping practices to ensure that maintained files
are legally sufficient.

VIi. Reviewing Compliance and Determining Responses.

The process of identifying violations and conducting Federal
compliance activities is the responsibility of the Regional
Administrator, consistent with national guidance and statutory
authorities and with applicable working agreements with States.
This process includes the following activities:
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- ldentifying noncomplying sources and potential enforcement
- ... .targets,

- Coordinating enforcement actions with States, as approp:iato.'

- Determining the appropriate Agency response to violations,
including:

* Requests for information (formal or informal).

® Informal discussions with the source,
7/

®* warning letters or notices of violation.

® Administrative orders or administrative civil penalty
complaints,

® Referrals to Readquarters tor.civil judicial action.

~ Participating in a client's role in settlement discussions
to resolve administrative or judicial proceedings.

Throughout the process, the Regional Counsel will act as
aticoney to the Regional program client., Since the Regional
Administrator must make decisions and take actions with legal
consequences, the Regjional Administrator should ensure that the
Regional Counsel {s consulted as appropriate throughout the process,
particularly with regard to the legal consequences of selecting
alternative enforcement tools. Attorneys are available to
ensure that all enforcement documents, especially administrative
orders and administrative civil penalty complaints, meet all
Agency legal requirements and are enforceable. Regional program
officers should avail themselves of Regional Counsel attorney
participation in discussions with an ocutside party who is represented
by counsel.

As the likelihood increases that judicial remedies will
become necessary to resolve a case, the importance of attorney
involvement also increases. This includes meaningful coordination
with DOJ attorneys at early stages of the case development process
~nneistent with the procedures specified in Section VIII below.
Rigorous standards of evidence and conduct will apply in any
adjudicative proceeding; thus, it is crucial that cases be built from
the cutset in a legally supportable way. This memorandum discusses
in more detail in subsequent sections the referral process and the
conduct of settlement negotiations.
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ViIi. Escalation

The Regional Administrator is responsible for the timeliness
of informal solutions to violations of environmental laws and
for initiating the case development process. This concept is
central to a credible enforcement program. The Regional
Administrator (subject to Headquarters program office guidance)
and OLEC share responsibility for achieving timely resolution of
cases once the case development process begins.

Responses to violations should be meticulously tracked within
each Region to make sure that each violation is responsibly resolved
as expeditiously as practicable. Time deadlines or goals should
be established within each Region as optimum response times; in
es~me areas, these deadlines or goals have already been established
in national guidance.

The Administrator has given strong general support to the
use of reasonable "deadline®” dates in conducting negotiations to
ensure that negotiations do not become a means for delay. 1In
any particular case, the Regional Administrator (in consultation
with the Regional Counsel) should always be prepared to escalate
to the next-most-serious response, when necessary, to avoid pro-
trazted. negotiations resulting in unreasonably delayed remedial
action. '

It remains the Administrator's policy to take formal enforce-
ment action when negotiations or other efforts fail. I shall
accept-~and the Administrator will encourage--well-documented
civil judicial referrals from Regional Administrators whenever,
in their judgement, such action is necessary to ensure continued
progress toward compliance, even though active negotiations
still may be underwvay.

ViiI. The Case Development Process

A group from OLEC (including Regional Counsel representatives)
has been conferring with DOJ for the purpose of, among other things,
formulating a process for developing cases for civil litigation.
This process involves periodic meetings in the Regions, at which
EPA attorneys and technical staff will meet with DOJ attorneys
(and invite Assistant U.S. Attorneys) to:
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-= discuss approaches to developing cases targeted as likely
candidates for litigation;

-- review appropriate ways to handle developments relating to
cases discussed at prior meetings;

== provide information on program enforcement issues and
priorities;

== refine procedures for handling enforcement actions qeﬁerally:
and '

-= form litigation teams and'Gssign case preparation and
responsidbilities. where the Region has identified matters
which require a litigation enforcement response.

.Once the Regional Administrator determines that a case has
a strong potential for referral, the Region will form a case
devellopment team consisting of the lead Agency attorney and
representatives from the Regional program staff and DOJ. 3/ The
goal of this team is to reach a resolution of the enforcement -
action, based on the technical support of the Regional Administrator,
through negotiated settlement or final judgement in litigation.

For each case, EPA will designate a lead Agency attorney.
As stated in the May 7, 1982 memorandum regarding reorganization
of the Office of Regional Counsel, the lead Agency attorney will
normally be a Regional attorney, but may be a Headquarters attorney
under some circumstances., Section VII(B) of that memorandum
provides a more detailed discussion of circumstances in which a
Headquarters attorney might be assigned the Agency lead (for
example, in cases of overriding national significance or {n some
cases in which the Agency is involved in enforcement and defensive
litigation). The lead Agency attorney will coordinate case
development activities with DOJ.

3/ Headquarters program and Enforcement Counsel staff may participate
more actively in the case development process if precedential or
nationally significant issues are involved, especially under newly
developing prograns.
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IX. The Referral Process

Consistent with the Administrator's September 15, 1981
memorandum, the Regional Administrator will initiate referrals
of enforcement cases in which settlement negotiations outside
the context of litigation either have been unsuccessful.or are
otherwise inappropriate due, e.g., to the need to halt the
violation quickly. The Regional Administrator initiates a
referral by forwarding a case to me with a recommendation to
refer that case to DOJ for litigation. The Regional Counsel's
formal concurrence shall ensure that the initiated referral is
legally sufficient and consistent ‘with naticnal guidance. Early
involvement by appropriate EPA and DOJ staff, through the case
development procedures articulated in Section VIII above, is
imputtant to the successful development of a judicial referral.
This early involvement will reduce the need for development and
review of documents in a formal referral package late in the
case developrent process. Regional Administrators are responsible
for supportin: this practice within their programs.:

As the f{nitiator of the referral, the Regional Administrator
is ultimately responsible for the completeness and gquality of the
development of the forwarded case. This includes conformance with
ali appiicable.- national guidance and policies established by OLEC
and by the appropriate program office.

Inasmuch as a case developed for referral can require the
drafting of important legal documents (e.g. complaint, consent
decree, memoranda on points of law), it 1s highly advisable that
the Regional Administrator assign the actual task of preparing
those documents in conjunction with DOJ to the lead Agency attorney
on the litigation team. A case developed for referral will rely
upon technical information and support from the Regional program
office and, where appropriate, from the Headquarters program
office. This method is likely to ensure the legal sufficiency
of the case when the Regional Administrator initiates the referral.
Every reguest for judicial action must have the formal concurrence
of the Regional Counsel before the Regional Administrator initiates
referral by forwarding the case to Headquarters.

To support a referral, the Regional Administrator must be
in a position to identify all technical assistance needed to
bring the case to successful completion. The act of forwarding
the case to Headquarters for referral constitutes the Regional
Administrator's commitment to ensure that this technical a§sistance
and technical support which may later be identified is available
when needed.



-19-

X. Headquarters Review of Case Development

vnder the June 1977 EPA/DOJ Memorandum of Understanding,
the Associate Adninistrator for Legal and Enforcement Counsel
is responsible for formally transmitting a civil referral to the
DOJ. 4/ Headquarters attorneys will conduct a limited final
legal review on my behalf of cases forwarded for referral from
the Regions primarily to ensure completeness, consistent applica-
tion of law and enforcement policy, and appropriate development
of legal precedent. For some cases {nvolving important precedent
or issues of overriding national significance, Headquarters
attorneys also may be assigned a more active role in the case
development process, /

Again, Regional Counsel lead attorneys must undertake
saTly consultation with Headquarters and DOJ attorneys through the
case development team format as cases are being prepared. 1In
this manner, case development teams can identify precedential
or nationally significant issues early and can reduce the likeli-
hood that DOJ or the U.S. Attorney will raise concerns late in
the referral process regarding the advisability of pursuing
civil litigatic... _

4/ The term "Assistant Administrator for Enforcement® in the
Memorandum was changed to “"Associate Administrator for Legal
and Enforcement Zounsel® by letter of the Administrator to the
Attorney General, in order to reflect the Agency's new organi-
zational structure.



_ Similarly, close coordination by the lead Agency attorney
with technical personnel in the Regional program office (who
in turn should work closely with the Headquarters program office)
and any NEIC participants is also essential in order to achieve
early agreement on appropriate remedies, schedules, and other
technical aspects of the case prior to referral. Headgquarters
program review of case development on behalf of Assistant
Administrators also will begin early in the process to identify
and resolve problems quickly and will focus on ensuring technical
completeness and appropriate application of program policy. 1In
this area as well, Headquarters program officlials may be assigned
8 more active role in cases involving important precedent, overrid-
ing national program significance, or activity in more than one
region. Headquarters program officials must ensure that they
perform their review function in a manner that avoids impeding
the expeditious referral of cases to DOJ once the Regional
Administrators have forwarded those cases to Headquarters.

XI. After EPA Refers a Case to DOJ

Following the referral of a case to DOJ, the lead Agency .
attorney on the case will be responsible for coordinating responses
to all reguests for supplemental information by the Department
or by the U.S. Attorney's Office. Program office staff will be
responsible for providing needed technical support. The lead
Agency attorney is responsible for keeping program officials and
other previously involved Agency attorneys apprised of case
developments after referrals. -

XI1I. Negotiations

The Regional Administrators will normally be responsible for
ensuring a sound technical and scientific basis for resolutions of
identified violations. Prior to EPA referring an enforcement case
to DOJ, the Regional Administrators normally will be responsible
for directing or conducting informal settlement negotiations (subject
to the program-specific guidance which will be forthcoming). The
Regional Counsel should be present at discussions in which outside
parties are represented by counsel. Once the case has been referred,
DOJ normally is responsible for managing settlement discussions,
with the active participation of Regional personnel, in the context
of an attorney-client relationship. Regional Counsels will make
avery effort to identify resources needed for negotiations
in close consultation with program managers.



The Administrator has affirmed that I urge OLEC staff at
Headquarters and in the Regions to caution their "client" program
offices and others within the Agency about the sensitivity of
contacts with persons or firms that are involved in cases
referred to DOJ for £iling. There are many matters unrelated
to a specific enforcement action--e.g., processing of grants,
development of rules--in which a party may be interested and
vhich may be discussed without counsel present. Care should be
taken, however, to determine the purpose(s) for which meetings
are sought by defendants and potential defendants so that appro-
priate arrangements can be made. ,LIf matters related to a pending
case are raised by such persons during the course of a meeting
arranged for other purposes, any discussion of the case should
be interrupted and continued only after consultation with an
Agency attorney assigned to the case.

XI111. Enforcing Consent Decrees and Final Orders

. Following the entry of a consent decree or final order,
compliance assessment is the responsibility of the Regional
Administrator, in the same way that the Regional Administrator
assesses compliance with statutory or regulatory requirements.

In the event that a source violates a consent decree or order,
a motion for contempt or modification of the decree may be appro-
priate. The decision to file for contempt or to negotiate a
modification will normally be the Regional Administrator's,
based upon the advice of the Regional Counsel and subject to
national guidance issued by the responsible Assistant Administrator
or OLEC. Since the violation would concern a filed case and a
consent decree modification would involve a court order, DOJ and
the U.S. Attorney's Office should be given the opportunity to
take part in any of those discussions. Negotiations with affected
parties should be conducted in the manner described previously
in this document (with an opportunity for Assistant Administrator
participation). All modifications to consent decrees must be
approved in the same manner as the original consent decreess.

XIV. Appeals

General €ounsel attorneys serve as the Agency's principal
defense lawyérs and are responsible for any matter before Courts of
\ppeals, including appeals of decisions relating to enforcement
actions. In such cases, the lead General Counsel attorney will
continue to be determined in accordance with a memorandum of
December 14, 1979 on the subject from the Deputy General Counsel.
The lead Agency attorney on the appeal will be responsible for
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working closely with the lead Agency attorney appointed to the
original enforcement case, as well as the appropriate Regional and
Headquarters program office personnel. The lead Agency attorney
originally appointed to an administrative enforcement action
which i{s subsequently appealed normally will serve as co-counsel
with the General Counsel attorney in the Court of Appeals.

"With regard to hearings before an administrative law judge
or appeals of administrative actions to thc Administrator, the
Regional Counsel will normally provide legal representation for the
Agency on matters arising in the Regions, including permit conditions
and administrative civil penalty decisions. However, in accordance
with the OLEC memorandum of May 7, 1982, on regional reorganization,
vhen issues of overriding national significance exist, or when
Headguarters initiates the administrative action, the lead may be
assigned to a Headquarters attorney, upon the agreement of the
Regional Counsel and the appropriate supervisor in the Enforcement
Counsel's office.

XV, Communications/Press Relations

Throughout the enforcement process, the Regional Administrator
is responsible for ensuring that the appropriate information
flows openly and smoothly to all parties with a legitimate interest
in the final ocutcome. Once a matter is referred to DOJ, however,
all Agency personnel should exercise care in releasing any infor-
mation or statement, including press releases, in connection with
the matter without previocusly consulting DOJ. The lead Agency
attorney is responsible for the smooth and complete flow of
information to supporting attorneys wi-hin the Agency and in DOJ.

The Regional Administrator and the Regional program managers
are responsible for communicatir~ with States, except if a State
is a party to a filed judicial aczion. 1In that case, the U.S.
Attorney and DOJ should participate in or be consulted about any
such communications.

Likewise, the Regional Administrator will normally be
responsible for handling any press inquiries or releases concerning
an enl.rcement action., The Regional Counsel is available to provide
legal advice on the handling of those matters. Upon occasion,
such inquiries or press releases may be handled best by the Enforce-
ment Counsel or the appropriate Assistant Administrator, but only
when all parties and the press office agree that this procedure is
the best course of action. For filed actions, DOJ or the U.S.
Attorney's office should be consulted before interacting with the .

press.
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In the event of inquiries from Congress, OLEC will work
. closely with the Regional Administrators, the appropriate
Assistant Administrator, and the Congressional Liaison Office
prior to releasing any information or making any public
statements. '

XVI. Reservation

The policy and procedures set forth herein, and internal
office procedures adopted pursuant hereto, are intended
solely for the guidance of government personnel. They are
not intended to, do not, and may not be relied upon to create
a right or benefit, substantive or procedural, enforceable
at law by a party to litigation with the United States
Environmental Protection Agency. The Agency reserves the
right to take any action alleged to be at variance with
these policies and procedures or not in compliance with
internal office procedures that may be adopted pursuant to
these materials.

XVII. Delegation of Authority

Through a memorandum issued as a cover to this document,

.the Admirnistrator is delegating to me the authority to construe,
interpret =r amend the guidance prescribed here. She similarly
has delega:z=2 to me the authority for issuing any follow-up
guidance for implementing the general operating procedures
prescribed here, unless the follow-up guidance is limited to
matters for which a single Assistant Administrator or Regional
Administrator is solely responsible. Of course, I shall work
closely with affected Assistant or Regional Administrators

in deciding how to exercise these delgated authorities, and

in appropriate cases shall issue national guidance jointly with
the relevant national program managers.

XVIII. Superseded Policy

These procedures supersede the policies and procedures issued
by the Enforcement Counsel on February 26, 1982, which are revoked
in their entirety.
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MEMORANDUM

SUBJSECT: Implementing Naticnally Managed or Coordinated
Enforcement Actions: Addendum to Pclicy Framework
for state/EPA Enfcrcement Agreements

. —
TROM: Alvin . alm Cﬁz;zw“— /4: 1::22522~

Deputy Administrator

TO: Assistant administratcrs
Regional Administratcrs
Regional Enforcement Ccntact

Steering Committee on the sua:e/Federal Eaforcemend

Relationship
Associate Administratcr for Regional QOperations

I am pleased to transmit tc ycu a ccpy of EZPA's policy
statement on Inp ementing Nationally Managed or Coordinated
Enforcemant Actions, a2s an addencdum to the aAgency's Policy
Framework £or State/EPA Enforcement Agreedents, issuec¢ cn

June 26, 1984.

The policy statement was developed at the reguest of
Ccurtney Price and myself by an OeCM wverk group Wwith repre-

-

sentatives from the Headguarters Program OSfices and Regions,

The draft policy statement was reviewedé hy the Steering
Committee on the State/Federal Enforcement Relaticnship.
This £inal policy statement raflects the Steering Commictee'
comments. .

I think this policy is an important acditicn to our
efforts to build both & more effective national enforcement
program and a strong working relationship with the States.
Cocrdinated case preparation will have an ircreasingly

S

important role in establishing precedent for cur new programs,

in creating a greater deterrent effect when dealing with
numerous small sources and in addressing recurring patterns



of noncompliance within regulated entities. This policy
clarifies not only the circumstances under which nationally
managed or nationally cocrdinated cases are appropriate, but
most important, it clarifies the roles and relationships

among EPA headquarters, Regions and State or local gcvernments

with delegated programs.

This additional policy guidance, in ccncert with the
recently compieted State/EPA Enfcrcement Agreements, should
provide a consistent framework for enhancing our joint Federal
and State efforts to achieve a strong and effective national

enforcement presence.

Attachment
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EPA POLICY ON IMPLEMENTING NATIONALLY MANAGED OP
COORDINATED ENFORCEMENT BCTIONS

This policy addresses how EPA will handle the small
subset cof federal civil enforcement cases, both administrative
and judicial, which are managed or coordinated at the EPA
Headquarters level. The policy was develioped to ensure these
actions are identified, developed and concluced consistent
with the principles set forth in the Policy Framework for
State/EPA Enforcement "Agreements." It covers the criteria
and process for deciding what cases might best be managed or
coordinated nationally; the roles and relationships of EFA
Headguarters and regional offices and the States; and protocols
for active and early consultation with the involved States
and Regions.

A. Criteria for Nationally Managed or Coordinated Enforcement
Cases

Most enforcement cases are handled at the state, local
or EPA regional level for reasons of efficiency and =ffectiveness
and in view cf the primary role that States and local governments
have in enforcement under most of the major environmental
statutes, The Policv Framework icdentifies several instances
in which direct enforcement actions may be taken by EPA, which
in most instances will be handlead by EPA Regions pursuant tc
the State/EP2 Enforcement "Agreements." Bowever, some of
those cases may most appropriately be managed or coordinated
at the rational level by FPA Keadquarters.

In addition to instances in which an EPA Regicn reguests
Headquarters assistance or lead in an enforcementc case, these
"national"” cases will usually arise within the context of
three of the criteria for direct EPA action mentioned in the
‘Policy ‘Framewark:

-- National Precedent (legal or program precedent): th=
degree to which the case is one of first impression
in law or the decision is funcdamental to establishing
& basic element of the national compliance and
enforcement program. This is particularly important
for early enforcement cases under a new program or
issues that affect implementation of the program on
a national basis,

~—- Repeat Patterns of Violations ané Violators: the
degree to which there are significant pacterns of
repeat violations at a given facility or type of
scurce or patterns of violations within multi-facility
regulated entities. The latter is of particular
concern where the noncompliance is 2 matter of naticnal
(e.g., corporate) policy or the lack cf socund environ-
mental managemant policies ancd practices at & national




level which can best be remedied through settlement
provisions which affect such national policies and
practices.

-- Interstate Issues {multiple States or Regions): the
degree to which a case may cross regional or state
boundaries and raquires a consistent agprcach.

This is particularly important where there mav be a
potential for interregional transfers of pollution
problems and the case will present such issues when
EPA Regions or States are defining enforcement remedies.

EPA's response to any of these circumstances can range
from increased headquarters oversight and legal or technical
assistance, to close coordination of State and Regional
enforcement actions, to direct management of the case by
Headquarters,

There are essentially two tyvpes of "National" cases. A
nationally managed case is one in which EPA Headquarters heas
the responsibility for the legal and/or technical development
and management of che case(s) from the time the determination
is made that the case(s) should be naticnally managed in
accordance with the criteria and process set forth in this
policy. A nationally coordinated case(s) is one which preserves
responsibility for lead legal a2nd technical developmert and
management of the cases within the respective EPA regions
and/or state or local governments. This is subject, however,
to the oversight, coordination and management by a lead
Headquart=ars attorney and/or prcgram statf cn issues of
nat:ional or programmatic scope to ensure that all cf tha
cases within:che scope cf the nationally coordinsted case a
rasolved to acnieve the same or compatible results in furth
of EPA's nationel program and enforcement goals.

Section C below describes more fully the roles and
relaetionships of EPA headquarters ancd regional and state
personnel, bhoth legal and technical, in either nationally
managed or nationally coordinated cases.

There are several factcrs to apply to assess whether, in
addition to the normal Headquarters oversight, a case should
be handled as: (1) narticnally managed; or (2) nationally
cocrdinated. None of these factors may necessarily be sufficient
in themselves but should be viewed as & whole. These factors

will include:

-~ availabilitv or most efficient use cf State or EPA
Regional or Headguarters resources.

-~ abilitv of the agency to azffect the outcome throcugh
alternative means. OQne example is issucnce of
timely policy guicdance which wculd enable the States,
iocal governments cr EPA Regions to estzablisn the
appropriate precedent through independent action.



-- favorable venue considerations.

-~ environmental results which could be achieved through
discrete versus concerted and coordinated action,
such as potential for affecting overszll corporate
environmental practices. )

-- location of government legal and technical expertise
at E£PA Headquarters or in the Regions, recognizing
thet expertise frequently can be tapped and arrangements
be made %o make expertise available where needed.

To the extent possible, where cases warrant close national
attention, EPA Headquarters will coordinate rather than
directly manage the case on a national basis thereby enabling
Regions and States to better reflect facility-specific enfcrcement
considerations.

B. Process for Identifying Nationally-Managed or Coorcdinated
Cases -- Roles and Responsibilities

EPA recognizes the importance of anticipating the need
for naticnally managed or coordinated cases to help strengthen
our national enforcement presence; and of widely sharing
‘information both on patterns of viclations and violatcrs and
on legal and program precedent with EPA Regions and States.

To do this: :

Headcuarters program offices, .a cocperaticn with the
Office of Enforcement and Com:iiance Monitoring shculd

use the Agency's Strategic planning process to help
identify upcoming enforcement cases of naticnal precsdence
and importance. They also should develcp and disseminate
to Regions infermation on anticipated or likely patterns
or sources of violations for specific industries and

types of facilities,

Regional offices are responsible for raising to Keadquarters
situations which pose significant legal or program

precedent or those in which patterns of violations are
occurring or which are likelv to be generic industryv-

wide or company--wide which would make national case
management or coordination particularly effective,

tate and local officials are encouraged to raise to EPA
Regional Offices situations identified above which would
make national case management or ccordination particularly
effective,

Whether a case wilil be managed or cccrdinated at the national
level will be decicded bv the Assistant Administrator for Znfcrce-
ment 2nd Compliance Monitoring after full consultztion with the
affectecd progrém Assistant Administratcrs, Regional administre:tor
and state or local governments with &pproved or delegated progranm
in whet is intended to be a consensus building process. There
will be a £full discussion among all of the parties of all of

n



the ramifications for the program and a review of all of the
important criteria involved in the decision. 1In the event of
a lack of consensus as to whether the case should be manacged
Or cocrdinated at the national lavel, the AA for OECM shall
make the determination, with an opportunity for a2 hearing

and timely appeal to the Administrator or Deputy Admini-
strator by the Regional or cther EPA Assistant Administrator.

The Regions will be responsible for communicating with
any affected States using mechanisms established in the State/
EPA Enforcement "Agreements,” to raise the possibility of
national case management cor coordiration and to ensure that
timely information on the status of any independent state,
local or regicnal enforcement actions can and would be factored
irito the decisions regarding: (1) whether to manage the case
nationally; (2) whether to coordinate the case nationally:; (3)
wnat legal and technical assistance might be provided in a ttate
lead case; and (4) what facilities to include in the action,

C. Case Developmenrt -- Roles and Responsibilities

Nationally managed cases are those that are managed out
of EPA Headguarters with a lead headguarters enforcerent
attorney and a2 designated lead headguarters program contact.
Notwithstanding headgquarters lead, in most instances, timely
and responsiv2 Regional office legal and technical suppor:
and assistance is expected in developing and managing the
case. 1In these inscances, the Regions will receive credit
for a case referral {(on & facility basis) for this eflort.

The decision on the extent of Regicnal office involvement

anc cese referral credit will be made at the time of decision
that the case should he nationally managed. Regions which

play a significant role in the development and/or prosecution
of a case will be involved in the decision-meking process in
any case settlement proceedings and the Regional Administrator
will have the opportunity to formally concur in zny settlement.

Nationally coordinated cases are those that are coordi-
nated out of EPA Headquarters with lead regional and/or state
or local attorneys and associated program office staff. The
headquarters attorney assigned to the case(s) and designated
headquarters program office contact have clear responsibiliity
for ensuring national issues involved in the case which
require national coordination are clearly identified and
developed and in coordinating the facility-specific actions
of the regional offices to ensuce that the remedies andg
policies applied are consistent. This goes beyond the normal
headquarters oversight role. The headquarters officials have
both a facilitator role in coordinating information exchange

= &9

ané a policy role in influencing the outcome for the identified
issues of national concern.




Whether a case is nationally managed or nationally
coordinated, as a general rule if EPA is managing a case,
States will be invited to participate fully in case develop-
ment and to formally join in the proceecings if they so
desire by attending meetings and planrning sessicns. States
will be consulted on settlement decisions but will be asked
to formally concur in the settlement only if they are parties
to the litigation.

On a case-by-case basis, the National Enforcement and
Investigations Center (NEIC) may be asked tc play a role in
either type of national case to coordinate evidence gathering,
provide needed consistency in tecnhnical case development
and policy, witnesses and chein of custody, and/or to monitor
consent decree compliance.

D. DPress Releases and Major CommuiRations

A communications plan should be developed at an early
stage in the process. This should ensure that all cf the
participating parties have an opportunity tc ccmmunicate
their role in the case and its cutcome. Most important, the
communications plan should ensure that the essential message
from the case, e.g., the anticipated precedents, gets sufficient
public attention to serve as a deterrent for potential future
violacions.

All regional and state co-plaintiffs will ke
issue their own recgional, state-spaecific or joint
releases regarding the case. However, the timing
releases shculd be coordinated so that they are re
simultaneously, if possible.

It is particularly important that the agencies g
maximum benefit from the deterrent effect of these si
national cases through such mechanisms as:

-~ more detaileé press releases to trade publications
i.e., with background information and gquestions and
answers

-—~ development of articles

-~ interviews with press fcr development of more in-
depth reperting

-~ press conferences :

-- meetings with public/environmental groups =-- including
meetings on the settlement of naticnal cases which
have generated intense lcocal or national interest

~-- speeches before industry groups about actions

-- communications with congressional committees
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MEMORANDUM

SUBJECT: Policy on Invoking Section 9 of the EPA/DOJ
e Memorandum of Understanding

PRQH‘ Thomas L. Adams, Jr. 5! T \

Assistant Administrator

TO: Regional Administrators
Regions I=X

Section 9 of the EPA/DOJ Memorandum of Understanding concerning
civil litigation provides authority to the Administrator to appoint
Agency attorneys to represent the Agency in certain circumstances.
This is an important but virtually unused authority. The lack of
use to date may be due, in part, to the absence of a policy and
procedure for invoking Section 9,

We anticipate greater use of Section 9 in the future on a
selected basis to carry out its intended purpose. To facilitate
its future use, we have developed the attached policy. We look
forward to working Closely with you in its implementation.

If you have any questions about the policy, please feel free
to call Ed Reich at FTS 382-3050.

Attachment

cc: Deputy Regional Administrators, Regions I-X
Regional Counsels, Regions I-X
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POLICY INVOKING SECTION 9 OF THE EPA/DOJ MEMORANDUM OF UNDERSTANDI

Background

In June 1977, EPA and the Department of Justice entered into a
Memorandum of Understanding concerning the conduct of environmental
litigation. The MOU was intended to ensure that Federal court civil
litigation under EPA statutes was effectively conducted to the best
interests of the government and the public. It was also intended to
resolve differing views of the appropriate roles of DOJ and Agency
attorneys and establish a close and cooperative relationship between
the attorneys of the two agencies. The MOU dealt specifically with
civil litigation under the Clean Air Act, the Federal Water Pollution
Control Act, and the Safe Drinking Water Act, although it has
become the model for litigation under other environmental statutes
as well. The MOU received legislative sanction in 1977 when Congress
specifically incorporated the MOU in Section 305(b) of the Clean
Air Act.

Primary Responsibilities Under the MOU

The MOU creates a number of important responsibilities for
each agency, reflecting the roles and areas of expertise of each,
The major provisions of the MOU can be summarized as follows:

(1) The Attorney General “shall have control over" all case:
to which EPA is a party.

(2) When requested by the Administrator, the Attorney General
shall permit Agency attorneys to participate in cases
"subject to the supervision and control of the Attorney
General."

(3) The Attorney General retains the right to allocate tasks
between attorneys, giving "due consideration to the
substantive knowledge of the tespectlve attorneys of the
matter at issue so that the Government's resources are

utilized to the best advantage."

(4) sSettlement of any case in which DOJ represents the Agency
requires the concurrence of both the Administrator and
the Attorney General (or their delegatees).

(5) The Attorney General shall establish specific deadlines,
not longer than 60 days, by which time DOJ attorneys must
either file complaints or report to the Attorney General
why such complaint has not been filed.
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(6) If a complaint is not filed within 120 days of referral,
the Administrator may regquest the Attorney General to
file a complaint within 30 days. Failure to thereafter
file within said 30 days may be considered by the Agency
as a failure of the Attorney General to notify the
Administrator within a reasonable time that he will
appear in litigation for the purposes of Section 305
of the Clean Air Act, Section 506 of the Federal Wwater
Pollution Control Act, or Section 1450 of the Safe
Drinking Water Act. (Under such circumstances, the

: Administrator is authorized by the cited statutory

T provisions to appoint Agency attorneys to appear and
represent him,)

(7) Failure to file a complaint within the time period
requested by the Administrator in cases seeking
immediate action under the emergency provisions of the
three statutes also would constitute a failure to so
notify the Administrator, also authorizing Agency
attorneys to assume representation.

(8) In conducting litigation, the Attorney General shall
defer to the Administrator's interpretation of
scientific and technical matters.

Current Experience

Experience has shown that the 60 day target for filing cases
has not been consistently met. There are a number of explanations
for the disparity between the 60-day deadline created by the MOU
and the actual performance in implementing it. 1In some instances,
the complexity of the case makes review and filing within 60 days
an unrealistic target. 1In other cases, further pre-filing prepara-
tion is required or the case is held after referral at EPA's
request for reasons of litigative strategy or to conduct pre-filing
settlement negotiations., However, cases may also be delayed in
filing for reasons relating purely to management and utilization of
DOJ resources and DOJ's own sense of priorities. Certain cases may
be important to EPA because of the principle involved and yet may
be viewed by DOJ attorneys as being only marginally worth their
time, thus affecting the relative priority such cases receive. 1In
a few cases, differences in statutory or regulatory interpretation
or unresolved policy issues can also delay filing.

An analysis of unfiled cases pending at DOJ shows that a
number of cases fall within the scope of Section 9 of the MOU,
affecting cases unfiled after 120 days. However, the Agency has
only rarely notified DOJ of its intention to invoke that section
and appoint Agency attorneys to represent itself, let alone
actually appoint such attorneys under that section.
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Consideration Affecting Invoking Section 9

Section 9 is clearly intended to give the Agency the discretion
to assume responsibility for representing itself in cases unfiled
after 120 days, after 30 days notice to DOJ. There are a wide
variety of considerations that go into deciding whether it is
appropriate to invoke the MOU.

The threshold consideration relates to the reasons for the
case remaining unfiled. Obviously, if the case is unfiled because
EPA agrees that further pre-filing preparation is required or
because EPA has asked for a delay for litigative strategy reasons
or to conduct pre~filing settlement negotiations, invoking
Section 9 would be inappropriate and unwarranted.

However, if a case is unfiled simply due to unavailability of
DOJ resources, consideration of invocation may be appropriate,
Further, if DOJ believes that a case should not be filed due to
technical deficiencies in the evidence but EPA does not agree,
consideration should be given to invoking Section 9 in light of
DOJ's failure to defer to the Agency's expertise in accordance with
Section 14 of the MOU. Finally, if the delay is due to differences
over interpretation and application of Agency policy or priorities,
and DOJ does not defer to the Agency's proper role in establishing,
interpreting, and implementing policy or priorities, consideration
of Section 9 would also be appropriate. _

L

Even within the classes of cases identified in the previous
paragraph, invoking the MOU should be viewed as an unusual action
when other attempts to resolve the problems in a case have proven
fruitless., Within these classes of cases, the Agency must weigh
such additional factors as:

(a) the Agency interest to be served by assuring filing of
the case in a more timely fashion, Where the case is
necessary to validate an Agency policy objective, this
may be a particularly important consideration;

(b) the ability of the Agency, both in terms of attorney
avajlability and experience levels, to handle the
litigation without DOJ involvement and support;

(c) the desire to maintain, as much as possible, DOJ
involvement in cases since combined use of Agency
and DOJ resources normally provides the most effective
government representation; and

(d) the likelihood of filing of the complaint within the near
future if the MOU is not invoked, and whether invoking the

MOU is likely to accelerate filing by DOJ.



(Note that invoking Section 9 in the sense of sending a letter
to the Attorney General requesting him to file within 30 days does
not, in itself, commit the Agency to assume the lead after that
period.)

Procedures for Invoking Section 9

Section 9 may be invoked only by the Assistant Administrator
for Enforcement and Compliance Monitoring. It may be invoked at
his own initiative, upon the request of a Regional Administrator or
his delegatee, or at the request of the Assistant Administrator
for Air and Radiation for cases arising under Sections 203 and 211
of the Clean Air Act.

A request by the Region*/ to invoke Section 9, which would
normally involve enforcement litigation, should be in memorandum
form and should be directed to the Assistant Administrator for
OECM. The memorandum should briefly summarize the facts of the
case, especially any relevant information not previously contained
in the referral package, and the appropriateness of invoking
Section 9 in light of the criteria discussed in this memorandum.
The memorandum should detail, to the best of the Region's knowledge,
the reasons for the case remaining unfiled, and all efforts made to
get the case filed. If DOJ had asked for any additional informa-
tion before filing, the memorandum should detail specifically what
was requested and how the Agency responded. The request shoulad-
also contain a proposed case management plan, a recommendation as
to which EPA lawyers should be designated to represent the Agency,
and a commitment by the Region to provide the resources (technical
and legal) necessary to prosecute the action.

Upon receipt and review of the memorandum, or after discussion
with the Regional Administrator and the Regional Counsel or their
delegatees where the Assistant Administrator raises the issue on
his own initiative, the Assistant Administrator may decide to
invoke Section 9, If so, prior to the Agency's sending a letter
under Section 9, the Deputy Assi:stant Administrator - Civil
Enforcement and the appropriate Associate Enforcement Counsel will
meet with the Chief, Environmental Enforcement Section to see if an
acceptable resolution can be achieved or if any circumstances exist
of which the Agency may not be aware. The appropriate Regional
Counsel, or designee, will be given notice and opportunity to

%/ As used in this section, the terms "Region" and "Regional
Administrator and Regional Counsel®" shall mean, for cases

under Sections 203 and 211 of the Clean Air Act, the Office of Air

and Radiation and the Assistant Administrator for Air and Radiation,

respectively.
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attend any such meeting. Assuming the matter is not acceptably
resolved in this manner, the Assistant Administrator shall send a
letter to the Assistant Attorney General, Land and Natural Resources
Division requesting him to file within 30 days in accordance with
Section 9,

During this 30-day period, the Agency will continue to make
all reasonable efforts to obtain the filing of the complaint, 1If
at the end of the 30-day period the case remains unfiled, the
Assistant Administrator will again discuss the case with the
Regional Administrator and Regional Counsel to determine the
appropriate action, If determined to be appropriate, the Assistant
Administrator shall appoint Agency attorneys to represent the
Agency in the case and so notify the Assistant Attorney General in
writing of this action.

Support of Cases Where Agency Invokes Section 9

It is primarily the responsibility of the Office of Regional
Counsel to provide the legal support to prosecute and manage a case
where the Agency appoints its own attorneys under Section 9. This
consideration should be factored into both the recommendation to
~invoke Section 9 and in the case management plan., However, if the

Regional Counsel so requests, the appropriate Associate Enforcement
Counsel in OECM will endeavor to provide assistance to supplement
Regional resources available for the case.

Where a case is to be nationally-managed in accordance with
existing guidance, the appropriate Associate Enforcement Counsel
will be primarily responsible for providing legal support. For
cases arising under Sections 203 and 211 of the Clean Air Act,
attorneys in the Field Operations and Support Division of the
Office of Air and Radiation will exercise primary responsibility,
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FROM: Courtney M. Price ‘)1
Assistant Administrator
Office of Enforcement and Compliance Monitoring

TO: Regional Administrators
Regions I-X

Regibnal Counsels
- Regions l=X

Associate Enforcement Counsels

The Office of Enforcement and Compliance Monitoring is
committed to working cooperatively with Regional Offices to
track civil enforcement litigation and to generally improve
managenment of EPA's enforcement litigation. The following
procedures provide for expedited handling of case referrals
which continue to be reviewed by Headguarters and for over-
sight of "direct” case referrals, They alsoc clarify roles
in the management of various classes of judicial actions,
This guidance supplements and, where inconsistent, supersedes
previous guidance on review and tracking of civil referrals.

I. CLASSIFICATION OF REFERRALS

Four distinct classes of cases have evolved in the Agency's
civil judicial enforcement program. Those classes Of cases and
roles in handling each class may be described as follows:

Class I: Nationally managed cases involving highly
significant and precedential issues of major
importance in the particular program, or
involving ‘activities in more than one Region,
The lead legal and/or technical responsibilities
in such cases usually rest in Headquarters, with
assistance from the Regional office(s).
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_ Class 1I: Cases involving issues of significance which

' may be unique or precedential, or which are
important to establish or further Agency
enforcement goals, The lead legal and
technical responsibilities in such cases
usually rest in the Regional offices, with
substantial assistance and oversight from
Headquarters.,

Class III: Cases which are significant and important to
Agency enforcement goals, but which are not
likely to raise issues which are unigue or
precedential. The lead legal and technical
responsibilities in such cases rest in the
Regional offices, Headquarters involvement
will be limited to general oversight to ensure
that Agency policies are followed and that
cases are being prosecuted in an expeditious
manner. Routine communications should take
place directly between Regional attorney

staff and the Department of Justice or U.S:.
Attorneys. ‘ .

Class 1v: Cases which may be referred directly from the
Regions to Department of Justice (DOJ)
Headquarters pursuant to the September 29,
1983 letter agreement between Alvin L. Alm
for EPA and F. Henry Habicht, 11 for DOJ
(copy attached). Direct referrals are
presently authorized for the more routine
cases in the Air and Water programs.
Headquarters attorney involvement in those
cases will be limited to summary review and
oversight as described herein. Routine
communications should take place between
Regional Attorney Staff and DOJ or U.S.
Attorneys,

The classes of cases which fall within the Class 1V are
set forth with specificity in the letter agreement between
Alvin Alm and F., Henry Habicht, II dated September 29, 1983,
For all other cases, the initial determination of category
and lead responsibilities will be made by the Regional
Administrator at the time the referral package is forwarded
to Headquarters for review. That determination shou;d be
included as a part of the cover memorandum accompanying and
summarizing the referral package. Unless the Associate Enforc
ment Counsel for the appropriate OECM division disagrees, the
case will be handled accordingly. Should the Associate
Enforcerert Counsel believe that the case bas been '
miscategorized, he or she should consult with the Regional
Adminis.rator.or the designated Regional enforcement contact

-
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regarding the classification of the case or decision on lead
responsibilities. The Associate will also notify the Regional
Counsel of the issue. If agreement cannot be achieved, 1 will
determine the appropriate classification and lead responsi-

hilities after consultation with all relevant parties within
the Agency. :

After the initial classification of a case, facts may
develop or issues arise which will justify a reclassification.
Either the Associate Enforcement Counsel or the Regional
Administrator (or the designated Regional enforcement contact
person) may suggest reclassification of a case or modifi-
cation of lead responsibilities. The decision on reclassifi-

cation will be made as described above for original classifi-
cation,

II. EVALUATION OF DIRECT REFERRALS

On December 1, 1983 we started a one year trial period for
direct referral of certain types of enforcement litigation to
the Department of Justice. The types of civil enforcement
cases for which 1 have waived the requirement of concurrence .
are listed in a September 29, 1983 letter from Alvin L. Alm to
F. Henry Habicht, II (copy attached). Pprocedures for imple-
menting the d.rect referral process were detailed in a
November 28, 1583, memorandum 1 addressed to Regional
Adnministrators, Regional Counsels and Headquarters staff (copy
attached). As a point of clarification, it is my intent that
contempt actions may also be handled as direct referrals if the
original case would meet the current criteria for direct referra

Headguarters will review and evaluate the information copy
required to be furnished to EPA Headguarters when each direct
referral is sent to the Department of Justice. Associate
Enforcement Counsels for the programs where direct referrals
are utilized will prepare checklists which, at a minimum,
provide for review of the following criteria:

A. Appropriateness of direct referral

The case should be clearly within one of the categories
enumerated in the September 29, 1983, letter from Alvin Alm to
P. Henry Babicht, II for which direct referral may be used,
Contempt actions in cases which fit the direct referral cate-
gories may also be handled through direct referral procedures,
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B. Format of the cover memorandum

The referral package should include the Case Data and
Facility Data forms and a cover memorandum which identifies
and discusses at least the following subjects: nature of the
case, cause of action, proposed remedy, issues of national
or precedential significance, description of consultation
for case developnent (including names of Headguarters and
DOJ attorneys contacted), identification of Regional contact
persons, and basis for treating case as a direct referral.

C. Substantive adegquacy of direct referrals

Each direct referral package should contain the following
elements:

1. An adeguate cause of action;

2. Description of evidence sufficient to prove the
violations (copies of documentary evidence should
be attached, if possible, and the person(s) with
custody of all evidence should be identified);

3. Evaluation of potential defendants and a discussion
of why the named defendants were selected;

4. Discussion of State involvement in efforts to
resolve the violations:

5. Evaluation of potential defenses and how they can
be refuted;

6. Evaluation of issues of precedentisl significance
in the case, including a discussion about how the
positions proposed by the Regional Office are
consistent with law and national policy;

7. Description of the environmental harm to be remedied
or other reasons which justify prosecution of the
case at the time of referral;

8. Description'of the remedy to be sought or the
specific discovery required to establish a remedy
in the case;

9. Discussion of ‘penalties to be sought (a) if the
case proceeds to trial and (b) as an initial
gettlement position; and
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10. Description of attempts made to settle the case,
problems encountered in settlement discussions,
and the date of the last contact with the source
owner or other potential defendant.

within 30 calendar days after receiving the information
copy of a direct referral the Associate Enforcement Counsel
will send a copy of the completed checklist to the Regional

Office, maintaining a file copy to serve as a basis for
periodic evaluation.

If a case which is not within the category for direct
referral is erroneocusly sent through the direct referral pro-
cess, the Associate Enforcement Counsel will prepare a
response ranging from a simple notice to the Region indicat-
ing why the direct referral was erroneous to a withdrawal
from the Department of Justice. 1If a case which should have
been directly referred to the Department of Justice is
erroneously sent to Headquarters for concurrence, the
Associate will, after consultation with the Region, forward
it to the Department of Justice as a direct referral. A copy
of the memorandum forwarding the case to the Department of
Justice will be sent to the Region.

III. TRACKING ALL REFERRALS IN THE COMPUTER DOCKET

All civil cases must be entered and tracked in the
Enforcement Docket System. Guidance on responsibilities for
docket procedures is contained in memoranda dated April 21,
1983, November 23, 1983, and Novemdber 28, 1983 (copies
attached)., The following docket guidance supplements and,
where inconsistent, supersedes those memoranda.

Each Regional attorney has primary responsibility for
updating all of his or her active cases as part of the monthly
update procedures. Headquarters attorneys will also continue
to provide information to the system. Case Status Update
reports will be sent on or about the first of each month to
the Regional Docket Control or Regional Coordinator for
distribution to the responsible Regional attorneys. By the
d0th of each month, the Regional attorney must see that an
update is submitted to the Regional data analyst (if the

Region has one) or is mailed to Headgquarters Docket Control,
Bruce Rothrock (LE-130A).

As with all referrals, an information copy of direct
referrals must be sent to Headgquarters, directed to my atten-'
tion, and must include completed Case Data and Facility Data
Forms (copies of those forms are attached). The Correspondence
Control Unit (CCU) will route the package to the appropriate
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OECM division, and will give the Case Data Form, the Facility
Data Form, and a8 copy of the cover letter referral memorandum
to Headquarters Docket Control for entry of the case into

the Docket System., Regions with Regional Docket Control should
give copies of the Case and Facility Data Forms and the '
referral memorandum directly to regional data analyst for entry
into the system. Failure to attach those forms may result in
the cases not being entered in the Docket System, and the
Region not receiving credit for the case at the time of
referral.,

Copies of direct referral packages are to be sent simul-
taneously to the Department of Justice and EPA Headquarters,
The “"Date to EPA Headgquarters” and the "Date Referred to
DOJ" shown in the Case Docket System will be the date on the
cover letter from the Regional Administrator. The System is
being modified so that direct referrals will be identified
and can be separately retrieved from the System. A new
event for ®“Date Received EPA HO" will also be added. This
event will be used as an approximate date when the Land
and Natural Resources Division, Department of Justice,
receives the referral package and, consequently, when the
thirty day clock begins to run for determining whether
Headquarters DOJ or the U.S. Attorney will have the lead"
litigation responsibilities as provided in the September 29,
1983 letter agreement between Alvin Alm and Henry Habicht, I1.

IV. REFERRALS REQUIRING CONCURRENCE

The review criteria for direct referrals contained in
this memorancum also apply to cases which require Headquarters
concurrence. Ra2ther than incorporating the results of review
in a file checklist, however, the results will be incorporated
in the memorandum that Associates prepare for me recommending
vhether to refer the case to the Department of Justice or
return the case to the Region. A copy of the memorandum will
be sent to the Region. If the case represents a type that
should be considered for direct referral in the future, the
memorandur addressed to me should so indicate.

All settlements require Headguarters concurrence. Thus,
referrals which include a consent decree to be filed with
the complaint require Headquarters concurrence. Such referrals
should contain the following elements:

1. A clear statement of a cause of action;

2. ldentification and discussion of any issues of
national significance;
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3. Analysis justifying proposed penalties in terms of
applicable penalty policies; and

4. An enforceable consent decree which (a) resolves
the violation, (b) is in accordance with require-
ments of applicable statutes, regulations and
policies and (¢) includes an appropriate termi-
nation date or specifies some other process for
concluding the court's jurisdiction. See "Guidance
for prafting Judicial Consent Decrees" (GM=17)

issued October 19, 1983 for a complete description
of consent decree requirements.

V. MANAGING Tﬁf CIVIL'ENFORCBHENT DOCKET

Involvement by the Associate Enforcement Counsels in all
cases, including those that do and do not require Headquarters
concurrence, will provide a basis for developing national
expertise and will identify areas where national guidance is
needed. In addition it will prepare us to respond Quickly
when settlement proposals are submitted for approval. We .
must ensure that litigation is expeditiously prosecuted, that
national policies are implemented and that statutory require-
ments are scrupulously observed., Whenever Headguarters
identifies a problem, the Associate Enforcement Counsel
should communicate with the Regional Counsel and Department
of Justice. Where Quick resolution cannot be informally
achieved, the Associate should communicate in writing on the
subject to the Regional Office and Department of Justice and
plece a copy of the memo in the Headquarters case file. I
rely on the judgment of each Associate as to when a matter is

of sufficient importance that it should be called to my
attention, ‘

The Associate Enforcement Counsels will monitor the
activities of the Regions and the Department of Justice to
make sure that all cases are vigorously prosecuted after
referral. Extensive informal discussions and efforts at
voluntary resclution normally occur prior to referral. We
should move forward resolutely when litigation is required.
Settlement discussions may, of course, proceed on a parallel
track, but they generally should not result in suspension of
litigation activities, My November 28, 1983 memorandum
describing procedures for implementation of direct referrals
specifically requires that I concur in any delay after a
case has been referred to the Department of Justice. Whether



Or not the case was directly referred, the Associates should
identify and call to my attention any instance where the
government has caused or agreed to delay in the filing or
prosecution of any case without my consent.

The Associate Enforcement Counsels will use the
computerized enforcement docket and other available information
to monitor the overall litigation effort. In addition, they
and their staffs will make periodic visits to Regional offices
to fulfill this office's oversight role. Unless action is
required to ensure that an Agency policy or a legal require-
ment is followed, or that a case is prosecuted expeditiously,
this office will not interject itself into individual Class
III or Class IV cases., Headguarters attorneys may, at the
request of a Regicnal office to the Associate Enforcement
Counsel, provide assistance, consistent with resource
avajlability and other priorities,

My November 28, 1983 memorandum on direct referrals
indicates that Regional offices should obtain Headguarters
approval for settlement proposals before they are forwarded
to the defendant, This procedure should apply to to-all
cases whether or not they were directly reffered. Each
Associate Enforcement Counsel is authorized to approve
settlements at this stage, using his or her judgment whether
to confer with me on critical issues before agreeing to a
proposal. The Associate will make sure the settlement meets
the criteria set forth above for consent decrees, complies
with all z2pplicable policies anc laws, and is consistent
with national program otjectives, 11 must approve all final
settlements before they are filed in court.

Attachments

cc: Office Directors, OECM



1.

- INDEX OF ATTACHMENTS

Menorandum from Courtney M. Price, Assistant Administrator
for Enforcement and Compliance Monitoring to Regional
Adninistrators, Regional Counsel, Associate Enforcement
Counsels and OEM Office Directors (November 28, 1983)

(concerning implementation of direct referrals beginning
December 1, 1983).

Memorandum from Courtney M. Price, Assistant Administrator
for Enforcenent and Compliance Monitoring to Regional
Counsels (November 23, 1983) (concerning further instructions
for maintenance of the enforcement docket system).

Letter from Alvin L. Alm, Deputy Administrator, U.S. EPA to
F. Henry Habicht, 11, Acting Assistant Attorney General,

US Department of Justice (September 29, 1983) (concerning
direct referral of classes of cases).

Memorandum from Courtney M. Price, Assistant Adninistrator
and General Counsel to Associate Enforcement Counsels,
Regional Counsels, OLEC Office Directors and Correspondence

Control Unit (April 21, 1983) (concerning procedures for
maintenance of enforcement docket system).

Enforcement Docket System Case Datea and Facility Data Forms.
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SURJECT: Implementation of Direct Referrals for Civil Cases
. Beginning December 1, 1983

FROM:  Courtney M, Pricel 'y, ol ﬂ)ﬁ‘)’

Assistant Administrator fot Enforcement
and Compliance Monitoring

T0: Regional Aduwinistrators, Regions I - X
Regional Counsels, Regions I - X
Associate Enforcenent Counsels
OECM Office Directors

1. BACKGROUND

On Septexber 29, 1983, the Environmental Protection
Agency (EPA) and the Land and Natural Resources Division of
the Department of Justice (DOJ) entered into an agreexent -
which, beginning on December 1, 1983, allows certain
categories of cases to be referred directly to DOJ from EPA
Regional offices without my prior concurrence. A copy of
that agreement is attached to this memorandum.

- This memorandun grovides guidance to EPA Headquarters
and Regional personnel regarding procedures to follow in
implementing this direct referral agreement. Additional
guidance will be issued as reguired. ‘

11. PROCEDURES FOR CASES SUBJECT TO DIRECT REFERRAL

The attached agreement lists those categories of
cases which can be referred directly by the Regional
Adninistrator to DQJ. All other cases must continue to be
reviewed by Headquarters OECM and will be referred by me to
DOJ. Cases which contain counts which could be directly
referred and counts which require Readquarters concurrence
should be referred to EPA Headquarters. 1f you are uncertain
vhether a particular case may be directly referred, you

should contact the appropriate Associate Enforcement Counsel
for guidance. :
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Many of the procedures for direct referral cases are
- adequately explained in the September 29th agreement.
"However, there are some pointé I want to emphasize.

Referral packages should be addressed to Mr. F. Henry
_Habicht, 1I, Assistant Attorney General, Land and Ratural
Resources Division, U.S. Department of Justice, Washington,
D.C. 20530, Attention: Stephen D. Ramsey. The time limitations
set forth in the agreement for review and initial disposition
of the packasge will commence upon receipt of the package in
the Land and Netural Resources Division, and not at the DOJ
pailroom. Delivery of referral gackages to the Land and
Natural Resources Division will be expedited by use of
express mail, which is not commingled with regular mail in
DOJ's mailroom.

The contents of a referralufackage (either direct to
DOJ or to EPA Headquarters) should contain three primary
. divisions: (1) a cover letter; (2) the litigation report;
(3) the documentary file supporting the litigation report.

The cover letter should contain a sumxary of the following
elexents:

. (a) identification of the proposed defeqdan:(o); -

(b) the statutes aﬁd regulations which are the basis
for the proposed action against the defendant(s);

(e) a brief statement of the facts upon which the
proposed action is based;

(d) proposed relief to be sought against the defendant(s);
(e) significant or precedential legal or factual issues;

(£) contacts with the defendant(s), including any
previous adeinistrative enforcement actions taken;

() lead Regional legal and technical personnel;

{h) any other aspect of the case wvhich is significant and
should be highlighted, including any extraordinary
resource demands which the case may require.

A teferral to DOJ or to Headquarters FPA {s tantamowmt
to a certification b{ the Region that it believes the case
is sufficiently developed for the filing of a2 complaint,
and that thé Region is ready, willing and eble to provide
such legal and technical support as might be reasonably
tequired to pursue the case through litigation.
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As provided in the September 29, 1983, agreement,
information copies of the referral package may be provided
to the U.S. Attorney for the apgropriate judicial district
in which the proposed case may be filed. These information
packages should be clearly labelled or stamped with the
following words: "Advance Copy == No Acttion Required At
This Time". Also, information copies should be simultaneocusly
provided to the appropriate OECM division at Headquarters.
It is important that the directly referred cases be tracked
in our case docket systex and Headquarters oversight initiated.
Copies of the referral cover letter will be provided to
OECM's OXfice of Management Operations for inclusion in the
automated case docket system when Headquarters informational
copy is received at OECM's Correspondence Control Unit.

Department of Justice Responsibilities

DOJ shares our desire to bhandle these cases as expedi-
tiously as possible. To that end, DOJ has agreed that,
within thirty days of receipt of the package in the Land and
Natural Resources Division at DOJ Headquarters, it will
determine whether Headquarters DOJ or the U.S. Attorney
will have the lead litigation responsibilities on & specific
case. DOJ will notify the Regional offices directly of its
determination in this regard, with a copy to the appropriate
OECM division. Although USA offices will have lead respon-
sibilities in many cases, the Land and Natural Resources
Division will continue to have oversight and mansgement
responsibility for all cases. All complaints and consent
decrees will continue to require the approval of the
Assistant Attorney Generalegor the division before the case
can be filed or settled.

DOJ has reaffirmed the time frame of the Memorandum
of Understanding, dated June 15, 1977, for the £filing of
cases within 60 days after receipt of the referral package,
where possible. Where it is not possible, DOJ will advise
the Region and Headquarters of any reasons for delays in
filing of the case. }Mowever, wvhen DOJ determines that
the USA should have the lead responsibilities in a case, DOJ
will forward the case to the USA within thirty days of
teferral to the extent feasible,

DOJ can request additional information from a Region
on & case Or return a case to a Region for further develop-
ment. In order to avold these delays, referral packages
should be as complete as possible and the Regions should
work closely with DOJ to develop referral packages.
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The Deputy Administrator has expressed concern in the
past on the nunber of cases returned to the Regions or
declined by EPA or DOJ. 1 have assured the Deputy Administrato
that I will closely track the number of cases declined by
DOJ or returned to the Regions and the reasons for the
declination or return as indications of whether diract
referrals are a feasible method of bandling EPA's judicial
enforcement progran.

Headquarters OECM Responsibilities

Although OECM will not formally concur on cases directly
referred to DOJ, OECM will still review these packages and
may offer comments to the Regions and DOJ. DOJ {is %tee to

‘request EPA Headquarters assistance on cases, as DOJ

believes necessary. EPA Headquarters review will help to
point out potential 4ssues and pinpoint areas where future

‘guidance should be developed. OECM will also be available

as a consultant to both DOJ and the Regions on these cases.
OECM will be available to address policy issues as they
arise and, as resources permit, may be able to assist in
case development or negotiation of these cases. Any request

- from a Regional office for Headquarters legal assistance

should be in writing from the Regional Administrator to
me, setting forth the reasons for the request and the type
of assistance needed.

OECM also maintains an oversight responsibility for
these cases. Therefore, Regional attorneys must report
the status of these cases on a repular basis through use
of the automated case GoCket. AI§ information for the case
required by the case docket system must appear in the

docket and be updated in accordance with current guidance
concerning the automated docket system. .

Settlements in Cases Subject to Direct Referral

1 will continue to approve and execute all settlements
in enforcement cases, including those in cases sudbject to
direct referral and smenduents to consent decrees in these
cases. This is necessary to ensure that Agency policies and
enforcenent activities are being wmifornly and consistently
applied nationwide. After the defendants have signed the
settlement, the Regional Administrator should forward a
copy of the settlement to me (or my designee) with a written
analysis of the settlement and a request that the settlement
be signed and referred for approval by the Assistant Attorney
General for the Land and Natural Resources Division and for
entry. The settlement will be reviewed by the appropriate
OECYM Enforcement Division for consistency with law and

Agency policy.
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Within tventy-one days from the date of receipt of the
settlement by the appropriate OECM division, I w either
sign the settlement and transmit it to DOJ with a request -
that the settlemment be entered, or transmit a nexorandum To
the Regional Office explaining factors which justify post-
ponement of referral of the package to DOJ, or return the
package to the Region for changes necessary before the
agreexent can be signed.

Obviously, we want to avoid the necessity of
communicating changes in Agencg settlement positions to
defendants, especially after they have signed a negotiated
agreement. To avoid this, the Regional office should
coordinate with Headquarters OECM and DOJ in development of
settlement proposals. A copy of all draft settlement
agreements should be transmitted by the Regional Counsel to
the appropriate Associate Enforcement Counsel for review
before it is presented to the defendant. The Associate
Enforcement Counsel will coordinate review of the serttlement
with the Headquarters program office and respond to the
Regional office, generally, within ten days of receipt of
the draft. The Regional office should remain in contact
with the Headquarters liaison staff attorney as negotiatioms
progress., Failure to coordinate settlement development
with appropriate Headquarters offices may result in rejection
of a proposed pettlement which has been approved by the -
defendant(s) and the Regional office. :

1 will also continue to concur in and forward to DOJ
all requests for withdrawal of cases after referral. 1In
addition, 1 will review and concur in any delay in the filing
or prosecution of a case after referral.. This is appropriate
because cases which are referred to DOJ should be expeditiously
litigated to conclusion, unless a settlement or scme other
extraordinary event justifies suspending court proceedings.
The review of reasons for withdrawal or delay of cases
after expenditure of Agency and DOJ resources is an important
function of OECM oversight. Therefore, should the Regional
offices desire to request withdrawal or delay of a case
which has been referred to DOJ, a mexorandun setting forth
‘the reasons for such & request should be forwarded to the
appropriate OECM division, where it will be reviewed and
appropriate action reconmended to me. :

111. CASES NOT SUBJECT TO DIRECT REFERRAL

Those cases not subject to direct referral will be
forwarded by the Regional Administrator to the Dffice
of Enforcement and Compliance Monitoring for review prior
to referral to DOJ. OECM has coumitted to a twenty-one day
turn-around time for these cases. The twenty-one day
review period starts when the referral is received by the
appropriste OECM division.
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Within this twenty-one day period, DECM will decide
whether to refer the case to DOJ (DECM then has fourteen
additional days to formally refer the case), to return the
case to the Region for further development, or to request
additional information from the Region.

Because of this short OECM review period, emphasis
should be placed on developing complete referral packages
so that delay occassioned by requests for additionsl infor-
mation from the Region will be rare. OECM may refer a case
to DOJ which lacks some information only if the referral
can be supplemented with a minimum of time and effort by
information available to the Regional office which can
immediately be gathered and transmitted to DOJ. However,
this practice is discouraged. In the few instances in
which a case is referred to DOJ without all information
attached, the information should, at 2 minimum, be centrally
organized in the Regional office and the litigation report
should analyze the completeness and substantive content of
the information. '

A referral will be returned to the Region, with an
explanatory memorandum, if substential information or
further development is needed to complete the package.
Therefore, the Regions should work closely with OECM
attorneys to be -certain referral packages contain all
necessary information. ' : .

1V. MEASURING THE EFFICACY OF THE DIRECT REFERRAL AGREEMENT

I will use EPA's case docket system, OECM's guarterly
Management Accountability reports and DOJ's responses to
the referral packages to review the success of the direct
referral agreement. OECM will review the quality of the
litigation reports accompanying directly referred cases and
discuss the general quality of referrals from each Regional
office at case status meetings held periodically with DOJ's
Environmental Enforcement Section. '

1f you have any questions concerning the procedures

set out in this memorandum, please contact Richard Mays,
Senior Enforcement Counsel, &t FIS 382-4137.

Attachment
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Dear l!a_nk:

As a result of our meeting on Thursday, Septemder 8, 1986+ =
and the subseguent discussions of respective staffs, we are in
agreenent that, subject to the conditions set forth bslow, the
classes ©f cases listed herein will be referred ‘directly from
EPA's Regional Offices to the Land and Natural Resources Division
©f the Department of Justice in liuhington. D.C.

The terms, conditions ang procedures to be followed in
implcmenting this agreement are: .

3. The Assistant Admlnlstrator for Enforcement an8 Compliance
Monitoring will waive for a period of one year the reguiremsnt
of the Assistant Administrator's prior concurrence for referral
to the Department ©of Justice for the following classes of
Judicial enforcement cases:

(a) Cases unéer Section 1414(d) of the Safs Drinking Water
Act which involve violations of the National Interim
Primary Drinking Mater Regulations, such as reporting er
monitoring viclations, or maximun contaninant violationss

(b) The following Enés under the 'élun Water Acts

(1) cases involving discharges without a permit *
by udustthl msdnrwu:

(11) all wes against ninor industrial dicchuyern

(111) cases 1nvo‘.lvlng Zallure to monitor or report by
" dndustrial dischargers; .
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{iv)

fw)

L 1

referrals to collect stipulated penalties from
industrials under consent decrees:;

referrals to collect adnministrative spill t
under Section 311(3) of the TWA; P ”Mi ies

.4 ey

{(c) All cases unfer %ﬁf Clean Air Act }xeept the follvwing:

(1)
(14)
(444)

(iv)

cases 1nvo{yinq the stesd indu:txyw

cases 1nvol§1ng non-ferrous smelters;

cases 1nvnl§1ng laiional Exissions Standards for
Bazardous Alir Pollutantsy -

cases involving the post-1982 enforcement policy.

Cases described in Section 1, ;bove, shall be referred
Girectly from the Regional Administrator to the Land and
Natural Resources Division of DOJ in the folloving manners

(a) The referral package shall be forwvarded to the Assistant
Attorney General for Land ané Natural Resources, U.S.
Department ©f Justice (DOJ), with copies of the package
being simultaneously forwarded to the D.B. Attorney
(USA) for the appropriate judicial district in which
the proposed case is to be filed (marked "advance copy-
no sction reguired at this time®), and the Assistant -
Adninistrator for Enforcement and Compliance Monitoring
(OECM) at EPA Headguarters. OECM shall have the following
functions with regard to said referral packages

(1)

(44)

OECHM shall have no responsibility for review of
such referral packages, and the referral shall bde
effective as of the date of receipt ©of the packape
by DOJ; however, OECM shall cozmment to the Region
upon any apparent shorteconings or defects which

it may observe in the package. DOJ may, of course,
continue to consult with OECM on such referrals.
Othervise, OECM shall be responsidble only for
routine oversight of the progress ang managenent
of the case consistent with applicadle present
and future guidance. OECM shall, hovever, retain
£inal authority to approve settlements on behalf
©f EPA for these cases, as in other cases.

The referral package shall be in the format and

contain information provided by guidance memoranda
as may be promulgated from time to time by OECM in
ctonsultation with DOJ and Repional representatives.
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(a)

(b)

(144)

(iv)

DOJ shall, within 30 days from veceipt ©f the
geferral package, Getermine (1) whether the Lands
Division of DOJ will have lead respensidiliry for
the case; ©or (2) wvhether the USA will bhawe isad
responsibility for the case. '

1rai Ty
While §t is agreed that to the extent feansibdle, -
gases in which the USA will tave the lsas will be
transnitted to the USA for £ilinp and handling
within this 30-8ay periol, if DOJ determines that
the case reguires additional lepgal or factual
dewvelopment at DOJ prior to referring the matter
to the USA, the case may be returned to the
Repional Office, or may be retained at the lands

Division of DOJ for further development, including
requesting additional information from the Regional
Office. In any event, DOJ will notify the Regional

Office, OECM and the DSA of its determination of
the‘:::ﬂ zole within the above-mentioned 30-day
per . . '

Regardless of wvhether DOJ or the DSA is d;tctnxnod

to have lead responsibility for management of
the case, the procedures and time limitations set

.forth in the MOV and 28 CFR §0.65 et seq., shall

remain in effect and shall run concurrently with-
the management determinations made pursuant - -to

~ this agreement.

All other cases not specifically described in paragraph
1, above, which the Regional Offices propose for judicial
enforcement shall first be forwarded to OECH and the
appropriate Beadguarters progran office for review.

A copy ©f the referral package shall be forwarfed simul-
taneously by the Regional Office to the lLands Division of
DOJ and to the USA for the appropriate judicial district,

" the DSA's copx‘bctng marked “advance copy-no action reguired
at this time. . : - -

-

OECH-shall reviev the referral package within twenty-one
(21) calen8ar days of the date of receipt of said packape
from the Repional Adzinistrator anf shall, within said
time period, make a Setermination of whether the case
should be (a) formally referred to DOJ, (b) returned to .
the Regional Administrator for any additional development

e dmeat 3

which may de reguired; or (c) whether the Regional

Administrator should be reguested to provide any additional
material or information which may de reguired to satisfy
the necessary and essential legal and factual reguirements™

for that type of case.
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(c). Any reguest for information, or return of the case
to the Region shall be transmitted by appropriate letter
©or menoranfum signeS by the AA for OECH (or her desipnee)
within the aforenentioned twenty-one day period. Should
OECM concur 4n the proposed referral af the case to DOJ,
‘the actual referral shall be dy letter from the AA for
OECM (or her designee) signed within fourteen days of
the termination of the aforementioned twenty-one day
reviev periof. Coples of the Jetters referred to hereim
shall b= sent to the Assistant Attorney General for the
Lands Dlvision ©f DOJ. . .

%

(d) Dpon receipt of the referral packape by DOJ, the
procedures and time deadlines set forth in paragraph
- No. 8 ©of the #0U shall apply. ;
In order to allow sufficient time prior to implementation of
this agreement to make the U.5. Attorneys, the Regional Offices
and our staffs avare of these provisions, it is agreed that this
agreement shall become effective Decender 1, 1983. Courtney Price
'will distribute a memorandum within EPA explaining this apgreement
and hov it will be_implemented within the Agency. (You will receive

a copy.)

[ .
- ‘e

-3 believe that this spreement will elininate the necessity of
formally amending the Memorandur of Understanding betwesen our
respective agencies, and will provide necessary experience to
ascertain whether these proceSures will result in significant
savings of time and resources. ‘In that regard, I have asked
Courtney to establish criteria for measuring the efficacy of this
agreement during the one year trial period, and I ask that you
cooperate with her in providing such reasonable ant necessary
information as she may reguest of you in making that determination.
At the end of the trisl period-—=or at any time in the intervale-
we may propose such adjustments in the procedures set forth bheresin
as may be appropriate based on experience of all parties.

It {s further understood that it s the mutual desire of the
Agency ané DOJ that cases be referred to the USA for £iling as
expeditiously as possible.’ .

I appreciate your cooperation in arrivinpg at this agreement.
If this meets with your approval, please sign the enclosed copy
in the space indicatesd below ang return the copy to me for our
files. o - . ) S e

e . L.

% " Sincerely yours,
Alvin L. Alwm .
Deputy Administrator

Appre;:?:
¥. Benry ; icht, 11

Acting Assistant Attorney General
land and Natural Resources Division
D.S. Departmaent nf Justice




' ENFORCEMENT CASE DATA FORM

. ARRENTI,
| CASE NO.: - - E Date Entered: / / --:
| (Assigned by Docket Control
l
* CASE NAME:
* ‘TYPE CASE:. CIV - Civil BNK - Bankruptcy
(See Back for Adm.) CIT - Citizen Suit
* HQ DIVISION: AIR - Air MOB - Mobile
HAZ - Hazardous Waste WAT - Water
PES - Pesticides and Toxics
* LAW/SECTION: , * (Please use the section CFR/SECTION:'
1. / of the law VIOLATED, l. /
2. -~/ NOT the section that 2. /
3. _/ authorizes the action) 3. /
4. / ' :
50 /
* TECHNICAL CONTACT: PHONE: FTS - -
* REGIONAL ATTORNEY: PHONE: FTS - -y
* DEFENDANTS: NAMED IN
COMPLAINT?
{?/N) =
2.
3.
4.
* STATE:
VIOLATION TYPE: POLLUTANT:
DATE OPENED: / /
* DATE INITIATED: / / * REFERRAL INDICATOR RH: Region to HQ
(Civil) RD: Region to DOJ
DATE ISSUED: J___/ (Direct Referral)
(Adj. Adm.) Direct Referral lLead: DOJ USA
DATE CONCLUDED: /__/
DATE VIOLATION DATE DOCUMENTS
DETERMINED: /] / RECEIVED BY ORC: / /

PROPOSED PENALTY:

* Required fields - must be filled out for case entry
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FACILITY DATA FORM

*PLEASE USE THE ADDRESS OF THE SITE OF VIOLATION (NOT THE COMPANY MAILING

ADDRESS) .

*A SEPARATE FORM MUST BE COMPLETED FOR EACH FACILITY CITED IN THE CASE.

| CASE NO.:

| (Assigned by DOCKET analyst)

* FACILITY NAME:
* STREET ADDRESS:
* CITY:

| | EPA ID #: |
| |- (Assiqncd by FINDS analyst) i

*TYPE OWNERSHIP:

L{C CODE(s):

* STATE a1Ip:

P Private industry or individua;
¢ Federal Government
: State

C: County

M: Municipal

D: District

(one required)

R ewe== OPTIONAL =-~-- cemmmmmeceeecee———--

PARENT COMPANY:

NPDES PERMIT NO.
SUPERFUND SITE:
LATITUDE:

LONGITUDE:

(Y or N)
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OFFICE OF ENFORCEMEN!
AND COMPLIANG E
MONITORING

MEMORANDUM

SUBJECT: Expansion of Direct Referral of Cases to thg
Department of Justice

FROM: Thomas L. Adams, Jr. E!
Assistant Administrator w. \}‘S\M

TO: Regional Administrators, Regions I - X
Deputy Regional Administrators, Regions I - X
Regional Counsels, Regions I - X
" Assistant Administrators
Associate Enforcement Counsels
OECM Office Directors

I. BACKGROUND

During the past year, my office has worked closely with
the Regions, the Headquarters program offices, and the Land
and Natural Resources Division of the U.S. Department of
Justice (DOJ) to expand the use of direct referral of cases.
On January 5, 1988, EPA and DOJ entered into an agreement
which expanded the categories of civil judicial cases to be
referred directly to DOJ Headquarters from the EPA Regional
offices without my prior concurrence. In entering into this
agreement, EPA has taken a major step towards streamlining
the enforcement process and more fully utilizing our Regional
enforcement capabilities.

On January 13, 1988, the Administrator signed an interinm
delegations package which will allow the Agency to immediately
implement expanded direct referrals to DOJ. A final delega-
tions package is now being prepared for Green Border review.



This memorandum provides guidance to EPA Headquarters
and Regional personnel regarding procedures to follow in
implementing the expanded direct referral agreement. Prior
guidance on direct referrals appears in a November 28, 1983,
memorandum from Courtney Price entitled "Implementation of
Direct Referrals for Civil Cases Beginning December 1, 1983."
That guidance is superseded to the extent that the current
guidance replaces or changes procedures set forth therein:
otherwise the 1983 document remains in effect.

II. SUMMARY

Effective immediately for non-CERCLA cases, and effec-
tive April 1, 1988, for CERCLA cases, the Regions will'
directly refer to the Department of Justice all civil cases
other than those listed in the attachment to this memorandum
entitled "Cases Which Will Continue to be Referred Through
Headquarters." This attachment lists cases in new and
emerging programs and a few, highly-selected additional
categories of cases where continued referral through EPA
Headquarters has been determined to be appropriate. EPA
Headquarters will have 35 days to review the case simul-
taneously with DOJ. EPA Headquarters will focus its review
primarily on significant legal or policy issues. If major
legal or policy issues are raised during this review, EPA
Headquarters will work with the Regi'on to expedite resolu-
tion.

Attached is a copy of the agreement between EPA and DOJ,
which is incorporated into this guidance.. Many of the
procedures for direct referral of cases are adequately
explained in the agreement. However, there are some points I
would like to emphasize.

III. EROCEDURES
A. CASES SUBJECT TO DIRECT REFERRAL

The attached agreement lists those categories of cases
which must continue to be referred through the Office of
Enforcement and Compliance Monitoring (OECM). All other
cases should be referred directly by the Regional Office to
DOJ Headquarters, with the following two exceptions:

(1) cases which contain counts which could be directly
referred and counts which require prior EPA Headquarters
review should be referred through EPA Headquarters, and



(2) any referral which transmits a consent decree
should be referred through EPA Headquarters, except
where existing delegations provide otherwise.

If you are uncertain whether a particular case may be
directly referred, you should contact the appropriate
Associate Enforcement Counsel for guidance.

B. PREPARATION AND DISTRIBUTION OF REFERRAL PACKAGES

The contents of a referral package (either direct to DOJ
or to EPA Headquarters) should contain three primary divi-
sions: (1) a cover letter; (2) the litigation report; (3) the
documentary file supporting the litigation report.

The cover letter should contain a summary of the
following elements:

(a) identification of the proposed defendant(s);

(b) the statutes and regulatlons which are the basis
for the proposed action against the defendant(s):

(c) the essential facts upon which the proposed action
is based, including identification of any signi-
ficant factual issues;

(d) proposed relief to be sought against defendant(s):

(e) significant or precedential legal or policy issues:

(£) contacts with the defendant(s), including any
previous administrative enforcement actions taken:

(g9) lead Regional legal and technical personnel;
(h) any other aspect of the case which is significant

and should be highlighted, including any extra-
ordinary resource demands which the case may

require.
A direct referral to DOJ is tantamount to a certifi-
cation by the Regqi that it be ves e case is su -
ciently developed for filing of a com £, a that the

Region is ready, willing and able to provide such legqal and
technical support as might be reasonably required to pursue

the case throu tigation.

Referral packages should be addressed to the Assistant
Attorney General, Land and Natural Resources Division, U.S.
Department of Justice, Washington D.C. 20530. Attention:
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Chief, Environmental Enforcement Section. Copies of all
referral packages should also be sent to the Assistant
Administrator for OECM and the appropriate Headquarters
program offioe.

DOJ has reaffirmed the time frame of the Memorandum of
Understanding, dated June 15, 1977, for the filing of cases
within 60 days after receipt of the referral package, where
possible. DOJ can request additional information from a
Region on a case or return a case to a Region for further
development. In order to avoid these delays, referral
packages should be as complete as possible and the Regions
should work closely with DOJ to develop referral packages.

C. IDENTIFICATION AND RESOLUTION OF SIGNIFICANT LEGAL
AND POLICY ISSUES

A major element in assuring the success of the expanded
direct referral program is an efficient process to identify
and resolve significant legal and policy issues. This should
be done as early as possible to assure that unresolved issues
not delay a referral. Early identification and resolution
will also help the Agency to avoid devoting significant
Regional resources to preparing a litigation report for a
case which will ultimately be considered inappropriate for
referral.

The procedures make clear that the Regional office has
the initial responsibility for identification of significant
legal and policy issues. Such issues should be identified to
OECM and the appropriate Headquarters program office as soon
as a decision is made to proceed with litigation. All
parties should then work to address the issues as quickly as
possible, preferably before the referral package is sent to
Headquarters.

The agreement with DOJ also outlines procedures for
Headquarters review of referral packages to determine whether
any significant legal or policy issues exist which would
impact filing, and the process for resolution of such issues.
If an issue surfaces during the 35-day Headquarters review
period, OECM will work for quick resolution of the issue,
with escalation as necessary to top Agency management. This
should serve primarily as a "safety valve" for those few
issues not previously identified, rather than as the point at
which issues are first raised.

Finally, if DOJ raises a significant legal or policy
issue during its review, OECM will work with the Region and
the Headquarters program office to expedite resolution of the
issue. If DOJ makes a tentative determination to return a
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referral, DOJ will consult with OECM and the Regional Office
in advance of returning the referral.

D. CASE QUALITY/STRATEGIC VALUE

OECM will evaluate Regional performance as to the
quality and strategic value of cases on a generic basis.
While OECM will not request withdrawal of an individual
referral based on concerns about quality or strategic value,
it will consider these factors during the annual audits of
the Offices of Regional Counsel and the annual Regional
program office reviews. Concerns relative to issues of
quality or strategic value will also be raised informally as
soon as they are identified.

E. WITHDRAWAL OF CASES PRIOR TO FILING

Cases should be fully developed and ready for filing at
the time they are referred to DOJ Headquarters. Thus, case
withdrawal should be necessary only under the most unusual
circumstances. If, after consultation with OECM, withdrawal
is determined to be appropriate, the Regions may request that
DOJ withdraw any directly referred case prior to filing.
Copies of the Region's request should be sent to the Assis-
tant Administrator for OECM and the appropriate program
office.

F. MAINTENANCE OF AGENCY-WIDE CASE TRACKING SYSTEM
In order to assure effective management of the Agehcy‘s

enforcement program, it is important to maintain an accurate,
up-to-date docket and case tracking system. Regional

attorneys mu cont a e gtatus of a cases
clud ac erred cases, © e ar b 8 through
ugse of the national Enforcement Docket System. All infor-

mation for the case required by the case docket system must
appear in the docket and be updated in accordance with
current guidance concerning the automated docket system.

If you have any questions concerning the procedures set
forth in this memorandum, please contact Jonathan Cannon,
Deputy Assistant Administrator for Civil Enforcement, at
FTS 382-4137.

Attachment

cc: Hon. Roger J. Marzulla
David Buente
Nancy Firestone
Assistant Section Chiefs



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
& WASHINGTON, D.C. 20460

... 24

OFFICE OF
ENFORCEMENT AND
COMPLIANCE MONITORING

Honorable Roger J. Marzulla

Acting Assistant Attorney General
Land and Natural Resources Division
washington, D.C. 20530

Dear Roger:

As you know, the Agency has been considering changes in
existing procedures to increase the effectiveness of its enforcement
program. One change, which we discussed at our recent.meeting with
you, is a major expansion of the direct referral program for civil
judicial enforcement actions, whereby such cases are referred
directly from the Regional Administrators to your office.

We believe the past successes of this program and the
increased maturity of Regional staff warrant adopting direct
referrals as the basic mode of operation. Thus, with your
acceptance, we intend to utilize direct referrals to your office
for virtually all civil cases other than those relating to certain
new statutory authorities or emerging programs where judicial
enforcement experience is limited. As such programs mature, we
will expand the scope of direct referrals to cover them. In
addition, as new programs are implemented under new statutory or
regulatory requirements, we contemplate an initial period of
referrals through Headquarters for these cases prior to their
incorporation into the direct referral process,

Based on discussions within the Agency and with your staff,
we would propose that direct referrals cover all civil cases but
those listed in Attachment A. This list includes cases in new and
emerging programs and a few, highly-selected additional categories
of cases where continued referral through Headquarters has been
determined to be appropriate. This would allow direct referral of
the vast majority of civil cases, including those which would still
require significant national coordination to assure a consistent
approach (such as auto coating VOC air cases). For this reason,
the procedures applicable to this small subset of cases as outlined
in the memorandum entitled "Implementing Nationally Managed or
Coordinated Enforcement Actions: Addendum to Policy Framework for
State/EPA Enforcement Agreements” dated January 4, 1985 will remain
in effect,



For all but CERCLA cases, this expansion would be effective
on January 1, 1988. For CERCLA cases, direct referrals would take
effect on April 1, 1988, We anticipate joint issuance by our
offices of the model CERCLA litigation report prior to that date.

Also attached (Attachment RBR) is the outline of the direct
civil referral process as the Agency intends to implement it.
This outline refines current direct referral procedures by more
clearly focusing authority and accountability within the Agency.

Under these modified procedures, the Regional Office has the
lead on direct referrals, The Region will be solely responsible
for the quality of the referral. 1In this context, quality
encompasses both the completeness and accuracy of the litigation
report and the strategic value of the case. Any problems
involving case quality should be raised directly with the Region.

OECM will evaluate Regional performance as to the‘duality
and strategic value of cases on a generic basis. While OECM will
not request withdrawal of an individual referral on the basis of
concerns about qQuality or strategic value, we are committed to
working with the Regional Offices to assure that current standards
are maintained or even exceeded in future referrals. We welcome
your input on Agency performance to assist us in this regard.

As the procedures detail, OECM (as well as the appropriate
Headquarters office) will continue to be actively involved in
identification and resolution of significant legal and policy
issues. Such issues normally should be raised and resolved prior
to the actual referral. If such an issue surfaces during the
35-day Headquarters review period, we will work for quick resolution
of the issue, with escalation as necessary to top Agency management.
During the period required for resolution, DOJ will treat the
referral as "on hold". 1In the unusual circumstance where an issue
is still unresolved after 60 days from the date of referral, we
would contemplate withdrawal of the referral by the Agency pending
resolution unless a formal "hold" letter has been submitted in
accordance with the procedures contained in the memorandum entitled
"Expanded Civil Judicial Referral Procedures"” dated August 28,

1986.

If a significant policy or legal issue is raised by D0OJ during
its review, OECM remains committed to work with the Regional and
program of fices to assure expedited resolution of the issue.
Obviously, these procedures are not intended to inhibit discussions
between our offices to facilitate a resolution, 1In addition, if
DOJ makes a tentative determination to return a referral, we
understand that you will consult with OECM and the Regional 0ffice
in advance of returning the referral.
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We believe this expansion in use of direct referrals represent
a major advance in streamlining the Agency's enforcement process
and appreciate your support in its implementation. This letter,
upon your acceptance, will supersede the letters of September 29,
1983, October 28, 1985, and August 28, 1986 on this subject and
constitute an amendment to the June 15, 1977 Memorandum of
Understanding between our respective agencies.

I appreciate your continuing cooperation and support in our
mutual efforts to make our enforcement process more effective., I
hope this letter meets with your approval. 1If so, please sign in
the space provided below and return a copy of the letter to me for
distribution throughout the Agency.

Sincerely,

\\AANM\'\}SLN a

Thomas L. Adams, Jr.
Assistant Administrator

Attachments

Approved:

et

P U 1068
YA JAN 08

Roger J. Marzlll o Date
Acting Assistant Attorney General

Land and Natural Resources Division

U.S. Department of Justice



RESPONSIBILITIES AND PROCEDURES FOR DIRECT REFERRALS
OF CIVIL JUDICIAL ENFORCEMENT ACTIONS TO THE DEPARTMENT OF JUSTICE

{1l) Regional Offices have the lead on direct referrals to
the Assistant Attorney General, Land and Natural Resources Division,
Department of Justice (DOJ); Regions will be responsible for
the quality of referrals,

(2) Regions will identify any significant legal/policy issues
as soon as the decision is made to proceed with litigation. Such
issues will be raised in writing for consideration by OECM and the
appropriate Headquarters program office. All parties will attempt
to resolve such issues as early as possible, preferably before the
referral package is sent to Headquarters. Regions will also flag
such issues in the cover memo transmitting the referrab,

(3) At the same time the referral is sent to DOJ, it will be
sent to OECM and the appropriate Headquarters program of fice for a
simultaneous and independent review to determine whether any other
significant policy/legal issues exist which would impact filing.

(4) Headquarters offices will complete their reviews within
35 days of receipt of the referral. Each Headquarters office will
notify the Region in writing of any significant issues identified
or that no such issues have been identified. A copy of this
memorandum will be sent to DOJ. The Headquarters offices will
coordinate their reviews and, to the extent possible, provide a
consolidated response._

(5) 1If significant issues are identified and not readily
resolved, Headquarters (the Assistant Administrator for OECM),
after consultation with the program office Assistant Administrator,
may request the Regional Administrator to withdraw the case., 1If
the Regional Administrator and the Assistant Administrator for OECM
(and, as applicable, the program office Assistant Administrator)
are unable to agree on the appropriate resolution of the issue, the
issue would be escalated to the Deputy Administrator.

(6) If a significant issue is not resolved within 60 days of
the date of referral, the case will normally be withdrawn pending
resolution unless an appropriate "hold" letter is sent to DOJ in
accordance with the procedures contained in the memorandum entitled
"Expanded Civil Judicial Referral Procedures" dated August 28, 198f
(document GM-50 in the General Enforcement Policy Compendium,)

(7) Headquarters will NOT request withdrawal of a referral
package for any of the following reasons:

-~ overall quality of referral package
-~ strategic value of case
-=- adeqguacy of documentation



(8) If DOJ makes a tentative decision to return a referral
to .EPA, it will consult with the Regional Office and OECM prior
to making a final decision to return the case,

(9) Headquarters will evaluate on a generic basis (e.g.,
trends or repeated concerns) the quality/strategic value of a
Region's referrals. Concerns relative to issues of quality or
strategic value will be raised informally as soon as they are
identified.

(10) Headquarters oversight will be accomplished primarily
through annual program and OGC/OFECM reviews, or ad hoc reviews
as problems are identified in a given Region.,

Note: Where a referral also transmits a signed consent decree
for Headquarters approval, the procedures applicable to
processing settlements shall apply in lieu of these
procedures.
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ALL MEDIA:

RCRA/CERCLA:

TSCA/FIFRA:

WATER:

W CONTI T0 B F D THROUGH HEADQUARTERS

Parallel Proceedings -~ Federal civil enforcement
matters where a criminal investigation of the same
violations is pending

UST enforcement

Enforcement of RCRA land ban and ninimum
technology regulations

énforcement of administrative orders for access
and penalty cases for failure to comply with
requests for access (Section 104)

Referrals to enforce Title III of SARA, the
Community Right-to-Know provisions

Referrals to compel compliance with or restrain
violations of suspension orders under FIFRA
Section 6(c)

FIFRA actions for stop sales, use, removal, and
seizure under Section 13

Referrals to enforce Title III of SARA, the
Community Right-to=-Know provisions

Injunctive actions under Section 7 of TSCA
(actions for injunctive relief to enforce the
regulations promulgated under Section 17 or
Section 6 could be directly referred)

Clean Water Act pretreatment violations --failure
of a POTW ¢to implement an approved 1local
pretreatment program

Clean Water Act permit violations relating to or
determined by biological methods or technigues
measuring whole effluent toxicity

PWSS cases to enforce against violations of
administrative orders which were not issued using
an adjudicatory hearing process



WATER

(contd.) Cases brought under the Marine Protection,
Research and Sanctuaries Act (MPRSA)
UIC cases?l

AIR: Smelter cases

1 The ten cases referred to date indicate that the
requlations raise interpretive issues of continuing national
significance. There also appears to be a need for greater
experience at gathering the facts necessary to prove violations
and support appropriate relief. For this reason, the first 3 UIC
cases from each Region shall be referred through Headquarters.
Once the Associate Enforcement Counsel for OECM determines that
the Region has completed three successful referrals, the Region
may proceed to refer these cases directly to DOJ.
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FROM: