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DESCRIPTIVE INDEX 

I. REFERRALS (RF) 

A. RF.1 General Procedures and Goals 

(GM-3) (RF.1-1) 
Memorandum of Understanding Between Department of 
Justice and the Environmental Protection Agency (June 
15, 1977) 

The Department of Justice (DOJ) conducts the civil 
litigation of the EPA. This document is a Memorandum of 
Understanding (MOU) that clarifies the roles of DOJ and EPA 
attorneys. This memorandum contains 19 clauses, the first 15 of 
which are the more substantive. They are: 

(1) the Attorney General (AG) has control over all cases to 
which EPA or the Administrator is a party; 

(2) the Administrator may request that the AG permit Agency 
attorneys to participate in cases; 

(3) EPA attorneys shall not file any documents in a court 
proceeding without prior approval of the AG; 

(4) the AG has control over the conduct of all litigation 
and allocates tasks among the attorneys employed by DOJ and 
Agency participating attorneys; 

(5) if DOJ and EPA attorneys disagree over the conduct of a 
case, the Administrator may obtain a review of the matter by the 
AG; 

(6) settlement of any case where DOJ represents EPA requires 
the concurrence of the Administrator and the AG; 

(7) EPA and DOJ conduct a joint annual review of DOJ's and 
EPA's personnel requirements for Agency litigation; 

(8) DOJ must file cases within 60 days or report why 
complaints have not been filed; 

(9) if DOJ hasn't filed within 120 days, the Administrator 
can request DOJ to file within 30 days; 

(10) all requests for litigation shall be submitted by EPA 
through the General Counsel or the Asst. Administrator for 
Enforcement to the Asst. AG for the Land and Natural Resources 
Division, and shall be accompanied by a standard litigation 
report; 
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(11) EPA shall make the file of any matter that is the 
subject of litigation available to DOJ attorneys; 

(12) the Administrator shall review the Agency's procedures 
for preparing the record in cases involving direct review in the 
Courts of Appeal; 

(13) negotiation of any agreement to be filed in court 
requires the authorization and concurrence of the AG; 

(14) the AG shall defer to the Administrator's 
interpretation of scientific and technical matters in conducting 
litigation for EPA; and 

(15) this agreement doesn't affect the authority of the 
Solicitor General to carry out his functions with regard to 
appeals or petitions. 

(GM-8) (RF.1-2) 
Draft Department of Justice/Environmental Protection 
Agency Litigation Procedures (April 8 1 1982) 

These procedures were the result of a DOJ/EPA meeting to 
strengthen enforcement efforts. It is divided into two main 
parts: a discussion of EPA enforcement goals and objectives, and 
the Quantico Guidelines for Enforcement Litigation (reached as a 
result of the meeting). 

Three EPA enforcement goals and objectives are stated: (1) 
to support and advance the regulatory policies of EPA through the 
use of all available enforcement means to ensure compliance, 
deter' unlawful conduct, and remove incentives of noncompliance; 
(2) to give the regulated community fair notice of EPA's policies 
and the requirements they impose on the regulated community; and 
(3) to establish regulatory policies and enforcement goals, 
priorities and procedures to effectuate its policy initiatives 
and to guide the Dept. of Justice [DOJ] in its role as EPA's 
litigation counsel. The Quantico Guidelines are divided into 
five parts: (a) goals & purposes; (b) general observations; (c) 
DOJ and EPA commitments; (d) process [procedures]; and (e) 
specific issues discussed (Superfund national strategy guidelines 
and existing consent decrees). 

(GM-48) (RF.1-3) 
Model Litigation Report outline and Guidance (January 
30, 1986) 

This guidance has two purposes: (a) to create a common 
understanding among Agency personnel and Dept. of Justice 
attorneys as to what the litigation report needs to cover; and 
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(b) to make the litigation report's form consistent. This 
guidance is a two-part document. First comes the Model 
Litigation Report - Outline. The Model Litigation Report -
Guidance follows the Outline, addressing and explaining in detail 
most of the items in the outline. 

The outline includes: (1) cover page; (2) table of contents; 
(3) synopsis of the case; (4) statutory bases of referral; (5) 
description of the defendant; (6) nature of the violations; (7) 
enforcement history of the defendant and pre-referral 
negotiations; (8) injunctive relief; (9) penalties; (10) major 
issues; (11) significance of referral; (12) litigation strategy; 
and (13) attachments. 

(GM-12) 
General Operating Procedures for EPA's civil 
Enforcement Program (July 6, 1982) 

(RF.1-4) 

This document describes the roles and relationships of the 
various EPA offices which participate in enforcement activities. 
Seventeen sections follow the introduction, the last three of 
which are housekeeping clauses. The substantive sections are, in 
order of their appearance: enforcement objectives; roles and 
relationships; delegations and concurrence requirements; 
reporting requirements and Off ice of Legal and Enforcement 
Counsel oversight; reviewing compliance and determining 
responses; escalation; case development process; referral 
process; Headquarters review of case development; post-referral 
procedures; negotiations; enforcing consent decrees and final 
orders; appeals; and communications/press relations. The section 
on roles and responsibilities is further separated into Regional 
Administrators, Assistant Administrators, the Regional Counsel, 
Enforcement Counsel matters, General Counsel matters, DOJ and 
U.S. Attorneys' offices, policy coordination, coordination with 
states, and EPA's accountability system. 

These procedures do not apply in any respect to the 
development and referral of criminal cases. 

(GM-35) 
Implementing Nationally Managed or Coordinated 
Enforcement Actions (January 4, 1985) 

(RF.1-5) 

This guidance addresses how EPA shall handle administrative 
and judicial civil enforcement cases which are managed or 
coordinated at the EPA Headquarters level. The policy was 
developed to ensure that such actions are identified, developed, 
and concluded in a manner consistent with the principles set 
forth in the Policy Framework for state/EPA Enforcement 
Agreements. 
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The guidance covers: (1) the criteria for nationally managed 
or coordinated enforcement cases; (2) roles and responsibilities 
in the process for identifying nationally managed or coordinated 
cases; (3) roles and responsibilities in case development; and 
(4) press releases and major communications. 

(GM-63) (RF.1-6) 
Policy on Invoking section 9 of the EPA/DOJ Memorandum 
of Understanding (August 20, 1987) 

This policy states EPA policy on the authority of EPA 
attorneys to represent the Agency in litigation. Primary 
responsibility for litigating all EPA judicial cases is assigned 
under the Memorandum of Understanding (MOU) to the Dept. of 
Justice [DOJ] upon referral from EPA. If a complaint is not 
filed within 120 days of the referral, EPA can request the 
Attorney General to file within 30 days. If DOJ does not comply, 
EPA may represent itself in court by invoking Section 9 of the 
MOU. 

The policy first describes the MOU in detail, then discusses 
current (1987) experiences, stating that EPA has rarely notified 
DOJ of its intention to invoke Section 9 of the MOU and appoint 
Agency attorneys to represent itself, although a number of cases 
have fallen within.its scope. Next, the memo presents 
considerations affecting invoking Section 9: (a) the reason(s) 
why the case remains unf iled; (b) the Agency interest to be 
served by assuring filing of the case sooner; (c) the ability of 
EPA to handle the litigation without DOJ involvement and support; 
(d) the desire to maintain DOJ involvement in cases; and (e) the 
likelihood of filing a complaint in the near future if Section 9 
is not invoked and whether or not invoking Section 9 is likely to 
accelerate filing. The GM then describes the procedures for 
invoking Section 9 -- who, what cases, and how. It concludes by 
stating that the Off ice of Regional Counsel has the primary 
responsibility to provide legal support to prosecute and manage a 
case where the Agency has invoked Section 9. 

(GM-26) (RF.1-7) 
Headquarters Review and Tracking of Civil Referrals 
(March 8, 1984) 

This policy clarifies the relationship between the Off ice of 
compliance Monitoring and the Regional off ices with regard to the 
handling of civil enforcement litigation. GM-26 is composed of 
the following: (1) Classification of Referrals; (2) Evaluation of 
Direct Referrals; (3) Tracking All Referrals in the Computer 
Docket; (4) Referrals Requiring Concurrence; and (5) Managing the 
Civil Enforcement Docket. 
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The first section, "Classification of Referrals," lists the 
four classes of cases in the Agency's civil enforcement program 
and briefly describes the appropriate roles of Headquarters and 
the Regional offices for each class. 

The next section, "Evaluation of Direct Referrals," 
addresses the review criteria for direct referrals. It explains 
the appropriateness of direct referrals, the format of the cover 
memorandum, and the substantive adequacy of direct referral 
packages. In addition, the procedures to be followed in cases of 
erroneous direct referrals are briefly explained. 

The third and fourth sections are extremely succinct. The 
third describes the procedures for the tracking of referrals in 
the computer docket and the fourth discusses how to handle 
referrals requiring concurrence. The last section explains the 
duties of Enforcement counsels. 

B. RF.2 Direct Referrals 

(GM-69) (RF.2-1) 
Expansion of Direct Referral of Cases to DOJ (January 
14, 1988) 

EPA and the Dept. of Justice [DOJ) agreed to expand the 
categories of civil judicial cases to be referred directly to DOJ 
from EPA Regional offices without the concurrence of the Asst. 
Administrator for the Office of Enforcement [OE]. This 
memorandum offers guidance to EPA personnel regarding procedures 
to follow in implementing the expanded referral agreement. 

The section covering procedures is divided into six parts. 
First, the guidance addresses cases subject to direct referral. 
Second, the memorandum explains preparation and distribution of 
referral packages (which require a cover letter summarizing eight 
listed elements of the case, the litigation report, and the 
documentary file supporting the litigation report). Third, the 
guidance discusses identification and resolution of significant 
legal and policy issues (Region has the initial responsibility to 
identify the issues, OE and Headquarters [HQ] program office 
review them, and DOJ reviews them and consults with OE and 
Region). Next, the memorandum discusses case quality and 
strategic value. Withdrawal of cases prior to filing and 
maintenance of the Agency-wide Case Tracking system are discussed 
last. 

There are four attachments: (1) the EPA-DOJ agreement of 
January 5, 1988; (2) an outline of the direct civil referral 
process as the Agency intends to implement it; (3) a list of 
types of cases which will continue to be referred through HQ; and 
(4) RF.2-2 (Implementation of Direct Referrals for Civil Cases). 
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(GM-18) (RF.2-2) 
Implementation of Direct Referral for Civil cases 
(December 1, 1983) 

This document guides EPA Headquarters and Regional personnel 
regarding procedures to follow in implementing the 9/29/83 EPA
DOJ direct referral agreement. The major part of the guidance 
addresses procedures for cases subject to direct referral. The 
other two parts briefly discuss cases not subject to direct 
referral (which go through the Office of Enforcement [OE) with a 
target 21-day turnaround) and measuring the efficacy of the 
direct referral agreement. 

The attached agreement lists categories of cases which can 
be referred directly from the Regional Administrator to the Dept. 
of Justice [DOJ]; all others mu.st continue to be reviewed by 
Headquarters OE and referred by the Asst. Administrator for OE to 
DOJ. The major part of this implementation guidance first 
addresses the contents of a referral package: a cover letter 
including a summary of eight listed elements, the litigation 
report, and the documentary file supporting the litigation 
report. This part next addresses DOJ responsibilities under the 
agreement, then explains Headquarters OE responsibilities. The 
major part concludes with a section discussing settlements in 
cases subject to direct referral, where the Asst. Administrator 
for OE shall continue to approve all settlements and consent 
decree modifications, even in direct referrals. 

C. RF.3 Delays in Filing Cases 

(GM-78) (RF.3-1) 
DOJ Procedures for Returning Certain Unf iled cases EPA 
for Further Processing (November 12, 1987). 

This policy briefly explains 1987 Department of Justice 
(DOJ) procedures to clear its enforcement docket of EPA cases 
that remain unf iled at DOJ for more than sixty days after 
referral while the Region is negotiating a consent decree or 
compiling additional information to support its filing. 

It continues to describe four ways that cases returned under 
this procedure could be reactivated by DOJ. DOJ will reactivate 
the case if the Region: (1) provides the requested additional 
information necessary for filing; (2) forwards a signed consent 
decree for processing; (3) notifies the Office of Enforcement and 
DOJ that the progress of the negotiations no longer justifies 
further delay in the filing of the complaint and requests that a 
complaint be filed; or (4) EPA resolves and internal policy 
conflict affecting the filing. 
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(GM-90) (RF.3-2) 
Procedures for "Hold Action" Requests (November 16, 
1990) 

This policy gives detailed procedures by which Regional 
Counsel and Enforcement Counsel may request that the Department 
of Justice (DOJ) delay filing of a case which has been referred 
to DOJ. It begins by stating that such requests are generally 
disfavored. In order to reduce the need for such requests, EPA 
is urged to use pre-referral negotiation procedures. The GM 
grants non-delegable authority to request a hold on a referred 
civil case to the Regional Counsel. The authority is limited to 
circumstances where additional time is needed to pursue pre
filing settlement negotiations, to add other counts or 
defendants, or to where unspecified realities of litigation 
militate in favor of a brief filing delay. 

In all cases, the cumulative delay limit on each case held 
is sixty days. Any hold beyond sixty days (individual or 
cumulative) may be requested solely by the Asst. Administrator 
for Enforcement. 

II. PENALTIES (PT) 

A. PT.1 General Procedures and Goals 

(GM-21) (PT .1-1) 
Policy on Civil Penalties (February 16, 1983) 

This policy provides the basic rationale for why penalties 
are critical to effective EPA administrative and judicial 
enforcement actions. The goals of penalty assessment include: 
(1) deterrence; (2) fair and equitable treatment of the regulated 
community; and (3) swift resolution of environmental problems. 

This document is divided into the following six sections: 
(1) Introduction; (2) Applicability; (3) Deterrence; (4) Fair and 
Equitable Treatment of the Regulated Community; (5) swift 
Resolution of Environmental Problems; and (6) Intent of Policy 
and Information Requests for Penalty Calculations. 

A Framework for Statute-Specific Approaches to Penalty 
Assessments (PT.1-2), the companion document to this policy, is 
to be utilized for developing penalty guidance appropriate for 
the user's particular program. In order to achieve the policy 
goals, the Policy on Civil Penalties directs that all 
administratively imposed penalties and settlements of civil 
penalty actions should be consistent, whenever possible, with the 
methods enunciated in the Framework. 



8 

Although this document does not address the mechanisms for 
achieving the policy goals, it does indicate when new versus old 
program-specific policies are to be followed. In addition, it 
lists several statutes that are not subject to this policy. 

(GM-22) (PT.1-2) 
A Framework for statute-specific Approaches to Penalty 
Assessments (February 16, 1984) 

This policy provides assistance to persons using the Policy 
on Civil Penalties (PT.1-1) to develop a medium-specific penalty 
policy. This framework applies to administratively imposed 
penalties and to settlements of administrative and judicial 
penalty actions. The Framework document is divided into two main 
sections. The first of these offers brief instructions on how to 
write a medium-specific policy. The second, an appendix, gives 
detailed guidance on implementing each section of the 
instructions from the first section and explains how the 
instructions are intended to further the goals of the policy. 

Part I, writing a program specific policy, addresses the 
following elements of the penalty: (1) developing a penalty 
figure; (2) calculating a preliminary deterrence amount; (3) 
adjusting the preliminary deterrence amount to derive the initial 
penalty target figure (prenegotiation adjustment); (4) adjusting 
the initial penalty target during negotiations; (5) use of the 
policy in litigation; and (6) use of the policy as a feedback 
device. 

The Appendix has three sections of its own. The first 
focuses on achieving deterrence by assuring that the penalty 
first removes any economic benefit from noncompliance. Then it 
adds an amount to the penalty that reflects the seriousness of 
the violation. The second provides adjustment factors so that 
the action will result in both a fair and equitable penalty and a 
swift resolution of the environmental problem. The third 
presents some "practical advice" on the use of the penalty 
figures generated by the policy. 

(GM-88) (PT. 1-3) 
Documenting Penalty Calculations and Justifications in 
EPA Enforcement Actions (August 9, 1990) 

This policy institutes a uniform system for documenting 
penalty calculations and explaining how they are consistent with 
applicable penalty policy in all EPA enforcement actions. 

First, every settlement package transmitted from a Region to 
Headquarters for concurrence must include a written "penalty 
justification" explaining how the penalty (economic benefit and 
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gravity components) was calculated and discussing the 
justification for any mitigation. When the rationale for 
mitigation is litigation risk, the justification should state the 
probable outcome of litigation and offer specific legal and 
factual analysis supporting that conclusion. The justification 
is prepared for circulation within the Off ice of Regional Counsel 
and for signature of the Asst. Administrator. It must not be 
circulated to the presiding agency official (as it could 
constitute an ex parte communication). All case files are 
required by the GM at all times during the course of the 
enforcement action to contain documentation of the current bottom 
line penalty agreed upon by the litigation team. The bottom line 
may change, but any modification must be justified by a 
documented change of conditions. 

(GM-38) (PT. 1-4) 
Remittance of Fines and civil Penalties (April 15, 
1985) 

This policy provides information on the remittance procedure 
instituted by the EPA Office of the Comptroller. EPA adopted the 
Nationwide Lockbox System for receipt of payments on debts owed 
to the Agency in order to improve the process. The list attached 
to GM-38 shows for each Region and for EPA Headquarters the 
lockbox address to which payments of penalties owed the Agency 
should be sent. In addition, it lists the address to which 
remittances for Superfund billings nationwide should be sent. 

(GM-33) (PT. 1-5) 
Guidance for Calculating the Economic Benefit of 
Noncompliance for a Civil Penalty Assessment (November 
5, 1984) 

This guidance amplifies the material in the Appendix of the 
"Framework for Statute-Specific Approaches to Penalty 
Assessment," (PT.1-2) describing how to calculate the economic 
benefit of noncompliance as part of developing a civil penalty. 
The guidance introduces BEN, the computer model, in terms of how 
this model resolves the identified problems related to the use of 
the prior model, CIVPEN. It points out the circumstances under 
which BEN can and cannot be used in calculating a civil penalty. 
The exhibit attached to this document summarizes BEN. In 
addition, the guidance explains the new civil penalty policy 
approach, how to use BEN to calculate economic benefit of 
noncompliance, and the advantages of BEN over other calculation 
methods. 
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(GM-45) (PT. 1-6) 
Division of Penalties with state and Local Governments 
(October 30, 1985) 

State and local governments may share in civil penalties 
that result from their participation in federal environmental 
enforcement actions, to the extent that penalty division is 
permitted by federal, state, and local law and is appropriate 
under the circumstances of the individual case. This policy 
briefly describes how penalty divisions advance federal 
enforcement goals, some concerns with penalty divisions, and the 
factors to be considered in deciding if penalty division is 
appropriate. 

B. PT.2 Mitigation 

(GM-56) (PT. 2-1) 
Guidance on Determining a Violator's Ability to Pay a 
Civil Penalty (December 16, 1986) 

This document offers guidance on when and how to adjust a 
penalty target figure when a violator claims that paying a civil 
penalty would cause extreme financial hardship. 

The memorandum begins by discussing when to apply the 
ability to pay factor and the methodology for applying that 
factor using the ABEL computer model. This guidance follows this 
with sections discussing: (a) a violator's options for paying a 
civil penalty; (b) information necessary to determine ability to 
pay; (c) confidentiality of financial information provided to 
EPA; (d) a four-step process to apply the ability to pay factor; 
and (e) the financial computer program (ABEL). 

The guidance includes two narrative hypotheticals in Exhibit 
1, one assuming that the violator is financially healthy and the 
other assuming that the violator is not financially healthy. 
Also included in the document is Attachment A, data for an ABEL 
example. 

(GM-77) 
Policy on the Use of supplemental Environmental 
Projects in EPA settlements (February 12, 1991) 

(PT. 2-2) 

This policy describes the theory behind supplemental 
environmental projects (SEPs) and the conditions under which they 
might be considered. According to the document, EPA may approve 
a supplemental project so long as that project furthers the 
Agency's statutory mandates to clean the environment and deter 
violations of the law. The SEPs may be considered if the 
violations are corrected through actions to ensure future 
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compliance, deterrence objectives are served, and there is an 
appropriate relationship (vertical or horizontal nexus) between 
the nature of the violation and the environmental benefits to be 
derived from the supplemental project. 

The document is divided into twelve sections, some of which 
are very detailed. First, five categories of projects are 
suggested as potential SEPs: (1) pollution prevention projects; 
(2) pollution reduction projects; (3) projects remedying adverse 
public health or environmental consequences; (4) environmental 
auditing projects; and (5) enforcement-related environmental 
public awareness projects. Next, the document offers three 
examples of projects not permissible as SEPs. It goes on to 
de.fine the required nexus of the SEP to the violation. The other 
nine sections follow in this order: status of the enforcement 
action; main beneficiary of a SEP; extent to which the final 
assessed penalty can reflect a SEP; SEPs for studies; substitute 
performance of a SEP; level of concurrence of affected Regions; 
oversight and tracking; documenting approval of SEP proposals; 
and coverage of this policy. 

(GM-51) (PT. 2-3) 
Guidance on Calculating After Tax Net Present Value of 
Alternative Payments (October 28, 1986) 

This guidance provides a methodology for calculating the 
after tax net present value (ATNPV) of an environmentally 
beneficial project proposed by a violator to mitigate a portion 
of a civil penalty. The document first discusses the basis of 
mitigation, the 1984 uniform civil penalty policy (PT.1-1 and 
PT.1-2), which permits EPA to accept, under specified conditions, 
a violator's investment in environmentally beneficial projects 
for mitigation. (Those conditions are contained in the Policy on 
the Use of Supplemental Environmental Projects in EPA Settlements 
(P~~.2-2)). EPA cannot mitigate the civil penalty to an extent 
greater than the ATNPV of the alternative payment. This policy 
then explains use of the BEN computer model to calculate the 
ATNPV of alternative payments. (By January of 1995, a new model, 
PROJECT, will be available to do this calculation.) Attachment A 
closes the guidance with an example of a proposed alternative 
payment project with the BEN computer model output showing the 
ATNPV of the investment. 

c. PT.3 Stipulated Penalties 

(GM-75) 
Use of Stipulated Penalties in EPA Settlement 
Agreements (January 24, 1990) 

(PT. 3-1) 

This document provides relatively specific guidance on the 
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use of stipulated penalties in the settlement of enforcement 
actions. It addresses multiple issues and gives a preferred 
approach and its rationale. This guidance does not supersede an 
existing medium-specific policy, "Guidance on the Use of 
Stipulated Penalties in Hazardous Waste Consent Decrees" 
(9/21/87). It applies to judicial settlements and to 
administrative cases where EPA has legal authority to assess 
stipulated penalties. The asserted primary goal of stipulated 
penalties is to provide an effective deterrent to violation of 
the settlement agreement. 

This guidance is divided. into six sections: (1) Types of 
Requirements to Which Stipulated Penalties Should Apply; (2) 
Level of Stipulated Penalties; (3) Method of Collection; (4) 
Timing of Enforcement Responses; (5) Reservation of Rights; and 
(6) Collection of Stipulated Penalties. 

The penalties can apply to any clearly definable event. 
This document lists six criteria to apply to set the level of the 
penalty: (1) initial civil penalties imposed; (2) economic 
benefit of non-compliance; (3) source's ability to pay; (4) 
gravity of the violation; (5) source's history of compliance; and 
(6) an escalating schedule for the length of the violation. 

The guidance provides two methods of collection: the 
preferred method, viz., the penalty automatically becomes due 
upon [non]occurrence of a specified even, or the penalty is 
payable on demand by the government. For additional guidance, 
the EPA Manual on Monitoring & Enforcing Administrative and 
Judicial Orders should be consulted. The document concludes by 
stressing the necessity of reserving all rights to the government 
to pursue any other enforcement responses for violation of 
consent agreement provisions (see Guidance for Drafting Judicial 
Consent Decrees (OR.1-1) for model language of a consent decree), 
and by urging prompt action to collect stipulated penalties that 
are due. 

(GM-67) (PT. 3-2) 
Procedures for Assessing stipulated Penalties (January 
11, 1988) 

This guidance clarifies procedures for assessing stipulated 
penalties on account of consent decree violations. Unless the 
consent decree provides otherwise, letters to defendants 
demanding payment of stipulated penalties should be sent by the 
Department of Justice (DOJ). This memo lists the following steps 
to enlist DOJ assistance: (1) Region sends letter to DOJ 
requesting DOJ to issue a demand letter, containing a summary of 
relevant facts, issues, and proposed solutions; (2) DOJ sends 
Region and Off ice of Enforcement any response to the demand 
letter; (3) if the response is unsatisfactory, Region sends 
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direct referral package to DOJ, requesting that DOJ enforce the 
unresolved consent decree violations; (4) DOJ takes action to 
enforce the original consent decree with full participation by 
Region; and (5) when the defendant pays a stipulated penalty to 
the government without receiving a demand letter, Region notifies 
the appropriate Associate Enforcement Counsel. This document 
concludes with a paragraph on making appropriate entries in the 
SPMS (now STARS) Consent Decree Tracking Measure. 

D. PT.4 Confidential Information (Summaries of BEN and 
ABEL Case Memoranda not contained in Compendium 

(GM-no) (PT. 4-1) 
summaries of BEN and ABEL case Memos not contained in 
Compendium 

This enforcement sensitive case memorandum reviews all the 
case law in the area of measuring and recapturing of economic 
benefit. It is designed for environment enforcement 
professionals at the Federal, State and local level. It examines 
the issue by topic and uses the cases to illustrate the major 
points. The current memorandum is dated August 1, 1993. It is 
usually updated on an annual basis. Government enforcement 
personnel can obtain copies from Jonathan Libber at (202) 564-
6011. 

(GM-no) (PT. 4-2) 
Ability to Pay --For-Profit Entities: An Analysis of 
Judicial and Administrative Interpretation 

This enforcement sensitive case memorandum reviews all the 
case law in the area of establishing and proving a violator's 
claim of inability to afford compliance, clean-ups or civil 
penalties. It is designed for environment enforcement 
professionals at the Federal, State and local level. It examines 
the issue by topic and uses the cases to illustrate the major 
points. The current memorandum is dated August 1, 1993. It is 
usually updated on an annual basis. Government enforcement 
personnel can obtain copies from Jonathan Libber at (202) 564-
6011. 
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III. CONTRACTOR LISTING (CL) 

A. CL.1 General Listing Procedures 

(GM-no) (CL.1-1) 
OS Environmental Protection Agency Contractor Listing 
Procedures and Guidance (May 1993) 

This document sets forth the procedures for the Contractor 
Listing Program (CLP). It addresses both listing and removal 
procedures for both mandatory and discretionary listing. This 
document contains: 

1) a summary of the legal authority for the contractor 
listing program, including the statutory and regulatory 
authorities governing the CLP; 

2) a detailed description of the procedures followed 
by the Listing Official (LO) in processing both 
mandatory and discretionary recommendations to list; 

3) a detailed description of the procedures the LO 
follows with processing automatic removals and requests 
for removal from the EPA List of Violating Facilities 
(the List). 

4) a description of the roles in the process of EPA 
staff in both the Regions and Headquarters; and 

5) procedures for publishing confirmations of listing 
and removal from the List. 

In addition, the document contains a number of attached 
documents which can be used as guidance when drafting the 
documents called for under the CLP's procedures. The attachments 
also include Federal regulations governing the listing program 
and copies of policy documents and case decisions pertaining to 
the listing program. 

B. CL.2 Discretionary Listing 

(GM-53) (CL. 2-1) 
Guidance on Implementing the Discretionary contractor 
Listing Program (November 26, 1986) 

This guidance establishes Agency policy and procedures for 
implementing the discretionary contractor listing program in EPA 
enforcement proceedings. After the statement of purpose and the 
background sections, this document covers multiple topics as they 
apply to contractor listing. 
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First of all, certain statutes and Executive Order 11738 
authorize EPA to prohibit facilities from obtaining federal 
government contracts, grants, or loans, as a consequence of 
criminal or civil environmental violations. The policy describes 
appropriate cases for discretionary listing recommendations: (1) 
violations of consent decrees; (2) continuing or recurring 
violations following filed civil judicial actions; (3) violations 
of administrative orders; (4) multi-facility noncompliance within 
a single company; and (5) other circumstances. The document then 
recites the required standard of proof in listing proceedings. 
It also addresses fairness concerns in EPA use of contractor 
listing, press releases on contractor listing actions, 
coordination with the Department of Justice, applicability of 
contractor listing to municipalities, use of listing in 
administrative orders, obtaining information concerning 
government contracts held by a facility under consideration for 
listing, and Headquarters assistance in preparing and processing 
listing recommendations. 

This listing guidance includes an appendix entitled "The 
Listing Program and Final Revisions to 40 CAR Part 15." Also 
included are five attachments: (A) Model Listing Recommendation 
Based on Administrative Enforcement Action; (B) Model Listing 
Recommendation Based on Judicial Enforcement Action; (C) 
attachment to B; (D) Model Letter to a Facility Violating the 
Clean Water Act Requesting a List of its Federal Contracts, 
Grants, and Loans; and (E) (same as D for the Clean Air Act]. 

c. CL.3 Asbestos 

(GM-No) (CL. 3-1) 
Asbestos Contractor Listing (June 30, 1988) 

The subject of this policy is the application of contractor 
listing regulations to the specific circumstances of a violation 
of a NESHAP by an asbestos demolition and renovation (D&R) 
company. It discusses the issues of listing: (1) where a company 
has repeated violations of short duration, (2) when it is 
appropriate to designate the company rather than the demolition 
site as the "facility", and (3) when actions satisfy the 
requirement of "correction of conditions giving rise to listing". 

(GM-No) (CL. 3-2) 
Defining the "Violating Facility" for Purposes of 
Listing Asbestos Demolition and Renovation companies 
Pursuant to section 306 of the Clean Air Act (March 11, 
1988) 

A "facility" includes "any ... location or site of 
operations •.. to be used i the performance of a contract, grant or 
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loan" under the definition in Section 15.4 of the Clean Air Act. 
This policy confirms that the business address or the address of 
some other property used by an asbestos demolition and renovation 
(D&R) company may be used to identify the "violating facility". 
This is in addition to the address of the particular site 
involved in the violating activity (e.g., the place of business 
of a customer). Based upon this interpretation of facility, EPA 
can place a D&R company on the List of Violating Facilities, so 
long as the business address of the contractor is fairly 
associated with the activity which is the violating conduct. 

D. CL.4 Mandatory Listing 

(GM-32) (CL. 4-1) 
Implementation of Mandatory Contractor Listing (August 
a, 1984) 

The proposed revisions to 40 CAR Part 15 require that the 
List of Violating Facilities automatically include any facility 
which gives rise to a criminal conviction of a person under 
Section 113(c) (1) of the Clean Air Act or Section 309(c) of the 
Clean Water Act. This document describes the procedures for 
mandatory listing and the procedures for removal from the 
mandatory list. 

(GM-No) (CL. 4-2) 
EPA Policy Regarding the Role of corporate Attitude, 
Policies, Practices, and Procedures in Determining 
Whether to Remove a Facility from the EPA List of 
Violating Facilities Following a Criminal Conviction 
(October 31, 1991) 

This policy discusses the AA's determination and the EPA 
Case Examiner's decision in Valmont Industries, which established 
the principle that the presence of a poor corporate attitude 
regarding compliance with environmental standards, thus creating 
a climate facilitating the likelihood of a violation, may be part 
of the condition giving rise to the conviction which must be 
corrected prior to removal of the facility from the List. Then 
it clarifies the extent to which corporate attitude may be a 
relevant factor for determining correction in cases involving 
knowing or negligent criminal conduct, where evidence of willful 
falsification or deception itself is not involved. 

Criteria are provided which will be applied by EPA in 
determining whether the condition giving rise to a conviction has 
been corrected in a given case. Factors which EPA will consider 
include, without limitation: (1) the establishment of an 
effective program to prevent and detect environmental problems 
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and violations of the law (in this regard, six steps are 
enumerated which, taken together, satisfy at least minimally the 
requirement of the exercise of due diligence); (2) the relation 
of the precise actions included in the program to the size, 
nature of business, and prior history of the organization; and 
(3) any voluntary environmental cleanup or compliance 
activities, or pollution prevention or reduction measures 
performed. 

IV. SETTLEMENTS (SE) 

A. SE.1 Procedures 

(GM-42) (SE. 1-1) 
Form of Settlement in civil Judicial Cases (July 24, 
1985) 

In response to a situation in which a case was settled 
without a consent decree and the defendant later refused to abide 
by the terms of the informal settlement, the Office of 
Enforcement decided to place in writing the Agency's general 
policy regarding the form of settlement of civil judicial 
enforcement cases. 

This policy directs that after a complaint is filed, all 
civil judicial cases should be settled only by consent decree, or 
where appropriate, by stipulation of dismissal. The "where 
appropriate" in the latter option refers to situations where the 
settlement requires payment of a penalty and the penalty has been 
paid in full at the time of settlement. 

In cases involving "extraordinary and compelling 
circumstances" in which EPA, in consultation with the Dept. of 
Justice, decides to settle without a consent decree or 
stipulation of dismissal, the Agency attorneys should obtain 
advance concurrence from the Asst. Administrator for Enforcement. 

(GM-62) (SE. 1-2) 
Guidance on the use of Alternative Dispute Resolution 
in EPA Enforcement cases (August 14, 1987) 

According to this guidance, EPA intends to use the 
Alternative Dispute Resolution [ADR] process to efficiently 
resolve enforcement actions with results similar to those the 
Agency reaches through litigation and negotiation. This guidance 
seeks to: (1) establish policy; (2) describe methods; (3) 
formulate case selection procedures; (4) establish 
qualifications; and (5) formulate case management procedures. 

First, the document describes the methods of ADR, such as 
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mediation, arbitration, fact-finding, and mini-trials. Then it 
discusses characteristics of enforcement cases suitable for ADR. 
Such traits include impasse (actual or potential), resource 
considerations, and remedies affecting parties not subject to an 
enforcement action (local/state government, citizen group, etc.). 
The document next prescribes the procedure for approval of cases 
for ADR -- integrating selection of cases for ADR into the 
existing enforcement case selection process and creating decision 
points and contacts in the Regions, Headquarters, and the Dept. 
of Justice to determine whether to use ADR in particular actions. 

Following those sections, the guidance discusses procedures 
for selection of a qualified Third Party Neutral. Then, other 
miscellaneous issues are discussed, such as memorialization of 
agreements, fees for Third Party Neutrals, confidentiality of 
records and communications arising from ADR, and the relationship 
of ADR to "timely and appropriate" and "significant 
noncompliance" requirements. It concludes with a section 
detailing procedures for the management of ADR cases, with 
illustrative attachments for each of the various ADR techniques. 

(GM-73) (SE. 1-3) 
Process for conducting Pre-Referral settlement 
Negotiations on Civil Enforcement cases (April 13, 
1988) 

This document is (1) an EPA-DOJ agreement on the process for 
conducting pre-referral settlement negotiations of non-Superfund 
civil judicial enforcement cases and (2) an attached set of 
protocols establishing a process for providing a Regional off ice 
with pre-authorization to negotiate settlement with potential 
defendants before resorting to the full-scale referral/litigation 
process. The document is divided into five main sections 
providing guidance and a flow chart with a timeline for achieving 
the procedures set out in the text. 

First, to initiate the process, the Regional Administrator 
shall send to the Office of Enforcement {OE), Headquarters {HQ) 
Program Compliance Off ice, and the Department of Justice (DOJ) a 
mini-litigation report/case summary addressing eleven listed 
topics and a proposed draft consent decree. Second, DOJ, OE, and 
HQ Program Off ice provide comments on the proposed case, national 
issues, terms of settlement, further contact points, and 
negotiation/litigation strategy. Third, the EPA HQ must either 
approve or disapprove the signed consent decree for civil 
settlements. Simultaneously, DOJ must review the decree and 
approve or disapprove. Finally, if approved, DOJ moves the court 
to enter the consent decree. 
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(GM-39) (SE. 1-4) 
Enforcement settlement Negotiations (May 22, 1985) 

The Off ice of Enforcement (OE) drafted this document as a 
result of several Regions submitting settlements for OE approval 
that had been communicated to and tentatively agreed upon with 
defendants without Headquarters' (HQ) knowledge, involvement, or 
approval. This policy emphasizes that a copy of all draft 
settlement agreements should be transmitted by the Regional 
Counsel to the appropriate Enforcement Counsel before it is 
presented to the defendant. In addition, the policy briefly 
explains the rationale behind this policy and how in the future 
OE will handle cases in which Regions have concluded settlements 
without prior consultation with HQ. 

(GM-34) (SE. 1-5) 
Policy Against "No Action" Assurances (November 16, 
1986) 

This policy reaffirms EPA policy against giving definitive 
assurances, either written or oral, outside the context of a 
formal enforcement proceeding that EPA will not proceed with an 
enforcement response for a specific individual violation of an 
environmental protection statute, regulation, or other legal 
requirement. 

The policy briefly explains the reasons for not making "no 
action" promises, the types of requested assurances to which this 
policy applies, exceptions to this policy, and how the policy 
relates to state and local enforcement efforts. In addition, 
guidance is given on how to proceed in cases of definitive 
written or oral no action commitments. 

B. SE.2 Terms of Settlement 

(GM-80) (SE. 2-1) 
Multi-media settlements of Enforcement cases (February 
6, 1990) 

The purpose of this document is to provide guidance which 
explains (a) EPA disfavor of case settlements which include 
releases of potential enforcement claims under statutes not named 
in the complaint and not serving as the basis for any EPA 
enforcement action, and (b) the procedure for approval for any 
multi-media settlements of enforcement claims in civil judicial 
enforcement claims. 

Since standard EPA policy dictates that releases should be 
no broader than the causes of action asserted in the complaint, 
EPA should grant a multi-media release only in exceptional single 
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media enforcement cases. This guidance lists three factors to 
consider in granting such a release: (1) the extent to which EPA 
is in a position to know whether it has a cause of action 
warranting further relief against the settling party under each 
of the statutes included in the relief; (2) whether the 
settlement provides adequate consideration for the broader 
release; and (3) whether the settling party is in bankruptcy. It 
also prohibits releasing any cause of action not based on an EPA 
federal statute. 

The next section is procedural. Approval for the release 
must be secured from the appropriate EPA official. There must be 
cross-media consultation and investigation among all affected 
Regional Program Offices. The Regional Administrator must give 
Headquarters notice of the release and an explanation of the 
Region's decision. Finally, the Office of Enforcement division 
with the lead in the settlement must ensure that other affected 
divisions don't object to the multi-media release. 

(GM-79) (SE. 2-2) 
Interim Policy on the Inclusion of Pollution Prevention 
and Recycling Provisions in Enforcement Settlements 
(February 25, 1991) 

This policy offers Agency enforcement personnel a generic 
interim policy and guidelines for including pollution prevention 
and recycling provisions in administrative or judicial settlement 
agreements. After stating its purpose and giving some background 
on the EPA's definition of pollution prevention, the document is 
split into two sections. 

First, the document states the interim policy: EPA favors 
pollution prevention and recycling as a means of achieving and 
maintaining compliance and of correcting outstanding violations 
when negotiating enforcement settlements (civil or criminal and 
with all entities). It continues, offering four situations which 
favor the use of pollution prevention conditions in the 
settlements. Then it explains the use of pollution prevention as 
a means of correcting a violation and pollution prevention 
conditions "incidental" to the correction of a violation. 

The last part of the policy details specific elements of the 
interim policy. It provides factors for establishing timeliness 
for implementing the conditions: (a) seriousness of the 
violation; (b) aggregate gain in "extra" pollution prevention; 
(c) reliability/availability of the technology; (d) applicability 
of the technology; and (e) compliance-related considerations. It 
goes on to discuss general considerations for assessing penalties 
and more specific guidelines for supplemental environmental 
projects. GM-79 concludes with a brief discussion of tracking 
and assessing compliance with settlement terms, delegations and 
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level of concurrence, and organizational issues. 

Attached to this document are a list of seventeen target 
chemicals, the Policy on the Use of Supplemental Environmental 
Projects in EPA settlements (PT.-2-2), and a memo (Attachment B) 
announcing the creation of an Agency workgroup on multi-media 
enforcement. 

(GM-52) 
Final EPA Policy on 
Auditing Provisions 
(November 14, 1986) 

(SE. 2-3) 
the Inclusion of Environmental 
in Enforcement settlements 

This document provides Agency enforcement personnel with 
general criteria for and guidance on selecting judicial and 
administrative enforcement cases in which EPA will seek to 
inc:lude environmental auditing provisions among the terms of any 
settlement. 

The first major section of the guidance provides the 
statement of policy and suggests that environmental auditing 
provisions are most likely to be proposed in settlement 
negotiations when there is a pattern of violations attributable 
to the absence of an environmental management system, or when the 
type of violations indicates the likelihood that similar 
noncompliance problems may exist or occur elsewhere in the 
facility or at other facilities operated by the regulated entity. 
This section goes on to discuss the scope of the audit 
requirement (which type of audit to propose), EPA oversight of 
the audit process, EPA requests for audit-related documents, 
stipulated penalties for audit-discovered violations, and the 
effect of auditing on EPA inspection and enforcement. EPA 
employees are instructed in the last major section of the 
auditing guidance to follow Implementing Nationally Managed or 
Coordinated Enforcement Actions (RF.1-5) and the Revised Policy 
Framework for state/EPA Enforcement Agreements (SF.1-2) when 
negotiating over facilities located in more than one EPA region. 

There are several attachments to the auditing guidance: 

A - Environmental auditing policy statement; 

B - Representative sample of environmental auditing settlements 
achieved to date; 

C - Model environmental compliance audit provision, with require
ment for certification of compliance; 

D - Model environmental compliance audit provision, with require
ment for submission of plan for improvement of 
environmental management practices; 
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E - Model environmental compliance and management audit provision 
with all audit results submitted to EPA; 

F - Model environmental compliance and management audit provision 
with extensive Agency oversight; and 

G - Model emergency environmental management reorganization 
provision. 

V. CRIMINAL ENFORCEMENT POLICIES THAT IMPACT CIVIL ENFORCEMENT 
(CP) 

A. CP.1 Parallel Proceedings 

(GM-no) (CP.1-1) 
Parallel Proceedings Policy (June 21, 1994) 

The purpose of this policy is to define and explain by whom, 
why, when, and to what purpose EPA uses parallel proceedings to 
maximize results and minimize legal risks for all enforcement 
actions and to preserve limited enforcement resources. The 
document states five principles that guide EPA enforcement 
personnel as to when to use parallel civil and criminal 
proceedings. I then lists some procedures to follow when during 
parallel proceedings. 

B. CP.2 Case Management Procedures 

(GM-no) (CP.2-1) 
The Exercise of Investigative Discretion (January 
12, 1994). 

This policy has been issued by the Director of OCE to give 
EPA Special Agents guidance in assessing and evaluating their 
cases for potential criminal referral and prosecution. It 
combines expressions of Congressional intent and OCE experience 
in operating under existing criminal/civil Regional case
screening criteria, incorporating by reference GM-85 (recodif ied 
as CM.1-2), "Regional Enforcement Management: Enhanced Regional 
case screening" (December 3, 1990). This policy acquaints civil 
enforcement personnel with the criteria under which OCE its cases 
so that appropriate referrals are made from civil to criminal 
within EPA. 

Congressional intent regarding case selection is summarized 
as follows: criminal enforcement authority should target the most 
egregious and significant cases. EPA's case selection process 
for identifying the most worthy cases for criminal case 
development focuses on 1) significance of environmental harm and 
2) culpable conduct. The two selection criteria further 
enumerate factors to weigh culpable conduct and seriousness of 
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the environmental harm. Emphasis is placed on equal application 
of the criteria and factors to corporations and individuals 
alike, based on the evidence of culpability in each case. 
Emphasis is also placed on the consideration of administrative 
and civil remedies as appropriate alternatives for less flagrant 
violations, and correctly distinguishing these latter cases from 
appropriate criminal cases in practice. 

(GM-no) (CP.2-2) 
Referral of criminal cases for Prosecutive Action 
(March 2, 1993). 

This policy redelegates authority for criminal case 
referrals to DOJ from the Director of OCE to the Director of the 
Criminal Investigation Division, to be accomplished in 
consultation with the Director of the Criminal Enforcement 
Counsel Division. The policy also incorporates the "Regional 
Enforcement Management: Enhanced Regional Case Screening" (GM-85 
recodified as CM.1-2) as the starting point of the referral 
process, to consider whether violations would be best addressed 
by administrative, civil-judicial, and/or criminal investigation 
and prosecution. The role of the Regional Criminal Enforcement 
Counsel (RCEC) in the process is to assess the legal soundness of 
the case, provide appropriate liaison functions, and assist DOJ 
when warranted in prosecuting the cases. 

The policy sets out a system of case initiation and 
review beginning with the Special Agent-in-Charge, the RCEC, and 
finally the Director of the Criminal Investigations Division. 
All cases receive this review prior to referring the case to the 
appropriate United States Attorney's Office for assistance in 
investigation, grand jury action, and/or prosecution. 

VI. PUBLICITY (PB) 

A. PB.1 Civil Enforcement 

(GM-46) (PB. 1-1) 
Policy on Publicizing Enforcement Activities (November 
21, 1985) 

This document establishes EPA policy on informing the public 
of Agency enforcement activities, since publicity is an element 
of the EPA's program to deter environmental noncompliance. 

The memorandum begins with a statement of policy: press 
releases are to be issued for judicial and administrative 
enforcement actions, including settlements and successful rulings 
and other significant enforcement program activities. The main 
part of this policy, implementation of the policy, is divided 
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into five subsections. First, it discusses when to use press 
releases. Next, it covers approval of press releases. Then it 
addresses coordination among various EPA offices, the Dept. of 
Justice [DOJ], and the states. Distribution of press releases to 
the local and national media and to targeted trade press and 
mailing lists is discussed in the fourth subsection. The GM 
concludes by exploring use of publicity other than press 
releases. 

An Addendum of August 4, 1987, is an attached guidance on 
how to address the issue of the "penalty gap" that occurs where 
the difference between the proposed and final penalty is 
appreciable. The addendum also provides standard text to be 
included in EPA press releases. 

B. PB.2 Criminal Enforcement 

(GM-no) (PB.2-1) 
Policy on Responding to Public or Media Inquiries 
Regarding criminal Cases (December 22, 1989). 

Criminal investigations are managed in EPA's criminal law 
enforcement program by trained law enforcement personnel (Special 
Agents). When cases warrant criminal prosecution they are 
systematically referred to criminal prosecutors in the Department 
of Justice for action. However, public inquiries regarding 
criminal cases are not directed only to OCE or the Department of 
Justice, but may come to other EPA employees who are not in the 
criminal program. On those occasions when the public or news 
media contact any Agency personnel seeking information about (or 
even to verify the existence or determine the nature of) a 
criminal case, all EPA personnel, whether in a civil or criminal 
program, should respond: "EPA has a policy to neither confirm or 
deny the existence of a criminal investigation". EPA personnel 
may further explain that the purpose of that response is to 
protect the Constitutional rights of the parties being 
investigated, as well as to preserve the integrity of the 
Agency's and the Department of Justice's criminal investigation, 
which are conducted under strict Federal rules of criminal 
procedure for those reasons. 

VII. REGULATORY DEVELOPMENT (RG) 

A. RG.1 General Procedures and Goals 

(GM-58) (RG. 1-1) 
Issuance of Enforcement considerations for Drafting and 
Reviewing Regulations & Guidelines for Developing New 
or Revised Compliance and Enforcement strategies 
(August 15, 1985) 
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This document is a two-part directive. Part I addresses 
enforcement considerations for drafting and reviewing 
regulations. Part II presents guidelines for developing new or 
revised compliance and enforcement strategies. 

Part I is intended to provide guidance in the form of a 
checklist of minimum considerations for workgroup members to use 
during the process of developing a "major rule" or a "significant 
rule" that may have enforcement ramifications as well as any 
other rule with enforcement implications. A checklist of thirty
four questions follows, dividing the major concerns into: 
preamble; definitions; scope and applicability of regulation; 
performance standards; monitoring and inspection; record keeping/ 
recording requirements; and demonstrating compliance with 
performance standards. 

Part II is structured similarly, providing a guidance 
checklist to evaluate the need for new or revised compliance and 
enforcement strategies, to assess the appropriate timing for 
completing these strategies, and to determine the scope of 
strategies that need to be developed. The checklist applies to 
developing new or revised strategies for: (1) new Agency program 
initiatives; (2) new statutory responsibilities delegated to the 
Agency; (3) revisions to existing regulations that a program 
off ice determines will have a significant effect on an ongoing 
program; and (4) programs with existing strategies that are not 
producing adequate environmental results. 

(GM-47) (RG. 1-2) 
A Summary of OE's Role in the Agency's Regulatory 
Review Process (January 27, 1986) 

This guidance describes the Office of Enforcement's (OE) 
role and responsibilities in the EPA regulatory process and sets 
forth procedures for OE staff to follow in reviewing and 
concurring in regulation packages. 

The first part of the memorandum, OE's role in the Agency's 
regulation review process, is divided into sections discussing 
participation in Steering Committee meetings, Start Action 
Request (SAR) review, Agency-wide work groups, Steering Committee 
review, and red border review (the final interoffice review). 
The second part of this document contains procedures for 
concurrence on regulation packages under OE review, first 
describes procedures under the old system, then describes 
revisions to the procedures, and explains in greater detail the 
procedures currently followed by OE. 

Appendix 1 provides three charts outlining the regulation 
review process. Chart 1 is the old system, and Charts 2 & 3 are 
the new system. Appendix 2 summarizes EPA's regulation 
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development and review process as managed by the Off ice of 
Policy, Planning, and Evaluation (OPPE). 

(GM-59) (RG. 1-3) 
The Regulatory Development Process: Change in steering 
Committee Emphasis and OE Implementation (February 6, 
1987) 

EPA issued this directive to prevent situations where major 
issues or concerns are raised at the last minute before a 
Steering Committee meeting. The document is divided into two 
sections and several attachments. 

The first section provides a background sketch and statement 
of purpose. The second section proffers two procedures to 
follow: (1) at the conclusion of a Steering Committee meeting, a 
draft agenda for the next meeting is distributed; and (2) each 
Enforcement Counsel should review that draft agenda for matters 
applicable to his or her program area and then provide a one page 
summary for any issues that should be voiced to the Committee 
with respect to each agenda topic. 

Attachment 1 is the memo announcing this change. Attachment 
2 outlines changes and roles in the regulatory development 
process, including how the process will work, responsibilities of 
workgroup chairs, and roles and responsibilities of Steering 
Committee members. Attachment 3 is a prototype "Working Group 
Format" with several "Fact Sheets." 

(GM-4) (RG. 1-4) 
Ex Parte Contacts in EPA Rulemaking (August 4, 1977) 

This document presents guidelines all EPA employees should 
follow in discussing the merits of proposed rules with interested 
persons outside the Agency during the period between proposal and 
promulgation. 

First, during the period between proposal and promulgation 
of a rule, all employees should respond to inquiries about the 
rule, explain how it would work, and attend public meetings of 
interested groups. Second, during this period, EPA employees may 
meet with interested persons for the purpose of better 
understanding any technical, scientific, and engineering issues 
involved or discussing the broader questions involved. 

In all cases, a written summary of the significant points 
made at the meetings must be placed in the comment file. All new 
data or significant arguments presented should be reflected in 
the summary. This requirement applies to every form of 
discussion with outside interested persons as long as the 
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discussion is significant 

VIII. STATE/FEDERAL AGREEMENTS (SF) 

A. SF.1 General Procedures and Goals 

(GM-41) (SF. 1-1) 
Revised Policy Framework for State/EPA Enforcement 
Aqreements (Auqust 25, 1986 - oriqinally issued June 
26, 1984) 

The document is the Agency's policy framework for 
implementing an effective state/federal enforcement relationship 
through national program guidance and regional/state agreements. 
This document was intended to reinforce the Guidance for FY 1987 
Enforcement Agreements Process (4/15/86), and to serve as a guide 
for negotiations and implementation of the Enforcement 
Agreements. The revisions incorporate into the Policy Framework 
addenda developed between 1984 and 1986 in the areas of oversight 
of state civil penalties, involvement of the state attorneys 
general in the enforcement process, and implementation of 
nationally managed/coordinated cases. 

The policy framework is divided into six sections. The 
first section, State/Federal Enforcement Agreements: Form, Scope 
and Substance, sets forth the form and scope of the agreements as 
well as the degree of flexibility the Regions have in tailoring 
national policy to individual states. 

The second section, oversight Criteria and Measures: 
Defining Good Performance, outlines the criteria and measures for 
defining a quality program whether the compliance or enforcement 
program is administered by EPA or a state. According to this 
section, the criteria are intended to serve only as guidance and 
are not to be adopted word-for-word. Criterion #5 is a new 
section which deals with the definition of what constitutes 
timely and appropriate enforcement response. 

The next section, Oversight Procedures and Protocols, sets 
forth principles on how EPA should conduct its oversight 
function. This section discusses the approach, the process, and 
the follow-up and consequences of oversight. 

Criteria for Direct Federal Enforcement in Delegated States, 
the fourth section, explains the circumstances under which EPA 
takes direct enforcement action in a delegated state. It also 
covers the manner in which EPA should take action so that state 
programs are being strengthened simultaneously. 

Section five, Advance Notification and Consultation, deals 
with EPA's policy of "no surprises." It explains what measures 



28 

must be taken with each state in order to ensure that the policy 
is effectively carried out. 

The final section, State Reporting, reviews key reporting 
and recordkeeping requirements for management of data and public 
reporting on compliance and enforcement program accomplishments. 
It lists seven measures for EPA to use to manage and oversee 
performance by Regions and states. 

(GM-57) 
Guidance for the Fy 1989 state/EPA Enforcement 
Agreements Process (June 20, 1988) 

(SF. 1-2) 

This guidance introduces the regional enforcement strategies 
process as a means of addressing state and regional priorities 
and reiterates the importance of timely and appropriate 
enforcement responses and federal facilities compliance. 

Attachment 1, the main part of the guidance, covers five 
topics: (1) maintaining the enforcement agreements process; (2) 
improved management and tracking of enforcement responses (for 
enforcement responses that are timely and appropriate & for 
tracking and follow-through on cases); (3) inspector training and 
development; (4) up front agreements on penalty sharing; and (5) 
working with states to improve federal facilities compliance. 

IX. ORDERS AND DECREES (OR) 

A. OR.1 Drafting and Modifying Orders and Decrees 

(GM-17) (OR. 1-1) 
Guidance for Drafting Judicial Consent Decrees (October 
19, 1993) 

This document provides guidance on the provisions EPA should 
include when drafting a settlement agreement covering a civil 
enforcement action for which the federal government has decided 
that judicial remedies are appropriate. The GM explains each 
step in drafting a settlement agreement and accompanies the text 
with examples for each part of an agreement. 

First, the guidance explains standard front end provisions, 
which provide the factual and legal background for the consent 
decree, including the parties, the cause(s) of action, and the 
procedural history. Next, the GM explains the transitional 
clause. This clause signals the end of the introductory portions 
of the decree and the beginning of the court's order. 

The majority of the guidance is a detailed explanation of 
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provisions that may be included in the court's order. These are: 
(a) jurisdiction and statement of the claim; (b) applicability 
clause; (c) public interest provision; (d) definitions section; 
(e) compliance provisions -- generally/for repeat violators/ 
performance bonds; and (f) thirteen provisions defining other 
responsibilities of the parties to the decree. Appendix A 
presents a consent decree checklist. Appendix B is a sample 
consent decree. 

(GM-68) (OR. 1-2) 
Procedures for Modifying Judicial consent Decrees 
(January 11, 1988) 

This document clarifies procedures for modifying consent 
decrees and other judicial orders in EPA enforcement cases. The 
memorandum defines a consent decree "modification" as changes to 
the consent decree proposed jointly by the government and the 
defendant to address circumstances that arose since the entry of 
the consent decree. The policy then prescribes four steps: (1) 
when the need to modify is discovered, Region sends a letter to 
the Enforcement Counsel and to the Dept. of Justice [DOJ] 
notifying them of the intent to open negotiations with the 
defendant and summarizing relevant facts, issues, and proposed 
solutions; (2) Region proceeds to negotiate a modification in the 
manner described in the letter; (3) the Office of Enforcement 
[OE] retains authority for approving modifications on behalf of 
EP1~, and DOJ retains the same for the U.S.; (4) after OE and DOJ 
approve the modification, DOJ presents the proposed consent 
decree modification to an appropriate court for approval. The 
document concludes with a paragraph on appropriate reporting in 
the SPMS (now STARS) Consent Decree Tracking Measure. 

B. OR.2 Monitoring and Enforcing Orders and Decrees 

(GM-86) (OR. 2-1) 
Manual on Monitoring & Enforcing Administrative and 
Judicial Orders (February 6, 1990) 

This Manual is a large collection of text and appendices 
intended to guide EPA enforcement staff on their roles and 
responsibilities in monitoring and enforcing final order 
requirements. The Manual applies to all regulatory enforcement 
programs except CERCLA (Superfund). In general, the Manual 
outlines the process for working with EPA Financial Management 
Off ices and the Department of Justice (DOJ) in monitoring and 
collecting penalties. 

Chapter One (Monitoring and Reporting the Status of Final 
Orders) includes a section defining final administrative and 
judicial orders and sections on drafting enforceable orders, 
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monitoring systems, reporting requirements, and additional 
oversight requirements for administrative orders and for judicial 
orders. 

Chapter Two (Collection of Administrative Penalties) 
discusses authority for administrative penalty collection, 
financial management collection procedures, and organizational 
roles and responsibilities. 

Chapter Three (Collection of Judicial Penalties) includes 
sections on payment depositories, organizational roles and 
responsibilities, distribution of final orders, monitoring 
payments, EPA enforcement reporting of payment status, 
coordination of DOJ and EPA accounts receivable reporting 
systems, pursuit of outstanding penalty debts, and termination of 
judicial penalty debts by various means. 

Chapter Four (Enforcing Final Orders) provides information 
on enforcing administrative and judicial orders, with subsections 
on modifications, stipulated penalties, motions to enforce, and 
contractor listing. 

Compendium documents RF.2-2, OR.2-2, PT.3-1, TK.1-1 and 
TK.1-2 are attached. Also included are appendices entitled: (1) 
Model System for Administrative Penalty Collection; (2) 
Procedures for Modifying Judicial Decrees; (3) Procedures for 
Notifying DOJ of Stipulated Penalties; and (4) Contractor Listing 
in Cases of Non-compliance with Administrative or Judicial 
Orders. 

(GM-27) (OR. 2-2) 
Guidelines for Enforcing Federal District court Orders 
(April 18, 1984) 

This guidance outlines how to ensure enforcement of federal 
court orders. The purpose of the guidelines is to establish 
uniform Agency objectives in preparing for and in responding to 
violations of court orders. The guidelines apply to the 
enforcement of consent decrees and nonconsensual orders entered 
in federal district court that remedy violations of any of EPA's 
laws or regulations. 

The guidelines explain in some detail how to draft orders to 
ensure enforceability. The guidelines also address how to select 
responses to violations of court orders. Finally, other matters, 
such as who should sign a consent decree and what types of 
timetables should be established for responding to certain 
violations are briefly discussed. 
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X. FEDERAL FACILITIES (FF) 

A. FF.1 Compliance Monitoring and Enforcement 

(GM-25) (FF. 1-1) 
Federal Facilities Compliance Strategy (November 8 1 

1988) 

EPA developed the new Federal Facilities Compliance Strategy 
in order to "ensure that federal agencies achieve compliance 
rates in each media program which meet or exceed those of major 
industrial and major municipal facilities." The document, also 
known as the "Yellow Book," establishes a comprehensive and 
proactive approach to achieving and maintaining high rates of 
compliance at all federal facilities. 

The Yellow Book was written: (1) to serve as guidance for 
EPA Headquarters and Regional staff; (2) to clarify state and 
federal compliance monitoring and enforcement roles; (3) to 
inform federal agencies of EPA's strategy and identifying 
procedures to be followed when violations have been discovered; 
and (4) to communicate EPA's approach for addressing compliance 
problems at federal facilities to Congress, the public, and 
concerned interest groups. 

The Yellow Book is comprised of eight chapters which set out 
the basic framework for EPA's media programs to follow in 
ensuring that federal facilities are fully integrated into 
federal and state compliance monitoring and enforcement 
activities. The chapters are: (1) Introduction; (2) Summary of 
Relevant Environmental Statutes and Executive Orders; (3) 
Identification of the Regulated Community; (4) Compliance 
Promotion, Technical Assistance, and Training; (5) Compliance 
Monitoring; (6) Enforcement Response to Compliance Problems and 
Violations of Environmental Laws at Federal Facilities; (7) Role 
of the States in Responding to Federal Facilities Violations; and 
(8) EPA Roles and Responsibilities for Program Implementation. 

XI. TRACKING ENFORCEMENT ACTIVITIES (TK) 

A. TK.l General Procedures and Goals 

(GM-76) (TK. 1-1) 
Agency Judicial consent Decree Tracking and Follow-up 
Directive (January 11, 1990) 

This policy specifies EPA requirements for how Regional 
Off ices track compliance with judicial consent decree 
requirements and for how Regions select and document decisions on 
appropriate EPA follow-up responses to consent decree violations. 
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The document prescribes requirements for: {l) implementing 
the Agency guidance on certification of compliance with 
enforcement agreements; {2) regional consent decree tracking and 
follow-up database management; {3) file documentation of consent 
decree violations; {4) decisions on Agency follow-up to 
violations; {5) maintaining data on the current status of EPA 
consent decrees; and {6) termination of consent decrees and 
closing cases. 

The policy first provides some general background 
information on the allocation of consent decree tracking 
responsibilities between regional program divisions and Offices 
of Regional Counsel. It then expands on each of the six 
requirements listed above. The fourth section details the 
criteria for determining the appropriate EPA response to 
violations: the environmental harm caused, the duration of the 
violation, the compliance history of the defendant, the 
deterrence value, the defendant's ability to respond, and the 
economic gain of non-compliance. 

The policy also includes a sample Consent Decree Violation 
and Follow-Up Form. 

(GM-74) 
Guidance on certification of Compliance with 
Enforcement Agreements (July 25, 1988) 

{TK. 1-2) 

Verification of settlement agreements which require specific 
performance to achieve or maintain compliance with a regulatory 
standard is key to EPA enforcement. The Office of Enforcement 
issued this guidance to assist drafters of settlement agreements 
in the effort to make the agreements more easily verifiable and 
enforceable. 

The guidance achieves its purpose through two elements: {l) 
certification of compliance by a responsible corporate official, 
and (2) documentation to verify compliance. The section 
explaining the first element states that a "responsible official" 
must sign the compliance reports {under threat of criminal or 
civil contempt sanctions for intentionally deceiving or 
misleading the EPA) and that certification is especially 
important for entities with a history of non-compliance. The 
other section discusses why documentation to verify compliance 
should be identified in settlement agreements. 

Attachment A provides a suggested checklist for 
documentation purposes. 
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(GM-40) (TK. 1-3) 
Revised Regional Referral Package cover Letter and Data 
Sheet (May 30, 1985) 

In order to streamline the civil judicial case referral 
process, a new standard referral package cover letter and data 
sheet were formulated. (See attached copy of the Cover Letter 
and Model Data Sheet.) Most of the case information is to be 
provided on the data sheet so that it is easier to track 
referrals. The cover letter and data sheet contain eleven 
elements designed to provide a brief, but thorough summary of the 
case to the reviewer. 

(GM-19) (TK. 1-4) 
consent Decree Tracking system Guidance (December 20, 
1983) 

This document offers guidance on the use of the tracking 
system to enable EPA to track the compliance of consent decrees 
for all media on a national basis. 

This guidance begins by defining the scope of the system: 
information on all court-entered judicial consent decrees to 
which EPA is a party, as well as the status of compliance efforts 
required by these decrees. The memorandum next discusses the 
tracking system's objectives. Then, the document explains the 
key tracking system components: (1) the Repository (a collection 
of physical copies of EPA consent decrees); (2) the Consent 
Decree Library (an automated management information system to 
store summaries of each EPA consent decree on file in the 
Repository); (3) compliance monitoring (source reporting and/or 
on-site inspections); and (4) compliance tracking (gathering and 
compiling compliance information). Next, the GM briefly 
discusses tracking system operation. It concludes by defining 
the office responsibilities of the NEIC, Regional Administrators, 
and Office of Enforcement Headquarters. Included in this 
guidance are Attachment A, a sample prospective quarterly report, 
and Attachment B, a sample retrospective quarterly report. 

(GM-60) (TK. 1-5) 
Procedures and Responsibilities for Updating and 
Maintaining the Enforcement Docket (March 10, 1987) 

This policy declares that an accurate and current docket 
data base depends on the initial entry of cases and on the 
regular monthly review and case update by the Headquarters (HQ) 
and Regional attorneys assigned to the case. The memo lists 
eight steps in the process of maintaining the docket (and states 
who performs them and when): (1) prepare Case Data and Facility 
Data Forms for the initial entry of cases; (2) enter all new 
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cases; (3) prepare monthly case updates; (4) enter monthly case 
updates; (5) run reports to verify overall accuracy of Docket and 
distribute for verification; (6) verify accuracy and make 
corrections; (7) enter corrections; and (8) run accounting 
reports and complete SPMS (now STARS) reporting instruction 
forms. 

The policy continues, offering a further explanation of the 
initial entry of a case, major milestone event dates, overall 
status, HQ review time, the "Referral Indicator," concluded 
cases, HQ Division, and law/section violated and cited in the 
complaint. 

(GM-61) (TK. 1-6) 
Enforcement Docket Maintenance (April 8 1 1988) 

This guidance provides detailed procedures to ensure that 
all parties understand their responsibilities for entering cases 
into the Docket and for the regular monthly review and update of 
the Case Status Report. The memo first discusses the definition 
of a case, then initial case entry, followed by case status 
review procedures, and concludes with quality assurance. 

The first section covers DOCKET design, assigning a case 
number, amendments to ongoing cases, and use of DOCKET for SPMS 
(now STARS), accountability, and with the Workload Model. The 
second part of the document, initial case entry, directs the 
regional attorney to enter the case into the system as soon as he 
or she begins case development. It then instructs the regional 
attorney to complete: (1) a Case Data form (appendix AJ; (2) a 
Facility Data form (appendix BJ; and (3) a Case summary (appendix 
CJ. 

The third section, case status review procedures, explains 
that the lead EPA attorney has primary responsibility for monthly 
review and update of all active cases, particularly concentrating 
on: (a) case information; (b) major milestones and miscellaneous 
events; (c) staff and attorney names; (d) results; (e) penalties; 
and (f) case status comments. The final section concisely 
addresses quality assurance, which results from OE HQ monthly 
review of the overall DOCKET for accuracy and completeness. 

Appendix D gives an example of the nature and method of 
entering status comments. Appendix E charts roles and 
responsibilities (who, what, when, and how). Appendix F provides 
summary "case code" tables. 

(GM-no) (TK.1-7) 
support of the Enforcement DOCKET for Information 
Management in OECA (October 3, 1994) 
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This policy adds formal administrative enforcement actions 
to the DOCKET information system. Prior to this, only judicial 
actions were officially tracked. In addition it states that 
Re9ional Counsels have the primary responsibility for entering 
and maintaining enforcement data. Although it recognizes a role 
for the Division Directors in ORE. The policy further states 
that OECA will examine the feasibility of including all formal 
administrative orders in DOCKET. 

XI:C. CASE MANAGEMENT (CM) 

A. CM.1 General Procedures and Goals 

(GM-71) (CM. 1-1) 
case Management Plans (March 11, 1988) 

This document offers a mechanism to enhance the 
effectiveness of the environmental enforcement program by 
providing a road map for bringing a case from initiation to 
conclusion. The primary elements of the mechanism are organizing 
the tasks to be performed, assigning the persons to perform those 
tasks, and outlining the dates by which those tasks are to be 
completed. The mechanism is supposed to cover both litigation 
and negotiation elements, as well as legal and technical tasks. 

The guidance gives general procedural directions leading up 
to the Department of Justice (DOJ) attorney having a case plan in 
place by the date of filing of the complaint. The case plan 
addresses the roles of DOJ, the Assistant U.S. Attorney, and 
Regional and Headquarters legal and technical staff. The case 
plans are to be updated on a quarterly basis to maintain their 
effectiveness. 

A two-page form, "Preliminary Case Plan," is attached. 

(GM-85) (CM. 1-2) 
Regional Enforcement Management: Enhanced Regional Case 
Screening (December 3, 1990) 

This guidance is divided into five sections. First, it 
explains the objectives of case screening, including the 
strategic value of undertaking federal enforcement, the 
appropriate enforcement response, the appropriate considered use 
of innovative settlement conditions or tools, the encouragement 
of potential multi-media and cross-statutory action, and the 
effective integration of criminal and civil enforcement. The 
second section lays out the requirements for a regional case 
screening capability. It lists criteria for an acceptable case 
screening process, explains the attached case screening worksheet 
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to help assess what further screening might be necessary and to 
help identify early on how an enforcement case should be 
developed. This section offers five ways in which Regions can 
phase in and focus enhanced case screening, and it requires 
coordination and review before and during criminal investigations 
in cases of ongoing releases or discharges. 

The third section and attached charts la, lb, and le explain 
the OE recommended case screening approach. It recommends 
continued reliance on initial screening on a single media basis 
using the case worksheets, detailed monthly review by a multi
media screening committee of cases identified as having a multi
media concern, and a third level of committee reviewing 
violations identified through the civil enforcement process for 
·criminal enforcement potential and review of criminal leads and 
investigations for priority. The fourth section declares that, 
through strategic planning, the Region can target investigation 
and enforcement for a number of factors. The final section 
provides general oversight directions to help the Off ice of 
Enforcement evaluate implementation to help meet EPA's goals for 
criminal enforcement and multi-media cases. 

Three charts are attached. A sample case screening 
worksheet is also attached. Four narrative appendices are also 
attached discussing: (1) choosing between administrative and 
judicial enforcement; (2) identifying candidates for innovative 
settlement terms or enforcement tools; (3) ensuring a multi-media 
case screening perspective; and (4) integrating civil and 
criminal enforcement activities. 

(GM-20) (CM. 1-3) 
Guidance on Evidence Audit of case Files (December 30, 
1983) 

This guidance discusses the evidence audit system, which is 
designed to establish an overall case document control system, to 
provide quick and complete access to records, and to provide a 
means for assuring admissibility of the evidence. 

After the introduction, which discusses the purposes and 
advantages of evidence audits, the guidance addresses the 
proposed procedure. Under this section, the roles of the 
Regional Administrator and the Asst. Administrator for the Office 
of Enforcement are first discussed. Then the required elements 
of an evidence audit are listed and briefly explained. These 
are: (1) document assembly; (2) document organization and review; 
(3) evidence profiles (graphic or narrative presentations of the 
history and chain of custody of evidence from the time of 
collection through final disposition); and (4) document storage 
and retrieval. The document concludes with an operational 
outlook narrative, explaining how to get assistance from the NEIC 
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Evidence Audit Unit. 

XIII. INSPECTIONS (IN) 

(GM-5) (IN. 1-1) 
conduct of Inspections After the Barlow's Decision 
(April 11, 1979) 

This document offers guidance to the Regions in the conduct 
of inspections in light of Marshall v. Barlow's Inc., and the 
need to obtain warrants and other process for inspections 
pursuant to EPA-administered acts. The guidance focuses on the 
preparation for and conduct of inspections, including (1) how to 
proceed when entry is denied, (2) under what circumstances a 
warrant is necessary, and (3) what showing is necessary to obtain 
a warrant. 

The section titled ''Conduct of Inspections" is divided into 
seven parts. Preparation, including seeking a warrant before 
inspection, administrative inspections v. criminal inspections, 
the use of contractors to conduct inspections, and inspections 
conducted by state personnel, comes first. Next, aspects of 
entry are discussed, such as consensual entry, withdrawal of 
consent, when entry is refused, and Headquarters notification. 
Then, the guidance discusses areas where a right of warrantless 
entry still exists: emergency situations, FIFRA inspections, and 
"open fields" and "in plain view" situations. A section on 
securing a warrant follows. 

Next, the Barlow's guidance explains standards and bases for 
the issuance of administrative warrants in three contexts: civil 
specific probable cause warrants, civil probable cause based on a 
neutral administrative inspection scheme, and criminal warrants. 
Guidance on inspecting with a warrant and returning the warrant 
close out the section. Two conclusions are drawn: (a) Barlow's 
requires EPA to formalize its neutral inspection schemes; and (b) 
Barlow's generally precludes initiating civil and/or criminal 
actions for refusal to allow warrantless inspections. 

Three attachments are included. Attachment 1 is a warrant 
application, affidavit, and warrant to conduct an inspection, 
wh,~re the Agency has specific probable cause to believe that a 
civil violation of an EPA regulation or Act has occurred. 
Attachment 2 is the same three documents, in which the 
establishment to be inspected has been selected under a neutral 
administrative inspection scheme. Attachment 3 is a neutral 
administrative scheme for CFC inspections. 



38 

(GM-1) (IN. 1-2) 
Visitor's Releases and Hold Harmless Agreement as a 
Condition to Entry to EPA Employees on Industrial 
Facilities (November 8, 1972) 

Certain firms had required 
purporting to release the firms 
precondition to granting entry. 
issues this practice presents. 

EPA employees to sign agreements 
from tort liability as a 
This guidance responds to three 

First, while EPA employees can probably release the entities 
from tort liability to themselves, the employees are instructed 
not to sign such releases under any circumstances. Signing 
jeopardizes the government's right of subrogation under the 
Federal Employees Compensation Act. Second, while any agreement 
to make the government responsible for employee-caused injuries 
is probably invalid, employees are instructed not to sign any 
agreement purporting to do so. Rather than sign an agreement, 
this guidance directs the EPA employee to cite the statutory 
authority granting the right of entry, without mentioning any 
civil/criminal penalties. If access is denied, the employee is 
to inform the Office of General Counsel, which will decide how to 
proceed. 

XIV. COMMUNICATIONS (CO) 

co. Communications with Litigants 

(GM-6) (CO. 1-1) 
Contracts with Defendants and Potential Defendants in 
Enforcement Litigation (October 7, 1981) 

This policy is a short memorandum on five requirements 
governing contact with actual or potential defendants in 
enforcement litigation. First, EPA needs to consult with the 
Dept. of Justice (DOJ) before contacting defendants in 
enforcement litigation or potential defendants in cases referred 
to DOJ for filing. Second, EPA must give DOJ an opportunity to 
participate in any meetings with such persons or firms to review 
their compliance status. Third, EPA must give DOJ notice of and 
opportunity to attend meetings requested by potential defendants 
or their counsel. Fourth, EPA shall coordinate ground rules with 
DOJ in advance of any meetings. Fifth, EPA must provide follow
up information to DOJ promptly after the conclusion of any 
meetings. 
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(CO. 1-2) 
Rules covering Communications Which Are the 
Formal Adjudicatory Hearings (December 10, 

This policy guides EPA staff in recognizing and avoiding 
improper ex parte communications and in taking remedial steps if 
an improper ex parte communication occurs. Sections I - III 
define ex parte contacts and describe the rules governing them. 
Sec::tion IV describes measures for minimizing the adverse legal 
impact of such communications when they occur. 

The first section discusses why rules about ex parte 
contacts exist and to what they apply, listing nine areas where 
EPA conducts formal adjudicative hearings and listing 
Administrative Procedure Act (APA) requirements. The next 
section addresses what an ex parte communication is, providing 
the APA definition and a "working" definition. The third section 
discusses the rules governing ex parte communications, including 
what kinds of communications concern "the merits" of a hearing, 
what communications within EPA are prohibited, and what 
communications with persons outside EPA are prohibited. The 
final section addresses ways to minimize ex parte communications 
and actions to take if they should occur. In this section are 
five illustrations of preventive measures to lessen the 
likelihood of problems as well a curative measure, viz., to make 
the content and circumstances a part of the official record of 
the proceeding and give the parties a chance to respond on the 
record. 

(GM-43) (CO. 1-3) 
Enforcement Document Release Guidelines (September 16, 
1985) 

The Guidelines are intended to assist program personnel and 
enforcement attorneys in their decisions on whether to withhold 
or release enforcement documents requested by the public. They 
are designed to provide Agency-wide consistency in the release of 
enforcement related documents and to promote fairness to all 
public interests. The guidance clearly states that it is 
intended to provide only interpretive guidelines and general 
principles, and that decisions to release documents will vary 
with each case depending on each program's statutory and 
programmatic needs. 

The goal, scope, and general principles of the Guidelines 
are briefly described. Next, the Guidelines address releasing 
general enforcement documents. These include enforcement policy 
documents, enforcement strategic planning documents, management/ 
administrative documents, deliberative support documents, 
reference files, and documents containing attorney-client 
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communications. 

The last section discusses releasing case-specific 
documents. The first part of this section looks at the release 
of case files. It begins with a discussion of the release of 
case files in general and then goes on to specifically address 
the release of attorney work product and attorney-client 
materials, settlement documents, and other documents such as law 
enforcement documents which discuss unique investigative 
techniques not generally known outside the government. The 
second half discusses the release of case status reports. 

The Appendix briefly describes several statutes and 
regulations which place constraints on the Agency's discretion to 
release documents to the public. 

XV. MISCELLANEOUS (MI) 

(GM-66) 
Assertion of the Deliberative Process Privilege 
(October 3, 1984) 

(MI. 1-1) 

The purpose of this guidance is to prevent disclosure of 
certain materials containing personal advice, recommendations, or 
opinions relating to the development of Agency policy, 
rulemaking, use of enforcement discretion, settlement of cases, 
etc., in response to depositions, motions to compel discovery, 
and questions posed at a trial or hearing. The guidance explains 
when, who can, and how to assert the privilege. 

Section I discusses the application of the privilege and 
some of its limitations (with supporting case citations). 
Section II explains when to assert the privilege. The Agency 
will not assert the privilege in every case where it applies; 
therefore, the materials should be released, except where: (a) 
release may cause harm to the public interest; (b) the materials 
are subject to another privilege justifying nondisclosure; or (c) 
release would be unlawful. Section III explains that, in 
general, the head of the office responsible for development of 
the material in question should assert the privilege. Finally, 
Section IV addresses how to assert the privilege, detailing six 
procedural steps that must be undertaken. 

Attached to this guidance are Delegation 1-49 of 10/3/84 
(This is the actual delegation of authority from the 
Administrator to assert the privilege.) and two short memoranda 
from the General Counsel on procedures for obtaining concurrence. 
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(GM-89) (MI. 1-2) 
strengthening the Agency's Administrative Litigation 
capacity (May 3, 1989) 

This policy provides a mechanism to decide whether or not to 
appeal adverse Administrative Law Judge (ALJ) decisions and how 
to reply to Respondent appeals to the Chief Judicial Officer of 
favorable decisions. Its purpose is to assure, at minimum cost, 
national program input and regional consistency in a timely 
manner. First, the Regional Office must fax a copy of the 
decision and a brief summary to the Off ice of Enforcement Branch 
Chief, the appropriate Office of General Counsel Branch Chief, 
and the Off ice of Regional Counsel standing contacts. A 
conference call follows. The call provides an opportunity to 
identify issues for appeal, identify what support will be 
available to assist the lead off ice, and incorporate both a 
national and a regional perspective into the briefs. 

(GM-2) (MI. 1-3) 
Professional Obligations of Government Attorneys (GM-2) 
(April 14, 1976) 

This guidance discusses some of the obligations of EPA 
attorneys, both under the Canons of Professional Ethics and under 
various provisions of law. The five main areas covered are: (1) 
confidential commercial or financial information; (2) Civil or 
criminal investigations; (3) attorney-client communications; (4) 
commitments on behalf of EPA; and (5) ex parte communications. 
Under the broader heading of attorney-client communications are 
communications with the Dept. of Justice, legal advice, support 
of Agency positions, and dealing with outside parties represented 
by an attorney. 

(GM-28) (MI. 1-4) 
Liability of Corporate Shareholders and successor 
corporations for Abandoned Sites Under CERCLA (GM-28 
(June 13, 1984) 1 

This policy identifies the extent to which corporate 
shareholders and successor corporations may be held liable under 
the law for response costs arising from the release of a 
hazardous substance from an abandoned hazardous waste facility. 
The first section address the extent of liability of corporate 
shareholders, and the second section examines the liability of 
successor corporations. Each of the two.sections follows the 
same format. 

1 This Policy is to be transferred to the CERCLA Poiicy 
Compendium after a generic policy is development to take its place. 
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First, a short background is provided on whether there is 
any statutory language in CERCLA which makes either corporate 
shareholders or successor corporations responsible for cleanup 
costs for the release of a hazardous substances from an abandoned 
hazardous waste facility. In the case of corporate shareholders, 
the background section also explains why EPA may want to extend 
liability to include corporate shareholders and whether 
traditional corporate law allows for such an extension. 

The issue of the particular section is set out and then a 
short summary section answers the issue in general terms. Each 
discussion section explains in detail what is advanced in the 
summary. In addition, the discussion doctrine of sections 
pertaining to each issue review the courts' traditional approach 
to limited liability and the current evolving standards, 
specifically as to "piercing the corporate veil." The discussion 
section on corporate shareholder liability also explains how the 
"piercing the corporate veil" is applied by federal courts, in 
contrast to how it is applied by state courts. Each section ends 
with a short conclusion as to how the Agency should proceed in 
cases involving corporate shareholders or successor corporations. 

(GM-no) (MI. 1-5) 
Interim Guidance on Review of Indian Lands Enforcement 
Actions (October 21, 1992) with attachment, EPA Policy 
for the Administration of Environmental Programs on 
Indian Reservations (November s, 1984) 

The EPA policy which announces, inter alia, as its eighth 
principle, that Assistant Administrators, Regional Administrators 
and the General Counsel should work cooperatively with Tribal 
governments to achieve compliance with environmental statutes and 
regulations on Indian reservations, consistent with the principle 
of Indian self-government. The policy states: 

• Where tribally owned or managed facilities do not meet 
Federally established standards, the Agency will 
endeavor to work with the Tribal leadership to enable 
the Tribe to achieve compliance. 

• Where reservation facilities are clearly owned or 
managed by private parties and there is no substantial 
Tribal interest or control involved, the Agency will 
endeavor to act in cooperation with the affected Tribal 
Government, but will otherwise respond to noncompliance 
by private parties on Indian reservations as EPA does 
to noncompliance by the private sector outside 
reservations. 

• Direct EPA actions against Tribal facilities through 
the judicial or administrative process will be 
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considered where the Agency determines, in its 
judgment, that (1) a significant threat to human health 
or the environment exists, (2) such action would 
reasonably be expected to achieve effective results in 
a timely manner, and (3) the Federal Government cannot 
utilize other alternatives to correct the problem in a 
timely fashion. 

The policy is attached to Interim Guidance, which assigns 
the responsibility to coordinate policy and management issues, 
and legal issues in consultation with the Office of General 
Counsel, to the Senior Legal Advisor of the Office of Federal 
Programs (OFA). That person will make appropriate 
recommendations, and the AA will be advised of enforcement 
options. Until the Indian Policy Implementation Guidance is 
formally revised, all future direct EPA enforcement actions 
against tribal facilities, except for emergency situations, 
should be submitted to the AA. The AA will act in consultation 
with the OFA, including its Senior Legal Advisor, and the General 
Counsel. 
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~ .··• AUG 2 11981 
.... -

Honorable William French Smith 
The Attorney General 
Washington, D.C. 20530 

• & 

THE ADMtHllT9'A TOlll 

RE: Memorandum of Understanding Between the Department 
of Justice And the Environmental Protection Agency 

Dear Mr. Attorney General: 

Under Paragraph 10 of the Memorandum of Understanding 
between the Department of Justice and the Environmental 
Protection Agency dated June lS, 1977 (copy enclosed), 
EPA's General Counsel and Assistant Administrator for 
Enforcement, EPA, were given authority to request civil 
litigation from the Department of Justice. 

On July l, 1981, the Environmental Protection Agency 
underwent an.internal reorganization which resulted, in 

• 

part, in the abolishment of the Office of Enforcement as 
well as the position of Assistant Administrator for 
Enforcement. In addition, the Office of General Counsel was 
placed under an Associate Administrator for Legal Counsel and 
and Enforcement. 

The principal enforcement authorities previously 
delegated to the Assistant Administrator for Enforcement 
•Vere redelegated to the Associate Administrator for Legal 
Counsel and Enforcement on July 14, 1981. Therefore, th~ 
authority previously vested in ~he Assistant Administrator 
for Enforcement under the above referenced memorandum now 
resides in the Associate Administrator for Legal Counsel and 
Enforcement • 

.. 
. ·• .... 
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Accordingly, requests to the Department of Justice for 
routine civil litigation under the terms of the Memorandum 
of Understanding will now come from the Associate Administrator 
for Legal Counsel and Enforcement. The present Associate 
Administrator for Legal Counsel and Enforcement is Mr. Frank 
A. Shepherd. 

. . ~.' 
This reorganization and redelegation does not, of 

course, affect the authority of Regional Administrators who 
may continue to request litigation under Paragraph 10 of the 
Memorandum of Understanding in matters requ_iring an immediate 
temporary restraining order. 

S:rl5i.~ 
Anne M. Gorsuch · 

cc: Assistant Attorney General 
Land and Natural Resources Division 

Assistant Attorney General 
Civil Division 



. ' 

...... . 

. . 

:-U::·10N'\.~OU:-l OF UNO~RSTAfJOING 
B~TWE£l·l 

'l'HZ OZ?AnTNENT 0:' JUSTICE 
~-.;o 

THZ ENVIRO~N.tNTAL PROTECTION AGE:tiCY 

i"::i~?..tAS, the Department cf Justice conducts the civil 

litigation of the Environmental Protection Agency; 
·.·· 

WHE~EAS, tht!''conduct cf that liti;ation requires a 

close and cooperative relationship betwee~ the attorneys . 
of the Oepart~e.~~ of Justice a~a of the Environmental 

Protection Agency: 

\i!-!EREAS, the achievemen·t cf a close and cooperative 

.xelationship requires a clarification of the respective 

roles of the attorneys of the Department of Justice •na cf 

th: Environmental Protectiun A;ency; 

WHEREAS, the A~torney Gerre=al may decline to represent 

the Agen~y in particular civil actions, in which case the 
• 

A;qnci may be r~p:esented by its o~n at~~:neys; an4 

·WHEP.£AS, mcst challenges to and enforcement of %egulatory . 
atan4&rds and procedures adopted by the Environmental Pro• 

tection Agency involva:scieritifi~, technical, and p~licy 

issues and determinations· developed in len9thy rulemalting 
a 

proccedin9s in which the Agency's attorneys have.been involved 

Qnu c~n.provi~e the necessary expertise • 
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::o~·i, ~her~!ore, the followi~9 1f.E:morD.ncurn of unclcr-

s:a~~i~s is en:e:ed into between the Attorney GenerD.l of 

~,e u~i:ee States and the Administrator of the EnvironmentAl . 
Protection Agency for the purpose of promoting the effici~nt 

and effective handling of civil litigation involving the 

Environ~ental· Protection Asency: 
t • 

l. The Attorney Gener~l of the United States (herein-· 

£!ter referred to as.the "Attorney General") shAll have 

:ontrol over all. cases to which the Environmental Protection 
. -

Agency (hereina~er referred to as the "Agency") or the 
• 

~dministrator of the Environmental Protection Agency (herein

after referred to as the "Administrator"). is a party. 

2. \·;hen requested by the Adminis.trator, the Attorney 

General shall permit attornex! em?loyed by the Agency 

(hereinafter referred to as·MAgeney participatinq attorneys") . . 
to partici?ate in cAses involving direct review in tne Courts 

of Appea~ and sha~l also permit such attorneys to participate 

in.o~her civil cases to which either the Agency or the 

Admin'l's~rAtor are a party, provided, however, that: 
• 

(a) the Auministr~tor or his dclQq~~c shall 

designGte a spe"cific Ag<!ncy ·partlcipati::c; attorney fo:: 

cnch cn=c Qne sh~ll communicntc the n~mc of Euch atto:nQy 

~n writin9 to the Att=rncy General: 

(b) such A9cney p~=tieip~ti~g ~t:orncy :h~ll ~c 

!:Ubjcct to the ~\lpc~rviSiQn l.lnc1 ccmtr.:il Of t"!'lC i\tt;.C1 !":"'IC~' 

General; and 

.. 
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(c) if required by the Attorney Goneral, an 

Agency pcrticip11tin9 attornc~· shall be ap~oint·ec! as a 

Special Attorney or Special hs•istant United States 

Attorney and take the requirad oath prior to c~nductir.9 

or participatin; in any kind of Court ~roceedin9s. 

3. Agency attorneys shall not file any plea~ings . . 
or other cocu~ents in & court proceedi~; without t.~e prior 

approval of th~ Attorney General. 

4. It is .·.un~erstood that participation b:t Agency 

attorneys under wt.his memorandwn includes appearAn~es in 

Court, participation in trials and oral arguments1. pa%tici-
.. 

pAticn in the preparation of briefs, memoranda and ple,din9s, 

participation in di.scussions with opposing counsel, -i.Acluding 

settlement negotiations, and·~ll other aspects of case 

preparation normally associated with the responsibilities 

of an att~rney in the conduct of litigation: providec!, 

howe'ver, ~hat the Attorney.:General shall re.tain control ovtar 

the ~nduct of all liti9ation. Such control shail include 

the r~gnt to allocate tasks between attorpeys employed by 
• • 

the Department of Justice and Agency participating attorneys • 
. 

~n allocating tasks b•tween the Department's and the Agency's . . 

a t.torneys, th~·. Attorney Ge~eral shall give due copsideration 

~o the s~stnntive knowledge of the respective attorneys 
'•. . 

of the ~atter at issue so that the Government's resources 

are utilized to the best advantage. 
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S. In .the event of any disagreement between ~ttorneys 

cf the Department cf Justice ar.e of the Agency concarn~ng 

t~e con~uct of any case, the Ae~inistrator may obtain a 

review of the matter in questio~ by the Attorney· General. 

The Attorney General shall give ful.-l conside:ation to the views 

and requests· of the Agency and shall make every effort to 

el~minate d~sag~eements on a mutually satisfactory basis. In 

carrying out such reviews, the Attorney General shall consult 

with the A~~inistrator. In implementing this provision, it 

is understood t~at·the Att?rney Gen~ral will not be expected 

by the Administrator to interfere with the direction of any 

trial in progr~ss. 

6. The settle:r.ttnt of any case in "'hich the! O!!?~:t."Tlcnt 

o! J~s~ice rep=t1s~nts the Agency or the Ac~inist:a~o: s~al: 

rcq~irc consultntion with ar.d concurrence of ~ot~ the ~:=i~is-

trator and the Attorney General. 

7. The ~c~i~istr~tor ~~d t~e Attor~cy Gen::~l sr.all 

make an annucl review of both .the OC!par~~cnt's &nd the 

Agancy's personnel re~~irc~~~ts fer ~~ency liti9ction. The 

Attorney Genar~l and thQ Administ~ato: will eoopcrcta in 

makin~ such appropriation r~quests ~s ar~ required to ~ain-

7~in their respective staffs at a level adaguate.to the needs 
.• 

of the Agency's litigation. . 
s.· Th~ Attorney General shall establish spe~ific 

deadlines, not longer than 60 deys, within which the Depart~ 

ment • s Attorneys must either file complD.ints in AgenC!' eases 
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o: re~o:t to the Attorney Gener~l why a~y such co~?laint 

has r.o~ been filed. In the eve~t any Department Attorney 

coes no: file a co~~l~int, he shall thereafter s~rnit fur~her 

perioeic reports to the Attorney General until the co~plaint• 
.. 

is fil~d or a de=ision is reached that it shall not be filed. 

Copies of the repor~s required by this section shall be pro

vicec to the Agency.if requesteQ. 

9. If the Attorney General fails to file a complaint 

wit.hin 120 day~of the referral of a re~uest for liti9atio~ 
-anu a litigation report by the Agency to the Attorney General, 

then the Ac~inistrator rnay· request the Attorney General to 
... 

file a cOr:ti)laint within 30 cays. Failure of the Attorney 

Ce~eral to thereafter file a complaint within the sa.i.a 30 

d~ys m~y be considered by the Acministrator or his dele;ate 

to be ~ failure of the Attorney General to notify the Adminis- · 

triltor within a rcasonAble time that he will appaar i:\ liti~a

tion for purposes of Section 305 of t~c Cl~a~ ~ir ~ct, ~2 

U.S.C. l857h-3, Saction 506 of the rcecral Water Pollution 

Control Act, 33 u.s.c. lJGG,·o: Section 1450 of the Safe 

Drinking Water Act, 42 u.s.c. lOOj-9: proviccd, however, that 

the failure of the Attorne~· GenC!rAl to file a cor.:?l&ir.t 

within the ti~c p~riod re~uc~tcd by the ~drninistrato~ in a 

cnsc in which the Ac!mir.istrator r~~uc:s ~ca ir::.-:tccliD.tc action 

unclcr Sections ~ll (a) And S~of tha rcacr~l W~tc: rollu~icn 

C~ntrcl ~et, 33 U.S.C. 1321, 13~~; Se~tinn 30~ of the Clocn 
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Air Act, 42 u.s.c. l8S7h~l: or $ection 1431 of tho Saf~ 

Dri~>dnc; Water Act, 42 u.s.c. 300i: to r:rotoct piJblic 

health may ~lso be considered by the Administrator to be 

a failure of the Attorney General to so notify the 

Adrninistr~tor.under Section 305 of t.~e Clean Air Act, 506 

of the Federal Water Pollution Control Act or Section 1450 

of t.'ie Sa!e O:inkin9 1·:ater Act. 
'·· 

10. All reque~ts o! the A;ency for litig&tion shall 

be submitted by the Aseney throu;n its General Co~~sel or 

its As~istar.t A~~inistrator for tnfo=ce~ent to the Assistant 

Attorney General for the Lane and Na~ural Resources Division . ... 
or !or the ·civil t)ivision~ excci't m~ttc:rs :cgui:i::s an 

i~~ediate temporary restraining orccr ~Y be s~~itted by 

regional Ac~inistretors of the Agency si~ult&neously to A 

United States Attorney And the arpropriate hssistwnt 

Attorney General. All requests for litic;etion shall ~e 

acco~~anied ~y a standard litisetion repor~ which shall 

contwin such information AS shall be eetcr.nincd ~ro~ ti=e-

to-time by the Attorney Gcnernl to b~ nccQssary in order to 

pro:acute A9ency liti93tion. Sirnil~r reports shall clso·he 

provided for suits in which the ~9ency er the ~drnini~trator 

is a aefcndant, "s re~ucsted by the Attorney Gener~l. 

ll. ~1c A~cney ~hall mak~ ~1~ rclev~nt file cf a~y 

m;,~to: th~1t i:; th~ s:ubjcct of li~i~:ition :vnil:'Wlc: to 

~ttor.nc~·i fer the Oc~;irtr.:ont of Jmstiea at a convenien-; 
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location when a request for liti;atien is su~~ittcd o~ 

when the Department is reCJuirod to de~C?nd the 1\c,jeney or 

the Ad~inistrator. 

12. The 1\dministrator shall undertake to review the 

Agency's procedures for the prcpar"tion of the recorci in 

eases involving direct review in the Courts of Appeal, 

including analyses of such matters as asscr~ly, indexing, 

pQginction, timin~ of prcp3rntion, and tho allo:ation o! 

tasl:s between t."le i\ge:lcy and t~e Oepartme:'lt. · The Adr.U!lis-

trator shell cons~lt wi~~ the Attorney General on the 

re-examination o! these procedures. 

13. The negotietion of any a;ree~ent to be ~iled i!l 

court sh~ll require tha authorization enc concur=cr.:c of 

the Attorne~ General. 

l(. In conducting •itiqation for the Adrninistr~~or,, the 

Attorney Gener~l shall defer to the Administrator's inter

pretAtion of scientific and technic"l matters. 

15. Not.bing in :this agreer:-:ent shall· 1.ffect any ao:thoritl: 

'0£ the Solicitor General ta authorize or decline to authorize· 
. . 

Gppeal• by the Government from any district court to anf .. . . .. . 
appcllata court or petitions to such court3 for thQ is~unnce 

of eA~~nordinary writs, such a£ the authority conferrc~ by 

28 crn o. 20, or to eArtj' out his trut1i tioniil functio:is w:. th 

regard to npp~Als to or petitions for review b~· the Su~rPr.:Q 

Court. 

lG. In ordo= to.ef!~etivoly i~plo~cnt the tcr~s of this 

J.:err.orand~, the Attorney Cene::-al and the Administrator will 
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tr~nsmit copies of this Me~or~ndum to All personnol a!!c~tca 

by its provisionG. This Mcr.:orandu~ sh~ll ~ct preclude thQ 

Department and tha Aqeney fron1 entcrinq into mutually satis-· 

f aetory arrangements coneerni~g the handling o! a partic~lAr 

ccse. 

17. This Agreement shall ~?ply to all cnses filed on or 

lifter th~ d.:.te/of app::oval of this ;,qrot:?nC!:it by t?'lo .~.tto::-~cy 

Ge~eral anc the Acl:::inistratcr. 

lB. The Attor:1ey General ano t!~e A~::linist:!.tor J'!'~Y 

deleq!.te their res~eetiye functions and ros~or.Gi~ilitics 

19. The Depa=tr.:cn~ !.r.cl the Ase·ney shall a~~ust t~o 

conduct of cases a=isin; be!o:e t~e e!fective date o~ this 

Agreement in a ma.~ner consistent with the spi:'i t of this 
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UNIT!D ::;7,.:.~ES E~~VIRC~·.~~:-:; .·,:., ~c;c;~CTION ~~!~\CY 
WASMING"r.:. '·;,:::•IO 

' ;::--; "" ·---
Oll'll'IC& 011' 

~&GA~AMOCNll'O~C&M&MTCOUMS&~ 

MEMORANDUM 

SOBJ'ECT: Draft DOJ/EPA Litiqation Procedures 

FROM: Rebert M. Perry ~ ..... p~ 
Associate Administ-rator for Leqal"nd Enforcement 

Counsel and General Counsel 

TO: Associate Adminisi:.l'ato~ 
Assistant Administrators 
Regional Ac!ministra~o~ 
Pf f~ce ~ire:tcrs 
Regional Counsels 

In furtherance of the A~:L'ftistrator's roliCl• to •trenqthen 
and improve this Agency' & enf CToemen t c:apabili ty, p:.r~iel:la:- l;i· 
with regard to litigation, a 1ft~~t.i~~ wi~ the Oep~rtme~t ef 
Justice to discuss these matters wccu=red ycsterGa:,• at Quantico, 
Virginia. l am pleased to ~efort tha~ it was highly productive 
and successful. Attached is a s~ry of the matters discussed, 
the reco~.:nendatio~s prod\:ced anc a p~ocess that will st=e~;~~en 
our enforc:e~ent ef!orts. ~-c~ of r=~ has a critic~l role to 
~nsure th9 success of this vit~l endeavor, a~c I lock for#a== 
to discussing it with you an~ receivinq any comments you may 
have. 

Attachment 

• 

. -
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l. The role of •nforcement is to aupport and advance 
the regulatory policies cf EPA through use cf all 
&vailable enforcement means: to insure co~pliance 
with applicable laws and regulations: to deter 
unlawful conduct and to remove any incentive to 
non-compliance. 

2. The regulated community is entitled to fair notice 
of EPA's policies and the requirements they impose 
on the requ.lated commun~.ty. All members cf t.."le 
regulated conu:nunity should expect that they will be 
treated in a consistent, fair manner which • 

- - -·removes· any-·ccmpetitiv ...... dvantage-9ained.~y-ncn..-- ____ .. --

3. 

contpliance. 

EPA is respo~sible for establishing regulatory policies 
and enforcement goals, priorities and proe~dures to 
effectuate its policy initiatives. ~hese ~olicias 
and priorities are what guide the Oepart.~~~t of J~s~ice 
in its role as EPA's litiqation counsel. This liti~a
tion will be conducted ~ursuant t~ the c~~~tico Guiee
l!nes for Enforcemen~ Lltiqatio~ deve:ope~ between 
the Environmental Protection Agency and the Department 
of Justice. ; 



·. 

l. - ... "'. c:' ~ ... n-_ 

To achieve comfliance with applic~le law 

through effective enforee:ner.t. 

To inform the regulated communities, Congress 

and the public that !PA will enforce the statutues 

it administers in a prompt, fair and even-handed manner. 

For DO.:T 

aid EPA in the aceo~plisl.ment cf these 9oalr.. 

2. CZi~AAL o:est~VATIONS .· 

A. Em?hasis will be p~a;ed on t~inqing meanin~ful 

enforcement cases, ~articularly hazardous waste cases, 

c=i~i~al cases anc enforcement of existing consent 

O:ec::-ees: 

B. Especially with regard to recently-enacted 

statutes, t>OJ needs policy 9\~i~ance from EPA to 

give direction en enforcement activity and to main-

tain consistency: 

C. Regional of!ict:s of· EPA will ~e the lync~

pin of the agency fer identi!ying and develc~ing 

enforcement matter!: 

trators pJ.ay xey rcJ.es ~n -cne en~orctW11::u~ }ol•u'"'c:i~ 

which are being clarified: 

• 

• 
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E. . States, w-:-ie:-e possible, shou!.d be gi·r·.?n the 

O?pc::uni:: anc incen:i-.,,e to ini:iil:e en!::·ce

ment c&ses. !!!ectiveness cf state enfor:~=ent 

a::ions will be c~~sidered; 

F. While national enforcement priorities are 

neceaaary, flexibility i• de1irable for re,ion

by•region determinations; 

G. Criminal enforcement priorities and 

proces1e1 are being developed 1eparately from 

civil m&ttera; 

H. United States Attorneys play a critical 

role and should be involved wherever po11ible; 

_____ i_. __ ~ecwe.!_.n _EPU.eadq1J.&rtera and the regions, 

areas of responsibility will be identifie~ 

to a~lo~ .regicnal flexibility. 

J. Focused use of adminiatrative discovery 

po~e:s is necessary fo~ e!fective i~vestiiation 

of the iactual/technical ba1i1 for c:ases. 

3. RISPtC'IIVE COM.'iITMEh"TS 

A. On enforcement policy formulation, ~PA 

coo~dinate with DOJ concerning potential ~

pac:s en litigation; 
, 

~- ~~:icy g~idance given to k.A.'s 1~d ~.C.'1 

~~11 ~l!o be ~rovided to DOJ: 

• 

-. --
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C. lnfor.nal workir.g g=oups 1~ all media 

will continue (or be es:ablished) to pro-
' vide DOJ/IPA-OGC in?u: to address legal issues; 

D. Associate Ac=~nis:ratcr Perry and Assistant 

Attorney '6enera:. Carel t:. t·ink.ins •ill be av~i:a.ble 

to di1cu11 new enforcement guidance vi~h I.A.'• 

and il.C.'1 in 1>.C. To be di1cu1;ed will bell.A. 

accountability and commitment to a 1ustained, 

orderly enforcement program that includes litiga

tion as a desirable component; 

E. As1ociate Administrator Perry will meet with 

A1:istant Admini1tratcr1 on enforce:nent p=lic~. 

to clarify roles and 1ecure commitments from 
-

prograni 1ide for 1ufficient technical 1upport; 

T. Assista~: A:torney General Dinkins will 

make 1imilar presentations to United States 

A:to:-neys or. policies, processes and roles; 

~. Vicla:i:ns will b! disco~ered through 

1elf-reporting, regular in1pection1, citizen 

complainta, administrative diacovery and . 
trained criminal investigator•; 

investigatory purposes, ahould be delegated 

• ~ b , .. · d f H d -~ reg.c~s y e.!:inati~g nee or ea -

~~arter's conc~rrence; 
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Once a case is refe=red, the govern.~e~t 

re=~~n open to negot!a:ic~ but will con-

to =~ve the case to trial. 

A. DOJ attorneys assigned on a regional basis 

to handle all •edia; 

B. EPA regional enforc.ment attorney• are aedia• 

apecific; 

c. A lead agency attorney (generally an attorney 

from the region) vill be designated to manage the 

case for the agency and coordinate with J)()J; 

D. Regular, monthly meeting• will be held in . 

the regions, attended by DOJ and EPA &ttorneya, 

with technical ataff present and AUS1~'• invited 

to di1cu11: 

1. gene~al enforcement actions, in-

c:~~!~g £PA a~:inistrative processes 

and investigation• exclusive of criminal 

matter•; 

2. case• targeted.by EPA as likely 

candidates for litigation., to deterice 

•· whet~er OOJ assistance prior 

to referral would be helpful; and 

b. adequacy of agency de

velopment of case; 
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'l ... cases p:cviously discuss~d as 

tic tte?'s to be identified for case 

d::velopment to tOJ; 

~. •eparate meetings wi!l be 

held ir. the regions with pT:>g?'~ 

h~ads to di1cu•• program enforce-· 

· ment prioritie• and concern•; 

E. Following di1cu1aiou1 at monthly meetings 

regard~ng potential matter• for caae develop

ment, when region determines that matter 11 a 

potential civil enforcement case, a.c. request• 

DOJ assistance for case development 

l. te&~ i1 formalized at th11 point, 

in anticipation of litigation; 

2. 

~ ... 
teehnieal support 11 co~mitted; 

goal i1 resolution thrcr..igh nego• 

tiated 1ettle~ent or final judgment; 

r. ~"hen a case hasCiatured,~e regional 

ad~in~strator requests the Associate Admin

istator to refer the case to UOJ for litiga-

ti on; 

G. Some cases will be referred directly to 

DOJ without for:.ing a case· development tear.. 

H·. !or true eme:-gencies, telephonic authori-

za:!:r to file ~i:l 1~::~:2; 
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I. A new re! ?rral i:a ck a&; I! fona t ~ mor _ 

s:rec-lined and a??ropria;1? to the case 

develop~en: ?rocess i~en:if ~ed above wi!l 

be produced; 

J. !c:- cases 

meetings begin, DOJ and EPA will confer 

informally prior to referral; 

X. A11ociate Administrator Perry and 

A1si1tant.Attorney General Dinkins are 

available for dispute resolution if 

difficulties or di1putes cannot be 

handled at intermediate level•; 

L. Coordination for all of theae ef tort1 
' 

will include 

l. Perry and Dinkini ~i•it• co 

regions; 

2. Perry and Dinkinf bi-weekly 

meetings with sta!!; 

3. Perry and Dinkins monthly 

meetings without 1taff: 

4. regular =onthly meetings at 
. 

staff level in ~egio~s; 

5. working groups i~ D.C. on 

toJ input into poliCJ for=ulation 

re litigation i=pac:; 

-· 



age~ey an: DC~ lawyers o: t~ei: 

r~sp~ctive roles ane tbe neec 

S. SPECIFIC ISSOES DlSCOSStO 

---~--~· .,:-- ... -· 

A. EPA is establishinq ;uidelines for 

Superfund national strateqy includinq 

especially criteria for which injunctions 

are appropriate ana whether the regions 

or headquarters has the initiative for 

Super~und enforcement: 

B. ~xisting Consent Decree~ 

l. collection and analysis of 

eomplia~ce st~t~= cf all existing 

:onsent decrees tc be accelerated; 

2. uniform policy to be adopted 

through ju~icial action; 

3. violations of existing consent 

decrees are a top priority for . 
enforcement: 

4. collee4;:.:~ e: s~i;~:ateC 

• 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY RF. J-3 
WASHINGTON, D.C. 2CM60 

JIM ao as 

GM 1:4'6 

OFFICE OF ENJ'oaCEMENT 
AND COMPUANCE 

MONITOklMG 

MEMORANDUM 

SUBJECT: Model ne and Guidance 

FROM: 

TO: 

Richard Mays 
Senior Enforc ment 

Associate Enforcement Counsels 
Headquarters Program Enforcement Division 

Direotors 
Regional Counsels 
Regional Program Division Directors 

Attached are the Model Litioation Report ~tline and the 
Model Litigation Report Guidance. All litigation reports 
referred to OECM or the Department of Justice after March 1, 
1986, should follow the Outline in regard to format and the 
Guidance in regard to content. The purposes of these two 
documents are Cl) to create a common understanding among Agency 
personnel and DOJ attorneys as to what the report needs to 
cover and (2) to make the litigation report's form consistent. 
These two documents have been prepared by a workgroup consisting 
of Jack Winder, OECM-Water1 Bill OUinby, OECM-Policyi Mike 
Vaccaro, Region IIIJ Robert Schaefer, Region VJ and Tom Speicher, 
Region VIII. They also reflect extensive review and input from 
the Regions, OECM, and the Environmental Enforcement Section of 
the Department.of Justice. 

While we anticipate that the Model Guidance will be parti-
.cularly useful to the less experienced attorney, it will also 
serve as a reference for the experienced attorney. The Outline 
will be of use to all Agency enforcement personnel as it will 
serve as a checklist to determine if all the parts of the pack
age are complete and in the correct format •. By utilizing the 
models in preparing litigation referral reports, we will be able 
to expedite the referral process. 
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If you have any questions regarding these two documents, 
please contact Bill Ouinby of the Legal Enforcement Policy 
Division. Be can be reached on FTS 475-8781, his mail code is 
LE-130A, and his E-Mail Box is 2261. 

cc: Chief, Land and Natural Resources Division, DOJ 



OFFICE OF ENFORCEMENT ANO COMPLIANCE MONITORING 

Model Litigation Report - Outline 

Any section of this outline may be addressed in the litigation 
report by the entry of •not applicable (N/A)• it the section 
is not relevent to the referral, or by •aee section • if 
the specific information requested tn the outline has been 
fully supplied in another section. In addition, this outline 
is not applicable to 5107 CERCLA cost recovery cases: to CERCLA 
5106, TSCA S7 or RCRA 57003 cases. 

1. Cover Page: 

a. Region, Act involved and judicial district. 

b. Name and address of defendant. 

c. Name and address of facility. 

d. Regional contacts (program/legal). 

e. Stamp date Region refers report on cover page. 

2. Table of Contents. 

3. Synopsis of the Case. 

4. Statutory Bases of Referral: 

a. Applicable statutes: cross-media coordination. 

b. Enforcement authority: jurisdiction and venue. 

c~ Substantive requirements of law. 

s. Description of Detendant: 

a. Description of facility. 

b. State of incorporation of detendant. 

c. Agent for service of process. 

d. Defendant's legal counsel. 

e. Identity of other potential defendants. 

6. Description of Violations: 

a. Nature of violations. 
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h. Date and manner violations identified. 

c. Dates and duration of violations. 

d. Pending regulatory changes. 

e. Environmental consequences (past, present and future). 

7. Enforcement History of Defendant and Pre-referral 
Negotiations: 

a. Recent contacts with defendant by EPA/Region, (e.g., 
AOs, permits, grants). 

b. Pre-referral negotiations. 

c. Contacts with defendant by state, local agencies and 
citizens, and actions taken. 

d. Prior enforcement history of defendant. 

A. Injunctive Relief: 

a. Steps to be taken by defendant to achieve compliance. 

b. Feasible alternatives. 

c. Cost and technology considerations. 

9. Penalties: 

a. Proposed civil penalty and legal authority. 

b. Penalty analysis/calculation. 

c. Present financial condition of defendant. 

10. Ma)or Issues: 

a. Issues of national or precedential significance. 

h. Bankruptcy Petitions. 

11. Si9nificance of Referral: 

a. Primary justification for referral. 

b. Prograro strategy. 

c. Aqency priority. 

d. ~roqram initiatives outside of stated strategy. 
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e. Relation ot reterral to previous or concurrent cases 
or actions. 

12. Litigation Strategy:-

•· Settlement potential/plan for settlement. · 

b. Need tor interrogatories and requests for admissions. 

c. Potential for summary judgment. 

d. Need for preliminary injunction. 

e. Identity of potential witnesses. 

f. Elements ot proof and evidence and need for additional 
evidentiary support. 

q. Anticipated defenses (legal and equitable) and govern
ment responses. 

h. Resource commitments. 

i. New evidence. 

13. Attachments, where applicable: 

a. Index to attachments. 

h. nraft complaint. 

c. Draft discovery. 

d. Draft consent decree. 

e. Draft motions. 

f. Table of Violations. 

g. Documentation of violations. 

h. Permits and contracts. 

i. Significant correspondence between EPA, defendant 
and/or state. 

j. Penalty analysis/calculation: BEN printout. 

k. Diagram ot tac11ity. 
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l. Case Plan. 

m. Dun and Bradstreet report: SEC Form lOK: Annual Report; 
Papers relating to corporate status from Secretary of 
State's office1 ABEL printouts and legal description 
of property, as necessary and if obtainable. 

n. Other relevant information. 



OFFICE OF ENFORCEMENT AND COMPLIANCE MONITORING 

.Model Litigation Report - Guidance 

Any section of this outline may be addressed in the litigation 
report by the entry of •not applicable (N/A)• it the section 
is not relevent to the referral, or by •aee section • if 
the specit1c information requested in the outline has been 
fully supplied in another aection. In addition, this guidance 
is not applicable to 5107 CERCLA cost recovery caaesi to CERCLA 
5106, TSCA 57 or RCRA 57003 cases. 

1. Cover Page: 

a. Re~ion, Act involved and judicial district. 

b. Name and address of detendant. 

Include names, addresses and telephone numbers 

ot alJ detendants (corporate/individual). 

c. Name and address of facility. 

Include names, addresses and telephone numbers 

of all facilities subject to the referral. Include 

county for venue purposes. 

d. Regional contacts (program/legal). 

Include names, addresses and telephone numbers of 

the regional program-technical and legal contacts who 

prepared the report. 

e. Stamp date Region refers report on cover page. 

2. Table of Contents: 

Include headings, all sub-headings and page numbers. 

3. Synopsis of the case: 

Limit this synopsis to two pages (double-spaced), when 

possible. 
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The synopsis should contain a summary or brief descrip

tion of (1) the tacts (causes) which led to the violation, 

(2) the legal basis of the violation and its environmental 

seriousness, and (3) the proposed relief. Indicate need for 

expedited filing here. 

4. Statutory Bases of Referral: 1/ -
a. Reference all applicable tederal statutes by USCA cita

tion and by section of the Act. State whether coordina-

tlon across media has occurred. Discuss reasons for 

including or omitting cross media claims. 

b. Summarize the entorcement authority and the juris

diction and venue provisions of applicable statutes. 

If there is reason to file the action in a district 

other than where the facility is located, note each 

available district and indicate the reasons for tiling 

there. 

c. Present the substantive requirements of the law (federal/ 

state) and applicable regulations and permits. Pertinent 

excerpts from federal/state laws and regulations should 

1/ Careful cross-media regional review should ensure that all 
iva11ab1e causes ot action are included. OECM recognizes that 
in some cross-media cases, the initial cause(s) of action may 
be ready tor reterral, but that a secondary cause ot action 
under a different statute may be a low priority matter or 
reauire substantial development before the case is ready for 
referral. Where the secondary cause of action is minor, or 
where the case development w111 take a substant1a1 amount of 
time, the case should be referred with the excluded secondary 
cause of action clearly identified. Howeve·r, it the secondary 
cause of action is major, or if development will not unreasonably 
delay the reterral, all such causes ot act1o~ should generally 
::.te referred together. 
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be indentified and set forth here or attached to the 

report. 

s. Description of Defendant: 

·a. Description of fac111ty. 

1) Describe the violating corporation or individual 

and the particular facility in question. Note any 

relevant corporate or personal interrelationships 

or subsidiaries. Indicate it the violator ts a 

governmental entity. If there is a question as to 

whether the corporation has been diasolved or 

subsumed into a different entity, ascertain status 

ot corporation and attach Dun and Bradstreet report 

and corporation papers from Secretary of State's 

ottice under section 13 m. 

2) Briefly discuss the business of the defendant, 

providing details about the facility in question. 

When the defendant is a manufacturer, describe 

what is produced. Emphasis should be on the 

particular process that is causing the problem. 

Describe the plant and processes used. Include 

legal description of the property under section 

13 m., 1t needed. Reference and attach d1agrams 

to the litigation report. Photographs and video 

tapes ot the source may be helpful in that they 

often improve the •show• quality of a case should 

it reach court. 
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If defendants include corporate officers, 

d1scuss tacts 1ndicat1ng part1c1pat1on ot the 

corporate officers in the activities resulting 

1n the v10Jat1ons. 

b. State of incorporation of defendant. 

Include state of incorporation and the principal 

place of business. 

c. · Agent for serv.1 ce of process • 
. :., 

Incl~de name, address and telephone number of agent 

for service of process. 

d. Defendant's legal counsel. 

Include full name, address and telephone number 

of JegaJ counsel. It corporate counsel, so state. 

e. Identity of other potential defendants. 

It 1t ts not immediately cJear who shouJd be 

named defen~ants, discuss all potential defendants 
• including the state, and their relation to other 

potential defendants and to their potential liability 

tor the v1oJations that give rtae to the reterral. 

Cover all of the facts having a bearing on which 

potential detendants shouid be named and evaluate all 

reasonable options. 

6. Description of Violations: 

a. Nature of violations. 

Discuss the types of pollutants being discharged. 

Also indicate the sources ot the pollutants, their 
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nature, quantity or size, and the relation to the 

statutory, regulatory or permit provisions violated. 

b. Date and manner v1olat1ons 1dentttted. 

Indicate earliest date when violation became known 

to EPA and manner in which tt was discovered (e.g., 

inspection, notice from state, etc.). 

c. Identify dates and duration of violations, any mitigat

ing actions by defendant to reduce or correct violations 

and any recalcitrance. Include Table of V1olat1ons at 

section 13 f. 

Describe all EPA/State site inspections, sampling 

and other 1nvestioative activ1t1es, the dates ot the 

activities and the conclusions drawn. Attach inspec

tion reports under 13 g. 

State present compliance status of the defendant: 

in compliance, 1n violation, unknown. 

d. Pending regulatory changes. 

Identify pending regulatory changes which do or 

may impact the entorcement action, e.g., requests tor 

SIP revisions, variance applications, pending revisions 

to NPOES permits, pending RCRA permit applications or 

challenges to applicable regulations. 

e. Environmental consequences (past, present and future). 

Indicate briefly what environmental damage, if 

measurable, has occurred 1n the past, is now happening 

or will occur in the future if not abated. Include 
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reasonabl e estimates of total damage to human health and 

to the environment as a consequence ot the violations. 

Although the seriousness of the violation is not 

technically a requirement ot proot in entorcement of 

certain statutes, it is sometimes relevant to the 

assessment ot penalties and equitable relief. 

Consider the following factors in assessing the 

seriousness of the violation (a) the release ot toxics 

or mutagens or carcinogens is more serious than the 

release ot so-called conventional pollutantsr (b) the 

release of large quantities of pollutants is more 

s1gnit1cant than the release ot small quant1tiesr (c) 

bioaccumulative wastes posing lono-tepn threats are 

more serious than biodegradable wastes: (d) the release 

of pollutants in an area not attaining primary ambient 

air quality standards is more significant than the 

release in an area not meeting secondary standards: 

(e) the release ot pollutants which directly and demon

strably affect health or the environment is more serious 

than those which have no direct or obvious etfect: 

(f) ongoing present violations which the government 

seeks to stop are more significant than episodic viola

tions which have ceased, and Co> a violation which 

undermines the ability ot the Agency to make sound 

regulatory judgments (e.g., the submission of fraudulent 

toxicity data in support of a pesticide registration) 

is more serious than a single instance 6£ false reporting. 
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7. Enforcement History of Defendant and Pre-referral Negotiations: 

Attach copies of relevent documents referenced below, 

if available, under section 13 g. 

a. Recent contacts with defendant by EPA/Region and 

actions taken including administrative actions. 

Indicate recent contacts and enforcement actions 

taken by EPA/ReQion, e.g., letters, oral communications, 

administrative requests/orders, etc. Include recent 

actions tn all media and under all statutes. Include 

any related or pending administrative enforcement 
. 
proceedings e.g., (CAA Sl20, TSCA S16(a), RCRA 53008, 

FIFRA 5513 or 14(a), and MPRSA SlOS(a) proceeding). 

State defendant's responses. 

Also indicate recent contacts by/with permits and 

qrants staff, if any. With regard to grants, indicate 

likelihood source will obtain grant, compliance schedule 

associated with proposed grants, relationship of grants 

to financial capability and any problems in grant his

tory that may affect injunctive relief or penalties. 

b. Pre-referral negotiations. 

Include a brief summary of all attempts at negotiating 

a settlement prior to referral of the case, including 

attempts by state. Fully describe attempts at compromise 

and why process failed. Consider use of Alternative 

nispute Resolution (third party neutrals) as method of 

resolvinq case. 
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c. Contacts with defendant by state, local agencies and 

citizens, and actions taken. 

Include recent contacts or actions taken or antici-

pated by state, local agencies and citizens. In par

ticular discuss history of state involvement including 

any state civil or criminal enforcement actions taken 

or pending, if state met time~y and appropriate criteria, 

and it state.~ant i cipates addi ttonal entorcement actions • 
. 

d. Prior enforcement history of defendant,·if available 

and practical. 

This item relates to all prior actions and results 

other than those noted above taken by any governmental 

entity against the violator. (Include citizens' auita 

or notices ot intent to file.) In some cases compilation 

of this history will be impractical. If so, include 

only the most recent or most sign1t1cant actions taken 

under any environmental statute. 

8. lnjunctive Relief: 

a. Steps to be taken by defendant to achieve compliance. 

Indicate in general terms what attirmative relief 

should be requested. Consider use of an environmental 

audit (compliance and management) as an element ot the 

remedy. If a aeries of acts are required, so state. 

Also include basic but not elaborate technical informa

tion, if available, to support the proposed remedy. 
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Specify technology which will meet regulatory require-

ments, and indicate the time requirements tor a schedule 

of compliance which considers time necessary for design. 

contracting, construction and start-up. (This 1s not 

inconsistent with EPA policy of not prescribing specific 

compliance technologies. This information may be neces-

sary in court to illustrate what remedy will bring the 

source into compliance and/or to demonstrate technical 
I 

feasibili~y if contested by the defendant.) If no 

known technology can assure complianc'e ,. dese?ibe wha.t·' - · · .. 

in particular EPA expects the source to do, including 

plant closu~e where.applicable. Indicate if another 

source has adopted the recommended control technology. 

b. Feasible alternatives. 

Describe alternative remedies if appropriate and 

discuss why the primary remedy and/or sanction was 

selected. Consider •studies• by defendant as a remedy 

where a precise course ot action cannot be detined at 

time of referral. 

c. Cost and technology considerations. 

Indicate cost of compliance of the remedy. ·Base 

these costs on the Region's best estimates. Indicate 

technological feasibility problems. 

9. Penalties: 

a. Proposed civil penalty and legal authority. 
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l) Bottom line and opening negotiation figure. 

Include two figures here (1) the proposed bottom 

line or the amount for which EPA will agree to settle. 

Calculate this figure by use of the appropriate 

medium-specific penalty policy (see section b. below.), 

and (2) the proposed figure with which EPA will open 

any negotiations or settlement talks. This second 

fiQure will be higher than the bottom line figure 

but will be related to it. 

2) Statutory maximum amount. 

Include amount, how calculated and legal author

ity for the statutory maximu~ amount. 

b. Penalty analysis/calculation. 

Include here a hrief summary of the penalty analysis 

and calculation, including a specific estimate (based on 

BEN) of economic benefit of non-compliance. Attach the 

actual detailed analysis and calculations using the 

appropriate medium-specific penalty policy under sec

tion 13 j. 

c. Present financial condition of defendant. 

Indicate known financial condition of defendant, 

ability to pay penalties and meet other objectives of 

litigation and source of information. ABEL, a computer 

model that evaluates a defendant's financial ability to 

comply and pay penalties, may be of assistance here. 

The model will be available in the spring of 1986. 

Inclu~e necessary bonding requirements and reasons 
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therefor, if applicable. If there is a question as to 

detendant's t1nancial capaD1l1ty, include Dun and 

Bradstreet report, ABEL computer printouts, SEC Form 

lOK and Annual Report, if obtainable, under section 13 •· 

10. Major Issues: 

a. Issues of national or precedential significance. 

Indicate it reterral ts case ot ttrst impression or 

has other legal, national or precedential significance. 

b. Bankruptcy Petitions. 

Describe the status of bankruptcy petition, if any, 

including (l) whether Chapter 7, 11 or 13, (2) whether 

reorganization plan filed, and (3) bar.date for proof 

of claim. 

11. Significance of Referral: 

a. Primary justification tor referral. 

If a case does not present obvious •serious• bealth 

ettects or environmental harm, but is compelling for 

some other reason, e.g., deterrence of continued, 

~latant violations ot the law, this should be indicated. 

A defendant with a history of violations is usually more 

worthy of attention than a first time of fender. 

b. Program strategy. 

Indicate if the case is part of the national pro

gram's stated strategy and brtety show how it ttts 

into that strategy. Indicate if violator is Jn SNC. 

c. Agency priority. 

Indicate briefly if the violator is of a class listed 

1 n the pre·· .. · am strategy for priority moni t "'ring, a.nd 1 r 
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the violation is of a class listed in the strategy for 

priority case action in fiscal year operating guidance. 

~. Program initiatives outside of stated strategy. 

Indicate briefly the tntttative such as (1) enforcing 

a new or existing provision, regulation or statute for 

the first time, (2) actions against munictpalittes tor 

pretreatment violations, (3) targeting a geographic area 

or i ndul!try /or C 4) •batch or cluster• cases against one 

type of industry or violator. 

e. Relation ot reterral to previous or concurrent cases or 

actions. 

Indicate briefly if this case relates to any concur

rent or previous case or action (administrative or 

judicial) brought by the Agency or by a state. 

It there is or has been a state or tederal criminal 

proceeding pending against the defendant involving the 

same or a related matter, indicate the nature ot the 

proceeding, its relationship to this case, and state 

reasons tor a parallel civil proceeding. 

If this referral involves overfilino of a state 

enforcement action, indicate this and state reasons 

for overfiling. 

12. Litigation Strategy: 

a. Settlement potential/plan for settlement. 

l) Indicate it there is a realistic potential for 

settlement, and if so, what that settlement plan 
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1 s. Include present contacts with defendant by 

EPA, DOJ or the U.S. Attorney's ott1ce. 

2) Present negotiating posture and comparison of 

this posture with •bottom-line• settlement 

figure from section 9 a. 

b. Need for interrogatories and requests for admissions. 

Indicate need for interrogatories and/or requests 

tor adm1ss1ons. Include potential names and addresses. 

if available. 

c. Potential for summary judgme~t. 

Indicate it case has potential for summary judgment. 

and if so, briefly describe why, and how case can be 

prepared for t1l1ng. Include draft mot1on with support

ing memorandum and affidavits, if possible. Attach 

under section 13 e. 

d. Need for preliminary injunction. 

Emphasize urgency and reasons tor requesting prelim

inary injunction and time frame, if applicable. 

e. Identity of potential witnesses. 

1) Government's case 

Indicate witnesses and witness needs both as 

to l1abil1-ty and remedy. 

Identify all lay witnesses and any already 

known expert w1tnesses by name, address, place of 

employment and business phone. Include substance 

ot anticipated/actual testimony ana 1t statements 
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are attached or are on file. For expert witnesses 

include (1) tield ot expertise and qualitications, 

(2) past cases where retained, (3) if under EPA 

contract, and (4) if not under EPA contract, which 

office/contract will be available to retain the 

expert. 

Indicate whether any further investigation is 

necessary to identify lay witnesses. Indicate any 

additional expert witnesses needed beyond those 

already known by area ot expertise and testimony 

needed and state which office/contract will be 

available to retain the experts. In particular, 

indicate if expert witnesses will be necessary to 

analyze and/or testity 1n regard to env1ronmental 

conseQuences, technological remedy development or 

tinanc1aJ capability. 

2) Defendant's case. 

Identify all lay or expert defense witnesses 

anticipated, including their employment addresses, 

expertise and likely content of testimony. 

·f. Elements ot proof and evidence and need for additional 

evidentiary support. 

l) List the necessary elements of proof to establish 

the violation under each statute/section involved. 

2) Present a detailed, objeetive,·faetual analysis 

01 the strfngth or weakness ot all available real, 
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docwnentary and testimonial evidence corresponding 

to each necessary element ot proot set torth tn the 

above list. New or stale evidence is relevant, as 

1s the dependability ot testing techniques and legal 

status of test methods. Therefore, spell out any 

assumptions made as to the quality ot this evidence. 

Identify missing facts and holes in data. 

3) Identify and indicate location ot all real evidence. 

Identify all docwnentary evidence, and if possible, 

attach (or st•te location of) each item ot dOC\lllen

tary evidence under aection 13 g. Include a list 

ot all ongoing and planned evidence gathering eftorta; 

e.g., ongoing DMR analysis, new stack tests, CEM data, 

or RCRA 1nformat1on request for further inspection. 

4) If evidence will be obtained at a later date, state 

how and when. 

5) If evidence is to be made available by discovery, 

suggest discovery plan. Indicate (1) type of 

evidence to be developed, (2) person or organization 

currently 1n possession ot evidence, and (3) draft 

of initial discovery to be used.· Identify areas 

where swift action on discovery is needed. To 

preserve testimony or records attach initial draft 

discovery docwnents under section 13 c. 

g. Anticipated defenses (legal and equitable) and govern

ment responses. 
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1) Indicate all actual or anticipated legal and 

eauitable defenses favorable to the defendant, and 

br1efly set forth the government's response thereto. 

For defenses such as governmental estoppel, laches 

or att1rmat1ve detenses baaed on Rule 12 ot the 

Federal Rules of Civil Procedure, EPA need only 

identity t~e detenae and the underlying tacts and 
.. ,, 

merits. The DOJ attorneys will usuall~ be familiar 

with the legal issues. On the other hand, EPA 

attorneys are usually more familiar with defenses 

baaed on AQency atatutes, regulations and po11c1es, 

or Agency involvement in aattera central to the 

case. For these detenaes the Region should not 

only identify the defenses and underlying facts, 

but fully discuss their legal bases and merits. 

2) Include all technical data and test results 

favorable to the violator both as to prima tacie 

case and defenses. Indicate any relevant or 

mitigating tactors that may bear adversely on the 

government's contentions. Reference defense 

w1tnesses under section 12 e. 2. 

h. Pesource commitments. 

Describe estimated case budget1 indicate what 

resource commitments both budgetary and personnel will 

be reauired and if the Region is prepared to provide 
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them. If not, state where they will be obtained. In

clude here costs tor experts and additional testing. 

i. New evidence. 

Update all new evidence and information and forward 

it to Headquarters, DOJ and/or the U.S. Attorney, as it 

becomes available. 

13. Attachments, where applicable: 

a. Index to attachments. 

List attachments and use tabs if possible for 

ease ot reterence. 

b. Draft complaint. 

Include draft complaint. Headquarters and DOJ 

consider the complaint a usetul document, although at 

a later date the complaint may change. 

c. Dratt discovery. 

If discovery is needed, include initial interroga

tories and request for production, etc., as appropriate 

or known. 

d. Dratt consent decree. 

Unless the ease is straightforward, minor or 

negotiations have reached a productive stage, 1nclus1on 

of a draft consent decree at this point in the case 

development would not be practical or advisable. If 

attached, indicate the stipulated penalties. 
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e. Draft motions. 

Inclusion of draft motions depends somewhat on the 

urgency, complexity and litigation strategy ot the 

case. Include when necessary and appropriate. 

f. Table of Violations. 

The Table of Violations should specify dates for 

each alleged violation, and tor each, the statutory/ 

regulatory provisions involved. 

g. Documentation of violations. 

Include here documentation of violations and 

enforcement history of detendant referenced 1n section 

7. Include copies of inspectio~ reports. Also include 

here documentary evidence reterenced unaer aect1on 12 

f. 3. 

h. Permits and contracts. 

Include copies of all applicable permits and con

tracts. 

i. Significant correspondence between EPA, defendant 

and/or state. 

Attach all correspondence relative to the viola

t1on/case. 

j. Penalty analysis/calculation: BEN printout. 

This attachment 1s a detailed analysis ot the brief 

summary in 9 b. above. Indicate the proposed bottom 

line settlement figure (based on the appropriate 

penalty p~licy) and an opening negotiation position. 
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The settlement figure should briefly discuss how the 

bottom line figure was determined, particularly in 

regard to any economic benetit contained in this figure. 

The proposed opening negotiating position should con

tain a briet statement why that particular figure 1& 

appropriate. Attach BEN printout. 

k. Diagram of facility. 

Include any official or unofficial diagram of the 

tacil1ty, or the actual workings (drawings) ot the 

violation. Any diagram, if not misleading or factually 

incorrect, will be useful. The diagram need not be to 

scale or one made by a professional artist or draftaman~

State if video tapes were made and where located. 

l. Case Plan. 

Attach a case plan here if prepared by the Region. 

m. Dun and Bradstreet report: SEC Form lOK: Annual Report: 

Papers relating to corporate status .from Secretary of 

State's ott1ce: ABEL printouts and legal descr1pt1on 

of property, as necessary and if obtainable. 

n. Other relevant information. 

This is a catch-all category and includes all 

other relevent documents, technical data and information, 

etc., which may aid the AECs, DOJ and the U.S. Attorney 

in preparation and prosecution of the case. Please list 

in the Index to Attachments all such documents included 

here. 
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REVISER'S NOTE 

General Operatinq Procedures for the Civil Enforcement Proqram 
(RF.1-4) 

There have been many changes in the. structure and function 

of the Agency's enforcement program since the Agency issued this 
I 

memorandum. While the approach stated in this document is still 

valid in many areas, it must be read in conjunction with more 

current descriptions of the structure and function of the 

enforcement program. 
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MEMORANt>UM 

~UBJECT: General Operating Procedures for the 
Civil Enforcement Program 

GM f1l 

•••te••• ... ••~•••••r••c••••TC..,..., 

FROM: Robert M. Perry lf//2l '-41i. P__,,,,.,.--
Associate Administrator for ti'gal and Enforcement 

Counael and General Counael 
. :,, 

TO: Aaaociate Administrator for 
Policy and.Resource Management 

Assistant Adminiatratora 
Regional Administrators 
Staff Off ice Directors 

1. Introduction 

This memorandum provides general guidance regarding EPA'• 
enforcement process, co~sistent with new Regional and Headquarters 
structures. The memorandum describes the respective roles and 
relationships of the various EPA off ices which participate in 
enforcement activities. 

I greatly appreciate tne eontrib~~~gns which you and y~~r . · 
respective ataffs have aade in participating in thfl ~ ·. · .Jlopment 
of this general guidance. Thia guidance has reached the point 
at which it has received the consensus support of all affected 
Agency off ices on virtually all &attera which it addreaaea. 
More detailed guidance on operating procedures for eac~ ~edi•
apeeif ie program will be forthccming frcm the reapon11~~• 
Assistant Adminiatratora and ayaelf. · 

The guidance contained in this document on reaponaibilit1es 
and vcr~=~~ relationships of all offices involved in the enforce-
aent process (which includes both enforcement compliance activities 
and enforcement legal activities) has rece..ived • strong endorsement 
from the Adminiatrator. The prescribed procedures provide explicit 
guidance for implementing the Adminiatrator'a general policies on 
these matters and are conaiatent with 

- The Adminl1trator'1 June 12, 1981 announcement of a new 
Beadquartera structure: 
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The Administrator's September 15, 1981 memorandum regarding 
a new regional organization structure; 

My May 7, 1982 memorandum regarding the reorganization 
of the Off ices of Regional Counsel1 

The June, 1977 Memorandum of Understanding between the 
Department of Justice and EPA. 

The operating procedures apecif ied in this document are 
designed to help accomplish the following objectives of the 
Regional reorganizations stated in the Administrator's September 
15, 1981 memorandum: / 

•Reorganization Objectives. Regional organization 
decisions include consideration of the following objectives: 

Clarifying accountability for regional programs. 

- Facilitating communication links between related 
Headquarters and regional components. 

Improving regional policy and management 
decision-making. 

- Placing functions in organizations where they can 
best be integrated with related activities. 

- Favoring fewer and larger organizations to avoid 
subsequent further consolidation and reorganization 
in a time of declining resources. 

•. • • • Major features of the authorized organization 
include the following: 

•1. Enforcement functions of permit issuance and related 
compliance monitoring are assigned to the appropriate program 
divisions. This includes issuance of notices of violation and 
administrative orders, after consulting with the Off ice of 
Regional Counsel. (Permit coordination functions and place
ment are optional.) 

•2. Legal work associated with enforcement litigation and 
current Regional Counsel functions will be performed in newly 
structured and expanded Off ices of Regional Counsel reportin? 
to the {Associate Administrator for Legal and Enforcement 
Counsel and] General Counsel with the following provisions: 

•a. Regional Counsels will provide the Regional 
Administrator[s] with legal advice and assistance for all 
program areas in an attorney client relationship. 
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•b. The Regional Administrator will continue to 
initiate enforcement actions. These actions will be based 
upon guidance from the [Associate Administrator for Legal 
and Enforcement Counsel and General Co.unsel, throu;hJ 
the Enforcement Counsel •••• and with legal concurrence 
of the Regional Counsel. l/ 

•c. As in the past the Regional Administrators 
will participate in and concur vith the [Associate Adminis
trator for Legal and Enforcement Counsel and} General Counsel 
in selections, promotions, awards and disciplinary actions 
for Regional Counsels. Regional Administrators will be a 
party to performance agreements for and will participate in 
the performance ratings of Regional Counsels by the (Associate 
Administrator for Legal and Enforcement Counsel and) General 

. Counsel. 

•d. The Regional Administrator will also continue 
to manage the resources of the Off ice of Regional Counsel and 
will provide certain administrative support auch as space 
allocations, processing of personnel actions, and the management 
of travel and training accounts.• 

11 Note that the Regional Counsel's formal concurrence 
responsibility for enforcement actions as referenced in paragraph 
2(b) (when read in conjunction with paragraph l of this excerpt) 
arises at the point at which the Regional Administrator is prepared 
to initiate • case referral by forw•rding a case to the Office 
of Legal and Enforcement Counsel for subsequent referral to the 
Department of Justice. For further specifics on these procedures, 
please see Section IX below. Note alsc •h1t enforcement actions 
(i.e. actions responding to specific instances of detected 
violations), and enforcement activities generally, also shoul~ 
be consistent with relevant guidance from Headquarters program 
off ices. 
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The guidance in this memorandum on the enforcement process 
applies to the internal Agency working relationships and 
processes involved in identifying and resolving violations 
using informal, administrative and judicial enforcement 
activities. It does not apply in any respect to the development 
ar.~ referral of criminal cases, vhich is being addressed in 
a separate memo on general operating procedures for the criminal 
enforcement prOQram. Moreover, any existing program-specific 
guidance on enforcement operating procedures remains in 
effect until it can be expressly superseded by new guidance 
vhieh ls consistent with the policies and procedures articulated 
in this document. / 

II. Enforcement Objectivts 

This gui~ance prescribes operating procedures which the 
the Adminstrator has endorsed as vital to assist EPA in 
discharging its responsibility to administer a strong, 
aggressive, and fair enforcement program. The procedures 
described here also are designed to achieve the following 
enforcement objectives along vith the general objectives 
associated with the Regional reorganizations: 

- rst!blishing an enforce~ent pro;ram which deters unlawful. 
conduct and advances the regulatory policies of EPA through 
use of all available enforcement means. 

- Maintaining a credible enforcement program which encourages 
prompt, voluntary compliance, b~. jeals finnly with 
significant violations which cannot be resolv~: ~joperatively 
and includes the use of litigation where appropriate. 

- Directing all enforcement •~~1v1ties towards the achievement 
of maximum environmental benefits. 

In order to help achieve these objectives, these procedures 
emphasize: 

- e"'rt~.nuin; close and cooperative relationships 
among the Office of Legal and Enforcement Counsel 
(OLEC), which includes the Regional Counsel offices, 
the Department of Justice (OOJ), and all EPA program 
off ices with enforcement responsibilities. -
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Working closely with States as partners in the enforcement 
process. l/ 

III. Roles and Relationships 

EPA'• enforcement program is intended to induce regulated 
parties to meet environmental requirements and to rectify instances 
of noncompliance. In order to accomplish these goals, EPA's 
enforcement effort includes both compliance-oriented activities 
and legal-oriented activities. The compliance activities are 
primarily the responsibility of EPA'• program offices, while the 
legal activities are primarily ch4rged to OLEC (including the 
Off ices of Regional Counsel). · 

···' 

while there are certain enforcement activities in which lead 
responsibility is clear, there are other EPA activities which 
include both compliance and legal elements. Moreover, different 
activities for which a given office has lead responsibility can call 
for varying degrees of involvement with other EPA offices. It is 
crucial to the success of the Agency's enforcement program that 

. OLEC and the program off ices work closely together i~ developing 
policies, establishing coordination procedures and implementing 
actions in areas where both elements are present. Similarly, it 
is important that both OLtC and the program off ices dilioently 
coordinate activities in their respective areas of primary responsi
cili ty to ensure that EPA appropriately focuses all phases of its 
enforcement program on achieving common objectives. 

In the area of enforcement policy development, Assistant 
Administrators have the lead in developing policies governing 
compliance activities, while the Adminstrator has assigned me to 
take the lead in developing policies governing legal matters. 
OLEC and the Assistant Administrators are responsible for w.orking 
together in developing enforcement policy regardless of who has 
the lead, and should jointly issue those policies which significantly 
involve both of their respective areas of primary responsibility. 
The Administrator has decided that I shall be responsible for 
ensuring that all enforcement policies which EPA develops are 
capable of being applied ef fectivel~ and are consistent with the 
goals of the Administrator under Federal law. The Associate 
Administrator for Policy and Resource Management is responsible 
for overseeing th~ ~~rmulation of all Agency policy. 

2/ For a more specific discussion on coordinating enforcement 
ictivity with States, see Section IIICH) below. 
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Program off ices in Headquarters and the Regions are responsible 
for identifying and establishing priorities for handling instances 
of noncompliance within their respective areas of authority, 
evaluating the technical sufficiency of actions designed to remedy 
violations, identifying for formal action those cases which cannot 
be resolved less formally, and providing the technical support 
necessary for developing cases and conducting litigation. 

OLEC (including the Offices of Regional Counsel) serves 
EPA's respective pr09ram offices in enforcement matters in an 
attorney-client relationship. This means that OLEC is respon-
sible as legal counsel for providi~; client pr09ram offices with 
support for informal and formal administrative resolution of 
violations, for the condu~t of litigation (which includes 
identifying evidence needed to support litigation), for interpreting 
statutes, regulations and other legal precedent covering EPA's 
activities, and for advising program managers on the legal 
implications of alternative courses of action. 

Close cooperation among all parties (including DOJ) during 
the case development process is critical to a successful and 
legally supportable enforcement program. Early and frequent 
consultation of Regional Counsels by the Regional ·programs is 
vital in case identification and development. Moreover, a close 
worK1ng relationship with program or technical staff is vital 
to the Regional Counsels to ensure that the Regional Counsels 
can serve the clients' interests. 

Regional Counsels are responsible for consulting with 
the Associate Administrator for Legal and Enforcement Counsel and 
General Counsel, through the Enforcement Counsel, and with 
OOJ, where appropriate, to ensure that unresolved legal issues 
do not subsequently become impediments to litigation. Similarly, 
Regional Administrators are responsible for consulting early 
with Assistant Administrators on program policy matters to resolve 
expeditiously any issues that may cause problems in developing a 
case for litigation. Representatives of EPA and DOJ offices 
with enforcement responsibilities will work as a case development 
team on a particular matter to coordinate their efforts and to 
minimize or eliminate all problems p~ior to the Regional Counsel's 
concurrence in a civil referral. 

Finally, OLEC will develop management procedures to ensure 
that Enforcement Counsel and General Counsel attorneys work 
closely together to identify and resolve expeditiously any legal 
issues pertaining to enforcement matters, and thus enable EPA to 
speak with one legal voice. 
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The following synopsis of roles and relationships state in 
more detail the respective organizational responsibilities regarding 
enforcement matters: 

A. Regional Administrators. The Administrator'• September 
15, 1981 memorandum makes clear that Regional Administrators 
have responsibility (consistent, as explained in Section IV 
below, vith applicable delegations of authority and concurrence 
requirements) for enforcement compliance functions such as 
issuing permits, monitoring compliance, collecting compliance 
information according to Headquarters' guidance, and issuing 
notices of violation and administrative orders. They are also 
responsible for initiating enforcement legal actions arising out 
of these functions. In executing these functions, the Regional 
A~~!~istrator's responsihilities include building relationships 
with State compliance programs, identifying violations of Federal 
environmental laws, resolving those violations in a timely fashion 
and a cooperative ~~nner whenever possible, handling administrative 
enforcement acti(')rc; and referring cases to Headquarter:: ,,:,en 
judicial action is necessary. Because the Regional AC:.n~raistrators 
are primarily responsible and accountable for the successful 
operation of Regional enforcement programs, they are the principal 
clients in enforcement matters. 

. . 
Notices of violation, ·administrative orders, administrative· 

civil penalty complaints, and many intermediate decisions are 
actions with legal consequences. Since the Regional Administrators 
must bear the responsibility for the legal sufficiency of their 
actions, they should consult with their respective Offices of 
Regional Counsel prior to taking these actions, as indicated in 
the Administrator's September 15, 1981 memorandum. In addition, 
because the Regional Administrators also are responsible for the 
technical sufficiercy of their actions, they are further responsible 
for budgeting and supplying the necessary technical resources 
and support, or otherwise arranging for that support (e.g.,. from 
a Headquarters program office or the National Enforcement 
Investigation Center), to permit the Agency to develop and pursue 
enforcement actions, including litigation where appropriate. 
The Regional Administrators are also responsible for'obtaining 
adequate Regional Counsel participation in preparing a case 
(ineluding final formal concurrence of the Regional Counsel) 
prior to forwarding the case to Headquarters for formal referral 
to DOJ. 
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The Regional Administrators will be responsible for 
ensuring that they follow all policy directives from an Assistant 
Administrator. The Regional Administrators must ensure early in 
the case development process that proposed enforcement actions 
in response to apecific instances of noncompliance are consistent 
vith national program policy directives established by the respon
sible Assistant Adminiatrator<s>, and that Assistant Administrators 
have the opportunity to participate in and review case development 
activity. The Regional Administrators also must ensure that 
they satisfy any national program review or concurrence require
ments, consistent with Section IV below. OLEC normally vill not 
take responsibility for those prC>Q~am concurrences or reviews, 
although staff attorneys vill be available to assist throughout 
the review process. .,;~ .. 

Rw~ional Administrators also are responsible for following 
up on enforcement actions (including litigation) to ensure that 
violations remain corrected and that regulated parties are complying_ 
vith the requirements which those enforcement actions impose. 

B. The Assistant Administrators. As the national program 
managers, the Assistant Administrators are responsible for 
es ta bl i shing enforcement compliance priori ties, provi.ding overal 1 
direction to and developing accountability measures for their 
respective Regional enforcement compliance programs, keeping 
compliance statistics ("based on input as necessary from ReQional 
offices), providing technical support (including appropriate 
Headquarters technical support for litigation activity), providing 
resources in Regional program bJdgets to support enforcement 
activities, taki~g the lead role in preparing guidance and policy 
decisions on enforcement compliance issues, and concurring as 
necessary on enforcement actions at as early a stage in the case . 

·development process as possible. In addition, Assistant Adminis
trators may retain responsibility for issuing civil administrati)v 
complaints and other administrative orders in cases of first 
impression, overriding national significance, or violations by 
any entity in more than one region. 

The Assiatant Administrators are responsible for developing 
and implementing pr~ram policies, and should rely on OLtC to 
help them put enforceable, defensible prcorams in place. The 
Assistant Administr~~~~s also are responsible for participating 
vith OLEC in handling enforcement legal issues and tcr preparino 
joint ;uidanee for areas in vhieh compliance and legal issues 
overlap. 
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OLEC acts as attorney to the Assistant Administrator and 
the Headquarters program off ices on enforcement matters. OLEC 
attorneys are available to consult vith program staff during the 
development of program regulations, policies and guidance in 
order to ensure the legal sufficiency of decisions and doC\lments 
relating to enforcement matters. 

c. OLEC: The Regional Counsel (Enforcement Functions). In 
accordance with the Administrator's September 15, 1981 memorandum 
and the May 7, 1982 memorandum regarding reorganization of the 
Off ices of Regional Counsel, the Regional Counsels are to provide 
the Regional Administrators and Re;ional program managers with 
legal advice and assistance for all program areas in the attorney• 
client relationship.··· Thus, for example, in enforcement matters 
tli~ ~•gional Counsels are available to assist the Regional program 
managers in drafting or reviewing the terms and conditions of 
permits, notices of violation, administrative orders, or adminis
trative compl~jnts (particularly where new or unique matters 
are involved). Because the Regional Administrators .• ,~ Regional 
program managers are responsible for ensuring the ~r.f~•ceability· 
and defensibility of documents with legal effects, they •hould 
not hesitate to seek to involve Regional Counsels in developing 
these documents. · 

The Regional Counsels also provide assistance throughout the 
case development process, participate in litigation activities 
under the EPA/DOJ Memorandum of Understanding, and formally 
concur on civil referrals prior to signature by the Regional 
Administrator. Regional Counsels' formal concurrence ensures 
that any le~al issues associated with the referral have been 
addressed appropriately and that these referrals are consistent 
with OLEC guidance. Regional Counsels also are available to 
assist in negotiating enforcement matters and should be present 
whenever outsiJe parties are represented by counsel in those 
negotiations. 

Regional. Counsel attorneys normally serve as lead Agency 
counsel in handling specific enforcement actions, consistent vith 
the diacuaaion of that concept in Section VIICB) of the May 7, 
1982 memorandum on regional reorganization. As lead Agency attorney, 
the Regional attorney is responsible for managing an enforcement 
case for EPA and for coordinating case development and litigation 
activity with DOJ as discussed in Section VIII below. The Regional 
Counsels should establish practices to coordinate the participation 
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of DOJ and Headquarters Enforcement Counsel attorneys so as to 
resolve any potential legal problems for litigation as early in 
the ease development process as possible. Regional Counsels 
also provide legal representation for the Agency in administrative 
hearings originating in the region, including NPDES evidentiary 
hearings, and administrative appeals from those hearings. 

Let me emphasize that in all these matters the Regional 
Counsels must make every effort to ensure that they continue 
to maintain the close working relationships with their counterparts 
in the Regional pr09ram off ices, apd that they also maintain 
clear and open lines of ccmmunication. 

D. OLEC: Enforcement Counsel Matters. Consistent with 
attorney-client relationships, the Associate Administrator for 
Legal and Enforcement Counsel and General Counsel provides, 
through the Enforcement Counsel, legal advice regarding enforee
ment matters to the Assistant Administrators to assist them in 
9erforming their programmatic functions, including advice on 
enforcement activities for which Headquarters program offices 
are responsible. The Associate Administrator for Legal and En
forcement Counsel and General Counsel, through the Enforcement 
Counsel, also develops legal enforcement policies.and guidance: 
confers, where appropriate, with'DOJ on the potential impact of 
enforcement policy on litigation: and cooperates with the Assis
tant Administrators in the development of enforcement policies 
which involve both enforcement compliance and enforcement legal 
activities. 

The Enforcement Counsel checks both cases forwarded from 
the Regions for referral to DOJ and eonsent decrees prior to 
submittin; them for approval to the Associate Administrator for 
Legal and Enforcement Counsel and General Counsel to ensure that 
they are complete and that they identify and properly address 
all precedential or nationally significant questions. (See 
Section X below.) Enforcement Counsel attorneys may be assigned 
a more active role in case development or liti;ation-related 
activities in a limited number of actions involving precedential 
or overriding nationally significant .issues as described in 
Section VII(B) in the May 7, 1982 OLEC memorandum on regional 
reorganization. Otherwise, Regional Counsel attorneys will 
a~sume the Agency lead, and Enforcement ~ounsel attorneys will 
function in a supporting role by keeping apprised of the issues 
from the start of the case development process as OLEC's Headquar
ters representatives and by coordinating legal activity and the 
contribution of case information to the case development effort 
from Headquarters and the Regions. 
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The National Enforcement Investigation Center (NEIC), vhieh 
reports to the Enforcement Counsel, is a national technical resource 
with special experti•e in matters asociated with investigations, 
case development, litigation support, and evidence. " The Regional 
Administrators •nd Assistant Administrators, in support of enforce• 
ment compliance and ca•e development activities, may drav upon 
the NEIC's resources as they deem necessary, consistent with 
priorities which OLEC establishes regarding NEIC'• availability. 
Regional and Assistant Administrators should give closest 
consideration to involving NEIC in cases vhich have precedential 
implications, national aignificanc•, or are multi-Regional in 
nature, aa opposed to cases which 'involve more routine matters. 

E. OLEC: General Counsel Matters. Within the Agency, 
tne Associate Administrator for Legal and Enforcement Counsel 
and General Counsel, through the Deputy General Counsel, will 
continue to be responsible for interpreting statutes and regula
tions, reviewing proposed policy for consistency with national 
law, providing national legal interpretations, and assisting in 
resolving legal issues which arise in connection with policies 
and regulations, in order to assure that the Agency speaks with 
one legal voice. Consistent vith present practices and existing 
guidance, the Associate Administrator for Legal and Enforcement 
Counsel and General Counsel will manage, through the Deputy 
General Counsel, all matters resulting from judicial appeals 
(vith either General Counsel attorneys or Regional attorneys 
acting as lead Agency counsel, depending on the nature of the 
matter). The Regional Counsels will manage the Agency's legal 
role in hearings and administrative appeals of actions origina
ting in the Regions, including proceedings relating to permits 
and administrative civil penalty actions. 

F. The Department of Justice and the u.s. Attorneys• Offices. 
The Agency's wor~ing relationship with the Department of Justice 
and the U.S. Attorneys continues to be governed by the June 1977 
Memorandum of Understanding. DOJ's and the u.s. Attorneys' 
primary roles will normally be that of conducting judicial enforce
ment matters and participating in case development activities as 
described in Sec:tion VIII below. OLEC's Headquarters and Regional 
components are expected to use their best efforts to ensure that 
they maintain constructive working relationships vith DOJ in 
these areas. · 

G. Policy Coordination. As indicated above, the Assistant 
Administrators and I should work closely together during the 
formulation of all policies which affect enforcement to make 
sure that the Agency conducts its enforcement activity in a 
credible and le;ally supportable manner. The Administrator has 
affirmed my responsibility to take the lead in coordinating 
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work on establishing systematic procedures for developing and 
tracking Agency enforcement policy. ~s part of this effort, I 
am planning to propose the joint development with each of the 
Assistant Administrators of a comprehensive aet of enforcement 
operating procedures for each program, in order to provide 
consistent guidance for all stages of the case development 
process. Program guidance which is currently in effect remains 
operative except to the extent it ia inconsistent with the 
operating procedures prescribed in this document and is not 
superseded by future gu ida nee. 

As policy or guidance documents affecting Regional enforce
ment programs are developed, Regional offices should be consulted 
or otherwise receive an.'Opportunity to be involved at an early 
:t:;: to make sure that:~he final guidance documents can be 
implemented effectively. 

M. Coordination with ~tates. Coordination with States is 
normally the responsibility of the Regional Administrator, subject 
to national guidance. Because this responsibility encompasses 
many areas in addition to enforcement, this memorandum does not 
cover general issues associated with the Region-State relationship. 

O~ enforcement matters, however, Regional Administrators 
should maintain close working relationships with appropriate 
State pro;ram officials. As part of enforcement planning activities 
independent of the case development process, Regional offices (with 
participation from Headquarters program offices and consistent 
with national guidance) should consult with States to develop 
general strategies for handling nonc~r~'iance, for promoting 
local resolution of noncompliance problems, and for faeilita~ing · ' 
o~en lines of communication by 

• Consulting on which enfor:·-!T'!:-.t actions States should 
manage and which Regional Off ices •hould manage. 

• Agreeing on appropriate time frames and parameters for case 
re solution. 

• ~~reein; on circumstances under which EPA may assume the 
load on a case from the· State. 

• Coordinating activity on tracking the progress of enforcement 
actions. 

• Following up on the application of agreed-upon strategies to 
ensure their effectiveness. 
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On legal matters specifically, the Office of Regional Counsel 
should develop a close working relationship with State Attorneys 
General and/or other appropriate legal authorities in each State 
in order to aupport the Regional Administrator in coordinating 
activity with that State. The Office of Regional Counsel is also 
available to consult with the Regional program managers regarding 
delegations, the legal auff iciency of State remedies, or other 
legal aspects of State actions. 

National environmental laws do assign major roles to the 
States for administering pollution control programs. Those laws 
also place ultimate responsibilit·'ies for eff•ctive enforcement 
on the Federal Gover~nt. The States' respective abilities to 
enforce environmental;reQuirements can vary according to the 
•~•~utory authorities, personnel, or other resources available 
to them. It is the Administrator'• policy to uphold the 
environmental statutes which EPA administers, and the Regional 
Administrators are responsible for complementing State effort• 
with Federal action in order to achieve compliance with those 
laws in a timely manner. 

I. EPA's Accountability System. !PA'• accountability ayatem, 
overseen by the As.soc:iate Adminis·trator for Policy and Resource 
Mana~ement, monitors the performance of the Agency's entire enforce
ment program, including both compliance and legal activities. 
It is the Administrator's policy that pursuant to national program 
direction from the Assistant Administrators, Regional Administrators 
will establish specific measures of compliance and enforcement 
performance for which they will be held accountable in the 
accountability system. As the Agency's •1aw firm•, OLEC will be 
similarly accountable for provid.11w consistent legal advice, . , 
decisions and policies; for expediting all referre~s; and for 
reducing backlogs of eases which have already been filed or 
referred to the Department of Justice. 

IV. Delegations and Concurrence Requirements. 

The AdJllini1trator has endorsed an initiative to streamline 
the enforc ... nt process through a. high-priority review of both 
existing dllegations of authority and concurrence requirements 
i.na..oiaed through those dele.gations or through other actions. 
Each of the Assistant Administrators and OLEC should expeditiously 
review all delegations and concurrence requirements relating to 
enforcement activities in their respective areas of responsibility 
to identify requirements which are unnecessary or inconsistent 
with a streamlined approach to enforcement. Until the Administra
tor has an opportunity to act on the recommendations resulting from 
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this review, existing delegations (with any conditions> remain 
in effect and should be followed until appropriate changes are 
approved to implement the guidance provided in this document. 
The Assistant Administrators and I shall announce any changes 
of specific enforcement concurrence requirements in our respec
tive areas of responsibility. 

V. Reporting Reguirements and OLEC Oversight 

OLEC's Enforcement Counsel will keep to a minimum requests 
for case development records and r.eports from Regional or 
program off ices. Enforcement Counsel ataff will place priority 
on direct access to files or tracking and reporting systems for 
case information to minimize additional information collection 
and reporting burdens. I expect the Regional Counsels to continue 
to update the automated enforcement docket for eases which will 
be or which already have been referred from the Regional offices, 
and to provide periodic updates on all cases as necessary. 

Consistent with historical practices, Regional Counsels must 
keep complete records of reeommendations,.decisions and documents 
relating to the legal aspects of all cases, including cases which 
are in early stages of development. This requirement .is intended 
to ensure that an adequate legal record exists for each case that 
the Agency ultimately refers for judicial action •nd to facilitate 
evaluations of Regional Counsels' performance on enforcement 
matters. 

The Regional Counsel should work closely with the Regional 
Administrator to assist the Regional Administrator in following 
similar recordkeeping practices to ensure that maintained files 
are legally sufficient. 

VI. Reviewing Compliance and Determining Responses. 

The process of identifying violations and conduc,ting Federal 
compliance activities is the responsibility of the Regional 
Administrator, consistent with national guidance and statutory 
authorities and with applicable working agreements with States. 
This process includes the foll~wing activities: 
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- Identifying noncomplying sources and potential enforcement 
... _ . ta rgeta. 

- Coordinating enforcement actions vith States~ as appropriate. 

- Determining the appropriate Agency response to violations, 
including: 

• Requests for information (formal or informal). 

• Informal discussions vith the source. 
I 

• Warning letters or notices of violation. 

• Administrative orders or administrative civil penalty 
complaints. 

• Referrals to Headquarters for civil judicial action. 

- Participating in a client'• role in settlement discussions 
to resolve administrative or judicial proceedings. 

Throughout the process, the Regional Coun•el. vill act as 
~tt=~~cy to the Regional program client. Since the Regional 
Administrator nust make decisions and take actions vith legal 
consequences, the Regional Administrato~ should ensure that the 
Regional Counsel is consulted as appropriate throughout the process, 
particularly vith regard to the legal consequences of selecting 
alter~ative enforcement tools. Attorneys are available to 
ensure that all enforcement docu~ents, especially administrative 
orders and administrative civil penalty complaints, meet all 
A;cncy legal·require~ents and are enforceable. Regional program 
officers should avail themselves of Regional Counsel attorney 
participation in disc:ussions with an outside party who is represented 
by counsel. 

As the likelihood increases that judicial remedies will 
become necessary to resolve a case, the importance of attorney 
involvement also increases. Thia includes meaningful coordination 
with DOJ attorneys at early stages of the case development process 
~~~'istent with the procedure~ specified in section VIII below. 
R19or0Js standards of evidence and conduct vill apply in any 
adjudicative proceeding: thus, it is crucial that cases be built from 
the outset in a legally supportable waj. This memorandum discusses 
in more detail in subsequent sections the referral process and the 
conduct of settlement negotiations. 
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VII. Escalation 

The Regional Administrator is responsible for the timeliness 
of informal solutions to violations of environmental laws and 
for initiating the case development process. This concept is 
central to a credible enforcement program. The Regional 
Administrator (subject to Headquarters program office guidance) 
and OLEC share responsibility for achieving timely resolution of 
cases once the case development process begins. 

Responses to violations should be meticulously tracked within 
each Region to make sure that eac.h violation ia responsibly resolved 
as expeditiously as pract,icable. Time deadlines or goals should 
be established within ••eh Region as optimum response times; in 
~~~~ areas, these deadlines or goals have already been established 
in national guidance. 

The Administrator has given strong general support to the 
use of reasonable •deadline• dates in conducting negotiations to 
ensure that negotiations do not become a means for delay. In 
any particular case, the Regional Administrator (in consultation 
with the Regional Counsel) should always be prepared to escalate 
to the next-most-serious response, when necessary, to avoid pro
t~~:te~. negotiations resulting in unreasonably delayed remedial · 
action. · 

It remains the Administrator's policy to take formal enforce
ment action when negotiations or other efforts fail. I shall 
aecept--and the Administrator will encourage--well-documented 
civil judicial referrals from Regional Administrators whenever, 
in their judgement, such action is necessary to ensure continued 
pro;ress toward compliance, even though active negotiations 
still may be underway. 

VIII. The Case Development Process 

A group from OLEC (including Regional Counsel representatives) 
has been conferring vith DOJ for the purpose of, a7'10ng other things, 
formulating a process for developing.cases for civil litigation. 
This process involves periodi~ meetings in the Regions, at which 
EPA attorneys and technical staff will meet with OOJ attorneys 
(and invite Assistant u.s. Attorneys) to: 
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discu•s approaches to developing cases targeted as likely 
candidates for litigationr 

-- review appropriate ways to handle developments relating to 
cases discussed at prior aeetingsr · 

-- provide information on program enforcement issues and 
prioritie•r 

-- refine procedures for handling enforcement actions generally1 
and 

, 
-- form litigation teams and·aasign case preparation and 

responsibilities . .Jiihere the Region has identified matters 
which require a litigation enforcement response. 

-Once the Regional Administrator determines that a case has 
a strong potential for referral, the Region will form a case 
d9velopment team consisting of the le~d Agency attorney and 
representatives from the Regional program staff and t>OJ. 3/ The 
goal of this team is to reach a resolution of the enforcement 
action, based on the technical •upport of the Regional Admini•trator, 
through negotiated settlement or final judgement in liti_ga~ion. . . 

ror each case, EPA will designate a lead Agency attorney. 
As stated in the Hay 7, 1982 memorandum regarding reorganization· 
of the Off ice of Regional Counsel, the lead Agency attorney will 
normally be a Regional attorney, t:Nt may be a Headquarters attorney 
under •ome circumstances. Section Vll(B) of that. memorandum 
provides a more detailed discussion of circumstances in which a 
Headquarters attorney might be assigned the Agency lead (for 
example, in cases of overriding national •ignificance or in •ome 
cases in which the Agency is involved in enforcement and defensive 
litigation). The lead Agency attorney will coordinati"""Case 
development activities with DOJ. 

1.1 Headquarters rirt?gram and Enforcement Counsel staff may participate 
more .actively in the case development process if preeedential or 
nationally significant issues are· involved, especial.Ly under newly 
developing pro;rams. 
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Consistent with the Administrator's September 15, 1981 
memorandum, the Regional Administrator will initiate referrals 
of enforcement cases in which aettlement negotiations outside 
the context of litigation either have been unsuccessful.or are 
otherwise inappropriate due, !.:.Ji.:.• to the need to halt the 
violation quickly. The Regional Administrator initiates a 
referral by forwarding a case to me with a recommendation to 
refer that case to DOJ for litigation. The Regional Counsel's 
formal concurrence shall ensure that the initiated referral is 
legally sufficient and consistent·'vith national guidance. Early 
involvement by appropriate EPA and DOJ ataff, through the case 
development procedu.res articulated in Section VIII above, is 
.l1n1Ju1t.•nt to the siiccessful development of a judicial referral. 
This early involvement will reduce the need for development and 
review of documents in a formal referral package late in the 
case develop~ent process. Regional Administrators are responsible 
for supportin~ this practice within their programs.· 

As the initiator of the referral, the Regional Administrator 
is ultimately responsible for the completeness and quality of the 
development of the forwarded case. This includes conformance with 
all applicable· national guidance and policies established by OLEC 
arid by the appropriate program off ice. 

Inasmuch as a case developed for referral can require the 
drafting of important legal ~ocuments (~ complaint, consent 
decree, memoranda on points of law), it is highly advisable that 
the Regional Administrator assign the actual task of preparing 
those documents in conjunction with DOJ to the lead Agency attorney 
on the litigation team. A case developed for referral will rely 
upon technical information and support from the Regional program 
off ice and, where appropriate, from the Headquarters program 
off ice. This method is likely to ensure the legal sufficiency 
of the case when the Regional Administrator initiates the referral. 
Every reQuest for judicial action must have the formal concurrence 
of the Regional Counsel before the Regional Administrator initiates 
referral by forwarding the case to Headquarters. 

To support a referral', the Regional Administrator must be 
in a position to identify all technical assistance needed to 
bring the case to successful completion. ?he act of forwarding 
the case to HeadQuarters for referral constitutes the Regional 
Administrator's commitment to ensure that this technical assistance 
and technical support which may later be identified is available 
when needed. 
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x. Headquarters Review of Case Development 

Under the June 1977 EPA/DOJ ~emorandum of Understanding, 
the Associate Administrator for Legal and Enforcement Coun••l 
is responsible for formally transmitting a civil referral to th• 
DOJ. !/ Headquarters attorneys will conduct a limited final 
legal review on my behalf of cases forwarded for referral from 
the Region• primarily to ensure completeness, consi•tent applica
tion of law and enforcement policy, and appropriate development 
of legal precedent. For aome ca•es involving important precedent 
or issues of overriding national aignif icance, Headquarter• · 
attorneys also may be assigned a more active role in the case 
development process. / 

Again, Regional Counsel lead attorneys mu•t undertake 
•arly consultation with Headquarters and DOJ attorneys through the 
case development team format as cases are being prepared. ln 
this manner, case development teams can identify precedential 
or nationally significant issues early and can reduce the likeli
hood that DOJ or the u.s. Attorney will raise concerns late in 
the referral process regarding the advisability of pursuing 
civil litigati:.:. · · 

4/ The term •Assistant Administrator for Enforcement• ln the 
Memorandum was changed to •Associate Adminiatrator for Legal 
and Enforcement ~ounse1• by letter of the Administrator to the 
Attorney General, in order to reflect the Agency'• new organi
zational structure. 
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Similarly, elose coordination by the lead Agency attorney 

with technical personnel in the Regional program office (who 
in turn should work closely with the Headquarters program office) 
and any NEIC participants is also essential in order to achieve 
early agreement on appropriate remedies, schedules, and other 
technical aspects of the case prior to referral. Beadquarters 
program review of case development on behalf of Assistant 
Administrators also will begin early in the process to identify 
and resolve problems quickly and will focus· on ensuring technical 
completeness and appropriate application of program policy. In 
this area as well, Headquarters program officials may be assigned 
• more active role in cases involving important precedent, overrid
ing national program significance~ or activity in more than one 
region. Headquarters program officials must ensure that they 
perform their review function in a manner that avoids impeding 
the expeditious referral of cases to DOJ once the Regional 
Administrators have forwarded those cases to Headquarters. 

XI. After EPA Refers a Case to DOJ 

Following the referral of a case to DOJ, the lead Agency 
attorney on the case will be responsible for coordinating responses 
to all requests for supplemental information by the Department 
~~ by the u.s. Attorney's Office. Program office staff will be 
responsible for providing needed technical support. The lead 
Agency attorney is responsible for keeping program officials and 
other previously involved Agency attorneys apprised of case 
developments after referrals. 

XII. Negotiations 

The Regional Administrators will normally be responsible for 
ensuring a sound technical and scientific basis for resolutions of 
identified violations. Prior to EPA referring an enforcement case 
to DOJ, the Regional Administrators normally vill be responsible 
for directing or conducting informal settlement negotiations (subject 
to the program-specif ie guidance which will be forthcoming). The 
Regional Counsel should be present at discussions in which outside 
parties are represented by counsel. Once the case has been referred, 
DOJ normally ia responsible for managing settlement discussions, 
with the active partieipatio~ of Regional personnel, in the context 
of an attorney-client relationship. Regional Counsels will make 
•very effort to identify resources needed for negotiations 
in close consultation with program managers. 
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The Administrator has affirmed that I urge OLEC •taff at 
Headquarter• and in the Regions to caution their •client• program 
off ices and other• vithin the Agency about the ••naitivity of 
contacts vith peraons or firms that are involved in cases 
referred to DOJ for filing. There are many matter• unrelated 
to a apecific enforcement action-·!.:.,i·1 proceaaing of grants, 

· development of rulea--in vhich a party may be interested and 
vhich may be discussed without counsel preaent. Care ahould be 
taken, however, to determine the purpoae(s) for vhich meetings 
are •ought by defendants and potential defendants ao that appro
priate arrangements can be made. 1If matters related to a pending 
case are raised by •uch persona during the course of a meeting 
arranged for other purposes, any diacuasion of the case •hould 
be interrupted and cont~nued only after consultation vith an 
Agency attorney assigned to the case. 

XIII. Enforcing Consent Decrees and Final Orders 

. Following the entry of a consent decree or final order, 
compliance assessment is the responsi"bility of the Regional 
Administrator, in the same way that the Regional Adminiatrator 
assesses compliance with statutory or regulatory requirement•. 

In the event that a aource violates a consent decree or order, 
a motion for contempt or modification of the decree may be appro
priate. The decision to file for contempt or to negotiate a 
modification. will normally be the Regional Administrator'•• 
based upon the advice of the Regional Counsel and •ubject to 
natibnal guidance issued by the respon•ible Assistant Administrator 
or OL£C. Since the violation would concern a filed case and a 
consent decree modification would involve a court order, DOJ and 
the U.S. Attorney's Off ice should be given the opportunity to 
take part in any of those discussions. Negotiations with affected 
parties ahould be conducted in the manner described previoualy 
in this document (vith an opportunity for Assistant Administrator 
participation). All modifieationa to consent decree• must be 
approved in the same manner as the original consent deer•••· 

XIV. Appeals 

GeneraL.:Counael attorneys serve as the Agency's principal 
defense lawy•rs and are responsible fer any matter before Courts of 
'ppeals, including appeals of decisions r~lating to enforcement 
actions. In •uch cases, the lead General Counsel attorney vill 
continue to be detennined in accordance with a memorandum of 
December 14, 1979 on the subject from the Deputy General Counsel. 
The lead Agency attorney on the appeal will be responsible for 
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working closely with the lead Agency attorney appointed to the 
original enforcement case, as well as the appropriate Regi~nal ~nd 
Headquarters program office personnel. The lead Agency attorney 
originally appointed to an administrative enforcement action 
which is subsequently appealed normally will serve as co-counsel 
with the General Counsel attorney in the Court of Appeals. 

'With regard to hearings before an administrative law judge 
or appeals of administrative actions to th~ Administrator, the 
Regional Counsel will normally provide legal representation for the 
Agency on matters arising in the Regions, including permit conditions 
and administrative civil penalty decisions. However, in accordance 
vi th the OLEC memorandum of May 7 ; .. 1982, on regional reorganization, 
when issues of overriding national significance exist, or when 
Headauarters initiates the adRinistrative action, the lead may be 
assigned to a HeadQuarters attorney, upon the agreement of the 
Regional Counsel and the appropriate supervisor in the Enforcement 
Counsel's Office. 

~v. Communications/Press Relations 

l'hroughout the enforcement process, the Regional Administrator 
is responsible for ensuring that the appropriate information 
fl~w~ openly and smoothly to all partie~_with a legitimate interest 
in the final outcQme. Once a matter is referred to DOJ, however, 
all Agency personnel should exercise care in releasing any infor
mation or statement, including press releases, in connection v~th 
the matter without previously consulting DOJ. The lead Agency 
attorney is responsible for the smooth and complete flow of 
information to supporting attorneys w• ·~in the Agency and in DOJ. 

The Regional Administrator and the Regional program managers 
are responsible for comrnunicatir.- ~i~h States, except if a State 
is a party to a filed judicial ac:ion. In that case, the U.S. 
Attorney and DOJ should participate in or be consulted about any 
such communications. 

Likewise, the Regional Administrator will normally be 
responsible for handling any press inquiries or releases concerning 
an en:~~~ement action. The Regional Counsel is available to provide 
legal advice on the handling of those ~atters. Upon occasion, 
such inquiries or press releases may be handled best by the Enforce
ment Counsel or the appropriate Assistant Administrator, b.lt only 
when all parties and the press office agree that this procedure is 
the best course of action. For filed actions, DOJ or the u.s. 
Attorney's office should be consulted before interacting with the . 
press. 
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In the event of inquiries from Congress, OLEC will work 
closely with the Regional Administrators, the appropriate 
Assistant Administrator, and the Congressional Liaison Off ice 
prior to releasing any information or making any public 
statements. · 

XVI. Reservation 

The policy and procedures set forth herein, and internal 
off ice procedures adopted pursuant hereto, are intended 
solely for the guidance of government personnel. They are 
not intended to, do not, and may not be relied upon to create 
a right or benefit, substantive or procedural, enforceable 
at law by a party to litigation with the United States 
~~vi~~~~ental Protection Agency. The Agency reserves the 
right to take any action alleged to be at variance with 
these policies and procedures or not in compliance with 
internal off ice procedures that may be adopted pursuant to 
these materials. 

XVII. Delegation of Authority 

Through .a memorandum issued as a cover to this document, 
.. t~o ~~~ir.i~trator is delegating to me the autho~ity to construe, 

interpret er amend the guidance prescribed here. She similarly 
has delega:e~ to me the authority for issuing any follow-up 
guidance for implementing the general operating procedures 
prescribed here, unless the follow-up guidance is limited to 
matters for which a single Assistant Administrator or Regional 
Administrator is solely responsible. Of course, I shall work 
closely with affected Assistant or Regional Administrators 
in deciding how to exercise these delgated authorities, and 
in appropriate cases shall issue national guidance jointly with 
the relevant national program managers. 

XVIII. Superseded Policy 

These procedures supersede the policies and procedures issued 
by the Enforcement Counsel on Febr~ary 26, 1982, which are revoked 
in their entirety. 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

RF.1-S 

UNITED STATES ENVIRONMENTAL FROTECTlON AGENCY 6M #3s
WASHINGTON. D.C. 20460 

Or"F'ICC: OF 

-:'HE AOMINIST::IAT'C::I 

Implementing Nationally Managed or Coordinated 
Enforcement Actions: Addendun to Policy Frumework 
for State/EPA ~nfcrcement Agreements 

l . , ~~-:-~ L./~/,-7' A • .,in !... ~--rn ~ .r - ._...-~ 
Deputy Administrator 

Assistant Administrators 
Re;ion~l Adrninistratcrs 
Regional Enforcement Contacts 
Steering Committee on the Sta~e/Fece~al Enforcement 

Relationship 
Associate Adrni~istratcr for ~egional Operations 

I am pleased to transmit to you a ccpy of EPA's policy 
statement on Implementing Nationally Managed or Coordinated 
Enforce~ant Actions, as an addendum to the Agency's Policy 
Framework for Stata/EPA Enforcement Agreements, issued en 
June 26, 1984. 

The policy statement was developed at the request of 
Courtney Price and myself by an O~CM work group with repre
sentatives :rorn the Headquarters Program o:fices and Regions. 
The draft policy statement was reviewec ~Y the Steering 
Committee on the State/Fn~eral Enforcemen: Relationship. 
This final policy statement raflects the Steeri:ig Committee's 
comments. 

I think this policy is an inportant aaClticn to our 
efforts to build both a more offective national enforcement 
program and a strong working relationship with the States. 
Coordinated case preparation will h~ve an ir.creasi~gly 
important role in establishing precedent for our new programs, 
in creating a greater deterrent effect when dealing with 
numerous s~all sources and in addressing recurring patterns 
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of noncompliance within regulat~d entities. This policy 
clarifies not only the circumstances under which nationally 
managed or nationally coc=dinated cases are appropriate, but 
most important, it clarifies the roles and relationships 
among EPA headquarters, Regions and State or local gcvernrnents 
with delega~ed programs. 

This additional policy guidance, in concert with the 
rocently completed State/EPA Enforcement Agreements, should 
p~ovide a consistent framework for enhancing our joint Federal 
and State efforts to achieve a strong and effective national 
enforcement presence. 

Attachment 



EPA POLICY ON IMPLEMENTING NATIONALLY ~ANAGED OP 
COORDINATED ENFORCEMENT ACTIONS 

This policy addresses how EPA will handle the small 

12/2fi/R4 

subset cf f6d~rdl civil enforceMent cases, beth administrative 
and judicial, which are managed or coordinated at the F.?A 
Headquarters level. T~e policy was developed to ensure these 
actions are identified, developed and concluded consistent 
with the principles set forth in the Policy Framewor~ for 
State/EPA Enforcement "Agreements." It covers the criteria 
and process for deciding what cases might best be ~anaged or 
coordinated nationally: the roles and relationships of EPA 
Headquarters and regional offices and the States: and ~rotocols 
for active and early consultation with the involved States 
and 'Regions. 

A. Criteria for Nationally Managed or Coordinated ~nforcem~nt 
Cases 

~ost enforcement cases are handled at the state, !ocal 
or EPA regional level for reasons of efficiency and effectiveness 
and in view cf the primary role that States and local governments 
have in enforcement unde~ most of the major er.vironmental 
statutes. The Policy Framework identifies se~eral i~stances 

in which direct enforcement actions may ba :aken by E?A, which 
in ~ost instances will be handle~ by EPA Regions purs~ant to 
the State/EPA Enforcement "Agreements." However, some of 
those cases may most appropriately be managed or coordinated 
at the national level by SPA Headquarters. 

In addition to instances in which ~n E?A ~egicn requests 
Headquarters assistance er lead in an enforcemenc case, these 
"national" cases will usually arise within the context of 
three of the criteria for direct f.PA action mentioned in the 
·Pol icy ·Framework: 

National Precedent (legal or program precedent}: th~ 
degree to which the case is one of first impression 
in law or the decision is fundamental to establishing 
a basic element of the national compliance and 
enforcement progran. This is particularly important 
for early enforcement cases under a new program or 
issues that atfect implementation of the program on 
a national ba5is. 

Repeat Patterns of Violations and Violators: the 
degree to which there are significant patterns of 
repeat violations at a given facility or type of 
source or oatterns of violations within rnulti-facilitv 
regulated entities. ~he latter is of particular -
concern where the noncompliance is a ~atter of national 
(e.g., corporate) policy or the lack of sound environ
~ental management policies anc practices at a national 
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level which can best he remedied through settlement 
provisions which affect such national policies and 
practices. 

Interstate Issues (multiple States or Regions}: the 
degree co which a case ~ay cross regional or state 
boundaries and requires a consistent a;;~cuch •. 
This is particularly important where there way be a 
potential for interregional transfers of pollution 
probl=ms and the case will present such issues ~hen 
EPA Regions or States are defining enforcement remerli~s. 

EPA's response to any of these circumstances can range 
from increased headquarter3 oversight and legal or technical 
assistance, to close coordination of State and Regional 
enforcement actions, to direct management of the case by 
Headquarters. 

There are essentially two types of "National" cases. A 
nationally managed case is one in which EPA Headquarters has 
the responsibility for the legal and/or technical d~velopment 
and manaae~ent of che case(s) from the time the determination 
is made that the case(s) should be nationally managed in 
accordance with the criteria and process set forth in this 
policy. A nationally coorcinated case(s) is one which preserves 
r~sponsibility for lea~ legal and technical development and 
management of the cases within the respective EPA regions 
and/or state or local governments. This is subject, ho~ever, 
to the oversight, coordination and mana~ement by a lead 
Headquarters attorney and/or 9rcgram staf £ on issues of 
~~·:ional or programmatic scope to ensure that all cf the 
cases within· che sco~e of the nationally coordinated case are 
r~solved to achieve the same or compatible results in furtherance 
oE EPA's national program and enforcement ;oal5. 

Section C below describes more fully the roles and 
relationships of EPA headquarters an~ regional and state 
personnel, both legal end technical, in either nationally 
managed or nationally coordinated cases. 

There are several factors to apply to assess whether, in 
addition to the normal Headquarters oversight, a case should 
be handled as: Cl) nar.ionall7 nanaged; or (2) nation3lly 
coc~dinated. None of these factors may necessa=ily be sufficient 
in themselves but should b~ viewed as a whole. These factors 
will include: 

availability or most efficient use cf State or EPA 
Regional or Heac~uarters resources. 

ability of the agency to affect the outcome through 
alternative means. One exarn9le is issu~nco of 
timely policy guidance which would enable the S~ates, 
local covern~ents er EPA ?egions to estehlizh the 
appropriate p=ecedent through independent ~ction. 
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favorable venue considerations. 

environmental results which could be achieved through 
discrete versus concerted and coordinated action, 
such as potential for af:ecting overall corporate 
environmental practices. · 

location of government leg~l and technical expertise 
at EPA Headqua~ters or in the Regions, recognizing 
that expertise frequently can be tapped and arrangements 
be made to make expertise available where needed. 

To the extent possible, where cases warrant close national 
attention, EPA Headquarters wil! coordinate rather than 
directly manage the case on a national basis thereby enabling 
Regions and States to better reflect facility-specific enforcement 
considerations. 

a. Process for Identifying Nationally-M2naged or Coordinated 
Cases -- Roles and Res~onsibilities 

EPA recognizes the importance of anticipating the need 
for nationally ~anaged or coordinated cases to help strengthen 
our national enforcement presence; and of ~idely sharing 

·information both on patterns of viclations and violatcrs and 
on legal and program precedent with EPA Pegions and States. 
To do this: 

Headquarters program offices, ~n cocperaticn with the 
Office of Enforcement and Com~liance Monitoring should 
use the Agency's St~at~gic pla.ining p:-ocess to help 
identify upcoming enforcement cases of national precedence 
and importance. They also should develop and disseminate 
to Regions information on anticipated or likely patterns 
or sources of violations for specific industries and 
types of facilities. 

Regional off ices are responsible for raising to Headquarte~s 
situations which pose significant l~gal ·or program 
precedent or those in which patcerns of violations are 
occurring or which are likely to be generic industry-
wide or company·-v1ide which would make national case 
management or coordination particularly effective. 

State and local o!f icials are encouraged to raise to EPA 
Regional Offices situations identified above which would 
make national case management or coordination particularly 
effective. 

Whether a case will be managed or cccrdinated at the national 
lev~l ~ill be deciced by th~ Assistant Ad~inistrator fo= ~nfcrce
ment and Compliance Monitoring afte~ full consultation with the 
affected progr~rn Assistant Ad~inistrators, Regional Adrninistrato=s 
and st2te or local governments with c9proved or delegated p~og=a~s 
in wh~t is intended to be a consensus building process. There 
will be a full discussion among all of the pa~ties of all of 
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the ramifications for the program and a review of all of the 
important criteria involved in the deci5ion. In the event of 
a lack of consensus as to whether the case should be rnanaaed 
o= cocrdinated at the national level, the AA for nECM shall 
make the determination, with an op~ortunity for a hearing 
and timely appeal to the Administrator or neputy Admini
strator by the Regional or ether EPA Assiscant Administrator. 

The Regions will ~e ~esponsi~le for ~ommunicating with 
any affected States using mechanisms established in the State/ 
EPA Enforcement "Agreements," to raise the possibility of 
national case management or coordination and to ensure that 
ti~ely infor~ation on the status of any independent state, 
local or regional enforcement actions can and would ~e factored 
into the decisions regarding: (l) whether to manage the case 
nationally: (2) whether to coordinate the case nationally: (3) 
what legal and technical assistance might be provided in a ~tate 
lead case: and (4) what facilities to include in the action. 

C. Case Development -- ?.oles and Responsibilities 

Nationally managed cases are those that are managed out 
of EPA Headquar~ers with a lead headquarters enforcenent 
attorney and a designated lead headquarters program contact. 
Notwithstanding headquar~ers lead, in Most instances, timely 
and responsive Regional off ice legal and technical support 
ar.d assistance is expected in developing and managing th8 
case. In these inscances, the Fegions will receive =~eGit 
for a case referral (on a facility basis) for this effort. 
The ~ecision on the extent of Regional off ice involvement 
and case referral credit will be ~ade at the time of decision 
that the case should be nationally ~anaged. Regions which 
play a significant role in the development and/or ~rosecution 
of a case will be involved in the decision-making process in 
any case settle~ent proceedings and the Regional Administrator 
will have the opportunity to formally conc~r in ~ny settlement. 

Nationally coordinated cases are those that are coordi
nated out of EPA Headquarters with lead regional and/or state 
or local attorneys and associated program office staff. The 
headquarters attorney assigned to the case(s) and designated 
headquarters prograM office contact have clear responsibil~ty 
for ensurina national issues involved in the case which 
require national coordination are clearly identified and 
developed and in coordinating the facility-specific actions 
of the regional off ices to ensu=e that the remedies and 
policies applied are consistent. This goes beyond the normal 
headquarters oversight role. The headquarters officials have 
both a facilitator role in coordinating information exchange 
and a policy role in influencing the outcome for the icentif ied 
issues of national concern. 
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Whether a case is nationally managed or nationally 
coordinated, as a general =ule if SPA is managing a case, 
States will be invited to participate fully in case develop
ment and to formally join in t~e proceedings if they so 
desi~e by 2ttending meetings and planning sessions. States 
will be consulted on settlement decisions but will be a~ked 
to formally concu= in the settlement only if they are parties 
to the litigation. 

On a case-by-case basis, the National Enforcement and 
Investigations Center (NEIC) may be asked to play a role in 
either typ~ of national case to coordinate evidence gathering, 
provide needed consistency in technical case development 
and policy, witnesses and chain of custody, and/or to monitor 
consent decree compliance. 

::i. ?ress Releases and Major Col'il.mu~ations 

A comr.tunications plan should be developed at an early 
stage in the process. This should ensure that all of the 
participating parties have an opportunity to communicate 
their role in the ca$e and its outcome. Most i~portant, the 
communications plan should ensure that the essential message 
from the case, e.g., the anticipateJ precedents, gets sufficient 
public attention to serve as a deterrent for potential future 
viola~ions. 

All regional and state co-plaintiffs will be abla to 
issue their own regional, state-specific or joint p~ess 
~eleases regarding the case. However, the timing or chose 
releases should be coordinated so that thev are released 
simultaneously, if possible. -

It is particularly important that the agencies get 
m~ximurn benefit .from the deterrent effect of these significant 
national cases through such mechanisms as: 

more detailed press releases to trade publicattons 
i.e., with background information and questions and 
answers 
development of articles 
intecviews with press fer development of more in
depth reporting 
press conferences 
meetin~s with public/environmental groups -- including 
meetings on the settlement of national cases which 
have generated in~ense local or national interest 
speeches before industry groups about actions 
communications with congressional COJ'TiI!littecs 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. *60 (? F. J- 6 

GM #63 

AS 2 0 1987 

MEMORANDUM 

SUBJECT: 
... 

P~licy on Invoking Section 9 of the EPA/OOJ 
Memorandum of Understanding 

FROM-: ·, 

TO: 

Thomas L. Adams, Jr. 
Assistant Administrator 

Regional Administrators 
Regions I-X 

Section 9 of the EPA/DOJ Memorandum of Understanding concerning 
civil litigation provides authority to the Administrator to appoint 
Agency attorneys to represent the Agency in certain circumstances. 
This is an important but virtually unused authority. The lack of 
use to date may be due, in part, to the absence of a policy and 
procedure for invoking Section 9. 

we anticipate greater use of section 9 in the future on a 
•elected basis to carry out its intended purpose. To facilitate 
it• future use, we have developed the attached policy. We look 
forward to working closely with you in its implementation. 

If you have any questions about the policy, please feel free 
to call Ed Reich at FTS 382-3050. 

Attachment 

cc: Deputy Regional Administrators, Regions I-X 
Regional Counsels, Regions I-X 
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POLICY INVOKING SECTION 9 OF THE EPA/DOJ MEMORANDUM OF UNDERSTAND! 

Background 

In June 1977, EPA and the Department of Justice entered into a 
Memorandum of Understanding concerning the conduct of environmental 
litigation. The MOU was intended to ensure that Federal court civil 
litigation under EPA statutes was effectively conducted to the best 
interests of the government and the public. It was also intended to 
resolve differing views of the appropriate roles of OOJ and Agency 
attorneys and establish a close and cooperative relationship between 
the attorneys of the two agencies. The MOU dealt specifically with 
civil litigation under the Clean Air Act, the Federal Water Pollution 
Control Act, and the Safe Drinking Water Act, although it has 
become the model for litigation under other environmental statutes 
as well. The MOU received legislative sanction in 1977 when Congress 
specifically incorporated the MOU in Section 305(b) of the Clean 
Air Act. 

~ Primary Responsibilities Under the MOU 

The MOU creates a number of important responsibilities for 
each agency, reflecting the roles and areas of expertise of each. 
The major provisions of the MOU can be summarized as follows: 

( l ) 

( 2 ) 

( 3 } 

( 4 ) 

( 5 ) 

The Attorney General •shall have control over" all casee 
to which EPA is a party. 

When requested by the Administrator, the Attorney General 
shall permit Agency attorneys to participate in ca~es 
"subject to the supervision and control of the Attorney 
General.• 

The Attorney General retains the right to allocate tasks 
between attorneys, giving •due consideration to the 
substantive knowledge of the respective attorneys of the 
matter at issue so that the Government's resources are 
utilized to the best advantage.• 

Settlement of any case in which DOJ represents the Agency 
requires the concurrence of both the Administrator and 
the Attorney General (or their delegatees}. 

The Attorney General shall establish specific deadlines, 
not longer than 60 days, by which time DOJ attorneys must 
either file complaints or report to the Attorney General 
why such complaint has not been filed. 
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(6) If a complaint is not filed within 120 days of referral, 
the Administrator may request the Attorney General to 
file a complaint within 30 days. Failure to thereafter 
file within said 30 days may be considered by the Agency 
as a failure of the Attorney General to notify the 
Administrator within a reasonable time that he will 
appear .in litigation for the purposes of Section 305 
of the Clean Air Act, section 506 of the Federal water 
Po~lution Control Act, or section 1450 of the Safe 
Drinking Water Act. (Under such circumstances, the 
Administrator is authorized by the cited statutory 
provisions to appoint Agency attorneys to appear and 
represent him.) 

(7) Failure to file a complaint within the time period 
requested by the Administrator in cases seeking 
immediate action under the emergency provisions of the 
three statutes also would constitute a failure to so 
notify the Administrator, also authorizing Agency 
attorneys to assume representation. 

(8) In conducting litigation, the Attorney General shall 
defer to the Administrator's interpretation of 
scientific and technical matters. 

Current Experience 

Experience has shown that the 60 day target for filing cases 
has not been consistently met. There are a number of explanations 
for the disparity between the 60-day deadline created by the MOU 
and the actual performance in implementing it. In some instances, 
the complexity of the case makes review and filing within 60 days 
an unrealistic target. In other cases, further pre-filing prepara
tion is required or the case is held after referral at EPA's 
request for reasons of litigative strategy or to conduct pre-filing 
settlement negotiations. However, cases may also be delayed in 
filing for reasons relating purely to management and utilization of 
OOJ resources and DOJ's own sense of priorities. Certain cases may 
be important to EPA because of the principle involved and yet may 
be viewed by DOJ attorneys as being only marginally worth their 
time, thu• affecting the relative priority such cases receive. In 
a few ca•••• differences in statutory or regulatory interpretation 
or unresolved policy issues can also delay filing. 

An analysis of unf iled cases pending at OOJ shows that a 
number of cases fall within the scope of Section 9 of the MOU, 
affecting cases unf iled after 120 days. However, the Agency has 
only rarely notified OOJ of its intention to invoke that section 
and appoint Agency attorneys to represent itself, let alone 
actually appoint such attorneys under that section. 
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Consideration Affecting Invoking Section 9 

Section 9 is clearly intended to give the Agency the discretion 
to assume responsibility for representing itself in cases unf iled 
after 120 days, after 30 days notice to OOJ. There are a wide 
variety of considerations that go into deciding whether it is 
appropriate to invoke the MOU. 

The threshold consideration relat~s to the reasons for the 
case remaining unfiled. Obviously, if the case is unf iled because 
EPA agrees that further pre-filing preparation is required or 
bec~use EPA has asked for a delay for litigative strategy reasons 
or to conduct pre-filing settlement negotiations, invoking 
Section 9 would be inappropriate and unwarranted. 

However, if a case is unf iled simply due to unavailability of 
OOJ resources, consideration of invocation may be appropriate. 
Further, if OOJ believes that a case should not be filed due to 
technical deficiencies in the evidence but EPA does not agree, 
consideration should be given to invoking Section 9 in light of 
OOJ's failure to defer to the Agency's expertise in accordance with 
section 14 of the MOU. Finally, if the delay is due to differences 
over interpretation and application of Agency policy or priorities, 
and DOJ does not defer to the Agency's proper role in establishing, 
interpreting, and implementing policy or priorities, consideration 
of Section 9 would also be appropriate. 

Even within the classes of cases identified in the previous 
paragraph, invoking the MOU should be viewed as an unusual action 
when other attempts to resolve the problems in a case have proven 
fruitless. Within these classes of cases, the Agency must weigh 
such additional factors as: 

(a) the Agency interest to be served by assuring filing of 
the case in a more timely fashion. Where the case is 
necessary to validate an Agency policy objective, this 
may be a particularly i~portant consideration: 

(b) the ability of the Agency, both in terms of attorney 
availability and experience levels, to handle the 
litigation without OOJ involvement and support: 

(c) the desire to maintain, as much as possible, OOJ 
involvement in cases since combined use of Agency 

(d) 

and OOJ resources normally provides the most effective 
government representation; and 

the likelihood of filing of the complaint within the near 
future if the MOU is not invoked, and whether invoking the 
MOU is likely to accelerate filing by OOJ. 
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(Note that invoking Section 9 in the sense of sending a letter 
to the Attorney General requesting him to file within 30 days does 
not, in itself, commit the Agency to assume the lead after that 
period.) 

Procedures for Invoking Section 9 

Section 9 may be invoked only by the Assistant Administrator 
for Enforcement and Compliance Monitoring. It may be invoked at 
his own initiative, upon the request of a Regional Administrator or 
his delegatee, or at the request of the Assistant Administrator 
for Air and Radiation for cases arising under Sections 203 and 211 
of the Clean Air Act • . 

A request by the Region~/ to invoke Section 9, which would 
normally involve enforcement litigation, should be in memorandum 
form and should be directed to the Assistant Administrator for 
OECM. The memorand~m should briefly summarize the facts of the 
case, especially any relevant information not previously contained 
in the referral package, and the appropriateness of invoking 
section 9 in light of the criteria discussed in this memorandum. 
The memorandum should detail, to the best of the Region's knowledge, 
the reasons for the case remaining unfiled, and all efforts made to 
get the case filed. If DOJ had asked for any additional informa
tion before filing, the memorandum should detail specifically what 
was requested and how the Agency responded. The request should -
also contain a proposed case management plan, a recommendation as 
to which EPA lawyers should be designated to represent the Agency, 
and a canmitment by the Region to provide the resources (technical 
and legal) necessary to prosecute the action. 

Upon receipt and review of the memorandum, or after discussion 
with the Regional Administrator and the Regional Counsel or their 
delegatees where the Assistant Administrator raises the issue on 
his own initiative, the Assistant Administrator may decide to 
invoke Section 9. If so, prior to the Agency's sending a letter 
under Section 9, the Deputy Asslstant Administrator - Civil 
Enforcement and the appropriate Associate Enforcement Counsel will 
meet with the Chief, Environmental Enforcement Section to see if an 
acceptable resolution can be achieved or if any circumstances exist 
of which the Agency may not be aware. The appropriate Regional 
Counsel, or designee, will be given notice and opportunity to 

*/ As used in this section, the terms •Region• and •Regional 
- Administrator and Regional Counsel• shall mean, for cases 
under Sections 203 and 211 of the Clean Air Act, the Off ice of Air 
and Radiation and the Assistant Administrator for Air and Radiation, 
respectively. 
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attend any such meeting. Assuming the matter is not acceptably 
resolved in this manner, the Assistant Administrator shall send a 
letter to the Assistant Attorney General, Land and Natural Resources 
Division requesting him to file within 30 days in accordance with 
Section 9. 

During this 30-day period, the Agency will continue to make 
all reasonable efforts to obtain the filing of the complaint. If 
at the end of the 30-day period the case remains untiled, the 
Assistant Administrator will again discuss the case with the 
Regional Administrator and Regional Counsel to determine the 
appropriate action. If determined to be appropriate, the Assistant 
Adm"inistrator shall appoint Agency attorneys to represent the 
Agency in the case and so notify the Assistant Attorney General in 
writing of this action. 

Support of Cases Where Agency Invokes Section 9 

It is primarily the responsibility of the Off ice of Regional 
counsel to provide the legal support to prosecute and manage a case 
where the Agency appoints its own attorneys under Section 9. This 
consideration should be factored into both the recommendation to 
invoke Section 9 and in the case management plan. However, if the 
Regional Counsel so requests, the appropriate Associate Enforcement 
Counsel in OECM will endeavor to provide assistance to supplement 
Regional resources available for the case. 

Where a case is to be nationally-managed in accordance with 
existing guidance, the appropriate Associate Enforcement Counsel 
will be primarily responsible for providing legal support. For 
cases arising under Sections 203 and 211 of the Clean Air Act, 
attorneys in the Field Operations and Support Division of the 
Office of Air and Radiation will exercise primary responsibility. 
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\:~a} UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
• • ,~ WASHINGTON, D.C. 20460 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

liAR 11984 
... : 

Offtr.IOt 
IWOllCUoltNt llllO 

COlllPL....r:• iilllOlltfOllil 

Headquarters aevi~;~cking~.Civil Referrals 

Courtney M. Price (),~ ... '-" 
Assistant Administrator 
Office of Enforcement and Compliance Monitoring 

Regional Administrators 
Regions I-X 

Regional Counsels 
Regions I-X 

Associate Enforcement Counsels 

The Off ice of Enforcement and Compliance Monitoring is 
committed to working cooperatively vith Regional Offices to 
track civil enforcement litigation and to generally improve 
management of EPA's enforcement litigation. The following 
procedures provide for expedited handling of case referrals 
which continue to be reviewed by Headquarters and for over
sight of •direct• case referrals. They also clarify roles 
in the management of various classes of judicial actions. 
This guidance supplements and, where inconsistent, supersedes 
previous guidance on review and tracking of civil referrals. 

I. CLASSIFICATION OF REFERRALS 

Four distinct classes of cases have evolved in the Agency's 
civil judicial enforcement program. Those classes of cases and 
roles in handling each class may be described as follows: 

Class I: Nationally managed cases involving highly 
aignif icant and preeedential issues of major 
importance in the particular program, or 
involving ·activities in more than one Region. 
The lead legal and/or technical responsibilities 
in such cases usually rest in HeadQuarters, vith 
assiatanee from the Regional office(s). 
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cases involving iasues of aignif icance vhich 
may be unique or precedential, or vhich are 
important to establish or further Agency 
enforcement goals. The lead legal and 
technical responsibilities in such cases 
usually rest in the Regional offices, with 
substantial assistance and oversight from 
Headquarters. 

·.·· 
Class III: Ca~es which are significant and important to 

Agency enforcement goals, but which are not 
likely to raise issues which are unique or 
precedential. The lead legal and technical 
responsibilities in such cases rest in the 
Regional off ices. Headquarters involvement 
will be limited to general oversight to ensure 
that Agency policies are followed and that 
cases are being prosecuted in an expeditious 
manne·r. Routine communications should take 
place directly betwe~n Regional attor.ney 
staff and the Department of Justice or u.S• 
Attorneys. 

Class lV: Cases which may be referred directly from the 
Regions to Department of Justice (DOJ) 
Headquarters pursuant to the September 29, 
1983 letter agreement between Alvin L. Alm 
for EPA and r. Henry Habicht, II for DOJ 
(copy atta:hed). Direct referrals are 
presently authorized for the more routine 
cases in the Air and Water programs. 
Headquarters attorney involvement in those 
cases will be limited to summary review and 
oversight as described herein. Routine 
communications should take place between 
Regional Attorney Staff and DOJ or u.s. 
Attorneys. 

The classes of cases which fall within the Class IV are 
set forth vith specificity in the letter agreement between 
Alvin Alm and r. Henry Habicht, II dated September 29, 1983. 
For all other cases, t.he initial detennination of category 
and lead responsibilities will be made by the Regional 
Administrator at the time the referral package is forwarded 
to Headquarters for review. That determination should be 
included as a part of the cover memorandum accompanying and 
summarizing the referral package. Unless the Associate Enfor~ 
ment counsel for the appropriate OECM division disagrees, the 
case will be handled accordingly. Should the Associate 
Enf orcerrert counsel believe that the case has been 
miscategorized, he or she should consult vith t.he Regional 
Adminis·, rator- or the designated Regional enforcement contact 
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regarding the classification of the case or decision on lead 
responsibilities. The Associate will also notify the Regional 
counsel of the issue. If agreement cannot be achieved, I will 
determine the appropriate classification and lead responsi
bilities after consultation with all relevant parties within 
the Agency. 

After the initial classification of •.case, facts may 
develop or issues arise which will justify a reclassification. 
Either the Associate Enforcement Counsel or the Regional 
Administrator (or the designated Regional enforcement contact 
person) may suggest reclassification of a case or modifi
cation of lead responsibilities. The decision on reclassif i
cation will be made as described above for original classifi
cation. 

II. EVALUATION OF DIRECT REFERRALS 

On December l, 1983 we started a one year trial period for 
direct referral of certain types of enforcement litigation to 
the Department of Justice. The types of civil enforcement 
cases for which l have waived the requirement of concurrence . 
are listed in a September 29, 1983 letter from Alvin L. Alm to 
F. Henry Habicht, II (copy attached). Procedures for imple
mentin; the d~~ect referral process were detailed in a 
November 28, 1SS3, memorandum l addressed to Regional 
Administrators, Regional Counsels and HeadQuarters staff (copy 
attached). As a point of clarification, it is my intent that 
contempt actions may also be handled as direct referrels if the 
oriQinal case vould meet the current criteria for direct referra: 

Headquarters will review and evaluate the information copy 
required to be furnished to EPA Headquarters when each direct 
referral is sent to the Department of Justice. Associate 
Enforcement Counsels for the programs vhere direct referrals 
are utilized will prepare checklists which, at a minimum, 
provide for review of the following criteria: 

A. Appropriateness of direct referral 

The case should be clearly within one of the categories 
enwnerated in the September 29, 1983, letter from Alvin Alm to 
r. Henry Habicht, II for which direct referral may be used. 
Contempt actions in cases which fit the direct referral cate
gories may also be hand~ed through direct referral procedures. 
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8. Format of the cover memorandum 

The referral package •hould include the case Data and 
Facility Data forms and a cover memorandum which identifies 
and discusses at least the following subjects: nature of the 
case, cause of action, proposed remedy, issues of national 
or precedential significance, description of consultation 
for case development (including names of Headquarters and 
DOJ attorneys contacted), identification of Regional contact 
persons, and basis for treating case as a direct referral. 

c. Substantive adeguacy of direct referrals 

Each direct referral package should contain the following 
elements: 

1. An adeQuate cause of action1 

2. Description of evidence sufficient to prove the 
violations (copies of documentary evidence should 
be attached, if possible, and the person(&) with 
custody of all evidence should be identified)1 

J. Evaluation of pot~ntial defendants and a discussion 
of why the named defendants were selected; 

4. Discussion of State involvement in efforts to 
resolve the violations: 

s. Evaluation of potential defenses and how they can 
be refuted: 

6. Evaluation of issues of precedential significance 
in the case, including a discussion about how the 
positions proposed by the Regional Office are 
consistent with law and national policy; 

7. Description of the environmental harm to be remedied 
or other reasons which justify prosecution of the 
case at the ti=c of referral; 

a. Description of the remedy to be sought or the 
apecif ic discovery reQuired to establish a remedy 
in the case; 

9. Discussion of ·penalties to be sought (a) if the 
case proceeds to trial and (b) as an initial 
settle~ent position: and 
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10. Description of attempts made to settle the case, 

problems encountered in settlement discussions, 
and the date of the la&t contact with the source 
owner or other potential defendant. · 

Within 30 calendar days after receiving the information 
copy of a direct referral the Associate Enforcement Counsel 
vill send a copy of the completed checklist to the Regional 
Office, maintaining a file copy to serve as a basis for 
periodic evaluation. 

If a case vhich is not within the category for direct 
referral is erroneously aent through the direct referral pro
cess, the Associate Enforcement Counsel vill prepare a 
response ranging from a simple notice to the Region indicat
ing why the direct referral vas erroneous to a withdrawal 
from the Department of Justice. If a case vhich should have 
been directly referred to the.Department of Justice is 
erroneously sent to HeadQuarters for concurrence, the 
Associate will, after consultation vith the Region, forward 
it to the Department of Justice as a direct referral. A copy 
of the memorandum forwarding the case to the Department of 
Justice will be sent to the Regi~n. 

III. TRACKING ALL REFERRALS IN THE COMPUTER DOCKET 

All civil cases must be entered and tracked in the 
Enforcement Docket System. Guidance on responsibilities for 
docket procedures is contained in memoranda dated April 21, 
1983, November 23, 1983, and Novem~er 28, l9B3 (copies 
attached). The following docket guidance supplements and, 
where inconsistent, supersedes those memoranda. 

Each Regional attorney has primary responsibility for 
updating all of his or her active cases as part of the monthly 
update procedures. HeadQuarters attorneys will also continue 
to provide information to the system. Case Status Update 
reports vill be sent on or about the first of each month to 
the Regional Docket Control or Regional Coordinator for 
distribution to the responsible Regional attorneys. By the 
lOth of each month, the Regional attorney must see that an 
update is submitted to the Regional data analyst (if the 
Region has one) or is mailed to HeadQuarters Docket Control, 
Bruce Rothrock (LE-l30A). 

As vith all referrals, an information copy of direct 
referrals must be sent to Headquarters, directed to my atten-· 
tion, and must include completed case Data and Facility Data 
Forms (copies of those forms are attache~). The correspondence 
Control Unit (CCU) will route the package to the appropriate 
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OECM division, and will give the Case Data Form, the Facility 
Data Form, and a copy of the cover letter referral memorandum 
to Headquarters Docket Control for entry of the case into 
the Docket System. Megions with Regional Docket Control ahould 
give copies of the Case and Facility Data Forms and the 
referral memorandum directly to regional data analyst for entry 
into the system. Failure to attach those forms aay result in 
the cases not being entered in the Docket System, and the 
Region not receiving credit for the case at the time of 
referral. 

Copies of dire.ct referral packages are to be aent aimul
taneously to the Department of ~ustice and EPA Headquarters. 
The •oate to EPA Headquarters• and the •oate Referred to 
DoJ• shown in the Case Docket System will be the date on the 
cover letter from the Regional Administrator. The System is 
being modified so that direct referrals will be identified 
and can be separately retrieved from the System. A new 
event for •Date Received EPA Ho• will also be added. This 
event will be used as an approximate date when the Land 
and Natural Resources Division, Department of Justice, 
receives the referral package and, consequently, when the 
thirty day clock begins t~ run for determining whether 
Headquarters DOJ or the ~.s. Attorney will have the lead· 
litigation responsibilities as provided in the September 29, 
1983 letter agreement between Alvin Alm and Henry Habicht, II. 

IV. REFERRALS RtOUIRING CONCURRENCE 

The review criteria for direct referrals contained in 
this ~emorancurn also a~ply to cases which reQwire Headquarters 
concurrence. Rether than incorporating the results of review 
in a file checklist, however, the results will be incorporated 
in the memorandwn that Associates prepare for me recommending 
whether to refer the case to the Department of Justice or 
return the case to the Region. A copy of the memorandum will 
be sent to the Region. If the case represents a type that 
should be considered for direct referral in the future, the 
memorandi.m addressed to me should so indicate. 

All settlements require Headquarters concurrence. Thus, 
referrals vhieh include a consent decree to be filed with 
the complaint require Headquarters concurrence. such referrals 
should contain the following elements: 

l. A clear statement of a cause of action; 

2. Identification and discussion of any issues of 
natio~al significance: 
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J. Analysis justifying proposed penalties in terms of 
applicable penalty policies: and 

4. An enforceable consent decree which (a) resolves 
the violation, (b) is in accordance vith require
ments of applicable statutes, regulations and 
policies and (c) includes an appropriate termi
nation date or specifies aome other process for 
concluding the court•• jurisdiction. See •cuidance 
for Drafting Judicial Consent Decrees• (GM-17) 
issued OC:tober 19, 1983 for a complete description 
of consent decree requirements. 

V. MANAGING THE CIVIL ENFORCEMENT DOCKET 

Involvement by the Associate Enforcement Counsels in all 
cases, including those that do and do not require Headquarters 
concurrence, will provide a basis for developing national 
expertise and will identify areas where national guidance is 
needed. In addition it will prepare us to respond quickly 
when settlement proposals are submitted for approval. We 
must ensure that litigation is e~peditiQusly prosecuted, tWai 
national policies are implemented and that statutory require-· 
ments are scrupulously observed. Whenever Headquarters 
identifies a problem, the Associate Enforcement Counsel 
should communicate with the Regional Counsel and Department 
of Justice. Where quick resolution cannot be informally 
achieved, the Associate should co:!Ur.unicate in writing on the 
subject to the ~e;ional Office and Department of Justice and 
plece a copy of the memo in the Headquarters case file. l 
rely on the judgment of each Associate as to when a matter is 
of sufficient importance that it should be called to ~y 
attention. 

The Assoeiate Enforcement Counsels will monitor the 
activities of the Regions and the Department of Justice to 
make sure that all cases are vigorously prosecuted after 
referral. Extensive informal discussions and efforts at 
voluntary resolution normally occur prior to referral. We 
should move forward resolutely vhen litigation is required. 
Settle~ent discussions may, of course, proceed on a parallel 
track, but they generally should not result in suspension of 
litigation activities. My November 28, 1983 memorandum 
describing procedures for implementation of direct referrals 
specifically requires that I concur in any delay after a 
case has been referred to the Department of Justice. Whether 
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or not the case was directly referred, the Associates should 
identify and call to my attention any instance where the 
government bas caused or agreed to delay in the filing or 
prosecution of any ca~e without my consent. 

The Associate Enforcement Counsels will use the 
computerized enforcement docket and other available information 
to •onitor the overall litigation effort. · Jn addition, they 
and their staffs will make periodic visits to Regional offices 
to fulfill this office'• oversight role. unless action is 
required to ensure that an Agency policy or a legal require
•ent is followed, or that a case is prosecuted expeditiously, 
this off ice will not interject itself into individual Class 
III or Class IV cases. Headquarters attorneys may, at the 
request of a Regional off ice to the Associate Enforcement 
Counsel, provide assistance, consistent with resource 
availability and other priorities. 

My November 28, 1983 memorandum on direct referrals 
indicates that Regional off ices should obtain Headquarters 
approval for settlement propofals before they are fo~warded 
to the defendant. This procedure should apply to to·all 
cases whether or not they were directly reffered. Each 
Associate Enforcement Counsel is authorized to approve 
settlements at this stage, using his or her judgment whether 
to confer with me on critical issues before agreeing to a 
proposal. The Associate will make sure the settlement meets 
the criteria set !orth above fer consent decrees, complies 
with all epplicable p~licies an~ laws, and is consistent 
with national program objectives. l must approve all final 
settlements before they are filed in court. 

Attachments 

cc: Office ~irectors, OECM 
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1. BACKGROURD 

Cu ea 

On September 29, 1983, the Environmental Protection· 
Agency (EPA) and the Land and Natural Resources Division of 
the Department. of Justice (DOJ) entered into an agreement · 
which, beginning on December 1, 1983, allows certain 
categories of case5 to be referred directly to DOJ froa EPA 
Regional offices without my prior concurrence. A copy of 
that agreement is attached to this memorandum. 

· This memorandum provides guidance to EPA Headquarters 
and Regional personnel regarding procedures to follow in 
implementing this direct referral agreement. Additional 
guidance will be 11aued a1 required. 

11. PROCEDURES FOR CASES SUBJECT TO DIRECT JtEFERJW. 

The attached agreement lists those categories of 
cases which can be referred directly by the Jegional 
Administrator to l>OJ. All other uses must continue to be 
revie111ed by Beadquarters OECM and will be ref erred by ae to 
DOJ. Cases which contain counts which could be directly 
ref erred and counts which require Beadquartera concurrence 
ahould be-rif erred to £PA Headquarters. If you are uncertain 
'Whether a particular case may be directly referred, you 
1hould contact the appropriate t\saociate Enforcement Coun1el. 
for guidance. 

• 
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Many of the procedures for direct referral ca1u are 
· adequately explained iti the September 29th agremerrt. 
·However. there are •ome pointi I want to mphaai&e. 

Jlef erral packages should be addruse.d to Mr. F. Htm!'J' 
Habicht. II, As1 istant At:tot'tley General, Land and Ratural 
Jlesources Division, 11.S • .Department al .Justice. \luhingtma. 
D.C. 20530, Attention: Stephen J>. 1lmri1ey. The t11De 11m1tatlon1 
set forth in the agremer.t for review and initial di1po1iticm 
of the package vill commence upon receipt of t:he package tn 
the Land and Natural tteaources Division. and 1lot •t the DOJ 
mailroom. Delivery of referral packages to the Land and 
Natural Jlesources Di~ision will be expedited by uae of 
express mail, which 11 not commingled with regular sail iD 
DOJ' s mail room. 

The content• of a referral package (either direct ~ 
DOJ or to EPA Headquarten) should contain three pr.laaT'f 
divisions: (1) a cover letter; (2) the litigation report: 
(3) the documentary file supporting the litigation report. 

The cover lettei- should contain .a .summary ·Of the followmg 
element•: 

• (a) identification of the proposed def~dant(•): · 

(b) the statute• and regulations which are the baaia 
for the proposed action against the defend&Dt(•); 

( c) a brief atatment of the facts upon vhich t:be 
prop~sed action is b&sed; 

(d) proposed relief to be sought against the defendant(•): 

(e) significant or precedenti&l legal or factual iaau•: 

(f) contact• with the defendant(•). mcluding any 
p~evious administrative enforcement action• taken; 

(g) lead llegional legal and technical penonnel; 

(h) any other aspect of t:be ca1 e which is significant ancS 
should be highlighted, including any extraordinary 
resource demands· which the case may require. 

A ~eferral to t>OJ OT to Beadquat"'tera EPA l• tant1111ount 
to a certification by the Region that it believes t:he case 
is sufficiently developed for the filing of a complaint, 
and that the Region is ready, willing and able to provide 
such legal •nd technical support 88 might be reasonably 
TequiTed to pursue the case 1:.hrough li~igation. . 
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As provided bl the September 29, 1983, agrement, 

infomatio12--copiu of ~e referral packqe may J:>e provided 
to the U.S. Attorney for the •ppropriate judicial diatrtet 
in which the proposed case may be filed. Tbue iufomatlon 
packages ahould be clearly labelled or atamped v1th die 
following words: .•Advance Copy -- Mo Action lequired At 
This Tillle". Also, infomation copies ahould be aimultane0ual7 
~rovided to the appropriate OECH divi•ion at Readquart•iw. 
It is important that the directly referred ca1e1 be tracked 
in our case docket aystm and Headquarten over1ight initiated. 
Copies of the referral cover letter vill be provided ~ 
OECM' 1 Office of Management Operatlona for lnclu11on !Ji tile 
automated case docket systan when Headquarters informational 
copy ls received at OECM'a Correspondence Control Unit. 

Department of Justice Respon1lbilitie1 

DOJ shares our du1re to handle thue ca1e1 aa spedi
tiously as poasible. To that end, DOJ baa agreed tbat, 
within thirty days of receipt of the package in the Land ad 
Natural Resources Division at DOJ Headquarter•, it will 
determine whether Headquarters DOJ or the U.S. Attorney 
will have the lead litigation Tesponsibilitie1 on a specific 
case. DOJ will notify the Regional offices directly of it• 
determination in thle regard, with a copy to the appropriate 
OECM division. Although USA offices will have lead re1pon
·sibilities in' 111an1 cases, the Land and Natural Resources 
Division will continue to have overaight and sanagment 
responsibility for all cases. All complaints and conal!Dt 
decrees will continue to require the approval of dae 
Assistant Attorney General for the division before the case 
can be filed or aettled. 

DOJ baa reaff imed the time frame of the Mmorandum 
of Understanding, dated June 15, 1977, for the filing of 
cases within 60 days after receipt of the referral package, 
where possible. llhere it ts not possible, DOJ will adviae 
the leg ion and Headquarter• of any reaaon1 for delaya 1n 
filing of the cue. Jlowever. when DOJ detemine1 that 
the USA •hould have the lead re1pon1ibilitiea in a caae, 1>0J 
will forward the ca1 e to the USA within thirty daya of 
Tef erTal to the extent fe.asible. 

DOJ can request additional infoTmation from a Region 
on a case or return a case to a Region for further d~elop
ment. ln order to avola these delays, referral packages 
should be as complete as possible and the legions should 
work closely with J>OJ to develop referral packages. 
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Th e Deputy Administrator has expressed concern in the 
pa1t on the number of caaea returned ~o die legions or 
declined by EPA er l>OJ. l have assured the Deputy Adm1Distrato 
that I will closely ~Tack the number of cases declined by · 
DOJ or returned to the Regions and the reaaons for the 
declination or return a1 indications of whether direct 
referrals are a feasible method ()f handling EPA'• JwUcLal 
enforcment progra. 

Headquarters OECM Responsibilities 

Although OECM will not £o~ally concur on ca•e• dlrectl7 
referred to DOJ, QECM will •till review these package• and 
111ay offer comment• to the legions and DOJ. DOJ 1• free to 
request EPA Headquarters assistance on ca1e1, aa DOJ 
believes necessat')'. EPA Headquarters review will help to 
point out potential issues and pinpoint areas where futur• 
guidance should be developed. OECM will also be available 
as a consultant to both DOJ and the Regions on the1e caaea. 
OECM will be available to addre1s policy t1sue1 as they 
arise and, as resources petmit, may be able.to aa1i1t 1n 
case development or negotiation of these cases. Any requut 

· from a Regional office for Headquarters legal a11i1tance 
•hould be in writing from the Regional Admin1stTatoT ~o 
me, setting for~h the reasons for the request and the type 
of assistance nee~ed. · 

OECM also maintains an oversight responsibility for 
these cases. TheTefore, lteg ional attorneys •ust Tihort 
the status of these cases on a refular basis throug use 
of the automated case docket. Al lnfoniatlon for £be ca1e 
required by tbe case doCket syatem must appear 1n the 
docket and be updated in accordance with current guidance 
concerning the automated docket ayst•. 

Settlements in Cases Subject to Direct lefeTr&l 

I will continue to approve and execute all 1ettl1111ent1 
in enforcment cases. including those in cases aubj ect ~
direct referral and amendments to consent decrees in theae 
cases. This 11 necessat')' to ensure that Agency policies and 
enforcment activities are being unifoml7 and con1iat.entl.7 
applied nationwide. After the defendants· have a 1gned the 
settlazient, the llegional Adlllinistrator should fonrard a 
copy of the settlenent to 111e (or my des ignee) with a written 
analysis of the 1ettlment and a Tequest that the settlment 
be signed and referred for approval by the Assistant Attorney 
General for the Land and Natural Re•ources Division and for 
entry. The settlaDent will be reviewed by the appropriate 
OECM Enfprceaient Division for consistency .vith law and 
Agency policy. · 

/ 
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\Uthin twenty-one days from tbe date of rec:fft of die 
•ettlaumt l>y t.be appropriate OECM divuion. 1 w debar 
sign the 1ettlt111ent and transmit it to DOJ with a request 
that the aettlment be entered. or transmit a •mot"andum u 
the Regional Office explaining factors which justify po•t
ponment of referral of the package to OOJ. or retum tbe 
packa~e to the !legion fot" changes necessary before the · 
agTee::ient can be aigned. 

Obviously. we want to avoid the necessity of 
comunicatin& change• in Agency aettlment position•·~ 
defendants, especially after they have s lgned a negotiated 
agrement. To avoid this. the Regional office aboUld 
coordinate with Beadquarter1 OECH and DOJ in development of 
•ettlement proposal1. A copy of all draft aettlmmt 
agreements should be transmitted by the Regional Coun1el ~o 
the appropriate A11ociate Enforcanent Counsel for review 
before it 11 presented to the defendant. the Associate 
£ntorcment counsel will coordinate review of the •ettl•m~ 
with the Headquarter• program office and respond to the 
Regional office, generally, within ten day1 of receipt of 
the draft. The Regional office 1hou1d·r1111aiD in contact 
with·. the Headquarters liaison ataff attoniey a1 1legotiati1m• 
progress. Failut'e to coordinate settlement developnent 
with appropriate Headquarters offices may result in rejection 
of a proposed tettlanent which has been approved b7 the · 
def endant(1) and the Re&ional office. · 

I vill also continue ~o concut' in and foward to IJOJ 
all requests for withdrawal of cases after t'eferTal. In 
addition, I will review and concur in any delay in the filing 
or prosecution of a case after referral •. Thia ii appt"Opt"iate 
because cases which are referred to DOJ should be eKped1t1oua17 
litigated to conclusion, unle11 a settlment or ame other 
extraordinary event Justifies 1uspending court eroceedings. 
The review of rea1on1 for withdrawal or delay of ca1e1 
after expenditure of Agency and DOJ re1ource1 11 an mporunt 
function of OECM over1ight. ·Therefore, should the Regional 
offices desire to request withdr•wal or delay of a ca1e 
which baa been referred to DOJ, a manorandum 1etting forth 
·the reason• for auch a request should be fotwarded to the 
appropriate OECM division, where it vill be rwiewed mad 
appropriate action recommended to •e. 
111. CASES NOT SUBJECT TO DlRECT REFERRAL 

Those cases not aubject to direct referral will be 
forwarded by the ~egional Adi:inistrator to the Office 
of Enforcment and Compliance Monitoring for review prior 
to referral ~o .DOJ. OECM has committed to a twenty-one day 
turn-around ti.Die for these cases. The twenty-one day 
review period starts when the referral is received by the 
appropriate OECM divi.aton. 
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Within this twenty-one day period, D!CM will decide 

whether to refer the case to DOJ (OECM then has four~een 
additional days to fo'!mally Te~er t~e case), to Tetui:n the 
case to the Region for further development, or ~o requeat 
additional information from the Region. 

Because of this •hort OECM review period, 1111pba1ia 
ahould be placed on d~el.oping camplete referral l»&ckag .. 
so that delay occassioned by requests for additional infor
mation from the Regiou will be rare. OECM may refer a caae 
to ~J which lacks aome information fnlh, if the referral 
can be supplemented V'ith a 111in1mum o t e and effort by 
information available to the Regional office which can 
immediately be gathered and transmitted to DOJ. However, 
this practice is diacouraged. In the few instances tn 
which a case ta referred to DOJ without all information 
attached, the information should. at a minimum, be ce:ntrall7 
organized in the Regional off ice and the litigation report 
should analyze the ccapletenes1 and substantive content of 
the information. 

A referral will be returned t:o the Re.gion, with an 
explanatory manorandum. if substantial information or 
further development is needed to complete the package. 
Therefore, the Regions should work closely with OECM 
attorneys to be·certain referral packages contain all 
necessary information. · . . 

IV. MEASURING THE EFFICACY OF THE DIRECT REFERRAL AGREEMEHT 

I will use EPA'• case docket system, O!CM'• quarteTly 
Manage:nent Accountability reports and DOJ'a responses to 
the referral packages to Teview the •uccesa of che direct 
referral agrement. OECM will review the quality of ~he 
litigation reports accompanying directly referred cases and 
discuss the general quality of referrals from each llegional 
office at case status meetings held periodically vitb DOJ'• 
Environmental Enforcment Section. 

If you have any questions concerning the procedures 
set out in this memorandum, please contact lichard Maya, 
Senior EDforcement Counael. at FXS 382-4137. 

Attachment 
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. '• llonorable P. Benry Babic:tJt. ti ·:.i.: 
Acting Assistant Attorney General ···: 
1.aNS and btur&l Aesourcu J>iwiatma 
~.s. Department of .~uatlce 
Washington, o.c. JDS30 . . 

Dear Banks 

As a resu1 t of our .. etlng on Thursday, September I; 111~ me 
and the •ubsequent discuaaiona of respective •taffa, we are in 
agreement that, subject to t.he conditions •et forth below, t.be 
cl••••• of eases listed herein will be referred"directly fra11 
EPA'• ae;ional Df~icea to the Land and Natural Resources OiYiaion 
of ~he Oepartaent of ~uatice in Washington. ».C. 

The terms, conditions and procedures to ~ followed in 
implementing this agreeme.nt area . 

• . . 
1. The Assistant Ad=inl1trator for Enforcement and Compliance 

Monitoring will waive for a period of one year th• re;uire .. nt 
of the Assistant Administrator'• prior concurrence for referral 
to the Depart.men~ of ~ustice for the following claaaea of 
judicial enforceaent caaeaa 

C•> cases under Section ltlt(b) cf tbe Safe »ri11ting water 
Act which 1nYOlve Yiol•tions of ~he National Jnteri• 
Primary »rintin; •ater aegu1atlons. aucb as repo~ing or 
aonitoring wiolat~ozaa, or aa&iaWD conuminant violaticma1 . . 

(b) The following cases under &he·Clean Water Acts ,,, . 
eaaea Involving diacharges without a pera1t 
t»y industrial diachargens 

,, 
(ii) all c&aes 'a;ainst"~inor industrial diachargera1 

1111) . caau".1nYOlY1n; faiiiire to aonit.o~ or report l'.r 
industrial discharger•1 

• 



(iv) referrals ~o collect. stipulate~ penalties fra1D 
indu1tr~ala under consent decr .. a; 

C•J zeferrAla t:.c> ~leet adm11U11tratJve s,pill ~nalti•• 
under Sect.ion 311 ( j 1 Df the CWAJ . . 

..• J.-..- ....... 

(c) All cases anaer the Clean A.1% Ac:t ezcept 'tile follov1a11 '.. . . ~ 

. .. 

(i) cuu tn110l.•1D~ t.be •teel 1nduaU7J 

(11) 

I iii) 

. 
ca••• involving non-ferrous .. elters1 

• 
cases tnvol•1ng •atlon&l i:aiasions •~darda ~ar 
Basardous Alr Po'l.lut.anta1 · ~. 

(iv) cases ~·vol•ing the post-1182 enforcement policy. 

2. . Cases describe~ 1n Section 1, above, ahall be referred 
directly fr~ t.he Regional Administ.rator ~o ~· Land and 
5atural Resources Division of oo.7 ln the following aannera 

(a) The referral package •hall be forvarded to the Aaatatant 
Attorney General for Land and Natural Resources, u.s. 
Department of ~ust1ce (D03J, with copies of t.he package 
being sim~ltaneously forvardea to ~helJ.S. Attorney 
(USA) for t.he appropriate ju~1c1al district tft which 
the proposed case ia to be filed (Darked •advance copy-

. no action re;uired at t.his time•), and the Aasi&tant 
Administrator for EnforeeiDent and Co1r1pliance Monitoring 
(OECM) at EPA Beadquarters. OEC" shall bave t.he folloving 
functions with regard to aaid referral packages 

Ii) 

(ii) 

OEc"·shall have no responsibility for review of 
aueh referral packages, and the referral ahall Ille 
effective as cf the date of receip~ of the package 
by ~' however. OECM ahall comment to th• ae;ion 
upon any apparent shortcomings or defect• which 
it aay observe in the pacta;e. ~ aay, Df courae, 
continue ~o consult with OECM on auch referrala. 
Ot.hervi•e, OECM ahall be responsible only for 
routine oversight of the progress and aanage .. nt 
of the case consiatent with applicable preaent 
and future euidance. DECM ahall, bovever • ret.aln 
final authority t.o approve aettleaents an t.ehalf 
of &PA for these cases, as in other ca•••· 

Tbe nf•rral package ahall be .In t.he foaut ana 
contain information provided by guidance •emoranda 
as aay be promulgated from time to time by OECM in 
consultation wit.h DOJ and ae;ional representati .. a. 

•. 



... 

. . 
-- .. ~-:..-.. ·-· 

- ·---
(ill, 1)0.1 •hall. vlthln JO days from t·eceipt ef U.e 

referral package, detenaine Cl> whet.her tb• I.and.a 
2>1 Yiaion of '1!0~ vill 9'aft lea6 1"e1ponsit>11it:f far 
t.be eue1 or 12 > whether t.be DSA will uw 1aad 
Tesponslblllty for tb• ca••· · 

·J • •_;: . . • 

While It la agree~ that to ~e extent feasible. 
ases in lfhica t.h~ DSA will ba"" t.be laad will a. 
~ransmitted to the DSA for filing ana hanallng 
within t.hia JO-day perio~. if DOJ determine• &bat 
t.he case re;uirea additional legal or fact&&al 
deftlopmtent at D03 prior te refefti'ftD the .. u.r 
to the DSA, the case aay be returned to the 
aegional Office, or aay be retained at th• Landa 
Division of 1>03 for further develop•ente tncludinD 
requesting additional Information froa the aeglonal 
Off ice. Jn any event, D03 will notify the .. ;iona1 
Office, OECM anlS th• DSA Df it• datendnatiDft Df 
t.he lea&9 role within the above•aentionell JD-d•l' 
period. 

(iv) ae;ardleaa of whether 1>03 or t.be DSA la determined 
to bawe lead Tesponaibl11ty for.aanag ... nt of 
the case, the procedures and ti•• li•ttation• ••t 

.forth in the MOU and 28 CFR fD.65 et eeq., ehall 
remain in effect and ah.all run c.oncurrently with· 
the aanageaent determinations aade purauant·to 
t.hia agr••••nt. 
' . 

3. (a) All ether cases not apeclfically described in paragrapb 
1, above, w~ich the Regional Offices propose for 'udicial 
enforcement ehall f irat be forwarded to OECM and tile 
appropriate Bead;uartera program off ice for re•i••• 
A copy cf the referral package shall be f orwar4ee al9'11-
taneously by t.he aegional Office to the J.anda »iviaion of 
DOJ and to the DIA for the appropriate judicial diatriet. 
t.he DSA'• copy bein; aarked •advance copy-no action re;uimd 
at tbl• ttae.• . · · · 

. . . ' ~ 

(b) 0£CM·•h•11 revJev t.he referral package within twenty-one 
(21) calendar daya of t.he date of receipt of said package 
fraa the b;tonal Mm1n1atrator ane aba11. within aald 
time period, sake a determination of whether the caae 
ahould be (a) formally referred to DOJ, C~> returnelS 'tO . 
the ~egional Administrator for any additional development 
which say l>e required; or (c) whether the ltegiDftal 
Administrator •hould ~ re;uested to provide any additiOD&l 
aaterial or icfonution which .. )' be required 'tO aatiafy 
the necessary and essential legal and factual re;uirement.a
for that t)'Pe of ca••· 

.. 



tc't. 

. . . 

-;;--.· ·- ........ 
any request for illfonution. or ret.un of the caae 
to the aegion •hall be transmitted by appropriate letter 
or •eaorand= •i;ned by the AA for OEOS (or ber design"J 
within t.he aforementioned twenty-c:me SSay period. Should 
0£CH concur Jn tJut proposed referral Qf &be c:aae to m.t. 
'tbe actual referral ahall be by letter from the AA for 
DEOf (or Iler deaigneeJ signed wit.bin fourteen dap .r 
the tenmination of the aforementioned twenty-one day 
reviev periaG. Copie• of the letters referred to herei• 
shall b• aent ~o the Asaiat.ant ~ttorney General for t.be 
Lanes »1•1slon of ~. .. ~ . ·. . .. . .... 

' . (d > ·t:Jpon receipt of the referral package by DOJ, tile 
procedures and ~ime deadlines aet ~orth in paragraph 
lio. I of t.he llOO •h~ll apply. . . 

. . 
Jn order to allow auff icient tl•e prior to implementation of 

this a;reeaent to aak·e the o.s. Attorneys, the b;ional Offices 
and our staffs avare of these provisions, it is agreed that thia 
agreement shall become effective December 1, ltBl. Courtney Prioe 

·will distribute a •eaorandum within EPA ezplainin; t.his agree .. Dt 
and hov it will ~.Jmpleaented withill the Agencx. (!ou will recel .. 
a copy.> . · .. 

~.· · .. 
. J believe that t.his e;reeaent will eliminate ~he neceaaity Df 

formally amending the Memorandum of Onderatanding between our 
respective agencies. and will provide necessarz experience to 
ascertain whether these procedures will result in ai;nif icant 
savings of time and resources. ·Jn that regard. J have asked 
Courtney to establish criteria for eeasuring the efficacy of t.hia 
agreement during the one year trial period, and J ask t.hat J'OU 
cooperate vith her in providing such reasonable and necessary 
inf onnation as she may request of you in aaking that determination. 
At the end of the trial period--or at any time in the interval--
we may propose auch adjustment.a in the procedures aet fort.b bereia 
as may l>e appropriate baaed on experience of all pa~l••• 

Jt is further understood that it ls the •utual desire of t.b• 
Agency and 003 t.hat cases l>e referred to the DSA for f llin; •• 
ezpeditiouslr •• poaalbla. · . 

l appreciate your cooperation in arriving •~ this a;r••••nt. 
If this meets with your approval, please sign the enclosed copy 
"" the apace indicated below and zet.urn ~e CO~¥ to ae ~or our 
f il••· ·~. ., .. f' 

... .;. 
Sincerely J'Ol.lra, 

~~~ -Al Tin I.. A.m 
J>eput1 Administrator 

Appro.:et. : 

• Henry icht, 11 
Acting Ass stant Attorney Ge~era; 
J.and and Natural Resources D~via~on 
D.S. l>e~artm~n~ ~f 3u•tief! 



ENFORCEMENT CASE DATA FORM 

·----------~-----------------------------------------------------------CASE NO.: - E Cate Entered: ____/~/~-
(Assiqned by Docket Control 

* CASE NAME: 

* "TYPE CASE: . -.-
(See Back tor Adm.) 

* HQ DIVISION: 

* TECHNICAL CONTACT: 

* .REGIONAL ATTORNEY: 

* STAT!: 

VIOIATION TYPE: 

DATE OPENED: 

CIV - Civil BNI< - Bankruptcy 
CIT - Citizen Suit 

AIR - Air 
HAZ - Hazardous Waste 
PES - Pesticides and Toxics 

* (Please use th• section 
ot the law VIOLATED, 
NOT the section that 
authorizes the action) 

MOB - Mobile 
WAT - Water 

CFR/SECTION: 
l. / ___ _ 
2. ; ___ _ 
3. I ----

~~~~~~~~~~~~~ PHONE: FTS -

-------------- PHONE: FTS 

NAMED IN 

POLLUTANT: 

-· 

* CATE INITIATED: 
(Civil) 

DATE ISSUED: 
(Adj • Adm.) 
DATE CONCWD!D: 

__/__/:....__ 

__/__/_ 

___;___;_ 

_J__J_ 

* REFERRAL INDICATOR _ RH: Reqion to HQ 
- RD: Reqion to OOJ 

(Direct Referral) 

DATE VIOLATION 
DETERMINED: 

PROPOSED PENALTY: 

__;__;_ 

Direct Referral Lead: OOJ USA~ 

DATE DOCUMENTS 
RECEIVED BY ORC: __ ;__;_ 

• Required fields - must b• filled out for cas• entry 



FACILITY DATA FORM 

•PLEASE USE THE ADDRESS or THE S!TE OF VIOLATION (NOT THE COMPANY MAILING 
ADDRESS). 

•A SEPARATE FORM MUST BE COMPLETED FOR EACH FACILITY CITED IN THE CASE. 

---------------------------------I CASE NO.: -! ---
1 (Assiqned by DOCKET analyst) 

* FACILITY NAME: 

• STREET ADDRESS: 

* CITY: 

*TYPE OWNERSHIP: 

.iC CODE(s): 
(one required) 

, 

-------------------------------I EPA IO #: __ ~='"""---
I {Assigned by FINDS analyst) 

* STATZ ZIP: 

P: 
F: 
S: 
c: 
M: 
D: 

------
Private industry or individua~ 
Federal Government 
State 
county 
Municipal 
District 

I 

~------------------------------- OPrIONAL ---------------------------------

PARENT COMPANY: 

NPOES PERMIT NO. 

SUP!RFtJNO SITE: 

LATITUDE: 

LONGITUDE: 

(Y or N) 
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lINITED STATES ENVIRONMENTAL PROTECTION AGE~CY 
WASHINGTON. D.C. 20460 

JAN I A 1988 

OFFICE OF E'F<)R(E\IE' r 
"'0 C<)~PL; ''i E 

"10,ITORl'G 

MEMORANDUM 

SUBJECT: Expansion of Direct Referral of cases to th' 
Department of Justice 

FROM: Thomas L. Adams, Jr. \1. '- C'\ 
Assistant Administrator:---..&--~~ ~- ~~ 

TO: Regional Administrators, Regions I - X 
Deputy Regional Administrators, Regions I - X 
Regional Couns.els, Regions I - X 

· Assistant Administrators 
Associate Enforcement Counsels 
OECM Off ice Directors 

I. BACKGROUND 

During the past year, my office has worked closely with 
the Regions, the Headquarters program offices, and the Land 
and Natural Resources Division of the· U.S. Department of 
Justice (DOJ) to expand the use of direct referral of cases. 
On January 5, 1988, EPA and DOJ entered into an agreement 
which expanded the categories of civil judicial cases to be 
ref erred directly to DOJ Headquarters from the EPA Regional 
off ices without my prior concurrence. In entering into this 
agreement, EPA has taken a major step towards streamlining 
the enforcement process and more fully utilizing our Regional 
enforcement capabilities. 

On January 13, 1988, the Administrator signed an interim 
delegations package which will allow the Agency to immediately 
implement expanded direct referrals to DOJ. A final delega
tions package is now being prepared for Green Border review. 
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This memorandum provides guidance to EPA Headquarters 
and Regional personnel regarding procedures to follow in 
implementing the expanded direct referral agreement. Prior 
guidance on direct referrals appears in a November 28, 1983, 
memorandum from Courtney Price entitled "Implementation of 
Direct Referrals for Civil Cases Beginning December l, 1983." 
That guidance is superseded to the extent that the current 
guidance replaces or changes procedures set forth therein; 
otherwise the 1983 document remains in effect. 

I I • SUMMARY 

Effective immediately for non-CERCLA cases, and effec
tive April l, 1988, for CERCLA cases, the Regions wilr 
directly refer to the Department of Justice all civil cases 
other than those listed in the attachment to this memorandum 
entitled "Cases Which Will continue to be Referred Through 
Headquarters." This attachment lists cases in new and 
emerging programs and a few, ·highly-selected additional 
categories of cases where continued referral through EPA 
Headquarters has been determined to be appropriate. EPA 
Headquarters will have 35 days to review the case simul
taneously with OOJ. EPA Headquarters will focus its review 
primarily on significant legal or policy issues. If major 
legal or policy issues are raised during this review, EPA 
Headquarters will work with the Regron to expedite resolu
tion. 

Attached is a copy of the agreement between EPA and DOJ, 
which is incorporated into this guidance.. Many of the 
procedures for direct referral of cases are adequately 
explained in the agreement. However, there are some points I 
would like to emphasize. 

III. PROCE[)URES 

A. CASES SUBJECT TO DIRECT REFERRAL 

The attached agreement lists those categories of cases 
which must continue to be referred through the Off ice of 
Enforcement and compliance Monitoring (OECM) • All other 
cases should be referred directly by the Regional Off ice to 
DOJ Headquarters, with the following two exceptions: 

(l) cases which contain counts which could be directly 
ref erred and counts which require prior EPA Headquarters 
review should be referred through EPA Headquarters, and 
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(2) any referral which transmits a consent decree 
should be referred through EPA Headquarters, except 
where existing delegations provide otherwise. 

If you are uncertain whether a particular case may be 
directly referred, you should contact the appropriate 
Associate Enforcement counsel for quidance. 

B. PREPARATION AND DISTRIBUTION OP REFERRAL PACKAGES 

The contents of a referral package (either direct to DOJ 
or to EPA Headquarters) should contain three primary divi
sions: (l) a cover letter; (2) the litigation report; (3) the 
documentary file supporting the litigation report. • 

The cover letter should contain a summary of the 
following elements: 

{a) identification of the proposed defendant{s); 

{b) the statutes and requlations which are the basis 
for the proposed action against the defendant(s); 

{c) the essential facts upon which the proposed action 
is based, including identification of any siqni
ficant factual issues; 

{d) proposed relief to be sought against defendant(s); 

(e) significant or precedential.legal or policy issues; 

{f) contacts with the defendant(s), including any 
previous administrative enforcement actions taken; 

(q) lead Regional leqal and technical personnel; 

{h) any other aspect of the case which. is siqnif icant 
and should be highlighted, including any extra
ordinary resource demands which the case may 
require. 

A direct referral to DOJ is tantamount to a certif i
cation by the Region that it believes the case is suffi
ciently developed for filing of a complaint. and that the 
Region is ready. willing and able to provide such legal and 
technical support as might be reasonably required to pursue 
the case through litigation. 

Referral packages should be addressed to the Assistant 
Attorney General, Land and Natural Resources Division, U.S. 
Department of Justice, Washington D.C. 20530. Attention: 
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Chief, Environmental Enforcement Section. Copies of all 
referral packaqes should also be sent to the Assistant 
Administrator for OECM and the appropriate Headquarters 
proqram offioe. 

DOJ has reaffirmed the time frame of the Memorandum of 
Understandinq, dated June 15, 1977, for the filinq of cases 
within 60 days after receipt of the referral packaqe, where 
possible. DOJ can request additional information from a 
Reqion on a case or return a case to a Reqion for further 
development. In order to avoid these delays, referral 
packaqes should.be as complete as possible and the Reqions 
should work closely with DOJ to develop referral packaqes. 

C. IDENTIFICATION AND RESOLUTION OF SIGNIFICANT.LEGAL 
AND POLICY ISSUES 

A major element in assurinq the success of the expanded 
direct referral program is an efficient process to identify 
and resolve siqnificant legal and policy issues. This should 
be done as early as possible to assure that unresolved issues 
not delay a referral. Early identification and resolution 
will also he1p the Aqency to avoid devoting siqnif icant 
Regional resources to preparing a litiqation report for a 
case which will ultimately be considered inappropriate tor 
referral. 

The procedures make clear that the Regional off ice has 
the initial responsibility for identification of significant 
legal and policy issues. such issues should be identified to 
OECM and the appropriate Headquarters program off ice as soon 
as a decision is made to proceed with litiqation. All 
parties should then work to address the issues as quickly as 
possible, preferably before the referral package is sent to 
Headquarters. 

The agreement with DOJ also outlines procedures for 
Headquarters review of referral packages to determine whether 
any significant leqal or policy issues exist which would 
impact filinq, and the process for resolution of such issues. 
If an issue surfaces durinq the 35-day Headquarters review 
period, OECM will work for quick resolution of the issue, 
with escalation as necessary to top Aqency management. This 
should serve primarily as a "safety valve" for those few 
issues not previously identified, rather than as the point at 
which issues are first raised. 

Finally, if DOJ raises a siqnificant leqal or policy 
issue during its review, OECM will work with the Reqion and 
the Headquarters proqram office to expedite resolution of the 
issue. If DOJ makes a tentative determination to return a 
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referral, DOJ will consult with OECM and the Regional Office 
in advance of returning the referral. 

O. CASE QtJALITY/STRA'l'EGIC VAllJB 

OECM will evaluate Regional performance as to the 
quality and strategic value of cases on a generic basis. 
While OECM will not request withdrawal ot an individual 
referral based on concerns about quality or strategic value, 
it will consider these factors during the annual audits of 
the Off ices of R~qional Counsel and the annual Reqional 
program office reviews. concerns relative to issues of 
quality or strategic value will also be raised informally as 
soon as they are identified. • 

E. WITHDRAWAL OP CASES PRIOR TO PILilfG 

cases should be fully developed and ready for filing at 
the time they are referred to DOJ Headquarters. Thus, case 
withdrawal should be necessary only under th• moat unusual 
circumstances. If, after consultation with OECM, withdrawal 
is determined to be appropriate, the Reqiona may request that 
DOJ withdraw any directly referred case prior to filing. 
Copies of the Region's request should be sent to the Assis
tant Administrator for OECM and the appropriate program 
off ice. 

F. MAINTENANCE OP AGENCY-WIDE CASE 'l'RACICIHG SYSTEM 

In order to assure effective management of the Agency's 
enforcement program, it is important to maintain an accurate, 
up-to-date docket and case tracking system. Regional 
attorneys must continue to report the status of all cases. 
including directly referred cases. on a regular basis through 
use of the national Enforcement Docket System. All infor
mation for th• case required by the case docket system must 
appear in the docket and be updated in accordance with 
current quidance concerning the automated docket system. 

If you have any questions concerning the procedures set 
forth in this memorandum, please contact Jonathan cannon, 
Deputy Assistant Administrator for Civil Enforcement, at 
FTS 382-4137. 

Attachment 

cc: Hon. Roger J. Marzulla 
David Buente 
Nancy Firestone 
Assistant Section Chiefs 
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Honorable Foger J. Marzulla 
Acting Assistant Attorney General 
Land and Natural Resources Division 
Washington, D.C. 20530 

Dear Foge r: 

OFF1ce OF 
ENFORC:EMENT AHO 

COMPLIANl:e !o!ONITORING 

As you know; the Agency has been considering changes in 
existing procedures to increase the effectiveness of its enforcement 
program. One change, which we discussed at our recent. meeting with 
you, is a major expansion of the direct referral program for civil 
judicial enforcement actions, whereby such cases are referred 
directly from the Regional Administrators to your office. 

We believe the past successes of this program and the 
increased maturity of Regional staff warrant adopting direct 
referrals as the basic mode of operation. Thus, with your 
acceptance, we intend to utilize direct referrals to your off ice 
for virtually all civil cases other than those relating to certain 
new statutory authorities or emerging programs where judicial 
enforcement experience is limited. As such programs mature, we 
will expand the scope of direct referrals to cover them. In 
addition, as new programs are implemented under new statutory or 
regulatory requirements, we contemplate an initial period of 
referrals through Headquarters for these cases prior to their 
incorporation into the direct referral process. 

Based on discussions within the Agency and with your staff, 
we would propose that direct referrals cover all civil cases but 
those listed in Attachment A. This 1 ist includes cases in new and 
emerging programs and a few, highly-selected additional categories 
of cases where continued referral through Headquarters has been 
determined to be appropriate. This would allow direct referral of 
the vast majority of civil cases, including those which would still 
require significant national coordination to assure a consistent 
approach (such as auto coating voe air cases). For this reason, 
the procedures applicable to this small subset of cases as outlined 
in the memorandum entitled "Implementing Nationally Managed or 
Coordinated Enforcement Actions: Addendum to Policy Framework for 
State/EPA Enforcement Agreements" dated January 4, 1985 will remain 
in ef feet. 
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For all but CERCLA cases, this expansion would be effective 
on January 1, 1988. For CERCL/4 cases, direct referrals would take 
effect on April 1, 1988. We anticipate joint issuance by our 
of fices of the model CERCLA litigation report prior to that date. 

Also attached (Attachment B) is the outline of the direct 
civil referral process as the Agency intends to implement it. 
This outline refines current direct referral procedures by more 
clearly focusing authority and accountability within the /<gency. 

Under these modified procedure~, the Regional Office has the 
lead on direct referrals. The Region will be solely responsible 
for the quality of the referral. In this context, quality 
encompasses both the completeness and accuracy of the litigation 
report and the st.rategic value of the case. Any problems 
involving case quality should be raised directly with the Region • 

• OECM will evaluate Regional performance as to the quality 
and strategic value of cases on a generic basis. While OECM will 
not request withctrawal of an individual referral on the basis of 
concerns about quality or strategic value, we are committed to 
working with the Regional Offices to assure that current standards 
are maintained or even exceeded in future referrals. We welcome 
your input on Agency performance to assist us in this regard. 

As the procedures detail, OECM (as well as the appropriate 
Reanquarters off ice) will continue to be actively involved in 
identification and resolution of significant legal and policy 
issues. such issues normally should be raised and resolved prior 
to the actual referral. If such an issue surfaces during the 
35-day Headquarters review period, we will work for quick resolution 
of the issue, with escalation as necessary to top Agency management. 
During the period required for resolution, DOJ will treat the 
referral as "on hold". In the unusual circumstance where an issue 
is still unresolved after 60 days from the date of referral, we 
would contemplate withdrawal of the referral by the Agency pending 
resolution unless a formal "hold" letter has been submitted in 
accordance with the procedures contained in the memorandum entitled 
"Expanded Civil Judicial Referral Procedures" dated August 28, 
1986. 

If a significant policy or legal issue is raised hy DOJ during 
its review, OECM remains committed to work with the Regional and 
program off ices to assure expedited resolution of the issue. 
Obviously, these procedures are not intended to inhibit discussions 
between our offices to facilitate a resolution. In addition, if 
DOJ makes a tentative determination to return a referral, we 
understand that you will consult with OECM and the Pegional 0ffice 
in advance of returning the referral. 
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we believe this expansion in use of direct referrals represent 
a major advance in streamlining the Agency's enforcement process 
and. appreciate your support in its implementation. This letter, 
upon your acceptance, will supersede the letters of September 29, 
1983, October 28, 1985, and August 28, 1986 on this subject and 
constitute an amendment to the June 15, 1977 Memorandum of 
Understanding between our· respective agencies. 

I appreciate your continuing cooperation and support in our 
mutual efforts to make our enforcement process ~ore effective. r 
hope this letter meets with your approval. If so, please sign in 
the space provided below and return a copy of the letter to me for 
distribution throughout the Agency. 

Attachments 

Approved: 

Sincerely, 

Thomas L. Adams, Jr. 
Assistant Administrator 

JAM 05 '998 

Acting Assistant Attorney General 
Land and Natural Resources Division 
U.S. Department of Justice 

Date 



RESPONSIBILITIES AND PROCEDURES FOR DIRECT REFFPRALS 
OF CIVIL JUDICIAL ENFORCEMENT ACTIONS TO THE DEPARTMENT 0F JUSTICE 

(1) Regional Offices have the lead on direct referrals to 
the Assistant Attorney General, Land and Natural Pesources Division, 
Department of Justice (DOJ) ~ Regions will be responsible for 
the quality of referrals. 

(2) Regions will identify any significant legal/policy issues 
as soon as the decision is made to proceed with litigation. Such 
issues will be raised in writing for consideration by OECM and the 
appropriate Headquarters program office. All parties will atte~pt 
to resolve such rssues as early as possible, preferably before the 
referral package is sent to Headquarters. Regions will also flag 
sue h issues in the cover memo transmitting the ref erraJ!.. 

(3) ~t the same time the referral is sent to DOJ, it will be 
sent to OECM and the appropriate Headquarters program office for a 
simultaneous and independent review to determine whether any other 
significant policy/legal issues exist which would impact filing. 

( 4) Headquarters offices will complete their reviews· within 
35 days of receipt of the referral. Each Headquarters office will 
notify the Region in writing of any significant issues identified 
or that no such issues have been identified. A copy of this 
memorandum will be sent to DOJ. The Heaoquarters offices will 
coordinate their reviews and, to the extent possible, provide a 
consolidated response._ 

(5) If significant issues are identified and not readily 
resolved, Headquarters (the Assistant Administrator for OECM), 
after consultation with the program o~f ice Assistant Administrator, 
may request the Regional Administrator to withdraw the case. If 
the Regional Administrator and the Assistant Administrator for OECM 
(and, as applicable, the progra~ office Assistant Administrator) 
are unable to agree on the appropriate resolution of the issue, the 
issue would be escalated to the Deputy Ad~inistrator. 

(6) If a significant issue is not resolved within 60 days of 
the date of referral, the case will normally be withdrawn pending 
resolution unless an appropriate "hold" letter is sent to DOJ in 
accordance with the. procedures contained in the memorandum entitlerl 
"Expanded Civil Judie ial Referral Procedures" dated August 28, 19RF. 
(document GM-50 in the General Enforcement Policy Compendium.) 

(7) Headquarters will NOT request withdrawal of a referral 
package for any of the following reasons: 

overall quality of referral package 
strategic value of case 
adequacy of documentation 
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(8) If DOJ makes a tentative decision to return a referral 
to.EPA, it will consult with the Regional Office and OECM prior 
to making a final decision to return the case. 

(9) Headquarters will evaluate on a generic basis (e.g., 
trends or repeated concerns) the quality/strategic value of a 
Region's referrals. Concerns relative to issues of quality or 
strategic value will be raised informally as soon as they are 
identified. 

(10) ~eadquarters oversight will be accomplished primarily 
through annual program and OGC/OF.CM reviews, or ad hoc reviews 
as problems are identified in a given Region. 

Note: Where a referral also transmits a signed consent decree 
for Headquarters approval, the procedures applicable to 
processing settlements shall apply in lieu of tllese 
procedures. 



CASES WHICH WILL CONTINUE TO BE REFERRED THROUGH HEADQUARTERS. 

ALL MEDIA: 

RCRA/CERCLA: 

TSCA/FIFRA: 

WATER: 

Parallel Proceedings -- Federal civil enforcement 
matters where a criminal investigation of the same 
violations is pending 

UST enforcement 

Enforcement of RCRA land ban and minimum 
technology regulations 

Enforcement of administrative orders for access 
and penalty cases for failure to comply with 
requests for access (Section 104) • 

Referrals to enforce Title III of SARA, the 
Community Right-to-Know provisions 

Referrals to compel compliance with or restrain 
violations of suspension orders under FIFRA 
Section 6(c) 

FIFRA actions for stop sales, use, removal, and 
seizure under Section 13 

Referrals to enforce Title III of SARA, the 
community Right-to-Know provisions 

Injunctive actions under section 7 of TSCA 
(actions for injunctive relief to enforce the 
regulations promulgated under Section 17 or 
Section 6 could be directly ref erred) 

Clean Water Act pretreatment violations --failure 
of a POTW to implement an approved local 
pretreatment program 

Clean Water Act permit violations relating to or 
determined by biological methods or techniques 
measuring whole effluent toxicity 

PWSS cases to enforce against violations of 
administrative orders which were not issued using 
an adjudicatory hearing process 



WATER 
(contd. l 

2 

Cases brought under the Marine Protection, 
Research and Sanctuaries Act (MPRSA) 

'CJIC casesl 

Smelter cases 

l The ten cases ref erred to date indicate that the 
regulations raise interpretive iss~es of continuinq national 
significance. There also appears to be a need for greater 
experience at gathering the facts necessary to prove violations 
and support appropriate relief. For this reason, the first 3 UIC 
cases from each Reqion shall be referred through Headquarters. 
Once the Associate Enforcement Counsel for OECM determines that 
the Reqion has completed three successful referrals, the Region 
may proceed to refer these cases directly to DOJ. 
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UNITED STATES ENVIRONMENTAL PWQ1£CI ICM AIJISC'V 
WASHINGTOW, DC .... 
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MEHOL\BLOM 

SUBJECT: Implmentation of Direct •eferrala for Civil CU• 
Beg inning J)ec~bG 1 • 1913 n 

. . I\.. tr"'"~ 

FROM: Courtney M. Price ~C.-V 1'1 • 
A1aiatant Admini1trator foe Enforc .. mit 

and Compliance Monitoring • 

%0: Regional Adm1Di1tratora, Aegiou J - Z 
leg ional Coanael1, lleg iona I - Z 
A.11ociate Enforcment Comaaela 
OECM Office Directora 

I. Be\CICGIOtJllD 

On Septmber 29, 1983, -the Environmental Protection 
Agency (EPA) and the Land and Natural 1leaource1 Divi1ion of 
the Department of Justice (!>OJ) entered into an agreement 
which, beginning on December 1, 1983, allowa certain 
categoriea of caaea to be referred d1rectl7 to DOJ from EPA 
Regional office• without my prior· concurrence. A copy of · 
that agrement 1• attached to tbla amorandm • 

. . 'fhu amorandm provid• guidan.ce to EPA Headquarters 
and llegional per1onnel regarding procedures to follow in 
1mplement1nf thi• direct referral agreement. Additional 
guidance vi 1 be laaued •• required. 

II. PROCEDOll!S l'OI CASES SUBJECT TO.DIRECT REFEIUW. 

91'be attached agreement li1ta thoae categori• of 
ca1e1 which can be referred directly by the Regional 
Administrator to DOJ. All other caaea auat continue to be 
l'eviewed by Beadquarter1 OECM and will be referred by •• to 
1>0J. Cu ea vbich contain counta which could be directly 
refen:ed and count1 which require Beadquarten concurrmce 
ahould be riferred to EPA Beadquartera. If you are uncertain 
vhethel' a partic:ula!' caae may be dl!'ectly Tefened, J011 
•hould contact th• appropriate As•ociate Enforc...nt Coanael 
fo-r guidance. · 
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Many of the proceduru for ~Urect referral ca1• are 
adequately explained iD the Septmber 29th agremmt. 
Bowever, there are •me pointl I want to mphuue. 

leferral packagu ahould be addruaed to Mr. '· Bm~ 
Habicht. II, Aa1 utant At.tomey General, Land and latural 
Resource• Divia lan, U.S • .Department Df .Justice. W&ahingt.aa, 
D.C. 20530, Attention: Stephen D. llam1ey, 'The tllle 11m1tat1on1 
1et forth in the .agremect for rniew and initial dl1po1ltlon 
of the package will commence upon receipt of the package 1n 
the Land and llatural •uource9 Dlvi1 ion, and not •t the DQJ 
mailroom. Delivery of refenal pacltagu to the Land and 
Natural Ruource1 Dlvi1lon will be ezpedlted by u.e of 
expre11 mail, whicb 11 not commingled with regular •ail iD 
DOJ • • •all room. • 

The content• of a referral packqe (eltber direct co 
DOJ or to EPA BeadqUArten) 1hould contain three pria&TJ 
divi1lon1: (1) a cover l•tter; (2) the lltlgatlon report; 
(3) the docm1entaty file aupportlng the litigation report. 

The cover letter abould contain & •1.m11D&ry of th• following 
element•: 

(a) ldentlflcatlon of the propo1ed defendant(•)J 

(b) the 1tatute1 and regulation• vblch are the bul1 
for the propo1ed action again1t the defmdnt(•); 

( c) a brief atatment of the fact• upon vhich tbe 
propo1ed action ia bued; · 

(c!) propo1ed relief to be aought agaln1t the defendant(•): 

(e) aigniflc:.tnt or precedential leaal or factual ia1u•; 

(f) CODt&Cta Wltb t:he defmdant(e) • mcludlng any 
prnloua adminl1tratlve enforc11Dent action• takm; 

{g) lead legional legal and technical penonnel; 

(h) s.ny other a1pect of tbe ca1e which la algnlficant and 
ahould be highlighted, including an7 utraordinary · 
ruource dcanda vbidr the caae may require. 

A ·referral to DOJ OT to 11eadqUArten !!PA la tantacnmt 
to a certlficatlOD by the Region that it bellevea the caae 
le 1ufficientl7 dtnreloped for the filing of a complai~t. 
and that the Region 11 ready, willing and able to provide 
•ucb legal and technical support •• aight be rea1onabl7 
Tequired to pur1ue the caae through litigation. 
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_,_ 
· A8 provided ID the Septt!IDber 29, 1913, agrement. 

information coplu of die referral pack.qe may be provided 
to the U.S. Attorney for the tppro1»riate judicial district 
:ln whicb the propo•ed ca•e may be filed. Thea• infomatian 
packagu •hould be clearly labelled or atamped vlth the 
following vord•: "Advance Copy - Jlo Action lequlred At 
Tbl• Time". Al•o, i.Dfomatlon copiu abould be aiJDultaneoualy 
'Provided to the appropriate OECM divia lon at Beadqu•rt•n. 
It la important th•t the directly referred caaea be tracked 
in our cue docket ay1tm &nd Beadquarten ovenight initiated. 
Copiu of the referral cover letter vill be provided to 
Ol:CM, 1 Office of Management Operatlona for 1nclu1lon 1n the 
automated ca1e docket •Y•tmi when Beadqu.rtera informational 
copy i• received •t OECM'• Corre•pondence Control Unit. 

l>epat'tment of Juatlce Re1pon1ibilitie1 
.. 

DQJ 1harH oar duire to h&ndle th•e caau u 9Kpedl
tioualy •• po11ible. 'to that ed, DO.J baa agreed tbat, 
within thirty daya of receipt of the package in the Land ad 
Natural l•ourcea l>lvialon at DOJ Beadquarten, it will 
determine whether Headquarter• 1>0J or the U.S. Attom.,. 
will have the lead litigation Teapon1ibiliti• on a epeciflc 
ca1e. DOJ will notify the Regional office• directly of it• 
determination ln thta regard, with a copy to the appropriate 
OECM divi•ion. Although USA office• will have lead re•pon-
1ibilitle1 in many ca1ea, the Land and Natural ll•ourc• 
Dlvi1 ion will continue to have overa ight and •anagmmt 
reaponaibility for all cu~. All complaiDtl and coa1•t 
decrees will continue to riuire the approval of tb• 
A11iatant Attorney General or the division before the caae 
can be filed or aettled. 

DOJ bu reaffimed the time frame of the Mmorandum 
of Understanding, dated June 15, 1977, for the filing of 
ca1e1 within 60 daya after receipt of the referral package, 
where po••ible. Where it 1a not poaalble. l>OJ will advi1e 
the leg ion and Beadquarten of any rea1on1 for delay• 1n 
filing of tba cue. However. when J>OJ deteminu that 
the USA 1bould have the lead reapon1 ibil itiea in a ca1e. l>QJ 
will fonrard the ca•e to the USA within thirty day• of 
Tef enal to the atmt feuible. 

DOJ can requut additional infomation from a Region 
on a ca•• or return a ca1e to a Region for further develop
ment. In order to avola thue dalay1. referral packag• 
1hould be u complete a1 poaalble and the lleglona ahould 
vork clo1ely with J)QJ to develop referral packag•. 
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The J>eputy AdlliDistrator bas apreased concern tn the 
P•• t on the nmber of ca••• retu.med to the lleg ion• or 

. declined br EPA or DOJ. l uve aasured the Deputy Administrator 
that 1 •11 clo1 ely track the n111ber of casea decl. ined bJ 
DOJ or returned to the leg iona and th• reaaona for the 
declination or retut:n •• lndlcatlona of vbetber direct 
referral• are a feutble •ethod of haadltna EPA• a Judicial 
enforcmmt progr•. 

Beadgua?'tera OECM •esponsibllltt .. 

Although OECM vill not fomally concur on cases directly 
referred to DOJ, OECM vill atill review the1e pack.ales and 
may offer commmta to the legion• and J)()J. J)()J la ree to 
requeat EPA Headquarter• a11l1tance on caa•, aa ~ 
believes nece11ary. EPA Headquarter• ravi.., vill help to 
point out potential tsauea and pinpoint ar•• where future 
guidance ahould be developed. OECM will alao be available 
a1 a conaultant to both DOJ and the legion• on theae cuea. 
OECM vill be available to addrua pol1C, 1aauu •• tb., 
ar11e and, aa ruourcea penalt, •ay be able to a1aiat in . 
case developamt or negotiation of th••• caau. Any requ•t 
from a leglonal office for Hea4quartera legal aaaiatance 
ahould be 1n writing fre111 the legional Admin1atTatDT to 
11e, setting forth the reaaon1 for the r.queat and the type 
of ••• 1atance needed. 

OECM &lao aaintaina an ove-caigbt -ce1ponaibility for 
the1e caau. Therefo-ce, legional attomeya muat rif!tt 
the 1tatua of tbea-e. ca1e1 on a rffular. Saal• throua-u.e ..... 
of the automated caae doCket. 11 lii!onaatlon for the· caae 
requlrid 67 the caae doaiet ayatm auat appear in th• 
docket and be updated in accordance vith currmt guidance 
concerning the automated docket •J•t•. 

S.ettlmenta in Ca1ea Subject to Direct •ef~al 

I will continue to app~• and aecute all aettlmenta 
in mforcment caau, including tbo1e in caaea aubject to 
direct referral and aendmenta to conaent decree• in theae 
caau. Thi• 1• neceaaary to maure that AgenCJ policiea and 
enforc91mt actlvitle• a-ce being unifo111l7 and conalatentl.7 
applied nationwide. After the defendant• have algned the 
aettlmmt, the Regional Adminlat-cator abould foward a 
copy of the aettlemmt to •• (or •y dea f&nee) with a vritteo 
analyaia of the aettlmmt and a ~equeat that th• aettlmmt 
be aigned and referred for approval by the Aaaiatant Attomt 
Gen·eral for the Land and Ratural •uourcu 1>1v1a1on and for 
entry. The aettlment vill be reviewed by the appropriate 
OECM !Dforc•mt DlviaioD for c:ona utmCJ v1tb lav ad 
Agency policy. 
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· Within twenty-one day• from the date of rec:fft of the 

aettlement b7 the appropriate OECM divuton. I w either 
1ign the aettlment and trann~ it to DOJ with a requut 
that the aettlment be entft'ed. or trann1t a •morandua u 
the Regional Office aplaining facton which juatify po1t
pont111mt of referral of the package to DOJ. or retum d:ae 
packa~e to the Region for changea ne~uaa17 before the 
agreGent can be aigned. . 

Obviou.ly, we want to avoid the necessity of 
communicatin& changes 1D Agency 1ettlment po•ition• to 
defendanta, e1peclally after they have aigned a negotiated 
agrement. To av~id thi1, the Regional office 1hould 
coordinate with Bead.quarter• OECM and DOJ 1n developaent of 
•ettlment propoaala. A copy of all draft aettl•mt • 
agret111ent1 1hould be transmitted by the Regional Coun1e!. to 
the appropriate A11ociate Enforcement Coun1el for r..,i., 
before it 11 pre1ented to the defendant. Tbe Al•oclate 
Eriforcment Coun1eI will coordinate i-evlev of the •ettl•mt 
with the Headquarter• program office and rupoad to the 
Regional office, generally, within ten day1 of receipt of 
the draft. The Regional office 1hould rmain ill contact 
with the Headquarter• liai1on 1taff attoniey a1 negot1at1DD• 
progrea1. Failu-re to coordinate aettlment dweloiamt 
with app-roprlate Headquarter• office1 •ay re1ult 1n rejection 
of a propo1ed 1ettlment which ha1 been. approved by the 
defendant(•) and the leglonal office. 

I vill al10 coat·inue ~o concur ln and forward to llOJ 
all requeat1 for withdrawal of caaea after referral. In 
addition, I will rniew and concur in any delay in the filing 
or pro1ecution of a ca1e after referral. Thi• ia. app-roprl&te 
becauae ca1ea which are referred to l>OJ •hould be expeditioual7 
litigated to concluaion, unle•• a •ettl•ent or •c:ae other 
extraordinary event juatifie1 auapending court proceedings. 
The rwiew of rea1ona for withdrawal or delay of ca•• 
after apenditure of Aaency and DOJ resource• ia an important 
function of OECM overaight. ·Therefore, 1hould the Regional 
officu duire to requeat withdrawal or delay of a ca1e 
which ha1 been referred to DOJ, a •morandm •etting forth 
the rea1on• for 1uch a reque1t 1hould be forwarded to the 
appi:opriate OECM diviaion. vbere it will be rwiewed llDd 
appropriate action recommended to ••· 

III. CASES ROT SUBJECT TO DIRECT REFEUAL 

Thoae ca1e1 not •ubiect to direct referral will be 
£orwarded by the •eglona Admini•trator to the Office 
of Enforcmmt and Compliance Monitoring for review prior 
to referral U> DOJ. OECM baa ccamitted to a tvmty-one day 
tum-arolmd time for theae ca1u. The twenty-one day 
rwiew period atarta when the referral 1• received by the 
appropriate OECM divuin. 



Within thia twenty-one day period, OECM will decide 
whether to ref er the caae to DOJ (OECM then baa fourtem 
additional daya tD fomally re~er the c:aae), to ret1Sm the 
ca•e to the Region for further develop1mt, or ~ requMt 

. additional information frm the Region. 

Becauae of tbia •hort OECM review period, 11111pbaala 
abould be placed on d~~loping cmplete referral packag .. 
ao that delay occaaaioned by requeata for additional infor
mation frm the legion will be rare. OECM aay refer a ca•• 
to OOJ which law 1me infomation flt. 1f the referral 
can be aupplmented vitb a •inblm o t • and effort bJ 
infotmation available to the Regional office which can 
immediately be gathered and trannitted to DOJ. Bovwer, 
thi1 practice ia diacouraged. In tbe few in•tancu iD 
which a caae 11 referred to DOJ without all lnfomatioa 
attached, the lnfomation ahould, at a ainblm, be cmtrally 
organized in the Regional office and the litigation report 
ahould analyze the cmpleteneaa and aubatant1ve content of 
the infomation. 

A ref err al will be returned to the lleg ion, vi th a 
explanatory memoredum, lf aubatantial lnfom.tion or 
further development i• needed to complete the package. 
Therefore, the llegiona ahould work cloaely with OECM 
attorney• to be·certain referral package• contain all 
neceaaary infomation. 

IV. MEASURING THE EFFICACY.OF THE DIRECT REFERRAL AGllEEM£NT 

I will uae EPA'• caae docket 1y1tm, OECM' • quarte-rly 
Managanent Accountability report• and DOJ' • re1ponaea to 
the referral package• to -review the· auccu1 of the direct 
referral agreement. OECH will review the quality of tb• 
litigation report• accompanying directly referred ca1e1 and 
diacuaa the general quality of refenala froa each legional 
office at ca•e atatua •eet1D.g1 held periodically vitb l>OJ'• 
Environmental Enforcmeat SectiOD. 

If you have any queation1 concerning the procedure• 
aet out in thi• •morandum, plea1e contact lichard May•, 
Senior EDforctment Coun•el. at ns 382-41J7. 

Attachment 
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Honorable P. Benry Ba!>iebt. JI -~.:.. · .•: .. .._·.r._r ·~ 
Acting Assistant Attorney General ···:· .. ~ :; •. :.~~:-;-,.· 
J..and and btural baaurcu J)ift.9£m :·· ~-.;.'·;·.~· ~ -.. 

~- ''!· .. .. 
c ' .. 

'"" • .. -~ ... ~- ·-.. . .. -~! ---.. ' . v.s. l>epart.aent o.f .Justice .·. 
Washington. D.C. ZD~JO .- .-.;,i·-~-.. .. --_ • •• •• 

"· . . ... -:-_ ..... ·.: ... . . -~ ·=· .... .. . • . - ' -
··- . -. 

- • • :.c. • --~· ••. · . • : • .: =:.. .,·.-..--Dear Banta " . . . . . . . . ~~:...~~~. . . . . . r ;.: -: ~ ?:' 
&a a result of our -•ting on. Tburaday, September 1; ·11815 rr~ 

and th• subsequent diacuaalona of respective staffs, we are ln 
agreement that, subject to the condition• ••t forth below, tbe 
cl••••• of ca••• liated herein will be referred"directlf tram 
EPA'• ••;ional Offices to th• I.and and Matural aeaourcea Diviaion 
of ~· J>epartJaent of .1uatice in Waabington, D.C. 

Tb• teraa, condition• and procedures to be followed in 
implementing t.bi• agreement area · 

1. Th• Assistant Administrator for lnforceaent and Ca11pllance 
Monitoring will wal.,. for a period of one year the require .. nt 
of the Assistant Administrator'• prior concurrence for referral 
to the Depart.men~ of ~uatic• for th• following cl••••• of 
judicial enforce .. nt ca•••• 
CaJ CA••• nder Section ltlt (b) Df tb• Safe Drintin; water 

Act which 1nwolwe violations of th• National Jnteria 
Pri .. ry Drinking Water aegulationa, aucb as reporting Dr 
monitoring violat4ou, or aaaiaam cont.aminant violatiDMI . 

(b) The following caaea under the Clean Water Acta 
. . 

Ill ca••• Involving dlachargea without • perait 
~· Uduauial cliac:bargens 

. .: . :: .. 
(ii) all ~·· agaln.at.ainor industrial diachargera1 

... 
1111) . caau···1nvolvl.ng failure to monl~ or report lrl 

industrial diadlargera1 

· .. ~ 

. -.. 

-• 
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Ii•• referral• to collect atlpulateCS penaltlea Ira. 
tndustr~ala under consent decr .. a 1 

C•I zalerr.i. &o collect adaiDJ•t.r•tive a;ill pen•lt.i•• 
ander ••ct.ion 311(j1 of ~· aa.. . 

..... ~ ...... , 
Al~ ca••• aD&'ler ~e. ~eaa Air ~- eaeept tJaa follovlag1 

Cll ca.ea ia10lw1ag the •t••l induatz71 . . . 
Cll) ca••• involwing Don-ferrous ... 1tera1 ... . • 
(iii) 

C iv) 

•••• inwlring 8atlonal Zai••iona Standard• for 
Bazardoua Alr Po~lut.antas · .• 

•••• in9':>1vlng the poat-1112 enforcement policy. 
. . 

2. C•••• deacrlbed ln Section 1, abow, ahall be referred 
directly froa the Regional Administrator to th• Land and 
Matural aeaourcea Division of D0.1 iD t:.h• following .. nnera 

(a> Th• referral package aha11 M forwarded to th• Aas tat.ant 
Attorney General for Land and Natural aeaourcea, U.S. 
Deparu.ent of .lustic• CDO.JJ. •1th copies Of tbe package 
t..ing aiaultaneoualy forvardea to the1'.S. &ttorne~ 
(USA) for the appropriate judicial dlatriet ift which 
th• proposed case i• to be filed (aarked •advance copy-

· no action required at tbla ttme•), and the Aaalatant 
Administrator for Snforeeaent and Colllplianee Monitoring 
(OECM) at IPA Beadquartera. OECll ahall ba .. t.b• folloving 
functions •itb regard t.o aaid referral .. ctagea 

(1) 

Cll) 

OEOf •hall bave no reaponalbillty for review of 
auch referral packages. and th• referral •hall be 
effectiw as of th• date of ncaipt of th• package 
by DO.Jr bowever, OECll ahall ccm1ent to t.b• bglon 
upon any apparent •bortccmin;s or defect• wbicb 
l t •Y obaer.. in th• package. 1»03 ur, of course, 
continue to conault with OECM on aucb referral•. 
Otbervi••• OECM ahall be responsible only for 
routine overa1gbt of th• pro;r••• and aanage .. nt 
of th• ca•• conalatent with applicable present 
•Dd future guidance. ·oECM shall, however, retala 
f lnal authoritr to appro .. ••ttle .. au CID behalf 
of &PA for &h•••. ca•••• u in other ca•••· 

. . .~ . . 

fte Nf•rral package aball Ile JD &Jl• fomat and 
contain inf oraatlon provided by guidance wae•oranda 
as aay be promulgated from tiJD• to ti•• by OECM ~ 
eonaultation •ith D03 and aegional representatiWll 

. •. 
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DO.l ahall. •lthin JO dap from 1·eeeipt of ~. 
referral package, detenaine (1) whether ~be 1.anda 
~1rialon o! ~ v111 llaw leae reapons1~l1ity tetr 
~· cue1 or (2 > whether t.be DS& will !law lead 
~••ponalbllltr for ~· ca... · 

~. t •:;: • . • 

11hi1• It 18 •vr••d that to t:t.e extent feaalb1e. 
asea la llhidl the DSA will hft the lead w.W lie 
tranaaltted to the OSA for filing and han~ling 
within t.hia JO-day period. if DOJ determines tbat 
th• case re;uirea additional legal or faetual 
deftlopment at D03 prior to refenlng the .. ttft' 
to the USA, th• caae aay be returned to the 
Regional Off ice, or a.y be retained at th• Landa 
Division of DOJ for further developme~. including 
requesting additional lnfonaation from th• ae;ional 
Office. Jn any event. DOJ will notify th• a.;iDDAl 
Office, O!OI and the DIA of I.ta determination of 
tbe lea&t role within th• above-.. ntianed JD-d•y 
period. . 

llv) aegardle ... of whether ~ or tbe DSA la determined 
to baw lead Tesponaibl11ty for aanagement of 
the case, the procedures and ti•• li•itation• ••t 
forth in the MOU and 28 CFR 10.15 et aeq., ahall 
remain in effect and shall run concurrently with 
~· aanagement determinations •ade pursuant to 
t.bla agreeaeat. 

J. (a) All other ca••• not apecifically deseribed Sn paragr"aph 
1. abov.. •~ich the aeglonal Offices propose for judicial 
enforcement ahall f lrat be forwarded to OIOI and t.b• · 
appropriate Bead;uartera program office for re•i••· 
A copr of th• referral package ahall be forvarde4 al.ul
taneoualr by t.he ••;tonal Office to the J..anda Diviaion of 
DOJ and to t.b• DSA for the appropriate judicial diatrict, 
the USA'• cop{ J»ein; aarted •advance copy-no action re;uired 
at till• ttM. . ·. · 

.. . ' . 

(b) OICM shall r••l•v the referral package within tventy~• 
(21) calendar days of ~· date of receipt of ••id package 
fnm the .. ;tonal Ada1n1atrator anlS •hall. wit.bin •aid 
tl•• period, aake a determination of whether tb• case 
ahould be (a) fora.ally referred to DO.J. (~, returned tc 
th• •e;lona1 Administrator for an.r additional deftlop .. nt 
vhicb aar t. nquir•di or Cc) whether th• Regional 
Adminiatrator ahould be re;ueated to provide any addition.al 
aaterial or tafonution wbicb .. Y be required u aatisfr 
~e necessary and ••••ntlal legal and factual re;uirement.s
for that tZP9 of case. 

.. 
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any requeat for lftforaation. or ntun of tbe case 
&o t.he ••;ion ahall l>e traaaaitted by appropriate letter 
or •••orandum signed by th• AA for OEOI (or taer design"' 
within &.he aforementioned tventr-on• day period. Should 
OECN concur Jn &be proposed ref err al Qf t.b• CAa• to 1'0t:J • 
th• actual referral •hall be by letter from t.he u. for 
OEOI (or ber deaigneel aigned vltbla fourteen dara at 
the tenaJnatlon of t.h• af oreaentioned t.venty-one day 
review period. Copl•• of th• letter• referred t.o herei• 
ehall b4t aent to tb• Aaaiatant Attorney General for t.b• 
JAnda Dl•lalon of ~. : . . · · . · :..· ·. ·. . . •. ... . -~ . . .... 

'. Cd> upon receipt of the referral pactage by DO.J, th• 
procedures and time deadliaea aet 1anti in paragraph 
110. I of· th• llOU •h•ll appl~. . . -. 

Jn order to allow auff lclent tl•• prior to implementation of 
t.hla agreement to aate the U.S. Attomeya, the bgional• Offieea 
and our ataf fa aware of th••• provialona, it ia agreed that thi• 
agreement ahall becoae effective December 1, ltll. Court.ft•Y Prioe 
will distribute a •••orandu:a within £PA explaining thl• a;ree .. at 
and bow it will ~Jmpleaented.within tb• Agency. (You will receiw 
• copy., .•. : . ::. 

J belJevie that t.hla a;ree .. nt will eliminate ~h• necessity of 
f oraally amending the Memorandwa of Understanding between our 
respective agenci••• and will provide necessary experience t.o 
ascertain whether th••• procedure• will result in ai;nificant 
aavlngs of ti•• and resources. ·Jn that regard, J have asked 
Courtney to establish criteria for ••••uring the efficacy of thi• 
agreement during t.he one year trial period, and J aak tba~ ~ 
cooperate with her in providing such reaaonabl• and necessary 
information as •h• ••Y re;u••t of 7ou in ••king that determination. 
At th• end of th• Uial period-or at any ti• in th• interval
•• ••Y propose aucb adjuat.menta in tbe procedure• ••t fortb bereia 
•• •ay be appropriate ~ased on experience of all partl••· 

Jt la further understood tbat it i• the autual desire of t:.b• 
Agency and Do.J that caaea l>e referred to tb• USA for f lling aa 
eaped 1 tiousl~ as poasU.1•· '. · 

I appreciate your cooperation in arrlvln; at thi• agr••••nt. 
Jf thia •••ts with your approval, pl•••• sign th• encloaed copy 
in ~· •pace indicated below and zeturn t.b• COi)¥ to - for our 
filu. •-. · ., -... ,. . 

. • ."' T 

. -~:·~. 
•f"-

.• . . :• 

: . ·. ~ , 
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MEMO RANI.OM 

SUBJECT: Implementation of Direct ltef errala for Civil Cues 
. Beg inning l>ec~b~ 1 • _ 198:3 P~ 

FROM: Courtney M. Pricel·~~ fh' 
Assistant Administrator fo~ Enforcement 

and Compliance Monitoring 

ro: Regional Administrators, Be&iODI I - x 
Regional Counsels, Regions I - X 
Associate Enforcement Counaels 
OECM Office Directora 

I. BACKGROU>m 

On September 29, 1983, the Environmental Protection 
Agency (EPA) and the Land and Natural Resources ·Division of 
the Department_ of Justice (DOJ) entered into an agreement -
which, beginning on December 1. 1983, ·allows certain 
categories of ca5es to be referred directly to DOJ from EPA 
Regional offices ~ithout 111y prior concurrence. A copy of 
that agreement is attached to this 111emorandum. 

· This 111emorandum provides guidance to EPA Headquarters 
and Regional personnel regarding procedures to follow in 
implementing this direct referral agreement. Additional 
guidance will be issued as required. 

II. PROCEDURES FOR CASES SUBJECT TO DIRECT REFERRAL 

The attached agreBDent lists those categories of 
cases which can be referred directly by the Regional 
Administrator to DO.J. All other cases must continue to be 
reviewed by Headquarters OECM and will be ref erred by me to 
DOJ. Cases which contain counts which could be directly 
ref erred and counts which require Headquarters concurrence 
should be-rif erred to EPA Headquarters. If you are uncertain 
whether a particular case may be directly Teferred, you 
should contact the appropriate Associate Enforcement Coun1el 
for guidance. 

• 
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Many of the procedu't'es for direct Tefenal cases &Te 
adequately explained iti the Septe:nbeT 29th agTeement. 

·However, there are •ome point& I want to l!lllphasi~e. 

Referral packages ahould be addressed to Mr. ~. Henry 
Habicht. II, Ass f.stant At:torney General, Land and Natural 
Resources Divis ion, tJ.S • .Depart:mmit o£ .Tm~i.ce, laahingt.DD, 
D. C. 20530, Attention: Stephen J>. ltmnsey. The t1111e llmltatlon1 
set forth in the agreemer.t for Teview and initial disposition 
of the package will commence upon receipt of the package in 
the Land and Natural fteaou-ccea Division, end not •t t:he DDJ 
mailroom. Delivery of referral packages to the Land and 
Natural Resources Di~ision will be expedited by uae of 
express mail, which is not commingled with regular sail in 
DOJ 1

1 mail room. 

The contents of a TeferralJackage (either direct to 
DOJ er t:o EPA Headquarters) sho d contain three priaaTy 
divisions: (1) a cover letter; (2) the litigation report; 
(3) the documentary file supporting the litigation report. 

The cover letter should contain • summary -of the following 
elements: 

• (a) identif !cation of the proposed def e~dant( 1); · 

(b) the statutes and regulations which are the basis 
for the proposed action against the defendant(•); 

( c) a brief statement of the facts upon which the 
prop~sed action is based; 

{d) proposed relief to be sought against the defendant(•); 

( e) significant or precedential legal or factual iaauee; 

(f) contact• with the defendant(•). 1J1cluding any 
previous administrative enforcement actions taken; 

(g) lead Regional legal and technical personnel; 

(h) any ether aspect of the case which is significant and 
should be highlighted, including any extraordinary 
resource demands which the case may require. 

A referral to t>OJ or to BeadquaT"ters EPA is tantamount 
to a certification b{ the Region that it believes the case 
is sufficiently deve oped for the filing of a complaint, 
and that the Region is ready, willing and able to provide 
such legal and technical support as might be reasonably 
Tequired to pursue t:he case through litigation. 

/ 
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As provided in the Septanber 29, 1983, agreement, 

information copies of U1e referral package may be provided 
to the U.S. Attorney for the •ppropriate judicial district 
in which tbe proposed case may be filed. These infomaticm 
packages should be clearly labelled or stamped with the 
following words: "Advance Copy -- fio Action Required At 
This Time". Also, information copies should be aimultaneoualy 
~rovided to the appropriate OECH division at Beadquart•tw. 
It is important that the directly referred cases be tracked 
in our case docket 1ystan and Headquarters oversight initiated. 
Copies of the referral cover letter will be provided ~ 
O'ECM, 1 Office of Managment Operations for lnclustcm 1n the 
automated case docket system when Headquarters informational 
copy is received at OECM'a Correspondence Control Unit. 

Department of Justice Responsibilities 

DOJ shares our desire to handle these cases as •pedi
tiously as possible. To that end, DOJ baa agreed Ua.at, 
within thirty days of receipt of the package in the Land and 
Natural Resources Division at DOJ Headquarters, it will 
determine whether Headquarters DOJ or the U.S. Attorney 
will have the lead litigation Tesponsibilities cm a apecific 
case. DOJ will notify the Regional offices directly of its 
detennination in this regard, with a copy to the appropriate 
OECM division. Although USA offices will have lead respon
·sibilities in· many cases, the Land and Natural Resources 
Division will continue to have oversight and managanent 
responsibility for all cases. All complaints and conacit 
decrees will continue to require the approval of the 
Assistant Attorney General for the division before the case 
can be filed er aettled. 

DOJ has reaffirmed the time f·rame·· of· the Mmorandum · · 
of Understanding, dated June 15, 1977, for the filing of 
cases within 60 days after receipt of the referral package, 
where possible. Where it is not possible, DOJ will adviae 
the Region and Headquarters of any reasons for delays in 
filing of the case. Bowever, when DOJ detennines that 
the USA should have the lead responsibilities in a case, DOJ 
will forward the case to the USA within thirty days of 
Tef erral to the extent feasible. 

DOJ can request additional infonnation from a Region 
on a case or return a case to a Reg ion for further develop
ment. In order to avoid tbese delays, referral packages 
should be as complete as possible and the Regions should 
work closely with DOJ to develop referral packages. 
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The Deputy Administrator has expressed concern 1n ~e 
past on the number of cases returned to t:he Regions or 
declined by EPA or DOJ. I have assured the Deputy Administrator 
that I will closely t:r•ck the number of cases declined by · 
DOJ or returned to the Regions and the reasons for the 
declination or return as indications of whether direct 
referrals are a feasible method of handling EPA 's Judicial 
enforcement program. 

Headguarters OECM Responsibilities 

Although OECM will not fonzially concur on cases directly 
referred to DOJ, QECM will still review these package• and 
may offer comments to the Regions and DOJ. DOJ is free to 
request EPA Headquarters assistance on cases, as DOJ 
believes necessary. EPA Headquarters review will help to 
point out potential issues and pinpoint areas where future 
guidance should be developed. OECM will also be available 
as a consultant to both DOJ and the Regions on these ca•ea. 
OECM will be available to address policy issues as they 
arise and, as resources pennit, may be able to assist 1n 
case development or negotiation of these cases. Any requut 
from a Regional office for Headquarters legal a11i1tance 
should be in writing from the Regional AdministTatoT to 
me, setting for~h the reasons for the request and the type 
of assistance neeped. 

OECM also maintains an oversight responsibility for 
these cases. Therefore, Regional attorneys must rihort 
the status of these cases on a refular basis throug use 
of the automated case docket. Al information for the case 
required by the case doCket system must appear in the 
docket and be updated in accordance with current guidance 
concerning the automated docket· aystm •. 

Settlements in Cases Subject to Direct Referral 

I will continue to approve and execute all settlements 
in enforcenent cases, including those in cases subject ~o
direct referral and amendments to consent decrees in these 
cases. This is necessary to ensure that Agency policies and 
enforcment activities are being uniformly and consistently 
applied nationwide. After the defendants have signed the 
settleDent, the Regional Administrator should forward • 
copy of the settleDent to me (or my des ignee) with a written 
analysis of the aettlment and a Tequest that the settl1111ent 
be signed and referred for approval by the Assistant Attorney 
General for the Land and Natural Resources Division and for 
entry. The settlement will be reviewed by the appropriate 
OECM Enforce:Dent DivisioD for consistency with law and 
Agency pol icy. 



-5-

Within twenty-one days from the date of receipt of the 
•ettlment by the appropriate OECM diviaJ.on. l will eidier 
1 ign the settlement and transmit it to DOJ "itb a requeat 
that the settlment be entered. or transmit a 1Dmorandum to 
the Regional Office explaining factors which justify po1t
ponment of referral of the package to DOJ. or retum the 
packa~e to the Region for changes necessary before i:he 
agree::ient can be signed. 

Obviously, we want to avoid the necessity of 
commWlicating changes in Agency settlment po1ition1 ·i:o 
defendants, especially after they have 1igned a negotiated 
agrement. To avoid this, the Regional office 1hould 
coordinate with Headquarters OECM and DOJ in development of 
aettlment proposal•. A copy of all draft 1ettlment 
agrements should be transmitted by the Regional Col.m1el to 
the appropriate Associate Enforcment Counsel for review 
before it is presented to the defendant. The Aasoci.ate 
£nforcment Counsel will coordinate review of the 1ettl•mt 
with the Headquarters program office and respond to the 
Regional office, generally, within ten days of receipt of 
the draft. The Regional office should remain in contact 
with the Headquarters liaison staff attorney as ne.gotiativns 
progress. FailuTe to coordinate aettlBDent development 
with appTopriate Headquarters offices may result in rejection 
of a proposed fettlment which has been approved by the 
defendant(&) and tbe Regional office. · 

I will also continue .to concur in and forward to DOJ 
all requests for withdrawal of cases after referral. In 
addition, I will review and concur in any delay in the filing 
or prosecution of a case after referral •. This 11 appropTiate 
because cases which are referred to DOJ should be expeditlou.aly 
litigated to conclusion, unless a settlment OT acme other 
extraordinary event justifies suspending court proceedings. 
The review of reasons for withdrawal or delay of ca1e1 
after expenditure of Agency and DOJ resources is an important 
function of OECM oversight. ·Therefore, should the Regional 
off ices des ire to request withdrawal or delay of a case 
which has been referred to DOJ, a mmorandum setting forth 
the reasons for such a request should be forwarded to the 
appropriate OECM division, where it will be reviewed mnd 
appropriate action recommended to se. 

Ill. CASES NOT SUBJECT TO DIRECT REFERRAL 

Those cases not subject to direct referral will be 
.forwarded by the ~eg ional AdII:ioistrator to the Office 
of Enforce:Dent and Compliance Monitoring for review prior 
to referral to DOJ. OECM bas committed to a twenty-one day 
turD-around tiIDe for these cases. The t\wenty-one day 
review period starts when the referral is received by the 
appropriate OECM division. 

/ 
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Within this ~enty-one day period, DECH will decide 
whether to refer the case to DOJ (OECM then bas fourteen 
additional days to foT111ally re~er t~e case), to Teturn the 
case to the Region for further development, or ~o requut 
additional information from the Region. 

Because of this ~hort OECM Teview period, emphasis 
should be placed on d~eloping caaiplete referral ~ckag .. 
so that delay occassioned by requests for additional infor
mation from the Region will be rare. OECM may refer a case 
to DOJ which lacks some information fnllm if the referral 
can be supplemented with a 111in1mum o t e and effort by 
infotmation available to the Regional office which can 
immediately be gathered and transmitted to DOJ. However, 
this practice is discouraged. In the few instances in 
which a case is referred to DOJ without all info1:111ation 
attached, the information should, at a minimum, be centrally 
organized in the Regional off ice and the litigation report 
should analyze the completeness and substantive content of 
the infomation. 

A referral will be returned to the Region, with an 
explanatory 111E!Dorandum, if substantial info~ation or 
further development is needed to complete the package. 
Therefore, the Regions should work closely with DECH 
attorneys to be·certain referral packages contain all 
necessary information. · 

IV. MEASURING THE EFFICACY OF THE DIRECT REFERRAL AGREEME?-c,,-

I will.use EPA's case docket system, OECM's quaTterly 
ManagE!Ilent Accountability reports and DOJ's responses to 
the referral packages to Teview the success of the direct 
referral agreement •. OECM will review the.quality of the 
litigation reports accompanying directly referred cases and 
discuss the general quality of referrals from each Regional 
office at case status meetings held periodically with DOJ'• 
Environmental Enforcement Section. 

If you have any questions concerning the procedures 
set out in this memorandum, please contact Richard Mays, 
Senior Eoforcment Counsel. At FIS 382-4137. 

Attachment 
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As a result of our •eetln; ~Thursday, September 1;·111~ 
and the subsequent ~iscussions of respective staffs, we are in 
agreement that, subject to t.he conditions set forth below, ~e 
classes of cases listed herein will be referred"directly from 
EPA's Regional Of~ices to the Land and ~atural Resources »iviaion 
cf t.he I>epartment of .Justice Jn Washington, 1>.c. 

The terms, conditions and procedures to ~ folloved in 
implementing this agreeme.nt ares 

. . 

-c 

1. ~he Assistant Ad~inlstrator for Enforcement and Compliance 
Monitoring will waive for a period of one year the re;uirement 
of the Assistant Administrator's prior concurrence for referral 
to the Department. of Justice for the following classes of 
judicial enforcement caaesz 

(a) Cases under Section lCl4(J:>) cf t.he Safe J>rinkin; water· 
Act vbich involve violations of the National Interim 
Primary Drinking Water ae;ulations. aucb as reporting or 
aonitoring wiolat~ona, or aazimum ~nt.Aminant violaticma1 

(b) The folloving cases under the -Clean Water Aet1 

(i) 

(ii) 

1111) 

. 
cases Involving diacharges without a peralt 
t>y industrial dischargenr 

•· ... 
all cases against minor 

_ casu···involvlng falliire 
industrial dischargera1 

industrial dischargersr 

t.c aonito~ or report ~ 

• 



.·· (iv) 

-~-

referrals to collect. stipulated penalties frC11D 
industr~als under consent decrees; 

(v} zeferr~ t:..o ~Jett administrative s;ill penalties 
under Sect.ion 311 ( j) of tbe 00.1 

··' :;.....,.. •.••·• # 

(c) All caaes andier IJ)e Cl•an Air Act eaeept tile follovings . .. . . •. ~ 

... 

(i) cuu tn110l_v.1n~ t.be steel inl5ustz71 
.. 

(ii) caaes involving non-ferrous amelters1 
• 

I iii> cases involving llatlonal Zaiss ions Standards ~or 
BazarcSous Air Po'llut.antar · · .. 

Ii v) cases i:Jl·vol ving the post-1,82 enforcement policy. 

2. Cases described in Section 1, above, shall be referre~ 
directly fr~ t.he Regional Administrator to the Land and 
~atural Resources »ivision of OOJ in t.be following aanner1 

(a) The referral package ahall be forvarded to the Assist.ant 
Attorney General for Land and Natural Resources, D.S. 
Department of ~ustice (DOJ), with copies of t.he package 
being simultaneously forvardea to thelJ.S. Attorney 
(USA) for the appropriate ju~icial Gistrict in which 
the proposed case is to be filed (marked •advance copy-
no action required at t.his 'time•), and the Assis.tant 
Administr&tor for Enforcement and Compliance flonitoring 
(OECM) at EPA Headquarters. OECM shall bave t.he following 
functions with regard to aaid referral packages 

(i) OECM.shall have no responsibility for reviev of 
such referral packages, and the referr•l ahall be 
effective as of the date of .receipt of the package 
by DOJr however, OECM shall comment to t.he ae;ion 
upon any apparent shortcomings or defects which 
it aay observe in the package. 1)0.J aay, of course, 
continue to consult with OECM on auch referrala. 
Otherviae, OECM shall be responsible only for 
routine oversight of the progress and management 
of the case consistent with applicable present 
•nd future Quida.nce. DECM ahall, however, retain 
final authority t.o approve settlement.a on behalf 
of £PA for t.hese. cases, as in other cases. 

. ' 

( 11) The nf-erral package shall be in ~e fcnut ane 
contain information provided by guidance •emoranda 
a6 may be promulgated from time to time by OECM in 
consultation with DOJ and Regional representatives. 
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Ci11) 

(iv) 

·-»-
• 

l>03 ahal1. vlthin >~ days fnnn t·eceipt of t.he 
referral package, determine (1) whether the I.ands 
J>i •is ion cf 1'0:7 vill ha-..e ~ea~ ~esp1:ms1b11ity ~Gr 
the cue1 or (2 J whether t.be IJSA vill uve la.&s 
~esponalblllty for t.be ca••· · 

·] I ".{ • . • 

11hile It. S.. agree~ that t.o the extent feasible, 
asea in ..t>lch the DSA vill bave t.he lead vil.1 t. 
t.ransmitted to t.he DSA for filing an~ ban~llng 
vit.hin t.his JO-day period, if DOJ determines that 
t.he case re;uires additional·legal or factu.al 
development •t ll03 prior to referT11'D the .. t'tft' 
to the DSA, the case may be returned to the 
Regional Off ice, or aay be retained at the Lands 
Division of POJ for further development, including 
requesting additional information from the •e;lonal 
Dff ice. Jn any event, DOJ vill notify the Regional 
Office, OEO! and the OSA of its determination of 
t.he lead role within t.he at>ove-aentioned JD-day 
period. 

Regardless of whether DOJ or t.he DSA is deter11lined 
to have lead Tesponsibility for.aanageaent of 
the case, the procedures and time limitations aet 

.forth in the MOU and 28 CFR 10.65 et aeq., shall 
remain in effect and sh.all run c.oncurrently with· 
the aanagement determinations made purauant·to 
this agreement.. 

, 3. (a) All other cases not specifically described in paragraph 
1, above, v~ieh the Regional Offices propose for judicial 
enforcement ahall first be forwarded to OtCM and ~· 
appropriate Beadquarters program off'ice for review• 
A copy of the referral paeka;e shall be f orwareed ai•ul
taneously by t.he Regional Office to the Lands Division of 
l>OJ and t.o t.he DSA for the appropriate judicial district. 
t.he DSA's copy being a.arted •advance copy-no ectton re;ui&9d 
at t.hi• tt.ae.• . · · 

' ~ 

(b) OECM shall review the referral package vithin twenty-one 
(21) calendar days of the date of receipt of said package 
from the Regional Administrator ant! aha11, v1t.hin said 
time period, sake a determination of vhether t.be ca•e 
should be (a) formally referred to DOJ, (b) returned to 
t.he ~egional Administrator for any additional development 
which say t>e required; er (c) whether the Regional 
Ad~inistrator should be requested to provide any additional 
aaterial or information which aay be required to satisff 
the necessary and essential legal and factual re;uirements
for t.hat type of ca••· 
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tel Any request tor iTlfonution. or Teturn of the case 

to the aegion •hall be tr•nsmitted by appropriate letter 
or •eniorand&m •i;ne&5 by the AA for OECM (or ber designeel 
within the aforementioned twenty-one day period. Should 
DECH concur in the propoaed referral cf t..be caae to J)Q.1 • 
the actual referral ahall be by letter from the AA fDr 
OEOf (or Iler deaigneeJ signed vitbln fourteen daya of 
the tenmJnation of the. af orementloned twenty-one day 
review perioG. Copies of the letters referred to !lent• 
shall b~ aent to the Asaist.ant Attorney General for t.be 
Lands »l•lsion of llO:J. ·. ·. . .. . ··. . 

(d > · ·opon receipt of the referral package by J>OJ, tile 
procedures and tilDe deadlines aet ~ort.b in paragraph 
~o. I of the llOtJ •h~ll apply. 

Jn order to allow auff icient ti•e prior to implementation of · 
this agreement to aa\e the o.s. Attorneys, the 1\egional Offices 
and our staffs aware of these proviaions, it is agreed that thi• 
agreement shall become effective December 1, l9Sl. Courtney Price 
will distribute a memorandum within EPA explaining t.his agreement 
and how it will ~_Jmplemented within the Agency. (You will recei .. 
a copy. J . · . ·· 

~.· . 

J believe that t.his agreement will eliminate ~he necessity Df 
formally amending the "emorandum of Understandin; between our 
respective agencies, and will provide necessary experience to 
ascertain whether these procedures will result in significant 
savings of time and resources. ·in that regard, l have asked 
Courtney -to establish criteria for measuring the efficacy of this 
agreement during the one year trial period, and 2 ask t.hat ~u 
cooperate with her in providing such reasonable and necessary 
information as she may request of you in making that determination. 
At the end of the trial period--or at any time in the interval-
we may propose such adjust.ments in the procedures aet forth ~erein 
as may be appropriate based on experience of all partlea. 

It is further understood that it is the mutual desire Df the 
Agency and DOJ t.hat cases J>e referred to the DSA for f ilin; as 
expeditiously a1 possible.'. 

1 appreciate your cooperation in arriving at this agreement. 
If this meets with your approval, please sign the enclosed copy 
in t.he space indica~ below and zelurn t.he co~y tc ae for our 
files. _ ., ·,=--

.... -
Sincerely )'DUra, ... .;. 

~A'.~ 

F. fienry ~icht, %1 
Acting Ass stant Attorney General 
Land and ~atural Jlesources Division 
tJ. s. t>epart.ment .of Justice 

AlviTl L. ~ 
J>ep1.1t)' Administrator 
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UNITED STATES ENVIRONMENTAL PROTECTION AGE~Cl RE. j-) 

WASHINGTON, D.C. lCM60 

NOV \ 2 l9ST 

OFFICE OF £' fORlf \If' 1 
A"'D C'O'l.tPl"'rt 

MO~•dTOR"t. 

KEMOBANDVM 

SUBJECT: 

FROM: 

TO: 

DOJ Procedures for Returninq Certain Untiled Cases to 
EPA for FUrther Prooe;zsi q 

Jonathan z. Cannon II '<-' /Jpff;.._ 
Deputy Aaaistant A min t ~~lor Civil Enforcement 

Deputy' Reqional A inistr tors, Reqions I - X 
Reqional Counsels, Reqio a I - X 

The Department of Justice (DOJ), Environmental Enforcement 
Section, is institutin9 new procedures to clear its enforcement 
docket of EPA cases that remain untiled at OOJ for more than 
sixty days attar referral (or beyond any additional period 
covered by a hold letter) while the reqion is neqotiatinq a 
consent decree or compilinq additional information to support 
filinq. For record keeping purposes, rather than declining these 
referrals, DOJ will return these cases to the reqion for "further 
Aqency procesainq" but will retain all files on these cases and 
continue to work with EPA towards .. ·r_esolvinq ·them.·· 

The return of the•• cases will be made by a letter from th• 
Chief of th• Environmental Enforcement Section or the Environ
mental Defen•• Section, as warranted. Thia letter will be 
addressed to or copy the Deputy Assistant Administrator for Civil 
Enforc .. ent, the appropriate Associate Enforcement Counsel, and 
the Reqional Counael~ Cases returned to the reqion for further 
Agency pzocaa•inq will be identified in EPA'• enforcement computer 
docket •• •returned to reqion.• OECM Compliance and Evaluation 
Branch Chief Ranell• Rae will insure appropriate treatment ot 
these ca••• under SPMS. 

Cases returned to the reqion llnder these circumstances would 
be reactivated by Justice if the reqion (1) provides the requested 
additional information necessary for filinq; (2) forwards a aiqned 
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consent decree for processing by OECM and DOJl; (3) notifies OEC~ 
and DOJ that the proqress of the neqotiations no lonqer justifies 
further delay in· the filinq of the complaint and requests that a 
complaint be tiled; or (4) EPA resolves an internal policy 
conflict affecting the filing. The Aqency would not have to 
prepare a new referral packaqe or litiqation report.2 In cases in 
which a f ilinq ia requested because negotiations have been 
unproductive and there is no consent decree, concurrence by OECM 
is not required to reactivate the case. However, written notice 
of the reqion'• request to reactivate should be qiven to OECM to 
insure proper tracking. 

cc: David Buente 
Marqaret Strand 
Associate Enforcement Counsels 
Headquarters Proqram Off ice Enforcement Division Directors 
Renelle Rae, OCAPO 

1 'l'!le Region should keep the DOJ and OECM attorney• 1nto1""9•d 
of the proqresa of negotiations and obtain the approval of DOJ and 
OECM before a written consent decree is transmitted to th• 
defendant. 

2 If new violations had occurred or were discovered dur1nq 
the period of neqotiations, the Reqion would need to provide OOJ 
with adequate evidence of such violations. 
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KEMORANPUK 

SUBJECT: 

FROM: 

TO: 

UHrTED ST ATES EHVlRONMEHTAL PAOTIC'T10N AGENCY 
WASHINGTON, O.C. 204eo 

NOV \ 6 193J 

"Hold Action• Re~ 

James M. s~ ~ 
Asaistant A~istrator 

Reqional Coun••l• 
' . 

At th• Reqional Coun••l• •••tinq in Seattle, ve diacu•••d 
the probl .. of ca••• whoa• tilinq waa bainq delayed by informal 
staft•level "hold action• requeata. To deal with thi• probl .. , 
and atr•n9th•n our manaqement of thia proceaa, Ed Reich ••nt to 
you on Auqu•t 27 a draft of th• nev procedure• tor aueh requeats. 
Baaed on y~ur poaitive commenta, and th• •upport of the 
Department of Juatice (•••attached), I aa adoptinq th••• 
procedure• •ftective imaediately. 

Pl•••• aaaure that all Reqional Counsel Staff.are aware ot, 
and comply vith, th••• procedur••· 

Attacbllent 

cc: Edward E. Reich 
Scott FUlton 
Asaooi&t• Enforcement Coun••l• 

. r, , 



Procedures tor "Hold Action" Bequests 

l. "Hold action" requeata (raque•t• to delay tilinq of a 
complaint) are generally diatavorad. When EPA 
raters a case to th• Cepartmant ot Justice, it should 
be with th• intent to qet it tiled a• quickly aa 
possible, and t;.h• caa• should b• fully prepared tor 
tilinq. The C.partment seek• to tile a complaint 
within 60 daya ot receipt of a referral. 

2. Use of prereterral neqotiation.procedur•• in casea 
where pre-f ilinq neqotiation• are de•irad should reduce 
~he need tor "hold action" requests. 

J. The tollowinq procedure• ar• adopted to better manaq• 
the "hold actio.n" requeat proc•••· 

A. Authority to requeat -·a hold on a referred 
civil ca•• for up to sixty daya i• heraay 
deleqatad to the Reqional Counsel•· Thia 

· authority i• non-deleqabla, but aay b• 
exerci•ad by an Actinq Raqional Counsel. 
Thia deleqat•d authority i• li•itad to 
circumatanc•• in which additional till• i• 
needed either: (1) to pursu• pre•filinq 
settlement neqotiationa (where aettl .. ant 
·is vial:tl•)1 (2) to allow for the addition 
ot oth•r count• or d•tendant• or (3) wh•r• 
litiqation practicalitiea, recognized by 
both the Reqiona and DOJ, militate in 
tavor ot a brief tilinq delay.. Th• Reqional 
Counaal can raquaat more than one short hold 
it neceaaary but the cwaulativa ti .. ot all 
such hold• for any eaae ia strictly limited 
to sixty daya. 

B. Any hold beyond 60 daya, individually or 
CUJ1Ulatively, can be requeatad only by th• 
AA tor Enforcement. Th• Reqional Counaal 
would initiate this raqueat, where 
appropriate, by preparinq a letter to the 
Asaiatant Attorney General, Environment and 
Natural Raaourcea Diviaion for the aiqnature 
of th• Aaaiatant Administrator tor · 
Enforcement and sendinq this latter and an 
appropriate transmittal mamorandua to th• AA. 
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Introduction 

This document, Policy on Civil Penalties, establishes a 
single set of goals for penalty assessment in EPA administrative 
and judicial enforcement actions. These goals - deterrence, 
fair and equitable treatment of the regulated community, and 
swift resolution of environmental problems - are presented here 
in general terms. An outline of the general process for the 
assessment of penalties is contained in Attachment A. 

A companion document, A Framework for Statute-Specific 
Approaches to Penalty Assessments, will also be issued today. 
This document provides guidance to the user of the policy on 
how to write penalty assessment guidance specific to the user's 
particular program. The first part of the Framework provides 
general guidance on developing program-specific guidance; the 
second part contains a detailed appendix which explains the basis 
for that guidance. Thus, the user need only refer to the appendix 
when he wants an explanation of the guidance in the first part of 
the Framework. 

In order to achieve the above Agency policy goals, all 
administratively imposed penalties and settlements of civil 
penalty actions should, where possible, be consistent with the 
guidance contained in the Framework document~ Deviations from 
the Framework's methodology, where merited, are authorized as 
long as the reasons for the deviations are documented. Documen
tation for deviations from the Framework in program-specific 
guidance should be located in that guidance. Documentation for 
deviations from the program-specific .guidance in calculating 
individual penalties should be contained in both the case files 
and in any memoranda that accompany the settlements. 

The Agency will make every effort to urge administrative 
law judges to impose penalties consistent with this policy and 
any medium-specific implementing guidance. For cases that go 
to court, the Agency will request the statutory maximum penalty 
in the filed complaint. And, as proceedings warrant, EPA will 
continue to pursue a penalty no less than that supported by the 
applicable program policy. Of course, all penalties must be consis
tent with applicable statutory provisions, based upon the number 
and duration of the violations at issue. 

Applicability 

This policy statement does not attempt to address the 
specific mechanisms for achieving the goals set out for penalty 
assessment. Nor does it prescribe a negotiation strategy to 
achieve the penalty target figures. Similarly, it does not 
address differences between statutes or between priorities of 
different programs. Accordingly, it cannot be used, by itself, 
as a basis for determining an appropriate penalty in a specific 
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action. Each EPA program off ice, in a joint effort with the 
Office of Enforcement and Compliance Monitoring, will revise 
existing policies, or write new policies as needed. These 
policies will guide the assessment of penalties under each 
statute in a manner consistent with this document and, to the 
extent reasonable, the accompanying Framework. 

Until new program-specific policies are issued, the 
current penalty policies will remain in effect. Once new 
program-specific policies are issued, the Agency should 
calculate penalties as follows: 

0 

0 

For cases that are substantially settled, 
apply the old policy. 

For cases that will require further sub
stantial negotiation, apply the new policy 
if that will not be too disruptive. 

Because of the unique issues associated with civil penal
ties in certain types of cases, this policy does not apply to 
the following areas: 

0 

0 

0 

CERCLA §107. This is an area in which 
Congress has directed a particular kind 
of response explicitly oriented toward 
recovering the cost of Government cleanup 
activity and natural resource damage. 

Clean Water Act §3ll(f) and (g). This also 
is cost recovery in nature. As in CERCLA 
§107 actions, the penalty assessment 
approach is inappropriate. 

Clean Air Act §120. Congress has set out in 
considerable detail the level of recovery 
under this section. It has been implemented 
with regulations which, as required by law, 
prescribe a non-exclusive remedy which 
focuses on recovery of the economic benefit 
of noncompliance. It should be noted, how
ever, that this general penalty policy builds 
upon, and is consistent with the approach 
Congress took in that section. 

Much of the rationale supporting this policy generally 
applies to non-profit institutions, including government entities. 
In applying this policy to such entities, EPA must exercise judg
ment case-by-case in deciding, for example, how to apply the 
economic benefit and ability to pay sanctions, if at all. Further 
guidance on the issue of seeking penalties against non-prof it 
entities will be forthcoming. 
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Deterrence 

The first goal of penalty assessment is to deter people from 
violating the law. Specifically, the penalty should persuade the 
violator to take precautions against falling into noncompliance 
again (specific deterrence) and dissuade others from violating the 
law (general deterrence). Successful deterrence is important 
because it provides the best protection for the environment. In 
addition, it reduces the resources necessary to administer the 
laws by addressing noncompliance before it occurs. 

If a penalty is to achieve deterrence, both the violator and 
the general public must be convinced that the penalty places the 
violator in a worse position than those who have complied in a 
timely fashion. Neither the violator nor the general public 
is likely to believe this if the violator is able to retain an 
overall advantage from noncompliance. Moreover, allowing a 
violator to benefit from noncompliance punishes those who have 
complied by placing them at a competitive disadvantage. This 
creates a disincentive for compliance. For these reasons, it 
is Agency policy that penalties generally should, at a minimum, 
remove any significant economic benefits resulting from failure 
to comply with the law. This amount will be referred to as the 
"benefit component" of the penalty. 

Where the penalty fails to remove the significant economic 
benefit, as defined by the program-specific guidance, the case 
development team must explain in the case file why it fails to do 
so. The case development team must then include this explanation 
in the memorandum accompanying each settlement for the signature 
of the Assistant Administrator of Enforcement and Compliance 
Monitoring, or the appropriate Regional official. 

The removal of the economic benefit of noncompliance only 
places the violator in the same position as he would have been if 
compliance had been achieved on time. Both deterrence and funda
mental fairness require that the penalty include an additional 
amount to ensure that the violator is economically worse off than 
if it had obeyed the law. This additional amount should reflect 
the seriousness of the violation. In doing so, the penalty will 
be perceived as fair. In addition the penalty's size will tend 
to deter other potential violators. 

In some classes of cases, the normal gravity calculation may 
be insufficient to effect general deterrence. This could happen 
if, for example, there was extensive noncompliance with certain 
regulatory programs in specific areas of the United States. This 
would demonstrate that the normal penalty assessments had not been 
achieving general deterrence. In such cases, the case development 
team should consider increasing the gravity component sufficient to 
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achieve general deterrence. These extra assessments should 
balance the other goals of this policy, particularly equitable 
treatment of the regulated community. 

This approach is consistent with the civil penalty 
provisions in the environmental laws. Almost all of them 
require consideration of the seriousness of the violation. 
This additional amount which reflects the seriousness of the 
violation is referred to as the "gravity component". The 
combination of the benefit and gravity components yields the 
"preliminary deterrence figure." 

As explained later in this policy, the case development 
team will adjust this figure as appropriate. Nevertheless, EPA 
typically should seek to recover, at a minimum, a penalty which 
includes the benefit component plus some non-trivial gravity 
component. This is important because otherwise, regulated 
parties would have a general economic incentive to delay 
compliance until the Agency commenced an enforcement action. 
Once the Agency brought the action, the violator could then 
settle for a penalty less than their economic benefit of 
noncompliance. This incentive would directly undermine the 
goal of deterrence. 

Fair and Equitable Treatment of the Regulated Community 

The second goal of penalty assessment is the fair and 
equitable treatment of the regulated community. Fair and 
equitable treatment requires that the Agency's penalties must 
display both consistency and flexibility. The consistent 
application of a penalty policy is important because otherwise 
the resulting penalties might be seen as being arbitrarily 
assessed. Thus violators would be more inclined to litigate 
over those penalties. This would consume Agency resources and 
make swift resolution of environmental problems less likely. 

But any system for calculating penalties must have enough 
flexibility to make adjustments to reflect legitimate differences 
between similar violations. Otherwise the policy might be 
viewed as unfair. Again, the result would be to undermine 
the goals of the Agency to achieve swift and equitable resolu
tions of environmental problems. 

Methods for quantifying the benefit and gravity components 
are explained in the Framework guidance. These methods signif i
cantly further the goal of equitable treatment of violators. 
To begin with, the benefit component promotes equity by re
moving the unfair economic advantage which a violator may have 
gained over complying parties. Furthermore, because the benefit 
and gravity components are generated systematically, they 
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will exhibit relative consistency from case to case. Because 
the methodologies account for a wide range of relevant factors, 
the penalties generated will be responsive to legitimate 
differences between cases. 

However, not all the possibly relevant differences between 
cases are accounted for in generating the preliminary deterrence 
amount. Accordingly, all preliminary deterrence amounts should 
be increased or mitigated for the following factors to account 
for differences between cases: 

0 

0 

0 

0 

0 

Degree of willfulness and/or negligence 

History of noncompliance. 

Ability to pay. 

Degree of cooperation/noncooperation. 

Other unique factors specific to the 
violator or the case. 

Mitigation based on these factors is appropriate to the extent 
the violator clearly demonstrates that it is entitled to miti
gation. 

The preliminary deterrence amount adjusted prior to the 
start of settlement negotiations yields the "initial penalty 
target figure". In administrative actions, this figure 
generally is the penalty assessed in the complaint. In judicial 
actions, EPA will use this figure as the first settlement goal. 
This settlement goal is an internal target and should not be 
revealed to the violator unless the case development team feels 
that it is appropriate. The initial penalty target may be 
further adjusted as negotiations proceed and additional 
information becomes available or as the original information is 
reassessed. 

Swift Resolution of Environmental Problems 

The third goal of penalty assessment is swift resolution 
of environmental problems. The Agency's primary mission is to 
protect the environment. As long as an environmental violation 
continues, precious natural resources, and possibly public 
health, are at risk. For this reason, swift correction of 
identified environmental problems must be an important goal of 
any enforcement action. In addition, swift compliance conserves 
Agency personnel and resources. 
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The Agency will pursue two basic approaches to promoting 
quick settlements which include swift resolution of environmental 
problems without undermining deterrence. Those two approaches 
are as follows: 

1. Provide incentives to settle and institute prompt 
remedial action. 

EPA policy will be to provide specific incentives to settle, 
including the following: 

0 

0 

The Agency will consider reducing the 
gravity component of the penalty for 
settlements in which the violator already 
has instituted expeditious remedies to 
the identified violations prior to the 
commencement of litigation.I/ This would 
be considered in the adjustment factor 
called degree of cooperation/noncoopera
tion discussed above. 

The Agency will consider accepting additional 
environmental cleanup, and mitigating the 
penalty figures accordingly. But normally, 
the Agency will only accept this arrangement 
if agreed to in pre-litigation settlement. 

Other incentives can be used, as long as they do not result in 
allowing the violator to retain a significant economic benefit. 

2. Provide disincentives to delaying compliance. 

The preliminary deterrence amount is based in part upon 
the expected duration of the violation. If that projected period 
of time is extended during the course of ~ettlement negotiations 
due to the defendant's actions, the case development team should 
adjust that figure upward. The case development team should 
consider making this fact known to the violator early in the negoti
ation process. This will provide a strong disincentive to delay 
compliance. 

1/ For the purposes of this document, litigation is deemed to 
begin: 

0 for administrative actions - when the 
respondent files a response to an adminis
trative complaint or when the time to 
file expires or 

0 for judicial actions - when an Assistant 
United States Attorney files a com
plaint in court. 
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Intent of Policy and Information Requests for Penalty Calculations 

The policies and procedures set out in this document and in 
the Framework for Statute-Specific Approaches to Penalty Assessment 
are intended solely for the guidance of government personnel. 
They are not intended and cannot be relied upon to create any 
rights, substantive or procedural, enforceable by any party in 
litigation with the United States. The Agency reserves the right 
to act at variance with these policies and procedures and to change 
them at any time without public notice. In addition, any penalty 
calculations under this policy made in anticipation of litigation 
are exempt from disclosure under the Freedom of Information Act. 
Nevertheless as a matter of public interest, the Agency may 
elect to release this information in some cases. 

Attachment 

~o}--1~ 
Courtney M. Price 

Assistant Administrator for 
Enforcement and Compliance Monitoring 
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ATTACHMENT A 

Outline of Civil Penalty Assessment 

I. Calculate Preliminary Deterrence Amount 

A. Economic benefit component and 

B. Gravity component 

(This yields the preliminary deterrence amount.) 

II. Apply Adjustment Factors 

A. Degree of cooperation/noncooperation (indicated through 
pre-settlement action.) 

B. Degree of willfulness and/or negligence. 

C. History of noncompliance. 

D. Ability to pay (optional at this stage.) 

E. Other unique factors (including strength of case, 
competing public policy concerns.) 

(This yields the initial penalty target figure.) 

III. Adjus~ments to Initial Penalty Target Figure After 
Negotiations Have Begun 

A. Ability to pay (to the extent not considered in 
calculating initial penalty target.) 

B. Reassess adjustments used in calculating initial 
penalty target. (Agency may want to reexamine 
evidence used as a basis for the penalty in the 
light of new information.) 

c. Reassess preliminary deterrence amount to reflect 
continued periods of noncompliance not reflected 
in the original calculation. 

D. Alternative payments agreed upon prior to the 
commencement of litigation. 

(This yields the adjusted penalty target figure.) 
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Introduction 

This document, A Framework for Statute-Specific Approaches 
to Penalty Assessment, provides guidance to the user of the 
Policy on Civil Penalties on how to develop a medium-specific 
penalty policy. Such policies will apply to administratively 
imposed penalties and settlements of both administrative and 
judicial penalty actions. 

In the Policy on Civil Penalties, the Environmental 
Protection Agency establishes a single set of goals for penalty 
assessment. Those goals - deterrence, fair and equitable 
treatment of the regulated community, and swift resolution of 
environmental problems - will be substantially impaired unless 
they are pursued in a consistent fashion. Even different 
terminology could cause confusion that would detract from the 
achievement of these goals. At the same time, too much rigidity 
will stifle negotiation and make settlement impossible. 

The purpose of this document is to promote the goals of 
the Policy on Civil Penalties by providing a framework for 
medium-specific penalty policies. The Framework is detailed 
enough to allow individual programs to develop policies that 
will consistently further the Agency's goals and be easy to 
administer. In addition, it is general enough to allow each 
program to tailor the policy to the relevant statutory provi
sions and the particular priorities of each program. 

While this document contains detailed guidance, it is not 
cast in absolute terms. Nevertheless, the policy does not 
encourage deviation from this guidance in either the development 
of medium~specif ic policies or in developing actual penalty 
figures. Where there are deviations in developing medium
specif ic policies, the reasons for those changes must be 
recorded in the actual policy. Where there are deviations from 
medium-specific policies in calculating a penalty figure, the 
case development team must detail the reasons for those changes 
in the case file. In addition, the rationale behind the deviations 
must be incorporated in the memorandum accompanying the settlement 
package to Headquarters or the appropriate Regional official. 

This document is divided into two sections. The first one 
gives brief instructions to the user on how to write a medium
specif ic policy. The second section is an appendix that gives 
detailed guidance on implementing each section of the instruc
tions and explains how the instructions are intended to further 
the goals of the policy. 
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Writing a Program Specific Policy 

Summarized below are those elements that should be present 
in a program-specific penalty policy. For a detailed discus
sion of each of these ideas, the corresponding portions of the 
appendix should be consulted. 

I. Developing a Penalty Figure 

The development of a penalty figure is a two step process. 
First the case development team must calculate a preliminary 
deterrence figure. This figure is composed of the economic 
benefit component (where applicable) and the gravity component. 
The second step is to adjust the preliminary deterrence figure 
through a number of factors. The resulting penalty figure is 
the initial penalty target figure. In judicial actions, the 
initial penalty target figure is the penalty amount which the 
government normally sets as a goal at the outset of settlement 
negotiations. It is essentially an internal settlement goal and 
should not be revealed to the violator unless the case development 
team feels it is appropriate. In administrative actions, this 
figure generally is the penalty assessed in the complaint. 
While in judicial actions, the government's complaint will request 
the maximum penalty authorized by law. 

This initial penalty target figure may be further adjusted 
in the course of negotiations. Each policy should ensure that 
the penalty assessed or requested is within any applicable 
statutory constraints, based upon the number and duration of 
violations at issue. 

II. Calculating a Preliminary Deterrence Amount 

Each program-specific policy must contain a section on 
calculating the preliminary deterrence figure. That section 
should contain materials on each of the following areas: 

0 Benefit Component. 
explain: 

This section should 

a. the relevent measure of economic benefit 
for various types of violations, 

b. the information needed, 
c. where to get assistance in computing 

this figure and 
d. how to use available computer systems 

to compare a case with similar previous 
violations. 
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Gravity Component. This section should first 
rank different types of violations according 
to the seriousness of the act. In creating 
that ranking, the following factors should be 
considered: 

a. actual or possible harm, 
b. importance to the regulatory 

scheme and 
c. availability of data from other 

sources. 

In evaluating actual or possible harm, your scheme should 
consider the following facts: 

0 

0 

0 

0 

0 

amount of pollutant, 
toxicity of pollutant, 
sensitivity of the environment, 
length of time of a violation and 
size of the violator. 

The policy then should assign appropriate dollar amounts 
or ranges of amounts to the different ranked violations to 
constitute the "gravity component". This amount, added to the 
amount reflecting economic benefit, constitutes the preliminary 
deterrence figure. 

III. Adjusting the Preliminary Deterrence Amount to Derive the 
Initial Penalty Target Figure (Prenegotiation Adjustment) 

Each program-specific penalty policy should give detailed 
guidance on applying the appropriate adjustments to the pre
liminary deterrence figure. This is to ensure that penalties also 
further Agency goals besides deterrence (i.e. equity and swift 
correction of environmental problems}. Those guidelines should 
be consistent with the approach described in the appendix. The 
factors may be separated according to whether they can be con
sidered before or after negotiation has begun or both. 

Adjustments (increases or decreases, as appropriate} that 
can be made to the preliminary deterrence penalty to develop an 
initial penaly target to use at the outset of negotiation include: 

0 

0 

0 

Degree of willfulness and/or negligence 

Cooperation/noncooperation through pre
settlement action. 

History of noncompliance. 
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Ability to pay. 

Other unique factors (including strength of 
case, competing public policy considerations). 

The policy may permit consideration of the violator's ability 
to pay as an adjustment factor before negotiations begin. It 
may also postpone consideration of that factor until after negoti
ations have begun. This would allow the violator to produce 
evidence substantiating its inability to pay. 

The policy should prescribe appropriate amounts, or ranges 
of amounts, by which the preliminary deterrence penalty should 
be adjusted. Adjustments will depend on the extent to which 
certain factors are pertinent. In order to preserve the penalty's 
deterrent effect, the policy should also ensure that, except for 
the specific exceptions described in this document, the adjusted 
penalty will: 1) always remove any significant economic benefit 
of noncompliance and 2) contain some non-trivial amount as a 
gravity component. 

IV. Adjusting the Initial Penalty Target During Negotiations 

Each program-specific policy should call for periodic reas
sessment of these adjustments during the course of negotiations. 
This would occur as additional relevant information becomes avail
able and the old evidence is re-evaluated in the light of new 
evidence. Once negotiations have begun, the policy also should 
permit adjustment of the penalty target to reflect "alternative 
payments" the violator agrees to make in settlement of the case. 
Adjustments for alternative payments and pre-settlement corrective 
action are generally permissible only before litigation has 
begun. 

Again, the policy should be structured to ensure that any 
settlement made after negotiations have begun reflects the 
economic benefit of noncompliance up to the date of compliance 
plus some non-trivial gravity component. This means that if 
lengthy settlement negotiations cause the violation to continue 
longer than initially anticipated, the penalty target figure 
should be increased. The increase would be based upon the extent 
that the violations continue to produce ongoing environmental 
risk and increasing economic benefit. 

Use of the Policy In Litigation 

Each program-specific policy should contain a section on 
the use of the policy in litigation. Requests for penalties 
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should account for all the factors identified in the relevant 
statute and still allow for compromises in settlement without 
exceeding the parameters outlined in this document. (For each 
program, all the statutory factors are contained in the Frame
work either explicitly or as part of broader factors.) For admin
istrative proceedings, the policy should explain how to formulate 
a penalty figure, consistent with the policy. The case develop
ment team will put this figure in the administrative complaint. 

In judicial actions, the EPA will use the initial penalty 
target figure as its first settlement goal. This settlement 
goal is an internal target and should not be revealed to the 
violator unless the case development team feels it is appro
priate. In judicial litigation, the government should request 
the maximum penalty authorized by law in its complaint. The 
policy should also explain how it and any applicable precedents 
should be used in responding to any explicit requests from a 
court for a minimum assesment which the Agency would deem 
appropriate. 

Use of the Policy as a Feedback Device 

Each program-specific policy should first explain in detail 
what information needs to be put into the case file and into the 
relevant computer tracking system. Furthermore, each policy 
should cover how to use that system to examine penalty assessments 
in other cases. This would thereby assist the Agency in making 
judgments about the size of adjustments to the penalty for the 
case at hand. Each policy should also explain how to present 
penalty calculations in litigation reports. 

Attachment 

~ t~. fJ,_:_, 
Courtney M. Price 

Assistant Administrator for 
Enforcement and Compliance Monitoring 
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APPENDIX 

Introduction 

This appendix contains three sections. The first two sections 
set out guidelines for achieving the goals of the Policy on Civil 
Penalties. The first section focuses on achieving deterrence by 
assuring that the penalty first removes any economic benefit from 
noncompliance. Then it adds an amount to the penalty which reflects 
the seriousness of the violation. The second section provides 
adjustment factors so that both a fair and equitable penalty will 
result and that there will be a swift resolution of the environmental 
problem. The third section of the framework presents some practical 
advice on the use of the penalty figures generated by the policy. 

The Preliminary Deterrence Amount 

The Policy on Civil Penalties establishes deterrence as an 
important goal of penalty assessment. More specifically, it speci
fies that any penalty should, at a minimum, remove any significant 
benefits resulting from noncompliance. In addition, it should 
include an amount beyond removal of economic benefit to reflect 
the seriousness of the violation. That portion of the penalty 
which removes the economic benefit of noncompliance is referred to 
as the "benefit component;" that part of the penalty which reflects 
the seriousness of the violation is referred to as the "gravity 
component." When combined, these two components yield the "prelim
inary deterrence amount." 

This section of the document provides guidelines for calcu
lating the benefit component and the gravity component. It will 
also present and discuss a simplified version of the economic 
benefit calculation for use in developing quick penalty deter
minations. This section will also discuss the limited circum
stances which justify settling for less than the benefit component. 
The uses of the preliminary deterrence amount will be explained 
in subsequent portions of this document. 

I. The Benefit Component 

In order to ensure that penalties remove any significant 
economic benefit of noncompliance, it is necessary to have 
reliable methods to calculate that benefit. The existence of 
reliable methods also strengthens the Agency's position in both 
litigation and negotiation. Thi~ section sets out guidelines for 
computing the benefit component. It first addresses costs which 
are delayed by noncompliance. Then it addresses costs which are 
avoided completely by noncompliance. It also identifies issues 
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to be considered when computing the benefit component for those 
violations where the benefit of noncompliance results from factors 
other than cost savings. This section concludes with a discussion 
of the proper use of the benefit component in developing penalty 
figures and in settlement negotiations. 

A. Benefit from delayed costs 

In many instances, the economic advantage to be derived from 
noncompliance is the ability to delay making the expenditures 
necessary to achieve compliance. For example, a facility which 
fails to construct required settling ponds will eventually have to 
spend the money needed to build those ponds in order to achieve 
compliance. But, by deferring these one-time nonrecurring costs 
until EPA or a State takes an enforcement action, that facility 
has achieved an economic benefit. Among the types of violations 
which result in savings from deferred cost are the following: 

0 

0 

0 

0 

0 

0 

Failure to install equipment needed to meet 
discharge or emission control standards. 

Failure to effect process changes needed 
to eliminate pollutants from products or 
waste streams. 

Testing violations, where the testing still 
must be done to demonstrate achieved com
pliance. 

Improper disposal, where proper disposal is 
still required to achieve compliance. 

Improper storage where proper storage is still 
required to achieve compliance. 

Failure to obtain necessary permits for dis
charge, where such permits would probably be 
granted. (While the avoided cost for many 
programs would be negligible, there are pro
grams where the the permit process can be 
expensive). 

The Agency has a substantial amount of experience under 
the air and water programs in calculating the economic benefit 
that results from delaying costs necessary to achieve compliance. 
This experience indicates that it is possible to estimate the 
benefit of delayed compliance through the use of a simple formula. 
Specifically, the economic benefit of delayed compliance may be 
estimated at: 5% per year of the delayed one-time capital cost 
for the period from the date the violation began until the date 
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compliance was or is expected to be achieved. This will be 
referred to as the "rule of thumb for delayed compliance" method. 
Each program may adopt its own "rule of thumb" if appropriate. 
The applicable medium-specific guidance should state what that 
method is. 

The rule of thumb method can usually be used in making 
decisions on whether to develop a case or in setting a penalty 
target for settlement negotiations. In using this rule of thumb 
method in settlement negotiations, the Agency may want to make 
the violator fully aware that it is using an estimate and not 
a more precise penalty determination procedure. The decision 
whether to reveal this information is up to the negotiators. 

The "rule of thumb" method only provides a first-cut estimate 
of the benefit of delayed compliance. For this reason, its use 
is probably inappropriate in situations where a detailed analysis 
of the economic effect of noncompliance is needed to support or 
defend the Agency's position. Accordingly, this "rule of thumb" 
method generally should not be used in any of the following cir
cumstances: 

0 

0 

0 

A hearing is likely on the amount of the 
penalty. 

The defendant wishes to negotiate over the 
amount of the economic benefit on the basis 
of factors unique to the financial condition 
of the company. 

The case development team has reason to 
believe it will produce a substantially 
inaccurate estimate: for example, where the 
defendant is in a highly unusual financial 
position, or where noncompliance has or will 
continue for an unusually long period. 

There usually are avoided costs associated with this type 
of situation. Therefore, the "rule of thumb for avoided costs" 
should also be applied. (See pages 9-10). For most cases, both 
figures are needed to yield the major portion of the economic 
benefit component. 

When the rule of thumb method is not applicable, the economic 
benefit of delayed compliance should be computed using the Meth
odology for Computing the Economic Benefit of Noncompliance. 
This document, which is under development, provides a method 
for computing the economic benefit of noncompliance based on a 
detailed economic analysis. The method will largely be a refined 
version of the method used in the previous Civil Penalty Policy 
issued July 8, 1980, for the Clean Water Act and Title I of the 
Clean Air Act. It will also be consistent with the regulations 
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implementing Section 120 of the Clean Air Act. A computer 
program will be available to the Regions to perform the analysis, 
together with instructions for its use. Until the Methodology 
is issued, the economic model contained in the July 8, 1980, 
Civil Penalty Policy should be used. It should be noted that 
the Agency recently modified this guidance to reflect changes in 
the tax law. 

B. Benefit from avoided costs 

Many kinds of violations enable a violator to permanently 
avoid certain costs associated with compliance. 

0 

0 

0 

0 

0 

0 

0 

0 

Cost savings for operation and maintenance of 
equipment that the violator failed to install. 

Failure to properly operate and maintain 
existing control equipment. 

Failure to employ sufficient number of 
adequately trained staff. 

Failure to establish or follow precautionary 
methods required by regulations or permits. 

Improper storage, where commercial storage is 
reasonably available. 

Improper disposal, where redisposal or cleanup 
is not possible. 

Process, operational, or maintenance savings 
from removing pollution equipment. 

Failure to conduct necessary testing. 

As with the benefit from delayed costs, the benefit com
ponent for avoided costs may be estimated by another "rule of 
thumb" method. Since these costs will never be incurred, the 
estimate is the expenses avoided until the date compliance is 
achieved less any tax savings. The use of this "rule of thumb" 
method is subject to the same limitations as those discussed in 
the preceding section. 

Where the "rule of thumb for avoided costs" method cannot 
be used, the benefit from avoided costs must be computed using 
the Methodology for Computing the Economic Benefit of Noncom
pliance. Again, until the Metholology is issued, the method 
contained in the July 8, 1980, Civil Penalty Policy should be 
used as modified to reflect recent changes in the tax law. 
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C. Benefit from competitive advantage 

For most violations, removing the savings which accrue 
from noncompliance will usually be sufficient to remove the 
competitive advantage the violator clearly has gained from 
noncompliance. But there are some situations in which noncom
pliance allows the violator to provide goods or services which 
are not available elsewhere or are more attractive to the 
consumer. Examples of such violations include: 

0 

0 

0 

0 

0 

Selling banned products. 

Selling products for banned uses. 

Selling products without required labelling 
or warnings. 

Removing or altering pollution control 
equipment for a fee, (e.g., tampering with 
automobile emission controls.) 

Selling products without required regula
tory clearance, (e.g., pesticide registra
tion or premanufacture notice under TSCA.) 

To adequately remove the economic incentive for such viola
tions, it is helpful to estimate the net profits made from the 
improper transactions (i.e. those transactions which would not 
have occurred if the party had complied). The case development 
team is responsible for identifying violations in which this 
element of economic benefit clearly is present and significant. 
This calculation may be substantially different depending on the 
type of violation. Consequently the program-specific policies 
should contain guidance on identifying these types of violations 
and estimating these profits. In formulating that guidance, the 
following principles should be followed: 

0 

0 

0 

The amount of the profit should be based on 
the best information available concerning 
the number of transactions resulting from 
noncompliance. 

Where available, information about the 
average profit per transaction may be used. 
In some cases, this may be available from 
the rulemaking record of the provision 
violated. 

The benefit derived should be adjusted to 
reflect the present value of net prof its 
derived in the past. 
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It is recognized that the methods developed for estimating 
the prof it from those transactions will sometimes rely substan
tially on expertise rather than verifiable data. Nevertheless, 
the programs should make all reasonable efforts to ensure that 
the estimates developed are defensible. The programs are encour
aged to work with the Office of Policy, Planning and Evaluation 
to ensure that the methods developed are consistent with the 
forthcoming Methodology for Computing the Economic Benefit of 
Noncompliance and with methods developed by other programs. The 
programs should also ensure that sufficient contract funds are 
available to obtain expert advice in this area as needed to 
support penalty development, negotiation and trial of these kinds 
of cases. 

D. Settling cases for an amount less than the economic 
benefit 

As noted above, settling for an amount which does not remove 
the economic benefit of noncompliance can encourage people to 
wait until EPA or the State begins an enforcement action before 
complying. For this reason, it is general Agency policy not to 
settle for less than this amount. There are three general areas 
where settling for less than economic benefit may be appropriate. 
But in any individual case where the Agency decides to settle for 
less than enconomic benefit, the case development team must detail 
those reasons in the case file and in any memoranda accompanying 
the settlement. 

1. Benefit component involves insignificant amount 

It is clear that assessing the benefit component and 
negotiating over it will often represent a substantial commitment 
of resources. Such a commitment of resources may not be warranted 
in cases where the magnitude of the benefit component is not likely 
to be significant, (e.g. not likely to have a substaritial impact on 
the violator's competitive positions). For this reason, the case 
development team has the discretion not to seek the benefit com
ponent where it appears that the amount of that component is 
likely to be less than $10,000. (A program may determine that 
other cut-off points are more reasonable based on the likelihood 
that retaining the benefit could encourage noncomplying behavior.) 
In exercising that discretion, the case development team should 
consider the following factors: 

0 

0 

Impact on violator: The likelihood that 
assessing the benefit component as part 
of the penalty will have a noticeable 
effect on the violator's competitive 
position or overall profits. If no such 
effect appears likely, the benefit com
ponent should probably not be pursued. 

The size of the gravity component: If the 
gravity component is relatively small, it 
may not provide a sufficient deterrent, by 
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itself, to achieve the goals of this policy. 

The certainty of the size of the benefit 
component: If the economic benefit is quite 
well defined, it is not likely to require 
as much effort to seek to include it in the 
penalty assessment. Such circumstances also 
increase the likelihood that the economic 
benefit was a substantial motivation for the 
noncompliance. This would make the inclusion 
of the benefit component more necessary to 
achieve specific deterrence. 

It may be appropriate not to seek the benefit component in 
an entire class of violation. In that situation, the rationale 
behind that approach should be clearly stated in the appropriate 
medium-specific policy. For example, the most appropriate way 
to handle a small non-recurring operation and maintenance vio
lation may be a small penalty. Obviously it makes little sense 
to assess in detail the economic benefit for each individual 
violation because the benefit is likely to be so small. The 
medium-specific policy would state this as the rationale. 

2. Compelling public concerns 

The Agency recognizes that there may be some instances where 
there are compelling public concerns that would not be served by 
taking a case to trial. In such instances, it may become necessary 
to consider settling a case for less than the benefit component. 
This may be done only if it is absolutely necessary to preserve 
the countervailing public interests. Such settlements might be 
appropriate where the following circumstances occur: 

0 

0 

0 

There is a very substantial risk of creating 
precedent which will have a ~ignif icant 
adverse effect upon the Agency's ability 
to enforce the law or clean up pollution 
if the case is taken to trial. 

Settlement will avoid or terminate an 
imminent risk to human health or the 
environment. This is an adequate 
justification only if injunctive relief 
is unavailable for some reason, and if 
settlement on remedial responsibilities 
could not be reached independent of any 
settlement of civil penalty liability. 

Removal of the economic benefit would 
result in plant closings, bankruptcy, or 
other extreme financial burden, and there 
is an important public interest in allow
ing the firm to continue in business. 
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Alternative payment plans should be fully 
explored before resorting to this option. 
Otherwise, the Agency will give the per
ception that shirking one's environmental 
responsibilities is a way to keep a failing 
enterprise afloat. This exemption does not 
apply to situations where the plant was 
likely to close anyway, or where there is a 
likelihood of continued harmful noncompliance. 

3. Litigation practicalities 

The Agency realizes that in certain cases, it is highly unlikely 
the EPA will be able to recover the economic benefit in litigation. 
This may be due to applicable precedent, competing public interest 
considerations, or the specific facts, equities, or evidentiary 
issues pertaining to a particular case. In such a situation it is 
unrealistic to expect EPA to obtain a penalty in litigation which 
would remove the economic benefit. The case development team then 
may pursue a lower penalty amount. 

II. The Gravity Component 

As noted above, the Policy on Civil Penalties specifies that 
a penalty, to achieve deterrence, should not only remove any eco
nomic benefit of noncompliance, but also include an amount reflecting 
the seriousness of the violation. This latter amount is referred 
to as the "gravity component." The purpose of this section of the 
document is to establish an approach to quantifying the gravity 
component. This approach can encompass the differences between 
programs and still provide the basis for a sound consistent treat
ment of this issue. 

A. Quantifying the gravity of a violation 

Assigning a dollar figure to represent the gravity of a vio
lation is an essentially subjective process. Nevertheless, the 
relative seriousness of different violations can be fairly 
accurately determined in most cases. This can be accomplished 
by reference to the goals of the specific regulatory scheme and 
the facts of each particular violation. Thus, linking the dollar 
amount of the gravity component to these objective factors is a 
useful way of insuring that violations of approximately equal 
seriousness are treated the same way. 

Such a linkage promotes consistency. This consistency 
strengthens the Agency's position both in negotiation and before 
a trier of fact. This approach consequently also encourages 
swift resolution of environmental problems. 

Each program must develop a system for quantifying the 
gravity of violations of the laws and regulations it administers. 
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This development must occur within the context of the penalty 
amounts authorized by law for that program. That system must 
be based, whenever possible, on objective indicators of the 
seriousness of the violation. Examples of such indicators are 
given below. The seriousness of the violation should be based 
primarily on: 1) the risk of harm inherent in the violation at 
the time it was committed and 2) the actual harm that resulted 
from the violation. In some cases, the seriousness of the 
risk of harm will exceed that of the actual harm. Thus, each 
system should provide enough flexibility to allow EPA to consider 
both factors in assessing penalties. 

Each system must also be designed to minimize the possi
bility that two persons applying the system to the same set of 
facts would come up with substantially different numbers. Thus, 
to the extent the system depends on categorizing events, those 
categories must be clearly defined. That way there is little 
possibility for argument over the category in which a violation 
belongs. In addition, the categorization of the events relevant 
to the penalty decision should be noted in the penalty develop
ment portion of the case file. 

B. Gravity Factors 

In quantifying the gravity of a violation, a program-specific 
policy should rank different types of violations according to the 
seriousness of the act. The following is a suggested approach to 
ranking the seriousness of violations. In this approach to rank
ing, the following factors should be considered: 

0 

0 

0 

Actual or possible harm: This factor 
focuses on whether (and to what extent) 
the activity of the defendant actually 
resul~ed or was likely to re~ult in an 
unpermitted discharge or exposure. 

Importance to the regulatory scheme: This 
factor focuses on the importance of the 
requirement to achieving the goal of the 
statute or regulation. For example, if 
labelling is the only method used to pre
vent dangerous exposure to a chemical, 
then failure to label should result in a 
relatively high penalty. By contrast, a 
warning sign that was visibly posted but 
was smaller than the required size would 
not normally be considered as serious. 

Availability of data from other sources: 
The violation of any recordkeeping or 
reporting requirement is a very serious 
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matter. Rut if the involved requirement 
is the only source of information, the 
violation is far more serious. By contrast, 
if the Agency has another readily available 
and cheap source for the necessary infor
mation, a smaller penalty may be appro
priate. (E.g. a customer of the violator 
purchased all the violator's illegally 
produced substance. Even though the 
violator does not have the required 
records, the customer does.) 

Size of violator: In some cases, the 
gravity component should be increased 
where it is clear that the resultant 
penalty will otherwise have little 
impact on the violator in light of the 
risk of harm posed by the violation. 
This factor is only relevant to the 
extent it is not taken into account by 
other factors. 

The assessment of the first gravity factor listed above, 
risk or harm arising from a violation, is a complex matter. For 
purposes of ranking violations according to seriousness, it is 
possible to distinguish violations within a category on the basis 
of certain considerations, including the following: 

0 

0 

0 

0 

Amount of pollutant: Adjustments for the 
concentration of the pollutant may be 
appropriate, depending on the regulatory 
scheme and the characteristics of the 
pollutant. Such adjustments need not be 
linear, especially if the pollutant can 
be harmful at low concentrations. 

Toxicity of the pollutant: Violations 
involving highly toxic pollutants are more 
serious and should result in relatively 
larger penalties. 

Sensitivity of the environment: This 
factor focuses on the location where the 
violation was committed. For example, 
improper discharge into waters near a 
drinking water intake or a recreational 
beach is usually more serious than dis
charge into waters not near any such use. 

The length of time a violation continues: 
In most circumstances, the longer a 
violation continues uncorrected, the 
greater is the risk of harm. 
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Although each program-specific policy should address each 
of the factors listed above, or determine why it is not relevant, 
the factors listed above are not meant to be exhaustive. The 
programs should make every effort to identify all factors rele
vant to assessing the seriousness of any violation. The programs 
should then systematically prescribe a dollar amount to yield a 
gravity component for the penalty. The program-specific policies 
may prescribe a dollar range for a certain category of violation 
rather than a precise dollar amount within that range based on 
the specific facts of an individual case. 

The process by which the gravity component was computed must 
be memorialized in the case file. Combining the benefit component 
with the gravity component yields the preliminary deterrence amount. 

In some classes of cases, the normal gravity calculation may 
be insufficient to effect general deterrence. This could happen 
if there was extensive noncompliance with certain regulatory 
programs in specific areas of the United States. This would 
demonstrate that the normal penalty assessments had not been 
achieving general deterrence. The medium specific policies should 
address this issue. One possible approach would be to direct the 
case development team to consider increasing the gravity component 
within a certain range to achieve general deterrence. These extra 
assessments should be consistent with the other goals of this 
policy. 

Initial and Adjusted Penalty Target Figure 

The second goal of the Policy on Civil Penalties is the 
equitable treatment of the regulated community. One important 
mechanism for promoting equitable treatment is to include the 
benefit component discussed above in a civil penalty assessment. 
This approach would prevent violators from benef itting economi
cally from their noncompliance relative to parties which have 
complied with environmental requirements. 

In addition, in order to promote equity, the system for 
penalty assessment must have enough flexibility to account for 
the unique facts of each case. Yet it still must produce enough 
consistent results to treat similarly-situated violators similarly. 
This is accomplished by identifying many of the legitimate differ
ences between cases and providing guidelines for how to adjust 
the preliminary deterrence amount when those facts occur. The 
application of these adjustments to the preliminary deterrence 
amount prior to the commencement of negotiation yields the initial 
penalty target figure. During the course of negotiation, the case 
development team may further adjust this figure to yield the 
adjusted penalty target figure. 
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Nevertheless, it should be noted that equitable treatment is 
a two-edged sword. While it means that a particular violator will 
receive no higher penalty than a similarly situated violator, it 
also means that the penalty will be no lower. 

I. Flexibility-Adjustment Factors 

The purpose of this section of the document is to establish 
additional adjustment factors to promote flexibility and to iden
tify management techniques that will promote consistency. This 
section sets out guidelines for adjusting penalties to account for 
some factors that frequently distinguish different cases. Those 
factors are: degree of willfulness and/or negligence, degree of 
cooperation/noncooperation, history of noncompliance, ability to 
pay, and other unique factors. Unless otherwise specified, these 
adjustment factors will apply only to the gravity component and 
not to the economic benefit component. Violators bear the burden 
of justifying mitigation adjustments they propose based on these 
factors. 

Within each factor there are three suggested ranges of 
adjustment. The actual ranges for each medium-specific policy 
will be determined by those developing the policy. The actual 
ranges may differ from these suggested ranges based upon program 
specific needs. The first, typically a 0-20% adjustment of the 
gravity component, is within the absolute discretion of the case 
development team. l; The second, typically a 21-30% adjustment, 
is only appropriate in unusual circumstances. The third range, 
typically beyond 30% adjustment, is only appropriate in extra
ordinary circumstances. Adjustments in the latter two ranges, 
unusual and extraordinary circumstances, will be subject to scrutiny 
in any performance audit. The case development team may wish to 
reevaluate these adjustment factors as the negotiations progress. 
This allows the team to reconsider evidence used as a basis for 
the penalty in light of new information. 

Where the Region develops the penalty figure, the appli
cation of adjustment factors will be part of the planned Regional 
audits. Headquarters will be responsible for proper application 
of these factors in nationally-managed cases. A detailed dis
cussion of these factors follows. 

A. Degree of Willfulness and/or Negligence 

Although most of the statutes which EPA administers are 
strict liability statutes, this does not render the violator's 

ll Absolute discretion means that the case development team 
may make penalty development decisions independent of EPA 
Headquarters. Nevertheless it is understood that in all 
judicial matters, the Department of Justice can still review 
these determinations if they so desire. Of course the authority 
to exercise the Agency's concurrence in final settlements is 
covered by the applicable delegations. 
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willfulness and/or negligence irrelevant. Knowing or willful 
violations can give rise to criminal liability, and the lack 
of any culpability may, depending upon the particular program, 
indicate that no penalty action is appropriate. Between these 
two extremes, the willfulness and/or negligence of the violator 
should be reflected in the amount of the penalty. 

In assessing the degree of willfulness and/or negligence, 
all of the following points should be considered in most cases: 

0 

0 

0 

0 

0 

0 

How much control the violator had over the 
events constituting the violation. 

The forseeability of the events consti
tuting the violation. 

Whether the violator took reasonable 
precautions against the events con
stituting the violation. 

Whether the violator knew or should have 
known of the hazards associated with the 
conduct. 

The level of sophistication within the 
industry in dealing with compliance issues 
and/or the accessibility of appropriate 
control technology (if this information is 
readily available). This should be balanced 
against the technology forcing nature of the 
statute, where applicable. 

Whether the violator in fact knew of the 
legal requirement which was violated. 

It should be noted that this last point, lack of knowledge 
of the legal requirement, should never be used as a basis to 
reduce the penalty. To do so would encourage ignorance of 
the law. Rather, knowledge of the law should serve only to 
enhance the penalty. 

The amount of control which the violator had over how 
quickly the violation was remedied is also relevent in certain 
circumstances. Specifically, if correction of the environmental 
problem was delayed by factors which the violator can clearly 
show were not reasonably foreseeable and out of its control, the 
penalty may be reduced. 

The suggested approach for this factor is for the case 
development team to have absolute discretion to adjust the 
penalty up or down by 20% of the gravity component. Adjustments 
in the + 21-30% range should only be made in unusual circumstances. 
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Adjustments for this factor beyond + 30% should be made only in 
extraordinary circumstances. Adjustments in the unusual or 
extraordinary circumstance range will be subject to scrutiny in 
any audit of performance. 

B. Degree of Cooperation/Noncooperation 

The degree of cooperation or noncooperation of the violator 
in remedying the violation is an appropriate factor to consider in 
adjusting the penalty. such adjustments are mandated by both the 
goals of equitable treatment and swift resolution of environmental 
problems. There are three areas where this factor is relevant. 

1. Prompt reporting of noncompliance 

Cooperation can be manifested by the violator promptly 
reporting its noncompliance. Assuming such self-reporting is not 
required by law, such behavior should result in the mitigation of 
any penalty. 

The suggested ranges of adjustment are as follows. The case 
development team has absolute discretion on any adjustments up to 
+ 10% of the gravity component for cooperation/noncooperation. 
Adjustments can be made up to + 20% of the gravity component, but 
only in unusual circumstances.- In extraordinary circumstances, 
such as self reporting of a TSCA premanufacture notice violation, 
the case development team may adjust the penalty beyond the + 20% 
factor. Adjustments in the unusual or extraordinary circumstances 
ranges will be subject to scrutiny in any performance audit. 

2. Prompt correction of environmental problems 

The Agency should provide incentives for the violator to 
commit to correcting the problem promptly. This correction must 
take place before litigation is begun, except in extraordinary 
circumstances.2/ But since these incentives must be consistent 
with deterrence, they must be used judiciously. 

2/ For the purposes of this document, litigation is deemed to 
begin: 

0 for administrative actions - when the 
respondent files a response to an adminis
trative complaint or when the time to 
file expires or 

0 for judicial actions - when an Assistant 
United States Attorney files a com
plaint in court. 
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The circumstances under which the penalty is reduced depend 
on the type of violation involved and the source's response to 
the problem. A straightforward reduction in the amount of the 
gravity component of the penalty is most appropriate in those 
cases where either: 1) the environmental problem is actually cor
rected prior to initiating litigation, or 2) ideally, immediately 
upon discovery of the violation. Under this approach, the reduction 
typically should be a substantial portion of the unadjusted gravity 
component. 

In general, the earlier the violator instituted corrective 
action after discovery of the violation and the more complete 
the corrective action instituted, the larger the penalty 
reduction EPA will consider. At the discretion of the case 
development team, the unadjusted gravity component may be 
reduced up to 50%. This would depend on how long the environ
mental problem continued before correction and the amount of any 
environmental damage. Adjustments greater than 50% are permitted, 
but will be the subject of close scrutiny in auditing performance. 

It should be noted that in some instances, the violator 
will take all necessary steps toward correcting the problem but 
may refuse to reach any agreement on penalties. Similarly, a 
violator may take some steps to ameliorate the problem, but 
choose to litigate over what constitutes compliance. In such 
cases, the gravity component of the penalty may be reduced up 
to 25% at the discretion of the case development team. This 
smaller adjustment still recognizes the efforts made to correct 
the environmental problem, but the benefit to the source is not 
as great as if a complete settlement is reached. Adjustments 
greater than 25% are permitted, but will be the subject of close 
scrutiny in auditing performance. 

In all instances, the facts and rationale justifying the 
penalty reduction must be recorded in the case file and in
cluded in any memoranda accompanying settlement. 

3. Delaying compliance 

Swift resolution of environmental problems will be encour
aged if the violator clearly sees that it will be financially 
disadvantageous for the violator to litigate without remedying 
noncompliance. The settlement terms described in the preceding 
section are only available to parties who take steps to correct a 
problem prior to initiation of litigation. To some extent, this 
is an incentive to comply as soon as possible. Nevertheless, once 
litigation has commenced, it should be clear that the defendant 
litigates at its own risk. 
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In addition, the methods for computing the benefit component 
and the gravity component are both structured so that the penalty 
target increases the longer the violation remains uncorrected. 
The larger penalty for longer noncompliance is systematically 
linked to the benefits accruing to the violator and to the con
tinuing risk to human health and the environment. This occurs 
even after litigation has commenced. This linkage will put the 
Agency in a strong position to convince the. trier of fact to 
impose such larger penalties. For these reasons, the Policy 
on Civil Penalties provides substantial disincentives to litigat
ing without complying. 

C. History of noncompliance 

Where a party has violated a similar environmental require
ment before, this is usually clear evidence that the party was 
not deterred by the Agency's previous enforcement response. 
Unless the previous violation was caused by factors entirely out 
of the control of the violator, this is an indication that the 
penalty should be adjusted upwards. 

In deciding how large these adjustments should be, the case 
development team should consider the following points: 

0 

0 

0 

0 

How similar the previous violation was. 

How recent the previous violation was. 

The number of previous violations. 

Violator's response to previous violation(s) 
in regard to correction of the previous 
problem. 

Detailed criteria for what constitutes a "similar violation" 
should be contained in each program-specific policy. Neverthe
less a violation should generally be considered "similar" if the 
Agency's previous enforcement response should have alerted the 
party to a particular type of compliance problem. Some facts 
that indicate a "similar violation" was committed are as follows: 

0 

0 

0 

0 

The same permit was violated. 

The same substance was involved. 

The same process points were the source 
of the violation. 

The same statutory or regulatory provision 
was violated. 
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A similar act or omission (e.g. the failure 
to properly store chemicals) was the basis 
of the violation. 

For purposes of this section, a "prior violation" includes 
any act or omission for which a formal enforcement response has 
occurred (e.g. notice of violation, warning letter, complaint, 
consent decree, consent agreement, or final order). It also 
includes any act or omission for which the violator has pre
viously been given written notification, however informal, that 
the Agency believes a violation exists. 

In the case of large corporations with many divisions or 
wholly-owned subsidiaries, it is sometimes difficult to deter
mine whether a previous instance of noncompliance should trigger 
the adjustments described in this section. New ownership often 
raises similar problems. In making this determination, the case 
development team should ascertain who in the organization had 
control and oversight responsibility for the conduct resulting 
in the violation. In some situations the same persons or the 
same organizational unit had or reasonably should have had 
control or oversight responsibility for violative conduct. In 
those cases, the violation will be considered part of the com
pliance history of that regulated party. 

In general, the case development team should begin with 
the assumption that if the same corporation was involved, the 
adjustments for history of noncompliance should apply. In 
addition, the case development team should be wary of a party 
changing operators or shifting responsibility for compliance to 
different groups as a way of avoiding increased penalties. The 
Agency may find a consistent pattern of noncompliance by many 
divisions or subsidiaries of a corporation even though the 
facilities are at different geographic locations. This often 
reflects, at best, a corporate-wide indifference to envitonmental 
protection. Consequently, the adjustment for history of noncom
pliance should probably apply unless the violator can demonstrate 
that the other violating corporate facilities are independent. 

The following are the Framework's suggested adjustment 
ranges. If the pattern is one of "dissimilar" violations, 
relatively few in number, the case development team has absolute 
discretion to raise the penalty amount by 35%. For a relatively 
large number of dissimilar violations, the gravity component can 
be increased up to 70%. If the pattern is one of "similar" 
violations, the case development team has absolute discretion to 
raise the penalty amount up to 35% for the first repeat violation, 
and up to 70% for further repeated similar violations. The case 
development team may make higher adjustments in extraordinary 
circumstances, but such adjustments will be subject to scrutiny 
in any performance audit. 
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D. Ability to pay 

The Agency will generally not request penalties that are 
clearly beyond the means of the violator. Therefore EPA should 
consider the ability to pay a penalty in arriving at a specific 
final penalty assessment. At the same time, it is important 
that the regulated community not see the violation of environ
mental requirements as a way of aiding a financially troubled 
business. EPA reserves the option, in appropriate circumstances, 
of seeking a penalty that might put a company out of business. 

For example, it is unlikely that F.PA would reduce a penalty 
where a facility refuses to correct a serious violation. The same 
could be said for a violator with a long history of previous vio
lations. That long history would demonstrate that less severe 
measures are ineffective. 

The financial ability adjustment will normally require a 
significant amount of financial information specific to the 
violator. If this information is available prior to commence
ment of negotiations, it should be assessed as part of the 
initial penalty target figure. If it is not available, the 
case development team should assess this factor after commence
ment of negotiation with the source. 

The burden to demonstrate inability to pay, as with the 
burden of demonstrating the presence of any mitigating circum
stances, rests on the defendant. If the violator fails to 
provide sufficient information, then the case development team 
should disregard this factor in adjusting the penalty. The 
National Enforcement Investigations Center (NEIC) has developed 
the capability to assist the Regions in determining a firm's 
ability to pay. Further information on this system will be made 
available shortly under separate cover. 

When it is determined that a violator cannot afford the 
penalty prescribed by this policy, the following options should 
be considered: 

0 

0 

Consider a delayed payment schedule: such a 
schedule might even be contingent upon an 
increase in sales or some other indicator of 
improved business. This approach is a real 
burden on the Agency and should only be 
considered on rare occasions. 

Consider non-monetary alternatives, such as 
public service activities: For example, in 
the mobile source program, fleet operators 
who tampered with pollution control devices 
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on their vehicles agreed to display anti
tampering ads on their vehicles. Similar 
solutions may be possible in other industries. 

Consider straight penalty reductions as a last 
recourse: If this approach is necessary, the 
reasons for the case development team's 
conclusion as to the size of the necessary 
reduction should be made a part of the formal 
enforcement file and the memorandum accompany
ing the settlement. ~/ 

Consider joinder of the violator's individual 
owners: This is appropriate if joinder is 
legally possible and justified under the 
circumstances. 

Regardless of the Agency's determination of an appropriate 
penalty amount to pursue based on ability to pay considerations, 
the violator is still expected to comply with the law. 

E. Other unique factors 

Individual programs may be able to predict other factors 
that can be expected to affect the appropriate penalty amount. 
Those factors should be identified and guidelines for their use 
set out in the program-specific policies. Nevertheless, each 
policy should allow for adjustment for unanticipated factors 
which might affect the penalty in each case. 

It is suggested that there be absolute discretion to adjust 
penalties up or down by 10% of the gravity component for such 
reasons. Adjustments beyond the absolute discretion range will 
be subject to scrutiny during audits. In addition, they will 
primarily be allowed for compelling public policy concerns or the 
strengths and equities of the case. The rationale for the reduction 
must be expressed in writing in the case file and in any memoranda 
accompanying the settlement. see the discussion on pages 12 and 
13 for further specifics on adjustments appropriate on the basis 
of either compelling public policy concerns or the strengths and 
equities of the case. 

II. Alternative Payments 

In the past, the Agency has accepted various environmentally 
beneficial expenditures in settlement of a case and chosen not to 

3/ If a firm fails to pay the agreed-to penalty in an adminis
trative or judicial final order, then the Agency must follow 
the Federal Claims Collection Act procedures for obtaining the 
penalty amount. 
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pursue more severe penalties. In general, the regulated community 
has been very receptive to this practice. In many cases, 
violators have found "alternative payments" to be more attrac
tive than a traditional penalty. Many useful projects have been 
accomplished with such funds. But in some instances, EPA has 
accepted for credit certain expenditures whose actual environ
mental benefit has been somewhat speculative. 

The Agency believes that these alternative payment projects 
should be reserved as an incentive to settlement before litigation. 
For this reason, such arrangements will be allowed only in preliti
gation agreements except in extraordinary circumstances. 

In addition, the acceptance of alternative payments for 
environmentally beneficial expenditures is subject to certain 
conditions. The Agency has designed these conditions to prevent 
the abuse of this procedure. Most of the conditions below applied 
in the past, but some are new. All of these conditions must be 
met before alternative payments may be accepted:~/ 

0 

0 

0 

No credits can be given for activities 
that currently are or will be required 
under current law or are likely to be re
quired under existing statutory authority 
in the forseeable future (e.g., through 
upcoming rulemaking}. 

The majority of the project's environmental 
benefit should accrue to the general public 
rather than to the source or any particular 
governmental unit. 

The project cannot be something which the 
violator could reasonably be. expected to do 
as part of sound business practices. 

!/ In extraordinary circumstances, the Agency may choose not to 
pursue higher penalties for "alternative" work done prior to 
commencement of negotiations. For example, a firm may recall a 
product found to be in violation despite the fact that such 
recall is not required. In order for EPA to forgo seeking 
higher penalties, the violator must prove that it has met the 
other conditions herein stated. If the violator fails to prove 
this in a satisfactory manner, the case development team has the 
discretion to completely disallow the credit project. As with 
all alternative projects, the case development team has the dis
cretion to still pursue some penalties in settlement. 
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EPA must not lower the amount it decides 
to accept in penalties by more than the 
after-tax amount the violator spends on 
the project.~/ 

In all cases where alternative payments are allowed, the 
case file should contain documentation showing that each of 
the conditions listed above have been met in that particular 
case. In addition when considering penalty credits, Agency 
negotiators should take into account the following points: 

0 

0 

0 

0 

The project should not require a large 
amount of EPA oversight for its comple
tion. In general the less oversight 
the proposed credit project would 
require from EPA to ensure proper 
completion, the more receptive EPA 
can be toward accepting the project 
in settlement. 

The project should receive stronger 
consideration if it will result in the 
abatement of existing pollution, 
ameliorate the pollution problem that 
is the basis of the government's claim 
and involve an activity that could be 
ordered by a judge as equitable relief. 

The project should receive stronger 
consideration if undertaken at the 
facility where the violation took place. 

The company should agree that any publicity 
it disseminates regarding its funding of 
the project must include a statement that 
such funding is in settlement of a lawsuit 
brought by EPA or the State. 

5/ This limitation does not apply to public awareness activities 
such as those employed for fuel switching and tampering violations 
under the Clean Air Act. The purpose of the limitation is to 
preserve the deterrent value of the settlement. But these viola
tions are often the result of public misconceptions about the 
economic value of these violations. Consequently, the public 
awareness activities can be effective in preventing others from 
violating the law. Thus, the high general deterrent value of 
public awareness activities in these circumstances obviates the 
need for the one-to-one requirement on penalty credits. 
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Each alternative payment plan must entail an identified 
project to be completely performed by the defendant. Under the 
plan, EPA must not hold any funds which are to be spent at EPA's 
discretion unless the relevant statute specifically provides 
that authority. The final order, decree or judgment should 
state what financial penalty the violator is actually paying and 
describe as precisely as possible the credit project the violator 
is expected to perform. 

III. Promoting Consistency 

Treating similar situations in a similar fashion is central 
to the credibility of EPA's enforcement effort and to the success 
of achieving the goal of equitable treatment. This document has 
established several mechanisms to promote such consistency. Yet 
it still leaves enough flexibility for settlement and for tailor
ing the penalty to particular circumstances. Perhaps the most 
important mechanisms for achieving consistency are the systematic 
methods for calculating the benefit component and gravity compo
nent of the penalty. Together, they add up to the preliminary 
deterrence amount. The document also sets out guidance on uniform 
approaches for applying adjustment factors to arrive at an initial 
penalty target prior to beginning settlement negotiations or an 
adjusted penalty target after negotiations have begun. 

Nevertheless, if the Agency is to promote consistency, it 
is essential that each case file contain a complete description 
of how each penalty was developed. This description should cover 
how the preliminary deterrence amount was calculated and any 
adjustments made to the preliminary deterrence amount. It should 
also describe the facts and reasons which support such adjustments. 
Only through such complete documentation can enforcement attorneys, 
program staff and their managers learn fr6m each others' experience 
and promote the fairness required by the Policy on Civil Penalties. 

To facilitate the use of this information, Off ice of Legal 
and Enforcement Policy will pursue integration of penalty infor
mation from judicial enforcement actions into a computer system. 
Both Headquarters and all Regional off ices will have access to 
the system through terminals. This would make it possible for 
the Regions to compare the handling of their cases with those of 
other Regions. It could potentially allow the Regions, as well 
as Headquarters, to learn from each others' experience and to 
identify problem areas where policy change or further guidance 
is needed. 



-28-

Use of Penalty Figure in Settlement Discussions 

The Policy and Framework do not seek to constrain negotiations. 
Their goal is to set settlement target figures for the internal 
use of Agency negotiators. Consequently, the penalty figures 
under negotiation do not necessarily have to be as low as the 
internal target figures. Nevertheless, the final settlement 
figures should go no lower than the internal target figures unless 
either: 1) the medium-specific penalty policy so provides or 
2) the reasons for the deviation are properly documented. 
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SUBJECT: 

FROM: 

0;t,f-ft 
UNITED STATES ENVIRONMENTAL. P~CTECTION AGC:~iC f 

fT.l-1 
WASHINGTON, O.C. 20460 

Documenting Penalty Calculations and Justifications in 
EPA Enf orcemen~~ 

James M. S~ ~ 
Assistant Administrator 

TO: Addressees 

This memorandum institutes a uniform system tor documenting 
penalty calculations and explaining how th•Y ar• consistent with 
the applicable penalty policy in all EPA enforceaent actions. It 
expands on the September 14, 1987 Guidance on Proc•saing of 
Consent Decrees (GJl-64) and_require .. nta in several media 
specific penalty policies. The systa will allo" r99ional and OE 
management to assure that EPA settleaent aqreements comply with 
applicable penalty policies, and will provide docuaentation tor 
our actions for purposes of oversight review. Th• meaorandWD 
sets out the information r99ardin9 th• penalty which must be 
discussed at each stage of litigation. Th• exact format of the 
discussion i• left to the discretion of eacb proqr-. All 
discussions of the agency'• settlement poaition r99arding 
penalties are, of course, strictly entorc ... nt confidential 
workprOduct, should be clearly labeled as such and should not be 
released. 

Effec1:ive i .. 1~1ately, every .. ttlement package transaitted 
f roa th• R8C)ional Adainiatrator or ReCJional Counsel to 
Headquarter• for concurrence auat include a written •Penalty 
Justification.• 'ftlia abould include an explanation of how th• 
·penalty, incladtnt ta. econoaic benefit and gravity coaponent·, 
was calcula~. '1'119 a.,ion should then diacwaa in detail th• 
juatiUaation tor any lliti9ation of either coaponent. In part5.:, reference abould be .. d• to th• factor or lanquaqe in 
th• . q policy that is relied upon to justify the mitigation, 
and • . ion -.at be included detailift9. vby aiti9ation i• 
warrante.r. ln' tae particular c-. Por adainiatrative caaea, a 
Penalty '1Umtification allould be prepared for circulation within 
th• Off ice of R8C)ional counael with a final corwent agr .... nt or 

""~ ~ o.:der. It •Y not be circulated to th• a4)~ official vbo signa 
th• final order u t.118 pr•idift9 a9ency official, u.ually th• 
R99ional Mwiniatrator, becaua• it could conatitute u pert:• 
co..unication vbicb would have to be abared with defendants under 
40 e.r.a. Part 22. 
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When the factor relied upon to justify mitigation is 
litigation risk, the Region should state the probable outcome of 
litigation alonq with legal and factual analysis which supports 
its conclusion. For judicial cases, this should be done in 
consultation with the Department of Justice. Specific discussion 
of the evidentiary problems, adverse legal precedent, or other 
litigation problems in the case should be included. If the 
required discussion of the penalty is contained in the litigation 
report or subsequent correspondence between the ORC and OE, the 
settlement package trom the Reqion may reference this discussion 
alonq with an attachment of the previous documentation. 

A similar discussion of Penalty Justification should also be 
included in every settlement package transaitted from the 
Associate Enforcement counsels tor the signature of the Assistant 
Administrator. The Headquarters staff may, however, reference 
the discussion in the reqional memcrandua when it is sufticient. 
seriously d•f icient Penalty Justifications will be returned to 
the Reqion to allow a proper analysis to be prepared.before th• 
Assistant Adainistrator tor Entorce .. nt reviews a consent decree 
tor signature • 

. In addition, each Office of Reqional Counsel case file and 
all 01 files in cases in which 01 i• involved should contain at 
all tim•• during th• course of an entorceaent action 
docwaentati'on of th• current bottoa line aqrHd upon by the 
litigation teaa. ror civil adaini•trative ca• .. , thi• will beqin 
with th• filing of th• adJliniatrativ• coaplaint. For civil 
judicial case•, thi• will begin with th• litigation report, which 
should.include th• penalty propoaed by th• Reqion initially. The 
litigation report ahould clearly indicate how th• gravity and 
econoaic benaf it coaponanta were calculated under the applicable 
penalty policy and di8CU8• in detail anr aitigation that is 
propoaed. Significant uncertainti• Vb c:b could r••ult in 

.. further aiti9ation 8bould alao be identified. 

Th• OB attorMy uaipect to th• cue will than d•t•nain• if 
oz conc:ura vlt.ll tbe.penalty propoaed by the Region in reviewing 
th• referral. oa.c:oneurrenc• vill be dOCUMnted in writing, 
plac-~la. tlle OS caM file and provided to the R99ion. If 01 
·d099 -- .ooncur vitb tile penalty propoaed by th• Region in th• 
rat~ ta. ... lifted OS attorney will prepare a ae11erandua to 
th• -.i• atatinv vitb •pecificity tile bUi•<•> of th• 
nonconc:tarrence. . 

once the enforc.-nt action ia initiated or pre-f 111"9 
naqotiatiou beflin, tbe litigation tea sbcNld clooment any 
•treed upon cbancJ• to tbe bottoa lln• penalty bued upon new 
1nforution·or clrcumlt.anc:•• Vbic:b ari .. dUrlllCJ tile c:our•• of th• 
enforc.-nt action. 'l'lli• doc:imentation 8U8t, at a ainiaua, 
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incl~de a memorandum to the file recording how both the gravity 
a~d economic benefit components ~ere calculated, the basis in the 
3pplicable pen~lty policy and in the specific facts of the case 
for any nitigation, and the changed circumstances or new 
~nfor~ati:n ~hich justify modification of the bottom line. This 
~111 be es~ecially beneficial in cases where there are changes in 
tne litigation team over time. It will enable new attorneys 
assigned to the case to know what the current bottom line penalty 
is and how that has been determined over the course of the case. 

These requirements will serve several functions. It will 
ensure that manaqement has adequate information to judqe 
consistency with the applicable penalty policies in specitic 
cases and in the various enforcement proqrams overall. It also 
will ensure that every regional case file and all OE files in 
cases in which OE is· involved have written docwnentation of how 
the penalty obtained was calculated and justified in terms of the 
penalty policy. This is essential for reviews or audits of our 
settlements. 

Addressees: 

Regional Administrators 
Regions I-X 

Deputy Reqional Adllinistrators 
Reqiona I-X 

Reqional Coun••l• 
Reqions I-X 

E. Donald llliott 
General coun.•l 

Headquartera Compliance PrQCJraa Divi•ion Directors 

Aaaociate lntorc ... nt Counsel• 

Ricbard •• ftftart 
Aaaiatant At:tomey General 
Bil¥~ and lfatural Reaourcea Diviaion 
u~ ~t of Juatic• 
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l'SJTED STATES ES\'IROSMEST AL PROTECTIOS AGES CY ~~ -.. .. j · 

WASHl~GTO~. D.C. 20460 PT· l-'1 u ' . 
I 

MEMO~ANDUM 

SUBJECT: 

FROM: 
• 

Remittance of Fine,and Civil Penatt,ies. 
-- ~ f/A-Courtney M. Price ~ · ·--<-

Assistant Administrator for Enforcement 
and Compliance Monitoring (LE-133) 

G11~~S 

OFFICE Of , .. ,oacrMr,, 
ASO C'OMPLl4"Cf 

MOSITO&I"". 

TO: Associate Enforcement Counsels 
Director, Office of Compliance Analysis and 

Program Operations, 
Regional Counsels · 

This is to inform you of a new Agency rP.mittance procedure 
instituted by the EPA Off ice of the Comptroller. The procedure 
applies to payments on all dehts owed EPA, including civil 
penalties assessed by the Agency. 

All EPA orders requiring payment of fines or civil penal
ties--or letters transmitting those orders--will include language 
consistent with 'the new procedure, which is described below. 

EPA has adopted the Department of Treasury's Nationwide 
Lock box .system for receipt of payments on· debts owed to the 
Agency. Under the Lockbox System, debtors are directed to remit 
payments to the Post Off ice Box address used by the dPsignated 
EPA lockbox bank. Payments received at that •1ockbox• are 
deposited immediately by the responsible bank, and the Agency 
receives a copy of the remittance and all accompanying documP.nts 
within one working day. Users of the system have found that 
the lockbox has several benefit~: Improved cash management, 
increased physical security for the checks, stronger internal 
controls, and a reduced administrative burden. 

For your information, I have attached a listing that shows, 
for each region and for EPA Headquarters, the lockbox address 
to which payments of penalties owed the Agency will be sent. 
(~emittances for SupP.rfund billings nationwide are se~t to a 
single lockbox address.) 
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Chief Administrative Law Judge £dward Finch is directing 
all Agency administrative law judges and hearing clerks to 
implement this new procedure. 

The new procedure supersedes the requirement in the Consol
idated Rules of Practice (CROP), 40 CFR 522.3l(b), that payment 
is to be forwarded directly to the regional hearing clerk. 
This paragraph in the CROP will be formally revised in the 
near future. Because this revision is procedural only, it may 
be implemented prior to the completion of formal rulemaking. 

Under the new procedure, the servicing financial management 
off ices will contact the appropriate hearing clerk as soon as 
they receive notification of a remittance, and will provide 
the hearing clerk with a· copy of the check and accompanying 
documents. Accordingly, questions concerning the status of a 
civil penalty may be directed to either of those offices. In 
addition, the headquarters Financial Reports and Analysis 
Branch (FTS 382-5131) maintains a computerized record of civil 
penalty receivables and collections nationwide. 

More detailed procedures for penalty collections are being 
developed by EPA's Office of the Comptroller. In the meantime, 
any questions concerning the lockbox procedure should be directed 
to your financial management office. 

Attachment 

cc: General Counsel 
Edward B. Finch, Chief Administrative Lew Judge 
Assistant Administrators 
Associate Administrators 
Regional Administrators 
c. Morgan Kinghorn, Comptroller 
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REGION 

Region l -
Boston 

Region 2 -
~ew York 

Region 3 -
Philadelphia 

PP.gion 4 
Atlanta 

Fegion 5 -
Chicago 

Region 6 -
Dallas 

Region 7 -
Kansas City 

Region 8 -
Denver 

LOCKBOX DEPOSITORIES 

LOCKBOX BANK 

Mellon Bank 

Mellon Bank 

Mellon Bank 

The Citizens and 
Southern National 
Bank 

The First National 
Rank of Chicago 

Mellon Bank 

Mellon Bank 

Mellon Bank 

ADDRESS FOR 
REMITTING PAYMENT 

EPA - Region 1 
(Regional Hearing Clerk) 
P.O. Box 360197M 
Pittsburgh, PA 15251 

EPA - Region 2 
(Regional Hearing Clerk) 
P.O. Box 36018AM 
Pittsburgh, PA 15251 

EPA - Region 3 
(Regional Hearing Clerk) 
P.O. Box 360515M 
Pittsburgh, PA 15251 

EPA - Region 4 
(Regional Hearing Clerk) 
P.O. Box 100142 
Atlanta, GA 30384 

EPA - Region 5 
(Regional Hearing Clerk) 
P.O. Box 70753 
Chicago, IL 60673 

EPA· - Region 6 
(Regional Hearing Clerk) 
P.O. Box 360582M 
Pittsburgh, PA 15251 

EPA - Region 7 
(Regional Hearing Clerk) 
P.O. Rox 360748M 
Pittsburgh, PA 15251 

EPA - Region 8 
(Regional Hearing Clerk) 
P.O. Rox 360859M 
Pittsburgh, PA 15251 



Region 9 -
San Francisco 

Region 10 -
Seattle 

Headquarters -
Washington, o.c. 

• 
All Superfund 
Billings 

Mellon Bank 

Mellon Bank 

Mellon Bank 

. :,, 

MPllon Bank 

2 

EPA - Region 9 
(Regional Hearing Clerk) 
P.O. Box 360863M 
Pittsburgh, PA 15251 

EPA - Region 10 
(Regional Hearing Clerk) 
P.O. Box 3~0903M 
Pittsburgh, PA 15251 

EPA ~ Washington 
(Hearing Clerk) 
P.O. Box 360277M 
Pittsburgh, PA 15251 

EPA - Superfund 
P.O. Box 3il003M 
Pittsburgh, PA 15251 
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GM ~-S°3 
.. 
· UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20.:GO 

PIEMORA.~DUM 

on1C'I OP f!'iPOl.C'IMn'T 
AND COWPUA"Cl 

MOlm'OatNG 

SUBJECT: 

FROM: 

.Guidance for Calculating ~h3 Econo:nic Benef!t of 
Nonc""1pliance for ~;:•nalty Auess:oent 

' ' ~ -- ·'h-v' . Courtney M. Price l· / ~~ < r 
Assistan~ ~dmi~i~trator io~ tntorceMent 

TO: 

anc CCl:lpliance Mcnitcri~~ 

Regional Administrators 
Associate Enforcement Counsels 
OECM Off ice Directors 

I. PURPOSE 

This guidance amplifies the material in the Appendix of 
G~-22, •rramework for Statute-Speci!ic Approaches to Penalty 
Assessment.• The Appendix presents a description o! how to 
calculate the economic benefit of noncomp!iance a= par: of 
developing e civil penalty. A new ec:nputer model, SEN, is a 
refinement of the me:hodology for calc~leting the econc::ic 
benefit c: noncompliance.· 

By refinir.g the =ethod~ by which v£·.:alculate the <eonoiZlic 
benefit c! noncompliance, w~ will: 

l. ~t::apo:id to th~ proble=i£ that e:-:.::crce::.ent and ,:-og~:c 
off icu:; iden:i:ioC: ccnce:-nir.~ :nethod£ fo:.- _ ... l.:.ul:t!~c ~:a 
econcciie U.n~:it coci,cnent of a civi! ~enAlty; 

2. Ensure am~n~ ~~e mwdia pro;re.:is appropriate consistency 
in celculatin; the ec:nc:.mic benefit c::ponen~. e~ ~ eivil penelty: 

3. Ens~re thet ~he gccnor.ic !>enef it cf ~oncompli~n=~ ~on
tir.ues to be e !ai:-ly val1Jed, ree.:ona.ble compo!"lent of e .:1 vil 
peni1lty: end 

4. En~u:-e that the aasum~ticns and ~eta uoe~ in BEN to 
calcul~te the econocie benefit component can be de~~nded at 
eith~r an ~d:\inistrative hearing or e judicial proceeding. 
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II. SCOPE 

This guidance describes BEN, the new computer model, in 
terms of how this model resolves the identified problems related 
to the use of CIVPEN. EPA personnel can use BEN to calculate thf) 
econor:iic benefit a violator gains from delaying capital expendi
tures for pollution control equipment or from avoiding the costs 
cf cperating and maintaining pollution control equipment. 
Exhibit I summarizes BEN. 

EPA personnel cannot use BEN to calculate the economic 
benefit component of a civil penalty if a violator's action 
does not involve A delaye.d or avoi~ed expenditure. Ur.der 
these circumstances, program off ices may elect to develop 
atatute-specif ic formulas as provided in GM•22 for calculating 
the economic benefit component of a civil penalty. These 
formulas would be used to develop civil penalties in response 
to actions such as certain TSCA marking/disposal violations or 
RCRA reporting violations. The rule of thumb in the general 
penalty policy would not be appropriate for these types cf 
violations. 

OPPE is considering the feasibility of developing a second 
computer =odel or rule of thlmb formula that could be applied 
uniformly to violations that do not involve delayed or avoided 
expenditures. 

III. NEW CIVIL PENALTY POLICY APPROACH 

Regional personnel aay use the rule of thumb described in 
GM-22 to develop a preliminary estimate of the economic benefit 
component of a civil penalty. The rule o~ thu:nb is for the 
convenience of EPA and in not intended to give a violator a lowe~· 
economic benefit component in a civil penalty. Regional pe~scnncl 
should consider whether an estimate cf economic bencf it derived 
with the rule of thumb would be lower thar. an esticate calculated 
with BEN. Fe~ example, the longer the p~riod of noncompliance, 
the more the rule cf thumb underestimates the economic benefit 
cf nonccmpliance. 

If EPA proposes and a violator accepts the :ule of th~b 
calculation, Regional personnel can develop the civil penalty 
without further analysis of economic benefits. If a violator 
disputes t.he economic benefit figure calculated under the rul~ 
cf th\mlb, a more so~histicated method to develop the economic 
benefit cocponent of the penalty is required. 
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In general, if the estimate under the rule of thumb is 
less than $10,000, the economic benefit component is not needed 
to develop a civil penalty1l the other faictors in GM-22 still 
apply. lf the rule of thumb estimate is more than $10,000, 
Regionel personnel should use !EN to develop an estimate of 
the economic benefit component. 

IV. USING BEN TO CALCULATE ECONOMIC BENEFIT OF NONCOMPLI)~CE 

EPA personnel should use the revised computer model BEN 
whenever: 

l. the riJle of thumb indicates that the 
economic benefit of noncompliance is 
greater than $10,0001 or 

2. the violator rejects the rule of thumb 
calculation. 

BEN uses 13 data variables. At the opticn of the user, 
BEN substitutes standard values for 8 of the 13 entries, and 
the user only provides data for S varia.bles. (See· Exhibit I.) 

BEN also has the capability for EPA pe:sonnel to ente: 
for those 8 v&riables the actual financial data of e violator. 
In appropriate ceses, EPA should notify a violator of the 
opportunity to submit actual financial data to use in !£N 
instead of the 8 standard values. If a violator a;ree~ to 
supply f inencial data, the violator must supply deta fer all 
the standard values. 

V. ADVANTAGES OF BEN OVER OTHER CALCULATION METHODS 

The co~puter model BEN has advantages over previously 
used methods for calcul~ting the econanic benefit component 
ct a civil penalty. BEN does not re~wire finnneial research 
by EPA personnel. The five required variables are inform~tion 
about capital costs, annual operation and maintenance costs, 
and the dates for the period of noncompliance. Further, BEN 
hac the ~lexibility to allow a violator who cooperetP.s with 
EPA to provide actual financial data that may ~f!cct the p~nalty 
calculation • 

.!I Although the gen~ral penalty policy eut off point io $10,000, 
each program cff icc ~~Y establish a cut off point for the 
pro~rl:lt's medium-specific policy. 
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An economic benefit component calculated with BEN can be 
defended in on administrative or ju~icial proceeding on the 
grounds that the standard values used in BE~ are derived from 
standard financial procedures and the violator had an opportu
nity to provide financial date to help develop tho civil penalty. 

The use of BEN or statute-specific formulas when appro
priate giveo the Regional Offices flexibility in determining 
the economic beno!it of noncc=pliance. Regional personnel 
have a con£istent method !or develo,ing a civil penalty under 
several statutes for multiple violations that involve delaye~ 
capital co~ts and avoided operation and maintenance costs. 

BEN is easy for a laY111an to use. The documentation is 
built into the program so that a Regional user always has 
updated d~cumentation and can use the program with miniMal 
training. States are more likely to follow EPA's lea~ in 
pursuing the economic benefit of noncompliance through civil 
ponftlty assessments because the method available from EPA to 
serve as a model does not require extensive financial research. 

cc: Regional Enforcement Contacts 
Program Campliance Office Directors 



Exhibit I 

fil 
A. Accessed via terminal to EPA's IBM computer in nurham, N.C. 

B. Can be run in either of two modes: 

l. Standard aode: 

a) Requires S inputs: 

i. Initial Capital Investment 

ii. Annual Operating and MaintenQnce txpense 

iii. First Month of Noncompliance 

iv. Compliance Date 

v. Penalty Payment D~te 

b) Relies on realistic standard values for 
remaining variables: 

i. A set o! stander~ values fer private 
companies 

ii. A set of standard values !or aunici
pally-ovned or not-for-prof it co~panies 

c) Would be used for final caleul~tion of economic 
benefit unless the violating firm objected and 
supplied all its own f inanci.ol data 

2. Specific mode: 

a) Re;uires 13 inputs 

b) Would be used if violating firm aupplied data or 
if EPA staff researched dotM 

c. I~ easy to use 

1. Optional on-line documentation will guide inexporiencod 
users through each step of the model 

2. Written documentation will be cvaila~le by December 
1984 

o. I~ base~ on ~odern f inancinl p~ic:iplc~ 

• 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY PT~, l_-b 
WASHINGTON, D.C. 20460 G~-L j 

OCT 30 9i5 

MEMORANDUM 

SUBJECT: 

FROM: 

Div~sion of Penalties with State and)\ocal 

Courtney M. Price C,~ fh ;--{,/~ 
Assistant Administrator 1or Enforcement 

and Compliance Monitoring 

Governments 

TO: Regional Administrators 
Associate Enforcement Counsels 
Program Enforcement Division Directors 
Regional Counsels 

This memorandum provides guidance to Agency enforcement 
attorneys on the division of civil penalties with state and 
local governments, when appropriate. In hia •policy Framework 
for State/EPA Enforcement Aoreements• of June 26, 1984, Deputy 
Administrator Al Alm stated that the EPA should arrange for 
penalties to accrue to states where permitted by law.- This 
statement generated a number of inquiries from states and from 
the Regions. Both the states and the Regions were particularly 
interested in what factors EPA would consider in dividing 
penalties with state and local governments. In addition, the 
issue was raised in two recent cases, u.s. v Jones ' Laughlin 
(N.D. Ohio) and v.s. v Georgia Pacific Corporation (M.D. La.). 
In each case, a state or local governmental entity requested a 
significant portion of the involved penalty. Consequently, OECM 
and OOJ jointly concluded that this policy was needed. · 

EPA generally encourages state and local participation in 
federal environmental enforcement actions. State and local 
entities may share in civil penalties that result from their 
participation, to the extent that penalty division is permitted 
by federal, state and local law, and is appropriate under the 
circumstances of the individual case. Penalty division advances 
federal enforcement goals by: 

1) encouraging states to develop and maintain active 
enforcement programs, and 

2) enhancing federal/state cooperation in environmental 
enforcement. 
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However, penalty division should be approached cautiously because 
of certain inherent concerns, including: 

l) increased complexity in negotiations among the 
various parties, and the accompanying potential 
for federal/state disagreement over penalty 
division; and 

2) compliance with the Miscellaneous Receipts Act, 31 
u.s.c. 53302, which requires that funds properly 
payable to the United States must be paid to the U.S. 
Treasury. Thus any agreement on the division of 
penalties must be completed prior to issuance of and 
incorporated into a consent decree. 

As in any other court-ordered assessment of penalties under 
the statutes administered by EPA, advance coordination and 
approval of penalty divisions with the Department of Justice is 
required. Similarly, the Department of Justice will not agree 
to any penalty divisions without my advance concurrence or that 
of my designee. In accordance with current Agency policy, 
advance copies of all consent decrees, including those involv
ing penalty divieions, should be forwarded to the appropriate 
Associate Enforcement Counsel for review prior to commencement 
of neg9tiations. 

The following factors should be considered in deciding if 
penalty division is appropriate: 

1) The state or local government must have an indepen
dent claim under federal or state law that supports 
its entitlement to civil penalties. If the entire 
basis of the litigation is the federal enforcement 
action, then the entire penalty would be due to the 
federal government. 

2) The state or local government must have the authority 
to seek civil penalties. If a state or local govern
ment is authorized to seek only limited civil 
penalties, it is ineligible to share in penalties 
beyond its statutory limit. 

3) The state or local government must have partici
pated actively in prosecuting the ease. For example, 
the state or local government must have filed com
plaints and pleadings, asserted claims for penalties 
and been actively involved in both litigating the 
case and any negotiations that took place pursuant 
to the enforcement action. 
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4) For contempt actions, the state or local government 
must have participated in the underlying action 
giving rise to the contempt action, been a signatory 
to the underlying consent decree, participated 
in the contempt action by filing pleadings asserting 
claims for penalties, and been actively involved 
in both litigating the case and any negotiation• 
connected with that proceeding.1/ 

The penalties should be divided in a proposed consent 
decree based on the level of participation and the penalty 
assessment authority of the state or locality. Penalty division 
may be accomplished more readily if apecif ic tasks are assigned 
to particular entities during the course of the litigation. 
But in all events, the division ahould reflect a fair apportion
ment based on the technical and legal contributions of the 
participants, within the limits of each participant's statutory 
entitlement to penalties. Penalty division should not take 
place until the end of settlement negotiation. The aubject 
of penalty division is a aatter for di•cussion among the 
governmental plaintiffs. It is inappropriate for the defendant 
to participate in such discussions. 

cc: F. Henry Habicht II, Assistant Attorney General 
Land and Natural Resources Division 

1/ If the consent decree contains stipulated penalties and 
specifies how they are to be divided, the government will 
abide by those terms. 
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.. ft . 
(~Al UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
"-,,,~~ WASHINGTON. O.C. 20460 p T. 1- \ 

.. t .. o,~" D£C \ 6 !986 G ("\ " 5' 

MEMORANDUM 

SUBJECT: Guidance on Determining a Violator's 
Ability to Pay a Civil Penalty 

FROM: Thomas L. Adams, Jr. -4..\... ~ ...... \ 
Assista~t Adminstrator for 

Enforcement and Compliance Monitorin9 

TO: Assistant Administrators 
Regional Administrators 

!. PURPOSE 

OJJ1r:f OJ 
UoJOllr.fll.4J .. r U•D 

COIOll'llA .. 1'.k ... 0 .. tTO•u .. c; 

This guidance ampli(ies the discussion in the Uniform 
Civil Penalty Policy on hew to adjust a penalty target figure 
when a violator claims paying a civil penalty would cause 
extreme financial hardship. This guidance was developed to 
meet the commitment made in the Uniform Civil Penalty Policy 
issued February 16, 1984, and in response to Regional Office 
requests for amplification of the "Framework for Statute
Specific Approaches to Penalty Assessments" (GM-22). 

II. APPLICABILITY 

This guidance applies to the calculation of civii' 
penalties under medium-specific policies issued in accordance 
with the Uniform Civil Penalty Policy that EPA imposes on: 

1. For-profit publicly or closely held entities: and 

2. For-profit entities owned by not-for-profit entities. 

This guidance does not apply to: 

1. The calculation of civil penalties that EPA imposes 
on municipalities and other not-for-profit entities: or 

2. A violator who files for bankruptcy or is in bankruptcy 
proceedings after EPA initiates the enforcement action. 
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II I. SCOPE 

This guidance only gives a general evaluation of the 
financial health of a violator and the possible effects of 
paying a civil penalty for the purpose of settlement 
negotiations. ~t describes when to apply the ability to pay 
factor and provides a methodology for applying the factor 
using a computer program, ABEL. 

The guidance does not prescribe the amount by which EPA 
may reduce a civil penalty if the ability to pay factor is 
applied. The methodology in this guidance will not calculate 
a specific dollar amount that a violator can afford in civil 
penalties nor does it provide a way to predict whether paying 
a certain amount for a civil penalty will cause an already 
financially troubl~d firm to go out of business. 

For an ability to pay analysis, EPA needs specific financial 
information from a violator (see section V). EPA includes the 
financial data in a litigation report only when the data are 
requested by the Department of Justice or offered by the violator. 

IV. THE ABILITY TO PAY FACTOR 

Under the Uniform Civil Penalty Policy, EPA may consider 
using the ability to pay factor to adjust a civil penalty 
when the assessment of a civil penalty may result in extreme 
financial hardship. Financial hardship cannot be expressed 
in absolute terms. Any limitation on a violator's ability 
to pay depends on how soon the payments must be made and 
what the violator has to give up to make the payments. A 
violator has several options for paying a civil penalty: 

1. Use cash on hand: 

2. Sell assets: .. 
3. Increase debt by commercial borrowing; 

4. Increase equity by selling stock: 

s. Apply toward a civil penalty for a period of time 
.,,,.hat wo ... ~J otherwise be distributed as profit; or 

6. Use internalJ.y-generated future cash flows by deferring 
or eliminating some planned future investments. 

Each of these options will affect a for-profit violator's 
operations to some degree. EPA must decide whether to adjust 
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a proposed penalty amount and by how much, taking into account 
the gravity of the violation and other criteria in medium
specific guidance. 

V. INFORMATION TO DETERMINE ABILITY TO PAY 

If ability to pay is at issue, EPA may request from a 
violator any financial information the Agency needs to evaluate 
the violator's claim of extreme financial hardship. A violator 
who raises the issue has the burden of providing information 
to demonstrate extreme financial hardship. 

Financial information to request from for-prof it entities 
may include the most recent three to five years of: 

1. Tax returns: 

2. Balance sheets; 

3. Income statements; 

4. Statements of changes in financial position: 

s. Statements of operations: 

6. Retained earnings statements; 

7. Loan applications, financing agreements, 
security agreements; 

8. Annual reports: or 

9. Business services, such as Compustat, Dun and 
Bradstreet, or Value Line. 

. . 
Tax returns are the most complete and in the most consis

tent form for analysis. Tax returns also provide financial 
information in a format for direct input into ABEL. Annual 
reports are the most difficult to analyze and may require 
the assistance of a financial analyst. 

When reque: ~.ng information informally or through 
interrogatories or discovery, ErA s~~~!= ask for three to 
five years of tax returns along with all other financial 
information that a violator regularly maintains as business 
records. If a violator refuses to give EPA the information 
to evaluate the violator's ability to pay, EPA should seek 
the full calculated penalty amount under the assumption that 
the violator can pay. 
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VI. CONFIDENTIALITY OF FINANCIAL INFORMATION 

A violator can claim confidentiality for financial 
information •ubmitted to EPA. !n accordance with the regu
lations on confidential business information, 40 CFR 2.203, 
EPA must give notice to a violator that the violator may ' 
assert a business confidentiality claim. EPA's notice must 
contain the information required in 40 CFR 2.203. The notice 
must include a statement that if the violator submits financial 
information without a confidentiality claim, EPA may release 
the information without further notice to the violator. 

The violator can make a claim of confidentiality for 
financial information in a cover letter accompanying the 
information. Information in published annual reports would 
not be entitled to confidential treatment • . . 

VII. APPLYING THE ABILITY TO PAY FACTOR 

Under the terms of a consent decree, a violator pays a 
civil penalty in addition to making any capital investment 
necessary to come into compliance. EPA considers the costs 
of attaining compliance when applying the ability to pay factor 
to a civil penalty calcul~tion. 

EPA determines whether to apply the ability to pay 
factor using a four-step process: 

1. Determine, if ·possible, whether a violator plans to 
claim extreme financial hardship: 

2. Determine whether criteria in the Uniform Civil 
Penalty Policy and medium-specific guidance require consideration 
of ability to pay: · . 

3. Evaluate the overall financial health of a violator's 
operations by analyzing financial information provided by a 
violator or from other sources, such as business services: and 

4. Project the probabilities of a violator having future 
internally-generated cash flows to evaluate how paying a proposed 
civil pe:·~al ty may affect =1 viola tor's financial decisions. 

VIII. FINANCIAL COMPUTER PP.OGRAM 

EPA's computer program, ABEL, assists in evaluating ~he 
financial health of for-profit entities, based on the estimated 
strength of internally-generated cash flows. ABEL ~ses ~inancial 
information on a violator to evaluate the overall financial 
health of a violator (step 3 above). The program uses standard 
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financial ra.t..ios to evaluate a violator's ability to borrow 
money and pay current and long-term operating expenses. 

ABEL alao projects the probable availability of 
future internally-generated cash flows to evaluate some of a 
violator's options for paying a civil penalty (step 4 above). 
EPA is developing a user's manual to provide self instruction 
in the use of ABEL in addition to the documentation and help 
aids in the computer program. 

Exhibit 1 is a hypothetical use of ABEL to evaluate a 
violator's financial health. If the ABEL analysis indicates 
that a violator may not be able to finance a civil penalty 
with internally-generated cash flows, EPA should check all 
available financial information for other possible sources 
of cash flows for paying a civil penalty. 

For example, in corporate tax returns, item 26 of 
Schedule A (cost of goods sold) sets forth deductions for 
entertaining, advertising, and professional dues. Schedule E 
shows the compensation of officers. In Schedule L (balance 
sheets), item 8 sets forth investments that may include 
certificates of deposit or money market funds. These types 
of assets and expenses do not directly affect operations and 
may vary considerably from year to year without adversely 
affecting the violator's operations. Because a civil penalty 
should be viewed as a one-time expense, these kinds of assets 
and expenses could be sources of cash for a civil penalty. 

Using the sources of financial information from the example 
above, liquid assets such as certificates of deposit and 
money market funds could be used to pay a penalty. Expenses 
for advertising, entertaining, or professional dues could be 
reduced for a short period to pay a civil penalty. A corporate 
officer might even be willing to take less compensation for 
a short period. A combination of options like these ma,y 
produce enough cash flow to pay a civil penalty without 
causing the violator extreme financial hardship in meeting 
operating expenses. 

Attachment 



EXHIBIT l 

Assumption that Violator is Financially Healthy 

Assume that EPA has calculated an economic benefit for 
Company X of $140,000 and a gravity component of $110,000 for 
a total propoaed penalty of $250,000. EPA presents the 
proposed penalty after several negotiation sessions, and the 
CEO for Company X then claims that the company cannot afford 
to pay ~hat much. In support of the claim, the CEO produces 
accounting statements showing that the firm paid no income 
~axes f~r the previous three years and had less than $100,000 
in net income for those years. 

EPA requests tax returns and other financial information 
for the most recent three years of Company x. EPA enters the 
tax return information in ABEL and receives the output in 
Attachment A. The Phase l analysis from ABEL is not dispositive 
of the issue, so EPA performs a Phase 2 analysis • .. 

The Phase 2 analysis indicates that Company X can finance 
a civil penalty of $250,000 from internally-generated cash flows, 
even after planning for $400,000 in pollution control investments 
and $50,000 for annual O&M expenses. The table in Phase 2 
shows a 99 percent probability that Company X will have future· 
cash flows with a net present value of $370,061 available to 
pay a civil penalty. 

, Assumption that Viol~tor Is Not Financially Healthy 

Assume again that EPA has calculated a total penalty amount 
of $250,000. Company Z claims extreme financial hardship. If 
the ABEL analysis indicates that Company Z would have little 
probability of generating $250,000 in cash flows during the 
next five years, EPA would go back to the financial data 
supplied by the violator and look for items that may indicate 
a source of cash, including loans outstanding to corporate 
officers, entertainment expense deductions, company cars or 
airplanes, amount of compensation for .corporate officers, 
compensation for relatives of corporate officers who ,do not 
have clearly defined duties. 

If the ABEL Phase 1 analysis indicates that Company Z 
may have additional debt capacity (debt/equity ratio), EPA 
would look in the tax returns for the amount of long term 
debt the violator is carrying and analyze any loan applications 
the violator submitted ;.n response to 1 ~~' s request for 
financial information. frequently, firms can borrow additional 
money for operations and fret! up cash flow to pay civil 
penalties. 

Even a firm on the verge of bankruptcy may choose to 
set~le an enforcem~nt action with a civil penalty provision in 
the consent decree. EPA should always seek some civil penalty. 
ABEL and other financial analysis provide a range of penalty 
amounts for the purpose of settlement negotiations. 
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This memorandum transmits the new Agency policy on the use 
ot "supplemental environmental projects" in Agency consent orders 
and decrees. It amends GM-22, "A Framework tor statute-s;ecific 
Approaches to Penalty Assessments: Implem,anting EPA's Policy on 
Ciyil Penalties (issued February 16, 1984), by replacing and 
superseding the.section on "Altarnatiye Payments" on paqes 24-27 
of that docum~- .•. u...e...-•~note that this policy amends QD.U 
the section on-"alternativa payments" and that all oth1r sections 
of GM-22 remain in attic~. · 

In the past, th•·A9ency has used several terms to describe 
substantive settlement conditions (usually projects or 
act.i Vi ties) / Othtr than thQll raauirad Al injµnctiyl relief 1:0 
correct th• undttriying"·yiolation, which the def endant/reapondent 
may undertake in exchan9e tor a reduction in th• amount of the 
assessed civil penalty. In GM-22, th••• conditions are called 
"alternative paym1nta." They also havs periodically been 
ref erred to as "mitigation projects• or •environmentally 
benef.icial expenditures." The A9ency's past experience with 
these projects has sometimes been proble-tic,· in part because 
GM-22 did not fully describe th• kinds .of project• that are 
appropriate for penalty reduction, th• situations under which 
they should be considered, and th• amount by which th• penalty · 
demand can be reduced. 



The Agency believes that these projects, if carefully 
crafted and executed, provide useful environmental benefits 
beyond what can be secured solely through injunctive relief. We 
particularly believe they can be a useful vehicle in promoting 
pollution prevention. Last year, the Office of Enforcement 
explored with the Environmental Management counsel major issues 
relating to the use of "alternative payments," and since then has 
worked closely with the Environment and Natural Resources 
Division of the Department of Justice to develop this new policy 
on the systematic use of these projects. This policy applies to 
both administrative and judicial settlements. 

In order to provide a common term of reference, this policy 
replaces the term "alternative payment" with the general term 
"supplemental environmental project." The policy describes five 
specific categories of projects which the Agency will consider as 
supplemental environmental projects in a settlement: pollution 
prevention; pollution reduction; environmental rest.oration; 
enyironmental auditing; and Public awareness. It also provides a 
number of specific ex~mples of supplemental projects. 

I am confident that this new policy on "supplemental 
environmental projects" will enable the Aqency to secure 
additional protect.ion of human health and the environment 
while avoidinq the difficulties which occasionally characterized 
their past use. This policy takes effect immediately, and media
specific policies will be modified to conform to this policy as 
quickly as possible. Any questions you have reqardin9 its 
implementation should be addressed to Ed Reich, the Deputy 
Assist.ant Administrator for Enforcement or t.o Scott Fulton, 
senior Enforcement counsel. 

Attachment 
- .. .. 

cc: Deputy Administrator _ 
Associate Deputy Administ.rator 
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Suppleaental Enyiroruaental Projects 

A. Introduction 

In settlement of environmental enforcement cases, the United 
States will insist upon terms which require defendants to achieve 
and maintain compliance with Federal environmental laws and 
regulations. In certain instances, additional relief in the form 
of projects remediating the adverse public health or environment
al consequences of the violations at issue may be included in the 
settlement to off set the effects of the particular violation 
which prompted the suit. As part of the settlement, the size of 
the final assessed penalty may reflect the commitment of the 
defendant/respondent to undertake environmentally beneficial 
expenditures ("Supplemental Environmental Projects"). 

Even when such conditions serve as a basis for considering a 
Supplemental Environmental Project, the Agency's penalty policies 
will still require the assessment of a substantial monetary 
penalty according to criteria described in A Framework for 
Statute-Specific Approaches to Penalty Assessments; Implementing 
EPA's Policy on Civil Penalties (GM-22), generally at a level 
which captures the defendant/respondent's economic benefit of 
noncompliance plus some appreciable portion of the gravity 
comp~nent of the penalty. 2-ch administrative settlement in
which a "horizontal" Supplemental Environmental Project or 
substitute performance is proposed (see below) must be approved 
by the Assistant Adlllinistrator for Enforcement, and, where 
required by the Agency's delegations policy, the media Assistant 
Administrator. Judicial settlements, including any of the 
·projects described herein, will continue to require the approval 
of the Assistant Administrator for Enforcement and also be 
approved by the Assistant Attorney General for the Environment 
and Natural Resources Di vision. · 

EPA will expand its approach to.supplemental Environmental 
Projects while also maintaining a nexus (relationship) between 
the original violation and the supplemental project. EPA may 
approve a supplemental project so .long as that project furthers 
the Agency'• statutory mandates to clean up the environment and 
deter violations of the law. 1 Accordingly, supplemental projects 

. A supplemental project cannot be used to resolve 
violations at a facility other than the facility or facilities 
which are the subject of the enforcement action. This would run 
counter to deterrence objectives, •ince it would effectively qive 
a company a penalty "brea~" for violations at-o~o facility for 
undertaking what amounts to legally requi~8Q co•pliance efforts 
at another facility. such a scenario would operate to reward 
recalcitrance, poor-management practices, and non-compliance. 
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may be considered if: (l) violations are corrected through 
actions to ensure future compliance; (2) deterrence objectives 
are served by payment of a substantial monetary penalty as 
discussed above; and (3) there is an appropriate "nexus" or 
relationship between the nature of the violation and the 

. environmental benefits to be derived from the supplemental 
project. · 

All supplemental projects must improve the injured 
environment or reduce the total risk burden posed to public 
health or the environment by the identified violations. The five 
categories of permissible supplemental activities are pollution 
prevention, pollution reduction, environmental restoration, 
environmental auditing projects, and public awareness projects 
which are directly related to addressing compliance problems 
within the industry within which the violation took place. EPA 
negotiators should make it clear to a defendant/respondent 
interested in proposing a supplemental project that the Agency is 
looking only for these types of projects (cf. section F, below). 

Under IlQ circumstances will a defendant/respondent be given· 
additional time to correct the violation and return to compliance 
in exchange for the conduct of a supplemental project. 

B. Categories of Supplemental Environmental Projects 

Five categories of projects will be considered as potential 
Supplemental Environmental Projects, subject to meeting the 
additional criteria described in succeeding sections. 

l. Pollution Prevention Projects 

Consistent with the Agency's forthcoming Pollution 
Prevention Policy Statement and Pollution Prevention Strategy, a 
pollution prevention. project substantially reduces or prevents 
the generation or creation of pollutants through use .reduction 
(i.e., by.changing industrial processes, or by substituting 
different fuels or materials) or through application of closed
loop processes. A project which substantially reduces the 
discharge of generated pollutants through innovative recycling 
technologies may be considered a pollution prevention project if 
the pollutants are kept out of the environment in perpetuity. 

2. Pollution Reduction Projects 

A pollution reduction project is defined a~ a project which 
goes substantially beyond compliance with discharge limitations 
to further reduce the amount of pollution that would otherwise be 
discharged into the environment. Examples include a pr~ject that 
reduces the discharge of pollutants through more effective end
of-pipe or stack removal technologies; through improved operation 
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and maintenance; or recycling of residuals at the end of the 
pipe. 1 

sometimes an acceptable pollution reduction project ~ 
encompass an "accelerated compliance project". For instance, 
assuming there is a statutory or regulatory schedule for 
pollution phaseout or reduction (or is likely to be proposed in 
the foreseeable future, e.g., an upcoming rulemaking), if a 
defendant/respondent proposes to complete a phaseout or reduction 
at least 24 months ahead of time, and such proposal for 
accelerated compliance can be demonstrated to result in 
significant pollution reduction (i.e., one can objectively 
quantify a substantial amount of pollution reduction due to the 
accelerated compliance) then such a proposal may proceed to be 
evaluated according to the rest of the appropriateness criteria 
below. In addition, if the defendant/respondent substitutes 
another substance for the one being phased out, he has the burden 
to demonstrate that the substance is non-polluting, otherwise no 
supplemental environmental project will be allowed and, indeed, 
additional liability may accrue. · 

3. Projects Remediatin; Adyerse Public Health or 
Enyironmental conseguences (Environmental Restoration 
Projects) . 

An environmental restoration project is defined as a project 
that not only repairs the damage done to the environment because 
of the violation, but which goes beyond repair to enhance the 
environment in the vicinity of the violating facility. 

4. Environmental Auditing Projects 

Environmental Auditing that represents general good business 
practices are not acceptable supplemental projects under this 
policy (cf. section E). > However, such a .·project may be 
considered by the Agency if the defendant/respondent undertakes 
additional auditing practices designed to seek corrections to 

Where the obligation to reduce the pollution is alre~dy 
effective, or is subject to-an "as soon as practicable" 
or comparable standard, a proposal to further reduce . 
pollution would not fulfill the definition of a pollution 
reduction project, and would not be appropriate. 

It should be noted that the Agency has ~he authority to 
require an environmental audit as an element of injunctive 
relief when it deems it appropriate· given the fact pattern 
surrounding the violation subject to the usual limits on the 
scope of injunctive relief.. -
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existing management and/or environmental practices whose 
deficiencies appear to be contributing to recurring or potenti l 
violations 7 Th7se oth7r.potential violati~n~ may encompass no~ 
only the violating facility, but other facilities owned and 
operated by the defendant/respondent, in order to identify, and 
correct as necessary, management or environmental practices that 
could lead to recurring or future violations of the type which 
are the basis for the enforcement action.• 

Audit projects which fall within the scope of this policy 
can be justified as furthering the Agency's legitimate goal of 
encouraging compliance with and avoiding, as well as detecting, 
violation of federal environmental laws and regulations. such 
audits will not, however, be approved as a supplemental project 
in order to deal with similar, obvious violations at other 
facilities. 

5. Enforcement-Related Environmental PUblic Awareness 
Projects 

These projects are defined as publications, broadcasts, 
or seminars which underscore for the regulated community the 
importance of complying with environmental laws or disseminate 
technical information about the means of complying with 
environmental laws. Permissible public awareness projects may 
included sponsoring industry-wide seminars directly related to 
correcting widespread or prevalent violations within an industry,. 
e.g., a media campaign funded by the violator to discourage fuel 
switching and tampering with automobile pollution control equip
ment or one which calls for the defendant/respondent to organize 
a conference or ·sponsor a series of public service announcements 
describing how violations were corrected at' a facility through 
the use of innovative technology and how similar facilities could 
also implement thes~ production changes. 

Public Awareness Projects directly serve Agency deterrence 
objectives and contribute indirectly to Agency enforcement 
efforts. Though they are not subject to the nexus requirement 
applicable to other supplemental environmental projects, they 
must be related to the type of violations which are/were the 
subject of the underlying lawsuit. Defendants/respondents who 
fund or implement a public awareness project must also agree to 
publicly state in.a prominent manner that the project was 
undertaken as part of the settlement of a lawsuit brought by the 
Agency or a State. These projects will be closely scrutinized to 
ensure that they fulfill the legitimate objectives of this policy 
in all respects. 

• Of course, this requirement is subject to the 
qualifications of footnote l. 
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6. Projects Not Allowed as Supplemental Projects 

several types of projects, which have been proposed in the 
past, would no longer be approveable Supplemental Environmental 
Projects. Examples of projects that would~ be eligible 
include: 

l. general educational or environmental awareness
rais1ng projects (e.g., sponsoring public seminars 
about, or inviting local schools to tour, the 
environmental controls at a facility; promoting 
recycling in a community):. 

2. contribution to research at a college or 
university concerning the environmental area of 
noncompliance or concerning any other area of 
environmental study; 

3. a project unrelated to the enforcement action, but 
otherwise beneficial to the community e.g., 
contribute to local charity). 

c. "Nexus" CRelatiOnshipl of Supplemental Environmental Project 
to the violation .. 
The categories of Supplemental Environmental Projects 

described above (except for Public Awareness Projects) may be 
considered if there is an appropriate "nexus" or relationship 
between the nature of the violation and the environmental 
benefits to be derived from the type of supplemental project. 
For example, the "nexus" between the violation and an 
environmental restoration project exists when it remediates 
injury caused by the same pollutant at the same facility giving 
rise to the violation. Such projects must further the Agency's 
mission as defined by appropriate statutory mandates, including 
the purpose sections of the various statutes under which EPA 
operates. The Agency·will evaluate whether the required "nexus" 
between the pollutant discharge violation and the project exists.· 

l. RafD1irements tor Remediotign Prgjacts 

Examples of circumstances presenting an appropriate nexus 
include: 

a .• · A project requiring the purchase of wetlands which then 
act to purge pollutants unlawfully discharged in 
receiving waters. In this example, EPA·will evaluate 
whether the required "nexus" between th~ pollutant 
discharge violations and the wetlands to be purchased 
can be established. EPA will evaluate the nexus 
between the project and the violation in terms of both 
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geogr~phy and the pollution treatment benefits of the 
wetlands. 

b. A project which calls for the acquisition and 
preservation of wetlands in the immediate vicinity of 
wetlands injure~ by unlawful discharges, in order to 
replace the environmental services lost by reason of 
such injury. 

c. A "restoration" project, such as a stream sediment 
characterization or remediation program to determine 
the extent and nature of pollution caused by the 
violation and to formulate and implement a plan for 
remediating sediment near the facility. such a stream 
sediment characterization or restoration project, if 
obtainable as injunctive relief pursuant to the 
statutory provisions of the Clean Water Act in the 
particular case, would not be approveable as a 
supplemental project. 

2. Nexus for Pollution Prevention/Pollution Reduction/ 
Environmental Restoration/Environmental Auditing 
Projects · , 

The "nexus" for pollution prevention, pollution reduction, 
environmental restoration and environmental auditing projects may 
either be vertical or horizontal. as described below. 

a. Vertical "N¢xus" 

A "vertical" nexus exists when the supplemental project 
operates to reduce pollutant loadings to a given environmental 
medium to offset earlier excess loadings of the same pollutant in 
the same medium which were created by the violation in question. 
Even if the violations are corrected by reducing pollutant 
loadings to the levels required by law, further reductions may be 
warranted in order to alleviate the risk to the environment or . 
public heal th caused by past excess loadings. Typically·, such 
projects follow a violation ·back into the manufacturing process 
to address the root cau~e...of the pollution. Such reductions may 
be obtained from the source responsible for the violation or, in 
appropriate cases, may be obtained from another source, either 
upstream, up gradient or upwind of the responsible source. 

For example, if pollutants were discharged in violation of 
the Clean Water Act from a facility at a certain point along a 
river, an acceptable pollution reduction project would be to 
reduce discharges of that same pollutant at an upstream facility 
on the same river. Another classic example of a·· "vertical" 
pollution prevention activity is the alteration of a production 
process at a facility which handles a portion of the 
manufacturing process antecedent to that which caused the 
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violation of the regulatory requirement in a way that yields 
reductions or total elimination of the residual pollutant 
discharges to the environmental media assaulted by the violation. 
Both of these examples present the necessary nexus between the 
·violation and the supplemental project. 

b. Horizontal "Nexus" 

A "horizontal" nexus exists when the· supplemental project 
involves either (a) relief for different media at a given 
facility or b) relief for the same medium at different 
facilities. The nexus between supplemental projects in.this 
category and the violation must be carefully scrutinized. The 
nexus will be met only if the supplemental project would reduce 
the overall public health or environmental risk posed by the 
facility responsible for the violation or enhances the prospects 
for reducing or eliminating the likelihood of future violations 
substantially similar to those which are the basis for the 
enforcement action. Approval of such projects is appropriate 
only where the terms of the settlement insure that the 
defendant/respondent will be subject to required injunctive 
relief prescribed by the compliance and deterrence policies 
stated in the various Acts and their implementing regulations. 
In those circumstances, the Agency believes the required nexus to 
the statutory goals has been"met. 

Following are examples of approveable projects demonstrating 
a "horizontal" nexus to the violation: 

l. Violations of the Resource conservation and Recovery Act 
(RCRA) or the Clean Water Act may have exposed the 
neighboring community to increased health risks because of 
drinking water contamination. In addition to correcting 
these violations, it may be appropriate to reduce toxic air 
emissions from the same facility in order to compensate for 
the excess health risk to the community which resulted from 
the RCRA or CWA violations. 

2. A supplemental project is proposed which reduces pollutant 
discharges at a defendant/respondent's other facilities 
within the same air quality basin or water shed as at the 
facility which violated legal requirements applicable to 
releases of. the same pollutant. In this case, the overall 
supplemental project would be designed to reduce the overall 
health or environmental risk posed by related operations to 
the environment or to the health of residents in the· same 
geo9raphic vicinity by reducing pollutant discharges to the 
air basin or watershed and to compensate for past excess 
discharqes. 
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3. A supplemental project is proposed which reduces pollutant 
discharges at a defendant/respondent's other (non
violating) facility(ies). Such a project would be 
approveable where the violating and non-violating facilities 
are engaged iri the same production activities and use the 
same production processes, where appreciable risks of 
violations and legal requirements applicable to releases 
of that same pollutant substantially similar to those at 
the violating facility are posed by the non-violating 
facility(ies), and where the defendant/respondent can 
establish that significant economies of scale would be 
achieved by incorporating pollution prevention process 
changes at both the violating and non-violating facilities. 
Alternatively, the settlement could call for the defendant/ 
_respondent to substitute input chemicals across all such 
facilities (e.g., replace higher toxic solvents with lower 
toxic solvents at all paint manufacturing plants) or to 
reduce the emissions loadings of particular emissions at all 
such facilities as part of a NESHAPS settlement. such 
projects would, therefore, reduce the overall health or 
environmental risk posed by such operations to the 
environment or to the health of residents in the same 
geographic vicinity. · 

4. In settlement of a Toxip Substances control Act (TSCA) 
PMN (premanufacture notification) violation for 
manufacturing a polymer without providing formal advance 
notice at a facility, the defendant/respondent could 
establish a closed loop recycling system to reduce the 

. amount of that facility's product manufacturing waste which 
must be sent to a RCRA Subtitle c landfill. Operating the 
facility in violation of TSCA created a risk of unwarranted 
health or environmental injury. If TSCA penalty and 
injunction requirements have been met, then the supple~ental 
project could be justified on the grounds that it would · 
compensate for this unwarranted risk by reducing the-overall 
health or environmental risk presented by the facility. . · 

After the project category and "nexus" criteria have been 
met, a potential supplemental project must also meet the 
criteria described in the following sections, below. Most of 
the conditions below applied in the past, but some are new. 
All of these conditions must be met before a supplemental 
project may be accepted. :. 

o. status of the Enforcement Action/Complianci History of 
Defendant/Respondent · 

Any defendant/respondent against whom the Agency has taken 
an enforcement action may propose to undertake a supplemental 
project at any time prior.to resolution of the action, although 



9 

the Agency should consider both the status of the litigation/ 
administrative action and the resources that have been committed 
to it before deciding whether to accept it. In addition, the 
respondent's enforcement history and capability to successfully 
complete the project must be examined during evaluation of a 
supplemental project proposal. 

The Agency negotiators must also consider whether the 
defendant/respondent has the technical and economic resources 
needed to successfully implement the supplemental project. In 
addition, a respondent who is a repeat offender may be a less 
appropriate respondent from which to receive and evaluate a 
supplemental project proposal than a first time violator. 

E. Main Beneficiary of a Supplemental Environmental Project 

The Federal Government's sole interest in' considering 
supplemental projects is to ameliorate the adverse public health. 
and/or environmental impacts of violations. Projects are ~ 
intended to reward the defendant/respondent for undertaking 
activities which are obviously in his economic self-interest 
(e.g., update or modernize a plant to become more competitive}. 
Therefore, as a general rule, these projects will usually not be 
approved when they represent· a "sound business practice" , i.e., 
capital expenditures or management improvements for which the 
Federal negotiators may reasonably conclude that the regulated 
entity, rather than the public, is likely to receive the substan
tial share of the benefits which accrue from it. 

The ~ exception to the prohibition against acceptance of 
a supplemental project which represents a "sound business 
practice" is for a pgllution prevention project. Although a 
pollution prevention project can be viewed as a "sound business 
practice" since (by definition) it is designed both to make 
production more efficient and reduce the likelihood of 
noncompliance, it also has the advantage of potentially providing 

,significant long-te~ environmental and health benefits to the 
.public. Therefor•, the "sound busineaa practice" limitation will 
be waived gn1x for pollution prevention projects if the Federal 
negotiators.decide, after due consideration and upon.a clear 
demonstration by the defendant/respondent as to what the public 
health and/or environmental benefits would be, that those 
benefits are so substantial that the public interest would be 
best served by providing additional incentives to undertake the 
project. · 

~ . 
F. Extent to.Wbich the Final Assessed Penalty:·can Reflect a 

Sypplem~ntal Environmental Project 

Although supplemental projects may directly fulfill EPA's 
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goal of protecting and restoring the environment, there is an 
important countervailing enforcement goal that penalties 
should have the strongest possible deterrent effect upon the 
regulated community. Moreover, the Agency's penalty policies 
require the assessment of a substantial monetary penalty 
according to criteria described in "Implementing EPA's Policy on 
Civil Penalties" (GM-22), generally at a level which captures the 
defendant/respondent'• ~conomic benefit5 of noncompliance plus 
some appreciable portion of the gravity component of the 
penalty.• 

In addition, EPA must not lower the amount it decides to 
accept in penalties by more than the after-tax amount the 
violator spends on the project. EPA should calculate the net 
present after tax value of the supplemental project at the time 
that the assessed penalty is being calculated. If a supplemental 
project is approved, a portion of the gravity component of the 
penalty may be mitigated by an amount up to the net present 
after-tax cost of the supplemental project, depending on the 
level of environmental benefits to the public~ 

G. Supplemental Environmental Projects for Studies 

Supplemental Environmental Projects for studies will not be 
allowed without an accompanying commitment to implement the 
results. First, little or no environmental benefit may result in 
the absence of implementation. Second, it is also quite possible 
that this type of project is one which the violator could 
reasonably be expected to.do as a "sound business practice". 

Pollution prevention, pollution reduction and environmental 
restoration studies, as well as environmental audits, are defined 
narrowly for purposes of meeting Supplemental Environmental 
Project policy guidelines. They will gnl:l be eligible as 
supplemental projects if they are a part of an Agency-approved 
set of actions to reduce, prevent, or ameliorate the effects of 
pollution at the respondent's facility (e.g., .a comprehensive 

Wh•r• a violation is found which did not confer a 
·.significant economic benefit, e.g. a failure to notify, the 

settlement must still include payment of a penalty which at least 
captures a portion of the proposed gravity component. 

• If a defendant/respondent can establish ·.through use of 
documents and affidavits sworn under penalty of .perjury that it 
cannot afford to pay the civil penalty derived from use of the 
appropriate civil penalty policy, the Agency will consider 
entering into an "ability to pay settlement" for less than-the· 
economic benefit of non-compliance. 
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waste minimization or emissions reduction program). The .amount 
attributable to a supplemental project may include the ~osts of 
necessary studies. Nonetheless, a respondent's offer to conduct 
a study, without an accompanying commitment to implement the 
results, will not be eligible for penalty reduction. In 
considering the applicability of a proposed study, th~ Agency 
negotiators will consider the likelihood of success, i.e., 
substantial pollution reduction or prevention, in making a 
determination. 

While studies are not by themselves eligible supplemental 
environmental projects, to encourage pollution prevention, EPA 
will make a limited exception to this general ~pproach for 
pollution prevention studies. Such studies will be eligible for 
a penalty offset when they are part of an Agency-approved set of 
pollution prevention activities at a facility and are designed to 
correct the violation (e.g., a recycling feasibility study, waste 
minimization opportunity assessment, or waste reduction audit). 

The size of the penalty offset may include the costs of the 
studies. The commitment to conduct the study also must be 
tangible (e.g., the project c·ompleted on schedule, etc.). The 
U.S. must have the authority to review the completed study to 
decide whether it is technologically and/or economically feasible 
to implement the results. Should the U.S. decide that the 
results can be implemented but the defendant/ respondent is 
unwilling to do so, the "offset" for the pollution prevention 
study will be rescinded and the final assessed penalty must be 
paid in full (cf. section J. on payment assurance)~ 

H. Substitute Performance of Supplemental Environmental 
Projects 

A supplementai environmental project which meets the other 
criteria of this policy may consist in part or whole of 
substitute performance by an entity or entities other than the 
violator. Such a substitute must bear a reasonable geographical 
or media-specific relationship to the underlying violation. This 
substitute performance must be assured through agreements which 
are enforceable by EPA, and may consist of agreements for 
emissions limits, process design or input changes, natural 
resource preservation or conservation easements, or other means 
of achievinq compliance with the terms of the proposed 
supplemental environmental project. In the event a violator 
proposes acceptable substitute performance, EP~ will credit the 
.violator with an amount up to the net after tax· cost of the 
project as if it were being performed by the violator. The 
violator, will, however, remain responsible for·the performance 
of the project or the payment of the penalty offset if substitute 
performance is not completed. 
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I. Leyel of Concurrence 

There may be practical problems in administering cross
media and/or cross-regional projects. Staff allocations for 
oversight requirements will necessarily increase, as will the 
level of resources needed for tracking purposes since tracking a 
supplemental project is more complex than tracking whether a 
payment is made. In addition, the likelihood of new issues 
emerging due to noncompliance with the conditions of the project 
is significant. 

The extent of coordination/concurrence for a supplemental 
project which involved more than one Region will vary according 
to the nature and complexity of the proposal. All affected 
Regions must be notified about a supplemental project which would 
have only a modest impact on facilities in those Regions (e.g., a 
commitment to undertake an environmental audit at all of the 
defendant/respondent's facilities across the country). However, 
all affected Regions would have to concur in a proposed 
supplemental project which would involve significant oversight 
resources or activities (e.g., a pollution prevention activity 
which required major construction or process changes). Also, all 
affected EPA parties must be consulted on their respective 
oversight responsibilities. As stated previously, judicial 
settlements, including any ~f the projects described herein, will 
continue to require the approval of the Assistant Administrator 
for Enforcement and also be approved by the Assistant Attorney 
General for the Environment and Natural Resources Division. 

Each proposed administrative settlement which has a 
"horizontal" nexus to the violation or which involves substitute 
performance also must be approved by the Assistant Administrator 
for Enforcement and, where required by the Agency's delegations 
policy, the media Assistant Administrator. 

J. Oyersight/Tracking 

supplemental Environmental Projects may require third-party 
oversight. In such cases, these oversight costs should be borne 
by the respondent, and it must agree as a part of the settlement 
to pay for an independent, third-party auditor to monitor the 
status of the supplemental project. The auditor will be required 
by the settlement to submit specific periodic reports, including 
a final report evaluating the success or failure of the 
supplemental project, and the degree to which the project 
satisfied these guidelines. All reports must be submitted to 
EPA. Upon request, EPA may provide copies of the reports, or 
copies of portions of the reports, to the respondent. The timing 
and amount of reports released to the defendant/respondent shall 
be at EPA's sole discretion. 
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Obviously, a certain amount of government oversight will be 
required to monitor compliance with the terms of an agreement 
that contains a supplemental project. ''Horizontal" pollution 
prevention or pollution reduction supplemental projects which 
involve more than one Region (e.g., production changes at more 
than one facility) may require additional oversight, and the 
estimated amount of time and resources required for effective 
oversight is another criteria which the negotiators should use to 
determine whether to include the project in the settlement 
agreement. 

The consent order or decree shall specify overall timeliness 
and milestones to be met in implementing the supplemental 
project. If the defendant/respondent does not comply 
satisfactorily with the terms of the supplemental project, he 
shall be liable for the amount by which the assessed penalty was 
reduced (with applicable interest). The consent order or decree 
should contain a mechanism for assuring prompt payment, e.g., 
through stipulated penalties consistent with the other sections . 
of this policy or, if appropriate, the posting of a bond (in the 
amount by which the assessed penalty was reduced) to be forfeited 
if the supplemental project is not fully implemented. 

K. Documenting Approyal Of Supplemental Enyironmental Project 
Proposals 

In all cases where supplemental projects are approved as 
part of the settlement, the case file should contain 
documentation showing that each of the appropriateness criteria 
listed above have been met in that particular case. A copy of 
the evaluation and approval document shall be sent to the Off ice · 
of Enforcement and the National Compliance Officer concurrent 
with the approval of the Regional Administrator, or other 
authorized approving official, and to the Assistant Attorney 
General for the Environment and Natural Resources Division. 

L. coyeraQ• of this Policy 

This doc:ument revises and supercedes the appropriate 
sections of the Agency's general civil penalty policy (GM-22), 
and constitutes Agency policy relating to supplemental environ
mental projects. Media-specific penalty policies will be revised 
as soon as possible to be consistent with it. ··puring thls 
interim period, in the event of any conflict between this general 
policy and a media-specific policy, this policy is controlling. 

\ 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

PURPOSE 

Guidance on Calculating After Tax Net Present Value 
of Alternative.Payments 

Thomas L. Adams, Jr. 
Assistant Administrator 

Enforcement and Compliance Monitoring 

Assistant Administrators 
Regional Administrators 

This guidance provides a methodology for calculating the 
after tax net present value of an environmentally beneficial 
project proposed by a violator to mitigate a portion of a civil 
penalty. We developed this guidance in reponse to requests from 
both the Regions and Headquarters on how to evaluate a project's 
real cost to a violator. The Associate Enforcement Counsels, 
Regional Enforcement Contacts, Regional Counsels, and the Chief 
of the Environmental Enforcement Section at Department of Justice 
have reviewed this guidance. In addition, the Tax Litigation 
Division of the Internal Revenue Service and the Corporate 
Finance Division of the Securities and Exchange Commission 
reviewed pertinent language in this document. We hope it will 
be useful. The policy on alternative payments is set forth in 
the February 16, 1984, uniform civil penalty policy. 

BACKGROUND 

The 1984 civil penalty policy provides flexibility for EPA 
to accept, under specified·conditions, a violator's investment in 
environmentally beneficial projects to mitigate part of a civil 
penalty. The policy allows the use of these alternative payments 
as an incentive for settlement. The policy does not contemplate 
a dollar-for-dollar reduction in the civil penalty equal to the 
cost of an acceptable alternative payment project. Furthermore, 
EPA will not accept more than the after tax net present value 
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of an alternative payment project. The Agency also can choose 
to accept less than that amount. l/ 

EPA must carefully balance the benefits of fostering settle
ments by approving alternative payment projects against the benefits 
of achieving the broadest deterrent impact from enforcement actions. 
Allowing these projects to.mitigate part of a penalty may reduce 
the deterrent effect of an action on the regulated community. 

A civil penalty is not tax deductible under 26 u.s.c. 
§162(f); therefore, the full amount of the penalty is a 
liability to a violator.2/ Conversely, if a violator invests 
in an alternative payment project, that investment may be tax 
deductible. E·PA must u.se the after tax value of a proposed 
investment when detenrii'ning whether and by how much to mitigate 
a civil penalty.~/ 

In addition to considering the tax effects of an alterna
tive payment project, EPA must evaluate the cost of the project 
in terms of its present value. An alternative payment project 
usually requires expenditures over time.4/ Therefore, the Agency 
also m1Jst reduce the after-tax value of the cash flows invested 
in an alternative payment project to its net present value at 
the date of settlement. 

1/ Proposed alternative payment projects may not be used to 
mitigate the entire amount of a civil penalty. The Agency 
plans to issue further policy clarifying the use of alter
native payments in settlement negotiations. 

2/ A written agreement specifiying the tax implications of the 
civil penalty is essential. The agreement should be a legally 
binding contract. The agreement should state that the civil 
penalty is punitive and deterrent in purpose and is a non
deductible expense. 

3/ In addition to tax benefits, a firm also can generate 
positive, image-enhancing publicity from the project developed 
for the alternative payment; however, the penalty policy requires 
that any publicity a violator generates about the project must 
include a statement that the project is undertaken in settlement 
of an enforcement action by EPA or an authorized state. 

4/ A dollar today is worth more than a dollar a year from now 
for two reasons: 1) if a dollar today is held in a no-interest 
checking account, inflation erodes the value of that dollar over 
the year; and 2) if a dollar today is invested at a rate higher 
than the rate of inflation, that dollar increases in value by 
the amount of earnings in excess of the inflation rate. 
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The BEN computer model can calculate the atter tax net 
present value of a violator's proposed alternative payment. 
Appendix A of the BEN user's Manual provides the procedure tor 
calculating after tax net present value of capital investment, 
operation ano maintenance costs, and one-time costs. 

USING BEN TO CALCULATE THE AFTER TAX NET PRESENT VALUE OF 
ALTERNATIVE PAYMENTS 

To use BEN to calculate after tax net present value of an 
alternate payment project, respond to tne BEN questions as 
follows: 

1. Enter the case name (variable 1): 

2. For variables 2 through 4, enter the incremental 
costs for the alternative payment project of: 

Pollution control equipment; 

b~ Operation and maintenance: 

c. One-time expenditure; 

3. Substitute the date of settlement of the enforcement 
action tor the first month of non-compliance 
(variable 5): 

4. Enter the compliance date or completion date of the 
alternative investment for variables 6 and 7; 

s. Select standard values for variables 8 through 13;~/ 

6. Select output option 2. 

5/ Decreasing the tax rate used in BEN increases the amount of a 
civil penalty and also increases the atter-tax cost ot an 
alternative investment. Therefore, a violator has an incentive 
to provide a lower marginal tax rate tor an alternative payment 
project than the one used to calculate the civil penalty. 
Both the civil penalty calculation and the alternative payment 
calculation must use the same tax rate. The annual inflation 
rate and the discount rate should be the same as the rates used 
in the civil penalty calculation. 
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Calculation C in output option 2 expresses the after tax 
net present value ot the alternative payment on tne aate of 
settlement, which is the date substituted for the first month 
ot noncompliance (variable 5). Tnis tigure is tne maximum 
amount by which EPA may mitigate a civil penalty. Attachment 
A is an example ot a proposea alternative payment proJect with 
the BEN output showing the after tax net present value of the 
investment. 

If you have any questions about calculating the after tax 
net present value ot a proposea alternative payment, call Susan 
Cary Watkins of my staff (FTS 475-8786). 

Attachment 

cc: Regional Counsels 
Associate Enforcement Counsels 
Compliance Office Directors 



ATTACHMENT A 

ALTERNATIVE PAYMENT EXAMPLE 

Suppose a violator offers to invest over the next 20 months 
$500,000 in polL.1tion control equipment. The equipment will 
provide environmental benefits beyond those that result from 
meeting legal requirements for compliance. The after tax net 
present value in 1986 dollars of a $500,000 investment over a 
period of 20 months is $299,562. Therefore, the value of the 
alternative payment in this example is $299,562, although the 
violator must com~it to investing $500,000. Exhibit 1 shows 
how the BEN model displays the data. 

If EPA approves the alternative payment project in the 
exa~ple, the Agency may propose an adjusted penalty target figure 
that is as much as $299,562 less than the initial penalty target 
figure.l/ Other adjustment factors also may reduce the initial 
penalty-target figure. 

The effects of inflation and retJrn on a dollar are smaller 
over shorter periods of time. Consequently, the difference 
between the after tax net pres~nt value of an alternative payment 
and the total amount of the alternative payment decreases as the 
time between the date of settlement and the date of the final 
alternative payment decreases. If the violator in the example 
could invest $500,000 in pollution control equipment in less 
than 2 months after settlement, the net present value of the 
investment would be $76,742 greater (See Exhibit 2). 

For using the BEN model to calculate the after tax net 
present value of the proposed alternative payment for this 
example the data required are: 

1 • Case Name: Alter:-iative Payment Example 

2. Capital investment: 500000 1986 dollars 

3. One-time nondepreciable expenditure: 0 

4. Annual O&M expense: 7000 1985 dollars 

5. Month of settlement: 4, 1986 

6. Compliance date: 12, 1987 

7. Penalty payment date: 12, 1987 

ll The Agency is never obligated to mitigate a civil penalty by 
the full amount of the after tax net present value of an alter
native payment project. For example, EPA might mitigate a civil 
penalty by o~ly half of the after-tax net prese~t value of the 
project. 
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JAN 2 4 199J 

Use of Stipulated Penalties in EPA Settlement 
Agreements ~ 

James M. Strock....f ~~ 
Assistant Administrator 

TO: Addressees 

Th~s memorandum provides guidance on the use of 
stipulated penalties in settlement of enforcement actions. 
For each issue discussed, a preferred approach is stated 
along with its rationale. These preferred approaches should 
be followed absent· unusual circumstances dictating an alter
native approach. The guidance applies to judicial settle
ments except that it does not supersede the September 21, 
1987 Guidance on the Use of Stipulated Penalties in Hazardous 
Waste Consent Decrees. It also applies to administrative 
cases where ~PA has legal authority to assess stipulated 
penalties. 

stipulated penalties are penalties agreed to by the 
parties to a settlement agreement for violation of the agree
ment's provisions. These penalties are then made a part of 
the agreement, and are enforceable if it is violated. In EPA 
settlement agreements, the primary goal of a stipulated 
penalty is to act as an effective deterrent to violating the 
settlement agreement. 

I. Types of Reg.uirements to Wbich Stipulated Penalties 
Shguld Apply 

Any clearly definable event in a settlement agreement 
may be appropriate for stipulated penalties in a given case. 
Such events include testing and reporting requirements, 
interim and final milestones in compliance schedules, and 
final demonstration of compliance. The government litigation 
team assigned to a case should carefully consider which 
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consent agreement provisions are appropriate for stipulated 
penalties and be prepared to vigorously enforce them. Stipu
lated pencrlties·· can even be attached·· to· consent agreement ··· 
provisior.s requi~ing. payment of up-front penalties so long as 
the stipulated penalties are higher than the interest, 
computed at the statutory interest rate, on the underlying 
amount. Every consent agreement requirement to which stipu-
lated penalties are attached should be drafted to ensure that 
the standards for determining compliance are clear and objec
tive, and that any information required to be submitted to 
EPA is clear and unequivocal. 

In general, stipulated penalties are particularly impor
tant for requirements of the consent agreement which do not 
represent regulatory or statutory violations for which the 
agency could potentially get statutory maximum penalties. 
Such provisions may include a requirement to install specific 
control equipment where the regulations and statute involved 
require only compliance with a discharge or emissions stan
dard, or environmental auditing or management requirements 
designed to ensure future compliance. Without stipulated 
penalty provisions, penalties for violation of such provi
sions in judicial cases are only available at the judge's 
discretion in a contempt action under the court's inherent 
authority to enforce its own order. 

Attachi.ng stipulated penal ties to violations of consent 
agreement provisions which are also violations of a statute 
or regulation with a specified statutory maximum penalty has 
advantages and disadvantages which Agency attorneys should 
consider carefully in the context of a particular case. The 
advantage is ease of enforcement. The Agency can pursue 
violations without having to bring a new enforcement action 
or, in the judicial context, a contempt.action. The disad
vantage is where stipulated penalties for such violations are 
set at less than the statutory maximum, parties may argue 
that the government has bargained away some of its 
enforcement discretion. 

If a particularly egregious statutory or regulatory 
violation occurs for which the government feels the applic
able stipulated penalties are not adequate, sources may claim 
the government is equitably estopped from pursuing other 
enforcement responses. sources may argue in the context of a 
contempt action or new enforcement action that the govern
ment has already conceded in the consent agreement that a 
fair penalty for this type of violation is the stipulated 
penalty, and therefore, the court should not require any 
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additional penalty. Sources may make this argument even if 
the. government has reserved all rights to pursue various 
enforcement responses for consent agreement violations. 1 

II. Level of Stipulated Penalties 

Because the statutes EPA is charged with enforcing vary 
so widely, penalty schedules for all media or types of viola
tions are not practical. Th€re are, however, several impor
tant criteria which should always be considered in setting 
stipulated penalty amounts. Each program off ice, in concert 
with the appropriate OECM Associate Enforcement Counsel, may 
want to consider providing further, more specific guidance on 
appropriate levels or ranges for stipulated penalties based 
on the criteria below. 

One key element which applies to setting the levels of 
all stipulated penalties for violation of a consent agreement 
provision is that the defendant is by definition a repeat 
offender when the provision is violated. For this reason, 
such stipulated penalties should be higher on a per day basis 
than the initial civil penalties imposed. ~ Guidelines for 
Enforcing Federal District Court Orders in Environmental 
Cases (GM-27). 

The economic benefit accruing to a source due to a 
violation sh~uld be recovered in order for the stipulated 
penalty to be an effective deterrent. For some types of 
violations, such as notice provisions, the economic benefit 
of noncompliance may be minimal, though significant stipu
lated penalties may be appropriate based on other criteria as 
discussed below. For these types of violations, no formal 
BEN analysis is necessary. For violation of provisions which 
involve quantifiable delayed or avoided costs, such as 
installation of control equ~pment as part of a compliance 
schedule, the minimum stipulated penalty should be the 
economic benefit of noncompliance. However, the recidivism 
factor will nearly alw~ys justify a penalty well above this 
minimum, which often serves as the point of departure for a 
minimum initial penalty •. 

The source's ability to pay can be another important 
criterion to consider. How much of a deterrent a stipulated 
penalty is will depend on how financially significant it is 
to the source. The same stipulated penalty may be 

1 In considering whether to attach penalties to violations 
uncovered by an environmental audit, the November 14, 1986 Final 
EPA Policy on the Inclusion of Environmental Auditing Provisions 
in Enforcement Settlements (GM-52) should be consulted. 
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financially crippling to one source~ while merely a routine 
business expense for another. ·However, the burden is always 
on the-d~fendant to raise· such issues during negotiations·and· 
to justify lower. s.tipulated penalties..z.tlla.1Lthe government has 
proposed. Financial ability to pay a penalty can be 
determined using the ABEL computer program for corporate 
violators and the MABEL computer program for municipal 
violators. 

It should be emphasized that this factor should not be 
considered a reason for lowering the level of stipulated 
penalties below the level equal to the economic benefit. It 
would mainly affect the degree to which this base minimum 
amount is increased to account for the recidivist nature of 
the violation. The key concern is that stipulated penalties 
should be set at levels which are significant enough to deter 
violati9ns rather than resulting in a "pay-to-pollute" 
scheme. 

Another criterion which should be considered in setting 
stipulated penalty amounts is the gravity of the violation, 
.i...§_,_, how critical is the requirement to the overall 
regulatory scheme and how environmentally significant is the 
violation. The environmental significance factor should 
include consideration of potential and actual harm to human 
health and the environment. In general, consent agreement 
provisions w~ich are central to a particular regulatory 
scheme should have higher stipulated penalties than 
provisions that are considered less significant. It is up to 
each enforcement program to make judgments about the relative 
importance ·Of respective requirements. As previously noted, 
some consent agreement requirements such as notice provisions 
may have little or no associated economic benefit, but may 
nevertheless be critical to the regulatory program in 
question and would warrant high stipulated penalties. 

Another consideration related to the gravity component 
is the. source's history of· compliance. If the source has a 
record of previous violations, a higher stipulated penalty 

.may be ne~essary because earlier enforcement responses were 
ineffective-in deterring subsequent violations. 

Another option to consider whenever setting stipulated 
penalty levels is an escalating schedule, in which the 
stipulated penalty increases with the length of the 
violation. For example, violations of up to two weeks might 
have stipulated penalties of $1000 per day while violations 
of two to four weeks might have stipulated penalties of $2000 
per day, and so on. 
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III. Method of Collection 

settlement agreements should"'state the method by which· 
stipulated penalties will be. collected·.:: -.Twct options are for 
the settlement agreement to provide that the penalty is 
automatically due upon the occurrence or non-occurrence of a 
specified event, or it may make the penalty payable only en 
demand by the government. 

Automatic payment is the preferred approach. It saves 
resources which would otherwise be devoted to making demands 
for payment and may put the government in a more advantageous 
position should the source declare bankruptcy. If payment is 
made on demand, the consent agreement should make it clear 
that the legal liability of the source for the stipulated 
penalty attaches immediately upon violation, and it is only 
payment of the penalty to the Agency w~ich is not due until 
demand is made. 

Settlement agreements should always state where and how 
the penalty should be paid and how the check should be draft
ed. ~ EPA Manual on Monitoring and Enforcing Administra
tive and Judicial orders for additional guidance. In 
addition, settlement agreements should not agree-to pre
enforcement review of accrued stipulated penalties. 

IV. Timing of Enforcement Responses 

Prompt action to collect stipulated penalties due under 
any consent agreement is crucial. If stipulated penalties 
are due on demand, it is very important such demands be 
timely. The government encounters significant difficulty 
collecting stipulated penalties if it sits on its rights. 
Delay allows penalties to increase to levels parties may 
argue are inequitable. sources may also raise equitable 
defenses such as !aches or estoppel, arguing that the govern
ment cannot fail to exercise its rights for extended periods 
of time allowing stipulated penalties to continue to accrue 
and then move to collect unreasonably high penalties. The 
government,.. of course, can and should always rebut such 
claims by arguing it is simply enforcing the decree or agree
ment as agreed to by defendant, and is not subject to such 
equitable defenses. However, this unnecessary complication 
should be avoided. 

A cap on the amount of stipulated penalties which can 
accrue is generally not a pref erred solution to this problea. 
The stipulated penalty would lose its deterrent value once 
the cap is reached. Also, the main goal of any enforcement 
action must be compliance with the law so that public health 
and welfare. is protected. If consent agreement provisions 
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are allowed to be violated long er.ough for a cap to be reach
ed, serious environmental consequences may have occurred. 

Providing that.st~pulated penalties only apply for a . 
specific, reasonably short period of time in conjunction with 
reserving to the government all available enforcement respon
ses for violation of the consent agreement, however, solves 
many of the problems mentioned above. By its own terms~ 
stipulated penalties will not accrue to levels defendants can 
argue are inequitable. The government will be in a strong 
position when it pursues other enforcement options, such as 
contempt actions or a new enf.or.cement action to get· 
additional penalties, because it can argue that the penalties 
in the original consent agreement were not enough to deter 
the defendant from further violations and the possibility of 
additional penalties was clearly contemplated. 

v. Reservation of Rights 

All consent agreements must contain a provision which 
reserves to the government the ri'ght to pursue any legally 
available enforcement response for violation of any consent 
agreement provision. These enforcement responses would 
include civil contempt proceedings and injunctive relief, and 
criminal contempt proceedings for particularly egregious 
violations. However, for provisions mandated by statute or 
regulation a~d which have stipulated penalties attached, a 
reservation to pursue statutory penalties is suggested but 
not required. For model language, see the October 19, 1983 
Guidance for Drafting Judicial Consent Decrees (GM-17). 

VI. Collection of Stipulated Penalties 

The government should be prepared to collect the full 
amount of stipulated penalties due under a consent agreement. 
No agreement should ever anticipate compromise by specifying 
instances where it will be allowed, aside from a standard 
force majeure clause. In rare, unforeseeable circumstances, 
however, the equities of a case may indicate that the govern
ment may compromise the amount it agrees to collect. For 
penalties payable on demand, the government may also exercise 
prosecutorial discretion by declining to prof f e~ a demand tor 
stipulated penalties for minor violations of a consent agree
ment. 

. It may also-be appropriate to provide that stipulated 
penalties for violation of interim milestones in a compliance 
schedule will be forgiven if the final deadline for achieving 
compliance is met. This is clearly inappropriate where there 
is significant environmental harm caused by the defendant 
missing the interim deadlines. If such a provision is used, 
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the defendant should generally be required to place accru~d 
penalties in an escrow account until compliance by the final 
deadline is achieved. 

In judicial cases, the Attorney Generai" and his 
delegatees in the Department of Justice (DOJ) have plenary 
prosecutorial discretion to compromise stipulated penalties. 
This authority stems from 25 u.s.c. § 516, which reserves to 
DOJ authority to conduct the litigation of the United States, 
including cases in which an agency of the United States is a 
party, and the cases and regulations broadly interpreting 
this authority. 

In administrative cases handled solely by EPA, 
stipulated penalties should be collected pursuant to the 
enforcement authority granted to EPA under the statute gover
ning the case. This authority to collect and compromise 
stipulated penalties varies from statute to statute. 

Separate from the process for collecting stipulated 
penalties, EPA must keep track of money owed the federal 
government (accounts receivable) resulting out of the acti
vities of the Agency, including administrative penalty 
assessments. A stipulated penalty becomes an account receiv
able when the· appropriate Agency official determines that a 
violation of a consent agreement provision with an attached 
penalty has qccurred. Under Agency financial regulations and 
policies for monitoring accounts receivable, stipulated 
penalties due and owing must be reported within three days to 
the Regional Financial Management Office (FMO). ·The FMO is 
responsible for entering the stipulated penalty as an 
accotints receivable into the Agency's Integrated Financial 
Management System (IFMS). The "appropriate agency official• 
who determines the existence of a stipulated penalty account 
receivable is responsible for keeping the FMO updated on the 
status of enforcement penalty collection efforts. A more 
detailed account of these p~ocedures is included in the 
Manual on Monitoring and Enforcing Administrative and Judi
cial Orders. 

Addressees: 

Regional Administrators 
Regions I-X 

Deputy Regional Administrators 
Regions I-X 

Regional Counsels 
Regions I-X 
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General Coun5el 
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Headquarters .. Compliance Program DivisiQns Directors 

Mary T. Smith, Acting Director 
Field Operations and Support Division 
Off ice of Mobile Sources 

David Buente, Chief 
Environmental Enforcement Section 
U.S. Department of Justice 

Associate Enforcement Counsels 

Workgroup Members 
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\\\"HI''· 1 ll'. IU. :11.,11Cl 

January 11, 1988 

MEMORANDUM 

SUBJECT: Procedures for ~ssessing Stipulated Penalties 

Thomas L. Adams, Jr. "-~\ ..... ~. ~""""' Y-· FROM: 

TO: 

Assistant Administrator for Enforcement \'\.. 
and Compliance Monitoring ~ 

Regional Administrators 
Re~ional Enforcement Contacts 
Regional Counsels 
Regional Program Division Directors 
Program Office Enforcement Directors 

The purpose of this memorandum is to clarify proc~duces for 
assessing stipulated penalties for consent decree violations. 

As discussed in my August 23, 1986 memo on Expanded Civil 
Judicial Referral Procedures, the direct ref~cc~l process will 
be followed to enforce the terms of a judicial decree for payment 
of pen~lties agreed to as part of the settlement on the original 
violation. Stipulated penalties (i.e. penalties due and owing 
because of a violation of the consent decree terms) are not 
covered under the above direct ref~cr~l procedures. ·The procedure 
described below will be used for enforcing the payment of 
stipulated penalties. 

Unless the consent decree specifies otherwise, letters to 
defendants demanding payment of stipulated pen~lti~s shoulj be 
sent by OOJ. The following procedures apply for enlisting OOJ's 
assistance a 

o Th• Region sends a letter to OOJ (copy to OECM) requesting 
DOJ to issue a demand letter. The letter to DOJ should 
contain summary information sufficient to apprise J~J of 
relevant facts, issues and proposed solutions. 

o OOJ copies the Region and OECM with any response to the 
demand letter. 
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o If the response is unsatisfactory, the Re~ion will send 
a direct referral package to DOJ (copy to OECM). The 
referral package should request that DOJ enforce against 
the unresolved consent decree violations, include any 
relevant new information arising since the demand letter 
request, and specify the extent of the relief which EPA 
wishes to pursue. 

o DOJ takes appropriate action to enforce the original 
consent decree with full participation by the Region. 

o When the defendant pays stipulated penalties to the 
Federal government without receiving a dema~d letter 
(e.g. if the consent decree establishes stipulated 
pe~alties which are automatically due when certain events 
happen and the defendant pays such sums to EPA or the 
U.S. Attorneys Office), the Region should notify the 
appropriate Associate Enforcement Counsel of that fact 
in writing or by telephone. OECM is currently developing 
procedures for· tracking and collecting civil penalties 
which may change the notification requirement in the 
future. 

SPMS CONSENT DECREE TRACKING MEASURE 

Under the SPMS consent decree measure, a demand letter is n~t 
considered a •formal enforcement response.• A penalty payment 
must be received or a direct referral package sent to DOJ (copy 
to OECM) before the violation is considered addressed. Where a 
demand letter has been sent, the Region should report the de~ree 
in the •in violation with action plann$d• category. When a 
direct referral is sent to OOJ to address the non-payment of a 
stipulated penalty, the Region should report thg decree in th~ 
•in violation with action commenced• category. 

If you have any questions regarding these procedures, please 
contact Lisa Oyler, Compliance Evaluation aranch, OECM, at 475-6113. 

cc: Roger J. Marzulla, OOJ 
David Buente, OOJ 
Gerald A. Bryan, OCAPO 
Thomas Gallagher, NEIC 
Deputy Assistant Administrators, OECM 
Associate Enforcement Counsels, OEC~ 
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ENFORCEMENT SENSITIVE AND CONFIDENTIAL 

August 1, 1993 

MEMORANDUM 

Subject: Economic Benefit from Non-Compliance: An Analysis of 
Judicial and Administrative Interpretation 

From: Craig Spencer, Student Intern* 
Program Development and Training Branch 

Matthew Azrael, Student Intern 
Program Development and Training Branch 

To: Jonathan Libber, BEN & ABEL Coordinator 
Program Development and Training Branch 

Government personnel may contact Jonathan Libber for a copy of 
this document. Be may be reached at (202) 564-6011. 

*Jason Grinnell, another law student, played a key role in 
updating this memorandum. 
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ENFORCEMENT SENSITIVE AND CONFIDENTIAL 

August 1, 1993 

MEMORANDUM · 

Subject: Ability to Pay -- For-Profit Entities: An Analysis of 
Judicial and Administrative Interpretation 

From: Craig Spencer, Student Intern* 
Program Development and Training Branch 

Matthew Azrael, student Intern 
Program Development and Training Branch 

To: Jonathan Libber, BEN & ABEL Coordinator 
Program Development and Training Branch 

Government personnel may contact Jonathan Libber for a copy of 
this doCUJD.ent. Be may be reached at (202) 564-6011. 

*Jason Grinnell, another law student, played a key role in 
updating this memorandum. 
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LIST OF ABBREVIATIONS 

The following abbreviations are used in the Contractor Listing Procedures. 

AA 
CAA 
CE 
CFR 
CID 
CLP 
CWA 
DCE 
DOCE 
EC(s) 
ECS-DOJ 
EPA 
GSA 
List 
LO 
OCAPO 
OCE 
OGC 
OPA 
ORC 
RA 

Assistant Administrator for Enforcement· 
Clean Air Act 
Case Examiner 
Code. of Federal Regulations 
Criminal Investigation Division, Ofc. of Criminal Enforcement 
Contractor Listing Program 
Clean Water Act 
Director of Civil Enforcement 
Director, Office of Criminal Enforcement 
Enforcement Counsel for Air or Water, or Both 
Environmental Crimes Section, Department of Justice 
Environmental Protection Agency 
General Services Administration 
The EPA List of Violating Facilities 
Listing Official 
Office of Compliance Analysis and Program Operations 
Office of Criminal Enforcement 
Office of General Counsel 
Office of Public Affairs 
Office of Regional Counsel 
Regional Administrator 



Contractor Listine Procedures and Guidance 

I. INTRODUCTION 

This document sets fonh the procedures that the Contractor Listing Program (CLP) and 
the Listing Official (LO), or his or her designee, use in administering the contractor listing legal 
authority. (Clean Air Act§ 306, 42 U.S.C. § 7606; Clean Water Act§ SOS, 33 U.S.C. § 1368; 
Executive Order 11738; and 40 CFR Part 15). It addresses both listing and removal procedures 
and identities the nature of the assistance that will be required from all EPA offices supporting 
the listing program. 

This document includes a summary of the legal authority for the contractor listing 
program, including the statutory and regulatory authorities governing the contractor listing 
program. It contains a detailed description of the procedures followed by the LO in processing 
mandatory listing actions and discretionary recommendations to list. It also provides a detailed 
description of the procedures the LO follows when processing automatic removals and requests 
for removal from the EPA List of Violating Facilities (the List). It describes the essential roles 
of EPA staff in the Region and at Headquarters in carrying oui. the listing program. It also 
describes the procedures for publishing, confirmations of listing and removal from the List in the 
GSA •Lists of Parties Excluded From Federal Procurement and Nonprocurement Programs.• 

In addition to describing in detail the procedures to be followed when processing listing 
and removal actions, this document contains numerous documents which can be used as guidance 
when drafting the documents called for under the CLP's procedures. The attachments also 
include the federal regulations governing the listing program and copies of policy documents and 
case . decisions pertaining to the listing program. · 

Although this document provides detailed procedures for processing listing and removal 
actions, it does not attempt to prescribe the circumstances under which listing should be used 
as an enforcement tool. 

For questions or further information on any aspect of the contractor listing program, 
please call the CLP at (202) 260-878 L 

Il. BACICGBOJJND AND LEGAL AUIHORITY 

The Clean Air Act (CAA), Section 306, and.the Clean Water Act (CWA), Section 508, 
as implemented by Executive Order 11738 [38 FR 25161, September 12, 1973) and 40 CFR Part 
lS, automatically prohibit facilities from being used in the performance of any Federal contract, 
grant or loan (including subcontracts, subgrants, and subloans), where a person who owned, 

• Thi poliaes and procedures set forth in this document are intended solely u pi dance for 1o•envnent 
personnel. They are not intended, and cannot be relied upon, to create any rishts, sublltantin or procedural, 
enforceable by any party in litiaadon with the United States. EPA resene.s the risht to act at •ariance with 
these polide.s and procedures, and to unllld them at any time without public notice. 



leased, or supervised the facility at the time of the violation has been convicted under CW A 
§ 309(c) or CAA § l 13(c). The 1990 CAA amendments added a sentence to CAA § 306. This 
sentence provided explicit authority for the Admin\strator to list additional facilities of a 
convicted company. This amendment is a formal legislative statement of authority which already 
existed under EPA policy and EPA' s inherent contract administration authority. This 
amendment is discussed in more detail below. The legal authorities also permit EPA to list 
facilities on the basis of certain civil violations of the CWA or CAA, under its discretionary 
listing authority. ~ 

Two executive orders were signed subsequent to passage of the CWA and CAA. Both 
are substantially the same and reiterate the language of statutes, as well as stating the policy 
behind the contractor listing provisions, delegating authority to the Administrator, requiring 
cooperation from each Federal Agency, and stating the duty of the Administrator to circulate the 
List of Violating Facilities and to issue rules that are, to the maximum extent feasible, uniform 
with respect to the listing of CAA and CW A violators. 

Pursuant to Executive Order 11738, EPA promulgated 40 CFR Part lS (40 Fed. Reg. 
17124) to provide procedures for ensuring that Executive branch agencies conduct their 
procurement and assistance programs in accordance wittr the President's responsibility for 
ensuring compliance with CAA and CW A standards. On February S, 1979, EPA appended to 
these regulation a procedural statement explaining the decisionmaking process within EPA 
relating to placement of facilities on the list. Revision and amendments to the contractor listing 
regulations were promulgated on September S, 198S (SO FR 36188). Draft amendments and 
revisions have been prepared pursuant to the 1990 Clean Air Act Amendments, and 
promulgation of these is scheduled for mid-1993. 

Several sections of the legislative history of the CW A and CAA have specific references 
to contractor listing. Some of the more significant language in the legislative history is as 
follows: 

1. •This section · [CW A § 508] would be limited, whenever feasible and 
reasonable to contracts affecting only the facility not in compliance, rather than an entire 
corporate entity or operations division. There might be cases where a plant could not participate 
in a Federal contract due to a violation but another plant owned by the same company might bid 
and transfer other work to the first plant. This type of action would circumvent the intent of this 
provision. In this case, the company's second facility should also be barred from bidding until 
the first plant returns to compliance ..• • Legislative history of Federal Water Pollution Control 
Act, 1972, Senate Repon, p.3749. 

2. •1t [the amendment] also addresses situations where determining the definition 
of the facility is problematic - such as asbestos demolition and renovation companies who move 
their operations from building to building. This amendment clarifies that in such situations EPA 
can define the facility to be the office of the convicted company ... Discretionary rather than 
mandatory listing of additional facilities provides the flexibility necessary for the EPA to 
consider variations in the structure of violating industries.• CAA Amendments, Repon on 
Environment and Public Works, United States Senate, December 20, 1989. pp. 371-372. 
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Facilities prohibited from receiving federal contracts or assistance under this authority 
are placed on the Environmental Protection Agency's (EPA) List of Violating Facilities. The 
statutes, their legislative histories, the Executive Order and the regulations identify two purposes 
for the listing program: (1) to protect the government's propriet:a.ry interest; and (2) to ensure 
compliance with the CAA and CW A. ·. 

Facilities owned, leased, or operated (at the time of the violation) by pcrsons2 found 
guilty of certain criminal convictions are subject to automatic (i.e., mandatory) listing upon 
conviction. Facilities are subject to discretionary listing, after following procedures contained 
in the regulations, as a result of certain civil and criminal violations of the CAA or CW A, or 
state or local criminal convictions for violating clean air or clean water standards. Although 
CAA and CW A violations which have been the subject of criminal or civil enforcement activities 
are the basis for listing a facility, listing is an administrative function which is independent of 
the underlying enforcement action. Listing provides EPA with an effective administrative tool 
to obtain compliance with the CAA and CW A where an administrative or judicial action 
identified in 40 CFR § lS.ll(a)(l) • (6) has already been ~tiated against a facility, or where 
its owner, operator, or supervisor has been convicted of in offense under CAA § l 13(c) or 
CWA § 309(c). 

m. LISTING PBOCEDJJRP 

A. Computation of Tjme. Unless otherwise stated, in computing any period of time 
prescribed or allowed in the protocols, the day of the event from which the 
designated period begins to run shall not be included. Saturdays, Sundays, and 
Federal legal holidays shall be included. When a stated time expires on a 
Saturday, Sunday, or a legal holiday, the stated time period shall be extended to 
include the next business day. Failure to take action in a timely fashion may 
result in the loss of rights, termination of a listing or removal action, or a 
decision to proceed with the listing or removal action without the participation of 
the nonresponding party. 

B. Mandatory Listin1. The facility that is the source of the CAA or CW A violations 
is automatically placed on the List if it is owned, leased, or supervised (at the 
time of the violation) by a person convicted under CAA I l 13(c) or CW A I 
309(c), for those violations. § lS.103 Even though a facility is automatically 
listed if it is the source of a CAA or CW A violation that leads to the conviction 

: of the owner, operator, or supervisor of the facility, the LO follows the steps 
listed below to process the mandatory listing action. 

2 Throuabout this document. references ._to "persons • are underseood ro include all entities defined as a 
"person• iD 40 CFR § 15.4. 

3 Throuabout this document, references to the replatioas an to 40 CFR Put 15, unless otherwise 
indicated. "Illus, 40 CFR § 15.lOis cited• § 15.10. 
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1. Maintain File of Pendin~ Criminal Cases. The Contractor Listing 
Program (CLP), with assistance trom the Office of Criminal Enforcement, 
Criminal Investigation Division (CID), develops and maintains a 
compilation of the indictments, informations, and other charging 
documents that evidence potential criminal charges that may lead to 
mandatory listing of a facility. · 

2. Obtain Notice of Convictions. It is the responsibility of CID to notify the 
LO of criminal convictions, see § 15.13(a), and to supply copies of the 
informations, indictments, or other charging documents, and judgments of 
conviction, to the LO. Notice of the conviction should be sent to the LO 
prior to sentencing, even though the judgment of conviction may not be 
filed until some time later. The CLP may also request case documents 
directly, e.g., from the court or from the U.S. Attorney's Office. 

3. Review the Convictions. The LO determines whether listing is warranted 
under the regulations by reviewing ~e documents associated with the 
conviction to ensure that: (a) the conviction occurred under CAA § 
113(c) or CWA § 309(c), § 15.10.; and (b) that the facility to be listed 
was owned, leased or supervised, at the time of the violation giving rise 
to the conviction, by the person convicted under CAA § l 13(c) of CWA 
§ 309(c), § 15.10. 

These determinations may require the LO to review the following 
documentation, obtained with the assistance of CID: (1) documentation 
of the charges filed against the defendant, as evidenced by the signed and 
dated indictment, information, or other charging document(s) (original and 
as finally amended); (2) documentation of the circumstances of the 
conviction, as evidenced by court-filed documents, such as the signed and 
dated final plea agreement(s), dismissal(s) of counts, and sentencing 
repon(s) and memoranda; (3) documentation that the final conviction or 
guilty plea has been entered by the court; ( 4) documentation that the 
sentence has been imposed, as evidenced by court documents, such as the 
signed and dated final Judgment and Commitment/Probation Order; and 
(S) documentation evidencing the underlying technical data, evidence of 
violation or corrective action, or other relevant information. 

· 4. Notify Faci1ity and Public of Listin1. Once the LO determines that a 
facility meets the criteria for mandatory listing ~ § 111.D. below 
("Defining The Violating Facility•)), the LO: 

a. Places the facility on the List as of the date of conviction (i.e .• the date 
of the judgment order of conviction); 
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' b. Assigns a docket number to the facility and places the case on the listing 
docket; 

c. Notifies the Assistant Administrator for Enforcement (AA); the Director, 
OCAPO; the Director of Civil Enforcement (DCE); lne Director, Office 
of Criminal Enforcement (DOCE); the owner, operator, or supervisor of 
the facility; the Enforcement Counsel (EC) for Air, or Water, or both; the 
Regional Administrator, Office or Regional Counsel, and regional 
program office; the Chief Counsel, Environmental Crimes Section, 
Depanment of Justice (ECS-DOJ); the Director, Criminal Investigation 
Division, Office of Criminal Enforcement (CID); and the Assistant United 
States Attorney (AUSA) in the criminal action. § 15.16(a); 

d. Notifies the General Services Administration (GSA) that the facility is to 
be added to the "Lists of Parties Exclud~ From Federal Procurement or 
Nonprocurement Programs.• 

e. Provides the EPA Office of Public Affairs (OPA) with the information 
necessary to prepare a press release or press advisory, 4 where 
appropriate. 

S. EPA Gujdance On Implementation of Mandatory Listin1 

a. Summazy of Memorandum 

On August 8, 1984, the Assistant Administrator for Enforcement issued 
a memorandum setting forth policy and procedures for Mandatory Listing. The 
main points of this memorandum are: 

1. Facilities owned, operated or supervised by convicted yiolators of 
the CW A or CAA . will be automatically placed on the List of 
Violating Facilities. 

4 Use of Press Releases. The LO works with the regional press office and EPA Office of Public Affairs 
to see that press releases c:oncemia1 listin1 actions are issued, as appropriate, to tbe national press, local media 
ill tbe area where the violations occurred, uid the trade press of tbe affected industry. (~ GIUdantt on 
lmplml6nling the Ducntionary Contractor Listing Program (November 26, 1986, OM-53). 
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2. Only criminal convictions in Federal coun will result in listing. 
State coun convictions dq not result in mandatory listing5. 

3. Verification of conviction (entry of guilty verdict or guilty plea) by 
the Associate Enforcement Counsel for Criminal Enforcement 
(now the Director of Criminal Enforcement) triggers listing. 
(NOTE: This policy has been superseded; signing of the judgment 
order triggers listing, and the date of entry of judgment is the date 
upon which the automatic statutory ineligibility of the violating 
facility is effective.) 

4. Removal procedures 

b. Discussion 

As noted above, OE's policy is to conijrm a mandatory listing when a 
judgment order of conviction has been signed in a criminal case. This policy was 
instituted because a guilty plea or verdict canbe modified prior to sentencing and 
entry of judgment, affecting the consequent listing. The current practice ensures 
that listing decisions, including determining what is the •condition giving rise to 
the conviction,• are made with reference to the appropriate final judicial order in 
the criminal case. 

The procedures outlined in the 1984 memorandum have been, for all 
practical purposes, superseded by the contractor listing •protocols (adopted 
October 1987, revised 1991), although the concepts, except as noted above, 
remain valid. Other features of the CLP as set fonh in this memorandum have 
also been changed: confirmations of listillg and removal are no longer published 
in the Federal Register. The GSA list is used instead. The CLP receives notices 
of convictions from the CID upon receipt by the CID. 

EPA recognizes the potential for confusion within the Federal government 
contracting community if issuance of a Confirmation of Listing is delayed, for 
example, because the CLP did not receive timely notification of a criminal 
conviction in a case that results in mandatory listing. Consequently, it is 
important for the CLP to be notified of pending cases as soon as possible, prior 
to conviction, so that it can be prepared to issue prompt confirmation of listing 
after the conviction. The CLP has recently established procedures by which other 

' However, state court convictions may be the basis for discretionary listin1. or for debarment or suspension 
by EPA 's Office of Grants and Debarment, Debarment and Suspension Division, pursuant to the Federal Acquisition 
Regulation, 48 CFR Part 9, or EPA's Nonprocurement Debarment and Suspension Replation, 40 CFR Part 32. 
For information on these authorities contact the EPA Debarment and Suspension Division (OARM, Office of Grants 
and Debarment)(Mail Code PM-216F) at (202) 260-8025. 
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Federal investigative agencies, e.g., the Federal Bureau of Investigation and the 
Naval Investigative Service, will provide to the CLP information about CAA and 
CWA criminal cases in which EPA is not involved. 

It is EPA 's intention that the AA will make necessary listing decisions 
(e.g., in certain cases, what is the violating facility), within 10 days of the CLP's 
receipt of a Judgment Order of conviction. In some cases, however, it will be 
necessary, due to the complexity of the case, to obtain additional information 
concerning the violation that led to the criminal conviction and consequent 
mandatory listing. In such cases, it is EPA's intention that the AA will make 
necessary listing decisions within 10 days after the CLP has the information 
necessary to make such determinations. 

6. Plea Aereemems. 

The ·statutory ineligibility that results from a criminal conviction under 
CAA § 306 or CW A § 508 is automatic and is self-executing. It is a 
Congressionally mandated restriction on using appropriated Federal funds for 
contracts, grants or loaris which are to be performed using a facility which was 
owned, operated or supervised at the time of the violation, by a convicted CAA 
or CW A violator. 

Neither EPA nor other Federal authorities (e.g., U.S. Attorneys) may 
agree not to apply the mandatory prohibition of CAA § 306 and CWA § 508. 
Defendants in criminal cases may attempt to seek such assurances from the U.S. 
Attorney's Office, or from EPA. It is EPA's position that such assurances should 
not be given, nor should EPA agree to substitute a charge which will not result 
in mandatory listing for a CAA or CW A criminal charge (if justified by the facts) 
which would result in mandatory listing (for example, if a Clean Water Act 
criminal charge is readily provable, then it is inappropriate to agree to substitute 
a Rivers and Harbon Act (Refuse Act) count in place of the CW A charge, to 
avoid mandatory listing.) Plea agreements also should not contain assurances as 
tD either the timing or the result of a request for removal from the List of 
Violadng Facilities in cases involving mandatory listing. 

The CLP is available for consultation in cases involving attempts by 
defendants to negotiate mandatory listing issues. The CLP has drafted model plea 
agreement language which may be used in such cases. 

C. Discretionazy Listin&. The discretionary listing process begins with the filing of 
a recommendation to list a facility. A facility will be listed under the 
discretionary listing process if EPA determines that the facility has a record of 
continuing or recurring noncompliance with clean air or clean water standards, 
and has been the subject of one of the enforcement activities described in § 
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lS. ll(a){l)-(6). See Guidance on Implementini the Discretionazy Comractor 
Listini Proiram, § III (November 26, l 986)(GM-53), for guidance on selecting 
discretionary listing cases. 

A recommendation to list may be submitted by a "recommending person", 
defined in § 15.4 as the "Regional Administrator, the Associate Enforcement 
Counsel for Air or the Associate Enforcement Counsel for Water or their 
successors, the Assistant Administrator for Air and Radiation or the Assistant 
Administrator for Water or their successors, a Governor, or a member of the 
public. The Regions will have primary responsibility for selecting cases for EPA
initiated listing actions. The Enforcement Counsels (ECs) for Air and Water and 
the Assistant Administrators for Air and Water will rarely initiate listing 
recommendations. 

E.ach recommendation to list will be processed by representatives from the 
Office of Regional Counsel, the regional program office, the EC for Air or 
Water, or both, and the LO. The regional representatives will act as advocates 
for the Region's position on the recommendation to list. The representatives of 
the ECs will act as counsel to both the Region and the LO. The adjudicative 
function will be conducted by the LO assigned to the case. Each representative 
will be responsible for ensuring that his or her office completes its responsibilities 
under the Protocols in a timely fashion, and that all necessary reviews by policy 
level officials within his or her office are obtained. 

Under the regulations, a recommending person may withdraw a 
recommendation to list at any time before the conclusion of the listing 
proceeding. A recommending person is obligated to withdraw the 
recommendation to list if he or she determines that the conditions which gave rise 
to the recommendation to list have been corrected, or the facility is on an EPA
approved plan for compliance which will ensure that the conditions that gave rise 
to the recommendation to list will be corrected, I lS. ll(d). S,cc ailQ paragraph 
m.C.7., pp. 16-17). Thus, as a practical matter, if the facility corrects fully the 
coridition which is the basis for the listing action, and the recommending person 
withdraws the recommendation to list, the listing process is terminated. The steps 
for processing a discretionary listing action are set fonh below. 

l. LO Receives Recommendation Io List. The discretionary listing process 
begins when the LO receives a recommendation to list, § lS.ll(b). It is 
anticipated that most recommendations will be prepared by the Regions 
and that they will have lead responsibility for preparing EPA-initiated 
recommendations. The Guidance on Implementin& the Discretionary 
Contractor Listin& Prouam (November 26, 1986)(GM-53), includes 
model discretionary listing recommendations based on both administrative 
and judicial enforcement actions. The Regions will also act as the 
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Agency's primary contact for processing State or citizen initiated listing 
recommendations. 

2. Review Recommendation. As soon as a recommendation to list is 
received, the LO transmits a copy to the appropriate ECs, and, if the 
Region did not submit the recommendation to list, the LO transmits the 
recommendation to list to the Regional Administrator (RA), Office of 
Regional Counsel (ORC), and regional program office, to review and 
submit comments on the recommendation to the LO within 10 days. 

During the same period, the LO reviews the recommendation to 
list, § lS. l l(c), to ensure that it contains: (a) the name, address, and 
telep~one number of the person filing the recommendation, § lS. ll(b)(l); 
(b) a description of the facility' including its name and address, § 
15. ll(b)(2); (c) a description of the alleged continuing or recurring 
noncompliance, and supporting data, f 1S. ll(b)(3); and (d) a description 
of the criminal, civil, or administrative action or conviction which is 
pertinent to the facility and the alleged continuing or recurring violations, 
§ 1S. l l(b)(4). ,, · 

If, after reviewing the recommendation to list and the comments 
on the recommendation, the LO determines that additional documentation 
is needed, the LO returns the recommendation to the recommending 
person, identifying in writing the specific information required. 
Resubmitted recommendations must be processed according to the 
procedures for processing an original recommendation, as set fonh in 
paragraph rn.c. (p. 8 et seq.). 

3. LO Briefs AA On Listin1 Recommendation. When the LO is satisfied 
that the recommendation to list meets the requirements of the regulations, 
the LO does the following: -

a. The LO Dockets The Caz. The LO assigns a docket number to 
the facility and places the case on the listing docket. 

b. The LO Prmares A Briefin1 Memorandum. The LO prepares a 
briefing memorandum and . transmits it and a copy of the 
recommendation to list· to the AA. The briefing memorandum 
should: (i) summarize the status of the listing recommendation; (ii) 
review for the AA the pros and.cons of proceeding with the listing 
action at this point, based upon the comments received from the 
Region and the EC(s); and (iii) offer the AA the opportunity to 
have an oral briefing on the listing recommendation. If an oral 
briefing is requested, the LO schedules the briefing and arranges 
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for representatives of the EC(s), OCE and OCAPO to be present, 
and offers the RA, ORC,~ and regional program offices an 
opportunity to be present, in person or by telephone. At the 
briefing, staff will advise the AA of the basis for the 
recommendation to list. . 

4. AA Declines To List. If, after being briefed ont he listing 
recommendation, the AA decides to decline the recommendation to list, 
the LO does the following: 

a. The LO Prepares A Statement Of Reasons. The LO prepares a 
brief statement for the AA' s signature, explaining the AA' s 
reasons for the decision not to proceed with the listing action. 
This statement will be included in the record of the listing action 
and will be provided to the recommending person and the owner, 
operator, or supervisor of the facility. Consequently, the statement 
should exclude all information which the Agency would seek to 
withhold under the Enforcement Document Release Guidelines, 
GM-43 (September 15, 1985). 

b. The LO Submits The Statement For HeadQJJarters Review. The 
LO submits the draft statement for review by (1) the EC(s) for 
Air, Water, or both; (2) the DCE; and, to prevent conflict with 
potential criminal actions, (4) the DOCE. 

c. The LO Transmits The Statement To The AA To Sien. At the 
conclusion of the review by appropriate Headquarters staff, the LO 
transmits the statement to the AA for his signature. 

d. The LO Notifies Owner. Once the AA has approved and signed 
the statement of reasons, the LO notifies the owner, operator, or 
supervisor of the facility that a recommendation to list the facility 
has been filed, and encloses a copy of the recommendation to list 
and the statement of reasons for not proceeding with the 
recommendation with the notice letter. The LO also sends a copy 
of the notice letter and enclosures to the recommending person. 

5. AA Decides To Proceed With Proposed Listine. LO Notifies Facility and 
PTCJ)lres Draft Petermination. After the LO has briefed the AA on the 
recommendation to list and the AA has decided to proceed with the 
recommendation to list, the LO does the following: 

a. The LO Notifies Owner. The LO notifies the owner, operator, or 
supervisor of the facility that a recommendation to list the facility 
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has bee'1 filed and encloses a copy of the recommendation to list 
with the notice letter. The notice will also advise the owner, 
operator, or supervisor tllat he or she may request a listing 
proceeding before a Case Examiner (CE) to determine the: 
propriety of the proposed listing, § 15.12(a). A copy of this 
notice is sent to the listing case staff representatives and to the 
recommending person. 

b. The LO Transmits The Recommendation To The Reeion. The LO 
prepares a transmittal memorandum, and transmits to ORC the 
recommendation to list and any comments received from the AA, 
EC(s), RA, and regional program office, requesting that ORC 
prepare and return to the LO within 15 days, a detailed summary 
of the documentation regarding the recommendation to list, and 
copies of any documents necessary for the LO to prepare a draft 
determination. Unless the Regional Administrator or Deputy 
Regional Administrator have previously reviewed the 
recomme~dation to list, one of these officials must acknowledge in 
writing that he or she has reviewed the recommendation to list and 
has attached any comments to the recommendation. 

c. The LO Drafts The Detennjnation. Upon receipt from the Region 
of the recommendation to list and summary of documentation 
regarding the recommendation, and after the 30-day period for 
requesting a listing proceeding has expired, the LO drafts a 
determination for the AA's signature, and revises the summary of 
documentation to include any materials available at Headquarters. 

d. The LO Submits The Draft Detmnination For Headguaners 
Review and Comment. Once the draft determination to list has 
been prepared, the LO acknowledges that he or she has reviewed 
it. The draft determination is then transmitted for review and 
comment, along with the summary of documentation, to: (1) the 
EC(s) for Air, Water, or both; (2) the Director, OCAPO; and (3) 
the DCE and the DOCE. 

6. Final A1enccy Action Taken On The Recommendation to List. After the 
LO has notified the facility that a recommendation to list has been filed 
and transmitted to the AA for decision, final Agency action on the 
recommendation will occur as a result of one of the following processes: 

a. AA Decides <Listin& Proceeciin& Not Held). At any point before 
a listing proceeding is held, the AA may, in his or her discretion, 
decline to list the facility,§ 15.ll(c). If a facility does not request 
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a listing proceeding within 30 days of receiving notice that a 
recommendation to list h~ been filed, the AA must decide whether 
to list the facility. In such a case, the AA's determination on the 
recommendation to list is final Agency action, § 15.12(d). 

After all of the EPA personnel identified in paragraph 
III.C.5.d. have reviewed the draft detennina~on and commented 
on it, the LO prepares a transmittal memorandum, and sends to the 
AA a draft determination, any comments from the EC{s) or the 
Region, the summary of supporting documentation, and a briefing 
memorandum that summarizes: (i) the history of the case; (ii) the 
status of the case; (iii) the reasons for the recommended 
determination; (iv) whether the RA, ORC, and regional program 
office have expressed comments in agreement with the draft 
determination; and (v) any special problems or considerations. 

If an oral briefing is requested, the LO schedules the 
briefing and arranges for representatives of the EC(s), OCE and 
OCAPO to be present, and offers the RA, ORA, ORC, and . 
regional program offices an opportunity to be present, in person or 
by telephone; 

Based upon the AA 's decision on the recommendation to 
list, the LO does the following: 

(1) AA Qecjdes Io List. If the AA decides to list, his 
or her decision is final Agency action on the 
recommendation to list, and the LO follows the 
steps set fonh in the Listing Official's Discretionary 
Listing Checklist found in Table One. 

(2) AA pecUnes To Ljst. If the AA decides not to list, 
the LO notifies the owner, operator, or supervisor 
of the facility, the EC(s), OCE, and the RA, ORC, 
and program office, that the recommendation to list 
has been declined. The AA 's decision not to list is 
final Agency ac~on on the listing recommendation. 

b. Listinc Procee(finc Reguesteci. If the owner, operator, or 
supervisor of the facility requests a listing proceeding within 30 
days of receiving notice that a recommendation to list has been 
filed, the LO does the following: 
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(1) AA Desj~nates A Case Examiner. The AA designates a 
Case Examiner for the listing proceeding, § 15.12(a). The 
Case Examiner should be an EPA attorney who has subject 
matter expertise, who is not involved in the underlying 
enforcement action or listing action, and who is not 
supervised or employed by the person recommending 
listing (i.e., the CE should be from a different EPA 
region). The LO will consult with the EC(s) to identify 
appropriate persons to act as Case Examiners in listing 
proceedings. 

(2) Case Examiner Schedules Listin& Proceedin&. The CE 
schedules the listing proceeding and notifies the 
recommending person, the owner, operator, or supervisor 
of the facility, the LO, and the listing case representatives 
(see paragraph 111.C. above) of the date, time, and place of 

. the listing proceeding,·§ 1S.12(b). That notice letter also 
informs all parties of their obligation to provide to all other 
parties at least 7 days prior to the listing proceeding, any 
papers which they intend to submit at the listing 
proceeding. 

; 

It is the responsibility of the CE and the LO to 
attempt to arrange the timing and location of the listing 
proceeding so that it is convenient for all parties to attend. 

· The CE determines whether the listing proceeding should 
be adjourned for good cause shown, as provided in 
paragraph Ill.C.8.a. (page 17). 

(3) CE Obtains Court Reporter. The CE retains the services 
of a court reporter, § 1S.13(b)(2), paid for by EPA. 

(4) Listin& Procee<fin& Held. The listing proceeding is 
conducted in accordance with § 1S.13(b). Regardless of 
who files the recommendation to list, EPA will be 
represented at the listing proceeding by the EPA regional 
or headquarters attorney responsible for the underlying 
enforcement action, unless that attorney is unavailable, in 
which case ORC will select an attorney to represent EPA. 

(5) LO Obtains Decisjon of CE. The Case Examiner issues his 
or her written decision on whether to list the facility and 
files it with the LO wjthin 30 <fays of the conclusion of the 
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listing proceeding, and any supplementation of record 
allowed by the ~ase Examiner, § 15.13(c). 

c. LO Sends Notice of CE's Decision And Qgponunity For OGC 
Review. After the CE files his or her decision with the LO, the 
LO is responsible for notifying the appropriate panies of the CE's 
decision, as follows: 

( l) CE Pecides Io List. The LO notifies the owner, operator, 
or supervisor of the facility, the recommending person, the 
EC(s), the DCE and DOCE, the RA, ORC, the regional 
program office, and the Director, OCAPO, of the CE's 
decision to list the facility and of the facility's opportunity 
to have OGC review that decision if such review is 
requested wjtbjn 30 days, § 15.13(d). 

(2) CE Decides Not Io Lisi. The LO notifies the owner, 
operator, or supcrviSG>r of the facility, the recommending 
person, the EC(s), the DCE and DOCE, the RA, ORC, the 
regional program office, and the Director, OCAPO, of the 
CE's decision denying the recommendation to list the 
facility. The Case Examiner's decision not to list is final 
Agency action on the recommendation to list, § 15.14(d). 

d. OGC Revjew Not Regueste<f. If the CE decides to list the facility, 
the facility may request that OGC review the CE's decision. The 
request for review must be made in writing and must be received 
by the LO within 30 days of the date on which notice of the CE's 
decision was received by the facility. 

If the LO does not receive a timely request for OGC 
review, then the CE's decision granting the recommendation to list 
stands as final Agency action, § 1S.14(d), and the LO follows the 
steps set forth in the Listing Official's Discretionary Listing 
Checklist, found in Table One. 

e. OGC Review Regucste<f. If the facility files a timely request with 
the LO for OGC review~ the LO does the following: 

(1) The LO Transmits The Request For OGC Review Io 
~. The LO transmits to ORC a copy of the request for 
OGC review. ORC is responsible for obtaining comments 
from the EC(s) and recommending person (if the 
recommendation to list was not filed by EPA). ORC must 
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then prepare and return to the LO, within 14 days of 
receiving the request for OGC review, a reply brief stating 
the Agency's response to the facility's claims in the request 
for OGC review. Generally, the ano~ey who represented 
EPA at the listing proceeding should prepare the reply 
brief. 

(2) LO Transmits Reguest To OGC. When the LO receives 
the reply brief responding to the request for OGC review, 
the LO transmits to OGC: (i) the CE's decision; (ii) the 
request for review; (iii) the reply brief; (iv) the comments 
of the EC(s) and the recommending person; and (v) the 
entire record of the. listing action. 

(3) OGC Revjews CE's DeCjsjoo. OGC reviews the CE's 
decision based on the record of the listing proceeding, 
considered as a whole, and issues a final decision within 30 
days or as soon as practicable, § 1S.14(c). 

f. The LO Obtains OGC's Decisjon. When OGC tiles its decision 
with the LO, it becomes final Agency action on the 
recommendation to list, § 1S.14(c). The, LO then does the 
following: 

(1) OGC Affirms The Case Examiner. If OGC affirms the 
CE's decision to list, listing is effective when OGC's 
decision is tiled with the LO. The LO follows the steps in 
the Listing Official's Discretionary Listing Checklist, found 
in Table One. 

(2) OGC Reverses The Case Examiner. If OGC reverses the 
CE, the LO notifies the owner, operator, or supervisor of 

. the facility, the recommending person, the AA, the DCE 
and DOCE, the Director, OCAPO, the EC(s), the RA, 
ORC, and regional program office, that the 
recommendation to list has been denied on the basis of 
OGC's decision on review. 

1~ Withdrawal Of A Recommendation Io List. The recommending person 
may withdraw his or her recommendation to list under the following 
circumstances: 

a. Prior To The Conclusjon Of The Ljstin1 Proceec:Un1. At any time 
before the CE issues his or her written decision concluding the 
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listing proceeding, the recommending person may withdraw the 
recommendation to list f9r any reason. However, a request to 
withdraw the recommendation must be made in writing and must 
state the reason for withdrawing the request. A recommending 
person must withdraw a recommendation to list if he or she 
determines that the facility has corrected the condition which gave 
rise to the recommendation to list,§ 15.ll(d). 

b. After the Conclusion of the Listin& Proceedin&. 
After the CE has issued his or her decision at the conclusion of the 
listing proceeding, a recommendation to list may be withdrawn 
only if the recommending person determines that the facility has 
corrected the condition which gave rise to the recommendation to 
list, § 15. ll(d). The request to withdraw the recommendation to 
list must be made in writing and must state the reason for 
withdrawing the recommendation. A recommending person must 
withdraw a recommendation to list if he or she determines that the 
facility has corrected the condition which gave rise to the 
recommendation to list, § 15.1 l(d). 

8. Stays Of A Discretionary Listin1 Action. All stays of listing actions are 
presumed to be prejudicial to the proceedings. Consequently, a stay of a 
discretionary listing action may be granted only under the following 
circumstances: · 

a. Prior To The Listin1 Proceeciin1. The LO may grant a stay of the 
discretionary listing action (1) for a period not to exceed 60 days, 
(2) upon timely notice, (3) for good cause shown, (4) on the 
record, and (5) after consideration of the prejudice to the panics 
or the proceeding. 

b. Durio& The Listin& Proceeciin1. The Case Examiner may grant a 
stay of the listing proceeding ( 1) for a period not to exceed 60 
days, (2) to permit any party to obtain evidence, or (3) for any 
other reason that will advance the proceedings, (4) giving due 
consideration to the prejudice to the panics. 

c. After The Listine Procee4in1. The LO may grant a stay of the 
discretionary listing action (1) for a period not to exceed 60 days, 
(2) upon timely notice, (3) for good cause shown, (4) on the 
record, and (5) after consideration of the prejudice to the panics. 
Any stay shall run extend the time in which a party must request 
review by the EPA General Counsel of a Case Examiner's decision 
in a listing proceeding. 
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9. EPA Guidance On ImplementinK Discretjonazy Listini 

a. Summar:y of policy 

On November 26, 1986, the AA for Enforcement issued guidance 
on implementing discretionary listing program. Some of the main points 
and subjects of this memorandum are: 

L Discretionary listing process is effective in achieving more 
expeditious compliance and case settlements. 

2. Recommendations to list should be considered for all cases of 
noncompliance with consent decrees, all civil cases where 
violations are ongoing, violations of administrative orders, 
multifacility noncompliance within a single company. (p.2-3) 

3. Standard of proof in listing proceedings. •Record must show by a 
preponderance of the evidence that there is a record of continuing 
or recurring non-compliance. (p.4) 

4. Fairness and discussion of contractor listing with opposing parties 
in settlement negotiations. case must involve clearly applicable 
standard; distinguishing between recommendations and final 
decisions. (p.5) 

S. Coordination with DOJ. Making sure listing activity does not 
compromise litigation. (p.5) 

6. Requesting information from facilities about government contracts 
during a civil case. Model letters. (p.6) 

b. Use of Discxerionacy Ljstin1 

1. Discretionary listing ·continues to be an underutilized component 
of the contractor listing program. There are however several 
examples of situations where discretionary listing has been a 
powerful tool. 

Ex 1. Frequently, merely sending a letter pursuant to CAA§ 114 
or CWA § 308 requesting information on the company's Federal 
contract can assist in the settlement of civil suits. 

Ex 2. In the Wheeling Pittsburgh case, EPA was faced with an 
intransigent company during settlement negotiations of a Clean Air 
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Act civil suit involving three facilities. Institution of a 
discretionary listing procedure resulted in a settlement of the civil 
suit within a month. 

10. Bi& Apple Wreckin& Cowration Case 

On August 15, 1991, the Office of General counsel issued a 
decision In the Maner of: Bi& Apple Wreckin& Coeporation. In this 
decision on appeal from a Case Examiner's decision to list Big Apple 
Wrecking Corp. 's Bronx, NY facility, the General Counsel vacated the 
Case Examiners decision to list respondent's facility. Citing the preamble 
to the 1984 contractor listing regulations, the General Counsel ruled that 
continuing or recurring violations must be evaluated on case by case basis 
(evidence of two or more violations is not enough by itself). It was held 
that the listing decision must contain an explanation of the Agency's 
reasons for concluding that a particular series of violations presents a 
proper occasion for invoking the listing remedy. The Agency must decide 
whether listing the particular facility with continuing of recurring 
violations is appropriate •in light of the policies and purposes which 
underlay the listing remedy,• namely to •undertake procurement and 
assistance activities in manner that will result in effective enforcement of 
the Clean Air Act, and not to favor businesses which cut cost by failing 
to comply with environmental laws.• 

The General Counsel also upheld the policy concerning the 
definition of "facility• as it applies to asbestos removal operations, noting 
that definirtg the business address as the violating facility was not only 
appropriate, but to do otherwise would gut the effectiveness of the listing 
program. 

0. Oefinin& The Vjolatin& Facility 

1. lntroductiqn 

The CWA § 508 and CAA § 306 do not define "facility.• Defining this 
unpottant term has been accomplished through rulemalcing. 40 CFR Part 15 
de~es facility as: 

any building, plant, installation, structure, mine, vessel or other 
floating craft, location or site of operation owned, leased, or 
supervised by an applicant, contractor, grantee, or borrower to be 
used in the performance of a contract, grant, or loan. 



19 

This apparently str~ghtforward d~fini.tion is generally applied without difficulty. 
However, cases anse where apphcat1on of the definition presents a challenge. 
For example: If a facility where NPDES violations occur is supervised by 
contractors and the contractors are convicted, should the contractor's place of 
business be listed as the facility? What is·constitutes the "facility• where the oil 
pipe running between a shipping terminal and storage tanks ruptures? What 
should be listed where CW A violations occur when oil is discharged from the hull 
of ship that has run aground. 

2. Role of Re&ionaj Counsel. Rezional Prozram and CID. 

In certain cases, the conditions which gave rise to the criminal conviction 
that results in mandatory listing may affect more than the site of the violation, 
and the violating facility may, therefore, be the company's business address, or 
an operating unit of the company. When such cases arise, and these situations 
are not expressly addressed by existing gui~ce or policy (e.g., the policy that 
states that for asbestos violators, the business address is the violating facility), 
Regional counsel, Regional program staff, and CID agents play a very important 
role in providing the ·tLP, and the AA, information on which to· base the 
determination of what is the violating facility. 

In all cases which may result in mandatory listing, the Regional attomey(s) 
handling the enforcement action against the facility should contact the CLP as 
soon as possible, so that relevant information can be provided to assist in 
determining the identity of the violating facility. These determinations must be 
made before the time of the conviction, or as soon after as is prac.ticable. This 
is especially important in cases where there may be an issue concerning 
determining what is the violating facility, so early contact with the CLP is 
extremely important. 

3. Gujdance Document: Defining the •violating Facility• for Purposes of 
Listing Asbestos Demolition and Renovation Companies Pursuant to 
Section 306 of the Clean Air Act, March 11, 1988. 

-
This policy statement stands for the proposition that the business address 

used by an asbestos demolition and renovation company may be used to identify 
the •violating facility, .. rather than the address of the particular site involved in 
the violating activity. The basis for this view is that the Congress intended, as 
evidenced by the legislative history, for the Administrator to ban other facilities 
owned by a convicted company where the other facilities are circumventing the 
listing of the violating facility; the definition in Part 15 of •facility• includes the 
business address of company and there is no requirement under CAA § 306 or 
CW A § 508 that business address of the facility coincide with the address of the 
sites where the violation occurred. 
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In the Bii Apple Wreckini case this policy was utilized and upheld by the 
General Counsel. Other cases where this policy has been invoked include, e.g., 
a wetlands filling case. 

4. Contractors 

In addition to asbestos removal cases, certain convictions involve the 
conviction of corporations and/or their employees who are responsible for 
criminal violations under the CW A or CAA at facilities owned by other entities, 
such as municipalities (such as municipally owned POTW), or the Federal 
government. Similar to the asbestos removal cases, the issue arises as to whether 
the contractor's operating office/division or headquarters should be listed. Unlike 
asbestos removal cases, these cases are frequently complex and present unique 
factual circumstances in terms of the relationship of the contractor to the facility. 
Consequently, no single policy or position by OE can achieve a fair and equitable 
result in all cases. Accordingly, a flexible analysis/procedure is described below 
for determining whether the contractor's place of business should be listed . . . 

The following is nonexclusive list of factors that are considered and 
weighed in such cases. These factors are weighed in conjunction with the 
concepts stated in the memorandum discussed above regarding listing asbestos 
contractors. 

• 

• 

• 

• 

• 

• 

If the convicted party is a contractor, whether the contractor has 
an address separate from the facility. 

If the convicted party is contractor, whether the contractor 
continues to do business in the field for which its employees were 
convicted. 

If the convicted party is a contractor, the degree of culpability on 
the part of the owner of facility. 

Degree of knowledge/involvement of the contractor at the 
contractor's division\HQ level. 

Extent to which interests of government will be unprotected if only 
the site or facility where the violations took place is listed. 

Extent to which other violations exist at other contractor operated 
facilities. 
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S. Independent F aci Ii ties 

The definition of "facility", § 15.4, includes the following proviso: 
Where a location or site of operations contains or includes more than one 
building, plant, installation, or structure, the entire location or site shall 
be deemed to be a facility except where the Assistant administrator 
determines that independent facilities are located -:n one geographical 
area." 

This provision has been invoked once in the course of a removal 
petition. On September 30, 1991, in Ip the Matter of Exxon Coaioration 
<Exxon Company. USA .. Linden and Bayonne. N.J.l (Contractor Listing 
ML Docket No. 02-91-L034), the Assistant Administrator issued a 
Determination Regarding Exxon Company USA 's Petition for 
Determination of Independent Facilities: Inter-Refinery Pipeline, Bayway 
Refinery, and Bayonne Terminal. 

The Assistant Administrator determined that petitioner's terminal, 
refinery, and connecting pipeline were not independent facilities. The 
pipeline ends were physically located at the terminal and refinery 
respectively; management and employees at each were intertwined; and 
the pipeline oil flow was controlled by both facilities. The three locations 
were held to serve a unitary purpose. 

IV. PROCEDURES FOR REMOVAL f'ROM DIE LIST 

A facility may be removed from the List in one of four ways. A facility may be 
removed automatically if the conviction which was the basis for mandatory listing, or the 
decision in the underlying enforcement action that was the basis for discretionary listing, is 
reversed, or after one year on the List in some discretionary listing cases. A facility may also 
be removed from the List following final Agency action as a result of a favorable decision by 
the AA on the facility's request for removal; a favorable decision by a CE following the AA's 
denial of the request to remove· the facility from the List; or a favorable decision by the 
Administrator if the CE denies the. removal request. 

Requests for removal will be processed by representatives of the EC(s), the ORC, the 
regional program office, and the LO. The regional representatives acts as advocates for the 
Region's position on the removal request. The representative(s) of the EC(s) will act as counsel 
to both the Region and the.LO. The LO is responsible for the adjudicative function and is the 
recommending official to the decisionmaker, the AA. Each representative will be responsible 
for ensuring that his or her office completes its responsibilities in a timely fashion, and that all 
necessary reviews and acknowledgements from policy level officials within his or her office are 
obtained. 
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A. Automatic Removal 

1. Mandatory Listine 

a. Reversal Of Conviction. The owner, operator, or supervisor of 
the facility is responsible· for ·informing the LO if any criminal 
conviction which resulted in listing is overturned, and must 
provide a cenified copy of the judgment order reversing the 
conviction. 

Upon receipt of such an order and upon confirmation that 
a legal basis for mandatory listing no longer exists, the LO follows 
the steps set forth in the Listing Official's Removal Checklist, 
found in Table Two. If there is a dispute concerning the effect of 
a court order purportedly reversing a conviction, the dispute shall 
be resolved by deeming the request to be a request for removal 
based upon correcting the co~dition that gave rise to listing. The 
procedures set forth at paragraph IV .B.4. (page 27) apply to such 
requests. A further appeal which leads to reinstatement of the 
judgment of conviction shall result in automatic relisting. 

2. Djscretionary Ljstin1 

a. Reversal Of Underlyjn1 Order. The dwner, operator, or 
supervisor of the facility is responsible for informing the LO if any 
order which was the basis for a determination to list has been 
reversed, and must provide a certified copy of the document 
evidencing the reversal of the prior order. 

Upon confirmation that a legal basis for discretionary 
listing no longer exists, the LO follows the steps set forth in the 
Listing Official's Removal Checklist (Table Two). If there is a 
dispute concerning the effect of a court order purportedly reversing 
a prior order which was the sole basis for a discretionary listing 
determination, the dispute shall be resolved by deeming the request 
to be a request for removal based upon correcting the condition 
that gave rise to listing. The procedures set forth at paragraph 
IV .B.4. (page 27) apply to such requests. A further appeal which 
leads to reinstatement of the judgment of conviction shall result in 
automatic relisting. 

b. Expiration Of One Year. A facility listed under §§ 15. l l(a)(4), 
(S), or (6), is eligible to be removed from the List after one year, 
unless; within that one year period, the LO is informed that: (l) 
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a basis for mandatory listing exists as a result of the conviction of 
the owner, operator, or ,supervisor of the facility for violating 
CAA § l 13(c) or CWA § 309(c); or (2) a basis for discretionary 
listing exists as a result of the facility's continuing or recurring 
noncompliance with clean air or clean water standards, and: (a) a 
state or local court has convicted any person who owns, operates, 
or supervises the facility of a criminal offense on the basis of 
noncompliance with clean air or clean water standards, § 
15. l l(a)(2); or (b) a federal, state, or local court has issued an 
order or civil ruling as a result of noncompliance with clean air or 
clean water standards, § 15. ll(a)(3). 

If, after a facility has remained on the List for one year, the LO 
determines that the facility is entitled to removal from the List, the 
LO follows the steps in the Listing Official's Removal Checklist 
(Table Two). 

B. Reguests For Removal. Regardless of the.. underlying basis for removal, and 
regardless of whether listing was the result of the mandatory or discretionary 
listing process, the removal process can be initiated by filing a request for 
removal with the LO. The original recommending person, or any person who 
owns, operates, or supervises a listed facility may file a request for removal with 
the LO, § 15.22(a). 

45-DAY PERIOD. As soon as the request is received, the LO: 
(i) notes on the listing docket the date on which the request for removal 
was filed; (ii) reviews the request to determine the basis upon which 
removal is sought; and (iii) sends a letter to the person requesting removal 
that acknowledges receipt of the request. The letter also notifies the 
person requesting removal that the failure of EPA to respond to the 
request for removal within 45 days of the date that EPA has all 
information necessary to determine whether or not the request should be 
granted (i.e., within 45 days after the administrative record is complete) 
constitutes a denial of the request for removal, at which point a removal 
hearing before a Case Examiner may be requested. 

The Agency's goal is to process each request for removal before this 45-
day period expires. The 45-day period does not begin to run until the 
administrative record is complete in order to permit EPA sufficient time 
to analyze the often complex factual, technical and legal issues involyed 
in a request for removal. This interpretation also ensures that a petitioner 
provides a complete removal request before it may presume that EPA has 
denied its petition, and invoke its right to a hearing before a Case 
Examiner, based on the passage of the 45-day decision period. It is based 
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upon the Agency's interpretatiop that the Assistant Administrator should 
be able to make a decision based on a complete administrative record, 
before subsequent stages of administrative review are sought. 

1. Removal Of Underlyin& Court Orcfer. If the request for removal 
is based upon the reversal of the court order which was the basis 
for listing, then the· LO follows the procedures in paragraphs 
IV .A.1. (p. 22) or IV .A.2.a. (p. 23) above. 

2. Expiration Of One Year <Discrctjonai:y Listin& Only>. If the 
request for removal is based upon the expiration of one year in a 
discretionary listing case under§§ 15. l l(a)(4), (5), or (6), then the 
LO follows the procedures in paragraphs IV.A.2.b. (p. 23) above. 

3. Plan For Compliance <Discretionai:y Listin& Only>. If the request 
for removal is based upon the ·facility's establishing a plan for 
compliance which is acceptab~e to the AA, then the LO follows the 
procedures described belQw. · 

a. Requests Filed By The Re1jona1 Office. If the request for 
removal was filed by the regional office, the LO transmits 
the request to the EC(s), the owner, operator, or supervisor 
of the listed facility, and the original recommending person 
in the discretionary listing case, asking them to submit their 
comments on .the request for removal and plan for 
compliance, to the LO within 10 days. 

b. Regyests filed By Othm. If the request for removal was 
filed by some person other than the staff of an EPA 
regional office, the LO transmits a copy of the request for 
removal to the EC(s), the RA, ORC, regional program 
office, the owner, operator, or supervisor of the listed 
facility, and the original recommending person in the 
discretionary listing case'. · 

The LO notifies the Regjonal Counsel by telephone 
that a removal request has been filed, and the Regional 
Counsel designates a Regional attorney to represent the 

6 The LO notifies the Reaional Counsel by phone that a removal request bas been filed and the ReJiooal 
Coun.sef desipates a Reaio~ attorney to represent the Asency o the removal request; the LO informs the ECs and 
the owner, operator or supervisor of the listed facility (or its attorney) of who bas been desipated to represent the 
Aaenc:y in reaard to the removal request. . The LO requests the ECs to submit their commenrs on the request for 
removal and the plan for compliance to the desipated Resional attorney within 10 days. 
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Agency on the removal request; the LO informs the ECs 
and the owner, operator, or supervisor of the listed facility 
(or their attorney) who has been designated to represent the 
Agency in regard to the removal request. The LO requests 
the EC(s) to submit their comments on the request for 
removal and plan for compliance to the designated Regional 
attorney within 10 days. 

c. Re&ional Office Prepares Formal Recommendation. At the 
end of 10 days, the LO reviews all comments that have 
been received, forwards copies of them to the regional 
office for the region in which the facility is located, and 
ask ORC to prepare and return to the LO within 15 days: 

( l) a formal recommendation based on the regional 
office's assessment of whether the request for 
removal should .. be granted or denied, in light of the 
facility's proposed plan for compliance; 

(2) a memorandum summarizing the supporting 
documentation for the formal recommendation; and 

(3) . the written acknowledgement of the Regional 
Administrator or Deputy Regional Administrator 
indicating that he or she has reviewed the formal 
recommendation and submitted any comments on it 
to the LO. 

NQTE: Both Regional and HQ program staff for the 
. appropriate medium (air or water) play an important 

role in advising on technical and factual issues, and 
should be involved in the listing process, where 
appropriate. 

d. Verification of Correction of Conditions Which Gave Rise 
To The Convictjon: EPA policy requires that the Agency 
verify in every case that the violating facility has corrected 
the condition which gave rise to the conviction. Ibis may 
involve, for example, a compliance inspection by a 
delegated state under the NPDES program, an inspection 
by a local air control board under the asbestos NESHAPS 
program, or an inspection by EPA's own personnel. The 
EPA Regional attorney who represents the Agency in each 
removal case should determine what type of inspection will 
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be necessary promptly after receiving the removal request. 
The CLP staff is available to assist in determining what 
type of inspection will be appropriate, and regional staff 
are encouraged to contact the CLP for assistance in this 
area. 

e. LO Qrafts Determjnatjon. At the end of the 15-day period, 
the LO receives the region's formal recommendation on the 
request for removal and plan for compliance, and the 
summary of supporting documentation, confirms that the 
recommendation has been reviewed by the Regional 
Administrator or Deputy RA, and drafts a determination 
for the AA' s signature. 

f. Headguarters Revjew and Comment. After the draft 
determination has bec=n prepared, the LO transmits it for 
review and comment, along with the summary of 
supporting documentation, to: (1) the EC for Air, or 
Water, or both; (2) the DCE, or DOCE, or both. Each 
office must acknowledge that it has reviewed the document 
and made any necessary comments before returning the 
draft determination to the LO. 

NOTE: The HQ program office (for air or water 
enforcement, as appropriate) is also given the opportunity 
to review and provide comments to the EC and to the LO 
concerning the draft determination. 

g. Decjsjon By The AA. After the appropriate Headquarters 
staff have reviewed and commented on the draft 
determination, and any necessary revisions have been 
made, the LO prepares a transmittal memorandum and 
briefing memorandum that summarizes: (i) the history of 
the case; (ii) the status of the case; (iii) the reasons for the 
recommended determination; (iv) whether the RA, ORC, 
and regional program office have expressed comments 
agreeing with the draft determination; and (v) any problems 
or special considerations. The LO sends the briefing 
memorandum, the draft determination, and the summary of 
supporting documentation, to the AA for his or her 
decision. 

If an oral briefing is requested, the LO schedules 
the briefing, arranges for representatives of the EC(s), 
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DOCE and OC;\PO to be present, and offers the RA, 
DRA, ORC, and regional program office an opportunity to 
be present at the briefing, in person or by telephone. 

( 1) AA Grants . Removal Based Upon Plan For 
Compliance. If the AA approves the plan for 
compliance, the LO follows the steps set forth in 
the Listing Official's Removal Checklist (Table 
Two). 

(2) AA Denies Remoyal. If the AA does not approve 
the plan for compliance and denies the request for 
removal, the LO notifies the owner, operator, or 
supervisor of the facility, and the recommending 
person, EC(s), RA, ORC, regional program office, 
the Director, OCAPO, and the DCE and DOCE, 
that the request· for removal has been denied, and 
notifies the facility of the opportunity to request, 
within 30 days, a hearing before a Case Examiner, 
§§ 15.22(c), 15.23(a). 

4. The Condjtion Gjvjn1 Rise Io Listin1 Has Been Corrected. If the 
request for· removal is based on the facility having corrected the 
condition that gave rise to listing, the LO follows the procedures 
described below. 

a. Requests filed By The Re&ional Office. If the request for 
removal was filed by the regional office, the LO transmits 
the request to the EC(s), the owner, operator, or supervisor 
of the listed facility, and the original recommending person 
in discretionary listing cases, or the OCE in mandatory 
listing cases. The LO informs the EC(s) and the owner. 
operator, or supervisor of the listed facility, (or their 
attorney), who has been designated to represent the Agency 
in regard to the removal request. The LO requests the 
EC(s) to submit their comments on the request for removal 
to the designated Regional attorney within 10 days. 

b. Regyests Filed By Others. If the request for removal was 
filed by some person other than the staff of an EPA 
regional office, the LO transmits a copy of the request for 
removal to the EC(s), the RA, ORC, regional program 
office, the owner, operator, or supervisor of the listed 
facility, and the original recommending person in 
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discretionary listing cases, or the OCE in mandatory listing 
cases. The LO notifies the EC(s) and the owner, operator, 
or supervisor of the listed facility, (or their attorney), of 
who has been designated to represent the Agency in regard 
to the removal request. The LO requests the EC(s) to 
submit their comments on the request for removal to the 
designated Regional attorney within 10 days. 

c. Reeion Pre.pares Formal Recommendation. The LO 
reviews all comments that have been received, forwards 
copies of them to the regional office for the Region in 
which the listed facility is located, if necessary, and asks 
the ORC to prepare and return to the LO: 

(1) A formal recommendation, based upon the regional 
office's assessi:nent of whether the request for 
removal should be granted or denied. 7 The formal 
recommendation must contain: (i) a background 
section that summarizes the history and proposed 
resolution of the case; (ii) specific factual findin&s 
covering all major events in the case, and technical 
tests that suppon the determination from the date of 
the original violation to the present time, and all 
expected events and test results, including any 
environmental cleanup under a compliance plan 
approved by EPA (any consent dee~, probation 
order, administrative order, performance guarantee, 
or permit evidencing the compliance schedule 
should be attached to the recommendation); and (iii) 
a conclusion setting forth the recommendation. 

(2) A document summarizing the supporting 
documentation for the recommendation. The 
summary of supporting documentation must: (i) 
identify the source of all information available for 
making the determination; (ii) identify all 
inspections made and state whether they satisfy the 
policy on independent verification; (iii) identify, in 
accordance with the policy defining the condition, 
the specific condition(s) that gave rise to listing and 

7 See •EPA Policy Regardina the Role of Corporate Attitude, Policies, Practices, and Procedures In 
Oeterminina Whether To Remove A Facility From The EPA List of Violatina Facilities Followina A Criminal 
Conviction•, October 31, 1991, 52 Fed. Rea. 64785 (Dec. 12, 1991). 
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the manner in which the condition has been or is 
being corrected; (iv) describe the status of the 
facility's efforts to correct the condition; and (v) 
ensure that any comments by state or local 
authorities are reflected; and 

(3) The acknowledgment of the Regional Administrator 
or Deputy RA that he or she has reviewed the 
formal recommendation and summary of 
documentation, and has made any necessary 
comments. 

NOTE: Both Regional and HQ program staff for the 
appropriate medium (air or water) play an important 
role in advising on technical and factual issues, and 
should be involved in the listing process, where 
appropriate. 

d. . LO Drafts Detennination. The LO receives the formal 
r~ommendation on the request for removal and the 
summary of supporting documentation, confirms that he 
recommendation has been reviewed by the RA or DRA, 
notes on the summary of supporting documentation any 
materials available at Headquarters, ~d prepares a draft 
determination for the AA' s signature. · 

e. · HeadQuaners Review. Once the draft determination has 
been prepared, the LO transmits it for review and 
comment, along with the summary of supporting 
documentation, to the EC for Air, or Water, or both, and 
the OCE. After each of these offices has acknowledged 
that it has reviewed and commented upon the draft 
determination and summary of documentation, those 
documents are returned to the LO for any revisions the LO 
·deems necessary. The LO requests the ECs to respond . 
with their comments and concurrence within 3-5 business 
days of receiving the draft determination. 

NQTE: The HQ program office (for air or water 
enforcement, as appropriate) is also given the opportunity 
to review and provide comments to the EC and to the LO 
con.cerning the draft determination. 
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f. Decision By The AA. After the appropriate Headquarters 

staff have reviewed and commented on the draft 
determination, and any necessary revisions have been 
made, the LO prepares a transmittal memorandum and 
briefing memorandum that summarizes: (i) the history of 
the case; (ii) the status of the case; (iii) the reasons for the 
recommended determination; (iv) whether the RA, ORC, 
and regional program office have expressed comments 
agreeing with the draft determination; and {v) any problems 
or special considerations. The LO sends the briefing 
memorandum, the draft determination, and the summary of 
supporting documentation to the AA for his or her 
decision. The goal is for the AA to issue a decision or 
request an oral briefing within 3-5 days of receiving the 
draft determination. 

If an oral briefing is requested, the LO schedules 
the briefing, arranges for representatives of the EC(s), 
OCE, and OCAPO to be present, and offers the RA, ORA, 
ORC, and regional program office an opportunity to be 
present at the briefing, in person or by telephone. 

(1) AA Grants Removal. If the AA approves the 
request for removal, the LO removes the facility 
from the List; notifies the owner, operator, or 
supervisor of the facility, the recommending person 
(in discretionary listing cases), the EC(s), the OCE 
(in mandatory listing cases), the RA, ORC, and 
regional program office, of the effective date of 
removal, pursuant to § lS.27; the LO also notifies 
the General Services Administration (GSA) that the 
facility is to be removed from the "Lists of Parties 
Excluded From Federal Procurement or 
Nonprocurement Programs.• 

(2) AA Qenies Removal. If the AA denies the request 
for removal, the LO notifies the owner, operator, 
or supervisor of the facility, the recommending 
person, EC(s), RA, ORC, regional program office, 
the Director, OCAPO, and the DCE and DOCE, 
that the request for removal has been denied. The 
LO also notifies the facility of the opportunity to 
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request, w\thin 30 days, a hearing before a Case 
Examiner, §§ l5.22(c), l5.23(a). 

5. Removal Hearin~. The owner, operator, or supervisor of a listed facility, 
or the original recommending person in the case of a facility listed under 
the discretionary listing process, my file with the LO; within 30 calendar 
days after the decision of the AA denying removal, a written request for 
a removal hearing, § 15.23(a). 

a. Removal Hearing Not Requested. If the LO does not receive a 
request for a removal hearing within 30 calendar days after the 
decision of the AA, the LO notifies: the owner, operator, or 
supervisor of the facility; the original recommending person; the 
AA; the Director, OCAPO; the DOCE; the EC(s); and the RA, 
ORC, and regional program office, that the decision of the AA is 
final Agency action on the request for removal, and that any 
person who may make a ~uest for removal may file a new 
request for removal, based upon new information, § 1S.23(b). 

b. Removal Hearing Requested. If the LO receives a request for a 
removal hearing within 30 days after the decision of the AA, the 
LO does the following: 

(1) AA Designates A Case Examjner. The AA designates a 
Case Examiner, § lS.24. The Case Examiner may be any 
EPA employee who has subject matter expertise, and who 
was not involved in the underlying enforcement action or 
listing action (except that the Case Examiner who served in 
the listing proceeding involving the facility may serve as 
Case Examiner in the removal hearing). The LO will 
consult with the EC(s) to determine appropriate persons to 
act as Case Examiners in removal hearings. 

(2) .Case Examiner Schedules Removal Hearing. The CE 
schedules the removal hearing and notifies the owner, 
operator, or supervisor ~f the facility, the LO, the original 
recommending person, the federal, state, or local authority 
responsible for enforcement of clean air or clean water 
standards, and the listing case representatives (see § IV) of 
the date, time, and place of the listing proceeding. 

That notice letter also informs all parties of their 
obligation to provide to all other parties at least 7 days 
prior to the removal hearing, copies of all documents which 
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they intend to submit at the removal hearing. It is the 
responsibility of the CE to attempt to arrange the timing 
and location of the listing proceeding so that it is 
convenient for all parties to attend. 

(3) CE Obtains Court Reporter. The LO retains the services 
of a court reporter, § 1S.24(a)(2), paid for by EPA. 

( 4) Removal Hearin& Held. The removal hearing is conducted 
in accordance with §§ 15.24(a)-(c). EPA will be 
represented at the removal hearing by the EPA regional or 
headquarters attorney responsible for the underlying 
enforcement action. 

(S) LO Obtains Decision Of CE. The Case Examiner issues 
his or her written deci~ion on whether to grant the request 
for removal and tiles it· with the LO as soon as practicable, 
with a target of tiling the decision no later than 30 days 
after · the conclusion of the removal hearing and any 
supplementation of the record allowed by the CE, § 
1S.24(c). 

c. LO Sends Notice Of CE's Decjsion. The LO is responsible for 
sending written notice of the CE' s decision to the owner, operator, 
or supervisor of the facility, the original recommending person, 
the EC(s), the RA, ORC, and regional program office, and the 
federal, state, or local authority responsible for enforcement of 
clean air or clean water standards. 

(1) If the Case Examiner grants removal, the LO removes the 
facility from the List; notifies the owner, operator, or 
supervisor of the facility, the recommending person (in 
discretionary listing cases), the EC(s), the OCE (in 
. mandatory listing cases), the RA, ORC, and the regional 
program office, of the effective date of removal, pursuant 
to § 15.27. The LO also notifies the General Services 
Administration (GSA) that the facility is to be removed 
from the "Lists of Parties Excluded From Federal 
Procurement or Nonprocurement Programs." 

(2) If the Case Examiner denies removal, the LO notifies the 
owner, operator, or supervisor of the facility, the original 
·recommending person, the EC(s), the RA, ORC, and the 
regional program office, and the federal, state, or local 
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authority responsible for the enforcement of clean air or 
clean water standards, of the decision. The LO also 
advises the facility of the opportunity to request the 
Administrator to review the CE's decision, § 1S.24(d), if 
a written request for such review is filed with the LO 
within 30 days after the date of the Case Examiner's 
decision, § 15.2S(a). 

d. Administrator's Revjew Not Reguested. If the LO does not 
receive a written request for review within 30 days after the date 
of the Case Examiner's decision, the LO sends a notice to the 
owner, operator, or supervisor of the facility, the original 
recommending person, the DCE and DOCE, the Director, 
OCAPO, the EC(s), the RA, ORC, and regional program office, 
and the federal, state, or local authority responsible for the 
enforcement of clean air or clean water standards, informing them 
that the CE' s decision stands a,s final Agency action on the request 
for removal, § 15.25(c), ana that any person who may file a 
request for removal may file a new request for removal based upon 
new information. 

e. Administrator's Revjew Reguested. If the LO receives a timely 
written request to have the decision of the Case Examiner 
reviewed by the Administrator: 

(1) The LO Transmits The Reguest For Administrator's 
Revjew To ORC. The LO transmits a copy of the request 
for Administrator's review to ORC. ORC is responsible 
for obtaining comments from the EC(s) and the original 
recommending person (if the recommendation to list was 
filed by someone other than EPA), and any federal, state, 
or local authority responsible for the enforcement of clean 
air or clean water standards. Within 14 days of receiving 
the copy of the request for Administrator's review, ORC 
must prepare and return to the LO a reply brief, stating the 
Agency's response to the facility's claims in the_ request for 
Administrator's review. Generally, the attorney who 
represented EPA at the removal hearing should prepare the 
reply brief. 

(2) LO Transmits Reguest To The Administrator. After the 
reply brief has been received, the LO transmits to the 
Administrator: (i) the Case Examiner's decision; (ii) the 
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request for review; (iii) the reply brief; (iv) the comments 
received; and (v) the entire record of the removal action. 

(3) The Admjnistrator Revjews The CE~$ Decision. The 
Administrator reviews the Case Examiner's decision, based 
upon the record of the removal hearing considered as a 
whole, and issues a final decision as soon as practicable, § 
15.25(b). The Administrator's decision is final Agency 
action. Id. 

f. The LO Obtains The Administrator's Decjsjon. The Administrator 
files his decision with the LO following review of the Case 
Examiner's decision. Once filed with the LO, the Administrator's 
decision is final Agency action on the request for removal, and the 
LO does the following: 

(1) If the Administrator affirms the CE's decision denying 
removal, the LO notifies the owner, operator, or supervisor 
of the facility, the original recommending person, the 
EC(s), the RA, ORC, regional program office, and the 
federal, state, or local authority responsible for the 
enforcement of clean air or clean water standards, that the 
Administrator's decision affirming the Case Examiner 
stands as final Agency action denying the request for 
removal, § 1S.2S(b), and that any person who may file a 
request for removal may file a new request for removal 
based on new information, § 1S.2S(d). 

(2) If the Administrator reverses the Case Examiner and grants 
the request for removal, the LO removes the facility from 

· the List; notifies the owner, operator, or supervisor of the 
facility, the recommending person (in discretionary listing 
cases), the EC(s), the OCE (in mandatory listing cases), 
the RA, ORC, and the regional program office, of the 
effective date of removai, pursuant to § lS.27; and notifies 
the General Services Administration (GSA) that the facility 
is to be removed from the "Lists of Parties Excluded From 
Federal Procurement or Nonprocurement Programs." 
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I. Purpose 

This document establishes Agency policy and procedures for 
implementing the dlscretionary contractor listing program in EPA 
enforcement proceedings. It should be read in conjunction with 
the final revisions to the contractor listing regulations (40 CFR 
Part 15, SO FR 36188, September 5, 1985), and the guidance document, 
"Implementation of Mandatory Contractor Listing" (General Enforce
ment Policy No. GM-32, August 8, 1984). The procedurea·to be 
followed in all contractor listing actions are contained in the 
rule and are summarized in an Appendix to this document. Thia 
policy applies only to discretionary listing proceedings and super
sedes the •Guidance for Implementing EPA's Contractor Listing 
Authority• (General Enforcement Policy No. GM-31, July 18, 1984). 

The revisions tc 4:'.he contractor .1.1sting regulations,- together 
with this guidance document and other management initiatives, should 

-encourage greater use of the Agency's lis~ing authoritl anu d1lwJ!d 
expedite the process for listing a facility. 

II. Background 

The Clean Air Act (CAA), Section 306, and the Clean Water Act 
(CWA), Section 508, as implemented by Executive Order 11738, authorize 
EPA to prohibit facilities from obtaining federal government contracts. 



-2-

grants or loan& (including subcontracts, sub9rants and aubloans}, 
as a consequence of criminal or civil violations of the CAA or CWA. 
Commonly called "contractor listing," this program provides EPA 
with an effective administrative tool to obtain compliance with 
the CAA and CWA where administrative or judicial action against a· 
facility has failed to do so. 

On July 31, 1984, EPA proposed revisions to the contractor 
listing regulations (40 CFR Part 15 (49 FR 30628}} to simplify and 
clarify the procedural opportunities which EPA will provide to 
parties to listing or removal action• and to provide for mandatory 
(i.e., automatic) listing of facilitie• which give rise to criminal 
convictions under Section ll3(c)(l) of the CAA or Section J09(c} 
of the CWA. Final rule.a were promulgated on September S, 1985 
( 50 FR 36188). ·.· 

III. Appropriate Cases for Discretionary Liatinq Recommendations. 

In numerous cases, initiation of a listing action has 
proved to be effective in achieving more expeditioua compliance 
and case settlements. Whil~ regional offices should consider 
making contractor listing recommendations in every case where 
the criteria of 40 CFR Part 15 are met, listing is a tool to 
be used in conjunction with other enforcement actions. (See IV. 
Standard of Proof in Listing Proceedinqs, page 4.).The circwnstan~ 
surrounding each case will dictate whether a listing action should 
be initiated. In particular, use of listing may be appropriate in 
the following cases: 

A. Violations of Consent Decrees 

Regional of fices should strongly consider making listing 
recommendations for all cases of noncompliance with consent decrees 
under the CAA or CWA. The recommendation should be prepared at 
the earliest poasible time after the Region learns of noncompliance 
with the decree, but no later than the filing of a motion to enforce 
the decree. Initiation of the listing action should b~ supplementary 
to, and not in ~ieu of, a motion to enforce the decree. Where a 
consent deer•• cover• CAA or CWA violations as well as violations 
of other environmental atatutes, such as the Resource Conservation 
and Recovery Act (l~RA) or the Toxic Sub•tances Control Act (TSCA) 
(where EPA do•• no~ nave contractor listing authority), a listing 
recommendation also should be considered. 

B. Continuin or Recurrin Violation• Followin 
Filed C vil Judicial Actions 

Where EPA has filed a civil judicial enforcement action, t~e 
Regional Office should initiate a listing action at the ear~iest 
possible time after it determines that: (l) noncompliance is 
ongoing, (2) the defendant is not making good faith efforts to 
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comply, and (3) an expeditious settlement does not appear likely. 
For example, .-defendant may make a firm settlement offer that is 
far below th• economic savings it realized from its noncompliance, 
making settlement unlikely. 

Similarly, where EPA initiates a multi-media civil enforcement 
action against violations under the CAA or CWA and other environ
mental statutes (such as RCRA or TSCA), and continuing water or 
air compliance problems exist without good faith corrective efforts, 
the Region should consider brin9in9 a listing action. Therefore, 
it is important that all CAA and CWA counts be included in a multi
media enforcement action. 

c. Violations of Administrative Order• 

Where noncompliance continues after an administrative order 
has been issued under the CAA or CWA, and the R~gional Off ice 
determines that the facili~y is not making sufficient effort• to 
come into compliance, a listing recommendation •hould be considered. 
Initiation of a listing action generally should not be in lieu.of 
filing a civil judicial action to enforce the administrative order, 
but should support the civil action. The Regional Office should 
consider initiating a listing action at the same time that it 
files the civil judicial action. 

o. Multi-Facility Noncompliance within a Single Company 

Contractor listing can be an effective tool to address a 
pattern of noncompliance within a single company. Where continuing 
or recurring CAA or CWA violations occur at two or·more facilities 
~ithin the same company, and EPA previously has taken an enforcement 
action against each, the Regional Office should consider making 
listing recommendations in all such cases. 

While each facility's continuing or recurring ndncompliance 
must be proved separately (i.e., one may not use one violation from 
branch facility A and one violation from branch facility 8 to 
constitute the minimum two violations required), one listing recom
mendation de•cribing noncompliance at two or more facilities may be 
submitted to the Aaaiatant Administrator for the Office of Enforce
ment and c:aapliance Monitoring (OECM). A joint listing proceeding 
may be held concerning all ~acilities. Joi1 · consideration of two 
or more facilitiea' violati. 1 will require fewer Agency resources 
than listing each facility separately. It will also discourage 
companies from switching government contracts from a listed facility 
to another facility without taking atepa to correct the violations 
which gave rise to the liating. 

To &ccompliah this, the Regional Office, with headquarters 
staff support, should review the EPA enforcement docket to see if 
a potential listing candidate has committed CAA or CWA violations 
at other company facilities. Note that a company'• facilities may 
be known by the parent company name or by the names of company 
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subsidiaries.; Regional offices may obtain information on 
other company-facilities from Charlene Swibas, Chief, Informatio~ 
Services Section, NEIC (FTS 776-3219}, who will search EPA's 
Facility Index System which lists this information for all EPA 
:egions, .or provide a Dunn and Bradstre~t report containing this 
information. 

The Re9ion may also request data on administrative orders 
issued aqainst a company under the headquarters Permit Compliance 
System (for CWA violations) and the Compliance Data System (for 
CAA violations). In some cases EPA has issued administrative 
orders and filed civil enforcement actions against company facil
ities which are located in more than one reqion. Such multi-regiona 
inquiries may be ~oordinated with the Headquarters participating 
attorney and the Agency's Listing Official. 

E. Other Circumstances Where Listing is Appropriate 

The regulation provides two other situations where listing may 
be appropriate. First, EPA can list a facility after it has issued 
a Notice of Noncompliance under Section 120 of the CAA. The threat 
of listing in combination with noncompliance penalties can impose a 
sufficiently severe economic cos~ on a facility to encourage efforts 
to achieve both compliance and quicker settlements. Second, Reginna 
Off ices may recommend listing when a state or local court convic 
any person who owns, operates, or leases a facility of a crimina. 
offense on the basis of noncompliance with the CAA or the CWA. 
They also may recommend listing when a state or local court has 
issued an injunction, order, judgement, decree (including consent 
decrees), or other civil ruling as a result of noncompliance with 
the CAA or CWA. 

IV. Standard of Proof in Listing Proceedings 

It will be the responsibility of the Office of'~egional 
Counsel to represent the Agency at any listing proceeding (where 
one is requested by the affected facility). According to 40 CFR 
Section 15.ll(c), •[t)o demonstrate an adequate basis for listing 
a facility, th• record must show by a preponderance of the evidence 
that there ia a record of continuing or recurring non-compliance 
at the facility named in •.he recommendation to list. and that tht! 
r ~quisit• enforcement act· "1 has been taken." 

"Requisite enforcement action" can be established 'by reference 
to an issued administrative or court order, or a filed civil judicia 
action. "Continuing or re~urringu violations are un~e~stood ~o 
mean two or more violations of any standard at a facility, which 
violations either occur or continue t.o exist over a period of time. 
Such a violation occurs even when different standards are violatP~ 
and time has elapsed between violations. Thus, in a listing pre d 1 

ing, it is not necessary to prove all violation• of CAA or CWA 
standards alleged in the underlying enforcement action. Nonethel 
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the regional a~torney must carefully revie~ the sufficiency of the 
evidence and evaluate anticipated defenses. 

v. Fairness Concerns in EPA Use of Contractor Listing 

It is the intent of this 9uidance document to encourage the 
use of the Agency's contractor listing authority in a~propriate 
cases. However, it must be recognized that listing is a severe 
sanction. Before making a recommendation in any case, the Regional 
Office should determine that the continuing or recurring noncompli
ance involves clearly applicable CAA or CWA standards. Likewise, 
Agency enforcement personnel must be careful in using listing 
terminology during discussions with defendants. During settlement 
negotiations, for example, it is certainly proper for EPA to advise 
a defendant of the range of available EPA enforcement authorities, 
including contractor listing. However, EPA personnel must distin
guish between a listing recommendation (made by a .. recommending 
person," usually the Regional Administrator, to the Assistant 
Administrator for OECM), a notice of proposed listing by the Agency 
to the affected facility (which is sent by the Listing Official 
after a preliminary decision to proceed is made by the Assistant 
Administrator for OECM}, and a final decision to list which is made 
either by an Agency Case Examiner at the e~d of a listing proceeding, 
or by the Assistant Administrator for OECM if no listing proceeding 
is requested. Where appropriate, EPA.personnel should explain that 
the Regional ~dministrator's listing reconunendation does not consti
tute a final ~gency decision to list. 

VI. Press Releases on Contractor Listing Actions 

EPA wil 1 use press relea·ses and other pubtici ty to inform 
existing and potential violators of the CAA and the CWA that EPA 
will use its contractor listing authority in appropriate situations. 
The November 21, 1985, "Policy on Publicizing Enforcement Activitie~" 
(GM-46), states that "(i]t is EPA policy to issue press releases when 
the Agency: (1) files a judicial action or issues a major adminis
trative order or complaint (includin9 a notice of proposed contrac~or 
listing and the administrative decision to list) .••• " As discussed 
in that policy, the press release should be distributed to both the 
local media in the area of the violative conduct and the trade 
press of t.he affected industry. 

VII. Coordination with the Departm~~t of Justice 

To ensure that information presented during a listing proceeding 
will ·not compromise the litigation posture of any pending legal 
action against a party, EPA will coordinate with the Department of 
Justice (OOJ) before a recommendation to list is made to the Assis
tant Administrator for OECM. If the recommending party is an EP~ 
regi.onal office official, he or she shall coordinate with the 
appropriate OOJ attorney before ~ recommendation is submitten to 
the Listing Official. He or she shall also provide the OOJ attor
ney's comments to the Listin9 Official as part of the recommendation 
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package. If the recommending party is not an EP~ official, the 
Listing Official shall coordinate with the EPA Office of Regional 
Counsel and the appropriate DOJ attorney before a recommendation 
to list is presented to the Assistant Administrator for OECM. 

VIII. Applicability of Contractor Listing to Municipalities 

Municipalities are subject to listing under appropriate cir
cumstances. State and local governments and other municipal bodies 
are specifically identified by 40 CFR flS.4 as "persons" whose 
facilities may be listed. The standards for recommending that a 
municipal facility be listed are the same as those for listing 
other facilities. Listing may not be the most effective enforce
ment tool in many muni~ipal cases because often the only federal 
funds received by a muhicipal facility are grant funds to abate or 
control pollution, which are exempted from the listing sanction by 
40 CFR §15.S. However, listing still should be considered in cases 
where a municipal facility receives nonexempt funds or where ~he 
principles underlying the listing authority otherwi~e would be. 
furthered by a recommendation to list. 

IX. Use of Listing in Administrative Ord..!!.! 

Enforcement offices may wish to inform violating facilitir.s 
early in the enforcement process of the possibility of being list~~ 
~any facilities do not know about the li~tin9 sanction: such knowl 
edge may provide additional impetus fnr a f~cility t~ take steps 
to come into compliance. For example, some ~P~ re~ions notify 
f~cilities whose violations make them poten~iAl candidates for 
listing of this possibility in the cover letter which accompaniP.9 
an administrative order requiring them to take ~ction to corr~ct 
their noncompliance. 

x. Obtaining Information Concerning Government Con~~acts 
Held by a Facility Under Consideration for Listing ~ 

After an EPA recommending person, usually the Regional 
Administrator, hae 1ubmitted a listing recommendation to the 
Listing Official, the regional office attorney handling the 
case may require the facility to provide a list of all federal 
contracta, grants, and loans (incl ~lng subcontracts, sub
grants, ar. 1ubloane). · To insure that such a requirement is 
not imposed prematurely, the regional office attorney should 
require this information from a facility only after advising 
the Listinq Official of his or her intention to do so. Requiring 
this information from the facility is not a prerequisite for 
listing a facility. 

Requiring this information from a facility may be accom
plished by telephone or through a letter simila~ to the models 
provided in Attachments O and E. ~ttachment 0 is a model letter 
requestinq information from a facility which is violating an 
administrative order issued under the authority of the Clean 
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Water Act for ~iolating its National Pollutant Discharge Eliminatio~ 
System (NPOES} permit. Attachment E is a letter to a facility 
which EPA and the Department of Justice have filed a civil suit 
against for violatin9 the Clean Air Act. Re9ional office attorneys 
may elect to have such a request letter serve as notification to 
the facility that EPA is considering instituting a listing action, 
or they may wish to inform the facility before sending such a 
letter. Which approach is taken will depend on the regional office 
attorney's judgment of the notification's effects on the overall 
case against the facility. 

XI. Head~uarters Assistance in Preparing and Processing 
Listing Recommendations 

In order to encourage the use of the contractor listing author
ity in appropriate cases, OECM staff have been directed to assist 
regional offices in preparing listing recommendations. Attached 
are model listing recommendations indicating the level of detail 
and support that should be provided with recolMlendations. (See 
Attachments A, a, and C for model listing recommendations.) Where 
a listing recommendation is sufficient, the Assistant Administrator 
for OECM will decide whether to proceed with the listing action 
under Section 15.ll(c) (i.e., by directing the Listing Official to 
issue a notice of proposed listing to the affected facility) within 
t~o weeks after receiving the recolMlendation. Questions concerning 
contractor listing may be directed to the Agency Listing Official, 
Cynthia Psoras, LE-l30A, FTS 475-878~, E-Mail Sox EPA2261. 

Attachments 

cc: John Ulfelder 
Senior Enforcement Counsel 
Associate Enforcement Counsel for Air 
Associate Enforcement Counsel for Water 
Director, Office of Water Enforcement and Permits 
Director, Stationary Source Compliance Division 
Director, Office of Compliance Analysis and Program Operations 
Director, NEIC 
Director, Water Management Division (Regions I-X) 
Director, Air Management Division (Regions I, III, V and IX) 
Direct.or, Air and Waste ~anagement Division (Regions I\ and VI) 
Director, Air, Pesticides and Toxics Mc~agement Oiv~si 

(Region IV) 
Director, Air and Toxics Division (Regions VII, VIII and· X) 
David Buente, Department of Justice (OOJ) 
Nancy Firestone, OOJ · 



Appendix 

The Liat:ing Program and Final Revisions to 40 CFR Part lS 

A. Mandatory Listin9 

If a violation at a facility gives rise to a criminal con
viction under Section 113{c){l) of the CAA or Section 309(c) of 
~he CWA, listing of the facility is mandatory (and effective upon 
conviction under 40 CFR Section 15.lO). As soon as a conviction 
occurs, the Director of the Office of Criminal Enforcement, 
within the Office of Enforcement and Compliance Monitoring (OECM), 
must verify the conviction and notify the Listing Official. The 
Listing Official sends written notification to the facility and 
to the Federal Register .. Both documents must state the basis for 
and the effective date of the mandatory listing. 

Removal from the mandatory list may occur only if: (1) the 
Assistant Administrator certifies that the facility ha~ corrected 
the condition that gave rise to the criminal conviction under 
Section ll3(c)(l) of the CAA or Section 309(c) of the CWA, or (2) 
a court has overturn~d the criminal conviction. The August 8, 
1984, memorandum, "Implementation of Mandatory Contractor Listing,• 
(GM-32) discusses the procedures for mandatory listing in more detai: 

B. Discretionary Listing 

l. Basis for Discretionary Listing 

The following enforcement actions may serve as a basis for 
discretionary listing if there is also a record of continuing or 
rec~rring noncompliance at a facility: 

a. A federal court finds any person guilty under Section 
ll3(c){2) of the CAA, if that person o~ns, leases, 
or supervises the facility. 

b. A state or local court convicts any person of a 
criminal offense on the basis of noncompliance with 
clean. air or clean water standards if that person 
owns, leases, or supervises the facility. 

c. A federal, state, or local court iss,·es an injunct.ior .. 
order, judgment, decree (including ccrJent decrees), 
or other form of civil ruling as a result of nor. 
compliance with the CWA or CWA at the facility. 

d. The facility is the recipient of a Notice of 
Noncompliance under Section 120 of the CAA. 

e. The facility haa violated an administrative order 
under: 
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• CAA Section llJ(a) 
JI CAA Section 113(d) 
• CAA Section 167 
• CAA Section 303 
• CWA Section 309(a) 

f. The facility is the subject of a district court 
civil enforcement action under: 

• CAA Section lll(b) 
• CAA Section 167 
• CAA Section 204 
• CAA Section 205 
• CAA Section 211 
• CWA ·.Section 309(b) 

2. The Discretionary Listinq Proce•• 

a. Listinq Recommendation and Notice of Proposed Listinq 

The discretionary listinq process beqins when a "recommending 
person" files a listing recommendation with the Listin9 Official. 
Recommendinq persons may include any member of the public, Regional 
Administrators, the Assistant Administrator for Air and Radiatior. 
the Assistant Administrator for Water, the Associate Enforcement 
Counsel for Air, the Associate Enforcement Counsel for Water, and 
the Governor of any State. The recommendation to list: (l) state 
the name, address, and telephone number of the recommending person: 
(2) identifies the facility to be listed, and provides its street 
address and mailing address: and (3) describes the alleged continuing 
or recurring noncompliance, and the requisite enforcement action 
(see 40 CFR Section 15.ll(b)). The recommendation to list should 
describe the history of violations in detail, including the specific 
statutory, re9ulatory, or permit requirements violate~. In addition. 
regional off ices may include as attachments to the listin9 recommen
dation documents prepared for other purposes, such as complaints, 
litigation reports, and other explanatory material which describes 
the nature of the violations. (See ~ttachments for model listing 
recommendations.) 

The Listing Official must deterinine whether t ' recommendation 
meets th• requirements of -~ction 15.ll(b). If the recommendation 
is sufficient and the Assistant Administrator for OECM de:ides to 
proceed und~r Sc~~~~n 15.ll(c), the listing official will contact 
the regional office to ensure that it still wishes to proceed. If 
the decision is made to proceed, the listing official provides notice 
of the proposed listing to the owner or operator oe the affected 
facility and provides the owner or operator of the facility 30 
dAya to request a listing proceeding. A listing proceeding is 
not a formal hearing: rather, it is an informal.administrative . 
proceeding presided over by an Agency Case Exam1ner. If the fac1l· 
ity's owner or operator requests a listing proceeding, the Listing 
Official must schedule it and notify the recommending person and 
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the owner or operator of the date, time, anu location of 
the proceeding; The Assistant Administrator designates a 
Case Examiner to preside over the listing over the listing 
proceeding.!/ 

b. Listing Proceedinq 

The Federal Rules of Civil Procedure and Evidence are not 
used during listing proceedings. The Agency and the facility mat 
be represented by counsel and may present relevant oral and written 
evidence. With the approval of the Case Examiner, either party 
may call, examine, and cross-examine witnesses. The Case Examiner 
may refuse to permit cross-examination to the extent it would: 
{l) prematurely reveal sensitive enforcement information which the 
goverrunent may legally withhold, or (2) unduly extend the proceedings 
in light of the usefulness of any additional information likely to 
be produced {see Section 15.ll{b)). A transcript of the proceeding 
along with any other evidence admitted in the proceeding constitutes 
the record. The Agency must prove each element of a discretionary 
listing by a preponderance of the evidence (see Section 15.ll(c)). 

'nle Case Examiner must issue a written decision within 30 
calendar days after the proceeding. The party adversely affected 
may appeal the decision to the General Counsel. The appeal, which 
is filed with the Listing Official, must contain a statement of: 
(1) the case and the facts involved, (2) the issues, and (3) 
why the decision of the Case Examiner is not correct based on 
the record of the proceeding considered as a whole. 'nle General 
C~~nsel must issue a final decision, in writing, as soon as 
practicable after reviewing the record. The Listing Official 
~hen must send written notice of the decision to the recommending 
person and to the facility, and must publish the effective date 
of the listing in the Federal Register if the General Counsel 
upholds the Case Examiner's qecision to list. 

c. Remova~ from the List of Violatinq Facilities 

Removal from the List of Violating Facilities can occur in 
any of the following circumstances: 

1. Upon reversal or other modification of the 
criminal conviction decree, order, judgment, or 
other civil ruling or finding which formed the 
basis for the discretionary listing, where the 
reversal or modification removes the basis tor the 
listing: 

1/ If the owner or operator of the facility does not make a timely 
request for a listing proceeding, the Assistant Administrator will 
determine whether to list the facility based upon the recommendation 
to list and any other available information. 
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2. If the Assistant Administrator for OECM 
det.%-mines that the facility has corrected the 
condition(s) which gave rise to the listing: 

3. Automatically if, after the facility has 
remained on the discretionary list for one year 
on the basis of Section lS.ll(a)(4) or Section 
15.ll(a)(S) and a basis for listing under Sections 
15.ll(a)(l), (2), or (3) doea not exist: or 

4. It the Assistant Adminiatrator for OECM has 
approved a plan for compliance which ensures 
correction of the condition(•) which gave rise to 
the discretionary listing. 

The original recommending person or the owner or operator of 
the facility may request removal from the list. The Assistant 
Administrator for OECM then must review the request and issue a 
decision as soon as possible. The Listing Official then must 
transmit the decision to the person req1Jestin9 removal. 

If the Assistant Administrator for OECM denies a request for 
removal, the requesting person may file a written request for a 
removal proceeding to be conducted by a Case Examiner designated 
by the Assistant Administrator. The Federal Rules of Civil 
Procedure and Evidence are not used during a removal proceeding. 
The Case Examiner's written decision must be based solely on the 
record of the removal proceeding. 

Within 30 calendar days after the date of the Case Examiner's 
decision, the o~er or operator of the facility may file with the 
Listing Official a request for review by the Administrator. The 
Administrator will determine if the Case Examiner's decision is 
correct based upon the record of the removal proceeding considered 
as a whole. The Administrator then must issue a final written 
decision. 



Attachment A 

MOOEL LISTING RECOMMENDATION 
BASED ON ADMINISTRATIVE ENFORCEMENT ACTION 

DATE: 10/01/86 

SUBJECT: Recommendation to List Violating Facility 

FROM: Regional Administrator, Region XI 

TO: Cynthia Psoraa 
Listing Official 
Legal Enforcement Policy Division (LE-llOA) 

The purpose of this memorandum is to recommend that 
the (name of facility and type of operations conducted at 
the facility) owned and operated by John Doe at (street 
address, city and state) be placed on the EPA List of 
Violating Facilities because of violations of clean air 
standards. Information concerning the recurring violations 
and the history of action taken thus far by the Agency is 
set forth below. Copies of pertinent supporting materials 
are attached. (Attach technical documents describing the 
violation, the administrative order, and other documents 
describing the enforcement action taken.) 

This plant is subject to the New Source Performance 
Standards (NSPS) for Asphalt Concrete Plants. 40 CFR Part 
60, Subpart I (1986). 

On July 5, 1985, the Region XI Director, Air Management 
Division, notified (owner and operator) that on the basis 
of performance tests conducted December 19, 1984, the 
facility was in violation of 40 CFR 60.92(a)(l), in that 
i~ was discharging gases into the atmosphere, and those 
gases contained 256.S milligrams of particulate matter per dry 
standard cubic meter (0.114 9rain per dry stanJar1 pubic foot) 
The allowable discharge of particulate matter into ~he 
atmosphere is 90 milligrams per dry standard cubic meter 
(0.04 grain per dry standard cubic foot). 

On Auguat 14, 1985, the Region XI Regional Administrator 
issued an Administrative Order pursuant to Section ll3(a)(3) 
of the Clean Air Act. That order required, in part, that 
(name of facility) operate its (specific portion of the 
plant or processes causing the violations) in compliance 
with the NSPS for Asphalt Concrete Plan~s, •O era Part 60, 
Subpart I, and to conduct performance tests for emissions 
of particulate matter within sixty days following the 
effective date of the Administrative Order. 

Performance tests were completed on September l, 1985, 
and the particulate emissions were 373.S milligrams per dry 
standard cubic meter (0.166 grain per dry standard cubic 
foot). Thus, (name of facility) is not in compliance, and has 
violated the Administrative Order. Further, the violation 
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of.the NSPS has been a continuing violation in that the 
particulate:emiasions have been greater than the permissible 
limits •ince the December 19, 1985, test date. 

The reeommendinq person for this listin9 recommendation 
is Reqional Administrator, Reqion XI, EPA, Government 
Off ice Buildinq, City, Slat State: her telephone number is 
(FTS) 123-4567. 

This action is authorized under discretionary listing, 
40 CFP 15.ll(a)(4) (1986). It meets the re9ulations' two 
requirements that: there is "continuing or recurring 
noncompliance with clean air standards ••• at the facility 
recommended for·listin9 11 and that the facility has violated 
an administrative order issued under Section lll(a) of 
the Clean Air Act. ·.• 

If you hav• any questions, please contact Attorney, at 
(FTS) 123-4568, or Enqineer, at (F'l'S) 123-4569. 

Attachments 
[technical documents, Administrative Order, 
documents describing the previous enforcement actions taken] 



Attachment B 

MODEL LISTING RECOMMENDATION 
~ASEO ON JUDICIAL ENFORCEMENT ACTION 

MEMORANDUM 

SUBJECT: Recommendation for Listing 

FROM: Regional Administrator, EPA Region 12 

TO: Cynthia Psoraa 
Listin9 Official 
Legal Enforcement Policy Division, LE-lJOA 

This is· a reconunendation that the (facility name and 
address] be placed on the EPA List of Violating Facilities, 
pursuant to Section 306 of the Clean Air Act, Executiv~ 
Order 11738, 40 CFR Part 15, and the October 1986 guidance 
from the Assistant Administrator for Enforcement and Compliance 
Monitoring. This action is authorized under 40 CFR l5.ll(a~(6) 
(1986). This recommendation is based on violations alleged 
in the civil action currently being pursued a9ainst [facility 
name] in the United States District Court for the Fifty 
Second State. (Facility name] operates four coal-fired 
boilers (boilers nos. 2-5) at the [facility] without adequate 
air pollution control equipment. 

As indicated in the attached counterclaim, motion for partial 
summary judgment, and affidavits, (facility name] has been 
in violation of the Federal New Source Performance Standards 
(NSPS) for particulate emissions since startup of the boilers, 
more than five years ago. The United States issueu a notice 
of violation to (facility name) regarding mass emission 
violations at the [facility name) boilers nos. 2-5 on May 30, 
1981. [Facility name) has not substantially modified the 
particulate emission control system for these four b9ilers 
since that time. Particulate stack testing conducted as 
recently aa January 1986 shows continuing violations of 
the boilers. The complaint, attached to this memo, was 
filed by defendant on June 15, 1985. The United States 
then filed a counterclaim on Au9ust l, 1985. The Government's 
Motion for Partial Summary Judgment as to liability, filed on or 
about Decmaber 12, 1985, was granted in part on April 8, 
1986, wherein the court denied (facility name's) claim that 
the four boilers were not covered by NSPS. The remainder 
of the Motion, requesting judgment on the counterclaim for 
enforcement, is pending before the court. 

The (facility name] plant is located in (City and State) 
which is a secondary nonattainment area for Total Suspended 
Particulates. 

The attached affidavits contain summaries of mass violations 
at the (facility name's) boilers nos. 2-S. All data summarized 
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were obtained from stack tests performed on the [facility name] 
boilers by t~e [owner and operator corporation] and stack 
tests performed by a consultant retained by the (owner and 
operator corporation]. 

Based on the information contained above and in the 
attachments to this recommendation, I request that the 
Assistant Administrator for Enforcement and Compliance Monitoring 
find that there is adequate evidence of continuing or recurring 
violations of Clean Air Act standards at the [facility name] 
and place this facility on the EPA List of Violating Facilities 
pursuant to the procedures set forth in 40 CFR Part 15. 

For further information please contact Attorney on 
(FTS) 987-654 or Technical Specialist (FTS) 987-655. 

{Signed) 

Regional Administrator 

Attachments 

[technical documents, consultant's report, documents describing 
the judicial enforcement action] 



Attachment c 

ATTACHMENT TO MODEL LISTING RECOMMENDATION 
~ASED ON JUDICIAL ENFORCEMENT ACTION 

MEMORANDUM 

SUBJECT: Attachment to Recommendation for Listing 

FROM: Regional Administrator, EPA Region 12 

TO: Cynthia Psoras 
Listing Official 
Legal Enforcement Policy Division (LE-103-A) 

Description of Violations 

The four coal-fired boilers at (facility name) are 
subject to 40 CFR part 60, Subpart o, "Standards of 
Performance for Fossil-Fuel-Fired Steam Generators for 
which Construction is Commenced after August 17, 1971," and 
40 CFR part 60, Subpart A, "General Provisions," which are 
applicable to all categories of sources for which New Source 
Performance Standards (NSPS) have been promulgated. 

Subpart D includes emission limits for particulate 
matter, opacity, sulfur dioxide and nitrogen oxides (40 CFR 
§60. 42). It al.so requires installation, calibration, 
maintenance and operation of continuous emission monitoring ("CEM") 
systems for opacity, sulfur dioxide and nitrogen oxides (40 
CFR §4S(a) ). Each of the facility's boilers nos. 2, 3, 4, and 
5 is subject to these emission limitations and CEM requirements. 
When (owner and operator) constructed the facility's boilers 
2-5 between 1978 and 1980, it equipped each of the boilers 
with a double alkali venturi scrubber for combined control 
of sulfur dioxide and particulate matter. These scrubbers suc
cessfully control sulfur dioxide emissions but they have 
never achieved the Subpart D particulate emission li.mit, 40 
CFR §60.42(a)(l). (OWner and operator] also equipped the 
boilers with continuous monitoring systems for opacity, sulfur 
dioxide and oxygen (it was exempt from the NOX CEM requirement, 
pursuant to 40 CPR f60.4S(b)(3)). The sulfur dioxide 
1nonitoring ayatem has never operated properly. 

Subpart A includes requirements related to operation 
and maintenance of CEM systems (40 CFR §60.13): notification 
and reeordkeepin9 (40 CFR ~60.7) and performance testing · 
(40 CFR §60.Sk). Under 40 CFR §60.13, all CEM systems 
installed under applicable subpart• must: 

a. be installed and operational prior to conducting 
performance tests (emissions tests) - §60.ll(b): 

b. Undergo a performance evaluation (monitor 
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ce~ification test) during or within 30 days of 
the performance tests - §60.lJ(c); 

c. undergo regular calibration and maintenance -
§60.lJ(d)(l). 

(Facility name] violated all these provisiona. It 
?ever performed a monitor performance evaluation on, and 
nas never operated and maintained, lts sulfur dioxide CEM 
system. 

Under 40 CFR §60.7, owners and operators of NSPS sources 
must: 

·.• 
a. Notify EPA of the anticipated date of initial 

start-up of an affected facility post.marked not 
less than 30 days prior to such date -.§60.7(a)(2): 

b. Notify EPA of the actual date ~f initial 
start-up postmarked within 15 days of such date 
§60.7(a)(~); · 

c. Submit quarterly reports of "excess emissions" 
(emissions exceeding applicable emission. limits) 
as measured by continuous monitoring systems 
- §60.7(c). 

(Facility name] failed to notify EPA of the anticipated 
or actual start-up of boilers 4 and s. [Facility name] has 
never submitted any excess emissions reports to EPA. 

Under 40 CFR §60.8, owners/operators are required to 
conduct performance tests of affected facilities no't later 
than 180 days after initial start-up. [Facility name] 
violated this provision with respect to boilers 4 and s. 

It is (facility name's] customary practice to operate 
one or more of· the boilers during the winter heating season. 
The ste .. 'that is generated is used for space heating and 
production. The boilers are not operated, or are operated_ 
using only natural gas as fuel, in the warmer months. £ ~h 
heating ••••on since the NOV was issued (in August 1980), 
boilers 2 and 3 have been regularly operated. Each day a 
boiler is operated, particulate emissions from that boiler 
exceed the limit, and violations of the CEM regulations 
occur because the sulfur dioxide CEM remains inoperative. 
This winter, (facility name] has informed ua that they will not 
operate the boilers using coal for fuel and will only use nature 
gas. However, they have made no commitment to permanently 
cease operating the boilers using coal. 



3 

The Motion for summary Judgment 

On September 25, 1985, the District Court for the 
Central District of the Fifty Second State ruled on EPA's 
motiion for partial summary judqment with respect to the 
Agency's counterclaim for enforcement. EPA'a motion dealt 
only with the alleged violations of the subpart D particulate 
emissions limit. It did not deal with the monitoring, 
notification and reporting violations. EPA introduced 
into evidence six stack teats conducted on boilers nos. 2-S, 
all of which showed the teated boiler to be exceeding the 
limit. The court ruled that on the six days on which 
those tests occurred, (facility name] violated the subpart 
O particulate standard. Enclosed is a copy of the transcript 
of the September 26, 1985, hearing on the Motion for Summary 
Judgment. Judge X ruled from the bench following oral 
argument by the parties. See paqea 21-25. The judqe 
stated that he would issue a written order, but he has not 
done so yet. We will furnish you with a copy upon receipt. 

An evidentiary hearing is scheduled for March 1, 1985, 
to establish days of violation other than the six stack 
test days. 

(signed) 

Regional Administrator 



Attachment O 
-MODEL LETTER TO A FACILITY VIOLATING THE 

CLEAN WATER ACT REQUESTING A LIST OF ITS 
FEDERAL CONTRACTS, GRANTS, ANO LOANS 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Mr. John Smith 
President 
XY'Z Corporation 
1000 Corporate Lane 
Fifty Second Sta~e 12345 

Dear Mr. Smith: 

The XYZ Corporation was issued National Pollutant. 
Discharge Elimination System (NPOES) permit number FSOl00524 
by the Re3ional ~dministrator of EP~. Region XI, pursuant to 
Title 33, United States Code, Section 1342. This permit 
authorizes the discharge of pollutants into the Blue River 
in accordance with the effluent limitations, monitoring 
requirements, and other provisions of the permit. On May 6, 
1986, EP~ issued Administrative Order t96-1570 to the XYZ 
Corporati~n pursuant to the authority granted under Title 
33, Unitej States Code, Section l319(a)(3) for exeeedin9 the 
effluent limitations for biochemical oxygen demand and total 
suspended solids. As discussed in our letter to you of July 
6, 1986 you are currently in violation of this Administrative 
Order. 

Under the provisions of Title 33, United States Code, 
Sec~ion l368(a), a facility owned, leased, or supervised by a 
"person" (defined to include a corporation such as X"l'Z Corpora
tion) who commits "continuinq or recurrin9" violations of the 
Clean Water Act may be placed on a "List of Violating Facilities" 
anJ prohibited from receivinq Federal contracts, grants and 
loans. The prohibition under Title 33, United States Code, 
Section ll68(a) is implemented by the Environmental Protection 
Agency (~PA) under re9ulations promulgated at Title 40 of 
the Code of Federal ~l!gulations Part 15, entitled "Adminis-
tra :on of The Clean Air Act and Federal Water Pollution 
Control Aet with Respect to Federal Contracts, Gra~ts, :r 
Loans." These regulations state that a facility may be 
plac~d on the "List of Violating Facilities" for a violation 
of an administrative order under Title 33, United States 
Code, Section l319(a). 

Under Title 33, United States Code, Section 1318, EPA 
has authority to require the owner or operator of any point 
source to make such reports and to provide such other infor
mation as are deemed reasonably necessary to carry out the 
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objectives of the Clean Water Act, Title 33, United States 
Code, Section 1251 ~ !.!S· 

Accordingly, for the purposes of implementing Title 33, 
United States Code, Section 1368(a), EPA hereby invokes its 
authority under Title 33, United States Code, Section 1318, 
and requires XYZ Corporation, as the owner and operator of a 
point source, identified in NPDES permit number FS0l00524, . 
to provide the information specified below no later than 15 
calendar days from receipt of this letter. The submittal 
should be addressed to: 

Regional Attorney 
Office of Regional Counsel 
U.S. Environmental Protection Agency 
Region XI 

Information to be Submitted to EPA 

l. Identify, by contract number, contracting agency and con
tract date, all Federal contracts held by the facility for 
the procurement of personal property or nonpersonal services, 
for which XYZ Corporation is either the prime contractor or 
subcontractor. 

2. Identify, by grant number, granting agency, and grant date, 
all Federal grants received by the facility, including grants-in
aid, for which XYZ.Corporation is either the grantee (prime 
recipient of a grant) or a subgrantee (the holder of an 
agreement or an arrangement under which any portion of the 
activity or program is being assisted under the grant). 

J. Identify, by loan number, lending agency, and lqan date, 
all Federal loan, for which XYZ Corporation is a borrower 
or subborrower. 

4. Identify, by bid number, agency and date, all bids submit
ted by XYZ Corporation for future Federal contracts or 
subcontract.a. 

S. Identify, by grant application number, agency and date, all 
grant applications submitted by xyz Corporation for any 
future Federal grant or subgrant. 

6. Identify, by loan application number, agency and date, all 
loan applications submitted by XYZ Corporation for future 
Federal loans or subloans. 

7. Identify, by percentage estimate, the extent to which 
XYZ Corporation's business is connected, in any degree, to 
Federal contracts, grants and loans. 
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8. Identify the effect, if any, of the prohibition of Title 
33, United Sta.tes Code, Section 1368(a), upon the business of 
XYZ corporation. 

This inquiry does not constitute an official notific~tion 
that XYZ Corportion is under consideration for placement on 
the "t.ist of Violating Facilities." If deemed appropriate, 
such a notice will be initiated by the Listing Official, 
Office of Enforcement and Compliance Monitoring, EPA. 

Under Title 33, United States Code, Section l3l8(b), XYZ 
Corporation may assert a business confidentiality claim 
~ith respect to part or all of the information submitted to 
EPA in the manner described at 40 c.F.R. § 2.203(b). Information 
covered by such a claim will be disclosed by EPA only to the 
extent, and by means of the procedures set forth in 40 C.F.R. 
Part 2, Subpart B. If no such claim accompanies the information 
when it is submitted to EPA, it may be made available to the 
public by EPA without further notice to XYZ Corporation. 

Care should be taken in ensuring that the response to this 
letter is complete and accurate because Title 33, United 
States Code, Section 1319(c)(2) provides criminal penalties 
for knowingly or willfully submitting false information to 
EPA in any report required by the Clean Water Act. In addition, 
Title 18, United States Code, Section 1001 provides criminal 
penalties for ~nowingly or willfully submitting false 
informa:ion to a federal official. 

This information request is not subject to the approval 
requirements of the Paperwork Reduction Act of 1980, Title 44 
Unit~d States Code, Sections 3501 _!! seq. 

Should you have any questions, please contact m~ at (123) 
456-7890. 

Sincerely yours, 

Regional Attorney 
Region XI 



Attachment E 

MODEL LETTER TO A FACILITY VIOLATING THE 
CLEAN AIR ACT REQUESTI~G A LIST OF ITS 

FEDERAL CONTRACTS, GRANTS, AND LOANS 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Mr. John Smith 
President 
ABC Corporation 
1000 Corporate.Lane 
Fifty Third State 12345 

Dear Mr. Smith: 

On May S, 1986, in the Southern District of the Fifty 
Third State, the Department of Justice instituted a civil 
suit against the ABC Corporation for continuing and recurring 
violations of Title 42, united States Code, Section 7413(b). 

Title 40 of the Code of Federal Regulations, Part 15, 
entitled "Administration of The Clean Mr Act and Federal 
Water Pollution Control Act with Respect to Federal Contracts, 
Grants, or Loans," promulgated pursuant to Title 42, United 
States Code, Section 7606(a) and Executive Order 11738 (38 FR 
25161, September 12, 1973) authorize EPA to establish a "List 
of Violating Facilities." Facilities on this List are prohibited 
from receiving Federal contracts, grants, and loans. A facility 
who commits "continuing or recurring" violations of the 
Clean Air Act may be placed on the List. These regulations 
state that a facility may be placed on the List after EPA, 
through the Department of Justice, has filed a civil ~nforce
ment action in federal court under Title 42, United States Code, 
Section 7413(b). 

Under Title 42, United States Code, Section 74l4(a), EP~ 
has authority to require the owner or operator of any emission 
source eo make such reports and to provide such other infor
mation a• are deemed reasonably nece."ilary to carry out the 
objective• of the Clean Air Act, Tit!e 42, United States 
Code, Section 7401 ! -.. !.!9.. 

Accordin9ly, for the purposes of implementing Title 42, 
United States Code, Section 7606(a), EPA hereby invokes its 
authority under Title 42, United State~ Code, Section 7414, 
and requires ABC Corporation as the owner and operator of a 
emission source, to provide the information specified below 
no later than 15 calendar days from receipt of this letter. 
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The submittal ahould be addressed to: --
Regional Attorney 
Office of Regional Counsel 
u.s. Environmental Protection Agency 
Region XI 

Information to be Submitted to EPA 

l. Identify, by contract number, contracting agency and con
tract date, all Federal contracts held by this facility for 
the procurement of personal property or nonpersonal services, 
for which ABC Corporation is either the prime contractor or 
subcontractor. 

2. Identify, by grant number, granting agency, and grant date, 
all Federal grants received by this facility, including 
grants-in-aid, for which ABC Corporation is either the grantee 
(prime recipient of a grant) or a subgrantee (the holder of 
an agreement or an arrangement under which any portion of 
the activity or program is being assisted under the 9rant) 

3. Identify, by loan number, lending agency, and loan date, 
all Federal loans for which ABC Corporation ia a borrower 
or subborra..oer. 

4. Identify, by bid number, agency and date, all bids sub~it-
ted by ABC Corporation for future Federal contracts or 
subcontracts. 

S. I~entify, by grant application number, agency and date, all 
grant applications submitted by ABC Corporation for any 
future Federal grant or subgrant. 

6. Identify, by loan application number, agency and date, all 
loan applications submitted by ABC Corporation for future 
Federal loan• or eu))loana. 

7. Identify, by percentage estimate, the extent to which 
ABC Corporation• a b ··•iness is connected, in any degree, to 
Federal coatracta, vrants and loans. 

a. Identify the effect, if any, of the prohibi~ion of Title 
42, United States Code, Secti'-'11 7ov~\a), upon the business of 
ABC Corporation. 

This inquiry does not constitute an official notifie•tion 
that ABC Corportion is under consideration for placement on the 
"List of Violating Facilities." If deemed appropriate, such 
a notice will be initiated by the Listin9 Official, Office 
of Enforcement and Compliance Monitoring, EPA. 
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Under Title 42, United States Code, Section 7414(c), ABC 
Corporation ma)' assert a business confidentiality clai~ with 
respect to part or all of the information submitted to EPA in the 
manner described at 40 c.F.R. § 2.203(b). Information covered 
by such a claim will be disclosed by EPA only to the extent, and 
by means of the procedures set forth in 40 C.F.R. Part 2, 
Subpart a. If no such claim accompanies the information when 
it is submitted to EPA, it may be made available to the public 
by EPA without further notice to .\BC Corporation. 

Care should be taken in ensuring that the response to this 
letter is complete and accurate because Title 42, United 
States Code, Section 7413(c)(2) provides criminal penalties 
for knowingly submitting false information to EPA in any 
report required by the Clean Air Act. In addition, Title 
18, United States Code, Section 1001 provides criminal penalties 
for knowingly or willfully submitting false information to 
a federal official. 

This information request is not subject to the approval 
requirements of the Paperwor~ Reduction Aet of 1980, Title 44 
United States Code, Sections 3501 ~ seq. · 

Should you have any questions, please contact me at (123) 
456-7890. 

Sincerely yours, 

Regional Attorney 
Region XI 
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UNmD &TATl!S ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 2o.aeG 

OFFICE OF 
Alll ANO UOIATION 

'.-1EMORANDUM 

FROM: 

Asbestos Contractor Li~ti . pl 
John s. Seitz, Director ~/4~......:11• 
Stationary Source Compl · e Division 
Off ice of Air Quality nning and Standa 

SUBJECT: 

TO: James T. Wilb.lrn 
Deputy Director 
Air, Pesticides and Toxics Management Division 
Region IV 

I am writing in response to your April l, 1988 memo 
about the asbestos contractor listing policy. You raised 
the concern that an asbestos c9ntrac:tor aay not remain in 
violation for long enough to be listed, or may not stay 
listed for very long since a contractor can petition for 
de-listing upon delll)nstration of compliance. Ycu pointed 
out that most asbestos violations are short lived. Since 
other air compliance staff may share your concern, I am 
sending ccpies of this response to all air nanagement 
division directors. 

We discussed this problem in develq>ing the nai asbestos 
contractor listing policy. We believe that the short duration 
of most violations will not preclude EPA from using the 
contractor. listing sanction effectively against those companies 
which have repeated violations. Under 40 C.F.R. § 15.11 EPA 
may place a facility on the list if EPA "determines that 
there is a record of contiruin9 or recurring noncompliance 
with clean_ air (or water) standards ••• 11 (enphasis added). 

If the facility violating the NESHAP is an asbestos _ 
demolition and renovation (D&R) company, then· the "facility• 
to be listed is that asbestos D&R company. Contractor listing 
is an appropriate sanction to use against asbestos D&R companies 
with a history of several violations over a period of time. 
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These violations may be at different dem::>lition sites, as 
long as the same company "facility" is responsible for the 
violations .. !/ Such a company has a "record of rerurring 
noncompliance" for the purposes of a listing action. 

If an asbestos canpany has been placed on the list 
in a discretionary listing action and then petitions to be 
removed from the list, § 15.21 requires the Listing Official 
to remove the facility from the list if the Assistant 
Administrator has determined that "the condition(s) which 
gave rise to the discretionary listing have been corrected" 
or "the facility is on a plan for compliance which will 
insure that the condition(s) which gave rise to the· 
discretionary listing will be corrected." The Office of 
Enforcement and Compliance Monitoring has issued a policy 
about what constitutes "correcting the condition giving rise 
to listing".~/ 

In the case of an asbestos D&R company which has 
repeatedly violated the asbestos NESHAP, we would not consider 
that the company had demonstrated that it had "corrected the 
condition giving rise to the listing" nerely ~ sending 
proper notice on its next job and/or using prcper work practices 
the next time an inspector visits the site. One day or 
moment Of compliance is no guarantee that the contractor will 
be in compliance the next day or monent nor does it guarantee 
correction of the conditions giving rise to the listing. 
Where there have been recurring violations in the past, EPA 
should require the company to demonstrate that it has taken 
adequate steps to ensure that violations do not occur in the 
future. 

To illustrate this point, consider a power plant that 
may have repeated, but not continua.is, particulate violations. 
The compliance provisions Of a consent decree for a power 
plant might require that the company install an ESP or bag
house and, in addition, require that certain cperation and 
naintenance neasures be taken and that quarterly reports of 
CEM data be submitted to EPA to demonstrate that the power 
plant is now operating in continu01s compliance with the 
standard. 

1/ For a more complete discussion defining asbestos D&R 
company "facility", see "Defining 'Violating Facility' for the 
Purpose Of Listing ASbestos Demolition and Renovation Companies," 
March 11, 1988 at 11-13. 

'!;_/ "Policy on Correcting the Condition Giving Rise to Listing 
under the Contractor Listing Program", Attachnent WW to the 
Contractor Listing Protocols, October 8, 1987. 
I 
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Similarly, with an asbestos D&R company, we should 
require a demonstration that steps have been taken to ensure 
that the systemic problems which caused recurring violations 
have been solved. Depending on the part ia.ilar r0:1uirements · 
of the asbestos NESHAP that the comparJ¥ has been violating, 
EPA coold r0:1uire the asbestos D&R comparJ¥ to do one or nore 
of the following: 

0 Institute new office procedures which assure that 
the required notices are sent out on time. Del'IDnstrate 
that this has been done by maintaining records of all 
notices which have been sent and agree to an EPA audit 
of these records. 

0 Develcp or have develcped a written asbestos control 
program such as the one in the attached rodel consent 
decree provision II. 

0 Develcp and implement a training program for asbestos 
D&R workers, and have every worker (including nan agers) 
take the training cC1.lrse. Keep records of which workers 
have taken the course. 

0 Demonstrate to EPA that the comparJ¥ has the 0:1Uipment 
needed to comply with the NESHAP regulations, such as 
water tank trucks with hoses and spray equipment and 
metal drums for storing and disposing of asbestos. 

Attached is a model consent decree with the language and 
programs we suggest to deronstrate compliance. If yai have 
any suggestions for improvements, we would welcome them. 

A discretionary listing action always has a prerequisite 
enforcement act ion. If the defendant and EPA have agreed to 
the terms of a consent decree which incori;x:>rates the needed 
remedies before the comparJ¥ is listed, the recommending 
Regional office may with:iraw the Recommendation to List. 
Once a company has been notified of a prcposed listing, a 
listing action is resolved only by a determination that the 
conditions giving rise to the listing have been corrected. 
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This determination may be based on a certification by the 
Regional program office that the facility has taken all 
necessary remedial action and is new in compliance, or it may 
be based on a signed consent decree which obligates the company 
to take the needed remedial action in the future. 

I hope this discussion has addressed your concerns. If 
yoo st ill have some questions aboot the asbestos D&R company 
listing program, you may want to talk to Tracy Gipsqn in the 
Contractor Listing Program (FTS 475-8780) or Charlie Garlow 
or Justina Fugh in the Air Enforcement Division ( FTS 4 75-7088 
or 382-2864). 

Attachments 

Policy on Correcting the Condition Giving Rise to Listing 
under the Contractor Listing Program 

Model Consent Decree Provisions 

cc: Air and waste Management Division Director 
Region I I 

Air Management Division Directors 
Regions I, III, and IX 

Air and Radiation Division Director 
Region V 

Air, Pesticides, and Toxics Management Division Directors 
Regionx IV and VI 

Air and Toxics Division Directors 
Regions VI I, VII I, and X 



1987 Contractor Listing Protocols Attachment WW, 

Policy on Co"ecting the Condition Giving Rise to 
Listing Under the Contractor Listing Program, 

(Thomas L. Adams, Jr. AA) 

HAS BEEN SUPERCEDED 



ATTACHMENT 2 

UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF LOUISIANA 

UNI TED STATES OF AMERICA, ) 
) 

Plaintiff, ) 
) 

v. ) 
) 

AMALGAMATED PROPERTY OWNERS, ) Civil Action No. 
) 

INC. and ) 
) 

XYZ DEMOLITION CONTRACTORS, ) 
) 

INC., ) 
) 

Defendants ) 
) 

CONSENT DECREE 

Plaintiff, United States of America, on.behalf of the United 
States Environmental Protection Agency ("EPA") , having filed a 
Complaint alleging violations of the National Emission Standard 
for Hazardous Air Pollutants ("NESHAP") for asbestos, codified at 
40 C.F.R. §61.140 ~ ~·, and the Clean Air Act, 42 U.S.C. §7401 
et .!!!S·, and requesting permanent injunctive relief and civil 
penalties; 

And Defendant having duly filed an Answer denying the claims 
of the plaintiff; [if appropriate] 

And Plaintiff and Defendant having agreed that settlement of 
this action is in the public interest and that entry of this 
Consent Decree without further litigation is the most appropriate 
means of resolving this action and thus avoiding protracted 
litigation costs and expenses; 
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And Plaintiff and Defendant having moved this Court tc 
this Consent Decree, subject to the provisions of 28 C.F.R. 

NOW THEREFORE, before the taking of any testimony, upc 
pleadings, without adjudication of any issue of fact or la\ 
with no finding or admission of liability against or by th1 
Defendant, and upon consent of the parties to this Consent 
it is hereby Ordered, Adjudged, and Decreed as follows: 

I. 
JURISDICTION 

This Court has jurisdiction over the subject matter o 
action under 28 u.s.c. §§1331. 1345. and 1355, and 42 U.S. 
S7413(b) and over the parties con~enting to thi~.Consent P . . . . . . 

v·enue is p-t'-Oper in this Court. The Complaint states a cla 
which relief may be granted against the Defendant. 

II. 
DEFINITIONS AND PARTIES 

A. "Defendants'' shall mean Aroalgamated Property Owne: .. ->, 

Inc., and XYZ Demolition Contractors, Inc. 

B. "Plaintiff" shall mean the United States of America and 
the United States Environmental Protection Agency. 

C. Terms used in this Consent Decree which are defi· 
42 U.S.C. S7·412(a), 42 U.S.C. §7602, 40 C.F.R. §61.02, an· 

C.F.R. §61 .141 shall have the meanings contained therein. 
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D. Defendant Amalgamated Property Owners, Inc. (APO) is a 
corporation organized under _the laws of the State of Delaware. 
APO owns property in several states, including the facility 
identified in the Complaint in this action. 

E. Defendant XYZ Demolition Contractors, Inc. (XYZ) is a 
corporation organized under the laws of the State of Louisiana. 
The company is engaged in the business of demolition throughout 
various states including Louisiana. XYZ "operated" the facility 
identified in the Co~plaint in that XYZ performed demolition 
activities at the site. 

F. Defendants are "persons" within the meaning of Section 
302(e) of the Clean Air Act, 42 u.s.c. S7602(e). 

III. 

APPLICABILITY 

A. The undersigned representatives of each party to this 
Consent Decree certifies that he or she is fully authorized by 
each party whom he or she represents to enter into the terms and 
conditions of this Decree, and to execute and legally bind that 
party to it. 

B. The provisions of this Consent Decree shall apply to and 
be binding upon the Defenda·1ts, as well as their officers, 
directors, agents, servants, employees, successors, and assigns, 
and all persons, firms and corporations having notice of this 
Consent Decree and who are, or will be, acting pursuant to this 
Consent Decree, or on behalf of, in concert with or in participa
tion with the Defendant to this action in furtherance of this 
Dec:-ee. 
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C. The provisions of this Consent Decree shall apply to all 
of Defendant APO's facilities in all states, territories, and 
possessions of the United States of America. 

D. The provisions of this Consent Decree shall apply to all 
of Defendant XYZ's demolitions or renovations in all states, 
territories, and possessions of the United .States of America. 

E. Defendants shall condition any and all contracts for 
demolitions or ren.ovations subject to this Decree during its 
effective period on compliance with the terms of this Decree. 

IV. 
ALLEGATIONS 

.A.' Plaintiff alleged that APO hired XYZ to demolish a· scotch 
tape store at 1000 Main Street in Plain Dealing, Louisiana. The 
facility contained in excess of 80 linear meters of friable 
asbestos material as defined in 40 C.F.R. §61.141. and therefore 
the demolition ope·ration was subject to the asbestos NESHAP, 40 

C.F.R. §61 .140 et~· 

B. Plaintiff alleged that XYZ commenced demolition of the 
facility on or about March 17, 1987, without either Defenda~t 
having submitted notice of the operation to EPA, in violation of 
40 C.F.R. §61.146. Plaintiff further alleged that the Defendants 
failed to comply with certain work practice requirements set 
forth in 40 C.F.R §§61 .147 and 61 .152. 
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v. 
COMPLIANCE PROGRAM 

A. Defendants shall comply with the requirements of the· 
National Emission Standards for Hazardous Air Pollutants (NESHAP) 

for asbestos in 40 C.F.R §61.140 et !.!S• Defendants shall submit 
written notification for demolition or renovation operations to 
be postmarked or delivered at least ten (10) days before each 
demolition or renovation begins if the amount of asbestos is as 
stated in-40 C.F.R §61.145(a), or at least twenty (20) days before 
each demolition or renovation begins if the amount of asbestos is 

as stated in 40 C.F.R. S61.145(b). 

B. In the case of an emergency renovation as defined in 40 
C.F.R. §61°.141, Defendants shall provide written notice to the . . . . . 
appropriate EPA regional office and the appropriate delegated 

state or local air pollution control agency as early as possible 
prior to the commencement of any renovation operation involving 
asbestos. [Optional] 

c. Defendant XYZ shall, on and after the date of entry of 

the Consent Decree, implement the office procedure set forth as 
Attachment 1 to this Consent Decree to ensure compliance with the 
notice requirements for demolition and renovation operations 
subject to the asbestos regulations, and shall use the notification 
format set forth as Attachments 2 and 3 to comply with this 
Consent Decree. [Optional, but suggested if there have been 
notice violations.] 

D. All notifications required by this Consent Decree shall 

be sent by certified mail or hand delivery to the appropriate EPA 
Regional office and the appropriate delegated state or local dir 

pollution control agency. Defendants shall maintain records of 

said notifications together with proof of mailing by certified 
mail for the duration of this Decree. 
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E. This Consent Decree in no way affects the Defendant's 
responsibility to comply with any State, Federal or local laws or 
regulations or any Order by the Court, including compliance with 
all applicable NESHAPS requirements, and enforcement of any such 
NESHAP requirements made applicable by reason of any revision of 
the Clean Air Act and its implementing regulations. 

[Optional provisions. Sections II (Notification), III 

(Asbestos Control Program) , and IV (Asbestos Training Program) of 
the Geppert decree, attached, are recommended as targets for 
settlement with contractors where appropriate, such as multiple 
violations or situations in which the contractor has a large 
number of work crews and inadequate centralized management of 
them.] 

VI. 
CIVIL PENALTY 

Defendants shall pay a total civil penalty (penalty in accord 
with penalty policy). Said payment shall be in full satisfaction 
of Plaintiff's claims alleged in the Complaint in this action. 
Payment shall be made by cashier's or certified check payable to 
"Treasurer of the United· States of America" and tendered within 
30 days after final entry of this Decree to the United States 
Attorney for the Middle District of Louisiana, [Address}. Defen
dants shall send a copy of the check to the Office of Regional 

Cout.sel (Address], and to the Land and Natural Resources Division, 
U.S. Department of Justice [Address]. Civil penalty payments 
under this- decree are not tax deductible. 

[Optional provisions. Sections VI.B, VI.C, VIII, and IX of 

the PC&J decree, attached, are recomme~ded if it is necessary :o 
provide for an installment schedule for payment of civil penalties, 
particularly if there is any concern about the solvency of the 

defendant.) 
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VI I. 

CONTRACTOR DEBARMENT AND SUSPENSION 

[Optional provision. Section VII of the PC&J decree, 
attached, may be a useful negotiating tool against contrac 
which do business with the Federal government. However, t 

Office of Inspector General, Suspension and Debarment Brar 
475-8960) should be consulted prior to making any commitmt 
regarding suspension or debarment proceedings.] 

VIII. 
STIPULATED PENALTIES 

[Applicable to items other than violations of the regulat 
such as the tra~ning progr~ ·r a.sbe.stos control. program 
Geppert de~ree.] 

A. Defendant XYZ shall pay stipulated penalties of 
per day for each day of noncompliance with any provision 
Sections of this Consent Decree. 

B. All payments of stipulated penalties shall be ma~..: ""-'°'-•l ... • 

thirty (30) days of the date of noncompliance by cashiers's or 
certified check made payable to the "Treasurer of the United 
States" and mailed to tha United State~ Attorney for the Middle 
District of Louisiana. A copy of the letter forwarding : 
check, together with a brief description of the noncompl 
shall be mailed to the Office of Regional Counsel, EPA R 
and to the Land and Natural Resources Division, U.S. Dep_ 
of Justice. 
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C. Nothing contained herein shall be construed to prevent 
or limit the rights of the plaintiff to obtain any other remedy, 
sanction, or relief which may be available to it by virtue of 
Defendant's failure to comply with this Consent Decree, the Clean 
Air Act, or the asbestos NESHAP. 

IX. 
FORCE MAJEURE 

[Optional - may·be inserted if demanded by Defendants. Section 
IX of the Geppert decree, attached, is recommended.] 

x. 
TERMINATION 

This Consent Decree shall terminate 3 years from the date of 
its entry, provided the Defendant has complied with its terms. 
The United States shall have the right to seek extension of this 
period in the event of any violation of the Decree. The Court 
will retain jurisdiction over this matter to enforce the provisions 
of this Decree. 

XI. 
PUBLIC NOTICE 

Each party consents to entry of this Consent Decree, subject 
to the public notice and comment requirements of 28 C.F.R. §50.7. 

XII. 
COSTS 

Each party shall bear its own costs. 
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For Plaintiff - United States of America: 

F. HENRY HABICHT II 
Assistant Attorney General 
Land and Natural Resources Division 
United States Department of Justice 

THOMA~L. ADAMS, JR. 
Assi.stant Administrator for 
Enforcement and Compliance Monitoring 
United States Environmental Protection 
Agency 

Assistant United States Attorney 
Middle District of Louisiana 

Trial Attorney 
Land and Natural Resources Divisio~ 
Environmental Enforcement Section 
United States Department of Justice 

For Defendant XYZ Demolition 
Contractors, Inc. 

For Defendant Amalgamated Property 
Owners, Inc~ 

Dated: 

Dated: 

Dated: 

Dated: 

Dated: 

Dated: 
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ENTRY OF THE COURT 

Judgment entered in accordance with the foregoing Consent 

Decree chis~ day of~~~~~~· 1987. 

BY THE COURT: 

United States District 
Judge 



CL.3-2 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20 .. 0 

MAR 11 1988 

MEMORANDUM 

SUBJECT: Listing Asbestos Demolition and Renovation companies 
Pursuant to section 306 of the Clean Air Act 

FROM: Michael s. Alushin ~ ~ /7/1~ ... /_' 
Associate Enforcement f!O"u.ns~ 
Air Enforcement Divisi~ /·~ 

John s. Seitz, Directo ~<;,~,/ 
Stationary source compl ance Divisio~ 
Off ice of A\ir Q~:· :~lanni~g/~~d rd;..-<---
Terrell E. H'l2nt-r-!' e~~~ 
Off ice of Enforcement Policy 
Off ice of compliance Analysis and Program Operations 

TO: Addressees 

we urge you to consider listing, under Section 306 of the 
Clean Air Act, contractors who are violators of .the asbestos 
demolition and renovation (D5R) standards, 40 C.P.R. Part 61, 
subpart M. Since significant amounts of federal money are 
involved in asbestos removal, we think that you will find 
that contractor listing can be an effective sanction against 
recalcitrant violators. It will deprive them of the privilege 
of contracting or subcontracting with federal agencies or with 
any other entity wbich bas received.federal grants or loans 
for asbestos removal. 

contractors convicted of criminal violations under S 113 
(c)(l) will be automatically listed under the Mandatory Listing 
provisiona, 40 C.P.R. S 15.10. Under 40 c.P.R. S 15.11, EPA 
has the discretion to list contractors who 

0 have violated an administrative order under I 113(a) or 
(d), S 167 or S 303, 

0 have been issued a Notice of Noncompliance under S 120, 
0 have been issued any form of civil ruling by a federal, 

state or local court, as a result of noncompliance with 
clean air standards, 
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0 have been convicted =y a state or local court of any 
criminal violations of the CAA or by a federal court 
for criminal violations under S 113(c)(2) (for making 
false statements, records or reports); or 

0 have had a civil judicial enforcement action filed 
against them in federal district court for CAA 
violations. 

Asbestos D&R contractors differ from the traditional 
"stationary sources" of air pollution, because each job is 
done at a different construction site, generally owned by 
someone other than the asbestos D&R company. Therefore, 
the enclosed legal memorandum was prepared to clarify the 
application of the contractor listing regulations to asbestos 
D&R contractors. 

This memorandum addresses the question of whether the bus
iness address of an asbestos D&R company may be listed as the 
"violating facility" when placing an asbestos D&R company on 
the List of Violating Facilities under Section 306 of the Clean 
Air Act. It concludes that the business address of an asbestos 
D&R company, rather than the address of the demolition site, 
should be used to identify the "violating facility" when placing 
an asbestos D&R company on the List of Violating Facilities. 

We need your help to make this program a success. To get 
off to a good start, establishing some clear precedents, we 
need your nomination of candidates for listing. We hope to start 
with contractors with both egregious substantive violations and 
notice violations. If a nationwide or very large contractor 
has distinct regional or other sub-divisions, you should consider 
whether naming the smaller unit as the "listed facility" is 
more appropriate (cf. page 6 of the enclosed legal memorandum 
for a discussion of this aspect). Please contact Rich Biondi 
in SSCD (382-2826) or Charlie Garlow (475-7088) or Justina Fugh 
(382-2864) in OECM-Air to consult about potential candidates 
for listing before sending a formal recommendation to list to 
Headquarters. 

Addressees: 

Regional Counsels 
Regions I-X 

Air Management Division Directors 
Regions I, III, ' IX 

Air and Waste Management Division Director 
Region II 
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Air, Pesticides and Toxics Management Division Oirectors 
Regions IV and VI 

Air and Toxics Division Directors 
Regions VII, VIII, and x 

Air and Radiation Division Director 
Region V 



. ~., ; "• . 
~ .J ..... ~~-
~ .. •.) ! s ~UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
\.,.~ _,! WASHINGTON. O.C. 20460 
~~~ I 

MAR 11 1988 

MEMORANDUM 

OFFrr.e Of 
ENFOAr.EMF.NT .&NO 

COM,l 1.&Nr.k MON1TQM1._G 

SUBJECT: Defining the "Violating Facility" for Purposes of 

Listing Asbestos Demolition and Renovation companies 

Pursuant to section 306 of the Clean Air Act 

QUESTION PRESENTED: can EPA use the business address or the 

address of some other property used by an asbestos 
I 

demolition and renovation company to identify. the 
-"violating facility" when placing the company on the 

List of Violating Facilities? 

ANSWER PRESENTED: The business address or the address of some 

~ther property used by an asbestos demolition and 

renovation company may be used to identify the 

"violating facility," rather than the address of 

the particular site involved in the violating activity, 

when placing an asbestos demolition and renovation 

company on the List of Violating Facilities. Under 

the definition in S 15.4, the •facility• includes 

"any • • • locat,ion or site of operations • • • to be 

used in the performance of a contract, grant or loan." 
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DISCUSSION 

Background 

Section 306(a) of the CAA (42 u.s.c. S 7606(a)) prohibits 

federal agencies from entering into any contract for goods, 

materials or services with a person who has been convicted of 

certain violations of the CAA if the contract is to be performed 

at "any facility at which the violation which gave rise to such 

conviction occurred if such facility is owned, leased or supervised 

by such person." This section provides the statutory authority 

for mandatory listing of CAA violators. 

Section 306(c) of the CAA (42 u.s.c. S 7606(c)) is the 

statutory basis for the discretionary listing of CAA violators. 

It directs the President to issue an order: 

(1) requiring each Federal Agency ••. to effectuate the 
purpose and policy of [the CAA] in such contracting 
or assistance activities, and (2) setting forth pro
cedures, sanctions, penalties, and such other provi
sions .•• necessary to carry out such requirement. 

Section 508(c) of the Clean water Act (CWA) (33 u.s.c. S 1368) 

as amended on October 18, 1982, by Pub. L. 95-500, §2, contained 

an almost identical provision. 

These provisions were implemented by Executive Order 11,738, 

issued on September 12,· 1973 (38 Fed. Reg. 25,161). The Order 

states that it is the policy of the Federal Government 

to assure that each Federal agency empowered to enter 
into contracts for the procurement of goods, materials, 
or services and each Federal agency empowered to extend 
Federal assistance ••• shall undertake such procurement 
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and assistance activities in a manner that will result 
in effective enforcement of the Clean Air Act and the 
[Clean Water Act]. 

Exec. Order No. 11,738, 35 Fed. Reg. 25,161 (1973) 

On April 16, 1975, EPA promulgated regulations at 40 

C.F.R. Part 15 (40 Fed. Reg. 17,124) which provide procedures 

for insuring that Executive aranch agencies conduct their 

procurement and assistance programs in accordance with the 

President's responsibility for ensuring compliance with CAA 

and CWA standards. These regulations authorize EPA to suspend 

or bar "facilities" which are violating the CAA or the CWA from 

receiving Federal contracts or subcontracts, grants or loans, 

by placing them on a List of Violating Facilities. The regula

tions require mandatory listing of violating "facilities" after 

the owner or operator is convicted for criminal violations 

under S 113(c)(l) of the CAA or S 309(c) of the CWA. They 

provide for discretionary listing of facilities where there are 

continuing and recurring civil violations of the CAA or CWA. 

The EPA List of Violating facilities is published in the 

Federal Register twice a year and is updated in the Federal 

Registe:r: whenever a facility is added to the list or removed 

from the list. The List is also transmitted to Federal agencies 

with assistance responsibilities and to the General Services 

Administration, which publishes a consolidated list of barred, 

suspended or ineligible contractors. 

l/ These regulations were r~~lsed on September s, 1985 
Tso Fed. Reg. 36,188). 
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The Problem 

The question which this memorandum addresses is what 

is the "facility" to be placed on the List in the case of an 

asbestos demolition and renovation company which has a history 

of continuing and recurring violations of the National EmissiQn 

Standard for Asbestos (hereafter the Asbestos NESHAP) or which 

is owned or operated by a person who has been convicted ~f. a 

criminal violation of the Asbestos NESHA?.£/ Since asbestos 

demolition and renovation companies provide services, it is 

sometimes more difficult to identify the "facility" of an as

bestos demolition and renovation company than it is to identify 

the "facility" of a company which produces goods. Goods are 

generally produced in one or more buildings owned or leased by 

the producer. sometimes services are provided ai a location 

owned or leased by the provider. In other cases, services are 

provided at a location owned or leased by the purchaser of the 

service. 

Asbestos demolition and renovation companies which violat~ 

the asbestos NESHAP regulations generally do so in the course 

of performing a contract to demolish or renovate a building 

which is owned or leased by someone else. If the contractor 

violates the asbestos regulations, the violations are most 

likely to occur at the demolition or renovation site. Listing 

ii Asbestos NESHAP regulations, issued pursuant to S 112 
of the clean Air Act, are codified at 40 c.F.R. Part 61, 
S 61.140 fil seq. 
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the address of the property at which the demolition or renovation 

work occurred as the "violating facility" would not accurately 

identify the asbestos demolition and renovation company which 

performed the work and, therefore, would not accomplish the 

intended purpose of CAA S 306(a) -- to assure that persons or 

corporations convi~ted of a knowing violation of CAA standards 

or limitations are ineligible to enter into Federal contracts 

until the continuing or recurring violation has been corrected.l/ 

The issue is whether CAA S 306 and the regulations promul

gated to implement this section, 40 C.F.R. Part 15, permit EPA 

to list, as a "facility", the executive office (or similar 

address) of the person (or company) providing the services and 

taking the action that violated the CAA. 

Definition of Facility 

EPA regulations implementing the Contractor Listing Program 

are found at 40 C.F.R. Part 15. Section 15.ll authorizes the 

Listing Official to "place a facility on the List" under stated 

conditions. Section 15.4 defines "facility": 

"Facility" means any building, plant, installation, 
structure, mine, vessel or other floating craft, 
location or site of operations owned, leased or 
supervised by an applicant, contractor, grantee, 
or borrower to be used in the performance of a con
tract grant or loan. Where a location or site of 
operations contains or includes more than one build
ing, plant, installation, or structure, the entire 
location or site shall be deemed to be a facility, 

3/ Of course, in cases where the owner of the building which 
was renovated or demolished has also violated the asbestos 
NESHAP, the building may also be listed as a "violating facility". 
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except where the Assistant Administrator determines 
that independent facilities are located in one 
geographic area. (emphasis added). 

For the purposes of the Contractor Listing Program, the 

"facility" of a company includes any location used by the com

pany to produce the particular goods or provide the particular 

services which the government may wish to purchase or assist 

others to purchase under a particular contract.!/ To determine 

whether a particular "building, plant, installation ... location 

or site" is part of a "facility" at which a violation giving 

rise to a criminal conviction occurred, or is part of a "facility" 

which has a record of continuing or recurring noncompliance 

with clean air (or water) standards, one should look at the 

relationship of the "building, plant, installation ••. location 

or site," to the production of the goods or services which the 

government might procure or assist others in procuring. Depend

ing on circumstances, the relevant "facility" may or may not 

include all locations owned by a company. If several different 

locations are involved in manufacturing a particular product or 

4/ A different definition of "facility" is used in the Asbestos 
NESHAP, 40 C.F.R. S 61.141. That definition should be used for 
the purpose of determining whether the owner or operator an of 
an asbestos demolition and renovation company complies with 
the NESHAP. If the Agency determines that the owner or operator 
of the company violated any of the requirements of the NESHAP, 
then the definition in 40 c.F.R. S 15.4 should be used to 
determine what the "violating facility" is. 



7 . 

in supplying a particular service, all of those locations 

together make up the "facility".~/ 

The Legislative History 

This definition of "facility" is consistent with the pur-

pose of S 306, which was designed to be a sanction available to 

EPA against those who would provide goods and services to the 

Federal government using noncomplying facilities. Section 306 

of the CAA is derived from Senate bill s. 4358. section 306(a) 

of the senate bill read as follows: 

Sec. 306(a) Any person (1) required to comply with 
an order issued by a Federal court pursuant to this Act 
who fails to comply within the time period specified 
in such order, or (2) convicted by a Federal court for 
knowing violation of any applicable schedule or time
table of compliance, emissions requirement, prohibition, 
emission standard, or standard of performance, shall be 
ineligible to enter into any contract with any Federal 
agency for the procurement of goods, materials, and 
services to perform such work at or with any facilities 
subject to such action by the court which are owned, 
leased or supervised by such person. such ineligibility 
shall continue until the secretary [of HEW] certifies 
compliance with such order,, or that the conviction 
giving rise to the violation has been corrected. 
(emphasis added). 

s. 4358, 9lst Cong., 2d sess. S 306 (1970). 

~/ Where a company has several different divisions or factories 
or regional off ices, each producing particular goods or services 
independently from each other, each would be a separate facility; 
and if one of those divisions oc factories or regional off ices 
is violating the CAA or the CWA, that particular unit of the 
company is the only one that would be placed on the List of 
Violating Facilities. 
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The Senate Committee on Public Works issued a report to 

accompany s. 4358, in which the following explanation of section 

306 was given: 

The committee considered proposals offered by 
Senator Muskie and Senator cook to assure that the 
Federal Government does not patronize or subsidize 
polluters in .its procurement practices and policies. 

section 306 would make any person or corpora
tion who fails to comply with a court order issued 
under this Act or who is convicted of a knowing 
violation of any schedule or timetable of compli
ance, emission requirement, prohibition, emission 
standard, or standard of performance, ineligible 
for a Federal contract for any work to be done at 
the polluting facility •.•• 

This section would be limited, whenever 
feasible and reasonable, to contracts affecting 
only the facility not in compliance, rather than 
the entire corporate entity or operating division. 

There might be cases where a plant could not 
participate in a Federal contract due to a violation 
but another plant owned by the same company might bid 
and transfer other work to the first plant. This type 
of action would circumvent the intent of this pro
vision. In this case, the company's second facility 
should also be barred from bidding until the first 
plant returns to compliance. 

There would also be instances where a second plant 
within a corporation was seeking a contract unrelated 
to the violation at the first plant. In such a case, 
the unrelated facility should be permitted to bid and 
receive Federal contracts. (emphasis added). 

s. Rept. No. 1196, 9lst Cong., 2d sess. 39 (1970). 

section 306 of s. 4358 was passed by the Senate without 

change. A companion bill in the House, H.R. 17255, 9lst Cong., 

2d sess. (1970), had rio provision about procurement policies. 

In conference, the provision mak~nq persons convicted of knowing 

violations of the CAA ineligiblP. for Federal contracts or assis-
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tance was retained. In lieu of the provision of the Senate 

bill extending ineligibility to persons subject to, but not 

complying with, court orders, the conference committee substi-

tuted a more general requirement that "the President shall 

cause to be issued an order (1) requiring each Federal agency 

... to effectuate the purpose and policy of this chapter in 

such contracting and assistance activities, ••. "!/ 

The Executive Order 

The President complied with this mandate by issuing 

Executive Order No. 11,602 on June 29, 1971. E.o. No. 11,602 

was superseded by Executive Order No. 11,738, on September 10, 

1973.l/ Exec. Order 11,738 sets forth the following Federal 

6/ When the CAA amendments were reported out of the conference 
committee, the conference report on Section 306 stated: 

The conference substitute is more limited than 
the Senate provision. It provides that persons con
victed of a knowing violation of standards or limita
tions shall be ineligible to enter into Federal con
tracts until the Administrator certifies that the 
violation has been corrected. The remainder of the 
conference substitute follows the senate amendment 
by requiring the President to issue an order requiring 
Federal agencies (1) to assist in the implementation 
of this act and (2) to establish sanctions for non
compliance. 

Conference Report No. 1783 (to accompany H.R. 17255), 9lst 
Cong. 2d seas. (Dec. 17, 1970), reprinted in .1970 u.s. Code 
Cong. & Ad. News 5356, 5389. 

II Exec. Order No. 11,738, 38 Fed. Reg. 25,161 (1973), amenJ
ed Exec. Order 11,602, 36 Fed. Reg. 12,475 (1971), by adding t~e 
words "Federal Water Pollution Control Act" to S l and chanai~: 
references to "the Act" in SS 2, 4, 6 and 9 to "the Air Act" · 
and adding references to "the Water Act." Exec. Order 11,738 
also adds S 11, which requires that regulations issued pursua~~ 
to CWA S 508 shall be uniform with regulations issued pursua~· 
to CAA S 306 to the maximum extent possible. 
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procurement policy: 

Section 1. Policy. It is the policy of the Federal 
Government to improve and enhance environmental quality. 
In furtherance of that policy, the program prescribed 
in this Order is instituted to assure that Federal 
agencies are empowered to enter into contracts for 
the procurement of goods, materials or services or 
to extend Federal assistance by way of grants or~ 
contracts in such a manner that will result in effec
tive enforcement of the clean Air Act ... and the 
Federal Water Pollution control Act •••• (emphasis 
added) . 

section 2 of the Order states, in part: 

(b) In carrying out his responsibilities under this 
Order, the Administrator shall ••• designate facili
ties which have given rise to a• conviction for an 
offense under section llJ(c)(l) of the Air Act •.• 
[and) publish and circulate ••• lists of those faci
lities, together with the names and addresses of the 
persons who have been convicted of such offenses ••• 
(emphasis added). 

section 3 prohibits any Federal agency from entering into any 

contract with or extending any assistance to any facility which 

has been listed pursuant to CAA S 306. Section 4 requires that 

all Federal procurement regulations 

.•• issued by any agency of the Executive Branch shall 

.•• be amended to require •.• inclusion of a provision 
requiring compliance with the Air Act, the water Act, 
and standards issued pursuant thereto in the facili
ties in which the contract is to be performed, or 
which are involved in the activity or program to re
ceive assistance. (emphasis added). 

section 5 authorizes the Administrator of the Environmental 

Protection Agency "to issue such rules, regulation~, standards 

and guidelin.es as he may deem necessary and appropriate to 

carry out the purposes of this Order." sections 1 and 5 of 
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Exec. Order 11,738, together with S 306(c) of the CAA (and 

S 508(c) of the CWA), provide the authority for the discretion-

ary listing program. EPA's Contractor Listing regulations, 

codified at 40 c.F.R. Part 15, implement the Executive Order. 

Discussion 

As defined in 40 C.F.R. S 15.4, a "facility" includes any 

building, location, or site to be used in the course of perform

ing the contract or loan. While the buildings or sites at 

which work is performed are often also the buildings or sites 

at which a violation occurs, the fact that the violation may 

occur "off-site", i.e., at a location owned or operated by a 

customer, does not mean that such locations are not part of the 

"facility" "to be used in the performance of" a contract. The 

"facility" of a contractor also includes the business address 

which the company uses in its contracts, even if the business 

address is simply a post office box. 

As congress recognized, a company may be violating the 

CAA or CWA at one •facility• and have other complying •facilities• 

which are not involved in the production of the same goods and 

services. Congress differentiated between entirely uninvolved 
-

"facilities•, on the one hand, and involved •facilities•, !.:.9.:..1 

where a sister •facility• •a• was used to circumvent a ban on 

goods or services produced at "facility• •A•. 

The definition of •facility• in S 15.4 implements that 

concept. If an asbestos demolition and renovation company has 
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two or more divisions which operate independently of each 

other, each division would, at least presumptively, be a separate 

"facility" under the definition found in S 15.4. If only one 

of the divisions is convicted of criminal violations of the 

asbestos NESHAP or if only one of the divisions has a record of 

continuing or recurring noncompliance with the asbestos NESHAP, 

only that division of the company would be placed on the List 

of Violating Facilities, absent the kind of situation described 

by congress. 

This is the only way that an asbestos demolition and reno

vation "facility" can be defined which is consistent with the 

intent of the statutes, the executiv~ orders, and the regulations. 

A contrary interpretation would fail to "effectuate the purpose 

and policy of [the CAA] in [the government's] contracting and 

assistance activities" as required by S 306. The "facility" 

concept is intended to carry out, not to thwart, the intent of 

S 306. While the business address of the "facility" will 

often coincide with the address of the site where violations 

occurred, there is no requirement in S 306 that it do so. 

Listing ia_intended broadly to sanction "persons" who continue 

to violate the CAA by depriving them of access to Federal con

tracts for goods and services and to federal grants and loans. 

congress did not intend to limit this sanction to contractors 

who engage in violative conduct on property that they happen to 

own or control. so long as the business address of the asbestos 
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demolition and renovation company is fairly associated with 

the activity which is the violating conduct, that address may 

be used to identify the "facility" to be placed on the List, 

notwithstanding that additional, related work (and the actual 

violations) occurred elsewhere. 
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MEMORANDUM 

SUBJECT: 

FROM: 

auG 08 \984 

Implementation of Mandatory Cont;:_;ctor 

Courtney M. Price('i , __ (};.TA-A .....; 
Assistant Adminis~r Enforcement 

and Compliance Monitoring 

OFJICE OF 
ENFOllCfMENT AN::> 

COM"1.L4NCE MON:TC'fln.G 

Listing 

TO: Assistant Administrator for Air and Radiation 
Assistant Administrator for Water 
Associate Enforcement Counsel for Air Enforcement 
Associate Enforcement Counsel for Water Enforcement 
Associate Enforcement Counsel for Criminal Enforcement 
Assistant Attorney General for Land and Natural 

Resources 
Regional Counsels I-X 

Introduction and Purpose 

Pursuant to statutory requirements, the proposed revisions 
to 40 CF~ Part 15 require that the List of Violating Facilities 
("the Lis~") automatically include any facility which gives rise 
to a criminal conviction of a person under Section 113{c){l) of 
the Clean Air Act or Section 309{c) of the Clean Water Act. 
Any facility on the List is ineligible to receive any non-exempt 
Federal government contract, grant, or loan. Removal of a 
facility from the List occurs only if I certify that the condition 
giving rise to the conviction has been corrected or if a court 
reverses or vacates the conviction. This memorandum establishes 
the procedure to implement the mandatory portion of the contractor 
listing program. l; 

l/ Guidance on impl~rnentation of the di~cr~tionary listing 
authority issued on July 18, 1984. 
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Procedure for Mandatory Listing 

I. A federal district court must enter a guilty verdict or 
guilty plea of a pe~son under Section 113(c)(l) of the 
Clean Air Act or Section 309(c) of th€ Clean Water Act. 
The convicted person must own, operate, lease, supervise 
or have a financial interest in the facility which gave 
rise to the conviction. Note that criminal convictions 
under Section 113(c)(2) of the Clean Air Act and criminal 
convictions entered by a State or local court do not qualify 
a facility for mandatory listing. 

II. Upon notification of an entry of a guilty verdict or guilty 
plea by the clerk of the district court, the Department of 
Justice must immediately notify the Associate Enforcement 
Counsel for Crimi~1l Enforcement (LE-134E). This notification 
rnust occur even i:- ~he defendant still awaits sentencing, 
has rnoved for a ne~ trial or a reduced sentence, or has 
appealed the conviction. 

III. The Associate Enforcement Counsel for Criminal Enforcement 
must independently verify that the court has entered the 
guilty verdict or guilty plea. 

IV. Upon such verification, the Associate Enforcement Counsel 
for Criminal Enforcement shall notify EPA's Listing Official 
(LE-l30A) in writing, of the name and location of the facility 
and of the condition giving rise to the guilty verdict or 
guilty plea. 

v. The Listing Official shall then update the List by publishing 
a notice in th~ Federal Recister, and shall notify the 
Associate Enforcement Counsel for Air or Water: the appropriate 
Regional Counsel: the Compliance Staff, Grants Administration 
Division, Office of Administration and Resource Management: 
the General Services Administration, and the facility. A 
f~cility remains on the mandatory List indefinitely until 
it establishes a basis for removal. 

Procedure for Removal from the Mandatory List 

I. Any person who owns, operates, leases, supervises, or has 
a financial interest in the listed facility may file with 
the Listing Official a request to remove that facility from 
the List. The request must establish one of the following 
grounds for removal: 

A. The condition at the facility that gave rise to the 
conviction has been corrected. 

n. The conviction (not just the senter1cc) uas rcvnrsed or 
vacated. 
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II. The Listing Official must transmit the request for removal 
to the Assistant Administrator for OECM. 

III. The Assistant Administrator for OECM, or her or his designee, 
shall review the request for removal and shall consult the 
appropriate Regional Counsel to determine whether the 
condition at the facility giving rise to the conviction 
has been corrected, or if the conviction has been reversed 
or vacated. 

IV. The Assistant Administrator for OECM shall determine as 
expeditiously as practicable whether to remove the facility 
from the list. 

v. If the Assistant Administrator for OECM decides to remove 
the facility from the list, a written notification of 
such determination shall be sent to the facility and to 
the Listing Official who shall promptly publish a notice 
of removal in the Federal Register. 

VI. If the Assistant Administrator for OECM decides not to 
remove the facility from the List, the Listing Official 
shall send written notice of the decision to the person 
requesting removal. The notice shall inform the person 
owning, operating, leasing, supervising or having a 
financial interest in the facility of the opportunity 
to request a removal hearing before a Case Examiner 
(See 40 CFR Part 15 for the selection and duties of the 
Case Examiner). 

VI!. If the Case Examiner, or the Administrator upon appeal of 
the Case Examiner's decision, decides to remove the facility 
from the List, the Listing Official shall be notified. 
The Listing Official shall then promptly remove the facility 

"from the List. If the Case Examiner or the Administrator 
upon appeal, decides not to remove the facility from the 
list, then the Listing Official shall send written notice 
of the decision to the person requesting removal. 

It is important to note that any decision regarding the 
listing or removal of a facility from the List does not affect 
any other action by any government agency against such a facility, 
including debarment from government contracting. 

I believe these procedures will enable us to conduct the 
mandatory listing program in an efficient manner. If you hDve 
any questions, please contact EPA's Listing Official, Allen J. 
Danzig, at (FTS) 475-8777. 

cc: Stephen ~amsey, DOJ 
Belle D~vis, GAD/OARM 
Judson w. Starr,/DOJ 
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UNITED ST A TES ENVIRONMENTAL PROTECTION AGENCY 

WASHINGTON, D.C. 20460 

... "'.-

OFFICE OF ENFORCEMENT 

MEMORANDUM 

SUBJECT: EPA Policy Regarding The Role of Corporate Attitude, Policies, Practices, and 
Procedu~, In Determining Whether To Remove A Facility From The EPA List 
of Violating Facilities Following A Criminal Conviction 

FROM: Edward E. Reich c.,.e f' ~ 
Acting Assistant Administrator 

TO: Assistant Administrator and General Counsel 
Assistant Administrator for Air and Radiation 
Assistant Administrator for Water 
Regional Administrators 
Regional Counsels· 
Regional Air & Water Division Directors 
Enforcement C()Ullsels for Air and Water 
Director., :_Qftice of. Criminal Enforcement 

I. lntro<iuction 

This. guidance memorandum clarities EPA policy concerning the role of corporate 

attitude', policies, practices, and procedures in determining whether, ·in mandatory contractor 

listing cases2, the condition giving rise to a criminal conviction has been corrected. Clean Air 

Act ("CAA•) I 306 and Clean Water Act ("CW A") I 508 require correction of the cond1uon 

.. 
~term •corporate attitude• refen to all orpnizational defendants, DOC only to incorporated eaoa• 

2 Altboup discretionary listiilt ii outside the ICOpl of tbil piduc:e, evaluatioa of corpon&a au1n.de. 
policies, pnclices, and procedures may be applied appropriately in disetetioaary lisliD1 cuea u well. 
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giving rise to the co.11viction as a prerequisite for removal of a facility owned, operated, or 

supervised by a convicted person· from the EPA List of Violating Facilities ("the List"). 

II. Back&round 

In 1990, EPA formally recognized that the condition leading to a conviction under CWA 

§ 309(c) or CAA § l 13(c) could include a convicted environmental violator's corporate attitude,·-

policies, practices, and procedures regarding environmental compliance. In the Matter of · 

Valmont Industries. Inc., (ML Docket No. 07-89-L06S, Jan. 12, 1990) ("Valmont"). In 

Valmont, the decisions of both the Assistant Adminisuator for Enforcement (AA) and the EPA 

Case Examiner established the principle that the presence of a poor corporate attitude regarding 

compliance with environmental standards, thus creating a climate facilitating the likelihood of 

a violation, may be part of the condition giving rise to the conviction which must be corrected 

prior to removal of the facility from the List. 40 CFR § lS.20. 

Valmont was convicted of crimes of falsification and deception. The AA determined that 

not only was Valmont required to correct the phySical conditions which led to its conviction, but 

that it.also was. required to demonsttate that it had implemented appropriate corporate policies, 

practices, and procedures, designed to ensure that the mere appearance of compliance with 

environmental standards was not put above actual. compliance with those standards. The Case 

Examiner later affinned the use of the corporate attitude standard in determining whether the 

condition leading to listing has been corrected. 

Following Valmont; EPA has applied the corporate attitude test in other cases where 

facilities have requested removal from the List, including cases involving knowing or negligent 

conduct, not involving deliberate deception. Sa;, Coloraclo River Sewace System Joint Venture, 
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(ML Docket No. 09-89-L047, August 20, 1991); Zarcon Com. (ML Docket No. 09-89-L058, 

Aug. 1, 1990); Sellen Construction Co. (ML Docket No. 10-89-L073, June 13, 1990). This 

memorandum clarifies the extent to which corporate attitude may be a relevant factor in cases 

involving knowing or negligent criminal conduct, which does not involve willful falsification or 

deception. It also clarifies the criteria which will be applied by EPA in determiitlng whether the 

condition giving rise to a conviction has been corrected in a given case. 

The purposes of this guidance are to inform the public and the regulated community, 

thereby facilitating greater compliance with environmental standards; to formally restate criteria 

applied in EPA contractor listing cases over the past two years; and to provide EPA personnel 

· with a readily available summary of EPA policies which will enable them to evaluate contractor 

listing cases. 

III. Seep of Aim!ication 

The corporate attitude, policies, practices, and procedures of a listed facility's owner, 
. . : . 

operator, or supervisor·'km always~ reievant when a facility that has been listed as the result 

of a criminal conviction requests removal· from the List. How significant a factor the corporate 

attitude, policies, practices, and procedures will be depends upon the degree of intent involved 

in the violation at issue. The degree of intent shall be determined (for purposes of removal from 

the List) by the AA3, with reference to the facts of, and the nature of the conduct involved in, 

1be Assistant Administntot will, u in all contnctor listia1 removal caiea, pve coasidenble weapa ID the 
recommendation of tbe EPA Repoa in which the listed flcility is located. 
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each case. This shall not be determined solely by the nature or title of the crime4, or by the 

terms or language contained in any plea agreement. 

In every case involving fraud, concealment, falsification, or deliberate deception, proof 

of change of corporate attitude must be demonstrated over an appropriate and generally 

substantial period of time, commensurate with the seriousness of the facts involved in the 

violation(s) (see Section IV). 

In most cases involving knowing misconduct, proof of change of corporate attitude must 

also be demonstrated over an appropriate period of time, commensurate with the seriousness of 

the facts involved in violation(s) (even if there was not affirmative fraud or concealment). There 

may be some extremely rare cases in which knowing conduct (not involving affirmative fraud 

or concealment) may be deemed to be relatively minor. In such rare cases, proof of change of 

corporate attitude may not be a significant factor. 

In cases involving ~riminal negligence, proof of change in corporate attitude may be 

significant as it relates to ensuring ·prevention of further negligent violations. (E.g., in a 

negligent discharge ca5e, proof of change of corporate attitude may be demonstrated by 

educating and training employees on proper treatment and disposal requirements and practices). 

In cases of serious negligence', more significance may be placed on demonstrating proof of 

• E.1 •• a ccmvictioa for •neppat discharae• of pollutants under Clea Watl:r Act I 309(c) may be a mmor 
violation requiriq mjnjmal proof of cbaap of corporate attitude, or it may be a sipificant violation retlectiar 
koowio1 or deliberate conduct, requirio1 more substantial proof of such cbaap. 1be determination will be made 
oa the f1ets of elCh eue. Criminal defeodaats and prosecutors frequeady •aree to enter a plea to a misdemeanor. 
rather than 10 to trial on more serious felony cbar1es which may be supported by the r.cta. 

J Cases involvio1 convictions for crimioal ae1li1eoce may include a wide rup of conduct. from relatively 
minor: e.1 .• iccideatal spillap of a can of paint, up to potentially disastrous, e.,., failure to tniD employees 
properly and to respond to oil leak detection systems, which results in a massive oil spill. 1be label of •aealiaence· 
alone does not adequately describe the nature and severity of the crimioal conduct in a pven cue. 
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change of corporate attitude, before a facility will be removed from the List. In other cases of 

negligent violations6, a limited set of minor violations may exist which constitute criminal 

conduct resulting in conviction, but in which minimal significance will be placed on 

demonstrating proof of change of corporate attitude, policies, practices, and procedures. 

In addition, a case may arise in which the violations which gave rise to listin~ occurred 

considerably before the request for removal. Nevertheless, as set forth at section IV., infra, to 

warrant removal, proof of change of corporate attitude for an appropriate continuing period of 

time, until the removal request is granted, is required if the crime involved fraud, or deliberate 

falsification or concealment, knowing misconduct (unless minor), or serious negligent violations. 

If a listed facility is sold (after the conduct which gave rise to the conviction or listing), 

the new owner of that facility is obligated to demonstrate that approp~ate and effective corporate 

policies, practices, and procedures are in place, in accordance with the criteria and factors 

outlined in this guidance~ ·be.fore· the facility will be removed from the List. 

IV. Criteria For Demonstratin& Proof Of Chai>1e in Cor.porate Attitude 

In cases where proof of change of corporate attitude is relevant to determining whether 

the condition giving rise to a criminal conviction has been corrected, factors to which EPA will 

look include, but are not limited to, the following7: 

• 
7 

A. Whether the owner, operator, or supervisor of the [listed facility] has put 
in place an effective program to prevent and detect environmental problems and 
violations of the law. An •effective program to prevent and detect environmental 
problems and violations of the law• means a program that has been reasonably 
designed, implemented, and enforced so that it will be effective in preventing and 
detecting environmental problems or violations, and criminal conduct • 

E.1 •• accidental spillqe of paint into a storm sewer. 

These criteria are adapted from the proposed U.S. seatcaciD1 pidelines for orpaizatlOaal defeadanu. 

s 



The hallmark of an effective program is that the organiz.ation exercises due 
diligen~ in seeking to prevent and detect environmental problems or violations, 
or criminal conduct. Due diligence requires, at a minimum, that the organization 
has taken at least the following types of steps to assure compliance with 
environmental requirements. 

1. The organization must have written policies defining the standards and 
procedures to be followed by its agents or employees•. · 

2. The organization must have specific high-level persons, not reporting to 
production managers, who have authority to ensure compliance with those 
standards and procedures. 

3. The organization must have effectively communicated its standards and 
procedures to agents and employees, e.g., by requiring participation in 
training programs and by the dissemination of publications. 

4. The organization must establish or have established an effective program 
for enforcing its standards, e.g., monitoring and auditing systems designed 
to prevent or detect noncompliance; and a well-publicized system, under 
which agents and employees are encouraged to report, without fear of 
retaliation, evidence of environmental problems or violations, or criminal 
conduct within the organization. 

S. The standafds ref~ to in paragraph l, · above, must have been 
consis~ntly eafon::ed through appropriate disciplinary mechanisms . 

. 
6. After an offense or a violation has been detected, the organization must 

immediately take appropriate steps to correct the condition giving rise to 
the listing (even prior to the conviction or listing). The organization must 
also take all reasonable steps to prevent further similar offenses or 
violations, including notifying· appropriate authorities of such offenses or 
violations, making any necessary modifications to the organization· s 
program to prevent and detect environmental problems or violations of 
law, and discipline of individuals responsible for the offense or violation. 
This may include conducting an independent environmental audit to ensure 
that there are no other environmental problems or violations at the fac1hty. 

1 Althoup specifics will-be determined on a case-by<ae basil, witb reference to tbe conduct IAlldert~uia 
the violation, examples include, but an not limiced to, trlinin1 on computy rul•, EPA reqwtemma. ~du.;&! 
standards and consideratioaa, and standards of criminal liability. 
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B. The precise actions necessary for an effective program to prevent and detect 
environmental problems or violations of law will depend upon a number of factors. 
Among the relevant factors are: 

1. Siz.e of organization: The requisite degree of formality of a program to 
prevent and detect violations of law or environmental problems will vary 
with the size of the organization; the larger the organization, the more 
formal the program should typically be. 

2. Likelihood that certain offenses may occur because of the nature of its 
business: If, because of the nature of an organization's business, there is 
a substantial risk that certain types of offenses or violations may occur, 
management must have taken steps to prevent and detect those types of 
offenses or violations. For example, if an organization handles toxic 
substances, it must have established standards and procedures designed to 
ensure that those substances are handled properly at all times. 

3. Prior history of the organization: An organization's prior history may 
indicate types of offenses or violations that it should have taken actions to 
prevent. Recurrence of misconduct similar to that which an organization 
has previously committed casts doubt on whether it took all reasonable 
steps to prevent such misconduct. 

An organization's failure to incorporate and follow applicable industry practice or the 
standards called for by ~y applicable governmental regulation weighs against a finding 
of an effective . p1"9gram to prevent and detect violations of law or environmental 
problems. 

C. EPA will also consider additional voluntary environmental cleanup, or pollution 
prevention or reduction measures performed, above and beyond those required by 
environmental statutes or regulations, and voluntary compliance with pending 
environmental requirements significantly before such compliance is actually required. 

In cases where probation is imposed by the sentencing court, the term of probation will 

be presumed to be an appropriate period of time for demonstrating a change of corporate 

attitude, policies, ·practices, and procedures'. This presumption may be rebutted by either the 

owner, operator, or supervisor of the listed facility, or by the government, upon a demonstration 

9 The presumption is derived from the determioatioa, wbicb will alrady have been IDlde by the senccac101 
court, that the convicred person's criminll conduce justifies a period of supervision and oveniaht by the court, 1.e .. 
probation. 
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that the probation tefm is not an appropriate time in which to demonstrate such change. If 

probation is not imposed in the criminal case, the AA shall detennine, after a request for 

removal from the List is filed, what is an appropriate period of time in which to demonstrate that 

the condition leading to conviction has been corrected. This determination shall be based upon 

the facts of each case. 

The time required to demonstrate a change of corporate attitude, policies, practices, and 

procedures shall be presumed to be an appropriate period, as determined by the AA, 

commensurate with (a) the nature, extent, and severity of the violations (including the length of 

time during which the violations occurred), and (b) the complexity and extent of remedial action 

necessary to ensure that appropriate policies, practices, and procedures (including, but not 

limited to, any necessary employee education or training programs) have been completed. At 

a minimum, the period of time shall be sufficient to demonstrate successful performance, 

consistent with those policies, practices, and procedures, including consideration of steps which 
. .. .. . ' . 

. . . 
were taken prior to conviction or listing .. 

'(he policies and procmures set out in this document are intended for the guidance of 

government personnel and to inform the public. They are not intended, and cannot be relied 

upon, to create any rights, substantive or procedural, enforceable by any party in litigation with 

the United States. 

8 
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UNITED ST A TES ENVIRONMENT AL PROTECTION AGENCY 
WASHINGTON, D.C. 2°'60 ~a 
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\-\ 

J.l u 1985 GM =# lf 2.. 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

CWP'ICI OF INl'Oat'IMINT 
AllD COMl'l..IAllQ 

MOlllTOf.INO 

Form of Settlement of Civil Ju}"9=ial Cases 
Courtney M. Pric/} ___ .:.;.- ~~ 
Assistant Admini~or Enforcement 

and Compliance Monitoring (LE-133) 

Regional Counsels 
Associate Enforcement Counsels 

This memorandum is intended to confirm the Agency's 
general policy regarding the form of settlement of civil 
judicial enforcement cases. The need for a atatement of A;ency 
policy on the form of settlement recently aroae t>ecauae a ca•• 
had been settled without a consent decree, and the defendant 
later refused to abide by the terms of the informal •ettlement. 
In order to make sure that the problem does not recur, OECM i• 
reducing this policy to writing. 

Agency policy is that after a complaint is filed, all civil 
judicial cases should be settled only (1) by consent decree, or 
(2) where appropriate, by a stipulation of diamiaaal. Thi8 
second approach should be utilized only when the aettlement 
requires payment of a penalty, and the penalty haa been paid in 
tull at the time of settlement. In auch cases, the continued 
jurisdiction provided by a consent decree ia not needed or 
required. Thia form of settlement policy 1• the eatabli•h•~ 
practice of ~he Department of Justice, and all EPA enforcement 
attorneys should continue to abide by it. 

Extraordinary and compelling circumatancea may ari•• when 
EPA, in consultation with DOJ, might wish to settle a caae with
out the use of a eonaent decree or a atipulation of diamiaaal. 
If such a situation arises, then the involved Agency attorneys 
should obtain my advance concurrence before repreaenting to 
the defendant• any willingness to settle a ca•• without either 
a consent decree or atipulation of diamiaaal. 
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Regardless of which form of settlement is used, a copy of 
the settlement documents should be provided to the Docket Control 
Off ice following my concurrence in the settlement so that the 
appropriate data can be entered. 

cc: F. Henry Habicht, II 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

WASHl~;GTOl\J. D.C 20460 

AUG I 4 1987 

THE ADMIN!ST"lATOR 

MEMORANDUM 

SUBJECT: Final Guidance on Use of Alternative Dispute 
Resolution Techniques in Enforcement Actions 

TO: Assistant Administrators 
Regional Administrators 

I. Purpose 

Attached is the final guidance on the use of alternative 
dispute resolution (ADR) techniques in enforcement actions. This 
guidance has been reviewed by EPA Headquarters and Regional 
offices, the Department of Justice, as well as by representatives 
of the regulated community. We have also sought the advice of 
leading ADR professionals, including many of the renowned partici
pants at a recent Colloquium on ADR sponsored by the Administrative 
Conference of the United States. 

The reaction to the draft guidance has been overwhelmingly 
favorable and helpful. In response to comments, the guidance more 
clearly distinguishes the uses of binding and non-binding techniques, 
emphasizes the need to protect the confidentiality of conversations 
before a neutral, and includes model agreements and procedures for 
the use of each ADR technique. 

II. Use of ADR 

As the guidance explains, ADR involves the use of third-party 
neutrals to aid in the resolution of disputes through arbitration, 
mediation, mini-trials and fact-finding. ADR is being used increas
ingly to resolve private commercial disputes. EPA is likewise 
applying forms of ADR in various contexts: negotiated rulemaking, 
RCRA citing, and Superfund remedial actions. ADR holds the promise 
of lowering the transaction costs to both the Agency and the 
regulated community of resolving applicable enforcement disputes. 
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I view ADR ~s a new, innovative and potentially more effective 
way to accomplish the results we have sought for years using 
conventional enforcement techniques. We retain our strict adherence 
to the principle that the regulated community must comply with the 
environmental laws. The following tasks will be undertaken to 
enable the Agency to utilize ADR to more effectively and efficiently 
foster compliance: 

Training. Some within the Agency may fear that using less 
adversarial techniques to resolve enforcement actions implies that 
the agency will be seeking less rigorous settlements. This is not 
the case. We must train our own people in what ADR is, what it is 
not, and how it can help us meet our own compliance objectives. We 
plan to accomplish this by making presentations at national program 
and regional counsel meetings, and by consulting on particular cases. 

Outreach. We must also make an affirmative effort to demon
strate to the regulated community that EPA is receptive to sugges
tions from them about using ADR in a given case. Nominating 
a case for ADR need not be viewed as a sign of weakness in either 
party. After we have gained experience, we plan to conduct a 
national conference to broaden willingness to apply ADR in the 
enforcement context. 

Pilot Cases. Ultimately, the value of ADR must be proven by 
its successful application in a few pilot cases. ADR is being used 
to resolve an important municipal water supply problem involving 
the city of Sheridan, Wyoming. Two recent TSCA settlements also 
utilized ADR to resolve disputes which may arise in conducting 
environmental audits required under the consent agreements. Beyond 
these, ·however, we need to explore the applicability of ADR to 
additional cases. 

III. Action and Follow-Up 

I challenge each of you to help in our efforts to apply ADR 
to the enforcement process. I ask the Assistant Administrators to 
include criteria for using ADR in future program guidance, and to 
include discussions of ADR at upcoming national meetings. I ask 
the Regional Administrators to review the enforcement actions now 
under development and those cases which have already been filed to 
find cases which could be resolved by ADR. I expect each Region 
to nominate at least one case for ADR this fiscal year. Cases 
should be identified and nominated using the procedure set forth 
in the guidance by September 4, 1987 

~e~ 
Attachment 

cc: . Regional Enforcement Contacts 
Regional Counsels 
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GUIDANCE· ON THE USE OF ALTERNATIVE DISPUTE RESOLUTION 
-

IN EPA ENFORCEMENT CASES 

I. INTRODUCTION 

To effect compliance with the nation's environmental laws, 
the United States Environmental Protection Agency {EPA) has 
developed and maintained a vigorous judicial and administrative 
enforcement program. Cases instituted under the program must be 
resolved, either through settlement or decision by the appro
priate authority, as rapidly as possible in order to maintain 
the integrity and credibility of the program, and to reduce the 
backlog of cases. 

Traditionally, the Agency's enforcement cases have been 
settled through negotiations solely between representatives of 
the Government and the alleged· violator. With a 95 percent 
success rate, this negotiation process has proved effective, 
and will continue to be used in most of the Agency's cases. 
Nevertheless, other means of reaching resolution, known col
lectively as alternative dispute resolution (ADR), have evolved. 
Long accepted and used in commercial, domestic, and labor disputes, 
ADR techniques, such as arbitration and mediation, are adaptable 
to environmental enforcement disputes. These ADR procedures 
hold the promise for resolution of some of EPA's enforcement 
cases more efficiently than, but just as effectively as, those 
used in traditional enforcement. Furthermore, ADR provisions 
can also be incorporated into judicial consent decrees and consent 
agreements ordered by administrative law judges to address 
future disputes. 

EPA does not mean to indicate that by endorsing the use of 
ADR in its enforcement actions, it is backing away from a strong 
enforcement position. On the contrary, the Agency views ADR as 
merely another tool in its arsenal for achieving environmental 
compliance. EPA intends to use the ADR process, where appropriate, 
to resolve enforcement actions with outcomes similar to those 
the Agency reaches through litigation and negotiation. Since 
ADR addresses only the process {and not the substance) of case 
resolution, its use will not necessarily lead to more lenient 
results for violators; rather, ADR should take EPA to its desired 
ends by more efficient means. 

ADR is increasingly becoming accepted by many federal 
agencies, private citizens, and organizations as a method of 
handling disputes. The Administrative Conference of the United 
States has repeatedly called for federal agencies to make greater 
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use of ADR techniques, and has sponsored numerous studies to 
further their use by t~e federal government. The Attorney 
General of the United States has stated that it is the policy 
of the United States to use ADR in appropriate cases. By 
memorandum, dated February 2, 1987, the Administrator of EPA 
endorsed the concept in enforcement disputes, and urged senior 
Agency officials to nominate appropriate cases. 

This guidance seeks to: 

(1) Establish Policy - establish that it is EPA policy 
to utilize ADR in the resolution of appropriate civil 
enforcement cases. 

(2) Describe Methods - describe some of the applicable 
types of ADR, and the characteristics of cases which 
might call for the use of ADR; 

(3) Formulate Case Selection Procedures - formulate 
procedures for determining whether to use ADR in 
particular cases, and for selection and procurement 
of a "third-party neutral" (i.e., mediators, 
arbitrators, or others employed in the use of ADR); 

(4) Establish Qualifications - establish qualifications 
for third-party neutrals; and 

(5) Formulate Case Management Procedures - formulate 
procedures for management of cases in which some 
or all issues are submitted for ADR. 

II. ALTERNATIVE DISPUTE RESOLUTION METHODS 

ADR mechanisms which are potentially useful in environ
mental enforcement cases will primarily be mediation and nonbind
ing arbitration. Fact-finding and mini-trials may also be helpful 
in a number of cases. A general description of these mechanisms 
follows. (See also Section VIII, below, which describes in 
greater detail how each of these techniques works.) Many other 
forms of ADR exist, none of which are precluded by this guidance. 
Regardless of the technique employed, ADR can be used to resolve 
any or all of the issues presented by a case. 

A. Mediationl is the facilitation of negotiations by a 
person not a party to the dispute (herein "third-party neutral") 
who has no power to decide the issues, but whose function is to 

1 For further information on the mediation role of Clean Sites Inc., 
see guidance from the Assistant Administrator, Office of Solid 
Waste and Emergency Response and Assistant Administrator, Office 
of Enforcement and Compliance Monitoring on the "Role of Clean 
Sites Inc. at Superfund Sites," dated April 24, 1987. 
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assist the parties in reaching settlement. The mediator serves 
to schedule and structure negotiations, acts as a catalyst between 
the parties, focuses the discussions, facilitates exchange between 
the parties, and serves as an assessor - but not a judge - of 
the positions taken by the parties during the course of negotia
tions. With the parties' consent, the mediator may take on 
additional functions such as proposing solutions to the problem. 
Nevertheless, as in traditional negotiation, the parties retain 
the power to resolve the issues through an informal, voluntary 
process, in order to reach a mutually acceptable agreement. 
Having agreed to a mediated settlement, parties can then make 
the results binding. 

B. Arbitration involves the use of a person -- not a party 
to the dispute -- to hear stipulated issues pursuant to procedures 
specified by the parties. Depending upon the agreement of the 
parties and any legal constraints against entering into binding 
arbitration, the decision of the arbitrator may or may not be 
binding. All or a portion of the issues -- whether factual, 
legal or remedial -- may be submitted to the arbitrator. Because 
arbitration is less formal than a courtroom proceeding, parties 
can agree to relax rules of evidence and utilize other time-saving 
devices. For the present, EPA appears to be restricted by law 
to use binding arbitration only for small CERCLA cost recovery 
cases. We are conducting further research regarding its use to 
decide factual issues. 

c. Fact-finding entails the investigation of specified 
issues by a neutral with subject matter expertise, and selected 
by the parties to the dispute. The process may be binding or 
nonbinding, but if the parties agree, the material presented 
by the fact-finder may be admissible as an established fact in 
a subsequent judicial or administrative hearing, or determinative 
of the issues presented. As an essentially investigatory process, 
fact-finding employs informal procedures. Because this ADR 
mechanism seeks to narrow factual or technical issues in dispute, 
fact-finding usually results in a report, testimony, or established 
fact which may be admitted as evidence, or in a binding or advisory 
opinion. 

D. Mini-trials permit the parties to present their case, or 
an agreed upon portion of it, to principals who have authority 
to settle the dispute (e.g., vice-president of a company and a 
senior EPA official) and, in some cases as agreed by the parties, 
to a neutral third-party advisor. Limited discovery may precede 
the case presentation. The presentation itself may be summary 
or an abbreviated hearing with testimony and cross-examination 
as the parties agree. Following the presentation, the principals 
reinstitute negotiations, possibly with the aid of the neutral 
as mediator. The principals are the decisionmakers while the 
third-party neutral, who usually has specialized subject matter 
expertise in trial procedures and evidence, acts as an advisor 
on potential rulings on issues if the dispute were to proceed to 
trial. This ADR mechanism is useful in narrowing factual issues 
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or mixed questions of law and fact, and in giving the principals 
a realistic view of the strengths and weaknesses of their cases. 

III. CHARACTERISTICS OF ENFORCEMENT CASES SUITABLE FOR ADR 

This section suggests characteristics of cases which may be 
most suitable for use of ADR. These characteristics are neces
sarily broad, as ADR may theoretically be used in any type of 
dispute. Enforcement personnel can use these characteristics to 
make a preliminary assessment of whether ADR should be considered 
for use in a particular case, including a discrete portion or 
issue in a case. 

ADR procedures may be introduced into a case at any point 
in its development or while pending in court. However, it is 
preferable that ADR be considered as early as possible in the 
progress of the case to avoid the polarizing effect which frequently 
results from long and intense negotiations or the filing of a 
lawsuit. ADR should, therefore, be considered prior to referral 
of a case to DOJ. Indeed, the threat of a referral may be used 
as an incentive to convince the other parties to utilize an 
appropriate ADR technique. · 

Notwithstanding the preference for consideration and use 
of ADR at an early stage in the progress of a case, there are 
occasions when ADR should be considered after a case has been 
referred and filed in court. This is particularly true when the 
parties have reached an apparent impasse in negotiations, or the 
court does not appear to be willing to expeditiously move the 
case to conclusion through establishing discovery deadlines, 
conducting motions hearings or scheduling trial dates. In such 
cases, introduction of a mediator into the case, or submission 
of some contested facts to an arbitrator may help to break the 
impasse. Cases which have been filed and pending in court for a 
number of years without significant movement toward resolution 
should be scrutinized for prospective use of ADR. 

In addition to those circumstances, the complexity of legal 
and technical issues in environmental cases have resulted in a 
recent trend of courts to appoint special masters with increasing 
frequency. Those masters greatly increase the cost of the litigation 
and, while they may speed the progress of the case, the parties 
have little direct control over the selection or authority of 
the masters. The government should give careful consideration 
to anticipating a court's desire to refer complex issues to a 
master by proposing that the parties themselves select a mediator 
to assist in negotiations or an arbitrator to determine some 
factual issues. 
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The following characteristics of cases which may be candidates 
for use of some form 0£ ADR are not intended to be exhaustive. 
Agency personnel must rely upon their own judgment and experience 
to evaluate their cases for potential applications of ADR. In all 
instances where the other parties demonstrate their willingness to 
use ADR, EPA should consider its use. Sample characteristics of 
cases for ADR2: 

A. Impasse or Potential for Impasse 

When the resolution of a case is prevented through impasse, 
EPA is prevented from carrying out its mission to protect and 
enhance the environment, and is required to continue to commit 
resources to the case which could otherwise be utilized to address 
other problems. It is highly desirable to anticipate and avoid, 
if possible, the occurrence of an impasse. 

Impasse, or the possibility for impasse, is commonly created 
by the following conditions, among others: 

(1) Personality conflicts or poor communication among 
negotiators; 

(2) Multiple parties with conflicting interests; 

(3) Difficult technical issues which may benefit from 
independent analysis; 

(4) Apparent unwillingness of a court to rule on matters 
which would advance the case toward resolution; or 

(5) High visibility concerns making it difficult for the 
parties to settle such as cases involving particularly sensitive 
environmental concerns such as national parks or wild and scenic 
rivers, issues of national significance, or significant adverse 
employment implications. 

In such cases, the involvement of a neutral to structure, 
stimulate and focus negotiations and, if necessary, to serve as an 
intermediary between personally conflicting negotiators should be 
considered as early as possible. 

B. Resource Considerations 

All enforcement cases are important in that all have, or 
should have, some deterrent effect upon the violator and other 
members of the regulated community who hear of the case. It is, 
therefore, important that EPA's cases be supported with the 

2 ADR is not considered appropriate in cases where the Agency is 
contemplating criminal action. 
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level of resources necessary to achieve the desired result. 
Nevertheless, because of the size of EPA's enforcement effort, 
it is recognized that resource efficiencies must be achieved 
whenever possible to enable EPA to address as many violations as 
possible. 

There are many cases in which utilizing some form of ADR 
would achieve resource efficiencies for EPA. Generally, those 
cases contain the following characteristics: 

(1) Those brought in a program area with which EPA has had 
considerable experience, and in which the procedures, case law 
and remedies are relatively well-settled and routine; or 

(2) Those having a large number of parties or issues where 
ADR can be a valuable case management tool. 

c. Remedies Affecting Parties not Subject to an Enforcement Action 

Sometimes, the resolution of an underlying environmental problem 
would benefit from the involvement of persons, organizations or 
entities not a party to an impending enforcement action. This is 
becoming more common as EPA and the Congress place greater emphasis 
on public participation in major decisions affecting remedies in 
enforcement actions. Such cases might include those in which: 

(l} A state or local governmental unit have expressed an 
interest, but are not a party; · 

(2) A citizens group has expressed, or is likely to express 
an interest; or 

(3) The remedy is likely to affect not only the violator, 
but the community in which the violator is located as well (e.g., 
those cases in which the contamination is wide-spread, leading 
to a portion of the remedy being conducted off-site). 

In such cases, EPA should consider the use of a neutral very 
early in the enforcement process in order to establish communication 
with those interested persons who are not parties to the action, 
but whose understanding and acceptance of the remedy will be 
important to an expeditious resolution of the case. 

IV. PROCEDURES FOR APPROVAL OF CASES FOR ADR 

This section describes procedures for the nomination of 
cases for ADR. These procedures are designed to eliminate confusion 
regarding the selection of cases for ADR by: (1) integrating the 
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selection of cases for ADR into the existing enforcement case 
selection process: and (2) creating decision points and contacts 
in the regions, headquarters, and DOJ to determine whether to 
use ADR in particular actions. 

A. Decisionmakers 

To facilitate decisions whether to use ADR in a particular 
action, decision points in headquarters, the regions and DOJ 
must be established. At headquarters, the decisionmaker will 
be the appropriate Associate Enforcement Counsel (AEC). The AEC 
should consult on this decision with his/her corresponding head
quarters compliance division director. At DOJ, the decisionmaker 
will be the Chief, Environmental Enforcement Section. In the 
regions, the decisionmakers will be the Regional Counsel in con
sultation with the appropriate regional program division director. 
If the two Regional authorities disagree on whether to use ADR 
in a particular case, then the-Regional Administrator (RA) or 
the Deputy Regional Administrator (DRA), will decide the matter. 
This decisionmaking process guarantees consultation with and 
concurrence of all relevant interests. 

B. Case Selection Procedures 

Anyone in the regions, headquarters, or DOJ who is partici
pating in the development or management of an enforcement action, 
or any defendant or PRP not yet named as a defendant, may suggest 
a case or selected issues in a case for ADR.3 Any suggestion, 
however, must be communicated to and discussed with the appropriate 
regional office for its consent. The respective roles of the AECs 
and DOJ are discussed below. After a decision by the Region or 
litigation team to use ADR in a particular case, the nomination 
should be forwarded to headquarters and, if it is a referred 
case, to DOJ. The nominations must be in writing, and must 
enumerate why the case is appropriate for ADR. (See Section III 
of this document which describes the characteristics for selection 
of cases for ADR.) Attachments A and Bare sample case nomination 
communications. Attachment A pertains to nonbinding ADR, and 
Attachment B pertains to binding ADR. 

Upon a determination by the Government to use ADR, Government 
enforcement personnel assigned to the case (case team) must 
approach the PRP(s) or other defendant(s) with the suggestion. 
The case team should indicate to the PRP(s) or defendant(s) the 
factors which have led to the Agency's recommendation to use 

3 Nomination papers should always be deemed attorney work product 
so that they are discovery free. 
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ADR, and the potential benefits to all parties from its use. 
The PRP(s) or other ~efendant(s) should understand, nevertheless, 
that the Government is prepared to proceed with vigorous litigation 
in the case if the use of a third-party neutral fails to resolve 
the matter. Further, for cases which are referrable, the defendant(s) 
should be advised that EPA will not hesitate to refer the matter 
to DOJ for prosecution. 

1. Nonbinding ADR 

For mediation, mini-trials, nonbinding arbitration, and 
other ADR mechanisms involving use of a third-party neutral as a 
nonbinding decisionmaker, regions should notify the appropriate 
AEC and, if the case is referred, DOJ of: (1) its intent to use 
ADR in a particular case, and (2) the opportunity to consult 
with the Region on its decision. Such notification should be in 
writing and by telephone call. The AEC will consult with the 
appropriate headquarters program division director. The Region 
may presume that the AEC and DOJ agree with the selection of the 
case for ADR unless the AEC or DOJ object within fifteen (15) 
calendar days of receipt of the nomination of the case. If 
either the AEC or DOJ object, however, the Region should not 
proceed to use ADR in the case until consensus is reached. 

2. Binding ADR 

For binding arbitration and fact-finding, and other ADR 
mechanisms involving the use of third-party neutrals as binding 
decisionmakers, the appropriate AEC must concur in the nomination 
of the case by the Region. In addition, DOJ must also concur in 
the use of binding ADR in referred cases. Finally, in non-CERCLA 
cases which may involve compromise of claims in excess of $20,000 
or where the neutral's decision will be embodied in a court order, 
DOJ must also concur. Without the concurrence of headquarters 
and DOJ under these circumstances, the Region may not proceed 
with ADR. OECM and DOJ should attempt to concur in the nomina
tion within fifteen (15) days of receipt of the nomination. 

Under the Superfund Amendments and Reauthorization Act (SARA), 
Pub. L. No. 99-499, §122(h)(2)(1986), EPA may enter into binding 
arbitration for cost recovery claims under Section 107 of CERCLA, 
provided the claims are not in excess of $500,000, exclusive of 
interest. Until regulations are promulgated under this section, 
EPA is precluded from entering into binding arbitration in cost 
recovery actions. Accordingly, Attachment c is not yet appropriate 
for use in cases brought under this section. It is, however, avail
able for use in nonbinding arbitration. 

V. SELECTION OF A THIRD-PARTY NEUTRAL 

A. Procedures for Selection 

Both the Government and all defendants must agree on the need 
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for a neutral in order _to proceed with ADR. In some situations 
(e.g., in a Superfund case), however, the parties may proceed with 
ADR with consensus of only some of the parties depending on the 
issue and the parties. Once agreed, the method for selecting 
the neutral and the actual selection in both Superfund and other 
cases will be determined by all parties involved with the excep
tion of cases governed by §107 of CERCLA. To help narrow the 
search for a third-party neutral, it is useful, although not 
required, for the parties to agree preliminarily on one or more 
ADR mechanisms. OECM is available to help at this point in the 
process, including the procurement of in-house or outside persons 
to aid the parties in selecting an appropriate ADR mechanism. 

In Section VIII below, we have indicated some of the situations 
where each ADR mechanism may be most appropriate. Of course, the 
parties are free to employ whichever technique they deem appropriate 
for the case. Because the ADR mechanisms are flexible, they are 
adaptable to meet the needs and desires of the parties. 

The parties can select a third-party neutral in many ways. 
Each party may offer names of proposed neutrals until all parties 
agree on one person or organization. Alternatively, each party 
may propose a list of candidates, and allow the other parties to 
strike unacceptable names from the list until agreement is 
reached. For additional methods, see Attachments C, D, and E. 
Regardless of how the parties decide to proceed, the Government 
may obtain names of qualified neutrals from the Chief, Legal 
Enforcement Policy Branch (LEPB) (FTS 475-8777, LE-130A, E-Mail 
box EPA 2261), by written or telephone request. With the help 
of the Administrative Conference of the U.S. and the Federal 
Mediation and Conciliation Service, OECM is working to establish 
a national list of candidates from which the case team may select 
neutrals. In selecting neutrals, however, the case team is not 
limited to such a list. 

It is important to apply the qualifications enumerated below 
in section V.B. in evaluating the appropriateness of a proposed 
third-party neutral for each case. Only the case team can decide 
whether a particular neutral is acceptable in its case. The 
qualifications described below provide guidance in this area. 

At any point in the process of selecting an ADR mechanism or 
third-party neutral, the case team may consult with the Chi~f, 
LEPB, for guidance. 

B. Qualifications for Third-Party Neutrals 

The following qualifications are to be applied in the 
selection of all third-party neutrals who may be considered for 
service in ADR procedures to which EPA is a party. While a 
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third-party neutral should meet as many of the qualifications as 
possible, it may be difficult to identify candidates who possess 
all the qualifications for selection of a third-party neutral. 
Failure to meet one or more of these qualifications should not 
necessarily preclude a neutral who all the parties agree would 
be satisfactory to serve in a particular case. The qualifications 
are, therefore, intended only as guidance rather than as pre
requisites to the use of ADR. Further, one should apply a greater 
degree of flexibility regarding the qualifications of neutrals 
involved in nonbinding activities such as mediation, and a stricter 
adherence to the qualifications for neutrals making binding 
decisions such as arbitrators. 

1. Qualifications for Individuals 

a. Demonstrated Experience. The candidate should 
have experience as a third-party neutral in arbitration, mediation 
or other relevant forms of ADR. However, other actual and active 
participation in negotiations, :judicial or administrative hearings 
or other forms of dispute resolution, service as an administrative 
law judge, judicial officer or judge, or formal training as a 
neutral may be considered. The candidate should have experience 
in negotiating, resolving or otherwise managing cases of similar 
complexity to the dispute in question, e.g., cases involving 
multiple issues, multiple parties, and mixed technical and legal 
issues where applicable. 

b. Independence. The candidate must disclose any 
interest or relationship which may give rise to bias or the 
appearance of bias toward or against any party. These interests 
or relationships include: 

(a) past, present or prospective positions with or financial 
interests in any of the parties: 

(b) any existing or past financial, business, professional, 
family or social relationships with any of the parties 
to the dispute or their attorneys; 

(c) previous or current involvement in the specific dispute; 

(d) past or prospective employment, including employment as 
a neutral in previous disputes, by any of the parties; 

(e) past or present receipt of a significant portion of the 
neutral's general operating funds or grants from one or 
more of the parties to the dispute. 

The existence of such an interest or relationship does not 
necessarily preclude the candidate from serving as a neutral, 
particularly if the candidate has demonstrated sufficient . 
independence by reputation and performance. The neutrals with 



-11-

the most experience are most likely to have past or current 
relationships with some parties to the dispute, including the 
Government. Nevertheless, the candidate must disclose all 
interests, and the parties should then determine whether the 
interests create actual or apparent bias. 

c. Subject Matter Expertise. The candidate should 
have sufficient general knowledge of the subject matter of the 
dispute to understand and follow the issues, assist the parties 
in recognizing and establishing priorities and the order of 
consideration of those issues, ensure that all possible avenues 
and alternatives to settlement are explored, and otherwise serve 
in the most effective manner as a third-party neutral. Depending 
on the case, it may also be helpful if the candidate has specific 
expertise in the issues under consideration. 

d. Single Role. The candidate should not be serving 
in any other capacity in the enforcement process for that particular 
case that would create actual or apparent bias. The case team 
should consider any prior involvement in the dispute which may 
prevent the candidate from acting with objectivity. For example, 
involvement in developing a settlement proposal, particularly 
when the proposal is developed on behalf of certain parties, may 
preclude the prospective neutral from being objective during 
binding arbitration or other ADR activities between EPA and the 
parties concerning that particular proposal. 

Of course, rejection of a candidate for a particular ADR 
activity, such as arbitration, does not necessarily preclude 
any role for the candidate in that case. The candidate may 
continue to serve in other capacities by, for example, relaying 
information among parties and presenting offers on behalf of 
particular parties. 

2. Qualifications for Corporations and Other Organiza
tions .4 Corporations or other entities or organizations which 
propose to act as third-party neutrals, through their officers, 
employees or other agents, in disputes involving EPA, must: 

(a) like unaffiliated individuals, make the disclosures 
listed above; and 

(b) submit to the parties a list of all persons who, on 
behalf of the corporation, entity or organization, will 
or may be significantly involved in the ADR procedure. 
These representatives should also make the disclosures 
listed above. 

4 For further guidance regarding Clean Sites Inc., see guidance 
from the Assistant Administrator, Office of Solid Waste and 
Emergency Response and Assistant Administrator, Office of 
Enforcement and Compliance Monitoring on the "Role of Clean Sites 
Inc. at Superfund Sites," dated April 24, 1987. 
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In selecting a thi~d-party neutral to resolve or aid in the 
resolution of a dispute to which EPA is a party, Agency personnel 
should remain at all times aware that the Agency must not only 
uphold its obligation to protect public health, welfare and the 
environment, but also develop and maintain public confidence 
that the Agency is performing its mission. Care should be taken 
in the application of these qualifications to avoid the selection 
of third-party neutrals whose involvement in the resolution of 
the case might undermine the integrity of that resolution and 
the enforcement efforts of the Agency. 

VII. OTHER ISSUES: 

A. Memorialization of Agreements 

Just as it would in cases where ADR has not been used, the 
case team should memorialize agreements reached through ADR in 
orders and settlement documents and obtain DOJ and headquarters 
approval (as appropriate) of the terms of any agreement reached 
through ADR. 

B. Fees For Third-Party Neutrals 

The Government's share of ADR costs will be paid by Head
quarters. Contact LEPB to initiate payment mechanisms. Because 
such mechanisms require lead time, contact with LEPB should be 
made as early as possible after approval of a case for ADR. 

It is EPA policy that PRPs and defendants bear a share of 
these costs equal to EPA except in unusual circumstances. This 
policy ensures that these parties "buy in" to the process. It 
is important that the exact financial terms with these parties 
be settled and set forth in writing before the initiation of ADR 
in the case. 

c. Confidentiality 

Unless otherwise discoverable, records and communications 
arising from ADR shall be confidential and cannot be used in 
litigation or disclosed to the opposing party without permission. 
This policy does not include issues where the Agency is required 
to make decisions on the basis of an administrative record such 
as the selection of a remedy in CERCLA cases. Public policy 
interests in fostering settlement compel the confidentiality of 
ADR negotiations and documents. These interests are reflected 
in a number of measures which seek to guarantee confidentiality 
and are recognized by a growing body of legal authority. 

Most indicative of the support for non-litigious settlement 
of disputes is Rule 408 of the Federal Rules of Evidence which 
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renders offers of compromise or settlement or statements made 
during discussions inadmissable in subsequent litigation between 
the parties to prove liability. Noting the underlying policy 
behind the rule, courts have construed the rule to preclude 
admission of evidence regarding the defendant's settlement of 
similar cases.5 

Exemption protection under the Freedom of Information Act 
(FOIA), 15 u.s.c. §552, could also accommodate the interest in 
confidentiality. While some courts have failed to recognize the 
''settlement ne~otiations privilege,"6 other courts have recognized 
the privilege. 

In addition to these legal authorities and policy arguments, 
confidentiality can be ensured by professional ethical codes. 
Recognizing that promoting candor on the parties' part and 
impartiality on the neutral's part is critical to the success of 
ADR, confidentiality provisions are incorporated into codes of 
conduct as well as written ADR.agreements (See Attachment D). 
The attachment provides liquidated damages where a neutral reveals 
confidential information except under court order. 

Furthermore, confidentiality can be effected by court order, 
if ADR is court supervised. Finally, as many states have done 

5 

6 

See Scaramuzzo v. Glenmore Distilleries Co., 501 F.Supp. 727 
~o. Ill. 1980), and to bar discovery, see Branch v. Phillips 
Petroleum Co., 638 F.2d 873 (5th Cir. 198IT. Courts have 
also construed labor laws to favor mediation or arbitration 
and have therefore prevented third-party neutrals from being 
compelled to testify. See, ~· N.L.R.B. v. Joseph Macaluso, 
Inc., 618 F.2d 51 (9th Cir. 1980) (upholding N.L.R.B.'s 
revocation of subpoena issued to mediator to avoid breach of 
impartiality). 

See, ~· Center for Auto Safety v. Department of Justice, 576 
F.Supp. 739, 749 (o.o.c. 1983). 

7 See Bottaro v. Hatton Associates, 96 F.R.D. 158-60 (E.D.N.Y 1982) 
(noting "strong public policy of favoring settlements" and public 
interest in "insulating the bargaining table from unnecessary 
intrusions"). In interpreting Exemption 5 of the FOIA, the Supreme 
Court asserted that the "contention that [a requester could] obtain 
through the FOIA material that is normally privileged would create 
an anomaly in that the FOIA could be used to supplement civil 
discovery .... we do not think that Congress could have intended 
that the weighty policies underlying discovery privileges could 
be so easily circumvented." United States v. Weber Aircraft, 
104 s.ct. 1488, 1494 {1984). 
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statutorily, EPA is considering the promulgation of regulations 
which further ensure the confidentiality of ADR proceedings. 

D. Relationship of ADR to Timely and Appropriate and 
Significant Noncompliance Requirements 

The decision to use ADR would have no particular impact under 
the "timely and appropriate" (T&A) criteria in a case where there 
is already an administrative order or a civil referral since the 
"timely and appropriate" criteria would have been met by the 
initiation of the formal enforcement action. In the case of a 
civil referral, the 60-day period by which DOJ is to review and 
file an action may be extended if ADR is used during this time. 

The decision to use ADR to resolve a violation prior to the 
initiation of a formal enforcement action, however, would be 
affected by applicable "timely and appropriate" criteria (e.g., 
if the violation fell under a program's Significant Noncompliance 
(SNC) definition, the specific timeframes in which compliance 
must be achieved or a formal enforcement action taken would 
apply). The use of ADR would not exempt applicable "T&A" 
requirements and the ADR process would normally have to proceed 
to resolve the case or "escalate" the enforcement response. 
However, since, "T&A" is not an immutable deadline, that ADR 
is being used for a particular violation would be of central 
significance to any program management review of that case (e.g., 
the Deputy Administrator's discussion of "timely and appropriate" 
enforcement during a regional review would identify the cases in 
which ADR is being used.) 

VIII. PROCEDURES FOR MANAGEMENT OF ADR CASES 

This section elaborates on the various ADR techniques: How 
they work, some problems that may be encountered in their use, 
and their relationship to negotiation and litigation. For each 
ADR technique, we have provided, as an attachment to this guidance, 
an example of procedures reflecting its use. These attachments 
are for illustrative purposes only, and do not represent required 
procedures. The specific provisions of the attachments should 
be adapted to the circumstances of the case or eliminated if not 
applicable. 

A. Arbitration 

1. Scope and Nature 

As stated in Section II, above, arbitration involves the 
selection by the parties of a neutral decisionmaker to hear 
selected issues and render an opinion. Depending on the parties' 
agreement, the arbitrator's decision may or may not be binding. 
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For the present~ EPA appears to be restricted by law to use 
binding arbitration onLy for small CERCLA cost recovery cases. 
We are conducting further research regarding its use to decide 
factual issues. Included as Attachment C are draft generic 
arbitration procedures for formal arbitration. To conduct less 
formal proceedings, the parties may modify the procedures. 

2. Use 

Arbitration is most appropriate in resolving routine cases 
that do not merit the resources required to generate and process 
a civil judicial referral. It may aid in resolving technical 
disputes that are usually submitted to the courts or administrative 
law judges (ALJs), which disputes require subject-matter expertise 
which federal district court judges and ALJs may lack.a 

B. Mediation 

1. Scope and Nature 

Mediation, an informal process, is entered into voluntarily 
by the parties to a dispute and in no way binds them beyond their 
own agreement. More than the other ADR processes, mediation is 
best viewed as an extension of the direct negotiation process 
begun by the parties. As in direct negotiation, the parties 
continue to control the substance of discussions and any agree
ment reached. In mediation, however, the mediator directs and 
structures the course of discussions. 

The mediation format varies with the individual style of the 
mediator and the needs of the parties. Initially, the mediator is 
likely to call a joint meeting with the parties to work out ground 
rules such as how and when meetings will be scheduled. Included 
as Attachment D are generic mediation protocols for use and 
adaptation in all EPA mediations. Most of the items covered in 
the attachment would be useful as ground rules for most EPA 
enforcement negotiations. Ordinarily, mediators will hold a 
series of meetings with the parties in joint session, as well as 
with each party. In joint meetings, the mediator facilitates 
discussion. In separate caucuses, the mediator may ask questions 
or pose hypothetical terms to a party in order to clarify its 
position and identify possible areas for exchange and agreement 
with the opposing party. Some mediators will be more aggressive 
than others in this role; they may even suggest possible settlement 
alternatives to resolve deadlocks between the parties. In general, 
however, the mediator serves as a facilitator of discussions and 
abstains from taking positions on substantive points. 

8 Arbitration is specifically authorized under Section 107 of CERCLA 
for cost recovery claims not in excess of $500,000, exclusive of 
interest. 
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There are no external time limits on mediation other than 
those imposed by the parties or by external pressures from the 
courts, the community or public interest groups. In all cases, 
the Government should insist on a time limit for the mediation 
to ensure that the defendants do not use mediation as a stalling 
device. The Government should also insist on establishing points 
in the process to evaluate progress of the mediation. As the 
parties approach settlement terms through mediation, final authority 
for decisionmaking remains the same as during direct negotiations, 
i.e., requirements for approval or concurrence from senior managers 
are applicable. 

2. Use of Mediation 

Mediation is appropriate for disputes in which the parties 
have reached or anticipate a negotiation impasse based on, among 
other things, personality conflicts, poor communication, multiple 
parties, or inflexible negotiating postures. Additionally, 
mediation is useful in those cases where all necessary parties are 
not before the court (e.g., a state which can help with the funding 
for a municipality's violation). Mediation is the most flexible 
ADR mechanism, and should be the most widely used in Agency disputes. 

3. Withdrawal from Mediation 

As a voluntary and unstructured process, mediation proceeds 
entirely at the will of the parties and, therefore, may be concluded 
by the parties prior to settlement. A determination to withdraw 
from mediation should be considered only when compelling factors 
militate against proceeding. If the mediation has extended 
beyond a reasonable time period (or the period agreed upon by 
the parties) without significant progress toward agreement, it 
may be best to withdraw and proceed with direct negotiations or 
litigation. Withdrawing from mediation might also be considered 
in the unlikely event that prospects for settlement appear more 
remote than at the outset of the mediation. Finally, inappropriate 
conduct by the mediator would warrant concluding the mediation 
effort or changing mediators. 

4. Relation to Litigation 

In the ordinary case, prior to referral or the filing of an 
administrative complaint, the time limits for mediation could be 
the same as those for negotiation. In contrast to normal 
negotiations, however, the parties may agree that during the 
time period specified for mediation, litigation activities 
such as serving interrogatories, taking depositions, or filing 
motions may be suspended. In filed civil judicial cases, where 
the court imposes deadlines, it will be necessary to apprise the 
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court of the parties' activities and to build ADR into the court's 
timetable. For agreements relating ADR activities to ongoing 
litigation, see paragraph 17 of Attachment E. 

c. Mini-Trial 

1. Scope and Nature 

Like other ADR techniques, the mini-trial is also voluntary 
and nonbinding on the parties. In the mini-trial, authority for 
resolution of one or more issues rests with senior managers who, 
representing each party in the dispute, act as decisionmakers. 
In some cases a neutral referee is appointed to supervise the 
proceedings and assist the decisionmakers in resolving an issue 
by providing the parties with a more realistic view of their 
case. In addition, the neutral's presence can enhance public 
acceptability of a resolution by effectively balancing the 
interests of the Government and the defendant. 

The scope and format of the mini-trial are determined solely 
by the parties to the dispute and are outlined in an initiating 
agreement. Because the agreement will govern the proceedings, 
the parties should carefully consider and define issues in advance· 
of the mini-trial. Points that could be covered include the 
option of and role for a neutral, issues to be considered, and 
procedural matters such as order and schedule of proceedings and 
time limits. Attachment E is a sample mini-trial agreement. 

The mini-trial proceeds before a panel of decisionmakers 
representing the parties and, in some cases, a neutral referee. 
Preferably, the decisionmakers will not have participated directly 
in the case prior to the mini-trial. The defendant's represen
tative should be a principal or executive of the entity with 
decisionmaking authority. EPA's representative should be a 
senior Agency official comparable in authority to the defendant's 
representative. In some cases, each side may want to use a 
panel consisting of several decisionmakers as its representatives. 
The neutral referee is selected by both parties and should have 
expertise in the issues under consideration. 

At the mini-trial, counsel for each side presents his or her 
strongest and most persuasive case to the decisionmakers in an 
informal, trial-like proceeding. In light of this structure, 
strict rules of evidence do not apply, and the format for the 
presentation is unrestricted. Each decisionmaker is then afforded 
the unique opportunity to proceed, as agreed, with open and 
direct questioning of the other side. This information exchange 
allows the decisionmakers to adjust their perspectives and posi
tions in light of a preview of the case. Following this phase 
of the mini-trial, the decisionmakers meet, with or without 
counsel or the neutral referee, to resolve the issue(s) or case 
presented, through negotiation. 
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2. Role of the Neutral 

The neutral referee may serve in more than one capacity 
in this process, and should be selected with a clearly defined 
concept of his or her role. The most common role is to act as 
an advisor to the decisionmakers during the information exchange. 
The neutral may of fer opinions on points made or on adjudication 
of the case in litigation, and offer assistance to the decision
rnakers in seeing the relative merits of their positions. The 
neutral's second role can be to mediate the negotiation between 
the decisionmakers should they reach an impasse or seek assistance 
in forming an agreement. Unless otherwise agreed by the parties, 
no evidence used in the mini-trial is admissible in litigation. 

3. Use 

As with mediation, prior to referral or the filing of an 
administrative complaint, the time limits for a mini-trial would 
be the same as those for negotiation. The parties usually agree, 
however, that during the time period specified for a mini-trial, 
litigation activities such as serving interrogatories, taking 
depositions, or filing motions may be suspended except as otherwise 
agreed. In general, mini-trials are appropriate in cases involving 
only a small number of parties, and are most useful in four kinds 
of disputes: 

1. Where the parties have reached or anticipate reaching 
a negotiation impasse due to one party's overestimation, in the 
view of the other party, of the strength of its position; 

2. Where significant policy issues exist which would 
benefit from a face-to-face presentation to decisionmakers {without 
use of a neutral); 

3. Where the issues are technical, and the decisionmakers 
and neutral referee have subject-matter expertise; or 

4. Where the imprimatur of a neutral's expertise would 
aid in the resolution of the case. 

D. Fact-finding 

1. Scope and Nature 

Binding or nonbinding fact-finding may be adopted voluntarily 
by parties to a dispute, or imposed by a court. It is most 
appropriate for issues involving technical or factual disputes. 
The primary purpose of this process is to reduce or eliminate 
conflict over facts at issue in a case. The fact-finder's role 
is to act as an independent investigator, within the scope of the 
authority delegated by the parties. The findings may be used in 
reaching settlement, as "facts" by a judge or ALJ in litigation, 
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or as binding determinations. Like other ADR processes involving 
a neutral, a resolution based on a fact-finder's report will have 
greater credibility with the public. 

The neutral's role in fact-finding is clearly defined by an 
initial agreement of the parties on the issue(s) to be referred 
to the fact-finder and the use to be made of the findings or 
recommendations, e.g., whether they will be binding or advisory. 
Once this agreement is framed, the role of the parties in the 
process is limited and the fact-finder proceeds independently. 
The fact-finder may hold joint or separate meetings or both with 
the parties in which the parties offer documents, statements, or 
testimony in support of their positions. The fact-finder is also 
free to pursue other sources of information relevant to the 
issue(s). The initial agreement of the parties should include a 
deadline for receipt of the fact-finder's report. Attachment F 
is a sample fact-finding agreement. 

The fact-finder issues a formal report of findings, and 
recommendations, if appropriate, to the parties, ALJ or the 
court. If the report is advisory, the findings and recommenda
tions are used to influence the parties' positions and give 
impetus to further settlement negotiations. If the report is 
binding, the parties adopt the findings and recommendations as 
provisions of the settlement agreement. In case of litigation, 
the findings will be adopted by the judge or ALJ as "facts" in 
the case. 

2. Relation to Litigation 

Decisions regarding pursuit of litigation when fact-finding 
is instituted are contingent upon the circumstances of the case 
and the issues to be referred to the fact-finder. If fact-find
ing is undertaken in connection with an ongoing settlement 
negotiation, in most cases it is recommended that the parties 
suspend negotiations on the issues requiring fact-finding until 
the fact-finder's report is received. If fact-finding is part 
of the litigation process, a decision must be made whether to 
proceed with litigation of the rest of the case or to suspend 
litigation while awaiting the fact-finder's report. 



ATTACHMENT A 

MEMORANDUM 

SUBJECT: Nomination of U.S. v. XYZ Co. for Non-binding 
Alternative for Dispute Resolution 

FROM: Deputy Regional Administrator 

TO: Associate Enforcement Counsel 
for Hazardous Waste Enforcement 

Chief, Environmental:Enforcement Section 
Department of Justice 

This memorandum is to nominate U.S. v. XYZ Co. for alterna
tive dispute resolution (ADR). The case is a CERCLA enforcement 
action involving multiple PRPs as well as a number of complex 
technical and legal issues. The RI/FS and the record of decision 
have both been completed. We anticipate that the PRPs are inte
rested in settling this matter and, we believe, a trained mediator 
will greatly aid negotiations. The members of the litigation 
team concur in this judgment. 

We understand that if you object within 15 days of the receipt 
of this letter, we will not proceed with ADR in this case without 
your approval. We do believe, however, that ADR is appropriate 
in this action. We look forward to working with your offices in 
this matter. 



ATTACHMENT B 

MEMORANDUM 

SUBJECT: Nomination of United States v. ABC Co. for Binding 
Alternative Dispute Resolution 

FROM: Deputy Regional Administrator 

TO: Associate Enforcement Counsel for Water Enforcement 

Chief, Environmental Enforcement Section 
Department of Justice 

This memorandum requests concurrence in the use of a binding 
fact-finding procedure in United States v. ABC Co. The case 
involves the following facts: 

ABC Co. owns and operates a specialty chemical production 
and formulation facility. Wastewater streams come from a variety 
of production areas which change with product demand. Because 
of these diverse processes, the company's permit to discharge 
wastewater must be based on the best professional judgment of 
the permit writer as to the level of pollution control achievable. 

The company was issued an NPDES permit in 1986. The permit 
authorizes four (4) outfalls and contains limits for both conven
tional and toxic organic pollutants. The effluent limitations of 
the permit incorporate the Best Available Technology requirements 
of the Clean Water Act (CWA). 

EPA filed a civil lawsuit against the company for violating 
effluent limits of the 1986 permit. As part of the settlement of 
the action, the company was required to submit a compliance plan 
which would provide for modification of its existing equipment, 
including institution of efficient operation and maintenance 
procedures to obtain compliance with the new permit. The settle
ment agreement provides for Agency concurrence in the company's 
compliance plan. 

The company submitted a compliance plan, designed by in-house 
engineers, which proposed to slightly upgrade their existing 
activated sludge treatment system. The company has claimed that 
this upgraded system provides for treatment adequate to meet the 
permit limits. EPA has refused to concur in the plan because EPA 
experts believe that additional treatment modifications to enhance 
pollutant removals are required to meet permit limits on a con
tinuous basis. This enhancement, EPA believes, is possible with 
moderate additional capital expenditures. 
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A fact-finding panel, consisting of experts in utility, 
sanitation and chemical engineering, is needed to assess the 
adequacy of the treatment system improvements in the compliance 
plan in satisfying permit requirements. Resolution of this 
issue by binding, neutral fact-finding will obviate the 
expenditure of resources needed to litigate the issue. 

We request your concurrence in the nomination of this case 
for fact-finding within fifteen (15) days. We look forward to 
hearing from you. 



ATTACHMENT C 

ARBITRATION PROCEDURES* 

SUBPART A - GENERAL 

1. Purpose 

This document establishes and governs procedures for the 
arbitration of EPA disputes arising under [insert applicable 
statutory citations]. 

2. Scope and Applicability 

The procedures enunciated in this document may be used to 
arbitrate claims or disputes of the EPA regarding [insert 
applicable statutory citations and limitations on scope, if 
any.] 

SUBPART B - JURISDICTION OF ARBITRATOR, REFERRAL OF CLAIMS, 
AND ARBITRATOR SELECTION 

1. Jurisdiction of Arbitrator 

(a) In accordance with the procedures set forth in this 
document, the Arbitrator is authorized to arbitrate 
[insert applicable categories of claims or disputes.] 

(b) The Arbitrator is authorized to resolve disputes 
and award claims within the scope of the issues 
presented in the joint request for arbitration. 

2. Referral of Disputes 

* 

(a) EPA [insert reference to mechanism by which EPA has 
entered into dispute, !;..:.!J.·1 after EPA has issued 
demand letters or an administrative order], and one 
or more parties to the case may submit a joint request 
for arbitration of [EPA's claim, or one or more issues 
in dispute among the parties] [a group 
authorized to arbitrate such matters, e.g., the National 
Arbitration Association (NAA)] if [restate any general 
limitations on scope]. The joint request shall include: 
A statement of the matter in dispute; a statement of 
the issues to be submitted for resolution; a statement 
that the signatories consent to arbitration of the 
dispute in accordance with the procedures establ!shed 
by this document; and the appropriate filing fee. 

(b) Within thirty days after submission of the joint request 
for arbitration, each signatory to the joint request shall 
individually submit to the National Arbitration Association 

Regulations applicable to section 112 of SARA are currently 
being prepared. 
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two copies of a written statement which shall include: 

(1) An assertion of the parties' positions in the 
matter in dispute; 

(2) The amount of money in dispute, if appropriate; 

(3) The remedy sought; 

(4) Any documentation which the party deems necessary 
to support its position; 

[(5) A statement of the legal standard applicable to 
the claim and any other applicable principles of 
law relating to the claim;] 

(6) The identity of any known parties who are not 
signatories to the joint request for arbitration; 
and 

(7) A recommendation for the locale for the arbitral 
hearing. 

A copy of the statement shall be sent to all parties. 

3. Selection of Arbitrator 

(a) The NAA has established and maintains a National Panel of 
Environmental Arbitrators. 

(b) After the filing of the joint request for arbitration, the 
NAA shall submit simultaneously to all parties to the 
dispute an identical list of ten [five] names of persons 
chosen from the National Panel of Environmental Arbitrators. 
Each party to the dispute shall have seven days from the 
date of receipt to strike any names objected to, number 
the remaining names to indicate order of preference, and 
return the list to the NAA. If a party does not return 
the list within the time specified, all persons named 
shall be deemed acceptable. From among the persons 
who have been approved on all lists, and if possible, in 
accordance with the designated order of mutual preference, 
the NAA shall invite an Arbitrator to serve. If the 
parties fail to agree upon any of the persons named, or 
if acceptable Arbitrators are unable to serve, or if for 
any other reason the appointment cannot be made from the 
submitted lists, the NAA shall make the appointment from 
among other members of the Panel without the submission 
of any additional lists. Once the NAA makes the appointment, 
it shall immediately notify the parties of the identity 
of the Arbitrator and the date of the appointment. 
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(c) The dispute shaLl be heard and determined by one 
Arbitrator, unless the NAA decides that three Arbitrators 
should be approved based on the complexity of the issues 
or the number of parties. 

(d) The NAA shall notify the parties of the appointment of the 
Arbitrator and send a copy of these rules to each party. 
A signed acceptance of the case by the Arbitrator shall 
be filed with the NAA prior to the opening of the hearing. 
After the Arbitrator is appointed, all communications 
from the parties shall be directed to the Arbitrator. 

(e) If any Arbitrator should resign, die, withdraw, or be 
disqualified, unable or refuse to perform the duties of the 
office, the NAA may declare the office vacant. Vacancies 
shall be filled in accordance with the applicable provisions 
of this Section, and unless the parties agree otherwise, 
the matter shall be reheard. 

4. Disclosure 

(a) A person appointed as an Arbitrator under the above section. 
shall, within five days of receipt of his or her notice of 
appointment disclose to the NAA any circumstances likely 
to affect impartiality, including [those factors listed in 
section V.B. of the accompanying guidance] 

(b) Upon receipt of such information from an appointed 
Arbitrator or other source, the NAA shall on the same day 
communicate such information to the parties and, if it 
deems it appropriate, to the Arbitrator and others. 

{c) The parties may request within seven days of receipt of 
such information from the NAA that an Arbitrator be 
disqualified. 

(d) The NAA shall make a determination. on any request for 
disqualification of an Arbitrator within seven days after 
the NAA receives any such request. This determination 
shall be within the sole discretion of the NAA, and its 
decision shall be final. 

5. Intervention and Withdrawal 

(a) Subject to the approval of the parties and the Arbitrator, 
any person [insert applicable limitations, if any, ~· 
any person with a substantial interest in the subject of 
the referred dispute] may move to intervene in the arbitral 
proceeding. Intervening parties shall be bound by rules 
that the Arbitrator may establish. 
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(b) Any party may far good cause shown move to withdraw from 
the arbitral proceeding. The Arbitrator may approve such 
withdrawal, with or without prejudice to the moving party, 
and may assess administrative fees or expenses against 
the withdrawing party as the Arbitrator deems appropriate. 

SUBPART C - HEARINGS BEFORE THE ARBITRATOR 

1. Filing of Pleadings 

(a) Any party may file an answering statement with the NAA no 
later than seven days from the date of receipt of an 
opposing party's written statement. A copy of any 
answering st.atement shall be served upon all parties. 

(b) Any party may file an amended written statement with 
the NAA prior to the appointment of the Arbitrator. A 
copy of the amended written statement shall be served 
upon all parties. After the Arbitrator is appointed, 
however, no amended written statement may be submitted 
except with the Arbitrator's consent. 

[(c) Any party may file an answering statement to the amended 
written statement with the NAA no later than seven days 
from the date of receipt of an opposing party's amended 
written statement. A copy of any answering statement 
shall be served upon all parties.] 

2. Pre-hearing Conference 

At the request of one or more of the parties or at the 
discretion of the Arbitrator, a pre-hearing conference with the 
Arbitrator and the parties and their counsel will be scheduled in 
appropriate cases to arrange for an exchange of information, 
including witness statements, documents, and the stipulation 
of uncontested facts to expedite the arbitration proceedings. 
The Arbitrator may encourage further settlement discussions 
during the pre-hearing conference to expedite the arbitration 
proceedings. Any pre-hearing conference must be held within 
sixty days of the appointment of the Arbitrator. 

3. Arbitral Hearing 

(a) The Arbitrator shall select the locale for the arbitral 
hearing, giving due consideration to any recommendations 
by the parties. 

(b) The Arbitrator shall fix the time and place for the 
hearing. 

(c) The hearing shall commence within thirty days of the 
pre-hearing conference, if such conference is held, or 
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within sixty [thirty] days of the appointment of the 
Arbitrator, if no pre-hearing conference is held. The 
Arbitrator shall notify each party by mail of the 
hearing at least thirty days in advance, unless the parties 
by mutual agreement waive such notice or modify the terms 
thereof. 

(d) Any party may be represented by counsel. A party who 
intends to be represented shall notify the other parties 
and the Arbitrator of the name and address of counsel at 
least three days prior to the date set for the hearing at 
which counsel is to appear. When an arbitration is 
initiated by counsel, or where an attorney replies for 
the other parties, such notice is deemed to have been 
given. 

(e) The Arbitrator shall make the necessary arrangements for 
making a record of the arbitral hearing. 

(f) The Arbitrator shall make the necessary arrangements for 
the services of an interpreter upon the request of one or 
more of the parties, and the requesting parties shall 
assume the cost of such service. 

(g) The Arbitrator may halt the proceedings upon the request of 
any party or upon the Arbitrator's own initiative. 

(h) The Arbitrator shall administer oaths to all witnesses 
before they testify at the arbitral hearing. 

(i) (1) A hearing shall be opened by the recording of the 
place, time, and date of the hearing, the presence 
of the Arbitrator and parties, and counse~ if any, 
and by the receipt by the Arbitrator of the written 
statements, amended written statements, if any, and 
answering statements, if any. The Arbitrator may, at 
the beginning of the hearing, ask for oral statements 
clarifying the issues involved. 

(2) The EPA shall then present its case, information and 
witnesses, if any, who shall answer questions posed 
by both parties. The Arbitrator has discretion to 
vary this procedure but shall afford full and equal 
opportunity to all parties for the presentation 
of any material or relevant information. 

(3) Exhibits, when offered by any party, may be received 
by the Arbitrator. The names and addresses of all 
witnesses, and exhibits in the order received, shall 
be part of the record. 
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(j) The arbitration may proceed in the absence of any party 
which, after notification, fails to be present or fails 
to obtain a stay of proceedings. If a party, after 
notification, fails to be present, fails to obtain a 
stay, or fails to present information, the party will be 
in default and will have waived the right to be present 
at the arbitration. A decision shall not be made solely 
on the default of a party. The Arbitrator shall require 
the parties who are present to submit such information as 
the Arbitrator may require for the making of a decision. 

(k) Information and Evidence 

(1) The parties may offer information as they desire, 
subject to reasonable limitations as the Arbitrator deems 
appropriate, and shall produce additional information as 
the Arbitrator may deem necessary to an understanding and 
determination of the dispute. The Arbitrator shall be 
the judge of the relevancy and materiality of the information 
offered, and conformity to legal rules of evidence shall 
not be necessary. 

(2) All information shall be introduced in the presence 
of the Arbitrator and all parties, except where any of 
the parties has waived the right to be present pursuant 
to paragraph (j) of this section. All information 
pertinent to the issues presented to the Arbitrator for 
decision, whether in oral or written form, shall be made 
a part of the record. 

(1) The Arbitrator may receive and consider the evidence 
of witnesses by affidavit, interrogatory or deposition, 
but shall give the information only such weight as the 
Arbitrator deems appropriate after consideration of any 
objections made to its admission. 

(m) After the presentation of all information, the Arbitrator 
shall specifically inquire of all parties whether they 
have any further information to offer or witnesses to be 
heard. Upon receiving negative replies, the Arbitrator 
shall geclare the hearing closed and minutes thereof 
shall be recorded. 

(n) The parties may provide, by written agreement, for the 
waiver of the oral hearing. 

(o) All documents not submitted to the Arbitrator at the 
hearing, but arranged for at the hearing or by subsequent 
agreement of the parties, shall be filed with the Arbitrator. 
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All parties shail be given an opportunity to examine 
documents. 

4. Arbitral Decision 

(a) The Arbitrator shall render a decision within thirty [five] 
days after the hearing is declared closed except if: 

(1) All parties agree in writing to an extension; or 

(2) The Arbitrator determines that an extension of the 
time limit is necessary. 

(b) The decision of the Arbitrator shall be signed and in 
writing. It shall contain a brief statement of the basis 
and rationale for the Arbitrator's determination. At the 
close of the hearing, the Arbitrator may issue an oral 
opinion which shall be incorporated into a subsequent written 
opinion. -

(c) The Arbitrator may grant any remedy or relief within the 
scope of the issues presented in the joint request for 
arbitration. 

(d) The Arbitrator shall assess arbitration fees and expenses 
in favor of any party, and, in the event any administra
tive fees or expenses are due the NAA, in favor of the 
NAA. 

(e) If the dispute has been heard by three Arbitrators, all 
decisions and awards must be made by at least a majority, 
unless the parties agree in writing otherwise: 

(f) If the parties settle their dispute during the course of 
the arbitration, the Arbitrator, upon the parties' request, 
may set forth the terms of the agreed settlement. 

(g) The Arbitrator shall mail to or serve the decision on 
the parties. 

(h) The Arbitrator shall, upon written request of any party, 
furnish certified facsimiles of any papers in the Arbitrator's 
possession that may be required in judicial proceedings 
relating to the arbitration. 

SUBPART D - APPEALS, FEES AND OTHER PROVISIONS 

1. Appeals Procedures 

(a) Any party may appeal the award or decision within thirty 
days of notification of the decision. Any such appeal 
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shall be made to the [insert "Federal district court for 
the district in which the arbitral hearing took place" or 
"Chief Judicial Officer, U.S. Environmental Protection 
Agency"]. 

(b) The award or decision of the Arbitrator shall be binding 
and conclusive, and shall not be overturned unless achieved 
through fraud, misrepresentation, abuse of discretion, 
other misconduct by any of the parties, or mutual mistake 
of fact. [Insert "No court shall" or "The Chief Judicial 
Officer shall not"] have jurisdiction to review the award 
or decision unless there is a verified complaint with 
supporting affidavits attesting to specific instances 
of such fraud, misrepresentation, abuse of discretion, 
other misconduct, or mutual mistake of fact. 

(c) Judgment upon the arbitration award may be entered in 
any Federal district court having jurisdiction. The award 
may be enforced in any Federal district court having 
jurisdiction. 

(d) Except as provided in paragraph (c), no award or decision 
shall be admissible as evidence of any issue of fact or 
law in any proceeding brought under any other provision 
of [insert applicable statutory acronyms] or any other 
provision of law, nor shall any prearbitral settlement be 
admissible as evidence in any such proceeding. Arbitration 
decisions shall have no precedential value for future 
arbitration, administratiave or judicial proceedings. 

2. Administrative Fees, Expenses, and Arbitrator's Fee 

(a) The NAA shall prescribe an Administrative Fee Schedule 
and a Refund Schedule. The schedules in effect at the 
time of filing or the time of refund shall be applicable. 
The filing fee shall be advanced by the parties to the 
NAA as part of the joint request for arbitration, subject 
to apportionment of the total administrative fees by the 
Arbitrator in the award. If a matter is withdrawn or 
settled, a refund shall be made in accordance with the 
Refund Schedule. 

(b) Expenses of witnesses shall be borne by the party presenting 
such witnesses. The expense of the stenographic record 
and all transcripts thereof shall be prorated equally 
among all parties ordering copies, unless otherwise 
agreed by the parties, or unless the Arbitrator assesses 
such expenses or any part thereof against any specified 
party in the award. 
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{c) The per diem fee for the Arbitrator shall be agreed upon 
by the parties and the NAA prior to the commencement of 
any activities by the Arbitrator. Arrangements for 
compensation of the Arbitrator shall be made by the NAA. 

(d) The NAA may require an advance deposit from the parties 
to defray the Arbitrator's Fee and the Administrative 
Fee, but shall render an accounting to the parties and 
return any balance of such deposit in accordance with 
the Arbitrator's award. 

3. Miscellaneous Provisions 

(a) Any party who proceeds with the arbitration after know
ledge that any provision or requirement of this Part 
has not been complied with, and who fails to object 
either orally or in writing, shall be deemed to 
have waived the right to object. An objection, whether 
oral or written, must be made at the earliest possible 
opportunity. 

(b) Before the selection of the Arbitrator, all oral or 
written communications from the parties for the Arbitra
tor's consideration shall be directed to the NAA for 
eventual transmittal to the Arbitrator. 

(c) Neither a party nor any other interested person shall 
engage in ex parte communication with the Arbitrator. 

(d) All papers connected with the arbitration shall be served 
on an opposing party either by personal service or United 
States mail, First Class, addressed to the party's attorney, 
or if the party is not represented by an attorney or the 
attorney cannot be located, to the last known address of 
the party. 
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MEDIATION PROTOCOLS 

I. PARTICIPANTS 

A. Interests Represented. Any interest that would be 
substantially affected by EPA's action in 
[specify case] may be represented. Parties may 
group together into caucuses to represent allied 
interests. 

B. Additional Parties. After negotiations have begun, addi
tional parties may join the negotiations only with the 
concurrence of all parties already represented. 

C. Representatives. A representative of each party or 
alternate must attend each full negotiating session. 
The designated representative may be accompanied by such 
other individuals as the representative believes is 
appropriate to represent his/her interest, but only the 
designated representative will have the privilege of 
sitting at the negotiating table and of speaking 
during the negotiations~ except that any repre
sentative may call upon a technical or legal adviser 
to elaborate on a relevant point. 

II. DECISIONMAKING 

A. Agendas. Meeting agendas will be developed by consensus. 
Agendas will be provided before every negotiating 
session. 

B. Caucus. A caucus can be declared by any participant at 
any time. The participant calling the caucus will inform 
the others of the expected length of the caucus. 

III. SAFEGUARDS FOR THE PARTIES 

A. Good Faith. All participants must act in good faith in 
all aspects of these negotiations. Specific offers, 
positions, or statements made during the negotiations 
may not be used by other parties for any other purpose 
or as a basis for pending or future litigation. Personal 
attacks and prejudiced statements are unacceptable. 

B. Right to Withdraw. Parties may withdraw from the 
negotiations at any time without prejudice. Withdrawing 
parties remain bound by protocol provisions on public 
comment and confidentiality. 
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c. Minutes. Sessions shall not be recorded verbatim. 
Formal minutes of the proceedings shall not be kept. 

D. Confidentiality and the Use of Information 

(1) (All parties agree not to withhold relevant information. 
If a party believes it cannot or should not release 
such information, it will provide the substance of 
the information in some form (such as by aggregating 
data, by deleting non-relevant confidential informa
tion, by providing summaries, or by furnishing it 
to a neutral consultant to use or abstract} or a 
general description of it and the reason for not 
providing it directly.] 

(2) (Parties will provide information called for by this 
paragraph as much in advance of the meetings as 
possible.] 

(3) The entire process is confidential. The parties and 
the mediator will not disclose information regarding 
the process, including settlement terms, to third 
parties, unless the participants otherwise agree. The 
process shall be treated as compromise negotiation 
for purposes of the Federal Rules of Evidence and 
state rules of evidence. The mediator will be 
disqualified as a witness, consultant or expert in 
any pending or future action relating to the subject 
matter of the mediation, including those between 
persons not parties to the mediation. Failure to 
meet the confidentiality or press requirements of 
these protocols is a basis for exclusion from the 
negotiations. 

(4) The mediator agrees that if he/she discloses informa
tion regarding the process, including settlement terms, 
to third parties without the participants' agreement, 
except as ordered by a court with appropriate juris
diction, he/she agrees to the following as liquidated 
damages to the parties: 

(a) Removal from the case; 

(b) Removal from any EPA list of approved neutrals; 
and 

(c) Payment of an amount equal to [at a 
minimum, the amount of the mediator's fee]. 
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IV. SCHEDULE 

A. Time and location. Negotiating sessions will initially 
be held [insert how often]. The first 
negotiating session is scheduled for 
Unless otherwise agreed upon, a deadline of 
months for the negotiations will be established. 
The location of the meetings will be decided by the 
participants. 

B. Discontinue if unfroductive. The participants may dis
continue negotiations at any time if they do not appear 
productive. 

v. Press 

A. [Joint Statements. A joint press statement shall be 
agreed to by the participants at the conclusion 
of each session. A joint concluding statement shall 
be agreed to by the participants and issued by the 
mediator at the conclusion of the process. Participants 
and the mediator shall respond to press inquires within 
the spirit of the press statement agreed to at the 
conclusion of each session.] 

B. [Meetings with the Press. Participants and the 
mediator will strictly observe the protocols regarding 
confidentiality in all contacts with the press and 
in other public forums. The mediator shall be 
available to discuss with the press any questions on 
the process and progress of the negotiations. No 
party will hold discussions with the press concerning 
specific offers, positions, or statements made during 
the negotiations by any other party.] 

VI. MEDIATOR 

A neutral mediator will work with all the parties to 
ensure that the process runs smoothly. 

VII. APPROVAL OF PROPOSALS 

A. Partial Approval. It is recognized that unqualified 
acceptance of individual provisions is not possible 
out of context of a full and final agreement. However, 
tentative agreement of individual provisions or portions 
thereof will be signed by initialing of the agreed 
upon items by the representatives of all interests 
represented. This shall not preclude the parties from 
considering or revising the agreed upon items by mutual 
consent. 
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- . 

B. Final A~proval. Upon final agreement, all representatives 
shall sign and date the appropriate document. It is 
explicitly recognized that the representatives of the 
U.S. EPA do not have the final authority to agree to any 
terms in this case. Final approval must be obtained 
from [insert names of proper officials]. 

VIII. EFFECTIVE DATE 

These protocols shall be effective upon the signature of the 
representatives. 

For the U.S. Environmental Protection Agency 

Signature Date 

For [Name of violator] 

Signature Date 



Attachment E 

AGREEMEN.T TO INSTITUTE MINI-TRIAL PROCEEDINGS 

The United States Environmental Protection Agency (EPA) 
and XYZ Corporation, complainant and respondent, respectively, 
in the matter of XYZ Corp., Docket No. , agree to 
the alternative dispute resolution procedure set forth in 
this document for the purpose of fostering the potential 
settlement of this case. This agreement, and all of the 
actions that are taken pursuant to this agreement, are 
confidential. They are considered to be part of the settlement 
process and subject to the same privileges that apply to 
settlement negotiations. 

l. The parties agree to hold a mini-trial to inform 
their management representatives of the theories, strengths, 
and weaknesses of the parties' respective positions. At the 
mini-trial, each side will have the opportunity and responsibility 
to present its "best case" on all of the issues involved in 
this proceeding. 

2. Management Representatives of both parties, including 
an EPA official and an XYZ official at the Division Vice 
President level or higher, will attend the mini-trial. The 
representatives have authority to settle the dispute. 

3. A mutually selected "Neutral Advisor" will attend the 
mini-trial. The, Neutral Advisor will be chosen in the 
following manner. By , [insert date] the parties 
shall exchange a list of f 1ve potential Neutral Advisors 
selected from the list of candidates offered by 
[insert neutral organization]. The potential candidates 
shall be numbered in order of preference. The candidate who 
appears on both lists and who has the lowest total score 
shall be selected as the Neutral Advisor. If no candidate 
appears on both lists, the parties shall negotiate and shall 
select and agree upon a Neutral Advisor by 
[insert date]. 

4. The fees and expenses of the Neutral Advisor will be 
borne equally by both parties. [However, if the Neutral 
Advisor provides an opinion as to how the case should be 
resolved, and a party does not follow the recommended 
disposition of the Neutral Advisor, that party shall bear the 
Advisor's entire fees and expenses.] 

5. Neither party, nor anyone on behalf of either party, 
shall unilaterally approach, contact or communicate with the 
Advisor. The parties and their attorneys represent and 
warrant that they will make a diligent effort to ascertain 
all prior contact between themselves and the Neutral Advisor, 
and that all such contacts will be disclosed to counsel for 
the opposing party. 
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6. Within 10 days after the appointment of the Neutral 
Advisor, mutually agreed upon basic source material will be 
jointly sent to the Neutral Advisor to assist him or her in 
familiarizing himself or herself with the basic issues of the 
case. This material will consist of neutral matter including 
this agreement, the complaint and answer, the statute, any 
relevant Agency guidance, a statement of interpretation and 
enforcement policy, the applicable civil penalty policy, and 
any correspondence between the parties prior to the filing 
of the complaint. 

7. All discovery will be completed in the 
[insert number] working days following the execution of this 
agreement. Neither party shall propound more than 25 inter
rogatories or requests for admissions, including subparts; 
nor shall either party take more than five depositions ~nd 
no deposition shall last more than three hours. Discovery 
taken during the period prior to the mini-trial shall be 
admissible for all purposes in this litigation, including 
any subsequent hearing before [a federal judge or administrative 
law judge] in the event this mini-trial does not result in a 
resolution of this dispute. It is agreed that the pursuit 
of discovery during the period prior to the mini-trial shall 
not restrict either party's ability to take additional discovery 
at a later date. In particular, it is understood and agreed 
that partial depositions may be necessary to prepare for the 
mini-trial. If this matter is not resolved informally as a 
result of this procedure, more complete depositions of the 
same individuals may be necessary. In that event, the partial 
depositions taken during this interim period shall in no way 
foreclose additional depositions of the same individual regarding 
the same or additional subject matter for a later hearing. 

8. By [insert date] the parties shall 
exchange all exhibits they plan to use at the mini-trial, 
and send copies at the same time to the Neutral Advisor. On 
the same date the parties also shall exchange and submit to 
the Neutral Advisor and to the designated trial attorney for 
the opposing side: (a) introductory statements no longer than 
25 double-spaced pages (not including exhibits), (b) the 
names of witnesses planned for the mini-trial, and (c) all 
documentary evidence proposed for utilization at the mini-tial. 

9. Two weeks before the mini-trial, if he or she so 
desires and if the parties agree, the Neutral Advisor may 
confer jointly with counsel for both parties to resolve any 
outstanding procedural questions. 
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10. The m;i..ni-trial proceeding shall be held on 
and shall take day(s). The morning proceedings shall begin 
at a.m. and shall -continue until a.m. The afternoon's 
proceedings shall begin at p.m. and continue until p.m. 
A sample two day schedule follows: 

Day 1 

8:30 a.m. - 12:00 Noon EPA's position and case presentation 

12:00 Noon - 1:00 p.m. Lunch* 

1:00 p.m. - 2: 30 p.m. XYZ's cross-examination 

2:30 p.m. - 4:00 p.m. EPA's re-examination 

4:00 p.m. - 5:00 p.m. Open question and answer period 

Day 2 

8:30 a.m - 12:00 Noon XYZ's position and case presentation 

12:00 Noon - 1:00 p.m. Lunch* 

1: 00 p.m. - ' 2: 30 p.m. EPA's cross-examination 

2:30 p.m. - 3:00 p.m. XYZ's re-examination 

3:00 p.m. - 4:30 p.m. Open question and answer period 

4:30 p.m. - 4:45 p.m. EPA's closing argument 

4:45 p.m. - 5:00 p.m. XYZ's closing argument 

*Flexible time period for lunch of a stated duration. 
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11. The presentations at the mini-trial will be informal. 
Formal rules of evideno-e will not apply, and witnesses may 
provide testimony in the narrative. The management repre
sentatives may question a witness at the conclusion of the 
witness' testimony for a period not exceeding ten minutes 
per witness. In addition, at the conclusion of each day's 
presentation, the management repesentatives may ask any 
further questions that they deem appropriate, subject to the 
time limitations specified in paragraph 10. Cross-examination 
will occur at the conclusion of each party's direct case 
presentation. 

12. At the mini-trial proceeding, the trial attorneys 
will have complete discretion to structure their presentations 
as desired. Forms of presentation include, but are not 
limited to, expert witnesses, lay witnesses, audio visual 
aids, demonstrative evidence, and oral argument. The parties 
agree that there will be no objection by either party to 
the form or content of the other party's presentation. 

13. In addition to asking clarifying questions, the Neutral 
Advisor may act as a moderator. However, the Neutral Advisor 
will not preside like a judge or arbitrator, nor have the 
power to limit, modify or enlarge the scope or substance of 
the parties' presentations. The presentations will not be 
recorded, but either party may take notes of the proceedings. 

14. In addition to counsel, each management representative 
may have advisors in attendance at the mini-trial, provided 
that all parties and the Neutral Advisor shall have been 
notified of the identity of such advisors at least ten days 
before commencement of the mini-trial. 

15. At the conclusion of the mini-trial, the management 
representatives shall meet, by themselves, and shall attempt 
to agree on a resolution of the dispute. By agreement, other 
members of their teams may be invited to participate in the 
meetings. 

16. At the request of any management representative, 
the Neutral Advisor will render an oral opinion as to the 
likely outcome at trial of each issue raised during the mini
trial. Following that opinion, the management representatives 
will again attempt to resolve the dispute. If all management_ 
representatives agree to request a written opinion on such 
matters, the Neutral Advisor shall render a written opinion 
within 14 days. Following issuance of any such written 
opinion, the management representatives will again attempt 
to resolve the dispute. 

17. If the parties agree, the [adminstrative law judge or 
federal district court judge] may be informed in a confidential 
communication that an alternative dispute resolution procedure 
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is being employed, but neither party shall inform the 
[administrative law judge or federal district court judge] 
at any time as to any aspect of the mini-trial or of the 
Advisor. Furthermore, the parties may file a joint motion to 
suspend proceedings in the [appropriate court] in 
this case. The motion shall advise the court that the suspension 
is for the purpose of conducting a mini-trial. The court will 
be advised as to the time schedule established for completing 
the mini-trial proceedings. Written and oral statements 
made by one party in the course of the mini-trial proceedings 
cannot be utilized by the other party and shall be inadmissible 
at the hearing of this matter before the [administrative law 
judge or federal district court judge] for any purpose, 
including impeachment. However, documentary evidence that 
is otherwise admissible shall not be rendered inadmissible 
as a result of its use at the mini-trial. 

18. Any violation of these rules by either party will 
seriously prejudice the opposing party and be prima facie 
grounds for a motion for a new.hearing: and to the extent 
that the violation results in the communication of information 
to the [administrative law judge or federal district court judge] 
contrary to the terms of this agreement, it shall be prima 
facie grounds for recusal of the [administrative law judge or 
federal district court judge]. Moreover, notwithstanding the 
provisions of Paragraph 4 above, any violation of these rules 
by either party will entitle the opposing party to full 
compensation for its share of the Neutral Advisor's fees and 
expenses, irrespective of the outcome of any administrative 
or court proceeding. 

19. The Neutral Advisor will be disqualified as a hearing 
witness, consultant, or expert for either party, and his or her 
advisory response will be inadmissible for all purposes in 
this or any other dispute involving the parties. The Neutral 
Advisor will treat the subject matter of the presentations 
as confidential and will refrain from disclosing any trade 
secret information disclosed by the parties. After the 
Advisor renders his or her opinion to the parties, he or she 
shall return all materials provided by the parties (including 
any copies) and destroy all notes concerning this matter. 
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Dated: 

By: 
Attorney for United States 
Environmental Protection 
Agency 

Affirmation of Neutral Advisor: 

Dated: 

By: 
Attorney for XYZ 
Corporation 

I agree to the foregoing provisions of this Alternative 

Dispute Resolution Agreement. 

Dated: 

Signed: 
Neutral Advisor 



ATTACHMENT F 

UNITED STATES 
ENVIRONMENTAL PROTECTION AGENCY 

In the Matter of 

xyz Corporation, 

Respondent 

) 
) 
) 
) 
) 

Docket No. 

AGREEMENT TO INSTITUTE FACT-FINDING PROCEDURES 

A. General Provisions 

l. Purpose 

2. Definitions 

B. Guidelines for Conduct of Neutral Fact-finding 

1. Scope and Applicability 

2. Jurisdiction of Neutral Fact-finder 

3. Selection of Neutral Fact-finder 

4. Information Regarding Dispute 

S. Determination of Neutral Fact-finder 

6. Confidentiality 

7. Appeals Procedures 

8. Administrative Fees, Expenses, and Neutral Fact-finder's Fee 

9. Miscellaneous Provisions 
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A. GENERAL PROVISIONS 

1. Purpose 

This agreement contains the procedures to be followed 
for disputes which arise over [state issue(s)]. 

2. Definitions 

Terms not defined in this section have the meaning given by 
[state applicable statute(s) and section(s)]. 

All time deadlines in these alternative dispute resolution (ADR) 
procedures are specified in calendar days. Except when 
otherwise specified: 

(a) "Act" means [state applicable statute(s) and citation in 
U.S. Code]. 

(b) "NAO" means any neutral administrative organization 
selected by the parties:to administer the requirements of 
the ADR procedures. 

(c) "Neutral Fact-finder" means any person selected in accordance· 
with and governed by the provisions of these ADR procedures. 

(d) "Party" means EPA and the XYZ Corporation. 

B. GUIDELINES FOR CONDUCT OF NEUTRAL FACT-FINDING 

1. Scope and Applicability 

The ADR procedures established by this document are 
for disputes arising over [state issue(s)]. 

2. Jurisdiction of Neutral Fact-finder 

In accordance with the ADR procedures set forth in this 
document, the Neutral Fact-finder is authorized to issue 
determinations of fact regarding disputes over [state 

issue(s)], and any other issues 
authorized by the parties. 

3. Selection of Neutral Fact-finder 

The Neutral Fact-finder will be chosen by the parties in 
the following manner. 

(a) The parties shall agree upon a neutral adminis
trative organization (NAO) to provide services to the 
parties as specified in these ADR procedures. 
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The parti"es shall jointly request the NAO to provide 
them with a list of three to five (3-5) potential Neutral 
Fact-finders. Either party may make recommendations 
to the NAO of qualified individuals. Within ten (10) 
days after the receipt of the list of potential Neutral 
Fact-finders, the parties shall numerically rank the 
listed individuals in order of preference and simultane
ously exchange such rankings. The individuals with 
the three (3) lowest combined total scores shall be 
selected as finalists. Within ten (10) days after such 
selection, the parties shall arrange to meet with and 
interview the finalists. Within ten (10) days after 
such meetings, the parties shall rank the finalists in 
order of preference and exchange rankings. The individual 
with the lowest combined total score shall be selected 
as the Neutral Fact-finder. 

(b) The NAO shall give notice of the appointment of the 
Neutral Fact-finder to each of the parties. A signed 
acceptance by the Neutral Fact-finder shall be filed 
with the NAO prior to the initiation of fact-finding 
proceedings. 

(c) If the Neutral Fact-finder should resign, die, withdraw, 
or be disqualified, unable, or refuse to perform the 
duties of the office, the NAO may, on proof satisfactory 
to it, declare the office vacant. Vacancies shall be 
filled in accordance with the applicable provisions 
of this section, and the dispute shall be reinitiated, 
unless the parties agree otherwise. 

4. Information Regarding Dispute 

(a) Within ten (10) days after the selection of the Neutral 
Fact-finder, basic source material shall be jointly 
submitted to the Neutral Fact-finder by the parties. 
Such basic source material shall consist of: 

(b) 

1) an agreed upon statement of the precise nature of 
the dispute, 

2) the position of each party and the rationale for it, 

3) all information and documents which support each -
party's position, and 

4) 

Thereafter, 
Fact-finder 
in dispute. 
Fact-finder 

[describe additional material]. 

for a period of days, the Neutral 
shall conduct an investigation of the issues 

As part of such investigation, the Neutral 
may interview witnesses, request additional 
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documents, reque~t additional information by written 
questions, and generally use all means at his or her 
disposal to gather the facts relevant to the disputes as 
he or she determines. The Neutral Fact-finder shall be 
the sole determiner of the relevancy of information. 
Conformity to formal rules of evidence shall not be 
necessary. 

5. Determination of Neutral Factfinder 

(a) The Neutral Fact-finder shall render a determination 
within days of the time limitation specified 
in Section B. 4{b) above, unless: 

(1) Both parties agree in writing to an extension; 
[or 

(2) The Neutral Fact-finder determines that an 
extension of the time limit is necessary.] 

(b) The determination of the Neutral Fact-finder shall be 
signed and in writing. It shall contain a full statement 
of the basis and rationale for the Neutral Fact-finder's 
determination. 

(c) If the parties settle their dispute prior to the deter
mination of the Neutral Fact-finder, the Neutral Fact-finder 
shall cease all further activities in regard to the 
dispute upon receipt of joint notice of such settlement 
from the parties. 

(d) The parties shall accept as legal delivery of the deter
mination the placing of a true copy of the decision in 
the mail by the Neutral Fact-finder, addressed to the 
parties' last known addresses or their attorneys, or by 
personal service. 

(e) After the Neutral Fact-finder forwards his or her deter
mination to the parties, he or she shall return all 
dispute-specific information provided by the parties 
(including any copies) and destroy notes concerning 
this -matter. 

6. Confidentiality 

(a) The determination of the Neutral Fact-finder, and all 
of the actions taken pursuant to these ADR procedures, 
shall be confidential and shall be entitled to the 
same privileges that apply generally to settlement 
negotiations. 
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(b) The Neutral Fact-finder shall treat the subject matter 
of all submitted information as confidential, and 
shall refrain from disclosing any trade secret or 
confidential business information disclosed as such 
by the parties. [If XYZ has previously formally claimed 
information as confidential business information (CBI), 
XYZ shall specifically exclude the information from 
such CBI classification for the limited purpose of 
review by the Neutral Fact-finder.] 

(c) No determination of the Neutral Fact-finder shall be 
admissible as evidence of any issue of fact or law in any 
proceeding brought under any provision of [state statute] 
or any other provision of law. 

7. Appeals Procedures 

(a) Any party may appeal the determination of the Neutral 
Fact-finder within thirty days of notification of 
such determination. Any such appeal shall be made to 
the [Chief Judicial Officer, u.s. Environmental Protec
tion Agency, or district court judge]. 

{b) The determination of the Neutral Fact-finder shall be 
binding and conclusive, and shall not be overturned 
unless achieved through fraud, misrepresentation, 
other misconduct by the Neutral Fact-finder or by any 
of the parties, or mutual mistake of fact. The [admin
istrative law judge or federal district court judge] 
shall not have jurisdiction to review the determination 
unless there is a verified complaint with supporting 
affidavits filed by one of the parties attesting to 
specific instances of such fraud, misrepresentation, 
other misconduct, or mutual mistake of fact. 

8. Administrative Fees, Expenses, and Neutral Fact-finder's Fee 

(a) The fees and expenses of the Neutral Fact-finder, and 
of the NAO, shall be borne equally by the parties. 
The parties may employ additional neutral organizations 
to administer these ADR procedures as mutually deemed 
necessary, with the fees and expenses of such organizations 
borne equally by the parties. 

(b) The NAO shall prescribe an Administrative Fee Schedule 
and a Refund Schedule. The schedules in effect at the time 
of the joint request for fact-finding shall be applicable. 
The filing fee, if required, shall be advanced by the 
parties to the NAO as part of the joint request for 
fact-finding. If a matter is settled, a refund shall 
be made in accordance with the Refund Schedule. 
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(c) Expenses-of providing information to the Neutral Fact-finder 
shall be borne by the party producing such information. 

(d) The per diem fee for the Neutral Fact-finder shall be 
agreed upon by the parties and the NAO prior to the 
commencement of any activities by the Neutral Fact-finder. 
Arrangements for compensation of the Neutral Fact-finder 
shall be made by the NAO. 

9. Miscellaneous Provisions 

(a) Before the selection of the Neutral Fact-finder, all oral 
or written communications from the parties for the Neutral 
Fact-finder's consideration shall be directed to the NAO 
for eventual transmittal to the Neutral Fact-finder. 

(b) All papers connected with the fact-finding shall be served 
on the opposing party either by personal service or United 
States mail, First Class. 

(c) The Neutral Fact-finder shall be disqualified from acting 
on behalf of either party, and his or her determination 
pursuant to these ADR procedures shall be inadmissible 
for all purposes, in any other dispute involving the 
parties. 

(d) Any notification or communication between the parties, 
or with and by the Neutral Fact-finder shall be confidential 
and entitled to the same privileges that apply generally 
to settlement negotiations. 
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SUBJECT:· Process for Conducting Pre-Referral Settlement 
N~ti.A.J:ions on Civil Judicial Enforcement cases 
~~ 

FROM: /.,.Thomas L. Adams, Jr. 
Assistant Administrator for Enforcement 

and ~ompliance Monitoring 

TO: Regional Administrators 
Deputy Re9ionai Administrators 
Regional counsels 
Associate Enforcement counsels 
HQ compliance Off ice Directors 

This memorandum transmits to you an agreement between EPA 
and the Department of Justice on an authoritative process for 
conducting pre-referral eettlementnegotiations of non-superfund 
civil judicial enforcement cases. A separate process, reflecting 
the same basic concepts but recognizing the unique features of 
superfund, is being developed jointly by OECM, OWPE and the 
Department of Justice. 

This agreement addressess one of the iudicial enforcement 
streamlining initiatives identified by EPA s newly-formed 
Enforcement Management council at recent meetings in Easton, 
MO. The major objective of this initiative is to promote 
efficient and expeditious resolution of civil enforcement cases 
on appropriate terms. The mechanism developed for doing this 
is the attached set of protocols, which establish a process for 
providing a legional office with pre-authorization to negotiate 
settlement with a potential defendant on behalf of the United 
States before resorting to the full-scale referral/litigation 
process. Typically, a Region will have the option of deciding 
whether to invoke this procedure for a given case or to proceed 
immediately to the referral process. 
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\~ j UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
~, .~~ WASHINGTON. O.C 20460 
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Honorable Roger J. Marzulla 
Acting Assistant Attorney General 
Land and Natural Resources Division 
u.s. Department of Justice 
Washington, D.c. 20530 

Dear Roger: 

Cl'JoCt QI 

fWOll·~Er•t"' &1110 
COIW-.-.-k M()lool()Mo .. ;. 

This letter requests your concurrence in the enclosed 
wProcess for Conducting Pre-Referral Settlement Negotiations" 
which EPA and the Department of Justice will employ as part of 
our joint efforts to streamline the United States' civil judicial 
envi.ronmental enforcement program. 

This initiative is intended to build on successes we have 
seen in pilot projects using pre-referral settlement negotiations. 
More specifically, the primary intent of establishing in a 
formal manner these joint procedures is: 

l. ·· to expedite the resolution of civil enforcement cases 
on satisfactory terms which support the public interest, and 

2. to allow the United States to accomplish this objective 
in a resource-efficient manner. 

To these ~~as, the procedures established here identify 
appropriate milestones and timetables for conducting pre-referral 
settlement negotiations which are reasonable management targets 
in straightforward environmental enforcement eases.~/ The more 
routine the case (i.e., no complicated factual issues or unusual 
terms of settlement), the more likely the government will be 
able to apply this framework for expeditious, eff ieient case 
resolution. 

•/ This process does not apply to superfund cases. Pre-re!erral 
negotiations procedures, taking into account specific statutory 
requirements, will be developed separately. EPA and the 
Department have agreed to evaluate the potential for ada?ting 
these procedures to the Superfund context. 
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Please note that Regional Counsels will receive workload 
credit for a ease which a Region has opened for negotiation 
with a mini-lit report under these protocols, even if EP~ has 
not formally referred the case with a full-scale lit report to 
DOJ for filing. Regional Counsels, however, are responsible 
for having their docket clerks make appropriate case entries on 
EPA's Enforcement DOCKET system in the "Cases Opened" category. 
These cases would move to the "Cases In~tiated" category once 
the Region forwards to OOJ a full lit report or settlement 
document for filing. 

Naturally, as an Agency we will have to pay close attention 
to implementation of this process to ensure that it is successful 
in achieving settlements on appropriate terms more expeditiously. 
Thanks in advance for your cooperation as we move forward to 
implement these p~ocedures. 

Attachment 

c·c: Jim Barnes, EPA HQ 
Roger Marzulla, OOJ 
oavid Buente, OOJ 
Jerry Bryan, EPA HQ 
Tom Gallagh~r, !PA-NEIC 
Sally Mansbach, EPA ~O 
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The guidance identifies the areas which a Region mus~ 
a:dress in a mini-lit report to initiate the pre-referral 
ne;otiation process. All participating off ices will neec to 
worK together to strike an appropriate balance in deciding ho~ 
r.~ch detail this information should cover to facilitate informed 
review or quick filing if negotiations break down, yet still 
allow for productive negotiations to commence quickly. In 
most eases, Regional submission of a draft consent.decree based 
upon available program-specific models is likely to produce 
easier, quicker approval of proposed settlement terms and final 
consent decrees. 

It vill remain important for representatives of all 
participating Off ices to maintain continuous, open lines of 
communication to permit these procedures to attain their 
objectives. Off ices still vill vork out their respective roles 
on a ease-by-ease basis, although this guidance sets out norms 
to help make these determinations. Furthermore, the appropriate 
Assistant Sectio~ Chief at DOJ will be responsible for working 
out the extent of u.s. Attorney involvement in pre-referral 
negotiation activities consistent with these procedures and 
time lines. In any event, it remains crucial for EPA and the 
Department to monitor the use of these procedures diligently to 
affirm that they indeed result in a more effective, efficient 
enforcement effort. we nevertheless understand that because ve 
have pressed to institute these new procedures quickly, both 
EPA and the Department vill need additional time to modify 
computer systems to track adequately adherence to these protocols. 

Thank you for the Department's support of our mutual work 
in this area. Please indicate your approval of this process 
in the signature blank below and return a copy of your signed 
~pproval to me, or give me a call if you have any 
questions. 

Enclosure 

Sincerely, 

~- ., .. , ~.~~ \ 
Thomas L. Adams, Jr. ~ 

Assistant Administrator for Enforcemen 
and compliance Monitoring 

I concur in the enclosed wprocess for Conducting Pre-Referral 
Negotiations.• 

Ro~er J. MarzJlla 
Acting Assistant Attorney General 
Land and Natural Resources Division 
u.s. Department of Justice 

.. : .. . -.. 

(:)ate) 



PROCESS FOR CO~j~C7ING PRE-REFERRAL 
SETTLEMENT NEG~TIATIO~ 

I. Should • Region wish to use this process, the RA or his/her 
delegate will initiate the process as is done presently for 
referrals by sending simultaneously to OECM, the HO Progra~ 
compliance Off ice and OOJ a mini-lit report/case summary 
(typically s-10 pages) which summarizes: 

a. defendant and its enforcement history 
b. summary of violation(s) at issue or cause of action 

(including known environmental impact) 
c. summary of available evidence 
d. noteworthy legal and equitable defenses 
e. significant contacts with defendant (by EPA and/or the 

State) 
f. any legal or other significant action by the State, 

local agencies, or citizen groups 
g. proposed terms of settlement--present view of bottom 

line, (including up-front and stipulated penalties, 
scope of relief, compliance schedule and any releases 
of liability) supporting rationale, and penalty 
calculation in accordance with the penalty policies 

h. legal, policy or other issues/strategic considerations 
of primary significance to the government or bearing 
on appropriate terms of settlement or the conduct of 
litigation 

i. milestones for negotiation and filing, covering all 
parties to the lawsuit 

j. potential for criminal prosecution or investigation 
k. what participation the Region requests from HO and 

DOJ in negotiations beyond what these procedures call 
for. 

A proposed draft consent decree to use to open negotiations 
must accompany the mini-lit report. EPA's computer DOCKET 
system will begin tracking these cases once the Region sends 
its mini-lit report to HO and DOJ.~/ 

1/ As an alternative to filing a mini-lit report at the start 
of this process and a full lit report later on if negotiations 
do not reach a timely settlement, a Region may choose instead 
to file a full lit report at the start of the process, and 
follow that with a simple update if pre-referral negotiations 
do no~ F:od~ce a settle~ent. 
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II. OOJ, 0£CM and the Program Office will provide comments on 
the proposed case, their interest in carticipating because 
of national issues, terms of settlement, further contact 
point, and negotiation/litigation strategy to the Region 
~ithin 21 days!/ of receipt. Participating offices should 
initially convey or subsequently confirm their comments 
in writing. If necessary, comments will also address 
whether unique circumstances in a case indicate ihat the 
proposed pre-referral settlement negotiation process is 
not appropriate for the case. RO Offices will coordinate 
during their review and wherever possible, OECM will 
consolidate the comments into a coordinated response. A 
simultaneous discussion among all litigation team members 
may be particularly helpful to identify and resolve 
outstanding issues. Upon response, the Region will have 
authority to negotiate a settlement consistent with 
pre-approved terms. · 

a. The region will keep HQ·.and DOJ apprised of changes in 
the course of negotiations to the extent there is a desire 
to deviate from key pre-approved terms (e.g. bottom-line 
.penalty, scope of relief, compliance schedule and 
requirements, releases of liability) and will circulate to 
the BO and DOJ contacts for clearance successive re-drafts 
of the decree before forwarding these redrafts to opposing 
counsel, consistent with present practice for post-filing 
negotiations. HO and DOJ contact• will have a seven-day 
target, but sooner if possible, for responding to re-drafts 
in which the Region has clearly identified changes from 
prior versions. Regions should also keep HQ and DOJ 
generally informed of the status of ongoing negotiations. 

b. If settlement in principle ia not reached within 
90 days of the latter of DOJ/HQ responses to the mini-lit 
report, the Region will, within 30 days, submit a full lit 
report to DOJ (copy to OECM and HQ program office), unless 
otherwise agreed. The Regional Counsel, in consultation 
with the appropriate Regional Division Director, may 
invoke a 30-day extension to the 90-day period in exceptional 
cases upon consultation with the appropriate OECM Associate 
Enforce .. nt counsel. Moreover, at any.point in this 
90-day period, the Regional counsel, in consultation with 
the appropriate Regional Division Director, may •remove• a 
case from this process for the purpose of placing it on a 
filing track. In such a situation, the case will be 
handled as a normal referral and the Region will submit 
the full litigation report. 

2/ All time periods are in calendar days. 
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c. DOJ will have a manaoement taroet of f ilino the case 
•ithin 45 days of receipt-of a compiete lit report u~less 
new issues emerge bas~d upon more complete case development 
or unless the case is settled in principle before that 
deadline. 

d. If settlement in principle is reached, the Region will 
within 20 days submit a final draft consent decree to HO 
and DOJ for review. HO/DOJ will review and comment to the 
Region within 15 days of receipt. Within 45 days of 
HO/DOJ response (unless otherwise agreed), the Region will 
submit a signed consent decree with cover letter explaining 
the rationale supporting the settlement to HQ (copy to 
DOJ) for approval. 

III. EPA HQ will, within 21 days from receipt of a signed 
consent decree with supporting documentation/rationale, 
act on (approve or disapprove) civil settlements which are 
within preapproved terms as initially set forth or as 
modified over the course of negotiations. 

IV. Simultaneous with submission to EPA HQ, Regions will send a 
copy of the consent decree to DOJ to initiate a simultaneous 
review. DOJ will have a management target of 21 days from 
receipt of a signed consent decree from EPA HQ to act on 
(lodge or disapprove) civil settlements which are within 
pre-approved terms as initially set for~h or modified over 
the course of negotiations. 

v. OOJ will have a management target of 45 days from the date 
of lodging to move a court for entry of a consent decree, 
assuming no significant public comment. If 45 days cannot 
be met because of significant public comment, DOJ and EPA 
will a;ree on a process and timetable for response. 

A flow chart of the proposed time lines is attached to assist 
the reader. The procedures set out in this document are intended 
solely for the guidance of government personnel. They are not 
intended and may not be relied upon to create any rights, 
substantive or procedural, enforceable by any party in litigation 
with the Onited States. The United States reserves the right 
to act at ·wariance with these procedures and to change them at 
any time "1~hout public notice. 

A.t tachment 
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~MORANDUM 

SUBJECT: 

FROM: 

TO: 

M' 22 815 

Regional Counsels -

f'••h t ,,. l'h•-.,!·,.:, 

"'l'l'"lf"· "''. M°'11oa1". 

During the past year, a number of Regions have submitted 
settlements for OECM approval that had been communicated to and 
tentatively a~reed upon with a defendant without Headquarters 

_knowledge, involvement or approval. In some of these instances, 
defendants were told that the Region was willing to settle for 
no penalty, where a penalty was clearly in keeping with Agency 
policy. 

A copy of all draft settlement agreements should be 
transmitted by the Regional Counsel to the appropriate Associate 
Enforcement Counsel for review before it is presented to the 
defendant. This policy has been set forth in two memoranda ~y 
the Assistant Administrator for Entorcement and Compliance 
Monitoring. See •1mplementation of D1rect Referrals for Civil. 
Cases Beginning-December l, 1983,• and •Headquarters Review and 
Tracking of Civil Referrals.• 

The basis for this policy is the need for the Agency to 
speak with one voice which reflects a national as well as 
Regional perspective. Tb.is-purpose is frustrated if individual 
staff members or Regional off ices unilaterally establish an 
Agency negotiation settlement position which may be contrary 
to Agency policy or positions taken in other casess. OECM 
review ensures consistency of Agency positions in all settlements. 
Failure to follow that policy could also lead to potentially 
embarrassing changes of position in a case, since no enforcement 
settlement can be final until the Assistant Administrator for 
Enforcement and Compliance Monitoring has signed it. 
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·A primary ~urpose of OECM review is to ensure that Agency 
policies and guidelines are b~ing followed. It is not our 
purpose or desire to substitute our judgment for that of the 
Region or to •nitpick• the Region's product when it follows 
Agency policy. OECM will ap~ro~e an.Ag~ncy settlement position 
or draft decree that falls w1th1n ex1st1ng, broad policy 
boundaries. In the absence of existing policy on a particular 
issue, OECM will approve a position that will promote -- or 
not hinder -- the Agency's enforcement efforts in other cases. 

The vast majority of Regional recommendations conform to 
Agency guidance and are approved. Nevertheless, in the recent 
past a number of Regional settlement positions that had already 
been communicated to and tentatively agreed upon with the 
defendant have been presented to our office, placing OECM and 
the Region in a poten~ially embarrassing position. These cases 
are appearing with increasing frequency, and it is clear that 
they can interfere with the effectiveness of the Agency's 
enforcement effort, and create inconsistent results and 
p~ecedents. · 

Consequently, OECM will not assign any weight to Regional 
reconunendations that Headquarters should approve a settlement 
position made without prior authorization because it already 
had been communicated to the defendant. If such a proposed 
settlement contravenes Agency policy, if it would establish 
bad precedent for future cases, o~ if it would produce r~sults 
inconsistent with those obtained in previously-approved · 
settlements, it will be returned to the Region for further 
negotiations. 

cc: Courtney M. Price, Assistant Administrator, OECM 
Deputy Regional Administrators 
Associate Enforcement Counsels 
Regional Water Program Division Directors 
Regional waste Program Division Directors 
Regional Air Program Division Directors 
Headquarters Program Compliance Off ice Directors 
David Buente, Department of Justice 
Linda Fisher, Office of the Administrator 
LaJuana Wilcher, Office of the Deputy Administrator 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

~olicy Against "No~~~~;["~ Assur~. ces i (\ . . 
Courtney M. Price ~ /). ...V < 
Assistant Administrator for Enforcement 

and Compliance Monitoring 

Assistant Administrators 
Regional Administrators 
General Counsel 
rnspector General 

This memorandum reaffirms EPA policy against giving 
definitive assurances (written or oral) outside the context of 
a formal enforcement proc~eding that EPA will not proceed with 
an enforcement response for a specific individual violation of 
an envirorunental protection statute, regulation, or other 
legal requirement. 

•No action• promises may erode the credibility of EPA's 
enforcement program by creating real or perceived inequities 
in the Agency's treatment of the regulated community. This 
credibility is vital as a continuing incentive for regulated 
parties to comply with environmental protection requirements. 

In addition, any commitment not to enforce a legal 
requirement against a particular regulated party may severely 
hamper later enforcement efforts against that party, who may 
claim good-faith reliance on that assurance, or against other 
parties who claim to be similarly situated. 

This policy against definitive no action promises to 
parties outside the Agency applies in all con~exts, including 
assurances requested: 

0 

0 

both prior to and after a violation has been committed; 

on the basis that a State or local government is 
responding to the violation; 
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0 

0 

0 
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on the basis that revisions to the underlying logal 
requirement are being considered: 

on the basis that the Agency has determined that the 
party is not liable or has ~ va!id defense: 

on the basis that the violation already has boen 
corrected (or that a party has promised that it will 
correct the violation); or 

on the basis that the violation is not of sufficient 
priority to me~it Agency action. 

~; 

The Agency particularly must avoid no action prornises 
relating eithe~ to violations of judicial orders, for which a 
court has independent enforcement authority, or to potential 
criminal violations, for which prosecutorial discretion rests 
with the United States Attorney General. 

only 
As a general rule, exceptions to this policy are warranted 

0 

0 

where expressly provided by applicable statute or 
regulation (e.g., certain upset or bypass situations} 

in extremely unusual cases in which a no action 
assurance is clearly neccessary to serve the public 
interest (e.g., to allow action to avoid extreme risks 
to public health or safety, or to obtain important 
information for research purposes) and which no other 
mechanism can address adequately. · 

Of course, any exceptions which EPA grants must be in an are~ 
in which EPA has discretion not to act under applicable law. 

This policy in no way is intended to constrain the way in 
which EPA discusses and coordinates enforcement plans with 
state er local enforcement authorities consistent with norm~l 
working relationships. To the extent that a statement of EPA's 
enfo=~ement intent is necessdry to help support or conclude an 
effective state enforcement effort, EPA can employ langu~ge 
such 3S the following: 

•EPA encourages State action to resolve violation£ of 
th~ Act and supports the actions which _ (State) 
is takina to address the violatior.s at issue. To the extent 
thnt the-State ~cti~n does not satisfactorily re~olv~ th€ 
violations, EF~ ~ay pursue its cw~ enforcement oction." 
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I am requesting that any definitive written or oral no 
action commitment receive the advance concurrence of my office. 
This was a difficult decision to reach in light of the valid 
concerns raised in comments on this policy statement: neverthe
less, we concluded that Headquarters concurrence is important 
becQuse the precedential implications of providing no action 
commitments can extend beyond a single Region. We will attempt 
to consult with the relevant program office and respond to any 
formal ~equest for concurrence within 10 working days from the 
date we receive the request. Naturally, emergency situations 
can be handled orally on an expedited basis. 

All instances in which an EPA official gives a no action 
promise must be documented in the appropriate case file. The 
documentation must include an explanation of the reasons 
justifying the no action assurance. 

Finally, this policy against no action assurances does not 
preclude EPA from fully discussing internally the prosecutorial 
merit of individual cases or frorn exercising the discretion it 
has under applicable law to decide when and how to respond or 
not respond to a given violation, based on the .Agency's normal 
enforcement priorities. 

cc: Associate Enforcement Counsels 
OECM Off ice Directors 
Program Compliance Off ice Directors 
Regional Enforcement Contacts 
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MEMORANPUM 

SUBJECT: 

FROM: 

Multi-Media Set~~Enforcement 

James M. Strock~ ~~ 
Assistant Administr!!for· 

TO: Regional Administrators, Regions I - x 
Regional Counsel, Regions I - X 
Associate Enforcement Counsel 
Program Compliance Off ice Directors 

.A. PURPOSE 

Claims 

The purpose of this memorandum is to provide guidance which 
explains 1) EPA policy strongly disfavoring judicial and 
administrative settlements of enforcement cases which include 
releases of potential enforcement claims under statutes which are 
not named in the complaint and do not serve as the basis for the 
Agency bringing the enforcement action, and 2) how approval for 
any multi-media settlements of enforcement claims should be 
obtained in civil judicial enforcement cases in the Region and at 
Headquarters. 

B. DISCUSSION 

As a 9eneral rule, a settlement of a hazardous waste 
enforcement action, for example, may include a covenant not to 
sue providing the settling party with protection from subsequent 
civil enforcement action under som~ or all provisions of CERCLA 
and/or RCRJh l Similarly, a Clean Water Act enforcement 
settlem.i y expressly settle EPA claims under some or all 
provisi · · the Clean Water Act. A settlement which extends to 
potent . ·enforcement claims under any statute(s) outside of 
the pro · .medium under which the case was brought, ~, a Cw"A 
release- ~-a CERCLA case, or a release in a CERCLA case under all 

l The United States generally gives covenants not to sue, 
not releases, in the CERCLA context. This guidance, however, 
uses the terms "covenant not to sue" and "releas.e" 
interchangeably. Use of the word "release" is not intended to 
signify any differin9 effect of the· settlement but is merely used 
for ease of exposition. · 
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statut~s admi~istered by EPA, should not be given except under 
exceptional circumstances, because it is standard EPA policy tllat 
releases, when granted, should be no broader than the causes of 
action asserted in the complaint. 2 

Although defendants often seek releases broader than the 
specific medium at issue in the case, multi-media releases for 
single-medium enforcement cases are strongly discouraged and will 
be granted only in exceptional cases. A proposal to enter into 
such a settlement will undergo close scrutiny at both the 
Regional and Headquar~ers ~evel. When deciding whether to 
entertain a request for a multi-media release, the Region should 
consider the following factors: 

1) The extent to which EPA is in a position to know whether 
it has a cause of action warranting further relief against the 
settling party under each 6f the statutes included in the 
release. If, after investigation, it is determined that no cause 
of action exists, then it is somewhat more likely that the 
release might be considered; 

2) Whether the settlement provides adequate consideration 
for the broader release. If the relief to be obtained under the 
settlement includes appropriate injunctive relief and/or 
penalties for any actual or potential violation/cause of action 
under the other media statutes, then it is somewhat more likely 
that the release might be considered; and 

3) Whether the settling party is in bankruptcy. If the 
relief obtained through the settlement is all the Agency can 
obtain from the settling party, and the settling party will be 
ceasing operations, then it· is somewhat more likely that the 
multi-media release might be considered if the settlement is 
·otherwise favorable to the Goverrunent. This rationale is far 
more persuasive in the Chapter 7 or Chapter 11 liquidation 
context than in the_ Chapter 11 reorganization context. 

In addition, the only possib.le statutory releases or 
covenants not to sue that EPA will grant are for statutes 
administ by !:Plk..~ Multi-media settlements should not grant 
release 84:-i:n..broad terms such as "all statutes 

2 multi-media causes of action have been asserted 
in the united States' complaint, then settlement of and 
releases under all statutes involved in the action would not be 
unusual, provided that appropriate relief is obtained under each 
sta~~te. such settlements would, however, require the 
concurrence of all Regional and Headquarters media off ices 
involved, as described in Part c below. 
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administered by EPA." Rather, all such releases should 
specifically name the EPA·statutes included in the release. 
Further, releases should not include broad statements reaching 
beyond EPA-administered statutes such as "all claims or causes 
of action of the United States." A settlement should also not 
release any common law claims EPA may have, because it is not 
clear what, if any, Federal common law exists in the 
envirorunental area, and thus a release of this kind is of 
undefined scope. Similarly, State law claims should not be 
released by the Federal goverrunent, since it is unclear what, if 
any, Federal causes of action derive from State law. Moreover, 
as a matter of practice and policy, we should not purport to bind 
States when they are not directly involved in our enforcement 
cases. 3 As .always, releases may be granted only for civil 
liability, not for criminal liability. 4 

C. PROCEDURES 

All settlements involving multi-media resolution of 
enforcement claims require the approval of the appropriate EPA 
official{s) consistent with Agency delegations of authority. For 
civil judicial enforcement cases specifically, all multi-media· 
settlements, including all CERCLA settlements resolving claims 
under other EPA-administered statutes, require the approval or: 
concurrence of the AA-OECM. 5 Iri any case in which the Region 
wishes to propose to the AA-OECM that EPA enter into such a 
settlement, certain procedures must be followed. 

3 Ordinarily, State claims are independent of Federal 
enforcement authorities and are not compromised by settlement 
under the Federal authorities. 

4 Releases ·shouid. also be drafted in accordance with the 
policy and practice of each medium involved. In most enforcement 
actions, this means that the release is based upon information 
known to EPA at the time of the settlement and does not extend to 
undefined future violations or site conditions. 

5 i:li<administrative enforcement cases which include multi
media r&~s, the Regions similarly should obtain the 
concurrenf!llFof'· all EPA officials (at Headquarters or in the 
Region, as the case may be) consistent with the relevant EPA 
delegations covering administrative settlements under each 
sta~ute included.within the release. {If all authorities 
included within the release are delegated to the Regions, then no 
Headquarters concurrence is needed.) Of course, some 
administrative settlements with multi-media releases will also 
require approval by the Department of Justice when a DOJ role is 
established by statute. 



4 

First, cross-media consultation among all affected Regional 
program offices and Off ice of Regional Counsel branches must be 
undertaken. This consultation should involve joint investiaation 
as to whether there are any actual or potential causes of action 
under any statute under which a release is contemplated. An 
appropriate investigation, for example, is likely to include a 
check of all relevant files, a determination of whether a field 
inspection is warranted, and, if so, an inspection, and an 
inquiry to State program and legal counterparts to ensure that 
EPA is not unknowingly settling or waiving any potential claims 
it may have based upon relevant and available information. In 
the event that an appropriate cross~media investigation cannot be 
undertaken, a release for any uninvestigated medium cannot be 
given. 

Second, when the settlement is referred to Headquarters for 
approval or concurrence, the Regional Administrator's cover 
memorandum.to the AA-OECM should highlight the existence of the 
multi-media settlement or release. It should also include a 
statement by the Regional Administrator (or any other Regional 
.official delegated responsibility to approve the settlement on 
behalf of the Region) that the Region has evaluated all possible 
claims under all EPA-administered statutes included within the 
release and, after diligent inquiry, has determined that, to the 
best of its knowledge, no claims exist, or, if any claims do 
exist, that it is in the best interest of the Agency to settle 
the claims in the manner included in the proposed settlement. If 
claims do exist, the RA's memorandum should explain why the 
settlement is in the best interests of the Agency. 

Lastly, the OECM Division for the program area that has the 
lead in the settlement must take certain steps to ensure that 
the other affected OECM Divisions and their program counterparts 
at Headquarters do not object to the multi-media release.· The 
lead Associate Enforcement Counsel should provide a copy of the 
settlement, the RA'S cover memorandwn,·and any other relevant 
supporting material from the Region <~~ in the case of a 
CERCLA settlementr the Ten Point Settrement Analysis> to all 
other OECM. Associates who are responsible for any statutes 
includ." ··tll• release with a request for written concurrence 
within · · Each Associate should in turn consult with, and, 
if par · . -andard procedure, obtain the concurrence of, his/her 
Headqu . ·program counterpart on the settlement. The lead 
Associat.:-aild his/her staff should coordinate all OECM conunents 
or requests. for;a'iditional information from the Region to help 
avo~d presentin~ the Region with conflicting comments or 
requests. 

After all necessary concurrences have been received, the 
lead Associate Enforcement Counsel will transmit the settlement 

·to the AA-OECM for final action, with a copy of ail Headquarters 
concurrences attached to the package. Although OECM will strive 
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to meet its standard 35-day turnaround time for civil judicial 
settlement referrals, because multiple Headquarters offices are 
involved, the Regions should expect that multi-media release 
settlements may take greater time to be reviewed and approved by 
Headquarters than single-mediwn settlements. To assist OECM in 
obtaining concurrences as expeditiously as possible, the Region 
should actively consult with the lead OECM Division during 
negotiations so that OECM will have advance notice of the cross
media release issue and will be able to consult with other OECM 
Divisions before the settlement is referred to the AA-OECM. 

D. DISCLAIMER 

This memorandwn and any internal off ice procedures adopted 
for its implementation is intended solely as guidance for 
employees of the U.S. Environmental Protection Agency. It does 
not constitute a rulemaking and may not be relied upon to create 
a right or a benefit, substantive or procedural, enforceable at 
law or in equity, by any person. The Agency may take action at 
variance with this memorandum or its internal implementing 

.procedures. 

If your staff has any questions on this matter, please ask 
them to contact Sandra Connors of OECM-Waste at 382-3110. 

cc: Richard B. Stewart, Assistant Attorney General, Land and 
Natural Resources Division, U.S. Department of Justice 

David T. Buente, Chief, Environmental Enforcement section, 
Land and Natural Resources Division, U.S. Department of 
Justice 
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MEMO BAND UM 

SUBJECT: Interim Policy on the Inclusion of Pollution Prevention 
and Recyclinq Provisi;,9.9s in Enforcement Settlements 

FROM: James M. S~ .::-s . 
Assistant A · ist~r 

TO: Regional Administrators 
Assistane Adcinistrators 
General counsel 

This memorandum transmits the final interim policy on the 
use of pollution prevention and recyclinq conditions in Agency 
consent orders and decrees (see Attachment). It reflects your 
extensive com.nents on the draft version distributed on 
September 25, 1990, as well as the subsequent work of the 
Follution Prevention/Settlement Policy Workqroup. 

This interim policy is part of the Agency's overall strateg: 
to make pollution prevention a major component of all Agency 
programs. It encourages the use of pollution prevention and 
recycling conditions in enforcement settlements, either as 
injunctive relief or as "supplemental environmental projects'° 
incidental to the correction of the violation itself. When a 
pollution prevention condition is considered as a supplemental 
project, this interim policy should be used in conjunction with 
the recently-issued Policy on the Use of Supplemental Enforcement 
Projects in tpA Settlements (February 12, 1991). 

This interim policy is ettective immediately and should be 
used whenever a pollution prevention condition is being 
considered as part ot a consent order or decree. Each national 
media co11pliance program may decide whether to develop its o~n 
more s~itic pollution prevention settlement guidance or 
continue to use this general guidance. The Aqency plans to 
develop final guidance in FY 1993, after qaininq further 
experience in negotiating pollution prevention settlement · 
conditions. 
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I am confident that this·interim policy will help the Agency 
secure the additional protection of human health and the 
environment which pollution prevention offers. Any questions you 
or your statf may have regarding it~ implementation should be 
addressed-t.o Peter Rosenberg,. the Workgroup Chairperson (Office 
of Enforcement, 382-7550). 

Attachment 

cc: Deputy Administrator 
Associate Deputy Administrator 
Deputy Regional Adllinistrators 
Reqional Counsels 
Regional Program Division Directors 
Program Compliance Directors 
Associate Enforcement Counsels 
OE Off ice Directors 



INTERIM EPA POLICY ON T~E INCLUSION OF POLLUTION PREVENTION 
ANO RECYCLING PROVISIONS IN ENFORCEMENT SETTLEMENTS 

r. eu~se-

This document provides Agency enforcement personnel with a 
generic interim policy and guidelines for includinq pollution 
prevention and recycling provisions in administrative or 
judicial settlement agreements. It encouraqes pollution 
prevention and recycling both as a means of returning to 
compliance and as supplemental environmental projects by of ferinq 
several incentives while preserving effective deterrence and 
accountability for compliance and environmental results. 

II. Background 
. 

The Agency detlnes pollution prevention as the use of 
procedures, practices, or processes that reduce or eliminate the 
generation of pollutants and wastes at the source. Pollution 
prevention encompasses both the concepts of volume reduction and 
toxicity reduction. /l Within the manufacturing sector, examples 
of pollution prevention include such activities as input 
substitution or modification, product reformulation, process 
modification,· improved housekeeping, and on-site closed-loop 
recycling. Th~ Aqency_'s "hierarchy• ot· environmental protection 
practices consists of pollution prevention, followed-by 
trcrditional recyclinq, treatment and control, respectively. /2 

The.Office of Enforcement's Pollution Prevention Action 
f.lAn (June 30, 1989), states that a strong enforcement program 
can promote pollution prevention goals by enhancing the desire of 
the regulated community to reduce its po~entiai liab~lities and 
resulting costs of _resolving noncempliance. An emphasis on 
preventing pollution at the source can help reduce ~~, eliminate 

. . . . 
l/ See the forthcominq Pollution Prevention Pqlicy Guidance, 
especially pps. 3-6, for a full discussion of the considerations 
underlyinq the Agency's definition of pollution prevention. Both 
the Guidance and the Pgllution Prevention Act ot 1990 
(P.L. 101 - 508) exclude "end ot pipe• recycling troa·the formal 
definition of pollution prevention. · 

2/ Althougb non-closed loop (i.e., "end-of-pipe•) rec:yclinq 
occupies-tlle. second tier of the "hierarchy• behind pollution 
prevention, it will, because of. its enviror.sental benefit, be 
included within the scope ot this interia policy.· All elements 
ot this policy will apply to such recyclinq.to the same extent as 
use and production substitution activities Vhich constitute the 
formal detinition ot pollution prevention. 
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root causes of some violations and thereby increase the prospects 
for continuous compliance in the future. /J 

In aadition to this "indirect" incentive for pursuing 
pollution prevention, the Action Plan recognized that pollution 
prevention could be directly achieved by initiatinq 
~nforcemen~ actions agai~s~ ind~vidua~ non~ompliers. The Agency 
ls constrained from requ1r1nq (i.e., imposing unilaterally) 
pollution prevention activities in the absence of statutory, 
regulatory, or permit lanquage. Until the Agency commences an 
enforcement action, respondents are generally free to choose ~ 
they will comply with Federal environmental requirements. 
However, once a civil or administrative action has been 
initiated, the specific means of .returning to compliance are 
subject to mutual aqreement between the Agency and the 
respondent. 4/ The settlement process can be used to identify 
and implement pollution prevention activities consistent with the 
Agency's overa11· enforcement approach. 

The Off ice of Enforcement chaired a workgroup, which 
included representation by the Prograa Compliance Off ices and 
Reqions III, IV, and VIII, to develop an interim policy on the 
use of pollution prevention conditions 1n enforceaent 
settlements. In addition, OE and the Progrmaa will receive 
funding from the Off ice of Pollution Prevention for technical 
support to develop and evaluate pollution prevention proposals in 
settlements in FY 1991-2 and to evaluate their utility for 
promotinq lonq-tera compliance and for permanently reducing the 
level of pollutants or toxic discharqes into the environment. 

III. Statement of Interim Policy 

It shall be a policy of the. Environmental. Protection Agency 
to favor pollution prevention and recyclinq as a means of 
achievinq and maintaining statutory and requlatory compliance and 
ot correctinq outatandinq violations when neqotiating enforcement 
settlements. While the u.e of pollution prevention conditions is 
not mandatory (tor either a prograa/Reqion ta propose or for a 
defendant/respondent to acc:;!,Rt), Agency neqotiators are s~r~ngly 
encoraqed to try to incorporate pollution prevention conditions 
in single and multi-Mdia settlements when feasibl·e. The policy 
is appli~.to both civil and criainal enforcement settlements 
involvi119~vata ~titiea, Federal facilities or aunicipalities. 

l/ Otfice af .Enforceaent Pgllut;ion Preyontign Action plan, paqe 2 

4/ Note th~t sou Pollution prevention-relat-4·activities,.e.q~, 
environmental auditing, can be souqbt.as injunctive relief in 
appropriate circuastances. See, Final EPA Pglicy on the 
Inclusion of EnyirQOJM!Dtal Auditing Provisigns in Enforcement 
Settlements (GM-52) 
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Among the types of situations which favor the ~se of 
pollution prevention conditions in enforcement settlements are: 

a. recur•inq patterns of violations which are unlikely to be 
corrected by additional "add on" controls or improved 
operations and maintenance, and elimination or substitution 
offers the best prospects for the'permanent return to 
cor:ipliance; 

b. proposed solutions which do not create environmental proble~s 
in other media (i.e., have no negative cross-media impacts); 

c. effluent emissions or discharges for which technically 
and economically feasible pollution· prevention options 
have been identified; 

d. violations which involve one or more pollutants listed on the 
tarqet list of 17 chemicals the Agency will emphasize as 
part of the implementation of its Pollution Prevention 
Strategy (see appendix A for list of chemicals).' 

Pollution prevention settlement conditions can either be 
specific activities which correct, the yiolation or activities 
which will ~e undertaken in addition tg those necessary to 
correct the violation. 

The interim policy should be impl~mented in concert with :~e 
Aqency's new Pollution Prevention Guidance and Pollution 
Prevention Strategy, as well as Off ice ot Enforcement policy 
documents, including the EPA Policy on the Inclusion of 
Envitonmental Auditing Proyisions in Entorcement Settlements (GM-
52): A Framework for Statµte-Specific Approaches to Penalty 
Assessments; Implementing EPA's Policy on Ciyil Penalties (GM-

. 2~,) '· and the newly issued supplemental Enyirgnmental Proiects 
Policy (February 12, 1991), which amends the "alternative 
payments" section of GM-22: the Office of Enforcement's Pollution 
PreyentiOn Actign Plan (6/30/8~): and the Manual on Monitoring 
and tnforcinq Administrative and Judicijl -Orders (2/14/90). /5 

A. Pollutign Freyention as a Means ot Correcting the Violation 

By cf.litini~fon, a use/source reduction or recyclinq activity 
which soijiit1tf, );he original' yiolation will be media and facility 
specific~~9n conducting settlement negotiations, the Aqency . 
shall consider whe1:her it is appropriate (e.q., technically and 
economically feasible) to correct the violation(s) throuq~ 
implementation ~f source reduction or recycling activities. 

5/ These documents are available through the.Office of 
Enforcement General Enforcement General pglicy Cgmpendium 
and/or the Enforcement Docket Retrieval _Syste~ (EORS). 
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Examples.include compliance with permit_ requirements by swi~chi~g 
from a high to a lower toxic solvent which reduces excessive 
emissions or discharges or by recycling effluent. /6 

Poll\ition prevention conditions may be proposed by either 
the Agency or the respondent. Inclusion of any condition rests 
upon the outcome of mutual neqotiations between the two sides. 

B. Pollution Prevention Conditions "Incidental• to the 
Correction of the Violation 

Ourinq negotiations to resolve the violation, the Aqency 
also may consider as settlement conditions supplemental pollution 
prevention projects in addition to the specific actions or 
injunctive relief needed to correct the violation. Potential 
examples include phasinq out a pollutant within a specific period 
of time or a commitment by a ta'cility to chanqe production 
technology at more than one facility. · 

Pollution prevention settlement conditions which do not 
by themselves correct the violation will usually be negotiated 
as "supplemental environmental projects• and, as such, are 
suJ:>ject to the criteria described in the recently-issued policy 
on the use of supplemental projects which amends part of the 
Agencywide Framework for Ciyil Penalties (GM-22) /7. IhA 
decision to consider. ac~ep;. or reiect such prgies;ts rests 
exclusiyely with the Agency. 

IV. Specitic tlements of the Interim Pgllution Ereyention Policy 

A. Timelines for Implementing Pollution Prevention Conditions 

EPA's enforcement policy calls tor the •expeditious• 
return of the violator to:compliance. /8 As a qeneral rule, 

6/ A tirm could theoreticai1y return to compliance by reducing 
the scope of operations, i.e., by producinq less and, therefore, 
reducinq its discharqe or emissions. Althouqh. this may return 
a facility to compliance, it-is not "pollution prevention• within 
the Agency's definition nor the scope of this interim policy. . 

r.:. -
7/ Th• t~••upplemental enyiromaental prg1cct• replaces the 
term •11tji:o1tiye payments• used in GM-22. ft• Agency has 
recently issued a new pollc:y on t.be use of these projects, 
Guidelines tor Eyaluating Supplementil Enyirgnaantal Prgjec;ts. 
which replaces the section on "alternative payments• on pps. 2J-
27 of GK-22. It provides detailed quidance on·the •scope• of 
eligible supplemental projects, including_ ones vbicb are ~elated 
·to pollution prevention. Also see ses;tign XV'. B2. t>elOY, 

8/ ciyil penalty Policy Framework (GM-22), page 13 
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there shall be no significant ("significant" to be defined by 
each proqram) extension of the "normal" time period for returning 
to compl~ance. Under no circums;ances will a respondent be 
granted additional time to correct the violation in exchange for 
his conduct ot a supplemental environmental proiect. (see IV B 2, 
below). For example, a facility which exceeds its effluent limit 
would have to return to compliance within the "normal" time 
period the NPOES program estimates for facilities of ehat size 
and type. This time period would ngJ; be extended if, as part of 
the overall settlement, the respondent also aqreed to establish a 
sludge recycling system. 

If a.pollution prevention activity is presented as the means 
of correc;inq the yiolation, however, the Agency settlement team 
has some additional flexibility in neqotiatinq an implem~ntation 
schedule, given that pollution prevention alternatives sometimes 
add an element of complexity to a facility~specific compliance 
strategy, especially i! it involves new or innovative technology. 

The length of time which is deemed to be "expeditious" is 
ultimately a "best judqment" decision on the part ot the EPA 
negotiators. It should be based upon their assessment of the 
ecoloqical and public health-related risks and benefits involved 
in providing the additional time to return to compliance. 

While Federal negotiators should cor.sider the followinq 
factors in decidinq whether to use innovative pollution 
prevention technology as injunctive relief at any time. they 
become even more relevant when decidin9 whether to extend the 
"normal" timeline for resolvinq a violation. It a decision ~ 
made to extend tne timeline, the Federal neqotiators should also 
establish interim milestones and controls to assure the adequate 
protection of public health and the environment while the 
pollution prevention relief is being implemented. (cf. Section C, 
below): 

l. Seriousness ot the Violation 

Both th• aqqreqate aaount and toxicity of excess emissions 
or discharqes affect the decision whether to extend the 
complianee tiaeline. so .. violations (e.q., those which meet 
"immin•n1'i811d· su.bs~antial• endanqerment definitions) must be 
correg;eciJbt quiqkly as possible. even wben that involves 
foregoinq a pollution prevention approach in ~avor of traditional 
treatment technoloqy. Even when. the violation ~as a much less 
potentially adverse impact, Federal neqotiators should 
consider whether the risk allows a lonqer ti .. fraa• • 

2. Aggregate Gain in •Eltra• Pollution Pr•Y•Dt.i-on · 
. . 

Schedules should be extended only where ·there is an 
important net permanent reduction in the overall amount or 
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toxicity of the pollution as.a result of a po!!ution prevention 
project which requires a lonqer timeline to implement.tnan would 
"end-of-pipe•• controls. ~Note: This consideration is appropriat:e 
Qn.L:l when a lonqer. compliance timeline is at issue since, "all 
otner th.Mlgs being equal," the Aqency would prefer a pollution 
prevention approach to traditional treatment and/or disposal.> 

J. Reliability/Availability of the Technology 

The pollution prevention technology beinq used to implement 
the injunctive relief should (ideally) have been successfully 
applied or tested at other facilities. While not intended to 
discourage the use of innovative prevention or reduction 
technoloqies. the more "experimental" or •untried• the 
technoloqy, the more riqorous Federal negotiators should be about 
extending the •normal" compliance timeline. The technoloqy 
should also avoid the cross-transfer ot pollutants. 

4. Applicability ot the Technolo~ 

The Federal neqotiators should be more willing to extend 1:he 
compliance timeline it. the pollution prevention technoloqy is 
applicable to other facilities, so that, it successful. the 
lessons learned. can be disseminated indust:y-wide. 

·5. Compliance-relatecl Considerations 

_ The pollution prevention approach otters the best prospec~s 
for a permanent return to compliance. 

B. Penalty Assessments 

l. General Considerations 

Under EPA's qeneral framework for assessing civil penalties 
(GM-22) and its program-specific applications, most formal 
enforcement actions are concluded with a penalty. The two 
elements of the penalty calculation are the gravity of th& 
violation and the economic bene-fit: of ngncompliance. The former 
can be adjusted upward or downward dependinq several factors. 
Tne latter.sets the.penalty--lf'floor.• /9 

. 
The ~lingncss gf I respgodent to correct· the Violation 

tia a pgllgiQD preventign prgies;t Can be QDO gt the 1s1gs11ent 
factors u•d to adjµat; the •grayity• c:ompgoent gt the pena~ty. 
The defendant/respondent's willingness to comply ~itb perait 
requirements ehrouqh pollution prevention activities can be 
seen as a •unique factor• (e.g •• public policy 

9/ $ee OE's Guidance on Calculating the Ec:ono•ic Benefit ot 
Noncompliance tor a Civil Penalty Assessment. (GM-33) 
10/ GM-22 pps. l-4 
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considerations} which may warrant an adjustment of the"gravity
based penalty factor consistent with proqram-specific penalty 
policies-. · 

Calculation of the economic benefit of noncompliance may 
have particular consequences for the inclusion of pollution 
prevention conditions in settlements. For example, two of the 
variables used by the BEN Model to calculate the penalty are 
the time excected to elaose from the date of the yiolation until 
the date of compliance (i.e., the estimated future date at which 
the facility would be expected to return to full compliance) 
and the expected cost of returning to compliance. /11. This 
calculation could create a disincentive for a respondent to 
correct the violation with pollution prevention technoloqy 
(i.e., the longer the facility is expected to be out of 
compliance and the higher the cost of returning to compriance, 
the larger the economic benefit of noncompliance and, ultimately, 
the larger the penalty). 

In order to eliminate this possible disincentive, the 
penalty amount should be calculated using the costs and 
timeframes associated with both the pollution prevention approach 
~ the conventional way of correcting the violation. The final 
penalty will be the smaller ot the two calculations, so long as 
the Federal neqotiators have decided to allow th• "longer" 
timeframe tor returning to compliance. However, the settlement 
agreement should also provide for stipulated penalties in the 
event the violation is DS2.t corrected or exceeds its compliance 
schedule. 

' 
· Several other criteria currently contained in GM-22 5il.l.J. 

continue to apply to pollution prevention projects. For example, 
a minimum cash penalty shall always be collected (subject to 
program-specific guidance), regardless of the value of the 
project, and it generally shguld not be less than the economic 
benefit of noncompliance. 

2. Sypplemental f!nyirompental Projects 

When settling an enforcement action, the Agency also may 

~~:ka:e:~:!1£:1!:re;ei;g:m!~~1°~o~;~;;~:: ;~i~ger;:!~!~i~ 
viglation=,,· The size of the final assessed penalty may reflect 
the commit:aent of the defendant/respondent to undertake these 
"supplemental environmental projects•. · 

As noted previously, the Agency's recently issued Policy on 
the Use ot Supclemental Environmental Proje£ts, which amends and 
supersedes GM-22's discussion on "alternative payments," 
identities pollution prevention projects as ~ne ot five general 

ll/ GM-22, pps. 6-lO 
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categories of projects eliqibie for consideration. /12. · rn 
order to be part of the consent order or decree, a proposed 
supplemental pollution prevention project must meet all of the 
criteria ~scussed ·in the policy, includinq those which relate to 
the "~cope• of _the projects, the amount of penalty reduction, and 
oversiqht requirements. 

One iaportant criterion involves the "nexus" between the 
violation and the supplemental project. Nexus,• which is defined 
as "an appropriate ••• relationship between the nature of the 
violation and the environmental benefits to be derived from the 
type of supplemental environmental project,• helps assure that 
the suppleJlelltal project furthers the Agency's statutory mandate 
to clean up the environment and deter violations of the law. /13 

The policy also states that while stµdies are generally not 
eligible mitigation projects, this prohibition will be modified 
slightly only tor pollution prevention studies. 14/ The policy 
specifically exempt pollution prevention projects from the •sound 
business practices" limitation which are in effect tor the tour 
01:.her categories of supplemental environmental projects./15 

Federal neqotiators who are considering the adoption of 
supplemental pollution prevention projects should refer 
.specifically to the Policy on the use of Supplewental 
Enyironment§l Prg1es;ts to make sure that the proposed pollution 
preyenti.on project meets all applicable criteria. 

c. Tracking And Assessing Compliance With the Terms ot ;he 
Settlement 

' The Agency places a premium on compliance with the cerms of 
its settlements and several documents exist which outline 
procedures tor entorcinq final orders and decrees, which may 
ranqe from llOdification ot the order to stipulated penalties and 

12/ The five categories cover pollution prevention, pollution 
reduction, environmental restoration, environmental auditing, and 
pu.blic awareness. 

. ..... -
The extended discussion of •nexus• and example 

which meet the •nexue• requiruent are 

14/ Policy,~P· 9 

15/ Policy,_PP!I• 8 - 9 
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motions to enforce the orde~and contempt of Court. /16 

A more difficult situation arises when the respondent 
despite-i\is best "good faith efforts" -- fails to successfully 
implement a pollution pr~vention activity which is required to 
correct the violation (e.g., is the injunctive relief). 
Ultimately. the respondent must be responsible tor full 
compliance. If the pollution prevention approach does not work. 
he will be required to return to compliance through traditional 
means . 

. In order to make sure that the violation is corrected (as 
wel~·as minimize.any additional liabilities which may accrue to 
the defendant/respondent) the cgnsent grder gr dec;r•• will state 
that any pollution preyention prgj~ which is usec:I tg 
achieye compliance witb a legal standard, JIUSt hay• a •f•ll-back" 
schedule requiring tbe use of an prgyen tec;hnglogy agreed to by 
all par:ties to the settlement and which will be implementes:S. if 
necessary. by a time cer1;ain. Th• settle .. nt aqre~aent also 
should establish a systematic series of short tara ailestones so 
that preliminary •warninq siqns• can be triqqered promptly and 
i.s.sues raised.. If the Agency decides that the· •innovative• 
pollution prevention approach will not succeedl th• •traditional"· 
remedy must be i•ple11ented according to tb• set scbedule. Under 
these circumstances, as long as the •tall-blck• <traditional> 
romedy is implewentec:! on schec:!ule. the defendant/respondent will 
only have to pay an additional penalty equal to the ecgngmic 
benefit of the further delay in compliance, offset by the actual 
expenditures incurred as a result of th• unsuccessful effort to 
comply through pollution prevention. If th• actual expenditures 
on pollution prevention equal or exceed the increJ1ental economic 
benefit ot noncoapliance using conventional controls, there would 
be no additional penalty. 

o. peleqations anc:S Layel of concµrrenct 

Settleaent conditions which involve more than one program 
or Reqion (e.q., a llUl.ti-media or multi-t~cility case) usually 
require additional oversight, and th• estiaated amount of time 
and resources required for_!ffectiv• oversight is one criteria 
which th• Aqency will use-to deteraine whether to include the 
project in.the settle111nt aqreement. The respondent should 
shoulder_,. aucb of tbe direct.costs as feasible. (e.q., pay tor 

16/ The respondent's failure to carry out a pollution prevention 
activity which is a supplemental project sball be dealt with 
through procedures outlined in GM-22 a,id th• supplgental 
Enyironmental prgjec;ts pglicy (e.9., reimposition of the full 
civil penalty and/or the assessment of stipulated penalties 
contained in th• settl ... nt once th• Govermaent detenaines that 
the conditions have not been fulfilled). · 
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an independent auditor to monitor the status of the project and 
submit periodic reports, including a final one which evaluates 
the success or failure of the project). -Each Region should develop its own coordination procedures 
for ~e~otiat~ng and overseeing a multi-media pollution prevention 
condition which affects only that Region (i.e., applies only to 
the specific facility or other facilities within the Region). 

The extent ot coordination/concurrence required for a 
pollution prevention settlement which inyolyes more than one 
Region will vary according to the nature and complexity of the 
proposal. The negotiation team should at a •inimUll notify and 
cgordinate with other affected Regions about pollution prevention 
conditions which would have· an impact on facilities in t!lose 
R99ions (e.q. an agreement tor the respondent to conduct 
environmental audits: or an agreement for solvent substitution at 
other facilities not in violation). . 

However, the negotiation team would have to res;eiye 
the cgncµrrence gf all affected Reqigns if the propgsed pgllutign 
prevention condition inyolyed siqnif icant oversight resources or 
activities (e.q., if it required major construction or process 
changes). For this ~ype ot situation, th• settlement team must 
notify all affected R99ions that it is considei'iftCJ the inclusion 
of such conditions as part of a proposed settlement prior to the 
codpletion of the neqotiations. These Reqiona will then have the 
opportunity to· comment on the·. substance and recommend changes to 
the scope of the proposal. Each entity will baye to concur with 
the pollution prevention condition and agree tg provide tbe 
necessarv gveaight in order fgr it to be inclµded in tbt 
settlement aqreepent. The Proqrams and Reqions must also agree 
on their respective tracking and oversight re~pons.ibU.ities 
betore lodging the consent order or decree. 

The Headquarters compliance programs and the Off ice of 
Enforcement will be available to help Reqions coordinate this 
concurrence process, and to help the parties reach a consensus on 
oversiqbt roles and responsibilities, where necessary. 
concurr•~-by the Headqua~rs prQCJra• office and the Offi~e of 
Entorceaent vill be mandatory only where it is already required 
by e,xist~del~ations or tor suppleaental projects as de~ribed 
in th• sv11111.,ntal Environmental prgiects policy. . 

J '\ • 

v. Org1Qi~a;10nat I.sues 
· . 

~ 
. 

' • 
;. 

A. ·c9pi11 of StJi'lem!n;ts: : ... _ 
. . ~ . 

i Th• Reciiob ;.hou~ ~ ~o~eti oi sett.1.i!aents vitb P.,.Ollution 
pr•vention eondi ~ions -to·. the i:espec.ti ve na1;iQnal compliance 
officer (corisent 'order) or Associate Enforcellilnt cow:isel (consent 
decree) for insertion to the Enforcement OOCket Retrieval System 
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(EDRS). In addition, the Reqion should enter a brief descrip~lve 
summary of the settlement (l-2 pages) into the Pollution 
Preyention Information Clearinghouse (PPIC, 1-800-424-9346) 
enforce!irent settlement file which is being established. This will 
enable all the Programs and Regions to have "real time" 
information about pollution prevention settlements which have 
been executed, and will enable the Off ice of Enforcement and the 
programs to conduct an overall assessment of the impact of 
pollution prevention conditions in Agency settlements as part of 
the process of developing a final settlement policy in FY 1993. 

B. Media-Specific Policies 

The media proqrams and Reqions bave be9UJ1 to implement their 
own pollution prev~ntion strateqies. Since they are still 
qaininq experience in identityinq and applying source reduction 
technoloqies to enforcement situations~ and developinq the 
technoloqy and resources to track and evaluate these conditions, 
this interim policy adopts a phased approach that eRcouraqes, 
put does not require, them to try to incorporate pollution 
prevention conditions on a case-by-case basis where they enhance 
the prospects for long-term compliance and pollution reduction. 

Each natior.al program· manaqer may decide whether to develop 
its own specific pollution prevention quidanee (consistent ~ith 
~his interim guidance) or continue to use the general interim 
guidance. Program-specific guidance should discuss ~ to 
include pollution prevention conditions in settlements, and 
describe the cate9ories of violations tor which pollution 
prevention "fixes" are most eneoura9ed and the specific types of 
source reduction or recycling activities considered appropriate 
for that program. The National Proqram Manaqer may also adopt 
additional report1n9 or concurrence requirements beyond those 
described in this interim policy. The Proqrams can develop 
specific policies on their own schedule, utilizing this general 
interim policy until they do so. 
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suppleaental inviroruaental PrOiects 

A. Introduction -
In settlement of environmental enforcement cases, the United 

States will insist upon terms which require defendants to achieve 
and maintain compliance with Federal environmental laws and 
regulations. In certain instances, additional relief .in the form 
of projects remediatinq the adverse public health or environment
al consequences of the violations at issue may be included in the 
settlement to off set the effects of the particular violation 
which prompted the suit. As part of the settlement, the size of 
the final assessed penalty may reflect the commitment of the 
defendant/respondent to undertake environmentally beneficial 
expenditures ("Supple•ental Environmental Projects"). 

EVen when such conditions serve as a basis tor considerinq a 
Supplemental Environmental Project, the Agency's penalty policies 
will still require the assessment of a substantial monetary 
penalty according to criteria described in A Framework for 
Statute-Specific Approacbes to Penalty Assessments; Implementing 
EPA's Policy on Ciyil Penalties (GM-22), generally at a level. 
which captures the defendant/respondent's economic benefit of · 
noncompliance p1us·so11e appreciable portion of the gravity 
component of the penalty. Each ~dministrative settlement in 
which a "horizontal" supplement · ·?nmen~al Project or 
substitute performance is propose:- ·. :.= below) must be approved 
by the Assistant Adainistrator tor Enforcement, and, Where 
required by the Agency's delegations policy, the media Assistant 
Administrator. Judicial settlements, including any of the 
projects described herein, will continue to require the approval 
of the Assistant Administrator for Enforcement and also be 
approved by the Assistant Attorney General for the Environment 
and Natural Resources Division. 

EPA will expand its approach to supplemental Environmental 
Projects while also -intaining a nexus (relationship) between 
the original violation and th• supplemental pro·ject. EPA may 
approve a suppleaental project so long as that project furthers 
the Agency's statutory aandates to clean up the environment and 
deter violations of the law. 1 Accordingly, supplemental projects 

A supplemental project cannot be us8d to resolve 
violations at a facility other than the facility or facilities 
which are the subject of the enforce .. nt action. This would run 
counter to deterrence objectives, since it· would effectively give 
a company a penalty "break" for violations at one facility for 
undertaking what amounts to legally required. compliance efforts 
at another facility. Such a scenario would operate to reward 
recalcitrance, poor-management practices, an~. non-compliance. 
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may be considered if: (1) violations are corrected through 
actions to ensure future compliance; (2) deterrence objectives 
are served by payment of a substantial monetary penalty as 
discussed above; and (3) there is an appropriate "nexus" or 
relatiommip between the nature of the violation and the 
env~ronmental benefits to be derived from the supplemental 
proJect. 

All supplemental projects must improve the injured 
environment or reduce the total risk burden posed to public 
health or the environment by the identified violations. The five 
categories of permissible supplemental activities are pollution 
prevention, pollution reduction, environmental restoration, 
environmental auditing projects, and public awareness projects 
which are directly related to addressinq compliance problems 
within the industry within which the violation took place. EPA 
negotiators should make it clear to a defendant/respondent 
interested in proposing a supplemental project that the Agency is 
looking only for these types of projects (cf. section F, below) . . 

Under ~ circWRStances will a defendant/responde~t be given 
additional time to correct the violation and return to compliance 
in exchange for the conduct of a supplemental project. 

B. Categories of supplemental Envirgruaental Prp1ec;ts 

Five categories of projects will be considered as potential 
Supplemental Environmental Projec- ·-=e to meeting the 
additional criteria described in _ -·•9 sections. 

1. Pollutign Preyentign Prgiects 

Consist•nt with the.Aqency!s.!orthcoming Pollution 
Prevention Policy Statement and Pollution Prevention Strategy, a 
pollution prevention project substantially reduces or prevents 
the generation or creation of pollutants through use reduction 
(i.e., by changing industrial processes, or by substituting · 
different fuels or materials) or through application of closed-
loop processes. A project_.!!lhich substantially reduces the · 
discharge of generated pollutants throuqh innovative recycling 
technologies may be considered a pollution prevention project if 
che pollutants are kept out of the environment in perpetuity. 

2. Pollution Red,uctign Prgjects 

A pollution reduction project is defined as a project which 
goes sul:>stantially beyond compliance witb discharge liaitations 
to further reduce the amount of pollution that would otherwise be 
discharged. into the environment. Examples include a project that 
reduces the discharge of pollutants throuqh ilore effective end
of-pipe or stack removal technologies; throu9h improved operation 
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and maintenance; or recycling of residuals at the end of the 
pipC •I -

Sometimes an acceptable pollution reduction project ~ 
encompass an "accelerated compliance project". For instance, 
assuming there is a statutory or regulatory schedule for 
pollution phaseout or reduction (or is likely to be proposed in 
the foreseeable future, e.g., an upcoming rulemaking), if a 
defendant/respondent proposes to complete a phaseout or reduction 
at least 24 months ahead of time, and such proposal for 
accelerated compliance can be demonstrated to result in 
significant pollution reduction (i.e., one can objectively 
quantify a sµbstantial amount of pollution reduction due to the 
accelerated compliance) then such a proposal may proceed to be 
evaluated according to the rest · ·· -:!le appropriateness c:riteria 
below. In addition, if the d£ -~nt/respondent substitutes 
another substance for the one ~einq phased out, he has the burden 
to demonstrate that the substance is non-polluting, otherwise no 
supplemental environmental project will be allowed and, indeed, 
additional liability may accrue. 

3. Proiects Bemediatinq Adyerse Public Health or 
Enyiromnental Conseq.uences (Environmental Restoration 
Projects) 

An environmental restoration project is defined as a project 
that not only repairs the damage done to the environment because 
of the violation, but which goes beyond repair to enhance the 
environment in the vicinity of the violating facility. 

4. Enyironmental Auditing Proiects 

Environmental Auditing that represents general qood business 
practices are not acceptal:>le supplemental projects under this 
policy (cf. Section E). 1 However, auch a project may be 

· considered by the .Agency if the defendant/respondent undertakes 
additional auditing practices. designed to seek corrections to 

Where the obliqation to reduce the pollution is already 
effective, or is subject to an "as soon as practicable" 
or comparable standard, a proposal to further reduce 
pollution would not fulfill the definition ot a pollution 

- reduction project, and would not be appropriate. 

It should be noted that the Agency has the.authority to 
require an environmental audit as an elemen~ of injunctive 
relief when it deems it appropriate given _the fact pattern 
surrounding the violation subject to the usual limits on-the 
scope of injunctive relief. 
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existing management and/or environmental practices whos"e 
deficiencies appear to be contributing to recurring or potential 
violations. These other potential violations may encompass not 
only the-.Tiola~ing facility, but other facilities owned and 
operated by the defendant/respondent, in order to identify, and 
correct as necessary, management or environmental practices that 
could lead to recurring or future violations of the type which 
are the basis. for the enforcement action.• 

Audit p~ojects which fall within the scope of this policy 
can be justified as furthering the Agency's legitimate goal of 
encouraging compliance with and avoiding, as well as detecting, 
violation of federal environmental laws arid regulations. such 
audits will not, however, be approved as a supplemental project 
in order to deal with similar, obvious violations at other 
facilities. · • 

5. Enforcement-Related Enyironmental Public Awareness 
Projects 

These projects are defined as publications, broadcasts~ 
or seminars which underscore for the regulated community the 
importance of complying with environmental laws or dissem.inata 
technical information.about the means of complying with ~ 
environmental laws. Permissible public awareness projects may
included sponsoring industry-wide seminars directly related to 
correcting widespread or prevalent violations within an industry, 
e.g., a media campaign funded by the violator to discourage fuel 
switching and tampering with automobile pollution control equip
ment or one which calls for the defendant/respondent to organize 
a conference or sponsor a series of public service announcements 
describing how violations were corrected at a facility through 
the use of innovative technology and how similar facilities could 
also implem~nt these production changes. -- · 

Public Awareness Projects directly serve Agency deterrence 
objectives and contribute indirectly to Agency enforcement 
efforts. Though they are not subject to the nexus requirement 
applicable to other supplemental environmental projects, they 
must be related to the type-of violations which are/were the 
subject of the underlying lawsuit. Defendants/respondents who 
fund or implement a public awareness project must also agree to 
publicly state in a prominent manner that the project.was 
undertaken as part of the settlement of a lawsuit brought by the 
Agency or a State. These projects will be closely scrutinized to 
ensure that they fulfill the legitimate objectives of this policy 
in all respects. 

• Of course, this requ1rement is subject to the 
qualifications of footnote 1. 
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-6. Projects Not Allowed as Supplemental Projects. 

several types of projects, which have been proposed in the 
pas~, woUld no longer be approveable Supplemental Environmental 
Projects. Examples of projects that wo~ld n.Qt be eligible 
include: 

1. general educational or environmental awareness
ra1s1ng projects (e.g., sponsoring public seminars 
about, or invitinq local schools to tour, the 
environmental controls at a facility: promoting 
recycling in a comm.unity); 

2. contribution to research at a college or 
university concerning the environmental a~ea of 
noncompliance or concerning any other area of 
environmental study: 

~ 

J. a project unrelated to the enforcemen~ action, but 
otherwise beneficial to the community e.g., 
contribute to local charity~. 

c. "Nexus" CRelationshipl of Supplemental Enyironmental Project 
to the Violation 

The categories of Supplemental Environmental Projects 
described above (except for Public Awareness Projects) may be 
considered if there is an appropriate "nexus• or relationship 
between the nature of the violation and the environmental 
benefits to be derived from the type of supplemental project. 
For example, the •nexus• between the violation and an 
environmental restoration project exists when it remediates 
injury caused by the same pollutant at the same facility giving 
rise to the violation. Such projects must further the Agency's 
mission as defined by appropriate statutory mandates, including 
the purpose sections of the various statutes under which EPA 
operates. The Aqency will evaluate whether the required "nexus" 
between the pollutant discharqe violation and the project exists . 

... ---
l. Reg,uirements for Remediation Projects 

Examples of circwastances presentinq ~n appropriate nexus 
include: 

a. A project requiring the purchase of wetlands which then 
act to purqe pollutants unlawfully discharged in 
receiving waters. In this example, EPA will evaluate 
wh~ther the required •nexus• between the pollutant 
discharge violations and the wetlands to be pur~hased 
can be established. EPA will evaluate the nexus 
between the project and the violation in terms of both 
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geography and the pollution treatment benefits of the 
wetlands. 

b. A project which calls for the acquisition and 
- preservat~o~ of wetlands in th~ immediate vicinity of 

wetlands lnJured by unlawful discharges, in order to 
replace the environmental services lost by reason of 
such injury. 

c. A "restoration" project, such as a stream sediment 
characterization or remediation program to determine 
the extent and nature of pollution caused by the 
violation and to formulate and implement a plan for 
remediatinq sediment near the facility. such a stream 
sediment characterizati·::- • restoration project, if 
obtainable as injunct! -•et pursuant to the 
statutory provisions ox uie Clean Water Act in the 
particular case, would not be approveable as a 
supplemental project. 

2. Nexus tor pgllutign Preyentign/Pgllution Reduction/ 
Enyironmental Restoration/Enyirgomlntal Auditing 
Projects 

The "nexus• for pollution prevention. pollution reduction, 
environmental restoration and environaental auditinq projects may 
either be vertical or hgrizontal. as described below. 

a. Vertical "Nexµs• 

A "vertical" nexus exists when th• supplemental project 
operates to reduce pollutant loadinqs to a given environmental 
medium to offset earlier excess loadings ot the saae pollutant in 
the same mediua wbic:h were created.by-th• violation in question. 
Even ·1t the violations are correcte4 by reducinq pollutant 
loadings to the levels required by lav, further reductions may be 
warranted in order.:. to alleviate the risk to. th• environment or 
public health eaused by past excess loadings. Typically, such 
projects f ollov a violation back into tbe man\lf acturing process · 
to address. the root cause 2.t. the pollution. such reductions may 
be obtained froa the source responsible for the violation or, in 
appropriate cas••· way be oocained froa another source, either 
upstreaa. up gradient or upwind of the responsible source. 

For example. if pollutants were diacbarqed in violation of 
the Clean Water Act fro• a facility at a certain point along a 
river, an acceptable pollution reduction project would be to 
reduce discharges of that saae pollutant at an upstream facility 
on the saae river. Another classic exaaple of a •vertical" 
pollution prevention activity is th• alterat;i.on of a production 
process at a facility wbich handles a portion of the 
manufacturing process antecedent to that whicb caused the 
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violation of the regulatory requirement in a way that yields 
reductions or total elimination of the residual pollutant 
discharqes to the environmental media assaulted by the violation. 
Both of ~ese examples present the necessary nexus between the 
violation and the supplemental project. 

b. Horizontal "Nexus" 

A "horizontal" nexus exists when the supplemental project 
involves either (a) relief for different media at a given 
facility or b) relief for the same medium at different 
facilities. The nexus between supplemental projects in this 
category and the violation must be carefully scrutinized. The 
nexus will be met only if the supplemental project would reduce 
the overall public health or environmental risk posed by" _the 
facility responsible for the violation or enhances the prospects 
lor reducinq or eliminat±nq the likelihood of future violations 
substantially similar to those which are the basis fqr the. 
enforcement action. Approval of such projects is appropriate 
only where the terms of the settlement insure that the 
defendant/respondent will be subject to required injunctive 
relief prescribed by the compliance and deterrence policies 
stated in the various Acts and their implementinq regulations. 
In those circumstances~ the Agency believes the required nexus to 
th~ statutory goals has been met. 

Following are examples of a: ~ projects demonstrating 
a "horizontal" nexus to the viola'C..o.vn: 

l. Violations of the Resoqrce Conservation and Recovery Act 
(RCRA) or the Clean Water Act may have exposed the 
neighboring community to increased health risks because of 
drinking water-contamination. In addition to correcting 
these violations, it may be appropriate to reduce toxic air 
emissions froa the same facility in order to compensate for 
the excess health risk to the community which resulted from 
the RCRA or CWA violations. 

2. A supplemental projec:t--is proposed which reduces pollutant 
dischar9es at a defendant;:~spondent's other facilities 
within the same air quality basin or water shed as at the 
facility wtlich violated legal requirements applicable to 
releases of the same pollutant. In this case,· the overall 
supplemental project would be designed to reduce the overall 
health or environmental risk posed by related operations to 
the environment or to the health of residents in the sam• 

.qeoqraphic vicinity by reducing pollutant discharqes to the 
air basin or watershed and to compensate for past excess 
discharqes. 
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3. A supplemental project is proposed which reduces po.llutant 
discharges at a defendant/respondent's other (non
violating) facility(ies). sue~ a project would be 
app£.oveabl9 where the violating and non-violating facilities 
are engaged in the same production activities and use the 
same production processes, where appreciable risks of 
violations and legal requirements applicable to releases 
of that same pollutant substantially similar to those at 
the violating facility are posed by the non-violating 
facility(ies), and where the defendant/respondent can 
establish that significant economies of scale would be 
achieved by incorporating pollution prevention process 
changes at both the violating and non-violating facilities. 
Alternatively, the settlement could call for the defendant/ 
respondent to substitute input chemicals across all such 
facilities (e.g., replace higher toxic solvents witli lower 
toxic solvents at-all paint manufacturing plants) or to 
reduce the emissions loadings of particular emissions at all 
such facilities as part of a NESHAPS settlement.. Such 
projects would, therefore, reduce the overall health or 
environmental risk posed by such operations to the 
environment or to the health of residents in the same 
geoqraphic vicinity. 

4. In settlement of a Toxic Substances Control Act (TSCA) 
PMN (premanufacture notification) violation for 
manufacturing a polymer without providing-formal advance 
notice at a facility, the defendant/respondent could 
establish a closed loop recycling system to reduce the 
amount of that facility's product manufacturing waste which 
must be sent to a RCRA Subtitle C landfill. Operating the 
facility in violation of T~"'"' -:reated a rtsk of unwarranted 
health or environmental i~. . . If TSCA penalty and 
injunction requirements have oeen met, then the supplemental 
project could be justified on the qrounds that it would 
compensate for this unwarranted risk by reducinq the overall 
health or environmental risk presented by the facility. 

After th• project.category and "nexus• criteria have been 
met, a potential supplemental project must also meet the 
critaria described in the followinq sections, below. Most of 
the conditions below applied in the past, but some are new. 
All of these conditions must be met before a supplemental 
project aay be accepted. 

o. St1tu1 gf th• Enforcement Action/Compliance History of 
pefendant/Respgndent 

Any defendant/respondent against whom the Agency has-taken 
an enforcement action may propose to undertake a supplemental 
project at any time prior to resolution of th~- action, although 
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the Agency should consider both the status of the litigation; 
administrative action and the resources that have been committed 
to it b!'!ore deciding whether to accept it. In addition, the 
raspondent's enforcement.history and capability to successfully 
complete the project must be examined during evaluation of a 
supple~ental project proposal. 

The Agency negotiators must also consider whether the 
defendant/respondent has the technical and economic resources 
needed to successfully implement the supplemental project. In 
addition, a respondent who is a repeat offender may be a less 
appropriate respondent from which to receive and evaluate a 
supplemental project proposal than a.first time violator. 

E:,, Main Beneficiary of a Supplemental Enyiroomental Project 

The Federal Government's sole interest in considering 
supplemental projects is to ameliorate the adverse public health 
and/or environmental impacts of violations. Projects are ~ 
intended to· reward the defendant/respondent for undertaking 
activities which are obviously in his economic self-interest 
(e.q., update or modernize a plant to become more competitive). 
Therefore, as a qeneral rule, ·these projects will usually not be 
approved when they represent a "sound business practice", i.e., 
capital expenditures or management improvements for which the 
Federal negotiators may reasonably conclude that the regulated 
entity, rather than the public, is likely to receive the substan
tial share of the benefits which accrue from. it. 

The ~ exception to the prohibition against acceptance of 
a supplemental project which represents a "sound business 
practice" is for a gollution prevention project. Although a 
pollution prevention project can be viewed as a "sound business 
practice" since (by definition) it is designed both to make 
production more efficient and reduce the likelihood of 
noncompliance, it also has the advantage Qf potentially providing 
significant long-term. environmental and health benefits to the 
public •. Therefore, the "sound business practice" limitation will 
be waived s;mJ.x for pollution prevention projects if the Federal . 
negotiators decide, after due consideration and upon a clear 
demonstration by the defendant/respondent as to what the public 
health and/or environmental benefits would be, that those 
henef its are so substantial that the public interest would be 
best served by providing additional incentives to undertake the 
project. 

F. Extent to Which the Final Assesse4 Penalty can Reflect a 
Sypplemental Environmental Project 

Although supplemental projeccs may directly fulfill EPA's 
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goal of protecting and restorlnq the environment, there·is an 
important countervailing enforcement goal that penalties 
should have the strongest possible deterrent effect upon the 
regulatedacommunity. Moreover, the Agency's penalty policies 
require the assessment of a substantial monetary penalty 
a7c~rding to.criteria described in "Implementing EPA's Policy on 
Civil Penalties" (GK-22), generally at a level which captures the 
defendant/respondent's economic benefit' of noncompliance plus 
some appreciable portion of the gravity component of the 
penalty.' 

In addition, EPA must not lower the amount it decides to 
accept in penalties by more than the after-tax amount the 
violator spends on the project. EPA should calculate the net 
present after tax value of the supplemental project at the time 
that the assessed penalty is bein9 calculated. It a supplemental 
project is approved, a portion of the gravity component of the 
pena~~Y may be mitigated by an a.aunt up to the net present 
after•tax cost of the supplemental project, dependinq on the 
level of environmental benefits to the public. 

G. Supplemental Enyiromgental 2roiect1 for Studies 

Supplemental Environmental Projects for studies ·will not be 
allowed without an accompanying collaitment to implement the 
results. First, little or no environmental benefit may result in 
the absence of implementation. second, it is also quite possible 

· that this type of project is one which the violator could 
reasonably be expected to do as a •sound business practice". 

Pollution prevention, pollution reduction and environmental 
restoration studies, as well as environmental audits, are defined 
narrowly. for. purposes of meeting Supplemental Environmental 
Project policy guidelines. They will gDl.x be eligible as 
supplemental projects if they are a part of an Aqency-approved 
set of actions to reduce. prevent. or ameliorate the effects of 
pollution at the respondent's facility (e.9., a comprehensive 

....... -· 
, Where a violation is found which did not confer a 

siqnificant economic benefit, e.9. a failure to notify, the 
settlement llUSt still include paYJl8l'it of a penalty which at least 
captures a portion of the proposed gravity coaponent. 

• If a defendant/respondent can establish through use of 
documents and affidavits sworn under penalty of perjury that it 
cannot afford to pay the civil penalty derived fro• use of the 
appropriate civil penalty policy, the Agency.will consider
entering into an •ability to pay settlement•·for less than the 
economic benefit of non-compliance. 
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waste minimization or emissi~ns reduction program). The amount 
attributable to a supplemental project may include the costs of 
necessa~ studies. Nonetheless, a respondent's offer to conduct 
a study, without an accompanying commitment to implement the 
results, will not be eligible for penalty reduction. In 
considerin~ the applicability of a proposed study, the Agency 
negotiators will consider the likelihood of success, i.e., 
substantial pollution reduction or prevention, in making a 
determination. 

While studies are not by themselves eligible supplemental 
environmental projects, to encourage pollution prevention, EPA 
will make a limited exception to this general approach for 
pollution prevention studies. such c:.~~idies will be eligible for 
a penalty offset when they are ~~· 1ency-approved set of 
pollution prevention activiti= .y and are designed to 
correct the violation (e.9., a---.--- --dsibility study, waste 
minimization opportunity assessment, or waste reduction audit) . . 

The size of the penalty offset may include the costs of the 
studies. The commitment to conduct the study also must be 
tangible (e.g., the project completed on schedule, etc.). The 
u.s. must have the authority to review the completed study to· 
decide whether it is technol09ically and/or economically feasible 
to implement the results. ..Should the U.S. ·decide that the 
results can be implemented but the defendant/ respondent is 
unwilling to do so, the "offset• for the pollution prevention 
study will be rescinded and the f i~al assessed penalty must be 
paid in full (cf. Section J. on rayment assurance). 

H. Substitute Performance ot Supplemental Environmental 
Projects 

A supplemental environmental project which, meets the other 
criteria of this policy may consist in part or whole of 
subs~itute performance by an entity or entities other than the 
violator. Such a substitute must bear a reasonable geographical 
or media-specific relationship to the underlying violation. This 
substitute performance ·~~-be assured through agreements which 
are enforceable by EPA, and may consist of agreements for 
emissions limits, process desiqn·or input changes, nat~ral 
resource preservation or conservation easements, or other means 
of achieving compliance with the terms of the proposed 
supplemental enviror.mental project. In the event a violator 
proposes acceptable substitute performance; EPA will credit the 
violator with an amount up to the net after tax cost of the 
project as if it were being performed by the violator. The 
v·iolator, will, however, remain responsible ·for the performance 
of the project or the payment of the penalty· offs~t if substitute 
performance is not completed. 
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I. Leyel of Concurrence 

.There may be practical problems in administering cross
media and./or cross-regional projects. Staff allocations for 
oversight requirements will necessarily increase, as will the 
level of resources needed !or tracking purposes since tracking a 
supplemental project is more complex than tracking whether a 
payment is made. In addition, the likelihood of new issues 
~mer9in9 ~ue to noncompliance with the conditions of the project 
is significant. 

The extent of coordination/concurrence for a supplemental 
project which involved more than one Region will vary according 
to the nature and complexity of the proposal. All affected 
Reqions must be notified about a supplemental project which would 
have only a modest impact on facilities in those Regions°(e.g., a 
commitment to undertake an environmental audit at all of the 
defendant/respondent's facilities across the country). However, 
all affected Regions would have to concur in a proposed 
supplemental project which would involve significant oversight 
resources or activities (e.g., a pollution prevention activity 
which required major construction or process changes). Also, all 
affected EPA parties must be consulted on their respective 
oversight responsibilities. As stated previously, judicial 
settlements, including any of the projects described herein, will 
continue to require the approval of the Assistant Adm.i.nistrator 
for Enforcement and also be approved by the Assistant Attorney 
General for the Environment and N7-~~=3l Resources Division. 

Each proposed administrative settlement which has a 
"horizontal" nexus to the violation or which involves substitute 
performance also must be approved by the Assistant Administrator 
for Enforcement and, where required by the Agency's delegations 
policy, the media Assistant Administrator. 

J. Oversight/Tracking 

supplemental Environmental Projects may require third-party 
oversight. In such cases,-these oversiqht -costs should be borne 
by the respondent, and it must aqree as a part of the settlement 
to pay tor an independent, third-party auditor to monitor the 
status of the supplemental project. Th• auditor will be required 
by the settl ... nt to subait specific periodic reports, including 
a final report evaluating the success or failure of tb• 
supplemental project, and the deqree to which the project 
satisfied these guidelines. All reports must be submitted to 
EPA. Upon request, EPA may provide copies of the reports, or 
copies of portions of the reports, to the respondent. The timing 
and amount of reports released to the defendant/responden~shall 
be at EPA's sole discretion. · 
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Obviously, a certain amount of government oversight will be 
required to.monitor compliance with the terms of an agreement 
that contains a supplemental project. "Horizontal" pollution 
prevention-or pollution reduction supplemental projects which 
involve more than one Region (e.g., production changes at wore 
than one facility) may require additional oversight, and the 
estimated amount of time and resources required for effective 
oversight is another criteria which the negotiators should use to 
determine whether to include the project in tha settlement 
agreement. 

The consent order or decree shall specify overall timeliness 
and milestones to be met in implementing the supplemental . 
project. If the defendant/respondent does not comply 
satisfactorily with the terms of the supplemental project, he 
shall be liable for the amount by which the assessed penalty was 
reduced (with applicable interest). The consent order or decree 
should contain a mechanism for assuring prompt payment, e.g., 
through stipulated penalties consistent with the othe~ sections 
of this policy or, it appropriate, the posting of a bond (in the 
amount by which the assessed penalty was reduced) to be forfeited 
if the supplemental project is not fully implemented. 

K. pocum,enting Approyal Of Supplemental Enyironmental Proiect 
_Proposals 

In all cases where supplemental projects are approved as 
part of the settlement, the case file should contain 
documentation showing that each of the appropriateness ~riteria 
listed above have been met in that particular case. A copy of 
the evaluation and approval document shall be sent to the Off ice 
of Enforcement and the National Compliance Otf icer concurrent 
with the approval ot the Regional Administrator, or other 
authorized approving official, and to the Assistant Attorney 
General for the Environment and Natural Resources Division. 

L. Coverage ot this Policy 

This. docwlent revises--and. supercedes the appropriate 
sections of the Agency's general civil penalty policy (GM-22), 
and constitutes Agency policy =elating to supplemental environ
mental projects. Kedia-specific penalty policies will be revised 
as soon as possible to be consistent with it. During this 
interim period, in the event of any conflict between this general 
policy and a media-specific policy, this policy is controlling. 



MEMORANDUM 

Attachment B 

UNrTCO ST A TES ENVIROHMEHT AL PROTECTION AGENCY 

WASHINGTON, O.C. 20460 

-e 

SUBJECT: creation of an Agency Workgroup on Multi-media 
Enforcement~ 

FROM: James M. sii~~~__;::: 
Assistant · istrator 

TO: Deputy Regional Administrators 
Headquarters Compliance Off ice Directors 
OE Headquarters Managers 
Regional counsels 

In Fiscal Year 1990, the Agency set a new course for 
Enforcement in the Enforcement Four Year Strateqic Plan. several 
ele~ents of that plan call for a more holistic, multi-media 
approach to enforcement. This included better tarqetinq of 
enforcement resources on qeographic areas, pollutants, industries 
or companies of concern, innovative enforcement settlement 
conditions which address broader environmental management and 
pollution prevention concerns and systematic screening of cases, 
employing new, integrated databases. This direction was given 
increased impetus by the Administrator's stated goal that 25% of 
enforcement activities include multi-media elements. Despite the 
broad consensus that EPA needs to adopt more of .a multi-media 
perspective in its actions, our management systems are ill
suited to acknowledging the full benefits of these efforts. 

The Deputy Administrator has directed the Off ice of 
Erif orcement to lead an aqe~s;y-wide workqroup to address 
implementation issues in the Agency's multi-media/cross-program 
enforcem9Jlt:·approaches. The workqroup will play a vital role in 
helping tll9 aqency realize the vision set forth in the 
Enforcement Pour Year Strategic Plan and the Administrator's goal 
that 25t of our enforcement activities have multi-media elemerats. 
The workqroup recommendations will be reviewed with the 
Enforcement Management Co\incil. On an ongoing basis, the 
workgroup will also serve to maintain an awareness of the 
progress of the ··Regions and share results. 
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I. Kisaioa 

1- The workqroup will begin immediately to develop 
recomme~d1!1"tions f~r implem~n~a~ion beginning next fiscal year, or 
sooner 7f appropriate, definit1ons, accountability, resource 
allocation and systems improvements to further foster multi
media enforcement. Issues that should be addressed include: 

o ~::·1ould we revise the definition of the Administrator's 
multi-media qoal so that it drives us in the right 
direction? What changes or clarifications are needed? 

... '">·' 

o How should we further define the role of-States in 
meeting the goal? 

o What barriers must be eliainated to achieve the qoal? 

o How can we usefully assess how close we are to ~eetinq the 
goal? 

o How can we recognize and reward success? 

o Do we have sufficient funding. and resource 
incentives for conducting aulti-lledia inspections? 
What funding incentives· miqht be ne.c!ed to foster 
more multi-media enforcement action? 

o How can we credit Reqions for different types of 
cases, (e.g. •weighted beans• not necessarily in a 
workload sense but in th• sense of pU))lic accounting)? 

The workqroup will review regional transition plans submitted at 
the end of February, and vork closely vith Regions throughout the 
year to identify both implementation and record-keeping issues 
they are encountering in trying to portray their progress. Ideas 
and approaches should be shared with other Regions. 

2- In discharqing its responsibility, th• vork9roup will review 
the end-of-year proqress reports from each Region on how well 
they did ~ iapl-enting th• mul.ti-aedia goal of the.Agency. . . . 

3- The varkqroup will e•tablish criteria and a process for 
recognizincJ and rewarding exemplary Regional multi-media activity 
basfld upon the end of year. progress reports. 

4- The workqroup vill help design a means ot evaluating regional 
implementation ot the case screenincJ guidance and make 
recommendations for ensuring that: 1) the process is 
accomplishing its purpose without adverse impact on regional 
enforcement operations, and 2) it focuses multi-media attention 
on appropriate violations and sources. 



II. Coapoaition 

Headquarters 

Chair 

Regions 

3 

Office of Compliance Analysis and 
Program Operations (3) rep~esentatives 
on budget, accountability and planning 

National Enforcement Investigations 
Center 

Associate Enforcement Counsels (2 Branch 
Chiefs} 

Office of Policy, Planning and • 
Evaluation (Program Evaluation 
Division) 

Off ice of Water Enforcement and Permits 

Office of Waste Pro9rams Enforcement. 

Office of Compliance Konitorin9 

stationary Source Air Compliance 
Division 

We will seek representative Branch Chiefs from Reqional 
counsel, Air, Water, Waste, Toxics, Management, and 
Environment Service Divisions, and are proposin9 this mix 
with representatives from all Reqions. Individuals will be 
selected in consultation with our Lead Region, Reqion I, and 
with the approval of Reqional Management. 
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l":\ITED STATES E\Yl~O\\iE\TAL PROTECTIO\ AGE\ CY 
WASHI:\GTO~. D.C. :D-160 

MEMORANDUM 

SUBJECT: Final EPA Policy on the Inclusion of Environmental 
Auditing Provisions in Enforcement Settlements 

FROM: \ ~ ~ ' r-. Thomas L. Adams, Jr. -..<;."--. ~. -""'~~ 
Assistant Administrator for Enforcement 

and Compliance Monitoring 

TO: Addressees 

On July 17, 1986, this Office circulated a draft EPA 
Policy on the Inclusion of Environmental Auditing Provisions 
in Enforcement Settlements. I am pleased to report that Agency 
comments were almost uniformly supportive of the draft as 
written. Attached please find a final version of the policy, 
including summaries of the known auditing settlements that 
Agency personnel have achieved to date and several model audit 
provisions that Agency negotiators may use as a starting point 
in fashioning settlements that address the circumstances of 
each case. 

I believe that the inclusion of environmental auditing 
provisions in selected settlements offers EPA the ability 
to accompli'sh more effectively its primary mission, namely, 
to secure environmental compliance. Accordingly, I would 
like to renew last July's call for EPA's Offices of Regional 
Counsel a.nd program enforcement off ices to consider including 
audit provisions in settlements where the underlying cases 
meet the criteria of the attached policy statement. 

Inquiries concerning this policy should be directed to 
Neil Stoloff, Legal Enforcement Policy Branch, FTS 475-8777, 
E-Mail box 2261, LE-130A· Thank you for your consideration of 
this .important matter. 

Attachments 
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Addressees a 

Assistant Administrators 
Associate Administrator for Regional Operations 
General Counsel 
Associate Enforcement Counsels 
Director, Office of Criminal Enforcement and Special Litigation 
Director, Office of Compliance Analysis and Program Operations 
Headquarters Compliance Program Division Directors 
Director, NEIC 
Regional Administrators, Regions I-X 
Regional Counsels, Regions I-X 
Regional Compliance Program Division Directors, Regions I-X 
Principal Regional Enforcement Contacts, Regions I-X 
Enforcement Policy Workgroup 

cc: Administrator 
Deputy Administrator 
John Ulfelder 
David Buente, Department of Justice (DOJ) 
Nancy Firestone, DOJ 



THE POLICIES AND PROCEDURES ESTABLISHED IN THIS DOCUMENT ARE 
INTENDED SOLELY AS GUIDANCE FOR GOVERNMENT PERSONNEL. THEY ARE 
NOT INTENDED, AND CANNOT BE RELIED UPON, TO CREATE ANY RIGHTS, 
SUBSTANTIVE OR PROCEDURAL, ENFORCEABLE BY ANY PARTY IN LITIGATION 
WITH THE UNITED STATES. THE AGENCY RESERVES THE RIGHT TO ACT 
AT VARIANCE WITH THESE POLICIES AND PROCEDURES AND TO CHANGE 
THEM AT ANY TIME WITHOUT PUBLIC NOTICE. 



EPA POLICY ON THE INCLUSION OF ENVIRONMENTAL AUDITING 
PROVISIONS IN ENFORCEMENT SETTLEMENTS 

I. Purpose 

The purpose of this document is to provide Agency enforce
ment personnel with gE;eral criteria for and guidance on selecting 
judicial and administrative enforcement cases in which EPA will 
seek to include environmental auditing provisions among the 
terms of any settlement. This document supplements the ''Guidance 

·for Drafting Judicial Consent Decrees."!/ 

II. Background 

On July 9, 1986, EPA announced its environmental auditing 
policy statement (Attachment A) which encourages the regulated 
community 1 s use of environmental auditing to help achieve and 
maintain compliance with environmental laws and regulations.2/ 
That policy states that 11 EPA may propose environmental auditing 
provisions in consent decrees and in other ~ettlement negotiations 
where auditing could provide a re~edy for identified problems 
and reduce the likelihood of similar problems recurring in the 
future. "l/ 

In recent years, Agency negotiators have achieved numerous 
settlem~nts that require regulated entities to audit their 
operations. (Attachment a is a representative sample of the 
auditing settlements that the Agency has achieved to date.) 
These innovative settlements have been highly successful in 
enabling the Agency to accomplish inore effectively its primary 
ni~sion, namely, to secure environ~ental compliance. Indeed, 
auditing provisions in enforcement settlements have provide1l 
several important benefits to the Agency by enhancing its 
ability to: 

0 Address compliance at an entire facility or at all 
facilities owned or operated by a party, rather than 
just the violations discovered during inspections; 
and identify and correct violations that may have gone 
undetected (and uncorrected) otherwise. 

° Focus the attention of a regulated party 1 s top-level 
management on environmental compliance; produce corporate 
~oiicies and procedures that enable a party to achieve 
and maintain CQmpliance; and help a party to manage 
pollution control affirmatively over time instead of 
reacting to crises. 

0 Provide a quality assurance check by v~rifying that 
existing environmental management practices are in 
place, functioning and adequate. 
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III. Statement of Policy 

It is the policy of EPA to settle its judicial and admin
istrative enforcement cases only where violators can assure the 
Agency that their noncompliance will be (or has been) corrected.4/ 
In so~e cases, such assurances ~ay, in part, take the form of -
a party's commitment to conduct an environmental audit of its 
operations. While this would not replace th~ nee1 for correction 
of the specific noncompliance that prompted a~ enforcement 
action, EPA nonetheless considers auditing an appropriate part 
of a settlement where heightened management attention could 
lower the potential for noncompliance to recur. For that 
reason, and as stated in the Agency's published policy, 
"[e]nvironmental auditing provisions are most likely to be 
proposed in settlement negotiations when: 

0 A pattern of violations can be attributed, at least in 
part, to the absence or poor functioning of an environ
mental management system; or 

0 The type or nature of violations indicates a likelihood 
that similar noncompliance problems may exist or occur 
elsewhere in the facility or at other facilities operated 
by the regulated entity."1/ 

This policy is particularly applicable in cases involving 
the owner or operator of extensive or multiple facilities, 
where inadequate environmental management practices are likely 
to extend throughout those facilities.GI Nevertheless, even 
small, single-facility operations may face the types of complia~ce 
problems that make a~ audit requirement an appro2riate part of 
a settlement. 

The environmental statutes provide EPA broad authority to 
ccmpel regulated entities to collect and analyze compliance
related inforrnation.7/ Given this statutory authority, and 
the equitable grounds for imposing a requirement to audit 
under the circumstances outlined in this policy statement, 
such a requirement may be imposed as a condition of settlement 
or, in the absence of a party's willingness to audit voluntarily, 
sought from a court or administrative tribunal. 

EPA encourages state and local regulatc=y ~;~~~~e~ that 
have independent jurisdiction over regulated entities to consider 
applying this policy to their own enforcement activities, in 
order to advance the consistent and effective use of environ
mental auditing.8/ 

a. Scope of the Audit Requireme~t 

In those cases where it may be appropriate to propose an 
environmental audit as part of the remedy, negotiators must 
decide which type{s) of audit to propose in negotiations. T~is 
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determination will turn on the nature and extent of the environ
mental management problem, which could range from a specific 
management 9ap at a single facility ~/ to systematic, widespread, 
multi-facili~y, multi-media environmental violations.!.Q/ In 
most cases, either (or both) of the following two types of 
environmental audits should be considered: 

1. Compliance Audit: An independent assessment of the 
current status of a party's compliance with applicable statutory 
and regulatory requirements. This approach always entails a 
requirement that effective measures be taken to remedy uncovered 
compliance problems and is most effective when coupled with a 
requirement that the root causes of noncompliance also be 
remedied.,!!/ 

2. Management Audit: An independent evaluation of a 
party's environmental compliance policies, practices, and 
controls. Such evaluation may encompass the need for: 
(l) a formal corporate environmental compliance policy, and 
procedures for implementation of that policy; (2) educational 
and training programs for employees; (3) equipment purchase, 
operation and maintenance programs; (4) environmental compliance 
officer programs (or other organizational structures relevant 
to compliance); (5) budgeting and planning systems for environ
mental compliance; (6) monitoring, recordkeeping and reporting 
systems; (7) in-plant and community emergency plans; (8) internal 
communications and control systems; and (9) hazard identifica
tion and risk assessment.ll/ 

Whether to seek a compliance audit, a management audit, or 
both will depend upon the unique circumstances of each case. A 
compliance audit usually will be appropriate where the violations 
uncovered by Agency inspections raise the likelihood that 
environmental noncompliance exists elsewhere within a party's 
operations. A management audit should be sought where it 
appears that a major contributing factor to noncompliance is 
inadequate (or nonexistent) managerial attention to environmental 
policies, procedures or staffing.13/ Both types of audits 
should be sought where both current noncompliance and shortcomings 
in a party's environmental management practices need to be 
addressed.!,!/ 

In cases where EPA negotiators determine that an acceptable 
settlement should include an audit provision, the attached 
model provisions 15/ may be used as a starting point in fashion
ing a settlement tailored to the specific circumstances of each 
case. The model provisions are based on settlements addressing 
a broad range of circumstances that give rise to audits. 

3. Elements of Effective Audit Programs. Most environ
mental audits conducted pursuant to enforcement settlements 
should, at a minimum, meet the standards provided in "Elements 
of Effective Environmental Auditing ?rograms," the Appendix to 
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the Agency's published policy on auditing. Those elements 
include: 

0 Explicit top management support for environmental auditing 
and commitment to follow-up on audit findings. 

0 An environmental audit team separate frcm and independent 
of the persons and activities to be audited. 

0 Adequate team staffing and auditor training. 

0 Explicit audit program objectives, scope, resources 
and frequency. 

0 A process which collects, analyzes, interprets and docu
ments information sufficient to achieve audit objectives. 

0 A process which includes specific procedures to promptly 
prepare candid, clear and appropriate written reports 
on audit findings, corrective actions, and schedules 
for implementation. 

0 A process which includes quality assurance procedures 
to ensure the accuracy and thoroughness of environmental 
audits.16/ 

Agency negotiators may consult EPA's program and enforceme~t 
offices and the ~ational Enforcement Investigations Center, 
which can provide technical advice to negotiators in fashioning 
auditing provisions that meet the needs of both the party and 
the regulatory program(s) to which it is subject. Additional 
information on environ1~ental auditing practices can be found in 
various published materials.!2,/ 

A settlement's audit requirements may end after the party 
meets the agreed~upon schedule for implementing them. Never~he
less, ~~e Agency expects that most audit programs established 
through settlements will continue beyond the life of the settle
ment. After the settlement expires, the success of those 
prograrns may be monitored indirectly through the routine inspec
tion process. 

b. Agency Oversight of the Audit Process 

In most cases, resource and policy constraints will pre
clude a high level of Agency participation in the audit process. 
Several successful audit settlements indicate that the benefits 
of auditing may be realized simply by obtaining a party's 
commitment to audit its operations for environmental compliance 
or management problems {or both), remedy any problems uncove=ed, 
and certify to the Agency that it has done so.18/ Other recen~ 
Agency settlements, also successful, have entailed full disclosure 
of the auditor's repo~ of findings regarding noncompliance, 
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and even access to the company records which the auditors 
examined.19/ Audit settlements that require either self
certificat!on or full disclosure of audit results may require 
a party to submit to the Agency an environmental management 
or compliance plan (or both) that addresses identified problems, 
to be implemented on an enforceable schedule.20/ 

These approaches require the Agency neither to devote 
significant resources to oversight of the audit ~rocess nor to 
depart from its traditional means of enforcing the terms of 
consent decrees and agreements. Although it may--and will-
evaluate audit proposals in terms of the elements described 
in §III.a.3. above, in all but the most extreme cases 21/ 
the Agency will not specify the details of a party's internal 
management systems. Rather, an independent audit represents 
one step a violator can take toward assuring the Agency that 
compliance will be achieved and maintained.22/ 

Considerations such as the seriousness of the compliance 
·problems to be addressed by an audit pro.vision, a party• s 
overall complian6e history, and resource availability will 
dictate the extent to which the Agency monitors the audit 
process in particular cases. Thus, it will usually be approp
riate to withhold approval of an audit plan for a party with 
an extensive history of noncompliance unless the plan requires: 

0 Use of an independent thirn-party auditor not affiliated 
with the audited entity: 

0 Adherence to detailed audit protocols: and 
0 ~ore extensive Agency role in identifying cocrective 
action.~/ 

c. Agency Requests for Audit-Related Documents 

The various environmental statutes provide EPA with broad 
authority to gain access to documents and information necessary 
to determine whether a regulated party is complying with the 
requirements of a settlement.24/ Notwithstanding such statutory 
authority, Agency negotiators-Should expressly reserve EPA's 
right to review audit-related documents.~/ 

d. Stipulated Penalties for Audit-Discovered Violations 

.Settlements which require a party to report to EPA audit
discovered violations may include stipulations regarding the 
amount of penalties for violations that are susceptible to 
prediction and are promptly remedied, with the parties reserving 
their respective rights and liabilities for other violations.26/ 
This policy does not authorize reductions of penalty amounts ~ 
below those that would otherwise be dictated by applicable 
penalty policies, which take into account the circumstances 
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surrounding violations in guiding the calculation of appropriate 
penalty amounts. It is therefore important that stipulated 
penalties only apply to those classes of violations whose 
surro~nding circumstances may be reasonably anticipated. The 
application of stipulated penalties to violations discovered 
during an audit is consistent with Agency policy.27/ 

e. Effect of Auditing on Agency Inspection and Enforcement 

1. Inspections 

The Agency's publis~ed policy on auditing states that 
"EPA will not promise to forgo inspections, reduce enforcement 
responses, or offer other such incentives in exchange for 
implementation of environmental auditing or other sound environ
mental practice. Indeed, a credible enforcement program provides 
a strong incentive for regulated entities to audit."~/ 

Consistent with stated Agency policy, the inclusion of 
audit provisions in settlements will not affect Agency inspec
tion and enforcement prerogatives. On the contrary, a party's 
incentive to accept auditing requirements as part of a settlement 
sterns from the Agency's policy to inspect and enforce rigorously 
against known violators who fail to assure the Agency that 
they are taking steps to remedy their noncompliance. Auditing 
settlements should explicitly provide that Agency (and State) 
inspection and enforcement prerogatives, and a party's liability 
for violations other than those cited in the undarlying enforce
ment action (or subject to stipulated penalties), are unaf:ected 
by the settlernent.29/ 

2. Civil Penalty Adjustments 

Several audit settlements achieved to date have mitigated 
penalties to reflect a party's agreement to audit. I~ view of 
EPA's position that auditing fosters environmental compliance, 
EPA negotiators may treat a commitment to audit as a demonstra
tion of the violator's honest and genuine efforts to remedy 
noncompliance. This may be taken into account when calculati:-ig 
the dollar amount of a civil penalty.30/ In no case will a 
party's agreement to audit ~esult in ~penalty amount lower 
than the economic benefit of noncompliance. 

For judicial settlements wnere penalties are proposed to 
be mitigated in view of audit provisions, negotiators sho~lj 
coordinate with the Department of Justice (DOJ) to ensure 
consistency with applicable DOJ settlement policies. 

3. Confidentiality 

EPA does not view as confidential per se audit-related 
documents submitted to the Agency p 1.irsuant to enforcement 
settlements. Such documents may, however, contain confident~al 
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business information (CBI). Auditing provisions should indicate 
that EPA will treat such information in the same manner that 
all other CBI is treated.31/ Where appropriate, negotiators 
may consider defining in advance which categories of audit 
information will qualify for CBI treatment.1,l/ Such determina
tions shall be concurred in by the Office of General Counsel, 
in accordance with 40 CFR Part 2. 

The Freedom of Information Act (FOIA) may provide additional 
bases for protecting privileged information from disclosure.~/ 
However, determinations under FOIA are within the sole discretion 
of the Agency and therefore are not an appropriate subject of 
negotiation. 

IV. Coordination of Multi-Facility Auditing Settlements 

When negotiating with a party over facilities located in 
more than one EPA region, Agency personnel should consult with 
affected regions and states to ensure that pending or planned 
enforcement actions in other regions will not be affected by 
the terms of an audit settlement. This may be done directly 
(!:..:.S,., pursuant to existing State/EPA Enforcement Agreements) 
or with the assistance of OECM's Legal Enforcement Policy 
Branch (LEPB), which will serve as a clearinghouse for infor
mation on auditing in an enforcement context (contact: Neil 
Stoloff, LEPS, FTS 475-8777, LE-130A, E-Mail Box EPA 2261). 

In most cases, however, auditing settlements that embrace 
facilities in more than one region will affect neither the 
Agency's inspection and enforcement prerogatives nor a party's 
liability for violations other than those which gave rise to 
the underlying enfo~cement action.34/ Accordingly, inter-office 
consultation in most cases will be-rlecessary only for informa
tional purposes. Some multi-facility settlements will fall 
within the scope of the guidance document, "Implementing · 
Nationally Managed or Coordinated Enforcement Actions."35/ 
Such settlements should be conducted in accordance with""°that 
document and the memorandum, "Implementing the State/Federal 
Partnership in Enforcement: State/Federal Enforcement 'Agree
ments. '"36/ 

Attachments 
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SUMMARY OF ATTACHMENTS 

ATTACHMENT A: Environmental Auditing Policy Statement, 
51 Fed. Reg. 25004, July 9, 1986. 

ATTACHMENT B: Representative Sample of Environmental Auditing 
Settlements Achieved to Date, revised 10/9/86. 

Attachment C: Model Environmental compliance audit provision, 
with requirement for certification of compliance. 

Attachment D: Model Environmental management audit provision, 
with requirement for submission of plan for improvement of 
environmental management practices, to be completed on an 
enforceable schedule. 

Attachment E: Model Environrne11tal compliance and management 
audit provision, with all audit results submitted to EPA, all 
Agency enforcement prerogatives reserved. 

Attachment F: Model Environmental compliance and management 
audit provision, with extensive Agency oversight, audit results 
disclosed, stipulated penalties applied to most prospective 
violations, and all Agency enforcement prerogatives reserved 
for other violations. [Most appropriate for party with an 
extensive history of noncompliance.] 

Attachment G: Model E1~ergency environmental management reorgan
ization provision. [Appropriate for cases whe:-e a party's 
e:1·1ironment.-il management pr-actices ar?. wholly in~dequate and 
action is necessary without waiting for the results of an 
audit..] 
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~NVIRONMENTAL PROTECTION 
""~Nev 

E-FRL·304M I 

Environmental Auditing Polley 
Statement 

AQENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final policy statement. 

~UMMARY: It is EPA policy to encourage 
L~e use of env1ronmen!al auditing by 
;egulated entities to help achieve and 
:-:J;ntain compliance with 
c!r.vironmental laws and regulations. as 
well as tc help identify and correct 
1.::-::rgulated er.vironmental hazards. 
EP.\ fast published this policy as 
·::tern!\ g~idance on November a. 1985 
:o fR -l6504J. Based on com:r.ents 
~:ceived regarding the interim guidance. 
'. ".c! .\gency is issuing today's final 
;::i\icy statement with only minor 
..:'° .. t:'1ges. 

r:-::s f!nal po liq· sta :ement 
><'ec;Lcall;·: 

.• E.~t:.oJ~r:i~es regulated entities to 
·:'!,·e!op. il':':plement and upgrade 
~:: v;:ar.::iental auditing progr3ms: 

• Di'scusses when the Agency may or 
7 • v not request audit reports: 

0::.9lains how EPA's inspection and 
.:cement activities :r.ay respond to 

:-e11:.iiJted entities' efforts to assure 
c·:~":"ip!iance through auditing: 

• C:r.dorses environmental auditing at 
>· :c!~al fac:lities: 

• :'.r.cour:iges state and loc:il 
~:.-. .. ;-::-::r.ental auditing initiatives: and 

• Oi.:tl!nes e!e:.:e:lts of effective audit 
:- ·.·~:ams. 

C::w1ronmental auditing includes a 
·: .• ;;ety of comp!ia::ce assessment 
:-:·:~n1qi;es which go beyond those 
.· l!:l!!y requi:ed and are used to identify 
: .: ::.:al a::d ;:otential environmental 
:·::1.1 :c~s. Effecrive environmental 
~·;bing can lead lo higher leveb or 
. ·.~~all compliance and reduced risk to 
... :7'..s:'\ health ar.d the environmenL EPA 
' :-.Jorses :he practice or en.v\ronmental 
, .:.iit:r.\; lr.d supports its accelerated 
. ;~ :iy reg'J!ated entities to help meet 

:":e ~oals of federal. state and loc3l 
... .,.:ror~ental requirements. However. 
···,· ~~:stence of an auditing program 
... · "S ::ot c:eate any defense to. or 
• ·'-.P.:wise iirr.1t. !he respons1b1lity of any 
· ··~·.:iated entity to comply with 
, : :-!!cJble iegu!atory requirements. 

jr !:es a~c er.cc•.ira3ed to adopt these 
~ilar ar.d equJ!ly ef!ective policies 
der to advance the use or 

,.,, :ror.~en!al auditing on a consistent. 
::a tionwide :iasis. 
~ATES: T~:s r:::al i;:-olicy state!"nent is 
t-: '.ecti\'P. July 9. 1986. 

FOR FURTHER INFORMATION CONTACT: 

Leonard Fleckenstein, Office of Policy. 
Planning and Evaluation. (202) 382-
27::6; 

or 
Cheryl Wasserman. Office of 

Enforcement and Compliance 
Monitoring. (202) 382-7550. 

SUPPLEMENT ARY INFORMATION: 

E~'\1RONMENT AL AUDm:-lG 
POLICY STATEME~'T 
I. Preamble 

On November 8. 1985 EPA p'Jblished 
an Environmental Auditing Policy 
Statement. effective as interim guidance. 
and solicited written comments Wltil 
January 7, 1986. 

Thirteen commenters submitted 
written comments. Eight were Crom 
priva!e industry. Two commenters 
represented industry trace associations. 
One federal ager.cy. one consulting firm 
and one law firm also submitted 
comments. 

Twelve commenters addressed EP.~ · 
requests for auciit reports. rhree 
comments per subject we~e received 
regarding inspections. er.!orcement 
response and elernen!s of ei!ective 
environmental auditing. One commenter 
addressed audit provisions as remedies 
in enforcement actions. one addressed 
environmental auciitir.g at federal 
facilities. and one addressed the 
relationship oC the policy statement to 
state or local regulatory agencies. 
Comments generallr si.:p;:iorted both the 
concept of a policy std:e::-:ent a::d the 
interirn guidance. but raised specific 
concerns with respect. to partic:llar 
language and policy issues in sections of 
the guidance. 

Ceneral Comments 
Three corr:menters :ound the interim 

guidance to be cor.strJc::ve. balanced 
and ef!ective at encouraging more and 
better environmental auditing . 

Another commer.ter. while 
cor.sidering the poli~y on the whole to 
be cor:st:-Jctive. !e!t :~at new and 
identifiable auditing "1r:cer:tives" should 
be offered by EPA. 8a:;ed on earlier 
comments recei\·ed fror:-: :ncu~t:y. EPA 
l::eiieves most compan:es would not 
support or particip3 te in an "ir:centives
based" environmental acditing prog!am 
with EPA. ~to:-eover. general pro:n1ses 
to forgo inspections c: recbce 
e:iforcerr.er:t res-por.ses :!'\ exc!iar:ge for 
cor..panies' adopt•u:-. .;f er.n:or.::iental 
auditi;:g ;irograms-:!:e 1:-.ce::ti\'es' 
most freque:11ly ~er:t:c:":ed in this 
context-are fraug!':: ·,•,;::h !egal and 
policy obstacles. _ 

Se\'eral commer.:e:s e.~;:iressed 
concern that states or localities l"!light 

use the interim guidance to require 
auditing. The Agency disagrees that the 
policy statement opens the way for 
states and localities to require auditing. 
No EPA policy can grant states or 
localities any more (or less) authority 
than they already possess. EPA believes 
that the interi:n guidance effecti\'ely 
encourages voluntary auditing. In fact. 
Section U.B. of the policy s·tates: 
"because audit quality depends to a 
large degree on genuine management 
commitment to the program and its 
objec!ives. auditing should remain a 
voluntary program." 

Another commenter suggested that 
EPA should not e:~cect An audit to 
identify all poter.tial proble:n areas or 
conclude that a problem identif:ed in an 
audit reflects nor:nal operations and 
.procedu:-es. EPA agrees that an audit 
report should clearly reflect these 
realities and shouid be written to point 
01.,;t the audit's li:ni:ations. However. 
since EPA wiil not routinely request 
audit reports. the Agency does not 
belic!\'e these co\;cer:-:s r:iise issues 
which r.c!ed to be acid:e:osed in the. 
policy state:r.ent. 

A second concern expressed by the 
same commenter was that EPA should 
acknowledge that environmental a-.;dits 
are only part of a successful 
environmental m3na~e~ent prosram 
and thus should not be expected to 
cover e\·ery en\'\ro:-.:nental issue or 
solve a!l problem1. E?.-\ a~rees and 
accoJrdir:gly has a:r.er.dec tr.e st:i:e:-:-:ent 
of p':.l:;:ose which appP.ar9 at the er.cl d 
this ;ireamble. 

Yet another commer.ter thought E?.-\ 
should focus on enn:::n:nental 
performance results (co:npltance or ncn
ccrr.pliance). not en the processes or 
~·eh;c!e9 used to achieve t!':ose resu!:3. ln 
gene~al. EPA ag~ees with this ~:c.te~er.t 
and will continue to ioc~s on 
environ:nental resul:s. Howe\'er. E?:\ 
a!so be~ieves that such resdts can be 
:~i::roved ~"i:o;;gh • .:..~ency eiforts to 
ic~r.tify and encoura~e effect1\'e 
envi:onmental :r.ar.a~e~ent ~r3c::::es. 
ar.d will continue to e:'lco-.;rage such 
~:actices in r.on-regu!atory ways. 

A fii:al general ccmrr.er.t 
reccm:nended that EPA sho-.;!ci s;:or.sor 
serr.:nar' (o~ sr!\all businesses en :-:ow to 
start audit:n~ pro~rams. EP.~ agrees :~a: 
si.:ch seminars would be 'Jsefui. 
However. since aucit sem1na:s a!;eJcy 
are availabie from se\'erdl ;:~iva:e sec::r 
organizations. E?A -:oes r.ot believe :t 
sho..ild intervene in that market. w;t:t '.:ie 
possible exception oi se~inars fv: 
government agencies. espccia!!y 'eO::e:al 
agencies. for which EP.-\ has a b=~ad 
mandate unc!er E.ucutive Orce: :::sea to 
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pro\'ide technical assistance for 
environmental compliance. 

Requesu for Reporu 

EPA received 12 comments regarding 
Agency requests for environmental audit 
reports. far more than on any other topic 
in the policy statement. One commenter 
felt that EPA struck an appropriate 
balance between respecting the need for 
self-evaluation with some measure of 
privacy. and allowing the Agency 
enough nexibility or inquiry to 
accomplish future statutory missions. 
However, most commenters expressed 
concern that the interim guidance did 
not go far enough to assuage corporate 
fears that EPA will use audit reports for 
environmental compliance "witch 
hants." Several commenten suggested 
additi.onal specific assurances regarding 
the circumstances under which EPA will 
request such reports. 

One commenter recommended that 
EPA request audit reports only "when 
the Agency can show the information it 
needs to perform its statutory mission 
cannot be obtained from the monitoring. 
compliance or other data that is 
otherwise reportable and/or accessible 
to EPA. or where the Government deems 
an audit report material to a criminal 
investigation." EPA accepts this 
recommendation in part. The Agency 
believes it would not be in the best 
interest of human health and the 
environment to commit to making a 
"showing" or a compelling information 
need before ever requesting an audit 
report. While EPA may nonnally be 
willing to do 10. the Agency caMot rule 
out in a.d\'ance all circumstancea in 
which such a showing may not be 
possible. However. it would be helpful 
to further clarify that a request for an 
audit report or a portion of a report 
nom1111ly will be made when needed 
info1rao:1!ion is not available by 
aitemative means. Therefore. EPA has 
revised Section lll.A.. paragraph two 
and added the phrue: "and usually 
made where the ialmmation needed 
caMot be obtaiucllram monitorina. 
reporting or other data otherwise 
available to the Agac:y." 

Another commenter augeated that 
(except in the case of criminal 
investigations) EPA should lWt 
requests for audit documenta to apecific 
questions. By including the phrue "or 
relevant portion• of a report" in Section 
III.A .. EPA meant to emph&11ize it would 
not request an entire audit document 
when only a relnant portion would 
suffice. Likewise. EPA fully intends not 
to request even a portion of a report if 
needed information or data can be 
otherwise obtained. To further clarify 
this point EPA bas added the phrase. 

"most likely focused on particular 
infonnation needs rather than the entire 
report." to the second sentence of 
paragraph two. Section Ill.A. 
lncorporating the two comments above, 
the first two sentences in paragraph two 
of final Section Ill.A. now read: "EPA'• 
authority to request an audit report. or 
relevant portions thereof. will be 
exercised on a case-by-case basis where 
the Agency determines it is needed to 
accomplish a statutory mission or the 
Government deems it to be material to a 
criminal investigation. EPA expects such 
requests to be limited. most likely 
focused on particular infonnation needs 
rather than the entire report. and usually 
made where the infonna lion needed 
caMot be obtained from monitoring. 
reporting or other data otherwise 
available to the Agency." 

Other commenters recommended that 
EPA not request audit reports under any 
circumstances. that request• be 
"restricted to only those legally 
required." that requests be limited to 
criminal investigations. or that requests 
be made only when EPA haa reeaon to 
believe "that the audit programs or 
reports are being used to conceal 
evidence of environmental con
compliance or otherwise being used in 
bad faith.'' EPA appreciates concema 
underlying all of these commenta and 
has considered each carefully. However, 
the Agency believes that these 
recommendations do not atrike the 
appropriate balance between retaining 
the flexibility to accomplish EPA's 
statutory missions in future. unforeseen 
cil'C'llmstances. and acknowledging 
regulated entities' need to self-evaluate 
environmental perfonnance with some 
measure of privacy. Indeed. based on 
prime informal comments. the small 
number of fonnal comments received. 
and the even smaller number or adverse 
comments. EPA believes the final policy 
statement should remain largely 
unchanged from the interim version. 

Elemenu of Effectire Environmental 
Auditing 

Three commenters expresaed 
concerns regarding the seven general 
elements EPA outlined in the Appendix 
to the interim guidance. 

One commenter noted that were EPA 
to further expand or more fully detail 
such elements. program• not specifically 
fulfilling each element would then be 
judged inadequate. EPA agreea that 
presenting highly specific and 
prescriptive auditing elementl could be 
counter-producti,·e by not taking into 
account numerous factors whi.ch vary 
extensively from one organization to 
another. but which may still result iD 
effective auditing programs. 

Accordingly. EPA does not plan to 
expand or more fully detail these 
nditing elements. 

Another commenter asserted that 
states and localities should be caution~c 
not to considu EPA'• auditing elements 
as mandatory steps. The Agency is full~ 
aware of this concern and in the in ten~ 
guidance noted its strong op1ruon that 
"regulatory agencies should not attemp: 
to prescribe the precise fonn end 
structure of regulated entities' 
environmental management or auditin!l 
programs." While EPA cannot require 
atate or local regulators to adopt this or 
similar policies. the Agency does 
strongly encourage them to do so. both 
in the interim and final policies. 

A fillal commenter thought the 
Appendix too specifically prescribed 
what should and what ahould not be 
included in an auditing program. Othe~ 
commenters. on the other hand. viewed 
the elements described as v~ general 
in nature. EPA agrees with the!le other 
commenters. The elements are in no 
way binding. Moreover. EPA belie\'P.S 
that most mature. effective 
environmental auditing programs do 
incorporate each of these general 
elements in some form. and considers 
them useful yardsticks for those 
considering adopting or apgrading audit 
programs. For these reasons EPA bas 
not revised the Appendix in today·s 
final policy statement. 

Olber Comments 

Other significant comment& addres!'IP<l 
EPA inspection priorities for. and . 
enforcement responses to. organizatiun~ 
with environmental auditing program~. 

One commenter. stressing that audit 
programs are internal management 
tools. took exception to the phrase i.n the 
second paragraph of aection W.8.1. of 
the interim guidance which states that 
environmental audits can ·complement· 
regulatory ovenight. By using the word 
'complement' in this context. EPA does 
not intend to imply that audit report& 
must be obtained by the Agency in order 
to supplement regulatory inspections. 
'Complement' i.a used in a broad sense 
of being in addition to inspections and 
providina aomethin8 (i.e~ self· 
a.ase.sament) which otherwise would be 
lacking. To clarify this point EPA has 
added the pbraae "by provtding self· 
uaesament to usure compliance" after 
"enviroam.ental audits may complement 
inspections" in this paragraph. 

The aame commenter also express~d 
concern that. H EPA sets inspection 
priorities. a company havi03 an audit 
PfOl?'Blll could appear to be a 'poor 
performer' due ta complete and aa:ura t. 
reporting wb.eii me.asured against a 
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company which reports something less 
than required by law. EPA agrees that it 
· ·"'Tlportant to communicate thi1 Fact lo 

1cy and state persoMel and will do 
),. .. riowever. the Agency does not 
bt~licve a change in th~ policy statt:ment 
is necessary. 

A further com:nent suggested EPA 
•l":ould commit to take :1uditins 
programs into account when assessing 
Jl! t!nforcement actions. However. in 
Qrder :o maintain enforcement flexibility 
'Jnder varied c:~cJmstances. the Agency 
c;annot promise reduced enforcement 
~~sponses to v1o:at1ons at all audited 
facilities when other factors may be 
nverriding. The:efore the policy 
st;,tement continues lo state that EP.'\ 
m~y exercise its dec:et1on to consider 
<ilH..i1ting programs as evidence of honest 
ind genuine efforts to assure 

:.::mpliance. which would then be taken 
.:::o c1ccount in fashioning enforcement 
•t!sponses to viola rions. 

A final corr.rnentcr si.:;:;ested the 
pnrC1se "e:1tpedit1ously correct 
~:i\·ironmental problems" no! be used in 
t'":P. t!"1iurc:cm1?nt conte~t since it implied 
EP.\ would use an ent1tv's record of 
1.;);-Pc;t1r.ci nonregul..ired. matters when 
,;-. .lh .. iJllr.g reguldtory viola lions. EPA 
cid not intend for such an inference to 
he m;1de. F.PA intended the term 

'.ror.mental problems" to refer to the 
rl;-ing circurr.stances which 

r:" ·~:it~ally lead up to :he \'iolations. To 
1.!.1niy this point. EPA is revising the 
~:rs:!>\., ser.tP.nces of tr.e paragraph to 
-.\ '"::c:h fr::s comment refers by changing 
··\!'". :ror.:iic:ital problems .. to "\'iolations 
,i :-::.: :.:r.<.!cdyir.g en\'tronmental 
r,:.· 1 : 1.r~s .. in ::-:e first sentence and to 
·:::d~~!yi:i; e::v:ror:mental problems" in 

1 :,p :;P.<:or.d ser:te!'lce. 
fn .i seo;:i:1rate development EPA is 

;::•:;:ari::;: :in U!'Cate of its ranuary 1984 
F-'dt>.'"c/ Fe:::'. ::cs Cvmp!iatlce Stratejy. 
.,, :-'.:~is ·p'~:enced in section lll. C. of 
·l:C? ..i:1di:!:-.~ ;::-olicy. The StraleSY should 
re c:-"'.'.;::c!ed .ind available on request 
'. :~m E?.-\·s O:fir.e of Federal Activities 
~ .. :.-·r '":s n: .. u. 

::-?:\ ·~:~:iks al! commenters ror 
.- .... :-.::ir'.::-.~ :o :~e ~ovember8.198S 
;: !~Lr.;::o;,. Tuday·s notice is being 
.,uP.d to .:-.form regl!lated entitles and 

..• , :::t:C·,:'c cf EPA's final policy toward 

.. · .. ;·;rr.~cr.tdl auditing. This po!icy was 
··. ··!i~ced to help (arencourage 

.- ~ .. !a:ed t!!'lt1ties to institutionalize 
·· .. ~t:ve.a1.;dit practices as one means of 
·'.'.;:~ov;r.g compliance and sound 
-:-. !r .. mmental management. and (bl 

.. :de !r:ter:-:al EPA actions directly 
<!d to regulated entities· 
;::rnentai auditing programs. 

•. 1' A will evaluate implementation of 
·:·.:s final policy to ensure :t meets the 
·' · J\ e goals and continues to er.courage 

b.etter environmental management. 
while strengthening the A~ency's own 
efforts to monitor and enforce 
compliance with environmental 
requirements. 

II. ~neral EPA Policy on 
Environmental Auditing 

A. lnt.-oduction 

Environmental auditing is a 
systematic. documented. periodic and 
objective review by regulated entities 1 

or facility operat1or.s and practices 
related to meeting environmental 
requirements. Aud1!s can be designed to 
accomplish 3ny or all of the following: 
verify compliance with environmental 
requirements: evaluate the effectiveness 
of environmental managl!ment systems 
already in place: or assess risks from 
regulc1ted and unregulated materials and 
practices. 

Auditing serves as a quality assurance 
check to help improve the effectiveness 
of basic environmental management by 
verifyir.g that management practices are 
in place. functioning and ac!equate. 
En\'ironmental aul!its e\'aluate. and are 
not a si;bstitute for. direct compliance 
activities such as obtaining pe:-mits. 
installing controls. monitoring 
compliance. reportir.g violations. and 
keeping records. Env1ron:nentai auditing 
may \'er:fy but does not include 
activities required by law. regulation or 
permit (e.g .. continuous emissions 
mor:1toring. composite correction plans 
at wastewater trea tr::er.t plants. etc.). 
Audits do not in any way replace 
re~i..:latory agency i:-.spections. Howe\'er. 
environmental audi:s can improve 
compliance by complementing 
ccn\'entional federal. state and local 
O\'ersight. 

The appendh: to this policy state:nent 
O'Jllines some basic t!lernents of 
en\'ironmental auditir.6 [e.5 .. auditor 
incependence and top :nanagcment 
support) for use by those considering 
implementation of eifective ctuditing 
programs to help achieve a~d maintain 
compliance. Additional info:mation on 
en\·ironmental aucit!r.g practices can be 
found in \'arious published materi:ils. 2 

' ·R~1ju:•1ed enli11n·· 1nclu.11 ~r1n11 firms and 
pui:>lic a;enc111 .. ·uh lac:i1r:H subiect to 
~"'"ronmental re9u1auon. P."~"c .•~enc1n can 
rr:ci~de feaeral. stile or loca. ·~e~c1n u weil u 
s;:>et:al·pur;ose cf11n1za11cns sucn n :e91onal 
sewage ccmr:11u1cn1. 

's~e. e.3 .... c~r:enl ~~c:·:ts .~ E~\l!'O'.'l~enu1t 
A~c1:1ng ... EPA il.e:icrt :\o. ::::.~-ZJ0-)9-0.J.-OOe. 
Fe!:il"Jal'\' t9&4: ".\nnotated :!:~i•cqrapny on 
En,·m:in;,,en1al Aua1:1ng. · !':h~ Eo:t:on. September 
1~115. bo1h ava1ioible 'ro~· Req1:.a10:;· Reform Sraif. 
P'.\1-!:J. E?A. -lOt ~.IS:~"~ SW. '.\uh1r:91on. :c 
~E.O. 

Environmental auditing has developed 
for sound business reasons. particularly 
as a means of helping regulated entities 
manage pollution control affirmatively 
O\'er time instead of reacting to crises. 
Auditing can result in improved facility 
en\·ironmental perfonnance. help 
communicate effective solu:io.ns to 
common environmer. tal problems. foc1.;s 
facility managers' attention en ci.:::-ent 
and upcoming regulatory requ1reme:its. 
and generate protocols 11::d :!':c:!:lis:s 
which help facilities better manage 
themselves. Auditing also can result in 
better·integrated management of 
environmental hazards. since audi:ors 
frequently identify environmental 
liabilities which go beyond regulatory 
compliance. Companies. public entities 
and federal facilities have employed a 
\'ariety of environmental auditing 
prac:ices in recent years. Several 
hundred major finns in di\·erse 
industries now have environmental 
auditing programs. although ~!:ey often 
a:e known bv orher names suc!i as 
assessment. survey. surveillance. review 
or appraisal. • 

l,\'hile auditing h<Js demonstrated 1t;; 
useiulnen to those with audit programs. 
many others still do not audit. 
Clarification of EPA's position re3Jrd;!'lg 
auditing may help encourcige re3ula:ed 
em1ties to establish audit programs or 
upgrade systems already in ;ilace. 

8. £P.1. Encourages the Usa of 
£:a·ironmental . .;uditing 

E?A e'!'lcourages re3ulatt!d entit;es to 
i!dopt :iOund ~n\'ironme:i!al 
:-:1anagement practices to improve 
e:iv;rcnmental performance. !:i 
particular. EPA encourages regi;la ted 
~ntitt£S sub1ect to l!n\'lrunmental 
re'.3:.dJtions to inslltute envi:onment:il 
auciting ;irog:ams to ~elp ensure the 
at!cq:.1acy of internal syste!":':s :o JC~.1eve. 
m;llr.tain and monitor co'.'::p!iar.ce. 
!:':'lp!e:"!lentation of en\'lror.:r.e!'l:3l 
aud1tir.g programs can result in bet'.er 
icen11iication. resolui;on a::d avo1dar.ce 
c,f enuironmer.tal probler::s. as we!! as 
i:n;:~ovemer-.ts to :nana~e:nent p~ac:1ces. 
Audi:s can be conducted effect1\·e!y t:y 
i::deper:dent internal or third par:y 
auditors. Larger o:-gani;Ldt1on<J 3e1'.e~,,i.:y 
ha\'e greater r!!sourcl!s to de\·ote :o Jn 
ir.temal audit teJm, wh1it! srr..a;!er 
entities might be more Ekcly to ~se 
outside audi:ors. 

Regulated entities are respo::s•t:ie '.·:r 
taking all necessary steps to e:-:s;.;:e 
compliance with en\'iron:-:ier:tal 
:equirements. whether or :iot they a cc ;it 
a1.:dit programs. Although e!'lv::or.;;-.er.:a: 
laws do not require a reguiated fac::\'.y 
to ha \'e an auditing ;irog:a:n. ;.;!'.;::-.ate 
:esponsibility for the en\'iror.::ie:::al 
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performance or the facility lies with top 
management. which therefore has a 
strong incentive to uae reasonable 
means. such as environmental auditing. 
to secure reliable information of facility 
compliance status. 

EPA does not intend :o dictate or 
interfere with the environmental 
managerr.ent p:act1ces of private or 
public organizations. Nor does EPA 
intend to mandate auditing (though in 
certain instances EPA may seek to 
include provisicns for en\'ironmental 
auditing as part of settlement 
agreements. as r.oted below). Because 
environme:-::dl auditing systems ha\'e 
been widely adopted on a voluntary 
basis in the pa~t. and because audit 
quality depends to a large degree upon 
genuine manaaement commitment to the 
pro~ram ana iis objeCti\·es. auditin~ 
should remain a \'Oluntary activity. 

Ill. EP.o\ Policy on Specific 
En\·\ronmental Auditing Issues 

. ..;. Agencr Requests for Audit Reports 

EPA has broad statutor• authorit\' to 
request relevant information on the. 
environmental compliance status of 
reg-..llated entities. However. EPA 
believes routine Agency requests for 
audit reports ~could inhibit auditing in 
the long run. decreasins both the 
quantity and quality of audits 
conducted. ThPrefore. as a matter of 
policy. EPA will not routinely request 
environmental audit reports. 

EPA's authority to request an audit 
report. or relevant portions therPof. w:H 
be exercised on a case·by-case basis 
where the Agency determines it is 
needed to accomplish a iitatutory 
mission. or where the Go,·emment 
deems it to be rr:aterial to a criminal 
ir.\'estigation. EPA expects such 
rec;uests to be limited. most likely 
focused on particular information needs 
rather than the entire report. and usually 
made where the information needed 
cannot be obtained from monitoring. 
reporting or other data otherwise 
a\'ailable to the Asen~·. Examples 
would likely include situations where: 
audlls are conducted under consent 
decrees or other settlement agreements; 
a company has placed its management 
practices 1u issue O) 1 ai:>iug <hem as a 
defense; or state of mind or intent are a 
rele\'ant element or inquiry. such as 
during a criminal investigation. This list 

'An "rnnror.mer.tal •~0;1re;-or:-·11 a wrmen 
repc-rt wr.1ch cand;dly and rhorough!} preHnt1 
r~nc:n;s from 1 re\·1ew. conductrd u pan of an 
en\·:ronmentat 1ud11 11 descnbed tn HCllon II.A .. or 
f~c1i11~· env1ronmen11i performance and practu:n. 
An 1ud11 rwpon 11 not a 1ub1t11u1t ror compitanct 
mo!monn1 rrpor11 or other reoon1 or rwcorda ,.·h1ch 
m~~· br r~qu1r•d by EPA or other rwsul11ory 
1genc111. 

is illustrative rather than exhaustive. 
since there doubtless will be other 
situations. not subject to prediction. in 
which audit reports rather than 
information may be required. 

EPA acknowledges regulated entities· 
need to self-evaluate en\'ironmental 
performance with some measure of 
privacy and encourages such activity. 
However. audit reports may not shield 
monitoring. compliance. or other 
information that would otherwise be 
reportable and/or accessible to EPA. 
even 1f there is no explicit ·requirerRer.t' 
to generate that data. 4 Thus. this polic:. 
does not alter regulated entities· ex1s!in~ 
or future obligations to monitor. record 
or report information required under 
en"·ironmental statutes. regulations or 
permits. or to allow EPA access to that 
information. ~or does this policy alter 
E?A's authority to request and receive 
any relevant information-including thar 
contained in audit reports-under 
\'arious en\'ironmental statutes (e.g .. 
Clean Water Act section 308. Clean Ai; 
Act sectio:is 114 and 208) or in other 
ad:':linistrative or judicial proceedin~s 

Regulated entities also should be 
aware that certain audit findings may by 
law ha\'e to be reported to government 
agencies. However. in addition to any 
such requirements. EPA encourages 
regulated entities to no::fy appropriate 
State or Federal officials of find:::gs 
which suggest significant environmental 
or public health risks. e\'en when not 
specifically required to do so. 

8. EPA Response to Em•ironmenrcl 
Auditing 

1. General Policy 

EPA will not promise to forgo 
inspections. reduce er.forcement 
responses. or offer other such incenti\'es 
in exchange ~or impiementation or 
e:'l\'ironmental auditing or other sound 
environmental management practices. 
Indeed. a credible enforcement program 
pro\'ides a strong incenuve for regulated 
entities to audit. 

Regulatory agencies ha\'e an 
obligation to assess source compliance 
status independently and cannot 
eliminate inspections for particular firm! 
or classes of firms. Although 
en\'ironmental audits may complement 
inspections by providing self· 
assessment to assure compliance. the\' 
are in no way a substitute for regulatory 
O\'ersight. !\.loreo\·er. certain statutes 
(e.g. RCRA) and Agency policies 

•See. for u1m11••. "Duties to Report or D11cloae 
lnfonnanon on ·~t E.n\'ironmenral A1~c11 of 
Bu11ne11 Ac:"•'•••· Ennronmental Law ln111tu11 
~pon to EP:\. f1n11 ~pon. September 1W. 

establish minimum facility inspec:1on 
frequencies to which EPA will a<l!iere 

Howe,·er. EPA will continue to 
address environmental problems on :; 
priority basis and will conseq1;enu:. 
inspect facilities with poor 
en\'ironmental records and pracLc.-: 
more frequent(\'. Since effect:\·e 
ennronmental ·auditing heips 
management iden:ify and pro:-::;:: 
correct actual or potential probii::"'.:• 
audited facilities' environmenti1! 
performance should impro\'e. n .. , 
while EPA inspections o! se!f·a~~1' . 
facilities will continue. to thee'":-::· 
compliance performance is co:;~ ,,:, ... 
in setting inspection priorities. fd:.:. 
with a good compliance his!Clr~· ;r.;,~ : · 

subject to fewer inspec:1ons 
In fashioning enforcement res~0:-:.:,.. 

to v1olations. EPA polic:- is :o !u~t> 1r.:. 
account. on a case·b\'·Case be.sis. :~.1· 
honest and genuine effor:~ r! :pi;:·::c::l 
entities to avoid and prcr.:;:::y rn::t:' 
\'iolat1ons and underly1n2 en' i::::;~f:·· 
problems. When re!!ulatt>:! er.::::e~ : .. · 
reasonable preca!.!!ior.s to a\·;:a.:l 
noncompliance. e:\pe~1:io~s:\· cv::~ -· 
underl~·ing environr.:en::i! j:l'.'riuie::.~ 
discovered through audits or c:!hi::
means. and implement meas1;res to 
prevent their recurrence. EPA mily . 
exercise its discretion to car.sider SJc": 
actions as honest anc 2t:;1;i::e ef!o:!s • 
assure compliance. s~::: ::or.m~cra::1"· 
applies particula;ly ''~.er. a re~~idtf'·: 
entity promptly repo::s nCllat:::-ns er 
compliance data wi'::c~· c::ierw:se '"'""· 
not required to be reco:jec er re~:-:·, ; 
to EPA. 

2. Audit Pro\'isions as Re~ec:cs :r. 
Enforcement Act:or.s 

EPA may propose 1?n,·1:or.:ne:i!.:: 
auditing pro\'i~ions ::-: consen: decre~~ 
and in other set!'.e:.'.en: ::ego::d'.::-ir.~ 
where auditing co:::: ;iro\·;~< a re:7.:<;:. 
for identified prob:~:-::s csnd re:.:_cr ::-:e 
likelihood of sirr.i:a~ ;iroble~s recu:~::-.: 
in the future. 5 E::\·:ror.'.':':enta: auc11::-:~ 
provisions are mcst :.>.e 1y to be · 
proposed in sett!e~e:-:: :-:egot;at1on~ 
where: 

• A pattern of \':ol:!t::i:;s ca:: be 
attributed. at leas: :n par:. :o the 
absence or poor func:.or.:r.g of .:in 
en\'ironmental mana~erne:-:t sys:crn: o~ 

• The type or nat:.:~e of v:ol.:i:ior.5 
indicates a likelihood :hat s1miidr 
noncompliance p:ob:e~s ma~· e-.:1st :;: 
occur elsewhere rr: :!':e fac,::!\ or at 
other facilities operated by t~e rel?_:a:~ .. 
entity. 

• EPA ii developing au•~•~c• for 'oH ~, ~ilrnc\ 
neto•1•tor11n 11ruc1ur.~c a:~:-c='~1etrP t~\·1ror:!!u!·~· ... 
audit prov111on1 for car.sent :ecrres and air.tr 
aenlement ne501J¥1tons 



250J8 Federal Register /.Vol. 51. No. 131 I Wednesday. July 9, 1986 I Notices 

T!'!rough this consent decree approach 
· other means. EPA may consider 
· · ~ P.ncourage effective auditina by 

,.,.. oy,11ed sewa~e treatment works 
i 11G ..• ~1. POTWs often hav~ 
nir.-:;iliance problems related to 
·1~~:''i'.ion and maintenance procedures 
"' ~·r;h can be addressed effectively 
·:-:~'Hi:.lh the use of environmimtal 
, . ;L.!: · ;~sz. L'nder its National ~lunicipal 
F·iLr.;~ EP.l. a:ready is requiring many 
;:'QT\\'~ !o de\'elop cocnposite cor~ection 
:;:.:r.s :c 1uen:1fy and correct compliance 
;mih!r.ms. 

C· £r;~·:mn:~1t!n!al .4.uditing at Federal 
!'"·:c1,;::~s 

EP.~ l!ncour:l!JeS all federal agencies 
·•1!11ect to en\'ironmental laws and 
•

0 'l·.tla rior.s to institute envirorunental 
· :jiting systems to help ensure the 
.J~quacy of in!emal systems to achie\'e, 
~:.,mt:l1n and monitor compliance • 
. t:::\·ironniental auditing at federal 
:.11..ilities can be an effective supplement 
ro EPA and stµte inspections. Such 
f.:d~ral facilirv environmental audit 
;.iro~rarns sh1J~!d be structured to 
promptly 1den11fy environmental 
j:'~rible:ns ar.d expenditiously develop 
..;r:!i~dules for r:?medial action. 

T .J the extent feasible. EPA will 
iv;de tcchnic3l assistance to help 

' agencies design and initiate 
:ograms. Where appropriate. EPA 

'·' tl1 ~r.ter into a:;reements witb other 
, l':nc1es :o da:1fy the respective roles, 
~:>~;J!lnsib1~it1es and commitmsnts oi 
• .,,,·.h d\!~ncy in conducting aod 
r"·;:>•Jndir.i; to :ect!ral facility 
,. .. ,., ~.,r.:-:-:1m!al J:.idits. 

·,\' "h •c:sp~ct to inspections o( self· 
.,·;:!:!ed factiitlt!S (see section IIl.B.1 
'i,,~,·e) dnd requests for audit reports 
... ,..e >ec:ion HI.A above). EPA generally 
·.·. ;!! respond to environmental audits by 
:· ... :,.nl facil:ties in the same manner as 
: : Jo:,:; fo.- .:t"i~r re~ulated entities. in 
'.,~··p1r.~ w1:h !he spirit and intent of 
r. \~cu:1ve Order 1:osa and the EPA 
.;·,.,.:ere! Fr.:c:lit:es Camplianca Sllategy 
f .:nuJ!"'..' 19134. update forthcandq in 

i.1:!! 19061. Ft!deral agencies should. 
~1;wHer. be aware that the Freedom or 
!:-.:c.rmat1on .l.ct will govern any 
·.!iscl1Jsi.::e of audit reports or audit· 
U!'l~ra~ed infer.nation requested from 
;,.J.?ral d~!!nc:1es by the public. 

When fect!ral agencies discover 
..;:~:-::ficant violations through an 
.•~v:ronmental audit. EPA encourages 
·~.~m to subm:t the related audit findings 
, :"!.J re~edi.11 ac:ion plans expeditiously 

'..J the applicable EPA regional office 
"- •s;ion~ibie state agencies. where 

· .riatel eo:en when no! specifically 
quired to do so. EPA will review the 

.1ui.iit findings and action ;ilans and 
l"tlher provide written appl'O'·al or 

nego~iate a Federal Facilities 
Compliance Agreement. EPA will utiliz.e 
the escalation procedures provided in 
Executive Order 1Z088 and the EPA 
Federal Facilities Compliance Strategy 
only when agreement between agencies 
caMot be reached. In any event. federal 
agencies are expected to report pollution 
abatement projects invol\'ing costs 
(necessary to correct problems 
discovered through the audit) to EPA in 
accordance wllh OMB Circular A-106. 
Upon reque,t. and in appropriate 
circumstances. EPA will assist affected 
federal agencies through coordination of 
any public release of audit findings with 
approved action plans once agreement 
has been reached. 

IV. Relatiooship to State or Local 
Regulatory Ageocies 

State and local regulatory agencies 
have independent jurisdiction over 
regulated entities. EPA encourages them 
to adopt these or similar policies. in 
order to advance the use of effective 
envirorunental auditing in a consistent 
ma Mer. 

EPA recoRnizes that some states have 
already und-ertaken environmental 
auditing initiatives which differ 
somewhat from this policy. Other states 
also may want to Jevelop auditing 
policies which accommodate their 
particular needs or circumstances. 
Nothing !n this policy statement is 
intended to preempt or preclude states 
from developing other approaches to 
en-.;ronmental auditing. EPA encourages 
state and local ciuthonties to consider 
the basic principles which guided the 
Aisency in developing this policy: 

• Regul:ited enuties must continue to 
report or record compliance information 
required under existing statutes or 
regulations. regardless of whether sucll 
irJormation is generated by an 
envir'lnmental audit or ccntained in an 
audit report. Required information 
caMot be withheld merely because it is 
generated by an audit rather than by 
some other mean1. 

• Regulatory agencies i:annot make 
promises to forgo or limit enforcement 
action against a particular facility or 
class of facilities in exchange for the use 
of environmental auditing systems. 
However. such agencies m.ly use their 
discretion to adjust enforcement actions 
on a case-by-case basis in response to 
honest and genuine efforts by regulated 
entities to assure environmental 
compliance. 

• When setting inspecticn priorities 
regulatory agencies ~hould :ocus to the 
extent possible on co~pliance 
p~rformance and ennronmental resuits. 

• Regulatory agencies :-nust continue 
to meet minimum i)rogram requirements 

(e.g .• minimum inspection rec;u1rements. 
etc.). 

• Regulatory 11gencies should not 
attempt to prescnbe the precise form 
and structure of regulated entities' 
environmental manage:nent or auditing 
programs. 

An effective state /rederal paMne~sh1p 
is needed to accomplish the :ni.:tual goal 
of achieving and maintaining hidh levels 
of compliance with environmer.!al laws 
and r::;uktie>!'!s. The greater the 
consistency between state or loc3l 
policies and this federal response to 
environmental auditing. the greater the 
degree to which sound auditing 
practices might be adopted and 
compliance levels improve. 

Dated: Junt za. 1986. 

Lee M. Thomaa. 
.'idministrator. 

Appendix-Elements oC Effective 
Environmental Auditing Programs 

Introduction: En .. ironmental auditing 
is a systematic. documented. penodic 
ar.d objective review by a regulated 
entity of facility operations a!ld 
practices related to meeting 
environmental requirements. 

Private sector environmental audits of 
facilities have been conducted for 
several years and have taken a ••ariety 
of forms. in part to accommodate unique 
org3ni.zational structures and 
circumstances. Nevertheless. effective 
env!.rorunc?ntal audits appear to have 
certain discernible elements in common 
with other kinds of audits. Standards for 
internal audits have been documented 
e:.;tensively. The elements outlined 
below draw heavily on two of these 
documents: "Compendium of Audit 
StJndards" (c198J. Walter \\'illborn. 
A:nerican Society for Q•Jality C.::int:ol) 
and "Standards for the Proiessional 
Practice of Internal Audi11ng" ( ~1981. 
The Institute of Internal Auditors. l::c. ). 
They also reflect Agency analyses 
conducted over the last several year.1. 

Performance-oriented auditin!J 
elements are outlined here to help 
accomplish several objectives. A ge!'ler!'ll 
descrintion nr r,.eh1r"s of effective. 
mature audit programs can hel1nhose 
starting audit programs. espec1allr 
federal agencies and smaller businesses . 
These eler.-:ents also indicate the 
attributes of audit!r.g EPA generally 
considers important to ensure pro~ra:-n 
effectiver.ess. Regulatory agenc:es rr.ay 
use these elements in negotiating 
environmental auditing provisions for 
consent decrees. Finally. these e!emen!S 
can help guide 3tates and localities 
considering auditing initiatives. 
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An effective environmental auditing 
system will likely include the following 
general elements: 

l. Explicit top mana,ement support .for 
ennronmental auditina and 
commitment to follow-up on audit 
findings. Management support may be 
demonstrated by a written policy 
articulating upper management support 
for the auditing program. and for 
compliance with all pertinent 
requirements. including corporate 
policies and permit requirements as well 
as federal. state and local sta lutes and 
regula lions. 

Management support for the auditing 
program also should be demonstrated 
by an explicit written commitment to 
follow-up on audit findin8S to correct 
identified problems and pr!\·ent their 
recurrence. 

II. An em·ironmental auditing function 
independent o.f audited actfrit:es. The 
status or organizational locus of 
en\'ironmental auditors should be 
si.:fficient to e~sure objective and 
unobstructed inqui:::. obse!'\'iltion ar.d 
testir•&· Auditor objecti\'ity should net 
be impaired by personal relationships. 
financial or other conflic:s of interest. 
interference with free inquiry or 
judgment. or fear of potential 
retribution. 

III. Adequate team sta_ffi.1g and 
auditor framing. En\•1ronmental aud:tors 
should possess or have ready access to 
the knowledge. ski!:s. and disciph::e; 
needed to accomplish audit objectives 
Each indi\'idual auditor shoi.ld comply 
with the company's professional 
standards of cond:ict. Auditors. whetlier 
f1;ll-time or part-time. should maintain 
their technical and analytical 
competence through continuing 
education and training 

IV. Expiicit audit pro~ram obiec::'1·es. 
s:ope. resources and frequencr. At a 
minimum. audit objectives should 
include assessin1 compliance with 
applicable environmental laws and 
e\'aluating the ·adequacy of internal 
compliance polici11. procedures. and 
pe~sonnel trainin1 prolJ'ams to ensure 
continued compliance. 

Audits should be based on a process 
... :,i .. :. pro\'ides auditors: all corporate 
policies. permits. and federal. state. and 
local regulations pertinent to the facility: 
and checklists or protocols addressing 
specific featu•es that should be 
e\'aluated by auditors. 

Explicit written audit procedures 
generally should be used for planning 
audits. establishing audit scope. 
examining and evaluating audit findings. 
communicating audit results. and 
following-up.-

V. A process which collects. analrzes. 
interprets and documents information 
s;;fficient to achieve audit objectfres. 
Information should be collected before 
and during an onsite visit regarding 
environmental compliance{!). 
environmental management 
effectiveness(2J. and other matters (31 
related to audit objectives and scope. 
This information should be sufficient. 
reliable. relevant and useful to pro\'ide a 
sound basis for audit findings and 
recommendations. 

a. Sufficient infonnation is factual. 
adequate and convincing so theta 
prudent. informed person would be 
likely to reach the same conclusions iiS 
the auditor. 

b. Reliable information is the best 
attainable through use of appropriate 
ai.di t techr.i!jues. 

c. Relei·=.-:t in:Or~ation supports audit 
findings and recorr.menc!at1ons and is 
consistent with the objectives for the 
audit. 

d. Useful information helps the 
organization meet its goals. 

The audit process should include a 
periodic re\·1ew of the reliability ar.d 
integrity of this information and the 
means used to identify. measure. 
classify and report it. Audit procedures. 
including the testing and sampling 
techniques employed. should be selec:ec 
in advance. to the extent practical. and 
expanded or altered if circumstances 
warrant. The process of collecting. 
analyzing. interpreting. and 
documenting information should pro,·ide 
reasonable assurance that audit 
objecti\'ity is maintained and audit goa?s 
are met. 

VI. A process which includes specific 
procedures to promptly prepare candid. 
clear and op.aropriate written re;orts on 
ai;dit findings. corrective actions. and 
schedules for impleme!ltation. 
Procedures should be in place to ensure 
that such information is communicated 
to managers. including facility and 
corporate management. who can 
evaluate the information and ensure 
correction of identified problems. 
Procedures also should be in place for 
determining what internal findings are 
re;:iortable to state or federal agencies. 

VU. A process which includes qua.:•.'_v 
assurance procedures to assure the 
accuracy and thoroug.iness of 
enl'ironmental audits. Quality assurc1r.rt
ma~· be accomplished through 
supervision. independent internal 
renews. external re\'1ews. or a 
combination of these a;:iproaches 
Footnotet to Appendix 

(11 A comprehens1\·e asses~:ne:-:1 of 
compliance "·1th fede:al e!'l1·1ronme!'lte:I 
rel!ulat1ons requires an a:iaiys1s of fac1;1·~ 
performance al!a1nst nu:ne:ous 
en\'1ronmental statutes and 1r.\;::t:ncnt1:i~ 
re11ulations. Thesr s1at1;1~s 1nc!;;dr. · 
R~source Conserva11c:". ar.c Recm·ery A~· 
Federal \\'ater Po!lut1o:i C;in::ol .~cl 
Clean Air Act 
Hazardous !\tatenals lra:"..~por:a11or: . .>ic: 
Toll:it Substances Con1ro: .~cl 
Comprehensi\·e En11ro:i:":ler.:JI Re~;iur.s ... 

Compensation and L:.tb!l1t~· Act 
Safe Dnnkinl! \\'a1er A .. : 
Federal lnsect1c1de. F1;n:1c:t!r and 

Rodent1c1de Act 
~1ar1ne Protection. ReseHch dnl.! S .. nl::un:., -

Act 
l:ramum ~1111 i c1i!:n11' RaJ J::l'!: Conrr .. : :'.. · 

ln add1t1on. state ant! Joe.ti 11n1 l·:r.?":1l·".· .. :. 

Iii.el\· to h11\'e their own en\·1ro:".:r.rn: .. : : .. " -
Man)· states hau been dl'!r~d1".; au:~:-::"'. 
administer federal prol!rJrr.! \1.1 ~ ·• !cir .. ' 
govemments' bu1ld1ng. fire sc.fe;1 .>r.C n~ .. 
codes also hau en\·1ronmcn:a: ~Pc;;;.:~":".~·· 
re le\· ant to an ai;dit en!;; .. :•er: 

(.?)An en\·1ron~ental a;.ici.: cou:c ;" .,,. 
beyond the type of cor::pi1~nce aHe~•-:,··· 
no:'!Tlall~· conducted dur:r.~ rt';::i.:i.i:~-1 
ins;>ec11or.s. for e!l.amp!e. l:1· Ha! •• ·..,.~ 
po!1.:1es and pract•ces rP~a·:::: .. !; . :· ":., .. -

t~Py are pa~t of the en\::::r::-ne11: ... '.' •·1·
t:ie ope~a11n11 and ma::i1c:i<1:". .. '.P ;:-:"Jr~<:. ·~· 
S;:ec:!:ca!l~" a1;c1:s car. e\·.i:i.:a:1· 1:-.~ .,:-~· · 
1, n1c:h systerr.s or p~oced;;rt'5: 

!. Ot!l'elop or~anization.tl e:"..". ":.in:n,·n' ·': 
polic:es wl':ic!'I: a. 1m;ilemrr.1 :~~1.i:.:ur:. 
rec;i.:1rements: b. pro1 :de rr.J:.~;e~.-~.1 
ll;;:ciar.ce for en\':ronmen1al h .. :.,:..:• ..,. 1 
si:cc1f1caliy add~essed 1r: re~..::J · ·· ; 

2. Train and mot1\'ate fac:!:::. ~r~~;c;: ... -· " 
work 1n an en\'1ronmentaliy·acc~;:":.;, 
manner and to unde:stand an.:~:""'!"·' " ·• 
l!Ovemment re11ula11ons and l!°:l e~: ... ' 
en\'1ronmen1al policy: 

3. Communicate rele1·ant c~" ~7~----.. 
de\'elopmenu exped1t1Jusl~ 1u f., ......... . 
other penonnel: 

4. Communicate erfec11veh ·' ·• 
l!O\'emment and 1he pub!ic ~~~" ~:.;. •. ;..: 
er.\·1ronmental incidents: 

5. Require third parties WN~ :~;: '~· " · - : · 

on behalf ur the organ1za110~ tc ~ •. · , .... , 
ennronmental p~oced10res. 
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tl. \lake prufic1en1 personnel l\'ailable at 
mea to carrv out environmnirat· 

·illy eme~~ency) procedures: 
1:-;inrate en\':ronmental pros.ctton 

.~.t•J .1tten opcrat\l:'.g ;>rocedures: . 
ii . . \;iply besr !'Tlana~ement pra.:tic:n u~d 

·~>!ra t1:-:~ pruc,.dures. 1nclucin1 "load 
" .. ,~ .. ~t!e;i1n1( :ecilniq'Jt!S: 

·• l::s1:1u1e ;:~I!\ er.ti\'e ~nd currec11v1 
... ,. ~·:•n..1nc: .. s~·stcms 10 ~:n1m1ze actual ~nd 
· .. ·· •":t;;I .. n·::rrinmen!di harl'\'\: 

:11 ~·'.1iize best d\·a1l.ibl~ :recess and 
:: : : .,; 1ec:hnolo111es: 
! : l'~I! moSl·eirecuve !dr::;iiin3 .ind 

··.:::.:• ~:!"::? '.echn1ques. 1es1 !'Tlethoda. 
: ·::~.·~pin~ sy~tems or r"por1in11 protoc:nls 

·~C: :::1nimum letiitl requ1rPmer.u1: 
'.; E\ .1i:J'tle causes heh1nd dr.\· sen,,us 

· ::\ 1r::.,1":"1:ntal inc1dl!n1S and es1~blish 
::· .,, •·c•1~es to a\·01d recurrence: 

I.I ;::,!>1•11! s1111rr.e reduction. reqcle dnd 
~ .... P• .1.•1it:al "herever prilcticoil: dnu 
'~ Snhslitute r:iotlertiils or prucesses to 
·""' 11)" oi :h,. 11•.ut-h;izat'IJous suhstanr.l!!I 

. :. \ :ri1'urs · ,,,,:J .als•J dSl!U 

, . .,, .r1111nll'n•.1i r·,~. and ·1nc:t!rtaint1es. 

TR n .. r.. iu;...1.;~:::1 F·l .. d ~-ft-iii\ ~·~s dm) 
!•:..:..1NG eoac •MO--
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A REPRESENTATIVE SAMPLE OF 

ENVIRONMENTAL AUDITING SETTLEMENTS ACHIEVED TO DATE* 

REGION II: 

Crompton and Knowles Corporation, Consent Agreement and Final 
Order (CAFO), II TSCA-PCB-82-0108, l/28/86. Compliance audit 
of 28 facilities, covering TSCA PCB requirements, with certifica
tion of compliance. EPA attorney: Randye Stein, FTS 264-8157. 

REGION V: 

BASF Wyandotte Corporation, CAFO, TSCA-V-C-410, 4/25/86. 
In settlement of a premanufacture notification action under TSCA, 
BASF agreed to conduct an audit (actually called a "review") of 
all chemicals subject to TSCA §5 inventory requirements that 
are produced, imported or used by 13 BASF facilities. BASF also 
agreed to certify that (1) all chemicals manufactured by or 
imported/purchased from its parent or an affiliate company are 
listed on the TSCA Chemical Substances Inventory; and (2) to the 
best of its knowledge, all chemicals purchased from unrelated 
parties are listed on the TSCA inventory. EPA attorney: Art 
Smith, FTS 886-4253. 

Chemical Waste Management, Inc. (Vickery, Ohio facility), CAFO, 
TSCA-V-C-307, RCRA-V-85R-019, 4/5/85. Management audit covering 
all RCRA and TSCA. requirements. Audit also addresses personnel 
training, spill response, operations and maintenance, interim 
stabilization, and quality control and assurance. EPA attorneys: 
Rodger Field, FTS 886-6726; Michael Walker, FTS 475-8697. 

Detroit Metropolitan (Wayne County Airport), CAFO, TSCA-V-C-468, 
7/30/86. PCB compliance audit of all facilities with certification 
of compliance and submission of inventory of each facility which 
specifies general location and quantity of all PCBs and PCB items 
subject to the requirements of 40 CFR Part 761. EPA attorney: 
Dorothy Attermayer, FTS 886-6776. 

Michigan Department of Mental Health, CAFO, TSCA-V-C-231, 1/4/85. 
PCB compliance audit of all facilities, with certification of 
compliance. EPA attorney: Michael Walker, FTS 475-8697. 

Michigan Department of Corrections, CAFO, TSCA-V-C-187, 10/9/83. 
PCB compliance audit of all facilities, with certification of 
compliance. EPA attorney: Michael Walker, FTS 475-86~7. 

Owens-Corning Fiberglas Corporation, CAFO, TSCA-V-C-101, 6/8/84. 
PCB compliance audit of 63 facilities, with certification of 
compliance. EPA attorney: Michael Walker, FTS 475-8697. 

* Note: Some of the settlements identified herein may not fall 
within the strict definition of "environmental auditing" but 
contain requirements sufficiently similar to auditing to 
warrant their inclusion. 
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Potlatch Corporation, CAFO, TSCA-V-C-137, 8/31/83. PCB compliance 
audit of all facilities, with certification of compliance. EPA 
attorney: David Sims, FTS 353-2094. 

Ren Plastics, an operating unit of Ciba-Geigy Corp. (E. Lansing, 
Michigan), CAFO, TSCA-V-C-411, 2/12/86. CAFO requires review of 
the chemicals manufactured by Ciba-Geigy plants with certification 
that all chemicals are on the TSCA inventory. Respondent also 
agreed to conduct an environmental seminar for plant personnel 
with a section on TSCA compliance; respondent intends to continue 
refining its employee training program. EPA attorney: Dorothy 
Attermeyer, FTS 886-6776. 

REGION VI: 

USA v. Georgia-Pacific Corporation, Nos. 84-457-B and 85-136-B 
TO:'"LA., entered 2/6/86). Clean Air Act Consent Decree requires 
implementation of compliance plan produced by presettlement 
audit, covering CAA National Emissions Standard for vinyl chloride. 
EPA attorney: Elliott Gilberg, FTS 382-2864. 

REGION IX: 

Chemical Waste Management, Inc. (Kettleman Hills, California 
facility), CAFO, RCRA-0984-0037, TSCA-09-84-0009, 11/7/85. 
Management audit covering all RCRA and TSCA requirements. Audit 
also addresses personnel training, spill response, operations and 
maintenance, interim stabilization, and quality control and 
assurance. EPA attorneys: Bill Wick, FTS 454-8039; Keith Onsdorff, 
FTS 382-3072. 

REGION X: 

Allstate Insurance Company, CAFO, X83-09-09-2614, 5/25/84. PCB 
audit of 140 buildings nationwide, formulation of PCB inspection 
plan and guidelines to be distributed to facility managers, and 
follow-up training conferences and review of program implementation. 
EPA attorney1 Ted Rogowski, FTS 399-1185. 

Bonneville Power Administration, Memorandum of Agreement with 
EPA, 2/20/85. MOA provides for: (1) training of personnel 
conducting TSCA inspections, CERCLA preliminary assessments, and 
sit~ i"'"~~+i.gations; (2) conduct of environmental audits covering 
TSCA PCB requirements; (3) testing and evaluation of facilities 
to determine status of compliance with TSCA and to assess threatened 
or actual release of "hazardous substances" as defined by CERCLA; 
and (4) remedial actions to be taken based upon risk assessment 
that utilizes criteria and information in the National Contingency 
Plan. EPA attorney: Ted Rogow~ki, FTS 399-1185. 
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Chem Securit stems, Inc. (Arlington, OR), CAFOs, TSCA 1085-
07-42-2615P, 26 85: and RCRA 1085-06-08-3008P, 12/2/85. 
Four compliance audits (performed quarterly over a one-year period), 
covering all RCRA requirements and PCB requirements under TSCA. 
EPA attorney: Barbara Lither, FTS 399-1222. 

Crown Zellerbach Corporation, CAFO, X83-06-08-2614, 11/30/83. 
Settlement provides for refinement of existing corporate-wide 
compliance program for TSCA PCB requirements, including certification 
of compliance. EPA attorney: Ted Rogowski, FTS 399-1185. 

Roseburg Lumber Company, CAEO, X83-05-02-2614, 1/10/85. Settlement 
provides for development of a training program and manual describing 
PCB compliance requirements and procedures: and a program to bring 
12 facilities into full compliance with TSCA PCB requirements 
within one year of settlement. EPA attorney: Ted Rogowski, 
FTS 399-1185. • 

Washington State University, CAPO, X83-05-02-2614, 5/30/84. 
Settlement provides for development of guidance manual for employees 
regarding proper handling of PCBs, followed by training sessions 
to ensure employees' familiarity with PCB compliance procedures. 
EPA attorney: Ted Rogowski, FTS 399-1185. 

HEADQUARTERS: 

American Petrofina Company of Texas, Nos. 1217 and 1293, 9/5/85. 
Consolidated Clean Air Act Settlement Agreement requires institu
tion of annual visitation program by Respondent to verify the 
existence of proper unleaded gasoline handling procedures at all 
branded gasoline retail outlets. EPA attorneys: Rich Kozlowski, 
FTS 382-2633: Rich Ackerman, FTS 382-4410. 

Ashland Oil, Inc. (Catlettsburg, KY refinery), No. 
{E.D. Kentucky, entered ). Clean Water Act consent 
decree requires the performance of a "Wastewater Treatment System 
Engineering Study" by an independent party and the implementation 
of those recommendations agreed upon by the parties. Settlement 
also mandate• the commencement of a "Best Management Practices 
Study" in order to minimize potential significant releases: 
includes the development of a toxicity testing and control plan 
and establishes a stipulated penalty schedule for daily and 
monthly violations of effluent limits contained in Defendant's 
NPDES permit. EPA attorney: Joseph Moran, FTS 475-8185. 

BASF Systems Corporation, C.~O, TSCA-85-H-04, 5/28/86. 
Environmental management audit and development of procedures for 
handling chemical substances imported from BASF's German parent 
corporation. BASF will pay a stipulated penalty of $10,000 per 
"safe" chemical not listed on the TSCA Chemical Inventory. EPA 
will apply the TSCA PMN penalty policy to violations for unregis
tered "bad" chemicals discovered in the "review" process. EPA 
attorney: Michael Walker, FTS 475-8697. 
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Chapman Chem. Co., et al., FIFRA 529, et al., Filed 9/30/85. 
The industry parties to the settlement--:igreement agreed to imple
ment and participate in a voluntary Consumer Awareness Program 
to provide users of treated wood products with use, handling, 
and precautionary information. The focus of the program is a 
Consumer Information Sheet which contains language approved by 
the Agency. Industry agreed to conduct an audit of the program 
within a year after settlement and to submit the results of 
the audit to EPA within 30 days cf its completion. EPA attorney: 
Cara Jablon, FTS 382-2940. 

Chemical Waste Mana ernent, Inc. (Emelle, Alabama facility), CAFO, 
TSCA-84-H-03, 12 19 84. Management audit covering all RCRA and 
TSCA requirements. Audit also addresses personnel training, 
spill response, operations and maintenance, interim stabilization, 
and quality control and.assurance. EPA attorneys: Keith Onsdorff, 
FTS 382-3072; Alex Varela, FTS 475-8690; Arthur Ray, FTS 382-3050 . 

• 
Conoco Inc. and Ka o Oil Comoan , CAA (211)-449, 520, 596, 709, 
and 710, 8 31 83. Settlement Agreement requires (or confirms): 
(1) revision of Conoco's Jobber Franchise Agreement to include 
provision for unleaded gasoline sampling on a quarterly basis at 
each Conoco Jobber retail outlet; {2) all drivers of Conoco 
company cars to certify that no tampering has occurred which 
would allow the introduction of leaded gasoline into a vehicle 
requiring unleaded gasoline; (3) pos;ing of public information 
notices designed to inform Kayo customers of problems related to 
fuel switching; and (4) training to inform Kayo employees of 
EPA unleaded fuels regulations. EPA attorneys: Rich Kozlowski, 
FTS 382-2633; Rich Ackerman, FTS 382-4410. 

De7artment of Defense, Federal Facility Compliance Agreement, 
12 30/83. Agreement covers all DoD facilities where PCBs are 
stored for disposal; establishes compliance plan designed to 
achieve and maintain compliance with all applicable PCB storage 
and disposal requirements. EPA attorney: Deeohn Ferris, 
FTS 475-8690. 

Diamond Shamrock Corporation, CAFO, TSCA-85-H-03, 7/15/85. 
Compliance audit of 43 facilities, covering all TSCA requirements. 
EPA attorneys: Deeohn Ferris, FTS 475-8690; Bob Pittman, FTS 
475-8690. 

General Electric co. (Waterford, NY facility), No. 84-CV-681 
(N.D.N.Y., entered ' ). Clean Water Act consent decree 
requires the implementation of an engineering study to insure 
compliance with Defendant's N/SPDES permit. Settlement also 
requires monthly progress reports to be submitted to EPA with 
provisions for stipulated civil penalties for discharge violations. 
EPA attorney: Joseph Moran, FTS 475-8185. 
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Mac Oil Company d/b/a Circle Oil, No. FOSD-1908, 5/21/85. Clean 
Air Act Settlement Agreement requires: (1) institution of an 
unleaded gasoline sampling and testing program at all facilities 
receiving unleaded gasoline from Respondent: (2) inspections of 
the gasoline pumps at all facilities to which Respondent delivers 
gasoline to determine compliance with nozzle, label and warning 
sign requirements: and (3) maintenance of a company unleaded 
gasoline policy that informs all employees, agents and common 
carriers of gasoline handling and compartment labeling procedures. 
EPA attorney: Dean Uhler, FTS 382-2947. 

National Convenience Stores, Inc. d/b/a Sto 'n Go, Nos. FOSD-1140 
and FOSD-1404, 8 16 84. Consolidated Settlement Agreement requires: 
(l) institution of a program for compliance with EPA unleaded fuels 
regulations at all retail gasoline outlets that Respondent operates 
under any name, including periodic verification that nozzle require
ments are met: and (2) submission to EPA of a Certificate of Compliance. 
EPA attorney: Rich Kozlowski, FTS 382-2633. 

Philli s Petroleum Com an , Consolidated Clean Air Act Settlement 
Agreement, 3 ll 85. Settlement requires Phillips to: (l) estab
lish, implement and maintain a program for unleaded gasoline 
quality assurance among its branded marketers and retailers: 
(2) conduct a threephase program of sampling unleaded gasoline at 
all branded retail outlets in the United States: (3) conduct annual 
inspections of ten percent of its branded retail outlets in the 
United States· for compliance with EPA unleaded gasoline regula
tions: (4) at the time of contract renewal, review with its 
marketers and retailers their contractual obligations pertaining 
to the sale, handling, and distribution of unleaded gasoline: ~nd 
(5) conduct a review of its Unleaded Gasoline Quality Assurance 
Program after the first year of operation and submit a written 
report to EPA assessing the program's effectiveness in improving 
the quality of unleaded gasoline and reducing the potential or 
actual number of violations of the regulatory limits for lead. 
EPA attorney: Rich Kozlowski, FTS 382-2633. 

R.I. Marketing, Inc., No. FOSD-1611, 10/5/84. Clean Air Act 
Settlement Agreement requires institution of a fuel switching 
preventative action program, at each of approximately 200 retail 
outlets, designed to prevent leaded gasoline from being introduced 
into vehicles requiring unleaded fuel. EPA attorney: Rich 
Kozlowski, FTS 382-2633. 

Savoca~s Service Center, Inc., No. FOSD-2101, 10/17/85. Clean ~ir 
Act Settlement Agreement requires institution of a fuel switching 
preventative action program, at all retail outlets, designed to 
prevent leaded gasoline from being introduced into vehicles 
requiring unleaded fuel. EPA attorney: Rich Kozlowski, FTS 
382-2633. 



-6-

Union Carbide Corporation, CAFO, TSCA-85-H-06, 2/26/86. Settlement 
provides for development of a training program emphasizing pre
manufacture notification require~ents under TSCA, followed by 
a test program to monitor responses for compliance with TSCA. 
EPA attorney: Alex Varela, FTS 475-8690. 

United American Fuels, Inc., No. FOSD-1578, 12/18/84. Clean Air 
Act Settlement Agreement requires implementation of a fuel additive 
quality control and testing program. EPA attorney: Rich Kozlowski, 
FTS 382-2633. 

USA v. Parma, Ohio, No. C-85-208, (N.D. Ohio, February 28, 1985). 
Clean Air Act Consent.Judgment requires Defendant to: (l) replace 
catalytic converters that had been removed illegally; (2) inspect 
(periodically for two years) all city vehicles for tampering with 
emission controls; (3) tune-up and test (periodically for two· 
years) all city vehicles for emissions; (4) report all tampering 
found to EPA and take appropriate remedial measures; (5) train 
mechanics in compliance with EPA standards; (6) distribute pamph
lets discussing tampering and fuel switching to all households in 
Parma, Ohio; and (7) display for onP- year posters cautioning 
against tampering and fuel switching. EPA attorney: Debra 
Rosenberg, FTS 382-2649. 

USA v. State of Maine, No. 84-0152-B (D. Maine, November 19, 1985}. 
Clean Air Act Consent Decree requires State to (1) inspect all 
Maine Forest Service vehicles for tamper~ng with emission control 
devices, anu correct deficiencies: (2) inspect each gasoline 
fueling facility owned or operated by the Maine Department of 
Conservation for compliance with label, notice and nozzle size 
requirements, and correct deficiencies: (3} publicize to Mai~e 
Forest Service personnel and the public the importance of comply
ing with mobile source requirements; and (4) implement fully the 
catalytic converter and inlet restrictor inspection program 
mandated by State law, and audit at least 90 percent of licensed 
inspection facilities to verify compliance. EPA attorney: 
Richard Friedman, FTS 382-2940. 

Note: The settlements identified herein relating to mobile source 
enforcement under the Clean Air Act are representative of approxi
mately 200 such settlements that have been achieved to date .. 



A Note Concerning Application of the Model Provisions 

Attachments C-G represent ~odel provisions for the 
incorporation of environmental auditing requirements within 
enforcement settlements. These models are based upon medium
specific settlements and necessarily reflect the circumstances 
surrounding those settlements. Accordingly, Agency negotiators 
should not hesitate to alter them as necessary to meet the 
needs of a particular case. An attempt has been made to 
fashion the models in such a manner that they can be used 
in any enforcement settlement; however, some language has 
been retained which applies to only one or two EPA programs. 
Even where specific language is found to be inapposite, the 
general headings under which such language is found should 
provide helpful guidance to Agency personnel in identifying 
the categories of issues which a particular type of auditing 
settlement should address. 



Attachment c 

MODEL ENVIRONMENTAL COMPLIANCE AUDIT PROVISION FOR CONSENT 
DECREES OR AGREEMENTS 

A.l. Defendant/Respondent shall, within sixty days after 
the effective date of this Decree/Agreement [and where a contin
uing audit requirement is appropriate, add: and not less often 
than annually thereafter for a five-year period], audit the 
status of [applicable statutory] compliance at the [site of 
facility(ies)] and take prompt remedial action against all 
violations found. 

A.2. Defendant/Respondent .shall, within sixty days after 
completion of the compliance audit required by paragraph l, 
submit to EPA's [name of EPA office overseeing compliance with 
Decree/Agreement] a certification that, to the best of its 
knowledge, Defendant/Respondent is in compliance with all 
[applicable statutory and regulatory] requirements or has 
developed a schedule for achieving compliance subject to EPA 
approval. 

A.3. Nothing in this Decree/Agreement shall preclude EPA 
from instituting enforcement actions against Defendant/Respon
dent for any violations of [applicable statutory and regulatory] 
requirements which are not cited within the Complaint giving 
rise to this Decree/Agreement. 



Attachment w 

MODEL ENVIRONMENTAL MANAGEMENT AUDIT PROVISION FOR CONSENT 
DECREES OR AGREEMENTS 

B.l. Defendant/Respondent shall propose to EPA's [name of 
EPA office overseeing compliance with Decree/Agreement] by 
written submittal to [name of Agency contact] within thirty (30) 
days of the effective date of this Decree/Agreement, the scope 
of work for the services of a [third party or internal] auditor 
who shall be expert in environmental auditing, environmental 
management systems and [applicable statutory program(s)] management 
operations. Such auditor shall be independent of and in no way 
responsible to production management. This scope of work and 
auditor shall be agreed upon by EPA and Defendant/Respondent in 
writing, prior to the auditor's commencing the performance of 
the professional services more fully set forth below. The 
auditor will be retained and the scope of work will be designed 
to review and make recommendations regarding the improvement of 
Defendant's/Respondent's environmental compliance and management 
policies, practices, and systems at the [site of facility(ies)] 
and in the Defendant's/Respondent's corporate offices having 
responsibility for supervision of compliance activities at such 
facility(ies). 

2. Within one hundred twenty (120) days after agreement 
upon the scope of. work and the auditor, the auditor shall 
submit a written Environmental Audit Report to the Defendant/ 
Respondent. This Report shall: 

a. Identify and describe the existing facility 
environmental management operations and the corporate·offices 
responsible for overall company-wide environmental compliance 
and management sys~ems, policies and prevailing practices as 
they affect [applicable statutory and regulatory] compliance 
at the [site of facility(ies)]. 

b. Evaluate such operations and systems, practices 
and policies and identify and describe fully the perceived 
weaknesses in such operations and systems, practices and policies 
by comparing them, to the extent practicable, to: 

i. their ability to promote compliance with 
[applicable statutory and regulatory] requi~ements; 

11. the existing practices, programs and policies 
of other [applicable industry] corporations operating within 
the ·continental United States, including consideration of the 
available literature and consultant's experience pertinent to 
regulatory compliance programs, practices and policies curre~tly 
operative in the [applicable industry] in the continental 
United States: 

lll. the history of [facility] operations in te~ms 
of the facility's(ies'} compliance programs, compliance record 
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and environmental management practices over the previous five 
years [or longer if necessary or relevant]. 

The auditor shall apply its expertise and judgment 
to the foregoing info!'1Tlation, using such factors as the auditor 
believes to be relevant and appropriate, which factors shall 
be stated in the report. 

c. Based on the evaluation require~ in par~graphs 
2.a. and b. above, the auditor shall identify and describe 
fully with supporting rationales the perceived areas, if any, 
where Defendant's/Respondent's environmental management systems, 
practices and policies may be improved·as they affect the 
[facility(ies)] regarding [applicable statutory] compliance 
obligations, listing specific options for any improvements at 
the (facility(ies)] in the following areas: 

i. environmental compliance program management 
operation, staffing, education and experience requirements. 

ll. compliance management budget, lines of authority 
to Defendant's/Respondent's corpocate offices responsible for 
overall company-wide environmental compliance and management 
systems, policies, and practices, and relationship to the 
operating facility(ies) manager. 

iii. personnel training for individual employee 
compliance obligations and (applicable medium-specific 
activities]. 

iv. Operations and Maintenance (O&M) procedures for 
[applicable medium-specific pollution control] equipment. 

v. evaluation of [applicable industry] operations 
and pollution control equipment in terms of adequacy of 
design and compatibility with [applicable medium-specific 
substances) being passed through such equipment. 

vi. quality and thoroughness of implementation of 
all waste and wastewater [or other pollutant source} a~alysis 
plans for both incoming and outgoing waste [or other pollutantJ 
streams, whether directly discharged, emitted, released to the 
·ambient environment, or conveyed off-site in bulk shipments. 

v11. preparation of Quality Assurance and 
Quali~y Control programs for sampling and analysis and 
for environmental testing procedures, including [facility(ies)J 
laboratories and contract laboratories for [facility(ies)]. 

v111. preparation of records needed to provide the 
[facility(ies)] management with an adequate data base to accurately 
dete:::mine compliance with all applica9le statutory and regulatory 
requirements, with particular attention t~ waste [or other 
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pollutant] generation (including quan~ity and chemical composi
tion), movements, treatment, and ultimate disposition by location 
of waste [or other pollutant} source, handling points and final 
disposition. This evaluation shall encompass proposals for 
state-of-the-art data management systems providing timely 
access to all of the above records to be maintained by an 
onsite computer. 

ix. preparation of self-monitoring reports required 
to be filed with the State and EPA. 

x. preparation and review of Incident Reports 
evaluating causes of [applicable medium-specific pollution 
control] equipment malfunctions, improper [applicable mediwn
specific substances] handling, or breakdowns, with specific 
recommendations for corrective steps and preventive O&M, along 
with procedures for reporting these recommendations to corporate 
headquarters. 

3. Within 30 days after Defendant's/Respondent's receipt 
of. the Audit Report, Defendant/Respondent shall submit to EPA 
that portion of the Audit Report which contains the recommenda
tions of the auditor, together with a report of Defendant's/ 
Respondent's good faith evaluation of each option it has selected 
for adoption and the reasons for rejecting other options. The 
report by Defendant/Respondent shall set forth the specific 
actions the company shall take and a schedule, not to exceed 
sixty (60) days [or longer if necessary] from the date that EPA 
receives and evaluates the schedule, for implementation of the 
recommendations adopted by Defendant/Respondent. 

4. Any failure by Defendant/Respondent to meet the schedule 
for implementing the audit program set forth in this Decree/ 
Agreement shall result in stipulated penalties of [$ J (in 
addition to whatever sanctions the court/ALJ may impose for 
contempt), payable by Defendant/Respondent to the U.S. Treasury, 
for each day such schedule is not met. 

B. Nothing in this Decree/Agreement shall preclude EPA from 
instituting enforcement actions against Defendant/Respondent 
for any violations of [applicable statutory and regulatory] 
requirements which are not cited within the Complaint giving 
rise to this Decree/Agreement. 
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MODEL ENVIRONMENTAL COMPLIANCE AND MANAGEMENT AUDIT PROVISION 
FOR CONSENT DECREES AND AGREEMENTS 

C.l. Defendant/Respondent shall conduct environmental 
audits of its facility(ies) [of appropriate frequency and 
duration] in accordance with the Audit Workplan attached hereto 
as Exhibit B [company specific: not included]. The first such 
audit shall commence on or about three months from the effective 
date of this Decree/Agreement. Each of the audits shall be 
completed in accordance with the schedule set forth in the 
Audit Workplan. 

2. The performance standard of each such audit is to 
complete a detailed and professional investigation as set forth 
in the Audit Workplan of the facility's recordkeeping practices 
and environmental management operations during the (applicable 
period]. In accordance with the Audit Workplan, the following 
audit reports shall be prepared and submitted, with copies of 
supporting documentation, to EPA within thirty days following 
the initiation of each such audit: 

a. A report on all [pollutants] whose locations (as 
reported in the facility records) differ from their observed 
physical location or whose physical locations cannot be corrob
orated by existing records kept at the facility. 

b. A report of all quantity variations (of 10% or more 
by volume or weight, or any variation in piece count) between 
[pollutants] received and [pollutants] disposed of at the 
facility. 

c. A report on Defendant's/Respondent's activities at 
the facility in terms of whether or not they comply with the 
procedures required under the [Pollutant] Analysis Plan for 
[pollutant] acceptance. Defendant/Respondent shall include 
with this report the results of a minimum of three laboratory 
(including Defendant's/Respondent's laboratory) analyses of 
blind standards (i.e., pre-analyzed samples whose concentrations 
are unknown to the laboratories participating in the audit) to 
be provided by the audit team to evalaate Defendant's/Respondent's 
ability to quantify representative hazardous constituents in 
various media. 

d. A report of any observed deviations from Defendant's/ 
Respondent's written operating procedures, including documentation 
on any untimely response to the repair and/or replacement of 
deteriorating or malfunctioning [pollutant] containers, structures, 
or equipment. 
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e. Recommendations as to potential significant improve
ments and/or modifications which should be made to Defendant's/ 
Respondent's operating procedures to achieve compliance with 
(applicable statutory and regulatory] requirements. 

3. Nothing in this Decree/Agreement shall preclude EPA 
from instituting enforcement actions against Defendant/Respondent 
for any violations of (applicable statutory and regulatory] 
requirements which are not cited within the Complaint giving 
rise to this Decree/Agreement. 
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1. Purposes of Consent Decree/Agreement. In order to 
achieve the mutual goal of ensuring full compliance with applicable 
environmental laws, regulations, and permits by Defendant's/ 
Respondent's active facilities in an efficient and coordinated 
manner, Defendant/Respondent and EPA hereby enter into a Consent 
Decree/Agreement under which: 

(1) independent auditors to be retained by EPA and 
paid for by Defendant/Respondent shall, subject to EPA 
oversight, audit each facility and report to both 
parties on their assessment of Defendant's/Respondent's 
compliance with RCRA and TSCA and their implementing 
permits, ru.les and regulations: 

(2) the independent auditors shall perform an analysis 
of Defendant's/Respondent's environmental management 
systems, practices and policies, as they affect inter
facility and intra-facility transactions (as defined 
in Paragraphs S(ll) and 5(12) of this Decree/Agreement): 

(3) Defendant/Respondent shall pay penalties for 
violations of the aforementioned statutes, permits, 
rules and regulations according to the Penalty Schedule 
set forth as Appendix 2 to this Decree/Agreement: and 

. (4) EPA shall accept the penalties provided in Appe~dix 
2 as full and complete settlement and satisfaction of 
any of its civil claims for violations detected by 
the audit firm (with certain exceptions as set forth 
in Paragraphs 23, 24, and 25 of this Decree/~greement). 

TERMS OF SETTLEMENT 

DEFINITIONS 

S. Whenever the following terms are used in this Decree/ 
Agreement, the definitions specified herein shall apply: 

(1) Com liance Re rt and Plan: A document to be 
submitted by Defendant Respondent to EPA, pursuant to 
Paragraph 19 of this Decree/Agreement, which: 

{a) describes in full detail every corr•ctive 
action taken in response to a Facility 
Audit Report: 

(b) in the case of violations which are not 
corrected within 60 days of submittal of 
the Facility Audit Report, describes every 
action to be taken in response to any 
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violations or findings in the Facility 
Audit Report; and 

(c) certifies under oath the accuracy of 
information contained in the Compliance 
Report and Plan. 

(2) Confidential Business Information (CBI) 

(a) Information/Documents Determined Not to Be 
Entitled to CBI Protection. It is agreed 
between the parties that portions of docu
ments containing the following information 
shall not be eligible for CBI treatment: 

(i) The fact that any chemical waste was 
disposed of at any Defendant/Respondent 
facility. 

(ii) The location of disposal of any chemical 
waste at any Defendant/Respondent facility. 

(iii) Any infor~ation contained or referred 
to in any manifest for any ch~~ical 
waste disposed of at any Detend?nt/ 
Respondent facility. 

(iv) The identity and quantit"' 
waste disposed of at any 
facility. 

· -·· -::!"lemical 
.. ~: -:./Respcnden t 

(v) Any monitoring data or analysis of 
monitoring data pertaining to disposal 
activities at any Defendant/Respondent 
facility, including monitoring data 
from any well, whether or not installed 
pursuant to 40 C.F.R. Part 265, Subpart 
F, or 40 C.F.R. Part 254, Subpart F 
(RCRA Groundwater Monitoring Require:nents). 

(iv) Any permit applications submitted to 
EPA or to any state pursuant to federal 
or state statute or regulation. 

(vii) Any information regarding planned im
provements in the treatment, storage or 
disposal of chemical wastes at any 
Defendant/Respondent facility. 

(viii) Any hydrogeologic or geologic data. 

(ix) Any groundwater monitoring data. 
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(x) Any contingency plans, closure plans, 
or post-closure plans. 

(xi) Any waste analysis plans. 

(xii) Any training and/or inspection manuals 
and schedules. 

(xiii) Any point source discharge or receiving 
water monitoring data. 

(b) The status of information not listed in Section 
(a) above shall be determine~ in accordance with 
40 CFR Part 2, which provides for CBI treatment of 
information where: 

(i) Defendant/Respondent has taken reasonable 
measures through the issuance and 
observance of companywide policies and 
procedures to protect the confidentiality 
of the information, and that it intends 
to continue to take· such measures: 

(ii) The information is not, and has not been, 
reasonably obtainable without Defendant's/ 
Respondent's consent by other persons 
(other than governmental bodies which 
are bound by and observing Defendant's/ 
Respondent's claims of CBI as to that 
information) by use of legitimate means 
(other than discovery based on a showing 
of special need in a judicial or quasi
judicial proceeding): 

(iii) Disclosure of the information is likely 
to cause substantial harm to Defendant's/ 
Respondent's competitive position. 

(3) Cor orate Mana ement Re ort and Plan: A document 
•ubmitted by Defendant Respondent to EPA, pursuant to 
Paragraph 27 of this Decree/Agreement, describing in 
full detail what actions Defendant/Respondent has 
taken or will take to implement the findings of the 
Corporate Management Systems Report. 

(4) Corporate Management Systems Report: A fully 
integrated separate report prepared pursuant to the 
Corporate Management Systems Report Protocol set 
forth in Appendix 3 of this Decree/Agreement and 
submitted by Defendant/Respondent to EPA pursuant 
to Paragraph 26 of this Decree/Agreement. 
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(5) Corrective Action: Any action taken by Defendant/ 
Respondent in order to come into compliance with any 
federal, state or local statutory or regulatory 
requirement for the treatment, storage, or disposal 
of any Hazardous s~bstance. 

(6) Facility Audit Reports: Reports to be submitted 
by the Audit Firm to EPA, oursuant to Paragraph 19 
of this Decree/Agreement, which: 

{a) describe in detail the procedures followed 
in the facility audit, the facility itself, 
the regulatory history of the facility, 
and the facility's current compliance 
status: 

(b) describe in detail each violation detected 
during the audit: 

(c) provide any other information which, in. 
the judgment of the Audit Firm, merits 
Ager..c:· :-:-2· .. ·7.<?w: 

(d) for each violation reported, provide the 
relevant statutory or regulatory section: 
the particular area of the facility where 
the violation was found (if appropriate): 
the dates during which the violation 
occurred or existed (if it can reasonably 
be determined): and any other relevant or 
appropriate information. 

(7) Hazardous Substances: Those materials meeting 
the definition contained in the Comprehensive 
Environmental Response, Compensation, and Liability 
Act ( 11 CERCLA 11

), 42 U.S.C. §§9601 .!,! !,!S•1 §9601(14). 

(8) Hazardo~s Wastes: Those materials meeting the 
c!efin1t1on contained in 42 u.s.c. §6903(5) and the 
regulations promulgated at 40 C.F.R. Part 261. 

(9) Indeoendent Audit Firm ( 11 Audit Firm"): A firm 
selected by EPA, pursuant to Paragraph 6 of this 
Decree/Agreement, for the purpose of performing the 
Facility Compliance and Management Systems Audits 
described herein. For the purpose of this Decree/ 
Agreement, the Independent Audit Firm must exercise 
the same independent judgment that a Certified P1.iblic 
Accounting firm would be expected to exercise in 
auditing a publicly held corporation. In addition. 
the Independent Audit Firm must: 
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(a) not own stock in Defendant/Respondent 

or any parent, subsidiary, or affiliated 
corporation; 

(b) have no history of participation in any 
previous contractual agreement with 
Defendant/Respondent or any parent, subsidiary, 
or affiliated corporation; and 

(c) have no other direct financial stake in 
the outcome of the Facility Compliance or 
Management Systems Audits outlined in 
this Decree/Agreement. 

(10) Inter-facility Transactions: Any letters, 
contracts, memoranda, or other communications between 
two or more off ices or facilities owned or operated 
by Defendant/Respondent. 

(11) Intra-facility Transactions: Any letters, 
contracts, memoranda, er other communications between 
two or more locations or off ices at a single Defendant/ 
Respondent Facility. 

(12) Manifest: The shipping document EPA form 
8700-22 and, if necessary, EPA form 8700-22A (as 
required by 40 C.F.R. Part 262) or equivalent. 

(13) New Violation: Any statutory or regulatory 
violation not reported in the Facility Insp~ction 
Report. 

(14) Plaintiff: 
the Administrator 
Protection Agency 
"EPA"). 

The United States of America, for 
of the United States Environmental 
(collectively, "the Agency" or 

(15) Records: Any Defendant/Respondent or consultant 
report, document, writing, photograph, tape recording 
or other electronic means of data collection and 
retention which bears upon Defendant's/Respondent's 
compliance with EPA, state and local rules and regulations. 

(16) Facility: Any facility which treats, stores, or 
disposes of hazardous waste as those terms are defined 
at 42 u.s.c. S§6903(3), 6903(33), and 6903(34). 

(17) Uncorrected Violation: Any violation reported 
in a Facil1ty Inspection Report which remains 
uncorrected for 60 days or more after the completion 
and submission of the Facility Inspection Report 
pursuant to Paragraph 19 of this Decree/Agreement. 
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GENERAL AUDIT PROCEDURES 

6. Preliminary Matters 

(1) Scope of Work 

(a) Defendant/Respondent shall submit to the Agency 
within thirty (30) days of the effective date of this 
Decree/Agreement the Scope of Work for audits of the 
Defendant/Respondent facilities listed in Appendix 
1 for RCRA and TSCA violations. EPA shall have 
thirty (30) days from the date of receipt of this 
Scope of Work and proposed Audit Firm to submit to 
Defendant/Respondent in writing any proposed modifi
cations in the scope of work. 

(b) Defendant/Respondent shall have fifteen (15) 
days from the date of receipt of EPA's proposed modifi
cations within which to submit in writing its comments 
upon those proposed modifications. 

(b) Within ten (10) days of receipt of Defendant's/ 
Respondent's comments, the Agency shall issue its 
final decision as to the Scope of Work, which shall 
be binding upon Defendant/Respondent. 

(2) Establishment of Trust 

(a) Within thirty (30) days of the date of this 
Decree/Agreement, Defendant/Respondent shall establish 
an irrevocable trust fund ("Trust"), the form and 
text of which shall be approved by EPA. If no fund 
is approved by EPA within thirty (30) days of the 
date of this Decree/Agreement, a form supplied by EPA 
shall be used. The Trustee shall be a bank selected 
by Defendant/Respondent, which must be approved by EPA. 

(b) The Administrator of EPA shall have special 
power of appointment (and the only power of appoint
.ant) over all income and all assets of the Trust. 
That power may be exercised only to make appointments 
of funds in accordance with this Decree/Agreement. 
If, at the conclusion of all tasks set forth in this 
Decree/Agreement, there remains trust income or 
assets which have not been appointed by exercise of 
such special power, then all such remaining unappointed 
assets shall be delivered forthwith to Defendant/ 
Respondent. Defendant/Respondent shall fund the 
Trust by placing $ in the hands of the 
Trustee within forty-five (45) days after the date of 
this Decree/Agreement. 
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(3) Selection of Audit Firm 

(a) Within forty-five (45) days after the date of 
this Decree/Agreement, EPA shall notify Defendant/ 
Respondent of its selection of a proposed Audit Firm. 
Defendant/Respondent shall have fifteen (15) days from 
the date of receipt of EPA's proposed Audit Firm to 
accept, reject, or comment upon this selection. 
Reasons for which Defendant/Respondent may reject the 
proposed Audit Firm are limited to lack of sufficient 
national reputation; inexperience in performing 
environmental compliance and management audits; 
inadequate staffing levels; and failure to qualify as 
an Independent Audit Firm as defined in Paragraph 
5(10) of this Decree/Agreement. 

(b) In the event EPA and Defendant/Respondent are 
unable to agree on selection of an Audit Firm, the 
parties shall submit to Dispute Resolution as set 
forth in Paragraph 32 of this Decree/Agreement. 

7. Audit Seminar. Before the Audit Firm begins the 
audits, and within 60 days of the date EPA and Defendant/ 
Respondent agree upon the Scope of Work and Audit - - ~s 
described above, the Agency shall conduct a semin~
employees of the Audit Firm who are to conduct the a~~~~s. 
This seminar shall serve the purpose of assuring that the Audit 
Firm employees who will be conducting the audits are familiar 
with all protocols required by Agency policies and procedures 
to be utilized in conducting compliance audits. The Agency 
may conduct the audit seminar at the National Enforcement 
Investigations Center (NEIC) near Denver, Colorado or at the 
Audit Firm's office. The Agency shall not be responsible for 
transportation, lodging or other costs associated with attendance 
by the audit firm employees at the seminar. 

8. Observation of EPA Protocols. The Audit Firm shall 
be required by contract with Defendant/Respondent to observe 
the protocols presented at the audit seminar. Such protocols 
include but are not limited to: (1) NEIC's Multi-Media Com
pliance Audit Procedures; (2) the EPA Office of Administration's 
Environmental Auditing Protocol; (3) the NEIC Policy and Procedure 
Manual: and (4) the Corporate Management Systems Report Protocol 
provided in Appen~lx 3 of this Decree/Agreement (See Paragraph 
26 below). 

9. Review of Work Plan. 

(1) Within 30 days of the Audit Seminar, the Audit 
Firm shall submit to Defendant/Respondent and EPA a. 
proposed Work Plan which shall specify the Audit 
Firm's plan for implementing the Scope of Work. Said 
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Work Plan shall include the auditing protocols to be 
used by the Audit Firm; a schedule for conducting 
facility audits and completion of all other tasks 
set forth in the Scope of Work; and the names and 
resumes of those Audit Firm employees who will be 
primarily responsible for performance of the tasks 
set forth in the Scope of Work. The proposed Work 
Plan shall not specify the order of audits or otherwise 
provide-Defendant/Respondent with advance notice of 
specific audits. 

(2) EPA and Defendant/Respondent shall have 30 days 
.from the date of receipt of the.proposed Work Plan to 
submit in writing any proposed revisions to the proposed 
Work Plan. 

(3) The Audit Firm shall have fifteen (15) days from 
the date of receipt of these revisions within which 
to submit in writing its comments on these proposed 
revisions. 

(4) Within ten (10) days of receipt of the Audit 
Firm's comments, EPA shall issue its final decision 
as to the work plan, which shall be binding on both 
Defendant/Respondent and the Audit Firm. 

(S) The provisions of this Paragraph shall also be 
set forth as provisions of the contract between 
Defendant/Respondent and the Audit Firm for the 
performance of the subject audits. 

10. Facilities to be Audited. The Audit Firm shall, 
subject to the provisions set forth herein, conduct comprehensive 
RCRA/TSCA Compliance Audits (see Paragraphs 11 through 25) and 
a Management Systems Audit (see Paragraphs 26 and 27) of the 
facilities listed in Appendix l of this Decree/Agreement. 
The designation of RCRA/TSCA as the primary areas of audits 
shall not prohibit the Audit Firm from auditing and reporting 
violations of any other environmental statutes or regulations 
should those violations come to the attention of the Audi~ Fir:n 
audit team during the inspections. Notice of individual 
facility audits shall be provided to NEIC at least thirty (30) 
days prior to scheduled visits. Advance notice of individual 
facility inspections shall not be provided to Defendant/Respondent. 
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FACILITY COMPLIANCE AUDITS 

Review of Records 

11. Records to be Examined. 

a. Records Relevant to Compliance with RCRA. 

Facility audits may include a review of any facility 
record of Defendant/Respondent or its predecessors 
from November 1980. Other records pre-dating 
November 1980 which bear on the facility's compliance 
after November 1980 may also be examined, but 
only to the extent that they are necessary to 
render judgment regarding any event occurring 
after November 1980. 

b. Records Relevant to Compliance with TSCA. 

Facility audits may include a review of any facility 
record of Defendant/Respondent or its· predecessors 
from April 1978 which is relevant to compliance 
with TSCA and its implementing regulations. 
Other records pre-dating April 1978 which bear on 
the facility's compliance after April 1978 may 
also be examined, but only to the extent that they 
are necessary to render judgment regarding any 
event occurring after April 1978. 

c. Records to be Examined by the Audit Firm.· Records 
to be examined include but are not limited to: 

(1) all records required by federal, state or 
local law to be maintained by Defendant/Respondent. 

(2) facility operating records, including but not 
limited to waste profile sheets, containing waste 
pre-acceptance data, receiving logs, analytical 
verification data, waste tracking data for intra
facility movement of received wastes or wastes 
generated on-site, waste storage data, waste 
treatment data, and data reflecting the disposition 
of received wastes. 

(3) corporate and facility guidelines, policies 
and internal operating rules pertaining to facility 
operations, inspections, personnel training, and 
recordkeeping procedures. 

(4) corporate guidelines, policies and internal 
operating rules pertaining to emergency response, 
site closure, and postclosure activities. 
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(5) applications, licenses, permits and approvals 
(including state permits and approvals), RCRA opera
tion plans, or other regulatory docunents pertai~ing 
to on-site activities at the facility. 

(6) environmental monitoring plans for the facility. 

(7) waste treatability studies. 

(8) PCB operations plans, letters of approval, 
pumping logs, and records pertaining to the processing 
or handling of transformers, capacitors, and/or 
any other PCB articles, itens and containers. 

(9) manifests for wastes entering or leaving any 
Defendant/Respondent facility. 

(10) records of use, maintenance and decommissioning 
of vehicles used on-site and/or off-site for the 
transportation of RCRA/TSCA wastes to, from, and 
within any Defenjant/~~spondent facility. 

(11) vehicle washing records. 

(12) any effluent data, including nata on any direct 
discharge to surface water or any disch~rge to a 
publicly owned treatment facility, which Defendant/ 
Respondent is required to keep pursuant to any 
federal, state, or local permit or r~gulati~n. 

12. Access to Documents. The Audit Fir-m anJ renresentatives 
of the Agency, including contractors, shall have full: unfettered 
access to all documents bearing upon compliance with RCRA or TSCA 
kept at each facility or at Defendant's/~espondent's corporate 
headquarters, regardless of whether these records are deemeJ 
by Defendant/Respondent to constitute CBI or deemed by the 
A.udit Firm to indicate or support a violation. The Defendant/ 
Respondent ahall retain and make available to ZPA. copies of 
any Defendant/Respondent document(s) examined by the Audi~ Fir~ 
which indicate or support any violation detected during the 
audit program. The Audit Firm shall prepare and provide to E?A 
a full and complete index of all document? th?.~ it examines to 
ensure. that the Defendant/Respondent retains these recocds for 
subsequent EPA inspection. 

13. Public Access to Records. Each document submitted 
by Defendant/Respondent to the Audit Firm or E?~ pursuant to 
this Decree/Agreement shall bP. subject to public inspection 
unless it is deter~ined by EPA (following a claim made by D~:enda~~/ 
Respondent) to be CBI in accordance with Paragraphs 5(2) and 
14 of this Decree/Agreem~nt. 
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14. Assertion of Confidential Business Information Claims. 

a. Defendant/Respondent recognizes that EPA will 
treat as TSCA CBI only that information claimed conf inential 
which EPA uses for purposes related to TSCA. 

b. Claims that information is CBI shall be made on 
or before the date on which such information is provided to 
the Audit Firm or EPA. 

15. Tentative Observance of CBI.Claims. Any information 
claimed by Defendant/Respondent and asserted to meet the criteria 
set forth in ?aragraph 5(2) will be treated by EPA as confidential 
in accordance with 40 C.F.R. §§2.201 through 2.215 and any 
relevant special confidentiality regulations at 40 C.F.R. §§2.301 
et !.!S· pending any final determination that the information is 
not CBI. 

16. Preservation of Records. Defendant/Respondent shall 
preserve all Records examined by the Audit Firm for three years 
after submission of its Corporate Mana~ement Report and ?lan to 
EPA (See Paragraph 27 below). Nothing in this provision shall 
authorize destruction of any document r~quir~d by law or regula
tion to be preserved for any period of time in excess of t~1ree 
years. 

17. Examination of Groundwater Monitoring Information. 
The Audit 'Pirm shall be required to examine and s1J1)rnit to EPA 
groundwater moni tot:ing plans and data for each Def en•liint/Resr>on
d~nt facility listed in Appendix l of this Decree/Agreeme~t. 

18. Audit Schedule/Agency Access to Defendant's/ 
Respondent 1 s Facilities. All autH ts by the Audit Firm of the 
sites listed in Appendix l of this Decree/Agreement shall be 
completed within 180 days of EPA approval of the Work Plan as 
described in Paragraph 3 above. Representatives of the Agency, 
includin9 contractors, may accompany audit teams from the 
Audit Firm on site audits performed by the Audit Fir:n and 
oversee the performance of the audits by the ~udit teams for 
the purpose of ensuring that the audit procedures and protocols 
required by the contract are followed. 

19. Facility Audit Reports. As each separate facility 
audit is completed, the Audit Firm shall, no later than 30 
days thereafter, simultaneously submit to Defendant/Respondent 
and the Agency a copy of a Facility Audit Report as define1~ in 
Paragraph 5(7). The failure of the Facility Audit Report to 
include all of the required information for any violation 
specified in the report shall not be grounds for avoidance of 
any penalty which is payable under the Penalty Schedule set 
forth in ~ppendix 2. The Agency shall not be bound by any 
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determination of the Audit Firm indicating that Defendant/ 
Respondent is in compliance with any applicable statutory or 
regulatory requirement. 

20. Correction of Violations/Submission of Comoliance Plans. 
In addition to paying the penalties set forth in the Penalty 
Schedule below, Defendant/Respondent shall: 

(1) correct any violation indicated within a Facility 
Audit Report as soon as is physically possible. 

(2) No later than 60 days after it has re·· ~ived an 
individual Facility Audit Report, subm~- ~o the Agency 
a Compliance Report and Plan. 

The Agency shall not be bound by any Defendant/Respondent 
determination that it has achieved compliance, that the compliance 
was physically impossible to achieve, or that the times for correc
tive actions proposed by Defendant/Respondent to achieve compliance 
are reasonable. All corrective actions ~andated by this Decree/ 
Agreement shall be undertaken in accordance with applicable 
federal, state and local law. 

PENALTIES AND CORRECTIVE ACTION 

21. For Missed Audit Deadlines. Defendant/Respondent shall 
pay the following stipulated penalties for any failure by Defenda~t/ 
R~spondent to comply with any time requirement set forth in this 
Decree/Agreement: 

Period of ·Failure to Comply 

1st day through 14th day 
15th day through 44th day 
45th day and beyond 

For Violations of RCRA/TSCA 

Penalty per Day of Delay 

$ 5,000.00 
$10,000.00 
$15,000.00 

22. Payment of Penalties. For every violation of RCRA 
or TSCA reported in each Facility Audit Report, Defendant/ 
Respondent shall pay a penalty based on the Penalty Schedule 
provided as Appendix 2 of this Decree/Aqreement. The listing 
of the violation in a Facility Audit Report shall be conclusive 
and binding on Defendant/Respondent, and the amount set forth in 
the Penalty Schedule shall be due and payable by certified chec~ 
to the "Treasurer of the United States." The check shall be 
remitted to: 

(appropriate EPA lockbox address] 

within 30 days of recei~t of the applicable Facility Inspection 
Report. Penalties shall accrue from the date the violation is 
determined to have begun to the date such violation is corrected 
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or abated. Subject to the rights reserved in Paragraph 25 
below, EPA will not take further enforcement action on those 
violations for which penalties are paid and corrective action 
taken in compliance with this Decree/Agreement. 

23. Unlisted Violations. In the event that the audit 
firm reports statutory or regulatory violations other than those 
listed in Appendix 2, Defendant/Respondent shall correct such 
violations as soon as is physically possible. In addition, the 
parties will, for a period of 60 days following receipt of the 
Facility Audit Report in which such unlisted violations are 
contained, attempt to settle by negotiation the appropriate 
remedy and penalties Defendant/Respondent shall pay for such 
unlisted violations. In such negotiations, the parties will 
compare each unlisted violation to the most similar listed 
violation, if possible. In the event of failure of the parties 
to achieve settlement of unlisted violations within 60 days, 
EPA shall be free to take any enforcement measure authorized 
by law. 

24. Uncorrected or New Violations. Beginning on the date 
EPA receives a Facility Audit Report, Defendant/Respondent 
shall have sixty (60) days to correct violations cited therein. 
For any previously reported violation discovered to be uncorrected 
at the end of such sixty (60)-day-period, Defendant/Respondent 
shall pay a civil penalty of $25,000 per day for each day of 
continued noncompliance unless, within sixty (60) days, 
Defendant/Respondent has notified the Agency in accordance 
with Paragraph 20 that compliance is physically impossible and 
has obtained a final decision from the Agency verifying such 
physical impossibility. If, during the audit period or during 
the first post-audit inspection, the Agency discovers violations 
which were not reported to the Agency by the Audit Firm, for 
such violations Defendant/Respondent shall pay a civil penalty 
as set forth in the Penalty Schedule (Appendix 2). In addition, 
the Agency reserves the right to initiate civil or criminal 
action (or both) with regard to any previously reported and 
uncorrected violation and any violation not previously reported. 

25. Reservation of Rights. 

a. Reservation of States' and Local Governments' 
Right to Inspect Defendant's/Respondent's Facilities. 

Nothing in this Decree/Agreement shall limit the 
authority of EPA or any state or local government 
to enter and inspect any Defendant/Respondent 
facility. 
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b. Reservation of Agency's Right to Se~k Relief. 

Except as provided in Sections 21 through 
24 above, nothing in this Decree/Agreement shall 
be construed to limit the ability of the United 
States to take any enforcement action authorized 
by law. 

MANAGEMENT SYSTEMS AUDIT 

26. Corporate Management Systems Report. No later than 
60 days after the last Facility Audit Report is submitted to 
Defendant/Respondent and EPA, the Audit Firm shall submit to 
Defendant/Respondent and EPA a Corporate Management Systems 
Report as defined in Paragraph 5(4) of this Decree/Agreement. 

27. Corpo~ate Managemant Report and Plan. No later than 
90 days after it has received the Corporate Management Systems 
Report, Defendant/Respondent shall submit to the Agency its own 
Corporate Management Report and Plan describing in full detail 
what actions it has taken or will take to implement the findings 
of the Corporate Management Systems Report. 

MISCELLANEOUS TERMS 

28. Submission of Reports. Any reports produced by the 
Audit Firm, including Facility Audit Reports and the Corporate 
Management Systems Report, shall be submitted simultaneously 
to EPA and Defendant/Respondent. The Audit Firm shall not 
share draft copies of such reports with Defendant/Responder~t 
unless such drafts are simultaneously submitted to EPA. The 
requirements of this Paragraph shall be set forth as a requirement 
in the contract between Defendant/Respondent and the Audit Firm 
for the performance of the au di ts described herein •• 

29. Effective Date of Decree/A reement. This Decree/ 
Agreement all be considered binding and in full effect upon 
approval by the Federal district court judge/administrative 
law judge ~o whom this matter has been assigned. 

30. Notice. Al1 snhrniic;~ions and notices required by this 
Order shall be sent to the following address(es): 

[insert address(es) of EPA office{s) overseeing Decr~e/Agreement] 

31. Modification. This D~cree/Agreement may be mocified 
upon written approval of all parties hereto, and concurrence of 
the Federal District Court Judge/administrative law judge 
assigned to this matter. 
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32. Dispute Resolution. 

(1) The parties recognize that a dispute may arise 
between Defendant/Respondent and EPA regarding plans, 
proposals or implementation schedules required to be 
submitted, regarding tasks required to be perfo=med 
by Defendant/Respondent pursuant to the terms and 
provisions of this Decree/Agreement, or regarding 
whether Defendant/Respondent has incurred liability 
to pay stipulated penalties under Paragraphs 19 
through 24. If such a dispute arises, the parties 
will endeavor to settle it by good faith negotiations 
among themselves. If the parties cannot resolve the 
issue within a re~sonable time, not to exceed thirty 
(30) calendar days, the position of EPA shall prevail 
unless Defendant/Respondent files a petition with the 
court/administrative law judge setting forth the 
matter in dispute. The filing of a petition asking 
the court/administrative law judge to resolve a 
dispute shall not extend or postpone Defendant's/ 
Respondent's obligations under this Decree/Agreement 
with respect to the disputed issue. 

(2) In presenting any matter in dispute to the court/ 
administrative law judge, Defendant/Respondent shall 
have th~ burden of proving that EPA's interpretation 
of the requirements of this Decree/Agreement are arbi
trary, capricious, or otherwise not in accordance with 
the law. 

33. Continuino Jurisdiction of the District Court/Adminis
trative Law Judge. The district court/administrative foruzn in 
which this Decree/Agreement is entered shall retain jurisdiction 
until all obligations set forth herein are satisfied. 

34. Relation to RCRA Permittino Process. Notwithstanding 
any other provision of this Decree/Agreement, EPA hereby reserves 
all of its rights, powers and authorities pursuant to the 
provisio"9 of 42 u.s.c. §§6901 ~ seg. (RCRA) governing permits 
for facilities, and the regulations promulgated thereunder. 

35. Violations Not Covered by RCRA or TSCA. No stipulated 
penalty or other remedy agreed to shall cover or apply to 
non-RCRA, non-TSCA violations. The parties shall be left to 
their respective rights, liabilities and defenses with regard 
to these matters. 
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36. Continuing Audit Reouirement. For the five-year-period 
beginning on the date that Defendant/Respondent submits to the 
Agency the Corporate Management Report and Plan required by 
Paragraph VII. 27. of this Decree/Agreement, Defendant/Respondent 
shall conduct comprehensive audits not less often than annually 
of the compliance of its facilities with [applicable statutory 
and regulatory requirements]. After the initial audit by a 
third party consultant (as required by this Decree/Agreement), 
such audits may be conducted by such a consultant or by an 
independent audit staff of the co~pany not responsible to 
production management. Reports of the r~sults of such audits 
shall be furnished to the [appropriate corpo~ate environmental 
official and plant manager]. Within thirty (30) days after 
completion of each final annual audit report, Defendant/Responde~t 
shall submit to EPA a report of incidents of noncompliance 
identified by the audit an~ st~p~ that will be taken to correct 
any continuing noncompliance and prevent future incidents of 
noncompliance. 
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DEFE~DANT'S/RESPONDENT'S FACILITIES 



PENALTY SCHEDULE 

~CRA Violation 

I. Groundwater Monitoring 
40 C.F.R. SS 264.91 and 
265.91 

II. Unsaturated Zone Monitoring 
40 C.F.R. SS 264.97 through 
264.100 and 265.92 through 
265.94 

III. Waste Analysis Plans: 
Content and Implementation 
40 C.F.R. SS 264.13(a) and (b), 
and 265.13(a) and (b) 

IV. Bulk ·r..iauids in Landfill 
40 C.F.R. §§ 264.314(a) 
and 265.314(a) 

v. Containerized Liquids 
Disposal in Landfill 
40 C.F.R. SS 264.314(b) 
and 265.314(b) 

VI. Waste Tracking within 
TSO facility 
40 C .• F.R. S 264.222 

VII. Maintenance of Minimum 
Freeboard level for 
Surface Impoundment 
40 c.F.P. s 264.226(c) 

VIII. Ignitable/Reactive 
Disposal in Landfill 
40 C.P.R. SS 264.312 
and 265.312 

IX. Land Disposal (direct 
application to unlined 
surface soils) of non
biodegradeable wastes 
40 C.F.R. SS 264.272(a) 
and 265.272(a) 

Appendix 2 

Penalty 

$22,500.00 
per missed sampling event 

$22,500.00 
per missed sampling event 

$25,000.00 

$22,500 
per day of occurrence 

$22,500.00 
per day of occurrence 

$25,500.00 

$6,500.00 
per freeboard violation 

$9,500.00 
per cell, per day. 

$22,500.00 
per day 



x. 

XI. 

XII. 

RCRA Violation 

Trial test of waste 
compatibility prior 
to discharge into 
surf a~e impoundment 
40 C.F.R. S 265.22$ 

Trial test of waste 
solidification process 
prior to landfill 
40 C.F.R. S265.402 
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Failure to control wind 
dispersal of land treatment 
waste disposal zones 
40 C.F.R. §§ 264.272(e) 
and 265.273(f) 

XIII. Incompatible wastes placed 
into surface impoundment 
40 C.F.R. §§ 264.230 
and 265.230 

XIV. Unauthorized expansion of 
TSO facility during 
Interim status 
40 C.F.R. §270.72 

xv. Closure of Units·w;o 
demonstration of 
compliance.with facility 
closure plan 
40 C.F.R. SS 264.113 
and 265.113 

XVI. Inadequate closure/ 
po~-closure inspec-
t ion/maintenance plans 
40 c.r.R. SS 264.112 
and 265.112 

XVII •. Absence of post-closure 
groundwater monitoring 
program 
40 C.F.R. SS 264.117(a)(l) 
and §265.117(a)(2) 

Penalty 

s22,soo.oo 
per day of event 

$22,500,00 
per day 

$22,500.00 
per unit 

$22,500.00 
per day 

$20,000.00 
per day or as 
needed to recapture 
all prof its gained 

$25,000.00 
per unit 

$15,000.00 per unit 

$22,500.00 per day 
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RCRA Violation 

XVIII. Failure to update closure/ 
post closure plan cost 
estimates 
40 C.F.R. §§ 264.144(c) 
and 265.114(c) 

XIX. No schedule included 
for closure activities 
40 C.F.R. SS 264.112(a) 
and 265.112(a) 

XX. Inadequate Part A 
Applications, absence 
of identified operating 
units 
40 C.F.R. §270.13 

XXI. I!"ladequate Pa::-t B 
Application 
40 C.F.R. S270.14 

XXII. Absence of complete 
facility Inspection 
Plan, units omitted 
40 C.F.R. §§ 264.lS(b) 
and 265.15(b) 

XXIII. Failure to record 
on facility inspections 
reports repairs or 
remedial measures taken 
40 C.F.R. SS 264.lS(b) 
and 265.lS(d) 

XXIV. Pailure to inspect 
freeboard levels 
of surface impoundments 
40 C.F.R. SS 264.226(b), 
(c) and 265.226(a) 

XXV; Operating Record 
Omissions failure 
complete grid maps 
of landfilled lifts 
of waste 
40 C.F.R. SS 264.309 
and 265.309 

Penalty 

$3,000.00 per day 

$6,500.00 per pla!"l 
milestone omitted 

$9,500.00 per unit 
not properly ide~tif ied 

$9,500.00 per unit 
not properly identified 

$2,250.00 
per unit emitted, 
per day 

$2,250.00 
per omission 

$2,250.00 
per occu:c-rence 

$2,250.00 
per omission 



-4-

RCRA Violation 

XXVI. Failure to record on-site 
generated hazardous wastes 
i.e. truck washing facility 
40 C.F.R. § 262.4l(b) 

XXVII. No training provided 
to employee assigned to 
do waste analyses 
40 C.F.R. §§ 264.16 
and 265.16 

XXVIII. No analyses performed 
on materials added to 
on-site waste piles 
40 C.F.R. § 265.252 

XXIX. Records not provided 
to AQency 
within 48 hours of recuest. 
40 C.F.R. SS 264.74 
and· 265. 7·4 

XXX. Fenc9 not installed 
around all operating 
areas of TSO facility 
40 C.F.R. §§ 264.14 
and 265.14 

XXXI. Emergency Contingency 
Plan Inadequacies 
40 C.F.R. §§ 264.52 
and 265.52 

XXXII. Failure to Meet 
Financial Respo.ns ibil i ty 
R.quirements 
40 C.F.R. Part 264, Subpt. H 
and Part 265, Subpt. H 

TSCA Violation 

XXXlII. Improper Disposal of PCBs 
40 c.F.R. SS 761.60 (a)-(d). 

--1,100 or more gallons 
or 750 or more cubic 
feet of PCB contaminated 
material. 

Penalty 

$9,500.00 
per unrecorded event 

$3,000.00 
per untrained 
employee 

$22,500.00 
per event 

$6,500.00 pe= day 
of delay 

$1,000.00 

s2,225.oo 
per component 
deficiency 

$25,000.00 
per day of delay 

Penalty 

s25,ooo.oo per day, 
per violation 



xxxrv. 

xxxv. 

XXXVI. 

TSCA Violation 

--220-1,000 gallons or 
150-750 cubic f~et of 
PCB contaminated 
material 
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--less than 220 gallons or 
150 cubic feet of PCB 
contaminated material 

Failure to Dispose of PCBs 
by Jan. 1, 1984. 
40 C.F.R. S 761.65(a) 

--1,100 or more gallons 
or 750 or more cubic 
feet of PCB contaminated 
material. 

--220-1,100 gallons or 
150-750 cubic feet of 
PCB contaminated 
material. 

--less than 220 gallons or 
150 cubic feet of PCB 
contaminated material. 

Failure to Dispose of PCBs 
within one year of removal 
from service. 
40 C.F.R. S 761.65(a) 

--1,100 or more gallons 
or 750 or more cubic 
feet of PCB contaminated 
material. 

--220-1,100 gallons or 
150-750 cubic feet of 
PCB contaminated 
material. 

--less than 220 gallons or 
150 cubic feet of PCB 
contaminated material. 

Improper Processing of PCBs 
40 c.F.R. s 761.20(a) 

Penalty 

Sl7,000.00 per day, 
per violation 

$5,000.00 per day, 
per violation 

s25,ooo.oo per day, 
per violation 

$17,000.00 per day, 
per violation 

SS,000.00 per day, 
per violation 

$25,000.00 per day, 
per violation 

$17,000.00 per day, 
per violation 

$5,000.00 per day, 
per violation 

$20,000.00 per day, 
per violation 
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TSCA Violation 

XXXVII. Imp:-oper Dist:-ibutio:i of 
PCBs (sale) in commerce. 
40 C.F.R. § 761.20(a) 

XXXVIII. Improper t:-eatment and 
testing of waste oils. 
40 C.F.R. §§ 76l.60(g){2}(i) 
and (ii) 

XXXIX. Improper Use of PCBs 
40 C.F.R. § 761.20(a) 

XXXX. Improper use of PCBs 
(road oiling; dust 
control; sealants) 
40 C.F.R. § 761.20(d) 

XXXXI. Improper use of PCBs . 

XXXXI I. 

- Trans f onnet's 
40 C.F.R. § 761.JO(a) 

- Capacito:-s 
40 C.F.R. § 761.30(1) 

- Heat transfer systems 
4 0 C • 'F • R • S 7 6 1 • 3 0 ( d ) 

PC~ Sto~~g~ Violations 

- 40 C.F.R. S 761.65(b) 
(facility criteria) 

- 40 C.F.R. § 761.65(c)(7)(ii) 
(spill plan development) 

- 40 C.F.R. S 76l.65(c) (8) 
(management of liquids 
i:i storage) 

XXXXIII. Recordkeeping Violations 
(storage for disposal) 
40 c.F.R. s 761.lBO(a) 

XXXIV. 'Recordkeeping violations 
(disposal facilities) 
Incinerators 
40 C.F.R. S 761.lSO(c) 
Chemical waste landfills 
40 C.F.R. § 761.lBO(d) 

Penaltv 

$20,000.00 per day, 
per violation 

$25,000.00 per day, 
per violation 

$25,000.00 per day, 
per violation 

$25,000.00 per day, 
per violation 

$20,000.00 per day, 
pi:!r violation 

SlS,000.00 per day, 
per violatio:i. 

$10,000.00 per day, 
per violation 

$15,000.00 per day, 
per violation 
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TSCA Violation 

XXXXV. Marking Violations 
40 C.F.R. § 761.40{a) 

XXXXVI. Failure to Date PCB Items 
placed into storage 
40 C.F.R. S 761.lBO(a) 

XXXXVII. Violation of any condition 
of a PCB chemical waste 
landfill (40 C.F.~ 5 761.75) 
or incin~rdto~ :.F.R. 
§ 761.70) ap:- . ..:ation approval. 

XXXXVIII. Failure to decontaminate 
PCB container, tanker 
t:-ucks, etc. 
40 C.F.R. § 761.79 

Penalty 

$15,000.00 per day, 
per violation 

$5,000.00 per day, 
per- violation 

$25,000.00 per day, 
per violation 

$25,000.00 per- day, 
per violation 



Appendix 3 

CORPORATE MANAGEMENT SYSTEMS REPORT PROTOCOL 

The Corporate Management Systems Report shall: 

(1) Identify and describe the existing facility waste ~3~3ge
ment operations and the Environmental Management Department's 
systems, policies and prevailing practices as they affect 
Defendant's/Respondent's corporate compliance with RCRA and 
TSCA. 

(2) Evaluate such operations, systems, practices, and policies 
and identify and describe fully the perceived weaknesses in 
such operations, systems, practices, and policies by comparing 
them, to the extent practicable, to the existing practices, 
programs and policies of other RCRA and TSCA waste management 
corporations operating within the continental United States and 
to generally accepted corporate management practices. 

(3) Based on the evaluation required in paragraphs (1) and (2) 
above, the consultant shall identify and describe fully with 
supporting rationales the perceived areas, if any, where Defen
dant's/Respondent's inter- and intra-facility waste management 
operations and corporate to operating level environmental 
management systems, practices and policies may be improved. 
The Corporate Management Systems Report shall list specific 
options for improvements in the following areas: 

(a) Corporate data management practices pertaining 
to the following items: 

i • compliance budgets; 

i i • staffing; 

iii. training; 

iv. auditing: 

v. incident reporting, including but not limited to 
manifest exception reports and any unpe::'Initted 
disposal, release, or discharge; 

vi. quality assurance test reporting; 

vii. quality control reporting; 

viii. generator waste profile reports, facility pre
acceptance reports, and acceptance analysis as 
these items compare to each facility's stated 
basis for accepti~g or rejecting individual 
waste loads; and 
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ix. facility mass balance records reflecting the 
internal disposition of all wastes received 
for final disposal. 

(b) Corporate data evaluation practices, capabilities 
and policies pertaining to reports to and from cc~pliance 
officers, internal and external environmental audits, regulatory 
agency notices of violation and all other compliance data 
documents which when evaluated may lead to changes in TSO 
operating proc~dures or dir~ctiv~s ~Y corporate management to 
modify any individual or multi-facility TSO facility operating 
procedures. 



AttacrJne~~ ~ 

MODEL EMERGENCY ENVIRONMENTAL MANAGEMENT REORGANIZATION PROVISION 
FOR CONSENT DECREES OR AGREEMENTS 

E.l. The objective of this provision is to provide a manage
ment structure at the corporate headquarters level that will 
ensu~e that comprehensive environmental policies and procedures 
are developed by top management and fully implemented company-wide 
at all facilities. 

2. Defendant/Respondent shall propose to EPA's [name of 
EPA off ice overseeing compliance with Decree/Agreement] by 
written submittal to [name of Agency contact] within thirty 
(30)'days of the effective date of this Decree/Agreement, a 
plan for reorganization of the corporate management structure 
with respect to environmental affairs. This reorganization 
proposal shall be agreed upon by EPA and Defendant/Respondent 
in writing, prior to implementation of the reorganization. 

a. The management plan shall provide for the creation of 
a new position of Director, Environmental Affairs [or other 
appropriate title] to exercise the responsibilities set forth 
herein. The Director, Environmental Affairs shall report 
directly to [a corporate Vice President or other appropriate 
top management official not directly responsible for manufacturing/ 
production activities]. The position shall at all times be · 
filled by an experienced executive with a background in [approp
riate industrial field] and in environmental management and 
compliance. 

b. It shall be the responsibility of the Director, 
Environmental Affairs to develop appropriate corporate environ
mental policies and procedures and to oversee their implementation 
at all company facilities to ensure compliance with applicable 
Federal, State and local environmental statutes and regulations. 
In the development of such policies and procedures, the recom
mendations of the environmental audit conducted at the [facility] 
by an outside consultant as described herein shall be given 
full consideration. 

c. Defendant/Respondent shall also establish such addi
tional t•chnical and support positions reporting directly to 
the Director, Environmental Affairs as are necessary to meet 
the objective of this provision. Neither the Director nor 
staff shall be assigned additional ~esponsibilities not related 
to environmental compliance. Defendant/Respondent shall provide 
adequate budgetary support to the environmental staff. 

3. Within ninety (90) days of EPA's approval of the envi~on
mental management plan, the company shall appoint the Director, 
Environmental Affairs and appropriately qualified staff. 

4. Within two hundred seventy (270) days of EPA's app~oval of 
the environmental management plan, the Director, Environmental 
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Affairs shall complete development and begin the implementation 
of aopropriate corporate environmental policies and procedures 
to meet th~ objective of this provision. 

f 
s. Within eighteen (18} months of the effective date of 

this Dec~ee/Agreernent, Defendant/Respondent shall fully implerne~t 
the corporate enviro~mental policies and procedures at all 
company facilities. This shall include any necessary organiza
tional or personnel changes at the individual facility level. 

6. Recognizing the corporate responsibility to maintain 
compliance with all applicable environmental statutes and 
regulations, Defendant/Respondent agrees to maintain a permane~t 
corporate environmental management staff. The organization, 
makeup and functions of this staff may ·be modified from time 
to time as dictated by changes in corporate facilities or 
operations or the requirements of environmental statutes and 
regulations. 




