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E-1
Federal Rule 24(a)(2)

RULES OF CIVIL PROCEDURE

Rule 24. Intervention

(a) Intervention of Right. Upon timely applica-
tion anyone sha.i be permitted to intervene in an’
action: (1) when a statute of the United States.
confers an unconditional right to intervene; or (2)
when the applicant claims an interest relating to
the property or transaction which is the subject of
the acuon and the applicant is so situated that the
disposition of the action may as a practical matter
impair or impede the applicant's ability to protect
that interest, uniess the applicant’s interest is ade-
quately represented by existing parues.

(b) Permissive Intervention. Upon timely ap-
plicadon anyone may be permitted to intervene in
an action: (1) when a statute of the United States
confers a conditional right to intervene; or (2)
when an applicant’s claim or defense and the main
action have a question of law or fact in common.
When a party to an action relies for ground of
claim or defense upon any statute or executive |
order administered by a federal or state govern-
mental officer or agency or upon any regulation,
order, requirement or agreement issued or made
pursuant to the.statute or executive order. the
officer or agency upon timely application may be
permitted to intervene in the action.- In exercising
its diseredon the court shall consider whether the
_ intervention will unduly delay or prejudice the adju-

dicaton of the rights of the original parties.

(¢) Procedure. A person desiring to intervene

shall serve a motion to intervene upon the parties
as provided in Rule 5. The motion shall state the
grounds therefor and shall be accompanied by a
pleading setting forth the claim or defense for
which intervention is sought The same procedure
shall be followed when a statute of the United
States gives a right to intervene. When the const-
tutionality of an act of Congress affecting the
public interest is drawn in question in any action to
which the United States or an officer, agency, or
employee thereof is not a party, the court shall
notify the Attorney General of the United States as
provided in Title 28, U.S.C. § 2403.
(As amended Dec. 27, 1946. eff. Mar. 19, 1948: Dec. 29,
1948, eff. Oct. 20, 1949; Jan. 21, 1963, eff. July 1. 1963:
F;:? ;”.8 1966, eff. July 1, 1966; Mar. 2, 1987, eff. Aug. 1.
1987.
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Definition of Terms in the Federal Technical Rule

Operator -- any person in control of, or having responsibility for, the daily

operation of the UST systemn.

Person -- an individual, trust, firm, joint stock company, federal agency,
corporation, state, municipality, commission, political subdivision-of state
or any interstate body. "Person" also includes a consortium, a joint venture,

a commercial entity, and the United States Government.

Regulated Substance -- (a) any substance defined in Section 101(14) of CERCLA
(but not including any substance regulated as a hazardous waste under Subtitle
C); and (b) petroleum, including crude oil or any fraction thereof which is
liquid at standard conditions of temperature and pressure (60 degrees
Fahrenheit and 14.7 pounds per'square inch absolute).' Section 101(14) of
CERCLA reads as follows:

"The term 'hazardous substance' means (A) any substance désignated
pursuant to section 311(b)(2)(A) of the Federal Water Pollution Control
Act, (B) any element, compound, mixture, solution, or substance
designated pursuant to section 102 of this Act, (C) any hazardous waste
having the characteristics identified under or listed pursuant to
section 3001 of the Solid Waste Disposal Act (but not including any
waste the regulation of which under the Solid Waste Disposal Act has
been suspended by Act of Congress), (D) any toxic pollutant listed under
section 307(a) of the Federal Water Pollution Control Act, (E) any
hazardous air pollutant listed under section 112 of the Clean Air Act,
and (F) any imminently hazardous chemical substance or mixture with
respect to which the Administrator has taken action pursuant to section
7 of the Toxic Substances Control Act. The term does not include
petroleum, including crude oil or any fraction thereof which is not
otherwise specifically listed or designated as.a hazardous substance
under subparagraphs (A) through (F) of this paragraph, and the term does
not include natural gas, natural gas liquids, liquefied natural gas, or
synthetic gas usable for fuel (or mixtures of natural gas and such
synthetic gas).



F-2 OSWER Directive 9650.8
Release -- any spilling, leaking, emitting, discharging, escaping, leaching or
disposing from an underground storage tank into groundwater, surface water or

subsurface soils.

Petroleum Substances -- crude oil, crude oil fractions, and refined petroleum

fractions, including gasoline, kerosene, and diesel fuels.

Underground Storage Tank -- any one or combination of tanks (including
underground pipes connected thereto) that is used to contain an accumulation
of regulated substances, and the volume of which (including the volume of

underground pipes connected thereto) is 10 percent or more beneath the surface

of the ground.
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CHAPTER 1. INTRODUCTION

A. Purpose of This Handbook

This handbook was developed for State and EPA officials who are building
and evaluating State UST programs to be approved to operate in lieu of the
Federal UST program. As provided in Subtitle I of the Hazardous and Solid
' Waste Amendments of 1984, States may be approved by EPA to administer and
enforce their UST programs if their technical requirements are no less
stringent than the corresponding Federal requirements, and if they provide-
adequate enforcement of these requirements. EPA has promulgated regulations
for State program approval (53 FR 37212 - 53 FR 37247) that were published in

the September 23, 1988, Federal Register (40 CFR Part 281). This handbook

provides further explanation and discussion to increase the States'

understanding of how EPA intends to implement these regulations.

B. The Goals of This Handbook

The goals for this handbook are:

n To encourage State applications by making the application
process as easy and straightforward as possible;

' To clearly describe EPA's expectations and criteria for an
approvable State program. Clear expectations will help
Staﬁes with existing UST programs anticipate any legislative
or regulatory changes that may be necessary for approval,
and may help other States in designing approvable progfamS}"'“
Clear expectations will also promote consistency in the
approach that EPA Regional offices use to feview State

programs; and
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. To encourage a wide range of State UST programs. EPA
recognizes that there are many different ways to design an
UST program that can meet the basic environmental and public
health goals of the Federal regulations, while also
reflecting the unique environmental characteristics and

governmental institutions of each State.

C. How This Handbook Can Help You

| The handbook is written for two audiences: StateAagencies and EPA
Regional offices. This document should assist States as they design their UST
programs and assemble applications for program approval. In addition, it
should as;ist EPA Regional offices as ﬁhey work with States before
applications for program approval are submitted, and as the Régional offices
review the official State applications. .

Because not all the material presénted}here will be useful for every
situationj,the reader need not feel obligated to read the handbook from cover
to cover. The handbook is divided into seven chapters and Appendices as
follows:

Chapter 2 discusses the State program approval process and defines EPA's
goal of allowing approved State programs to operate "in lieu of" the Federal
program. This chapter also describes the criteria that will bé used to
determine a State program's suitability for approval, and outlines the steps
in the application procéss.

Chapter 3 provides a brief description and explanation of each component
of the State program approval application. Sample letters and other forms are
included in some sections of this chapter to aid States in developing their

own application package. More detailed discussions of some of these
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components are provided in the subsequent chapters. Finally, the procedure of
interim approval is explained for States that choose to use it. (However, EPA
does not expect many States to use this procedure.)

Chapter 4 discusses the Attorney General's statement that the statutes
and regulations of the State provide adequate authority to carry out the "no
less stringent" technical requirements, and ensure adequate enforcement of the
State's UST program. A worksheet and examples.are provided for each of the
"no less stringent" objectives to help States interpret these Federal
objectives.

Chapter 5 explains the requirements for compliance monitoring and
enforcement procedures, and includes detailed discussions to aid States iIn
describing how their own programs demonstrate "adequate enforcement”

-procedures.

Chapter 6 describes the purpose of the Memorandum of Agreement (MO:)
that the State may provide to ﬁPA. This MOA, to be negdtiated with EPA,
describes the coordination and shared responsibilities of the SFate and EPA.

A sample MOA is also provided in this chapter to aid States in preparing their
own applications.

Chapter 7 pro&ides additional guidance for completing the Program
Description section of the S;ate program approval application.” The guidance
covers the five major areas of the Progrcam Description including: general
questions, program scope, organization and structure of the program, resource
information, and State funds for financial responsibility.

The Appendices contain a sample program approval application, the
applicable Feder;l staﬁute and regulafions, other regulatory and statutory
tools, and a list of codes and stzndards written by nationally-recognized

organizations and national independent testing laboratories.
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D. EPA's Approach to Regulating UST Systems

EPA's approach to the regulation of underground storage tank systems on
a national scale must be different from that undertaken by most of its other
regulatory programs because the UST problem is significantly different. This
difference is mainly a result of three factors: the large number of
facilities to be regulated; the nature of the regulated community; and the
nature of the regulatory work.

1. Large size of regulated community.

The most significant problem is the sheer size of the regulated
community. Nationally,.over 700,000 UST.facilities account for about 2
million UST systems. Estimates indicate that roughly 75 bercent of existing
UST systems are unprotected from corrosion (and thus, present a serious
environmental risk). A relatively high proportion of UST facilities (10-30
percent) have already had ; leak, and soon others will leak unless measures
are taken to upgrade them. |

The amount of activity it takes to properly manage an UST system
throughout its opefating life has led EPA to conclude that the national UST
program is most effectively carried out at State and local levels of
government. For example, a small city with about 700 facilities and 2,000 UST
systems within its jurisdiction can run a manageable regulatofy program. If
each of those 700 facilities installs one new tank during the next five years,
that would be an éverage of 140 installations per year, or three per week. If
that small city requires a city inspector to be present at each installation,
an inspector would have to be in the field three times a week just for
installations of new USTs. This estimate does not include "spot" inspections
that might be needed for periodic tank testings, closures, upgrading or

retrofit and cleanups. This task would be challenging, but the city could
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probably manége to oversee at least its small percentage of the national
regulated community. However, if the above figures are multiplied by the
number of cities across the country, the idea of a Federally-implemented
program that would oversee all of these facilities becomes practically and
effectively impossible.

A consideration of the large numbers of UST owners and UST systems also
led EPA to design the Federal UST regulations with a phase-in period for
certain requirements on existing UST systems. While all Federal reduirements
are in effect immediately for new UST systems, owners have until December 22,
1998, or ten years, to upgrade éxisting UST systems to the corrosion
protection standard for néw UST systems, and 1 to 5 years to install release
detection equipment for existing UST systems. These phased-in requirements
“are a recognition of the fact that there are some limitations on the
capability of 700;000 UST owners and supporting service and manufacturing
industries to respond immediately to new regulations; The experience of
States that have been operating UST regulatory programs shows tﬁat it takes
several yéars for most owners of existing UST systems to understand and
respond to new regulations that require significant changes iﬁ the day-to-day
management of their businesses.

2. Nature of the regulated community.

Many UST facilities are owned and operated as small local businesses:
"Mom and éop" gasoline service stations and coﬁvenience stores. These small
entrepreneurs, who are used to operating their businesses with minimal
regulation, will be significantly affected by environmental regulations for
UST systems.

The experience of State and local agencies with UST programs shows that

large businesses that own USTs are generally willing and have already begun to
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‘comply with UST requirements, but that small owners, with limited resources
and knowledge of Federal regulations, often need more direct attention and
immediate assistance to bring them into compliance and to maintain that
compliange; Given the nature of this particular regulated community, EPA
believes this regulatory program often will be most effectively carried out by
the level of government nearest to the problem. State and loczl governments
know their regulated communities and are best able to respond quickly and
éffectively to their individual problems.

3. Nature of the regulatorv work.

The problem of releases from USTs is multi-faceted. Thers are three
major sources of release incidents: product delivery piping fa;lures;
corrosion of unprotected tanks and piping; and spills and overfills.
Environmental regulations for UST systems must be aimed at preventing these
different types of petroleum and hazardous substance releases as well as
increasing the ability to.quickly detect and minimize the contazination of
soil and ground water caused by such releases, and ensufing adeguate cleanup
of contamination. To do this, UST regulatory requirements must address every
phase of the lifecycle of a storage tank system: selection of the UST system,
installation, operation and maintenance, closure, financial ressonsibility,
and cleanup of the site where releases have occurred. Many Staze and local
governments have found that a great deal of visible, on-site mernitoring and a
constant enforcement "presence" is needed to effectively ensure many owners'
compliance with requirements at each stage of the life of the UST system.
Therefore, a regulatory program will be most successful in achieving this
compliance (and thus preventing environmental contamination and ensuring

cleanups of contamination) if it can be implemented by the level of government



OSWER Directive 9650.8
9

most capable of performing these close and constant checks on the regulated
community.
4. State _and local UST programs needed.

While the task of regulating USTs poseé unique problems, it also
presents opportunities that are not available to some other environmental
regulatory programs. First, over 30 States already have begun to develop UST
regulatory programs, and a number of local programs are also in operation.
These State and local programs provide a range of existing program designs and
experiences that can be useful models for the remaining States and localities
as they design and implement their new programs. Second, in many instances,
the large number of petroleum UST facilities to be regulated could pr;vide an
opportunity for States and localities to impose fees o; taxes that may raise

-enough revenue to support a successful UST regulatory program. Finally, State
‘and local governments may have a number of effective regulatory mechanisms and
'informal enforceﬁent tools that can be applied to underground storage tank
systems that are not available to the Federal government. For example, some
itate and local agencies may be able to require installation permits for UST
systems and regulate petroleum distributors, while local enforcement actions
may include the revocation of a facility's business license.

The task of regulating USTs presents EPA with both the reed and the
ﬁppdrtunity to work with States to encourage the development of State and
local UST programs. The "national” UST .program will continue to be primarily
a network of State and local programs, with EPA providing leadership and
gssistance, and enforcement backup as necessary. This approach is based on
. substantial evidence that, in the long run, UST systems will be most
successfully regulated by State and local governments. EPA's focu§ is on the

ackievement of long-range goals and the need to build a relationship with
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State and local governments so that we can work together to improve the

implementation of the UST program over the next decade.

E. EPA's Approach for Implementing the UST Program

OUST has adopted the franchise model as its implementation approach in
managing the national UST program. It should be noted here that the franchise
approach is simply a model of organizing and administering a service
organization. While the main goal of businesses is to make & profit, EPA's
goal is to protect human health and the environment, and this difference is
reflected in how the model is used. The State, as franchises, operates
independently, under a signed agreement with EPA, to operate the UST program.
Regions serve as the field representatives or liaisons betwesn EPA
Headquarters and the States to relay ideas, mneeds, and information between the
EPA and the States. This model permits both uniformity and distinction in
management styles. .Headquarters provides general operating guidelines to -
ensure that all of the States are achieving the same basic objectives in
managing underground storage tanks. -Simultaneously, the States run their
programs using a management style that is tailored to meet the specific needs
and demands of their own regulated community. The demand fcr service and
support varies in each State, and is affected by such factofslas UST
population, ground-water usage, weather and climate conditicns, and financial
conditions of owners and operators. The aim of State program approval is to
develop the State-Federal partnership that will allow both rzrties to focus on

preventing leaking USTs from causing further environmental contamination.
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CHAPTER 2. STATE PROGRAM APPROVAL PROCESS

As an important step toward achieving the long-range goal of developing
a network of effective State and local programs, EPA is encouraging States to
apply for formal approval of State UST programs to operate "in lieu of" the
Federal program. EPA plans to approve acceptable State UST programs as
quickly as possible, and follow up with gctivities that provide continual
assistance to States and localities for improving their capability and

performance.

A. Purpose of State Program Approval

Subtitle I of RCRA allows State UST programs approved by EPA to operate
in lieu of the Federai pfqgram if such programs contain requirements for UST
systems that are "no less stripgent" thaﬁ the Federal requirements and for
ﬁhich there is "adequate enforcement" of compliance. The requirements and
procedures for approval of State programs are contained in the Federal
regulations at 40 CFR Part 281 and are described in further detail elsewhere
in this handbook.

Approval by EPA of a State program means that the requirements in the
State's laws and regulations will be in effect rather than the Federal
requirements. Program approval ensures that a single set of requirements (the
State's) will be enforced in that State, thus eliminating the duplication and
confusion that would result from having separate State anc Federal
requirements. Once a State program is approved, the State program will
operate under an agreement with EPA that clearly delineates EPA's limited role

in an approved State, and assures the State of its lead role in administering

and enforcing the UST program.
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Approval of a State program also means that the basic environmental
protection afforded by the Federal program is contained in the State program
as well. The primary focus of EPA's approval review will be on basic State
authorities (laws and regulations) needed to achieve the underlying objectives

of the Federal regulations covering the prevention, detection, and cleanup of

UST releases.

B. Approval Criteria

Subtitle I allows EPA to authorize States to operate their own program
in lieu of the Federal program if certain conditions are met. The State
program must address the same UST system universe and include requirements for
each of the elements in the Federal program. Those requirements must be "no
less stringent" than corresponding Federal requirements and the State must
provide for adequate enforcement of the-requirements.

Over half tﬁe States are recently developing and beginning to implement
their own comprehensive UST programs. EPA has encouraged thése developments
and believes that States must continue to have the flexibility to devulbp and
carry out "homegrown" initiatives. EPA wishes to allow States to develop UST

programs that best suit their own needs; it does not want to create arbitrary
requirements defining program size (for example, number of staff members), or
the amount of detail to be included in an application's description of the
roles of State and local governments. EPA just wants to know that all States
have a complete program. For example, if States demonstrate that local
governments and agencies contribute to a complete State UST program, then that
level of detail will be appropriate for inclusion in the application, and will
be judged accordingly. States should gauge their own needs and use their own

judgment in developing their individual UST programs. EPA intends for its
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approval criteria to result in as little unnecessary disruption of these
ongoing initiatives as possible. A State shoﬁld not have to go back and make
revisions to its program to receive ﬁPA's approval unlesé those revisions are
nec;ssary to meet Federal objectives designed to protect human health and the
environment.

EPA's determination of whether State programs are no less stringent will
be based on a comparison of the State's technical requirements with the
Federal objectives for each of these program elements. Chapter 4 of this
handbook discusses the Federal objectives in detail. The specific Federal
requirements in the Agency's technical regulations for UST systems do not
provide the only definitive approach for protection of human health and the
environment. In developing the Federal requirements, EPA recognized fhat
there could be. other approaches that would meet EPA's overall performance
objectives. The Federal Technical Standards are by necessity more detailed
aﬁdlspecific than thé objectives they are designed to meet, because the
Federal regulations must be complied with by the regulated community and must
be enforceable in those Stateé without approved Staté~programs. The’
individual requirements set forth in the Federal regulations should not be
interpreted as to preclude States from developing other approaches that will
still achieve the overall objectives of performance specified for State
program approval.

The Federal objectives presented in Chapter 4 represent the Agency's
expectations of what will constitute an approvable State program. Federal
objectives have been identified for the following program elements: (1) new
UST system design, construction, installation and notification; (2) upgrading
of existing UST systems; (3) general operating requirements; (4) release

detection; (5) release reporting, investigation, and confirmation; (6)
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corrective action; (7) out-of-service or closed UST systems; and (8) financial
responsibility. To satisfy the "né less stringent" requirements using this
approach, the State must have requirements fof all UST systems that meet these
objectives.

EPA's criteria for "adequate enforcement” of compliance require that a
State have in place adequate legal authorities for inspection and complian;e
monitoring, enforcement, and public participation, plus appropriate written
procedures for implementing those authorities. Chapter 4 prdvides guidance on
the enforcement authorities, and Chapter 5 contains guidance on these |
enforcement p;ocedures. EPA seeks to maintain its flexibility to approve a
variety §f State programs, and to encourage States to use innovative as well

as traditional approaches in achieving compliance.

C. Application Process for Approval
EPA has two goals for the apﬁrdval process: to make the application
process as simple and easy to understand as possible; and to develop a close
working ;eiationship between EPAlRegional éffices and the States long before
official applications are received, so that all major problems can be resolved
ahead of time.
Federal regulations require that a State application contain the
foliowing components:
(1) A letter from the Governor requesting approval of the State
program;
(2) A certification and statement from the State Attorney General (or
the attorney for those State or interstate agencies which have
independent legal counsel) demonstrating that the laws of the

State or compact achieve the "no less stringent"” objectives of the
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Federal UST program, and provide legal authorities for adequate
enforcement;

(3) A description of the compliance monitoring and enforcement
procedures that demonstrate the State's basis for adequate
enforcement of compliance;

4 A draft Memorandum of Agreement (MOA) that outlines the
responsibilities of EPA and the State's implementing agency(ies)
(the MOA becomes final at the time the State's program takes
effect);

(5 A pfogram description that provides background information on the
State's organization and resources for implementing its program;

(6) A schedule for developing additional authorities under interim
approval, if applicable; and

(7) Copies of all applicable State statutes and regulations, including
those governing State administrative procedures and compacts, if
relied upon. ,

Detailed guidance on each of these elements is included in the following
chapters. A suggested application form, that the State can tear out and fill
ig, is provided in Appendix A of this handbook. If a State prefers to use a
different format, that choice will not hinder program approval.

Approval authority has been delegated to the Regional Administrators.
Headquarters will be involved in this process only on a limited; consultative
basis. First, Headquarters will assist with the initial applications to
ensure that the approval criteria work well and that the Regions apply these

criteria consistent with OUST philosophy and with each other. After this

initial period, Regions may choose to discuss approval issues with
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Headquarters, but will be required to do so only when a tentative
determination is made to disapproﬁe a program.

A great deal of informal contact should be occurring between the State
and EPA's Regional offices well before the clock starts running on the 180-day
period set by.statute for the review of, and decision on, a State's
application for approval. As the State begins developing its application, the
State and the Region, working together, will identify as soon as possible any
legislative modifications that need to be made in order to satisfy the "no
less stringent" and "adequate enforcement" requirements in the regulations.
The State Attormey General or other legal representative may also be consulted
during thesé early statutory and'regul;tory reviews so that later conflicts
may be avoided. In addition, the Region will work closely with the State to
ensure the completeness of the various other components of the State's draft
application (for example, the program description).

In géneral, the Region should relay comments back to the State as
quickly as possible. This prccess will alert the State very early to issues.
that otherwise could cause a deliay in the review and approval of the final
application. OUST considers the?e pre-application reviews to be invaluable
and stresses their importance because they will assure the State of being able
to develop an official program approval application with confidence and
timeliness. |

Within t&o and one-half months following submission of the final
application, and following consultations between State and Regional staff, the
Regional Administrator will make a tentative determination of approval or
disapprqval and notify the State Agency Director. This tentative

determination is then published in the Federal Register to provide an

opportunity for public comment. A final determination on the State's program
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will be made by the Regional Administrator within 180 days of submission of
the State's application. (These procedures are described in greater detail in
a companion document entitled Suggested Procedures for Review of State UST

Applications.)

After a State program is approved, it is codified for publication in the

Code of Federal Regulations (CFR). EPA codifies the entire approved State UST

program (including more stringent but not broader 'in scope) to identify the
specific elements of the State program that are RCRA Subtitle I requirements.
The codification of Stete programs also enables the public to discern the
current status of the approved State program. - This will be of particular
importance as States adopt additional Federal requirements or revise their
approved UST programs.

After a State program is approved, the State may need to submit certain
program revisions to EPA for approval. 'Such a need may arise if: (1) Federal
authorities or requirements are changed by new legislétion er rulemaking; (2)
State authorities or requirements are revised; or (3) local authorities or
requirements that.are part of>the approved State prograﬁ change.. EPA will
treat revised applications by reviewing—those program areas specifically
‘affected by the change. The process will be streemlined; instead of
publishing a tentative determination in the Federal Register, EPA will publish
a proposed determination that mav become final immediately after 60 davs.
Addieional discussion on the process of revising approved State programs may

be found in the preamble to the State Program Approval Rule (53 FR 37239).



3. Components of State
Program Approval Application -



OSWER.Directive 9650.. 8
18 :

CHAPTER 3. COMPONENTS OF THE STATE PROGRAM APPROVAL APPLICATION

A. Introduction

In order to qualify for program approval, a State must submit an
official application to its Regional office. This packet must contain various
components, including letters and certifications, descriptions of relevant
State regulations, descriptions of the program, a Memorandum of Agreement, and
actual copies of State statutes and regulations. This chapter briefly
. describes each of these components, and in some cases, provides sample forms
that may aid States in developing their own applications. More detailed
:diécussions of the various sections of the program approval application appear

_in separate chapters of this handbook.

" 'B. Components of.the Application

:l. Governor's letter.

A letter from the Governor transmits the State's applicat%on for
approval of its undergrouﬁd storage tank program and acts as a formal request
for EPA approval. The letter to EPA should include a reference to the Federal
statute, a request for approval of the State program, and the Governor's
~signature. The letter is a.formal tool to designate thé responsibie lead

State agency.
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Sample Letter

Ms. Jane Jones

Regional Administrator

Region XI, U.S. Environmental Protection Agency
Street Address

City, State

Dear Ms. Jones:

In accordance with Section 9004 of Subtitle I of the Resource
Conservation and Recovery Act as amended on November 8, 1984, I am forwarding
an application for approval of the Underground Storage Tank Program of

(State) . 1 believe you will find it contains the provisions necessary
to implement an effective Underground Storage Tank Program.

Should you require further information, please contact (Director)
of (Lead Agency) . Thank you for your assistance.
Sincerely,

Jane Smith,
Governor
2. Aﬁtornez General's Certification and Statemént:

States applying for program approval must submit an Attorney General's
Statement that certifiés that the statutes and regulations of the staté
provide'adeqﬁate authority to carry o@t the technical requiréments in a."no
less s;ringent; manner and for "adequate eﬁforcement" of these requirements.
All statutes and regulations cited by the Attorney General must be fully
effective by ﬁhé time the program is approved. In addition, iI the State has
any authority over Indian lands, or agreements with a tribe or tribes to do
so, this must be described here. The AttorﬁZy General's Staterment certifies
to State authorities only. The requirement'that the State have the authority
to carry out the technical requirements and enforce those requirements does
not change if certain aspects of the State program are implemented by local

government agencies. The Attorney General's Statement must be signed by the
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State Attorney General or the attorney for those State or interstate agencies
that have independent legal counsel. This provigion allows the following
persons to sign the Attorney's General's Statement: (1) the State Attorney
General or an attorney in his/her office who is authorized to sign for the
Attorney General; or, (2) a Deputy or Assistant Attorney General if authorized
to do so. Authorization should be in writing, case law, or statute. An
independent counsel for thé State may.submit the "no less stringent”
certification in place of the Attorney General, provided that the independent
counsel has full authority to represent independently the State agency in
court on all matters pértaining to the State program.

Where a State has incorporated by reference any Federal regulation, the
Attorney General should demonstrate the authority to adopt State regulations
'in this manner. The Attorney General should cite the State statutes and
regulations, 'listing the cémparable CFR citg and date of incorporation. If
the State's incorporation is intended to include any EPA revisions that may
occur_in the future, then tﬁelAttorney General should cite Stafe authority
both to promulgate and to enforce regulatiohs in this manner. The State
should note that the Attorney General's Statement includes a certification
that State statutes and regulations shall be fully effective by the time the
program is approved.

Sample Attornev Gemeral's Certification. Following is a suggested

format for the State Attorney General's certification. The certification
consists of two parts: (1) the Attorney General's letter of certification and

(2) the Attorney General's Statement. A form letter that certifies to the

State's complete authorities is provided below.
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Sample letter

Ms. Jane Jones

Regional Administrator

Region XI, U.S. Environmental Protection Agency
Street Address

City, State, Zip code

Dear Ms. Jones:

I hereby certify pursuant to my authority as [insert official title] and
in accordance with Section 9004 of the Solid Waste Disposal Act, as
amended by the Resource Conservation and Recovery Act and the Superfund
Amendments and Reauthorization Act of 1986, and 40 CFR Part 281 that in

my opinion the laws of the _(State) provide adequate authority to (1)
carry out the "no less stringent" technical requirements submitted by the
(Lead Agency) , (2) adequately enforce compliance with such program, and (3)

‘regulate, at a minimum, the same UST universe as the Federal program. I
hereby certify, to the best of my knowledge, that the application submicted by
(Date) is legally accurate. The specific authorities provided are
contained in statutes or regulations lawfully adopted at the time this
Statement is signed and which will be effective by the tizme the program is
approved, [or are provided by judicial decisions issued at the time this
Statement is signed].

Seal of Office

Signature

In additioen, é sample form of the Attorney General's Statement is
presented.in Ap;endik A, following the Governor's letter. The State may use
this sample format to cite and explain its authorities for each objective.
Please note that EPA personnel responsible for approving the State program
will not be familiar with all the State's laws; therefore, the Attorney
General's Statement should specify and analyze relevant State legal authority.
"Clarity is necessary because: (1) the Attorney General's Statement will be
subject to review and comment by the public through its inclusion in tche
administrative‘recb:d to the Federal State program approval process; (2) the
Attorney General's Statement will comprise the administrztive record upon
which could hinge interpretations for future lawsuits chzllenging the

implementing agency actions during an enforcement proceecing taken under the
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State program; (3) the laws and regulations submitted in the application will
form the basis of the codified program. Finally, in the event that EPA would
take enforcement action in the State after the State program is approved, EPA
would rely on the Attorney General's Statement for a basic understanding of-
étate law since EPA would be enforcing the State law in lieu of the Federal
law. The approvea State program operates "in lieu of" the Federal program
under Section 9004(d). Since EPA retains the right to enforce under Section
9006, it enforces the codified State regulations.

The purpose of these requests is not to "second guess" the State
Attorney General on matters of State law, but to assure that he has not
overlooked major legal issues in arriving at his opinion. Most importantly,
EPA must have a sound legal record for authorizing the State program. For
example, if the State Attorney General provides-a general opinion that a State
st#tute allows the State to rggulate all UST systems, but the statute appears
to exempt compressed oil tank systems, EPA would bfing this issue to his
attention and ask him to address it. EPA would ask the State Attorney General
to reconcile the difference in coverage.' Once he has specifically addressed
an issue requiring an interpretation of State law, however, EPA would defer to
his opinion where it is supported by a plausible argument.

EPA doe; not defer to a State Attorney General on matters of Federal
law, including the issue of whether a State program (&as interpreted by the
State Attorney General) meets applicable Federal regulations. In the example,
EPA attorneys would accept the conclusion that State lzw provides authoricty to
reguléte compréssed oil tank systems but would draw on their‘own conclusions
about whether the State authority is adequate to meet EZPA requifements for

program approval.
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3. Demonstration of "Adequate Enforcement" Procedures.

To ensure that States have adequate enforcement, EPA requires that
States have certain compliance monitoring and enforcement procedures, in
addition to the legal authorities discussed above. These procedures-are
necessary to ensure compliance with the technical and financial responsibility
requirements for underground storage tanks. The procedural requirements cover

the following program areas:

= Compliance Monitoring;
- _ Enfofcement Response; and
] UST Inventory.

Chapter 5 provides a detailed discussion of these procedural requirements.

4. Memorandum of Agreement.

/

The appropriate official of the State's lead agency must negotiate a
Memorandum of Agreement (MOA) with the Regional Administrator bgfore the State
program is approved. The MOA describes ‘the coordinztion and shared
responsibilities between the State and EPA in areas includingf but not limited
to: implementation of partiallStateAprograms and other program scope issues;
compliance monitoring and enforcement; EPA appraisal of State programs; and
.-reporting of information. Chapter 6 provides a_détailed discussion of the MOA
requirement and includes a sample agreement. ‘

5. Program Description.

This section provides an overview of the State's program for managing
underground storage tanks. Information requeésted includes the scope of the
State program, the organization and structure of the implementing agencies,
and staff resources for implementation. There is zlso a segment requesting
information on the State trust fund for correcfive action and third-party

liability, if appropriate. This information will be used to inform the
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general public about the approved State program and will serve as a baseline
for EPA to work with the State over the long term. The information in the
Program Description will only rarely be used to judge a State program for
approvgl‘qr disapproval. Chapter 7 contains additional guidance on the
questions in the Program Description.

6. Interim Approval Schedule.

Interim approval, while an available option, is not expected to be used
by States. A State may be granted interim approval following promulgation of
the Federal regulations if the State authorities are no less stringent in the

following program areas:

. New UST standards;

s Notification;

. Corrective action; and

. AFinanciAl responsibility.

States applying for interim approval may find it useful to complete the
worksheets ‘that outline these four "no less stringent" program areas required
for interiﬁ approval. The remaining worksheets méy be helpful to these States
in later fulfilling the remaining requirements for final approval.

Interim approval is a process Congress provided to allow greater
flexibility for the States. Although the State program is reéuired to have no
less stringent requirements in the four areas listed above, they are required
only to have requirements in the remaining four éreas (leak detection,
prevention recordkeeping, reporting, and clozure); these requirements do not
need to Se no 1e§s stringent for the State to receive interim approval and
thus to operate in lieu of the Federal program for a limited period of'time.
Before finél“approval may be granted to a State that has received interim

approval, States are required to have program requirements that are "no less
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stringent” than all eight elements of the Federal program. The timeframe for
developing the authorities needed for final approval ranges from 1 to 3 years
depending on whether the State needs additional statutory or regulatory
agthority, or both. - The State must submit a schedule according to which the
State will finalize its legislation and regulations in these areas in

preparing for final approval of its entire UST program.

Sample Schedule

Program Element : Schedule
1. Release Prevention and Detection |
A. Statutory Authority
- Revising of Legislation as necessary during XX, XX, XX

the grace period
- Submission to the legislature

_Consideration in the legislature . .
Final passage into law

B. Régulatory Authority
- Revision of regulations XX, XX, XX
- Formal regulation approval procedures including
public notice and comment
- Effective date
c. Application for Approval
- Draft application ' XX, XX, XX
- Formal public notice and comment ’
- Submittal to EPA
7. State Statutes and Regulations.
Integral to the State program aprroval apolication are the copies of all
applicéble State statutes and regulations which must be submitted by a State.
These include those statutes and regulation governing State administrative

procedures and interstate compacts, if relied upon. These documents should

also include any general statutes that are used by the State to establish UST
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program authorities. This information will help EPA to establish a record of
the State laws and regulations regarding USTs in approved States. The Agency,
will codify State programs by incorporating State laws and regulations by
reference as part of its final approval of the State program. If the Federal
government were ever to puréue an enforcement action within a particular
State, it would use that State's own UST statutes and regulations to do so.
For that réason, the Federal govermment must be able to easily locate and
implement all State UST standards and requirements that would be effective in
that State for purposes of Federal enforcement. This section of the
application is self-céntained,vand'may'be attached to the rest of the packet.

"This application requirement is not discussed elsewhere in this handbook.



4. Attorney General's Statement
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CHAPTER 4. ATTORNEY GENERAL'S STATEMENT: DEMONSTRATION OF "NO LESS
STRINGENT" OBJECTIVES AND "ADEQUATE ENFORCEMENT" AUTHORITIES

A: Introduction

Under Subtitle I, a State must demonstrate that its requirements and
standards for existing and new USTs are "no less stringent" than the Federal
requirements and standards in 40 CFR Part 280 and provide for adequate
enforcement. The State's demonstration that its authorities are "no less
stringent"” and allow for adequate enforcement will be provided with the
Attorney Ceneral's Statement. This chapter describes and explains the
criteria States must meét in order to be "no less stringent" in the technical
program areas and how the State Attorney General will éertify their legal
authority. Chapter 5 provides an explanation of the adequate enforcement

procedures.

B. Objectives of the Federal Technical Requirements

Since an introduction to the purpose and requirements for the Attorney
General's Statement is provided in the preamble to the State Program Approval
Rule, it is not repeated here. If you are not familiar with this material, we
recommend that’ you read it now before proceeding.

This section is organized by objective. For each objective, there is a
worksheet, notes on fulfilling the objective, and some examples of State
requirements that do or do not meet the objective. The worksheet is organized
so that citations can be written in where the State has a requirement that
corresponds to each subsection of the objective. Thé State should cite all
relevant statutes and regulations, if more than one is applicable. The

worksheets are intended to be used by both the State and the EPA Regional

Office, but only the Regional EPA Office can make the judgment of whether the
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State's requiremeﬁt is no less stringent than the Federal objective. The
State is strongly encouraged to provide additional explanation on the back of
the worksheets or on extra pages to describe how their regulations meet the
objective in -cases when the State's regulations are organized differently from
the Federal approach. The State should also consider attaching relevant
policies and procedures that may influence the interpretation of statutes or
regulations. The notes on fulfilling the objective provide some key data for
interpreting the objective and the last note for each objective references the

page in the September 23, 1988 Federal Register where further information may

be found. Finally, Appendix E includes a section called Tools for
Implementing State Regulations, which descrites certain approaches that
several States have used to implement their laws and that other States might
wish to consider in developing or improvipg their own programs.

Please note thét great eff&rt was expended to make éhese éxamples as
"true to life" as possible. Readers are asked to remember that these examples
are simply é means by which EPA can more clearly demonstrate how the States
should examine their technical requirements in terms of the Federal'
objectives. Thus, States should not take the evaluations provided in the
examples as the last word on State program approval for that given program
element. Please remember that these examples also serve as sa&ples of the
type of thinking and documentation that should»be included in the explanation
sections that follow the regulatory citations in the Attorney General's
Statement. EPA is concerned that some readers will infer from these examples
that if their State regulations are not identical to the example given that
their State program is not approvable. Such an inference would be mistaken.
By providing these examples, EPA is suggesting simply one interpretation out

of many possibilities. Regional EPA Offices will be making the actual
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.decisions as to what is "no less stringent" when reviewing the State program
application. If a State has specific questions on whether their regulations
meet the objectives, they should ask the Regional EPA Office for assistance
and advice. | |

As an alternative to developing new, or revising existing, State UST
regulations, States may choose to adopt or incorporate by reference the
Federal Technical Standards. Obviously those States that do so can be
considered no less stringent. The Federal Technical Standards are written
with the intention that some States will choose to adopt them. Therefore,
some language was added to several sections to allow the State some
flexibility to substitute their own procedural and administrative requirements
for those set forth in the Federal requirements. A discussion of this
additional decision-making authority for State agencies can be found in the
preamble to the Federal Technical Standards (53 FR 37186). I; is EPA's.intent
to allow States a significant amount of discretion in this matter, as long as
States can demonstrate that overall program performance in each element will
not be. adversely affected by their use of differing administrative practices
and procedures. An example of the flexible language is §280.50 under Release
Reporting, Investigation, aﬂd Confirmation: "Owners and operators of UST
systems must report to the implementing agency within 24 hours, or another
reasonable time period specified by the implementing agency..." The State
should be aware that when adopting or copying this language, if the State does
not specify another time'period in the requirement, then the Federally-
specified time period (;he 24-hour time period in the example) is
automatically in effect. An altgrnative time period must be specified in the
State requirement in place of ché Federally-specified time period in order for
the State to exercise the decision-making flexibility allowed in the Federal

Rule.
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New UST SysteEmMs AND NOTIFICATION

OBJecTivE § 281.30

The State must have requirements that Cite

ensure that all new UST systems conform Regulation Statute
with the following:

(a) Be designed, constructed, and installed in
a manner that will prevent releases for their
operating life due to manufacturing defects,
structural failure, or corrosion. [Note:
Codes of practice developed by nationally-
recognized organizations may be used to
demonstrate that the State program
requirements are no less stringent in this
area.]

(b) Be provided with equipment to prevent spills
and tank overfills when new tanks are in-
stalled or existing tanks are upgraded,
unless the tank does not receive more than . -
25 gallons at one time.. '

(c) All UST system owners and operators must
notify the implementing State agency of
the existence of any new UST system using-
a form designated by the State agency.

NOTES ON FULFILLING THE OBJECTIVE

1.

Codes of practice developed by nationally-recognized organizations
and national independent testing laboratories may.be used to
demonstrate that the State program requirements are no less
stringent in the area of design, construction, installation, and
corrosion protection.

Currently available equipment to provide spill and tank overfill
protection includes small catchment basins for spills, alarms,
automatic flow restrictors, or shut off devices for overfill

‘prevention.

Under RCRA 9002, notification was required for existing UST
systems nationwide. State programs that only require owners and
operators of new UST systems to notify the State agency may be
approved because notification by owners of existing USTs was
already required after Subtitle I was enacted.
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NEw UST SysTEMs AND NOTIFICATION
- (CONTINUED)

OBJECTIVE:§-281.30

4, The Federal notification form has been revised to require updated
notifications from owners and operators of new USTs; however,

States may use their discretion as to whether or not they collect
this information.

5. More discussion on new UST systems may be found in the preamble to
the final State Program Approval Rule (53 FR 37224) and in the

preamble to the final Federal Technical Standards Rule (53 FR
37125). :

* % %
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State Ekamples for New UST System Design, Construction, Installation,'and
Notifi@étion

?%andards for Design and Installation. The following requiremenfs Qf
State;A demonstrate one way to fulfill the design criteria of subsection (a)
of this;dbjective.- In general, State A requires the use of national standards
for théwdesign, construction, and installation of all UST systems.l For
example; the State requires that tanks be built according to the following
recbgniéed engineering standards: UL 58 and API 650 for steel ganks, and UL
1316-83 and ASTM D4021-81 for fiberglass tanks. Steel tanks must be coated
with alﬁon-corrosive, impermeable material other than asphalt paint and be
equipped_with sacrificial anode or impressed current cathodic protection.
Cathodié_protection must be designed and installed using one or a combination
of thesé 4 standards: API 1632, UL of Canada SGO03.1M, STI-P3} or NACE RP—02-.
85. Both sacrificial anode and impressed eurreng systems must be designed
with tegg.stations so that rouﬁine operation checks can be performed. ,Bécause
EPA beliéve; that the design, construction, and installation of a new UST
system accoiding to any code of practice of a nationally-recognized
organizgpion or testing laboratory will‘prevent releases during the operating
life of én UST, th;se State requirements fulfill the proper tank design
criteria.Af subsection (a) of this objective. State A could have met the
criteria in subsection (a) by adopting just one of these.coées of practices.
Some aspects of the State's standards, while showing excellent forethought,
are not necessary to meet the objective, such as the requirement that anode
ané current systems must be designed so routine checks can de performed.

fhis State's requirements also demonstrate one way to fulfill the proper
tank installation criteria of subsection (a). The State mandates that

instaliers follow practices outlined in PEI RP 100-86, API 1615, and the
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manufacturer's instructions that come with the tank. All fittings must be
wrapped or coated using a manufacturer-approved method. The State also
requires that defects in the tank's coating that occur during shipping must be
repaired according to the manufacturer's instructions. The State lists the
specifications for backfilling the UST system, which are derived from NFPA 30;
additional requirements are specified by .the State for anchoring USTs that are
in areas witb high water tables. Again not all of these requirements may be
necessary to achieve subsection (a) of this objective.

Because piping is part of the UST system, the State's requirements for
the design, construction, and installation of piping must also meet subsection
(a) of this objective. State A demonstrates one way of meeting the objective,
again by specifying the codes to be used for designing and installing new
underground piping. All new underground pipes in this State must be made of
fiberglass reinforced plastic or cathodically protected, coated, iron or steel
and must be designed using one of the recognized standards such as NACE RP-02-
85, UL, and AfI 1632. The use of galvanized piping for producf lines 1is
prohiBited. State regulatioﬁs specify how the piping must be installed in
terms- of backfill thickness, product line slope, and the strength of unions
and fittings (250 pounds or 300 pounds with metal seats). On UST systéms
using sacrificial anodes where electrical isolation is essenti;l for adequate
corrosion protection, the State requires all underground piping to be isolated
from the tanks and dispensing units by means of non-donductive bdghings and
fittings, which are to be designed and installed in accordance wigh NACE
RP-0285, API 1632, or Sti-P3. 1In addition, vent and fill lines must be coated
but need not be cathodically protected. As part of the installation,hall
product piping must be tested for tightness. These State requireggnté for the

design and installation of piping in combination with corresponding State
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requirements for tanks demonstrate one way that a State could fulfill
subsection (a) of this objective.

Séill and Overfill Protection. State B allows two options for spill
and overfill protection. The first option consists of an in-tank product
level sensor that is equipped with an audible or visual alarm and is triggered
when the tank is 95 percent full, and a spill catchment basin of at least 15
gallon capacity. The second option consists of a device designed to regtrict
the flow of the regulated substance into the tank when the tank is 95 percent
full, and a spill catchment Basin of at least 5 gallon capacity. The State's
explanation for the difference in the capacity of the spill catchment basin is
that the sensor only triggers an alarm in the first option as opposed to a
flow restrictor in the second option. ([EPA notes that the flow restrictor,
unless it is an automatic shut-off device, does not actually shut off inflow
completely, which means that both options require the operator to quickly sbuc
off the hose used to fill the tank.] Although EPA believes the distinction‘
the State makes between alarms and restrictors is somewhat artificial (because
both approaches similarly rely on rapid action by the person filling the tank
to avoid ove;filling when the filling operation approaches the tank's
capacity), the above State B requirements Aemonétrate one way to fulfill
subsection (b) of this objective. . |

Although the Federal Technical Standards require that flow restrictors
or alarms be triggered when the tank is 90 percent full. State B's
requirements, however, can still be considered no less stringent. They still
accomplish the Agency's main goal: getting equipment and devices to prevent

spills and overfills'on all new and upgraded USTs.
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UPGRADING EXISTING UST SYSTEMS

OBJECTIVE §,281°31

The State must have requirements that ensure ' Cite
existing UST systems will be replaced or Regulation Statute
upgraded before December 22, 1998, to prevent

releases for their operating life due to

corrosion, and spills or overfills.

NOoTES ON FULFILLING THE OBJECTIVE

1.

Within 10 years all existing UST systems must meet essentially the
same standards of release prevention as new UST systems, which
includes corrosion protection and spill and overfill equipment.

The 10-year schedule cannot include phase-in of leak detection
requirements, which must be completed within 5 years (see
Objective 281.33(b) on Release Detection).

The State may develop a phase-in schedule that will bring all
existing USTs into compliance incrementally during the 10-year

" period or the State may establish a deadline without specifying a

schedule.

Commonly accepted practices for protecting a structurally sound
existing steel tank from failure due to corrosion consist of
internal lining, retrofitting with a cathodic protection system,
or both. EPA believes all of these methods are protective of
human health and environment.

The proposed objective for upgrading existing UST systems included
a provision that allowed States to demonstrate in their
application how other State requirements will achieve this Federal
goal without an explicit 10-year deadline. This provision has
been deleted in the final State Program Approval Rule. EPA was
concerned that the provision in the proposed objective would lead
States to believe ‘that a time period greater than 10 years for
upgrading was allowable. 1In addition, it was unclear what )
information would provide an adequate demonstration. Therefore,
States must require existing UST systems to be replaced or
upgraded before December 22, 1998.

More discussion on upgrading existing UST systems may be found in
the preamble to the final State Program Approval Rule (53 FR
37225) and in the preamble to the final Federal Technical
Standards (53 FR 37130).

* % %
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State Examples for Upgrading Existing UST Systems

Defining When a Tank Needs To Be Upgraded. The following example shows
State requirements that do ﬁot meet the Federal objective for upgrading
. existing UST systems. State C requires owners and operators to explicitly
determine how long each tank will last without developing a leak. This
regulatorily-defined lifeﬁime is considered to be the tank's life expectancy.
When the end of the life expectancy is reached, the UST system must be
replaced, upgraded, or closed, whether or not ; leak has occurred. Life
expectancy of the UST system i; calculated using the tank's age, tHe tank
manufacturer's guarantee, and the type of corrosion protection in use on the
tank. If the tank's age is unknown, the calculation is more complicated and
requires the assistance of a corrosion expert. Once the life expectancy of
the tank is defined, the tank will fall into one‘of two groups as defined by
the State. If the life expectancy ends after November 1, 1988, the UST system
méyvbé uséd for up to five years beyond the calculated life-expectancy. 1f
the life expectancy ends before November 1, 1988, the UST system may be used
until November 1, 1988 or up to five years beyondlﬁhe calculated life
expectancy, whichevérAis later.

Under thg State's current approach, State C's requirements cénﬁot be
approved as no less stringent for two reasons. First, tq propérly ﬁpgrade an
UST system under this'objective, spill and overfill equipment must be added.
State C does not require that éxisting USTs be retrofitted with this
equipment. Second, under this objective, all unprotected USTs in the State
must be upgraded by 1998. While the State requirements-for USTs with life
expectancies tﬁat end before November 1, 1988, will fulfill the objectiVe, the
State's requiréﬁents will allow some USTs with life expectancies ﬁhat end

after that date to be upgraded sometime after 1998. Hypothetically, if a
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tank without corrosion protectiQn was installed in April 1985 (before interim
prohibition) and the life expectancy was determined to be 10 years (Ap;il
19955, the tank may be operated until April 2000;before it is upgraded,
replaced or closed, according{éb State law. State C couid meet the objective
by revising their requiremenc.sb that all USTs must be brought into compliance
by the time tﬁeir life expectancy is reached or by December 22, 1998,
whichever is earlier; and by requiring the addition of overfill and spill
protection equipment on upgraded USTs.

Defining What Upgrade Consists Of  State E takes another approach to
this objective by requiring scheduled clogure of UST systems that are not
corrosion resistant. The State.prbhibits the use and operation of all non-
conforming UST systems (all bare steel tanks, asphalt coated s;eel tanks and
other unprotected steel tanks and piping) after October 1, 1997. Replacement °
USTs are subject to the new USf,system standards, and existing USIs cannot be
upgraded. Thus, all non-confo;ming tankg and piﬁing must be closed within the
remaining 9 years of the State's mandatory closure period accoraing to a
phase-in schedule based on UST system age and location. If the tank's age is
unknown, it is presumed to be 20 years old on October 1, 1989. The State
requirements cannot be considered no less stringent becauée existing
corrosion-protected USTs without spill and overfill equipment are not required
to be retrofitted with that equipment.

' State D fulfills the Federal upgrading objective of §281.31 by requiring
both éorrosion protection and overfill and spill protection systems to be
present on existing UST systems by 1998. [State D, however, also considers
‘the addition of leak detection.equipment to be part of an UST system upgrade.
In other words, release detection is also phased-in over a 10-year period, and

therefore, the State program does not meet the release detection objective
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found at §281.33 (see examples pertaining to the release detection

objective).]
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GENERAL OPERATING REQUIREMENTS

OBJECTIVE § 281.32

OSWER Directive 9650.

The State must have requirements that ensure
all new and existing UST systems conform to
the following:

(a) Prevent spills and overfills by ensuring that
the space in the tank is sufficient to receive
the volume to be transferred and that the
transfer operation is monitored constantly;

(b) Where equipped with cathodic protection, be
operated and maintained by a person with
sufficient training and experience in prevent-
ing corrosion, and in a manner that ensures
that no releases occur during the operating
life of the UST system [Note: Codes of
practice developed by nationally-recognized
organizations and national independent
testing laboratories may be used to
demonstrate the State program requirements
are no less stringent.];

(c) Be made of or lined with materials that are
compatible with the substance stored;’

(d) At the time of upgrade or repair, be
structurally sound and upgraded or repaired
in a manner that will prevent releases due
to structural failure or corrosion during
their operating lives; ’

(e) Have records of monitoring, testing, repairs,
and closure maintained that are sufficient
to demonstrate recent facility compliance
status, except that records demonstrating
compliance with repair and upgrading require-
ments must be maintained for the remaining
operating life of the facility. These
records must be made readily available when
requested by the implementing agency.

Cite ‘
Regulation Statute
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GENERAL OPERATING REQUIREMENTS
(CONTINUED)

.0BJECTIVE § 281.32

NoTES ON FULFILLING THE OBJECTIVE

1.

Codes of practice developed by nationally recognized organizations
and national independent testing laboratories may be used to
demonstrate that the State requirements are no less stringent in
the areas of: repairing and relining tanks; operation and
maintenance of corrosion protection; and compatibility.

Under the Federal Technical Standards, cathodic protection systems
must be tested within 6 months of installation and every 3 years
thereafter; and impressed current systems must be inspected every
60 days to ensure that the equipment is turned on. Each State
must require that cathodic protection systems be periodically
tested and that such tests include the checking of impressed
current systems.

Compatibility is an issue for concern primarily when high-

" ethanol/methanol content fuels are stored in certain fiberglass

tanks. ' :

National codes of practices and warranties from tank lining
companies generally require that internal inspections be conducted
with 10 years after lining, and every 5 years after that.

A national code for the repair oX fiberglass reinforced plastic
tanks is currently being developed. Until there is a national
code that is accepted by industry, the only people who know how to
repair FRP tanks are usually authorized representatives of tank
manufacturers. These repairs are generally done under warranty.
More discussion on the repair of FRP tanks may be-found beginning
at the bottom of the third column on page 53 FR 37139.

More discussion on upgrading existing UST systems may be found in
the preamble to the final State Program Approval Rule (53 FR
37225) and in the preamble to the final Federal Technical
Standards (53 FR 37130). :

* * %
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State Examples for General Operating Requirements
Defining Product Transfer Practices. State F meets the first subsection

of this objective because it requires that API-recommended practices
concerning produ¢t deliveries to underground storage tanks be followed at all
UST systeﬁs in the State. A different approach, which also fulfills this part
of the objective, is used in State‘G. The State's regulations hold both the
carrier (or transporter) and the operator responsible for employing practices
to prevent spills and overfills. The carrier and the operator must be trained
in the mechanics of proper tfansfer and emergency response procedures. Before
transfer, the operator must determine that the tank has enough receiving
capacity to accoﬁmbdate the volume of petroleum to be transferred. During the
transfer, the carrier must be at the controls to monitor the delivery
operation.

| Maintaining Corrosion. Protection. AState H's requirements demonstrate
one way to satisfy subsection (b) of this objective concerning the operation
and maintenance of corrosion protection by qualified people. The State
requires that UST systems protected by galvanic cathodic protection systems
(also known as sacrificial anodes) have an accurate structure-to-soil
potential reading performed by a qualified'person upont installation and,
annually thereafter. 1In addition, when underground work is pe;formed at the
site, the State requires the cathodic protection system to be monitored 6 to
12 weeks after the work Has been completed to eﬁsure tﬁat the system is still
functioning properly. ..UST systems protected by impressed current systems are
required by State régulations fo have their rectifier meter inspected monthly
and the readings recorded in a log book; and a person who is qualified (by
'training and experience) to measure the structufe-to-soil and structure-to-

structure potentials, the rectifier voltage, and current output must conduct
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an onsite test and inspection at least once a year. Finally, State H provides
a list of procedures detailing how the cathodic protection system must be
monitored, which includes following practices recommended by the National

Association of Corrosion Engineers (Recommended Practice 0285).

" Ensuring Proper Repairs and Upgrades. State I's regulations provide an
examble of requirements that satisfies subsection (d) of this objective, which
concerns the repair and upgrade of UST systems. The State mandates that a
determination must be madélby fire department officials on whether the tank or
its components may be repaired or must be removed and.replaced. The only form
of repair allowed by the State is lining the tank. Before a steel tank can be
repaired by lining, the'tank must be physically inspected and a local fire

department official must determine whether the tank meets all oﬁ the following

conditions:
. Has. not eXperienced a leak as a result of corrosion;
"ma . Possesses a minimum design shell thickness of 0.18

inch (7 gauge);
m Has no open seam or split;
. Contains 1esé than'iO.holes after removal of thin
metal by reaming, with none larger than 1/2 inch in
diameter and no more than 2 holes within a 1-foot

radius; and

,
. Satisfies all standards of the lining manufacturer for
structural soundness.

These requirements are no less stringent in the area of determining structural
integrity before lining a tank. The State also reduires that any tank
replacémeﬁﬁ or repair as well as piping repairs must be performed: (1) by a
Staté-approved tank lining company and in accordance with API 1631 (if the
repair consists of tank liﬁing), (2) by qualified technicians, and (3) in

accordance with manufacturers' instructions. If a leaking tank is repaired,
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the State requires that it be tank tightness tested at 2-year intervals for 10-
years and annually thereafter.

EPA would recommend that the State consider a requirement specifying the
design life of a lined tank. Unless a éathodic protection system is applied
when the tank is lined or within 10 years, the tank must be internally
inspected periodically after the initial 10 year life of the lining to make
sure that tank's structural integrity will continue for the remainder of its
operating life. Tank lining company warranties and the codes generally
require that internal inspections be conducted after 10 yeérs, and then every
five years thereafter, because the tank relining is expected to prevent
releases only for the first 10 years.

Defining Adeguate Recordkeeping. State J has developed recordkeeping
. requirements that satiéfy subsection (e) of this Federal objective. The State
mandates the on-site maintenance of written records of all monitdring
activities-for at least 3 years from when the monitoring was performed. 1In
addition, the State requirements enable local implementing agencies to mandate
the owner or operator to provide the local agency with monitoring records or a

monitoring summary on a routine basis. Monitoring records must include:

= Date and time of all monitoring and sampling;

" Monitoring equipment calibration and maintenance
records;

. Results of any visual observations;

. Results of all sample analysis performed in the
laboratory or in the field, including laboratory data
sheets;

" Logs of all readings of gauges or other monitoring

equipment, ground-water elevations, or other test
results; and

n Results of inventory readings and reconciliations.
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Another recordkeeping provision in this State program requires that UST‘
system permits be renewed every five years. To get a perm;t.renewed, an UST
inspection must have been performed within the 3 previous years, and the UST
system must‘have been found to Be in compliance with applicable regulations
for design, construction, and moﬁitoring. Thus, the UST must be ﬁpg;aded and
have records that show the upgréde has taken place before the permit can be
renewed. In this way, the State is aware of and can, if it chooses, maintain
its own records relating to UST.system repair, upgrade, and replacement. For

~UST élosure by removal, State J requires the owner or operator to completely
déscribe all disposal and recycling procedures used for all UST system
components. When an UST system is closed, the owner or operator must
demonstrate to the satisfaction of the State that no release has occurred.

These State réquirements clearly fulfill_subsec;ion (e) of this objective.
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RELEASE DETECTION

OBJECTIVE § 281.33

(a)

L

1))

Release detection requirements for Cite
owners and operators must consist of Regulation Statute
a method, or combination of methods,

that is:

capable of detecting a release

of the regulated substance from
any portion of the UST system
that routinely contains regulated
substances -- as effectively as
any of the methods allowed under
the Federal Technical Standards

-- for as long as the UST system
is in operation. In comparing
methods, the implementing agency
shall consider the size of release
that the method can detect and
the speed and reliability with
which the release can be detected.

(2) designed, installed, calibrated,
operated and maintained so that
releases will be detected in
accordance with the capabilities
of the method;

Release detection requirements must, at
a minimum, be scheduled to be applied
at all UST systems:

1) immediately when a new UST system
is installed:

(2) on an orderly schedule that completes
a phase-in of release detection at
all existing UST systems (or their
closure) before December 22, 1993,
except that release detection for
the piping attached to any existing
UST that conveys a regulated '
substance under greater than .
atmospheric pressure must be
phased-in before December 22, 1990.
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RELEASE DETECTION
. (CONTINUED)

OsJECTIVE § 281.33

(e)

(d)

All petroleum tanks must be sampled, tested, Cite

or checked for releases at least monthly, Regulation Statute
except that:

1)

(2)

new or upgraded tanks (that is,

tanks and piping protected from
releases due to corrosion and
equipped with both spill and overfill
prevention devices) may temporarily use
monthly inventory control (or its
equivalent) in combination with
tightness testing (or its equivalent)
conducted every 5 years for the first
10 years after the tank is installed
or upgraded, or until December 22,
1998, whichever is later; and

existing tanks unprotected from releases
due to corrosion or without spill and
overfill prevention devices may use
monthly inventory control (or its
equivalent) in combination with annual
tightness testing (or its equivalent)
until December 22, 1998.

All underground piping attached to the
tank that routinely conveys petroleum
must conform to the following:

¢

(2)

if the petroleunm is conveyed under greater

than atmospheric pressure:

(1) the piping must be equipped with
release detection that detects a
release within an hour by
restricting or shutting off flow
or sounding an alarm; and

(ii) the piping must have monthly
monitoring applied or annual
tightness tests conducted.

if suction lines are used:

(1) tightness tests must be conducted
at least once every 3 years, unless
a monthly method of detection is
applied to this piping; or
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RELEASE DETECTION
(CONTINUED)

OBJECTIVE § 281.33

Cite
Regulation Statute

(ii) the piping is designed to allow

the contents of the pipe to drain

back into the storage tank if the

suction is released and is also

designed to allow an inspector to

immediately determine the integrity

of the piping system.

(e) All UST systems storing hazardous substances
must meet the following:

(1L all existing hazardous substance UST
systems must comply with all the
requirements for petroleum UST systems
in sections 281.33(c) and (d) above, and
after December 22, 1998, they must comply
with the following subsection (e)(2).

(2) . all new hazardous substance UST systems

: must use interstitial monitoring within
secondary containment of the tanks and
the attached underground piping that
conveys the regulated substance stored
in the tank, unless the owner and operator.
can' demonstrate to the State (or the
State otherwise determines) that another
method will detect a release of the
regulated substance as effectively as
other methods allowed under the State
program for petroleum UST systems and
that effective corrective action
technology is available for the
hazardous substance being stored that
can be used to protect human health
and the environment.

NoTEs oN FULFILLING THE OBJECTIVE

1. In comparing methods of release detection, the implementing agency
must consider the size of release that the method can detect and
the speed and reliability with which the release can be detected.
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RELEASE DETECTION
(CONTINUED)

OsBJecTIvE § 281.33

2.

The Federal Technical Standards allow six specific methods of
release detection. These are: in-tank monitors or tank gauging,
interstitial monitoring within a secondary barrier, ground-water
monitoring, vapor monitoring, and periodic tank tightness tests
combined with monthly inventory control. The Federal Technical
Standards also allow any method that achieves a release detection
rate of 0.2 gallons per hour (280.43(h)(ii)). Finally, in a
manner similar to the release detection objective in paragraph

(a) (1), the Federal Technical Standards allow the use of a release
detection method that the owner or operator demonstrates is as

effective as any of the listed methods.

State requirements for release detection on piping do not have to
address release detection for f£ill pipes and vent pipes to be
considered no less stringent, as release detection is required
only for piping that routinely conveys petroleum.

Discussion on European-style design of a suction piping system may
be found in the preamble to the proposed Federal Technical
Standards (52 FR 12744), in the preamble to the final Federal
Technical Standards (53 Fr 37154), and the preamble to the final
State Program Approval Rule (53 FR 37227).

Discussion on release detection methods may be found in the
preamble to the final Federal Technical Standards (53 FR 37145).

* * *
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State Examples for Release Detection

Defining the General Methods. State K's regulations may fulfill

subsection (a) of the release detection objective. Release detection has

already been mandated for all UST sites in this State. State K has allowed

owners and operators of existing UST systems containing petroleum to choose

from among eight release detection alternatives (one is a three-year interim

alternative):
n Monthly tank tightness testing;
. Daily/continuous vadose monitoring, semi-annual

ground-water monitoring, and one-time soil testing;

= Weekly static inventory control and annual tank

testing (which is limited to small tanks that do not

have frequent inputs or withdrawals and where the
liquid level in the tank can be measured to the
accuracy of + or - 5 gallons); and

. Daily inventory reconciliation or daily or weekly

gauging, and annual tank testing (three-year interim
alternative).

Daily inventory reconciliation, continuous pipeline
release detection attached to either audible/visual.
alarm or automatic flow restrictor, and annual tank
testing; or

Same as above with less stringent accuracy limits and
the addition of variable frequency vadose and ground-
water monitoring that must be performed at least semi-

annually.

As illustrated above, most of the methods involve a primary release detection

system combined with at least one backup system, except that no backups are

required for monthly tank tightness testing and monthly ground-water

monitoring.‘ To determine whether each alternative is acceptable it is

necessary to decide if it can detect " a release...as effectively as any

method allowed under the Federal Technical Standards (§280.40)

State K's

first alternative, monthly tank testing, would be acceptable as long as

tightness tests were required, at a minimum, to reliably detect a 0.2 gallon
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per hour release. This determination is based on the standard for "other
methods” in §280.43(h). The second alternative is also acceptable as long as
the vadose monitoring meets the standards for vapor monitoring described in.
§280.43(e). The third method would be accepﬁable for tanks under 2000 gallons
until 1998 and for tanks under 550 gallons after 1998 as long as the static
inventory control and tank testing methods wére as effective as those
-described in §280.43(b) and (c) respectively. The fourth method is acceptable
except that the weekly gauging alternative ﬁay only be applied to tanks under
2000 galloms. Onée again, this assumes the methods described are as effective
as the corresponding ones in the Federal standards. The fifth method will be
good enough until 1998, but will not fulfill subsection (c) of this objective
~after 1998. The sixth alternative would also be acceptable until 1998. After
1998, the method would be acceptable only if the vadose or groundwater
monitoring were performed at least monthly and that these methods were as
effective as those in the Federal Standards. Any of the last five
altérnatives could also be approved if State K could demonstréte that the
combination of methods met the performance s;andard for other methods in
§280.43(h). In addi;ion, most of these methods do not appeér strict enough on
Piping to meet the objective.

Defining the Phase-In Schedule. State K's program reqﬁ&res that release
detection systems be in place at all new and existing UST systems by July 1,
1985. Thus, the State program hag already completed phase-in of release
detection and is an example of one way to satisfy subsection (b) of this
'objective.

While State L's regulations show another approach to this objective,
their.regulations cannot be considered no less stringent. The State requires
that release detection be phased-in at exisging UST systems based on the

following schedule:
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" USTs with no corrosion control need to have release
detection applied by September 1990;

. USTs with corrosion control need to: have release
.detection applied by September 1991; and

= Federally-regulated agricultural USTé must have
release detection applied by 1998.

(By the term, "Federally-regulated agriculturaI:USTs", the State is referring
to thqse farm tanks not exempted from the final EPA technical standards; that
is, farms tanks with a capacity of more than 1rl00 gallons used for storing
motor fuel for commercial purposes.) These State criteria for phasing-in
release detection are based on the presence of;éorrosion protection and on the
‘type of UST owner (agricultural vs. non agricultural), whereas EPA's phase-in
criteria are based on the age of the UST system;  State L generally has an
earlier phase-in deadline for release detection.than that found in the

. objective, with the exception of the phése-in fﬁr "agricultural USTs". State
L’g phase-in for release detection will be compiéted for most USTs by
September 1991, and for #agricultural USTs" by 1598. To meet the objective,
however, release detection must be phased iﬁ at éll existing UST systems by
1993. Because one segment of the tank universe (Federally-regulated
agricultural tanks) will not have release detection until 1998, the State
cannot be considered no less stringent for this éategory of USTs, although it
is no less stringent for the other USTs discussed.

Defining Release Detection for Piping. State K's regulations provide an
example of requirements for piping that do not achieve subsection (d) of this
objective. Owners and operators are required by the State to:

. Monitor all pressurized piping witﬂ an automatic on-

line pressure loss detector and flow restriction
device; the detector must be connected to an
audible/visual alarm system unless it provides for at

least a 50 percent reduction from the normal flow
rates; and
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. Monitor suction lines dain for indications of

possible leaks.

These State requifements meet the.first part of subsection (g),-which
addresses the problem of identifying-;ajor piping failuées within an hour.
These State requirements do not go f#r,enough, however, because under the
objective, pressurized piping‘must also have monthly monitoring or annual
tightness tests performed to check for:very small slow releases. The State's
requirement for suction piping may or:may notrbe sufficient to meet the
objective and further clarification from the State probably would be needed
for the EPA Regional Office to make a:aecision. 1f by "monitoring suction
lines daily" the State means that the 6wner or operator must do a visual
inspection every day, this requiremenﬁzwould not replace the need to do a
pressurized line test evefy three years. However, if the State can produqe
evidence that the State's method is as reliable as monthly leak detection,
then it probably w&uld be acceptable aszno less stringéﬂt. .Alternatively, the
State could demonstrate that the State;s'design standards for suction piping
only allow the use of European style piping in which the contents of the pipe
drain back into the storage tank if the.éuction is released and the check
valve on the piping system can be inspeé;ed. In this case, the State's
requirements for suction piping could be considered no less stringent than
subsection (d) of this objective.

Defining Release Detection for Hazardous USTs. State K's requirements

demonstrate one way to address subsection (e) of this objective, but they do
not fulfill the objective. The State Fequires that all new (petroleum and
hazardous substance) USTs have secondafy.containment and interstitial
monitoring. However, State K does not require existing hazardous substance

USTs to be upgraded with secondary containment and interstitial monitoring.
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To fulfill subsectiop (e) of this objective, State K will need to require that
within 10 years all’ existing hazardous substance USTs use interstitial

" monitoring within secondary containment of tanks and attached underground
Piping, unless the State chooses to ‘allow variances. The State may allow
variances only if the owner and operator demonstrates to the State (or the
State otherwise determines) that (1) another method will detect a release of
the regulated substance as effectively as other methods allowed under the
state‘program for petroleum UST systems, and (2) effective corrective action
technology is available for the hazardous substance being stored that can be

used to.protect human health and the environment.



OSWER Directive 9650.8

54

RELEASE REPORTING, INVESTIGATION AND
CONFIRMATION

OBJECTIVE § 281.34

the following: Regulation

(a) Promptly investigate all suspected releases,
including:

(1) wvhen unusual operating conditionms,
release detection signals and environ-
mental conditions at the site suggest
a release of regulated substances may
have occurred; and

(2) when required by the implementing agency
to determine the source of a release
having an impact in the surrounding
area; and

(b) Promptly report all confirmed undergroﬁnd
releases and any spills and overfills
that are not contained and cleaned up.

(c) Ensure that all owners and operators contain
and clean up unreported spills and overfills ‘ s
in a manner that will protect human health
and the environment.

All owners and operators must conform with Cite

Statute

NOoTEsS ON FULFILLING THE OBJECTIVES

’

1. State requireirents will need to establish how and when a suspected

release is determined to be a confirmed release and corrective
action must begin. It is important that State requirements for
release investigation be clear on this point. Ambiguity on how a
suspected release must be investigated and when it is confirmed
may result in delays on the part of the owner and operator in

initiating clean-up actions.

2. The Federal objective requires "prompt" investigation because EPA
believes the precise definition of what constitutes a prompt
investigation should be left to the discretion of the States

within reason. The ability to investigate a site can depend on the

site and on the availability of the existing service community.
However, if a State program allows owners and operators to carry
out the same or similar investigations as required by EPA
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RELEASE REPORTING, INVESTIGATION AND
CONFIRMATION
(CONTINUED)

" OBJECTIVE § 281.34

significantly beyond 7 days, that State program is not likely to
meet the objective.

3. A State with reporting levels for spills and overfills greater
than 25 gallons can be considered no less stringent if two
conditions are satisfied:

(a) The State mandates that the unreported spill be completely
contained and cleaned up; and

(b) The State has requirements that identify the specific steps
an owner and operator must take to ensure unreported spills
and overfills are contained and cleaned up in a manner that
will protect human health and the environment.

4, A spill or overfill of a hazardous substance that results in a
release to the environment that equals or exceeds its reportable
quantity under CERCLA (40 CFR Part 302) must be reported
IMMEDIATELY to the National Response Center and to appropriate
State and local authorities.

5. More discussion on release reporting, investigation, and
confirmation methodology may be found in the preamble to the final
State Program Approval Rule (53 FR 37229) and in the preamble to
the final Federal Technical Standards (53 FR 37169).

* % %
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State Examples for Release Reporting, Investigation, and Confirmation

Defining a "suspected" release and confirming it. State M's
requirements demonstra;e one way to fulfill subsection (a) of this objective
for release investigation and -confirmation. The State mandates that owners
and operétors complete an investigation'within 7 days of identifying a
"suspected" release. This requires prompt feporting of releases and is also
the same as EPA's technical standards for investigation.

As part of tﬁe investigation process, State M requires the owner or
operator to do some immediate double-checking of equipment and other site
check activities at all sites where the owner or operator suspects a release
may be occurring. The State, however, may‘need to clarify for the EPA
Regional Office as to whether or not the State has the authority required in
(a)(2) of this objéctive. The question that needs to be answered is: when
the State has reason to believe that a reiease is having an impact in the
surrounding area and that thg soﬁrde nee&s to be determined, can the State
require a nearby owner or operator to investigate his tanks and site for the
source of the release? ‘_Is a potential off-site impgct a suspected release
that the State can require a nearby UST owner to investigate his site? The
State must have this authority to fulfill subsection (a)(2) of this cbjective,
however, such authority doeé not have to appear in the regulations and may
instead be present under enforcement authorities; this is the reason a

clarification might be necessary.

Defining a "cénfirmed" release and reporting it. The following example
of State criteria for confirming and reporting a releése demonstrates one way
to fulfill subsection (b) of this objective. According to regulations in
State M, a release is confirmed when any of the following conditions exists:

(1) test, sampling or monitoring results from a leak or discharge detection
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me thod thaf indicate a release has occurred when the monitoring equipment has
been checked and found to be operational; (2) test results fr§m’a precision
test of the UST and piping, conducted separately, which is pe£formed after the
top of the tank is excavated and all loose fittings, vent pipés or other
equipment is checked, replaced or tightened, and which indica;e that a releaée
may have occurred; (3) results from a closure plan indicate the presence of
contamination in excess of State standards and indicate that a release has
occurred; and (4) any other method, inéluding visual inspection, that confirms
that a release has occurred. Once the release is confirmed, ghe State
mandates that "any person" must immediately report the release to the Scéte
hotline and to any local agencies, if required by local regulapibns. The term
"any person" includes but is not limited to, the owner or operétor of an UST
system or contractor hired to install, remove or test an UST system.

Reporting on Spills. State M's regulations illustrate éne possible
approach for reportiﬁg and cleaning up‘spills that wiil fulfili subsections
(b) and (c) of this objective. State M, liké many other State;) does not
distinguish between aboveground and belowground releases in their reportiﬁg
and corrective action requirements. The State requires that all confirmed
releases be reported, and that all confirmed releases be contained and cleaned
up in a manner that protects human health and the environment. The State does
not set a limit for reporting spills, which means all spills must be reported.
The State chooses to direct owners and operators on how to contain and clean

up all spills.
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RELEASE RESPONSE AND CORRECTIVE ACTION

OBJECTIVE § 281.35

The

(a)

(b)

)

(d)

(e)

1€

State must have requirements that ensure: _ Cite v
Regulation Statute

All releases from UST systems are promptly

assessed and further releases are stopped;

Actions are taken to identify, contain and
mitigate any immediate health and safety
threats that are posed by a release (such
activities include investigation and
‘initiation of free product removal, if
present);

All releases from UST systems are
investigated to determine if there are
impacts on soil and ground water, and
any nearby surface waters. The extent
of soil and ground-water contamination
must be delineated when a potential
threat to human health and the
environment exists.

All releases from UST systems are cleaned

up through soil and ground water remediation
and any other steps, as necessary to

protect human health and the environment;

Adequate information is made available to the
State to demonstrate that corrective actions
are taken in accordance with the requirements
of (a) through (d) of this section. This
information must be submitted in a timely
manner that demonstrates its technical
adequacy to protect human health and the
environment; and

In accordance with section 280.67, the Stata
must notify the affected public of all
confirmed releases requiring a plan for

soil and ground water remediation, and

upon request provide or make available
information to inform the interested

public of the nature of the release and the .
corrective measures planned or taken.
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RELEASE RESPONSE AND CORRECTIVE ACTION
(CONTINUED)

OsBJeEcTIVE § 281.35

NoTES ON FULFILLING THE OBJECTIVE

1.

Actions appropriate to stop a release will vary depending on how
the release was confirmed as well as the conditions at the site.
If the confirmation of the release identifies the tank or piping
component responsible for the release, then actions to prevent
future releases could include emptying the problem tank or not
using the suspect piping until it is replaced or repaired.

The use of the word "promptly in the objective is intended to mean
that the State must require that owners and operators take such
steps quickly to minimize future releases. To provide adequate
enforcement of such a requirement, the State must clearly define,
using a number, the time frame within which an owner or operator

is expected to respond to this requirement.

The immediate threats to health and safety that mormally are a
concern at release sites include: explosive gas levels or vapor
threats due to the exposure of contaminated soils; the off-site
impacts of free product or resulting vapors on nearby water, sewer
lines, or building basements; and the location of any nearby
ground-water users who could be exposed to or threatened by
dissolved contaminants in their drinking water.

Extent of cleanup of contaminated soil and ground water may be
based on a site-specific risk analysis that includes potential
human exposure or on State-wide numerical standards that establish
clean-up levels at every site.

Reporting on corrective action plans must result in information
being made available to the State quickly to ensure that steps are
being taken to prevent further contamination, and so that
technical direction can be provided by the State.

Information on the site and surrounding areas should be reported
so that the corrective action can be tailored to the specific
conditions of the site and nature of the release.

Initial corrective action steps, results of investigation of soils
and ground water, and plans and status reports on long-term
remediation of contamination at the site are among the types of
specific information that the State might require.
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RELEASE RESPONSE AND CORRECTIVE ACTION
(CONTINUED)

OBJECTIVE § 281.35

8.

Under the Federal Technical St&ndards_(280:66(b)). in making a
determination that a corrective action plan will adequately
protect human health, safety, and the environment, the State

implementing agency should consider the following factors as
appropriate: '

The physical and chemical characteristics of the regulated
substance, including its toxicity, persistence, and
potential for migration;

The hydrogeologic characteristics of the facility and the
surrounding area;

The proximity, quality, and current and future uses of
nearby surface water and ground water;

The potential effects of residual contamination on nearby
surface water and ground water;

An exXposure assessment; and

Any information assembled in compliance with the State
corrective action requirements.

More discussion on release response and corrective action may be
found in the preamble to the final State Program Approval Rule (53
FR 37230) and in the preamble to the final Federal Technical
Standards (53 FR 37173).

* * %
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State Examples for Release Response and Corrective Action
Prompt Assessment and Stopping of Releases:. State O requires that

"where a confirmed tank failure has occurred," the owner or operator must
empty the UST system within 5 days. The term "tank failure" in this State
requirement may be too narrow to meet the objective because it éould be
interpreted to not to include piping failures or spills and overfills. The
regulation does not specify the circumstances for when this requirement
applies. If this is the State's only requirement to ensure prompt action be
taken to stop a confirmed release of a regulated substance, then this
requirement will be considered less stringent than the objective because 5
days is not necessarily prompt enough for all circumstances. For example,
action must be taken within a shorter period of time than in five days if a
large release is suspected, and can only be stopped by rapid (if not
immediate) removal of the product. EPA also notes that emptying tﬁe tank, as
is required by this State, may not always be necessary. ‘In ﬁhe éase of a
piping failure, merely preventing continued use of the suspect'piping run
until it was repaired would be sufficient to stop further releases of
regulated substances from the UST system.

Finally, State O does not require that the site of the "confirmed tank
failure" be assessed to determine if and how cleanup should begin. The State
will need to clarify how its regulations address this subject or revise its
regulations in order to be considered no less sgringent in meeting this aspect

of the objective.

Defining the Steps Needed to Mitigate Hazards,and Investigate Impacts.
State P's regulations show one approach to satisfying subsection (b) of the
Federal objective, which addresses mitigation of immediate health and'safety

hazards including the investigation and recovery of free product. The State



OSWER Directive 9650.8
62

requires that UST owners and operators: (1) mitigate any fire, safety, or
health hazard, including hazards from combustible vapor or vapor inhalation
and the removal of ignition sources; and (2) conduct a visual inspecpion to
detect any above-ground discharge,'and where any above-ground discharge is
evident, mitigate the effects of the discharge. In adaition, the State
requires that the owner or operator must: (3) remove free product from the
water table or any aquifer material; (4) remove or decontaminate contaminated
soil, storing contaminated soil if ﬁécesséry in such a manner that provides
complete isolation of the soil from the'environmént, and any hazardous
substances in the soil must be prevented from coming into contact with or
being released into the environmenti and (5) repair, replace, or close the UST
system. These requirements satisfy aspect (b) of the objective.

Defining Investigative Actions; State P's regulation§ also demonstrate
one way to fulfill subsection (c¢) of.this objective. The State requires ch#t
every owner or operator collect the following information about the release:
(1) the anticipafed migration route ofAthe regulated substanée; (2)
characteristics of the surrounding soil including composition, geology,
hydrogeology, and climate; (3) the results of any monitoring or saméling
conducted in connection witﬁ the discharge that has been collected and
analyzed in accordance with State procedures; (4) the proximity of the
discharge to potable water supplies, surface water bodies, and populated
areas; (5) a detailed description of‘corrective actions taken and aﬁy planned;
and (6) any other relevant information requested by the State. Tbese State
requirements fulfill subsection (c):of this Feder&l objective; It should be
noted, however, ghat subsection (e) of this objective requires timely
reporting of the activities completed in each phase of the cleanup in order to

determine its technical adequacy. State P does not identify in its
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regulations when the information (collected during the investigations listed
above) must be submitted. The EPA Regional Office may ask the State
additional questions to make sure that subsection (e) of the objective is met.
For example, can the State ask for the site assessment information at éﬂy time
before the cleanup is completed? Doés the State have access to enough
information regarding each release site to determine that each cleanup
operation will protect human health and the environment? In the site-specific
appfgéch to cleaning up UST releases, reporting is important because tﬁe
consideration accorded to some factors, such.as aquifer resource value and its
current and potential use, is largely left to State (or -local) policy. Given
'the number of releases that are expected to be detected in the near future,
EPA acknowledges that there is potential for delayed cleanups under this
approach if the State is unable to review all the reported information in a
timely manner. The act of reporting information does not necessarily have to
be formal, however, and the State may choose to accept information over the
telephone or through personal interviews on site. Alternativély, the State
may use previously collected information to categorize separately those
releases that need to have more extensive reporting than others. In order to
be no less stringent overall than this objective, State P may need to clarify
the specifics as to when the information gathered under these State
regulations must be reported to ensure that the need for prompt action and
timely reporting is fulfilled.

Defining "Clean Up". State Q has requirements for corrective action

that consist of requiring the owner or operator to repair damage caused by the
release and restore the environment to a condition and quality acceptable to
the State agency. This requirement is not sufficient to fulfill subsection

(d) of this objective because the State does not define the criteria théc yill
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_be used to determine what "acceptable to the State" is. The State must
elaborate on what the criCeria or basis will be for deciding when to continue
and when to stop clean up. To make this requirement no less stringent, the
State must at a minimum, require that the release be cleaned up as necessary
to protect human health and the environment. Although this is a fairly
general criteria, several States already have opted for such general
requirements in their regulations because it gives them the aufhority to
oversee all aspects of the corrective action éffort while at the same time,
providing them with flexibility to tailor State requirements for corrective
action to each site. However, ;his type of regulatory language also places a
greater ‘burden on the State program because it must be prepared to
individually oversee every action on every site. To avoid the tasks of such
close oversight, a State that employs a general_standard-in its regulations
(for example, "as necessary to protect human healtﬁ and the environment")
could issue basic guidélines for corrective action that would alleviate some

of the responsibilities of such site-specific direction.

Reporting On Corrective Actions Taken. The following requirements of

State P illustrate one approach to subsection (e) of the objéétive, which does
not clearly fuifiil the objective. The State may need to make some changes or
pro§ide some ciarification to the EPA Regional Office. State’P requires
owners and operators, in an initial notification of a confirmed release, to
provide information on the type and quantity of the substance released, the
location of the release,'and tha actions being taken to clean up the release.
In addition, ‘the'State requires owners and operators to submit a corrective
action plan (with an implementation schgdule) within 120 days of release
Aconfirmation déte, and to implement the plan in accordance with the schedule.

The implementation schedule must include target dates to carry out the
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following: (1) soil, surface and ground water sampling; (2) monitor well
installatiQn; (3) the staging and/or disposal of soils; (4) the construction
of soil or ground-water treatment systems; (5)_the provision of alternate
water supplies; and 6) the periodic re-evaluation of thé effectiveness of
clean-up ﬁeasures instituted. The release confirmation notification and the
corrective action plan submission make up the entire body of reporting
requirements in this State; thus the reporting on the initial actions taken
andAthe upfront release assessment steps, as well as the corrective action
plan, must be provided at 120 days. To be considered no less stringent in
subsection (e) of the objective, the State must require that the owner or
operator provide information concerning the immediate correctiQe action steps
required in subsections (b) and (c¢) (such as the abatement of fire hazards and
the investigation and removal of free product) well before 120 day; have
passed. ProvidedAthat the owner and operator has mitigacéd any immediate
health and environmental threats posed by the site and has provided this
information to the State, the information required by State P iﬁ steps 3, 4,
5, and 6 focus on long-term corrective actions and reporting at 120 days is
sufficient.

Using a different approach, State R shows another way to fulfill
subsection‘(e) of this objective. State R ﬁrovides a correctiéé action manual
to owners and operators of leaking USTs that presents detailed technical
guidance and instructions on reporting information in terms of: -(1) invest-
igating suspected or known leaks for underground fuel storage sites; (2)
assessing risk to human health and the environment when leaks have occurred;
(3) determining cleanup levels in soil, gfound wéter, and air for contamiﬁated
sites; (4) screening out sites that represent an'acceptable degree of risk

from further study; and (5) taking remedial action. This manual is an example
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of guidance material that is used to support relatively generai State
regulations; it provides specific direction to the regulated community on what
is expected from them, what actions they must take and when they must report.
As long as the procedures outlined in this guidance are enforceable, this
approach can be considered no less stringent than subsection (e), as well as
subsections (a), (b), (c¢), and (d) of this Federal objective.

Providing Public Notice. State S does not adequately fuifill subsection
(£) of this objective. 1In major corrective action cases, where ground-water
recovery and treatment are involved, State S issues a permit for treatment of-
contaminated water and discharge of the treated waters. Before a permit is
issued, the public is notified. The Federal objective, however, requires that:
‘the public must be notified when any long-term cleanup is undertaken.
Genérally, issuing a water treatment permit requires a public hearing because
of concerns about discharges into surface Qa;er, and fﬁis hearing or meeting
serves an entirely different purpose than that of notifying the public of
" long-term cleanups of petroleum releases. EPA believes that éhis requiremanut
is not an onerous burden, as a public hearing or meeting, or even formél
response to éomments, is not necessary to fulfill this objeétivé. T roblem
with State S's approach is that not all longpterm éleanups require a water
treatment permit and so there will be instances under this Sfate program when
the affected public is not notified when they should be notified.

State T's policy,‘however, is a good example of a State approach that
does meet subsection (f’ of this objective.A The State requires a press
release to be issued for all releases affecting ground water -and all other
releases involving corrective ‘action. The press release must describe the
location, the nature of the release, and announce that cleanup will be
performed. This State will hold a public meeting if it appears warranted and

allows public access to its files.
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Out-oF-SERVICE UST SysTEMs AND CLOSURE

OBJeEcTIVE § 281.36

The State must have requirements that ensure Cite
UST systems conform with the following: Regulation Statute

(a) All new and existing UST systems
temporarily closed must:

(1) continue to comply with general
operating requirements, release
reporting and investigation, and

" release response and corrective action;

(2) continue to comply with release
detection requirements if regulated
substances are stored in the tank;

(3) be closed nff to outside access; and

(4) be permanently closed if the UST
system has not been protected from
corrosion and has not been used in
one year, unless the State approves
an extension after the owner and
operator conducts a site assessment.

(b) All tanks and piping must be cleaned and
permanently closed in a manner that
eliminates the potential for safety
hazards-and future releases.

The owner or operator must notify the State
of permanent UST system closures.

The site must also be assessed to determine
if there are any present or were past
releases, and if so, release response

and corrective action requirements must

be complied with.

(c) All UST systems taken out of service before
December 22, 1988, must permanently close
in accordance with paragraph (b) of this
section when directed by the State. .
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OuT-0F-SERVICE UST SYSTEMS AND CLOSURE
(CONTINUED)

w_‘OBJECTiVE § 281.36

NoTES ON FULFILLING THE OBJECTIVE

1.

The State program must specify when a tank system is considered to
be temporarily out-of-service due to the fact that it has been
removed from service.

The time limit for the temporary closure of UST systems has been
set at one year to ensure that owners and operators of unprotected
USTs that are unused are held responsible for protecting the UST
system from corrosion or permanently closing it. (See part (4) in
subsection (a)).

Assessing the site at closure is not necessary if an external
release detection method was in operation at the time of closure
and it indicates no release has occurred.

More discussion on out-of-service UST systems and closure may be .
found in the preamble to the final State Program Approval Rule (33
FR 37233) and in the preamble to the final Federal Technical
Standards (53 FR 37181).

* * *
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State Examples For Out-of-Service USTs and Closure

Defining Temporarily Out-of-Service. State U's regulations do not

fulfill the criteria for temporary closure set out in subsection (a) éf this
objective. State U requires owners and operators of UST systems containing
regulated substances that are temporarily out of service for 90 days or less
to continue to comply with all provisions of the State's regulations (for
example, release detection and corrective action). UST systems containing
regulated substances that are out of service for an extended period of time,
that is 3 months to 2 years, are required to comply with the following
additional requirements: (1) leave vent lines_open and functioning; and
(2) cap and secure all other 1iﬁes, pumps, manways, and ancillary equipment.
Owners or operators of temporarily or extended out-of-service UST systems that
have been emptied and do not contain a regulated substance aré required by the
State to maintain cathodic protection. . Finally, the State requires UST
systems that have been removed from service for a period of 2 years or more to
be permanently closed. State U's requiremengs do fulfill the @bjective for
USTs that are temporarily out-of-service one year or less. However, these
requirements are less stringent concerning USTs closed for more than 1l year.
To be considered no less stringent than aspect (a) of -this objective, State
U's requirement needs to be changed to mandate that an UST system that does
not have corrosion protection and has been removed from service for one year
or longer must permanently close, unless the State allows an extension based
on the results of a site assessment.

Defining Permanent Closure. ”fhésfbildwing'examples illustrate two
different States' approaches to the issué of permanent .tank closure. The
first, State V, has regulations that do not fulfill subsection (b) of this

objective. State V requires that all UST systems being permanently closed be



OSWER Directive 9650.8
70

removed (the State must be notified .10 days in advance). The State allows
abandonment in place only if it is not physically possible or practicable to
remove the UST system (the State lists instances of when this would be
allowed). For both methods of closure, the State provides Aetailed lists of
procedures that must be followed to avoid causing safety hazards and futurg
releases, including emptying and cleaning out the tanks. These regulations,
however, are less stringent than subsection (b) of EPA's closure objective
only because they do not specify that a site assessment must be performed at
permanent closure to identify any past or on-going releases. The State
program must require a site assessment to satisfy this objective.

State W uses a different approach to permanent closure. In addition,
the State's requirements do fulfill the objective. The State requires that
procedures for permanent closure include: (1) removal of all résiduai liquid,
solids, or sludges from the tank and appurtenant piping by,drai;ing, pumping, .
or in-tank cleaning; (2) discharging such material in accordance with all
applicable Federal, State, and/or local regulations; and (3) Purging all
flammable vapors. The State further requir:s that closure be performed in
accordance with theAState's Uniform Construction Code; American Petroleum
Institute Standard 1604, "Recommended Practices for Abandonment and Removal of
Used Underground Storage Tanks;" and any standard or device that the State
determines to be protective of human health and the environment. In addition,
the State requires owners or operators to submit a closure plan to the State
agenéy that includes provisions for performing a site assessment. This report
triggers release responseé and corrective action requirements if it is
determined that an on-going or past release has occurred at the site. The

above State requirements fulfill subsection (b) of EPA's Federal objective.
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Requiring Retroactive Closure. State Y's regulations illustrate one wayi
to fulfill subsection (c) of this objective. State Y mandates that all USTs €}
that have been taken out of service for more than 1 year be properly closed b&-
the owner or operator of the UST system or, if the owner or operator is
unknown, by the current owner of the property where the UST is located.
Because no date is specified, this requirement allows the State to go far back
in time, even prior to the effective-date of the State regulations, and
requires owners, operators, or property owners to properly close abandoned
tanks. For example, State Y can require a property owner that has a 20-year-u

old abandoned UST system to close the tank properly. This requirement

satisfies subsection (c) of this objective.
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"FINANCIAL RESPONSIBILITY FOrR USTs
CONTAINING PETROLEUM

OsJecTive § 281.37

(a)

(b)

(c)

State requirements for financial Cite 4
responsibility must ensure that: Regulation Statute

(1) owners and operators have $1 million
per occurrence for corrective action
and third-party claims in a timely’
manner to protect human health and
the environment;

(2) owners and operators not engaged in
petroleum production, refining, and
marketing and who handle a throughput
of 10,000 gallons of petroleum per
month or less have $500,000 per
occurrence for corrective action and
third-party claims in a timely manner to
protect human health and the environment;

(3) owners and operators of 1 to 100
petroleum USTs must have an annual
aggregate of $1 million; and

(4) ownmers and operators of 10l or more
petroleum USTs must have an annual
aggregate of $2 million.

Phase-in requirements. Financial

responsibility requirements for petroleum

UST systems must,at a minimum, be scheduled .

to be applied to all UST systems on an

orderly schedule that completes a phase-in

of the financial responsibility

requirements within 18 months (see Note 2)

after the effective date of the Federal regulations.

States may allow the use of a wide variety of
financial assurance mechanisms to meet this
requirement. Each financial mechanism must
meet the following criteria: be valid and
enforceable; be issued by a provider that

is qualified or licensed in the State; not
permit cancellation without allowing the
State to draw funds; ensure that funds will
only and directly be used for corrective
action and third-party liability costs;
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FINANCIAL RESPONSIBILITY FOR USTs
CONTAINING PETROLEUM (CONTINUED)

OBJECTIVE § 281.37

Cite
Regulation Statute

and require that the provider notify the owner
or operator of any circumstance that would
impair or suspend coverage.

‘(d) States must require owners and operators to
maintain records and demonstrate compliance
with the State financial responsibility
requirements, and these records must be
made readily available when requested by
the implementing agency.

NoTEsS ON FULFILLING THE OBJECTIVE

1. States may establish a fund to provide financial assurance for
certain classes of owners and operators or for all owners and
operators. The general criteria for State funds are identified in
paragraphs (a) and (c) above.

2. There 1s an error in the Federal Register printing of
the financial responsibility phase-in schedule. The
18-month timeframe is incorrect; the correct time
period for phasing in the requirements is October 26,
1990, or 21 months after the effective date of the
Federal regulations. This error was corrected in a
supplemental notice to the Federal Register on
December 21, 1988 (53 FR 51273).

3. More discussion on financial responsibility for UST
owners and operators may be found in the preamble to
the Federal financial responsibility requirements (53
FR 43365), and in the preamble to the State Program
Approval Financial Responsibility objective (53 FR
43382).

3

* % %
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Discussion of Financial Responsibility Requirements for States

The objective for financial responsibility for USTs containing petroleum
was published separately from the rest of the State Program Approval Rule.

The objective appeared in the Federal Register on October 26, 1988 (53 FR
43382) with the Federal Financial Responsibility Requi;ements for Petfoleum
USTs (Part 280, Subpart H).

While many States have developed and are impleménting technical
standards for USTs, few States have financial responsibility statutes or
regulations in place. Many States delayed development of that portion of
their program until they had an opportunity to see the final Federal Financial
Responsibility Rule.

There are two basic approaches that a State can follow to meet the

objective for Federal Financial Responsibility for Petroleum USTs:

. Adopt the standards described in the objective; and/or

. Develop a State fund that provides the full coverage required or
that meets the full coverage required when combined with another
mechanism.

§

A State does not have to create a fund to meet thévfinancial
responsibility objective. A State could have a statute requiring owners and
operators in their State to have the required amounts of per occurrence and
aggregate coverage to-cover corrective action costs and third party damages.
In addition, a State could phase-in the financial responsibility requirements
on an orderly schedule within 21 months of the effective date of the Federal
regulations. In order for a State to be no less sfringent than the Federal
requirement, there must be more than one group being phased-in between now and
October 26, 1990. Of these, at least one must be required “to nomply by no

later than July, 1990. For example, State A might require some owners and
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operators in the State to comply by April, 1990, and the remainder by October,
1990.
States may allow the use of a variety-of financial assurance mechanisms-

to meet the requirements. These mechanisms must:

- Be valid and enforceable;

] Be issued by a provider that is qualified or licensed in the
State;

5 Permit cancellation without allowing the State to draw funds if

the mechanism is a guarantee, surety bond, or letter -of credit;

u Ensure that funds will only and directly be used for corrective
action and third-party liability costs;

. Require that the provider notify the owner or operator of any
circumstance that would impair or suspend coverage, (i.e.,
bankruptcy of provider).

.The mechanisms cited in the Federal financial responsibility regulation meet
the above crieeria.

Finally, State§ must require owners and operators to maintain records
and demonstrate compliance with the State financial responsibility
requirements. These records must be made readily available when requested by
the State implementing agency.

With one exception, States developing financial responsibility programs
have been focusing on the feasibility of using State trust fuﬁds to provide
financial assurance. A number of States have either proposed or_passed
statutes creating State assurance funds to help owners and operators of
petroleum USTs in their State comply with financial responsibility
requirements. So far, two basic types of funds have been consideréd:
insurance funds and guarantee funds (clean-up funds). The variéty of
approaches that States are using, including these two basic typeé, can be

illustrated by the following examples. No assessment is made of whether the
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various programs mentioned meet the objective for financial responsibility by
being "no less stringent".

In the area of insurance-type funds, Vermont has passed a statute
authorizing the formation of an UST insurance pool wiph the Banking and
Insurance Commissioner's approval. Oregon has proposed a State insurénce fund
that provides the authority to establish a fee-supported fund covering
financial assurance requirements for corrective action and tﬁird-party
liabilicy.

In the areé of guarantee-type funds, Georgia haé passed a statute
establishing a fund in which the owner/operator pays the first $10,000 and
then after cleanup submits eligible corrective action costs for reimbursement.
Georgia will establish reimbursement criteria. Delaware's fund covers
corrective actién costs over $2,500 for releases reported by December 1988,
after which time, corrective ;ction costs will be covered up to $1 millién
after a $100,000 deductible. The fund covers third-party c%aiﬁs from $300,000
to $1 million per occurrence per facility. Finally, Iowa has'proposed a
minimum fund of $5 million :o cover corrective action énd third-parﬁy
liability costs of up to $1 million after a $20,000 deductible.

It is important to note that, due to limitations.in their coverage, the
Georgia, Delaware, and Iowa trust funds cannot function as an‘owner's or
operator's sole financial assurance ﬁechanism. Section 281.37, thé financial
responsibility State program approval regulation, requires that an owner or
operator has $1 million of coverage ($500,0000 for petroleum'non-marketers)
per occurrence for taking corrective action and compeﬁsaﬁing third pért;es fqr
bodily injury and property damage caused by a release. Where a State trust
fund doés not cover either corrective action or some aspect of third party

liability, the owner or operator must obtain the full amount of required



OSWER Directive 9650.8
77

coverage through another financial assurance mechanism. This same principle
applies to State trust funds, such as those of Georgia, Iowa, and Delaware,
that do not cover the full dollar amount of required coverage, because-the
fund has a deductible. Those owners and operators using the trust fund
created by these States must obtain financial assurance that covers corrective
action and third party liability for the amount of the deductible. Some
States may wish to develop a financial test for the amount of the deductible
and submit a description of the.test along with a description of the State
fund to the appropriate Regional Administrator for approval of the two
combined as a "State-required mechanism" under §280.100.

These examples demonstrate the types of possible approaches that are
available to States. The reader is cautioned that EPA has not determined that
each State approach described here is considered no less stringent than the
Federal program. That evaluation is made by the EPA Regiénal Administrator on
a State-by-State basis. EPA has developed a Handbook (September, 1988),
entitled Financial Assurance Programs: A Handbook for States, ghat will
assist States in developing financial assurance programs. This handbook
contains a summary of approaches that are being.used by the States, and the
information provided above is taken from that sﬁmmary.

Readers should note that there is an error'in the Federal’ Register
printing of the financial responsibility objective under §281.37(b), which
concerns the phase-in of requirements. The language in the objective says
that "financial responsibility réquirements for petroleum USTs must be
scheduled to be applied at all UST systems on an ordérly schedule that
completes a phase-in of the financial responsibility requirements within 18
months after the effective date of the Federal regulations." The 18 months is

incorrect. The correct time period for phasing in the requirements is October
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26, 1990 or 21 months after the effective date of the Federal regulations.
This error was corrected in a supplemental notice to the Federal Register,

published on December 21, 1988 (53 FR 51273).

C. Adequate Enforcement Authorities
In the Attorney General's Statement, the State must demonstrate that its

enforcement authérities meet ;he criteria specified in Subpart D of the State
Program Approval Rulé which requires legal auﬁhorities for: (1) compliance
monitoring; (2) enforcement response; and (3) public participation. These
authorities are the minimum necessary for a program to provide "adequate
enforcement." Although a State may use local agencies to implement certain
aspects of its compliance monitoring and enforcement program, the application
for program approval must demonstrate that the State has adequate legal
authorities to enforce its requirements; the State cannot rely on local
autﬁorities in its demonstration of ;dequate enforcement. Worksheets
outlining and explaining the specific requirements of the compliance
monitoring and enforcement response authorities are provided bélow. The
‘regulatory reqﬁirements for public participation in enforcement proceedings
include options for both legal auﬁhorities énd procedural requirements.
'However, the handbook discussion of public participation in eunforcement
proceedings is located in this chapter (rather than Chapter 5) because EPA
believes most State; will probably choose one of the authority options. A
worksheet is also provided for the public participation in enforcement

proceedings requirement. Additional information on this subject is available

in the preamble to the State Program Approval Rule (53 FR 37234).
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LEGAL AUTHORITIES FOR COMPLIANCE
MONITORING

(§ 281.40)

The State must have the following Cite
specific compliance monitoring authorities: Regulation Statute

(a) Any authorized representative of
the State engaged in compliance
inspections, monitoring, and testing
must have authority to obtain by request
any information from an owner or operator
with respect to the UST system(s) that is
necessary to determine compliance with
the regulations.

(b) Any authorized representative of the State
must have authority to require an owner or
operator to conduct monitoring or testing.

(c) Authorized representatives must have the
authority to enter any site or premises subject
to UST system regulations or in which records
relevant to the operation of the UST system(s)
are kept, and to copy these records, obtain
samples of regulated substances, and inspect or
conduct the monitoring or testing of UST
system(s).

NOTES ON FULFILLING THE REQUIREMENTS

1. The proposed rule limited inspection authority solely to
"employees of the State." However, EPA believes that States may
also wish to delegate implementation responsibility to individuals
such as the local building inspector or fire marshall. Thus, in
order to broaden the scope of this authority to include such
persons, the Agency has in the final rule substituted the word
"employee" with "representative," as provided for in Subtitle I,
Section 9005 of RCRA.

2. More discussion on legal authorities for compliance monitoring may
be found in the preamble to the final State Program Approval Rule
-(53 FR 37234). '

* % %
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LEGAL AUTHORITIES FOR ENFORCEMENT RESPONSE

(8 281.41)

(a)

The State must have the following specific
enforcement response authorities for State
program approval:

Any State agency administering a program must
have the authority to implement the following
remedies for wviolations of State program
requirements:

L

(2>

3

To restrain immediately and effectively

any person by order or by suit in State
court from engaging in any unauthorized
activity that is endangering or causing

damage to

To sue in

to enjoin any threatened or continuing
violation of any program requirement;

To assess or sue to recover in court
civil penalties as follows:

(i)

Civil penalties for failure to
notify or for submitting false
information pursuant to tank
notification requirements must be
capable of being assessed up to
$5,000 or more per violation.

Civil penalties for failure to
comply with any State requirements
or standards for existing or new

.tank systems must be capable of

being assessed for each instance
of violation, up to $5,000 or more
for each tank for each day of
violation. If the violation is
continuous, civil penalties shall
capable of being assessed up to
$5,000 or more for each day

of violation.

Regulation Statute

public health or the environment;

courts of competent jurisdiction

Cite
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LEGAL AUTHORITIES FOR ENFORCEMENT RESPONSE
(CONTINUED)

(§ 281.41)

NoTEs ON FULFILLING THE REQUIREMENTS

1. “Unauthorized activity" is considered to include any activity by
an UST owner or operator that results in noncompliance with a
State's UST regulations.

2. States may find these standard legal authorities in general
enforcement statutes and not necessarily in UST-specific statutes.

3. More discussion on legal authorities for compliance monitoring may-
be found in the preamble to the final State Program Approval Rule
(53 FR 37237).
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PuBLIc PARTICIPATION IN ENFORCEMENT
PROCEEDINGS

(5 281.42)

Any State administering a program must Cite
provide for public participation in Regulation Statute
the State enforcement process by providing

any one of the following three options:

(a) Authority that allows intervention analogous
to Federal Rule 24(a)(2), and assurance by
the appropriate State enforcement agency that
it will not oppose intervention under the State
analogue to Rule 24(a)(2) on the ground that
the applicant's interest is adequately
represented by the State.

(b) Authority that allows intervention as of right
in any civil action to obtain the remedies
specified in 281.41 by any citizen having an
interest that is or may be adversely affected; or.

|¢e) Assurance by the appropriate State agency that:

€9 It will provide notice and opportunity
for public comment on all proposed
settlements of civil enforcement actions
(except where immediate action is
necessary to adequately protect human
health and the environment);

(2) It will investigate and provide responses
to citizen complaints about violations; and

(3) It will not oppose citizen intervention
when permissive intervention is allowed
by statute, rule, or regulation.

NOoTES ON FULFILLING THE REQUIREMENTS

1. These requirements are separate from the public participation

requirement under the corrective action objective on page 58 of
this chapter.
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PuBLIC PARTICIPATION IN ENFORCEMENT
PROCEEDINGS (CONTINUED)

(8 281.42)

2.

EPA expects that States will not have difficulty in fulfilling one
of the three options presented here, particularly because most
States already have an authority analogous to Federal Rule
24(a)(2) as a result of involvement in the RCRA hazardous waste
management program. Federal Rule 24(a)(2) is presented in
Appendix E.

The "right of intervention" required in the second option is
considered to be the right of a citizen, having an interest that"
is or may be adversely affected by an UST system that is in
violation of the State's requirements, to intervene in a civil
action brought by the State against the owner or operator. The
citizen has all the rights of an intervenor, including the right
to submit a statement, the right to notice, and the right to
receive motions for arguments filed by other parties to the
action.

* * *
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Additional FExplanation of the Public Participation Regquirements

The purpose of providing public participation in the enforcement
decision-making process is to meet the Federal statutory requirement,
reflected in Section 7004 of RCRA, that the public be provided with a
reasonable opportunity to participate in the implementation of the program.
The final State program approval regulations (§281.42) require that States
allow opportunities for the public to be informed and participate in the
enforcement decision-making process. To provide such public participation,
States may choose one of three options. The first two of these options allow
States to obtain legal authorities that permit public participation in the
enforcement process. . The third option allows States to develop procedures
that assure that tﬁe implementing agency will respond to citizen input.

States that choose not to obtain either of the two legal authorities,
however, must develop procedures that assure public participation in
enforcement proceedings. States choosing this.option are required to provide
opportunity for public comments on all proposed enforcement settlements and to
fespond to citizen complaints about violations. States have tﬁe flexibility
to determine whether the citizen complaint is valid and to provide the
appropriate response depending on the significance of the violation. ToA
inform the public of proposed settiements for minor violations, for examﬁle,
States may consider submitting to a local newspaper a public notice of. the
plan for returning to compliance. Public hearings may be held if enough
public interest is expressed. To handle citizen complaints, States may
determine the most appropriate follow-up action, .depending upon the validity

of the complaint.
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D. Scope of the State Program

A State has the option to develop an UST program to regulate either all
petroleum tanks, all hazardous substance tanks, or both. Depending upon which
of these options a State chooses, the State must have jurisdiction over at
least the same categories of tanks as the Federal program. For this reason,
the Attorney General must certify that the State UST prograﬁ covers the same
scope of jurisdiction within each option as the Federal-program, and does not
eﬁclude any part of the UST universe regulated under the Federal rule. Those
categories of USTs that EPA had préposed to defer but now regulates in the
final Technical Standards must be. included within the scope of the State.
program. For example, used oil USTs need to be regulated under State
programs.

Certain UST systems are currently déferred,from regulation in the final
Federal rule becéu;e‘EPA has insufficient information to regulate these USTs.
However, thése deferred systems are subject to interim prohibition and the
corrective ‘action requirements under the Federal Technical Stan@ards. UST
systems storing fuel for emergency generators are subject to all but the
release detection requirements. Thus, the EPA and the State must agree on how
to oversee compliance of the regulatory requirements applicable to any
deferred USTs in the Memorandum of Agreement (explained in Chaﬁter 6). States
should consider including the list of deférred USTs within their statutory
authority from the start to avoid the necessity for future changes to expand
théir jurisdiction when complete Federal regulations for the deferred.systems
are published.

EPA has exempted by regulation certain other categories of UST systems
entirély, and States will not need to include these systems within their

jurisdictions in order to have adequate program scope for approval.
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States are free to implement a. State program that is broader in scope
than the Federal program (§281.12(a)(3)). A State program, for example, may
regulate all heating oil tanks, although tanks used for storing heating oil
for consumpﬁive use on the premises where stored are excluded from‘the
Federal UST program. In such cases, the additional scope of coverage is not
reviewed by EPA.as part of the State program approval process. In addition,
if EPA were asked to provide enforcement assistance, EPA cannot enforce the
States' requireﬁents against the tanks within the additional scope of
coverage.

The following checklist contains the categories of tanks that are
exempted from the Federal Technical Standards. State programs must have the
authority to regulste all categories of UST systems except for those UST
systems contained in this checklist. (As noted. above, Federally-deferred
tanks are only subject to the interim prohibition and corrective action
réquirements.) If the State exempts or defers any category of UST systems
tﬁat are in the jurisdiction of the Federal program, a discussion must be
provided in the Memorandum of Agreement on how those tanks will be covered
along with a schedule for expanding the State's jurisdiction; Additional
discussion on the State program scope and universe may be found in the

preamble to the State Program Approval Rule (53 FR 37219).



OSWER Directive 9650.8
87

SCOPE OF THE STATE PROGRAM

The State must have authority to regulate all UST systems except those
UST systems outside the jurisdiction of the Federal program, listed as
follows:

Excluded by Congress

1. Farm or residential tanks of 1,100 gallons or less capacity storing
motor fuel for non-commercial purposes;

2. . Tanks storing heating o0il for consumptive use on the premises where
stored;

3. Septic tanks;

4. Pipeline facilities (including gathering lines) regulated under the
National Gas Pipeline Safety Act of 1968, the Hazardous Liquid Pipe-
line Act of 1979, or State laws comparable to these Acts;

5. Surface impoundments, pits, ponds, or lagoons;

6. Storm-water or waste-water collection systems;

7. ' Flow-through process tanks;

8. Liquid traps or associated gathering lines directly related to
oil.or gas production and gathering operations; and

9. Storage tanks situated on or above the floor of underground areas,
such as basements or cellars,

Excluded - by EPA

1. Any UST system holding hazardous wastes listed or identified
under Subtitle C of the Solid Waste Disposal Act, or a mixture
of such hazardous waste and other Subtitle I regulated sqpstances;

2. Any waste-water treatment tank system that is part of a waste-water
treatment facility regulated under section 402 or 307(b) of the
Clean Water Act;

3. Equipment or machinery that contains regulated substances for
operational purposes such as hydraulic lift tanks and electrical
equipment tanks;

4. Any UST system whose capacity is 110 gallons or less;

5. Any UST system that contains a de minimis concentration of regulated
substances; and

6. Any emergency spill or overflow containment UST systea that is
expeditiously emptied after use.




5. Demonstration of Adequate
Enforcement Procedures
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CHAPTER 5. DEMONSTRATION OF ADEQUATE ENFORCEMERT PROCEDURES

A. Introduction

To ensure that States have adequate enforcement, EPA requires that
States have certain compliance monito;ing and enforcement procedures in
addition to the legal authorities discussed in the previous chapter. These
procedures are necessary to ensure compliance with all UST requirements in
both the technical and financial responsibility rules. Furthermore, EPA
expects that any State program that incorporates these required procedures
will also have the ability to carry them out. That is, EPA will not approve
an apparent "paper" program. Beyond this, EPA will not set any numerical
resource minimums to determine a State's enforcement capability.

Under §281.22 of the regulations, States seeking program approval are
required to submit descriptions of théir compliance monitoring and enforcement
program in their application. In general, EPA considers a comprehensive
enforcement program to include procedures for the following areas:

. Compliance monitoring and data collection; and

" Enforcement responses.
és discussed in more detail below, §§281.40(d) - (g) set forth the procedural
requirements for compliance monitoring and enforcement. 1In de@eloping these
requirements, EPA seeks to maintain the flexibility to approve a variety of
State programs, and encourages States to use innovative approaches to
monitoring compliance and taking enforcement actions. For that reason, the
final regulations for State program approval do not specify details of
compliance moniforing and enforcement procedures, but rather describe general

procedural areas that are necessary for program approval.
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To provide guidance on fulfilling these procedural requiréments, this
chapter reiterates the overall pﬁrpose of each requirement and pfovides
examples of compliance monitoring and enforcement procedures that may
accomplish these purposes. Some of these procedures are_currently being used
in existing State programs. It should be noted, however, that none of the
actual compliance monitoring and enforcement procedures described represent an
"ideal" or unique UST enforcement program, but serve only as examples of
methods that fulfill the purpose of the particular requirement. Further
detail on these examples and additional information on State compliance

monitoring and enforcement techniques can be found in the EPA handbook on

Building State Compliance Programs (August, 1988).

B. Procedures for Compliance Monitoring

An important purposé of the Federal .requirements for adequate
enforcement is that States be able to identify violators and bring them into
compliance. The final State program approval regulations for adequate
enforcement require that States develop certain séts of procedures for'
collecting and maintaining data on violators. 1In addition, the State
implementing agency must maintain data onvthe compliance status of thé

regulated community to monitor the effectiveness of the compliance program and

ensure that violations are not repeated.



OSWER Directive 9650.8
90

Specifically, States are required to develop procedures in each of the

following four areas:

1. Record Review: Procedures to receive, evaluate, retain, and
investigate records and reports that owners and operators are
required to submit to the implementing agency, and procedures to
enforce against failure to submit such mandatory reports
(§ 281.40(d));

2. Inspections: Systematic inspection procedures to determine
compliance with program requirements, independent of information
supplied by the regulated community, and to provide for
enforcement of failure to comply with program requirements
(§ 281.40(e)); :

3. Public Reporting: Programs to encourage public effort in
reéporting violations and to investigate information obtained
from the public about suspected violations (§ 281.40(f)); and

4. Data Maintenance: Procedures for maintdining the data collected
through inspections and record reviews so that the implementing
agency can monitor over time the compliance status of the
regulated community (§ 281.40(g)).

In addition, for any compliance monitoring program to be effective, a State
should also be able to identify and characterize the regulated‘community.
Thus, procedures for developing an UST inventory are also fundamental to a
State's ability to ens&re compliance with the regulations.

Guidance for each'requirement and examples of compliance monitoring
procedure and techniques that fulfill the requirements in each of these areas
are described below. Enforcement procedures that fulfill the requirements in
§§281.40(d) and (e) are discussed in Section C of this chapter.

1. JTdentifving the Regulated Community.

To structure an effective compliance monitoring program, a State
implementing agency must have a thorough awareness of its regulated community.
Examples are provided below of some optional procedures that have been

developed for identifying and characterizing UST systems and for keeping track
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of changes in facility status over time. These are only examples, however,

and it is assumed that States do have other procedures that may be perfectly
acceptable. |

Registration and Permitting. One customary and versatile method for
keeping inventory is to require that every facility in the regulated community
obtain a registration or permit. Registration and permitting programs vary in
the level of information required from the owners and operators, the means of
enforcing the program, and the conseqﬁences of npncompliance. In general,
registration programs require that UST owners and operators obtain an annual
license to operate their UST system. In doing so, owners and operators will
supply the implementing agency with little more detailed data than that
required for notification. For example, the registration programs in Rhode
Island and Texas merély require that owners and operators notify the State of
changes in the status of the UST system. Permit programs also éerve to
provide inventory data, although they are usually developed primarily to
monitor compliance (as discussed in the following section on Récord Review)
and thus provide more.detailed UST information.

Another means of identifyiﬁg USTs is.to require certain actions from the
owner or operator. For example, a State may require that when property
containing an UST system is sold, the seller notify the purchaﬁer of State
notification and reporting requirements applicable to the UST system. This
. requirement would not only help keep the data updated, but also would ensure
that information is passéd on to the next owner or operator.

Alternative Means of Identification. To supplement their data oﬁ the
regulated community, States may rely upon other State or local govérnment
agencies, such as building inspectors or fire departments, to identify UST

systems. For example, some State and county agencies incorporate UST
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requirements into local construction standards by requiring building permits
for UST system installation, alteration, or removal, much like any other
construction activity. The State or county typically requires these other
agenéies to submit their observatidns and information to the UST implementing
agency.

States have also used coﬁmercial activities to help identify UST
systems. For example, Iowa requires that for all property transfers, real
estate agents must file a "Real Estate Ground-Water Hazards Statemeﬁt,“ in
which the agent must note if the property involved contains any UST systems.
This statement is filed with thé County Recorders. Office and can be compared
with information submitted by the owners and operators to verify the accuracy
of their reports.

2. _Record Review.

Under §281.40(d) of the final State program approval regulations, States
must develop procedures for collecting and analyzing data submitted by UST
system owners and operators. Although owners and operators wiil be required
to submit certain information under State and Federal regulations (for
example, reporting releases), ‘States may require additional information as a
means of expanding compliance monitoring efforts. ﬁy developing a program
that encourages owners and operators to submit accurate data oé their
compliance status, States can reduce the need for resource-intensive
inspectioﬁs. Several techniques for incorporaﬁing record reviews into a
compliance monitoring program are déscribed below. Compliance outreach, which
can enhance the effectiveness of a reporting program, is also discussed.

Permit Programs. Somé State programs have reduced their need for
resource-intensive inspections by implementing comprehensive permit programs

that provide data on compliance. Many States and counties require that all
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UST systems obtain annual permits as a condition of operation. To obtain
these permits, UéT system owners and operators must demonstrate by independent
means that their UST systems have passed performance standards. States can
verify compliance in several wayﬁ; such as by inspecting the facility prior to
issuing the permit, or by requiring the owner or operator to suﬁmit results of
‘tank tightness tests. Once an initial inspection is conducted, States can
rely more heavily on periodic reports submitted by owners and operators .with
permitted systems. States can also reduce the number of comprehensive
inspections conducted by increasing the time between major inspections at
permitted facilities.

California has developed a comprehensive permit program that is
implemented at the county level (and delegated to certain cities). The permit
requirements vary from county to county but ;rg generally extensive. In San
Mateo éounty, for éxample, owners and operators applying for a permit must

.complete a number of requirements, including conducting a precision test,
undergoing an inspection by the county, and installing leak detection
equipment. All UST systems in the State requi;e permits for operation, and
any tank system that does not pass its county's requirements is taken out of
serviée.

Self-certification. States may also reduce the need for extensive

inspections by allowing some owners and operators to certify that they are in
compliance. Such self-certification programs have been used in the
Occupational Safety and Health Administration for large, independent business
chains. In these programs, companies that demonstrate an understanding of the
regulations and a good compliance record are given the freedom to self-inspect

and submit results to the implementing agency. (This would reduce the number
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and frequency of inspections that the agency would have to conduct at these
facilities.)

Effective use of such a program would require that the State have
significant penalties‘for false certification. Clearly, the State would also
need to conduct additional inspections at facilities that have not
demonstrated a good compliance record. Although this method Would not be
sufficient for determining the compliance status of the entire rggulated
community, its use for a certain portion of the UST population may enable a
State to reduce some of its resource needs for inspectioné.

Compliance Qutreach. The effectiveness of reporting by the regulated
community can be enhanced by developing a compliance outreach program. Given
the large size of the regulated universe and éhe limited resources available
for compliance monitoring and inspectiéns, the State UST programs will have to
rely heavily on voluntary compliance, and outreach is an effective tool for
encouraging compliance! States have developed a number of methods to inform
the regulated community of'its obligations under the State UST)program. A
common means of reaching the fegulated commuﬁity is to identify certain
industry groups as representative of the regulated community and then develop
relationships with these groups. For example, Minnesota and Texas have
established ongoing communication with the Independent Service’ Station
Organization and the Texas 0il Marketer's Association, respectively.

To reach a wider audience, some State programs use standard
communication techniques, such as press releases, public sérvice
announcements, and mass mailings. The ﬁaryland Department of Environment has
established an advisory committee comprising members from local government,
industry, and community groups to aid in communicating UST issues and to

encourage the exchange of ideas. The State of Oregon sends a newsletter



OSWER Directive 9650.8
95

"Tankline" to all persons in the State who may be connected to the UST
community. This newsletter discusses State regulations along with UST
technology and practices.

3. Inspections.

Although the final State program approval regulations (§281.40(e))
require States to develop an inspection program, States should be aware that
the requirements do not mandate a State to develop Jtraditional" programé that
have séecific inspection schedules and a required number of inspections and
subsequent enforcement actions. EPA realizes that resource constraints in
most States will make it difficult for them to develop the traditional "bean
counting" inspection program. Currently, some States dc not have sufficient
resoﬁrces to do much more than conduct inspections in response to potential or
known violations or releases.: Although these States are expected to develop
the capability to conduct systematic inspections to detect non-compliance, EPA
recognizes that alternative approaches to gathering inspection data may help
meet the overall performance goal of ensuring compliance. Several alternative

s

approaches to an inspection program aré described below.

Targeted Inspections. One alteérnative to periodic, random inspections
is to develop inspection priorities, taking into account factors such as: (1)
the nature and magnitude of the threat; (2) the availability of resources for
preventative action; and (3) the results of past leak incidents. For example,
some States have targeted their inspections to groups of UST systems that
potentially pose greater risk to human health and the environment. Examples
of such UST populations include: aging UST systems, which have a greater
chance of leaking; UST systems lécated near sources of drinking water or
ground water; and UST systems whose owners or operators have a history of‘

significant violations.



OSWER Directive 9650.8
96

Alternatively, some States have targeted UST-related activities, such as
installation ér closufe, for inspections. For example, in Rhode Island, an
inspector must be present at every UST system closure to ensure that no
releases have occurred. In San Diego County, California, the UST staff has
inspected all new UST system installations and UST system rémovals since the
program was established in 1984. 1In these types of targeted inspections,
compliance is driven by the certainty that at least during one critical event,
all UST systems will be examined.

Alternative Inspectors. States can also supplement their basic
inspection programs by delegating certain compliance monitoring
resﬁonsibilities to other governmental entities or to private parties through
certification. A number of governmental programs, ranging from fire safety to
consumer affairs, require the presence of governmental personnel at UST system
sites. Some State and local agencies have incorporated their inspection needs
into the inspection programs of these agencies. Specifically, many agencies
rely on fire marshals or plumbing inspectors to conduct technical UST
inspections when at a facility.

Several States delegate elements of their UST inspections to private
parties. New York and Maine, for example, certify UST installers who then
must verify that UST system installations meet State requirements. Florida
has set up a licensing program for UST installers, testers, and removers.
Rhode Island certifies the tank testing procedure developed by companies
providing that service, and gives the testing company the responsibility for
approving their testers. These approaches reduce the need for fhe presence of
a State inspector at each UST system installation or testing event. Thus,
these States can limit their direct involvement to follow-up inspections and

possible enforcement actions if an UST system fails the test.
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4. Public Reporting. )
| Under-the Federal requirements for adequate enforcement (§281.40(f)),
States must encourage the public to report violations and must provide the
public with information about reporting procedures. 1In addition to the
compliance outreach procedures for the regnlated community described above,
States are encouraged to develop basic outreach procedures designed to reach
the general public. However, this requirement does not mandate States to
develop comprehensive outreach programs. Instead,.proceduresvfor encouraging
communication with the public may be as simple as providing a telephone "hot-
line" service for citizens to report observations and suspected violationms.
Somé States use mechanisms such as public notices, newspaper articles, press
releases, and mass mailings to inform the public about the UST program. In
particular, publicity that focuses on the State's enforcement response to a
particular violation may draw public attention to the program. (Publicity of
énforcement actioné is described in Part C of this chapter).

5. Data Maintenance. ,

The final State program approval regulations for adequate enforcement
(§281.40(g)) require States to develop procednres for maintaining the data
collected through inspections and record reviews so that the implementing
agency can monitor over time the compliance status of the regulated community.
Any such compilation of compliance data must be made available to EPA upon
request. This requirement is based on Section 9002 of Subtitle I, which
mandates the establishment of State inventories, and emphasizes the necessity
of such inventories for effective compliance monitoring.

The Agency intends to limit these requests as much as possible and will
negotiate specific reporting requirements with the States as part of the

s

annual State grant process.
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C. Procedures for Enforcement Response

The final State program approval regulations require State agencies to
have certain legal authorities for enforcement. The specific requirements and
guidance for these enforcement authoriéies were addresséd in Chapter 4 on the
Attorney General's statement. However, in order to receive program approval,
States must also demonstrate that they have enforcement response procedures
for exerciging these legal authorities. The purpose of enforcement reséonse
is to take action'against violators, bring them into compliance, and deter
other violators. Although the requirements for adequate enforcement do not
pfovide specific details on the requirements for enforcement procedures,
§§281.40(d) and (e) require that States have procedures for enforcing against
noncompliance. EPA will evaluate the adequacy of a Staté's enforcement

response procedures as a whole and not based on. one type of procedure.

(§ 281.40) D
(d)

State programs must have procedures for receipt, evaluation,
rétention, and investigation of records and reports required of
owners or operators and must provide for enforcement of failure
to submit these records and reports.

(e) (1)
State programs must have inspection procedures to determine,
independent of information supplied by regulated persons,
compliance with program requirements, and must provide fox
enforcement of failure to comply with the program requirements.
States must maintain a program for systematic inspections of
facilities subject to regulations in a manner designed to
determine compliance or non-compliance, to verify accuracy of
information submitted by owners or operators or regulated USTs,
and to verify adequacy of methods used by owners or operators
in developing that information.

(e)(2) :
When inspections are conducted, samples taken, or other
information gathered, these procedures must be conducted
in a manner (for example, using proper "chain of custody"
procedures) that will produce evidence admissible in an
enforcement proceeding, or in court.
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States seeking program approval are not restricted to "traditional”
formal enforcement programs, but instead may prefer to use a combination of
formal and informal enforcemenp techniques. Formal enforcement ié conﬁidered
to include any actions taken under the authority contained in a statute, such
as issuing a formal notice of violation or compliance order. In general, two
types of compliance orders can be levied: administrative orders and judicial

.ofders, both of which may have accompanying civil penalties. In States that
do not have administrative order aﬁthority, or where the order is not heeded
by the owner or operator, judicial orders and civil penalties'typically are
sought. Informal enforcement prégrams include any other actions taken to
achieve compliance, such as the issuance of warning letters or undertaking
other means of encouraging voluntary compliance.

Although formal enforcement techniques are necessary for an effective .
enforcement program, EPA recognizes that it may not be reasonable or
appropriate for State agenﬁies to carry out formal enforcement responses in
all situations. States may often encounter violacioné that aré‘not
significant enouga to require formal orders and high penalties. In addition,
States may lack tne legal staff or funds necessary to carry out such responses
in all situatioﬁs. Thus, a broad range of enforcement tools may be neéessary.

By having a variety of formal and informal enforcement procedures, a
State can detgrmine which type of response is most appropriate in a particular
situation, depending upon the threat to human health or the environment, the
willingness of the violator to cooperate, or a violator's history of
noncompliance. A State may want to develop procedures for issuing some of the
more formal grders.(for example, nptice of violation) as an informal response
when violations are minor and compliance is expected. For example, in cases

of minor viclations, a State inspector may issue a simple warning notice or
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on-site complaint, informing the owner or operator of the requirements and
specifying actions necessary to bring the UST system(s) into compliance.
Warning notices and on-site complaints may describe potential penalties, but
States typically do not have adminisfrative authority to assess a penalty
through such notices. However, the threat of more stringent enforcement
actions and penalties remains an important factor in the success of using
informal notices.

Examples of some informal and formal enforcement techniques that may be
appropriate for use in UST programs are discussed below.

1. Informal Means of Encouraging Voluntary Compliance.

The type of enforcement response used by a State generally will depend
upon thg cooperation of the violator and the severity of ‘the violation.
Unless a violation is significant or the violator is fecalcitrant, States may
prefer to negotiate informally with the violator as a first étep in obtaining
compliance. This is less resource—iﬁtensive than more formal actions and
encourages a cooperative relationship oﬁ the part of the regulaﬁed community.

Some‘Séates have developed procedures for notifying violators and
encouraging their cooperation in correcting a violation without having to
obtain compliance orders. Such notices are typically used when the violation
appears to have resulted from the violator's unfamiliarity with the
regﬁlations. Most of these informal notices, such as Maryland's "Warning
Notice" and Rhode Island's “"Letter of Noncompliance," requife the violator to
bring the UST system(s) into compliance. The notice may indicate the
'potential penalty if actions are-not taken, but generally does not have the
force of law for imposing penalties.

A State may also take advantage of a permit program to convince

violators to remedy major violations. As mentioned previously, the
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implementing agency in any California county can threaten to revoke permits or
threaten to remove an UST system completely if major or repeated violations
occur. Other States enforce their bermit requirements through commercial
vendors. In Iowa and Florida, for example, it is illegal for fuel vendors to
fill an unfegistered USsT system.. UST programs that encourage participation of
local agencies such as fire departments may be able to employ the enforcement
authorities of that agency to encourage compliance. For example, in Baltimore
County, Maryland, the enforcement responses are tied to building permits. An
UST system found to be leaking is considered to have viﬁlated the building .
permit, and the permit is subsequently revoked. Without a permit, the UST )
system cannot be operated, and its contents must be pumped out until a
replacement permit is obtained (after corrective>action).

For violations or releases ;hat reqﬁire cleanups, States méy develop
techniques that encourage the owner or operator to take responsibility for
remedying releases. For‘example, Minnesota has a program that encéurages
voluntary cleanup from respdnsible parties without having to Qse traditional
enforcement techniquesp To provide an incentivé, the State has a truast fund
that reimburses.costs to responsible parties who are in comﬁliance when a
release is discovered, as long as tﬁey cooperate with the State in achieving
an agreed-upon level of cleanup. The "hammer" for encouraging volunrary
compliance is an aggressive State cleanup and cost recovery program
supplemented by penaltigs for unresponsive owners and operators. Florida has
implemented -a similar program that provides amnesty from cleanup costs as long
as the owners have complied with certain requireﬁents and have been
cooperative. In addition to cost recovery programs that provide reimbursement
or ammnesty to cooperative owners or operators, some States provide no-cost

oversight of corrective action if the responsible party cooperates.
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2. Formal Enforcement Responses.

For an effective program, a State must have procedures for carrying out
formal enforcement actions in certain situations. These enforcement actions
may be needed to compel compliance with regulatory requirements, to compel.
corrective action, or to compel cost recovery. Formal enforcement responses
generally include authority to issue civil administrative compliance orders or
penalties. Although administrative authority is not required for program
approval, EPA encourages States to obtain such authority (including penalty
authority) as a cost-effective enforcement mechanism. In addition, judicial
authorities, which are required for program approval, will be needed to
address certain violations (e.g., a certain degree éf environmental harm), and
to back up other enforcement responses if compliance has not been achieved.

For UST programs, States can undertake to make "traditional" authorities
_an éffective part of'their UST program. For example,‘a State may want to
de?elop streamlined administrative hearing procedures for minor violatioms, or
to deQelop judicial case strategies or priorities with the Attorney General.
Howevef, since these traditional approaches may be resource-intensive, States
may consider developing expedited formal enforcement procedﬁres such as field
citations and other alternative means of obtaining compliance. In general,
field citations are modified administrative orders issued on site by
insﬁectors when violations are discovered. Using the citations, inspectors
typically assess a low to moderate penalty at the site and require that
violators correct the violation within a short time period. For States that
have the necessary statutory authority, cease-and-desist orders are also an
effective and efficient alternative to administrative orders for compelling
compliance. Such orders may require violators to cease operation of their UST

systems, may revoke the operating permit, or may require that tanks be pumped



OSWER Directive 9650.8
103

until empty, or closed, if necessary. These cease-and-desist orders do not
necessarily include a penalty, but are effective in reducing the environmental
threat caused by the violation. The advantage of these less formal procedureé
is that they allow fdr tailored on-site settlement of the violation without
requiring extensive administrative resources.

3. Enforcement Qutreach.

As a supplement to compliance outreach, enforcement outreach can be a
useful tool for encouraging compliance in any enforcement program. States can
encourage compliance by publicizing enforcement responses. For example, the
implementing agency could publicize violations in local or national
newspapers. Currently, some State programs use press releases of patterns of
violations to encourage marketers to assess their compliance status. For
example, Rhode Island has had considerable success in influencing compliance
effort§ through adverse publicity stimulated By press releases accompanying
violations. Alabama required a violator to place a statement in the Alabama
Oilmen's Newsletter in which he admitted that he had violated tbe regulations
and was taking actions to return to compliance.

If a State finds a pattern of violations among a chain Qf outlets of omne
owner or operator, the State could require that violator to initiate a self-
auditing program in lieu of a highly-publicized, intensive State inspection.
This type of enforcement outreach has been used in numerous enforcement
settlements under the Toxic Substances Control Act, the Clean Air Act, and the

Resource Conservation and Recovery Act.
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CHAPTER 6. MEMORANDUM OF AGREEMENT

A. Explanation

" The MOA specifies the roles and responsibilities of EPA and the State
after approval of the State's program to operate in lieu of the Federal
program.. The EPA Regional Office (the Region) will discuss the details of
particular components.with the individual State to tailor the Agreement to the
specific needs and aspects of the State program.. The MOA is a vehicle for
communicating the respective roles of the State and EPA, and clearly spelling
out the purpose and limitations of that role.

1. Who Signs.

- Generally, the MOA is negotiated between the State Director and the
Regional Administrator and is drafted either by the State or the Region.
(Each Region may decide this question for itself.) 1In cases in which two or
more State agencies share considerable responsibilities for the functions
deéscribed in the MOA, the director of the lead agency should éign the MOA with
EPA. The lead agency may execute a Memorandum of Understanding (MOU) with the
other implementing agencies. The MOA describes the coordination and
implementation of. those provisions of the MOA that concernlmore than one State
agency. Agreements with lo;al units of government need not b; included in the

MOA.

2. Federal/State Partnership.

EPA will maintain communication and provide support in order to assist
the Staﬁe in achieving its program objectives. The Regional role in this
partnership includes: providing information and guidance regarding the Federal
UST regulations; communicating national and Regional priorities; providing

information on other successful State programs; and collecting information to
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assess the nation's progress in the implementation of the underground storage
tank program. EPA must maintain reiiable national data on undergroupd storage
tanks which will be used to advise the President, the Congress, and the public
on the status of the Subtitle I UST program, and to support EPA's regulatory
developmen; efforts. EPA will first seek'to obtain this data from the States
when it decides what information is needed.

Perhaps the most important function described above is to provide
technical guidance to the State, including information on alternative and
gffective UST technologies or corrective action approaches uged in other
~ States. The Regions will inform Headquarters of specific State needs as well.
Headquarters will assemble this information for use in updating national
program policies and priorities.

Approved States have primary responsibility for implementing and
enforcing the UST program. They will work with the Regions in determining
specific State priorities and goals on an annual basis under the grant
negotiation process. The States are re;ponsible for collectiﬁg and reporting
information‘regarding the size of their UST population and compliance
monitoring data. States also will provide input to the Regions with regard to
further development of national program policy and future regulatory

development.

3. State Program Appraisal Process.

OUST's program appraisal process has three objectives:
" Identify the levels of performance in key program areas;

s Assist and support States in improving their
performance where needed; and

. ' Disseminate information on successful approaches to
other States.
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Regional offices, in particular the UST Program Managers, will have the
primary responsibility for balancing the service and evaluation fuﬁctions that
are part of this process. They will use reporting information, on-site
program reviews, service visits, self appraisals by States and other tools to
determine the most pressing needs of the States for improvement and
assistance. The Regional UST program staff work with other offices within the
Region (for example, Grants, Financial Management, and Regional Counsel) to
appraise performance in relevant program areas and to provide technical, legal
and other assistance to the States. State visits and reviews by other
Regional office staff should be coordinated with UST program reviews whenever
possible in order to minimize the disruption of normal program activities in
the States. At a.miﬁimum, UST Program Managers and the States should know of
such visits far enough in advance to allow for adequate preparation by the
States.
OUST's program appraisal process recognizes that Staﬁe programs will be
using a variety of approachgs to meet the Federal program obiectives.
Therefore, expectations regarding State performance negotiated under grant
workplans and cooperative agreements will be tailored as much as possible to
reflect State-specific program implementation strategies. Reporting data on
UST system ownership, releases, and clean-up action contributes to a
comprehensive picture on the implementation of the UST program. In addition,
such data may assist EPA in fqrther rulemaking efforts. The appraisal process
will rely on quantitative as well as qualifative assessments. The Regions
will negotiate specific reporting requirements with each of their States and
incorporate those requirements into the State graﬁc workplans and cooperative

agreements.
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6. . Variances.

State programs using variances may be approved under certain conditions.
The objectives laid out in the State Program Approval Rule do not allow
approval of State programs with standards less stringent than those at the
. Federal level. Ground-water area variances (for example, those that allow
less stringent release détection in remote or low groundwater table areas) are
prohibited, as well as any other variance that affords less stringent
protection of human health and the environment. For example, the rule does
not allow approval of State programs that allow less stringent requirements
(such as lesé frequent release detection) in ground-water areas that are
described or classified as less vulnerable, whether these variances are
applied on a case-by-case or class basis.

A State program with a variance procedure may be approved if the State's
eligibility criteria and procedures for reviewing site-specific or equivalent
technology-type variances requests will result in no less stringent
prevention, detection, and responses to releases. The State must not have any
provisions in its prbgram that allow less stringent variances to be granted.
Furthermore, in the MOA, the State must agree to issue variances only in a
manner that is no less stringent than the Federal program in prbtecting human
health and the environment. More discussion of the general suﬂject of
variances and EPA's response to public comments on this aspect of the rule can
be found in the preamble to the State Program Approval Rule (53 FR 37223).

Although no State program that includes a risk-based variance procedure
can be approved (for example, a variance procedure that allows less stringent
requirements in "less risky" situations), the Agency did approve the use of
techriology-based variances, and may épprove State programs with such

variances. Two examples of technology-based variances may be helpful. First,
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a Staté that allows owners and operators to use an alternative technology (fi%%
example, different release detection methods) may be-no less stringent if each
particular_method can be shown to achieve the same level of.performance as the
methods allowed under the Federal program. The State may identify the

approved methods in regulation or the State may decide instead simply to make
provisions (in the form of a variance) to allow for the use of alternatives as
they are developed in the future and determined by the State to perform as

well as the Federally-allowed methods. This variance could allow the use of
any particular method in accordance with the conditions that are necessary to
ensure that the requisite level of performance of that method is attained.

A second type of variance is the site-specific variance, where the State
approves a variance from its ;egulations for a particular UST system based én
site-specific circumstances. An instance in whicﬂ a State could choose to
allowlsuch variances that would be no less stringent, for example, would be
cases where the State has determined that the nature of the soil at a
particular site or type of site is sufficiently non-co;fosive, such that the
bare steel tanks or piping ét that site will not leak due to-corrosion during
its operating life. As stated above, the terms of agreement on how variances

will be issued by the State must be specified in the MOA.
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Sample Memorandum of Agreement:

MEMORANDUM OF AGREEMENT
BETWEEN
The State of New Columbia
and
The United States Environmental Protection Agency
Region III

I. GENERAL
This Memorandum of Agreement (hereinafter "Agreement") estabiishes policies,
responsibilities, and ptocedﬁres pursuant to 40 CFR 281 for the State of New
Columbia's Underground Storage Tank Program (hereinafter "State Program")

approved under Section 9004 of Subtitle I of the Resource Conservation and

Redovery Act (hereinafter "RCRA" or "the Act") of 1976 (Public Law 98-616, USC

§6901 gg'seg.), as amended, and the United States Environmental Protection
Agency (hereinafter "EPA") Regional office for Region III. This Agreement
further sets forth the manner in which the State and EPA will coordinate in

the State's administration of the State program.

This Agreement is entered into by the Director [or other title as appropriate]

of _ [State Agency] (hereinafter "Director" or "the State") and the

Regional Administrator, EPA Region III (hereinafter "Regional Administrator”
or "EPA"). [Where State program responsibility is shared among two or more
agencies, each of the agencies is to be identified here as a party of cthe
Agreement and the Agreement must identify which of the agencies is responsible

for each provision of the Agreement. ]
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LA

For administrative purposes, the [State Agency] will serve as lead
agency to simplify coordination and communication between the State and EPA. %

[This provision need not be included in the MOA where there is only one

responsible State agency.]

Nothing in this Agreement shall be construed to restrict in any way EPA's
authority to fulfill its oversight and enforcement responsibilities under
Subtitle I of RCRA. Nothing in this Agreement shall be construed to

contravene any provision of 40 CFR Parts 280 and 281.

The parties will review the Agreement jointly at least once a year. This
Agreement may be modified upon the initiative of either party in order to

.ensure consistency with State program modifications made or for other purposes

mutually agreed upon. Any revisions or modifications must be in writing and

must be signed by the State and the Regional Administrator.

This Agreement will remain in effect until such time as State program approval
is withdrawn by or is voluntarily transferred to EPA according to the criteria

and procedures established in 40 CFR Pért 281.

P4

This Agreement shall be executed by the State and the Regional Adminiscrator
and shal; become effective at the time the State's approval takes effect,
which shall be the effective date of the approval as specified in the Federal
Register notice announcing EPA's final decision to grant approval to the.

State.
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II. POLICY STATEMENT

Each of che-parties to tHis Agreement is responsible for ensuring_that its
obligations under Subtitle I of RCRA are met. Upon award of [interim] final
approval by EPA, thé State assumes primary responsibility for implementing the
Subticle I ﬁndergroﬁnd Storage Tank Program within its boundaries. [Insert
discussion of deadlines for State to apply for final approval, if
appropriaté.] EPA retains its responsibility to ensure full and faithful
execution of the réquirements of Subtitle I of RCRA, including direct
implemencacion in_the event the State is unable to act. The State and the
Regional Administrator agree to maintain a high level of cooperation and
coordination between théir respective staffs in a partnership to assure

successful and effective administration of the State program.

[Insert discussion on Regional and State roles and responsibilities with

regard to partial approved State programs. Provide details on how the
petroleum or hazardo@s substance UST systems will be managed in the approved

State.]

EPA assumes a management role upon granting [interim] final approval to the
State. EPA will review the State program in order to assist the State in
implementing its pfogram, to allow EPA to report to the President, the
Congress, and the public on the achievements of the underground storage tank
program, and to encourage the State and EPA to agree on desirable technical
support and targets for joint efforts to pravent and mitigate envircnmental
problems agsoci;tga with improper management of underground storage tanks.
Management will be accomplished by EPA through written reporting requiremants,

-

compiiance and enforcement overview, and annual review of the State's program.
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III. STATE PROGRAM REVIEW
The Regional Administrator will assess the State administration and
enforcement of the underground storage tank program on a continuing basis for

stringency with Subtitle I requirements, with this Agreement, and with all

applicable Federal requirements and policies and for adequacy of enforcement.
This assessment will be accomplished by EPA review of information submitted by
the State in accordance with this Agreement and annual review of State program
activities. The Regional Administrator may also consider, as part of this
regular assessment, written comments about the State's program administration
and enforcement that are received from regulated persons, the public, and
Federal, State, and local agencies. Copies of any such comments received by

the Regional Administrator will be provided to the State.

To ensure effective program review, the State agrees to allow EPA access to

all files and other information requested by the Regional Administrator and

deemed necessary for reviewing State program administration and enforcement.

Review of [State agency] files may be scheduled at quarterly intervals.

Program review meetings between the State and the Regional Administrator or

their assignees will be scheduled at reasonable intervals not less than
annually to review specific operating procedures and schedules, to resolve
problems and to discuss mutual program concerns. These meetings will be
scheduled at least 15 aays in advance unless agreed to differently. A

tentative agendd for the meeting will be prepared by EPA.
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IV. INFORMATION SHARING

A, General

As the national underground storage tank program matures, the respective roles
and responsibilities in this State/Federal partnership will become more clear.
As the respective information needs of the State and EPA evolve, changes to
this secﬁion of the Agreement may be éppropriate. During the annual review of
this agreement, the State and Regional Administrator will carefully examine

the following information sharing provisions for necessary revisions.

EPA will keeﬁ the State informed of the content and
meaning of Federal statutes, regulations, guidelines,
standards, policy dgcisions, directives, and any other
factors that affect the State program. EPA will also
provide general technical guidance to the State. EPA
will share with the States any national reports
develogped by EPA from>the data submitted through ;tate
reporting requirements.

EPA will make available to the State other relevant

informetion as requested that the State needs to-

implement its approved program.

The State agrees to inform the Regional Administrator

of any proposed or adopted program changes':hat would

affect the State's ability to implement the approved

program. Program changes of concern include
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modification of the State's legal authorities (for
example, statutes, regulations, an@ judicial or
legislative actions affecting those authorities),
modifications of memoranda of agreement or
understanding with other agencies, and modifications
of resource levels (for example, available or budgeted
personnel and funds). The State recognizes that
program revisions must be made in accordance with the

provisions of 40 CFR Part 281.

The State will provide compliance monitoring and
enforcement information to the Regional Administrator,
as specified in the annual grant guidance, on a

quarterly basis. The State agrees to provide' EPA with

copiles of reports on data resulting from any

compliance inspection and subsequent enforcement

‘actions, 1f EPA requests such copies.

D. National Data

EPA is responsible for maintaining'reliable national data op underground
storage tanks. This data is used to report to the President, the Congress,
and the public on the achievements of the underground storage tank program and
to support EPA's regulatory development efforts. Whenever EPA determines that
it needs to obtain certain information, EPA will first seek to obtain this
information from the States. The State agrees to supply the Regional
Administrator with this information if readily available and as resources

allow. If the State is unable to provide the information or if it is
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necessary to supplement the StaCe.informatioﬁ, EPA may conduct a special
survey or perform information collection site visits after notifying the
State. EPA will share with the State any national reports developed by EPA as
a result of such information collection.

E. Confidentiality

Any information obtained or used in the administration of the State program
shall be available to EPA upon request withoﬁt festriction. If the
information has been submitted to-the State under a claim of confidentiality,
the State must submit that claim to EPA when providing the information. Any
information obtainez from a State and subject to a claim of confidentiality

will be treated in accordance with the regulations in 40 CFR Part 2.

COMPLIANCE MONITORING AND ENFORCEMENT
A. EPA
Nothing in this agreement shall restrict EPA's right to inspect any

underground storage tank facility or briag enforcement action against any

person believed to be in violation of the approved State underground storage

tank program. Befo;e conducting an inspection of a facility, the Regional
Administrator will normally give the Staite at least 7 days nétice of the
intent to inspect. [The Regional Administrator and State may agree on a
longer period of time in order to allow the State the opportunity to conduct
the inspection.] If the State performs a compliance inspection and submits a
report and relevant data thereto within that time to EPA, no EPA inspection
will be made, unless the Regional Administrator deems the State report and

data to be inadequate. In case of an imminent hazard to human health or the
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environment, the Regional Administrator may shorten or waive the notice

period.

The Regional Administrator may take enforcement action against any person
determined to be in violation of Subeitle I of RCRA in accordance with section
9006. EPA also retains its right to issue orders and bring actions under
Section 9003(h) or 9006 of Subtitle I of RCRA and any other applicable Federal
statute. With regard to Federal enforcement, it is EPA’'s policy not to take
such action where a State has taken appropriate enforcement action. Before
issuing a compliance order under Section 9006, EPA will give notice to the

State.

B. State

The éeaCe agrees to carry out an effective progfam for monitoring the
compliance by owners and operators of facilities with applieable program
requirements. As part of this program, the State will conduct compliance

$

inspections and use other mechanisms to assess compliance with underground

storage tank standards, compliance schedules, and all other program

requirements.

The State agrees to develop an appropriate enforcement response against all
persons in violation of underground storage tank standards (including
notification requirements), compliance schedules, and all other program
requirements, including violations detected by State compliance inspections.
The State will maintain procedures for receiving and ensuring proper

consideration of information about violations submitted by the public.
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The State agrees to retain all records for at least 3 years unless there is an
enforcement action pending. In that case all records will be retained until

such action is resolved.

STATE OF U.S. ENVIRONMENTAL PROTECTION AGENCY

AGENCY ' REGION

BY: : : RY:

DATE: : DATE:
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CHAPTER 7. PROGRAM DESCRIPTION

A. Introduction

This section of the application describes the scope and organization of
the State UST program and the resources that are available to run it. This
information is needed to enhance the Agency's and the public's understanding
of the State program, and to ensure that a basic program exists. EPA expects
that the information requested in these questioﬁs will rarely be used as
grounds for program approval or disapproval.

The questions covered in the Program Description are grouped into five
major categories: general information; program scope; program organization
and structure; resource information; and State funds for finéncial
respdnsibiiity. The first two sectfons request information regarding the
range of the State's jurisdiction over USTs and whether the State program is a
"partial” or "complete" program. For example, a State may regulaté an UST
universe that is broader in scope than the Federal program. (Program scope is
also =overed in Chapter 4 on the Attorney General's Statement.)' These
questions also inquire about the extent of the State's authority to regulate
Indian lands.

The third category in the Program Description asks for information
regarding the organization and structure of any State and local implementing
agencies administering the UST program within a State. A State should
identify the major jurisdictional responsibilities, program operation roles,
and lines of communication and authority of these implementing agencies. It
should also provide an organizational chart depicting the role and

responsibility of each State agency that is involved in UST implementation.
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The fourth and fifth sections of the Program Description ask the State
to describe its staff and funding resources with any existing restrictions on
the utilization of either; In addition, the State should provide estimates of
various administrative and implementation costs involved in running a State
UST program. Some of these questions also request information regarding a
State fund that may be used to help owners and operators to implement the
financial responsibility requirements.

The purpose of the Program Description is two-fold. First, the
information provided by the State in these sSections will enhance EPA's and the
general public's understanding and knowledge of the content and structure of
that particular program. - The overall success of a nation&ide UST program
depends heavily on the sharing of such information among States in order that
they may draw from one another's experiences in developing and improving their
own programs.

Second, EPA can use this information as a yardstick by which to measure
the nature and scope of future improvements made in State UST programs. The
data that the States provide in their Program Descriptions will describe an
initial "baseline" UST program that the Agency can compare with future

programs.

B; Local Implementation

Although EPA gives States the primary responsibility to implement and
enforce their UST programs, the Agency strongly encourages States to involve
local‘agencies in this brocess.' If a State chooses to involve local agencies
in the implementation of its UST program, it may do so in one of two possible

ways.
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First, a State may request assistance from local agencies and allow them

to conduct activities under State authorities and requirements. In such

instances, States are not required to provide detailed discussion of local
agency implemenﬁétion assistance in their applications. If the State program
has already been_abproved, the State can inform the EPA Regional Office of the
nature of the local involvement in its implementation and enforcement
programs. In summary, if local implementation activities supplement State
activities but do not replace State authorities and requirementg, no formal
approval is required by EPA.

Second, a State develops an Approvable program. Within the context of
an approvable program, the State may also permit local governments to develop
their own authorities and procedures as long as those requirements are no less
stringent than the approved State program. In this case, the State agency
retains the ultimate responsibility for ensuring that the UST pfogram
implemented in the State is no less stringent in all areas of the Federal
program and provides for adequate enforcement. 1In-this eXamplé, EPA interacts
with the State agency regarding its approved program. It is the State's
responsibility t§ interact with local governments.

Chapter 2 of this Handbook provides additional discussion of the program
revision process, as does the preamble to the State Frogram Approval Rule (53

FR 37329).

C. Program Description Questions

1. General Questions.

a._ Questions
1. Type of approval requested:

a. Final or Interim
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b. Explanation

By "UST unive£$e", EPA means éll’of the categories or types of UST
systems including tgose not currently regulated under Subtitle I. The USTs
regulated under Subfitle I are a subs;t of the tanks in the UST universe.

What tanks are inclﬁded in this subset, or the "scope" of the Federal UST
prégram, is defined:By those tanks that are excluded from the program by
statute or through EPA regulations. In other words, if the type of tank in
question is not listed as one of those that is éxcluded, then it is within the
jurisdiction of the Federal program. Although deferred tanks are within the
jurisdiction of the Federal prbgram, they are subject only to the requirements
of Subparts A (interim prohibition) and F (correctivé action) of the Federal
Technical Standards;: Exhibit 1 lists those UST systems that are outside the
scope of the Federal UST program. .

In the program description, the State must describe the scope of the
State UST program ané provide the iﬂfbrmation requested on the estimated size
of the universe. Tﬁis information does not duplicate the program scope
section required in the Attorney General's Statement. The Attorney General
certifies that the State has authority to regulate those tanks within the
scope of the State program and that it includes all those tanks regulated
under the Federal program. The program description provides a more useful
description of what the scope of the State program is in terms of_its size and
categories of tanks.

In the program description, States must also idsntify those .areas where
their UST programs,;re broader in scope than the Federal program. For
example, a State's'étatutes and laws may cover a larger regulated UST
community (for example, heating oil tanks) than is addressed by the Federal

program, and should be clearly identified in response to Question 4.
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EXHIBIT 1

UST Systems Outside the
Scope of the Federal UST Universe

Exclusions

Fzxcluded by Congress through the defintition of UST

farm USTs « 1100 gallons . stormwater and wastewater collection systems
heating oil USTs flow-thru process tanks

septic tank systems oll and gas production facilities

pipelines USTs in underground areas

impoundments, pits, ponds, and lagoons

Excluded by EPA through applicability section 2871.10(b)

hazardous waste USTs . USTs ¢« 110 gallons .

wastewater treatment tanks under the Clean Water Act de minimus concentration USTs

equipment and machinery tanks emergency overflow USTs
Deferrals

Only Interim Prohibition and Corrective Action Standards Apply

waste water treatment tanks not under the Clean Water Act
radioactive material USTs

emergency generator USTs at nuclear power plants

airport hydrant fuel systems

field-constructed USTs

Release Detection Standards are Deferred,
All Other Standards Apply

emergency generator USTs




OSWER Directive 9650.8
125

3. Organization_and Structure of Program.

a. Questions

4. Indicate the lead agency for facilitating communications between
- EPA and the State. If there is a separate agency for coordinating
Trust Fund activities, indicate that here also.
5. Include a simple chart that describes the organizational
structure of the complete State underground storage tank
program, including all implementing agencies.

6. Describe the procedures for coordinating the State
implementing agencies.

b. Explanation

The program description should include an explanation of the
organization and structure of the State agencies with responsibility for
administering the program. The jurisdiction and responsibilities of State
implementing agencies should be delineated, appfopriate procedures for
coordination set forth, and one State agency designated as a "lead agency" to
facilitate communications between EPA .and the State. The identification of
the lead agency is intended to simplify coordination and communication between
the State and EPA. The "lead agency" will be the agency that other State
agencies and EPA contact when an issue concerns one or more State agencies or
when it is unclear which State agency should be contacted concerning a
particular issue.

The organizational structure chart (see sample in Exhibit 2) should
include each agency involved in the implementation of the State UST program,
and describe the relationship and overall responsibilities of each State and
local agency that is involved in UST implementation. For example, if the

State UST program relies heavily on local programs, the State should include a

description of those organizations in questions 5 and 6.
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Sample State UST Program Organization

Designated Lead

Agency

Fire Marshal

e Program Implementation

—

® Trust Fund Disbursement

State Program
Director

Program
Administration

Compliance Monitoring
and Enforcement

State Program
Development

¢ Budget
¢ Planning
e Overhead

Health Department

® Health Impacts

® Exposure to Contaminants

e Conduct Inspections

® |ssue Compliance Orders

e Assess Corrective Action
Needs , _

~  Develop Legislation

® Develop Regulations
o Apply for Authorlzation

Fire Department

® Emergency Response
® Oversee Clean ups

T LI9IHXA

Water Resources
Board

® Risk Assessment .

.91
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All of the information requested in this section will be used to inform
the public about the State underground storage tank program. InAaddition,
this information will assist EPA in working with the States to implement their
. UST programs.

,.A. Resource Information.

a. Questions

7. For each State implementing agency with responsibilities for
developing, regulating, enforcing, or administering the
underground storage tank program, please estimate the total dollar
budget and number of staff assigned to the underground storage

- tank program.

8. Please provide an estimate of the administrative and implementa-
tion costs of the State's underground storage tank program on an
annual basis.

9. Indicate current Federal, State and local funding sources, with

approximate amounts for each. Please explain any restrictions or
limitations regarding these funding sources. :

b. Explanation

If a State is formally delegating authority to local agencies, the State
should include information on local resources, staffing, and budget in the
program descpiption. States should note that local resource estimates are
- not required as a condition of approval. However, if the State uses local
agencies to help implement its program and. feels that a éescription of those
agencies ié necessary for a complete understanding of the entire UST program
‘organization, the State may include information regarding local government
_partipipation in response to Questions 7, B8, ard 9. The resource estimates
brovided in response to the qﬁestions in this section will not be judged with
 any upper or lower bognds for approval or disapproval. EPA merxely wants to

ensure that some funding and staffing plans exist.

/
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Implementation costs are the direct costs incurred in developing and
implementing State programs. Some examples include the cost of conducting
inspections, writing field citations, issuing permits, reviewing tank test
resu;ts, working with the State legislature, preparing program approval
applications, and similar activities. Administrative costs, on the other
hand, include indirect program expenses such as the following examples:
developing a budget, providing clerical support, negotiating State grants and
cooperative agreements, testifying to State legislatures on program

accomplishments, maintaining supplies, etec.

5. State Funds for Financial Responsibility.

a. Questions

. 10. What amount of capital does the fund currently have? What
.are the sources of money for the fund:(for example,
registration fees, general appropriations, petroleum taxes)?.

11. Does the fund cover corrective action costs? If so, in what
amounts? Does the fund cover third-party compensation costs?
If so, in what amounts?

12. Does the fund pay for costs first and then seek reimbursement?
. If the fund guarantees to reimburse owners and operators, can the

fund pay for costs if the necessary actions are not taken (for

example, the owner or .operater is unwilling or unable to pay)?

13. What class of UST systems does the fund cover (for example, all

UST systems in the State, only those UST systems that have paid
registration fées, only UST systems in a particular industry)?

b. Explanation

This section of the program descfiption includes questions regarding a
State fund that may be used to help owners and operators meet the financial

responsibility requirements. State funds are not_necessary elements of a

State UST program. If a State does not have a State fund to fulfill the

financial responsibility objective, then this section should be disregarded.
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The above summary on the State fund is useful for -both EPA and the public in
understanding the State program.ﬁbFunds will be reviewed as part of the State
Program Approval Application to determine if the fund is no less stringent

than the Federal financial requﬁsibility objective.
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APPENDIX A

Sample Application

for Approval of State Underground Storage Tank Program
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GOVERNOR'S LETTER AND ATTORNEY GENERAL'S STATEMENT

[Insert Governor’s letter and the Attorney General's certification here in that
order. ]
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NEw UST SysTEMS AND NOTIFICATION

0BJECTIVE § 281.30

The State must have requirements that Cite
ensure that all new UST systems conform Regulation Statute
with the following:

(a) Be designed, constructed, and installed in
a manner that will prevent releases for their
operating life due to manufacturing defects,
structural failure, or corrosion. [Note:
Codes of practice developed by nationally-
recognized organizations may be used to
demonstrate that the State program
requirements are no less stringent in this
area.]

(b) Be provided with equipment to prevent spills
and tank overfills when new tanks are in-
stalled or existing tanks are upgraded,
unless the tank does not receive more than
25 gallons at one time. :

(c) All UST system owners and operators must
notify the implementing State agency of
the existence of any new UST system using
a form designated by the State agency.

Please put explanations of how State requirements
meet this objective on a separate page.
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UPGRADING ExxsTING UST SYSTEMS

OBJECTIVE § 281. 31

The State must have requirements that ensure Cite
existing UST systems will be replaced or Regulation Statute
upgraded before December 22, 1998, to prevent

releases for their operating life due to.

corrosion, and spills or overfills.

Please put explanations of how State requirements
meet this objective on a separate page.
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GENERAL OPERATING REQUIREMENTS

OBJECTIVE § 281.32

The State must have requirements that ensure : Cite
all new and existing UST systems conform to Regulation  Statute
the following:

(a) - Prevent spills and overfills by ensuring that
the space in the tank is sufficient to receive
the volume to be transferred and that the
transfer operation is monitored constantly;

(b) Where equipped with cathodic protection, be
operated and maintained by a person with
sufficient training and experience in prevent-
ing corrosion, and in a manner that ensures
that no releases occur during the operating
life of the UST system [Note: Codes of practice
developed by nationally-recognized organizations
and national independent testing laboratories
may be used to demonstrate the State program
requirements are no less stringent.];

(c) Be made of or lined with materials that are
" compatible with the substance stored;

(d) At the time of upgrade or repair, be
structurally sound and upgraded or repaired
in a manner that will prevent releases due
to structural failure or corrosion during
their operating lives;

(e) Have records of monitoring, testing, repairs,
and closure maintained that are sufficient
to demonstrate recent facility compliance
status, except that records demonstrating
compliance with repair and upgrading require-
ments must be maintained for the remaining
operating life of the facility. These
records must be made readily available when
requested by the implementing agency.

Please put explanations of how State requirements
' meet this objective on a separate page.
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RELEASE DETECTION

OBJecTIVE § 281.33

(a)

09

(b)

Release detection requirements for ’ - Cite
ovners and operators must consist of Regulation  Statute
a method, or combination of methods,

that is:

capable of detecting a release

of the regulated substance from
any portion of the UST system
that routinely contains regulated
substances -- as effectively as
any of the methods allowed under
the Federal Technical Standards

-- for as long as the UST system
is ' in operation. In comparing
methods, the implementing agency
shall consider the size of release
that the method can detect and
the speed and reliability with
which the release can be detected.

(2) designed, installed, calibrated,
operated and maintained so that
releases will be detected in
accordance with the capabllltles
of the method;

Release detection requirements must, at
a minimum, be scheduled to be applled
at all UST systems:

(1) immediately when a new UST system
. is installed:

(2) on an orderly schedule that completes

"a phase-in of release detection at
all existing UST systems (or their
closure) before December 22, 1993,
except that release detection for
the piping attached to any existing
UST that conveys a regulated
substance under greater than-
atmospheric pressure must be
phased-in before December 22, 1990.
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RELEASE DETECTION
(CONTINUED)

OBJecTIVE § 281.33

(c) All petroleum tanks must be sampled, tested, Cite
or checked for releases at least monthly, Regulation Statute
except that:

(1) new or upgraded tanks (that is,
tanks and piping protected from
releases due to corrosion and
equipped with both spill and overfill
prevention devices) may temporarily use
monthly inventory control (or its
equivalent) in combination with
tightness testing (or its equivalent)
conducted every 5 years for the first
10 years after the tank is installed
or upgraded, or until December 22,
1998, whichever is later; and

(2) existing tanks unprotected from releases
due to corrosion or without spill and
overfill prevention devices may use
monthly inventory control (or its
equivalent) in combination with annual
tightness testing (or its equivalent)
until December 22, 1998.

(d) All underground piping attached to the
tank that routinely conveys petroleum
mast conform to the following:
¢5) if the petroleum is conveyed under greater
than atmospheric pressure:

(1) the piping must be equipped with
release detection that detects a
release within an hour by
restricting or shutting off flow
or sounding an alarm; and

(ii) the piping must have monthly
monitoring applied or annual
tightness tests conducted.

(2) if suction lines are used: ) ,

(1) tightness tests must be conducted
at least once every 3 years, unless
a monthly method of detection is
applied to this piping; or
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RELEASE DETEcTION

(CONTINUED)

OBJECTIVE § 281.33

Cite
Regulation Statute

(i1) the Piping is designed to allow

the contents of the pipe to drain

back into the storage tank if the

suction is released and is also

designed to allow an inspector to

immediately determine the integrity

of the piping system.

(e) AllL UST systems Storing hazardous substances
must meet the following:

(1) all existing hazardous substance UST
Systems must comply with all the
requirements for Petroleum UST systems
In sections 281.33(c) and (d) above, and
after December 22, 1998, they must comply.
with the following subsection (e)(2).

(2) all new hazardous substance UST systems
must use interstitial monitoring within
secondary containment of the tanks and
the attached underground piping that
conveys the regulated substance stored

in the tank, unless the owner and operator

can demonstrate to the State (or the

State otherwise determines) that another

method will detect a release of the

regulated Substance as effectively as ’

other methods allowed under the State

program for petroleum UST systems and

that effective corrective action

technology is available for the

hazardous substance being stored that

can be used to Protect human health
and the environment .

Please put explanations of how State requirements,
Meet this objective on a separate page.
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RELEASE REPORTING, INVESTIGATION, AND
CONFIRMATION

OBJECTIVE § 281.34

All owners and operators must conform with Cite
the following: : Regulation Statute

(a) Promptly investigate all suspected releases,
including:

(1) when unusual operating conditioms,
release detection signals and environ-
mental conditions at the site suggest
a release of regulated substances may
have occurred; and

(2) when required by the implementing agency
to determine the source of a release
having an impact in the surrounding
area; and

(b) Promptly report all confirmed underground -
releases and any spills and overfills
that are not contained and cleaned up.

(c) Ensure that all owners and operators contain
and clean up unreported spills and overfills
in a manner that will protect human health
and the environment.’

Please put explanations. of how State requirements
meet this objective on a separate page.
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RELEASE RESPONSE AND CORRECTIVE ACTION

OBJECTIVE § 281.35

The

(b)

(c)

(d)

(e)

()

(a)

State must have requirements that ensure: Cite
Regulation Statute

All releases from UST systems are promptly

assessed and further releases are stopped;

Actions are taken to identify, contain and
mitigate any immediate health and safety
threats that are posed by a release (such
activities include investigation and
initiation of free product removal, if
present);

Al]l releases from UST systems are
investigated to determine if there are
impacts on soil and grouad water, and
any nearby surface waters. The extent
of soil and ground-water contamination

- must be delineated when a potential

threat to human health and th
environment exists. '

All releases from UST systems are cleaned
up through soil and ground water remediation
and any other steps, as necessary to
protect human health and the environment;

Adequate information is made avajilable to the
State to demonstrate that corrective actions
are taken in accordance with the requirements
of (a) through (d) of this section. This
information must be submitted in a timely
manner that demonstrates its techmical
adequacy to protect human health and the
environment; and

In accordance with section 280.67, the State
must notify the affected public of all
confirmed releases requiring a plan for

soil and ground water remediation, and

upon request provide or make available
information to inform the interested

public of the nature of the release and the
corrective measures planned or taken.

Please put explanations of how State requirements
meet this objective on a separate page.
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OuT-0F-SERVICE UST SYysTteEmMs AND CLOSURE

OBJECTIVE § 281.36

The State must have requirements that ensure - Cite
UST systems conform with the following: Regulation Statute

(a) All new and existing UST systems
temporarily closed must:

(1) continue to comply with general
operating requirements, release
reporting and investigation, and
release response aand corrective action;

(2) continue to comply with release
detection requirements if regulated
substances are stored in the tank;

(3) be closed off to ocutside access; and

(4) be permanently closed if the UST
system has not been protected from
corrosion and has not been used in .
one year, unless the State approves
an extension after the owner and
operator conducts a site assessment.

(b) All tanks and piping must be cleaned and
permanently closed in a manner that
eliminates the potential for safety
hazards and future releases.

The owner or operator must notify the State
of permanent UST system closures.

The site must also be assessed to determine
if there are any present or were past
releases, and if so, release .response

and corrective action requirements must

be complied with. '

(c) All UST systems taken out of service before
December 22, 1988, must permanently close.,
in accordance with paragraph (b) of this
section when directed by the State.

Please put explanations of how State requirements
‘meet this objective on a separate page.
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FINANCIAL.RESPONSIBILITY FOR USTS CONTAINING
PETROLEUM

OBJECTIVE § 281.37

(a) State requirements for financial . Cite’
responsibility must ensure that: Regulation Statute

(1) owners and operators have $1 million
per occurrence for corrective action
and third-party claims in a timely
manner to protect human health and’
the environment; '

(2) owners and operators not engaged in
petroleum production, refining, and
marketing and who handle a throughput
of 10,000 gallons of petroleum per
month or less have §$500,000 per
occurrence for corrective action and
third-party claims in a timely manner to
protect human health and the environment;

(3) owners and operators of 1 to 100
petroleum USTs must have an annual
aggregate of $1 million; and

(4) owners and operators of 101 or more
petroleum USTs must have an annual
aggregate of $2 million.

(b) Phase-in requirements.‘ Financial .
responsibility requirements for petroleum
UST syStems must,at a minimum, be scheduled
to be applied to all UST systems on an
orderly schedule that completes a phase-in
of the financial responsibility
requirements within 18 months (see Note 2,
page 72) after the effective date of
the Federal regulations.
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'FINANCIAL RESPONSIBILITY FOR USTs CONTAINING
PETROLEUM (CONTINUED)

OBJECTIVE § 281.37 .

Cite
Regulation Statute
(c) States may allow the use of a wide variety of
financial assurance mechanisms to meet this
requirement. Each financial mechanism pust
meet the following criteria: be wvalid and
enforceable; be issued by a provider that
is qualified or licensed in the State; not
permit cancellation without allowing the
State to draw funds; ensure that funds will
only and directly be used for corrective
action and third-party liability costs; _
and require that the provider notify the owner
or operator of any circumstance that would
impair or suspend coverage.

(d) States must require owners and operators to
" maintain records and demonstrate compliance
with the State financial responsibility
requirements, and these records must be
made readily available when requested by
the implementing agency.

Please put explanations of how State requirements
~meet this objective on a separate: page..
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PROGRAM SCOPE

[Insert Program Scope discussion here.]
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LEGAL AUTHORITIES FOR COMPLIANCE MONITORING

(§ 281.40)

The State must have the following Cite
specific compliance monitoring authorities: Regulation Statute

(a) Any authorized representative of
the State engaged in compliance
inspections, monitoring, and testing
must have authority to obtain by request
any information from an owner or operator
with respect to the UST system(s) that is
necessary to determine compliance with
the regulations.

(b) Any authorized representative of the State
must have authority to require an owner or
operator to conduct monitoring or testing.

(c) Authorized representatives must have the
authority to enter any site or premises subject
to UST system regulations or in which recoxrds
relevant to the operation of the UST system(s)
are kept, and to copy these records, obtain
samples of regulated substances, and inspect or
conduct the monitoring or testing of UST
system(s). '

Please put explanations of how State authorities meet
these requirements on a separate sheet of paper.



A-15 OSWER Directive 9650.8
LEGAL AUTHORITIES FOR ENFORCEMENT RESPONSE
(8§ 281.41)

The State must have the following specific Cite

enforcement response authorities for State Regulation Statute
program approval:

(a) Any State agency administering a program must
have the authority to implement the following
remedies for violations of State program
requirements:

@D To restrain immediately and effectively
any person by order or by suit in State
court from engaging in any unauthorized
activity that is endangering oxr causing

. damage to public health or the environment;

(2) To sue in courts of competent jurisdiction
to enjoin any threatened or continuing
violation of any program requirement;

(3 To assess or sue to recover in court-
civil penalties as follows:

(D Civil penalties for failure to
" notify or for submitting false
information pursuant to tank
notification requirements imust be
capable of being assessed up to
$5,000 or more per violationnm.

(ii) Civil penalties for failure to
comply with any State requirements
or standards for existing or new
tank systems must be capablie of
being assessed for each instance
of violation, up to $5,000 or more
for each tank for each day of
violation. If the wviolation is
continuous, civil penalties shall
capable of being assessed up to
$5,000 or more for each day
of violation.

Please put explanations of how State authorities meet
these requirements on a separate sheet of paper.
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PuBLIC PARTICIPATION IN ENFORCEMENT
PROCEEDINGS

(§ 281.42)

Any State administering a program must . Cite
provide for public participation in Regulation Statute
the State enforcement process by providing :

any one of the following three optioms:

(a) Authority that allows intervention analogous
to Federal Rule 24(a)(2), and assurance by
the appropriate State enforcement agency that
it will not oppose intervention under the State
analogue to Rule 24(a)(2) on the ground that
the applicant's interest is adequately
represented by the State.

(b) Authority that allows intervention as of right
in any civil action to obtain the remedies
specified in 281.41 by any citizen having an
interest that is or may be adversely affected; or:

(c) Assurance by the appropriate State agency that:

@¢Y) It will provide notice and opportunity
for public comment on all proposed
settlements of civil enforcemeént actions
(except where immediate action is

. necessary to adequately protect human
health and the environment);

(2) It will investigate and provide responses
to citizen complaints about violations; and

(3) It will not oppose citizen intervention
when permissive intervention is allowed
by statute, rule, or regulation.

Please put explanations of how State authorities meet
these requirements on a separate sheet of paper.
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DEMONSTRATION -OF PROCEDURES FOR ADEQUATE ENFORCEMENT

COMPLIANCE MONITORING

A. Purpose

The implementing agency must have compliance monitoring procedures for
collecting and maintaining data on violators and monitoring their and the
rest of the regulated community's compliance status. over time.
Specifically, States must develop procedures in each of the following four
areas: record review; inspections; public reporting; and data maintenance.

B. Explanation



II.
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ENFORCEMENT RESPONSE
A. Purpose
The implementing agency must have procedures to exercise iégal
enforcement authorities against violators, bring them into compliance,

and deter other potential violators.

B. Explanation
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PROGRAM DESCRIPTION

General
1. Type of approval requested:
(check one) (check one)
Interim Complete
Final Partial (Petroleum) A
Partial (Hazardous Substances) _
2. Does the State have any existing agreements with Indian tribes? If so,

attach agreements and briefly describe.
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Program Scope
3. Describe the UST universe covered by the State program. Include the

estimated number of petroleum UST systems, hazardous substance UST

systems, and any other information affecting the State's regulation of
this universe..

Organization and Structure of State Program

4. Indicate the lead agency for facilitating communications between EPA and
the State. If there is a separate agency for coordinating Trust Fund
activities, indicate that here also.

5. Include a simple chart that describes the organizational structure of

the complete State underground storage tank program, including all
implementing agencies.
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6. Describe the procedures for coordinating the State implementing
agencies.

Resource Information

7. For each State implementing agency with responsibilities for developing,
regulating, enforcing, or administering the underground storage tank
program, please estimate the total dollar budget and number of staff
assigned to the underground storage tank program.
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8. Please provide an estimate of the administrative and implementation
costs of the State's underground storage tank program on an annual
basis. '

9. ° 1Indicate current Federal, State, and local funding sources, with

approximate amounts for each. Please explain any restrictions or
limitations regarding these funding sources.

State Funds for Financial Responsibility

10. What amount of capital does the fund currently have? What are the
sources of money for the fund (for example, registration fees, general
appropriations, petroleum taxes)?

11. Does the fund cover corrective action costs? If so, in what amounts?

Does the fund cover third-party compensation costs? If so, in what
amounts?
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12. Does the. fund pay for costs first and then seek reimbursement? If the
fund guarantees to reimburse owners and operators, can the fund pay for
costs if the necessary actions are not taken (for example, the owner or
operator is unwilling or unable to pay)?

13. What class of UST systems does the fund cover (for example, all UST
systems in the State, only those UST systems that have paid registration
fees, only UST systems in a particular industry)?



OSWER Directive 9650.8

APPENDIX B

Federal Subtitle I Program
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RCRA Subtitle I



RESOURCE RECOVERY ACT

§-774

71:3183

“Subtitle [—Regulation of Underground Storage Tanks

{Subtitle 1. Sections 9001 through 9010 udded by PL 98-
616}

"DEFINTTIONS AND EXEMPTIONS

“Sec. 3001. For the purposes of this subtitle—

“(1) The term 'underground storage tank’ means any one or
combination of tanks sincluding underground pipes connected
thereto) which is used to contain an accumulation of regulated
substances, and the volume of which tincluding the volume of
the underground pipes connected thereto) is 10 per centum or
more beneath the surface of the ground. Such term does not
include any—

“(A) farm or residential tank of 1,100 gallons or less
capacity used for storing motor fuel for noncommercial
purpoees,

"(B) tank used for storing heating oil for consumptive use
on the premises where stored, .

“(C) septic tank,

(D) pipeline facility {including gathering lines) regulated

under—
(i) the Natural Gas Pipeline Safety Act of 1968 (49
U.S.C. App. 1571, et seq.),
(i) the Hazardous Liquid Pipeline Safety Act of 1979
(49 U.S.C. App. 2001, et seq.), or
“(iii) whick i3 an witrastate pipeiine faciiity reguiated
under State iaws comparable ‘o the provisions of law
referred to in ciause ii) or (i1 of thia 3ubparagrapn.
*(E) surface impoundment. pit. pord, or !agoon,
“(F) storm water or waste water collectics aystem,
“(G) flow-through process tack.
“(H) liquid trap or asscciuted zathering lines direct!v
related to oil or gas pre.iuction and zathering operations, or
“(I) storage tank situated in an underground area (such
as a basement, ceilar, mineworking, drift, shaft, or tunnei;
if the storage tank.is situated upon or above the surface of
the floor.
The term ‘underground storage tank’ shall not include any
pives connected to any tan« which .i3 described in subpara-
graphs iA) through (D). .
*(2) The term 'regulated substanca’ means—

“(A) apy substance defined in section 101(14) of the Com-
rehensive Envirunmental Response, Compensation, and
iability Act of 1980 tbut sot inciuding any substacce

regulated as a hazardous waste under subtitle C), and

“(B) petroieum. :

[9001 21 B) revised by PL 99-299]

*(3) The term ‘owner’ means— : .
-"tA) in the case-of an underground storage tank in use cn
the date of enactroent of the Hazardous and Soiid Waste
Amendrzents of 1984, or brought into use: aftar that date,
any person who owns an underground storage tank used for
the storage. use, or dispensing of regulated sustances. and
:’B) ic the case of any underground storage tank in use
before the date of enaciment of the Hazardous and Selid
Waste Amendments of 1984, but no longer in uze on the
date of enactment of such Amendments, any persen whe
owned such tank immediataly before the discontinuation of
its use.
(4) The term ‘operator’ means any person in controi of, or
having responsioility for, the daily operation of the under-
ground storage tank.

_"(5) The term ‘release’ means any spilling, leaking, emitting,
discharging, escaping, leaching, or disposing from an under-
ground storage tank into ground water, surface water or subsur-
face soils.

“(6) The term ‘persca’ has the same meaning as provided in
section 1004(15), excep: that such term includes a consortium, a

11-28-86
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joint venture, and a ccramercial entity, and the Uaited States
Government.

*(7) The term ‘nonoperational starage *ank’ means any under-
ground storage tank ia which regulaced substances il not be
deposited or from which regulated substances w1l aot be dis-
pensed after the date of the enactment of the Hazardous and
Solid Waste Amendments of 1384,

(%) The term “petreicunt’ means petroicum. including
crude oil or any fraction thereol which v higurd at
standard conditons of temperature und pressure 104
degrees Fahrenheit and 147 pounds per square inch
absolute).

{900 T1%) added by PL94-1991

“NOTIFICATION

"Sec. 9002, fa) UNDERCROUND STMRAGE TaN®3. — i Within 13
months aster the date of ecactment cf the Hazardous and Scid
Waste Amendzents of 1984, each owner of an undergrsund storage
tank shail notify the State or local agency or deparsmen: desiznated
pursuant o subsection tbal) of the existence of such acz. :pecifying
the age, size, type, location, and uses of such tank.

“(2YA} For each underground storage tank taken out 5 yperation
after January 1, 1974, the owner of such tank shall, witrin aighreen
months after the date of enactment of *he Hazardcus ane Soid
Waste Amendments of 1984, noufy the S:izte or loca: igencw. or
department designated pursuant "0 subeection 'Diirof the exisranca
of such tonks funlees the owmer koows the ank subsetuenty was
removed. free the grouad). The owner of a ianx taksn wut of
operation oa of tefore January 1. 1574. snall not De requiraa
cotify the State or local agency under this subsection.

“(B) Notice undar subparszTapit !A) snal specify, 22 the extent
‘tacwa to the owmer—

(1) the date the tank was taken out s{ >peraticn,

“tii) the age of the tanx on the date taken out of operatiun,

"“(iii) the size, type and location of the tank, and .

*(iv) the type and quantily of substances et sicred in such
tank on the date taken ou: sf speraticn. .

“t3} Any ownar which brings in0 use an underground storage
tank after the initial notification period specufied under paragrasn
t1), shail rotify the designztisd State or ioca: agencr 3r <eparirment
withia thirty davs of the existence of such tank, spee
size, type, location and uses ¢! such tani

1y through 3 of this subsection

{4) Paragraphsl) through:
tanks fer which natice waz Tt
Comprenensive Laviionmaniai |
ity Act of 1580.

(3} Beginning thirty davs afer the Administrarcr pracnses the
form of notice pursuant 0 sudsection 10+ 2} and for eighteen morina

_thereafier, any- person who depcsits “reguiated substi-ces n an

urderground storage tanx shail reassonasiy notify the owmer cr
operator of such tank of t2e cwmer's nctuication requrements
pursuant to this subsection. .

“18) Beqinning- thirty daye aer the Administrator ssues new

tank performance standards pursuant o section S { dus
subtitle, any person wnc seils i tanxk ~tended W as an
underground storage tank shai notify 4ne zurchaser ich tanx of

-
28

the owmer's notificaticn requirercanis sursuans: o @ !

“{b) AczNncy [DgsiGNaTION. — 1) sne nundret and 210ty
days afer the enactment of “he Huzgldcus ana S Naita Amend.
ments of 1384, the Governcrs of eacn Znate the
appropriate Sta‘e agency or departinernt or (ocal agencies or depart
ments to receive the notifications under subsection :a; 11 -2}, or (3.

“(2) Within twelve mooths aPer the date of enacizent of the
Hazardous and Solid Waste Amendments of 1934, the Administra-
sr. in consuitation onth State and lecal oificials desigmated pursu-
ant t3 3ubszection (341}, and aer notice and apportun:ty jor public
com:z<nt, shall prescribe the form of the notice and the information
to be included in the notifications under subsection "a) 1), +2), or (3).

In prescribing the form of such notice, the Administrator shall take
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into account the effect on small businesses and other owners and
operators.

“(¢) State Inventories. — Each State shall make 2
separate inventoriq‘ of all underground storage tupks in
such State containing regulated substances. One inven-
orv shall be made with respect to petroleum and
one with respect to other regulated substances. In mak-
ing such inventorics, the State shall utilize and aggre-
gate the data in the nouncation forms submitted pursu-
ant to subsections () and (b of this section. Each State
shall submit such aggregated data to the Administrator
pot later than 270 duss alter the enactment of the
Superfund Amendments and Reauthorization Act of
.1986.

[9002(¢) added by PL 99-499]

*“RELEASE DETECTION, PREVENTION, AND CORRECTION REGULATIONS

“Sec. 3003. ia) REcuraTioNs.—The Administrator, after notice and
opportunity for public comment, and at least three months before
the effective dates specified in subsection (f), shall promulgate re-
lease detection, prevention, and correction regulations appiicable to
all owners and operators of underground storage *anks, as may be
necessary to protect human health and the environment.

"(b) DISTINCTIONS IN RECULATIONS.—In promulgating regulations
under this section, the Administrator may distinguish between
types. classes, and ages of underground storage tanks. In making
such distinctions, the Administrator may take into consideration
factors. including, but not limited to: location of the tanks, soil and
climate conditions. uses of the tanks, history of maintenance, age of
the *anks. current industry recnmmended practices. national con-
ser sus codes, hydrogeology, water table, size of the tanks. quantity
ot regulated substances periodically deposited in or dispensed from
the tank, the technical capability of the owners and operators, and
the compatibility of the regulated substance and the materials of
which the tank is fabricated.

*(¢) REQUIREMENTS.—The reguiations promulgated pursuant to
this section shall include, but need not be limited to, the following
requirements respecting all underground storage tanks—

“t1) requirements for maintaining a leak detection system, an
inventory control system together with tank testing, or a com-
parable system or method designed to identify releases ir a
manner consistent with the protection of human health and the
environment;

*(2) requirements for maintaining records of any monioring
or leak detection system or inventory control system or tank
testing or comparable system:

*“(3) requirements for reporting of releases and corrective
action taken in response to a release from an underground
storage tank;

“14) requirements for taking corrective action in response th a
release from an underground storage tank;

[90031)(2) and (5) amended by PL 99-499]

"13) requirements for the closure of tanks to prevent future
releases of regulated substances into the environment; and

Ti6) requirements tor matntaining evidence of finan-
cial responsibility tor taking corrective action and com-
pen~ating third parties tor bodily injury and proparty
damuge iused by sudden and nonsudden accidantal
reledses arising from operuting an underground storage
tank.

{9003(c316) added by PL 99-499]

Environment Reporter

“(d) FINANCIAL RESPONSIBILITY.—

(1) Financial responsibility required by this subsec-
tion may be established tn accordance with regulations
promulgated by the Administrator by anv one. or anyv
combination. of the following: insurance. guarantec.
surety bond. letter of credit. qualification as 4 self-
insurer or any other method satisfactory to the Adminis-
trator. In promulgating reguirements under this subsec-
tion. the Administrator is authorized to speaily policy or
other contractual terms. conditions. or defenses which
arc necessary or are unacceptable in establishing such
evidence of financial responsibility in order to etfectuate
the purposes of this subtitie.

[Former 9003(d)(2) amended and redesignuted as 1 1)
by PL 99-499]

*(2) In any case where the owner or vperator i in
bankruptey. reorganization, or arrangement pursuant Lo
the Federal Bankruptcy Code or where with reusonuie
diligence jurisdiction in any State court of the Fuederul
Courts cannot be obtained over an owner or vferitor
likely to be solvent at the time of judgment. uny claim
arising from conduct for which evidence of tinancii
responsibility must be provided under :nis subscction
may be asserted directly against the guarzntor providing
such evidence of financial responsibility. In the cuse of
any action pursuant to this paragraph such guuruntg
shall be entitled to invoke all rights and defenses w hi’

would ‘have been available to the owner or operator |

any action had been brought against the owaer or
operator bv the claimant and which would have been
available to the guarantor if an action had been brought
against the guarantor by the owner or operutor.

*(3) The total liability of any guarantor shall be
limited to the aggregate amount which the guurantor
has provided as evidence of financial responsibility to the
owner or operator under this section.. Nothing in this
subsection shall be construed to limit any other State or
Federal statutory, contractual or common law liability of
a guarantor to its owner or operator including. but not
limited to. the liability of such guarantor for bad faith
either in negotiating or in failing to negouate tie settle-
ment of any claim. Nothing in this subsection ~huil be
construed to diminish the liability of any person under
section 107 or 111 of the Comprehensive Environmental
Response. Compensation and Liability Act off 1980 or
other applicable law. :

“(4) ‘For the purpose of this subsection. the term
‘guarantor’ means any person. other than the vwner or
operator. who provides evidence of financial responsibii-
ity for an owner or operator under this subsection.

“(5)(A) The Administrator, in promulgating hnancizl
responsibility regulations under this section. may estab-

18
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lish an amount of coverage for particular classes or
categories of underground storage tanks containing pe-
troleun which shall satisfy such regulations and which
shall not be less than $1.000.000 for each occurrence
with an appropriate aggregate requirement.

“(B) The Administrator may set amounts lower than
the amounts required by subparagra sh (A) of this para-
graph for underground storage tans containing petrole-
um which are at facilities not wngaged in petroleum
production. refining, or marketing and which are not
used to handle substantial guantities of petroleum.

S(CY In establishing classes und categories for pur-
poses of this paragraph. the Administrator may consider
the tollowing factors:

“li) The size. type. location. storage. and handling
capacity of underground storage tanks in the class or
category and the volume of petrolcum handled by such
tanks.

“(ii) The likelihood of release and the potential extent
of damage from any release from underground storage
tanks in the class or category.

(i) The cconomic impact of the limits on the owners
and operators of each such class or cetegory. particularly
relating to the small business segment of the petroleum
muarketing industry.

“{iv) The avatlability of methods of financial responsi-
bility in amounts greater than the amount established by
this paragraph.

*(v} Such other factors as the Administrator deems

pertinent.

(D) The Administrator may suspend enforcement of
the financial responsibility requirements for a particular
class or category of underground storage tanks or in a
particular State. if the Administrator makes a determi-
nation that methods of financial responsibility satisfving
the requirements of this subsection are not generally
available for underground storage tanks in that class or
category. and — L
— 2(i) steps—are being taken to form a risk retention
group for such class of tanks: or

*(i1) such State is taking steps to establish a fund

pursuznt to section 9004(c)(1) of this Act to be submit-
ted as evidence of financial responsibility.
A suspension by the Administrator pursuant to this
paragraph shall extend for a period not to exceed 180
days. A determination to suspend may be made with
respect to the same class or category or for the same
State at the end of such period. but only if substantial
progress has been made in establishing a risk retention
group. or the owners or operators in the class or category
demonstrate. and the Administrator finds, that the for-
mation of such a group is not possible and that the Staze
1s unable or unwilling to establish such a fund pursuaat
to clause (ii).
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. the State) determines that such correciive action wiil o
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{9003(d)(5) added by PL 99-499|

“(e) New TANK PERFORMANCE STANDARDS.—The Administrator
shall, oot later than three months prior to the effective date speci-
fied in subsection (f), issue performance standards for underground
storage tanks brought into use on or after the effective date of such
standards. The pertormance standards for new underground storage
tanks shall include, but need not be limited to. design. construction.
instailation, release detection. and compatibility standards.

“1f) EFFecrrve Dates.— 1) Regulations issued pursuant to subeec-
tion fc) and (d) of this section. and standards 1ssued pursuant to
subsection (e) of this section, for underground storage tanks contain-
ing regulated substances defined in section 9001i2xB) /petroleum,
including crude oil or any fraction thereof which is liquid at stand-
ard conditions of temperature and pressure) shall be etfective aot
later than thirty months after the date of enactment of the Hazard-
ous and Solid Waste Amendments of 1984.

“12) Standards issued pursuant to subsection te) of this section
tentitled ‘New Tank Performance Standards’) for underground
storage tanks containing regulated substances defined in section
2001L(2XA) shall be effective not later than thirty-six months after
the date of enactment of the Hazardous and Solid Waste Amend-
ments of 1984,

“(3) Regulations issued pursuant to subsection ‘¢! of this section
tentitled ‘Requirements’) and standards issued pursuant to subsec-
tion (d) of this section (entitled ‘Financial Responsibuity’i for un-
derground storage tanks containing regulated substances defined :n
section 9001(2X A) shall be effective not later than forty-e:ght mcnths
arter the date of enactment of the Hazardous and Soiid ‘Vaste
Amendments of 1984.

“1g) INTERIM ProHisiTion.— 1) Until the effective date 37 the
standards promulgated by the Administrator under susection re;
and after cne hundred and eighty days after the date ot th2 enact-
ment of the Hazardous and Soiid Waste Amerdments of (384, no
person may instail an underground storage tank for the purpese of
storing regulated substances unless such tank (whether of 3ing:2 or
double wall construction)—

“{A) wi]l prevent releases due to corrosion or structural fau-
ure for the operational life of the tank; .

“(B) is cathodically protected against corrosion. constructed of
noncorrosive matenal, steel clad with a noncorrosive materiai,
or designed in a manner to prevent the reiease or threatened
release of any stored substance; and

“(C) the material used in the construction or lining of the
tank i3 compatible with the substance to be stcred.

“(2) Notwithstanding paragraph (1), if scil testg conducied in
accordance with ASTM Stancard G37-73, or ancther standard ap-
ﬁmved by the Administrator, show that soil reaistivity in an instal-

tion location is 12,000 ohm/cm or more ‘unless a more stringent
standard is prescribed by the Administrator by rule). a storege tank
without corrosion protection may be installed in . that locazion

-during the period referred to i paragraph (1).
“(h) EPA Response Program for Petrcietm. —

[9003(h) added by PL 99-499]

*(1) Before regulations. — Before the efective date
of regulations under subsection’ {c). the Administrator
{or a State pursuant to paragraph (7)) is authorized
10—

“(A) require the owner or operator of an underground
storage tank to undertake corrective action with respect
to any release of petroleum when the Administrazer tor
done properly and promptly by the owner or vperator of
the underground storage tank from which the rcleuse
occurs; of

*(B) undertake corrective action with respect to any

119
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release of petroleum into the environment from an un-
derground storage tank if such action is necessary. in the
judgment of the Administrator (or the State). to protect
human health and the environment.

The corrective action undertaken or required under this
paragraph shall be such as may be necessary (0 protect
human health and the environment. The Administrator
shall use funds in the Lcaking Underground Storage
Tunk Trust Fund for payment of costs incurred for
corrective action under subparagraph (B). enforcement
action under subparagraph (A). and cost recovery under
paragraph (6) of this subsection. Subject to the priority
requirements of paragraph (3). the Administrator (or
the State) shall give priority in undertaking such actions
under subparagruph (B) to cases where the Administra-
tor {or the State) cannot identify a solvent owner or
operator of the tank who will undertake action properly.

“(2) After regulations.—Following the effective date of
reeulations under subsection (<), all actions or orders of
the \dministrator (or a State pursuant to paragraph
{71} described in paragraph (1) of this subsection shall
be in conformity with such regulations. Following such
ctfective date. the Administrator (or the State) may
undertuke corrective action with respect to any release of
petroleumn into the environment from an underground
storuge tank only if such action is necessary, in the
judgment of the Administrator (or the State). to protect
human health and the environment and one or more of
the following situations exists:

“{A) No person can be found. within 90 days or such
shorter period as may be necessary to protect human
health and the environment, who is—

(1) an owner or operator of the tank concerned.

“{it) subject 1o such corrective action regulations, and

(i) capable of carrving out such corrective action
properiy. '

“(B) A situation exists which requires prompt action
by the Administrator (or the State) under this para-
graph to protect human health and the environment.

“(C) Corrective action costs at a facility exceed the
amount ol coverage required by the Administrator pur-
~uant to the provisions of subsections (¢) and (d){(5) of
this section and. considering the class or category of
underground storuge tank from which the release oc-
curred. expenditures from the Leuaking Underground
Storage Tank Trust Fund are necessary 1o assure an
clfective corrective action.

“(D) The vwaner or operator of the tank has failed or
refused to comply with an order of the Administrator
under this subsection or section 9006 or with the order of
@ State under this subsection to comply with the correc-
tive action regulations.

“(3) Priority of corrective actions.—The Administra-

tor (or a State pursuant to paragraph (7)) <hall give
priority in undertaking corrective actions under this
sibsection. and in issuing orders requiring owners or
operators to undertake such actions. to releuses of petro-
leum from underground storage tanks which pose the
greatest threat to human health and the environment.
=14y Courrective actton orders.—The Admunistrator is
authorized o issuc vrders o the owner or operator of an
underground storage tank vy carry out subparagraph t \)
ol paragraph (1) ur to carry out regulitions issued under
subsection (¢3H4). A State acting pursuant to paruyriaph
17 of this subsection 1~ authorized o carry oul subpar.-
graph (A)Y of paragraph 1) oniy until the State’s pro-
gram is approved by the Administrator under ~cction
9004 ol this subtitle. Such orders shall be issued and
entorced in the same manner and subject o the same
requirements as orders under section 9006,

3 Allowable corrective activns. —The correctin e -
tions undertaken by the \dministrator for & State pursy-
ant to paragraph (7)) nnder puragraph (1) or €2y mas
include temporury or permanent relocation of residents
and alternutive houschold water supplies. [n connection
with the performunce of any corrective uction under
paragraph (1) or (2). the Administrator may underiche
an exposure assessment as detined in paragraph 103 of
this subsection or provide for such un wssessment in g
cooperative agreement with a State pursuant o para-
araph (7) of this subscction. The costs of uny such
assessment may be treated as corrective action fur pur-
poses of paragraph (6). relating to cost recovery.

"(6) Recovery of costs.—

*(A) In general. — Whenever costs have been incurred
by the Administrator, or by a State pursuant to pura-
graph (7)., for undertaking corrective action vr enforce-
ment action with respéct to the release of petroleum
from an underground storage tank. the owner or operu-
tor of such tank shall be | able to the Administrator or
the State for such costs. The Hability under this para-
graph shall be construed to be the siandard of liability
which obtains under section 311 of the Federal Wuter
Pollution Control Act.

“(B) Recovery. — In determining the equities for
sceking the recovery of costs -under subparagraph (A
the Admimistrator (or a State pursuant to paragraph (7)
of this subsection) may consider the amount of financial
responsibility required to be maintained under subsecc-
tions (c) and (d)(5) of this section and the fuctors
considered in establishing such amount under subsection
(d)(s).

“(C) Effect on hability. —

(i) No transfers of liability. — No indemnification,
hold harmless. or similar agreement or convevance shall
be effective to transfer from the owner or operator of

-
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any underground storage tank or from any person who
may be liable for a release or threat of rclease under this
subsection. to any other person the liability imposed
under this subsection. Nothing in this subsection shall
bar any agreement to insure. hold harmiess. or indemni-
fy a party to such agreement for any liability under this
section.

(i) No bar to cause.of action. — Nothing in this
subsection. including the provisions of clause (i) of this
subparugraph. shall bar a cause of action that an owner
or operator or any other person subject to liability under
this section. or a guarantor. has or would have. by reason
of subrogation or otherwise against any person.

(D) Facility. — For purposes of this paragraph, the
term “facility’ means. with respect to any owner or
operator. all underground storage tanks used for the
storage of petroleum which are owned or operated by
such owner or operator and located on a single parcel of
property (or on any contiguous or adjacent property).

*(7) State authorities.—

“(A) General. — A State may exercise the authorities
in paragraphs (1) and (2) of this subsection, subject to
the terms and conditions of paragraphs (3), (5). (9).
(10). and (11). and including the authorities of para-
graphs (4). (6). and (8) of this subsection if—

(1) the Administrator determines that the State has
the capabilities to carry out effective corrective actions
and enforcement activities: and

(i) the Administrator enters into a cooperative agree-

,ment with the State setting out the actions to be under-
taken by the State.
The Administrator may provide funds from the Leaking
Underground Storage Tank Trust Fund for the reason-
able costs of the State’s actions under the cooperative
agreement.

*(B) Cost share. — Followmg the effective date of the
regulations under subsection (c) of this section, the State
shall pay 10 per centum of the cost of corrective actions

~ undertaken either by the Administrator or by the State
under a cooperative agreement, except that the Adminis-
trator may take corrective action at a facility where
immediate action is necessary to respond to an imminent
and substantial endangerment to” human health or the
environment if the State fails to pay the cost share.

"(8) Emergency procurement powers. — Notwith-
standing any other provision of law, the Administrator
may authorize the use of such emergency procurement
powers as he deems necessary.

“(9) Definition of owner. — As used in this subsection,
the term ‘owner’ does not include any person who,
without participating in the management of an under-
ground storage tank and otherwise not engaged in petro-
leum production, refining, and marketing, holds indicia

11-28-86

of ownership primarily to protect the owner’s sccuril_\'
interest in the tank.

“(10) Definition of exposure assessment. — As used in
this subsection. the term “exposure assessment’ meuns an
assessment to determine the extent of exposure of. or
potential for exposure of. individuals to petroleum from
a release from an underground storage tank based on
such factors as the nature and extent of contamination
and the existence of or potential for pathways of human
exposure (including ground or surface water contamina-
tion. air emissions. and food chain contamination). the
size of the community within the likely pathways of
exposure. and the comparison of expected human expo-
sure levels to the short-term and long-term health effects
associated with identified contaminants and any avail-
able recommended exposure or tolerance limits for such
contaminants. Such assessment shall not delay corrective
action to abate immediate hazards or reduce exposure.

*(11) Facilities without financial responsibility. — At
any facility where the owner or operator has failed o
maintain evidence of financial responsibility in amounts
at least equal to the amounts established by subsection
(d)(5)(A) of this section (or a lesser amount if such
amount is applicable to such facility as a result of
subsection (d)(5)(B) of this section) for whatever reason
the Administrator shall expend no monies from the
Leaking Underground Storage Tank Trust Fund to
clean up releases at such facility pursuant to the provi-
sions of paragraph (1) or (2) of this subsection. At such
facilities the Administrator shall use the authorities
provided in subparagraph (A) of paragraph (1) and
paragraph (4) of this subsection and section 9006 of this
subtitle to order corrective action to clean up such
releases. States acting pursuant to paragraph (7) of this
subsection shall use the authorities provided in subpara-
graph (A) of paragraph (1) and paragraph (4) of this
subsection to order corrective action to clean up such

- releases. Notwithstanding: the provisions of “this “para-

graph, the Administrator may use monies from the fund
to take the corrective actions authorized by paragraph
(5) of this subsection 1o protect human health at such
facilities and shall seek full recovery of the costs of all
such actions pursuant to the provisions of paragraph
(6)(A) of this subsection and without consideration of
the factors in paragraph (6)(B) of this subsection. Noth-
ing in this paragraph shall prevent the Administrator (or
a State pursuant to paragraph (7) of this subsection)
from taking corrective action at a facility where there is
no solvent owner or operator or where immediate action
is necessary to respond to an imminent and substantial

_endangerment of human health or the environment.

[Editor's note: Section 205(h) of PL 99-499 provides:
*(h) Pollution Liability Insurance.—

1
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(1) Study. — The Comptroller General shall condt;c!
a study of the availability of pol!uuqn liability insuran es.
leak insurance. and contamination insurance for pgvr:ic‘:n
and operators of petroleum storage and dl;lfl u.ect.
facilities. The study shall issess the current an _%rOJ [

¢d extent to which privalc insurance can contribute (;
the tinancial responsibility of owners gnd opc.ralors? od
underground storage tanks and the ablhtyVof owners an

operators of underground storage tanks to maintain
fnancial responsibility through other methods. The
study shall consider the experience of owners and opera-
tors of marine vessels in getting insurance for their
lizbilities under the Federal Water Pollution Control
Act and the operation of the Water Quality [nsurance

" Syndicate.
"(2) Report. — The Comptroller General shall report

the findings under this subsection to the Congress within
15 months after the enactment of this subsection. Such
report shall include recommendations for legislative or
administrative changes that will enable owners and oper-
ators of underground storage tanks to maintain financial
responsibility sufficient to provide all clean-up costs and
damages that may resuit from reuasonably foreseeable
releases and events.”) )
“APPROVAL OF STATE PROGRAMS

“Sge. 9004. (a) EvemxnTs or STaTE PrOGRAM.—Beginning 30
months after the date of enactment of the Hazardous and Solid
Waste Amendments of 1984, any State may, submit an underground
storage tank release detection, prevention, and correction program
for review and approval by the Administrator. The program may
cover tanks used to store regulated substances referred to in
9001(2) (A) or (B) or both. A State program may be aporoved by the
Administrator under this section only uf the State demonstrates that
the State program includes the following requirements and
standards and provides for adequate enforcement of compliance with
such requirements and standards—

*“(1) requirements for maintaining a leak detection system, an
inventory control system together with tank testing, or a com-
parabje system or method designed to identify releases in a
ipanner consistent with the protection of human health and the
«nvironment;

“(2) requirements for maintaining records of any monitoring
or leak detaction system or inventory control system or tank
lesting system,;

“(3) requiremeants for reporting of any reieases and corrective
dction taken in response to a release from an underground

‘(4) requirements for taking corrective action in response to a
telease from an underground storage tank;

*“(5) requirements for the closure of tanks to prevent future
releases of regulated substances into the eavironment;

“(6) requirements for maintaining evidence of financial re-

.uponsibility for taking corrective action and compensating third

parties for bodily injury and property damage caused by sudden
and nounsudden accidental releases arising from operating an
underground storage tank;

“(T) standards of performance for new underground storage
tanks; and

“(8) requirementa—

“(A) for notifying the appropriats State agency or depart-
ment (or local agency or department) designatad according
to section 3004bX1) of the existence of any operational or
non-operational underground storage tank; an N
. “tB) for providing the information required on the form

W issued pursuant to section 3002(bX2). :
“(b) FEDERAL STANDARDS.—(1) A State program submitted under
this section may be approved only if the requirements under pars-
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graphs (1) through () of subsection (a) are no less stringent than the
corresponding requirements standards promulgated by the Adminis-
trator pursuant to section 3003(a).

(2XA) A State program may be approved without regard to
whether or aat the requirements referred t0 in paragraphs tl), (2),
(3}, and (5) of subsection (a} are less stringent than the corresponding
standards under section 3003(a) during the one-vear period com-
menang on the date of promulgation of regulations under section
9003(a) if State regulatory action but no State legislative action is
reqmred in order to adopt a State program.

*(B) If such State legislative action is required, the State program
may be approved without regard to whether or not the requirements
referred to in paragraphs (1), (2), (3), and (5) of subsection 1a) are less
stringent than the corresponding standards under section $003a)
during the two-year period cornmencing on the date of promulgation
of regulations under section 9003(a) tand during an acdditionai one-
year period after such legislative action i regulaticns are required
to be promulgated by the State pursuant to such legisiative action).

“{¢) Financial Responsibility.—( 1) Corrective action
and compensation programs administered by State or
lucal agencies or departments may be submitted for
approval under subsection (a)(6) as evidence of hnancial
responsibility.

[9004(c)(l) amended by PL 99-499]

"(2) Financial responsibility required by this subsection
may be established in accordance with regulations pro-
mulgated by the Administrator by any one. or uny
combination, of the following: insurance. guarantes.
surety bond. letter of credit. qualificaton as a self-
insurer or any other method satisfactory to the Adminis-
trator. In promulgating requirements under this subsec-
tion, the Administrator is authorized to specify policy or
other contractual terms. including the amount ol cover-
age required for various classes and categories of unde
ground storage tanks pursuant 10 section 9003tdH 3
conditions. or defenses which are necessary or are unuc-
.ceplable in establishing such evidence of finurcial re-
sponsibility in order to effectuate the purposes of this
subtitle.

{9004(¢)(2) amended by PL 99-499]
*“(3) In any case where the owner or operator is in bankruptcy,

reorganization. or arrangement pursuant to the Federal Bankruptey
Code or where with reasonable diligence jurisdiction in any State

. court of the Federai courts cannot be obtained over an owner or

operator likely to be solvent at the time of judgment, any claim
arising from conduct for which evidence of financ:al responsibuity
must be provided under this subsection may be asserted directly
against the guarantor providing such evidence of financial responsi-
bility. In the case of any action pursuant to this paragraph such
guarantor shail be entitled to invoke all rights and defenses which
would have been available to the owmer or operator if any action
had been brought against the owner or operator by the claimant and
which would have been available to the guarantor if an acuion had
been brought against the guarantor by the owmer or operator.

*(4) The total liability of any guarantor shall be limited w0 the
aggregate amount which the guarantor has provided as evidence of
financial responsibiiity to the owner or operator under this section.
Nothing in this subsection shall be construed w limit any other
State or Federal statutory, contractual or common law liability of a
gUArantor to its owner or operator including, but not limited to, the
liability of such guarantor for bad faith either in negotiatng or in
failing to negotiate the settlement of any claim. Nothing wn this
subsection shall be construed to diminish the liabuity of any person
under section 107 or 111 of the Comprehensive Environmental
Suronn. Compensation and Liability Act of 1980 or other applica-

e law.

“(5) For the purpose of this subsection, the term ‘guarantor’
means aay person, other than the owner or operator. who provides
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evidence of financial
su on.

“(d) EPA Drrmaumvation.—(1) Within one hundred and eighty
days of the date of receipt of a proposed State proinm. the Adminis-
trator shall, after notice and opportunity for public comment, make
a determination whether the State’s program complies with the
provisions of this section and provides for adequate enforcement of
compliance with the requirements and standards adopted pursuant
to_ghu section.

(2) If the Administrator determines that a State program com-
plies with the provisions of this section and provides for adequate
enforcement of compliance with the requirements and stan
adopted pursuant to this section, he shail approve the State program
in lieu of the Federal program and the State shall have primary
enforcement responsibility with respect to requirements of its

responsibility for an owner or operator under

rogram.

“(e) WITHDRAWAL OP AUTHORIZATION.—Whenever the Administra-
tor determines after public hearing that a State is not administering
and enforcing a program authorized under this subtitle in accord-
ance with the provisions of this section, he shall so notify the State.
If appropriate action is not taken within a reasonable time, not %o
exceed one hundred and twenty days after such notification, the
Adninistrator shail withdraw approval of such program and rees-
tablish the Federal program pursuant to this subtitle.

“Inspections. Monitoring, Testing and
Corrective Action

(9005 head amended by PL 99-499]

“See. 9003, (a) Furnishing Information.—For the
purposes of developing or assisting in the development of
any regulation. conducting any study. taking any correc-
tive action or enforcing the provisions of this subtitle.
anv owner or operator of an underground storage tank
{or any tank subject to study under section 9009 that is
used for storing regulated substances) shall. upon re-
quest of any officer. emplovee or representative of the
Environmental Protection Agency. duly designated by
the Administrator. or upon request of any duly designat-
cd ofticer, emplovee. or representative of a State acting
pursuant to subsection (h)(7) of section 9003 or with an
approved program. furnish information retating to such
tanks. their associated equipment. their contents, con-
duct monitoring or testing, permit such officer at all
reasonable times to have access to. and to copy all

- records relating to such tanks and permit such. officer to. . .

Rave uccess for corrective action. For the purposes of
devieloping ur assisting in the development of anv regula-
tion. conducting any study. taking corrective action. or
entorcing the provisions of this subtitle. such officers.
employees, or representatives are authorized—
*“{1) to enter at reasonable times any establishment or other
place where an underground storage tank is located:
“(2) to inspect and obtain sampies from any person of any
regulated substances contained in such ;
“(3) to conduct monitoring or testing of the tanks. associated
equipment, contenta, or surrounding soils, air, surface water or
ground water: and

Each such inspection shall be commenced and completed with rea-
sonable promptnesa.

t4) to take corrective action.

{9005(a) amended by PL 99-499]
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*“{d) ConrrpeNTIALITY.—(1) ADY records. repors. or information .
obtained from any persons under this section shall be available to -
the public, except that upon a showang satisfactory to the Adminis-
trator (or the State, as the case may be) by any person that records.
reports, or information, or a particular part thereof, to which the-
Administrator (or the State. as the case may be) or any officer, ™
employee, or representative thereof has access under this section i
made public, would divulge information entitled %0 protection under
section 1905 of title 18 of the United States Code. such information
or particular portion thereof shall be considered confidential in
accordance with the purposes of that section., except that such .
record, report, document, or information may be disclosed to other
officers, employees. or authorized representatives of the United
States concerned with carrying out this Act, or when relevent in any
proceeding under this Act. :

_'12) Any person not subject o the provisions of section 1905 of-
title 18 of the United States Code who knowingiy and wailfully-
divulges or discioses any information entitied 0 protection under’
this subeection shail, upon conviction. be subject w0 a fine of oot
;Oge than 35,000 or to imprisonment not o exceed one year, or

th. :

*“(3) In submitting data under this subtitle, a person required to
provide such data may— -

“(A) designate the data which such person believes is entitled:
to protection under this subsection, and
“(B) submit such designated data separately from other data
submitted under this subtitle.
A designation under this paragraph shall be made in writing and in
such manner as the Administrator may prescnbe. :

“(4) Notwithstanding any limitation contained in this section or
any other provision of law, all information reported to. or otherwise
obtained, by the Administrator {or any representative of the Admin-
istrator) under this Act shall be made ava:labie, upon written -
request of any duly authorized committee of the Congress, to such
committee (including records, reports, or information obtained by
representatives of the Evironmental Protection Agency). :

“FEDERAL ENTORCESENT

“Sgc. 9006. (a) Compuance Orpgra.—1) Except as provided in
paragraph (2), whenever on the basis of any information, the Admin-
istrator determines that any person s in violation of andy
requirement of this subtitle. the Administrator may issue an order:
requiring compliance within a reasonable specified time penod or "
the Administrator may commence a civil action in the United States
district court in which the violation occurred for appropnate relief,.
including a temporary or permanent injunction. . .

“12) In the case of a violation of any requirement of this subtitle
where such violation occurs in a State wath a program approved
under section 3004, the Administrator shail give notice w the State
in which such violation has occurred prior to issuing an order or '
commencing a civil action under this section. .

_(3) If a violator fails to comply with an order under this subsec-
tion within the time specified in the order. he shall be liable for a
civil penality of not more than $25.000 for each day of continued -
noncompliance. .

“(b) lgnocmunL—Any order issued under this section shall
become final unless. no later than thirty days after the order is
served, the person or persons named therein request a public hear--
ing. Upon such request the Administrator shail promptly conduct a
public hearing. In connection with any proceeding under this section
the Administrator may issue subpoenas for the attendance and
testimony of witnesses and the production of relevart papers. books,
and documentas, and may promuigate rules for discovery procedures.

“(c) CONTENTS or ORDER.—Any order issued under this section
shall state with reasonable specificity the nature of the violation,
soecify a reasonable time for compliance, and assess a penaity, if
any, which the Administrator determines is reasonsble taking into
account the seriousness of the violation and any good faith effors to
comply with the applicable requirements.

_ "(d) Crvi. PrvaLtres.—(1) Any owner who knowingly fails to
notify or submits false information pursuant to section 3002a) shall
be subject to a civil penaity not to exceed 310,000 for each tank for
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which notification is not given or false information 1 wbmnmk
“12) Any owner or operagr::r of Z:: underground storage who
fails to comply with— dmin
. "(A) any requirement or standard promulgated by the A ’
istrator under section 3003: rogram
{B) any requirement or standard of a State p o
pro;réa)d ;::rsuant. to section 304, or
e provisions of ion
Prohibition" secue
shall be subject to a civil penaity not to exceed $10,000 for each tank
for each day of violation.

9003(g) (entitled ‘Interim

“FEDERAL PACILITIES

“Sec. 9007. fa) Appucamion or Sustme.—Each department,
agency. and instrumentality of the executive, legisiative, and judi-
cial oranches of the Federal Government having jurisdiction over
apy underground storage tank shail be subject to and comply with
all Federal, State, interstace, and local requirements. applicable to
such tank, both substantive and procedural, in the same manner,
and to the same extent, as any other person is subject to such
requirements, including payment of reasonable service charges. Nei-

- ther the United States, nor any agent. employee, or officer thereof.
shall be immune or exempt from any process or sanction of any
State cr Federal court with respect to the enforcement of any such
injunctive relief.

“ib) PReSm&NTIAL Exemetion.—The President may exempt any
underg_rour;d storage tanks of any department, agency, or instru-
mestality in the executive branch from compliance with such a
requirement if he determines it to be in the paramount interest of
the United States to do so. No such exemption shall be granted due
to lack of appropriation unless the President shail have specificaily
mu%cted Juch appropriation as a part of the budgetary process and
the Congress shall have failed to make available such requested
appropriations. Any exemption shall be for a period not in excess of
one year, but additional exemptions may be granted for periods not
te exceed vne year upon the President’s making a new determina-
tion. The President shall report each January to the Congress ail
exemptions from the requirements of this section granted during the
preceding calendar year, together with his reason for granting each
such exemption. j

“STATE AUTHORITY

TSee. 900K, Nothing in this subtitle shall preclude or
deny any right of any State or political subdivision
“thereol to adopt or enforee any regulation, requirement,
or standard of performance respecting underground stor-
«ge tanks that is more stringen: than a regulation,
requirement, or standard of pertforiuance in effect under
this sabiitle or to impose any additional liability with
respect to the release of regulated substances within such
Siate or pohitical subdivision. '

[900% amended by PL 99-499]

“ITUDY OF UNDERGROUND STCRAGE TANKS

“Sec. 3009. (a) PerroLrtm Tanks.—Not later than tweive mcrths
after the date of enactment of the Hatardous and Solid Waste
Amendments cf 1984, the Administrator shall complete a study of
underground dtorage tanks used for the storage of regulated sub-
stances defined i section 900112XB).

i OrHeR TAN®S.—Not later than thirty-six months after the
date of enactment of the Hazardous anc Solid Waste Amendments
of 1334, ‘he Administrator shall comulete a study of aii other
underground sorage tanka. '

“(¢) ELenannts or Stunes. —The studies under subsections (a) and
) shall include an assessment of the ages, types (including methods

Environment Reporter

of manufacture, coatings, protection systems, the compatibility of
the construction materials and the installation methods) and loca-
tions (including the climate of the locations) of such tanks: soil
conditions, water tables, and the hydrogeology of tank locations: the
relationship between the foregoing factors and the: likelihood of
releases from underground storage tanks; the effectiveness and costs
of inventory systems, tank testing, and leak detection systems; and
such other factors as the Administrator deems appropriate.

“td) Farm anD Hzarovg O Tanks.—Not later than thirty-six
mooths after the date of enactment of the Hazardous and Solid
Waste Amendments of 1984, the Administratwor shall conduct a
study regarding the tanks referred to in section $001(1) (A) and (B).
Such study shall include estimates of the number and location of
such tanks and an analysis of the extent to which there may be
releases or threatened releases from such tanks into ‘the eaviron-
ment. .

“(e) Rzporrs.—Upon completion of the studies authorized by this
section, the Administrator shall submit reports to the President and
to the Congress containing the results of the studies and recommen-
dations respecting whether or not such tanks should be subject to
the preceding provisions of this subtite. :

“(f) ReimBurseEMaNT.—(1) If any owner or operator (excepting an
agency, department, or instrumentality of the United States Gov-
ernment, a State or a political subdivision thereof) shall incur costs,
including the loes of business opportunity, due to the closure or
interruption of aperation of an underground swrage tank solely for
the purpose of conducting studies authorized by this section. the
Administrator shall provide such person fair and equitable reim-
bursement for such costs. ) o

“(2) All claims for reimbursement shail be filed with the Adminis.
trator not later than ninety days after the closure or interruption
which gives rise to the claim. )

“(3) Reimbursements made under this section shall be from funds
appropriated by the Congress pursuant to the authorization con-
tained in section 2007(g).

“(4) For purposes of judicial review, a determination by the Ad-
ministrator under this subsection shall be considered final agency
action.

. “AUTHORIZATION OF APPROPRIATIONS

“Sec. 2010. For authorization of appropriations to carry out this
subtitle, see section 2007(g). .

Solid Waste Cleanup on Federal Lands in Alaska

Sec. 3. [Repealed by PL 96-482] -

Sec. 4. (a) In order to demonstrate ctfective means
of dealing with contamination ol public water supplies
by leachate rom abandoned or other landtills, the Ad-
ministrator ol the Environmental Protection Agency iy
authoriced to provide technical and financial assistance
for a research program to control teachate from the
Llangoilen Landfill in New Castle County, Delaware.

{b) The research program authorized by this section
shall be designed by the New Castle County areawide
waste treatnment management program, in covperation
with the Environmental Protection Agency, to develop
methods lor controlling leachate contamination from
abandoned and other landtills that may be applied at
the Llangollen Landfill and at other landtills
throughout the Nation. Such research program shall
investigate all alternative solutions or correctise actions,
including—

(1) hydroeeoloeiv isolation ot the fandfill combined
with the collection and treatment ot leachate:
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Texas (EPA Form), Underground Starage
Tank Program. Texas Water Commission,
P.O. Box 13087, Austin. Texas 78711

Utah (EPA Formj, Division of Envirormental
Health, P.O. Box 45500, Salt Lake City,
Utah 84145-0500

Vermont (State Form), Uaderground Starage .
Tank Program, Vermont AEC/Waste
Management Division, State Offica

‘Building, Montpelier, Vermont 5602, 802§
828-3395

Virginia (EPA Form), Virginia Water Cantrol
Board. P.O. Bax 11143, Richmond, Virginia
23230-1143, 804/257-6685 ’

Virgin Islands (EPA Form), 205]]
Coordinator. Division of Natural Resources
Management. 14 F Building 111, Watergut

- Homes, Christianstead. St. Croix, Virgin
Islands 00820

Washington (State Form}, Underground
Storage Tank Notification, Solid and
Hazardous Waste Program. Department of
Ecology, M/S PV-11. Olympia, Washington

. 98504-8711, 208/459-6318

Whest Virginia (EPA Form}, Atteatiorc UST
Notification. Solid and Hazardaus Waste,
Ground Water Branci. West Virginia
Department of Natural Resources, 1201
Greenbriar Street, Charleston, West
Virginia 25312

Wisconsin (State Form), Bureaxw of Petroloum
Inspection. P.O. Box 7969, Madisomn,
Wisconsin 53707, 608/296-760%

Wyoming (EPA Form), Water Quality
Division, Department of Environmentat
Quality, Herschier Beiiding, 4th Floor West,
122 West 25th Street, Cheyenne. Wyoming
82002, 307/777-7781.

Appendix II—Statement for Shipping -
Tickets and Invoices

Note.~A Federal lavwr (tke Resource
Conservatian and Recovery Act (RCRAL as
amended (Pub. L. S3-516}) requires owners of
certain underground storage tanks te notify
designated State or local agencies by May 8,
1988, of the existence of thedr tanks.
Notifications for tanis braught mnio use afies
May 8, 1986, must be made within 30 days.
Consult EPA's regulationa. issued an
November 8. 1985 (40 CER Part 280) to
determine if you are affecied by this law.

{(FR Doc. 88-21153 Filed 9-22-88: 8:45 amf
BILLING CODE 8560-50-M .

40 CFR Part 281
{FRL-3385-4]

Underground Storage Tanks; State
Program Appravat

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: The Envirormmental Protection
"Agency (EPA) today finalizes
regulations for appraval of states ta run
underground storage tank programs in

lieu of the fedesal program. Thesge
regulations were first propased on April
17, 1987 {52 FR 22353) and were further
developed in a subsequent
Supplemental Notice published an
December 23. 1887 (52 EFR 48638).

- Subtitle I of the Resource
Conservation and Recavery Act (RCRA)
establishes a federal program for the
regulation of underground storage tanks
(USTs] Subtitle } of RCRA alsc allows
EPA to approve state programs to
operate in place of the federal UST
requirements if those state programs
have standards that are na less stringent
than the federal requirements and
provide adequate enforcement of
compliance with those siandards. States
with approved UST programs will have
primary enforcemen responsibility with
respect to UST program reguirements in
their states. Today's rule establishes

. final requirements for approval of state

UST programs and for streamlined
procedures to be used in submitting and
evaluating state applications -

DATES: These regulations will become
effective an December 22, 1968.
ADORESSES: The public docket for this
rulemaking is available for public .
inspection fom 8:00 am to 400 pam.,
Monday through Friday, excinding
holidays at: Office of U

Storege Tanks (WH-5624}, Docket No.
UST 4, U.S. Environmental Protection
Agency, 401 M Street SW., Washington, -
DC 20460. Cal? (202) 475-9720 ta make
an appointment with daocket clerk

FOR FRJRTHER INFORMATION CONTACT:
RCRA/SUPERFUND Hotline, {(8C0) 424~
9346; or in Washmgton, DC, {202) 382—
3CCO.
SUPPLEMENTARY INFORMATIOR: The
cantents of today’s preamble are listed
in the following outline:
1. Autbority
1L Backgromnad
A. Subtitle } of RCRA {Section 9004)
B. Summary of the April 17 Proposai
C. Summary of Supplemental Notice
D. Saxomary of Public Comments
E. Iinpoctant Inileences oo Today’'s Rule
[I. Summary of Today's Rute
A. Sammary of Today's Rule
B. Strategy for State Program Approvalk
IV. Analysis of Today's Rule
A. Subgpent A—Purpoze, Gencral
Reguiremenis avd Scope ($§ 28130~
283132}
B. Subpart B—Components of a Program
Application {§§ 231.20-281.25)
C. Subpan C—Criteria for “No Leas
Siringeal” (§§ 281.30-181.36)
D. Subpart D—aAdequate Enforcement of
Caomopliance (§§ 281.40-281.43}
E. Subpart E—Approval Procedures
(55 281.56-281.52)
F. Subpan F—Withdrawa)l of Approval of
Siata Programs {§§ 281 80-281.61)
V. Relationship to Other EPA Programs-

A. Leaking Underground Storage Tank
Petraleun Respoase Fund
B. RCRA Hazardous Waste Program
VL. Beonomc and Regulatory impecty
A. Regulatory Impact Analysis
B. Regulatory Flexibikity Act
C. Paperworik Reduction Act

1. Authority

These regulations are promuigated
under sections 3004, S005, 9006 and 2002
of the Solid Waste Disposat Act, as
amended.

1. Background
A. Subtitle I of RCRA (section 90z£}

The Hazardous and Sclid Waste
Amendments of 1984 added Subtitle I to
the Resource Conservation and
Recovery Act (RCRA). Subtitle [
establishes a federal program for the
regulation of underground storage tanks
and has the following components.

Section 9002 reguires each cwner of
an underground storage tank (UST) in
operation after 1973 to notify the
designated state agency of the existence
of the tank and the tank age. size, type.
location. acd use. This nonfication was
due on May 8, 1988, or within 30 days
after an owner brings a new UST in
use. :

Section 2003(a} requires EPA to
prommulgate standards and requirements

. fornew and existing USTs cavering

detection. prevention. and correction of

. releases. These regulations are set forth

in the final UST technical standards
published eisewhere: in taday's Federal
Register. -

“Section 9003(g} establshes a
prohibition on the installation of certain
USTs from May 8. 1985 until the
effective date of EPA’s new tank
performance standards established
under section 9003(e). Section 9003(kh),
added to Subtitle | under section 205 of
the Superfend Amendments and
Remuthorization Act of 1986, establishes
a program for cleanup of petroleum fram
leaking USTs.

Section 9004 provides a procedure by
which siates may admirister and
enforce state UST programs in lieu of
the federal program established under
section 9003. Under section 9004. states
may submit their programs to EPA and
will be approved by EPA if the state
program meets the requirements for
notification found under section 9002,
provides for adequate enforcement of
compliance with ail program
requirements, and includes requirements
that are no less tringent than the
corresponding federat UST technicat
standards for leak detectica and
prevention, recordkeeping for [eak
detection, reportng of releases and
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. corrective action, corrective action,
closure, financial responsibility, and
new tank standards. Section 9004
specifies that a state program submitted
to EPA for approval may cover
petroleum substances. hazardous
substances (not including hazardous
wastes), or both.

Under Subtitle L, a state with an
approved UST program has primary
enforcement responsibility for the
requirements of its program. EPA retains
authority to take enforcement action in
approved states as necessary and will
notify the designated lead state agency

.of any such intended action in
accordance with procedures contained
in a memorandum of agreement
executed with EPA and section
9008(a)(2) of RCRA. In this rulemaking,
EPA establishes requirements that a
state UST program must meet in order
for EPA to approve the program under
section 9004. These regulations are
codified in Part 281 of the Code of
Federal Regulations.

In section 9004, Congress clearly
provided EPA the authority to authorize
state UST programs to operate in lieu of
the federal program. Congressional
intent that Subtitle I be implemented at
the state level is supported by its
legislative history. In introducing the
Subtitle I legislation in 1984, its sponsor
stated: “The purpose of this amendment
is to establish a constructive federal role
to aid the states in establishing
programs to safeguard their water

“supplies. Passage of this program will
heip to ensure corsistency between
state programs and tank standards and
measured progress toward our goal of
protecting ground water from this

_ubiquitous source of contamination.” 130
Cong. Rec. 9164 (daily ed. July 25, 1984)
(statement of Senator Durenberger).
Accordingly, EPA believes that
Congress intended EPA to play an
important leadership role by
establishing UST criteria, and that,
consistent with statutory requirements,
the state and local governments should
carry out the program wherever
possible. This Congressional intent has
been influential in shaping today's final
rule for state UST program approval.

B. Summary of the April 17 Proposal

The April 17, 1987 proposal {52 FR
12853} solicited public comments on
several topics concerning requirements
and procedures for approving state UST
programs to operate in place of federal
UST regulations. In the proposal. EPA
discussed the two criteria for approval
that are required under section 9004 of
RCRA. EPA described requirements for
ensuring “adequate enforcement of
compliance”. including the. specific legal

authorities that mpst be available to the
state enforcement agency. The proposal
also presented three possible
approaches that could be used to
determine whether state technical and
program requirements are “no less
stringent” than the federal standards.
In addition, the proposal contained a
number of procednral and
administrative requirements. The.
proposal outlined the components of a
standard application for approval. These
components incinde: A program
description; an Attorney General's
statement: an implementation plan that
includes a Memorandnm of Agreement;
and copies of all applicable state laws
and regulations. Furthermore, the
proposal suggested procedures that EPA
will follow when evaluating state
applications for approval or when
withdrawing approval of state programs.
The procedures for reviewing a state
application for approval mnst be
completed within 180 days, accordirg to
section 9004, and the proposal provided
details on how the review should
proceed: (1) Confirm that an application
is complete; {2) review the application;
{3} publish a tentative decision in the
Federal Register; (4) consider public
comments and hold public hearings if
necessary; and {5) publish a final
decision in the Federal Register.
Finally, the proposal reflected the
provision in section 9004 that, in cases
when a state program has requirements
that are less stringent in certain areas
than corresponding federal
requirements, EPA could approve these
programs on an interim basis. The
proposal clarified the requirements and
procedures concerning the content and

- review of a state application for such - -

interim approvals.

C. Summary of Supplemental Not)'ce

EPA published a Supplemental Notice
on December 23, 1987 (52 FR 48838) that
requested public comments on some
aspects of state program approval that
EPA believed needed further
clarification. The two parts of this
supplemental notice that deait
specifically with state program approval
are summarized below..

One part of the supplemental notice
addressed the "no less stringent” issue
and provided further details for public
review and comment on how the

"Agency intended to implement its

proposed approach to state program
approval: A comparison of each of the
technical program elements of the state
program to the federal objectives for the
corresponding program elements. For
example. a state’s regulations for release
detection as a whole would be
compared to the federat objectives for

release detection. As long as the state
program's overall requirements for
release detection were “no less
stringent” than the federal objectives for
release detection, then EPA could
approve that state program element. An
essential part of this process was the
identification in the supplemental notice
of federal objectives for each of the
eight program elements. These federal
objectives were proposed to clarify
what constitutes acceptable “no less
stringent™ requirements in state
prcgrams.

The other part of the supplemental
notice concerning the iasue of state
program approval requested comment
on providing additional flexibility to
implementing agencies by changing the
wording of several sections of the :
technical standards proposed on April
17. These proposed wording changes
were intended to allow state
implementing agencies to substitute
their own procedural and administrative
requirements for those detailed in the
federal technical standards for USTs.

D. Summary of Public Comments

EPA received many comments
regarding both the April 17 propused
rule for state program approval and the

" December 23 suppiemental notice. Four

major issues were identified by public:
comment: Implementation by states and
localities; adequate enforcement; no-
less-stringent criteria; and federat
funding. These issues are briefly
highlighted below and discussed in more
detail in section IV of today’s preamble.
- o Implementation by states and
localities. Many cormmenters expressed

_concern about the potential for.a lack of-

national consistency, which they
believed would be an inherent resuit of
the proposed rule for state program
approval. They recommended that EPA
not approve state regulations that would
be different and perhaps more stringent
than the federal rule. In addition.
several other commenters were
concerned that implementation of the
UST program by local governments,
specifically those with different
technical regulations, would cause
confusion for the regulated community.
EPA received other comments
concerning implementation by local
governments. Generally, these ‘
commenters requested that EPA’s final.
approval rule require that states
negotiate with localities and include
them in plans for UST program
implementation.

* Adequate enforcement criteria. In
defining what constitutes “adequate
enforcement”, commenters particularly
wanted clarification of EPA’s policy
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regarding enforcement. Some
commenters requested that broad
objectives be developed as a means of
approval in the federal rule, and some
suggested such objectives should be part
of the regulations. Others thought that
guidance alone would be appropriate.
Commenters also objected to the
requirements for inspections and
surveys, and wanted clarification of
EPA’s expectations. Regarding legal
authorities required for enforcement,
many commenters felt that states must
be allowed to evaluate their own
penalties and devise. their own-

" approaches on a case-by-case basis, and
that EPA could require, at a minimum,
general categories of authorities without

" dictating their terms. Finally, many
commenters expressed concern about
EPA’s public participation requirements
for state program approvals. Some
commenters suggested that states
should be allowed to assess the degree
of participation necessary for each
individual case, while others questioned
the statutory authority for requiring
specific leveis of participation as criteria
for approval.

* No less stringent criteria. In the
April 17 preamble, EPA had considered
three options for determining whether
state programs meet the no-less-
stringent criteria. Some commenters
supported EPA’s proposed approach
(option 3), which compares the state and

federal programs element-by-element, as -

the most flexible and implementable. An
“element”, was one of the paragraphs
(1) through (8) in section 9004(a). Each
paragraph defined an element, for
example, release detection. Others
claimed that only the holistic approach
of option 1 that evaluates the overall
results of a program gave states
sufficient flexibility. These commenters
also stressed that effectiveness in
meeting the environmental goals should
be considered first in approving states
rather than the ability to meet specific
individual legal requirements. A few
commenters supported the line-by-line
approach of option 2, believing that the
flexibility of the other options could lead
to the approval of inadequate programs.
Many comments were received on
EPA's proposed approach to
implementing state program approval.
Most commenters :igreed with the use of
objectives for determining the
stringency of state programs and liked
the objectives that EPA outlined in the
December 23 supplemental notice. In
general, they believed the objectives
would facilitate state program approval
by allowing state programs the
necessary room to develop regulations
appropriate to the individual state's

geographical characteristics and
regulated communities. For the same
reason, these commenters also liked
EPA'’s proposal to provide states
additional decisionmaking authority
within the technical and financial
responsibility regulations.

Some commenters, however, did
express reservations about EPA’s
proposed approach to provide states
with flexibility. Most of these
commenters felt that while flexibility
was an admirable goal, consistency was
also important. These commenters

~ argued that the proposed regulations,

particularly the additional state
decisionmaking authority in the
technical standards, allowed too much
flexibility to the states without
providing assurances that such
flexibility was necessary to protect
human health and the environment. A
few commenters disagreed completely
with the objectives approach and stated
that objectives were not a substitute for
detailed technical requirements.

¢ Federal funding. Some commenters
raised the issus of the high cost of
daveloping state UST progrars
compared to the small amount of federal
funding available to assist state program
development. They protested that EPA
wanted states to run a program without
sharing sufficient funds to make it
possible and they urged the Federal
Government to provide more grant
money.

E. Important Influences on Today’s Rule

In developing today’s final rule for
state program approval, the Agency has
taken into consideration several
characteristics of the UST system
uriverse that are associated with any
attempt to regulate UST system

* management. The following sections

identify and discuss the influence of
specific features of the UST system

" universe on the approval of state

programs.

1. Leaking USTs Present a Unique
Reguiatory Challenge

EPA's approach to the regulation of
UST systems on a national scale must
be different from that undertaken by
most of it3 other regulatory programs
because the UST problem is
significantly different. This difference is
mainly due to two factors: The large
number of facilities to be regulatea and
the nature of the regulated community.

The most significant problem is the
sheer size of the regulated community.
Nationally, over 700,000 UST facilities
account for about 2 million UST
gystems. Estimates indicate that roughly
75 percent of existing UST systems are
unprotected from corrosion (and thus

present a serious environmental risk). A
relatively high proportion of UST .
facilities (10 to 30 percent) already have
bad aleak, and soon others will leak
unless measures are taken to upgrade
them

Another problem arises from the
nature of the reguiated community. A
large proportion of USTs are owned by
small businesses with $500.000 or less in
total assets. For example, 72 percent of
all retail motor fuel outlets are owned
by small businesses. These small
entrepreneurs, whno are used to
operating their businesses under
minimal regulation, will be significantly
affected by environmental regulations
for UST systems. In the promulgation of
the technical standards elsewherein
today's Federal Register, EPA has
attempted to minimize the regulatory
impact on smail businesses without
compromising the statutory
requirements to protect human health
and the environment,.

In addition. the problem of releases
from USTs is multi-faceted. There are
three major sources of release incidents:
Product delivery piping failures;
corrosion of unprotected tanks; and
spills and overfills. Environmental
regulations for UST systems must be
aimed at preventing these different
types of petroleum and hazardous
substance releases a3 well as increasing
the ability to quickly detect and
minimize the eontamination of soil and
ground water by such releases, and
ensuring adequate cleanup of
contamination. To do this; UST
regulatory requirements must address
every phase of the life cycle of a storage
tank system: Selection of the tank
system; installation; operation and
maintenance; financial responsibility;
closure; and cleanup of the site where
releases have occurred. .

In summary, the size of this regulated
community, the predominance of small
business ownership of the UST systems,
and the need for comprehensive
management of an UST so that releases
are minimized during its operating life
present a unique regulatory challenge.
This challenge calls for the
consideration of new approaches from
federal, state,-and local regulators. Some
existing state and local UST programs
already provide effective UST .
management through a variety of
different approaches. In developing a
strategy for approval of state UST R
programs. EPA has been guided by a
realization that there is often more than
one way to ensure sound UST
management using different regulatory
approaches.



Federal Register / Vol. 53, No. 185 / Friday, September 23, 1988 / Rules and Regulations

37215

2. Challenges for Compliance and-
Enforcement ,

The experience of state and local
agencies that are currently implementing
UST programs demonstrates twe
realities. First, large businesses are
generally willing and bave already
begun to comply with UST requirements.
Second. small business owners, with
limited resources and knowledge of
federal regulations, often need more
direct attention and technical assistance
to ensure compliance. Given the unique
nature of this regulated community, EPA
believes the UST regulatory program

" will be most effectively carried out by
those who are closest to the problem,
who can respond quickly, and who can
create a visible presence, that is, the
state and local governments.

In addition, successful implementation
of this program depends a great deal on
the regulated community's voluntary
compliance with the requirements
because, ultimately, they are responsible
for conducting the work under this new
program. Also, the large number of
facilities and the numerous types of
activities that take place on-site
preciude the implementing agency from
being present to ensure that tank
management activities are performed
properly. Compliance is best prompted
by owners and operators who are
clearly informed of the regulations and
in close contact with the regulators.
Interaction between regnlators and UST
system owners during the development
of a regulatory program and during
program implementation can be used to
gain acceptance within the regulated
community, and may be most effective

__at the state and local level. Another - - -
incentive for voluntary compliance can
be the type of regulations developed at
the state level. For example, the federal
technical requirements, where possible,
rely on familiar industry codes and build
on recognized trends developing in the
field of UST management.

Because much of the environmental
improvement from the UST program will
come from the regulated community’s
voluntary compliance, the process of
approving state programs should
recognize that regulatory approaches
developed in response to the specific
needs of different local areas may be
more appropriate and thus better
understood by the regulated community.

3. State and Local UST Programs Are
Already Underway

Many states and localities have
already begun to address the ground-
water contamination threat and cleanup
problems posed by leaking USTs. At
least 18 states have developed UST

programs that, at a minimum, regulate
the basic elements of proper UST
system management. Although all of
these programs address petroleum UST
systems. only a few currently include
hazardous substance UST3 within their
scope. Other states have enacted
legislation and are developing a
reguiatory program. Because many of
these states plan to use EPA’s rules to
guide their own regulatory decisions,
EPA expects state progress in
developing regulations to proceed
rapidly with the appearance of today’s
final rule on the technical standards.

This high level of state activity has
taken many routes. Some state programs
have established stringent release
detection for existing USTs (California
and Florida), and others emphasize
state-of-the-art prevention technologies
for new USTs (New York, California.
and New Hampshire}). Some are phasing
in'the upgrading or replacement of
existing substandard systems (Florida,
Connecticut. and Delaware). Others
have attempted to tailor their standard-
setting based on proximity to sensitive
ground-water locations (Maine and
South Carolina). EPA has closely
studied these state regulatory program
approaches and found that diversity on
important technical issues is often the
rule ratber than the exception. EPA
believes that its approach toward the
approval of state programs must
accommodate these differences where
such initiatives are no less stringent
than the federal program.

Many county and municipal
governments also are already
implementing UST programs. Over 100

- major cities in the U.S. have developed

local UST ordinances and programs.
Some programs are operated
independently of the state: others are

part of a wider state regulatory program.

The implementation role of local
agencies in the UST regulatory effort is
being encouraged in many states in
hopes of making use of available local
manpower {such as fire marshals and
building code officials) and thus
improving overall enforcement and
administrative capabilities. Three of the
leading state UST programs—New York.
Florida, and California—have begun to
work out solid working relationships
with local UST programs within the
state, a policy that is believed to be
critical to the success of the state
program. In several of the eastern urban
counties of New York, the state has
delegated authority to the connty
governments, allawing the state agency
to focus its efforts on implementing the
UST program in the less urban counties
where local UST programs are less

developed. In Florida, Dade and
Broward counties have been given -
authority to implement the UST program
in their jurisdictions. Several other
counties in the state are reported to be
considering local UST programs.
California has given responsibility for
administering and enforcing the state
UST program to over 100 local county
and city agencies. '

In order to protect vulnerable ground-
water supplies or in response to a series
of local incidents, some local .
governments have issued their own
ordinances, regulations or by-laws, even
in the absence of any state regulatory
action. In some cases, these local
controls predate the corresponding state
regulations and may be more stringent
thap their state counterparts. Savannah,
Geaorgia; New Orleans. Louisiana: and
San Antonio and Austin, Texas are
examples of localities that have created
their own UST regulaticns. In
Massachusetts, at least 78 communities
have enacted some level of UST
controls. EPA has nnted over the past
three years that these independent
actions at the local leve! cfien are the
precursors to the development of an.
UST program for the entire state (as
occurred in California, Florida. and New
York].

EPA believes the high level of local
UST program activity nationwide will
increase with today’s pramulgation of
the federal technical standards and as
numerous state programs begin to
develop or revise their own regulatory
standards in response. Also, as other
states begin to wrestle with the reality

_of how to implement their UST programs
and as.the dangers posed by existing

UST systems become more widely
known, local UST programs and
involvement should increase
significantly over current levels.

4. EPA’s National UST Program Strategy
and State Program Approval

The factors discussed above led EPA
to conclude that the approach taken in
today's final rule is the most effective
way to implement this approval
program. First, the state program
approval language of section 8004 of
RCRA. as well as its legislative history

" indicates that Congress intended state

and local UST programs to have a
pivotal role in the national UST
program. At the same time, however, it
is clear that Congress intended EPA to
lead in establishing and supporting
standards necessary to protect human
health and the environment nationwide.
The “no less stringent” and ‘'adequate
enforcement” criteria must be met to
ensure protection of the nation’s ground
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water. Second, the nature of the
problem. the regulated community, and
thé work involved in implementing the
regulatory program dictate that the
actual day-to-day work take place at the
state and local level. EPA has concluded
that much of the environmental
improvement to be gained under-this
program will be made through
supporting and building the
implementation efforts of state and local
UST programs. Third. substantial
activity is already occurring in states
and localities, and EPA’s approval
process should work to buiid, rather
than disrupt, this established network.
The Agency’s role in approval, therefore,

must focus on encouraging the state and .

local governments to carry out their own
unique programs. The approval of state
programs, however, is just one step ina
long-term strategy to develop a national
UST program. EPA must look ahead to
the actual implementation of the
program after approval has been given.
In facing the implementation
challenge that today confronts the
national UST program, EPA has
concluded that the approval approach
established today is necessary to
address the realities of the UST A
regulatory program. First, as more state
and local governments become involved,
_ the work of the UST program must be
routinely repeated in thousands of
jurisdictions nationwide. Several
operating state and local UST programs-
already report that they are quite busy
“running the store,” and express.
surprise at the size of the regulated
community and how fairly simple tasks
must be routinely repeated numerous
times for the implementing agency to be
successful in bringing UST systems into,
and maintaining, compliance.

Second., visits to several state and
local UST program offices have shown
that they have developed their own
unique requirements and operate
differently even though they are geared
towards solving similar technical
problems. They need the flexibility to
continue to improve upon their own
approaches. They have common
implementation problems, however, and
have expressed the need for better
technical aids, such as data
management tools.

Third, many state and local

‘governments that already implement
UST programs report a significant effort
to provide visible on-site monitoring,
which means a constant “regulatory
presence” is needed to effectively
ensure the regulated community’s
compliance with UST requirements. A
significant environmental gain is
achieved through the implementation at

the local level by these individual UST
programs. Thus, improving their
performance will produce maximum
environmental benefits and ensure the .
success of the UST program nationwide.
Accordingly, EPA believes its
implementation efforts should be
focused on serving the network of state
and local programs through listening to
their concerns and helping them solve
implementation problems with tools that
improve their programs’ effectiveness.
Approval of state programs thus
becomes a basic competence test to
ensure that the work associated with the
implementation of regulatory controls
by the state program will, in fact. cause
the needed level of improvement in UST
system management by the regulated
community. A requisite level of
enforcement authority and technical
standards must be ensured, and
therefore must be the focus for approval
by EPA. Other program performance
and implementation capability concerns
are less of a focus for state program
approval and more of a question of
improving implementation of the
national UST program over time after
states have received program approval.
EPA recognizes that the nature of the
problem and the work invoived in
effective direct implementation of the
regulation by EPA ‘will overwhelm the
Agency's capabilities and resources.
Accordingly, the strategy for state’
program approval must focus on
ensuring that a bottom-line level of
protection is maintained, but at the
same time must avoid setting
requirements that would prevent or
discourage the development of sound
state and local UST programs that
should be approved to operate “in lieu
of” the federal program. The aim of state
program approval is to develop the
state-federal partnership that wiil allow
both parties to focus on preventing .
leaking USTs from causing further
environmentsl contamination.

M. Today's Rule
A. Summary of Today's Rule

EPA is promulgating today a final
regulation for approval of state
underground storage tank programs
under section 9004 of RCRA., to be
codified at 40 CFR Part 281. This
regulation establishes criteria for state
programs in the areas of “no less
stringent” and “adequate enforcement”
of compliance. The major elements of
today’s rule are outlined below.

In defining “no less stringent,” EPA is
promuligating criteria in the form of
objectives. These vbjectives are
established for seven of the eight
technical program elements: New UST

systems design, construction. and
installation; release detection: general
operating requirements: upgrading of
exiating USTs; release reporting,
investigation and confirmation: out-of-
service USTs and closure: and release
response and corrective action. The
objective for the element of financial
responsibility will be provided by EPA
when the final technical requirements-in
this area are provided at a later date.
These objectives represent the minimum
standard that the state program must
achieve in order to be sonsidered “no
less stringent"” than the federal
requirements. Through these objectives.
EPA intends to provide the states with
the flexibility to develop an
administrative approach that best suits
the needs of the state while ensuring
that an adequate level of performance is
achieved in protecting human health and
the environment in all states

In determining “adequate
enforcement”, EPA has defined the
minimum authorities and procedures a
state must have. The state musthave
authority to inspect records, inspect
sites, and require monitoring and testing
by the owner. The state must also have
procedures for inspecting sites and
reviewing reccrds. The state must have
legal authority to obtain a temporary
restraining order and a preliminary
injunction, and to assess or sue to
recover penalties. In addition, the state
must allow opportunity for public
participation in enforcement actions.

Finally, the components of a state
application for program approval are
described in the regulation. These
components include: A Governor's
transmittal letter; a description of the
state program: a description of
compliance monitoring and enforcement
procedures: where interim approval is
sought, a schedule far final approval: a
Memorandum of Agreement, which’
defines the-roles and responsibilities of
EPA and the approved state; an
Attorney General's statement, which
certifies to the state's authorities for the
eight technical program elements and
for enforcement and compliance
monitoring; and copies of the applicable
state statutes and regulations. EPA
believes that the above requirements
ensure that approved state programs
meet the requirements set out in RCRA
section 9004.

B. Strategy for State Program Approval

In the April 17 preamble, EPA
proposed three options for evaluating
whether a state program is “no less
stringent.” As stated in the proposal.
EPA's preferred approach was to
compare the state and federal programs
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element-by-element. {Section 9004(a) of
RCRA establishes those elements that
must be included in a state program in
order to receive EPA approval; under
today’s rule an element is a discrete
segment of a comprehensive UST
management program that has an
identifiable objective.) EPA believed
this option gave the best combination of
flexibility and ease of implementation.
On December 23, 1987, EPA requested
public comment on certain general
objectives provided as the criteria for
determining the stringency of each
program element. Today, the Agency is
promulgating these criteria substantially
as presented in the December 23 notice
(although the objective for financial
responsibility will be promulgated at a
later date with its associated technical
rules), except that they do reflect the
points of departure made to the
proposed underlying technical standards
(discussed elsewhere in today's Federal
Register) and public comments on the
supplemental notice.

As discussed in the December 23
notice, EPA does not believe that the
specific federal requirements in the Part
280 regulations provide the only
definitive and protective approach for
UST regulation. In developing the
federal technical standards, EPA
recognized that other approaches would
meet EPA's overall performance
objectives. These federal technical
standards are by necessity more
detailed and specific than the objectives
they are designed to meet because the
federal regulations must be able to be
implemented by the regulated
community and must be enforceable in
those states without approved state
- programs. As indicated in today's rule,
EPA does not believe that the individual
requirements set forth within the federal
program elements should necessarily
preclude ‘states from developing other
approaches that will achieve the overall
objectives of performance identified for
purposes of state program approval.

- The objectives in Subpart C of today's
final rule identify the performance
standards for each element that the
federal requirements are intended to
meet and that a state program must
meet in order to be as stringent as the
federal program. They ensure that state
programs meet the basic standards
established by the federal program but,
at the same time, do not dictate the
methods the states can use in reaching
these standards. EPA believes this
approach to state program approval will
provide the states with significant
flexibility, permit alternative methods of
implementation. and still ensure that
state UST programs achieve the same

result in protecting human health and
the environment as the federal program.
Under section 9004, EPA also must
ensure that state programs demonstrate
“adequate enforcement” of compliance
with program requirements. EPA
proposed that states demonstrate
compliance monitoring and enforcement
authorities and basic compliancs
monitoring procedures. In addition, EPA
solicited comment on whether it should
require a demonstration of enforcement:
response procedures. As a result of
public comments, the Agency is
promulgating regulations for adequate
enforcement that require state programs
to demonstrate compliance monitoring
and enforcement authorities and
procedures for implementing those
authorities (except in the area of public

. participation, where EPA will allow the

state to choose between specific -
authorities or procedures). As explained
above, EPA seeks to approve a variety
of state programs and to encourage
states to use innovative approaches in
all program areas, including monitoring
compliance and undertaking
enforcement actions. In the near future,
EPA will be issuing additional guidance
on “adequate enforcement” that wiil
provide examples of acceptable
compliance monitoring and enforcement
programs currently being used by
several states. ‘

 Today EPA is also clarifying the issue
of program scope. In evaiuating the
state's program scope, EPA considered
requiring states to include all the
jurisdictional definitions listed in the
federal technical standards rule. EPA
concluded, however, that this would be
both burdensome and unnecessary.
Instead, the state'must describe its
jurisdiction and regulated population in
the program description to show that its
program includes the UST population
that is covered by the federal program.
Broad state authorities are sufficient if,
under state law, they cover the same or
a greater universe than the federal
program. States may, of course, choose
to adopt any of the terms that are
included in the list of definitions in the
federal regulations at 40 CFR 280.12.

IV. Analysis of Today’s Rule

The following sections of this
preamble include discussions cf the
major issues and address the public
comments received in response to the
April 17 proposed rule and December 23
supplemental notics. )

EPA has reorganized the proposed
rule for two reasons. First, the Agency is
incorporating as Subpart C of today's
rule the criteria for “no less stringent” as
proposed on December 23, 1987 (52 FR
48838), except for the criterion for.

financial responsibility which will be
promulgated at a later date along with -
its supporting technical rules. Second,
the Agency has clarified the
requirements for adequate enforcement
as a component of the state's
application. Previously, the adequate
enforcement demonstration was
proposed to be part of the program
description. Today, the Agency is
promuigating the adequate enforcement
requirements in a separate subpart of
the rule. Further expianation of this
change can be found later in this
preamble (section IV.B.). For ease of
reference, the following preamble
discussion is organized to address each
subpart of the rule separately.

A. Subpart A—Purpose, Genercl
Requirements, and Scope (§§ 281.10
through 281.12)

Section 8004 of RCRA sets forth a
number of requirements for state UST
program approval. Section 9604(a)
establishes the elements that must be
included in a state program in order to
receive EPA approval. In order to
correspond with the technical
requirements promuigated elsewhere in
today's Fedcral Register (or to be
promulgated later, in the case of the
financial responsibility standards), EPA
refers to these program elements as new
UST systems; upgrading of existing UST
systems; general operating
requirements; release detection; release
reporting, investigation and
confirmation; release response and
corrective action; out-of-service UST
systems and clcsure; and financial
responsibility. Section 9004(b) requires
-that each of the state program elements
be no less stringent than the
corresponding federal program elements
for final approval. (A discussion of the
Agency's approach to determining “no
less stringent” is provided in Subpart C
of this section of the preamble.) Under
section 9004(b) state programs may
receive interim approval as long as
certain (but not all) requirements are no
less stringent than the corresponding
federal standards. In the preamble to the
April 17 proposel. EPA solicited
comments on the requirement that a
state seeking inierim approval must
have each program element present in
some form before interim approval. No
comnments were received on this issue,
however. The proposed regulatory
language simply provided that a state
must have requirements in all the
program elements, including the less
stringent ones, as a condition of
receiving interim approval. The
proposed rule did not specify the type of
requirements the states must have for
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these other less stringent elements.
Therefore. the Agency is clarifying that
a state must have at least general
statutory authority for the less stringent
elements. :

EPA received many comments
regarding the program elements
necessary for interim approval. Many
commenters expressed concern that
some of the most difficuit program
elements to achieve were required to be
“nao less stringent” at the time of
application in order for a state to qualify
for interim approval. The commenters
- suggested that EPA change this in the

final rule. The Agency agrees with these
" commenters that the program element

requirements required to be no less
stringent at the time of application, such
as financial responsibility, may be the
most difficult to develop. The Agency,
however, has promulgated these no less-
stringent requirements substantially as
proposed because they are set forth by
statute and cannot be changed through

In the proposal, the elements of a
state program that must be immediately
no less stringent were listed as
corrective action, financial
-Tesponsibility, notification, and new
tank performance standards. Those
elements that could be less stringent
were listed as leak detection and -
prevention, recordkeeping for leak
detection, reporting of releases and

"corrective action, and closure. Since the
April 17 proposal. the elements of a
program have been reorganized to
parailel the order in the technical
standards, and the new tank ‘
performance standards have been
divided into standards for upgrading
exigting UST systems and general
operating requirements as well as
standards for new tank design,
construction, installation and
natification.

In order to be no less stringent than
the federal program. a state must have
requirements for upgrading of existing’
UST systems and for general operating
requirements. For purposes of interim
approval of state programs, these
elements are considered to be part of
the new tank performance standards.
Therefore, a state applying for interim
approval must have requirements that
meet the federal objectives for the
following elements: New tank design,
construction, installation, and
notification; upgrading existing UST
systems: general operating
requirements; release response and
corrective action; and financial
responsibility. )

If a state chooses to apply for interim
approval, it is accepting the limitations
aasociated with it. It must upgrade all

less stringent authorities within the
federal law’s established timeframes.
EPA acknowledges that this limitation
will make interim approval less
attractive to states, and will discourage
states from applying for interim
approval. Today’s rule, however,
provides procedures for both final and
interim approval, including the
automatic expiration of interim appraval
when a state with interim approval does
not submit a program revision within the
prescribed time periods.

Under sections 9004 {a] and {d), the
state UST program must alsa provide far
adequate enforcement of compliance.
The Agency proposed. and today is
finalizing, requirements mandating
certain state legal autharities and
procedures for compliance monitoring
and enforcement. These.regulatory
requirements are found in §§ 281.40
through 281.43 and are discussed in
greater detail later in this preamble.

The following section of the preamble
explains the parts of the state’s
application that must be provided to
demonstrate coverage of ail of these
requirements.

B. Subpart B—Components of a Program
Application (§§ 281.20 through 281.25)

‘Today's regulation identifies the
components that must be included in the
siate program application package
submitted to EPA. Many commenters
requested that the Agency keep the
application process as flexible and
streamlined as possible. The Agency
attempted to do this, and haas simplified
the process even further by designing a
standard state application form that will
be provided in a State Program
Approval Handbook to be issued before
the effective date of this rule. The use of
this application form is optional and the.
state may submit whatever applicaticn
farm that it prefers as long as it meets
the regulatcry requirements. As ountlined
in § 281.20 (a) through {g). the state's
apphication must at least contain the
‘ollowing basic parts: (1) A transmittal

letter from the Governor of the state; (2)

a description of the current state -
program: (3) a description of compliance
monitoring and enforcement proceduree:
(4) a schedule for interim spproval,
where appiicable; (5} 2 Mezmcrandum of

~ Agreement: (6) a statement from the

state Attorney General; and (7) copies of
all applicable state laws and
regulations. Although for purposes of
clarity today’s rulemaking separately
addresses the Attorney Gereral's
statement and the demonstration of
adequate erdorcement, the state inay
join the two into one document in the
application package.

" The Agency had originally proposed
that states submit an implementation
plan as part of the appiication for
program approval. The proposed
implementation plan included: a long
term implementation strategy: a
schedule for interim approval: and a
Memorandum of Agreement (MOAJ}.

" One commenter expressed concermn
that the implementation plan (proposed
§ 281.22) was redundant and therefore
burdensome to require both a program
description and an implementation plan.
This commenter questioned the purpose
of a long term implementation strategy,
interpreting it to suggest that EPA would
conduct detailed oversight of approved
state programs. The commenter asked
whether the Agency would disapprave a
state that did not achieve the goals laid
out in the long-term implementation
strategy. :

The Agency's intention is to conduct
oversight in a manner that allows for
changing circumstances. The original
intent of the long-term implementation
strategy was to provide a starting point
that the Agency could use to determine
the amount of assistance the state
needed to improve its UST program.
EPA expects that a significant amount of
this improvement will occur after state
pregram approval. As a result, the
information provided by the plan can
and shouid be satisfied apart from the
approval process, and thus the proposed
long-term implementation strategy is
unnecessary. Because EPA believes that
the implementaticn plan is no longer
necessary for approval. and to be
consistent with its efforts to streamline
the application package, EPA has
deleted the proposed requirement for an
implementation plan. The schedule for
interim approval and the MOA are now
separate application components.

A brief description of each of the
reorganized components in the final rule
is provided below.

1. Transmittal Letter (§ 281.20(a})

A transmittal letter signed by the
Governor of the state must accompany
the original state application. This letter
serves to transmit the state’'s formal
request for UST program approval, and
indicates that the Governor has
aprroved the designated lead state
age acy for implementation of the UST
prozram.

2. Frogram Description (§ 28121}

The program description is intended
to provide EPA and the public with
basic information on the extent of the
state's effort to manage UST systems.
During the formal 180-day application
review period; EPA must issué a public
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notice of the tentative decision to
approve or disapprove a state program
application. As part of that notice, EPA
must note the availability for inspection
by the public of the state program
application. The information in the’
program description is necessary to
ensure that the public is informed of (1)
the state’s scope and jurisdiction. and
(2) the state's plans for implementing an
UST regulatory program in lieu of the
federal program. Many commenters
asked how EPA would use the resource
information in the program description.
In particular, they were concerned that
specific staffing and funding figures
would be set by EPA in determining
state approval or disapproval. EPA
notes that states have been receiving
federal grant funds for program
development since 1988. These grants,
which require matching state funds,
have enabled states to develop
notification systems, obtain necessary
legislation, write regulations and
policies, and hire and train staff. In
addition, most states now have LUST
Trust Fund cooperative agreements that
provide funds for corrective acticn, staff
hiring and training, and enforcement
and cleanup activities. Through the .
grants and cooperative agreements, and
matching state funds, most states have
demonstrated sufficient staffing and
management capability for purposes of
state program approval..

The program description must address
several subjects. First, the scope of the
state’s UST program is described,
including the extent of the state’s
jurisdiction and whether the state
program is a “partial” or “‘complete”
program. Knowledge of program scope is
important for approval because the
approved state program is formally
designated to operate in lieu of the
federal program. Thus, the state program
must regulate at least the same
categories of UST systems and
substances as the federal program to
avoid non-regulation by states of
categories of UST systems that Congress
intended to be regulated under the
national UST program. The program
description also indicates whether the
_ state's authority extends to Indian
lands. For those states that do not have
authority over their Indian lands, EPA
will implement an UST program on
those lands.

Although the Agency received no
comments on program scope, EPA is
providing further clarification of its
requirements in this area with regard to
partial and complete programs. To
demonstrate that the state program
covers the same universe as the federal
program, the state definitions will be

compared to the following six basic
terms, defined in Subtitle L, that EPA
believes are essential in defining the
scope of the federal UST universe.
Those six terms. which are defined in
Section 9001 of Subtitle I, are: operator.
peraon, release, reguiated substances,
petroleum, uncderground storage tank.
(Of course, the state may incorporate
any of the other terms that are included
in the list of definitions in the federal
regulations at 40 CFR 280.12.) The
Agency does not require the state to use
the exact definitions of these terms
promulgated in the federal regulations.
Broadly written state authorities will be
sufficient, althcugh the Agency may ask
for a clarification if it is not clear that a
state definition includes the same
jurisdiction as the federal program. For
example, rather than defining
“underground storage tank,” a statute
that could regulate any facility with
potential for release into air, soil or
ground water would be sufficient.
Section 281.12(a) allows the
Administrator to approve either partial
or complete state programs as specified
in section 9004(a) The definition of a
“partial” state program is one that

-regulates either petroleum tanks only or

hazardous substance tanks only. To
receive program approval, a partial state
program must include within its
jurisdiction all of the major categories of
UST systems that are addressed within
the scope of the federal program for
either petroleum tanks or hazardous
substance tanks. For instance, a state
program only covering petroleum tanks
will not be approved if it does not cover
retail motor fuel UST systems. The state,
however, does not have to have
immediate jurisdiction over ail
categories of petroleum tanks. To be
approved in such cases, the state must
reach an agreement with EPA in the
Memorandum of Agreement on how
those tanks not in the state scope will be
regulated. and the state also must
provide a schedule showing its plan for
expanding its jurisdiction so that these
tanks will be regulated by the state.

A “complete” state program regulates
both petroleum and hazardous
substance tanks, and the state must
have jurisdiction over at least the same
categories of tanks as the federal
program. As discussed above, the state
may indicate in the MOA how any tank
not in its jurisdiction will be covered as
long as it provides a schedule for
expanding its jurisdiction Those
categories of USTs that EPA had
proposed to defer but now regulates in

* the final technical standards must be

included within the scope of the state
program. For example, used oil UST3

need to be regulated under state
programs. .

Today's final technical rules do not
cover certain UST systems. Because the
Agency currently has insufficient
information to decide whether to
regulate these deferred USTs, the
question of what (if any) standards are
appropriate will be considered in the
future. Deferred UST systems, however, -
are subject to interim prohibition and
the release response and corrective
action requirements under the federal
program. UST systems storing fuel for
emergency generators are subject to all
but the release detection requirements.
Thus, EPA and the state must agree on
how to oversee compliance of the
regulatory requirements applicable to
any deferred USTs in the MOA. States
may want to consider including the list
of deferred USTs within their statutory
authority from the start to avoid the
necessity for future changes to expand
their jurisdiction when and if federal
regulations for the deferred systems are
eventually published.

EPA has exempted by regulation
certain other categories of UST systems
entirely, and states will not need to
include these systems within their
jurisdictions in order to have adequate
program scope for approval. The
categories of USTs that are deferred and
exempted are described elsewhere in
today's Federal Register.

Today's rulemaking does not hinder
states from implementing a state
program that is broader in scope than
the federal program (§ 281.12(a)(3)). A
state program. for exarnple, may
regulate all heating oil tanks, although
tanks used for storing heating oil for
consumptive use on the premises where
stored are excluded from the federal
UST program. In such cases, the
additional scope of coverage is not
reviewed by EPA as part of the state
program approval process. In addition. if
EPA were asked to provide enforcement
assistance, EPA cannot enforce these
additional state requirements. On the
other hand. in approved states with :
requirements (such as release detection) -
that are more stringent than the
corresponding federal requirements, the
more stringent requirements are part of
the approved program and are federally -
enforceable {§ 281.12(a)(3)).

Second, this program description will
also describe the organizational :
structure of any state and local .
implementing agencies administering the
UST program within a state. The
program description must generally
identify the major jurisdictional
responsibilities, program operation
roles, and lines of communication and
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authority of these implementing
agencies. Copies of any Memoranda of
Understanding (MOUs) or written
agreements for coordination of intra-
state responsibilities shounld be
provided. -
In addition. the program description

shouid identify the number of persana
- currently involved in UST program
operations, their general functions, and
the staff expected to be employed in the
~ pear future (if available). State

applications should also explain any
limitations on hiring or the utilization of
exdsting staiff. This information is
requested so that the public will be
informed of operating constraints when
the approval application is made
available to the public through the
formal review process. This information
would rarely be a determining factar in
assessing the adequacy of the state's
program for regulating the UST system
universe, [n their response to the
proposal, many states commented on
their current resource problems. The
Agency will not dictata staffing levels
for purposes of state program approval.

‘Third, the program description should
explain any plans the state program has
for meeting the estimated future costs of
administering the program. There will be
no minimum base number used by EPA
in approving state programs. All states
must have some source of funding
. independent of federal grant monies.
The Subtitle I federal grants are
provided by Congress as seed money for
use by states to initiate program
development. among other things. EPA
received many comments about the high
costs of implementing UST programs in
the states. EPA will not expect states to
have all necessary funds available at
the time of application for approval. As
with staffing, EPA will approve states
that need to develop additional funding
sources, and believes that funding is a
longer-term issue that is largely separate
and apart from the atate program
approval process.

In conclusion, EPA does not expect
. the resource information required in the
program description to result in the
disapproval of state programs. Only in
the unlikely situation where a atate
clearly has insuificient staff or funds to
impiement its program will EPA
disapprove the state because of
inadequate resource levels. The program
descriptian. in general. will be used by
EPA and the public as background
information that will help to ensure that
a viable state program does exist.
Additional guidance on the program
description and the other parts of the
application is being made available to
states in the form of a State Program

Approval Handbook, which EPA has
developed to help states implement
today's rule.

In the April 17 proposal, EPA required
states to include a description of their
compliance manitoring and enforcement
procedures in the program description.
In reorganizing the proposal. EPA is now
including compliance monitoring and
enforcement as separate parts of the
application. The Attormey General's
statement (§ 281.25) should include the
state’'s authorities for compliance
monitoring and enforcement. The state’s
demonstration of adequate ecforcement
(§ 281.22} will ensure that the state has
appropriate procedures for
implementing those authorities. EPA's
criteria for evaluating the adequacy of
the state’s authorities and procedures
are explained under Subpart D of this
preambie.

3. Description of Compliance Monitoring
and Enforcement Procedures (§ 251.22)

The description of compliance
monitoring and enforcement procedures
must include information on the state's
procedures for UST population
identification, general compliance
monitoring, and general enforcement
response. More specifically, the
implementing agency must have systems
for: Updating and maintaining an
inventory of the UST population:
collecting and maintaining data on
violators and monitoring their-
subsequent compliance status over time;
and exercising legal aunthorities to take
enforcement actions against violators,
bring them into compliance, and deter
other potential violators.

4. Schedule for Interim Appmvél
(§ 281.23)

States applying for interim approval
must include a schedule to propose,
finalize, and change the necessary
regulations and legislation. The schedule
shoald address major milestones in the
program development process. for
example, submission of draft legislation,
proposal of regulation, and promulgation
of final regulations.

5. Attorney General's Statement
(§ 281.25)

A fifth component cf the state UST
program application is a statement from
the state Attorney General certifying
that state laws and regulations provide
adequate authority to implement the
required elements of an approved
program. The Attorney General's
statement ia the foundation for ensuring
that the state UST program is no less
stringent than the {ederal program. The
Attorney General, or an independent
legal counsel for the state, must certify

that the state laws and regulations
provide authority to implement the
program described in the application
and has legal authorities for compliance
monitoring and enforcement that meet
the requirements of §§281.40 through
281.43.

8. Matqm'andum of Agfeement (§ 28124}

The MOA explains EPA's and the
lead state agency’s respective
responsibilities for UST program
administration and enforcement. The
state staff will develop the draft MOA In
clase consultation with EPA staff. The
MOA will be particularly important if a
state is applying for approval of only a
partial UST program. In addition. if the
state program does not cover the same
universe of underground storage tanks
as the federal program, the MOA should
include an agreement between the state .
and EPA with regard to how those taak
systems not covered by the state
program will be regulated.

EPA received comments suggesting
that local agencies be ailowed to sign
the MOA. The MOA. however. i3 signed
only by EPA and the lead state agency
because it is important to have ail UST
program issuzs within the state
coordinaterd by one lead state agency
The need for coordination makes it ,
imprectical for other participating stat
agencies and all the local authorities to
sign the MOA. In addition, EPA ia only
authorized to approve states. ,

7. Copies of All Applicable State Laws
and Regulations (§ 281.20)

Copies of all applicable state laws
and regulations are essential for EPA to
evaluate the state program’s scope and
technical requirements. This information
will also serve as the basis for
establishing a record of the state laws
and regulations regarding USTs in
approved states. EPA will codify state
programs by incorporating state laws
and regulations by reference as part of
its final approval of the state program.
Codification will enable all interested
parties to receive natice of which state
laws and regulations comprise the
Subtitle I program in approved states.
Another reason the Agency codiiies
state laws and regulations is to darify
the requirements that are eifective in
that state for purposes of federal
enforcement. Once the state program is
approved. it operates in lieu of the
federal UST program. Therefore. if EPi

were to take an enforcement action j
an approved state. it would do so us
federal authorities but citing violations
of state law or regulations.
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C. Subpart C—Criteria for "No Less
Stringent” (§§ 281.30 through 281.36)

1. Background

a. Summary of public comments. In
the preambie to the April 17 proposal {52
FR 12858). EPA solicited comments on
three options for determining whether
technical requirements in states seeking
approval are no less stringent than the
corresponding federal standards.
Several states commented on the
importance of two goals: Establishing
flexible criteria for approval of state
programs, and clearly identifying the
minimum state program requirements in
the final state program approval

-regulation. EPA recognizes that these
two goals may often be in tension, and
today’s final rule attempts to strike a
balance between them through the
establishment of clear baseline criteria
that will accommodate effective existing
state UST programs to the greatest
extent possible consistent with the
statute.

The Agency’s preferred option
consisted of comparing the overall
requirements within each technical
program element of the state program to
the federal objective for that element. .
Whether the state program element was
no less stringent would be determined
by its performance in meeting the
overall federal objectives for that
element. The two rejected options
included {1) a holistic evaluation that
would compare the overall stringency of
the total state program to the total
federal program, which would allow
trade-offs between program elements
(for example, balancing less stringent
financial responsibility with more
stringent release detection
requirements}, and (2) a line-by-line
comparison of specific state and federal
requirements. in the second of these two
options, all the federal requirements
would be matched by identical or
closely similar state requirements for
purposes of state program approval.

Many comments were received on
these options for defining “no less
stringent.” Some commenters feit that
only the holistic approach would allow
states sufficient flexibility. Some

commenters believed that only a line-
by-line review would result in no less
stringent state programa. Other
commenters agreed with the Agency’'s
preference for the element-by-eiement
approach as a balance between
flexibility and certainty. EPA carefully
reviewed these comments and still
prefers the element-by-eiement
approach. This decision was based on
EPA'’s intention (1} to develop a state
program approval process that will
allow states to use alternative

approaches in program development
and implementation, and (2) to ensure
that state programs meet the baseline
standards established in the federal
program to protect human heailth and
the environment.

In the preamble to the April 17
proposal, EPA requested comment on
whether to include state approval
criteria in regulation or guidance. Many
commenters wrote, and the Agency
agrees, that including the criteria in
reguiation would ensure needed
consistency and clarity in approving
stete programs. Subpart C of today’'s
final rule provides the criteria all states
must meet before receiving approval,
and that EPA will use in judging each
state application.

In its supplemental Federal Register
notice of December 23, 1987, EPA
proposed criteria for state program
approval in the form of objectives for

" each of the eight technical program

elements: New UST system design,
construction, installation and
notification; upgrading existing UST
systems; general operating
requirements; release detection; release
reporting and investigation: carrective
action; out-of-service and closed UST
systems; and financial responsibility.
the process of identifying the
underlying purpose of the federal
technical requirements in each program
element, EPA developed the proposed

_ federal objectives. The Agency's own
interpretation of administrative and

procedural details that were in the
technical rule were intentionally left out
of the federal objectives.

These objectives represented the
Agency’s expectations of what

_constitutes a no-iess-stringent state -

program. By requiring the state to
achieve the objectives underlying the

detailed federal requirements in each
element rather than match each '
reguiatory detail of the federal
requirements, EPA provides a
performance-based measure for
evaluating programs and recognizes that
the precise details in the federal
program are not the only feasibie
approach to UST regulation. By
establishing these objectives, EPA also
provides a framework for abprovel that
guarantees that each state UST program
provides 2 minimum level of protection.
Many comments were received on
EPA's proposal to use the objectives as
criteria for state program approval.
Many commenters agreed with the
objectives approach and felt that-
objectives would allow development of
regulations appropriate to the
geographical characteristics and the
profile of the regulated community of

each individual state. Some commenters
agreed with the objectives approach., but -
they suggested that the objectives
needed to be more specific in several
areas. The Agency has reviewed each of
the objectives and provided greater
specificity for several of them. More
details and guidance are included in
today’s preambile in the section-by-
section discussion of the objectives for
each program element. Other
commenters expressed concemn that the
objectives not be confused with
regulations and emphasized that the
objectives should be viewed by the
states as no less stringent review
criteria, but not as the model to be
copied into state regulations. EPA
agrees with these commenters and. in
the following section, has provided
further guidance on how states should
develop regulations that will meet the
performance goais set out in the
objectives. Furthermore, the Agency has
developed a Handbook for State
Program Approval that will give more
guidance and clarification on meeting
the objectives.

One commenter discussed the legality
of the federal objectives approach. This.
cammenter argued that the approach
was illegal, saying that Congress did not
authorize EPA to create a subset of the
federal requirements that wonld be used
to assesa the adequacy of state . .
programs. However, EPA does not agree
with the commenter who argued that the
federal objectives and element-by-
element approach promulgated today
are incongistent with Congressional
{ntent. First, under today’s rule, EPA is
not, contrary to the commenter’s
suggestion. picking and choosing a
subset of federal requirements by which
to judge the stringency of state UST
programs. Instead, the federal objectives
and the element-by-element approach
are desigred to identify, on a holistic
basis, the environmental performance
standards to be achieved by the
technical requirements in each program
area. State programs will be required to
achieve the performance standard for
each area rather than match
each detail in the federal rule. EPA does
not believe that the environmental
objectives approach set out in today’s
rule will result in the approval of state
UST programs that are less stringeat
than the federal UST program.

Second., the language of section 9004
{8 consistent with the federal objectives
and element-by-element approach
promaulgated in today’s rule. Section
9004(b) requires EPA to judge the
stringency of state programs by
comparing the state requirements n.
seven program areas to the



37222

Federal Register / Vol. 53, No. 185:/ Friday, September 23, 1988 / Rules and Regulations

corresponding federal standards.
Nothing in the statutory language
suggests that a line-by-line comparison
must be made between individual state
requirements and corresponding federal
regulations. Rather, paragraphs (a) and
{b) of section 9004, when read together,
strongly suggest that the relevant
comparison is to the standard set in
each federal program area.

Consistency among state programs
was an objection raised by many
commenters who are concerned that
UST programs that vary from state to
state will create an excessive
compliance burden on those members of
the regulated community operating in
more than one state. These commenters
believe some flexibility for states is
useful, but that uniformity and
consistency are equally important. Some
commenters pointed out that the federal
technical rule is the result of extensive
research and analysis, and they
suggested that states should be
encouraged to adopt the federai
standards.

EPA does not believe, however, that
the specific federal requirements in the
technical rule provide the only definitive
approach for protection of human healith
and the environment. Many of the
specific details of the federal regulations
are necessary to establish requirements
that the regulated community can follow
and that the Agency can enforce. State
regulations must accomplish the same
underlying goals that the federal
requirements aim tc achieve. If a state

 chooses to accomplish them using
different methods or ad ninistraiive
procedures than the federal government,
however, EPA does not believe that that
choice should preclude program
approval, i

b. The technical siandards rule and
state program approval. The details
provided in the technical rule had to be
included so that the regulated
community could understand
specifically what had tc be done to
comply with federal requirements, and
so that the regulations <ould be
enforceable by EPA. Given the nature of
the state program approval process. EPA
is aware that atate program reviews will
inevitably entai! som: comparison of
specific federal and ctate technical
requirements because EPA’s technical
requirements provide a model against
which the state program can be
measured. The Agency is concerned that
requiring such # line-oy-line review of
state programs would result in delays
that wouid be due to issues having little
to do with that actual strirgency of the
state program or its overall
performance. Thus. in order to establish

the federal objectives for each prcgram
element. EPA distinguished between
those requirements in its technical
standards that are substantive baseline
environmental standards from those
procedural and administrative
requirements that are necessary to
protect human heaslth and the
environment., but are not the only
approach for doing so. The former only
are the basis for state program approval
under the “no less stringent” standard.
The latter may also be advised through
a variety of approaches establiszed by
the implementing agency in states that
have not yet received program approval.

In the Supplemental Notice, EPA
requested comment on whether changes
were needed in several provisions of the
proposed-UST technical standards to
ensure the intended flexibility was
available for the approval of states that
are no less stringent. These changes
would allow states to substitute their
own procedural and administrative
requirements for those set forth by EPA
in the federal technical standards. Many
commenters supported allowing states
additional latitude in this exercise of
administrative discretion, specifically as
pertains to the development of
administrative and procedural
requirements. In considering this.issue,
EPA noted that several state and local
programs are aiready implementing
varying procedurat and administrative
requirements that appear-to be effective.
For the above reasons, EPA has decided
to integrate this additicnal decision-
making authority into the final techniczl
rule. (See the preamble discussion in
support of that rule eisewhere in today's
Federal Register notice.)

¢. Achieving the cbjective. In
developing a state UST program, EPA
believes all states will have the same
problem the Agency had in defining
sufficiently clear requirements so that
the regulated community wiil
understand their responsibilities under
the-rules and can be held to comply with
them. UST system owners and
operators, the interested public. and
state inspectors will need to know and
be able to understend the minimum
state requirements that apply to the
complete operaticn {{rom instzilatien to
closure) of all US7 systers. Howaver,
the final objectives promulgated’in - -
today's state program approvai
regulations do not, and were not meant
to. restrict states to ail the specific
details of the federal program. EPA
intends to allow states to choose a
number of methods that will establish
UST programs with clear,
understandabie requirements. The three
major methods are discussed below.

First. a state may adopt or incorporate
by reference-today's final technical
regulations. EPA already has some
indications that several states plan to do
this. These technical requirements have
been developed with the thought that
state programs may use them as the
model for their state UST regulations.
This approach is the simplest and takes
advantage of the effort made by EPA to
develop implementable and
environmentally protective regulations.

Second, a state may develop a
different regulatory approach that is,
however. analogous to the feceral
program because it satisfies the
performance objectives for each
program element. EPA's final technical
requirements reflect administrative and
technical decisions that do not always
have to be duplicated for a state
program to be no less stringent in
performance. For example, the federal
requirements for new UST system
installations mandate the use of
nationally accepted codes. The same
performance cbjective (sound
installations at all new USTs) may be
achieved if the state simply requires
owners and operators to usa certified
installers and the state has a system of
licensing or certifying installers that
includes adherence to these same code
If a state uses another approachor
requires a different method than that
specified under the federal program., the
state must demonstrate that it has
achieved the federal objective within
that program element to te accepted to
operate “in lieu of" the federal program.

In acopting this second approach. the
state may develop different regulations
that provide as specific and clear
directions for the owners and operators
as do the federal requirements. One
advantage of this method of rulemaking
that the regulated communities will
understand their responsibilities and
can be held to comply with them.

Alternatively, a state may choose to
prcmulgate regulations that are more

encral and then supplement these with
Getailed policies and guidelines to
instruct the regulated community and
the public of its requirements and
procedures for implementing the
regulations. These general requirements
must at least provide the state with

_ authority to hold all UST system owners

and operators responsible for achieving
the overall performance goals provided
in the objectives, even if the state
regulations do not specify exactly how
to meet each performance goal. This
method of rulemaking, however, has a
significant disadvantage in that it may
increase the state's implementation
burden because, to be enforceable. any
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such general requirements must be
suppiemented by other state actions that
ensure adequate clarification of how, at

a minimum, to achieve the performance -

goal. Supportive actions could consist of
state administrative policies, technical
interpretations, procedures, or
guidelines that more clearly establish.
how the general requirements can be
met. For example, if the state regulations
require the use of only approved
methods of release detection. then some
system for'review and approval of
release detection methads must be
developed by the state that will not
result in approval of methods less
stringent than those allowed under the
federal program.

Several commenters on the December
23 supplemental notice expressed
concerns about this type of state
approach and whether state guidelines
should be suificient for program
approval as opposed to-detailed state
reguiatory requirements. Several other
commenters felt that procedures and
guidelines would be adequate to
demonstrate the adequacy of a state
program and. that this could asignificantly
expedite program approvalis, thus
allowing the state to concentrate its
resources on cleanups and other
necessary activities. Two commenters
objected to allowing state guidelines or
procedures to replace state regulations
for given requirements. One of these
commenters wrote that regulations and
statutes should be required in order to
eliminate the possibility of an informal
change in policy or of enforcement
problems. The other commenter felt that,
in order to provide fair notice and

___clarity of state methods, such guidelines ..

or procedures must be submitted for
public notice and comment.

In response to those commenters who
expressed concerns over whether state
guidelines should be sufficient for
purposes of program approval, EPA is
clarifying that guidelines are not a
substitute for regulationa. Guidance
documents and written policies are not
generally enforceable, while regulations
do have the force of law. However,
because EPA's Subtitle I program
approval process focuses on whether a
state program meets federal
performance objectives, an approvable
program will not need to have the same
level of detail and specificity in
regulations that would be required if the
approach to program approval invoived
a comparison of individual state
requirements with the federal standards.
State requirements that meet the
underlying federal objectives are
sufficient for approval:in terms of .
meeting the no less stringent criteria,

irrespective of whether or not they are
supplemented with additional guidance
or procedures. However, if the state
does not provide specific encugh
direction to the regulated community
and public.on how to implement the
state regulations. the state may not
receive approval for their UST program.
General regulations are difficuit to
enforce because the vagueness and lack
of specificity may confuse owners and
operators who will then be less likely to
try and comply with them, Without the
ability to provide adequate enforcement
through clear direction, the state
program will not be approvable. One of
the criteria for withdrawing approval of
state programs (§ 281.80(1)) is the lack of
ability to enforce state regulations; thus,
it is also a criterion for approval. An
instance-of where clear direction might
be needed occurs in the objective for
release investigation, confirmation and
reporting, which says that a atate must
have standards that require prompt
reporting of confirmed releases. The
state should define what “prompt” is
using a number so that the owners and
operators have a clear direction on
when such reporting must be done and
so that the state has the ability to
determine and then to enforce a |
violation of this reporting requirement.

_ Therefore, where specific state

standards are not embodied in statute or
regulations, the Agency will consider
policies or guidance documents
submitted with the state application for
approval if they are used to support
applicable general state regulations.

Third, a state can use, for example, a
combination of the above approaches
that copies some elements of the federal
program in some elements, and uses a
different regulatory approach in other
program elements. The state program
will have met the no less stringent
criteria for state program approval if the
regulations within each element achieve
the performance objectives for those
elements.

d. State approaches to gmund—water
classification. EPA recognizes that
releases from UST systems located in

- certain sensitive areas could pose a

greater risk to human beaith and the
environment than other areas. In
deveioping the technical reguiations, the
Agency considered and requested
comments on a federal classification
approach under which a class or classes
of UST systems located in higher-risk
areas would be subject to more stringent
requirements than UST systems located
in less sensitive areas. After careful.
consideration of this issue, EPA rejected
the concept of a federal ground-water
classification scheme in promulgating

the final technical regulations for
underground storage tanks. (This is
discussed in more detail in the technical
standards rule, published elsewhere in
today’s Federal Register.) The Agency
strongly believes that the classification
of ground water must be based on highly
localized hydrogeological circumstances
and, therefore, that classification should
be a state or locaily initiated activity.
The Agency has also concluded that
criteria for a national scheme of
classification (that is, one that could
encompass all the conditions across the
country) could not be developed and
feasibly applied to the national UST
program.

A classification approach to
regulating UST systems at state or local
levels, however, where local
environmental conditions are better
known. may be feasible and
appropriate: such a classification
approach could result in improved
environmental management. For
example, several states have karst or
limestone areas wiere contamination.
once released. is nearly imzpossible to
contain. In such areas, the state is free
to consider whether secondary

containment with interstitial monitoring

could provide enhanced leak detection
and better prevent releases in these
sensitive areas. Under today’s approach
to program appmval. the Agency allows.
but does not require, states to develop a
classification approach for use in
determining whether more stringent leak
detection and containment standards
should apply:to UST systems being -
located in sensitive or high-risk areas.
States that have aiready developed a

- classification system may decide touse = -

it to regulate USTs. Under today's final
rule for state program approval, the .
federal objectives must be the minimumxm
requirements in all areas of the state for
the program to be determined “no less
stringent” than the federal program:
however, states could use a
classification scheme to establish
standards for certain areas that are
more stringent than those under the
federal program.

e. The use of state variances in
approved programs. The Agency
solicited comment on the use of
technojogy- and risk-based variances in
the preamble to the proposed EPA
technical standards rule {52 FR 12739
and 48641). Technology-based variances
are included in the federal technical
regulations (published elsewhere in-
today's Federal Register). For example.
the release detection standards allow
owners or operators to use non-specified
methods of release detection if they can
demunstrate to the implementing
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agency, or if the implementing agency
otherwise determines, that the
.alternative method will achieve
performance that is as effective as the
allowed methods. Risk-based variances
- would allow less frequent or alternative
approaches to release detection of
protected tanks in areas where the risk
to human health and the environment is
believed to be lower (for example,
where ground water is deep and not
vulnerable to contamination). The
Agency has decided not to include risk-
based variances in the federal technical
standards rule because it is the
. Agency's experience that variances
based on site characteristics are
generally difficuit to justify and
implement. In a regulated community
the size of the national UST community,
such a provision wauld be practically
impaossible for EPA to implement
throughout the nation. Instead, the
Agency has developed national
standards that set a baseline of
protection in all areas.

. This subject also ariges in connection
with state program approval. In the - -
December 23, 1987 Supplemental Notice
(52 FR 48645), the Agency solicited
comments on whether state programs
should be approved if they had a
variance procedure for owners and
operators of petroleum UST systems
that allowed alternative and less
stringent release monitoring methods in
lower risk areas {for example, a state
could prospectively classify such lower
risk areas). The Agency received some
comments in favor and some in
opposition to this approach. In

. reviewing these comments, the Agency
has decided not to allow approval of
state programs that do not maintain the
minimum federal objectives in all areas
of the state. An important reason for not
accepting the use of less stringent
release detection in “lower risk areas” is
the difficulty in clearly establishing
what constitutes a lower risk. Several
state officials commented that they
would not be ailowed by the public to
“write-off” less vuinerable areas.
Another commenter questioned the
judgement of classifying lower risk

-areas based on ground water because a
safety and.health hazard {explosive or
toxic gases) could be present at any site
with a release. EPA agreee that the final
technical standards for release detection
have been developed to enable the early
detection and minimization of all
releases to ensure that present and
future ground water uses are protected
at all sites and that all health and safety
threats are avoided. The state
requirements can do no less if they are
to be considered no less stringent. For

this reason. today's final state program
approval objectives for no less stringent
programs do not allow approval of
states if these states permit less

.stringent release detection in areas that

are described or classified as less
vulnerable, whether on a case-by-case
or ciass basis.

If a state program includes a variance
procedure, it can still be approved if the
state can demonstrate that its eligibility
criteria and procedures for reviewing
site-specific or more general technology-
type variance requests will ensure no
less stringent protection of human
heaith and the environment. However, if
a state allows variances, it must agree to
issue them only in a manner that is no
less stringent in protecting human heaith
and the environment as the federal
program. Terms of this agreement will
be specified in the MOA included in the
state program application.

Following is a more detailed
explanation of the objectives associated
with approval of no-less-stringent state
program elements.

2 New UST Systems and Notification
(8 281.30) ‘

EPA has concluded that an important
objective of the national UST program is
for all new UST systems to be designed.
constructed, installed, and protected
from corrosion in a manner that will
prevent releases during their operating
life.'Also, certain notification
requirements should be met when new
USTs are installed. States can achieve
this objective in several ways: Adopt
the same new UST system requirements
found in the federal technical standards:
require new UST systems to be built and
installed in accordance with nationally
recognized industry designs and
standards by incorporating the
applicable national codes and practices
directly into-state requirements; or
adopt such codes by reference into state
regulation. The proposed federal
objective for new UST systems has been
revised somewhat to reflect changes
made in the final technical standards
and public comment received on the
proposed abjective. The objectives for
design and construction have been
merged with the installation objective to
emphasize the common reliance on
established codes in today's final
technical standards rule.

Some commenters were concerned
that a general dependence on current
national consensus codes would not be
protective of the human health and the
environment. As discussed in the
preamble to the technical standards
rule, published elsewhere in today’s
Federal Register, EPA does not agree.
The Agency's analysis of these industry

codes and practices. public comments
on the proposal, and new information r,
the causes of releases from UST syste

has led to the conclusion that
implementation of these nationally
recognized codes will protect human
healith and the environment. EPA notes
that several of these codes for new UST
system design, construction, and .
installation have been revised and
improved since the publication of EPA’s
proposed technical requirements on

April 17, 1987.

Another commenter was concerned
that state requirements adopting current
industry codes will not reflect future
improvements in technology when they
occur. The Agency believes the current
industry codes and standards are
already protective of human healith and
the environment. If a state adopts
current codes and those codes are later
updated and improved in response to
new knowledge and technological
developments, the state may decide ‘o
adopt the revised code, but it will not
generally be required to do so for
purposes of program apgroval. They
may need to submit program revisions in
the future, Lowever, if the federal
technical standards are revised based
on a new coda.

One commenter suggested that EP:
specify which industry standards were
acceptable. The commenter believed
that EPA should not assume that all
standards developed by all national
groups were adequate. For each element
in which. codes have been developed.
the final federal technical standards list
the appropriate codes that may be used
for purposes of ompiiance. _

The federal abjective concerning spill
and overfill equipment (§ 281.30(b))
requires that the state program ensure
that all owners and operators of new
UST systems ingtall equipment to
prevent spills and tank overfills. In
addition, when ranks are upgraded. such
equipment must be instalied as part of
the upgrade. Th~ proposed objective
{8 281.32(b)) was modified to reflect
changes in the final technical rule. The
federal requirernent for spill and overfill
equipment was originally contained in
Subpart C. Gei:eral Operating
Requirements. In today’s final technical
standards rule, this requirement for
equipment has been moved to Subpart
B, UST System Design, Construction.
Installation and Notification. To remain
consistent with this formatting change in
the federal technical standards rule, the
final otjiective for spill and overfill
equipm:nt has been included with th
objectives for New UST Systems in the
state program approval rule
(8 281.30(b)).
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To be no less stringent in this area,
the state must have requirements that
all new tanks must have spill and
overfill equipment (except as noted
below). Equipment to provide such
protection includes small catchment
basins for spills, and alarms, automatic .
flow restrictors. or shutoff devices for
overfill prevention. A provision has
been added to clarify that states do not
have to require spill and overfill’
equipment on tanks that are manually
filled through the addition of less than
25 gallons of product at a .time (for
example, used oil storage collection
tanks at service stations that are
manually filled in small volumes). This
change recognizes the limited equipment
exemption that has been added to the

. final EPA technical standard concerning

spill and overfill equipment.

The proposal allowed state
substitution of requirements on
transporters in lieu of spill and overfill
equipment. Several commenters were
concerned that this provision could
interfere with current regulations set
forth by the U.S. Department of
Transportation, and that they would’
also not provide sufficient spill and
overfill protection. EPA agrees that this
problem cannot be adequately solved by
procedures required on the transporters
alone and that requiring UST preventive
equipment is more protective. Therefore,
the final objective has been revised to
no longer allow for substitution of
procedural requirements on transporters
in lieu of spill and overfill equipment on
the UST system.

The federal objective concerning the
notification requirement (§ 281.30(c)) is

that the state program ensures that all

owners of new UST systems nctify the
implementing agency of the UST's
existence. Under section 9002 of RCRA.
this notification requirement already has
been implemented naticnally for
existing UST systems. Owners of
existing and new UST systems were
required to notify the designated state
agency of the existence, age, size. type,
use and location of their USTs beginning
May 1986. Therefore, states may be
approved if they only require owners
and operators of new UST systems to
notify the state agency because
aotifications of existing USTs have
already taken place under existing
federal authorities. . o
Although it was not included as a
requirement for state program approval,
the April 17 proposal solicited comment
on whether approved states must
require updated notifications from
owners and operators of existing USTs
(52 FR 12857). Updates of existing
notifications, however, are not

mandated by federal law and are not.
part of the final federal technical
requirements. In general, commenters
concurred with the decision not to
include updating as a state program

approval requirement, although several

pointed out that such updated
information may be useful to the state.
A few commenters expressed their
belief that states should be required to
update existing tank natification
precisely because this data is useful to
the state for enforcement purposes.
Although some states may choose to
have notification updates as part of their
program, EPA is not requiring collection
of this information for purposes of state
program approval because it is not
required under the federal program.

Another commenter pointed out that
the federal notification form was
proposed (on April 17) to be revised to
include a new compliance status section
that must be fiiled out by new UST
system owmners and operators, The
commenter questioned why this
additional information was not included
in the objective for new UST systems in
approved state programs. While this
information will be useful to the
implementing agency, EPA is not.
convinced that such:a requirement is
necessary to achieve the federal
objective for new UST systems. The
new UST system compliance checklist is
to assist in compliance monitoring, and
will not act as a substantive
performance standard. Because the
additienal information is an -
enforcement tool rather than a new UST
system standard, it is not required as
part of the objective for new UST

systems. Thus, states will be left with
- the discretion as to whether or not they

desire to use the notification form to
collect this additional information on
new UST installations for purposes of
compliance monitoring

3. Upgrading Existing UST Systems
(§281.31) -

An important national objective is to
ensure that unprotected steel UST
systems are either upgraded or replaced
within 10 years. This phase-in of-
protected tank systems is expected to
prevent numerous leaks that would
otherwise occur in the future due to
corrosion of unprotected sieel. The
upgrading of existing UST systems
ensures that existing USTs meet
essentially the same standards of
protection as new UST systems. Thus,
by 1998, all UST systems must prevent
releases due to corrosion, and spills or
overfills. This 10-year schedule,
however. does not include installation of
release detection devices, which must
be completed within 5 years according

to the release detection objective at
§ 281.33(b).

This 10-year goal may be achieved in
two general ways. First, the state may
develop a phase-in schedule that wiil
bring all the USTs into compliance
incrementally during the 10-year period.
The phase-in schedule could be based
on the age of the tank, ground-water
sensitivity, county, zip code or any other
factor chosen by the state. Second. the
state may establish the same baseline
goal as the federal requirements (1998),
without specifying a detailed phase-in
schedule.

The proposed objective for upgrading
existing UST systems included a
provision that allowed states to
demonstrate in the state program
approval application how other state
requirements will achieve this federal
goal without an explicit 10-year. -
deadline. In the Supplemental Notice.
EPA described what such a
demonstration might consist of and
requested comments on this approach.
While several commenters enccuraged
the use of this more flexible approach,
other commenters objected that the 10-
year deadline was not simply a goal to
work toward but that it was a
requirement that must be achieved. The
language in the proposed objective
created confusion on this point. The
discussion of this objective in the
Supplemental Notice further raised
commenters' concerns because it said
that states could establish other
requirements that might reasonably
achieve the same general objective by
prompting most unprotected tanks to be
upgraded. One commenter asked for a

- definition of “most tanks.” Another

commenter argued that if EPA's best
judgment dictates that tanks should be
upgraded within 10 years (as required in
the federal technical standards), then a
state program that does not accomplish
this is not as stringent as the federal
program.

The Agency has considered these
arguments and has deleted the provision
that allows a demonstration of how
upgrading will be achieved without a 10-
year deadline. An important goal in the
federal technical standards rule is for ail
existing UST systems storing regulated
substances to be required either to-
upgrade to new tank standards within -
10 years through retrofit or replacement,
or be permanently closed. Most
commenters to the proposed technical
standards rule supported this
requirement (for further discussion, see
the Preamble to the final federal
technical standards rule elsewhere in
today's Federal Register). The Agency
was concerned that the provision in the
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proposed objective would lead states to
believe that a time period greater than
10 years for upgrading was allowable. In
addition, it was unclear what
information would provide an adequate
demonstration. The Agency was
concerned that the interpretations
would vary widely on what was
sufficient for the state program to be
approved and guidance on the subject
has proved difficuit to provide. For all
these reasons, the Agency has deleted
the proposed provision that allowed the
state to demonstrate how the goal of
upgrading existing USTs within 10 years
would be achieved without a deadline.

4. General Operating Requirements
(§ 281.32)

An important objective of the final
EPA technicai standards is the
prevention of releases through the
proper operation and maintenance of
the UST system. EPA has concluded that
the improper operation of UST systems
can resuit in significant releases into the
environment. To achieve the objective of
the comresponding federai requirements
in this program element, a state program
needs to demonstrate that the risk of
operation-related releases is minimized.
This objective consists of five different
provisiona: (1} The use of procedures to
‘prevent overfills and spilis during
transfer; (2) the maintenance of
corrosion protection mechanisms; (3)
ensuring the continued compatibility of
the regulated subsiance stored with the
UST systems; (4] ensuring onty sound
upgrades and repairs, which are
performed in accordance with
nationally-recognized practices: and (5)
maintenance of recordkeeping
necessary to demenstrate recent facility
compliance.

The final technical standards require
that spilis and overdiils be prevented
through the use of proper procedures
during product transier (§ 281.32{a)). In .
response to one commenter’s concern
that the proposed objective in this area
was not specific enough regarding
proper transier procedures, the final rule
now requires that steps be taken to
ensure that the space in the tank is
sufficient to receive the volume being
transferred and that the transfer
operation is monitored constantly. This
change makes it clearer that the
Agency’s intent in this aspect of the
objective is consistent with the final
technical standards.

The objective concerning the
operation and maintenance of corrosion
protection has been madified in
response to commeaters’ concerns
(§ 281 32(b)). One commenter correctly
pointed out that the proposed objective,
which stated that UST systems must “be

operated and maintained to prevent
releases due to corrasion for the
operating life of the UST systems if they
have been equipped with carresion
protection™, was ot specific enough to
ensure that stateg achieved the same
performance goals as the comresponding
EPA technical standards. Thus, the
revisions to the final wording of the

"provision clarify EPA’s intent that

procedures for operation and
maintenance of corrasian protection be
carried out by someone knowledgeable
and trained in corrosica protection. The
goal is to ensure that the necessary
protection is in place and operating
properly. A note has been added for
further guidance to suggest that state
requirements in this area build on
several existing national codes (such as
those established by the Nationai
Association of Corrosion Engineers).

. State programs st hold owners and
operators respansibis for ensuring
compatibility between tank systems and
their stored substances (§ 281.32(c)).
EPA has concluded that incomparibility
can resuit in releases dne to struciural
deterioration of tanks or piping. EPA
recommends the use of certain industry
codes for ensuring the compatibility of
alcohol-bilended fuels with fibergiass
tanks. For purposes of program
approval. a state requirement in
this erea wouild be sufficient (as itis in
EPA's final technical standard in

§ 280.32}.

The general operating objective
inclodes & prowision that addresses UST
system wpgrading and repairs
(8 281.32(d)). An additional requirement
that has been added to this objective is
that the system be found structarally
sound before wpgrades or repairs can
take place. EPA has conciuded that such
an assessment is an important
performance objective because all repair
and upgrade technologies depend on the
structural soundness of the existing
system. Today’s final technical
standards for-upgrading and repairs
emphasize this initial assessment of
tank system soundness before a repair
or upgrading. The change to the federal
objective similarly reflects this
clarification of the corresponding
federal requirements. This change also
is made to respoad to conreras raised
by some commeanters on the December
23 Supplemental Notice that the
proposed objective appeared to ignore
the emphasis on an initial assessment

that was included in the proposed (and

now final) technical standard
concerning repairs.

To clarify the proposed objective, EPA
has revised the language for the final
rule to ensure that states mandate that

such assessments are conducted. There
are several approaches for determining
the structural integrity of tanks, for
example, internal inspections, vacuum
tests, and tightness testing. To meet this
objective, a statas may allow several
approaches, mandate a specific test
technology. or simply require thata
general performance level be achieved.

This objective also ensures that
upgrades and repairs are conducted in a
manaer that will prevent future releases
for the remaining operating life of the
UST system. Under today's final
technical rules, a steel tank that is
structurally sound may be upgraded or
repaired by use of an internal lining
alone (without cathodic protectionj. by
retrofitting with a cathodic pratection
system. or both. FRP tanks must be
repaired by the tank manufacturer’s
authorized representative or in
accordance with national codes EPA’s
final technical standards require the use
of applicable naticnal ccdes and. .
standards to ensure sound repairs and
upgrading practices. Thus, the
stringency of the state requirement will
be considered in light of these existing
nationaily recognized practices.

‘The final provision of the general
operating objective establishes that
state programs must require UST
owners and operalors to maintain
records of monitoring, testings, repairs.
and closure suificient to demcnstrate
recent facility compliance status, except
that repair and upgrading records must
be kept for the operating life of the
facility (§ 281.32{e)). As discussed in
greater detail in the preamble to the
final technical standards rule (elsewhere
in today's Federal Ragister), the Agency
has concluded that some recordkeeping
requirements are necessary to establish
the recent compliance status of this
large regulated community because
reguiar reparting and frequent and
routine inspections at all sites are not
feasible. Gne commenter requested that
EPA specify extensive recardkeeping
requirements for state programs.
including site plans and tank tests. EPA
encourages states to require that owners
and operataors keep site plans on file as
they could be useful. However, EPA will
leave this administrative requirement,
as weil as other specifics of
recordkeeping, ‘0 the discretion of the
state according to the needs of its
particular UST program.

In svalvating whether a state program
is no less stringent in this area, the
Agency will consider four points
pertaining to the state’'s recordkeeping
requirements. First. the state must
require recards addressing the same
areas of the program that are mandated
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under the federal technical standards.
These areas are listed in the objective
and include release detection .
monitoring, corrosion protection testing,
testing and certifications for repairs and
upgraded UST systems. and site
assessments at closure. Second. the
state program must require records to be
retained long enough to demonstrate
recent facility compliance. EPA has
designed the final technical standards to
represent a minimum paperwork burden
that will still enable an inspector to
assess current facility compiiance
during an on-site inspection. These
requirements in the technical standards
rule may provide a guide for states to
follow in developing their own
requirements.

Third, the state's requirements must
ensure that documentation of
compliance is sufficiently detailed to
enable an inspector to evaluate
compliance in the areas mentioned
above. For example, site assessment test
results that demonstrate the condition of
the site at closure must be available.
Finally, the state program must require
that all on-site records be made
immediately available. when requested
by representatives of the state agency,
or provided promptly to the inspector
when they are stored off-site. If a state
requires routine reporting, or collects
and maintains this information itself,
then an owner and operator may not
need to maintain records on-site in order
for the state program to meet this
objective.

5. Release Detection (§ 281.33)

The detection of releases from new
and existing UST systems is an
important objective in the federal
program. In the preamble to the
December 23 Supplemental Notice (52
FR 48645), EPA discussed five major
provisions of the performance objective
for release detection. These provisions
included requirements for: (1) The
phase-in of release detection
requirements; (2) new petroleum tank
systems: (3) the applicability of release
detection to both tanks and piping, and
the capability of detection methods
used; (4) new hazardous substance UST
systems: and (5) all existing UST
systems.

EPA received numerous comments on
- these proposed objectives, as well as the

April 17 proposed technical
requirements for release detection. The
comments related to the proposed
objective are addressed below, while
the comments on the federal technical
standards for release detection are
discussed in the preamble to the federal
technical standards rule published
elsewhere in today's Federal Register.

The final technical standards for release
detection have been revised to reflect
public comment as well as new
information available to the Agency
since proposal regarding the causes of
releases from UST systems. These
changes in the federal technical rule are
summarized in Section IV.D. of the
preamble to that final rule package.

First, more frequent tank tightness
testing (annual) of unprotected tanks is
required during the 10-year upgrading
period. Second, less frequent monitoring
of new and-upgraded tanks is allowed
for 10 years from installation or upgrade,
or by 1998 if it is later, at which point
release monitoring must become more
frequent. Third, the schedule for phase-
in of release detection over 1 to 5 years
at existing tanks will be based on age;
and fourth, release detection is phased-
in sooner on pressurized piping systems
(within 2 years).

EPA has modified the substance and
organization of the proposed release
detection objective in today's final rule
as a resuit of these changes and the
reformatting of the final technical
standards. The changes in the format for
the final release detection objective
resulted in a section for: General
methods, phase-in of the requirements,
requirements for petroleum tanks and
piping, and requirements for hazardous
substance USTs. The following
discussion addresses the changes to the
federal objective for release detection in
greater detail.

a. General methods (§ 281.33(aj). An
important provision of the release
detection objective is for state programs
to ensure that only those methods are
used that can detect releases from UST
systems as effectively as methods
allowed under the federal program. The
technical standards for release detection
specify general performance and design
requirements, for several different
detection methods to ensure reliable
detection of releases. Accordingly, the
proposed objective for state programs
generally required the use of methods
that are as effective as the methods
ailowed under the federal standards.
and that the method be designed,
installed, operated and maintained so
that releases are detected.

A few commenters expressed concern
that this provision of the proposed:
objective was vague and should include
some of the details from the proposed
technical standards concerning
allowable methods. For example, one
commenter expressed concemn that the
wording of the proposed objective
would allow states to use different types
of interstitial monitoring, and that such
flexibility would place an undue burden

of oversight and evaluation on the state
implementing agency. _

EPA does not agree that the objective
must include the same details contained
in the final federal technical standards.
As stated earlier, state programs do not
have to mandate exactly the same
requirements as the corresponding
federal standards in order to be no less
stringent. The state program must have
an approach. however, that wiil ensure
at least an equivalent level of
performance as the federally-allowed
metkods. EPA plans to issue guides soon
concerning the performance and correct
use of various generic methods of
release detection that should assist
states in developing their own
guidelines and evaluations of release
detection methods

The provision of the proposed
objective regarding general methods has
been revised to reflect changes made in
the final release detection :echnical
standards. First. wording h23 been
added to § 281 33(a)(1) clarifying that
release detection methods must be able
to detect releases from any portion of
the UST system “that routinely contains
the regulated substance.” EPA interprets
this phrase to inciude all underground
delivery piping and the tank vessel itself
{except for the very top of the tank,
which is protected by overfill prevention
requirements). This clarification ensures
that several viable methods of release -
detection are not disallowed (for
example, in-tank level gauges that
cannot detect releases due to loose bung
hole covers, or double-wailed tanks that
do not cover the full 360-degree
circumference of the tank).

The proposed objective for release
detection specified that, in general, the
method of release detection chosen must
be capable of detecting a release of
regulated substances before it migrates
beyond the excavation area. This
phrase. “before it migrates beyond the
excavation area,” was intended to be
the performance goal that the state
requirements must meet. The Agency
requested comments on this language in
the Supplemental Notice, specifically on
what types of state requirements would.
ensure a similar level of performance as
the federally-allowed methods. The
Supplemental Notice discussed the
placement of ground-water monitoring
wells as an example of possibie
flexibility in specific requirements. EPA
noted that state regulations permitting
ground-water monitoring wells to be
located outside the excavation zone
might be acceptable if another method
was combined with the wells. One
commenter pointed to a contradiction
between this example and the
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performance requirement, and asked for
clarification.

The phrase “before it migrates beyond
the excavation area” has been deleted
.in the final objective for release
detection because it precludes the use of
some acceptable out-oi-tank methods of
release detection that are sometimes
installed just beyond the excavation
zone. such as ground-water monitoring
wells. The state should be able to allow
the use of the same reiease detection
methods that are allowed under the
federal technical standards. EPA has
deleted the original pirase and added a
second sentence that specifies the
factors that must be considered when
comparing other release detection
methods against the methods approved
in the federal technical standards. This
change alters the basic performance
goal that the state requirements on
release detection methods must achieve;
the new performance goal consists of a
comparison with the federally-allowed
methods. The federai technical
standards allow six methods of release
detection and also ailow any other
methods that meet either of two more
general release detection requirements.
One of these requirements is a release
detection rate of 0.2 gallons per hour
(8 280.43(h)(i}). The aiternative is a
comparison test of the effectiveness cf
the proposed method against the first six
methods, which consists of a
demonstration by the owner and
operator for the implementing agency
{§ 280.43(h)(ii)). Therefore, the language
in the final release detecion objective
for state program appruoval is intended
to allow the state to permit the use of
any of the federally-approved methods
as well as any methoda that the state
determines are as eifective as the
federally-approved methods.

- Second, § 281.33(2)(2) has been
revised to specify that all methods must
be properiy calibrated in addition to
being designed. instailed, operated, and
maintained to detect releases. This
minor change makes the objective
consistent with the approach in the final
technical standards. Third, wording has
been added that makes it clear that all
methods must be impiemented in
accordance with the capabilities of the
method. This change reflects an
amendment to the technical standards
to clarify that a method not only has to
be capable of detecting small releases
but must also be operated in a manner
that will make use of those capabilities.

b. Phase-in of regwrements
(5 281.33(bj). As discussed in the
preamble to the December 23
Supplemental Notice. EPA has also
concluded that to be no less stringent. a

state program must ensure that release
detection is appiied at all UST systems
as rapidly as required under the federal
program. The Agency is convinced that
numerpus existing UST systems are now
leaking and, therefore, an important
performance objective for state
programs is quick detection to enable
initiation of release response and
corrective action. The proposed
objective allowed states the flexibility
to complete this phase-in in different
ways providing that it is completed as
rapidly as under the federal technical
standards rule. Severai commenters
supported this approach. Several others,
however, expressed the belief that EPA

should not permit any variation from the -

proposed federai technicai standards
with regard to phase-in dates for
purposes of state program approval.
commmenters were concercad that
the proposed objective would ailow any
state phase-in method to be approved
and did not clearly identify evaiuation

criteria for determining acceptable state -

phase-in approaches.

In today’s final technical standards
rule. EPA has decided to phase in
release detection over 1 to 5 years at all
UST systems following a specific .
sckedule that is based on the age of the
UST system. This approach was
suggested by numerous commenters.
Although EPA recommends that a
similar appreach be used by state
programs. the Agency has decided to
retain flexibility in the final abjective to
continue to allow states to use other
phase-in approaches. EPA believes
numerous other reasonable approaches
are possible incinding the phase-in of
release detection sooner at UST systems
located near drinking water wels. The
key to meeting this federal objective is
to ensure that release detecticn is
scheduled to be compieted at ail UST
systems before the end of the 5>-year
phase-in period.

In response to some commenters’
concern about the clarity of this
abjective, the final objective has been
revised to mandate that states provide
“an orderly schedule that completes™
the phase-in within 5 years. Although
states do not have to use the criterion of
age to be no less stringent in
petformance, they must provide a phase-

" in schedule that results in significant

segments of the reguiated communmity
using release detection methods well
before the end of the 5-year time period.

Approaches that allow a majority of the -

reguiated community to wait until the
end of the 5-year period would not be
accepted as an “orderly schedule.”
Allowing the major portion of the
regulated community to wait until the

end of the period will result in serious
noncompliance because much of the
regulated community will wait until the
last minute to apply release detection. A
scarcity of release detection services
would then result when everybody
begins to demand these services at the
same time, and releases will continue to
go undetected in the interim.

EPA has also clarified § 281.33(b)(2) to ~
require that each state's phase-in
approach mandate that either release
detection be applied or the system be
closed. The objective for release -
detection proposed on Decemoer 23 did
not include a conditional requirement to
close the UST system if the owner or
operator chose not to apply release
detection. One commenter argued that
the requirement to close is a powerful
incentive to ensure that release
detection takes place. and therefore. is
important to the achievement cf the
objective. This commenter po:nted out
that such a requirement was preposed in
the federal technical standards and is
important to ensure that facilities are
not allowed to operate in
noncompliance (without rejease
detection) after the phase-in period is
over EPA agrees with this commenter
and has revised this objective ‘o incl
this requirement. .

The final cbjective has been change
also by adding the requirement that
release detection methods that can
detect a release within an hour must be
applied at all pressurized underground
piping within 2 years of the eifective
date of the federal requirements. This
change reflects the increased stringency
of the final technicai standards
concerning release detection for
pressurized piping. EPA beiieves that an
important periormance objective is that
state programs ensure that qutomatic
flow restrictors or shutoti equipment or
other honrly monitoring methods {such
as vapor monitoringj with aiarms be
applied to all pressurized piping as
rapidly as is required under the
corresponding federai requirements. The
Agency has concluded that pressurized
piping without such reiease detection
equipment poses a serious threat ta
human health ard the environment.

¢. Requirements for petrofeurn anks
(§ 281.33(c)). Another important aspect
of the proposed release detection
objective was for all release detection
methods to be applied at least monthly,
except that for 10 years. infrequent
tightness testing combined with mogaaly
inventory control could be used. A
discussed in the preamble to the
proposed technical standards. EPA
believes that repeated monitoring on a
frequent to continuous basis is the first
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step toward minimizing threats pased by
releases from UST systems, particularly
existing systems unprotected from
corrosion. EPA did not receive any
comments on this aspect of the release
detection objective except that one
commenter requested further
clarification of the proposed frequency
requirements. However, three important
changes in today's final technicai
standards have resulted in a revision to
this provision of the final objective in

§ 281.33(c), and they are discussed
below.

First, the final technical standards for
release detection have been revised to-
allow tightness testing every 5 years
combined with monthly inventory

“ control for the first 10 years after the
tank is installed or upgraded, or until 10
years from the effective date of today’s
requirements, whichever is later. The
final objective has been revised to
reflect these changes in § 281 33(c}{1).
After 10 years, monthly moaitoring must
be conducted. even at protected
petroleum tanks equipped with spill and
overfill prevention devices. Again, this
change reflects the performance
requirements in EPA’s final technical
standards. ’

Second, the final release detection
standards have been changed to require
either monthly monitoring or annual
tightness testing in combination with
monthly inventory control for all
existing petroleum tanks unprotected
from corrosion or not equipped with
spill and overfill prevention devices.
The final objective has been revised to
reflect these changes in § 281.33(c)(2).

Third, all the final release detection
technical standards have been

reorganized and the release detection - -

objective has been changed accardingly
to reflect this. Thus, today's final
objective highliglits more clearly the
requirements for petroleum tanks by
featuring them in new § 281.33(c).

d. Requirements for petroleum piping
(§ 261.33(d)). Another important aspect
of the release detection objective is
monitoring of the underground piping
attached to the tank. In the proposed
objective (as well as the proposed
federal technical standards for release
detection), all underground piping had to
meet the same release detection
requirements as the tanks except that
new pressurized lines without
continuous monitoring had to use
automatic shutoff equipment. Today’s
final objective concerning release
detection for the piping reflects several
changes that are due to revisions made
to the final technical standards.

First, to be consistent with the final
technical standards. the provision in the
objective pertaining to release detection.

for petroleum piping has been separated
from the one for the tanks. This change
is intended to clarify the different
performance objectives that must be
achieved for the piping. In addition,
monthly inventory control as a method
of release detection ig not sufficient to
meet this requirement because it i3 not
as effective as any of those methods
allowed under the federal technical
standards (see § 281.33(a}(1)).

Second. a phrase has been added to
clarify that only underground piping that
routinely contains petroleum must have
releage detection. State requirements do
not have to address release detection for
fill pipes and vent pipes to be
considered no less stringent. .

Thixd, the objectives for pressurized
lines have been made clearer to indicate
that all such lines must be equipped
with release detection that is able to
detect a release within an hour by
restricting or.shutting off flow or
sounding an alarm. In addition to hourly
release detection equipment. monthly -
monitoring must be appiied to
pressurized piping or anzual tightness
tests must be conducted. Reflecting
clarifications of the final technical
standards, these changes indicate the
Agency's increased concern about the
threats posed by pressurized piping. -

Fourth. the abjective for suction piping

.has been changed to make clear that

these types of lines, as in the federal
technical standards, must be tightness
tested every three years. Two passible
exceptions exist. Testing every three
years is not necessary if a monthly
method of release detection is in use, for
example, release detection that already
applies to the tank. The other possible

‘exception to testing every three years is

in the case where the suction piping
system is designed so that product
always drains back into the tank when
the suction is released and the design of
the piping is such that an inspector can
immediately determine the integrity of
the piping system. These types of piping
systems generally have an easily
accessible check valve near the
dispenser that an inspector can test to
identify if the system is working
correctly. Further discussion on the
technical aspects of the design of a
suction piping system may he found in
the preamble to the finai tecanical
standards rule (section IV.D.) and in the
preamble to the proposed technical
standards rule (52 FR 12745).

e. Requirements for hazardous
substance UST systems (§ 281.33(e)).
The final provision of the release
detection objective is release detection
for hazardous substance UST systems.
The proposed objective specified that all
existing systems must meet the same

requirements as existing petroleum UST
systems, and that all new UST systems
must use secondary containment and
interstitial monitoring unless the state
approves another method. EPA is today
promulgating the final objective
substantially as proposed. The objective
has been reformatted, however, to add
clarity and to reflect the organization of
the final technical standards rule.

First, the release detection objective
for hazardous substances for both new
and existing UST systems has been
consolidated into one two-part objective
The objective for existing hazardous
substance UST systems (§ 281.33(e)(1))
is followed by the objective for new

- ones (§ 281.33(e)(2)). The wording in the

objective for existing UST systems
refers back to the objectives for
petroleum UST systems for purposes of
simplicity, but the meaning of the
requirement is unchanged from the
proposal. -

Second. a couple of minor wording

‘changes have been made to the

proposéd language concerning the
objective for new UST systems in

§ 281.33(e)(2). The deletion of the “na
less stringent” language and the
substitution of wording that holds
variance approvals only to methods that
are "“as effective as" methods already
allowed under the state program is
intended to clarify that the performance
of the methods sought under a variance
must be judged relative to other
methods allowed by a state program.

In addition, an effective clean up
technology must be identified for the
hazardous substances being stored in
the tank. This language has been added

~to-simply make the objective consistent

with the revisions to the variance
allowed in the federal technical
standards rule. This information on
clean up technologies will allow the
state to make a more informed decision
when evaluating requests for a variance
from the secondary containment
requirement. In some cases this may
lead the state to determine that existing
corrective action methods are
unsatisfactory even though release
detection technology for the hazardous
substance is available.

6. Release Reporting. Investigation. and

Confirmation (§ 281.34)

The objective of this program element
is to ensure that all suspected below
ground releases are promptly
investigatec and all confirmed releases
are immediately reported. including all
spills and overfills that are not
contained and cleaned up. EPA will
consider the following points in
determining whether a state program is
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no less stringent than the corresponding
- federal program requirements,

First, the state must requiré the
investigation of all suspected releases.
The final federal technical standards
allow the owner and operator to double-
check data and retest and repair releage
detection equipment before determining
that an unusual condition or signal at
the site signifies a suspected release.
The discovery of released regulated
substances at the UST site or in the
surrounding area must, at a minimum,
be a trigger for investigating a suspected
release. EPA notes that many different
methods are being used already to
investigate suspected releases and they
can be tailored to site-specific

- conditions..

Ancther aspect of this objective is
that the state requirements will need to
establish how and when a suspected
release is determined to be a confirmed
release and corrective action must
begin. It is important that state
requirements for release investigation
be clear on this point. Ambiguity on how
a suspectled release must be investigated
and when it is confirmed may result in

- delays on the part of the owner and
operator in initiating clean up actions.
- Because such delays could increase the
threat to human health and the
environment, vague state requirements
would be less stringent that the federal
technical standards rule, which
establishes a failed tightness test ora
finding of significant contamination in
the bottom of the UST system
excavation zone as two separate ways
of confirming a release. A state program
must ensure that unintended delays in
reporting confirmed releases that may
occur as a result of uncertainty are
avoided.

Second, the state must require a
prompt investigation of all suspected
releases. The federal technical
standards specify completion of the
investigation within 7 days (or another
time period specified by the
implementing agency). In contrast, the
federal abjective for state program
approval purposes simply requires
“prompt” investigation because EPA
believes the precise definition of what
constitutes a prompt investigation
should be left to the discretion of the
states within reason. EPA selected 7
days as a time limit in the final technical
standards because the Agency believes
that the type of investigation (a
tightness test or initial site investigation)
that is being required at the federal level
can be arranged and carried out within
that time period. The ability to
investigate a site, however. can depend
on the site and on the availability of the

existing service community. Therefore, a
state that allows some additional time
for completing investigations may still
be considered no less stringent. For
example, a state that requires more
intensive or complex investigations may
need more than 7 days to complete. EPA
intends to be flexible in interpreting the
promptness of a required state
investigation in consideration of these
factors. However, EPA also notes that if
a state program allows owners and
operators to carry out the same or
similar investigations as required by
EPA significantly beyond the 7 days (for
example, 30 days), that state program is
not likely to meet the objective with
regard to prompt investigation. .

Third, EPA has concluded that spills
and overfills are generally identifiable
through visual observations and that
remedial action should be taken as soon
as possible after such a discovery. The
federai technical standard mandates.
that all spills be contaired and cleaned
up, and reported when they are not
cleaned up or when they are greater
than certain volumes (for example.
greater than 25 gallons for petroleum
releases). To meet the federnl objective
in this area, the state must require that
spills and overfills be cleaned up. Those
spills and overfills that are not -
compietely cleaned up must also be
reported so that the state can ascertain
whether further corrective action is
necessary. The Agency is aware,
however, of states that have varying
levels for automatically reporting
aboveground releases Under today's
rule. a state with higher reporting levels
than those under the final EPA t:chnical
standards (for example, Florida's
requirement for reporting of all spills or
overfills of petroleum greater than 100
gallons) can be consideredn " ss
stringent if two conditions a1. »atisfied:
(1) The state mandates that the
unreported spills be completely -
contained and cleaned up; and {2) the
state has requirements that identify the
specific steps an owner and operator
must take to ensure unreported spills
and overfills are contained and cleaned
up in a manner tha: will protect human
health and the environment. (For
example, Florida has several

requirements in its regulaticns that will

result in complete containment and
removal of all released product.
including contaminated soils.)

EPA has chosen a reporting threshold
of 25 gallons because it feels that its
requirements are sufficient to guide -
owner and operator actiities for spills
under this amount. but that spills larger
than 25 gallons must be reported so that
further and more specifi: guidance can

be obtained by the owner and operator.
However, if state regulations are more
specific than the federal regulations and
provide more extensive guidance for

. how to carry out a clean-up at the sites

with larger spills or overfills, then EPA
believes that the state could allow a
larger reporting threshold and still be
considered no less stringent. Under the
above objective, for program approval
purposes, a state may decide to
specifically guide and direct spill
responses through regulations or
enforceable policies and procedures.
EPA believes the selection of an
approach in this area is a matter of
administrative discretion and is best left
to state decision-makers who must
choose how to effectively implement the
program-in their states.

7. Release Response and Corrective
Action (§ 281.35)

An important objective of the federal
program is that release response and
corrective action be taken as needed to
protect human health and the
environment at all sites with confirmed
releases. For purposes of determining
whether the state program will achieve
this objective ag effectively as the
corresponding federal requirements, the
Agency proposed to evaluate the
stringency of a state release response
and corrective action program by
focusing on several key aspects. First,
the state program must require that
confirmed reieases from the UST system
are promptly stopped. Second. the state
program must require immediate steps
to stop migration of the release. and
ensure that health and safety hazards
are quickly mitigated. Third, the state
program must require that adverse
impacts to soil and ground water be
investigated. identified, and cleaned up .
as necessary to protect human health
and the environment. Fourth, the state
program must require timely reporting of
release responses and corrective actions
taken, including information necessary
to establish cieanup goals and to
monitor cleanup progress at the site.

As discussed in the preamble to the
April 17 proposal (52 FR 12751), the
experiences of several state and local
UST programs indicate that no matter
what approach is taken in the
regulations, the actuai work associated
with UST release response and
corrective action in the field commonly
translates into two general phases: (1)
Immediate abatement actions that are
typically required at many UST sites (for,
example, control of explosion threats
and free product removal), and (2) long-
term release response and corrective
action associated with sail and ground-
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water remediation. For purposes of state
program approval, EPA proposed that
state requirements could achieve the
federal objectives for release respaonse
and corrective action without being
identical to the federal technical
standards. In fact. many of the operating
state and local UST programs have
requirements that are more general than
the technical standards proposed by
EPA. As discussed previously in today's
preamble, when state requirements are
more general in nature, they tend to
place a greater burden on the state to
supply site-specific directions and to

" oversee more closely corrective actions
taken. Recognizing the need for clear
technical direction at clean-up sites,
some states have established release
response and corrective action funds
that provide the state agency with the
capability to take over a significant part
of the responsibility for remedial action
after the owner or operator reports a
release. -

Today's final technical requirements
for release response and corrective
action mandate that the owner and

.operator conduct an initial site
‘investigation and promptly abate health
and safety threats. Free product must
also be recovered to prevent further
movement of the released product,
within the soil or ground water. Once
the initial abatement of hazards has
been compieted, certain conditions may
require that a more detailed soil and
ground-water investigation be
undertaken. After each step in the
‘corrective action process, the owner is
required to report to the implementing
‘agency. In same cases the implementing
agency may require a.corrective action
plan that specifies how further cleanup
will be conducted. At this point, further
corrective action of soil or ground water
proceeds on a site-specific basis.

Several commenters responded to the

. Agency's request for input concerning

_ the proposed approach to the reiease
_response and corrective action
objective. Most of them agreed with the
flexibility provided by the proposed
objective and stated that it not only
provided for adequate protection of
human health and the environment but
wes also feasible for state agencies to
implement.

Another commenter expressed
concern with the proposed objective,
saying that it was too vague, and that
almost all the details of the proposed

_ federal corrective action standards had.
_been left out. This commenter also

- pointed out that the objective omitted
requirements for reparting and public
participation, and requested that they be
included in the final objective.

Afier considering all the comments,
EPA agrees with the commenter who
suggested that more detail had to be
inciuded in the objective for release
response and corrective action. and has
provided more specificity in the final
rule. In particular. the Agency has
clarified in the objective that when a
potential threat to human health exists,
such as the presence of free product in .
the.soil or ground water, a more
extensive investigation of contamination
must be conducted. The Agency also
agrees with this commenter that the
objective should be expanded to ensure
that state programs include
requirements for corrective action
reporting and public participation in the
corrective action process, and the final
objective includes such requirements.

In general, the Agency has concluded
that the states should be left with the
flexibility to choose whether to adcpt
the federal corrective action approach or
to adopt an alternative approach that is
more suitable to the pattern of work and
procedures aiready used by the
implementing agency. Therefore. EPA
believes that the overall goal of the
federal requirements in the area of
release response and corrective action is
to ensure that the basic release response
and corrective action steps that may be
necessary at the site to protect human
health and the environment be carried
out at the site. In order to be no less
stringent than the federal release
response and corrective action program,
the state’'s approach must ensure that
the same basic work will get done in as
timely and effective a manner as is
required by the correspanding federal
technical requirements. This objective
can be met in a state that does not have
all of EPA'’s release response and
corrective action technical requirements
in state regulations. In the same manner
as the other objectives, EPA will require
state programs to meet the underlying
performance goals of the federal
program. rather than all the details
contained in the federal technical
regulations. The following discussion.
addresses this final objective in greater
detail.

a. Assess and stop further releases
(§ 281.35(aj). EPA’s final technical
standards require that all confirmed
releases are promptly investigated and
stopped (§ 280.61 in the final technical
rule). To demonstrate the state
program's stringency in comparison to
this provision of the federal abjective,
the state must provide requirements that
ensure that the owner and operator is
obligated to promptly take action to
assess and stop any ongoing releases at
the site. The actions appropriate to stop

a release will vary depending on how
the release was confirmed (for example.
through a tightness test or presence of
fuel in nearby utility lines) as well as the
conditions at the site (such as a four-
tank gasoline station with pressurized
lines versus a one-tank operation with
guction lines). If the confirmation of the
release identifies the tank or piping
component responsible for the release.
then actions to prevent future releases
could include emptying the problem
tank or not using the suspect piping run
until it is replaced or repaired. However,
if the location of the source is unknown.
then the entire UST system or systems
will need to be considered suspect and
addressed accordingly.

The use of the word “promptly” in the
objective is intended to mean that the
state must require that owners and
operators take such steps quickly to
minimize future releases. The less
prompt such actions are. the more likely
it is that future releases will not be
minimized and. therefore, the state’s
requirement will net be considered no
less stringent by EPA. To provide
adequate enforcement of such a
requirement, the state must clearly
define, using a number, the time frame
within which an owner or operator is
expected to respond to this requirement.
General state requirements that are
further clarified by detailed technical

- guidance or policies will be sufficient to

demonstrate that a state program is no
less stringent in this area.

b. Initiol abatement activities
(§ 281.35(b)). EPA’s final technical
standards require each site with a
confirmed release to be investigated and
addressed to ensure that any immediate
threats to health and safety are
identified and brought under control
(3 280.62 in the final technical rule).
Under the federal program. some of the
concerns that must be identified and"
addresséd at the site include: Explosive
gas levels or vapor threats that are due
to the exposure of contaminated soils:
the off-site impacts of free product (or
resulting vapors) on nearby water,
sewer lines. or in building basements:
and the location of any nearby ground-
water users who couid be exposed to or
threatened by dissolved contaminants in
their drinking water. The objective
underlying these federal requirements is
to ensure that owners and operators
take action to identify; contain, and
mitigate any immediate heaith and
safety threats that are posed by a
release (such as mitigation of explosive
orother hazards posed by released gas
or vapors). Accordingly, a state is no
less stringent than the federal program if
its program contains such requirements.



37232

Federal Register / Vol. 53, No. 185 / Friday, September 23, 1988/ Rules and Regulations

The actions taken to mitigate the effects
of the release at a particular site will be
tailored to the nature of the release and'
. the gensitivity of the site and the
surrounding area. (See the discussion on
this subject provided in the preamble to
the final technical standards rule
published elsewhere in today's Federal
Register.) The state may decide to have
an inspector immediately conduct a
review of the site, or it may instruct the
owner and operator to do the review
and submit the information to the state.
The state program must clarify the
general actions that the owner and
operator are expected to perform to
identify, contain. and mitigate any
immediate health and safety hazards. In
addition, the state must require that the
_site must.be investigated for free
product, and if present, begin free
product removal

c. Investigation of impacts on soil and
ground water (§ 281.35(c}). Another
important aspect of the release response
" and corrective action objective is the
investigation and identification of the
extent of adverse impacts on soil and
ground water at all sites with confirmed
releases. EPA's final technical standards
rule includes the requirement to
investigate all sites to characterize the
presence of contamination in the area of
this site most likely to have been
impacted (e.g.. below the excavation
zone; see § 280.63 in the final technical
standards rule): A more detailed
investigation of the extent of soil and
ground water contamination (including
dissolved product) is required if free
product is present on or within the
aquifer, or if contaminated soil is in
contact with ground water (§ 280.65 in
the final technical rule). Even if these
conditions are not present, the
implementing agency can require the
more detailed site investigation if a
potential threat to nearby surface or
ground water is believed to exist.

To be no less stringent than these
federal technical standards, a state must
provide requirements that mandate an
initial investigation of every site with a
release to identify possible adverse
impacts on soil. ground water; and
nearby surface waters. The state
requirements could establish the need to
characterize the extent of ground-water
contamination at all sites (which would
be more stringent than the federal
approach) or alternatively the state
could require that a more extensive
investigation be performed based on site
conditions identified during an initial
investigation. If the second approach is
used. the state must develop a method
or policy for determining when further
site investigation is required, and this

policy must include the existence of a
potential threat to human health and the
environment. Potential threats may
include evidence that drinking water
wells have been affected, that free
product is present on or within the
aquifer, or that contaminated soil is in
contact with the ground water. As with
the other aspects of the release response
and corrective action objective, more
detailed requirements concerning what
constitutes an initial versus a full site
investigation..and when a detailed
investigation must be conducted. can be
established by the state through the use
of guidelines, written policies, and
implementation protocols and
procedures as long as the owner and
operator will be required to undertake
the investigation when requested by the
implementing agency.

‘In response to a concern raised by one

. commenter, this aspect of the overall

objective has been modified to require
investigation for nearby surface water
impacts. This amendment is consistent
with a change made to the finai
technical standards in § 280.65(a}(4).

d. Soil and ground-water remediation
(§ 281.35(d)). Another objective for
release response and corrective action is
the cleanup of contaminated soil and’
ground water identified at the site as
necessary to protect human health and
the environment. For example, the
extent of remediation may be based on
a gite-specific risk analysis that includes
potential human exposure.
Altematively, a state may use statewide
numerical standards to establish
cleanup levels at a site. In evaluating
this aspect of the objective. the Agency
does not intend to distinguish between
the two approaches when determining
whether a program is no less stringent.
In either case, the state requirements
must ensure that remediation provides
adequate protection of human heaith
and the environment.

To be approved as no less stringent,
EPA will consider the following points
in evaiuating whether the state program
provides for release response and
corrective action as necessary to protect
human health and the environment. The
state must have authority to require an
owner and operator to develop and
submit for approval information
concerning how remediation of
contaminated soil, ground water, and
nearby surface water at the site will be
conducted (§ 281.35(e)). In addition, the
state must be able to require the
implementation of steps for release
response and corrective action after
they have been identified. The release
response and corrective action steps
must consider the risk posed to human

heaith and the environment by
contamination at the site and address-
potential routes of human expasure.

e. Reporting on corrective actions
taken (§ 281.35(e}). Another objective of

federal release response and corrective

action requirements is to require the
owner and operator to report to the
implementing agency on corrective
actions taken in response to confirmed
releases. In today's final technical
standards rule. EPA requires the owner
or operator to submit status reports and
to report plans for future corrective
action activities, such as free preduct
removal or soil and ground-water
remediation (§§ 280.61 through 280.65 in
the final technical standards rule}. The
proposed release respgonse and
corrective action objective for
determining no less stringent state-
programs inadvertently did not include
provisions for corrective action
reporting. EPA agrees with the
commenter who argued that this is an
important aspect of state corrective
action programs and that repor:ing must
be included in the fina! ruie as a no-less-
stringent criterion. A certain amount of
reporting and recordkeeping on the part
of owners and operators is necessary for
adequate oversight by the impiementing
agency and to ensure that owrers and
operators properly carry out their
corrective action responsibilities. Thus,
today's final rule includes an added
objective that makes clear that states
must require timely and complete
reporting on corrective action steps
planned and taken (§ 281.35(e}). This

" change makes the final objective fully

consistent with the corresponding
federal technical standards in the final
rule, and responds to the concern raised
by public comment.

In determining whether a state
program meets the objective in the area
of corrective action reporting, EPA does
not require that states copy the same
details as are required in the federal
standards. General reporting
requirements that obligate the owner
and operator to report on corrective
actions taken and planned should be
sufficient for a state to meet this
objective. EPA will examine the
following factors in determining whether
a state is no less stringent than this
aspect of the release response and
corrective action objective. The
reporting on corrective action plans
must result in the information being
made available to the state quickly to
ensure that steps are being taken to
prevent further contamination. and so
that technical direction can be provided
by the state. In addition. the level of
detail reported to the state should be
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sufficient to oversee the process of .
corrective action and ensure technical
adequacy. The state should be able to
require reporting on all phases of
corrective action to ensure that
corrective action in fact is taking place
and is sufficient to protect human heaith
and the environment. In addition,
information on the site and the
surrounding area should be reported so
that the corrective action can be tailored
to the specific conditions of the site and
the nature of the release. Initial
corrective action steps, results of
investigations of soils and ground water,
and plans and status reports on long-
term remediation of contamination at
the site are among the types of specific
information that the state might require

f. Public participation in release
response and corrective action
(§ 281.35(f}). To achieve this aspect of
the objective, the state must provide
opportunity for public participation
when a confirmed release requires a
corrective action plan. This provision
was not included in the objective
proposed in the December 23
Supplemental Nétice. In order to
- respond to concerns raised by public
comment on the proposal, and to remain
fully consistent with the final federal
technical standard (§ 280.67), a public
participation provision has been added
to the final release response and
corrective action objective.

Section 7004(b) of RCRA and long-
standing Agency policy indicate a need
to be open to the involvement of any -
interested member of the public in site-

specific cleanup decisions. EPA does.not.

intend to prescribe the nature and
extent of the public involvement
procedures to be followed by the state.
Rather, EPA’s intention is that a forum
be provided that is in keeping with the
state’s administrative procedures for the
interested public to express its views on
the proposed corrective actions for
serious UST releases. To achieve this
aspect of the federal objective, the state
must ensure open access to information
pertaining to specific corrective actions
for those members of the public that are
potentially affected by the release or
any planned corrective action, EPA does
not expect this to be a significant
additional burden because many states
already have been involving the public
in the decisionmaking process for UST -
cleanups for many years. For example,
many states already allow for public
access to their site files and those most
affected by the release are usually kept
well informed through personal contacts
with the state response staff.

8. Out-of-Service UST Systems and
Closure (§ 281.36)

EPA has concluded that UST systems
temporarily or permanently closed can
pose a significant threat to human
health and the environment if they are.
not managed properly. To'be'no less
stringent in this program element, the
state must demonstrate that it can
satisfy two ebjectives: (1) Releases from
temporarily closed UST systems must be
minimized, and (2) future releases must
be prevented, and existing conditions
needing corrective action identified and
corrected at permanent closure. EPA
believes these goals can be met in
different ways. .

To ensure that releases are minimized
from temporarily closed UST systems,
the state must mandate that the general
operating requirements continue to be
practiced (§ 281.36(a}(1)). For those
tanks where product remains in the UST
system, the release detection, corrosion

. protection, reporting, and release

response and corrective action-
requirements must be foilowed to
achieve these general operating
requirements A state may allow release
detection requirements to cease if all
product is removed from temporarily
closed UST systems (§ 281.36(a}(2)).
Another aspect of the closure -
objective states that each UST system
must be closed-off to outside access if it
is temporarily closed (§ 281.36(a)(3)).
Although this was not addressed in the
proposed objective, it is included in
today's final rule in order to follow more
closely the intent of the corresponding
technical standards in this area. The

_objective reflects the underlying concern

in the final technical standards that a
tank temporarily closed for extended
periods of time could (unknown to the
owner. and operator} be tampered. with
or misused as a waste sump or storage

- pit, or otherwise become the source of

accidents during the period of temporary
closure.. To be able to satisfy this aspect
of the objective, the state program must
specify when a tank system is
considered to be temporarily closed due
to the fact that it has been removed from
service.

EPA's final technical standard
specifies that the tank must be closed-
off from outside access if the UST
system is temporarily closed for greater
than 3 months. The objective has been
written to allow some state )
administrative discretion as to what
defines an “extended period of time” for
temporary closure. Thus. while this
means that states will not be held
strictly to the 90-day time period
specified in the final technical standards
for closing off outside access to the tank,

the state still must establish clearly
when temporary closure begins in order
to meet this objective. Also, the longer a
state allows for a definition of
“temporary”’, the less likely they will be
able to demonstrate that they are no less
stringent in this area.

EPA's final technical standards set a
maximum limit of 1 year. for allowing
unprotected tanks to be closed
temporarily, unless the implementing
agency allows a lenger time period on a
site-by-site basis. This time period
limitation is primarily to make sure that
permanent closure takes place. and the
casual temporary abandonment of
pumerous unprotected USTs for
extended periods of time is thereby
avoided. Although this subject also was
not addressed in the proposed objective,
it is included in the final objective to
more closely reflect the intention of the
final technical standards. To meet this
objective, the state must ensure that
unprotected UST systems do not remain
out of service for more than one vear. A
state may choose to allow extensions to
this one year limit, in which case the.
state must require that a site assessment
be conducted to make sure thata
release has not already occurred from
the UST system. The time limit for the
temporary closure of USTs has been set
at one year to ensure that owners and
operators of unprotected USTs that are
unused are held responsible for
protecting.the UST system from
corrosion or permanently closing it. If
the unprotected UST system is new or
has been protected from corrosion, then
the tank may remain temporarily out of
service for an indefinite period of time . . -
{although the other requirements for
temporary closure still apply).

Adverse environmental and public
bealth impacts at all permanently closed
UST systems may be caused by future-
releases as well as past releases. To
avoid these impacts, the state must
mandate that regulated substances and
accumulated sludge be removed prior to
closure and that the site condition
around the UST system be assessed. To
determine if there are any present or
past releases at closure, the state should
ensure that the condition of the site
below the UST system is evaluated by
the owner and operator. This evaluation
can be done by any of the methods -
allowed at the federal level or approved
by the state as protective of human
beaith and the environment. The state
-may choose to hold owners and
operators responsible for using
appropriate national codes of practice or
specify the particular steps needed to
ensure a tank is completely emptied and
cleaned.
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EPA’s tecimical standard for closure
also mandates notification before
permanent closare 3o that a state or
local inspector may choose to be
present. For purposes of program
approval the state is only required to
have owners and operators report at the
time of closure. EPA has conciuded prior
notification is not essential to achieving
the underlying objective in this area.
particularly if a state bas established a
different method of compliance
monitoring and has decided that notice
before closure is nnnecessary under that
approach. If the site assessment

" confirms the existence of a release
requiring some corrective action, then
release response and corrective action

' requirements must be followed.

9. Financial Responsibility (§ 281.37—
Reserved}

An important objective of the federal
program is that owners and operatcrs of
UST systems containing petroleum have
adequate financial responsibility o
undertake corrective action and meet
third-party liabilily claims. An objective
for financial respoasibility was
proposed in the December 23, 1987.
Supplemental Notice: The federal law
mandates $1 million per occurrence with
appropriate aggregate amounts as the
minimum level of assurance needed by
most owners and operatars of petroleum
UST systems to meet cleanup and |
liability costs for a one-time release. The
final objective in thiy area will be
provided at a later date when the final
technical requirements for financial

_responsibility are promulgated by EPA.
States will need to be no less stringent
in this area to be able t3 receive
program approval from EPA.

10. Financial Respoasibility for UST
Sysiems Confaining Hazardous
Substances (§ 281.33—Heserved)

EPA is also developirg financial
responsibility requirements for USTs
containing hazardons substances. These
regulations will require owners and
operators to maintain evidence that
funds are readily available in the event
of a release from their USTs to pay for
the costs of corrective action and third-
party lability for property damage and
bodity injury. Oun Fetinary 9, 1988, EPA
izsued an Advance Notice of Proposed
Rulemaking for fmancial responsibility
requiremeuts for USTs containing
hazardous substances (53 FR 3818). In
this advance notice of proposed
rulemaking, EPA solicited comments
and informatior. aboat the approaches

‘under consider:tion. The Agency
intervds to propose fmancial
responsibility n:quirements for USTs
containing hazardous substances in the

near future, and at that time, a federal
objective for such requirements will also
proposed for purposes of state
program approval. - .
Until these requirements are finalized,
EPA is reserving this sectioa of today's
state program approval rule for this
federal objective. For & state to receive
program approval, a state does pot
currently need to have the au:honty to

" write financial

reqguiremmenis for USTs cuntmmng
hazardous substances. However, if a
state plans to regulate UST systems
containing hazardous substances in the
state program, then the state should
consgider obtaining the necessary .
authority in the near futare. When EPA
promulgates final requirements for
fmancial respoasibility for UST systems
containing hazardous substances, each
state with an upptoved program will
hawe to submit a revisioa that
incorporates corresponding changes inta
its state program.

D. Subpart D—Adequate Enforcement of
Compliance (§& 281.40 throuah 281.43)

In the April 17, 1987 proposed rule, the
Agency set minimum requirements for

states seeking to demonstrate adequate
enforcement of compliance for program

‘approval. In the proposed §3§ 281.30

through 28132, the Agency set forth
three categories of requirements: (1)
Legal authcrities and procedures for
collecting and maintaining data on the
regulated commmunity; (2) legal
authorities for enforcement that must be
avgilable to the implementing agency:

" and (3} options for either procedural

requirements or legal authorities for
public participation. Section 281.33 of
the proposed rule set requirements for
sharing of information. The Agency
received severat comments on this
subpart of the proposal and is today
clarifying m the firral rule its
expectations of what constitutes
adequate erfcreement of compliance for
purposes of state program zrppmva} The
firat requirenrents are discussed in
detail in this section of the preamble.

In summary, ender today’s final rules
{58 281.40 throngh 281.43), states must
have adequate compiiance monitoring
authority so that tack ovwners or
operators can be regerired by the state to
furnish information reiated io thetr
tanks and condvct momitoring or testing.
States must also have authority to enter
and inspect any site subject to
regulation. In addition, a state must
have procedares for: Inspections;
evaluation of records: recordkeeping;
enforcement against violators; and
encouraging citizen reports of suspected
violations. A state must also have
enforcement authority sufficient to:

Immediately restrain violators or
potenual violators by order or by suit: -
sue in a court of competent jurisdiction:
and assess or sue to recover civil
penalties and procedures to implement
these authorities. Finaily, a state must
provide for public participation in
enforcement proceedings by using one
of three public participation options:
Providing one of two types of authority
to allow citizen intervention in civil
actions: or more general public
involvement procedures in compliance
monitoring and eafarcement actions.

In the preambie to the proposed rule
(52 FR 12056}, the Agency requested
comments on bow it should evaluate
compliance meaitoring and enforcement
procedural requirements in state
programs, for example, in the form of
broad objectives or specific
requirements. Many commenters
expressed concern regarding the amount
of flexibility to be allowed in developing
state enforcement programs. Several
commenters requested that states only
be required to meet broad objectives in
the regulations or in guidance. One
commenter asked that enforcement
procedural requirements be cleady
outlined and defined.

In response to the comments, the-
Agency is clarifying its expectations for
the requirements for adequate
enforcement of comptiance. In
developing the requirements for
adequate enforcement. the Agency
seeks to maintain fexibility in
approving a variety of state programs.
and encourages states to use innovative
approaches in monitoring compliance
and carrying out enforcement actions. .
Consistent with that intent. today’s
reguiations do oot maodate the details
of compliance monitoricg and
enforcement procedures for purposes of
program approval lnstead, the
regulations set forth certain autherities
and programis aor procedural areas that
should enable a state program to
demonstrate adequate enforcement of
compliance with its technical
requirements.

(Note that the insertion of the no-less-
stringent criteria (in Subpart C § 281.30
of the final rule) has caused the
adequate enforcement requirements to
be reorganized into Subpart D, §§ 281.40
to 281.43 of the final rule)

1. Requirements for a Compliance
Menitoring Program (§ 281.40)

a. Legal authorities for compliance
(§ 281.40 (a)—{c)). Proposed § 281.30 (a)
and (b) reguired that state emrployees-
have the anthority to obtain from an
owmer or operator any information on
their USTs necessary to determine
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compliance. State employees must also
have the authority to require the owner
or operator to conduct monitoring or
testing, and the authority to enter the
site to conduct such testing themselves.
One commenter suggested that these
authorities; particularly the authority to
require the owner or operator to conduct
testing, will place unnecessary burdens
on the owner and operator. The Agency
believes that these authorities, which
are analogous to federal authorities
under Subtitle L. are necessary to ensure
that states have the means of monitoring
compliance, gathering necessary
- information, and assessing the potential
risk to human health and the
environment. The Agency is
promulgating the language of these
sections substantially as proposed.
" The Agency is clarifying today the
intent of this section by making two

changes. First, the term “employee of the -

state” as it appeared in proposed

§ 281.30(a) has been replaced by the
language of Subtitle 1, Section 9005,
which provides for such inspection
authority for “any officer, empioyee. or
representative or the Environmental
Protection Agency duly designated by
the Administrator * * * or any officer,
employee, or representative of a state
with an approved program.” Since the
proposal, the Agency has become
concerned that the term in the statute
may be construed to be broader in scope
than “employee”; thus, for purposes of
the final rule, the Agency has
substituted the law’s more inclusive
language. Because of the nature of the
reguiated universe, many states are
likely to depend on personnel other than
state employees to.inspect, monitor, and
test UST systems. For example, the
implementing agency may delegate such
responsibility to the local building
inspector or fire marshal. Because the
Agency did not intend to restrict the
original authority provided by the
statute to only employees of the state,
the term “employee” is being replaced
by “representative” in the final rule's

§ 281.40(a). The term “employees” is
being replaced by "representative” in
the final rule's § 281.40(b) for the same
reasons.

Second, in order to be consistent with
the terms and definitions found in 40
CFR 280.12, and the wording used in the
rest of the technical standards finalized
elsewhere today, the Agency is
replacing the phrases “his/her tanks,
tank contents, and associated
equipment"” in proposed § 281.30 (a) and
(b) with the more concise term, “‘the
UST system”, in the final rule's § 281.40
{a} and (b). This change does not alter
the substantive meaning of the

requirement. The phrases “underground
storage tank” and “underground storage
tank program” irnr § 281.30(b) of the
proposed rule were replaced with “UST
system” in the final rule's § 281 40(c) for
the same reason.

b. Procedures for compliance
monitoring (§§ 281.40 (d) through (g)).
Proposed § 281.30 {c) through (g) set -

" requirements for compliance monitoring

programs, including inspections and
record reviews. Several commenters
requested that the Agency clarify its
expectations regarding a compliance
monitoring program. These commenters
were primarily concerned that the
Agency may be restricting flexibility in
developing compliance monitoring
programs by requiring certain types and
numbers of inspections under these
programs. Furthermore, these
commenters were concerned that the
proposed regulatory language could be
interpreted as requiring resource-

‘intensive activities, such as a minimum

number of scheduled inspections and
comprehensive surveys of all UST
systems. )

Although the proposed regulations set
general requirements for a compliance
monitoring program, the Agency did not
intend that states must develop a

“traditional” inspection and record

collection program for purposes of state
program approval. In particular, the
Agency has no intention of requiring
states to undertake a specific number of
inspections, record reviews, or
enforcement actions. As discussed
above, the Agency’s intention was and
still is to provide the states with
maximum flexibility consistent with
statutory requirements: Thus, the
Agency intends to approve programs
with innovative approaches to gathering
compliance data as long as they
adequately ensure compliance. Such
compliance monitoring and inspection
programs may range from programs that
target portions of the tank population, to
programs that use permitting. The
Agency is clarifying this intent in the
final rule by making several changes to
proposed §§ 281.30 (d}{g). These
requirements and associated comments
are addressed in greater detail below.

* Requirements for record collection
(§ 281.40(d)). Proposed § 281.30(c} .
required states to have procedures for
receiving, evaluating, and investigating
all records and reports and for
investigating failure to submit these
reports. The Agency is promulgating the
language of this section—now numbered
§ 281.40(d}—substantially as proposed.

Comments on this section expressed a
general concern that the requirements
may be resource-intensive. One

commenter requested clarification on
how the proposed requirements wouid
be interpreted. Specifically, the ’
commenter asked how it might
determine if an owner or operator failed
to submit records. and what proportions
of those identified must be investigated.
The Agency believes that it is neither
desirable nor necessary to promulgate
additional requirements that specify
procedures for receipt and investigation
of required records and reports. The
general wording in the final rule was
retained in order to provide maximum
flexibility for states in developing these
programs. In resconse to the
commenters’ concerns, it is the Agency’s
intent to encourage states to develop a
potentially wide range of procedures
that allow the implementing agency to
identify owners and operators who have
not submitted reguired records and
reports.

Consistent with this approach, the
Agency has not szecified procedures for
identifying nonccmpliance. Therefore, in
promulgating § 281.40(d), the Agency is
clarifying its inteat by deleting the word
*all" from the language in the proposal.
Section 281.40(d}. as promulgated,
requires states to develop procedures for
evaluating records and reports but does -
not speciiy the aumber or percentage of
reports to be evaluated.

For further clarification, the Agency is
also deleting the word “possible” from
the phrase “possible enforcement.”
“Possible” was removed because it was
only needed where “all” records had to
be evaluated, but this final action does
not change the meaning. The Agency
believes that the discretion to undertake
an enforcement action is inherent in the
state's authority to run the program.

The proposal established that state
programs “must provide for
investigation for enforcement of failure
to submit these records and reports”,
and today the Agency is removing the
phrase "for investigation™ from the final
wording in § 281.40(c) to clarify its
intent not to limit specific means of
enforcement. Under the final rule. the
implementing agency must have a
program for investigating owners’ or
operators’ failure to submit records or
reports for purposes of determining
whether enforcement is warranted. The
Agency thus clarifies that the states
have discretion to determine whether,
when, and by what means such failure
warrants further investigation and
enforcement actions. -

* Requirements for inspection
procedures (§ 261.40 (e)(1) and (e)(2)).
The proposed § 281.30(d) required states£#
to have inspection and surveillance >
procedures, inciuding periodic
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inspections, to ensure compliance with
program requirements. For clarification.
the proposed-§ 28130 (d) and (e) have
been renumbered. respectively, as
§ 281.40(e}(1) and § 281.40(e}(2).

The Agency received a number of
comments on these proposed

requirements, particularly the definition

of “ghall maintain a program for
periodic inspections.” Many
commenters were concerned about the
resources that would be necessary to
implement a traditional inspection
program with respect to the UST
universe. One commenter requested that
the Agency specify the number of
inspections to be accomplished within a
given time period ard the frequency of
inspections. The Agency agrees with the
conmmenters that the requirements for
inspection and surveillance, as
proposed. could suggest that a
traditional inspection program is
required for program approval, which .
would be impossibly resource-intensive
given the large UST universe. This was
not the Agency’s intent. Therefore, the
final role’s requirements have changed

the wording of the proposed § 281.30(d) |

to clarify that greater flexibility is
available in tiis area for purpose of
approving state programs.

In promuigating § 281.40{e)(1) today,
the Agency has retained the generai
requirement that the state has
inspection procedures, but has replaced
the description of “periodic” inspections
with “systematic” inspections. The
Agency has promulgated a requirement
for “systematic” inspections to clarify
its expectations with regard to state
inspection programs. The Agency
expects states to conduct inspections
but has chosen not to mandate a
particular number of inspections within
a specified time period. Instead. the
Agency encourages states to develop a
method for determining when to conduct
inspectinas and encourages other, more
innovative methods of determining
compliance. Examples of systematic
ingpection programs inciude targeting
inspecticns to certain tank groups or
tank activities {for exampie, at closare)
and developing permitting programs.

In the preambie to the proposed rule,
the Agency requested comment on the
need for requiring enforcement:
procedures. One commenter noted that
states’ legal, procedural. and :
institational processes and structures
are relevant to assessing adequate
enforcement. The Agency agrees that an
adequate enforcement program must not
only have the legal authorities to carry
out enforcement actions, but aiso the
procedures for exercising these
authorities. To darify that intent, the

Agency has added to § 281.40(e}(1), the
ent that states provide for

requirem
_ enforcement of failure to comply with

program requirements. This requirement
is consistent with final § 281.40(d).
which requires that states not only have
procedures for receipt of records and
reports but also provide for enforcement
of failure to submit such documents. In
addition, this requirement will ensare
that the regnlated community and the
public are provided with an opportunity
to learn what procedures will be in
effect in the state.

The proposed § 281.30(e) set
requirements for the manner in which
compiiance monitoring information will
be gathered. The purpose of these
requirements was to ensure that all
types of state inspection procedures
were conducted in a manner that will
produce evidence admissible in court.
States are expected to be well aware of
the need to conduct inspections properly
for these reasons, and should be easily
able to demonstrate compliance with
this requirement. No comments were
received on this requirement, and the
Agency is making adjustments only to
remain consistent with the changes to
the inspection program requirement, as
described above, and rennmbering the
subsection to emphasize its purpose as
an addendum to the previous
reqmremem. :

* Reguirements for public reporting
(§ 281.40(f)). Section 281.30(f) of the
proposed rule required states to develop
a program for encouraging and
processing public reports of violations.
The purpose of the proposed
requirement was to ensure that state
applicants’ efforts to monitor
compliiance were open to this important
additional source of information
regarding compiiance. Several
commenters, however, did not
understand the purpose and scope of
this requirement. One commenter
requested clarification on what type of
citizen complaints had to be addressed
by the program. For example, would
specuiation concerning a possible
violation be considered a complaint that
mast be investigated?

The final requirements have been
revised to ensure that states develop
programs that respond to public reports
of both speculated or confirmed
violations. The purpose of this
requirement is to encourage citizens to
pmwde information to implementing

example, report a
suspected release—that may be crucial
to earty response, investigation. and
compliance efforts by the implementing
agency. Such a program is particularly
crucial in light of the large UST universe

and the impracticality of large-scale
enforcement efforts. This clarification of
the scope of this requirement. however,
is not intended by the Agency to require
states to develop a substantial public
outreach program. On the contrary.
providing a telephone line for citizens to
call if they suspect a leak or other
violations wnuld be the basic kind of

program that will meet this requirement.
Accordingly, the Agency has reworded
§ 281.40(f) of the final rule to clarify that
state investigation procedures must
allow for follow-up on tips and other
reports and compiaints to determine
their validity. The Agency, however, is
not promulgating specific requirements
concerning such a program. and states
are encouraged to adopt follow-up
procedures that are tailored to their
specific UST programs.

* Requirements for moaitoring
compiiance over time (§ 281.40(g}).
Section 281.30{g) of the proposed rule
required states to maintain a ‘‘program
which is capable of making '
comprehensive surveys of all facilities
and activities subject to regulations.”
and that any resuiting compilation.
index, or inventory of such facilities be
made available to EPA upon request.

Many commeunters objected to this
requirement because of the significant .
resource demands it would impose on
the states. In particular, one commenter
was concerned about having to maintain
the capabilities to conduct
“comprehensive surveys of all facilities
and activities.” and because this would
be extrem ely resource-intensive, the
commenter asked for more guidelines in
implementing this requirement. Another
commenter questioned the requirement
for approvable states to provide EPA.
upon request, an inventory or list of
facilities in violation of UST
requirements. because it would be
burdensome and unnecessary.

The prirnary purpose of this
requirement. as proposed. was to ensure
that states are able to assemble
information on the regulated community
that can be used to measure their
compliarce status. This requirement is
based on section 9002 of Subtitle I,
which mandates the establishment of
state inventories. and the necessity of
such ir:ventortes for effective
compliance moaitormg. The Agency
intended to allow states flexibility in
determining how extensive the survey
undertaking must be, provided that they
azhieve the purpose of measuring
compliance. Io response to concerns of
the commeanters. and to clarify its inten
tne Agency has substantiaily altered
proposed § 281.30(g) by deleting the first
sentence pertaining to a program for
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making “comprehensive surveys.” The
final rule simply requires that a state
program must maintain the data
collected through inspections and
evaluation of records in a manner that
allows the implementing agency to
monitor over time the compliance status
of the regulated community.

Section 281.40{(g) also requires that
states make any compilation. index, or
inventory of such facilities and activities
available to EPA upon request. With
respect to the commenter who
questioned the necessity of using such
inventories to oversee state acticns, the
Agency wishes to clarify that this
requirement was not intended to be
used as an oversight tool. Although the

- Agency is promuigating this part of the
requirement as proposed, the Agency
does oot intend to request submission of.
this information on a regular basis and
will negotiate specific reporting
requirements with the states as part of
the MOA and the annual state grant
process. The Agency prefers that
reporting of information on state
enforcement programs be managed
through the MOA between the state and
the EPA Regional Administrator. The
Regions will negotiate specific reporting
requirements with each of their states
and will incarporate those requirements
into the State Grant Workplan.

* Requirements for updating of
notification. The preamble to the
proposed rule (52 FR 12857) described
how the Agency considered and rejected
requiring states ta include a requirement
for updating UST notification
information by owners and operators as
a condition of state program approval.
This issue was raised in the proposal in

-- the context of adequate enforcement of

compliance; however, the Agency

considers it to be primarily a no less

stringent issue. This issue is discussed

Earlier in today’'s preamble in section
2.

2. Requirements for Enforcement
Authority (§ 281.41)

The proposed § 281.31 established
requirements {or legal authorities for
enforcement. The Agency proposed that
states demonstrate some specific
enforcement authorities as a condition
of program approval. This was to ensure
that states have sufficient authorities to
carry out an enforcement program in
lieu of the federal program. The final
rule includes only a few changes to the
proposed requirements.

The proposed § 281.31(a) specified the
authorities necessary to implement
remedies for violations of state program
requirements. Section 281.31(a}(1})
required that states have the authority
to issue a temporary restraining order

that would prevent violators or potential
viclators by order or by suit from
engaging in unauthorized activity that is
endangering or causing damage to
public health or the environment. One
commenter requested that the Agency
define “unauthorized activity”. This
term is infended to include any activities
that result in noncompliance with the
regulations. The Agency is promulgating
this requirement-——now numbered
§ 281.41(a)—substantially as proposed.
Section 281.31(g)(2) in the proposed
rule required that states have authority
to sue in a court of competent
jurisdiction for a preliminary or
permanent injunction. The Agency
received no comments on this section
and is promulgating the requirement as
preposed. Both this section and
§ 281.31(a}{1) in the proposed rule—now
numbered § 281.41{a)(1) and (a){2)}—are
standard legal authorities and are often

located in a generai enforcement statute.

The Agency expects that most states
should be able to easily satisfy these
requirements.

Section 281.31(a)(3) of the proposed
rule set the authorities that states were
required to have to recover civil
penalties. In this section, the Agency
required states to be able to recover
civil penaities for failure to notify or for
submitting false notification information
“up to at least $10,000 per tank.” For
failore to comply with state
requirements or standards, the penalties
were required to be assessible “up to at
least $10.000” for each tank for each day
of violation.

The Agency received a number of
comments concerning the penalty
authorities, particularly ing the

phrase "up to at least $10.000" for each

day of violation of state requirements.
Several commenters interpreted the rule
to mean that EPA was dictating a
minimum civil pepalty of $10.000. These
commenters argued that the
determination of whether civil penalties
are necessary for effective
implementation should be made at the
state level,

The Agency agrees with the
commenters that the proposed language
in this section was unclear as written,
and is clarifying that the intent is to
require states to have authority to

- assess a wide range of penalties either

for each violation or for each tank
system for each day of violation.
Therefore, the Agency is promulgating

. this revised section as § 281.41(a}(3) of

the final rule to require that siates “be
capable of agsessing civil penalties up
to” the requisite amount per violation or
for each tank for each day of violation.
One commenter requested that EPA
lower the limit for the penalty authority

from $10,000 to $5.000 for each tank for
each day of viclation and suggested that
a 35,000 penalty level was sufficient to
promote compliance. The Agency agrees
with this commenter and has changed
the requirerent for civil penalties
accordingly. The penality level was
originally set at $10,000 for each tank for
each day of violation to reflect the
penalty authority that Congress
provided to EPA for enforcement of the
federal program. States, however, do not
necessarily have to have the same
penalty level authority to run an
adequate UST program. A high penalty
level is often used as an incentive for
compliance, and generally states do not
actually ever exercise this authority to
the full amount. In addition, nroch of the
regulated community consists of small
businesses, therefore a $5,000 penalty
level is more than adequate to promote
compliance. EPA notes that most states
already have the authority to assess.
85,000 for each violation. The language
change in this section is also consistent
with the Agency's intent to allow states
flexibility in carrying out enforcement
actions. Uncer the promulgated

§ 281.41(a}{3), states may determine
during specific enforcement actions that
a lower penaity may be suificient to
ensure compliance, and similarly are not
restricted to $5,000 for each tank for
each day of violation as a maximum
penalty if additional authority is
obtained. Thus. EPA expects that a state
will evaluate violations on a case-by-
case basis. and enforce fines according
to the severity of environmental hazard..
the inientions of the owner and
operator, a history of past violations, or

- other extenuating circumstances:

The proposed § 281.31 (b) and (c)—
now § 281.41 (b) and (¢} in the final
rule——required standard enforcement
authorities regarding burden of proof
and appropriateness of penalties sought
to violations detected. The Agency
received no comment on these
requirements and no changes have been
made since proposak

3. Requirements for Public Participation
(§ 281.42)

The proposed § 281.32 set forth three
options that states may choose from to
ensare that the opportunity for public
participation in enforcement.
proceed:ings is provided. The purpose of
providing public participation in the
decisionmaking process is to promote
public invcivement in implementation of
the UST pregram in the state. The first
option set in the proposed § 281.32 was
authority that allows intervention as of
right in any civil action to enforce UST
requirements. The second option was
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assurance that the implementing agency
will provide at [east 30 days for public
comment on all proposed settlements;
will investigate and provide written
responses to all citizen complaints; and
will not oppose citizen intervention. The
third option was authority to allow
intervention analogous to Federal Rule
24(a)(2). To fulfill this requirement,
states must comply with only one of the
three options.

The Agency received a number of
comments on the requirements for
public participation. It appears that
many commenters did not understand
-that only one of the three options must
be met. Several commenters expressed
the opinion that the Agency’s
requirements were inappropriate for a
rule that emphasized flexibility in state
program development. For example,
several commenters objected to EPA’s
dictating the level of public participation
in enforcement proceedings. The
commenters argued that states and
localities have more expertise than the
federal government in identifying

"circumstances in which public
participation is appropriate. Another
concern expressed by commenters is
that certain public participation
procedures may strain available
resources. In particular, commenters
objected to the requirement in the
proposed § 281.32(b)(2) that states
investigate a// citizen complaints.
Commenters also objected to the
requirement that states provide 30 days
for public comment on all proposed -
settlements of civil enforcement actions.
One commenter indicated that this
requirement would be a tremendous
burden on implementing agencies.

Conversely, one commenter objected to

. the option approach. and stressed the
need for very specific public

_participation requirements.

The Agency has retained the option

_ approach in the final rule because each
of the options separately provides an
adequate opportunity for public
participation, and requiring all three
options would be unnecessary. To
emphasize that the Agency is providing
options for this requirement, the Agency
has added the phrase “any one of the
following three options™ to the first

. sentence in § 281.42 of the final rule. The

- Agency has also changed the order of
the requirements for clarification. The
option for the authority presented in the
proposed § 281.32(c) is promulgated as
the first option in § 281.42(a) of the final
rule. The Agency has presented this
authority first because it recognizes that
most states will already have an
authority analogous to Federai Rule

24(a}(2). Several commenters from state

agencies noted that they have this
authority. The other options for legal
authority proposed in § 281.32 are
renumbered accordingly: Proposed

§ 281.32(a) is now § 281.42(b}; proposed
§ 281.32(b) is now § 281.42(c).

Because the Agency received a
number of comments regarding the
specific requirements for the third
option—proposed as § 281.32(b)—the
Agency has made several changes in
this requirement as § 281.42(c} of the
final rule. The Agency has revised the
requirement that states ensure “public
notice of and provide at [east 30 days
for” public comment. In the final rule,
the Agency has simply required that
states must “provide notice and
opportunity for” public comment. These
changes will allow the state to develop
procedures for notification in methods
ather than publishing (which implied
that states may have to publish all
notices in a newspaper). The Agency
has also deleted the requirement that
responses to a// citizen complaints must
be written. The Agency does not believe
that the specifics in the requirement are
necessary to ensure public participation:
given the nature of the universe,
responding in writing to all citizen
complaints would be an overwhelming
burden on state and local resources.
Many citizen complaints can be handled
effectively by telephone. In the final
requirement, the method of response is
not specified, and the word “all” is
deleted. The new language reflects the
need for flexibility in UST enforcement
due to the nature of the regulated '
universe

4. Sharing of information (§ 281.43)

The proposed § 281.33(a) set forth
procedures for states to share with the
Agency information obtained or used in
the state program. Section 281.33(b) of
the proposed rule indicated that the
Agency will furnish approved states
with any information necessary for
administering the state program.
Information submitted to the Agency
under a claim of confidentiality subject
to the conditions in 40 CFR Part 2 will
not necessarily be treated as
confidential by the state unless the
owner and operator reapplies for
confidentiality. The Agency received no
comment on this section and is _
promuigating it in the final rule in
§ 281.43.

E. Subpart E—~Approval Procedures
{$§ 281.50 through 281.52)

1. Approval Procedures for State
Programs (§ 281.50)

States may submit an application for
approval on the date of promulgation of

the federal technical requirements.
Though states may apply to operate all
aspects of the UST program for both
petroleum and hazardous substance

.tanks, approval of state UST programs

may also occur in phases Section 9004 of
RCRA authorizes interim approval of.
state programs for a brief time-period
and also authorizes approval of certain
types of partial programs (this is
discussed under the analysis of the
program description earlier in this
preamble). EPA regional offices will
review state applications to determine if
the application is compiete. Section
281.40(c) of the proposed rule allowed
EPA 180 days for review and approval
of complete state applications.
Commenters suggested that this time
period be shortened and that an
additional time period be established for
determination of the completeness of an
application. EPA has decided, however,
to promulgate this section substantially
as proposed because section 9004 of
RCRA establishes 180 days as the time
period for accepting and reviewing state
applications, and EPA does not delieve
that it is possible to accommodate all
the required procedures in a shorter
period. For example, 30 of these 180
days are necessary for a public
comment period. EPA staff will be
available to states to work with them in
developing both their applications and
programs. Additionally, EPA encourages
states to participate in pre-application
reviews with the Agency’s regionati
offices in order to facilitate final :
approval and ensure that applications
will be complete upon submittal.

" Comments on other aspects of the
approval procedures were not received.
The Agency includes a brief description
of the process here for informational
purposes. As part of the application |,
review process, under § 281.50(e) of the
final ruie, the EPA Regional
Administrator will make a tentative
recommendation on approval or
disapproval. EPA then will publish a
tentative determination in the Federal
Register and allow 30 days for public
notice and comment. EPA will hold a
public hearing if there is sufficient
public interest shown during the
comment period. Next, under § 281.50(f)
of the final rule, the EPA Regional
Administrator will evaluate the pubiic -
comments and make a final decision on
approval or disapproval within the
statutorily mandated 180 days. EPA will
publish this decision in the Federal
Register.

2. Interim Approval (§ 281.51;

Section 281.51 of the final rule
establishes the procedures fcr approval
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of state revisions to interim programs.-
Initially, state programs may be
approved for a period of 1 to 3 years
from tke date of promulgation of the
federal technical standards. even if their
requirements are less stringent than
federal standards for: Release detection:
release reporting and investigation: and
out-of-service or closed UST systems.
States seeking interim approval are
required to submit a schedule (discussed
in section [VB. of this preamble) that
outlines the major steps and milestones
for obtaining the additional statutory
and/or regulatory authorities necessary
for final program approval.

States applying for interim approval
must submit to EPA an amended
application with their completed
program revisions by the end of the
applicable time period. The amended
application need only.cover changes in
the state program since the award of
interim approval. EPA must review this
amended application using the same
procedures applied to the original
application. The Regional Administrator
will publish the tentative determination
on the amended application in the
Federal Register. and will make a final
determination within 18¢ days. In the
April 17 proposal, the Agency. proposed
in § 281.41(e) that the approved status of
the state's interim program would expire

-automatically if EPA disapproves its
amended application. One commenter
expressed concern that this provision
does not allow for instances where a
program amendment is submitted and
disapproved early in the specified time
frame, when opportumity still exists to
correct the deficiencies and reapply.

-EPA did not intend this-situation to - -
occur and has added language to clarify
the situation. A state may re-submit an
application any time until the last day of
its allowed interim pericd. The state
program will revert to EPA only if the
state submission is disapproved and a
revised application is not submitted
before expiration of the interim period.
If a state application for final approval
is received at the end of the interim
period. EPA will evaluate the
submission after termination of the
interim period and will either determime
the state's program to be complete and
approvabie, or will determine the
application to be unapprovable. in
which case the state program will.
automatically revert to EPA.

EPA interprets the interim period as
that period of time the state has to
submit an amended application. States
seeking interim and then final approval
are required to submit two separate
approval applications for interim and
final approval and undergo the 180-day

EPA review twice. States receiving
interim approval must submit a
complete application for final approval
by the end of the interim period or
automatic expiration of approval will
occur. The expiration of interim :
approval under Subtitle 1 does not
require EPA to terminate or withdraw
the program, because the approval
terminates automatically under the
statute. State programs with expired
interim approval may, through a
Memorandum of Understanding with
EPA. continue to impiement parts of the
federal UST program until they apply for
and receive final approval

3. Revision of Approved State Programs
(§ 281.52} ’

At some point in the future it may be
necessary for states to submit revisions
to approved programs for approval by
EPA. This need for revision may occur,
for example, when federal or state

. authorities are changed by new

legislation or rulemaking. EPA will treat
revised applications in the same way as
amended applications in that only those
program areas affected by the change
will be subject to review by EPA;
however, the review process will be-
streamlined. Instead of publishing a
tentative determination in the Federal
Register, EPA will publish a proposed
determination that may become final
immediately after 60 days. This
“immediate-final” rulemaking procedure
has been used in state program approval
under Subtitle C of RCRA, and for
approval of revisions to State
Implementation Plans under the Clean
Air Act.

One commenter asked whether the
meaning of “adverse comments” in -
proposed § 281.42(c) referred to public
comments opposing EPA’s decision or to
public comments supporting program
disapproval. In today’s rulemaking the
Agency has clarified the meaning of that
section by explicitly referring to
“significant negative comment opposing
the proposed revision”. If EPA receives
public comments that strongly oppose
the proposed revision and provide good
reasons for EPA to reconsider its
decision. the Agency may choose one of
two options. The Agency may publish a
notice in the Federal Register
withdrawing the immediate-final
decision and return to the procedures for
initial and amended applications (found
in § 281.50). Alternatively, the Agency
may publish.a notice in the Federal
Register that responds to the sigmificant
negative comments and describes the
Agency's final decision. In addition. if
EPA has reason to believe that a
particular revision will receive
significant negative comment. EPA may

choose to follow the usual review
procedures for program applications.
rather than begin with the immediate-
final rulemaking process.

One commenter misunderstood EPA’s
intent in this last case. EPA will not
reject a revision simply because
negative public comment is anticipated
or received. Rather. the procedures for
publishing EPA's determination
regarding the state’s application will
follow those procedures normally used
rather than the streamlined immediate-
final rulemaking procedures. This course
of action allows more time for the
consideration of public comment.

F. Subpart F—~Withdrawal of Approval
of State Programs (§§ 281.60 through
28L61)

No coniments were received on this
part of the proposed regulations. EPA is
promuigating these sections
substantially as proposed. EPA has
designed twa withdrawal procedures for
circumstances (1} when an approved
state voluntarily transfers program
resvonsibilities back ‘o EPA, or {2] when
EPA initiates proceedings to determine
if approval of a state program should be
withdrawn. If EPA initiates withdrawal,
the proceedings are to be conducted in
accordance with adjudicatory hearing
proceedings-as outlined in 40 CFR 271.23
{b) and (c} of the RCRA Subtitle C state
program approval regulation. EPA
considered, but has rejected at this time.
an alternative to the Subtitle C approach
calling for withdrawal procedures by
regulation rather than an adjudicatory
hearing process. An example of this
alternative approach is found ir 40 CFR
145.34. under the Underground Injection .
Control (UIC) program. Subtitie I of
RCRA. covering the regulation of
underground storage tank systems. [acks
the expiicit statutory direction provided
to the UIC program under the Safe
Drinking Water Act. and a precedent for
adjudicatory hearings in withdrawal
proceedings has been established for
RCRA under Subtitle C. {The Agency is.
however, re-evaluating the withdrawal

found in 40 CFR 271.23 of the
Subtitle C state program approval
regulations. Since this rule incorporates
those procedures by reference, any final
Agency changes will automatically take
effect in §§ 28160 through 281.61 of
today's rule.) No public comments were
received on this issue. so EPA has
chosen to incorporate the adjudicatory
hearing procedures.

In § 281.60(a} of today’s final rule, the
Agency has clarified the criteria for
withdrawal of state program approval.
The criteria proposed on April 17, 1987
required the Agency to consider whether
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a state is taking timely and appropriate
enforcement action and to evaluate the-
quality and number of state compliance
inspections. The Agency is promuigating
final criteria that are more consistent
with the requirements for adequate
enforcement as promuigated today, by
emphasizing its expectations for quality
enforcement actions rather than .
quantitative successes. The final
withdrawal criteria require the Agency
to consider whether the state agency is
implementing an adequate enforcement

_ program by evaluating the quality of
state enforcement actions.

-. The criteria for withdrawal also
include failure to have adequate
statutory or regulatory authority. This
would include failure to submit an
application for program revision when
requested by EPA as a result of changes
to Subtitle I statutory authorities or
regulatory provisions. However, the
final rule contains no provisions seiting
a timeframe for states to submit such
applications. The appropriate timeframe
for such revisions has been a difficult
issue in other state approval programs.
The Agency intends to provide a
timeframe for revisions of Subtitle I
state programs each time a change in
federal statutory or regulatory
provisions is published in a notice in the
Federal Register.

Finally, the Agency is making one
change to § 281.60(a) to change “the
Administrator must” to “the .
Administrator may” withdraw program
approval. This change now makes
§ 281.60(a) consistent with § 271.22(a) of
the RCRA Subtitle C regulations. It was
the Agency’'s intention to use the same
approach for withdrawing program
approval as the Subtitle C program, and
this correction has been made to reflect

- that intention.

V. Relationship to Other EPA Programs,

A. Leaking Underground Storage Tank
Petroleum Response Fund

The Superfund Amendments and
Reauthorization Act of 1988 amended
Subtitle I to establish a Leaking
Underground Storage Tank (LUST) Trust
Fund to provide funds for corrective
action and enforcement for releases
from USTs storing petroleum. The long-
term goals of tke Trust Fund cleanup

- program and U3T prevention program
are to protect human health and the
environment, primarily from releases to
ground water caused by leaking USTs.
Cleaning up releases using the Trust
Fund is an immediate need, bu:t by itself
is a short-term and temporary solution.
The long-term solution is for states to
develop prevention programs, which
over time will result in fewer jeaking

tanks needing cleanup responses. States
must also develop financial assurance
mechanisms that will provide funds for
future cleanups.

EPA, therefore, has made a link
between the LUST Trust Fund and UST
regulatory program to ensure that future
contamination i8 minimized. After the
effective date of today's final rule, a
state’s success in making reasonable
progress toward submitting a completed
application for state program approval
may be grounds for increasing state
access to the Trust Fund in FY 90 and
thereafter. EPA realizes that
“reasonable progress” toward
submitting a complete application will
vary depending upon the status of the
individual state program. EPA intends to
develop criteria for measuring state
progress, and will evaluate progress for
each individual state during FY 89.

B. RCRA Hazardous Waste Program

State UST program requirements and
approval procedures will be treated
independently of state authorization
under other related EPA programs.
Federal UST legislation, under Subtitle I
of RCRA. was developed to address an
environmental problem not adequately
covered by existing EPA programs.
Regulations governing tanks storing
hazardous wastes have been :
promuligated under Subtitle C (40 CFR
Parts 264 and 285, July 14, 1986). These
regulations are only applicable to
hazardous wastes, the storage of which

is exempted from today’s technical

standards under § 280.10. Approval of a
state UST program under Subtitle I of .
RCRA does not entitle a state to
implement hazardous waste tank
requirements under Subtitle C of RCRA.
For additional information. see
*“Relationship to Other EPA Programs”
discussed under the promulgation of
federal UST technical standards,
published elsewhere in today’'s Federal
Register.

V1. Economic and Regulatory Impacts
A. Regulatory Impact Analysis

Under Executive Order 12291, EPA
must determine whether a new
regulation is a “major” rule and prepare
a Regulatory Impact Analysis (RIA) in

_connection with a major rule. A “major”

rule is defined as one that is likely to
result in: (1) An annual effect on the
economy of $100 million or more: (2) a
major increase in costs or prices for
consumers, individual industries,
federal, state, and local government
agencies or geographic regions: or (3)
significant adverse effects on
competition. employment, investment,
productivity, innovation, or on the

ability'of U.S.-based enterprises in
domestic or export markets. In the April
17 proposal, the Agency stated its belief
that an RIA was not needed for the Part
281 rulemaking. :

One commenter requested thata .
regulatory impact analysis be performed
for the Part 281 regulations, but EPA still
believes that this regulation will have
none of the above effects. The
requirements for state UST programs as
outlined in this proposal will not add
substantial costs beyond those imposed
under the federal UST regulations
proposed elsewhere in today's Federal
Register. Because this rulemaking does
not meet the definition of a major
regulation, the Agency has not
conducted a Regulatory Impact
Analysis. A Regulatory Impact Analysis,
however, has been prepared for the
federal technical requirements and the
results are described in the preamble to
that regulation, published elsewhere in
today’s Federal Register. Today's
rulemaking was submitted to the Office
of Management and Budget (OMB) for
review as required by Executive Order
12291.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seg.) requires an agency to‘
prepare and make available for public
comment a regulatory flexibility
analysis that describes the impact of a-
proposed or final rule on smell entities
{i.e.. smail businesses, smalil
organizations, and small governmental
jurisdictions). No regulatory flexibility
analysis is required if the head of an
agency certifies the rule will not have
significant economic impact on a
substantial number of small entities.

This rule, in itself, will not have a
significant impact on a substantial
number of small entities, because
federal UST requirements will already

‘be in effect in all states seeking program

approval subsequent to promulgation of
federal UST requirements under Subtitle
I. Therefore, no regulatory flexibility
analysis has been prepared. EPA has
determined that the final rule for UST
technical standards under Subtitle I,
published elsewhere in today's Federal
Register, will have a significant
economic impact on a substantial

* number of small entities based on the

analysis prepared for the final rule.-
C. Paperwork Reduction Act

. The information collection
requirements in this rule have been
approved by the Office of Management
and Budget (OMB) under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.,
and have been assigned OMB Control
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Number 2050-0067. The one-time
reporting and recordkeeping burden on
the public for this collection is estimated
at 15,272 total hours, or 1,632 hours for
the 8 respondents per year over nine
years (with an average of 272 hours per
response). These burden estimates
include all aspects of the collection
effort and may include time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed. completing
and reviewing the collection of
information, etc.

If you wish to submit comments
regarding any aspect of this collection of
information, inciuding suggestions for
reducing the burden, or if you would like
a copy of the information collection
request (please reference ICF #1355),
contact Rick Westlund, Information
Policy Branch, PM-223, U.S.
Environmental Protection Agency, 401 M
Street SW., Washington, DC 20460 {202-
382-2745); and Marcus Peacock, Office
of information and Regulatory Affairs,
Cffice of Management and Budget,
Washington, DC 20503. The final rule
will respond to any OMB or public
comments on the information coilection
requirements contained in this proposal.

List of Subjects in 40 CFR Part 281

Administrative practice and
procedure, Hazardous materials,
Petroleum, State program approval.
Underground storage tanks.

Date: September 8. 1988,
Lee M. Thomas,
Administrator.

For reasons set out in the preamble,
- Title 40 of the Code of Federal - -
Regulations is amended by adding a
new Part 281 as follows:

PART 281—APPROVAL OF STATE
UNDERGROUND STORAGE TANK
PROGRAMS

Subpart A—Purposé. General
Requirements and Scope

Sec.

281.10 Purpose.

281.11 General requirements.
281.12 Scope and definitions.

- Subpart B—Components of a Program
Application

281.20 Program application.

281.21 Description of state program.

281.22 Procedures for adequate
enforcement.

281.23 Schedule for inlerim approval.

281.24 Memorandum of agreement.

281.25 Attorney General's statement.

Subpart'C—Criteria for No Less Stringent

281.30 New UST system design.
construction. installation. and
notification.

Upgrading existing UST systems.

General operating requirements.

Release detection. .

Release reporting, investigation, and
confirmation.

281.35 Release response and corrective
action.

28138 Out-of-service UST systems and
closure.

281.37 Financial responsibility for USTs
containing petroieum. [Reserved]

281.38 Financial responsibility for USTs
containing hazardous substances.
{Reserved]

Subpart D—Adequate Enforcement ot
Compilance

281.40 Requirements for compliance
monitoring program and authority.
281.41 - Requirements for enforcement
" authority.
281.42 Requirements for public
participation.. .
281.43 Sharing of information.

Subpart E—Approval Procedures

281.50 Approval procedures for state
programas.

281.51 Amendment required at end of
interim period. i

281.52 Revision of approved state programs.

Subpart. F—Withdrawal of Approval of State

Programs

281.80 Criteria for withdrawal of approval
of state programs.

281.61 Procedures for withdrawal of
approval of state programs.

Authority: Sections 2002, 9004, 9005, 9006 of
the Solid Waste Disposal Act. as amended by
the Resource Conservation and Recovery Act

- of 1978, as amended (42 U.S.C. 6912, 6991 (c),

(d). (e)).

Subpart A—Purpose, General
Requirements and Scope

'§281.10 Purpose,

(a) This subpart speciﬁesAthe

.requirements that state programs must

meet for approval by the Administrator
under section 9004 of RCRA, and the
procedures EPA will follow in
approving, revising and withdrawing
approval of state programs.

(b) State submissions for program
approval must be in accordance with the
procedures set out in this part.

(c) A state may apply for approval
under this subpart at any time after the

_promulgation of release detection.

prevention, and correction rcgulations
under section 9003 of RCRA.

(d) Any state program approved by
the Administrator under this part shail
at all times be conducted in accordance
with the requirements of this part.

§ 281.11 -Generai requirements.

(a) State program elements. The
following substantive elements of a
state program must be addressed in-a
state application for approval:

(1) Requirements for all existing and
new underground storage tanks:

(i) New UST systems (design.
construction. installation. and
notification);

(ii) Upgrading of existing UST

' systems:

(iii) General operating requirements;

(iv) Release detection: _

(v) Release reporting, investigation,
and confirmation;

(vi) Out-of-service USTs and closure;

(vii) Release response and corrective
action; and

(viii) Financial responsibility for UST
systems containing petroleum.

{2) Provisions for adequate
enforcement of compliance with the
above program elements.

(b) Final approval. The state must
demonstrate that its requirements under
each state program element for existing
and new UST systems are no less
stringent than the corresponding federal
requirements as set forth in Subpart C of
this part, except as providad in
paragraph (c) of this section. The state
must also demonstrate that it has a
program that provides adequate
enforcement of ccmpliance with these
requirements.

{c) Interim approval. (1) The
Administrator may approve state
pregrams with requirements less
stringent than the federal requirements
for a period of 1 to 3 years from
September 23, 1988. Such interim
approval may be granted only if state
regulatory and/or legislative change is
required in order for the state program
to be no less stringent than the federal
requirements and standards under Part
280 for one or more of the following
program elements: Release detection at
existing UST systems: release reporting
and investigation: and out-of-service or
closed UST systems.

{2) A state program may receive
interim approval if it:

(i) Has requirements for three
elements:

{A) Release Detection:

- (B) Release Reporting, Investigation,
and Confirmation: and

{C) Out-of-Service UST Systems and

.Closure: and

{ii} Has requirements that are no less
stringent than the corresponding federal
requirements for five elements:

{A) New UST System Design.
Construction, Installation and
Notification;

{(B) Upgrading Existing UST Systems:

(C) General Operating Requirements:

{D) Release Response and Corrective
Action: and

(E) Financial Responsibility for UST
systems containing petroleunr and
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(iii} Provides for adequate
enforcement of compliance with these
requirements.

{3) A state with a program that has
received interim approval must receive
final approval of an amended program
containing program elements that are no
less stringent than the corresponding
federal program elements under Subpart
C in accordance with the following
schedule:

(i) If only state regulatory action is
required, the state must submit an
amended program to EPA for approval
before September 23, 1989.

(i} If only state legislative action is
required, the state must submit an
amended program to EPA for approval
before September 23, 1990.

(iii) If both state legislative and
regulatory action are required, the state
must submit an amended program to
EPA for approval before September 23,
1991.

{d) States with programs approved
under this part are authorized to
administer the state program in lieu of
the federal program and will have
primary enforcement responsibility with
respect to the requirements of the
approved program. EPA retains
authority to take enforcement action in
approved states as necessary and will
notify the designated lead state agency
of any such intended action.

§ 281.12 Scope and definitions. .

(a) Scope. (1) The Administrator may
approve either partial or complete state
programs. A “partial” state program
reguiates either solely UST systems
containing petroleum or solely UST
systems containing hazardous
substances. If a “partial” state program
is approved, EPA will administer the
remaining part of the program. A

"“complete” state program regulates both
petroleum and hazardous substance
tanks.

(2) EPA will administer the UST
program on Indian lands, except where
Congress has clearly expressed an
intention to grant a state authority to
regulate petroleum and hazardous
substance USTs on Indian lands. in
either case, this decision will not impair
a state's ability to obtain program
approval for petroleum and/or
hazardous substances on non-Indian
lands in accordance with this part.

() Nothing in this subpart precludes a

.state from:

(i) Adopting or enforcing requirements
that are more stringent or more
extensive than those required under this
part; or )

(ii) Operating.a program with a
greater scope of coverage than that
required under this part. Where an

approved state program has a greater
scope of coverage than required by
federal law, the additional coverage i3
not part of the federally-approved
program.

(b} Definitions. (1) The definitions in
Part 280 apply to all subparts of this
part.

{2) For the purpose of this part, the
term “interim approval” means the
approval received by a state program-
that meets the requirements in
§ 281.11(c) (1) and (2) for the time period
defined in § 281.11(c}(3).

{3) For the purposes of this part the
term “final approval”” means the
approval received by a state program
that meets the requirements in
$§ 281.11(b).

Subpart B~—~Components of a Program
Application

§281.20 Program application.

Any state that seeks to administer a
program under this part must submit an
application containing the following
parts:

(a) A transmittal letter from the
Governor of the state requesting
program approval;

{b) A description in accordance with
§ 281.21 of the state program and
operating procedures;

(c} A demonstration of the state’s
procedures to ensure adequate
enforcement;

{d) A schedule for obtaining needed
authorities under interim approval.
where applicable;

. (e} A Memorandum of Agreement
outlining roles and responsibilities of
EPA and the implementing agency;

{f) An Attorney General's statement in
accordance with § 281.25 certifying to
applicable state authorities: and

(g) Copies of all applicabie state
statutes and regulations.

Note: EPA has designed an optional

application form that is available for use by
state applicants.

§ 28121 Description of stats program.

A state seeking to administer a
program under thiz part must submit a
description of the prograrn it proposes to
administer under state lev in lieu of the
federal program. The descripticn of a
state’s existing or planned program must
include:

(a) The scope of the state program:

(1) Whether the s:ate program
regulates UST systr:ms containing
petroleum or hazariious substances, or
both:

(2) Whether the state is applying for
interim or final approval;

(3) Whether the state program is more
stringent or broader in scope than the
federal program, and in what ways: and

(4) Whether the state has any existing
authority over Indian lands or has
existing agreements with Indian tribes
relevant to the regulation of
underground storage tanks.

{b) The organization and structure of
the state and local agencies with
responsibility for administering the
program. The jurisdiction and
responsibilities of all state and local
implementing agencies must be
delineated. appropriate procedures for
coordination set forth, and one state
agency designated as a “lead agency” to
facilitate communications-between EPA
and the state.

(c) Staff resources to carry out and
enforce the required state program
elements, both existing-and planned,
including the number of employees.
agency where employees are located.
general duties of the employees, and
current limits or restrictions.on hiring or
utilization of staff.

(d) An existing state fanding
mechanism to meet the estimated costs
of administering and enforcing the
required state program elements. and
any restrictions or limitations upon this
funding.

§281.22 Procedures for adequate
entorcement.

A state must submit a description of
its compliance monitoring and
enforcement procedures, including
related state administrative or judicial
review procedures.

§281.23 Schedule for interim approva.

For a state program that must modify
its statutory or regulatory requirements
for release detection. release reporting
and investigation, and out-of-service or
closed UST systems in order to be no
less stringent than the federal
requirements, the plan must include a
schedule for making such changes and
for submitting an amendment to the
state application in accordance with
§ 281.51.

$281.24 Memorandum of agreement.

EPA and the approved state wiil
negotiate a Memorandum of Agreement
{MOA) containing proposed areasof - - - -
coordination and shared responsibilities
between the state and EPA and separate -
EPA and state roles and responsibilities-
in areas including, but not limited to: -
Implementation of partial state
programs; enforcement; compliance
monitoring: EPA oversight; and sharing
and reporting of information. At the time
of approval, the MOA must be signed by
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the Regional Administrator and the
ppropriate official of the state lead
agency.

§281.25 Attorney General’s statement.

(a) A state must submit a written
demonstration from the Attorney
General that the laws and regulations of
the state provide adequate authority to
carry out the program described under
§ 281.21 and to meet other requirements
of this part. This statement may be
signed by independent legal counsel for
the state rather than the Attorney
General, provided that such counsel has
full authority to independently represent
the state Agency in court on all matters

_pertaining to the state program. This
statement must include citations to the
specific statutes, administrative
regulations, and where appropriate,
judicial decisions that demonstrate
adequate authority to regulate and
enforce requirements for UST systems.
State statutes and regulations cited by

.the state Attorney General must be fully
effective when the program is approved.

(b} If a state currently has authority
over underground storage tank activities
on Indian Lands, the statement must
contain an appropriate analysis of the
state's authority.

Note: The reporting requirements under this
section have been approved by the Office of
Management and Budget (OMB) and have
been assigned OMB Control Number 2050~
0067

Subpart C—Criteria for No-Less-
§u1ngem

§281.30 New UST system design,
_ construction, installation, and notification,

- In order to be considered no less
stringent than the corresponding federal
requirements for new UST system
design, construction, installation, and
notification, the state must have
requirements that ensure all new
underground storage tanks, and the
attached piping in contact with the
ground and used to convey the regulated
substance stored in the tank, conform to
the following:

(a) Be designed, constructed. and
installed in a2 manner that will prevent
releases for their operating life due to
manufacturing defects, structural failure,
or corrosion.

Note: Codes of practice developed by
nationally-recognized organizations and
national independent testing iaboratories
may be used to demonstrate that the state
program requirements are no less stringent in
this area.

{b} Be provided with equipment to
prevent spills and tank overfills when
new tanks are installed or existing tanks

are upgraded. unless the tank does not
receive more than 25 gallons at one time.

{c} All UST system owners and
operators must notify the implementing
state agency of the existence of any new
UST system using a form designated by
the state agency.

§ 281.31 Upgrading existing UST systems.

In order to be considered no less
stringent than the corresponding federal
upgrading requirements, the state must
have requirements that ensure existing
UST systems will be replaced or
upgraded before December 22, 1998, to
prevent releases for their operating life
due to corrosion, and spills or overfills.

§281.32 Generai operating requirements.

In order to be considered no less
stringent than the corresponding federal
general operating requirements, the
state must have requirements that
ensure all new and existing UST
systems conform to the following:

{a) Prevent spills and overfills by
ensuring that the space in the tank is
sufficient to receive the volume to be
transferred and that the transfer
operation is monitored constantly;

(b} Where equipped with cathodic

. protection, be operated and maintained

by a person with sufficient training and
experience in preventing corrosion, and
in a manner that ensures that no
releases occur during the operating life

" of the UST system:

Note: Codes of practice developed by

‘nationally-recognized organizations and

national independent testing laboratories

‘may be used to demonstrate the state

program requirements are no less stringent.

{(c)Be madeof or lined with'materials
that are compatible with the substance
stored;

{d) At the time of upgrade or repair, be
structuraily sound and upgraded or
repaired in a manner that will prevent
releases due to structural failure or
corrosion during their operating lives:

(e) Have records of monitoring,
testing, repairs, and closure maintained
that are sufficient to demonstrate recent
facility compliance status, except that
records demonstrating compliance with
repair and upgrading requirements must
be maintained for the remaining
operating life of the facility. These
records must be made readily available
when requested by the implementing
agency. '

§281.33 Release detection.

“In order to be considered no less
stringent than the curresponding federal
requirements for release detection, the
state must have requirements that at a
minimum ensure all UST systems are-

provided with release detection that
conforms to the following:

_(a) General methods. Release
detection requirements for owners and
operators must consist of a method, or
combination of methods, that is:

(1) Capable of detecting a release of
the regulated substance from any
portion of the UST system that routinely
contains regulated substances—as
effectively as any of the methods
allowed under the federal technical
standards—for as long as the UST
system is in operation. In comparing
methods, the implementing agency shall
consider the size of release that the
method can detect and the speed and
reliability with which the release can be
detected. '

{2) Designed. installed, calibrated.
operated and maintained so that
releases will be detected in accordance
with the capabilities of the method.

(b) Phase-in of requirements. Release
detection requirements must, at a
minimum, be scheduied to be applied at
all UST systems:

(1) Immediately when a new UST
system is installed:

(2) On an orderly schedule that
completes a phase-in of release
detection at all existing UST systems (or
their closure) before December 21, 1993,
except that release detection for the
piping attached to any existing UST that
conveys a regulated substance under
greater than atmospheric pressure must
be phased-in before December 22. 1990.

(c) Requirements for petroleum tanks.
All petroleum tanks must be sampled.
tested. or checked for releases at least
monthly, except that:

(1) New or upgraded tanks (that is.
tanks and piping protected from releases
due to corrosion and equipped with both
spill and overfill prevention devices)
may temporarily use monthly inventory
control {or its equivalent) in
combination with tightness testing (or its
equivalent) conducted every 5 years for
the first 10 years after the tankis
installed or upgraded or until December
22,1998, whichever is later; and

{2) Existing tanks unprotected from
releases due to corrosion or without
spill and overfill prevention devices may
use monthly inventory control (or its
equivalent) in combination with annual
tightness testing (or its equivalent) until
December 22, 1998.

{d) Requirements for petroleum
piping. All underground piping attached
to the tank that routinely conveys
petroleum must conform to the
following:

(1) If the petroleum is conveyed under
greater than atmospheric pressure:
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(i} The piping must be equipped with
release detection that detects a release
within an hour by restricting or shutting
off flow or sounding an alarm; and

(ii) The piping must have monthly
monitering applied or annual tightness
tests conducted.

(2} If suction lines are used:

{i) Tightness tests must be conducted
at least once every 3 years, unless a
- monthly method of detection is applied

to this piping; or '

(ii) The piping is designed to allow the

. contents of the pipe to drain back into

* the storage tank if the suction is.

‘released and is also designed to allow
an inspector to immediately determine
the integrity of the piping system.

(e) Requirements for hazardous
substance UST systems. All UST
systems storing hazardous substances
must meet the following:

(1) All existing hazardous substance
UST systems must comply with all the
requirements for petroleum UST
systems in paragraphs {c) and (d} of this
section and after December 22, 1998,
they must comply with the following
paragraph (e}(2) of this section.

- (2) All new hazardous substance UST
systems must use interstitial monitoring
within secondary containment of the
tanks and the attached underground

‘piping that conveys the regulated
substance stored in the tank, unless the
owner and operator can demonstrate to
the state (or the sta‘e otherwise
determines) that another method will

- detect a release of the regulated
substance as effectively as other
methods allowed under the state
program for petroleun UST systems and
that effective corrective action
technology is available for the
hazardous substance being stored that
can be used to protect human health and
the environment.

§ 281.34 Release reporting, investigation,
and confirmation.

In order to be considered no less
stringent than the corresponding federal
requirements for release reporting,
investigation, and confirmation. the
state must have requirements that
ensure all owners and operators
conform with the following:

{a) Promptly investigate all suspected
releases, including:

(1) When unusual operating
conditions, release detection signals and
environmental conditions at the site
suggest a release of regulated
substances may have occurred: and

(2) When required by the
implementing agency to determine the
source of a release having an impact in
the surrounding ares; and

{b) Promptily report all confirmed
underground releases and any spills and
overfills that are not contained and
cleaned up.

{c) Ensure that all owners and
operators contain and clean up
unreported spills and overfills in a
manner that will protect human health
and the environment.

§ 281.35 Release response and corrective
action.

In order to be considered no less
stringent than the corresponding federal
requirements for release response and
corrective action, the state must have
requirements that ensure:

(a) All releases from UST systems are
promptly assessed and further releases
are stopped;

[b) Actions are taken to identify,
contain and mitigate any immediate
health and safety threats that are posed
by a release (such activities include
investigation and initiation of free
product removal, if present);

(c} All releases from UST systems are
investigated to determine if there are
impacts on soil and ground water, and
any nearby surface waters. The extent
of soil and ground water contamination
must be delineated when a potential
threat to human health and the
environment exists. -

(d) All releases from UST systems are
cleaned up through soil and ground
water remediation and any other steps.
as necessary to protect human heaith
and the environment;

(e} Adequate information is made
available to the state to demonstrate
that corrective actions are taken in
accordance with the requirements of
paragraphs (a) through (d) of this
section. This information must be
submitted in a timely manner that
demonstrates its technical adequacy to
protect human health and the
environment; and

(f) In accordance with § 280.67, the
state must notify the affected public of
all confirmed releases requiring a plan
for soil and ground water remediation,
and upon request provide or make
available information to inform the
interested public of the nature of the
release and the corrective measures
planned or taken.

§281.36 Out-of-service UST systems and
closure,

In order to be considered no less -
stringent than the corresponding federal
requirements for temporarily closed
UST systems and permanent closure, the
state must have requirements that
ensure UST systems conform with the
following:

{a) Removal from service. All new and
existing UST systems temporarily closed
must:

(1) Continue to comply with general
operating requirements, release
reporting and investigation, and release
response and corrective action;

(2} Continue to comply with release
detection requirements if regulated
substances are stored in the tank;

{3) Be closed off to outside access: and

{4) Be permanently closed if the UST
system has not been protected from
corrosion and has not been used in one
year, unless the state approves an
extension after the owner and operator
conducts a site assessment.

{b) Permanent closure of UST
systems. All tanks and piping must be
cleaned and permanently closed in a
manner that eliminates the potential for
safety hazards and any future reieases.
The owner or operator must notify the
state of permanent UST system clcsures.
The site must alsc be assessed to
determine if there are any present or
were past releases, and if so, release
response and corrective action
requirements must be complied with.

(c} All UST systems taken out of
service before the effective date of the
federal regulations must permanently
close in accordance with paragravh (b)
of this section when directed by the
implementing agency.

§ 281.37 Financial responsibility for USTs
containing petroleum. EM [Reserved)

§281.38 Financial responaibility for UST3
containing hazardous substances.
[Reserved]

Subpart D—Adequate Enforcement of
Compliance

§ 281.40 Requirements for compliance
monitoring program and authority.

(a) Any authorized representative of
the state engaged in compliance
inspections, monitoring, and testing
must have authority to obtain by request
any information from an owner or
operator with respect to the UST
system(s) that is necessary to determine
compliance with the regulations.

{b) Any authorized representative of
the state must have authority to require
an owmer or operator to canduct
monitoring or testing. '

(c) Authorized representatives must
have the authority to enter any site or
premises subject to UST system
regulations or in which records relevar
to the operation of the UST system(s)
are kept, and to copy these records,
obtain samples of regulated substances,
and inspect or conduct the monitoring or
testing of UST system(s).
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{d) State programs must have
procedures for receipt, evaluation.
retention, and investigation of records
and reports required of owners or
operators and must provide for
enforcement of failure to submit these
records and reports.

(e}{1) State programs must have
inspection procedures to determine,
independent of information supplied by
regulated persons, compliance with
program requirements, and must provide
for enforcement of failure to comply
with the program requirements. States
must maintain a program for systematic
inspections of facilities subject to
reguiations in a manner designed to
determine compliance or non-
compliance, to verify accuracy of
information submitted by owners or
operators of regulated USTs, and to
verify adequacy of methods used by
owners or operators in deveioping that
information.

{2) When inspections are conducted.
samples taken, or other information
gathered, these procedures must be
conducted in a manner {for example.
using proper “chain of custody”
prceedures) that will produce evidence
admissible in an enforcement
proceeding. or in court.

(f) Public effort in reporting violatiens
must be encouraged and the state
enforcement agency(ies) must make
available information on reporting
procedures. State programs must
maintain a program for investigating
information ootaired from the public
about suspected violations of UST
program requirements. -

{g) The state program must maintain
the data collected through-inspections:
and evaluation of records in such a
manner that the implementing agency
can monitor cver time the complisnce
status of the regulated ccmmunity: Any
compiiation, index, or inventory of such
facilities ard activities shall be made
available to EPA upon reguest.

§ 281.41
authority.

(a) Any state agency administering a
program rnust have the authority to
impiemert ihe following remedies for
violations oi state prcgram
requirements:

(1) To restrain immediately and
effectively any person by order or by
suit in state court from engaging in any
urauthorized activity that is
endangering or causing damage to
public health or the environment;

{2) To sue in courts of competent
jurisdiction to enjoin any threatened or
continuing violation of any program
requirement:

Requiremants {or enfcrcement

(3) To assess or sue to recover in court
civil penalties as follows:

(i) Civil penalties for failure to notify
or for submitting false information
pursuant to tank notification
requirements must be capable of being
assessed up to $5,000 or more per
violation.

(ii) Civil penalties for failure to
comply with any state requirements or
standards for existing or new tank
systems must be capablé of being
assessed for each instance of violation,
up to $5,000 or more for each tank for
each day of violation. If the violation is
continuous, civil penalties shall be
capable of being assessed up to $5.000
or more for each day of violation.

(b} The burden of proof and degree of
knowledge or intent requ.u'ed under state
law for establishing violations under
paragrapa (a)(3) of this secticn, must be
no greater than the burden of proof or
degree of kcowledge or intext that EPA
must provide when it brings an action

“under Suptitie I of the Resource

Conservation and Recovery Act.

(c] A civil penalty 2zsessed. sought. or
agreed upon by the 2tate enforcement
agency(ies) under parsgrapn {aj(3) of
thig secticn must be apnropriate to the
viclation.

§281.42 Reaquirements for public .
participation.

Any state administering a program
must provide for public participation in
the state enforcement process by
praviding arry one of the fcllowing threz
options: '

(a) Authority that allows mtervention
analogous tc Federal Rule 24(a)(2), and
assurance by the appropriate state
erforcement agency that it will not
oppcse intervention under the state
analogue to Rule 24(a}{2) on the ground
that the applicant’s interest is
adequately represented by the State.

{b) Authority that ailows intervention
as of right in any civil action to obtain
the remedies specified in § 281.41 by any
citizen having an interest that i3 cr may

2 advergely afiectedt or :

{c) Assurance by the appropriate state
agency that

{1) It wiii pmwd° notic: and
opportenity for pubdiic con 1ment on all
proposed settlementz of :
enforcement aciions {exc~yu¢ where
immediate action is nece: sary to
adequately pretect human health znd
the environment};

(2) It will investigate and provide
responses to citizen compiain:s about
violations; and

{3) It will not cppese ritizen
intervention when permissive
intervention is allowed by statute. rule.
or regulation

§231.43 Sharing of information.

{a) States with approved programs
must furnish EPA. upon request, any
information in state files obtained or
used in the administration of the state
program. This information includes:

(1) Any information submitted to the
state under a claim of confidentiality.
The state must submit that claim to EPA
when providing such information. Any
information obtained from a state and
subject to a claim of confidentiality will
be treated in accordance with federal
regulations in 40 CFR Part 2; and

(2) Any information that is submitted
to the state without a ciaim of
confidentiality. EPA may make this
information available to the public
without further notice.

(b) EPA must furnish to states with
approved programs, upon request, any
information in EPA files that the state
needs to acminister its approved state
program. Suca information incindes:

( ) Any inform =tlon that is submitted
to EPA without a claiz of
confidentiality; and

(2) Any information submitted to EPA
under a ciaim of conficentiaiity, subject
to the conditions in 46 CFR Part 2.

Subpart E—Apzroval Procedurss

§ 281.30 Arnprovai prececuras for state
programs,

{3) The followmg prcvdures are
reguired {or ail applicadozns, regardless
of whether the zpplicatice is for 2
partisl or complets prozrarm., as defined
in 3 28212, or.fer interim cr final
acprovai in accordance with § 28111,

{b) Befores submitting an application to

EPA for approvai of a state program. the . .

state must provide an opportunity for
public notice and comment in the
development of its underground storage
tank pregram.

(c) When EPA receives a state
program apniication, EPA will examine
the application and notify the state
whatner it apriicaticn is compiete, in
accordance with the application
comipcnernis reguired in 3 281.20. The
180-day statutory review period begins
only after EDA has determined that a
complete appiication kas been received.

(di The state and EPA may by mutual
agreement exrend the review period.

{e) After receipt of a complete
program application, the Administrator
wiil tentatively determine approval or
disapproval of the state program. EPA
shalil issue putiic notice of the tentative
detsrmination in the Federal Register: in
enough of the largest newspapers in the
state to atiract statewide attention; and
to persons on the state agency mailing
list and any other persons who the
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agency has reason to believe are
interested. Notice of the tentative
determination must also:

(1) Afford the public 30 days after the
notice to comment on the state's
application and the Administrator’'s
tentative determination: and

{2) Include a general statement of the
areas of concern, if the Administrator
indicates the state program may not be
approved: and

(3) Note the availability for inspection
by the public of the state program
application; and

(4) Indicate that a public hearing will
be held by EPA no earlier than 30 days
after notice of the tentative
determination uniess insufficient public
interest is expressed. at which time the
Regional Administrator may cancel the
public hearing.

(f) Within 180 days of receipt of a
complete state program application, the
Administrator must make a final
determination whether to approve the
state program after review of all public -
comments. EPA will give notice of its
determination in the Federal Register
and codify the approved state program.
The notice must inciude a statement of
the reasons for this determination and a
response to significant comments
received.

§ 281.51 Amendment required at end of
interim period. :

{a) State programs that meet the
requirements of section 281.11(c) (1) and
(2) may be approved for 1 to 3 years
from September 23, 1988. States that
receive such interim approval must
adopt requirements that are no less -
stringer:t than the corresponding federal
requirements and standards within the
timeframes specified under
§ 281.11(c)i3). -

(b) By the end of the specified time
period, a siate with interim approval
must submit to EPA an amendment to its
application that includes all modified
and new riquirements for any of the
elements containing less stringent
requiremeats. Such amended
applications must also include a
maodified program description, an
Attorney General's statement and a
Memora:adum of Agreement that
incorporate the amended program
requirecients, and copies of all
applicable state statutes and
regulations.

(c) Upon receipt of the application
amendment, the Administrator shall
follow the same review and approval
pracedures as required in § 281.50.

{d) If a state fails to submit an
armendment within the specified
timeframe, the interim approval of the
state program expires upon the

applicable date established under
§ 281.11{c), and the Subtitle I program
automatically reverts to EPA.

(e) If a state submits an amendment to
the program application within the
timeframe specified under § 281.11(c)(3)
and the amendmant is disapproved after
the end of the time period. the interim
approval of the state program expires
immediately upon disapproval and the
Subtitle I program automatically reverts
to EPA.

(f) f interim approval of the state
program expires, EPA must notify the
regulated community and the public of
the re-establishment of the federal
program through a notice in the Federal
Register. .

§ 281.52 Revision of approved state
programsa.

(a) Either EPA or the approved state
may initiate program revision. Program
revision may be necessary when the
controlling federal or state statutory or
regulatory authority is changed or when
responsibility for the state program is
shifted to a new agency or agencies. The
state must inform EPA of any proposed
modifications to its basic statutory or -
regulatory authority or changs in
division of responsibility among state
agencies. EPA will determine in each
case whether a revision of the approved
program is required.

(b} Whenever the Administrator has
reason to believe that circumstances
have changed with respect to an
approved state program or the federal
program, the Administrator may request,
and the state must provide, a revised
application as prescribed by EPA.

{c) The Administrator will approve or
disapprove program revisions based on
the requirements of this Part and of
Subtitle I pursuant to the procedures
under this section, or under section
281.50 if EPA has reason to believe the
proposed revision will receive
significant negative comment from the
public. '

(1) The Administrator must issue
public notice of planned approval or
disapproval of a state program revision
in the Federal Register; in enough of the
largest newspapers in the state to
attract statewide attention; and by
mailing to persons on the state agency
mailing list and to any other persons
who the agency has reason to believe
are interested. The public notice must
summarize the state program revision,
indicate whether EPA intends to
approve or disapprove the revision, and
provide for an opportunity to comment
for a period of 30 days.

(2) The Administrator’s decision on
the proposed revision becomes eifective
60 days after the date of publication in

the Federal Register in accordance with
paragraph (c}{1) of this section, unless
significant negative comment opposing
the proposed revision is received during
the comment period. If significant
negative comment is received, EPA must
notify the state and within 60 days after
the date of publication, publish in the
Federal Register either:

(i) A withdrawal of the immediate
final decision, which will then be
treated as a tentative decision in
accnrdance with the applicable
procedures of § 281.50 {e) and {f}; or

(ii) A notice that contains a response
to significant negative comments and
affirms either that the immediate final
decision takes effect or reverses the
decision. :

{d) Revised state programs that
receive approval must be codified in the
Federal Register.

Subpart F—Withdrawal of Approval of
State Programs

§ 281.60 Criteria for withdrawal ot
approval of state programs.

(a) The Administrator may withdraw
program approval when the Agency
determines that a state no longer has
adequate regulatory or statutory
authority or is not administering and
enforcing an approved program in
accordance with this part. The state
must have adequate capability to
administer and enforce the state
program. In evaluating whether such
capability exists, the Agency will
consider whether the state is
implementing an adequate enforcement
program by evaluating the quality of
compliance monitoring and enforcement
actions.

(b) Such withdrawal of approval will
occur only after the state fails to take
appropriate action within a reasonable
time, not to exceed 120 days after notice
from the Administrator that the state is
not administering and enforcing its
program in accordance with the
requirements of this part.

§281.61 Procedures tor withdrawai of
approval of state programs.

(a) The following procedures apply
when a state with an approved program
voluntarily transiers to EPA those
program responsibilities required by
federal law.

{1) The state must give EPA notice of
the proposed transfer. and submit, at
least 90 days before the transfer. a plan
for the orderly transfer of all relevant
program information necessary for EPA
to administer the program.

{2) Within 30 days of receiving the
state's transfer plan, EPA must evaluate
the plan and identify any additional
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information needed by the federal.
government for program administration.

(3) At least 30 days before the transfer
is to occur, EPA must publish notice of
the transfer in the Federal Register; in
enough of the largest newspapers in the
state to attract statewide attention; and
;o persons on appropriate state mailing

ists, :

(b} When EPA begins proceedings to
determine whether to withdraw
approval of a state program (either on
{its own initiative or in response to a
petition from an interested person),
withdrawal proceedings must be
conducted in accordance with
procedures set out in 40 CFR 271.23 (b)
and (c), except for § 271.23(b)(8)(iii} to
the extent that it deviates from
requirements under § 281.60.

[FR Doc. 88-21159 Filed 9-22-88: 8:45 am]
BILLING CODE 6550-50-M :
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In response to the comment that Trust
Fund money should not be given to
states that do not have approved UST
regulatory programs, the Agency wants
to emphasize that the negotiation of
state cooperative agreements for use of
the LUST Trust Fund is proceeding on a
path separate from the approval of state
programs. However, EPA has decided to
make a link between the LUST Trust
Fund and UST regulatory program to
ensure that future contamination is
minimized. After the effective date of
today's final rule, a state's success in
making reasonable progress toward

-submitting a completed application for
state program approval may be grounds
for increasing state access to the Trust
Fund in fiscal year 1990 and thereafter.

In response to the commenters urging
that the Trust Fund be made directly
available to local governments, EPA's
cooperative agreement process involves
states negotiating arrangements for
proper use, recovery, and accounting of
Trust Fund money with EPA. The
municipalities are not parties to these
negotiations and will need to rely on the
state to implement a sound and effective
program for the use of the Trust Fund for
corrective action. The statute does not
ptovide for any direct EPA/municipality

‘arrangerment.

" Finally, as discussed in Section IIl.W
of this preamble, the Agency has
decided to defer promuilgation of final
procedures for suspension of
enforcement. Until such procedures are
promulgated. the Agency does not
intend to exercise its discretionary
suspension of enforcement authority. At
that time, the Agency will address the
use of LUST Trust Fund monies to
respond to releases from tanks whose
owner or operator is a member of a
class which has been granted a
suspension of enforcement.

V. State Program Approval
A. Background .

Section 9004 of RCRA allows any
state to submit an underground storage
tank regulatory program for review and
approval by EPA. An EPA-approved
state UST regulatory program will
operate “in lieu of the Federal program.
The Agency may approve the state
program if the state demonstrates that
its program (1) imposes requirements
that are “no less stringent™ than the .
Federal release detection, prevention,
correction, and financial responsibility
requirements, and (2} provides for
adequate enforcement of complmnce
with such requirements.

B. Financial Responsibility Objective
(§ 281.37)

In its final State Program Approval
rule (53 FR 37212, September 23, 1988),
EPA promulgated criteria for state
program approval in the form of
objectives for seven of the technical
program elements in the final technical
standards rule (53 FR 37082, September
23, 1988): New UST system design,
construction, installation and
notification; upgrading existing UST
systems; general operating
requirements: release detection; release
reporting and investigation; corrective
action; and out-of-service and closed
UST systems. The eighth objective for
financial responsibility of owners and
operators-of petroleum UST systems is
promulgated in today’s rule.

These objectives represent the
Agency's expectations of what
constitutes a no—less-stnngent state

_program. By requiring the state to

achieve the objectives underlying the
detailed Federal requirements in each
element rather than match each
regulatory detail of the Federal
requirements, EPA provides a
performance-based measure for
evaluating programs and recognizes that
the precise details in the Federal
program are not the only feasible
approach to UST regulation. By
establishing these objectives, EPA also
provides a framework for approval that
guarantees that each state UST program
provides a minimum level of protection.

An important objective of the Federal
program is that owners and operators of
UST systems containing petroleum have
adequate financial responsibility to
undertake corrective action and meet
third-party liability claims. The Federal
law mandates $1 million per occurrence
with appropriate aggregate amounts as
the minimum level of assurance needed
by most owners and operators of
petroleum UST systems to meet cleanup
and liability costs. Today's Federal
financial responsibility rule allows an
exception for certain classes of owners
and operators who store small
quantities of petroleum for purposes
other than selling it as a product. More
specifically, owners and operators not
engaged in petroleum production,
refining, or marketing anZ who have a
throughput of 10.000 gallons or less per
month are required to have only
$500.000 per occurrence for corrective
action and third-party liability claims. In
addition, the financial responsibility rule
sets the aggregate amounts at $2 million
for owners and operators with more
than 100 UST systems, and 31 million for
those who have 100 or fewer UST
svstems. Finally, the financial

responsibility requirements will be
phased-in over a 24-month period from
the date of promulgation for different
groups of owners and operators. In order
to be no less stringent than the Federal
requirements for financial responsibility
for USTs containing petroleum, the state
must have requirements for owners and
operators to have financial assurance
and for the types of mechanisms used to
provide that financial assurance.

The Agency received comments in
support of the holistic approach to
determining no less stringent state
programs, particularly because such an
approach would enable a state to trade-
off mare stringent technical
requirements with less stringent
financial requirements, for example,
lower amounts of financial
responsibility. While the Agency
understands that states may experience
difficulty in obtaining statutory or
regulatory authority to require $1 million
in coverage, that amount was
established by Congress in Subtitle I
and EPA believes it does not have the
flexibility to lower that level of coverage
as part of the Federal program or as part
of state program approval.

The first aspect of this objective
(§ 281.37(a)) concerns the amount of
financial assurance, both per occurrence

 and in aggregate, that an owner or .

operator must have. First, the state must
have a statute or regulations that require
an owner or operator to have at least $1
million or $500,000 per occurrence and
$1 million or $2 million in aggregate,
depending on the size and type of the
operation. This requirement follows
directly from the Federal financial
responsibility regulations for petroleum-
containing UST systems.

The Supplemental Notice published
on December 23, 1987 (52 FR 48644)
included an objective for financial
responsibility; however, aggregate levels
were not included in the proposed
objective. To remain consistent with the
Federal requirements for financial
responsibility, the Agency today is
promulgating the final objective with a
requirement that the owner or.operator
have financial assurance in appropriate
aggregate levels. Addition of the
aggregate is necessary to ensure that
approved states require an adequate
level of coverage. The aggregate level
varies depending on the number of tanks
owned or operated. Owners and
operators with 1 to 100 tanks must have -
an aggregate level of coverage of $1
million and those with more than 100
tanks must have an aggregate level of
coverage of $2 million. The final
objective establishes the same levels of
coverage. Further discussion on pre-
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occurrence and aggregate levels of
coverage can be found in today's
preamble at Section IIL.D.
The second aspect of this objective
(§ 281.37(b)) concerns the phase-in
compliance schedule for owners and
operators. The objective proposed on
December 23, 1987 {52 FR 48644) did not
inelude a provision for a phase-in
schedule. This provision is being added
to be consistent with decisions made
following the Supplemental Notice to the
proposed rule for financial responsibility
for petroleum USTs that was published
in the Federal Register on March 31,
1988 (53 FR 10401). In today's final
financial responsibility rule, EPA has
decided to phase-in compliance over 24
months from the date of promulgation at
all UST systems following a schedule
based on net worth and the number of
tanks owned. Although EPA
recommends that a similar approach be
used by state programs, the Agency has
decided to allow flexibility in the
objective for states to use other phase-in
approaches. provided that the schedule
is completed in 24 months. Approaches
that allow all of the regulated
community to wait until the end of the
24-month period would not be accepted
as an orderly schedule.
. The third aspect of this objective
(§ 281.37(c)) concerns the variety of
financial mechanisms that may be used
by owners and operators to demonstrate
adequate financial responsibility. The
Federal financial responsibility rule
allows a wide variety of mechanisms
and combinations of mechanisms to be
used. The state may also allow a variety
of financial mechanisms to.be used. To
determine whether state-allowed or.
required mechanisma are no less
stringent than the Federal requirement,
general criteria have been established .
that are applicable to all financial
mechanisms. By establishing these
criteria in the Federal objective, the
Agency believes that it i3 unnecessary
for the state to have detailed
requirements for each mechanism
affected by these criteria for purposes of
state program approval. However, EPA
encourages states to adopt the financial
responsibility regulation, especially the
language of each mechanism, since they
have been developed and tested to
ensure tha! adequate financial
responsibility will be available when
necessary. For example, the state will
not be expected to demonstrate that its
regulations require a surety company to
state in a bond that the bond cannot be
cancelled during a 120-day period
following notice of cancellation of the
bond to the owner or operator. The state
must, however, be able to draw on the

funds assured by the bond before
cancellation occurs. The state
regulations must ensure that the time
period before the effective cancellation
of the bond provides ample opportunity
for the state o assess the facility.
determine if a release has occurred, and,
if needed, draw funds from the
instrument. In this way, the Federal
objectives for financial responsibility for
UST systems containing petroleum are
met.

Section 9004(c)(1) of Subtitle I allows
states to set up a fund that may be used
to meet the no less stringent requirement
for financial responsibility. The state
may choose to establish a state fund to
provide financial assurance for certain
classes of owners and operators or for
all owners and operators. The general
criteria for state funds are represented
in the objective (§ 281.37(a) and (c));
these criteria are essentially the same as
the requirements for state funds set out
in the Federal financial responsibility
rule in § 280.100. Further discussion on
state funds and their use in providing
financial assurance will be available in
guidance due to be issued this fall by
EPA. A briefer discussion can also be
found in EPA's State Program Approval
Handbook. ‘ .

Some commenters expressed concern
that the requirement that states have a
financial responsibility program that is
no less stringent than the Federal
program in order to receive state
program approval will delay approval of
state programs. The commenters stated
that complex financial responsibility
requirements could discourage states
from submitting UST programs for
approval. They urged that EPA.
promulgate a simple financial
responsibility framework and provide
guidance to the states.

As explained above, the requirement
that an approved state program contain
financial responsibility requirements
that are no less stringent than those
under the Federal program is required
by RCRA Section 9004. However, EPA
has developed an approach to state
program approval that provides states
as much latitude as possible consistent
wiih the statute in adopting approaches
to fulfill the requirement. The Agency
recognizes the difficulties for states in
developing financial responsibility
programs and is preparing detailed
guidance and outreach assistance to
states to help them develop their
programs.

A more complete analysis of issues
regurding state program approval is
presented in the preamble to that rule
(53 FR 37212, September 23, 1988).

V1. Compliance Monitoring and
Enforcement

Although not raised as an issue in the
proposal, implications of the proposed
rules for compliance monitoring and
enforcement activities received
considerable comment. Many of the
comments were submitted by states.

In general, the comments note that
performing compliance monitoring and
enforcement for financial responsibility
rules will place a heavy resource burden
on the states. Moreover, some states are
currently understaffed while others
apparently have little experience with
the options for demonstrating financial
responsibility and would have difficulty
evaluating them. Also, the proposed
requirement for maintaining financial
responsibility for one year after tank
closure would be difficult to enforce,
especially if the business is sold, closes,
or goes bankrupt.

Some states noted that, if the states
will be responsible for implementation
of the financial responsibility program
and will not be provided funding, then
EPA should not have a strong oversight
rote or stringent requirements for state
program approval. Another state
commenter reads the proposed section
on reporting, which requires owners ot
operators to send evidence of financial
responsibility to the Regional
Administrator, to mean that EPA will
administer the entire financial
responsibility program.

A number of non-governmental
commenters also noted the enormos
burden that ensuring compliance fo:
such a large universe would entail, with -
some offering approaches to enhance
compliance and enforcement. One
approach suggested by several
commenters is that EPA collect evidence
of finaneial responsibility from all
owners or operators through periodic
reporting; for example, using the Tank
Notification Program to provide the
basis for annual notification of
compliance with financial responsibility
requirements. Other commenters
suggested that proof of financial
responsibility be made a condition to
obtain an annual operating permit.
Another suggested that enforcement
would be enhanced if the scope of these
complicated rules could be clarified
using the following techniques: {1)
Workshops. (2} fact sheets, (3} more
detailed summaries, and (4} condensed
versions of the regulations.

Virtually all of the comments evidence
both justifiable concern that performing
compliance monitoring and enforcement
for such an enormous regulated
community presents a formidable
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Tools for Implementing State. Regulations

The following section describes various approaches that States have used
to implement their regulations'and monitor compliance. These examples are
provided here to assist States in developing their UST program or making it
work more effectively. The use of such approaches are merely suggestions for
interested States and are not necessary to receive State program approval.

New UST System Design, Construction, Installation and Notification. To
make sure that installations of new UST systems are completed properly, Maine
certifies installers. The certification involves a written test based on
nationally-re;ognized codes and a review of applicant’s quélifiéations
(including apprenticeship and work experience) as an installer by the Board of
Underground 01l Storage Ténk Installers.

Permitting is anotﬁer way to ensure that new UST systems are'soundly’
designed, constructed, and installed. In one Séate, the permitting process
requires the owners to describe: (1) the UST characteristics, such as tank
capacity, contents, and material of ;onstruction, cathodic protection and
release detection methods, and (2) facility characteristics, inéluding
property boundarizs, the location of buildings at the‘site and in the
surrounding area, the location of the proposed tank system, and the
approximate location of public or private water wells and any §urface water
bodies within 500 feet of the proposed UST. The permitting process in
Nebraska includes a review of shop drawings by the State Fire Marshal'’'s Office
and an on-site inspection of the tank and piping systems during installation.

Upon notification, Florida provides each owner or operator with a
registrétion sticker or a certificate that lists all of ;he registered USTs at

the facility. State regulations require that this proof of registratioﬁ be
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posted in plain view near the UST system so that fuel distributors can verify
the registration status of the UST before they make a deIivery. If no proof
of registration is displayed, the distributor is prohibited from making a
delivery._ Dist;ibutors are also required to make notification forms available
to any customers who may own USTs that need to be registered.

In addition to the Federally-required notification by owners and
operators of new and existing USTs, Connecticut requires notification in the
event of change in ownership or control of a new or existing UST system within
15 days of the change in status. Also, owners and operators must report any
changes in the information provided to the State for purposes of notification
‘within 30 days of the change(s) (fér example, type of substance stored).

Upgrading Existing UST Systems. Vermont has an innovative approach that
helps to implement upgrading requirements. Vermont recently passed
_legislatiop that sets forth an incentive prograﬁ to encourage UST.upgrading.
This prograﬁ brovides financial assistance to owners of retailAgas stations
that sell less than 20,000 gallons of gasoline per month and that want to
replace their USTs in accordance with Vermont's regulations, Owners must fill
out an application providing the Vermont Agency of Envirommental Conseryatiop
with essential facility information. Grants up to $5,000 or the cost of
bringing the system into compliance (whic¢hever is less) .may be awarded to the

.
applicants. Priority is given to applicants from areas with a low density of
retail gasoline stations and for whom the expense of tank replacement is
likely to cause "terminaéion of retail gasoline services." California is
‘considering the establishment of a similar program withﬁfihancial assistance
in the form of a loan provided for UST system upgrades and repairs at small

businesses.



c-3 ' | OSWER Directive 9650.8

- General Operating Requirements. Maryland has developed an innovative
approach to prevent operational problems that can cause overfills and spills.
In Maryland, drivers of tank trucks and transports must pass an examination to
demonstrate knowledge of the procedures used in the safe handling of oil, oil
épill control measures, and oil spill reporting requirements. Upon successful
completién of the exam, drivers receive an "0il Vehicle Operator's
Ceftificate", which they must carry at all times while involved in the
transfer or transport of oil. Temporary (30 day) certificates are issued to
new drivers provided that the distributor instructs the driver regarding basic
"~ procedures involved in safe handling of oil and oil spill reporting
requirements. Interstate drivers that transport petroleum products through
Maryland are not required to have an operator's certificate; however, all
drivers must follow a detailed set of product transfer requirements to make
sure that petroleum traﬁsfers are handled pfopefly. These requirements
supplement the typical procedural requirements that appear in Maryland's
regulatioﬁs and serve as a useful program implementation tool..

To ensure that substances are deliivered to.USTs with which they are
compatible, some States require labeling of UST §ystems. Five States
(Delaware, Florida, New Hampshire, Ne& York, and Vermont) haveAissued
requirements for labeling of tanks and fill ports to identify tank material
and regulated substance compatibility. Both Delaware and Florida have
provisions specifically for USTs made of fibergl;ss-reinforced plastic. In
these States, both the tank and the fill cap must be equipped with a label
that says: “Non-metallic Undergro#nd Tanklfor Petroleum Products, Alcohols),
and Alcohol-Ggsoline Mixtﬁres" or-"Non-Metallic Underground Tank for Petroleum'

Products Only".
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To aid delivery personnel, some States require fill ports to be labeled
with the tank volume and substance stored (for example, color coding for
substance type in accordance with API 1637). In this way, delivery personnel
are provided with the essential information they need to gauge an UST system
accurately and to make the appropriate delivery of regulated substance. The
use of such labeling helps prevent overfills and spills.

The Delaware Department of Natural Resources and Environmental Control
(DNREC) is drafting standardized methods for recordkeeping. Such
standardization will help UST owners and operators to determine what types of
information must be documented and in what form they must be recorded. The
resulting records should contain useful information that is consistent in
quality and presentation. These characteristics are helpful to the
implementing agency when trying to determine facility compliance. Maintenance
of cleér and comprehensiye records enhances DNRiC’s compliance monitoring
capabilities.

Release Reporting, Investigation, and Confirmation. Most States require
immediate reporting of all suspected or confirmed releases. Hotlines have

‘been established in many States in order to provide a fast, effective way of
contacting the emergency response unit. Typically, once a release is
reported, State officials advise UST owners as to what actions;they must take.
In TANKLINE (September 1987), Oregon’s newsletter for UST owners and
interested parties, a checklist was presented to guide the actions of UST
owners in the evegt of a release. The checklist contains 10 major items,
three of which relate to release reporting ard investigation, and seven of
which pertain to corrective action. The recommended actions relating to

release reporting and investigation-are: (1) notify the DEQ through the
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Oregon Accident Response Hotline; (2) determine if there is a fire danger (if
so, contact the fire department immediately); and (3) determine the source of
the release.

Florida has an innovative approach toward release reporting. The State
has instituted an "Early Detection Incentive" program in which the UST owmers
are required to report any UST releases, but have amnesty from clean-up costs
because the remedial actions are financed through a special State trust fund.
Petroleum UST owners are eligible provided that (1) they have complied with
the notification requirement by October 1, 1988; (2) the UST facility is not
owned by the Federal government; (3) State access to the facility for
inspection has not been or is not denied; and (4) the State determines that
the facility was not operated in a grossly negligent manner. (This last
provision gives UST owners an incentive to comply with release detection
monitoring requirements.) Once eligible, the o&ner»or operator may choose to‘
have the State perform the cleanup, or perform it himself'and receive
reimbursement from the State. The number of reports and cleangps this program

_has motivated is impressive. The newsletter LUSTLINE (published by the New
England Interstate Water Pollution Control Commission), reports that as of
March 2, 1987, 477 Sitég had requested State cleanup and an additional 298
sites were being cleaned up by the responsible party and receiying
reimbursement from the State.

A different type of incentive for release reporting, abatement, and
hazard mitigation has been put forth in Missouri House Bill No. 528. This
legislation requires "any person having control over a hazardous substance"
who detects a release to notify the State and initiate cleanup. Should this

person fail to comply with these requirements, he is not only liable for the
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associated cleanup cost, he is also liable for punitive damages up to three
times the cleanup cost amount. The "any person" language can refer to a
transporter making a product delivery as well as the owner or operator of an
UST system.

One State requires that any facility where one confirmed UST release has
occurred must have all other tanks at that facility inspected within 180 days
to determine whether other releases may exist.

Release Response and Corrective Action. Oregon’s newsletter, TANKLINE
(September 1987), presents a checklist to provide guidance to UST owners and
operators in the event of a release. Seven items on this checklist direct
owners on how to clean up the release: (1) determine the extent of
contamination; (2) if product has moved off your property, notify affected
owners; (3) meet with DEQ to set up a cleanup standard and a schedule for the
cleanup; (4) write a remedial action plan to acﬁieve the cleanup goals; (5)
submit your plan to DEQ for approval; (6) implement your plan and monito£
progress; and (7) report to DEQ on your success at meeting cleanup goals. By
posting the State requirements in a newsletter that is circulated to the UST
community, Oregon is using an innovative approach for informing UST owners and
operatorsvof their responsibilities.

In addition to its basic corrective action requirementsz Nebraska has
developed a detailed set of protocols for determining the need for and the
nature of ground water remedial action. A systematic flow chart provides
guidance in determining the type and extent of treatment needed. For releases
that have or may potentially impact ground water, a detailed site assessment
is reduired that must address the characteristics of the soil, hydrogeology,

contaminant, and site (for example, proximity to water supplies and land use)
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a;.well as the background water and soil quality or use. A ground-water
classification scheme is used to determine the degree of hazard presented and
make decisions concerning remedial actions. Based on this assessment,
preliminary cleanup levels are defined and remedial actions proposed.

Florida's Department of Environmental Regulation (DER) has developed a
set of site cleanup criteria for ﬁetroleum contamination. The State has
provided criteria for evaluating: (1) the initial remedial action, (2) a
Quality Assurance Project Plan for collecting and analyzing samples, (3) a
contamination assessﬁent and report, (4) a remedial action plan, (5) the
remedial action, and (6) the completion of site rehabilitation. Siﬁe
Rehabilitation Levels (SRLs) are allowable contaminant concentration limits
that must be met before the site cleanup can be deemed complete. The SRL# are
based on water quality standards. Alternative or less stringent SRLs may be
created if it can be demonstrated that site-spécific factors (for example,
background contaminant levels) can justify their use. —

In order to protect human health and the environment when an immediate
threat is perceived, some State agencies swiftly perform corrective action for
UST releases even before they are able to identify all the potentially

responsible parties (PRPs). States like Maine and New York are able to do
-this because they have created cleanup trust funds that allowlthem to incur
the cost of cleanup and seek PRP reimbursement later. This type of State
trust fund can be an effective tool in mitigating immediate hazards and

ensuring environmental restoration.

Qut-of-Service UST Systems and Closure. UST owners or operators in
South Carolina who have temporarily removed their UST system(s) from service

within the past calendar year must submit a report, during January of each
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year, to the.bepartment of Health and Environmentél Control that describe; the
system'’s 1o§§tion, capacity, permit number, dates temporarily taken out of »
operation, agﬁ method used to place the system temporarily out of operation.
This report;belps South Carolina monitor the compliance of these temporarily
out-of-servi;e USTs.

For permanent‘UST closure, some States (FL, MA, and OR) require that the
person dismantling and removing the UST system be certified to ensure that
permanent UST closures are performed properly and safely by trained
professionals. In Maine, the UST owner or operator must notify appropriate
State and lécal agencies and receive written permission from the Maine
Department of Environmental Protection (DEP). By requiring notification and
written permiséion, the DEP is awate of planned tank closures and is able to
give UST owners guidance, when necessary, ;o ensure that appropriate
progedures are used to close the UST system. Iﬁ'Rhode Island, owners -and
operators aréffequired to dbtain a certificate of closure. 1In this way, the
State can ensﬁre that site assessments for past and present releases are
performed, and any necessary corrective ac;ions.implementea. Thé potential
dangers associated with UST closure should not be underestimated. To pre&ent
mishaps, the use of good closure practices is absolutely necessary. The
approaches described above also help States ensure that the UST closure is
performed safely and properly.

New Jersey's proposed regulations suggest another method of ensuring
that closures are performed safely and properly. Ownefs or operators in New
Jersey who plan to close their UST systems must submit a closure plan to the
Department of Environmental Protection-(DEP) 60 days before the anticipated

closure date. This plan consists of a site assessment that incorporates the
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;following information: (1) three consecutive months of monitoring data from a
;PEP-approved external monitoring system; or (2) a work plan for conducting
{;oil sampling and analysis. This worg plan must provide: (1) the number and
-éiocation of soil samples; (2) soil sampling procedures (for which ﬁhe DEP
'provides some guidance) and analysis protocols that must be in accordance with
DEP-approved methods; (3) a plot plan clearly indicating all major structures,
.including the tank itself (iﬁ use and closed), piping, dispensers and other
;gquipment; (4) a health and safety plan (may be required); (5) an
implementation schedule; and (6) a plan showing the installation of monitoring
wells (may be required). Based on the substarce stored, the DEP provides
guidqnce as to what constituents must be looked for in the soil samples. The
‘d?ner or operator is required to implement the closure plan within 30 days
after obtaining all necessary Federal, State, and/or local épprovals.

An essential part of pefmanenﬁ UST closufe by removal is disposal of
Eéﬁks and any end products derived from tank cleaning. Massachusetts has an
ignovative approach to address these matters. It requires USTs. that are
un@ergoing removal to be emptied of stored product, purged of ﬁapors, and
_taken to a licensed or permitted tank dismantling yard. At tﬁe tank yard, the
vUST must be logged iﬁ, cleaned of residue, and dismantled. The cleaning ena
product must be treated as hazardous waste and removed by a hazardous waste or
waste oil transporter licensed by the Department ¢f Environmental Quality
Engineering.

Maine makes provisions in the regulations for the proper disposal of
sludge and scale, as well as for recycling and Aisposal of USTs. Furthermore,
ﬁ;ine mandates that the tank owner have a notice regarding permanent UST

abandonment attached to the property deed. Although such a requirement is not
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needed for State program approval, this mechanism ensures that future property
owne;s will be informed about the tank’s presence on theif_property. In
California, UST owners or operators choosing to close theié USTs in place are
also required to place a notice on thg pfoperty deed, describing the location

in detail of the closed UST, the regulated substance it contained and the

closure method.



APPENDIX D

Table of National Industry Codes and Standards



TABLE 1. SEL%CTED NATIONAL CONSENSUS CODES AND RECOMMENDED PRACTIbES FdR usT MANAGEMENT

MAJOR TECHNICAL TOPICS OF THE FINAL EPA UST RULE

DOCUMENT DESIGN AND CORROS ION UST SYSTEM REPAIR OPERATING RELEASE RELEASE REPORTING

CLOSURE

NUMBER CONSTRUCTION PROTECT ION INSTALLAT [ON AND RETROFIT REQU | REMENT DETECTION AND CORRECTIVE ACTION

American National Standards institute (ANSI)

ANS1 B31.4 x X X x x X X

American Petroleum fnstitute (API)

® AP SL x
¥ APl 12F
APl 650
APl 1604
®  APL 1615 X X X X

APl 1628 X x
* API 1631 x X X X

APl 1632 X x X i X

AP 2202

American Society for Testing and Materials (ASTM)

ASTM (Siocel
Piping, Tubing,
and Fittings) X
* ASTM A 53-87b x .
* ASTM A182/A182M-87 x - ' x

% ASTM D 4021-86 x
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TABLE 1, SELECTED NATIONAL CONSENSUS CODES AND RECOMMENDED PRACTICES FOR UST MANAGEMENT (CONTINUED)

MAJOR TECHNICAL TOPICS OF THE FINAL EPA UST RULE |

DESIGN AND CORROSION UST SYSTEM REPAIR OPERATING RELEASE RELEASE REPORTING

~ DOCUMENT
NUMBER "CONSTRUCY 1 ON PROTECTION INSTALLATION AND RETROFIT REQUIREMENT DETECTION AND CORRECTIVE ACTION CLOSURE
Assocfafion of Composlfe‘Tanks (ACT)
* ACT 100 X X X X
Factory Mutual (FM)
FM 1920 x X
National Association of Corrosion Engineers (NACE)
NACE RP-0169-83 X X x X
NACE RP-0172-72 x
NACE RP-0184-84 x
NACE RP-0275-75 x
NACE RP-0285-85 x X X X
_ NACE RP-0572-85 X X X x x
National Fire Protection Association (NFPA)
* NFPA 30 x . x X X X
* NFPA 321 X X
* NFPA 327 X
" NFPA 328 X .
* NFPA 329 x x
¥ NFPA 385 X
National Leak Prevention Association (NLPA) ,
¥ NLPA 630 X X X X



TABLE 1. SELECTED NATIONAL CONSENSUS CODES AND RECOMMENDED PRACTICES FOR UST MANAGEMENT (CONTINUED)

MAJOR TECHNICAL TOPICS OF THE FINAL EPA UST RULE

DOCUMENT DESIGN AND CORROS ION UST SYSTEM REPAIR OPERATING RELEASE RELEASE REPORTING
NUMBER CONSTRUCT ION PROTECTION INSTALLATION AND RETROFIT REQUIREMENT DETECTION AND CORRECTIVE ACTION

CLOSURE

Owens Corning (OC)

OC 3-PE~9632-A X X

Petroleum Equipment Institute (PEI)

* PEI/RP100 X ) x X x x X

Steel Tank Institute (STI)

STl (Instaltation X X ,
of Sti-P3)
STt (Interior X x x e X
Corrosion
Control)
STI (Exterior X X X
Corroslon
Protection)
STI (Dual Wall X X x
USTs)

Underwriters Laboratories (UL)
uL 58

uL 567 X X
UL 1316 X X
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TABLE 1. SELECTED NATIONAL CONSENSUS CODES AND‘RECOMMENDED PRACTICES FOR UST MANAGEMENT (CO&CLhDED)
. . . . . e

MAJOR TECHNICAL “TOPICS OF THE -FINAL EPA UST &GEE

DOCUMENT DESIGN AND  CORROSION UST SYSTEM REPAIR  OPERATING  RELEASE RELEASE: REPORT NG
NUMBER CONSTRUCTION _ PROTECTION  INSTALLATION AND RETROFIT _ REQUIREMENT _ DETECTION _ AND CORRECTIVE ACTION

CLOSURE

Western Fire Chlefs Association

* UFC 1985 X X X X x X . x

. Revised in 1987
L Drafted in 1987 ]
x - There Is a code or recommended practice.



