United States Oftice of

Enviconmentat Protection Sold Waste and
Agency Emergency Response
2 )
oEPA
DIRECTIVE NUMBER: 9332.2 ’

TITLE:  COORDINATION OF EPA AND STATE ACTIONS
IN COST RECOVERY

APPROVAL DALI'E: AUGUST 29, 1983
EFFECTIVE DATE:  aycust 29, 1983
ORIGINATING OFFICE: owpE
&kl FINAL
O DRAFT

STATUS:

REFERENCE (other documents):

OSWER OSWER OSWER
E DIRECTIVE DIRECTIVE DI




United States Environmental Protection Agency
Washington, DC 20460

interim Directive Numper

Coordination of EPA and State Actions in Cost Recovery

l 2 )
o EPA OSWER Directive Initiation Request 9832.2
Originator Information
Namepg_f1 Contact Ple)r{oeré idue Mai{'nc_ffg 27 Tolephong le:z:gzrl
Lead Office . ’ Approved for Review
D oERR % ousT Signatyr o?ﬂice Diregtor Date ;J’Q &
OWPE 30
osw O as-oswer 7/” . / 5-3e

Title

Summary of Directive

Outlines considerations for pramoting Fed/State relations
in their respective cost recovery efforts.. Also provides
Guidance on preparing conditions to cooperative agreements.

Key Words: coordination, cost recovery, pramoting, efforts
cooperative, State,. guidance

Guidance

Type of Directive {Manual, Policy Directive, Announcement. ecc.)

Status
D Draft g New
@ Final D Revision

Does this Directive Supersede Previous Directive(s)?

] Yes

If “Yes” to Either Question, What Directive /number. title)

N Vs
(L] No  Ooes it Supplement Previous Directive(s)? [ .| Yes E [

Review Plan
O aa-oswen  [J oust
D OERR D OWPE

’ D OSwW - D Regions .

D OECM
D 0GC
D OPPE

E Other (Specify)

This Request Meets OSWER Directives System Format

Signature of Lead Office Directives Officer

Signature of OSWER Directives Officer

we n

O

. |Date . - -
|s=30-F¢

Date

o r



_fl“ 9"‘&
Y
[ M E UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
‘( \5 WASHINGTON, DC 20460
A met®
Al 29 1983
'MEMORAXDUM

SUBJECT: Coordination of EPA and State Actions in CERCLA
Cost Recovery Negetiations and Litigation

FROM: Courtney Price N
Special Counsel for f5yce
Lee Thomas '’

Assistant Administrator for
Solid Waste and Emergency Response

TO: Regional Administrators, Regions I-X
Regional Counsels, Regions I-X
Director, Office of Intergovernmental Liaison

The clean-up of hazérdous waste diséosal sites under tgéi
Comprehepsive Ehvifonmental Response, Compensation, and Liability
Act fCERCLA) involves payhent'OE monies ffoh tHe H;zardous Substance
Response Fund (the Fund) created by Section 211 ofICERCLA to
individual States or to contractors to finance clean-up activities.
In many cases, the State in which the site is located will also
contribute its own funds to the site clean-up 1/. EPA and the Staté

may thereafter negotiate with or take judicial action for recovery

of the.amounts expended by them against the party or parties who

1/ Under CERCLA §104(c)(3), the State must pay or assure payment
of 10 percent of the cost of remedial action and operations and
maintenance at a site and at least 50 per cent of the cost of

. all response actions at a facility which was owned by the State

or a subdivision at the time of disposal of hazardous substances.
* Current Agency policy allows CERCLA funding of remedial
investigation, feasibility study, and remedial design at privately
owned sites without a State cost-share. Accordingly, any cost-

share previously paid by the State (allowable State services,
statutory credit or cash) for remedial investigations, feasibility
studies, and remedial design at privately owned sites will he

applied toward the State's share of the cost for remedial construction
at the site, see May 13, 1983 Memorandum from Lee M. Thomas.
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are legally responsible 2/. In those cases, the questién arises
whether the separate negotiations or judicial actions of EPA or
the State to recover their respective funds might, in some way,
prejﬁdice the other's right to recoup i;s monies, and if so,
what actions might be taken to avoid such prejudicial effect.

It may initially appear unreasonable to conceive that either
EPA or a Stgte could take action which would interfere with the
other's right to recover monies expended for site clean-up.

However, the following points should be considered:

° State as Agent - EPA will frequently transfer its share
of-clean-up funds to the Sfate which will, in turn, spend .
it on.thé site under the c00pefétive agreement with EPA.
The cooperative aéreement cantains'numerous protocols,
procedures, and other standards witﬁ which the State must
comply to assure the gquality of the site investigation andv
clean-up. Because of EPA's control over these matters,
‘adverse parties may argue that the State is EPA's agent or
representative foé the expenditure of the funds. This
ﬁisunderstanding might be asserted as a defense to recovery

of remedial costs by ‘a potentially }esponsible party.

“2/ Further guidance on cost recovery procedured and responsible
parties is contained in a forthcoming policy entitled, "Cost
Recovery Actions under CERCLA."



3

° Collateral Estcppel - An adverse judgment by a court in an 4

action by either EPA or a State on the issue of recovery of

funds expended on the site might be held to colléterglly

estop the other governmental agency from successfully bringing
S a éubsequent action against that same party 3/.

° . Insolvency of Responsible Party(s) - A settlement or

judgment by EPA or the State might exhaust the available
resources of the responsible party(s), leaving the other
governmental agency without possibility of a recovery.
.Regardless of the merits of arguments which may be made on
the foregoing éonsiderations, in the interest of prométing
Federal-sState relations, there are certain rights and obligationé
which should be clearly defined at the outset of the relationship.-
The Regioﬁs, in cooperation with OERR} have recognized tﬁe'benefits
of idéntifying tnese interests by reflecting them in the cooperative
agreements. Accordingly, this memorandum does not require thg
Regions to adopt any new procedures or change any existing coopera-
tive agreements. Instead this document presents theHrationale
for &rafting cooperative agreements in the manner prescribed by

OERR.

e '

i

3/ 'See United States v. I.T.T. Ravonier, Inc., 627 F.2d 996,
(9th Cir., 1980).
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THE COOPERATIVE AGREEMENT

l. Negation of Agency in Cooperative Agreement

The cooperative agreement should negate the principle that
the State is an agent for EPA. This is important for both govern-
mental agencies for a number 6f reasons. In the cooperative
agreement, EPA will necessarily require that the State observe
certain standards, procedures and‘pfotocols, such as in the
taking of samples, their chain-of-custody, analysis protocols,
and perhaps accounting procedures. The need to specify such
procedures could be argued to constitute a -right to control the
actions of the State, an indicia pflan agency telétionship.
Neither EPA nor the State should wish to encourage such an
argument because of the potential exposure to tort liab{lity
as well as the possibility ‘of complicétiAg a dost-reéovery éffort°
Therefore, the imputation of an agency relationship between EPA
and the State should be ﬁegated by appropriate language in the
cooperative agreement, Suggested language for such a provision

appears in the Appendix to this memorandum.

2. Rgguirement for Notice of Settlement or Action

Tée cooperative agreement between EPA and the State should
contain a provision £hat neither will initiate é cost recovery
proceeding or enter into a settlement~§ith the responsible par£y
except after ample written notice in advance of the execution of
§ settlement agreement or the filinénbf a suit. Tﬂg provision

prevents rushing by EPA and the State to obtain a judgment against
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or‘settlement with the responsigle party, thereby gaining
a position of preference with respect to‘thé assets of the
responsible party. | :

Inclusion of such a provision in the cooperative agreement
is fair to both ;PA and the State, in that neither may.gain an
unexpectediadvantége to the assets of the responsible paréy by
separate negotiations of which the other may be unaware.

Such a provision also provides a means whereby each party to
the cooperative agreement may’take separate independent action
to protect its interests, after having given the necessary notice,
if there are reasons to not engacge in joint EPA-State negotiations
or file suits in coordination with each other against the
responsible parties. Suggestéd langagg for such a provision
.appeafs in ;he Appendix to this memorandum, and providés for
‘written notfce not less than 30 days in advance of settlement or
‘initiation of a cost recovery action.

3. Requirement for Cooperation and Coordination of
Cost Recovery Efforts

The cooperative agreement should also provide that EPA and
the‘Sta;e will cooperate with each other in efforts to recover
their respective shares of the costs of response activitiesiat the
facility, and will coordinate their respective activities and
resources in such efforts. including the filing and coqrdinétion
of litigation fof the recovery of costs and the use of evidénce

Lt .
and witnesses in such suits. This provision is 8esirable because
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c§st recovery suits will involve ;onsidérable data, documents
and witnesses from both EPA, the State and their contractors,
"and close coordination between EPA and the State will be very
important to the efficient and effective resolution'of those

suits. Model language for this'provision also apbears in the
Appendix. .

4. Requirement That Judicial Action Be Taken
in U.S. District Court

The éoogerative agreement should also provide that any su?t
filed by either party to the agreement against any third party for
recovery of response costs. to which it may be entitled, shall be
brought in the U.S. District Court for the judicial district in
‘whiéblthe release of damageé océurred, or in whicﬁithe Gefendant
resides, may be found, or has ﬁis briﬁcipél office (§113(b)).

The purpose of this provision is to avoid fragmenting the efforts
6f EPA and the State between Federal court (in which EPA would
bring a suit), and State court (in which tﬁe State could b{ing a
cost recovery suit under any applicable State law. See the
discgssion of this point in the section entitled "Pending Cases",
'igggé). Model language for this provisipn also appears in the

Appendix.

NON-JUDICIAL SETTLEMENT

In the absence of 'an agency relationship between EPA and the
. - 3 [}
“ State, there is little possibility that the State could enter into
a separate agreement with the responsible party (as distinguished

4
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from a Decree or Judgment) which ceu;d affect EPA's rights against
the respcnsib;e party., other than to drain off thet party's
assets which might be available for payment of a cost-recovery
claim. In the case of a responsible party with substantial assets,

a separate settlement by the State or EPA may not present a
serious problem to the other party. However, assuming EPA becomes
aware of an impending settlement between the State and the
responsible party(s) 4/, the Agency should, before the settlement
is finalized, determine the probable extent of the responsible_
party's financiai ability to satisfy EPA's claim in addition to
payment -of the settlement with the State 5/.

In most cases, the responsible patty will probably wish
to simultaneously settle its liability with both the State and EPA;Ab

Collective negotiation and settlement procedures involving the

4/ EPA should become aware of any impending settlement by the
State with a responsible party assuming there is a provision in
the cooperative agreement which requires the State to notify

EPA in writing thirty days in advance of any proposed settlement,
and the State complies with that agreement.

S/ A determination of the financial ability of a potentially
responsible party can be made by the Financial Management Division
of the Agency, or by use of a Financial Assessment System which

has been developed by the Economic Analysis Division of the

Office of Policy Analy51s of EPA. This system will provide case-
by-case, inexpensive and defensible estimates of ability-to-pay
which will be useful for settlement consideration. This system
requires a minimum of financial data which will usually be available
from a Dun and Bradstreet report, a Moody's listing, or an audited
financial statement. When that information is not available, the
system will enable enforcement personnel to focus data requests

o that information necessary to perform a minimum! financial assess-
ment. Any questions about this system and its uses should be
directed to Kathy Summerlee, FTS 382-3077, or David Erickson,

FTS 382-2764.
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State, EPA, and the responsible parties should be encouraged
to avoid misunderstandings and té resolve all issues at the
same time. However, there will undoubtedly be circumstances
under which the responsible pargy may bglievé that it would
be advantageous té ;ettle with one claimaht (either EPA or

the State) and not the other. It is those cases where the

assets of the potentially responsible party would bhe sub-

stantially depleted by the settlement which could present
significant problems for each claimant.

. - It should be recégnized at the outset that, absent thé
proposed notice and coordination agreements discussed above,
there is nothing to prevent the State orFEPA from settling
-its claih in the absence and without the concurrerice cf the
other. Where such a settlement would place either thé State

or EPA in a more advantageous position with regard to the,

“assets of the responsible party, problems could arise which

could affect intergovernmental relations. 1In those cases,

;he following -options are available to EPA:

1.- Should EPA deterﬁine that the State has independently

entéred into settlement negotiations with the responsible

party, EPA should contact the appropridﬁe State agency in an

effort to establish a joint settlement effort and strategy.

Simultaneously, EPA should notify the responsible party by

letter (if that has not already been done as part of the Agency's
e .

'
cost recovery procedure), advising it of the Agency's claim, and

that no other person or entity is authorized to negotiate for or

L4
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otherwise repres«nt thz2 Acency in respect to that claim.

At the same time, the Agency should initiate an investigation

into the financiel résources of the responéible party to
determine whether tﬁere will be sufficient assets remaining
after the proposed State settlement to satisfy EPA's claim.
That investigation can be carried out in the manner described
in footnote 5.
2. If it is determined that the assets of the responsible
party will likely be depleted or substantially impaired by a
separate settlement with the State without provision being
made for EPA's claim, anc if efforts to éstablish a joint
settlement effort with the State are not successful, then
consideration should be given to EPA's applying to the appro-
priate U.S. District Coptt:for the appoihtment of a receiver
to.operaté oé manage the assets of the responsible party for
the benefit.of all creditors of that pérty. This action, if
taken in a timely manner, would prevent the responsible
party from disiributing its assets in a preferential manner.
However, the decision to att-mpt to forestall a State
settlement with a re;ponsible party should be made only after
serious consideration of all factors invglved, including:
° the amount of EPA's claim which migﬁt be prejudiced;
° the past relations between EPA and the State agency
involved in the negotiations;
el the circumstances under which.the State and the
;esponsible party entered into the negotiations

without the presence of EPA;
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° the existence of any agreement between EPA and

the State prohibiting such negotiations: |
° and.any other factors which might bear upon the

decision.

While this action should be taken only as a last resorﬁ, -
the Agency's responsibility to preserve and restore. the Fund may
require such action. As in other such actions, a decision to
seek the appointment of a receiver for the assets of a respcnsible
party will require the concurrence of the Special Counsel to yhe

Administrator for Enforcement.

PENDING CASES

The;e are a number of cases in which States have alréady
_ini;iatéd a suit against reéponsiblé pértigs,vand‘EPA ha§
contributed or intends to contribute a portion of the clean-up
_costs. In such cases, what is the proper forum and the best
method in which to proceed?

In the absence of an agreement with EPA to the contrary,
a State may, of course, ﬁroceed with an action iﬁ State court for

cost recovery claims based upon any applicable State law 6/.

6/ CERCLA §107(i) provides: "Nothing in this paragraph shall
affect or modify in any way the obldigations or ljability of any
person under any provision of State or Federal law, including
common law, for damages, injury or loss resulting from a release
of any hazardous substance or for removal or remedial action or
the costs of removal or remedial action of such hazardous
substance." : - .,
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States are also authorized to make claims under CERCLA for
the cost of.response activities which they incurred at a site.
Section 107(a) of CERCLA, for example, prcvides for the liability
'of past and present owners and operators of a facility, generators,
"~ transporters énd others for "all costs of removal or remedial
action incurred by the United States or a State n§t inconsistent
with the National Contingency Plan." Many other sections of
CERCLA refer to the right of the States to recover for their own

costs.

However, -§113(b) of CERCLA provides:
"... the United States district courts shall have exclusive
original jurisdiction over ail controversies arising under
.this Act, without regard to the citizenship of the parties
‘or the amount in controversy. Venue shall lie in any district
in which the release or damageés occurred, or in‘which the
defendant resides, may be found, or-has his principal office.”
We interpret this provision t6 mean that any claim made
by EPA, the State or any other person. for recovery of response
costs, which is based upon the provisions of CERCLA, must be
brought in the appropriate U.S. District Court, and may not
be asserted on behalf .of EPA by a State in a State court
action 7/. Obviously, any claim asserted by EPA will be based

upon CERCLA and will be in U.S. District Court. Likewise, if

7/ In addition to the restriction of §113(b), there are additional
reasons why the State could not attempt collection of the Federal
share of response costs. Under CERCLA §112(c)(3) and 28 USC §516,
the U.S. Attorney General is required to represent EPA in these
proceedings. This may not be delegated to the States, and therefore
it is not possible to authorize the States to attempt collection

of the Federal share of response costs in a State court proceeding,
even should it be otherwise appropriate. A

’
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the State's claim against a third person for its share of the

‘'costs relies in whole or in part upon.CERCLA, then it too must

- be brought in U.S. District Court. A State may, therefore,

attempt fecovery of its share of response costs in State

court only under some law or theory other than CERCLA.

We also believe it highly important that EPA‘and the State
attempt to coordinate their respedtive claims because:

° such actions will involve a substantial amount of technical
data, documénts and witnesses  from both EPA and the State,
and each party could derive the benefit of the other's
evidence and witnesses;

° coordination would avoid the necessity of maintaining two
separate proceedings which would duélicate much cf the same
effort and resources: and .

°  coordination of the-claims'VOuld avoid the issue of collateral
;éstoppel discussed earlier in this memorancum.

We believe the States will be recéptive to joint or cooperative

cost recovery actions with EPA for these reasons, and for the -

additional reason that the legal authority for the States to
recover ié probably much clearer under CERCLA'than it may he
under the laws of most States.

The following options, or some variance thereof, should

therefore be followed in those cases where EPA provides CERCLA
. T : ]
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funds under a cooperative agreement to a State which has a suit
pending in State court.against the responsible party:
Option I: EPA should require, as a concdition of payment of.
the CERCLA funds to the State, that the State will, within a
certain period of time (i.e., 30 days) after receipt of the
funds, dismiss without prejudice all claims for recovery or
reimbursement of any respoﬁse costs at the site g/' from any
action then pending in State court. The provisions recommended
earlier in ﬁhis Memorandum for inclusion in all tooperaﬁive
agreements should also be used 9/.

It is not necessery to require that a single suit for cost
recovery be filed jointly by EPA and tﬁe State. It may be a
more simple'procedure; and avoid poten;iel logistical problems,

for each party to file its own suit separately, and then request

8/ Note that this does not necessarily require a complete
dismissal of the pending State court action. This recognizes
that there may be other claims of the State involved in the
case, with which the State may wish to continue in the State
court proceedings, and that the existence of counterclaims by
the defendant on other issues may prevent the State from
effecting a complete dismissal of the case. The important
point is to eliminate all cost recovery claims from the

State court proceedings. Of course, if those are the only
claims involved in the State case, a complete dxsmxssal of
the case would be the desired result.

9/ The Attorney General of the State should agree to or
concur in this provision of the cooperative agreement, since
it affects pending litigation in which the Attorney General
is representing the State. Such agreement or copcurrence may
be limited to the particular provision requiring dismissal of
the case, and may be evidenced by an endorsement to the
cooperative agreement or by separate letter signed by the
Attorney General or his representative.

’
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the U.S. District Court before which they are pending to consoli-

date proceedings on the suits pursuant to Rule 42 of the Federal
Rules of'Civil Procedure.

Note.also that this option does not affirmatively require

that the State refilé its claim in Federal court, but only

that if the claim is refiled, it will be in Federal coﬁrt. The

requirement for cooperation and coordination between EPA and

the State will also apply to and encourage joint negoiiations

with the responsible parties before filing of a suit in Federal
“court, as well as to subsequent litigation in'Eedéral court.
Option II: It is conceivable that a State may wish to continue

to pursue its cost recovery claim in State courk, or may not |

wish to coordinate its eff§rt§ with EPA. 1In such event, EPX

shqbld not, even if it could, attempt to reduire it to do other-

wise. Howevéf, because collateral esﬁoppel could be raised
V"égainst EPA by.the responsible party(s) in event of an unfavorable

result in State court proceedings, EPA should, as a condition

of payment of the CERCLA funds, require that the State,

within a specified time, dismiss without prejudice or omit

froﬁ any action then pending or which it may subsequently

file in State courf any claim for recovery of response costs
which in the opinion of EPA, are or may be based upon CERCLA,
‘or any law, regulation or authority other than that which

may exist under the laws of that State 10/. 0

-~

10/ See comment at footnote 9.
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EPA should strongly urge the States with which it enters
into cooperate agreements to accept Option I, since it will
-result in much greater effectiveness and cost-efficiency in
recovery actions. Option II should be adopted only after

all efforts to persuade the State have failed.

Note on Purpose and lse of this Memorandum

The policy and procedures set forth herein, and internal
office procedures adopted pursuant hereto, are intended solely
for the guidance of attorneys and other employees of the U.S:
Environméntal Protection Agency. They ére not intended to nor
do -they constitut2 rule-making by the Agency, ané may not be

relied upon to create a right or benefit, substantive or pro-

cedural, enforceable at -law or in equity, by any person. The

Agénéy-may :ake'any action at varience with the poliéies pr
procedure; contained in this memorandum, or which are not in
5c6mpliahce with internal office procedures that may be adopted
pursuant t these matérials. |

We recognize that this meﬁoranduh contains subject
matter which relates to sensitive areas of the Federal-State
reiétionship. Nothing contained herein is intended to imply
bad faith or improper motive on the»pa?ﬁ of any State or
agency thereof, and no such interpretation or construction of
any provision herein should be made. _This memorandum attempts

recognize that in the normal course of EPA-State relations,
Lt . . '

9832.2

to

occasions arise in which the interests of EPA and the State may

not be identical, and it is our intent to anticipate and

,
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prepare for such occasions so that they can be approached in
@ rational, planned manner to minimize further potential

impact on the relationship.
" If you have any qQuestions or prdblems concerning any matter

contained herein, please call Russell B. Selman at FTS 426-7503.

Attachment

PRR—
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APPENDIX

Under CERCLA, both EPA and affected States can institute
enforcement actions against and/or negctiations with parties
responsible for priority waste sites. When this occurs, a
settlement or legal action by either party could potentially
impede or even negate *he claims nf the other f2r recover - ~£
funds expended at the site. Obligations, rights, and pro-
cedures for litigation must be defined as early as possible
in the working relationship between EPA and the State to avoid
this eventuality, Therefore, provisions concerning cost recovery.
should be in the Cooperative Agreement application. Specific
provisions that address different enforcement conditions are
- presented below. These provisions should be reviewed, discussed
with the RSPO, and included in the application, as appropriate.
Please refer to the text of the Memorandum for guidance on
the use of these provisions,

1. Disclaimer of Acency Relationship

Nothing contained in this Agreement shall be construed to
create, either expressly or by implicaation, the relationship
of agency between EPA and the State. Any standards, procedures
or protocols prescribed ‘in this Agreement to be followed by
‘the State during the performance of its obligations under this’
Agreement are for. assurance of the quality of the final product
of "the actions contemplated by this Agreement, and do not
constitute a right to control the actions of the State. EPA
(including its employees and contractors) is not authorized to
represent or act on behalf of the State in any matter relating
to the subject matter of this Agreement, and the State (including
its employees and contractors) is not authorized to represent or
act on behalf of EPA in any matter related to the subject matter
of this Agreement., Neither EPA nor the State shall be liable
for the contracts, acts, errors or omissions of the agents,
employees or contractors of the other party entered into,
committed or performed with respect to or in the performance
of this Agreement,

2. Notice of Intent to Settle or Initiéte Proceedings

EPA and the State agree that, with respect to the claims
that each may be entitled to assert against any third person
(herein referred to as the "responsible party", whether one or
more) for reimbursement of any services, materials, monies or
other thing of value expended by EPA or ‘the State for response
actxvzty at site described herein, fheither EPA nor the State
w1ll enter into a settlement with or initiate a judicial or
administrative proceeding against a responsible party for the

Al
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Appendix
ii

recovery of such sums except after having given notice 'in
writing to the other party to this Agreement not less than
thirty (30) days in advance of the date of the proposed
settlement or commencement of the proposed judicial or
administrative proceedings. Neither party to this Agreement
shall attempt to negotiate for nor collect reimbursement of
any response costs on behalf of the other party, and
authority to do so is hereby expressly negated and denied.

3.. Cooperation and Coordination in Cost Recovery Efforts

EPA and the State agree that they will cooperate and
coordinate in efforts to recover their respective costs of
.response actions taken at the site described herein, including
the negotiation of settlement and the filing and management
of any judicial actions against potential third parties. This
shall include coordination in the use of evidence and witnesses
available to each in the preparation and presentation of any
cost recovery action, excepting any documents or information
which may be confidential under the provisions of any applicable
State or Federal law or regulation.

4. Judicial Action in U;S.'District Couft_

EPA and the State agree ‘that judicial action taken by
either party against a potentially responsible party pursuant
- to CERCLA for recovery of any sums expended in response
actions at the site described herein shall be filed in the
United States District Court for the judicial district in
which .the site described in this Agreement is located, or in
such other judicial district of the United States District
Courts as may be authorized by section 113 of CERCLA, and
agreed to in writing by the parties of this Agreement.

S. Litigation Under CERCLA Sections 106 and 107

The award of this Agreement does not constitute a waiver
of EPA's right to bring an action against any person or persons
for liability under sections 106 or 107 of the Comprehensive
Environmental Response, Compensation, and Liability Act (CERCLA),
or any other statutory provision or .common law.

6. Sharing Recovered Funds with EPA

Any recovery achieved by the=State pursuant to settlement,
judgment or consent decree or any action against any of the
responsible parties will be shared with EPA in proportion to EPA's

™ contribution to the site cleanup under CERCLA. ‘
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7. .Dismissal By State of Pending Cost Recovery Action - Option I

The State does hereby agree that it will, not later than
thirty (30) days after the date of this Agreement, cause to be
dismissed, without prejudice to any subsequent refiling, any
and all claims of the State (or any Agency thereof) in the
case of "(State or Agency) v. (defendant), now pending in the
(Circuit, Chancery, etc.) Court of ’

Docket No. , for recovery of any services, materLals.
monies or other thing of value expended or to be expended on
the site described in this Agreement. Any subsequent refiling
of said claims by the State or any agency thereof will be in
accordance with the provisions of this Agreement.

(See comment at footnote 9 of Memorandum regarding State
Attorney General concurrence with this provisicn.)

8. Dismissal By State of Pending Cost Recovery Action - Option II

The State does hereby agree that it will, not later than
thirty (30) days after the date of this Agreement, cause to be
dismissed, without prejudice to any subsequent refiling, any and
all claims of the State (or any Agency thereof) in the case of
"(State or Agency) v. (defendant), now pending in the Dogket No.

» for recovery of any services, materials, monies or
other thing of value expended or to be expended on the site
described in this Agreement which are based or rely, in whole
or in part, upon the provisions of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980. . Any subsequent
refiling of said claims by the State will be in accordance with
the provisions of this Agreement.

(See comment at footnote 9 of Memorandum regarding State
At torney General concurrence with this provision.)

9. Emergency Response Action

It may in the course of conducting the remedial activities
covered by the Cooperative Agreement. become necessary to
initiate emergency response actions at the site. The Cooperative
Agreement application should contain a provision acknowledging
this eventuality and dealing with the effect any such emergency
actions will have upon the remedial project. The provision
below, or its equivalent, may be used in the application for this
purpose: 4

Any emergency response activities conducted
pursuant to the National Contingency Plan,

40 CFR section 300.65, shall not be restricted
by the terms of this Agreement. EPA and the
State may Jo1nt1y suspend or modify the remedial
activities in the SOW of this Agreement during
and subsequent to necessary emergency response
actions.



