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M’ : NASHINGTON D C 20460
% £
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JN 191887
S EMORANDUM
SUBJECT Interim Guiagance on Sectlements with De Minimtis

waste Contributors unaer Seccion 122(@7 Oof SARA

FROM Tb mas L. Adams, Jr. (o ‘//Aei; ///’7

1scant AdmLQLSerCO“ for EnZorcenm
and/ComplLaﬂJg~Mon1coang

L /
J. Winstcon” Porter
Asziscant adainiscrater for Solid Wasca
and Emergency Response
TO- Regional Administrators

Regional Counsels
Regional Waste Management Division Directors

I. PURPOSE

The purpose of this memorandum is to provide i1nterim
guidance for determining which PRPs qualify for treatment as
de minimis waste contributors pursuant to Section 122(g) (1) (A)
of the Superfund Amendments and Reauthorization Act of 1986
('SARA"), Pup. L. No. 99-499, ana to present inter.m guidelines
for settlement with such de minimis parties pursuant to Section
122(g) of SARA. Guidance on de minimis landowners under Section

122(g) (1) (B) of SARA will be provided by separate memorandum.

II. BACKGROUND

When the harm 1s indivisible, generators and transporters

of hazardous substances disposed of at a facility are strictly

~1i
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as arended by SARA. Althougn this liability 1s not stactutorily

O
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limited by tne amount or :tvse nazardous sibstance zenerated

or transportea to the racility Conzress 1i1n Section 122(g)(1)(a)
of SARA, recognized the concept of.the de minimis waste contri-
butor, 1.e., the potentially reSponsible_party ("PRP") who
satisfies the requirements for liability under Section 107(a)

of CERCLA and who does not have a valid Section 107(b) defense,
but who has made only a minimal contribution (by amount and
toxicity) in comparison to other hazardous substances at the
site.

Since the peginning of the Superfund program, the Agency
has been faced with the problem of how to treat de minimis
contributor PRPs. The legal fees and cther <cransaction COSts
of negotiating and litigating with the Government, compounded
by the potential costs of asserting and defending claims for
contribution with other PRPs at the site, often could exceed
the amount such minimal contributors would be expected to pay,
even under a settlement or a judgment unfavorable to them.

As a result, de minimis parties often seek a swift and efficient

means to pay a sum that is commensurate with thelr involvement

~
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at the size and allows them to ne dismissed from rfurcher nego-

tiatwons 3in¢ l.Zization. Tne Agency also neecs a dethoa for

acnreving setclements wizh mininal waste concrioutors i1n order
to make NegoCL&CLlONS anC 1101340100 MOre manageadle,

EPA formally recognized and endorsed the concept of tne

tn tche Interim CERCLA Seccle-

rt

de 1lnimls contrioucor sectlemen
ment Policy ("Settlement Policy"), 50 Fed. Reg. 5034 (Feb. 5,
1985). The Settlement Policy advised that negotiations with
de minimis parties should focus on achxévxng cash settlements
and shoula be limited to low volume, low toxicity disposers
who normally would not make a significant contribution to the
costs of cleanup 1n any event.

Section 122(g) of SARA 1/ 1s 1n large part a codifica-
tion of the Agency's position with regard to settlements
with de minimis parties. While recognizing the liability of
such parties, that section gives EPA discretironary authority
to enter intd expedited settlements with de minimils waste
contributors and de minimis landowners. Section 122(g) (1)
generally provides that when EPA determines tnat a settlement
18 "practicable and in the public interest," the Agency shall,
"as promptly as possible," seek to reach a "final" settlement

with a de minimis PRP by consent decree or administrative order,

Lf the settlement "involves only a minor portion of the response

1/ The full text of Section 122(g) of SARA is provided as
an appendix to this memorandum,

-~
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1s auchorized 1f these criteria are met and L1f the Agencv c=-

T2rT."es Znatf 2¢7th YzIre zpount oI Zhe 1azarious 3.nsTanc=Es

contribucted by cthat party to tne facilicy," and "the toxic =<
other hazardous effects >t ti1e substances contributed by -zt
party to the facilicy,” are "minimal 1n comparison to othz=r
hazardous substances at tne facility." Section 122(g) (1) ().
Section 122(g) fturther authorizes settlements with de minimis
landowners as defineda by Section 122(g)(1,(B) of SARA. Because
the Agency will be providing a separate guidance document on de
minimis landowners under SARA, this document will focus on the

definition and settlement requirements of the de minimis waste

contributor.

III. GUIDELINES FOR NEGOTIATING WITH DE MINIMIS PARTIES

De minimis contributor settlements under Section 122(g) of
SARA can be an effective means of providing de minimis parties
with an early and equitable resolution of their liability while
minimizing their transaction costs. De minimis settlements
can be particularly useful to the Government 1in complex cases
involving numerous PRPs. In such cases, de minimis settlements
offer the Agency a method of simplifying CERCLA enforcement
actions through early elimination of the sometimes numerous

minimal contributor PRPs from litigation and negotiations. De
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20ST3 reczoversl Carougn /cluntary secttclement agreemencs.  Tals
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offered by ce mirimis settlements and encouraged by tne fact

tnat tnzir Tinds will oe l1sea o pay costs of cleanup, rathaec
than transac:ion coszs. Finally, de minimis settlements may

tncrease the likelihood of settlemenc with the major waste con-
tributors by raising sufficient revenueé to reduce the overall
liaoilities of such parcuies.

To use the de minimis settlement provision most effectively,
the Agency wrll focus on achieving comprehensive settlements
1n which interested de minimis PRPs at a particular site are
addressed 1n one settlement agreement. De minimis parties
should be encouraged to organize and present multi-party settle-

ment offers to cthe Government. To limit Governmental and PRP

it

insa&ac
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ot -on ccscs, ce min.zls settlements shoula rtake the fomm
of standardized agreements, and the Regions should try to avoid
lengthy settlement negotiations with de minimis parties.

At sites with dozens or hundreds of PRPs, the de minimis
settlement authority will be particularly useful in helping to

simplify the negotiation process. In situations of this kind,

"~

1t 13 particularly important for the Agency to gather and release

tnformation about PRP waste contributions to the site at an

v fv
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2arlv stage. so that portentrally de minimis parties can :dent
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Agency may tenctatively ldenzify potentially de minimis parctles

11 the wnformation released to PRPs unaer Section 122(e) (1) of
SARA. The Agency may also consider negotiaclng separately witn
PRP Sceering Committees representing suostantial numbers of de
Zlnimis carties. in adaicion, the Agency may wish Co consult
with che major, i.e., non-de minimis, parties during the de
minlimis negotirations in order to facilitate a later, comprehen-
sive settlement with such major parties., Thlis Ls because, among
other things, the volume and toxicity criteria established by

the Agency for participation in the de minimis settlement may
have a significant effect on the willingness of the major parties
to settle.

In getermining the timing of a de minimis settlement, che
Agency must consider a variety of factors- the amount of infor-
mation availavle about the PRP3s and their waste contributions co
the site; the amount of information available about the costs of
remediating site contamination; the nature of the reopeners
tncluded in ché covenant not to sue, the amount of the premium
to be paid by the settling parties; and the volume and toxicity
criteria used by the Agency to distinguish between the de minimis
and major parties at the site. The approach taken at a particular

site should be designed to promote voluntary settlement, minimlze

transaction costs for both the PRPs and the Government, address
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there 1s a reasonable prospec: 5>I successful sectlemenc.
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The Agency may consider =23:./ settlement wnere complece
Lnformation concerning PRP coniridutions and the nature of the
remedy 13 not yet available. In such early sectlements, the
reopeners should oe more expansive, and/or the premrums should
be substantial. In addition, volume and toxicity levels should
normally be set low, so that parties who may legitimately be
treated as major do not instead end up being treated as de
minimis. Where the Agency determines that 1t 1s more Lmportant
to have finality in releases and reopeners and more certainty

in the agefinition of premiums and volume/toxicity levels, nego-
titacions for de minimis settlements should be deferred until the
remedial investigation and feasibility study have been coapletad

and the remedy and the relative PRP contributions have been

definitively identified.

IV. GUIDELINES FOR DEFINING THE DE MINIMIS WASTE CONTRIBUTOR

Because site conditions, remedial programs, number of PRPs
and other considerations vary tremendously among sites, the
approach taken by this guidance, consistent with Section 122(g)

(1)(A) of SARA, 1s that the gg minimis contributor will be
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hazaraous substances ~+v~_.22 are not significantly more tox:ic and
noct of signiiicantly zr=ater hazardous eftfect than other hazardous
substances at the facilicy, as well as meeting the other condi-
tions set forth 1n tals guidance.

[f, for example, all PRPs at the site disposed of waste of
similar toxicity ana hazardous nature, e.g., organic solvents,
then those PRPs who had contributed a minimal amount (in rela-
tion to the total amount at the facility) could qualify for de
minimis status because thelr waste was not more toxic or other-
wlse hazardous than other hazardous substances at the site.

If, on the other hand, a PRP disposed of a minimal amount of a
waste which is more highly toxic or which exhibits other more
seri1ous hazardous effects than other hazardous substances at the
site, then that PRP, despite the minimal amount of his contribu-
tion, normally would not qualify for treatment as a de minimis
party.

Another way of analyzing the facts posed by the second
example 1s to consider the cost of remediating site contamina-

tion resulting from the hazardous substance contributed by a

particular party. If a PRP disposed of a hazardous substance
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even 1t he disposed of a relacively =mrnimal amount of sucn
substance,

Zven 1f a particular waste contriLoutor meets tne volume
and toxicity requirements for de miaimis contrihutor stdtis,
a possible sectlement with a Jle ninimis PRP must be determined
by the Agency to be "practicable ana 1n the public interest."
Section 122(g)(!). This requires the consideration of faccors
beyond the basic eligibility criteria -- factors relating to
whether the settlement would effectuate the rntent of Section

122(g) and other purposes of the Act. For example, in the un-

likely event that every PRP at a site meets the basic de minimis

eligibility criteria, a de minimis settlement would not serve

one of the primary goals of Section 122(g). eliminacion of

[~

certain minor parties early in the process to focus the remaining

case on the major parties. In such an 1nstance, the emphasls
should be on reaching a settlement as soon as possible with all
parties using traditional settlement approaches. Similarly, in
a situation where several major parties at a site are bankrupt
or otherwise non-viable, 1t may not be in the public interest
to "cash out" smaller contributors before reaching a settlement

with the remaining parties.

~d
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uncerwas, iIz2r Tese and ocher sect.on 122(g) setzlements
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our experience with taese early settlements and conuents receivse!l

on this interlia guidance.

V. GUIDELINES FOKR SETTLEMENT wITH DE MINIMIS WASTE CONTRIBUTORS

A. Tioing of Settlement and Necessary Inforrastion

The general goal cf settlements with de minimis parties is
to allow PRPs who made minimal contributions to a site to resolve
their liabpilicy quickly and without the need for extensive nego-
trations with the Government. Section 122(g)(3).1ndicates that
the President shall reacn a settlement or grant a covenant not
to sue as soon as possible after the President has available the
information necessary to reach such a settlement or grant such
a covenantc,

The rfirst type of informaticn that tne Agency must have
1s adequate information about the identity, waste contributions
and viability of PRPs for the site concerned. Such information
1s essential because the Agency must be able to determine, unaer
Section 122(g) (1) (A) of SARA, that each settling party's contri-
bution by volume and toxicity 1s ninimal 1n comparison to other
hazardous substances at the facility in order to enter 1nto 3

de mininis settlement. Such information is also important because
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tne sice to daetermine whether a de mntainis secttlement :s
caore 4ant Ll fle puolic tnceresc' under Jeccion 122(g)(l) o:
SARA.

Therefore, althougn the Regions nay engage in preliminary
negotiations with likely canaidates ror de minimls settlements
prior to completion of full PRP investigatory work, as a general
ruie, de minimis sectlements should noc‘be concluded prior to
completion vof a PRP searca (including title search and financial
assessments) or prior to such time as the Agency i1s confident
that adequate information about the extent of each settling
party's waste contribution to the site has been discovered. The
Regions should commence PRP 1nvestigatory work concurrent with
the expanded site Lnvestigation or, at the latest, the National
Priorities List scoring quality assurances process, and should
make aggressive use of information requests pursuant to Section
104(e) of CERCLA, as amended, and Section 30C7 of RCRA, as appro-
priate. The Regions should also use subpoenas, as needed and
appropriate, pursuant to Section 122(e) of SARA, and should

consider all information discovered during site and PRP investi-

gations. _2/

_2/ PRPs who have been unresponsive to information requests
or subpoenas generally should not be considered for de

mlnlmLs settlements,
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secclement offers co che Government. 171 appropriacs

tne Agency 7ay consider ¢oncluci-g de minlals settler

e

prior to complecion of rull PRP investigatory work,
czses, the Agency may use —or2 zonservative criteria
disctinguishing between ge minim:is and non-de minimis pe
1.e., lower volume and toxiciry levels, so that parties
may legitimately be treated as non-de minimis are not in
within the Je mlﬂlELQ‘CIaSS. Such settlemernts must also
drafted carefully to assure that they provide added p'e«
to the Agency against the risk that new information may be
discovered about a settling party's waste contribution to t
site,

The second type of information that the Agency must hav
18 information about the costs of remediating site contaminat
De minimis aettlements in which PRPs are granted an expansive
covenant not to sue, i.e., one withouc reservations of rights
for cost overruns and future response action, see :nfra, pp.
16-18, generally should not be pursued until the Agency 1s able
to estimate, with a reasonable degree of confidence, the total

v

response costs associated with cleaning up the subject sice,
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peing) compleZed at e si=e. A de minimis settlement wich 10
expansive covenant not to sue of this <i1ad 21ay oe concluded
2ridr to completion of che RI/FS ana ROD, nowever, 1L Che Agency
1s relacively confident of its aoility to estimate future re-
sponse costs, and tne settlement takes 1nto account the increased
level of uncertainty tarough an adequate premium payment and/or
other safeguards. See Section V(3)(2) below. The Agenc; will
also consider alcernative methods of structuring pre-RL/FS ana
ROD de minimis sectlements, which afford de minimis contrioutors
the opportunity for early settlementcs (when cost information Ls
less certain) while protecting the Government against the addi-
tional risks presented by such early agreements. Options for
such gettlements are discussed 1n Section V(B)(2) below.

B. Content and Form of Settlements

1. Introduction

The goal of negotiations with de minimis parties 18 CO
achieve quick and standardized agreements through the expendi-
ture of minimal enforcement resources and transactlon COSCS.

To attain this goal, the de mininis settlement normally will be

3/ Past costs should be fully documented by the Agency prior
to entering lnto a de minimis settlement.

-~
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covenant not £o sve a2s Jd=scrioed 1n Section V(B (2) below.

2. Releases from Liadility ang Reopeners
De mLnimls settlors uay be granted a covenant not Lo sue
for civil clAains concerning the -sLZ2 which seexk Lnjuncti’e re-
lief under Section 106 of CERCLA and Section 7003 of RCRA, or
cost recovery undecr Section 107 of CERCLA, when EPA deteriines
that such a covenant 1s consistent with the public i1nterest,
as provided 1n Section 122(g)(2) of SARA. _6/ The scope of
this cevenant not to sue will vary, depending upon the timing
of the settlement, the amount of information available to rhe

Agency, and the amount of any premium payment to be made by the

_4/ In appropriate cases, the Agency will also consider enter-
1ng 1nto de minimis settlements under which the settling
de minimis partles agree to perform a discrete portion of the

response action needed for the site, e.g., an RI/FS or operable
unic, :

_5/ We are exploring the circumstances under which LC may be

appropriate for the settling parties to deposit the amount
paid pursuant to a de minimis settlement into a site-specific
trust fund to be administered by a third-party trustee and used
for site c¢cleanup. Further guidance on this 1ssue will be pro-
vided by separate memorandum.

4.

6/ Under no circumstances may a covenant not to sue for crimi-

nal claims be granted.

=
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damage Cc.:1.135 T3y noc e r

pressly reserved unless tne rederal natural resource trustee has
12722, L1 wTiI:0g CO SuC 4 Cov2T4NT A0L CO Sule S.rS.inI I one
terms of Section 122(3)(2) of SARA.

In orger o prote:t tde agency against the POSSLD.LLI7 T1al
a de miaimis party's full waste contribution to a site has not
been discoverel, de minimis secttlements should, in wost cases,
also include a reservatisn of rigats which would allow ctne
Government to seek {irther relief from any settling party 1if
information not known to the Government at the time of settlement
1s discovered which Lndicates that the volume or toxicity cri-
teria for the site's de minimis parties are no longer satisfied
with respect to that party. _7/ This reservation need not be
included 1f sufficient 1nformation about the waste contributions
of all site PRPs 1s known at the time of settlement, i.e., L £
virtually all of the waste is accounted for, or :f site records
and results of PRP investigations are sufficiently complete for

the Agency to conclude that the risk of discovering new infor-

mation about waste contributions to the site 1s negligible.

7/ In some situations, the Agency may also require each settling

de minimis party to certify 1n the settlement agreement that
1t has disclosed all inforuwation Ln its possession concerning LS
wdaste contributlon to the site. This certification should be used
1n cases 1n which the de minimis settlement 1s concluded prior CoO
completion of PRP investigations, particularly where 1nformation
requests or subpoenas have not been issued,
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"reopeners'" 1ay be ra2qiairea depending upon tne facts of tne

case and tne timing o Cle sertlement. Tnese reopeners protelt
the Agency againsc 1) the risk of cost overruns during tne
conplecion >t the remedial 4.twdn and 2) che ris« tnat further
responee'actlon w1ll be necessary in addition to the worx
specirfred 1n the ROD.

Iflan RI/FS and ROD have been (or are close to being) com-
pleted at the site, and the Agency has sufficient information
upon which to evaluate the likelihood of cost overruns or future
response actlon and the potential costs associated with these
contingent events, then the Agency may accept 4 premium payment
from the sectling de minimis parties 1n lieu of one or both of
these ctwo reopeners, depending on the facts. However, if a de
minimis settlement is concluded prior to completion (or substan-
tial completioq) of the RI/FS and ROD, at a time when the Agency
has i1nsufficient information upon which to evaluate these risks
and develop a premium payment commensurate with them, then re-
openers for cost overruns and future response action generally
will be required. In appropriate cases, the Agency may make

exceptions to this general rule and accept a very high premiun

pavment, which provides a wide margin of safety to the Government
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sider partial settlements ta whicn Ine (= 11n1mls parcties nake

a payment 1in satisfaction of their liaoility for past costs and
projected RI/FS costs. Settlements of this kind would not
address the settling parties' liability SZor post-RI/FS coscs.
EPA may also cons:ider settlements of greater scope 1n which an
ap-frontc payment 1s made for known past costs and projected
RI/FS and remedial costs. In settlements of this kind, EPA
would reserve the right to reopen the agreement if actual costs
exceed EPA's estimate by an agreed-upon dollar amount or percen-
tage. Alternatively, the Agency may pursue settlements 1in which
an up-front nsavment is made for past costs only and in which the
settling de minimis parties agree to pay a specified percentage
of all future response costs.

In certaiﬁ additional situations, the cost overrun or future
remediation risks may be covered through a method other than a
reservation of rignts or a premium payment from the settling de
minimis parties, First, Lf an extremely high or worst-case
estimate of remedial action costs 13 used for the settlement,

then a cost overrun premlum or reopener may not be required from

™~
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Finallyv, 1f tne major PRPs have expressly assumed the de ~ini2l

parties’ Lliraoitlicy Sor c¢orst overcuas and future remediration as
part of a comprehensive settlement with the Government, then
these risks will be borne by the major parties, and a premium
payment or reopener for cost overruns and future remediation
will not be required by the Government from the settling de

minlmis parcies,

3. Amount gﬁ_?axmeng

In the typical de minimis settlement, the cash offer sub-
mrtted by the de minimis parties must be at least equal to their
volumetric share of the total pasct and projected response coscCs
ac the site, _8/ Nature of the waste is less relevant to the
amount of payment in a de minimis settlement because the waste
must be minimal in toxicity 1n order for a party to meet the
basic eligibility criteria for de minimis status. Volume 1is,

therefore, a useful and sinple method for tentatively determining

_8/ The Agency's projection of future response costs generally
should be based on a site-specirfic assessment of the most
probable costs of the response action.



the de minimis share. 12 1s basea upon the type of Lnformacion
that 1s 10SC ..Kely Io de readiiy avaltlaple ana goes not regulire

Zne PRPs ana the Agency ©o iavest an L1ordinate arount of eflort
aTzding 4d)UT D@ 4Dppropridce sadre.

The volume€tric sndre may be aajusted, nowever, based upon
the other fAactors regarding parciral settlemencs tdentified i1n
the Interim CERCLA Settlement Policy (Parc IV, 50 Fed. Reg. 5037-
38)., Factors tnat may oe of particular importance include adility
to pay, licigative risks, public LnCereéc considerations value
of a present suax cectain, l1nequities And aggravating factors,
and the nature of the case remaining against other parties 4after
sectlement. The shares may also be adjusted on the basis of a
Nonbinding Preliminary Allocation of Responsibility, 1f one has
been developed for the site pursuant to Section 122(e)(3) of SARA.

In addition to the volumetric share of past and projected
response costs, the Agency generally will require payment of

a premium from each setcling de minimis party in exchange for

granting a covenant not to sue which does not 1nclude reopeners

for cost overruns and future response action. 9/ If the setcle-

Dent is concluded prior to completion of the RI/FS and ROD, and

information about projected costs is limited, then the cost

9/ The premium payment reduces the liability of the non-setctling
PRPs in the amount of the premium, unless otherwise provided

1n the settlement agreement. In some cases, it may be appropriate

for the premium to be deposited 1n a site-specific trust fund as

discussed supra n. 5, p. 14,

~!



overrun and future response accion premiums should oe calculaced

to reflect Tt~ c-easel Tesel HE uncertalncy, 107 as ciscusse2t
earlier, 1f the najor PRPs are 4ssuaing the responsinilizy Ior
conmd . Ti o5 T2 . 2411), f1en e prenti .t < oa.T IS 137 de "ale
avallable to tnose PRPs rather tnan o the izency. In this s.:>a-

ation, the premium amounts may be negotiatad Hetween the rajor
PXPs and the de mlnimls sectlors.

Furthermore, because de minimis PRPs are jointly and seve-
rally liable for response costs at the slte, the amount to be
paid by a de minimis settlor is affeccted by the amount available
from other PRPs. Thus, 1f a significant portion of the major
parties 4t the site are bankrupt or otherwise not financially

viable, then the d miainis offer may need to reflect a greater

proportion of response costs, rather than simply a volumectric
share and a premium. It is also possible that mixed funding
may be appropriate in such a situation. 11/

4. Enforcement of Payment

If a settling party fails to make any payment required
by a de minimis settlement, or otherwise fails to comply with
any term or condition of the settlement, that party i1s subject

to enforcement action, 1ncluding imposition of civil penalties

10/ Further guidance on calculating premium payments will be
provided by separate memorandum.

Guidance on mixed funding will be tssued separately and
18 forthcoming.

—
-
~
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5. Type oI igreement

Seccion 122(z){+) oI SARA rejurres CiaC ge m.11lmis settle-
ments be entered as eicther judicial consent decrees or admini-
strative yYrlers o1 coasent. The circumstances and procedures
under which these two alternatives should be used are briefly
descrived helow,

a. Judicial Consent Decree

Under Section 122(d) (1) (A) of SARA, settlements with non-
de minimis PRPs which provide for remedial action must be
embodied in consent decrees, Thus, 1f the de minimis settlement
is part of a larger, more comprehensive agreement with the non-
de m.nim1s parties under which remedial action will be performed,
it may oe advisable and efficient to use a consent decree for
the entire settlement. Similarly, 1f the Government has already
filed a CERCLA Section 106 or 107 action with respect to the
site, a consent decree with the de minimis parties may be useful
because the court will be familiar with the case and should be
able to approve the settlement expeditiously.

At the present time, all de minimis consent decrees must

be referred to Headquarters by the Regions and must receive the

c £ - A
- oLl c2ment ang
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csncurTance 3L the Assistant Admirniscrazor Sor
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Tircher, .. @ TLTLML5 1371SenI uelfess wiL_._. 3&
suoject I3 1 Ciiczy-day gublic commeanc perciad afzer lodgragz. 177
A mogel Section 122(g) consent decree will be 1ssued shortly.

b, Administrative Ogder_on Consent

A de nininls sectlement 1ay 4lso be embodied 1n an admini-
stratise s>-~ler 1 consent ("consent order"). S2e Section 122
(d) (1) (A) of SARA, Because of tne potential effect of adnini-
strative de minimis settlements upon future litigation and
negotliations with the major waste contributors at the site, all
such settlements currently must receive the concurrence of the
AA-OECM and the AA-OSWER prior to signature by the Regional
Administrator. Additionally, 1f the total past and projected
response costs at the site, excluding interest, exceed $500,000
(as will generally be the case at sites i1avolving de minimis
settlements), Section 122(g)(4) of SARA requires that the de
minimis consent order receive the prior written approval of the

Attorney General or his designee ("AG"). That subsection of

SARA gives the AG thirty days from referral by EPA to approve

[&3

12/ The payment provisions of de minimis consent decrees should

not requlire payment to be made until after the United Stactes
has responded to any public comments received and until after the

court has entered the decree.

K

~
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122(1) of SARA notice of all aaministra-

Section requires

C.ve Jde nlnlnls sectilamencs Co oe pudl.snel i1a I1e reaeral

Reglsrer ror a tnircr-Jay pudlic commentc period. The Agency

nusc consider all coinents recelve 4and '"may withdraw or wita-

hola consent to the proposed settlement 1f such comments disclose
facts or considerativons wnich i1ndicate the proposed settlenent
1S Lnappropriace, lmproper, OrC Lnadequacé.” 13/ Section 122(1)(3)
of SARA. Modifying or withdrawing consent to an administrative
settlement 1s subject to the same OECM and OSWER concurrences
as are 1initial agreements.

More detailed guidance on che procedﬁral aspects of de
minimis consent orders, including Regional referral of orders
for Headquarters concurrence and AG approval, solicitation of
public comment, enforcement of orders, and other related matters,
will be provided by separate memorandum. A model Section 122(g)

consent order will be issued shortly.

VI. PURPOSE AND USE OF THIS MEMORANDUM

This memorandum and any internal procedures adopted for

1ts 1mplementation are intended solely as guidance for employees

13/ The payment provisions 1n de minimis consent orders should
not require payment to be made until after the public
comment period has closed and unctil after the Agency has had
sufficient time to Jdetermine whether any comments received re-
quire modificacion of or withdrawal from the consent order.
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TEXT OF SECTION 122(g) OF SARA

(1) =ZXPEDITED FINAL SCITL<MENT. -- whenever
practicaole ana 1n rhe puplic Lnterest, as decermnined
bv the ?rasitdenr, tae President snall as proaprly as
20%s.2le rTeacn a C[inal sect.ement wich a pocangially
responsible parzy 11 4n adiralscra-wve or civil accion
under secction 196 or 107 tf sucn settlement Lavolves
only a mi1or poyecoion HE The resporse _LosIs 4T Tne
factlity concerred and, 11 zie ) .dgment of the Presticent,
the z>ndiT.ons 11 21tier of m1e following subparagrapn
{(A) or {(B) are mect

(A) Both of the following are minimal 1n
comparison co other nazardous substances at tne
facility

(1) The amount of the hazardous substances
contributed by that party to the facility.

(11) The ctoxic or other hazardous effects
of the substances contributed by that parcy co
the facility.

(B) The potentially responsible party --

(1) 1s the owner of the real property
on or 1n which the facility is located;

(ii) did not conduct or permit the
generation, transportation, storage, treataent,
or disposal of any hazardous substance at the
facilicy; and

(1ii1) did not contribute to the release
or threat of release of a hazardous substance
at the facility tarough any action or omission.

This subparagraph (B) does not apply if the poten-
tially responsible party purchased the real property
with actual or constructive knowledge that the
property was used for the generativn, transportation,
storage, treatment, or disposal of any hazardous
substance.



(2) COVENANT WNOT TO sUc. -- The Presiaent may
srovide a covenant "ot fo sue with respect £o rhe
TaC...n7 Ioncerned LU ANy party ~N0 nas encered L1nco a
serzlement under this sudsection unless suca a4 covenant

would be Lnconsistent 4171 £1e pubiic tnterest as deter-
mLned under subseccloyn « £),

N

{(3) wdPEDITE, +2%-13NT, -- Tha2 President saall
redch any such seztlement or grant any such covanant
not CO sue as soon as possible arcer the President has
available the 1nfornation necessary to reach such a
settlexnent or granI sucn i co/enant.

(4) CONSENT DECREE OR ADMINISTRATIVE ORDER. --
A setilenent inder this s1ysection shall he entzarel as
a consent dgecree or eabodled 1n an aaminlstrative order
sertting forcth the tecus HF &he secilenanz, In tne case
of any facility where the toral cesponse costs exceed
$500,000 (exciuding intecrest), Lf tne settlement 1s
embodied as an administrative order, the order 1ay oe
1ssued only wirh tie prior written approval of the
Attorney General. 1If the Attorney General or his desig-
nee has not approved or disapproved the ocder within 30
days of this referral, the order shall be deemed to be
approved unless the Attorney General and the Administrator
have agreed to extend cthe time. The district court for
the district in which the crelease or threatened release
occurs may enforce any such administative order.

(5) EFFECT OF AGREEMENT. -- A party who has re-
solved its liability to the United States under this
subsection shall not be liable for claims for contribu-
tion regarding matters addressed in the settlement.
Such settlement does not discharge any of the other
potentially responsible parties unless 1ts terms so
provide, but it reduces the potential liabiliry of tae
others by the amount of the settlement.

(6) SETTLEMENTS ~I1H OTHRER POTENTIALLY RESPONSIBLE
PARTIES. -- Nothing 1n this subsection shall be construed
to affect the authority of the President to reach settle-
ments with other potentially responsible parties under
this Act.
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3.PERFLND 2X0CRAM  DE MINIMIS CONTRIZUTOR S=ZUTLZIMINTS

AGEZNCY “nvironsental Protection Agency
ALTION Requesc Iyt pimolic comment
SUMHARY Tne Agency Ls puplishing today i1:ts Incterim

Guidance on Serclements wicth De Minimis Waste Contridutors

under Section 122(g) of SARA 1n order to inform the public
Ana to solicit public comme&c on Lais Lluportant aspect of
the Superfund enfor.,ne 1t process. This docunent provides
guidelines for determining which potentially responsible
parties ("PRPs") under Section 107(a) of the Comprehensive
Environmental Response, Compensation, and Liability Act »>f
1980 ("CERCLA" or "Superfund"), as amended by cthe Superfund
Amendments and Reauthorization Act of 1986 ("SARA"), may
qualify for treatment as de minimis waste contributorcs
pursuant to Section 122(g)(1)(A) of SARA. It also provides
guidelines for negotiating with de minimis waste contributors
and for entering 1into settlements with such parties pursuant
to Section 122(g) of SARA.

This publication does not address qualifications for
or settlements with de minimis landowners under Section
122(g) (1) (B) of SARA, which will be covered by separate
guidance.

DATE Comments must be provided on or before [60 days

from date of publicaction].



~DDRESS Comments savili se addressel ©) Jaaice Linetec
U.S. Environmencal Protection agency, Office of Enforce-

nenc and Co=pliance Monitoring waste EInforcenent Division
LE-1343 <uU1 M Screetr, S.W. Tashingron, D.C. 20460,

(202) 332-3077.

TOR JURTHEK INFOR taT1ON CONTACT Janice Linett, i,35 =avi-
ronmental Prorceccion Agency, Office of Enforcement ana

Compliance "fontiodring,

Waste Enforcenent Duvision, LI-134S,
401 ™ Streec, S.W., Washington, D.C. 29460, (202) 382-3077.
SUPPLIMENTARY L[HFORMATION Sec=tyn 122(3) of SARA provides-
2?4 with discretionary authorsity to eater 11to expedited,
£113l sec:zlements wirn de miniris waste contrihutocs td
Superfund sites, De m1n1nis wdAste contributors are tnose
generatoc and traansporter PRPs who, in the judguent of the
Agency (as delegatee of the President), contributed hazardous
substances in_an amount and of such toxic or other hazardous
effects as to be‘animal 1n comparison to other hazardous
substances at the facility. Section 122(g)(1)(A). Pursuant
to the requirements of Section 122(g) (1), de minimis con-
tributor settlements must be practicable and in the public
interest, as determined by the Agency, and must involve
only ; minor portion of the response costs at the facilicty
concerned with respect to each settling party.
De minimis contributor settlements ande{ASection
122(g) of SARA offer potential advantages to éRPs and the

Agency alike. For de minimis parties, such settlements

can be an effective means of achieving an early and equi-
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cao.e resolufion OF Ine.r L12ad1liTy ~L7TY Tle expepiifife
of reduced legal fees and ocher transaction coscts. for

the Agency Section 122(g) settlemencs provide a means ot
s1upLl.- .2 tae CEZRCLA enforcenenc process tnrough ezrly
elimi-2-_.0a from lizizazion and negociratlons of che otfcen
numero.s ninimal concrioucor PRPs. De 71.0.Mis secllemencs

also "Iz2- 712 potential for t1areasel aumoers of solantary

segtle~e~C agreemencs. Thls LS Decausse de al1lmis 200IILl-

-

butaocrs —ay bYe attraziel bBv cne advantages osffer2d Dy Sect.on
122(g) settlements, and non—@g MLNLTALS parsies mMay Se
encouraged tn settle 43 4 result df the revenues valsed
through such agreemencs.

To use the de minimis settlement provislion most
effectively, the Agency will focus on achieving settlements
;n which multiple de minimis PRPs at a particular site are
"cashed out" under one comprehensive agreement. De minimis
parties should be encouraged to organize and present mulcti-
party settlement offers to the government. Further, to
limit governmental and PRP transaction costs, de minimis
settlements should be standardized in form and should not
be the subject of lengthy negotiations.

In the typical de minimis settlement, the settling
pgrﬁles, in exchange for a payment, w~ill receive statutory
contribution protection under Section 122{g) (5) of SARA

- -

and may be granted a covenant not to sue where such a

covenant 1s consistent wich the public interest under

Secrion 12202)(2). The scope of the covenant not to sue
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rne amount of t1formacinsa avalidoie €O the Agency 4nHuk
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2lavant considecisions,

The Agency 15 iware that de ninials contriduisc -
sectlements are the subject of great interest co poten-
trally respunsibie par-ies and cne puolic. Therelore, EPA
is publishinz this interim guidance to provide wide public
distribution of i1nformation on this aspect of SARA 1mple-
mentation and to gain the benefit of public comment. EPA
will reevaluate this interim guirdance based upon 1ts
experience with 1rs i1nplementation and upon any public
comments that nay be received.

The interim gutidance follows.

C e~ 6/19/87

Thomas L. Adams, Jr. Date
Assistant Administcracor

for Enforcement and Com-

pliance Monitoring

ey /Z/Zﬁ G /7 527

J. Winston Porter Date
Assigtant Adminiscrator

for Solid Waste and

Emergency Response
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