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In discussions with Regicnal eniorcement perscnnel the cuesticn
has Zfrecuently arisen of whatﬁe' the civil penalty authorized by
§3C08(g) of RCRPA may e soucht for 2 violaticn ¢ the racuiresments
cf Subtitle C in cases in wnlcn no administrative order authcrized
bv §3008(a) has been issued. We interpret the Act as clearly
authorizing the 'ﬁpcsi:icn 0f civil penalties, regardless of whetrher
an administrative order has been issued or vioglated, wnen otherwise
apcropriate. The QfZice of General Counsel concurs in thls
intersretation. This memorandum sets fort: the tasis for this
csnclusicn.

Eota the languacga and stz uct"-e cf §3008 indicate that subsecs
(¢) was intanded to overate indezendently of subsecticn (a). Firse,
the facgt that civil cenalczies and adm-n;s trative orders ars rrovided

s83

for in serarate subsections indicates that they are to be tresazed as
laaimesali

secarate means of enforcing Subtitle C. (See 2A SUTSIRLAND, STATTTE
AND STATUTORY INTIRPRITATION §47.02 (ath ed. 1964) *...if the meaﬂ_“g

of any zarticular phrase or secticn standing alcne is clear no
other section or gart of the act z2ay te applied to create doubt.")

Subsecticn (g) maxes no mention of ac:;n;strative cxders. In
addition, subsecticon (a)(3) provides for a genalty stecifically
asolicable to failure ts ccmply with an acm*n*s*'a:;ve order.

Were issuance and non-ccmol*ance with an administzative order a
preracuisits fcr the pesition of a civil penaltv subsecticn (g)
weculd be suve rflucus. -n general, a sga'"te, ",..should be cocanstzu
so that effect is given to all its provisions.” (Sutherland § 46.06

Furthermcre, the legislative history of §3008(g) leaves little
deubt that civil penal:;es may be imposed for violations of Subtitle

C regardless of whether an order has been issued recuiring ccmpliance.

Subsection (g) was added by the 198C Amendments. The language
adopted with regard to civil penalties was contained in Senate
2111 1136. (3. Rep. No. 96=-1444, 96th Cong., lst Sess. 36 (1398Q)).
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aczording 2o the Report of the Comnittze cn Eavircnment and Public
Worxs the relevant section of S.1136:
...amencds the enforcement provisions ¢f suttitle C to

bring thexm into line with those in the Clean Air and Clean

Wazer Acts. Fizst, it provides a c:'vv'1 genalty of up to

§25,000 per cday for dumping of hazardous wastes regardless

of whether the dumping party has teen served wiith an order
to stop dumping. :

Under existing law, only persons ‘actually orderad to
halt dumping are liable for a ¢ivil penaltv. S.Rep. Ne.

96-~172, 96th Ceng.; lst Sess. 3-4 (1979).

_-Although the Rerort speaks only in ter=s of dumping, given the
broad language of §3008(g), the referance clearly is intended to
srovide an illustration cf hew the genalty gprevision would operate
in the context of a violaticn ¢f a parzicular racuirement of Subtitle
C.” The civil penalty prav*s;ons o the Clean Alr and Cla2an Water
Acts, aZfter which §3008(g) is explicitly medelled, both provide
Izr the iazcsition of civil rena‘t;es fcr the violation cf regulator
raguirsrents grem u‘gatad pursuant to those Acts, regazdless of whether
an administrative order has been issued., (See §113(b) CAA and §3C9(d)
CHA)

In conclus*cn, iz is the policy of the Qffice of Waste Prsgrams
Tnicrcement thakt, §3008(g) provides discretionary autkority fcor the
inzositicn of civil penalties regardless ci whetler an admianistrative
ordexr has been issued pursuant to §3008(a) and that such penalzies
should’ he sought for violations of Suk i:le C of RCRA when otherwvise
deemeﬂ“approgriate. If you have any guestions cor problems relating
to the relationship of civil penalties to acdministrative orders

zlease contact Doug Farnswor +h at FTS 382-3038,



