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FOREWORD

The following reference manual is a compilation of
selected legal documents, publications, and U.S. EPA memos
on the legal aspects of air pollution enforcement. This
manual is intended to be an instructional aid for persons
attending workshops sponsored by the U.S. Environmental

Protection Agency, Region VI Office.
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UNITED STATES CONSTITUTION
Amendments IV, VvV, VI, VII, and XIV



Amendments to the Constitution
of the United States

Resolved by the Senate and House of Representatives of
the United States of America, in Congress assembled, two
thirds of both Houses concurring, that the following Arti-
cles be proposed to the Legislatures of the several States,
as Amendments to the Constitution of the United States, all,
or any of which Articles, when ratified by three fourths of
the said Legislatures, to be valid to all intents and pur-
poses, as part of the said Constitution, viz.

Article IV-The right of the people to be secure in their
persons, houses, papers, and effects, against unreasonable
searches and seizures, shall not be violated, and no War-
rants shall issue, but upon probable cause, supported by
Oath or affirmation, and particularly describing the place
to be searched, and the persons or things to be seized.

Article V-No person shall be held to answer for a capital,
or otherwise infamous crime, unless on a presentment or
indictment of a Grand Jury, except in cases arising in the
land or naval forces, or in the Militia, when in actual
service in time of War or public danger; nor shall any
person be subject for the same offence to be twice put in
jeopardy of life or limb, nor shall be compelled in any
criminal case to be a witness against himself, nor be de-
prived of life, liberty, or property, without due process of
law; nor shall private property be taken for public use
without just compensation.

Article VI-In all criminal prosecutions, the accused shall
enjoy the right to a speedy and public trial, by an impar-
tial jury of the State and district wherein the crime shall
have been committed, which district shall have been pre-
viously ascertained by law, and to be informed of the nature
and cause of the accusation; to be confronted with the
witnesses against him; to have compulsory process for
obtaining witnesses in his favor, and to have the assistance
of Counsel for his defence.

Article VII-In suits at common law, where the value in con-
troversy shall exceed twenty dollars, the right of trial by
jury shall be preserved, and no fact tried by a jury shall
be otherwise re-examined in any Court of the United States
than according to the rules of the common law.




Article XIV (July 28, -1868)- 1. All persons born or natu-
ralized in the United States, and subject to the jurisdic-
tion thereof, are citizens of the United States and of the
State wherein they reside. No State shall make or enforce
any law which shall abridge the privileges or immunities of
citizens of the United States; nor shall any State deprive
any person of life, liberty, or property without due process
of law, nor deny to any person within its jurisdiction the
equal protection of the laws.

5. The Congress shall have power to enforce by appropriate
legislation the provisions of this article.
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ENTRY TO INDUSTRIAL FACILITIES

Office of General Counsel memo
November 8, 1972
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Yo WY
(M {  UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
"«..,/ WASHINGTON, D.C. 20460

OFFICE OF THE GENERAL COUNSEL
WATERSIDE MALL

NOV 8 1972
Memorandum |
To: All Regional Counsels
From: | Assistant Administrator for Enforcement and
General Counsel
Subject: Visitors' Releases and Hold Harmless Agtéenents

as a Condition to Entry of EPA Employees on
Industrial Facilities

EACTS

As a condition to entry on industrial facilities, certain
firms have required EPA employees to sigf agreements which
purport to release the company from tort liability. The following
"Visitors Release'' required by the Owens-Corning Fiberglas
Corporation is an example:

VISITORS RELEASE

" In consideration of permission to enter the
premises of Owens-Corning Fiberglas Corporation-.
and being aware of the risk of injury from
equipment, negligence of employees or of other
visitors, and from other causes, the undersi-~ned ’
assumes all risk, releases said corporation,
and agrees to hold it harmleas from liability

_for any injury to him or his property while upon
its premises....

READ CAREFULLY BEFORE SIGNING

In addition to such "Visitors Releases" employees or
their supervisors have been asked to sign entry permits which
include an agreement that EPA will pay for any injury or damage
resulting from our activities at the facilicy.
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QUESTIONS .

1. Does signing such a "Visitors Release" effectively
waive the employes's right to obtain damages for tortious injury?

2. May EPA employees contractually obligate the Agency
to pay for any injury or damage caused by our activities?

3. May firms condition EPA's entry upon signing such
agreements? . »

ANSWERS

1. Genérally, yes; employees waive their right to
damages and the government is prevented from_exercising its

right of subrogation under the Federal Employees' Compensation
Act. '

2. No; federal tort liability is established and limited
by the Federal Tort Claims Act, and such agreements are also
invalid as violative of the Anti-Deficiency Act.

3. No;'EPA employees possess a right of entry under
both the Clean Air Act and the Federal Wgter Pollution Control
- Act Amendments of 1972.

DISCUSSION

Although the precise effect of an advance release of
1{ability for negligence cannot be determined without reference
to the law of the state in which the tort occurs, we must
assume that Such agreements are generally valid. By signing
such agreements EPA employees may effectively waive their right
to sue for damages and the government's right of subrogation
under the Federal Employees' Compensation Act, 5 USC 8101 et seq.

.

The Restatement of Contracts, Ch. 18, § 575 states:

(1) A bargain for exemption from liability for the
consequences of a willful breach of duty is 1illegal,
and a bargain for exemption from liability for
the consequences of negligence is illegal if

(a) the partics are employer and employce and
the bargain relates to negligent injury of

the employee in the course of the employment,
Or,

(b) omne of the parties is charged with a duty of
public service, and the bargain relates to
negligence in the performance of any part
of its duty to the public, for which it has
recelved or been promised compensation . . .
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With the exceptions mentioned in the Restatement of Contracts,
supra, no general public policy seems to exist against express
agreements for assumption of risk, and they need not be

supported by consideration. 10 Prosser on Torts § 55 and
Restatement of Torts 2d, Ch. 17A, §496B. Despite this general
rule, cases arising under the Federal Tort Claims Act involving
releases signed by civilian passengers prior to boarding ill-fated
government aircraft indicate that the courts do not favor such
agreements. (Frledman v. Lockheed Aircraft Corp., 138 F. Supp.
530 (1956)=-a release is no defense against gross, willful, or
wanton negligence in New York; Rogow v. U.S., 173 F. Supp. 547
(1959)—a xelease is ineffective unless the flight is gratuitous;
Montellier v. U. S., 315 F2d 180 (1963)--a release does not
destroy a cause of action for wrongful death in Massachusetts.)
Such apparent judicial disfavor of advancé releases is, of course,
insufficient justification for assuming the risk of signing them,
and ordinary prudence requires us to assume their validity. Although
signing a release does not affect the employee's right to benefits
under FECA, such compensation will ordinarily be much less than
might be recovered in a tort action against the negligent
corporation.

Since the Federal Employees' Compensation Act, 5 USC 8131
and 8132, provides that an employee may be required to assign
his right to sue third parties to the United States and that
the employee must, within limitations, pay over any recovery
from third parties as reimbursement of FECA benefits, the
employee's release prejudices the government's rights as well
as his own. Employees should therefore be instructed not to
sign such releases under any circumstances.

Although an EPA employee's express assumption of the risk
of injury to himself may be valid, an agreement which purports
to obligate EPA to pay all damages caused by our activities is
not. The Federal Tort Claims Act, 28 USC 2674 provides:

The United States shall be liable, respecting

the provisions of this title relating to tort

claims, in the same manner and to the same

extent as a private individual under like

circumstances, but shall not be liable for

interest prior to judgment or for punitive damages . . .

Congreas has granted only a limited walver of the government's
govereign immunity, and 23 USC 2680 lists exceptions to the
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general walver stated in 28 USC 2674, supra. Exceptions which
might be relevant in cases arlsing out of the actions of EPA
employees include 28 USC 2680(a):

Any clailm based upon an act or omission of an
employee of the Government, exercising due care,

in the execution of a statute or regulation,

whether or not such statute or regulation be

valid, or based upon the exercise or performance

or the failure to exercise or perform a discretionary
function or duty on the part of -a federal agency

or an employee of the Government, whether or not

the discretion involved be abused;

"and 28 USC 2680(b):

Any claim arising out of assault, battery,
false imprisonment, false arrest, malicious
prosecution, abuse of process, libel, slander,
misrepresentation, deceit, or interference
with contract rights . . .

Since the government's tort liability is limited by statute,
an administrative undertaking to expand such liability by

contract is probably invalid. In any event, EPA should not
create the occasion for judicial resolution of the question.

An additional basis for considering such indemnification
agreements invalid is the Anti-Deficiency Act, which provides
at 31 USC 665(a):

No officer or employee of the United States shall
make or authorize an expenditure from or create

or authorize an obligation under any appropriation
or fund in excess of the amount available therein. .

Since the extent of the government's obligation is uncertain,

the Comptroller General has stated that a contractual assumption

of tort\iability is not a lawful obligation of the United States,
and payment may not be made pursuant to such agreements. (7 CG 507,
16 CG 803, and 35 CG 86.) In fairness to companies which may

rely upon the validity of such indemnity provisions, employees
should be instructed not to sign them.

Inasmuch as the Clean Air Act and the Federal Water

Pollution Control Act Amendments of 1972 grant EPA employees
a right of entry to corporate facilities, a company may not
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lawfully condition the exercise of this right upon the signing
of a release or indemnity agreement. The Clean Air Act
provides, at 42 USC 1857c¢--9(a)(2):

« « othe Administrator or his authorized
representative, upon presentation of his
credentials--~(A) shall have a right of entry

to, upon, or through any premises in which

an emission source is located or in which any
records required to be maintained”under paragraph
(1) of this section are located . . .

The procedure for enforcement of this right is provided in
42 USC 1857c--8:

(a) (3) whenever, on the basis'df any information
available to him, the Administrator finds that any
person is in violation of. . . any requirement

of section 1857¢--9 of this title, he may issue an
order requiring such person to comply with such section
or requirement, or he may bring a civil action in
accordance with subsection (b) of this section.

(b) The Administrator may commence 4 civil action for
appropriate relief, including a permanent or temporary
injunction, whenever any person--(4) fails or refuses

to comply with any requ1temeut of section 1857c¢~-9
of this title.

When & firm refuses entry to an EPA employee performing his
functions under the Clean Air Act, the employee may appropriately
cite the statute and remind the company of EPA's right to seek
judicial enforcement. If the company persists in its refusal,

EPA should g0 to court in preference to signing a "Visitors
Release.'

‘In addition to procedure for judicial enforcement
similar to that of the Clean Air Act, the Federal Water
Pollution Control Act Amendments of 1972 reinforce EPA's

right of cntry with criminal and civil penalties. Section 309
states:

(c) (1) Any person who willfully or negligently violates
section . . .308 of this Act (Note--Section 308 establishes
the right of entry). . . shall be punished by a fine of not
less than $2,500 nor more than $25,000 per day of violation,
or by imprisonment for not more than one year, or by both.
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1f the convictlon is for a violation committed after

a first conviction of such person under this paragraph,
punishment shall be by a fine of not more than $50,000

per day of violation, or by imprisonment for not more

than two years, or by both.

(3) For the purposes of this subsection, the term ‘person'
shall mean, in addition to the definition contained in
section 502(5) of this Act, any responsible corporate
officer.

(d) Any person who violates section . . .308 of this Act. . .
and any person who violates any order issued by the
Administrator under subsection (a) of this section
(Note——subsection (a) provides for administrative orders
to enfdrfce the right of entry), shall be subject to a
civil penalty not to exceed $10,000 per day of such
violation.

In See v. Seattle, 387 U.S. 54f(1967) the Supreme Court
reversed the conviction of a corporation for refusal to admit
building inspectors of the City of Seattle. Justice White
held that the Fourth and Fourteenth Amendments required a
warrant for such inspections, even where the search was
reasonably related to protecting the public health and safety
and even where a corporation, rather than an individual, was
the subject. Under See evidence obtained by inspectors of
the Food and Drug Administration has been held inadmissible
where the inspectors obtained consent to enter by threatening
prosecution under 21 USC 331, which provides criminal penalties
for refusal to permit entry, U.S. v. Kramer Grocery Co.,

418 F24 987 (8th Ccir., 1969). Although two more recent Supreme
Court decisions, Colonnade Catering Corp. v. U.S., 397 U.S. 72
(1970) and U.S. v. Biswell, 92 S. Ct. 1593 (1972), may create
doubt as to whether See retains its original vigor (see
Memorandum of the Assistant to the Deputy General Counsel,
September 29, 1972), the possibility that evidence obtained
under the FWPCA Amendments of 1972 will be ruled inadmissible
is8 a risk EPA need not assume.

Since the Amendments provide for judicial enforcement of
the right of entry, EPA employees should be instructed not
to mention the civil or criminal penalties of Section 309
when faced with a refusal to permit entry. When such refusals
occur, this office should be informed immediately so that a
decision can be made as to whether to issue an order of the
Administrator under 309(a) or seek an approprlate judicial

remedy under 309(b).

John R. Quarles, Jr.
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THE BARLOW DECISION

Office of General Counsel memo
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Draft policy guidance on conducting plant inspections being prepared by
EPA Office of General Counsel. This document has not been officially
released or distributed and is being circulated for policy review within
the agency at this time.

MEMORANDUM

TO: . Regional Administrators
Surveillance and Analysis Divie¢‘on Directors
Enforcement Division Directors

FROM: Assistant Administrator
for Enforcement

SUBJECT: Conduct of Inspections After the Barlow's Decision

I. Summary
This document is intended to provide guidance to the Regions in

the conduct of inspections in light of the recent Supreme Court decision

in Marshall v. Barlow's Inc., U.S. , 98 S, Ct. 1816 (1978).

" The decision bears upon the need to obtain warrants or other process for
inspectioné pursuant to EPA-administered Acts.

In Barlow's, the Supreme Court held that an OSHA inspector was not
entitled to enter the non—public portions of a work site without eifher
(1) the owner's consent, or (2) a warrant. The decision protects the
owner against any punishment for insisting upon a warrant.

In summary, Barlow's should only have a limited effect on EPA
enforceanent inspections:

O Inspections will generally continue as usual

o Where an inspector is refused entry, EPA will seek a warrant through
the U.S. Attorney

O Sanctions will not be imposed upon owners of establishments who insist
on a warrant before allowing inspections of the non-public portions
of an establishment :

The scope of the Barlow's decision is broad. 1t affects all current

inspection programs of EPA, including inspections conducted by State

personnel and by contractors. The Agency's procedures for inspections,
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particularly where entry is denied, were largely in accord with

the provisions of Barlow's before the Supreme Court issued its ruling.
Nevertheless, a number of changes in Agency procedure are warrantéd.

Thus, it is important that all personnel involwved in the inspection’
process be familiar with the procedural guidelines contained in this docu-
ment.,

This document focuses on the preparation for and conduct of inspec-
tions, including (1) how to proceed when entry is denied, (2) under what
circumstances a warrant is necessary, and (3) what showing is neces-
sary to obtain a warrant.

II. Conduct of Inspections

The following material examines the procedural aspects of conducting
inspections under EPA-administered Acts. Inspections are considered in
three stages: (1) preparation for inspection of premises, (2) entry onto
premises, and (3) procedures to be followed where entry is refused.

A. Preparation
Adequate preparation should include consideration of the following
factors concerning the general nature of warrants and the role of personnel
conducting inspections.

(1) Seeking a Warrant Before Inspection

The Barlow's decision recognized that, on occasion, the Agency may
wish to obtain a warrant to conduct an inspection even before there has
been any refusal to allow entry. Such a warrant may be necessary when
surprise is particularly crucial to the inspection, or when a campany's
prior bad conduct and prior refusals make it likely that warrantless
entry will be refused. Pre-inspection warrants may also be obtained where
the distance to a U.S. Attorney or a magistrate is considerable, so that

excessive travel time need not be wasted where there is refusal of entry.



At present, the seeking of such a warrant prior to an initial inspection
should be an exceptional circumstance, and should be cleared through
Headquarters. If refusals to allow entry without a warrant increase, such
warrants may be sought more frequently. (For specific instructions .on

how to obtain a warrant, see Part D.)

(2) Administrative Inspections v. Criminal Investigations

It is particularly important for both inspectors ard attorneys to
be aware of the extent to which evidence sought in a civil inspection can
be used in a criminal matter, and to know when it is necessary to secure a
criminal rather than a civil search warrant. There are three basic rules
to remember in this regard: (1) If the purpose of the inspection is to
discover and correct, through civil procedures, noncampliance with regulatory
requirements, an administrative inspection (civil) warrant may be used;
(2) if the inspection is in fact intended, in whole or in part, to gather
evidence for a possible criminal prosecution, a criminal search warrant
must be obtained under Rule 41 of the Federal Rules of Crimninal Procedure;
and (3) evidence obtained during a valid civil inspection is generally
admissible in criminal proceedings. These principles arise fram the recent

Supreme Court cases of Marshall v. Barlow's, Inc., supra; Michigan v. Tyler,

U.S. , 98 S.Ct. 1942 (1978); and U.S. v. LaSalle National Bank,

U.S. , 57 L. Ed. 2d 221 (1978). It is not completely clear vhether

a canbined investigation for civil and criminal violations may be prcperly
conducted under a civil or "administrative" warrant, but we believe that
a civil warrant can properly be used unless the intention is clearly to
conduct a criminal investigation.

(3) The Use of Contractors to Conduct Inspections

Several programs utilize private contractors to aid in the conduct

of inspections. Since, for the purpose of inspections, these contractors
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are agents of the Federal government, the restrictions of the Barlow's
decision also apply to them. If contractors are to be conducting
inspections without the presence of actual EPA inspectors, these cons-
tractors should be given training in how to conduct thenselves when
entry is refused. With respect to obtaining or executing a warrant,
an EPA inspector should always participate in the process, even if

he was not at the inspection where entry was refused.

(4) Inspections Conducted by State Personnel

“The Barlow's holding applies to inspections conducted by State
personnel and to joint Federal/State inspections, Because s
programs are largely implemented through the States, it is essential
that the Regions assure that State—conducted inspections are conducted
"in compliance with the Barlow's decision, and encourage the State inspec-
tors to consult with their legal advisors when there is a refusal to
allow entry for inspection purposes. State personnel should be encouraged
to contact the EPA Regional Enforcement Office when any questions con—
cerning compliance with Barlow's arise. |

With regard to specific procedures for States to follow, the
important points to remember are: (1) the State should not seek for-
cible entry without a warrant or penalize an owner for ihsisting upon
a warrant, and (2) the State ;egal system should provide a mechanism for
issuance of civil administrative inspection warr
enforcing an EPA program through a State statute, the warrant process
should be conducted through the State judicial system. Where a State
inspector is acting as a contractor to the Agency, any refusal should
be handled as would a refusal to an Agency inspector as described in

section II.B.3. Where a State inspector is acting as a State employee
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with both Federal and State credentials, he should utilize State pro-
credures unless the Federal warrant procedures are more advantageous,
in which case the warrant should be sought under the general procedures
described below. The Regions should also assure that all States which
enforce EPA programs report any denials of entry to the appropriate
Headquarters Enforcement Attorney, for the reasons discussed in section
II.B.4.

B. Entry
(1) Consensual Entry

One of the assumptions underlying the Court's decision is that
most inspections will be consensual, and that the administrative inspec-
tion framework will thus not be severely disrupted. Consequently, inspec-
tions will normally continue as before the Barlow's decision was issued.
This means that the inspector will not normally secure a warrant before
undertaking an inspection, but will present his credentials, and issue a
notice of inspection where required, in an attempt to gain admittance.
Although the establishment owner may complain about allowing an inspec—
tor in or otherwise express his displeasure with EPA or the Federal
government, as long as he allows the inspector in, the entry is
voluntary and consensual unless the inspector is expressly told to
leave the premises. However, if the inspector has gained entry in a
coercive manner (either in a verbal or physical sense), the entry
would not be consensual.

Consent must be given by the owner of the premises or the person in
charge of the premises at the time of the inspection. 1In the absence
of the owner, the inspector should make a good faith effort to determine

who is in charge of the establishnent, and present his credentials to
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that person. Consent is generally needed only to inspect the non-public
portions of an establishment - i.e., any evidence that an inspector obtains’
while in an area ¢pen to the public is admissible in an enforcement
proceeding.

(2) Withdrawal of Consent

The owner may withdraw his consent to the inspection at any time,
The inspection is valid to the extent to which entry was allowed before
consent was withdrawn. Thus, observations by the inspector, including
samples and photographs obtained before consent was withdrawn, would be
admissible in any subsequent enforcement action. Withdrawal of consent
is tantamount to a refusal to allow entry and should be treated as
~discussed in section II.B.3. below, unless the inspection had progressed
far enough to acomplish its purposes.

(3) When Entry is Refused

Barlow's clearly establishes that the owner does have the right
to ask for a wafrant under normal circumstances.l Therefore, refusal
to allow entry for inspection purposes will not lead to civil or criminal
penalties if the refusal is based on the inspector's lack of a warrant
and one of the exemptions discussed in Part C doesn't apply. If the
owner were to allow the inspector to enter his establishment only in
response to a threat of enforcement liability is it quite possible that
any evidence obtained in such an inspection would be inadmissible. An

inspector may, however, inform the owner who refuses entry that he intends

to seek a warrant to allow the inspection. In any event, when entry is

1

FIFRA inspections are arguably not subject to this aspect of Barlow's
See discussion, p. 8.
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refused, the inspector should leawe the premises immediately, and ﬁelephone
the designated Regional Enforcement Attorney as soon as possible -for

further instructions. The Regional Enforcement Attorney should contact

the U.S. Attorney's Office for the district in which the establishment
desired to be inspected is located, and explain to the appropriate Assistant
United States Attorney the need for a warrant to conduct the particular
inspection. The Regional Attorney should arrange for the United States
Attorney to meet with the inspector as soon as possible. The inspector
should bring a copy of the appropriate draft warrant and affidavits,

Samples are provided in the appendix to this document.

(4) Headquarters Notification

It is essential that the Regions keep Headquarters informed of
all refusals to allow entry. The Regional Attorney should inform the
appropriate Headquarters Enforcement Attorney of any refusals to enter,
and should send a copy of all papers filed to Headquarters. It is
necessary for Headquarters to monitor refusals and Regional succesé in
obtaining warrants so that procedures may be improved and to assess if
the impact of Barlow's on EPA inspections, and on all Federal administra-
tive agency inspections, is greater than we expect.

C. Areas Where a Right of Warrantless Entry Still Exists

1. BEmergency situations.

In an emergency, where there is no time to get a warrant, a warrant-

less inspection is permissible. In Camara v. Municipal Court, 387 U.S. 523

(1967), the Supreme Court states that "nothing we say today is intended
to foreclose prompt inspections, even without a warrant, that the law has

traditionally upheld in emergency situations". Nothing stated in Barlow's
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indicated any intention by the court to retreat from this postion. The
Regions will always have to exercise considerable judgment as to when it
is impossible to secure a warrant when dealing with an emergency situation.
However, if entry is refused during an emergency, the Agency would need
the aésistance of the U.S. Marshall to gain entry anyway, and a warrant
could probably be obtained during the time necessary to. secure that
Marshall's assistance.

An emergency situation would include potential imminent hazard
situations, as well as situations where there is potential for destruction
of evidence or where evidence of a suspected violation will disappear by
the time a warrant is obtained.

(2) FIFRA inspections.

There are some grounds for interpreting Barlow's as not being
applicable to FIFRA inspections. The Barlow's restrictions do not apply
to areas that haye been subject to a long standing and pervasive history
of government regulation. An Agency administrative law judge held recently
that even after the Barlow's decision, refusal to allow a warrantless
inspection of a FIFRA regulated establishment properly subjected tﬁe

owner to civil penalty. N. Jonas & Co., Inc., I.F. & R Docket No. ITI-121C

(July 27, 1978). For the present, however, FIFRA inspections should be
conducted under the same requirements applicable to other enforcement

prograns.

(3) "Open Fields" and "In Plain View" situations.

Observation by inspectors of things that are in plain view, (i.e.,
that a member of the public could be in a position to observe) does
not require a warrant. Thus, an inspector's observations from the public

area of a plant, or even fram certain private property not closed to
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the public, would not be ruled inadmissible. Observations made even
before presentation of credentials while on private property which is
not normally closed to the public are admissible.

D. Securing a Warrant

There are several general rules for securing warrants. Three
documents have to be drafted - an application for a warrant, an accom-
panying affidavit, and the warrant itself. Each document should be
captioned with the District Court of jurisdiction, the title of the
actioh, and the title of the particular document.

The application for a warrant should generally address under
what statutes and regulations the Agency is seeking the warrant, should

clearly identify the site or establishment desired to be inspected
| (including, if possible, the owner and/or cperator of the site). If
all of the factual background for seeking the warrant is stated in the
affidavit, the app}.ication should so state, and the application can be
a one or two page document. The application should be signed by the
U.S. Attorney or by his Assistant U.S. Attorney.

_The affidavit(s) in support of the warrant application is a
crucial aocument. It should consist of consecutively numbered para-—
graphs, and describe all the facts that support warrant issuance. It
should recite or incorpofate the neutral administrative scheme under
which dropped line the basis for inspecting the particular establishment.
Each affidavit should be signed by a person with personal knowlege of all
the facts stated. 1In denial of entry cases, this person would most |
likely be the inspector who was denied entry. Note that an affidavit
is a sworn statement that must either by notarized or personally swornl

to before the magistrate.
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The draft warrant should be submitted in a form whereby the
magistrate will only have to sign it to make it a valid warrant ready
for execution., The warrant is a direction to an appropriate official,
i.e., an EPA inspector, U.S. Marshall or other Federal officer, to
enter a specifically described location and pefform specifically described
inspection functions. The inspection is limited by the terms of the
warrant so it is important to specify to the broadest extent possible
the areas that are intended to be inspected, any records to be inspec-
ted, any samples to be taken, any articles to be seized, etc. While
a broad warrant may be permissible in civil adminiétrative inspections,
a vague or overly brcad warrant will probably not be signed by the
magistrate, and may prove susceptible to constitutional challenge |
via a motion to quash and suppress evidence in Federal District court.
The draft warrant will be signed by the magistrate, at which point it
is an enforceable document. In drafting the warrant, there should be
added, either following the magistrates signature, or on a separate
page, a "Return of service" or "certificate of service" indicating
upon whom the warrant was personally served, which should be signed
and dated by the inspector. As they are developed, more specific
warrant-issuance documents will be drafted and submitted to the Regions,

There are three basic types of warrants for inspection:

1, Civil specific probable cause warrant.

Where there is some specific probable cause for issuance of a warrant,
such as an employee complaint or campetitor's tip, the inspector should be
prepared to describe to the U.S. Attorney in some detail the basis for this

probable cause,
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This will be stated in the affidavit in support of the warrant.
This type of warrant should be used when the suspected violation is one
that would result in a civil penalty or other civil action.

2. Civil probable cause based on a neutral administrative
inspection scheme.

Where there is no specific reason to think that a violation has been
committed, a warrant may still be issued if the Agency can show that the
establishment is being inspected pursuant to a neutral administrative
scheme. As the Supreme Court stated in Barlow's:

"Probable cause in the criminal law sense is not required.

For purposes of an administrative search, such as this, probable

cause justifying the issuance of a warrant may be based not only

on specific evidence of an existing violation, but also on a

showing that "reasonable legislative or administrative standards

for conducting an . . . inspection are satisfied with respect

to a particular [establishment]". A warrant showing that a speci-

fic business has been chosen for an OSHA search on the basis of a

general administrative plan for the enforcement of the act derived

from neutral sources such as, for example, dispersion of employees

in various type of industries across a given area, and the desired

frequency of searches in any of the lesser divisions of the area,

would protect an employers Fourth Amendment rights."
Every program enforced by the Agency has such a scheme by which it prioritizes
and schedules its inspections. For example, a scheme under which every permit
holder in a given program is inspected on an annual basis is a satisfactory
neutral administrative scheme. Also, a scheme in which one out of every three
known PCB transformer repair shops is inspected on an annual basis is a
satisfactory neutral administrative scheme for inspection, as long as neutral
criteria, such as random selection, are used to select the individual
establishment to be inspected. Headquarters will prepare and transmit
to the Regions the particular neutral administrative scheme under which
each program's inspections are conducted. Inspections not based on specific
probable cause must be based on neutral administrative schemes for a warrant

to be issued. Examples of two neutral administrative schemes are provided

in the appendix.
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The Assistant U.S. Attorney will request the inspector prepare and
sign an affidavit that states the facts as he knows them, including the
sequence of events culminating in the refusal to enter, and a recitation
of either the specific probable cause or the neutral administrative
scheme which led to the particular escablishment's selection for inspection.
The Assistant U.S. Attorney will then present a request for an inspection
warrant, a suggested warrant, and the inspector's affidavit to a magistrate
or Federal district court judge.2 -

3. Criminal Warrants.

Where the purpose of the inspection is to gather evidence for a
criminal prosecution, the inspector and the Regional Attorney should request
. that the U.S. Attorney seek a criminal warrant under Rule 41 of the Federal
Rules of Criminal Procedure. This requires a specific showing of probable
cause to believe that evidence of a crime will be discovered. Agency policy

on the seeking of criminal warrants has not been affected by Barlow's. The

2

The Barlow's decision states that imposing the warrant requirement
on OSHA would not invalidate warrantless search provisions in other
regulatory statutes since many such statutes already "envision resort
to Federal court enforcement when entry is refused". There is thus
some question as to whether the existence of a non-warrant Federal
court enforcement mechanism in a statute requires the use of that
mechanism rather than warrant issuance. We believe that the Barlow's
decision gives the agency the choice of whether to proceed through warrant
issuance or through an application for an injunction, since the decision
is largely based on the fact that a warrant procedure imposes virtually
- no burden on the inspecting agency. In addition, an agency could attempt
to secure a warrant prior to inspection on an ex parte basis, something
not available under normal injunction proceedings. Several of the acts
enforced by EPA have provisions allowing the Administrator to seek
injunctive relief to assure compliance with the various parts of a
particular statute. There may be instances where it would be more apprc-
priate to seek injunctive relief to gain entry to a facility than to
attempt to secure a warrant for inspection, although at this point we
cannot think of any. However, since the warrant process will be far
more expeditious than the seeking of an injunction, any decision to

seek such an injunction for inspection purposes should be cleared through
appropriate Headquarters staff.
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distinction between administrative inspections and criminal warrant
situations is discussed in Section II.A.2.

E. Inspecting with a Warrant

When the warrant has been issued by the magistrate or judge, the
inspector may then proceed to the establishment to commence or continue the
inspection. Where necessary because of a high probability that entry will
be refused even with a warrant or where there are threats of vidence, the.
inspector should be accompanied by a U.S. Marshall when he goes to
serve the warrant on the recalcitrant owner. The inspector should never
himself attempt to make any forceful entry of the establishment. If the
owner refuses entry to an-inspector holding a warrant but not accompanied
- by a U.S. Marshall, then the inspector should leave the establishment
and inform the assistant U.S. Attofney and the designated Regional Attorney.
They will take the appropriate action such as the seeking of a citation
for contempt. Where .the inspector is accompanied by a U.S. Marshali,
the Marshall is principally charged with executing the warrant. Thus,
if a refusal or threat to refuse occurs, abide by the U.S. Marshall's
decision, whether it is to leave, to seek forcible entry, or ctherwise.

The inspector should conduct the inspection strictly in accordance
with the warrant. If sampling is authorized, the inspector must be sure
to carefully follow all procédures, including the presentation of receipts
for all samples taken. If records or other property are authorized to be
taken, £he inspector must receipt the property taken and maintain an
inventory of anything taken from the'premises. This inventofy will be
examined by the magistrate to assure that the warrant's authority has

not been exceeded.
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Returning the Warrant.

After the inspection has been completed, the warrant must be. returned
to the magistrate. Whoever executes the warrant, (i.e., whoever performs
the inspection), must sign the return of service form, indicating to whom
the warrant was served and the date of service. He should then return
the executed warrant to the U.S. Attorney who will formally return it to
the issuing magistrate or judge. If anything has been physically taken
fram the premises, such as records or samples, an inventory of such items
must be submitted to the court, and the inspector must be present to certify
that the inventory is accurate and camplete.

I1I. Conclusion

Except for requiring the Agency to formalize its neutral inspection
schemes, and for generally ending the Agency's authority for initiating
civil and/or criminal actions for refusal to allow warrantless inspections,
Barlow's should not interfere with EPA enforcement inspections.

Where there is doubt as to how to proceed in any entry case,
do not hesitate to call the respective Headquarters program contact for

assistance.
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APPENDIX

The Appendix contains three attachments.

Attachment. I is a warrant application, affidavit and warrant to
conduct an inspection, where the Agency has specific probable cause to
Delieye that a civil violation of an EPA regulation or Act has occured.
In particular, care should be taken in spelling out the specific facts
that give rise to probable cause. Note also, that the scope of the
warrant is carefully articulated.

Attachwent II is a warrant application, affidavit and warrant to
conducf. an inspection in which the establishment to be inspected has
been selected under a neutral administrative inspection scheme. UNote
the extraordinary detail of the administrative scheme describe!’ in
paragrapns 8-20 of the affidavit. Such detail should not be necessary
for most EPA neutral administrative inspection schemes. Note also
the executed Mentory and return of service forms attached to
Attachment II.

Attachment III contains a very orief scheme for PCB inspections.
In implementing such a scheme, the Regions must still utilize neutral

criteria in selecting the individual establishement to be inspected.
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anttacamenc .

UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF LOUISIANA

IN THE MATTER OF : .
CLEAN LAND AIR AND WATER, : NO. 78-43 m
CORPORATION, D/3/A CLAW: :

ROLLINS ENVIZOINENTAL SKRVICES: APPLICATION FOR WARRANT TO

OF LOUISIAUA INCORPORATED; : ENTER, INSPECT, PUOTOGRAPH,
NVIROMMENTAL PURLFICATION SAMPLE, COLLECT INFORMATION,

ADVANCIMENT INCORTORATLD; INSPECT AND COPY RECORDS

EPA, INLC.; IN IBLCRVILLE .

PARISH, LOUISIAMA

TO THE UNITED STATES ﬁAGISTRAfE, by the United
States of Azerica, Eﬁvironmencal Procec:ionlkéency, through
James Stanley Lemelle, Assistant United States Attorney, for
the Middle District of Louisiana, hereby applies for a
warrant pursuant to section 308 of the Federal Water Pollucion
Conﬁ:ol Act, 33 U.S.C. 1318, and the Resource Conservation
and Recovery Act of 1976, 42 U.S.C. 6927, for the purpose of
conducting an inspection as follows:

To enter to, upon, or through the premises of a
waste disposal operation known by various names including
the CLAW facility, which consists of three sites, to wit:
an infection well site, a field office and storage tanks,
and waste pi;ﬁ and landfill site located in Ibe:ville'Parish.
LOuisiana in or near the Bayou Sorrells community. The
facility can be reached for disposal purposes by truck or
barge. The ownership and operation of the CLAW facility
waste disposal operation has been knodn.by several different
names, to wit: Clean Land Air Water Corporation (CLAW);
EPA, Incorporated; Environmental Purification Advancemenc;
Environmental Purification Abatement (EPA, Inc.) and Rollins
Environmental Services of Louisiana. A company letterhead

using the names of CLAW and EPA, Inc. lists an address of
Route 2, Box 380B, Plaquemine, Louisiana 70764. 1t is
reported in the newspapers and clsrvhere, that on July 28,
1978 - three days after the death of the truck driver on the
CLAW facility - that the injeczion well on the CLAW facility
was sold to the Rollins Eavironzmental Services of Louisiana.

Unsubstantiated reports say that CLAW no lonper has any

34



assets, leaving the pits and landfills under the ownersﬁiﬁ
of EPA, Inc. and the injection well under the ownership of
Rollins. . CLAW and EPA, Inc. are reported to be different
company and/or corporate names for the ;amé people. Despité
these possible ownership changes, the CLAW faﬁility apparently
continues to be operated as a single unit. Further, it is
reported that CLAW or Rollins is uﬁder.a federal court order
to honor its contract with a cliené to accept waste. For
purposes of this application, affidavit aﬁd warrant, the
three sites and all opéracions will be referrad to as CLAW.
The field office and storage .tanks are in or on
the edge'of.Bayou‘Sorrells; ﬁhe injection well site is about
1.6 miles northwest of Bayou Sorrells om the roaa; the waste
Aéén pics-landfills are located a2pproximately 7.7 miles
northwgst of Bayou Sorrels on the levee road. The address
of the CLAW facility is Clean Land Air Water Corporation EPA
‘ Incorporated, Route 2, Box 380 B, Plaquemine, Louisizna. ‘
These CLAW facilities are known to EPA iﬁépectors and well
kaown to local people.

" The CLAW facility is an establishment subject to
the requirements and prohibitions of the Federal Water Pol-
Jution Control Act, including buﬁ not limited to sections
301, 308 and 311, and sections 3007 and 7003 of the Resource
Consexrvarion and Recovery aAct of 1976 (42 U.s.C. 6901 ec .

- seg.) .
On Friday, August 4, 1978, Edward McHam, an
employee of the U.S. Environzent Protection Agency, requested
permission to enter and inspect the said premises., Despite
such requeéc, employees of said facility refused to grant
access to said premises to Mzr. McHazm, a duly authorized
inspector of the Environmental Protection Agency.

The determination to inspect said premises was
based on the following:

The sheriff's office of Ibérvilie Parish requested

EPA's assistancc and reported a death at said premises.
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Local unrest and fear of the facility was reported to the
Enforcement Division of Region VI, Dallas, Texas on Tuesday,
August 1, 1978 and EPA was requested to inspect the facility
which is a disposal site for chemical wastes and numerocus |
oil wastes of a hazardous anq‘toxic nature,

Much local unrest, and agitation and complaincs
have been reported on ;elevision and in newspapers concerning
the operation of the CLAW facility as well as the untimely
death of a 19 year old truck driver at said facility while
he was discharging waste into an open pit at the facility.
The death was possibly caused by his inhalation of toxic
fumes caused by a reaction of wmixing incompatible toxic
wastes in the open pit. Allegedly two eye witnesses to the
death of the driver reported the presence of choking fumes
in the area when they opened the doors to their truck to
éssist the driver who died.. They also reported that his
truck was parked at the-edge of the open pit cruck famp,
with doors open at the time of his death. Subsequent
laboratory tests of waste taken from the pits have shown
waste macé}ials present in the pit, which, when mixed with
the spent caustic being dischatrged from the driver's truck
could have caused the death. Fina; autopsf reports are
still pending. It is reported and alleged that CLAW facility
officials direcrted the driver to take ard discharge his
wastes at the truck ramp in the open pit, rather than in che
injection well, Diécharging toxic waste into an open pit,
at the edge of a pit, is not a safe, desirable, or acceptable
practice since toxic chemical reactions are very probable
and can result in the death of anyone nearby.

Edward.McHam made a preliminary inspectioﬁ |
in which he obtained two pit samples and observed evidence
of o0il, hazardous wastes, waste spiilage and a "sloppy"

operation which appears to be dangerous to the enviroument
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as well as hazardous to the healch and~welfare of cicizens;
He further obscrved high water markings on the adjaceﬁt
trees at the pit site and a lack of levees between the sites
and the Grand River and other waterways. In addition, there
may be hazardous wastes and conditions which may pose a
substantial present, or potential hazard to humzn health
or the environment when improperly treated, stored, trans-
ported, or disposed of, or otherwise managed.
- The inspection will be commenced in daytime

Qi:hin Tegular business hours and will begin as soon as
practicable after issuance of this warrant and will be
completed with reasonable promptness.

The inspection WIll be conducted by the
United States Environmental Protection Agency (EPA) inspec-
tors, who will be accompanied by the United States Marshal
to ensure entry so that the EPA inspectors may perform an
inspection of the premises, inspect and copy records, take
photographs, gather information and eqidence and collect
samples in accord wi:h.33 USC 1318 and 42 USC 6927.

A return will be made to the Court upon completion
of the inspection.

WHEREFORE, it is respectfully requested that a
warrant to enter and inspect the CLAW facility be issued.

. Respectfully submitted,

DONALD L. BECKNER
UNITED STATES ATTORNEY

o. ng
AMES SLALLLY L xeLL_

Adsistant U.S. Attbrney
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AFFIDAVIT
STATE OF LOUISIANA
PARISH OF EAST BATON ROUGE

I, Edward McHam, being duly sworn, hereby depose
and say:

1. I am a duly authorized employee of the United
States Environmental Protection Agency, and my title is
Chemical Engineer, Surveillance and Analysis Division,
Region VI, which includes the State of Louisiana. In my
capacity, 1 am responsible for inspecting facilities subject
to various federal environmental statutes as directed by my
supervisors.

2. On Tuesday, August 1, 1978 from about 7:45
P.m. to 8:45 p.m., I made a preliminary inspection of the
CLAW Facility and took two samples at the open pits. On
Wednesday, August 2, 1978 I took a few photographs of the
facilities from around 3:30 p.m. until 5:30 p.m. On Thursday,
August 3, 1978 accompanied by another EPA employee, I wvisited
the facility and area from about 11:30 a.m. to 2:00 p.m. and
also took a few additional photographs. These brief visits
to the si:e‘have only involved facility employees a few
minutes each time in order to obtain passes from the field
office and to open gates at various guard houses.

3. On Friday, August &4, 1978, a local deputy
sheriff, state and local officials and I were refused admit-
tance to the CLAW facility. Also, CLAW officials were no
longer at the field houge or available elsewhere to issue
passes to enter. My previous sampling and inspection was
not sufficient for laboratory purposes and needs to be
resumed.~

g, Information I have gathered in the local

community, in newspapers, on television, from laboratory
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tests of the samples, from the Iberville Sheriff's Office,
and at the CLAW facility strongly suggest and support the
need to enter and inépect the facilities for possible Section
301, 311 and other violations of the Federal Water Pollution
Control Act. Further, it is poésible that there are hazardéus
wastes and conditions on the premises as defined in Section
1004&5) of the Resource Conservation and Recovery Act of 1976,
(42 USC 6903) (5) .which constitute an imminent hazard under
section 7003 of the Resource Consexrvation and Recovery Act
of 1976 (42 USC 6973). These obser&ations are:

a. Obvious ;pillage of waste waterial on
the grounds of the CLAW facility subject to entering waterways.

b. Contaminated landfills with obviously
exposed and damaged barrels with their contents emptied or
nearly empty. |

c. Drainage from land£fills into a "fishing"
lake and other adjacent areas leading to various waterways.

.d. Open pits containing oil wastes and
hazardeus, toxic chemical wastes with the appearance of
overflow &astgs on the adjacent grounds as well as high
- water mafks on trees next to the open pits equal to or
higher than the pits.

e. The lack of levees between the facilicy
grounds ana drainage areaé to the Grand River, "fishing
lake'", bayous and barrow ditches.

f; Copies of a few fzecility log records and
other documents which were previously copied by the leocal .
Sheriff's office. These records indicate the receipt and con-
tent of oil and hazardous chemical wastes accepted 2t the
facility.

g. Poor maintenance and sloppy "housekeeping"
practices at the facility which leads a reasonable perseon to

recognize the likelihood of these prohibited pollutants
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entering into nearby waterways including waters of the
United States and its tribucaries, as well as posing a
threat to the envircnment and the public health and welfare
of the United States, |

h. The reported death of a 19 year old
truck driver at the CLAW (EPA, Inc.) open pits on July 25,
1978 while he was discharging waste into an open pit at the
facility. The death was possibly caused by his inhalation
of toxic fumes ;aused by a reaction of mixing incompatible
toxic wastes in the open pit. Two eye wicuesées to the
death of the driver reported the presence of choking fumes
in the area when they opened the doors to their truck to
assist the driver who died. They also.reported that his
truck was parked at the edge of the open pit with the doors
open at the time of death. Subsequent laboratory tests of
waste taken from the pité have shown waste materials were
present in the pit, which,when mixed with the spent caustic
being discharged from the driver's truck could have caused
the death. Final autopsy reports are still pending. It is
allegedly reported that CLAW facility cfficials directed the
driver to take and discharge his wastes to the truck ramp on
the edge of an open pit. Discharging toxle waste into an
open pit at the edge of a pit is not a safe, desirable, or
a2cceptable practice since toxic chamical. reactions are very
probable and can result in the death of anyone nearby.

5. Section 308 of the Federal Water Pollution
Control Act, 33 USC 1318, and section 3007 of the Resource
.Conéervation and Recovery Act of 1976, (42 USC 6927), pro-
viding for entxy, inspection, record inspection and copying
and sampling are reasonable, in the public interesc and
necessary in order to carTy out the provisicns of these

Acts, which Acts are designed to protect the environment, as
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well as the public health and welfare. In the instant

" matter it is reasonable to assume the need for inspection

’

based on the information and observations set out in paragraph

4 above and in the public interest,

4&4&)-&/ C /ﬁcv{ém.

EDWARD C, MC #nail

CHEMICAL ENGINEER

UNITED STATES CENVIRONMENTAL
PROTECTION AGENCY

Subscribed and sworn to before me
at Baton Rouge, State of Louisiana,

this Jo  of au?-.‘_,f , 1978.

2o el A
6LAL')5t¢j¢~i::ZZ
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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF LOUISIANA

. IN THE MATTER OF NO.78-13M

CLEAN LAND AIR AND WATER,

CORPORATION, d/b/a CLAW; ~ WARRANT OF ENTRY, INSPECTION
ETC.,. ET AL. AND MONITORING PURSUANT TO

33 U.s.C.§1318 and 42 U.S.C.§6927

' TO: THE UNITED STATES OF AMERICA, UNITED STATES ENVIRONHMENTAL
. PROTECTION AGEXNCY, THROUGH ITS DUI.Y DESIGNATED REPRESENTATIVE

OR REPRESENTATIVES, THE UNITED STATES MARSHAL OR ANY OTHER
" FEDERAL QFFICER

An -application having been made by the United Stétes of
America, United States Environmental Protection Agency, for a
warrant of entry, inspection and monitoring pursuant to 33 uU.s.c.s1318
and 42 U.S.C.§6227, as part of an inspection program designed to
assure compliance with the Federal Water Polluticn Control Act
(ccmmonly referred to as the Clean Water Act), 33 U.S.C.§1251, et
seqg., and the Resource and Recovery Act of 1976 (42 U.S.C.§6901, et
seq.),.and an affidavit having been made before me by Edward McHam,
@ duly authorized employee of the United States Environmental
Protection Agency, that he has reason to believe that on the premises
hereinafter described there exist a dangeér to the public’s health,
welfare and‘safety and to the property, rivers and envi?onment of
the United States, and that in order to determine whether the
Federal Water Polluticn Control Act (commonly referred to as the
Llean Water Act), 33'U.Sic.51251, et seq., and the Rescurce aﬁd
Recovery act of 1976 (42 U.S.C.§6901, et seg.), and the rules,
regulations and orders issued pursuant to the Acts have been or
are being violated, an entry on, and inspection and menitoring

of the said described property is required and necessafy;
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And, the Court being satisfied that there has been a
sufficient showing that reascpable legislative or administrative
standards for conducéing an inspection and investigation have beeé
satisfied with respect tb'the said described property and that
probable cause exist to issue a warrant for the entry, inspection,
investigation and monitoring of the said described premises:

IT IS HEREBY ORCERED AND COMMANDED that the United States
of America, United States Environmental Protection Agency, throﬁgh
its duly designated representative or representatives, the United
States Marshal, or any other federal officer are hereby entitled to
and shall bhe authorized and pefmitted to have entry upon the

following described property which is located in the Middle District

of Louisiana:

"Those premises known as the Claw Corporation
waste disposal facility in Ikerville Parish,
Louisiana, also kxnown as EPA, Inc., Clear Land
Air Water Corporation, Environmental Purification
Advancement, Eavironmental Purification Abatement
and possibly as the Rollins Environmental Services
of Louisiana, or which are cwned or operated by
any other person or cempany, corporation or part-
nership, which premises and property are more
particularly and further described as follows:

*From the intersection of La. Highway 75 and

=~La. Highway 3068, groceed Socuth for approximately
7 miles; turn richt and travel ac¢ross the Bayor-
Scorrel-Pontoon Bridge, a distance of approximately
0.2 miles; turn right, proceed northwest on Route
2, the Lover.-lLavas 202d, for aprroxinmately 1.6
miles at which point the pavement ends; at this
point turn richt, travel aporoximately 0.1 miles
to the entrance of the injectionwell, which is
believed to be owned by Rollins Environmental
Services of Louisiana, Incorporated, all as is
shown on the attached photos identified as
Government Exhibits 1 and 2.

"From the Rollins Znvironmental Services of
Louisiana, Incorporated office, proceed South on
the shell/gravel road for approximately 1.4 miles
until the road deadends. This is the location of

the field office of Clean Land Air and Water

(cLaw), and storage tanks which are believed to be
owned by Rollins Environmental Services of Louislana
Incorporated, all as is shown on the attached photos
identified as Government Exhibits 3, 4, and 5.

43



*From the fiecld office of CLAW, return to the

site of the inZersection at the paved lower levee
road and the road leading to the deep well injection
site (Rollins Environmental). Proceed northwest

on the unpaved shell/gravecl lowver levee road
approximately 6.1 miles to the entrance road and
bridge leading to the gate guard house and gate

of the EPA, Inc. waste disposal pits. This same
entrance road is 7.7 miles northwest along the
lower levee road from the intersecticn of the lower:
levee road and Bayou Sorrel Pontoon Bridge Road.

IT IS FURTHER ORDERED that the entry, inspection,
investigation and monitoring authorized herein shall be conducted
-during regular working hours or at other reasonable times, within

reasonable limits and in a reasonable manner from 6:00 a.m. to
10:00 p.m.

IT IS FURTHER ORDERED that the warrant issued herein shall
be for the éurpose of conducting an entry, inspection, investigation

and mconiteoring pursuant to 33 U.S:C.§1318 and 42 U.S,C.§6827

consisting of the following:

(1) entry to, upcn or through the above described
- premises, including all buildings, structures,
equipment, machines, devices, materials and
sites to inspect, sample, photograph, monitor
or investigate the said premises;

(2): access to, seizure »f and copying of all records
pertaining to or related tc the operation of
the facility, egquipment, waste materials
which are accepted and stored on the premises
and recoxds which are required to be maintained
under 33 ‘U.S.C.§1318(a)(A), and 42 U.S.C.56901,
et seqg., including any rules and regulations
and orders promulgated thereto;

{(3) dinspection, including photégraphing, of any
monitoring equirment or methods regquired by
33 U.S.C.§1318(a)(a), and 42 U.S.C.§6327;

(4) dinspecticn, including photographing,of any
eguipment, processes or methods used in samapling,
monitoring ©r in waste characterizationi

{(5) inspection, Iincluding photographing, of any
equipment or methecds used to cispose of or store
waste substances;

(6) sample and seize any pollutants, effluents,
runoff, soil, or other materials or substances
which may reasonably be expected to pollute -
the waters of the United States under various
conditions or thrcaten the public health, safety
or welfare of the people of the United States;
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(7} seize, inspect, sample, and photgraph any
-evidence which constitutes or relates to or
is part of a violaticn of the Federal Water
Pollution Control Act (commonly referred to
as the Clcan Water act, 33 U.S.C.§51251, et

seqg., and the Resource and Recovery Act of 1976
.{42 U.S.C.§6901, et seqg.):;

{(8) . take such photographs of ‘the above authorized
: procedures as may be reguired or necessary.

IT IS FURTHER ORDERED that a copy of this warrant shall
be left at the premises at the time of the inspection.

IT IS FURTHER GRDERED that if any proéer;y is seized,
the officer.conducting the search and seizure shall leave‘a receipt
for the property taken and prepare a written inventory of the property
seized and return this warrant with the written inventory before
me within 10 days from the date of this warrant.

IT IS FURTHER ORDEZRED that the warrant authorized herein
'shall be valid for a period of 10 days from the date of this warrant.

IT IS FURTHER ORDERED that the United States Marshal is
hereby authorized and directed to assist the representatives of the
United States Environmental Protection Agency in such manner as
mayyﬁe reagbnably necessary and reguired to execute this warrant
and the provisions contained herein, including but not limited to
gaining entry upon the premises, the inspection and monitoring
thereof, the seizure and sampling of materials, documents or equipment;
and the photographing .of the premises, and the materials or equipment

thexreon.

DATED this /d day of M#L ? 1978.
et r’y .

2 QAL

UNITED STATLES MAGLISTRATE
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Attachmént Ii

o a v e——— -

IN THE UNITED STATES DISTRIéf COURT
FOR THE EASTERN DISTRICT OF MICHIGAN
SCUTHERN DIVISION

IN THE MATTER OF:

GENERAL, MOTORS CORPORATION
GENERAL MOTORS ASSEMBLY DIVISION
WILLOW RUN AIRPORT
YPSILANTI, MICHIGAN 48197

AND
VEHICLE EMISSION LABORATORY
GENERAIL MOTORS PROVING GROUND
MILFORD, MICHIGAN 48042

APPLICATION FOR
ADMINISTRATIVE WARRANTS

NOW COMES the Administrator for the Environmental
Protection Agency (EPR), by and through the United States
Attorney, and applies for administrative warrants to
enter, to observe a Selective Enforcement Audit (SEA) test
on a configuration of motor vehicles manufactured by the
General Motors Corporation (GM) as specified in a SEA test
order issued on July 28, 1978, by the Assiétant Administrator
for Enforcement of EPA, and to inspect GM's records, files,
papers, processes, éontrols, and facilities which are
involved in and. associated with the manufacture ana testing

of said configuratioﬁ pursuant to said test order at the’

premises nf the GM Willow Run vehicle assembly plant, ¥psilanti,,

Michigan, and the GM vehicle emission laboratory at Milford,
Michigan, in accordance with Sections 206(b) and (c¢), 208(a)
and 301(a) of the Clean Air Act, 42 U.S.C. 57525(b5 and (c),
7542(a) and 7601(a), and regulations prumulgated thereunder.
In support of this application, the Administrator respectfully

submits an affidavit and proposed warrants.

James K. Rebinson
United States Attorney

By:

Assistant United States Attorney

46

o ——



IN TiE OUITED STATES DISTRICT COURT
"FOR PHE EASTERN DISTRICT OF HICHIGAN .-
SOUTHERY DIVISION

IN TEE NATTER OF:
GEWUAAL MOTORS CORFORATION
GENERAL MCOTORS ASSEMBLY DIVISION

WILLQOW RUN AIRPORT
YPSILANTI, MICHIGAW 48197

ADMINISTRATIVE WARRANT FOR
ENTRY AND INSPECTLOW UNCZER
THZ CLEAN AIR ACT

TO: MATTIEW A..Low, Acting Chief, Manufacturers Programs
‘Branch, }obile Source Enforcement Division, Office of
Enforcsment, United Stztes Envirzcnmantal Protecticn Agency
{ERPA), and any other duly designated enforcement cfficers or
employ=zes ¢ the EPA:

Application having been made, and tfatthew Low having shown
prchbable cause for the issuance of an administrative warrant
for entry; observation of a Selective Enforcement Audit
{32n) test on the configuration of motor vehicles manufactured
by General lotors Corpcration {GHM) of engine family 840B2
and engine ccde 2, with 4000—pound inertia weight, A-3
- transmission and 2.56 rear axle ratio, as specified in a éEA
test order iésuea on July 28, 1978, by the Assistant Administrator
for Enforcement of E?A; and inspéction of Gﬂ's records,
files, papers, processes, controls and facilities which are
involved in and associzted with the manufacture and testing
of said configuration pursuént to said Eest order at the
premises of the GM Willow Run-vehicle assembly plant, ¥Ypsilanti,
Michigan;

WHEREFORE, pursuant to the Clean Air Act as amended, 42 U.S.C.
§7401 et szq., and the :egulations_theraunéer, you and any duly
.designated enforcement officers and employees of the Envircnmantal
Protection Agency are hereby authorized to enter thé above-described

premises at reasonable times during normal operating hcurs for the
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vurposa of cenducting an administrative inspection pursuant
to Sections 206(b) and (c), 208(a) and 301(a) of the Clean
Air Act, 42 U.S.C. §57525(b) and (c), 7542(2) and 7601, and
40 C.F.R. §85.601 et seq. <You and ony duly designated
enforcement officers aﬁd employees of EPA are authorized to
observe activities conducted by GM pursuant to the SEA test
order issued on July 28, 1978, concerning the vehicle
configuration specified in said test order to determine
whether GM is complying with 40 C.F.R Part 86 and with the
test order. The activities that you and the designated
persons are authorized to observe includg the following:
vehicle and engine manufacture, assembly, and storage
procedures; sample test vehicle selection procedures;
and related activities. You and any designated enforcement
officers and employees are authorized to inspect at reasonable
times during normal operating hours the records, files,
papars, processes, controls and facilities which are
involved in and associated with the above activities and
are maintained, used and generated by G at that locatien.
You and any duly designated enforcement.o%ficers and enmplcyees
are authdrized to copy documents and photegraph ccmponents,
test vebicles and facilities.

. The &uration of this inspection shall be of such reasonable
length as to enable you and the authorized enforcement officers
and employees of EPA satisfactorily to complete suchlinspection

according to 40 C.F.R. §88.601 et seq.
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A prompt return of this warrvant shall be made to
this court showing that the warrant has been executed and that

inspection has been completed within such reasonable tite.

DATED: Nty 34 , 1978
/]
3 es o .
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RETURY OF SERVICE
I herchy certify that a copy of the within warrant was

served by presenting a copy of same to 1\0L¢v+ ?rgvogt_ .

an agent of Geaneral Mfotors Corporation (Gl) on ijqujﬁ‘ i

14

1978, at the GM Willow Rud vehicle assembly plant, Ypsilanti, Hichigan

7 L /
41::::22;?4222z;=> 6?1'725324f‘—""

< (Hame of parson maklng service)

Aoty CLf ekl fopons i Grznck

(SZfici¥) Title within thefUnited
€tates Envirenmental Protection Agency)

RETURN

Inspection of the establishment descrikbed in this

warrant was completed on /qvqus+- Y , 1978.
: v

Haae’of EPA employce
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Inventory of Properiy Received Pursuant to Administrative
. Warranty

GM Asseably D1v1=1un, t1illew Run Airport, Ypsilanti,
" Michican 4819

1. Vehicle Inspection Record Form (Chassis No. 2 (yellow)
ZWRH-T71-64)

2. Yercxed copies of licts c¢f VIN Numbers of Cars maklng up
Batches 4, 5, 6, 7, 8, 3 (7 sheets})

These are the items thet EPA has received under

the authority granted it pursuant to the Acnlnlstratzve
Warrant for Entry and Insp=ction

Bruce Luncdy
Enforcement Officer
11:30 am 8/4/78
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT CF #ICHIGAN
SCUTHERN DIVISION

IN THE MATTER OF : AFFIDAVIT IN SU?éORT or

APPLICATION FOR WARRANTS

TO ENTER AND INSPECT
PURSUANT TO THE CLEAN AIR
ACT (42 U.S.C. §7401 et seg.)

GENERAL MOTOR CORPORATION .
GENERAL MOTORS ASStMBLY DIVISION
WILLOW RUN, AIRPORT
YPSILANTI, MICHIGAN 48197

ARD .
VEBICLE EMISSION LABORATORY
GENERAL MOTORS PROVING GROUND
MILFORD, MICHIGAN 48042

Matthew Low being duly sworn upon his oath, according to
law, deposes and says:

1. I am Acting Chief, Manufacturers Programs Branch,
Mobile Source Enforcement Division, Office of'Enforcement,
United States Environmental Protection Agency (EPA),
Washington, D.C. I am in charge of a program known as the
Selective Enforcement Audit (SEA) program, which will be
described below. I report to the Director of the Mobile
Source Enforcement Division, who is under the Deputy Assistant
Administrator for Mobile Source and Noise Enforcement; in
turn, he is under the Assistant Administrator for Enforcement,
. who reports to-the Administrator of éhe Environmentﬁl
Protection Agency.

2. This affidavit is made in support of an epplication
.for administrative warrantﬁ to enter; cbserve a Selective
Enforﬁemedt Audit (SEA) test on the configuration of motor
vehicles manufactured by the General Motors Corporation (GM)
of engine family 840B2 ana engine code 2, with 4000-pound
inertia weight, A-3 transmission and 2.56 rear axle ratio as
specified in a SEA test order issued con July 28, 1978, by
the Assistant Administrater for Enforcement of EPA; and
inspect GM's records, files, papers, processes, controls,

and facilities which are involved in and associated with
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the manufacture and testing pf said configuration pursuant
to‘said test order at the premiées of the GM Willow Run vehicle
assenmbly plant at ¥Ypsilanti, Michigan, and the GM vehicle
emission laboratory at Milford, Michigan, pursdﬁnt to
Sections 206(b) and (c), 208(a) and 301(a) of the Clean Air
Act, 42 U.S.C. §7525(b) and (c), 7542(a), and 7601(a), and 40
C.F.R. §86.601 et seg., 41 Fed. Reg. 31472 (July 28, 13976).

3. Title II of the Clean Air Act, 42 U.S.C. §§7401,
752b~7551, establishes the Federal program for control of
motor vehicle emissions. Emission standards for motor
 vehicles are prescribed pursuant to Section 202 of the Act,
42 U.S.C. §7521. Section 206(a), 42 U.S.C. §7525(a), authorizes
the EPA Administrator to require new-motor vehicles to be
tested to determine whether such vehicles conform with the
emission standards and other regulations prescribed pursuant
to Section 202. Such standards are applicable for the vehicles'
' uséful life (5 yeArs or 50,000 miles). The vehicles that are
tested during this certification process are usually pre-production
prototypes. In the certification process the manufacturer
subnits applications for certification, each covering one or more
éngihe ﬁamilies and setting forth the corresponding technical
descriptions, specifications, and operating parameﬁers for
each family covered. An engine family is made up of a group
of vehicle models, known as "configurations”, with the same
basic engine and emission control system specifications. One
or more prototypes, known as durability vehicles, from each
engine family are subjected to testing over 50,000 nmiles to
determine deterioration in emissions performance for that
engine family. Thereafter, prototypes, known as.emission-data

vehicles, of individual configurations within a given family
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are subjected to a 4000-mile test. The emission levels of ’
the emission—data-vehicles during their useful life are determined
by applying the "deterioration factor" calculated from the
50,000-mile test results for that engine family to the emission
data obtained after 4000 miles of operation. If it is demonstrated
that the prototype vehicles of the various configurations within
an engine family comply with the emission standards over their
useful life and with other requlations, the Administrator issues
to the manufacturer a certificate of conformity for the particular
engine faﬁily described in the application.

4. To determine whether new motor vehicles actually being
manufactured, as distinguished from pre~production prototypes,
meet the regulations, including eﬁission levels, with respeet to
which the certificate-of conformity was issued, Section 206(b),

42 U.S.C. §7525(b), authorizes the Administrator to test and to
require the testing of new production vehicles. 1In addition, to
enforce Section 206, Section 206(c) provides that officers or
employees designated by the Administrator may enter a manufacturer's
plant to conduct tests of vehiciés and to inspect records, files,
papers, processes, controls, and facilities. Section 208(a), 42
U.S.C. §7542(a), further requires manufactuers to establish and
‘maintain such records, make such reports, and'provide such
information as the Administrator may reasonably require to enable
him to determine whether the manufacturer has acted or is acting
in compliadce with Title II of the Act and the regulations
promulgated thereunder and to permit duly-designated EPA officers
or employees to have access to and copy such records. Section
301(a), 42 U.5.C. §7601(a), authorizes the Administrator to
prescribe such regqulations as are necessary to carry out his

functions under the Act and to delegate to any EPA officer or

54



employee sﬁch of his powers and duties under the Act, except the
making of regulations; as he may deem necessary or ekﬁédient.
Baseé upon the adéhority of Section 206, 208 and.301, 42 U.S.C. .
§§7525, 7522 and 7601, EPA has established a pfogram for spot
‘assembly-line testing known as the Selective Enf?rcement Audit
(SEA) program. Regulations concerning the SEA program are set
forth at 40 C.F.R. §86.601 gé_g_e_g., 41 Fed. Reg. 31472 (July‘ 28,
1976). . I | | '
'S. Onder the SEA pfograﬁ, the manﬁfacturer éansbe required
to test a representative sample of production‘vehicles from a
designated -motor vehicle configuraﬁion to determine whether the.
.configuration is being manufactured to conform to the applicable
emission réquirements. The SEA'regulations prescribe specific
procedures by which SEA testing is to be conducted, including
prcedures for vehicle selection, preéaration and ptefCOndipioning,
for dynamomete: operation to simulate driving conditicns and for
collection qf vehicle exhaust gas samples ﬁor analysis. A SEA
is initiated by the- issuance of a test order to a mahufacturer
requiring that manufacturer to conduct emissions testing and
specifying, among other items, the moﬁor vehicle configuration
to be tested, the plant or storage facility from which vehicles
must be selected and the procedures to be employed in selecting.
sample vehicles for SZAa testiné. Section 206(b) of the Act,
42 U.S.C. §7525(b), authorizes the Administrator to issue a
test order. Pursuant to Section 301(a) of the Cleaﬁ Air Act,
42 U.S.C. §7601(a), the Administrator has delégated the authority
to conduct testing through the issuance of test orders to EPA's
Assistant Administrator for Enforcement along with the furtner
authority to redelegate this power to the Deputy Assistant

Administrator for Mobile Source and Noise Enforcement, and in
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turn to redelegate to the Director, Mobile Source Enforcement
Division. EPA Delegation 7-30, November 106, 1977. Such ée—
delegation to the Deputy Assistant Administrator was made on
November 14, 1977.

6. Under Sections 206(b) and (c), 208(a) and 301l(a) of
the Clean Air Act, 42 U.S.C. §§7525(b) and (c), 7542(a) and
7601(a), and 40 C.F.R. §86.601 et seqg., duly designated EPA
enforcement officers and employees are authorized under the
SEA program to enter the manufacturers' facilities at reasonable
times during normal working hours for the purpose of observing
activity relating to the SEA testing and inspecting records,
files, papers, processes, controls and facilities to determine if
the manufacturer is acting in compliance with requlations and the
test order. Ordinarily, the EPA. monitoring includes observation
of vehicle and engine manufacture, assembly and storage procedures;
sample test vehicle selection procedures; sample test vehicle
preparation, pre-~conditioning, mileage accumulation, emission testing
maintenance and soaking procedures, as well as the calibration of tes'
ecuipment; and related aétiQities. Conmonly, EPA inspects
records, files, papers, processes, controls, and facilities which
are involved in and associated with the above activities and are
maintained, used or generated by the manufacturer at the locations
where test vehicle assembly, SEA test vehicle selection and
testing take place. Also, EPA is authorized to copy documents,
photograph components, test vehicles and facilities and obtain ..
reasonable assistance from facility personnel in executing its
functions under the SEA program. EPA attempts to enter and
conduct these inspection-related activities in conjunction with
each SEA test order for the purpose of monitoring the activity of

the manufacturer undertaken pursuant to the test order to ensure
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that such activity conforms to the requirements of the test
order and the SEA regulations. ’

7. The manufacturer is notified by the test order of
the configuration (or alternate) to be tested, the location
from which test vehicles will be selected, when the testing
is to begin and when EPA officers and employees will be
present. The date of completion of the test, and therefore
the duration of the EPA inspecfion, is not specified at the
outset because it is not possible to do so. SEA selection
and testing normally take up to two weeks. If the manufacturer
elects to retest vehicles in an attempt to avoid failing an
audit, or if upon failing an audit a re-audit is necessary,
audit activity under the test order may continue for a
month. The Clean Air Act Selective Enforcement Audit
regulations, 40 C.F.R. §86.601 et seq., 41 Fed. Reg. 31472
.(July 28, 1976)} and the test order define the scope and
pﬁrpose of _the audit. The tést order identifies the EPA"
ehforcemeét officers and employees who have been designated
to enter, observe activities, and inspect records, files,
Ppapers, processes, controls and facilities used in or
associated with the audit.

8. Under the regulations and the Clean Air Act, a SEA
test order may be issued to any manufacturer at any time for
any motor vehicle configuration being'manufactured. When a
SEA test order provides less than 24 hours notice to the
manufacturer, the SEA test order must be authorized in
writing by the EPA Assistant Administrator for Enforcement.

9. The frequency with which SEA test orders are issued
to any given manufacturer is generally based on thatlmanufacture:'s

proportionate share of total vehicle production. A manufacturer's
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projected sales volume is used as the basis for establishing’
the-preliminary number cf SEA test orders to which that
manufacturer may be subject annually. A higher production
volume requires more audits for sufficient review of the
maﬁufacturer's production. The maximum ﬁumber of SEA test
orders that may issue to a given ﬁanufacturer during a given
‘model year is preliminarily set at the number obtained by
dividing that manufacturer's total projected sales for that
model year by 300,000 and rounding to the nearest whole
number. 40 C.F.R. §86.603(f). Any hanufactureé with
projected sales of less than 150,000 may be "subject to an
initial annual limit of one SEA test order. One additional
SEA test order may issue to a manufacturer for each conﬁiguration'
failing an audit and, when the annual limit figure, inceased
by these additional test orders, has been met, for each
configuration for which evidence exists indicating noncompliancg.
Because the agency's'resources are limited, EPA may undertake
‘fewer SEA's than are authorized by its regulations.

10.. Within these annual limits on the number of test
orders EPA may issue to each manufacturer, EPA employs a
systematic process, as discussed. below, for choosing which
configuration of which manufacturer to subject to an audit.
Initially, EPA seeks to issue test orders propoitionately among
manufacturers according to their respective annual projected
sales and to distribute those test orders evenly over the course
of a model year. This process then employs three primary sources of
information, assembly-line test data, projected sales volume, and
certification data, as bases for assigning points tc rank
"configurations for the purpose of determining which configuratin

would be most appropriate for an audit at a given time. Once
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configurations are ranked, the process also considers other,
non-quantifiable factors in reaching an ultimate decision about
which configuration to audit.

11. Where data being evaluated by EPA from any of these
three sources pertains to individual configurations, points are
assigned to the respective individual configurations according to
the guidelines of the ranking system. If the data evaluated
pertains to engine families, points based on a engine family's
data will be assigned for ranking purposes to an individual
configuration within the engine family. The configuration
receiving the engine family's points will be identified according
to two factors. To begin with, its production rate must be high
enough to enable sample test vehicles to be selected for testing
in an expeditious manner. Once that determination has been made,
its actual physical characteristics (such as engine code, inertia
weight, type of transmission, or rear-axle ratio) which distinguish
it from other configurations within the engine. family must make
it the.configuration most likely to produce the highest: level of
emissions of the conﬁiguratiohs in that family.

- 12. Before ranking configurations, SEA's systematic
configuration selegtion process applies the general objective
that each manufacturer should receive at least one half of
its annual limit of audits as computed ffom_its projected
sales during the model year, with those audits distributed
. over the model year, to ensure proper review of the total
production of each manufacturer. Thus under the plan
described below, a configuration of a particular manufacturer
may replace_another configuration of any manufacturer which
otherwise would have begn chosen for an audit. This result

occurs whenever issuing the test order to the manufacturer
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of the replaced configuration would have subjected that
manufacturer to a disproportionate number of audits as of
fhét time in the model year.

13. The most important factor c¢onsidered quantitatively
by EPA is a configuration's emissions data which have been
generated by a manufacturer's own guarterly assembly-line
testing and submitted to EPA. The data allows EPA to
evaluate both the rate at which‘prcduction vehicles coming
"off the assembly line fail to meet an emission standard
for a given pollutant and the mean emission value measured
from assembly-line vehicles as compared to a pollutant's
emission standard. Points due to failure rates are assigned.
to a vehicle configuragion as follows:

Failure Rate

Range . Points
0-10% 0
11-20% ' S
21-30% 15
31-40% . : 30
40% and above . 50

Points according to the configuration's mean emission value

compared to the emission standard (std) are assigned as follows:

Range Points
Mean value is between 0.9 S

of the std and the std

Mean value is greater than 15
the std but less than or

equal to 1.l of the std

Mean value is greater than 30
1.1 of the std

Application of the point total derived from these calculations
will take into account the reliability that can be attributed
to the data submitted by a manufacturer. For example, EPA
will assess the number of vehicles tested in ordqr to

determine the failure rate or mean emission value. Data
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reliability also depends upon the extent to which a discrepancy
is found in a.comparison between past SEA data pertaining to
thé configuration in question and the manufacturer's most
recently submitted internal assembly-line data. Furthermore,
evaluation of this point total also will consider both
whether a manufacturer has failed to provide test data for
one or more configurations in production at the time the
assembly-line data was generated and whether any "running
changes"” incorporated into the manufacturer of a configuratibn~ 
since that time may be expected to cause the emissions level
of the configuration to exceed standards for a pollutant.

14. The next most important factor in this point
ranking systeﬁ is the configuration's (or engine family's)
projected annual sales figure as provided by the manufacturer
in it$ application for certification. Points based upon

projected sales are assigned as follows:

Annnal Projected Sales Points
0-20,000 0
20,000-~50,000 , 10
50,000-100,000 20
100,000 and above . 30

This factor focuses on higher~-production models and tends to
assure through SEA review that a high percentage of vehicles
produced complies with the emission standards.

15. Finally, certification data generated from prototype
testing and regarding configurations currently in production
are examined; that is, EPA reviews the pertinent certification
data on_configuratiéns being manufa&tured either according to
the manufacturer's original epplication for certification or
according to its latest running change application for an amended
certificate of conformity. If the configuratioﬁﬂs emission

performance level based on that data is within 10% of the emission
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standard for a given pollutant, 15 points are assigned to that
configuration. Application of this factor may be adjusted where
analysis_by EPA's certification group indicates that certification
test data may not be indicative of whether production vehicles of
that configuration are likely to meet emission requirements. The
focus of this factor is on vehicles that have demonstrated only
marginal cémpliance during the certification or running change
approval process.

16. Aside from these quantitatiQe factors and the
objective of distributing audits among manufacturers
:throughout the model year, in choosing which configuration
of which manufacturer to audit EPA takes into account the
location of the manufacturer's assembly plant and test
facilities. This factor generally is given significant
consideration if these establishments are located overseas
or are otherwise gecgraphically removed from the Midwestern
United States. Most manufacturing and testing establishments
are located in the area, and therefore most audit activity
can be expected to take place there. EPA also considers
whether a configuration is being manufactured at a sufficiently
high rate to allow sample vehicles to be selected expeditiously
for testing. Information on current praduction rates of
configurations might not be requested from a manufacturer
s0 as to avoid suggesting to manufacturers which configur-
ations may be subject to an imminent test order. Thus, a
test order can designate an alternate configuration of that
manufacturer for testing, chosen according .to the normal
systematic process described above subject to the constraints
regarding location and production rate, in the event that the

primary configuration is unavailable for testing.
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17. Automobile manufacturers for the most part have
centralized their teéting facilities in eastern Michigan.
Consequently, they generally have expresséd a preference
that vehicle selection for any audit of any configuration
produced in that area and others take pléce at a plant in
that area. Pursuant to 40 C.P.R. §86.603(d), EPA complies
with these indicated preferences when specifying locations
for vehicle selection pursuant toc a test order unless the

 Administrator determines that information exists indicating
noncompliance at other plants. If a manufacturer does not
indicate a preferred plant for a configuration being

audited, the test order will specify that test vehicle
selection be conducted at the location closest to the
manufacturer's testing facility at which a sufficient number
of vehicles are available from which a sample representagive
. of the configuration can be chosen expeditiously, unless it
is determined that evidence exists indicating non- |
compliance at another plant. Since the goals of the EPA
program can be accompliséed with a relatively high percentagé
of audits testing vehicles selected from locations in eastern
Michigan, a relatively high percentage of vehicle selection
for SEA's takes place in that area. Once a test order has
been issued covering a specific manufacturer, configuration
and facility for sample test vehicle_selection, EPA sends a .
team of enforcement officers to the maanacturer's facilities
where selection and testing take place for the purpose of
nonicoring the manufacturer's activity performed in response
to the test order.

18. Experience with the administration of the SEA program

has produced indications that providing a manfacturer with advance
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notice of an intent to require SEA testing before EPA enforcement
officers can gain access to the manufacturer's facilities pursuant’
to that test order can give the manufacturer an opportunity to.
alter its production processes. The manufacturer thereby can

bias production of a vehicle configuration so that sanple vehicles
selected for SEA testing will not provide representative data
which would enable EPA to review accurately the manufacturer's
production of that configuration on the whole. Such

notice would occur if EPA enforcement officers requested
pernission to enter a facility to monitor activity related

‘to the SEA, and permission to enter were refused, before

a'watrant authorizing that entry were obtained.

19. On the basis of 1978 model year projected s;les
alone General Motors may be subject to 20 test orders during
the model year and has been subject to 10 orders thus far.

Ford may receife 11 test orders on the basis of projected
~sales and has been issued 8. Chrysler may receive 5 test
orders based on projected sales and has received 6, since
one of its configurations failed an audit. See 40 C.F.R.
§86.603(£f). American Motors may be issued 1 test order
based on projected sales and has not yet received any. Four
European and three Japanese auto manufacturers have been
audited during the current model year.

20. 'GM is a manufacturer of auﬁomobiles and operates
facilities devoted to that purpose at its Willow Run vehicle assembly
plant in ¥Ypsilanti, Michigan. GM also operates emission
testing facilities at its vehicle emissions testing laboratory
in #ilford, Michigan, where GM usually ships cars for
SEA testing .after such cars have been selected at a vehicle
assembly plant as SEA sample test vehicles. GM produces

hundreds of different configurations during the model year.
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2. GHM is still eligible to receive 10 SEA test orders
for model year 1978 configurations. The configuration specified
in the SEA test order issued on July 28, 19278, has been chosen
as'the subject for SEA testing because of the configurations
currently under production and available for selection it has
accumulatéd the greatest number of points under EPA'# systematic
process for choosing configurations to audit and because no
non—-quantitative factors indicate that another conf;guration is
more appropriate for auditiné. Assembly—-line test data submitted
by GM which, accordihg to our analysis, pertains to its engine
code 2 configuration of its 840B2 engine family with 4000-pound
‘inertia weight, A-3 transmission and 2.56 rear axle ratio shaws a
56% failure rate of vehicles tested with respect to the emission
standard for nitrous oxides (NOx), giving that configuration
50 point§ for ranking purposes. The mean emission value for NOx
derived from this assembly-line testing (1.99 grams/mile) falls
within 0.9 of the NOx emission standard {2.00 grams/mile),
contribuéing another 5 points. The projected annual sales
for this configuration is 63,741, giviﬁg the configuration
an additional 20 points. Certification tesﬁing conducted for
this. configuration producéd data which showed the prototype
CO emissions level (15 gram/mile) to be within 10% of the CO
emission standard (also 15.0 grams/mile), thereby assigning the
configuration 15 more points. The configuration's point total
of 90 is the highest for any configuration r2mz ining in proéuction
long enough and at a raté high enough to allow for expeditious

sample test vehicle selection pursuant to the SEA regulations.
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22. The document, which is attached and incorporated
by reference, and sets forth the SEA test order for this
configuration will be delivered to GM by an EPA enforcement
officer at the same time the designated officers and z:mployees
appear at GM's vehicle assembly facilities in Ypsilanti,
Michigan, to begin monitoring GM's activities performed
pursuant to the SEA test order. The entry, observation and
inspection there and at GM's vehicle emission testing
laboratory in Milford, Michigan will be consistent in
purpose, scope, location and timing with the Clean Air Act,
this Court's administrative warrants, EPA regulations, the

test order and the program described in this affidavit.

MATTHEW LOW

Sworn and subscribed before me
this - day of , 1978
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Attachment III

RECOMMENDED INSPECTION SCHEME

1. 3 Electric Utilities
2. 4 PCB article and equipment repair facilities

3. 2 FCB processors or PCB article Manufactures
(i.e. Transfomer and capacitor Manufacturers)

4. 1 Die casting facility or Hydraulic system 6perator

5. 1 Waste 0Oil handling facility

In the event that there are no known facilities in the Region

‘for an above category eleminate that item or use category 3 or 4 as

alternatives.,
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Section 3.0.3. of Quality Assurance Handbook
for Air Pollution Measurement Systems, Vol. III -
Stationary Source Specific Methods
EPA-600/4-77-027b
August 1977
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Revisioh No. 0
Date: January 1979

CHAIN-OF—CUSTOD? PROCEDURE FOR SOURCE .SAMPLING

As part of the overall quality assurance activities
associated with the collection and analysis of source sam-
ples, particular attention should be directed to the hand-
ling of the sample and the analysis report.

Source test results, or possibly even the sample it-
self, may be used to prove the compliance status of a faci-
lity. However, test results and samples will not be ad-
mitted as evidence unless it can be shown that they ac-
curately represent the conditions that prevailed at the time
the test was conducted. This requires that:

1. the sample be collected properly,
2. the sample be handled properly,
3. the sample be analyzed in accordance w1th docu-

mented test procedure, and
4. the analysis (test report) be prepared completely
and accurately and then filed in a secure place.

Failure to comply with these requirements may void the
results of a test or, at least, diminish the credibility of
the test report.

1.0 Sample Collection

Proper sampling requires the use of the correct method,
the equipment designated by the method, and competent per-
sonnel. Prior to the test date, the tester should determine
that the proposed test methods comply with the appropriate
testing regulations; in some instances, it may be necessary
to deviate from the proposed methods. For example, the only
reasonable sample site may be too close to an elbow or a
duct obstruction. In such cases, the tester should make an
engineering analysis of the use of the test site and then
proceed only after obtaining the approval of the adminis-
trator. This determination should be recorded in the field
notes. An after-the-fact site analysis may suffice in many
instances, but good quality assurance techniques dictate
that this analysis be made prior to spending the many man-
hours required to extract the sample. Once the test method
is selected, preparations for the test should be made ac-
cording to documented guidelines.

1.1 Preparations

When conducting the test, it is necessary that the
sample be extracted in a manner to ensure that it represents
the actual conditions at the time of the test. This means
that the process is operating in its mode specified by the
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applicable control regulation, the extracted sample typifies
the stack gas conditions, and the instruments used in the
sampling are. properly calibrated and maintained.

Because the results of source tests are being used
increasingly as proof of compliance, the pretest preparation
and posttest scrutiny are becoming more sophisticated.

Thus, steps need to be taken prior to the actual test to
ensure the integrity of the test data. ‘

In many cases, reagents or filters are prepared prior
to sampling and become an integral part of the sample it-
self. A record should list the date, the person by whom it
was prepared, and the location of these items at all times
from preparation until actual use for sampling. Since these
items become a part of the sample itself, it is necessary
that their integrity be maintained from preparation through
analysis. For example, a bulk quantity of solution may be
prepared and transported to the field where the specified
amount is used in acordance with the test method. The bulk
solution ultimately becomes an integral part of several
samples during tie sampling process. For this reason, one
member of the sam>ling crew generally serves as sample
custodian and should be responsible for entering
information on sample preparation items in the field note-
book. However, as long as proper records are kept more than
one individual may serve in this capacity. This serves as a
written record for the sampling crew and also fulfills
chain-of-custody procedures.

1.2 Sample Handling

Once the sample is procured it should be handled in
such a way as to ensure that there is no contamination and
that the sample analyzed is actually the sample taken under
the conditions reported. For example, each sample should be
kept in a secure place between the time it is extracted and
the time it 1is analyzed. If further analysis may be re-
quired, the sample should be returned to a secure place. It
is always best to keep a sample secure up to the time it is
discarded. These security measures should be documented by
a written record signed by the handlers of the sample.

‘"Identification - Care should be taken to mark the
samples to ensure positive identification throughout the
test and analysis procedures. The Rules of Evidence used in
legal proceedings require positive procedures for identifi-
cation of samples used in analyses as the basis for future
evidence. An admission that the laboratory analyst could
not be positive whether sample No. 6 or sample No. 9 was
analyzed could destroy the wvalidity of the entire test
report.

Positive identification also should be provided for the
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filters used in any specific test before taring. If ink is .
used for marking, it must be indelible and unaffected by the
gases and temperatures to which it will be subjected. Other
methods of identification can be used, if they provide a
positive means of identification and do not impair the
function of the filter.

Finally, each container should have a unique identifi-
cation to preclude the possibility of interchange. Grease
pencils may be used for this purpose. A better method,
however, is to affix an adhesive-backed label to the con-
tainer. The number of the container should be recorded on
the analysis data form. Figure 1 shows how a standardized
identification sticker can be used for each of the four
containers needed to collect a sample for EPA Test Method 5.

. Contamination and Tampering - To reduce the possibility
of invalidating the results, all components of the sample
should be carefully removed from the sampling train and
placed in nonreactive containers. The best method of sealing
depends on the container. Place containers in a place of
limited access (i.e., locked van or locked sample box).

This will preclude accidental opening of the container and
should be a sufficient safeguard if all other aspects of the
chain-of-custody procedure are observed. However, if there
is any possibility of temporary access to the samples by
unauthorized personnel, the sample jars and containers
should be sealed with a self-adhesive sticker that has been
signed and numbered by the test supervisor or other respon-
sible person. This sticker should adhere firmly to ensure
that it cannot be removed without destruction. The samples
should then be delivered to the laboratory for analysis. It
is recommended that this be done on the same day that the
sample is taken. If this is impractical, all of the samples
should be placed in a carrying case or other place of limi-
ted access (preferably locked) for protection from breakage,
contamination, and loss. ’

In transporting the sample to the laboratory, it is
important that precautions be taken to eliminate the pos-
sibility of tampering, accidental destruction, and physical
and/or chemical damage to the sample. This practical con-
sideration should be dealt with on a case-by-case basis.
For example, samples obtained from a rock crusher are non-
reactive but those from an asphalt saturator may be reac-
tive, and gaseous samples may decay or react.

The person who has custody of the samples should be
able to testify that no one tampered with them. Any hand-
ling of samples by unauthorized persons can result in con-
tamination. For example, a curious person with a cigarette
in his mouth may open a sample; the smallest ash dropping
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9L

Container No. A"lf

Plant ABQ Cgrp City 'Podunk
sueE l‘.&lﬂ tgg& Pollutant &d

Date H ’&’77 Run No.

» Front half

Front filter no
Back half Back filter no
Rinse AG&"O”Q

Volume: Initial M-A. Final & ml.
Cleanup by: 3{&;_& Field Chief: U%}aws

Remarks

Container No. A S

Plant co City l iiza’u‘![s
Site Pollutant éd

Date ”"?"77 Run No. 2—

Front half

Front filter no
¥Back half =~ Back filter no

Rinse Ace"vﬂc B/an/{

Volume: Initial N'&. FPinal AI'A-

Cleanup by:?.loofrriem cniefg{).gﬁw

Remarks

PROBE RINSINGS

ACETONE BLANK

Container No. _F’b
Plant A6g Corp. City Eadgng

Site Eif Q“ﬂgi Pollutant Pa(’t
Date ”’,8’11 Run No. 2-

Front half vFront filter no '416-7

Back filter no

Back half

Rinse NA
Volume: lnitial NA Final ”A

Cleanup by:? M Field Chief: ”%}M

Remarks

Container No. 5‘7

Plant ﬂ& QO[P. City PgdgnK

site ESP Outlet  rvoriueant fart
Date ["’f"]? Run No. 2-

Front half

Front filter no
Back half Back filter no

Rinse 51’/I°C& q&l

Volume: Initial A!. « Pinal N-A-
Cleanup by:?.m Field Chief: MS('%

Remarks [32 Q‘f Targ.

FILTER

SILICA GEL

FIGURE 1. Typical labels used for samples collected for a source test of
particulate matter using EPA Test Method 5.




into the container could make a significant difference in ,
the analysis. Security should be continuous. If the samples
are put in a truck, lock it. - In the laboratory, the samples

should be kept in a secure place.

To ensure that none of the sample is lost in transport,
mark all liquid levels on the side of the container with a
grease pencil. Thus any major losses that occur will be
readily ascertainable. :

Chain-of-Custody - The chain-of-custody is perhaps the
most critical part of the test procedure. The chain-of-
custody is necessary to make a prima facie showing of the
representativeness of the sample. Without it, one cannot be
sure that the sample analyzed was the same as the one pur-
ported to be taken at a particular time. The samples should
be handled only by persons associated in some way with the
test. A general rule to follow is "the fewer hands the
better", even though a sealed sample may pass through a
number of hands without affecting its integrity. 1Ideally,
all sample containers should be transported from the site to
the vehicle and from the vehicle to the laboratory by the
same person.

It is generally impractical for the analyst to perform
the field test. For this reason, each person should re-
member from whom the sample was received and to whom it was
delivered. This requirement is best satisfied by having
each recipient sign the data form for the sample or set of
samples. Figure 2 shows a form for particulate samples
which may be used to establish the chain of custody from the
test site to the laboratory. This form is designed for
tests performed by EPA Method 5. Note that the silica gel
was weighed in the field. If for some reason this is not
done, the silica gel must be returned with the other con-
tainers, and an appropriate notation made under "Remarks".
Figure 3 shows another form which may be used. A form of-
this type should accompany the samples at all times from the
field to the laboratory. All persons who handle the samples
should sign the form. It is important to realize that the
chain-of-custody procedures do not stop with the sample
analysis. If the sample must be kept for future analysis,
it should be kept in a secure storage area. Figures 2 and 3
reflect this.

2.0 Sample Analysis

For source samples to provide useful information,
laboratory analyses should meet the following requirements:

1. Equipment should be adequate for proper analysis;

2. Personnel should be qualified to. make analysis;

3. Analytical procedures should be in accordance with
accepted good practice; and

4, Records should be complete and accurate.
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PARTICULATE SAMPLE RECOVERY AND INTEGRITY SHEET

Plant: 0 Sample datc: [{-17-77
Sample location: Ej!g gxii Sinck Run no.: 2.
Sample recovery bLv: d%ﬁd Recovery cate: -1g-1
Filter(s) no.: U475

MOISTURL
Impingers Silica gel

Final volume (wt) _3%¥0 ml(gm) Final wt. 268 5 -~ =
Initial volume (wt) Zop  ml(gm) Initial wt. 2SO . - -
Net volume (wt) 80 ml (gm) Net wt. 18 -

Total moisture 38 g ’
Color of silica gel pfnk ggd b‘!!ﬁ:

Description of impinger water claud\j
]

b

RECOVERED SAMPLE

Filter container no. b sealed v~
Description of particulate on filter AraVy
S I

Acetone rinse Liquid level

container no. A—‘{ marked

Acetone blank i Liquid level
container no.’ A-S marked

Samples stored and locked N/

Remarks: -+ ] .

Date of laboratory custody )j-]&-77
lLaboratory personnel taking custody w
Remarks: ]

FIGURE 2. Chain-of-custody receipt form for source sample.

78




Number
Sample of Description
number container of Samples
2 A-4 Acetone Rinse
A-S Acedfone Blank
F-6 Filter #1477

Person responsible for samplis—?-m

Time“;‘r’n-

pate//-1§-77

Sample Relinquished | Received| Time Date Reason for change
number | by: . ; by . $:00 of custody:

2 g -det Sutl. | pem. |HY17 |putin sample locker
Sample Relinquished | Received| Time | Date Reason for change
number by: | . by: 01 of custody:

Sum St [l | 105 11201 Run amalysss
Sample Relinquished | Received| Time Date Reason for change
number by: by: . 4: of custody:

W Pk, fpeitl | B30 120|255 ke
Sample Relinquished | Received| Time Date Reason for change
number by: by: of custody:
Sample Relinquished | Received| Time Date Reason for change
number by: by: of custody:

FIGJRE 3. Chain-of-custody receipt form - general form.
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The first three requirements are discussed elsewhere in this
handbook and need no further elaboration. :

Complete and accurate records generally take the form
of a laboratory notebook. Where practical, standard pre-
printed forms should be used. Do not discard these records,
since it is possible that they will be needed in the future
to substantiate the final report. Figures 4 and 5 are
examples of standardized forms that can be used in the
laboratory. Note that the entries on these forms must agree
with those shown on the container labels (Figure 1) and on
the chain-of-custody receipt form (Figures 2 and 3).

3.0 Field Notes

Manual recording of data is required for source tests.
Standardized forms should be utilized to ensure that all
necessary data are obtained. These forms should be designed
to clearly identify the process tested, the date and time,
the test station location, the sampling personnel, and the
person who recorded the data. During the actual test period,
the meter readings, temperature readings, and other perti-
nent data should be recorded in the spaces immediately upon
observation. These data determine the accuracy of the test
and should not be erased or altered. Any error should be
crossed out with a single line; corrected value should be
recorded above the crossed-out number.

Do not discard the original field records even if they
become soiled. For neatness, the field data may be tran-
scribed or copied for inclusion in the final report, but the
originals should be kept on file. Copies are not normally
admissible as evidence, but since the records may be sub-
poenhaed, it is important that all field notes be legible.

4.0 The Report as Evidence

In addition to samples and field records, the report of
the analysis itself may serve as material evidence. Just as
the procedures and data leading up to the final report are
subject to the Rules of Evidence, so is the report itself.
Written documents, generally speaking, are considered hear-
say and are not admissible as evidence without a proper
foundation. A proper foundation consists of testimonies
from all persons having anything to do with the major por-
tions of the test and analysis. Thus the chief of the field
team, the cleanup man, all persons having custody of the
samples, and the laboratory analyst would be required to  lay
the foundation for introduction of the test report as evi-
dence. However, the foundation laying is greatly simplified
under statutory exceptions to the Hearsay Rule (found in the
Uniform Business Records as Evidence Act) and the Federal
Rules of Evidence.ls

Federal Rules 803(6) and 803(24) recognize that a
record of events is the result of input from many persons
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ANALYTICAL PARTICULATE DATA

Plant C |'O Run No. 2
sample location Kiln eyit Stack
Density of acetone (pa) 0.7190 g/ml
Sample Container Liquid Level Container
type No. Marked Sealed
Acetone blank A-S v v
Acetone rinse A-4 v v
Filter (s) F-b [
Acetone rinse volume (Vaw) 300 ml3 R
Acetone blank residue concentration (Ca) .} LLO' mg/g
Wa = Ca Vaw pa = (2186°>) ( Bco ) ( -190) = 0.5 mg

Date and time of wt {{~20-11° 9.00 am. Gross
Date and time of wt W-U-TT. $'264.m. Gross

wt.,
wt.

Average gross wt.

Tare wt.

Less acetone blank vt. (Wa)

Weight of particulate in acetone rinse
Filters(s) no. 141S7

Date and time of wt [1-20-77,9:10a.Mm. Gross wt.

Date and time of wt ||-21-17: §.1§°q.-m. Gross wt.

g Average gross wt.

Tare wt.

Weight of particulate on filter(s)
Weight of particulate in acetone rinse
Total weight of particulate

Remarks:

§21D.¥ mg
S210.6 mg
§210.7 mg
S108.b ng
Q.S mg
|0l: mg

QS‘;.? mg
6S2.b mg
eSYL.T mg

450 .0 mg
202. l mg
lol. ng

24. 5 mqg

Signature of analyst w . %JLMLC-

Signature of reviewer

FPIGURE 4.
(EPA Test Method 5).
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ANALYTICAL BLANK DATA

Plant ABC Corp., FodunK Ohio  blank no. A-§
sample location Kiln exit Stack

Liquid level at mark » container sealed -

Density of acetone (ra) _0.790 ma/ml

Acetone blank volume {Va) 200 ml

Date and time of wt. {|l-20-17'. §' M. Cross wt. S040.9 ==

Date and time of wt. |-20-17°3:20 pm. Gross wt. Spgn.b r3
Average gross wt. Sofn.71 =3

Tare wt. S0§0.2 3

Weight of blank (ma) 0.5 ng

ma -~ 0.8
(

Va ca = ( oo ) = 0.00L my/g

- )
Ca 0 )

Remarks:

Signature of analyst ). 3!\0&1'__
Signature of reviewer _%,fn Snwtd

FIGURE 5. Standard form for laboratory analysis of acetone
blank.
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who have no reason to lie and that introduction of all these
persons as witnesses in onerous. These rules, which recog-
nize the complexity and mobility of our society, are even
more liberal than the Uniform Business Records as Evidence
Act. Some 30 states have adopted this Act, and the trend is
definitely toward excepting scientific reports from the
Hearsay Rule. Indeed, in many cases the trial judge will
require the parties to verify the authenticity of source
test reports during the pretrial proceedings. However, the
party against whom the report is offered still has the
right, with reasonable cause, to cross-examine the test
participants. In this area, the trial judge may exercise
discretion.

The relaxed attitude toward reports of experiments made
by persons in the regular course of activity greatly simpli-
fies the introduction of the report as evidence. Only the
custodian of the report (usually the supervisor or the test
team) need testify.

To ensure exception from the Hearsay Rule, all test
reports should be filed in a secure place by a custodian
having this responsibility. Although the field notes and
calculations are not generally included in the summary
report, this material may be required at a future date to
bolster the acceptability and credibility of the report as
evidence in an enforcement proceeding. Therefore, the full
report--including all original notes and calculation forms--
should be kept in the file. Signed receipts for all samples
should also be filed with the test data.

These records are also subject to the Best Evidence
Rule, which basically states that the original of a document
is the best evidence and that a mere copy is not admissible
as evidence. Microfilm, snap-out carbon copies, and similar
contemporary business methods of producing copies are ac-
ceptable in many jurisdictions if the unavailability of the
original course is adequately explained and if the copy was
made in the ordinary course of business.

In summary, although all the original calculations and
test data need not be included in the final report, they
should be kept in the agency's files. It is a good rule to
file all reports together in a secure place. Keeping these
documents under lock and key will ensure that the author can
testify at future court hearings that the report has not
been altered.
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PUBLIC AWARENESS - FREEDOM OF INFORMATION

MATERIAL TRANSMITTED:

EPA Order 1550.1C , Freedom of Information Procedures.

MATERIAL SUPERSEDED:

EPA Order 1550.1B dated May 13, 1975.

FILING INSTRUCTIONS:

File the attached material in numerical order in a three-ring binder

established for EPA Directives.
Y (,q@cawﬁﬂ%'

William J. Benoit
Acting Deputy Assistant
Administrator for Administration

Dist: pirectives



ENVIRONMENTAL

ProTecTiON - ORDER 1550, 1¢

AGency

August 23, 1978

PUBLIC AWARENESS - FREEDOM OF INFORMATION

FREEDOM OF INFORMATION PROCEDURES

1. PURPOSE. This Order establishes policy and procedures for
implementing the Freedom of Information Act, as amended (5 U.S.C. 552),
relating to the availability to the public of identifiable and unpub-
lished records contained in EPA files. It supplements the EPA regula-
tions set forth in Part 2, Title 40, Code of Federal Regulations. For
additional information, refer to the regulations attached at Figure I.

2. POLICY. It is Agency polic& to make the fullest possible disclosure
of information without unjustifiable expense or delay to any person who
requests information subject to the other provisions of this Order.

3. COVERAGE. Any written request to EPA for existing records is
considered to be a request for records pursuant to the Freedom of Infor-
mation Act, 5 U.S.C. 552, whether or not that statute is mentioned in
the request. Requests for existing records prepared by EPA for routine
distribution, e.g., pamphlets, copies of speeches, press releases, and
educational materials, will be honored automatically. An individual
determination is not necessary in such cases, since preparation of the
records for routine public distribution itself constitutes a determina-
tion that the records are available to the public. Consequently, the
detailed procedures in this Order apply to written requests for existing
records which are not available for routine public distribution.

4., DESIGNATIONS. The following designations are made with respect to
implementation of the Freedom of Information Act. Explanations of
specific responsibilities associated with each designation are included
in the sections on procedures.

a. Freedom of Information Officer. The Executive Officer, Office
of the Administrator, is designated as the Agency Freedom of Information
Of ficer. Each Regional Administrator will designate a Regional Freedom
of Information Officer responsible for his/her particular Region.

Dist: Directives - ‘ Initiated by:
R PM-213
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- discretion.

b. Responsible Official. The authority to make initial positive
and negative determinations relative to the release of information,
. waive payment of fees, or extend the date for mailing a determination
pursuant to the Freedom of Information Act (5 U.S.C. 552) and CFR Part 2
has been delegated to:

(1) Deputy Administrator;

(2) Assistant Administrators;

(3) Heads of Headquarters Staff Offices; and
(4) Regional Administrators;

This authority may be redelegated, except that the authority to issue
initial denials of requests for existing, located records may not be
redelegated below Division Director or equivalent.

c. Appeal Official. The General Counsel is the Agenty official
responsible for making legal determinations on written appeals from
negative determinations made by Headquarters or Regional officials.
He/she may redelegate this duty to any attorney employed on a full time
basis by EPA including attorneys in Regional offices.

d. Director of Office of Public Awareness. The Director of the
Office of Public Awareness is designated as the Agency official respon-
sible for making public interest determinations regarding release of
records that have been found to be legally exempt from disclosure by the
General Counsel but that can be disclosed as a matter of Agency

5. PROCEDURES FOR ROUTING REQUESTS.

a. Correspondence Marked 'Freedom of Information' on the Envelope.
Correspondence marked "Freedom of Information" on the envelope will be
delivered directly to the Headquarters Freedom of Information Office or
to the Regional Freedom of Information Office, where it will be date
stamped, assigned a Request Identification Number, and logged in as a
Freedom of Information request. The Headquarters Freedom of Information
Office or the appropriate Regional staff will complete EPA Form 5180.1,
Mail Control Schedule, and hand-carry or telecopy the correspondence to
the office responsible for preparing the reply. In the event that more
than one office will be providing input to the reply, the Headquarters
Freedom of Information Office or the Regional Freedom of Information
Office will designate a lead office to coordinate the reply.

PAR &
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b. Correspondence Addressed to an Organizational Unit or Official.
If an organizational unit or EPA official receives correspondence
directly which is identified as a Freedom of Information Request within
the meaning of paragraph 3 of this Order, the correspondence will be
date stamped upon receipt and the procedure for determining whether the
information can be provided will commence immediately. Concurrently,
the office will forward a copy of the request, with the date and place
of receipt noted thereon, to the Freedom of Information Office, Head-
quarters, or the Regional Freedom of Information Office, as appropriate.
If the correspondence is not addressed to the appropriate office, the
receiving office will record the date of receipt and forward the
correspondence to the Headquarters Freedom of Information OCffice or the
Regional Freedom of Information Office for proper routing. ’

c. Unless there is an immediate positive determination, the Head-
quarters Freedom of Information Office or the Regional Freedom of
Information Office will send an acknowledgment of receipt of the corre-
spondence to the requesting party immediately after logging the corre-
spondence into the Agency. This acknowledgment, EPA Headquarters Form
1550-2 or EPA Form 1550-3, will inform the requesting party of the date
of receipt by EPA. - :

6. PROCEDURES FOR RESPONDING TO ORAL REQUESTS. If a requestor makes an
oral request, it is not a Freedom of Information Act request. However,
the office will respond as follows:

a. If the requested record is readily available, provide the
requestor with the information, subject to the payment requirements of
this Order; or

b. If the request will require extensive search time or involves
records that may be exempt from disclosure, the requestor may be asked
to put his/her request in writing and the request will then be processed
according to procedures governing any other written request.

7. PROCEDURES FOR RESPONDING TO WRITTEN REQUESTS.

a. Upon receipt of a Freedom of Information request, the
responsible official will immediately initiate an effort to obtain or
locate the records requested within ten (10) working days of the stamped
date and will:

(1) Obtain or ascertain the location of the records requested.
No charge will be made for furnishing information if the charge would be

PAR 5
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less than $10. If the charge for furnishing the information (see para-
graph 13) would be less than $25 or less than the amount authorized in
the request, furnish the information or notify the requestor that the
information will be furnished as promptly as possible in accordance
with Part 2, Title 40, Code of Federal Regulations.

"(2) - If the fee would be greater than $25 or greater than the
amount authorized'in the request, immediately inform the requesting
party (by telephone if possible) of the expected charge and the require-
ment that the requesting party either make payment or make acceptable
arrangements for payment, before the search can be continued or the
information furnished; or

(3) Inform the requesting party that the records sought are in
the possession of another Federal agency; refer the request to the
appropriate office in such other agency, and notify the requesting party
of such referral, or

(4) Inform the requesting party that the records requested do
not exist, to the best knowledge of the receiving office; or

(5) Inform the requesting‘ééfty that the records requested have
been published and are available for sale and furnish the citation of
-such publication and the place where it may be obtained; or

. (6) Make a determination not to release all or part of the
information requested (see paragraphs 8 and 9 of this Order for detailed
guidance); or

(7) Inform the requesting party by written notice that an
extension as described in paragraph 9 of this Order is necessary and
advise the party of the anticipated date of determination (no more than
twenty (20) working days after the receipt of the request for the
‘records), at which time the provisions of this Order will be promptly
followed; and

(8) Inform the Headquarters Freedom of Information Office or
the Regional Freedom of Information Office of the action taken.

b. If the description of the records sought in the request is not
reasonably sufficient to identify and locate the requested records, the
responsible official will notify the requestor (by telephone, if
possible) of the problem and assist the requestor in formulating his/her
request.

PAR 7
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¢c. Generally, the responsible official has ten (10) working days
from the date of receipt by the Headquarters or Regional Freedom of
Information Officer in which to issue a written determination to the
requestor stating which of the requested records will and which will not
be released together with the reason for any denial of a request. (A
written determination is not necessary if within that ten (10) day period
all requested records are actually furnished to the requestor.)
Extensions of this time limit are discussed in paragraph 9 of this Order.
The 10-day period for a reply to a request does not include:

(1) Any time which elapses between the time that a requestor is
notified by the responsible official that his/her request does not
reasonably identify the records sought and the time that the requestor
furnishes a reasonable identification; and

(2) Any time which elapses between the time that a requestor is
notified by the responsible official that processing his/her request
will generate chargeable fees and the time that the requestor makes
suitable arrangements for payment for such charges. 1In this case the
responsible official need not search for, duplicate, or disclose records
until the requestor makes suitable arrangements for payments. '

8. CRITERIA FOR MAKING NEGATIVE DETERMINATIONS.

a. Nine categories of matters which are exempt from the mandatory
disclosure requirements of the Act are:

(1) Matters that are specifically authorized under criteria
established by an Executive Order to be kept secret in the interest of
national defense or foreign policy and are in fact properly classified
pursuant to such Executive Order (5 U.S.C. 552(b)(1));

(2) Matters that are related solely to the internal personnel
rules and practices of EPA (5 U.S.C. 552(b)(2));

(3) Matters that are specifically exempted from disclosure by
statute (other than 5 U.S.C. 552(b)); Provided that such statute:

(a) Requires that the matters be withheld from the public
in such a manner as to leave no discretion on the issue, or

(b) Establishes particular criteria for withholding or
refers to particular types of matters to be withheld (5 U.S.C. 552(b)(3));
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(4) Matters that are trade secrets and commercial or financial
information obtained from a person and privileged or confidential
(5'U.S.C. 552(b)(4));

(5) Matters that are interagency or intra-agency memorandums or
letters which would not be available by law to a party other than an
agency 1in litigation with the agency (5 U.S.C. 552(b)(5));

(6) Matters concerning personnel and medical files and similar
files the disclosure of which would constitute a clearly unwarranted
invasion of personal privacy (5 U.S.C. 552(b)(6));

(7) Matters that are investigatory records compiled for law
enforcement purposes, but only to the extent that the production of such
records would:

(a) Interfere with enforcement proceedings;
(b) Deprivé a person of the right to a fair trial or an
impartial adjudication;

(c) Constitute an unwarranted invasion of personal privacy;

(d) Disclose the identity of a confidential source, and in
the case of a record compiled by a criminal law enforcment authority in
the course of a criminal investigation, or by an agency conducting a
lawful national security intelligence investigation, confidential infor-
mation furnished only by the confidential source;

(e) Disclose investigative techniques and procedures; or

(f) Endanger the life or physical safety of law enforcement
'personnel (5 U.S.C. 552(b)(7)).

(8) Matters that are contained in or related to examination,
operating, or condition reports prepared by, on behalf of, or for the use
of an agency responsible for the regulation or supervision of financial
institutions (5 U.S.C. 552(b) (8)); or

(9) Matters that are geological and geophysical information and
data, including maps, concerning wells (5 U.S.C. 552(b)(9)).
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b. In accordance with EPA policy, responsible officials will
release requested records even if the exemptions in paragraph 8, sub-
paragraph 7a(2), (5), or (7) apply, unless there is a compelling reason
for withholding the records. Responsible officials may not disclose any
records to which exemptions subparagraph 8a(l), (3), (4), (6), (8) or

(9) apply.

¢. When a record that has been requested contains both information
that is exempt under subparagraph 8a and information that is not exempt,
the responsible official will provide the nonexempt information to the
requestor 1f it 1s reasonably segregable from the exempt information.
Information is reasonably segregable if it appears in separate
sentences, paragraphs, or pages. Deletions of information in amounts
less than sentences is encouraged if the meaning of the sentence is not
obscured.

d. A responsible official may also deny a request if the record
requested does not exist, cannot be located, or is not in EPA’s
possession. In making such a denial, the responsible official will be
accountable for having made a thorough search. In the case of records
that are reasonably likely to exist but cannot be located, the
responsible official will continue the search and, if the records are
located at a later time, account for them to the requestor.

9. PROCEDURES FOR MAKING NEGATIVE DETERMINATIONS.

a. If the responsible official determines, within the 10-day period
plus ‘any applicable extension period, that all or part of the requested
records will not be provided, he/she will prepare a denial letter
including the following:

(1) Citation to the specific section in Part 2, Title 40, CFR
that provides the statutory basis for withholding, citation to the corre-
sponding exemption of the Freedom of Information Act (5 U.S.C. 552(b)),
and a description of the specific exemption.

(2) The name(s) and title(s) or position(s) of the person(s)
responsible for the denial.

‘ (3) A statement that the requestor has the right to appeal the
denidl by writing within 30 days to the EPA Freedom of Information
Officer, A-101, 401 M Street, S.W., Washington, D.C. 20460. Figure 2
shows a sample denial letter. :
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b. The official signing the negative determination will forward to
the 'Headquarters or Regional Freedom of Information Office, as appro-
priate, a copy of the request for information, a copy of the negative
determination, and any other appropriate correspondence.

10. EXTENSION OF DATE OF DETERMINATION.

a. The official responsible for processing a request for information
may extend the time limit for making the initial determination for up to
ten (10) additional working days in unusual circumstances listed in sub-
paragraph 10b below. The General Counsel also may extend the time limit
for processing an administrative appeal for ten (10) working days for the
reasons listed in subparagraph 10b below.

b. The following unusual circumstances are the only criteria for
issuing a notice of an extension.

(1) The need to search for and collect the requested records
from field facilities or other establishments that are physically distant
from the office processing the request or appeal; or

(2) The need to search for, collect, and appropriately examine a
voluminous .amount of separate-and distinct records -which -are- demanded in
a single request; or

(3) The need for consultation, which shall be conducted with all
practicable speed, with another agency having substantial interest in a
determination or among two or more components in EPA having substantial
" subject-matter interest therein.

c. The official responsible for authorizing an extension must send a
written notice to the requesting party setting forth the reasons for such
-an extension and the date on which either the initial determination or
appeal decision is expected to be dispatched.

u. The. notice must be sent prior to expiration of the initial 10-day
or 20-day period.

e. The responsible official also will notify the Headquarters or

Regional Freedom of Information Officer, as appropriate, of the action
taken and furnish copies of any correspondence.
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11. ADMINISTRATIVE APPEAL.

‘a. Within thirty (30) days after the receipt of a written denial
of a request for information from an EPA office, a requestor may appeal
the decision.

b. EPA has twenty (20) working days in which to make a final
determination on an appeal. Because of the importance of time in this
process, all appeals will be date stamped upon receipt by the Freedom of
Information Office; and the Agency Freedom of Information Officer will
hand-carry the appeal along with copies of the original request, the
initial denial, and additional correspondence to the General Counsel, or
any appropriate designee of the General Counsel.

(1) The General Counsel or designee will review the appeal, the
submitted case material and any additional material he/she may require;
and then render a legal opinion on the applicability of the exemptions to
the material withheld.

(2) The Director, Office of Public Awareness, will review those
negative determinations in which the General Counsel finds that the. sub-
ject material may legally be withheld, but may be disclosed as a matter
of Agency discretion.

(3) In the event that the Director of the Office of Public
Awareness and the appropriate Assistant Administrator, Regional Adminis-
trator, or Director of a Headquarters Staff Office does not agree on the
release of such information, the Administrator will make the final deter-
mination on whether or not the material is to be released.

¢c. Notification of Appeal Determination.

(1) 1If the initial negative determination is not upheld, the
General Counsel will inform the requestor in writing that the requested
records will be forthcoming.

(2) I1If the initial negative determination 1is in whole or part
supported, the General Counsel will notify the requestor in writing of
the decision to uphold the initial negative determination and of the
provisions for judicial review by the district court of the United States
in the district in which the complainant resides or has his/her principal
place of business or in which the Agency records are situated, or in the
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District of Columbia, and will state the name and title of the official
responsible for making the negative determination.

d. The General Counsel will notify the Agency Freedom of Information:

Officer of the action taken and furnish copies of the determination and
correspondence.

12. CREATION OF RECORDS. Generally, documents will not be created by
compiling selected items from other documents at the request of a member
of the public, nor will records be created to provide the requesting
party with data such as ratios, proportions, percentages, frequency
distribution, trends, correlations, or comparisons. The ‘responding
office will provide the information in the form deemed most appropriate
or the form in which it exists-in that office.

13. PAYMENT.

a. EPA will charge fees for copies of records which are furnished to
a requestor and for time spent in locating the records in accordance with
the fee schedule below. Fees will not be charged for periods of less
than one-half hour spent in connection with a search for records or
computer programming.

Records Search Time « « « o o o o o o o o o o & $2.50 per half hour

In-House Computer Programming Time . . . . . . $4.50 per half hour

Reproduction of Documents .« « ¢« ¢« « « « «» « +» o $ .20 per page

Other costs of sea;éhing for or duplicating records (including such items
as: computer system time; contractor computer programming time; repro-
duction of photographs, microforms, or magnetic tape; computer printouts;
and transportation of records will be charged at the actual direct cost
to the Agency. Thus, if the information requested exists as a computer

" record and a printout or tape is a means by which that information may be
made available, the fee will be the actual direct cost of the computer
system time added to any applicable search, in-house programming, repro-
duction, or contract programming costs.

b. Prepayment.

(1) The responsible office will determine as accurately as
possible the amount of fee payment that would become due upon completion
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.

of EPA’s search and/or copying activities and, in the event that pending
requests for information would require the payment of fees in excess of
$25 or the amount authorized by the requestor, will inform the requesting
party (by telephone if possible) of the expected charge.

(2) Once the requestor has agreed to the actual or approximate
fee, and advance payment is received or acceptable payment arrangements
are made, the iqformation to be made available will be released.

(3) The responsible official must keep the Agency or Regional
Freedom of Information Officer apprised of all actions taken with respect
to the payment of fees and furnish copies of all correspondence.

(4) Payments must be made in the form of a check or money order,
made payable to-the U.S. Environmental Protection Agency and delivered to
the Freedom of Information Officer, A-101, U.S. Environmental Protection
Agency, 401 M Street, S.W., Washington, D.C. 20460 or the appropriate
Regional Freedom of Information Officer. The Freedom of Information
Officer will log and forward the payment to the local Financial Manage-
ment Office for deposit in the U.S. Treasury general fund account, and
notify the responsible office of the receipt of payment.

(a) In the event that an advance payment is different from
the actual fee calculated on completion of the request, the responsible
office will notify the Freedom of Information Officer of the difference.

(b) The Freedom of Information Officer will then direct the
local Financial -‘Management Office to effect the appropriate refund or
will prepare a statement of additional fees due, to be sent to the
requestor.

¢. Delinquent Payments. EPA will not honor any new requests from a
person who is more than 60 days late paying fees assessed by EPA for
responding to their requests.

d. EPA will not charge fees for the following:

(1) For examination and evaluation of records which have been
already located and which are known to be among those requested;
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(2) For the cost of preparing or reviewing a letter of response
to a request or appeal;

(3) If the total fee in connection with a request is less than
$10.00, or if the costs of collecting the fee would otherwise exceed the
amount of the fee;

(4) For search time or computer programming time by EPA
employees, if less than one half-hour of such time was required in
connection with the request;

(5) For responding to a request for one copy of the official
personnel record of the requestor;

(6) For furnishing records requested by members of either House
of Congress, or by a duly authorized committee or subcommittee of
Congress. However, in cases of individual members of Congress requesting
information on behalf of constituents, the Agency has the option of
charging for the request or waiving payment. '

(7) For furnishing records requested by and for the official use
of other Federal agencies, foreign governments, and State and local
governments (except when covered by negotiated agreements); or

(8) For furnishing records needed by an EPA contractor or grantee
to perform the work required by the EPA contract or grant.

14. WAIVER.

a. A responsible official may reduce or waive payment of fees if
such a reduction or waiver is determined to be in the public interest.
This procedure will be observed in a consistent and objective manner in
consonance with EPA policy. In questionable instances, the Office of
Public Awareness or the Regional Public Awareness unit should be
consulted. Requests from members of the press and public interest groups
will receive automatic consideration for waiver.

b. If the requestor requests a waiver of all or part of the appli-
cable fees, the responsible official must determine whether or not to
waive the fees in accordance with subparagraph lé4a above. 1If the respon-
sible official denies the request for a fee waiver, he/she must notify
the requestor that the requestor may appeal the denial to the Director of
the Office of Public Awareness, who has the responsibility for deciding
such appeals. ‘
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15. ANNUAL KLVILW.

a. On or before March ! of each calendar year, the Agency s Freedom
of Information Ufficer will prepare an Agency report covering the
precedinyg calendar year. The report will be addressed to the Speaker of
the House of Representatives and President of the Senate for referral to
the appropriate committees of the Congress. The Freedom of Information
Officer will compile the data elements listed below both from the Head-
quarters and the field so that he/she may complete the report:

(1) The number of determinations made by EPA not to comply with
requests for records and the reasons for each determination;

(2) The number of appeals made by persons, the result of such
appeals, and the reason for the action upon each appeal that results in a
denial of information;

(3) The name(s) and title(s) or position(s) of each person(s)
responsible for the initial denial of records requested and the number of
instances of participation for each;

(4) The results of each disciplinary proceeding conducted
including a report of the disciplinary action taken against the officer
or employee who was primarily responsible for improperly withholding
records or an explanation of why disciplinary action was not taken;

(5) A copy of Agency rules regarding the Freedom of Information
Act;

(6) A copy of the fee schedule and the total amount of fees
collected for making records available;

(7) The administrative costs to EPA for complying with the
provisions of the Act in terms of man/years of effort expended. (This
information is vital for documentation of future positions to be advanced
by EPA and the Executive Branch and documentation of the effects of the
Act on Executive agency workload.); and

(8) Other related information as may be needed.
.b. The Freedom of Information Officer will evaluate the information

gathered for the annual report to Congress from a management standpoint
to assure that EPA‘s ‘actions are in congruence with the intent of the Act.
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The Freedom of Information Officer may conduct evaluations of specific
EPA responses to Freedom of Information requests, as appropriate.

16. ACCOUNTABILITY AND DISCIPLINARY ACTION. Responsible officials will
be held individually accountable for their decisions with respect to the
release or withholding of information, the waiver of payment, and/or the
appeals process. As provided previously, the names and titles of respon-
sible officials in certain situations will be forwarded to Congress in
the annual report. Whenever a court orders the production of EPA
records improperly withheld from the complainant and issues a written
finding that the circumstances surrounding the withholding raise
questions of whether the responsible official acted arbitrarily or
capriciously, the Civil Service Commission will promptly initiate a
proceeding to determine whether disciplinary action is warranted.

17. TECHNICAL ASSISTANCE AND ADVICE. Responsible officials should be
aware of the opportunity to seek legal assistance, especially in
instances involving possible exempted material, from the Office of
General Counsel or the.Regional Counsel. Likewise, the Headquarters
Office of Public Awareness or the Regional Public Awareness units are
available for consultation when assessing the probable public response
to a negative determination or deciding whether- to reduce or waive fees
for providing information. The leadquarters Freedom of Information
Office is available for consultation on EPA policy and procedures for
administering the Freedom of Information Act. The Management Information
and Data Systems Division is available for technical assistance and
consultation on EPA computer software and for determining automatic data
processing (ADP) costs.

18. SUPERSESSION. This Order supergedegy EPA Or 155G.1B.

[

Adm¥histrator
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A PRIMER FOR EPA EMPLOYEES:

PRESENTING SCIENTIFIC EVIDENCE

James A. Rogers
Office of General Counsel
September 1974

105



Preface

This primer is the result of a dialogue between the Assistant
Administrator for Research and Development and the Assistant
Administrator for Enforcement and General Counsel requesting closer
interaction between the research and legal elements of EPA. The primer
was developed to supplement a seminar program held at the various
National Environmental Research Centers during the fall of 1974,
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1. Introduction

This document is not intended to be used as a legal reference. The
purpose of this primer is to give practical guidance to scientists
as to what to expect when they become involved in some form of litigation
in which they are asked to present the results of their research or investi-
gation. The discussion is directed primarily at water pollution control
because most of the adversary type proceedings in which a scientist may be
called upon to testify will be related to water pollution and because most of
the practical lessons have been in this field. To avoid making this pre-
sentation unduly long, many generalizations have been made and fine points
ol evidentiary rules, for example, have been ignored. The intent is to point
out in a general way what one will be asked by the government attorney and’
on cross-examination so that laboratory or field investigation procedures
may be tailored to avoid the tragedy of having valuable scientific work
rendered less useful for failure to follow a protocol. The specific preparation
of a particular witness for a particular hearing, of course, necessarily must
take place with the government trial counsel in the time immediately before
he is to testify and is shaped largely by the substance of his testimony.

I have placed a great deal of reliance on actual examples of testimony, -
both good and bad, in attempting to make points. The names of witnesses
have been deleted; none of them is an EPA employee.

2. Types of Proceedings

a. Trials in Court

The traditional way in which environmental issues are litigated is
in a courtroom, either federal or state. There have been hundreds of cases
in which the state or federal government brought actions against a polluter
either for violation of specific statutory or regulatory requirements or
for violation of some public nuisance concept. The Reserve Mining case is
the supreme example of this: the federal government based its claim for
relief on the pre-1972 Federal Water Pollution Control Act and the water
quality standards promulgated ther‘eunder the plaintiff states sued largely
on the basis of public nuisances (''unreasonable interference with the public's
right to use and enjoy the environment'),

There will be fewer court cases, involving water pollution at least,
in which expert witnesses will be called upon to testify. Or at least the
witnesses will be called upon to present less sophisticated proof than before:
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This is because the country is gradually moving to the National Perm1t
Discharge Elimination System (NPDES)1/ under which most contested
facts will be resolved in hearings before the Agency instead of in trial’
before a judge. Thus, whether the waste from a particular discharge will
interfere with oyster reproduction, and therefore what maximum effluent
discharge restrictions should be contained in the permit, is an issue which
will be addressed in hearings before the Agency's Administrative Law
Judges. If a discharger is violating its permit, the Justice Department --
or the State Attorney General if the NPDES program is being administered
by the State -- will bring an action. Here the issue will be simply whether
the effluent levels have exceeded the permit terms; it will be much like a
license violation case: the factual issue will be whether the permit was
violated -~ basically a monitoring chore -- not whether deleterious effects -
occur by discharging at that level. (This change in the burden of proof
was one of the major reasons for amending the Act to employ the permit
system).

Of course, even with the NPDES program, there will be court actions
and the basic rules of evidence for presentation of expert testimony will
come into play. These rules will be examined below in the section dealing
with adjudicatory administrative hearings.

b. Administrative Trial-Type Hearings

Increasingly EPA is holding administrative trial-type hearings.
Mention has already been made of the NPDES procedures. There also will
be a great need for expert testimony in FWPCA section 316(a) hearings in
which power companies will attempt to demonstrate that the 'effluent
limitation proposed for the control of the thermal component of any dis-
charge from such source will require effluent limitations more stringent
than necessary to assure the protection and propagation of a balanced,
indigenous population of shellfish, fish, and wildlife in and on the body of
water into which the discharge is to be made....'" The first of these

hearings will begin this fall.

The third section of the recently enacted water pollution legislation,
which has already generated substantial litigation, is section 307(a),
establishing elfluent atandards for toxic water. pollutants. 2/ This section
{s unusual {n that Congress has called for a legislative rule-making hearing
to tuke on many of the trappings of a trial. Most importantly, the pro-
cedures lor section 307(a) hearings call for cross-examination of witnesses.

The category of hearing which probably has thus far generated the
greatest workload for EPA scientists is the pesticide cancellation hearings.
These have been held for DDT and are being conducted for Aldrin/Dieldrin

1/The basic statutory iramework 1s set out in sec. 402 of the Federal Water
Pollution Control Act, as amended.

2/ The first list of toxic water pollutants consisted of Aldrin/Dieldrin, DDT,
Benzidine, Cadmium, Mercury, Cyanide, PCB's, Endrin and Toxaphene.
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and Mirex under the Federal Insecticide Fungicide and Rodenticide Act
(FIFRA). Traditionally these battles last for months and are fought by

the manufacturer and EPA, although the parties also include environmental
groups, users, and smaller companies who package various formulations
using their own labels.

The rules for presenting the expert testimony in trials and adjudicatory
type administrative proceedings really differ little. In each situation the
scientist is asked to testify as to his knowledge on technical questions rele-
vant to the issues being tried. It may be helpful to remember that conclusions
and opinions generally are not permissible forms of testimony and that an
exception to this rule is made for expert testimony under the theory that lay-
men would be unable to draw conclusions in difficult technical areas with-
out the assistance of experts. But is only when the expert testifying is
truly expert in the field, is drawing upon his expertise in making a con-
clusion, and laymen (judge or jury), given the same facts, could not render
a conclusion, that his opinion testimony is permitted.

Except on rare occasions the expert will not be asked to render an
opinion on the ultimate question; for example, he will not be allowed to give
his opinion that the permit for a power plant discharge should call for a
mixing zone of 1500 feet. If he is a biologist he will, however, be allowed to
say what the effect of use of a 1500' mixing zone on the zooplankton would be.
The expert witness in his proper role is merely providing a part of the
technical base upon which decisions are made. For him to render a judg-
ment on questions in which other disciplines come into play is to enter
fields in which he is not expert and in which he cannot render assistance
to the trier of fact.

In the pesticide cancellation hearings, the Agency Administrative Law
Judges have been allowing scientists to state their views as to whether a
product should be banned, the ultimate question to be decided, but have
also said that they will not give this testimony great weight. In a court
trial, such testimony would not be allowed at all. )

Perhaps the major difference between expert testimony in the court
trial and in an adjudicatory administrative proceeding is the extent to
which hearsay is allowed. Hearsay evidence is

... testimony in court, or written evidence

ol o statement made out of court, the
statemoent belng oflfered as an assertion

to show the truth of matters asserted therein,
and thus resting for its value on the credi-
bility of the out-of-court asserter. 3/

T_i_/‘M(‘(‘ormick on bkividence, Znd lid., 1872, p. 584.
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It is important to remember that the hearsay rule applies to both oral and
written statements by an out-of-court party. In a traditional suit, then,

a witness testifying on the proper analytical methods for detecting
methoxychlor, for example, could not refer to a paper by another scientist
confirming the appropriateness of his methods if the purpose is to suggest
that the substance of that paper is true. Nor could a witness testify that
his results were confirmed by Dr. Jones, with whom he talked last week.

In administrative proceedings the hearsay rule is relaxed substantially,
In the proceedings held to date before EPA administrative law qudges,
hearsay expert testimony has been allowed if there is a ''nexus’’ between
the witness's expertise and the subject of the paper -- authored by ‘
another -- to which he wishes to refer. The witness in the hearing room
must, however, be prepared to stand some cross-examination on the
document. Thus, if he cannot say whether the analytical methods used by
the other investigator were acceptable, he may not be allowed to use the
paper.

c. Administrative Legislative Hearing

Quick mention is made of those administrative proceedings in which
'generic' rules are being considered. This may be in an EPA rule-making
hearing or in federal or state legislative proceedings in which proposed
statutes are being debated. There is usually only informational questioning
not in an adversary setting. Often scientists appear in panels and most
of the time the bulk of the testimony has been prepared in advance,

d. Presenting Direct Evidence

The direct testimony in a court trial is usually given orally, often
"with reference to a written report and always with access to written factual
data upon which the expert is relying in rendering his conclusions. And
almost always the direct testimony relates to the effects of the discharges
from a specific plant or outfall.

In administrative proceedings quite often now the direct testimony is
in written narrative torm and only the cross-examination is done orally,
Thore areo many advantages to thia: the witness and his lawyer can be
sure that the important points are covered, and difficult concepts can he
presented with more precision than is usually possible in oral testimony.
The opposition is usually given a week or two to study the document
before the witness appears.- This allows them to narrow the areas of
cross-examination and to prepare for the often intricate questioning of
the scientific data. It allows the cross-examiner to have his own expert
go over the material with a fine-toothed comb. The end result is a
more organized hearing. It also allows the hearing to go forward without
the necessity of elaborate ''discovery, ' since the tender of written direct
testimony well in advance of the hearing serves the basic purposes of
pre-trial discovery: avoidance of surprise.
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Unfortunately, one of the by-products of the use of written direct’
testimony which is entered into the record without reading, is a feeling
by some witnesses that their testimony did not hold up well, This is .
because the experienced cross-examining attorney chooses to question
the witness only on points on which he thinks the witness is not capable
of giving firm, well documentced answers. Thus witnesses have gone
an entive day without being asked to discuss their basic research.
Nevertheless, that research will be used if it is adequately presented
in the written testimony. :

More than any other problem encountered by ISIPA trial lawyers is
the natural resistance on the part of scientists to write complete narratives
rather than short precis of their work. There may be-an assumption that
whatever the rules at the hearing they will get to elaborate orally on the
presentation,  In several instances the opposition attorneys have not
cross-examined at all because otherwise dangerous witnesses did not
present a statement worthy ol the underlying research or investigations.
The rule to remember in writing direct testimony is to put on paper
cverything you want to say. It is far easier for your lawyer to cut you
back if you said too much than it is for him to interpolate in a difficult
scicntific area. An example of a good written presentation is attached as
Appendix A, Appendix B is an example of a statement that, while short,
attempts to say too much (see the last paragraph). Note in the well written
statement that reference is made to Appendix A, B, C, etc. Documentary
evidence relevant to the witness's presentation is usually physically
attached to the written testimony and referred to in the body of the
presentation. Sometimes these attachments are referred to as exh1b1ts

vather than appendu'e

[t has often been said that the direct testimony ol an expert witness
consists of four parts: (a) his qualifications (by education and/or
experience) as an expert, (b) the material {rom which he fashions his
opinion, (c¢) the process or rcasoning by which he gets from the material
at hand to his conclusion or opinion, and (d) the conclusion or opinion itself.
Usually there is little dispute over an expert's personal background and that
information comes in without question. In many cases the presentation of
raw data itself or with a clear statistical explanation is enough for one to
draw o conclusion, and logical step-by-step delineation of how the experi-
ment was conducted or how the lield samples were analyzed is vital to show-
case this data, Rother than belabor points (D)-(4) in abstract terms, actual
examples will be presented in the Tater discussion ol crogs-examination to
show what should and should not be done.,

3. I)im‘()vcl‘x

Discovery is a general term usoed to describe the process by which one
side in litigation finds out what the lactual basis for the other side's casce
is. In federal or state court actions there are several procedures by which
this can be accomplished. The most frequently used procedure is the taking
ol oral depositions. linder this procedure, the potential witness is placoed
under oath before a court reporter and asked a wide range ol questions
designed to preparc the opposing lawyer for his testimony at the trial.
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The deposition is also an opportunity for the opposition to ask about reports,
memos, maps, lab books, pictures, etc., which the '"deponent' knows of -
or may have in his possession and which he does not intend to use in the.
trial, i.e., material which the other side may wish to use. By use of a
subpoena duces tecum (very roughly ''you are ordered to appear and bring
all the following documents with you'') the opposing party can force an BPA
scientist to collect all material arguably applicable to the issue. The lawyer
mav precede the "noticing'' of a deposition by filing a motion to inspect all
the documents related to the question. This helps prepare him to take the
deposition,

Another less often used procedure is the use of written questions served
upon the opposition and to be answered under oath (interrogatories). Some-
times this is used to initiate discovery by asking ''who are the scientists
. who have any knowledge on this subject'' or "where are your freshwater
laboratories located, " or ""who have you consulted in bringing this lawsuit' ?

Scientists are virtually united in their horror of the all powerful dis-
covery procedures, drafted and enacted by lawyers, which can force them
to photoduplicate massive amounts of material. Some lawyers have argued
that, unlike conspiring executives in an antitrust case, scientists should not
be put through the ordeal of having filing cabinets raided. Actually, the
tederal Rules of Civil Procedure, applicable in federal courts but adopted
intact by most states, provide for restricted discovery of an expert's data.
Rule 26(L)(1) states the basic rule:

Parties may obtain discovery regarding

any matter, not privileged, which is
relevant to the subject matter involved

in the pending action, whether it relates

to the claim or defense of the party seeking
discovery or to the claim or defense of any
other party, including the existence, des-
cription, nature, custody, condition and
location of any books, documents, or other
tangible things and the identity and location
of persons having knowledge ol any dis-~
coverable matter, 1 ig not groand tor
ohjection that the information sought will

be inadmissible al the teial if the infor-
mation sought appears reasonably calculated
to lecad to the discovery of admissible evidence.

t'rom this base, the Rules in scction 26(b)(4) set Lorth an exception for
oxports: '

Discovery of facts known and opinions held

by experts, otherwise discoverable under
the provisions ol subdivision (b)(1) of
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this - rule and acquired or developed in an-
ticipation of litigation or for trial, may
be obtained only as follows: '

(A)(1) A party may through interroga-
tories require any other party to identify
each person whom the other party expects
to call as an expert witness at trial, to
state the subject matter on which the ex-
pert is expected to testify, and to state
the substance of the facts and opinions to
which the expert is expected to testify
and a sumimary of the grounds for each
opinion. (ii) Upon motion, the court may
order further discovery by other means,
subject to such restrictions as to scope
and such provisions, pursuant to sub-
division (b)(4)(C) of this rule, concerning
lees and expenses as the court may deem
appropriate. " (Emphasis supplicd. )

What the Rules giveth (in the lorm of protection to scientists) the trial
judpes usually taketh away, in response to motions to have full discovery
ol expert witnesses and documents. The theory advanced by most of these
judges is that in large complex cases, in order not to unduly drag out the
irial, it is essential to have the parties do the exploratory questioning
prior to trial. It must be remembered that most civil litigation in the
Uinited States is between two private parties and may involve one or two
experts at the most; the EPA scientist is likely to appear, if at all, in

a major suit or hearing in which the government and a large business
are the parties and in which a dozen or more experts will testify. In
such situations it is unlikely that discovery will be restricted.

Are any materials privileged and not subject to disclosure? Increas-
ingly the answer is, virtually nothing. Memos between researchers in a
laboratory, draft reports, memos of telephone calls, and letters have all
been held to be discoverable. Only a very limited category of documents
which tall in the categovy of attorney "work product’ ave privileged. What
Calls under this heading cannot be staled with precision bat they are
caventially those anadyses ol the taw and/oe ety peoduced by the atlorney
or at hiss divecltion in preparation specilicatly Toe this Hitigotion, Phis
authior has sceen very few works ol o scientist which have fallen within
this category,  That vour work is probably susceptibie to digecovery should
not be a deterrent to candor: no one can be laulted for stating what he
knows.  But it should be a deterevent tor hastily tormed opinions or personal
comments which mayv be misunderstood il taken out ol context.

No rigid distinction can be drawn in the above discussion between
trials in courts and administrative proceedings becausce increasingly
lawyers have used the Preedom of Information Act (I1FOTA) to obtain
thosce documents discoverable under court rules. The IKPA regulations
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on the FOIA reveal how this can be done. Once having complied with the
mechanical requirements of 40 CFR Part 2, such as making a request
in writing at the right office, a party is entitled to review and copy all
materials except those ,

1. =-- specifically exempted {from disclosure by [some
other] statute.

2. ~- trade secrets and commercial or financial in-
formation obtained [rom a person and privileged
or confidential.

3. =-- interagency or intra-agency memorandums or letters
which would not be available by law to a party other
than an agency 1in litigation with the agency.

4, =-- geological and geophysical information and data,
including maps, concerning wells.

Iimphasis has been added to category 3 to show why lawyers can argue
that the broad rules of the IFederal Rules of Civil Procedure should he
employed in FOTA interpretations. The complete list ol exemptions are
in 40 CFR §2.105(a). It there is doubt whether all or part of the requested
material should be disclosed, the procedures set forth in 40 CFR §§2. 104 -
2.107 should be followed.

. Procedures of Laboratory Research and I'ield investigations Which
Avre Subject to Attack

a. Chain of Custody

The scientist or technician who fills water bottles in a stream just
below a potential defendant's outfall must take precautions to insure that
at trial the sample bottle he relers to can be shown to correspond to a
sample taken at a certain time and a certain place. The often elaborately
stated rules of chain ol custody are nothing more than a means of guaran-
tecing the integrity of the identification of lield samples. MeCormick's
Handbook of the L.aw ol Kvidence states simply that the expert witness must
Lo ableTo trace the chain ol custody "with sutticient completeness to render
it timprobable that the original item has cither been exchanged with another
or been contaminated or tampered with, ' This requirement must be
met before the evidence can be received at all; it does not simply atfect
the weight to be given to Lhe evidence,

The Legal Support Division of the Office of Mnlorcement and General
Counscel in May of 1972 prepared a rather detailed guide lor scientists
gathering lield samples. What lollows is largely taken [rom that primer,

Stream and effluent samples should be obtained by using standard ficeld
sampling techniques.  The chain of custody record tag should be attached
to the sample container at the time the sample is collected and should
contain the following information: sample number, date and time taken,
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source of sample (include type of sample and name of firm), the pre-
servative and analyses required, name of person taking sample and
witnesses. An actual tag is shown in Appendix C, and a sample trans-
mittal sheet is reproduced in Appendix D. The pre-filled side of the,
card should be signed, timed and dated by the person sampling. The
sample container should then be sealed with a pre-printed, gummed
scal containing the Agency's designation, date and sampler's signature.
The scal should cover the string or wire tie of the chain of custody tag
so that the tag cannot be removed and the container cannot be opened
without breaking the scal. The tags and seals must be filled out legibly
in ballpoint (waterproof ink).

Blank samples should be collected in containers with and without
prescrvatives so that laboratory analyses can be pertormed to show that
there was no container contamination. A bound field notebook, or log,
should be used to record field measurements and other pertinent information
necessary to refresh the sampler's memory in the event he later becomes a
witness in an enforcement proceeding. A separate set of field notebooks
should be maintained for each survey and stored in a safe place where they
can be protected and accounted for at all times. A standard format should
be ¢stablished to minimize field entries and should include the date, time,
survey, type of samples taken, volume of each sample, type of analysis,
sample numbers, preservatives, sample location, ficld measurements such
as temperature, conductivity, DO, plf, and any other pertinent information
o observations. The entries should then be signed by the field sampler.
The responsibility for preparing and retaining field notebooks during and
alter the survey should be assigned to a survey coordinator, or his designatec
representative.

The tield sampler is responsible for the care and custody of the samples
collected until properly dispatched to the receiving laboratory or turned over
to an assigned custodian. He must assure that each container is in his
physical possession or in his view at all times, or stored in a locked place
where no one can tamper with it.

Color slides or photographs are sometimes taken of the outfall sample
location and any visible water pollution in the vicinity. Written docu-
mentation on the back of the photo should include the signature of the
photographer, time, date, and site location,  Photographs of this nature,
which miay be used as evidencee, should be handled acceording to the established
chain ol custody procedures,

When translerreing the possession of samples, the transterece must sign
and vecord the date and time on the chain of custody record tag. Custody
teansters, if made to a sample custodian in the field, should be recorded
tor ecach individual sample. Every person who takes custody must fill in a
standavdized "Receipt of Sample' form (see Appendix C). To prevent undue
protilervation of custody cards, the number of custodians in the chain of
possession should be as lew as possible,
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Mailed packages should be registered with return receipt requested. If
packages are sent by common carrier, a Government Bill of Lading should be
obtained. Receipts from post offices, and bills of lading or other common
carrier receipts should be sent to and retained by the laboratory custodians
as part of the permanent chain of custody documentation.

The laboratory should designate an employee or employees as a sample
custodian. In addition, the laboratory should designate a clean, dry,
isolated room that can be securely locked from the outside as a ''sample
storage security area.'' The sample custodian must maintain a permanent
log book in which he records, tor each sample, the person delivering the
sample, the person receiving the sample, date and timec received, source
of sample, sample number, how transmitted to lab, and a number assigned
to each sample by the laboratory. A standardized format should be established
for log book entries. :

Samples should be handled by the minimum possible number of persons.
Distribution of samples to laboratory personnel who are to perform analyses
should be made only by the custodian. The custodian should enter into the
log the laboratory sample number, time and data, and the signature of the
person to whom the samples were given.

Laboratory personnel arc responsible tor the carc and custody ol the
sample once it is handed over to them and should be prepared to testify that
the sample was in their possession and view or sccurely locked up at all
times trom the moment it was received from the custodian until the tests
were run. Once the sample testing is completed, the unused portion of
the samiple, together with all identifying tags and scals, should be returned
to the custodian who will make appropriate entries in his log. The returned
tagged sample should be retained in the samplec room until it is required
for trial. Strip charts and other testing documentation also should be turned
over to the custodian. '

b. Laboratory Research Techniques

Volumes have been written on proper laboratory techniques, so
there will be no attemipt herve to indicate in even a general way what pro-
coedures should be followed in exaumining a pacticular substance. The
purpose of this section in more Lo ciaphanize the role proper (or avguably
tmproper) sampling lechnique plays in aocases Hoa fwvver determines
that an expert witnesas can do harm to his ¢ 11()“1.':—% ciede, and that the
substance of what the witness has to say is probably correct, or at lcast
difficuli To attack, then he will attempt to cast doubt upon the analytical
methods employed by that scientist. It is imperative that accepted
laboratory techniques be followed to the letter and that if the methods
arc not presented in depth in the vesearch paper itsell, at least detailed
records are kept so that questions going to those methods can be answered.
The increasing number of environmental disputes has generated a lawyer-

specialist who (a) knows where to lind consultants and (b) knows how to
usc their expertise, in ways which can seriously diseredit researchers
who arce not carclul.



Improper cleanup before use of gas chromatography, failure to run
blanks or controls, failure to measure other possible stresses on the
organisms beside the test toxicant, have either totally impeached or
seriously questioned scientific work.

The statistical significance of test results is often taken for granted,
yet several witnesses who have appeared in recent EPPA hearings have had
their published work seriously questioned by skillful use of desk calculators
and accepted statistical analyses. Normit, probit and 't tests are now
common terms in lengthy proceedings.

What tfollows is an excerpt from part of the Aldrin/ Dieldrin proceeding.
It is not one of the several examples in which the witness was totally trapped
by improper methods; it is a more typical case in which a '"question' is
raised in the mind of the trier of fact:

Q. First of all, I would like to discuss the
methodology that you employed in this partic-
ular experiment. In particular, I would like
to discuss the reliability and the weight to
which you give to the levels of dieldrin and
aldrin that you found. ..I would like to focus
on the methodology.

In particular I want to ask you, Dr.

whether in the techniques that you emponed
for analyzing the presence of aldrin and/or
dieldrin, whether you used any separation
techniques, or so-called clean-up techniques,
in order to eliminate the presence of DDE, or
PCB, or any other artifacts which could have
caused interference on the GLC columns, and,
therefore, exaggerated or made too large the
results which you found for aldrin and/or
dieldrin?

A. Really there are two components to the
question. One is the sampling and one is the
in=-house analysis of the sample,

You are asking once the sample i3 in-house,
and in a covrectly 1dent1hvd mannetr, how it
is analyzed?

Q. That is correct.

A. In this particular investigation, some of
the peculiarities of saltwater chemistry said
it really wasn't that necessary to go through
elaborate separation schemes with the type of
gas chromatography, the type of detector that
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was employed. We did use different columns so
we wouldn't catch any of these places where )
one type of compound overlaps another, or one
reacts in a column and produce a spurious peak
of one sort or another.

In other types of work, sometimes medium clean-
up, extensive cleanup, might be needed, but not
in this case.

Q. Are you saying that because the samples
were taken from saltwater, in this case it
was actual seawater, wasn't it --

A, That is correct.

Q. -- that there were no artifacts th'at
could have been present in the seawater?

A. Oh, there may have been many arti-
facts. But using the particular column,
the inlet design, the type of detector,

the sensitivity settings, the thermal
settings, flow rates, all of those para-
meters, there was no interference at this
point. There were lots of other items
that could be seen on some of the chroma-
tograms, but they weren't of interest for
this particular paper.

Q. Did you separate the PCB's from your
sample?

A. 1 really don't recall in this partic-
ular case.

Q. You don't recall whether you used
separation techniques?

A. No, L.t me restate that, 1 do not
recall whether the conditions were such
that ’C1¥'s were occurring with the detec-

tor sensgitivitics, et cetera, In other
words, the conditions under which the
instrument was set up. There was no
specific procedures, again going through
column separations and things of this
sort, to try to scparate out ditfferent
groups of compounds in this case.

119



A. No. Let me restate that. I do not
recall whether the conditions were such
that PCB's were occurring with the detec-
tor sensitivities, et cetera. In other
words, the conditions under which the
instrument was set up. There was no
specific procedures, again going through
column separations and things of this
sort, to try to separate out different
groups of compounds in this case.

@. You said earlier, I believe, that
there was no specific separation of PCB's?

A. In this case.
Q. In this case. Can you state --

A. In other words, we were not looking for
PCB's.

Q. I understand that.

Now can you state that it was your belief
that there were no PCB's in the samples
that you took?

A. No, I have no real feeling one way or
the other as to what might have been.

It must be emphasized that a judge cannot easily determine what is
"harmless analytical error''; as a lawyer in a strange field, he must rely
upon certain procedures which others in the field have called the standard
methods for analysis. If the witness cannot tick off the requisite pro-
cedures he should be prepared to explain why he used a different method,
and preferably be able to point to some published work which sanctions the
method he used. There is an aura of ''péer acceptability'' that surrounds
published work which does not attach to unpublished rescarch. 1f at all
posaible, the extea thme and offort should he made to publigsh your work,
preferably not Just in an KPA civceular,  Although probably unjustilied,
the greater weight given by lawyers and judges to glossy papered finished
reports will no doubt continue,

5. What to Expect in Cross-lixamination

When scientists think of trials or administrative proceedings in which
they are to appear they may not think of the purpose of the hearing, or even
the purpose of his testimony. They may not think of the novel scientific
legal issues involved. Often, their main concern is how bad cross-examina-
will be. To some scientists cross-examination is a forceful wrenching from
the world of the reasonable and polite to the world in which word games pre-
vail over accepted fact. In some trials, unfortunately, this has been true,



but a witness can control the cross-examination to a remarkable extent by
being adequately prepared. Most of this preparation should be directed by
his lawyer, but there are some general points which apply to most situations.
The following guidelines have been used in preparing witnesses for the
headquarters hearings on pesticides and section 307(a) of the FWDPCA:

1. You have no obligation to answer a question which you
do not feel qualified to answer. You are not a defendant
in a criminal trial required to answer. An 'l am not
qualified to answer that' or ''I do not have enough facts
to answer that'' is perfectly acceptable.

2. Do not be lured into areas beyond your field.

3. Ask for clarification of a question if you have any
doubt what is being asked.

4. When a hypothetical question is posed, make sure all
elements of the hypothetical needed for you to be able
to answer are present.

5. Take your time in responding to questions.

6. Do not elaborate beyond what is necessary to give a
complete answer -- on the other hand, do not allow
yourself to fall into trap of giving an "'out of context'
answer -- an answer which, in and of itself, is true but
which has a misleading implication if further comment is
not given. If you cannot answer with a ''yes'' or "no'’,
make it plain you need to qualify your answer.

7. You may be asked to comment on works of other
scientists you do not know or have not read recently --
e.g., ''l show you this list of pesticide residue figures
from Iowa -- aren't they awfully low?' You probably

need to know how the research was conducted, the

details of the methods, before you can comment accurately.

8. Don't respond to a challenge by boasting.

0, Don't try to ronder major socielal declsions (Mall
pesticides are bad or corporations mislead the public"),

10. You may be confronted with statements made by you at
an earlier date which arc too broad. If those statements
were your personal opinions and not your professional
scientific opinion you should say so. Scientists are
allowed personal opinions but are allowed to testif

in court in opinion and conclusion form only as to

matters within their scientific realm, upon which a lay-
man would be unqualified.
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11. Don't get angry at the interrogator if he becomes

arrogant or insulting. This invariably is because

he dosen't have any way to crack your testimony ,
scientifically and is trying to rattle you. Allow

your lawyer to attempt to put him in his place.

12. The good lawyer will not ask a question in an
opposing party's witness' strongest ground. Do not
feel upset if you are not challenged on work you
want to discuss.

13. Don't be drawn into an argument with opposing
counsel. He isn't being called to testify.

14. If you feel discomfort, ask the judge for a recess.
Don't use this an an excuse -- your counsel will ask
for a recess if he sees you need a chance to collect
your thoughts. Only for necessity will the court
interrupt a cross-examination.

15. Most importantly, remember you know more about
what you are talking about than anyone else in the court-
room. Your '"home ground' is your data -- do not
stray too far from it.

There have been notable examples in each major administrative hearing
held by EPA or court trial in which EPA was a party, of witnesses who have
fallen into one or more of the traps mentioned above.

The ideal expert witness has facetiously been characterized by some as
a white haired gentleman with a pipe and elbow patched tweed sport coat who
understates most answers he gives and never changes his mood of academic
detachment. This picture is not altogether misleading, for the best expert
witnesses seem to be those who are never caught exaggerating, never lower
themselves to the rancor of the hearing room, and never deviate from their
area of expertise. Judge E., Barrett Prettyman gives this advice to experts:

Don't argue. Don't fence. Don't guess.
Don't make wisecracks., Don't take sides.
Don't got {reitated, Think fiest, then
gpeak. Il you do know the auswer Lo

a question, say so. If you do nol know

the answer but have an opinion or belief
on the subject based on information, say
exactly that and let the hearing oflicer
decide whether you shall or shall not give
such information as you have. 1If a 'yes

or no' answer to a question is demanded but
you think that a qualification should be
made to any such answer, give the ''yes or
no' and at once request permission to ex-
plain your answer, Don't worry about the
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effect an answer may have. Don't worry

about being bulldozed or embarrassed;

counsel will protect you. If you know

the answer to a question, state it as pre-

cisely and succinctly as you can. The

best protection against extensive cross- '
examination is to be brief, absolutely

accurate, and entirely calm.

- The skillful witness also knows when to concede a point, even if it
reflects poorly on his work. To struggle with a lawyer on a line of
questioning, only to agree with him later, highlights the concession and
places the other answers of the witness in an unfavorable light. What
follows is the aftermath of a cross-examination on a point on which a
witness refused to yield until the last possible moment. The expert
then became argumentative and refused to answer questions clearly
within his area of expertise. The questions deal with possible sources
dieldrin found along the Atlantic coast:

Q. Looking at Table 5, I notice that New York
is the most frequent reporter of residues of

- dieldrin in.mollusks. Are you able to account
for that?

A. No; that is an interesting observation,
but I am not able to account for it.

Q. Why is it interesting?

A. It just interests me as a person.
Q. What does it suggest to you?

A. T have no further comment.

Q. Refer to the New York section of the
paper. This begins at page 303.

A. Yes,

Q. You will notice the sites ol the moni -
toring stations are fringed around the

island of Long Island, not notorious as

one of the world's great feed corn granaries.
Does that suggest anything to you?

A. I am not in position to comment on that.
Q. You arc not even in position to comment

on whether or not these sites are adjacent
to urban areas?
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No comment.

No comument?

> o P

No.

Q. Are you able to comment, for example,
with respect to page 304 and let's say, for
example, the Mamaroneck data which shows
residues, if you allow a subjective judgment,
for example, in 18967, a fairly constant rate
throughout the year and tell us whether or
not that indicates to you that these are
agricultural or nonagricultural sources?

A. No, I have no basis for comment.

Q. Let's go back to page 243 and nqtice in
the next column of Table 5 that Georgia is the
state reflecting the maximum value in ppb.
Are you able to comment about that?

A, No, I am not.

Q. If you will turn to the Georgia section and
particularly the L.azareth Creek data, Station
Number 1, {or example; are you able to advise
us as to the existence of one or more wool treat-
ment plants on this creek?

A. No, I am not.

To some people, giving testimony as an expert witness is a challenging
experience which starts the adrenalin pumping and prompts an attempt to
answer all questions which are posed. A good lawyer will endeavor to draw
an expert away from his area of expertise to a topic on which the witness
knows onough to want to angawer the questions but not enough to avoid being
trapped,  ‘T'he witness also can be led into this unfortunate situation by a
client and lawyer who wish Lo prove o point by forcing Lthe witness Lo
"expand a little upon Lthis expertise.' The example which lollows {4 ol a
witness who rose to bait otlered by the interrogator. 'I'he witness, who
was a chemist, had just presented data on the runoff of pesticides from a
cornficld during a heavy rain.

Q. Over the course of five years, Doctor,
how many days would you expect that kind

" of rainfall to occur of that intensity? Did
you have any way of making an e¢stimate?
Iowa weather?

A. Yes, I could make an estimate.
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Q. Out of five years, what would your
estimate be?

A. Well, I won't be numerical.
Q. Well, could you try -- how many days?

A. With considerable frequency. 1t is not
uncommon. Several times a year, at the
appropriate seasons; sometimes a couple
of times a week it's happened.
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Q. Would you identify that for the record
and tell me what you see, whether you
recognize that?

(indicating. )

A. Yes, I recognize it. It is a publication,
1969, by the Iowa Academy of Sciences,
entitled, '"Water Resources of Iowa. "

Q. Now I direct your attention to figure 8,
done in exactly the same method.

A T understand this figure, Doctor, and I
ask you to correct me if I am incorrect,
we can expect a four-inch rainfall in a

24 -hour period once in five years; is that
correct?

A. Yes, sir.
Q. Thank you.

The gecond example of a witness leaving his area of knowledge was
probably the fault of his lawyers, who assisted in the drafting of an overly-
broad written statement.  The witness was altempting to vebut an IWPA
position in the Aldrin/Dieldrin hearings that much if not most of the
residues of these pesticides come from agricultural runoff rather than
point sources. Shell Chemical Company was attempting to show that sloppy
handling by formulation and fertilizer blenders was the cause of the pollu-
tion, (If this were so, the argument goes, EPA could reduce pollution
measurably by enforcement actions against certain plants and would not
need to ban the pesticide. Another more immediate purpose was to throw
doubt upon the EPA studies showing high residues in those agricultural
areas in which Aldrin is used.) A company chemist was put in the
uncomfortable position of carrying this torch:
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Q. Are any of your publications related
to the material you talk about in your
statement ? '

A. No.

Q. So to shorten this up you have never
published in the fields of -- stop me if
you have, I am just going to read a list,
aquatic toxicology, kinetics of aldrin-
dieldrin degradation, the adsorption of
aldrin-dieldrin to soil particles, erosion
problems, the fate and effect of aldrin-
dieldrin in fresh water moving stream
environment, or the relationship between
turbidity and aldrin-dieldrin concentrations
in a moving fresh water stream.

Have you ever published in those areas?

A, No.

Q. Do you know how many tons of soil leave
an average American corn field according to
the U.S. Department of Agriculture?

A. No.

Q. Don't you think that would be a good
figure to have in mind when you are
talking about the relative pollution of Iowa
corn streams ?
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A. I don't see the need to know that figure.
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Q. Did you have any data on the distance
an aldrin or dieldrin molecule can be
transported in various size streams?

A. No. But I would guess it could go from
one end to the other.
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Q. You have no data on that, do you?

A. No.

126



Q. You have no data on how far it would
travel in a highly turbid drainage ditch
or turbid Towa stream of 500 cfs, do you?

A. No.

e ol oz 3l 3k ok e vl Sk 3k ok 2k vl die ke ke o ok k3¢

Q. Doctor, do you have any example of a
number in parts per million or pounds per
day for any formulating plant in the Midwest
at any time of the year?

A. No.

@. Do you have any number for the pounds
per day or parts per million from any municipal
outfall in the Midwest ?

A. No.:

Q. Dr. , have you been in any of the
eight major Shell formulating plants in the
United States?

A. No.

31 3ok e N3k ol 2k sl ok Ko Re A

Q. Let me run to l'igure C, the map of
fertilizer blenders, and so on. 1 take it
you have no knowledge of whether the
formulators on that map ever discharged
a drop of dieldrin to the water, is that
correct?

Q. I mean in normal operations.

A. 1 have no personal knowledge,

Q. And you have no knowledge ol any type
of numbers in parts per millions or pounds
per day from any of these plants?

A. No.

W. So, you do not know if they are polluting
the water in fowa or not, basically, do you?

They could be all closed systems lor all you
know, right?
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A. Right.

There are, unfortunately, many examples of expert witnesses who have
violated one or more of the fundamental rules for presenting evidence. The
chances of doing so, however, are far less if the potential witness has viewed
at least a day or more of the proceedings prior to giving testimony. This
accomplishes several things: it gives the "tone' of the hearing, it usually
indicates what general type of questions to expect, and most of all, it
reassures the witness. If you are called upon to testify you should make every
eftort to arrive enough before your appearance to view the proceedings.

Unfortunately, simple latigue can undo the best of rescarch. Experts
have likened giving testimony before good lawyers to a lengthy oral dis-
sertation defense without the usual opportunity to give complete answers.

By the end of a day of hard questioning, the witness' concentration and the
precision of the answers fall off markedly. Good lawyers may save the most
aggressive and most important questioning for after the midafternoon break.

It is also at this time that the skillfully phrased leading question has its
greatest effect. Lawyers are not allowed to '"lead' their own witnesses, but
may phrase long rhetorical questions when facing witnesses for the opposition.
These often begin with 'l take it we can agree that...' or "I assume you

are aware that...'" or some form of a lead-in which calls for a yes or no
answer to an often lengthy proposition. The prepared cross-examiner will
know where he wants to go, and roughly how many leading or hypothetical
questions it will take to get there. In most cases the final answer will not

be the conclusion the witness anticipaied when he conducted his research, i.e.,
il may be a consistent extrapolation from his original work. Or it may be

a conclugion not truly in line with the data, but the inevitable result of

the skilltul questioning.

The latter result, most frustrating to good scientists, can happen when
the leading or hypothetical questions are 95% accurate and the respondent
is either too tired or too timid to demand the correction of the 5%. As
any scientist knows, a 5% error compounded several times leads to sub-
stantial deviation: this simply is what happens when a witness is not
careful with leading questions. He should demand that all elements of a
hypothetical question he needs to vreply are indeed included in the question
o that all elements of a leading question do indeed rellect the atate of
Facta, 'I'his teaining best comes from actual experience, but intensive
moek crosgs~eoxamination by his own lawyer can give o fair idea ol what
to expect,

It is often a good idea at the end ol a day of hearing or trial for
attorney and witness to review the past testimony in addition to preparing
for likely cross-examination to come the next day. Withesses and their
lawyoers often disagree as to what was said, or how it was interpreted, or
whether that was really what the witness wanted to say. [l there has been
testimony that could be misinterpreted or was simply mis-spoken, the
government attorney should try to correct the misimpression by well
phrased "re-direct'" question. These are traditionally questions which



deal with issues raised in the cross-examination, not with ''new matters'".
It is helpful to trial counsel if the witness keeps a mental note of areas

of cross-examination in which he feels he needs to say more, and if the
witness can suggest appropriate questions to his lawyer.

In some of the bigger trials and trial-type administrative hearings
in which EPA has been a party, a daily transcript is made and is usually
available to the parties four or five hours after the close of the day's
hearings. Reference to the actual recorded answers, of course, greatly
facilitate the correction of misimpressions and the protection of a precise
record,



Appendix A

STATEMENT Ol

My name is . I am a physiologist at the Fish-
Pesticide Research Laboratory of the Bureau of Sport [Fisheries and
Wildlife, U.S. Department of the Interior at Columbia, Missouri. My
duties there involve supervisory physiological, histopathological, and
nutritional research dealing with the chronic effects of environmental
pollutants on the physiology and biochemistry of fishes. I have been
employed by the Fish-Pesticide Research Laboratory since 1969,

My educational background is as follows: I received my B. A. in
Biology from Southwestern at Memphis, Memphis, Tennessee, in 1967,
my M. A. in Zoology in 1969 and my Ph. D. in Agricultural Chemistry
in 1971 both from the University of Missouri at Columbia.

My testimony will be taken from three papers which I coauthored.
These are:

1. 'Serum Amino Acids in Rainbow Trout (Salmo gairdneri)
as Alfected by DDT and Dieldrin' which appeared in Comparative Bio-
chemistry and Physiology in 1971, Volume 3813, pages 373 to 377. This
1s attached as Appendix A.

2. "Ammonia Detoxifying Mechanisms of Rainbow Trout Altered
by Dietary Dieldrin", a manuscript accepted for publication in Toxicology
and Applied Pharmacolegy. This is attached as Appendix B.

3. '"Phenylalanine Metabolism Altered by Dietary Dieldrin'),
appeared in Nature, Vol, 238, pages 462 to 463 in 1972, This is attached
as Appendix C.

My papers deal with the effect ol dieldrin on amino acid metabolism,

ammonia detoxilying mechanisms, and phenylalanine and phenylketo acid
meoetabolism of rainbow trout,

DIETDRIN AND AMINO ACTD METABOLISM

Amino acids are organic molecules which arce utilized tor energy as
well oa for molecular components of proteins., Proteins are exceedingly
important to all living organisms; they serve both structural and functional
capacities in living organisms. The twenty naturally occurring amino
acitds normally found in organisms are considered important building blocks
for life processes. Thus recognizing the importance of amino acids in bio-
logical systems, we initiated studies to elucidate the elfect of dieldrin,

a common environmental contaminant, on amino acid metablism of rainbow
trout.
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Each of three groups of rainbow trout was fed a diet containing 7.1 ug
DDT/gm food, 7.1 ug dieldrin/gm food, or a diet containing neither DDT, or
dieldrin (control group). The dieldrin dosage was 143 ug/kg body weight
per day. The fish were fed in three separate 570 liter fiberglass tanks
for 140 days. After 140 days, whole body residue analyses were performed
on 4 fish from each group, serum amino acids were analyzed from 6 fish
in each group, and 12 trout from each group were subjected to forced
swimming to determine the effects of DDT and dieldrin on serum amino
acids after the trout were exercised. Six fish from each group were
analyzed atter 6 hours and 6 fish after 24 hours of forced swimming. The
fish were exercised by placing them in a stamina tunnel which forces the
trout to swim against a current of water. The velocity of water was 2
ft/sec, which is similar to velocities encountered by trout in many natural -
streams. Appendix A contains the references for the methods used.

Table 1, Appendix A, presents the results of this study.

The concentration of each amino acid in the control group, except
alanine, decreased after the fish were exercised. It is assumed that this
is a result of the fish's energy needs, i.e., amino acids were being
utilized in response to forced swimming,

Dieldrin altered the concentrations of 11 amino acids. The level
of seven amino acids and the total amino acids concentration were ele-
vated, while the concentration of four other amino acids were decreased
by dieldrin. The effect of dieldrin could have been on the amino acid in
guestion or perhaps on a metabolic pathway which affects a part1cu1ar amino
acid via a feedback" mechanism.

There was a significant interaction between dieldrin treatment and
forced swimming. The concentration of fewer amino acids were significantly
lower after exercise in the dieldrin group than in the control group. Leucine
and serine did not decrease in either of the exercised dieldrin groups, whereas
in the control exercised group both amino acids significantly decreased. The
concentration of methionine, hydroxyproline and aspartate increased in the
dieldrin exercised group, but decreased in the control exercised group.
The accumulation of these five amino acids in the serum suggests that the
utilization was inhibited by dieldrin., The mechanism that caused these

dieldrin-induced changes is unknown, but our results can be considered
indicative of the subtle, blochemical effects ol dieldrin that may alter
vainbow trout in our aquatic environment,

DDT also had a significant effect on amino acid metabolism, but these
results will not be discussed in this testimony.

DIELDRIN AND AMMONIA DETOXII'TCATION

The second study involved the relationship between dieldrin and ammonia
metabolism in fish. Ammonia is a natural end-product of protein and amino
acid metabolism, and it manifests a strong cytotoxicity in living cells. The
following biosynthetic reactions are responsible for detoxnymg and maintaining
low, non-toxic levels of ammonia in fish:
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Reaction 1

+
-oxorlutarate + NADY + H+ + Nnh z‘“"—‘—-—ﬁ’ flutamate + NAD + H?O

Glutamate
Dehydrorenase
(op)
Reaction 2
Glutamate + ATP + NHh+ < 3 Glutamine + ADP + Orthonhosphate
Glutamine
Svnthetase
(63)

Reaction 1 occurs in both the liver and brain of fish, whereas the second
occurs only in the brain. Thus, the brain has both biosynthetic reactions,
and the liver has only one. Regulation of these two reactions is extremely
important in maintaining low, non-toxic, ammonia levels in fish. This
study was initiated to elucidate the effects of dieldrin on the ammonia
detoxilying mechanisms and brain amino acid metabolism of rainbow trout.

Each of five groups of rainbow trout was fed a diet containing 0, 0. 36
1.08, 3.6 or 10.8 ug dieldrin/gm of food. This equals to 0, 14, 43, 143 or
430ug dieldrin/kg body weight ol fish per day. The trout were fed daily
rations equivalent to 4% of their body weight per day for 240 days, after
which liver, blood and brain were taken for biochemical analyses. Each
group of fish was weighed monthly and feeding rates were adjusted accordingly
during the exposure.

The activity of the enzymes glutamate-oxaloacetate transaminase (GOT),
glutamate-pyruvate transaminase (GPT), and glutamate dehydrogenase (GDH)
were measured in both the liver and brain of fish from each group after 240
days. Also, glutamine synthetase activity (GS) (measured as glutamine
translferase) was measured in the brain of fish from each group. The
methodology, resulta, statistica, and discussion of data are presented in
Appendix B3, A summary of thoe data along with implicationa will he presentod
in this testimony.

The whole- body dieldrin residues alter 240 days ol exposure were 0. 39,
0.62, 2.0, and 5.86 yg/gm (ppm) in the 14, 43, 143, and 430 ,g/kg dosage
JTOups, respec‘twely The dieldrin residues resulting from the three lowest
dosages were in the range of those reported in fish from the National
Pesticide Monitoring Program., We therefore suggest that results from this
study ave indicative ol biochemical eflects of dieldrin that oould be occurring
in {ish in our aquatic environment.

’_.l
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Liver GOT and GPT activities were not significantly altered by diecldrin
except for GOT in the highest dosage group. These two enzymes are indicative
of the amount of ammonia being transaminated by the liver. These results
suggest that dieldrin did not alter the transamination of amino nitrogen in
the liver. However, brain GOT and GPT activities were significantly decreased
by dieldrin except for GOT activity in the lowest dosage group. Decreased
activity of these enzymes could cause a concomitant increase in concentra-
tions of the amino acids aspartate and alanine. Analyses of the concentration
of free amino acids in the brain confirmed that both aspartate and alanine
concentrations were significantly increased in fish from the two highest
dosage groups, but not in those fed less than 143yug/kg/day (3.6 yg/gm food).
Nine of the 16 amino acids measured in the brain were altered in the 143
pg/gm group, whereas 12 of the 16 amino acids were altered in the 430p g/kg
group. The significance of these individual changes in amino acid concentra-
tions is not completely understood, but we can conclude that brain amino
acid metabolism was significantly altered by chronic, dietary dieldrin
exposure.

The enzymes concerned directly with ammonia detoxification, GDH and
GS, were significantly altered by dieldrin. Liver GDH was significantly
stimulated by all dieldrin dosages, which suggests that the ammonia detox-
ifying capabilities of the liver were increased. Because GDH is located
exclusively in the mitochondrial matrix, these data indicate that mito-
chondrial metabolism was stimulated by dieldrin.

Electron microscopic analyses of liver cells showing changes in mito-
chondrial morphology give further evidence that dieldrin has an effect at
this site. An electron photomicrograph representative of the control group
(0 dosage) is shown in Figure 1, Appendix B. In comparison, the lowest
dieldrin dosage caused swelling of mitochondria with no apparent disruption
of membranes (Figure 2, Appendix B). However, the highest dieldrin treat-
ment caused more pronounced effects on the mitochondrial (Figure 3, Appendix
B). The mitochondria were swollen, mitochondrial membranes were dis~
rupted, and the matrices of several mitochondrial appear severely damaged.
The electron microscopic examinations were correlated with the altered GDH
activity, and our interpretation offers an explanation as to why the lowest
dieldrin-~treated group had slightly greater GDH activity than the highest
treated group. The mitochondria of the low dosage group were swollen,
which suggests stimulated mitochondrial metabolism, whereas those of the
high dosage group were not only awollen, but the outer membranes were
disrupled which results in the mitochondria being inactive.

Beain GDI activity was decrcased significantly by all doses of dieldrin,
The inhibition of brain GDI suggests decreagsed ammonia detoxification, which
could have increased ammonia concentrations in the brain, However, dieldrin
had no effect on brain ammonia concentrations. In contrast, serum ammonia
increased significantly at the two highest doses of dicldrin. Because brain
ammonia is metabolized scquentially by glutamate dehydrogenase and glutamine
synthetase, we feel that the inhibition of GDH activity placed a greater load
of ammonia on the glutamine synthetase system. In all groups exposed to
dieldrin, glutamine synthetase activity (as assayed by glutamine transferase)
was stimulated, and compensated for the loss in ammonia detoxifying function
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performed by GDH. Thus, glutamine synthetase in the brain of dieldrin-
dosed fish in this study is likely responsible for maintaining brain levels

of ammonia within physiological limits. When this compensating mechanism
is exhausted or exceeded, then the toxic effects of ammonia are perhaps
manifested.

The dieldrin-induced change in brain GDH activity of rainbow trout may
account for the stimulation of brain glutamine synthetase activity, increase
in serum ammonia, and the increase in liver GDH activity. The ammonia
liberated from the brain in the low dosage group (14, g/day) did not result in
a detectable increase in the concentrations of either brain or serum ammonia.
This suggested that the ammonia liberated due to decreased brain GDH activity
was either bound by brain glutamine synthetase or transported from the brain
to blood, and then either excreted or detoxified by the liver. The ammonia
liberated from the brain probably accounted for the stimulated liver GDH
activity. In the second lowest dosage group (43/day), this same trend was.
apparent. The two highest doses of dieldrin (143 and 430ug/day) caused an
increase in serum ammonia, which suggests that the excretion and liver
detoxification capabilities were being exceeded. Although the excess ammonia
load was not toxic to the trout, it caused the ammonia detoxifying mechanisms
to be continually taxed.

The implication that brain ammonia detoxifying mechanisms of fish play
such an important role in maintaining ammonia levels within physiological
limits demonstrates the impact that dieldrin could have on fish and their
ability to adapt to their environment. However, the most serious implica-
tions on fish involve the interaction of dieldrin and other environmental
chemicals that may also alter ammonia metabolism, as well as the inter-
action of dieldrin and elevated ammonia concentrations in water. Ammonia
is one of the most conimon poisons discharged into the aguatic environment
and has been a subject of much concern in fish toxicology. Results from
our study suggest that fish carrying body burdens of dieldrin would be less
tolerant to increased levels of ammonia in water.

DIELDRIN AND PHENYLALANINE METABOLISM

l'urther research was done with rainbow trout which involved determining
the effeets of dietary dieldrin on the metabolism of one particular amino acid,
phenviatanine,  The concentration ol phenylatanine wan alteced by dieldrin in
our flest gtudy.,  Changes In Lthe metaboliam of phenylalanine have been related
to altered activity of brain enzymes and mental deficiency in mammals.
Although little is known about the situation in fish, we evaluated the effects
of dictary dieldrin on metabolic pathways of phenylala.mne in rainbow trout
(Salo gairdneri). :

In this experiment, we fed each of 5 groups of rainbow trout diets con-
taining dieldrin at the following concentration: 0, 0.36, 1.08, 3.6 or 10.8
ug dieldrin/gm food. This corresponded to 0, 14, 43, 143, or 430ug dicldrin/
l\g body weight/day, respectively. The fish were fed daily rations equivalent
to 4% of their body weight for 300 days. The trout were weighed each month,
and we adjusted the feeding rates accordingly.
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At the end of the experiment liver phenylalanine hydroxylase, serum
phenylalanine and urinary phenylpyruvic acid were measured. The techniques
used in this study are noted in Appendix C.

Growth rates were not affected during the 300 day exposure period.
Whole body dieldrin residues after 300 days were 0.41, 0.79, 2.10 and
6.23 pg/gm (ppm) in the 14, 43, 143, and 430 g/kg groups, respectively.
It is important to note that residues in fish at the three lowest exposure
levels were in the range reported for fish in the aquatic environment by
the National Pesticide Monitoring Program.

The concentration of phenylalanine in blood was increased by all
dosages of dieldrin. The effects of dieldrin on serum phenylalanine are
given in Figure 2, Appendix C.

Liver phenylalanine hydroxylase is an enzyme which converts phenylalanine
to tyrosine. This enzyme is responsible for maintaining the normal concen-
tration of blood phenylalanine. Our study showed that all doses of dieldrin
decreased the activity of this enzyme (Figure 1, Appendix C). These results
are consistent with our finding of increased serum phenylalanine, i.e., the
enzyme was less active and phenylalanine was not being converted to tyrosine.

Dieldrin's effect on phenylalanine hydroxylase activity appeared to be
persistent, for the liver enzyme activities in the group given the largest
and smallest doses of dieldrin were still significantly (1><0.05) lower than
the control group after the trout were fed control diets (0 dosage) for 4
months after the initial -300-day exposure. The half-life of dieldrin in
trout has been reported to be 44 days. Thus, after approximately three
half-lives, the enzyme activity was still decreased.

Urinary phenylpyruvic acid, a phenylketo acid metabolite of phenylalanine,
increased in concentration in the groups receiving the three highest dosages
of dieldrin. There was a significant correlation between decreased phenylalanine
hydroxylase activity and increased urine phenylpyruvic acid concentration among
the various dosage groups (r=0, 860, P<0.01). Thus, as dieldrin caused a
decrease in hydroxylase activity, there was a concomitant increase in the
urinary phenylketo acid metabolite.

Phenylketouria is an inherited delect in phenylalanine metabolism ol
nuunmals characterized by an (nhibition of phenylalanine hydroxylase, increased
blood phenylalanine, increcased urinary phenylketo aclds, and mental deficiency.
Our study indicated that dieldrin has a marked effecct on phenylalanine metabolism
and can induce the biochemical manifestations of phenylketouria; however, thc
effects of dieldrin on learning ability in fish remain to be tested.
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Appendix B

My name is and [ am currently assistant professor of
environmental studies at . My formal educa-
tion includes BSc and MA degrees from the University of Missouri and a
PhD degree from Montana State University. I have had experience as a
research assistant at the University of Missouri and as a pollution biologist
with the Tennessee Game and Fish Commission. A list of my research
contributions and a curriculum vitae are attached for your review. The
information I will present below stems from a research project conducted
at the University of Missouri during the late 1960's under the supervision
of . This work dealt with the effects of selected
peaticides (including dieldrin) on planktonic algae.

As you know, all life on this planet depends upon the energy of the
sun which is 'fixed" or converted into a useable form via the activity of
green plants. Our goal in this research project was to determine if
certain chemicals, which were widely used at the time of the project had
any effect upon the ability of green plants to perform their important
role of energy fixation. We choose a green algae (Scenedesmus quadricauda)
as the test organism. Our experimental design consisted of exposing
laboratory cultures of this plankton organism to various concentrations
of specific pesticides and over a period of approximately 10 days determining
what influence, if any, that chemical had on the ability of the test organism
to grow (i.e., increase in numbers within the cultures) and to fix energy.
The methods used during this study were such that sublethal effects of any
of the tested compounds could be determined. In other words, the test
organism did not have to turn brown and die in order to determine whether
or not the compound under investigation had an adverse effect.

Growth was measured simply by counting the number of plankton algae
cells in a 1 ml aliquot of the control and pesticide treated cultures at two
day intervals. The rate of energy fixation (photosynthesis) was determined
with the aid of radioactive carbon-14 (C!% in the form of sodium carbonate.
Aliquots of each culture were withdrawn at two day intervals and incubated
with C!'*for four hours. The cells were filtered, washed, dried and the
amount of radioactive carbon which had been "fixed" was determined by
liquid gciatillation,

A summary of the results from the dieldrin part of the study are
presented in Table T.
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Table I. Percentage differences cell number, carbon assimilation and
biomass between dieldrin treated cultures and controls at
0, 2, 4, 6, 8, and 10 days. Carbon assimilation expressed
as unit volume = cpm c! per 50 ml of culture. * = significant
difference (p = 0.05, N=4). '

Time in Days

0.1 mg/l n 2 L 6 8 10
Cell number ~32% D3 DA -1T* -9
Unit volume  +5 + 1 -20% Lo -25 +35
Biomass -22

1.0 mg/1
Cell number -37#%  -20%  _3R% -23% -11
Unit volume +3 0+ 1] -3 -51% -3 +33
Biomass -37

These data show the percentage change ol treated cultures from controls
as to the number of cells, the amount of carbon-14 taken up and the biomass.
Thus, by the second day of the experiment, the number of cells in the dieldrin
treated cultures (0.1 mg/1) was 32% less than the control cultures while the
amount of radioactive carbon being assimilated was about the same (1% greater
than controls). At a concentration of 1.0 mg/1 on this same day, the number
of cells was 37% less than the control cultures and again carbon uptake was
about the same (1% greater than controls). By the sixth day of the experi-
ment cell number at the lower concentration (0.1 mg/1) was 26% below the
controls and the rate of carbon fixation was 42% less than the control cul-
tures. At the higher concentration of 1.0 mg/1 the number of cells in the
treated cultures were 38% lower than in the control cultures and the rate of
varbon uptike 51% below the control rate, By the end ol the experimaont,
total biomass was 22% lower than control cultures in the 0.1 mg/1 treatment
group and 32% lower in the 1.0 mg/1 group. '

My conclusion from this information is that the compound dieldrin has
an adverse effect on the green plankton algae S. quadricauda. There was a
significant decrease in the growth and energy fixing abilities of the test
organism. Total biomass of the treated cultures was lower than controls at
the end ol the test period.

T eel that dieldrin has fairly widespread effects. As other witnesscs
have testified, this compound affects many diverse types of organisms. As
I have found, members of the plant kingdom are adversely affected. The
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ramification of this is that dieldrin may have a very subtle yet widespread
influence on an ecosystem. I therefore would support a complete ban on

the pesticide dieldrin while encouraging an increased research effort into
more species-specific pest control methods.



Appendix C

CHAIN OF CUSTODY RECORD

ENVIRONMENTAL PROTECTION AGENCY

SAMPLE NO.

TIME TAKEN

DATE TAKEN

SOURCE Or SAMPLE

RESERVATIVE

NAME OF PERSON TAKING SAMPLE

WITNESS(ES) 10 TAKING SAMPLE

ANALYSIS REQUIRED:

CEIPT OF
SAMPLE

1 hereby certify that T received this

RECEIVED FROM

ATE REC'D

sample and

TIME REC'D

DISPOSITION OF SAMPLE

SIGNATURE

RECEIPT OF [RE
SAMPLE

T hereby certify that I received this
disposed of Lt as noted

sample and

below.

RECEIVED FROM

DATE REC'D

TIME REC'D

DISPOSITION QF SAMPLE

S IGNATURE

DISPATCH OF
SAMPLE

dispatc

T hereBK certify that 1 o
e

talned this
d it as shown below.

sample and

DATE OBTAIND

TIME OBTAIND

SOURCE

DATE DISPATED

TIME DISPATED

METHOD OF SHIPMENT

SENT TO

SIGNATURE
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Appendix D

SAMPLE TRANSMITTAL SHEET

TO: (Laboratory Name & Address)

FROM: (Field custodian or Field Sampler)

Sample No. Lab Number Preservative

Analysis Required

To be completed in field:

Prepared by:

Date:
Signaturc
Field Notebook No. Time:
To be completed by Laboratory:
Received by: Date:
Time:

Distribution: Orig. & copy - Accompany shipment
_ 1 copy - mail directly to Laboratory
1 copy - mail to Data Management
1 copy - Survey Coordinator Field Files
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THE OPACITY WITNESS

Kenneth B. Malmberg
Division of Stationary Source Enforcement
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DRAFT

THE OPACITY WITNESS

Introduction

This guideline is intended to assist the EPA employee in a civil or
criminal action in which he ma} be called as an opacity witness. It summarizes
the EPA witness' presentation of opacity testimony in a format which can easily
be interpreted by judges, juries, and counsel. This testimony can be supple-
mented by exhibits which clarify and present opacity data in its simplest and
most easily understood form,

While other witnesses may be calied to testify on rules, regulations,
administrative procedures, process variables, or unit process operations,
testimony on opacity evidence may be the most far-reaching in terms of varieties
of issues discussed. Because opacity is one of the most universally applicable
emission regulations, the EPA embloyee presenting opacity evidence should be

prepared to address diverse and sometimes controversial issues.
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THE OPACITY WITNESS

A person testifying on visible emission evalua-
tions (i.e., opacity evidence) should be familiar with
the development of visible emission evaluation procedures and
their application. As a witness, you may be questioned in

the following areas:

1. Specific observation procedures you followed

in the field.

2. The accuracy of the opacity method as applied to

industrial sources.

3. The accuracy of Method 9 as promulgated in the

Federal Register on December 23, 1971, and revised

November 12, 1974..

4. Revisions to the method including the following

specific issues:
a. The averaging apprcach to determining compliance;

b. The potential effects of changes in observer

position and weather conditions;

c. The potential effects of water vapor on opacity.
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S. The training you received for certification by EPA.
6. The compilation of opacity data and its presentation.

It may be necessary in presenting opacity evidence that

you discuss some or all of the above issues as an expert witness.

A. ISSUES

A major substantive area into which both sides will
delve is the one of qualifications. You must always present
an accurate summary of your qualifications to your attorney
prior to your testimony. Your summary of experience differs
from a resume in that it describes those specific qualifica-
tions which enhance your credibility and general ability
to discuss opacity issues and to answer questions on the
subject of visible emissions-with a high degree of confidence.
Include a summary of all relevant work performed either in
your present position or elsewhere, with reference to previous
expert testimony, writing in the field, and any public
presentations you have made regarding opacity techniques or
procedures. This summary should be brief, and not over one

page in length, in most cases.

On a motion to postpone the trial the judge may change
the original trial date so that witness qualifications can

be examined both by himself and by the defense. Should
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this occur you may meet in the judge's chambers for a
verbal examination, in which the judge may ask various
questions about your expérience, training, background, and

perhaps some questions relevant to the case at hand.
Other relevant issues are:

1. Training ~ The adequacy of observer training is
always subject to scrutiny. In anticipation of these
questions, you can be particularly helpful before trial.
Well before trial you should ask your attorney whether or
not a demonstration of visible emission evaluation proce-
dures could be of benefit to the court. This demonstration
could include a visual demonstration to the judge and the
jury of correct opacity reading technique. It could be
supplemented by films, pictures, and in-court demonstrations
illustrating equipment used in visible emission certifica-
tion procedures. At the very least this area of field
procedures should be fully discussed between you and your
attorney prior to any cross examination by the opposing

counsel.
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2. Accuracy - The Portland Cement Association'é
remand response1 clarified EPA's position regarding the
accuracy of visible emissions evaluations. In this document
EPA tests showed an overwhelming majority of observations
made by certified opacity observers were well within the
standard for certification. You should stress the point
that these data also show that the error factor is biased
downward (that is, in favor of the emission source), when
evaluations are made under meteorolégical conditions con-
sidered less than ideal. 1If these points are clearly
presented little doubt can remain reqgarding the accuracy of

opacity evaluations.

3. Method 9 - The opacity method itself is also a
subject for witness examination. The method2 as promul-

gated in the Federal Register is clear in its applicability

procedural, and testing segments. The averaging concept

lResponse to Remand by U.S. Ct. of Ap., re "Portland

.Cement Association v. Ruckelshaus", ESED, EPA, RTP,

North Carolina 27711. EPA 450/2 74023. November 1974.

2Visual Determination of the Opacity of Emissions from

Stationary Sorces, 40 CFR 60, Appendix A.
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is particularly adaptable to continuous emission from
an emission source. As described in Section 2.5, the
averaging process must be thoroughly understéod prior
to any attempt at presehting evidentiary data derived
by its application. Therefore your presentation must
stress its basic simplicity. You must make every effort
at'presenting your data clearly, accurately, and in a
simple manner. Included among changes to the method

is a six-minute averaging procedure. You must insure
that these revisions are thoroughly explained and
understood by everyone prior to your examination on the

stand.

4., Data Presentation - Implicit in the presenta-
tion of opacity evidence is the citation of opacity data
which is claimed to be 6ver the standard called for in
the regulation. You can assist your attorney by clari-
fying your technical reports and providng a concise format

for presentation of data which clearly shows:
a. the alleged violations;

b. the extent of those wviolations (both the
number of evaluations and their excess over

the standard);
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c. the six-minute ave-age of those evaluations,

if applicable and;

d if applicable, the number of evaluations

exempted by the particular state regulations.

In addition, you could supply a nafrative report tying
in the particular state opacity regulation to the reading
made.  For example, many state opacity regulations have
differing applicability reduirements. Clearly under-
standing these regulatory applications is important for

development of an acceptable opacity enforcement case

5. Review of Testimony - Before taking the stand
as a witness, you should review the testimony of prior
witnesses with your attorney if possible. This will assure

your complete understanding of facts testified to previously.

“:R. TESTIMONY

Since you have presented a descriptioh of your qualifi-
cations, questions in thisAregard will be brief and to the
point. The intent of these questions is to put aside any
- suspicions in the minds of the judge or the jury. Your
answefﬁ should be as accurate and as well founded as was

your original discussion of this information with the
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attorney handing the case. You may then be asked to discuss )
the procedures you followed in evaluating visible emissions
from this source, with particular emphasis on any deviations
from procedure which you found necessary. As an expert you
may be asked your opinion freely, if asked, based upon your
most professional juagment. On cross examination the defense
attorney will try to discredit testimony you previously gave
by placing you in the position of making a contradictory
statement or taking a position which is not based on your
specific areas of expertise. It is important that you do not
depart the narrowed area of your expertise. You should avoid
discussions based on particle sizing, particle aistribution,
particle reflectance and dispersion, process operations,
process effluent characteristis, process efficiencies,

etc., unless you feel fully qualified to discuss these

items.

' The defense may also include remarks based on irrelevant
subjects which may be disconcerting to you at the start, but
as an expert witness you must remain calm and confident that
your counsel will not allow guestions of this type to detract

from the case. Should it occur consistently, the judge will
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disallow a.line of questioning if it appears inappropriate or
incoﬁsistent. The judge himself may wish to take up examina-
tion of a witness already on the stand, if he sees fit. This
will occur if the judge wants a particular point developed or

expanded to clarify the facts for the jury.

Juries deserve discussion here because they are
asked to decide guestions of fact. Your testimony will
for better or for worse influence that decision. Both the
type of evidencé régarding opacity evaluatigns and confusing
defense presentations sometimes confuse a jury. Therefore
your presentation of opacity evidence must not place your
testimony in a negative light by a jury which may already be
confused. Do not try to judge their ability to digest your
testimony. The questions, your answers, the courtroom setting
are all influences on the jury's final decision.. Therefore,
your answers should be structured as simple and precise

as possible for a layman's comprehension.

There are many excellent discussions on the correct
demeanor of a witness while on the stand., One which is
outstanding is that contained in Part III of the course
manual for "Air Pollution Field Enforcement," Air Pollution

Training Institute, U.S. EPA, 1972.

Questions in chambers by the judge with both opposing

parties present has become more signficant as a part of
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judicial proceedings involving technical issues. Judges
must have substantive answers to their inquiries based

on their sometimes limited knowledge of the technical
portion of a case which is based on air pollution viola-
.tions. These sessions owe their productivity to the fact
that the unique knowledge of the parties involved will allow
a more freewheeling and intensive discussion on a given
point, beyond the hearing of the jury and courtroom. Since
such questions can assume the same form as questions asked
on the stand, as an opacty witness you should conduct
yourself as if you were under oath without any bias toward
either side and answer the questions as clearly and com-
pletely as possible. Questions may be asked to determine
applicability of certain rules of law, and the judge may
adjourn the céurt until he can make a decision about a point
of law. A transcript will also be made of these in-chambers

questions and answers.

To avoid any element of surprise you should always
conserve your answers if you suspect even remotely that by
continuing beyond é certain point you would demage the
case. Prosecutors always stress this point with witnesses,
and in giving opacity testimony it is doubly important
because of the nature of the evidence presented, and the

technical reports supporting this evidence.

Cross examination may be followed by redirect examination,
to clarify any questions raised under cross examination. The
primary reason for cross examination by defense counsel is

to refute your testimony previously given and if possible.to
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characterize testimony thus given as being untrustworthy or
wrong. When an indirect guestion is asked by the defense you
should demand clarification before answering. You should

gualify you answer, if the question is not presented completely.

The following question, 'in various forms, can be expected

by you as an opacity witness:
1. Direct Examination
a. General
(1) Wwhat is your name?

(2) What is your present job? (How long have you

had it, etc.)

Various other Questions of this type will serve to put

you at ease and introduce your gqualifications to the court.
b. Specific
(3) What do you do when you evaluate a source?

(4) Do you evaluate the emissions before you

enter the source?

(S5) Do you inform the source of your evaluation

in advance?
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(6) Do you always enter the source?

(7) Why do you evaluate the emissions from

a source before entering?

(8) Do you have a regularly established procedure

you follow?

(9) What are the procedures followed in Method 9?

(10) What do you do if you cannot follow procedure

(e.g., observer angle to plume)?

(11) Where do you look at the plume to evaluate it?

(12) What do you do when you "read" a plume?

(13) wWhat is "opacity"?

(14) How does "opacity" differ from Ringlemann?

(15) Bave you seen the Bureau of Mines publication

$8333? (The Ringlemann Method).

(16) How long do you "read" a plume

(17) Are you usually alone when reading?

(18) What are the weather conditions on the day

specified?
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Further questions would deal with specifics of YOur
reporting findings which may have been previously admitted

to the courts as evidence.
2. Cross Examination

a. State the exact dates and scores of your

certification.

b. Did you notify this source prior to these

evaluations.
¢. Why not?

d. Does everyone in your office follow the same

procedures?
e. Have you ever made a mistake?

f. Are photographs taken at the same time as

your readings?

Specific questions on various features of your report

may be interspersed with reference to various publications,

Yncluding the Federal Register. You may take notes or file

copies with you to the stand to refresh your memory.
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Basically, in giving testimony, remember the following

four points:
1. Be truthful in your answers.
2, If you do not know, say so.

3. Be responsive to the question, and if you do

not understand it, say so.

4. Explain your answer when it is in need of either

clarification or qualification.

C. CONCLUSION

Direct evidence is communicated by those having actual
knowledge of the facts by means of their senses. Your
testimony is regarded as direct evidence if it most certainly
exhibiﬁs the true state of facts. Your powers of observation
as a visible emissions observer are among the primary means
available to the prosecutor for providing evidence of opacity

violations.

NSPS and SIP opacity regulations vary in their requirements,
both in minimum opacity requirements over a period of time, as
well as exemptions based on the age of the emissicn source, type
of process, precise location of the emission source, and process

malfunctions as described in the particular regulations.
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Supplementing your direct testimony is the presentation of
exhibits, documents, and demonstrations. This could include
your field reports, photographs and other information about
the source. Any sketches of the facility which you drew and
which were enlarged to a size such that they could easily be
shown to a jury from a tripbd arrangement may also be useful
as possible exhibits. Drawings are especially helpful in that
most of the requirements and procedures for visible emission
evalutions are based on meteorological and physical characteris-
tics relative to a particular point source. Such parameters
as distance to the stack, direction of the wind, position of
the observer, relative position of the sun, meteorological
conditions, and other relevant visible emission evaluations
criteria can be easily,'clearly, and concisely illustrated by

means of a large scale drawing or sketch.

Relevant books in the field of opacity include the course

book for the EPA training course Visible Emissions Certifica-

tion AP~-30 - Optical Properties and Visual Effects of Smoke-

Stack Plumes; Method 9 of Part 60 -~ Visual Determination of

]

the Opacity of Emissions from Stationary Sources; and the

Bureau of Mines Circular No. 8333, title Ringlemann Smoke

- Chart. Any of these sources may be used to show the jury
specifications, instructions, and generally accepted methodo-
logy of opacity observation. Familiarity with these publica-

tions will enhance your credibility as a witness.
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VIII. SUMMARY

The complex nature of many visible emissions does.not
reduce their compatibility with opacity evaluation technigues.
Details stressed in this manual are necessary to fully explain
techniques and procedures of successful enforcement of opacity

regulations against stationary source of visible emissions.

The elements of case development, chain of custody
procedures, and other relevant portions of opacity evaluation
techniques have not been included. Guidance on these and
other issues is forthcoming. However, following the above
visible emission procedures should provide a sound foundation
for agency development of a comprehensive, énforceable, visible

emissions program for your area.
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EXPERT WITNESSES
AND
ENVIRONMENTAL LITIGATION

J. L. Sullivan and R. J. Roberts’
The University of Western Ontario

Environmentai legislation is developing rapidly. in addition, consid-
erable attention is being given to the erivitcnmenta-l impact of new
technological developments. Governments as well as cilizens,
often through organized groups are placing unprecedentied pres-
sures on many Industries and even on other parts of the govern-
ment. Popular feeling has been extremely strong on such matters
and resistance so far has not been strong. This is likely to change
substantially and the future may see a rapid increase in the num-
ber of environmentai suits especiaily if the continued existence of
certain Industries is threatened. Expert evidence will be needed to
support government legisiation and to support actions to preserve
the environment. Such measures wlil have Inevitable economic im-
plications and will evoke predictable responses. Reconciling these
viewpoints will provide a challenge for the communily which will
probably depend to a larger extent on Interpretation in courts ot
law. The ability of various experts to give advice through the legal
process wiil be essentlal if the most effective compromises are to
be found. it Is the purpose of this paper to discuss the gathering
and use of such scientific evidence in environmental lawsuits.

Environmental legislation is developing rapidly. n addi-
tion, considerable attention is being given to the environ-
mental impact of new technological developments. Govern-
ments as well as citizens, often through organized groups
are placing unprecedented pressures on many industries
and even on other parts of the government.

To a great extent, present forms of legislation still re-’

main to be tested and to prove their effectiveness. Authori-
ties on the whole have acted with restraint and where pros-
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ecutions have been launched the causes have been clear. As
a result, suits relating to environmental problems have
been comparatively few and in many cases have not been
vigorously contested. Companies faced with prosecutions
by governments for breaches of regulations have often ad-
mitted responsibility and received nominal punishment. In
many cases, these settlements are private and unrecorded.
Because of this dearth of litigation the need for expert
technical witnesses has not been felt very strongly and
comparatively little experience has heen gained in the envi-
ronmental area.

This situation is likely to change substantially in the fut-
ure. Aided by what can only be regarded as an astonishing
emergence of public awakening, environmental groups have
scored major victories. These have, in some cases, had pro-
found financial implications. Stronger government pro-
grams in air and water pollution control are also beginning
to have more impact and to threaten the future economic
well-beiny of some industrivs. As these trends continue and
as more developmental projects are stopped o delaved by
environmental actions there are bound (o he more vigorous
reactions from industry and other organizations.

The resulting upsurge in litigation will emphasize the
need for more technical experts to assist in providing

‘knowledge of the implications from both the environmental

and the economic points of view. All kinds of experts will
be required. Until recently, it could be almost taken for
granted that expert witnesses in environmentul litigation
would be engineers or chemists. The types of cases which

Proiessor Sullivan is on the Faculiv of Engineering
Science and Professor Roberts is on the Faculty of Law, The
University of Western Ontario, London, Canada.




occurred were usually related to specific problems. How-
ever, in the past few years the question of the environmen-
tal impact of such developments as the supersonic trans-
port, new airports, pipelines, power stations, dams, etc.,
have brought about marked changes. Biologists, ecologists
and social scientists have become involved in legal suits
often through a sense of commitment concerning the issues
in dispute.

Expert Testimony In Environmental Litigation

Choice of Technical Expert

(i) Who may qualify as a technical expert—and how to
find him. Generally, anyone who is “qualified by some spe-
cial skill, training or experience”! can be an expert witness.
“(T)he witness must have sufficient skill, knowledge or ex-
perience in that field or calling as to make it appear that
his opinion or inference will probably aid the trier (of fact)
in his search for truth.’"? .

It is not essential that the witness be a scholar or spe-
cialist in his field. “The knowledge may in some fields be
derived from reading alone, in some from practice alone, or
as is more commonly the case, from both. While the court
may rule that a certain subject of inquiry requires that a
member of a given profession, as a doctor, an engineer, or a
chemist, be called, usually a specialist in a particular
branch within the profession will not be required.”3

The question whether a person qualifies as an expert in a
particular field is a matter for the discretion of the trial
judge. For this reason—and also to enhance the credibility
of their expert in the eyes of the trier of fact—most envi-
ronmental lawyers choose to err on the.side of over-qualifi-
cation. They avoid the physicist or engineer who is a mem-
ber of a concerned citizens’ group and wants to volunteer
his services. “A fellow who is just a volunteer, who does not
have practical experience in the field, may be damaging as
a witness because of weakness during cross-examination.
He may be vulnerable as to his academic experience in the
field, as to his practical experience in the field, or as to his
empirical study of the problems at hand.”*

When finances permit,5 environmental lawyers will tend
to select their technical experts on the basis of “academic
credentials (to initially impress the judge or the decision
makers), professional experience, and attitudes,”® the lat-
ter quality referring to the ability of the expert to refrain
from coloring his testimony with socio-economic judgments
adverse to the lawyer’s position such as, “Industry should
not have to do this.”"

Where to find these technical experts? There are many
sources. Government agencies such as the Ontario Ministry
of the Environment have a number of highly qualified
technical experts who are their employees. However, while
the government may find these experts useful in its own
cases, there may be drawbacks to their usefulness to pri-
vate litigants. For example, in Ontario it is virtually impos-
sible for a government employed technical expert to testify
concerning matters within the scope of his employment.
The Ontario Public Service Act’ provides that every civil
servant must take an oath of secrecy that “except as I may
be legally required, I will not disclose or give to any person
any information or document that comes to my knowledge
or possession by reason of my being a civil servant.”® Simi-
lar prohibitions may also restrict the availability of experts
who are employees of private industry.

More fertile fields in which to recruit competent expert
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witnesses include university faculties, private practitioners,
consulting engineers, recent retirees from government and™*
industry, and authors of technical books and articles. Many
professional and technical societies maintain rosters of
their membership by specialty. Societies in Canada main-
taining such lists include, inter alia, the Chemical Institute
of Canada and the professional engineering associations of
many provinces.® :

Finally, it has been.suggested that when an environmen-
tal lawsuit requires more than one technical expert, it is ad-
visable to “have one expert find another. You need some-
one whose judgment you can trust, because there are a lot
of people, particularly in the air pollution field, who hold
themselves out to be experts but who are just terrible at it
. . . One precaution, when you find your first good expert, is
to give him the job of finding experts in related fields. He
can do a much better job by checking professional reputa-
tions in the scientific community than you can by looking
at a resume.”10

(ii) Delineating the field of expertise. Many environ-
mental lawsuits do require the services of more than one
expert witness. They contain a range of technical issues
much broader than the range of competence of any one ex-
pert. “The man who knows about radioactive emissions
may not know about dissemination in the soil or the atmo-
sphere; and those experts who are knowledgeable about
dissemination may have no expertise in the health prob-
lems raised by the emissions. And so it goes down the
line.”1!

As a result, it is necessary carefully to delineate the field
of expertise of any one expert before he takes the stand.
The opposition can open a sometimes fatal weakness in the
environmental lawyer’s case if the latter’s expert offers an
opinion in an area beyond his competence and then is made
to look a fool on cross-examination. Karaganis suggests
that to avoid this possibility, the lawyer should “(b)ring the
experts in for staff conferences, for allocation of research
functions, and have them try the case to (the lawyer) and
to one another. One of the best methods of finding out the
weaknesses in your case is to let a scientist posit his fin-'-
ings before a group of friendly but critical colleagues.
Weaknesses will become very evident, and, believe me, pol-
lution cases are not always solidly on the side of the (plain-
tiff) and against the defendant. The defendant very often
has some good arguments.”12

(iii) Limiting factors. Perhaps the most significant limi---
tation on the lawyer in his choice of expert witnesses is fi-
nances. It has been said that .. “(c)ompetent experts will
run between four and six hundred dollars a day.”!3 and
that “(s)everal hundred thousand dollars is not an uncom-
mon expenditure in the development of environmental tes-
timony. Such testimony is little different in terms of the
money spent, because of the complexity of the issues in-
volved, from patent litigation. Those ... who are familiar
with the development of experts in patent litigation know
how costly it can be .... We estimate that the cost of ex-
pert testimony in our big cases will run between twenty and
thirty thousand dollars per case.”!*

If there are no funds from which to pay these large wit-
ness fees, the environmental lawyer may be required to fall
back on concerned citizens’ groups and conservation orga-
nizations for technical experts. As Sive points out, “there
are numerous experts who are willing to contribute their
time without charge because they are dedicated to the
cause of conservation. The dedication exists to an inspiring
degree among surprisingly large numbers of expert physical



ind social scientists and others who are officers, employees,
>r merely members of major conservation organizations or
sitizens’ groups . .. ""13 The lawyer must keep in mind, how-
aver, that volunteer experts obtained through these chan-
nels may be particularly vulnerable during the cross-exami-
nation. To avoid opening weaknesses in his case, the lawyer
should take special care to delineate these persons’ fields of
expertise and stay within those bounds during direct exam-
ination.6

It is possible that in important cases, some members of
university faculties and others might be persuaded to testi-
fy without compensation. “Expert testimony in an impor-
tant environmental litigation is a mark of prestige in al-
most anyone's curriculum vitae . ... It is no derogation of
the nobility and selflessness of those who have given many
whole days and weeks, with no or ridiculously small com-
pensation, to point out that such recognition may be help-
ful to the expert witnesses in intangible ways.”!7

Functions of the Technical Expert

(i) Pre-trial. In complex environmental litigation, the
technical expert can fulfill a variety of important functions
at the pre-trial stage. For this reason, the wise lawyer will
retain his technical experts as far as possible in advance of
the actual trial.

First, having his experts available early in the proceeding
gives the lawyer a chance to make effective discovery
against the polluter. The lawyer can be educated by the ex-
pert about the details necessary to make discovery effec-
tive, such as the nature and history of the industry in-
volved; the technology available to correct the pollution
problem; efforts, if any, by the industry to alleviate such
pollution; the physical and chemical nature of the pollu-
tants; the potential sources of the pollution within the of-
fending plant; and the short and long-term biological ef-
fects of the pollutants. If the experts are not available to
assist in discovery, important areas of investigation may be
foreclosed. '

Second, the expert brought in at the pre-trial stage of the
litigation also has time to marshall hard evidence that may
prove indispensable at trial, analyze the data already col-
lected, and make recommendations for additional research
or testing which might buttress the case against the pollut-
er. The importance to courts of such hard evidence is high-
lighted in Bortz Coal Company vs. Air Pollution Commis-
ston, Commonuwealth of Pennsylvania.'® In that case, the
air pollution commission issued an abatement order which,
in effect, required the coal company's coke ovens to shut
down. The coal company took the Commission to court. In
court, the Commission presented as its chief witness one of
its own air pollution control engineers. In the words of the
court: -

This engineering witness testified, in addition to his
qualifications, to a visit to the scene of Bortz's coke
ovens ... and to his observations concerning the emis-
sion of smoke from the operation of Bartz’s coke ovens
.... From his observations, he testified that the smoke
emissions were in excess of the permissible allowance of
smoke as established by the Commission’s regulation
utilizing the Ringelmann Smoke Chart .. . 1%

Those observations were rejected because the Commis-
sion’s expert did not have any hard evidence to back them
up. The court said:

The problem arises in that this witness, although ad-
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mittedly an expert, for the purposes of this record, did
not make any stack tests, nor did he utilize any of the
available instrumentation to measure the amount of
falling particulate, emitting particulate, or smoke den-
sity ... The Commonuwealth here, in effect, is ordering
the shutdown of Bortz’s coke ovens. This is no small
matter. To permit the Commission to order an abate-
ment based solely upon the visual tests strikes at the
heart of fairness . . . 20

Third, the sooner the expert is able to impart to the law-
yer a thorough understanding of the problems in the case
the more successful the lawyer is likely to be in formulating
and developing an effective trial strategy to implement in
the courtroom. A thorough understanding of the technolog-
ical problems involved can be invaluable to the lawyer in
deciding what hard evidence to present, who should be his
witnesses, the questions to ask and how far he should go in
cross-examining the witnesses for the other side. On this
score, it has been pointed out that in environmental litiga-
tion it i3 necessary “that the attorney be as expert as, or
more expert than the expert.”

Lastly, the expert must sit down with the lawyer in a
pre-trial conference and carefully prepare his own direct
testimony. The lawyer will “try to have the expert well-pre-
pared to present his subtle theories in as articulate and as
concrete language as possible. The more vague and ethereal
such testimony is, the more likely it is that the opposition’s
attempts at derision will be complemented and thus fur-
thered, by the general psychological effect the witness has
on the court.”2!

This is also the point at which “clashes of temperaments
and techniques”?? are resolved. “Such a conference ac-
quaints both lawyer and witness with their respective
methods of presentation, the issues considered crucial and
the questions to be asked—in short a complete rapport re-
sulting in a smooth convincing presentation.2?

(ii) Trial. At trial, the technical expert has two princi-
pal functions:

To give testimony interpreting the meaning of techno-
logical evidence for the benefit of the fact-finder, i.e., the
judge or jury, and

To give technical advice to the trial lawyer, particularly
during cross-examination of the other side’s experts.

By far the more important function is the first. The out-
come of an entire environmental lawsuit may depend on
the efficacy of such testimony. If the lawyer does not per-
ceive the necessity for expert testimony on a particular
issue or the pitfalls associated with using technical experts
in such areas, the result could be disaster for his client.

Essentially, the subject matter to which expert testimo-
ny might be directed can be broken down into the following
broad categories: (a) Causal connection; (b} Pollution con-
trol technology; (c) Breach of emission standards; (d) Inju-
ry; and, (e) Damages. :

Each of these categories raises its own special set of
problems which may dictate the use of an expert, as will be
seen in the following text.

Causal Connection

In many environmental lawsuits, one of the most diffi-
cult matters to prove is that the defendant caused the inju-
ry. “Numerous scientific and technical problems arise in
attempts to link activities of a given defendant allegedly
causing pollution with plaintiff’s claimed injury from that



pollution.”?4 These problems can arise in a variety of con-
texts. for example, showing that air, water or noise pollu-
tion from the defendant’s operation and not the operations
of his neighbors caused the injury; showing that an oil slick
which damaged beaches or property came from a particular
ship; or showing that health problems resulted from the de-
fendant’s pollution and not from disease. In such circum-
stances the technical expert may prove invaluable in either
fingering or exculpating the defendant as the responsible
party.

For example, in Russell Transport Ltd. vs. Ontario Mal-
leable Iron,25 technical experts used carefully gathered and
documented evidence to prove that pollutants emitted into
the air from the defendant’s foundry operation caused the
plaintiff’s injury. The plaintiff corporation operated a new
car storage yard adjacent to this foundry. A short while
after commencing operations at this location, it came to the
plaintiff’s attention that the paint on a number of cars in
the yard was becoming pitted and corroded. When a chem-
ist inspected the damage on some of these cars, he found
particles which were determined through microscopic ex-
amination to be ‘“‘red iron rust, black iron scale, white cast
iron, chilled cast iron, grey cast iron or malleable pearl cast
iron particles, some of which were spherical in form, and
manganese sulphide crystal, . . . particles incident to found-
rv operations.”?® To show conclusively that these particles
came from defendant’s foundry, special panels of steel
painted in the same way as the cars?? were exposed in vari-
ous parts of the plaintiff’s premises. After forty-six days
the panels were examined and showed marked pitting. It
was found that “(t)he plates which were exposed in areas
on the plaintiff’s property more remote from the defen-
dant’s plant show that the surface was affected to a lesser
degree.”?8

Causation difficulties requiring the -assistance of experts
also have arisen in disputes over oil spills. For example, in
United States vs. Tanker Monsoon,?% the evidence of an
expert witness showed conclusively that the Monsoon did
not cause an oil spill that fouled a part of the Piscataqua
River in New Hampshire, despite substantial circumstan-
tial evidence indicating responsibility. The Coast Guard re-
ceived a complaint of an oil spill in the river just as the
Monsoon was finishing discharging a cargo of No. 6 Bunker
Oil at a terminal in the same vicinity. There were no traces
of oil around the Monsoon's hull or the pier, but she was
the only tanker at any of the terminals and the spillage was
No. 6 oil. On this basis, the Monsoon was charged by the
Coast Guard with a violation of the Qil Poliution Act™ and
required to post a $10,000 bond and arrange for the clean-
up of the pollution at her own expense before being permit-
ted to set sail. At trial, cliemical analysis of an expert
“showed conclusively ... that although the oil spillage was
No. 6 oil, it was special Navy oil, an irony which was not
pursued—and not the commercial grade carried by the
Monsoon.”

The testimony of experts on the issue of causation can
become crucial in dealing with suspected injuries to health
from environmental hazards which are sophisticated and
not easily traced. There has been recent experience with
this in Toronto in connection with high-lead blood levels, a
condition which causes brain damage in children. In Cana-
da Metal Company Ltd. vs. MacFarlane,® the Ontario
Ministry of the Environment issued two stop orders essen-
tially shutting down the plants of the Canada Metal Com-
pany and Roto-Cast Limited. “The stop orders were issued
immediately after data showing some high-lead blood lev-
els in persons residing near the Canada Metal plant had
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been received by the Air Management Branch from the
City of Toronto's Medical Officer of Health."™? However,
the stop orders were quashed by the Supreme Court of On-
tario after Dr. Henrietta Sax, a lead expert retained by the
defendants testified on the companies’ behalf. The Minis-
try of the Environment did not present any expert testimo-
ny in rebuttal, choosing to rely upon an affidavit of the Di-
rector of the Air Management Branch citing a staff engi-
neer's report “that soil, vegetation and ambient air quality
surveys in the vicinity of the Canada Metal Company plant
had shown levels of lead considerably in excess of these
found in normal urban environments.”3 The court dis-
missed this report, saying, “What possible evidentiary
value is there in the words ‘considerably in excess of those
found in the normal urban environment’? There was no ev-
idence as to what the lead levels were in a normal environ-
ment, let alone what the deponent in his own mind regard-
ed as a normal urban environment. To say that lead levels
in the soil, vegetation and ambient air in the vicinity of the
Canada Metal Plant were in excess . .. of those found in a
normal urban environment, whatever that means, was ab-
solutely worthless.”3* The court also rejected as unsubstan-
tial, evidence cited in the affidavit of blood tests taken by
Dr. Gordon Stopps, Senior Consultant, Environmental
Health, for the Ontario Ministry of Health. “(T)he court
laid great emphasis on the fact that, of 725 persons tested,
722 were in effect found not to have unsafe blood lead lev-
els. In other words, on the basis of the affidavit, 99.6% of
those tested living in the vicinity of the plant showed no
unsafe blood lead levels. Even the reasons for high lead
level content in the three persons were attributable, in
some cases, to other causes.”

Pollution Control Technology

It is not unusual for expert witnesses to be called upon to
testify whether there is technology available which is capa-
ble of averting the pollution problem in question. Such tes-
timony can make or break a case such as a nuisance action,
where the relief sought is an injunction against emitting the
offending pollutant. In the absence of technology capable
of controlling the pollution an injunction might resuit in
closing down the plant and throwing large numbers of pe»-
ple out of work—a prospect some courts find unthinkaute.
The problem as it exists in many courts in the U.S. was put
this way:

(The prosecutor) must also show that technology exists
capable of curing the problen, because whatever the
vogue may become with regard to shutting down pollut™™
ing industries, courts today are extremely reluctant to
enjoin major economic activities. [ am currently dealing
with one industry in Illinois which employs eleven thoy-,
sand people. There is not much dispute about the fact
that they are causing serious environmental degrada-
tion. We demonstrated this to the court, and the court
stmply said to us, “If yvou think I'm crazy enough to put
eleven thousand workers out of wark, yvou're sadly mis-
taken.” ... The role of the public prosecutor, however, is
to do everything possible to eliminate the emission
source. Thus, in terms of proof, the big problem is not
proving the pollution but showing that technology ex-
ists to deal with it. In every case in which | have been

involved, that is the first question the judge has asked
35

The question whether technology existz which is capable
of curing the pollution problem is also important to Cana-
dian courts, though perhaps to a lesser extent than in the
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U.S. Before issuing a preliminary injunction, i.e., a tempo-
rary injunction against emitting the offending pollutants,
Canadian courts follow the traditional American approach
of “balancing the equities,” a process which necessarily in-
volves consideration of the overall social and economic ef-
fects of such action. Some Canadian courts have applied’
the same principles in determining whether to issue a per-
manent injunction. The importance that these courts at-
tach to knowing whether there is technology available ca-
pable of alleviating the pollution problem is illustrated in
the opinion of MacDonnell, J. A., in Bottom vs. Ontario
Leaf Tobacco, where he stated:

The defendant’s factory, employing it is said some two
hundred men, has been equipped with every known de-
vice for preventing the escape of fumes ana smells; it is
impossible to avoid the discomfort caused to the plain-
tiff without stopping the operation of the factory alto-
gether; to grant an injunction prohibiting the present
nuisance would mean the closing of the plant, resulting
not merely in loss to the defendant but in unemploy-
ment disastrous to a small community. .. 38

The court substituted money damages for the injunction.

On the other hand, there have been Canadian cases issu-
ing permanent injunctions against pollution by large indus-
trial operations without even considering whether technol-
ogy exists capable of alleviating the problem. A classic ex-
ample is the case of McKie vs. The K.V.P. Co. Ltd.,>"
where the court, with no idea whether technology capable
of curing the pollution problem was available, permanently
enjoined a kraft paper mill in the Town of Espanola *“from
depositing foreign substances or matter in the Spanish
river which alter the character or quality of the water flow-
ing over the lands of the plaintiff.”™® In so doing, the court
apparently followed the English tradition in granting per-
manent injunctive relief which eschews as a function of the
legislature and not the judiciary consideration of the ques-
tion whether the exercise of the rights of the plaintiff
should be subjugated to the economic interests of the de-
fendant or the community. Several other Canadian cases
have taken the same tack.

A noted Canadian authority suggests that this apparent
conflict in the approach of Canadian courts towards issuing
permanent injunctions is tending to resolve itself in favour
of the English tradition.™ But even if this prediction
proves to be correct, Canadian courts cannot help but be
influenced by the potential economic impact of decisions
affecting major industries. It appears that for this reason
alone, the expert witness will continue to he called upon to
testi{ly whether technology exists capable of curing the pol-
lution problem under examination.

Breach of Emission Standards

One of the least complex issues calling for the evidence
of a technical expert is the question whether a statutory
emission standard or regulation has been breached. The
issue is usually cut-and-dried—was the level of the pollu-
tant greater than that prescribed in the standard? The ser-
vices of an expert are required because many pollutants
cannot be detected and measured without sophisticated
equipment and techniques. .

For example, in air pollution cases it is often necessary to
undertake stack sampling, a complex technique for deter-
mining what pollutants are emitted into the air. An access,
usually an outside ladder, must be erected along the side of
the smoke stack. Then an opening of approximately 14 in.
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in diameter must be made into the walls of the stack in
order to insert the probe. Once the smoke is collected it
must be analyzed in a laboratory to determine if any statu-
tory limitations have been exceeded. If the plaintiff does
not have access to the stack, he may undertake a complex
testing program using elaborate equipment at the receiving
end of the pollution. This is what took place in the Russell
Transport case,*® where an analysis of the dust deposits at
the receiving end proved that the defendant was responsi-
ble for the damage.

Some tests which appear relatively simple to perform
create many problems when a layman attempts to present
the results as evidence. One of these deceptively simple
tests involves the measurement of smoke density using a
Ringelmann Chart. The chart comprises a number of shad-
ed squares which represent various densities of smoke. The
instructions inform the operator that he must stand with
the sun at his back, hold the chart at arm’s length and
match the shaded area with the smoke emerging from the
stack. Recently, it has been suggested that any citizen
using the smoke density chart may give evidence at trial.¥
However, to be sure of having this evidence given its full
weight, it is advisable to have an expert conduct the test.
“Convictions are difficult to obtain because of the notori-
ous inaccuracy of the Ringelmann opacity test. Light con-
ditions, position of the observer, and diameter of the emis-
sion stack are factors which can be raised to cast substan-
tial doubt upon the validity of the test. The (plaintiff) must
be extremely careful to properly prove that the particular
testing2device employed is the one referred to in the legisla-
tion.”™

Beyond the practical reasons for having an expert testify
there may also be legislative restrictions on who may pres-
ent evidence. For instance, under Regulation 15 of.the On-
tario Air Pollution Control Act?* only a provincial officer
may rely upon the smoke density chart to enforce the
Act.* Similar restrictions exist in some states of the U.S.
One such restriction, a practice of the Colorado State De-
partment of Health restricting the certification of experts
in the use of Ringelmann opacity readings to employees of
the State. was recently struck down by the Colorado Dis-
trict Court.*?

Injury

The fact of injury is not always obvious and expert testi-
mony might be required to prove that injury did occur.
Medical experts often are called to testify on this issue
when the activity of the defendant is alleged to be a health
hazard. The difficulty with respect to injury to health js
that the precise harm from exposure to a pollutant, even in
quantities exceeding established limirs, might not be de-
teetable or nught masquerade as another ailment.,

A goud example of how medical experts can be used con-
clusivelv to prove injury from the pollution of the defen-
dant accurred in Maryland vs. Galaxy Chemicai Co. Ltd. 46
In that case, Galaxy Chemical was emitting into the sur-
rounding atmosphere benzene, methylene chloride and
methyl ethyl ketone fumes. These fumes had little odor
and were substantially undetectable in the surrounding
area without scientific instruments. A number of persons
residing in this area complained of headache, nausea,
drowsiness, and abdominal pain. However, the majority of
persons in the neighborhood, some of whom lived next door
to the plant, had no such complaints. If this were the only
evidence of injury offered at trial, the action of the State of
Maryland would have failed. The court would have con- .



cluded that there was no injury, that the complaints of the
neighbors were the result of suggestion or attributable to
causes other than the fumes from the plant.

The state clinched its case with testimony from medical
experts which not only linked the ailments complained of
by the neighbors with the fumes from the plant but also
suggested that the absence of symptoms in others did not
mean that they were unaffected. Three different medical
doctors testified that they had examined a number of the
complaining neighbors and their laboratory tests confirmed
that these people were suffering from pancreatitis, an ail-
ment that can damage the pancreas and lead to diabetes.
One of these experts testified that “{i)t was her opinion
that the operations of Galaxy Chemical Company were ad-
versely affecting the health of the Valley residents. This
opinion was based on several being sick at the same time in
the nature of an epidemic and the laboratory abnormalities
when present in the Valley which upon leaving became nor-
mal again as the patient felt better and improved general-
ly.”47 Each of these experts also testified, in effect, that
“(o)ne can have pancreatitis without symptoms and with-
out knowledge”. The State was able to extract a similar
statement from Dr. Goldstein, a medical expert called on
behalf of Galaxy. On the basis of this evidence, the court
found:

(T)hat the present method of operation of Galaxy
Chemical Company constitutes a nuisance. . .. Without
concluding positively that the present method of opera-
tion s a hazard to health, the Court concludes that it
may be a hazard to health. .. .*®

The Court enjoined the company “from emitting into the
air bevond its property lines, gases, vapours. odors, which
are or may be predicted by reasonable certainty to be inju-
rious to human, plant or animal life-or property. ... ™2

The chances of success on the issue of injury to health
appear to be considerably reduced when medical experts
are in doubt as to the specific injury caused by a pollutant,
even though it is generally accepted that excessive expo-
sure to the pollutant is unhealthy. This lesson was learned
by the plaintiffs in Allyn vs. United States,™ where the
plaintiffs were denied relief, even though they had proven
that they had unusually high carbon monoxide loadings in
their biood resulting from repeated exposure to atmospher-
ic carbon monoxide levels exceeding the limit regarded as
acceptable by the American Conference of Governmental
Industrial Hygienists.®! The court rejected the claim of the
plaintiffs, stating:

The Medicat experts who testified for the plaintiffs and
for the defendant ... were in agreement that, in the
light of the present state of medical knowledge, it can-
not be stated positioely that carboexhemoglobin per-
centageseithin the range of those reflected by the pres-
ent record will have a harmful effect on the persons in-
volved, irrespective of whether such persons are non-
smokers or smokers. The plaintiffs’ expert would merely
sax that, as to non-smokers, there (s a possibility that
toxic effects occurred from the levels of carboxyhemo-
globin that were reached in the non-smokers ... He was
not prepared to go even this far with respect to the pos-
sibility of harmful effects on the smokers. As previously
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stated. the plaintiff Hurt is a heavy smoker ... 7

The Court concluded “that the plaintiff Hurt has failed to
prove that his duties . .. have caused him to he ‘expused to
dangerously high concentration of carbon monoxide,’ which
‘are likely to cause serious disease or fatality".”™!
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Damages

Where money damages are claimed. it is necessary for
the court to calculate in terms of cash the extent of the loss,
suffered by the plaintiff and it is not uncommon for expert
witnesses to be called upon bv the parties to assist the
court in this task. For example, medical experts might be
requested to estimate the degree of physical impairment,
etc.. resulting from a toxic dose of a pollutant.® Or real es-
tate experts might be called upon to estimate the drop in
market value of property which has deteriorated either
physically or aesthetically at the hands of the defendant.’

It is important to distinguish the question of damages
from the question of injury. Sometimes, the failure of a
lawyer or expert to separate these issues in his own mind
can affect the witness® credibility resulting in harm to the -
lawyer’s case. This is particularly true in cases where injury
itself is in dispute—there is no loss to measure in terms of
cash if there is no injury. For example, in Kamo Electric
Cooperative Ltd. vs. Cushard,” an expert witness who ap-
parently failed to distinguish damages from injury testified
at one point that *‘(h)e did not think the value of any real
estate is ever affected by the appearance of power lines."
At the same time, he “put the befure and the after values
(of the farm affected by the power lines) at 351,700 and
{50,150 total damage of $1.500." Needless 1o say, the elec.
tric cooperative that called him as its expert witness lost
the case.

Advisory Function.

The usefulness of a technical expert at trial is not con-
fined to giving testimony. The technical expert is also use.
ful as an advisor to the lawver throughout the course of the
trial. Having his expert "on call for momentary advice on
technical points ... particularly when examining the op-
posing expert”>" can be a boon to the lawver faced with un-
anticipated evidence or a response he doesn’t quite under-
stand.

Also. keeping the technical expert on hand throughout
the trial facilitates communication hetween the lawver and
expert so that at the end of the trial day. they can q. wkiv
“recap the events of the day. discussing wavs to strensthen
the weak areas and capitalize on the strong points thus far
developed.¥

Moreover, the technical expert who is available to ob-
serve all of the proceedings at trial prior to taking the stand
will often be able to present his evidence maore etfectively.
This is usually the case when the opposing experts testify
first. The technical expert then has an opportunity to un-
derstand the techniques used by the other side for conplex
meastrements such as caleadation of aptimoam chimoey
hetght, Pechnieal witnesses who take the stand withont un
derstanding the techniques used by the other <ide may well
give testimony which will serve only to contuse the court
and unjustifiably cause them to-appear incompetent.™

- Credibility and Flaws in Expert Testimony

The testimony of a technical expert is worthless if it is
not helieved. and. in general, most courts are inclined to be
skeptical of expert opinton. As a result, the credibility of
the expert hecomes a major issue in almost every case. The
lawver for the other side can he expected to prod on cross-
examination every aspect of the technieal experi’s presen.
tation.™ If he finds a flaw he will relentlessly pursue it in
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an attempt to hurt irreparably the cause of the side that
called the expert. Such flaws are commonly found:

In the manner in which the expert presents his testimo-

ny;

In the use by the expert of dubious testing equipment or
procedures; or,

In a conflict between the testimony of the expert being
examined and the testimony of another expert.

Some experts have been so emotionally wrenched by such
attacks that they are paranoid about taking the 'stand
again. This need not happen; the credibility issue may not
be a stumbling block to success if the lawyer and his expert
properly prepare before the latter takes the stand.

It is no secret that generally courts do not trust the opin-
ion of technical experts. This bias is aptly illustrated in
cases where courts have been confronted with conflicts be-
tween the scientific evidence of experts and the practical
evidence of lay witnesses. For example, in Southern Cana-
da Power Co. Ltd. vs. The King,5! the Supreme Court ap-
proved a lower court judgment in which lay testimony of
residents in the area as to the cause of a rush of water and
ice that washed out a railway embankment was accepted
over conflicting expert testimony as to causation. Mr. Jus-
tice Davis stated in his opinion that it could be appreciated
if the trial judge has disregarded the expert opinion and re-
lied solely upon the testimony of the lay witnesses. Similar-
ly, in Canadian Copper Co. vs. Lindala,*? the Ontario
Court of Appeals affirmed a trial court opinion preferring
the testimony of eye witnesses that crop damage resulted
from sulfur fumes from the defendant’s plant over the tes-
timony of technical experts that the damage resuited from
disease and not the sulfur fumes.

In cases where both sides present expert evidence, this
natural bias against trusting expert opinion can crystallize
into complete rejection of the opinion of one side’s expert if
there are flaws to be found in his presentation. Even the
expert’s looks, mannerisms, and speech are important.
They may be attacked if the other side believes that they
fail to convey an image of competence and sincerity. As
Sive points out, “(o)ne of the most significant . . . problems
involves the degree to which opposing counsel will attempt
to portray the witness as a composite of several objects of
derision, among which are the feminized male, the un-
worldly sentimentalist. the professor who has never met a
payroll, the enemy of the poor who need more kilowatts
and hard goods, and the intellectual snob."”83

The expert’s attitude on the stand may also destroy the
impact of his testimony. If he appears to be arrogant or ar-
gumentative, he risks having his testimony discounted aito-
gether. An example of the harm assuming such a stance can
do occurred in McKie vs. The K.V.P. Company Ltd.% In
that case, Mr. Justice McRuer, complaining that some of
the expert witnesses called for the defendant found it diffi-
cult to distinguish between the function of a witness and
those of an advocate, rejected outright these witnesses' sci-
entific evidence. He took refuge in the opinion of Sir G. J.
Turner, LJ. in Guldsmith vs. The Tunnbridge Wells Im-
provement Commissioners®> which stated, in effect, that
with all due respect to scientific gentlemen their scientific
examination must have depended much on the state of cir-
cumstances which existed at the times of investigation, the
force of the stream, the state of the weather, etc. On this
basis, he concluded that these experts’ scientific evidence
was secondary to other evidence as to the facts.

The credibility of a technical expert may also be under-
mined on cross-examination if the other side can force him
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to admit that there might have been a defect in his testing
procedure or equipment. A good example of this occurred
in Nelson vs. C. & C. Plywovad Corporation,® a nuisance
action in which the plaintiffs claimed that their well had
been poisoned by phenols deposited in the groundwater at
the defendant’s plant. “(T)he defendant had an engineer

_ testify as to the direction of flow of the groundwater and

his conclusion was that the direction was away from the
Nelson well.” However, the court discounted this testimony
when the other side brought ocut on cross-examination
“that the tests he had made were at high-water time.” An-
other expert for the defendant, a chemist, “testified that
the phenols found in the Nelson well were not the same
phenols deposited by (the defendant).” His testimony was
likewise discounted when opposing counsel brought out on
cross-examination that “there could have been chemical
reaction with other minerals and chemicals in the ground
so that the phenols in the well may have a different chemi-
cal composition than when deposited (by the defen-
dant)."¢? :

Credibility problems commonly crop up when there is a
conflict in testimony given by different experts. This can
happen quite inadvertently, as when different technical ex-
perts are called to give evidence on optimum chimney
height. Even in simple cases involving flat terrain the avail-
able methods of calculation of chimney heights hased on
numerous theoretical predictions and empirical .observa-
tions are very doubtful. Two experts could arrive at such
divergent values as to confuse hopelessly a court attempt-
ing to resolve, for example, a difference on a specific height
between a government authority and an industry. Where
the topography of the site is not flat or where the many
other possible complicating factors exist the problem is still
more confusing. The experts on both sides of a case may be
able to feel that they are presenting the truth and will
argue in favour of assumptions which suit their purpose.®
Experiences in court giving evidence on atmospheric diffu-
sion and the calculation of chimney heights are bound to
evoke unpleasant memories in any technical witness who
has been concerned in them.

The key to avoiding all of these stumbling blocks is prep-
aration and attention to detail. Before he takes the stand,
the expert should take pains not to look seedy or radical.
“Experience has shown that a conservative image is most
impressive to the jury, instilling the idea that your expert is
a man of great sincerity, competence and integrity. His ap-
pearance will be restrained, sans long hair, beard, mod
dress and wire rims. His deportment will be quiet, yet self-
assured, courteous and poised. . .. His diction should be ar-
ticulate and understandable to the farthest juror without
the aid of a public address system ... ."5%

The expert should be reminded-"to answer simply and
truthfully, not to argue, not to regard cross-examination as
a game of wits, not to attempt to {igure out whether an an-
swer will be helpful or harmful, and to leave strategy and
tactics to the lawyers.” ™0 . .

The testimony of the expert should be cast, as far as is
possible, in lay language and should proceed in a logical
fashion readily understandabie to laymen. “The jury will
remember little, if any, of testimony given in highly techni-
cal jargon.”

“It is important that, while obtaining from an expert his
opinion, he also states his reason for it. If part of those rea-
sons is based on an exhibit you should have that exhibit
identified at the time, as an expert is unlikely to be testi-
fying again in the Court of Appeal.”

“It is important that continuous reference be made to
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the empirical tests, investigations, etc. carried out by your
witnesses, for such data will have more impression on the
jury ... T

As to the tests performed by the expert, care must be
taken that they are carried out in an unimpeachable fash-
ion with reliable equipment. The expert should have on
hand detailed accounts of the conditions under which each
test was performed, e.g., temperature, wind velocity, atmo-
spheric conditions, etc. In addition, the expert should be
present, if possible, throughout the trial in order to be bet-
ter equipped to explain any apparent contradictions be-
tween his own testimony and that of other experts giving
evidence in the same proceeding.

Conclusion

Environmental litigation is about to mushroom-—and
with it, the number of scientists entering the court room as
expert witnesses. “The social-values and social-conflicts
questions, resulting from the ‘good guys versus the bad
guys’ issues, will increasingly give way to factual issues in
which the scientists’ participation becomes more and more

important.”7? More than ever before, lawyer and scientist.
will be melding their talents to produce hopefully convine-

ing presentations to put before the courts. Their success in
meeting this challenge will depend on how well both under-
stand the role of the technical expert in environmental
cases.
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their discussion of ecological problems . . . (those) who are
environmentalists are too emotional to provide the practi-
cal ideas needed.
Scientists tend to extend their expertise in environmental
matters into areas of politics and society which are be-
yond their competence. .. ."”
A4. Curlin, Law, Science, and Public Poliex- A Problem in Com-
munication, in W. Thomas, Serentises in the Legal System, at
40-41, (Ann Arbor Science Pub, 1974).

. AL Malowev. Q.C., Expert Evidence in Defending a Crirunal

Case, at Y4, thaw Soc. of Upper Canada Special Lecture Series
1969).

24. J. MacDonald & J. Conway, Encironmental Litigativn. at 251

(University of Wisconsin 1972).

5. (1952) 4 Dom. L.R. 721 (Ont. H.C))
. Idem, at 723.
. These panels were furnished by (General Motors of Canada,

the manufacturer of the new cars stored on the plaintiff's
premises.

. (1852) 4 Dom. L..R. at 726. This evidence might have been im-

proved, for example, by comparing the quantitative rates of
deposition on the plaintiffs property with loeations in the
same general area but more remate from the foundry. As a
rule, such emissions are relatively coarse and tend to settle
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within a distance of a few hundred (eet of the cupola. This may
have forestalled a possihle defence that the plaintiffs were also
near to the Canadian Pacific Railroad. Emissions from steam
locomotives often contain large particles which can be corro-
sive. This was mentioned in the proceeding but the defendant
did not effectively press this point as an alternative explana-
tion for the damage. One technical witness called by the defen-
dant was obviously ineffectual. He apparently did not satisfy
the court that he was sufficiently familiar with the instrument
for measuring sulfur dioxide and moreover kept no proper sec-
ord of wind direction.

. Environmental Reporter 1707, Vol. 1, No. 7651 (1st Cir. Oct.

23, 1970).

. United St. Code, Vol. 3, Section 431-437.

. (1974) Ont. R. 577.

. 11 Canadian Environmental Law News 161 {(1973).

. Idem, at 164.

. Idem, at 164.

. Karanganis, Public Suits: The Search for Evidence, supra, n.

10, at 50-51.

. (1935) Ont. R 205 (C.A), (1935) 2 Dom. L.R. 699. See also

Canada Paper Co. v. Brown (1922), 63 Sup. Court Rep. 243, 66
Dom. 1..R. 287; Belisle v. Canadian Cottons Ltd., (1952) Ont.
Weekly Notes 114 (H.C.), (1947) 2 Dom. L.R. 840; Chadwick v.
Toronto (1914}, 32 Ont. L.R. 111 (H.C.}, aff"'d by C.A,, 32 Ont.
l..R. 115, Ramsay v. Barnes (1913), 5 Ont. Wkly Notes 322.
(1948) 3 Dom. L.R. 201 (Ont. H.C)), aff'd by S.C.C. (1949)
S.C.R. 698.

Idem, at 219, However the court’s action did not have as much
dash as the quoted passage at first blush might indicate. The
court suspended the injunction for six months “in order to give
the defendant an opportunity to provide other means of dis-
pusal of its noxious effluent.” Idem, at 220. Later, the Parlia-
ment of Ontario issued a special act permitting K.V.P. to con-
tinue operating.

Mcl.aren, The Common l.aw Nuisanee Actions and the Enovi-
‘ronmental Battle— Well-Tempered Swords or Bruken Reeds?
10 Osgoode Hall L.J. 505, 552-556 (1972).

Russell Transport v. Ontario Malleable Iron Co. Ltd.. Ref. 26.
D. Estrin & J. Swaigen, Environment on Trial, (New Press
1974).

42. A. Lucas, The Role of the Public, 6 University of British Co-

lumbia Law Review (1971). .

Revised Regulations of Ontario 1970 Reg. 15. Sec. 7, Sub-Sec-
tion 3.

Some suggest that this regulation may be invalid “as there is
nothing in the (Environmental Protection Act) itself to autho-
rize a regulation restricting the common law right of a citizen
Lo lestify on such an everyday occurrence.” Environment on
Trial, Ref. 42.

. Western Alfalfa Corp. v. Air Pollution Variance Board of the

State of Colorado, 3 Environment Reporter-Cases 1399, (Col.
D. Ct. 1971).

1 Env. Reporter-Cases 1661 (Md. Cir. Ct. 1970) permanent in-
junction entered. 2 Env. Reporter-Cases 1199, (Md. Cir. Ct.
1971).

Idem, at 1662.

Idem, st 1666.

. Idem, at 1668.

461 Federal Reporter, Znd Series, 810 (Ct. Cl. 1972).

That level is 50 parts of carbon monoxide per million, It was
noted in Maryland v. Galaxy Chemical Co. Ltd., that “in
Washington, D.C., for the general population they have adopt-
ed a figure of 20 parts per million of carbon dioxide.” /d. at
1662,

2. fdem, ot 817,
3. Idem, Courts may be reluctant to conclude that some sort of

injury must have resulted from over-exposure to puollutants be-
cause of uneasiness regarding the way in which the so-called
“safe” limits might have been set. They may feel that such
limits were set on the hasis of skimpy evidence of harm or as
the result of highly subjective judgments. Some commentators
believe that there may be grounds for such suspicions. See, for
example, the conclusion of J. Hewings in Water Quality and
the Hazard to Health, University of Toronto. 1968.

See the discussion of Aliva v. United States, Reference H0.
See, for example, Kamao Electric Conperative Litd. v. Cushard,
455, South West Reporter, 2d 513 (8. Ct. Mo. 1970).

s ldem.
7. Klein, Making the Most of Your Expert, 46 Conn. B.J. 483,

189 (1972). "A chemical engineer. fur example, can help with
discovery by drafting interrogatories and making the results
understandable.” D. Hadden, Private Damage Suits, in Has-
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sett, Environmental Law at 44 (Inst. of Cont. Leg. Ed.. Ann
Arbor, Mich. 1971).
Idem. !
Note that the lawyer must take care in framing questions to
ask his expert if the latter’s opinion is required on conflicting
evidence adduced in his presence at trial. [n such circumstanc. ~
es the court, in its discretion may require the lawyer either to
make clear the evidence on which the expert is being requested
tu base his conclusion or to put his questions in hypothetical
form. The reason for imposing this requirement was expressed
by the Supreme Court in the fullowing words:
In cases where the expert has heen present throughout the
trial and there is conflict between the witnesses, it is ob-
viously unsatisfactory to ask him to express an opinion
based upon the evidence which he has heard because the
answer to such a question involves the expert in having to
resolve the conflict in accordance with his own view of the
credibility of the witnesses and the jury has no way of
knowing upon what evidence he bases his apinion. When,.
however, there is no conflict in the evidence, the same dif-
ficulty does not necessarily arise and different consider-
ations may therefore arise .... Bleta v. The Quecn,
(1964) S.C.R. 561, 565, 48 Dom. L.R. (2d) 139.
*“(T)he scientist who accepts the role as expert witness must be
aware of the tactics commonly employed during courtroom lit-
igation by opposing attorneys. The most common of these, of
course, is an attempt to demean the witness or to make him
look silly by confusing him or by asking him apparently simple
questions that he cannot answer. Actually, what the opposing
attorney does, and this is certainly no trade secret. is to state
the factual situation to the expert over and over again bhut each
time picking away at it by slightly changing the circumstances
upon which the expert bases his opinion. ... " D. Sive, Scien-
tists in the Courtroom, in W, Thomas, Scientists in the Legal
Svstem, at 105-106 (Ann Arbor Science Pub. 1974).
(1936), S.C.R. 4; 1 Dom. L.R. 331. The expert witnesses did
disagree among themselves tu the theoretical scientific evi-
dence given.
(1920) 51 Dom. L.R. 565 (C.A.) See Re Hum Fong Shee,
(1967, O.R. 220 (C.A.) where the same principle was applied
in resolving a conflict hetween lay and expert testimony. Cf.
Cassan v. Haig (1914), 7 Ont. Wkiy. Notes 267, (C.A.) Revg. 6
Ont. Wkly. Notes 437, 26 Ont. Wkly. Reports £95.
Sive, at 11.

. Reference 37.

(1866) Law Reports Vol. 1, Chancery 349 at 353.
1 E.R.C. 1131 (8. Ct. Mo. 1970).
Idem, See Alsn the discussion of Bortz Coal Co. v. Air Pollu-
tion Commission in text, and the discussion of A. P. Weaver v.
Sanitarv Water Board, FEnv. R.C,, 1497 (Pa. Cmwlith, 1971),
where the court invalidated the hoard’s revocation of a mine
drainage discharge permit because there were no dve tests per-
formed which might have conclusively shown a causal connec-
tion hetween the mining operation and the pollution of a
stream. The court said:
We are by no means certain of the efficacy of dye tests to
this situation or even if such tests are still possible, but it
would seem that traces of dye might have surfaced in the
Kiser spring had dye been placed, at different times, for
example, in the open pit ... and at the exploratory hole
five vards to the south of the spring. This may well have
vielded conclusive evidence and made unnecessary the
bulk of speculative testimony which comprises much of
the record. .. lder at 1301,
As a suppeosition a chimney may be needed 1o dilute aotoxie gas
which oceurs ondy as o very rare situation of at afl, [ may then
be that winds which hlow from a significant direction might
occur only a small proportion of the time. In calculating
heights of chimneyvs six atmospheric stability categories rang-
ing from A to Foare possible. The last is representative of ex-
tremely stable air and is the most unfavourable but occurs
rarelv. Category D) representing average stability at nighttime
usually is accepted for calculations, Use of this factor could re-
sult in a much lower chimney height at less cost though the
small risk would be. at teast, theoretically greater, On such an
issue a cautious expert mayv be at some difference with another
one even if the second uses the same basic formula.
Klein. Reference 37, at 492.
Nive, Heference 21, at 1194,
A, Maloney. Q.C., Expert Ecidence in Defending a Criminal
Case. at 95, (Law Soc. of Lipper Canada Special Series 1969).

. DL Sive, Sarentists in the Courtroom, in W Thomas, Scientists

in the Legal System, at 104 (Ann Arbor Science Pub. 1974).
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HOW TO TESTIFY

If you are awkward, uncertain, or amateurish on the witness
stand, the defense attorney can make you look like a fool and a ras-
cal, and probably will. But if you can testify like an expert and a
gentleman he can't ruffle you. Furthermore, the public, represented
by citizens in the courtroom, will have the feeling that their pro-
perty, possessions, and lives are being expertly protected by capa-
ble professionals in their department. When you are on the witness
stand, your department is on public display as in a merchant's show
window. Why not try to look as good as you are?

Why spend good money on an investigation and lose the
fruits of it on the witness stand? You might as well fumble the
ball after a 90 - yard run, just before you cross the goal line.
Good witness stand techniques will yield more convictions of ras-
cals, fewer injustice to innocent parties, better cooperation from
law enforcement officers, valuable personality development for you
personally, and economy of public funds.

Special thanks are due to Howard Hurd, Deputy District
ttorney in charge of the Complaint Division, County of Los Angeles, .
for many ideas which have been included in this article. Valuable
suggestions have been selected from an excellent paper, 'Instruc-
tions to Witnesses,'" which Mr. Hurd prepared, and have been woven
in among the ideas given on the same subject by arson men.

A. YOUR IMPRESSION ON OTHERS
How to influence people by your
appearance and conduct in court.

When you take the stand, all eves are on you. Just what
the judge and the jury think of your testimony will depend to a great
extent on your appearance. and conduct. If you dress and act the
part of a solid citizen, what you say will have weight with those
who determine the outcome of the trial. A few suggestions follow.
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How to dress.

The most obvious way to make a good courtroom impression on others:
is by rhe way you dress. Your clethes are clearly visible. They
make the first impression. Here are some suggestions worth follow1ng ’

.a. Dress conservatively. As a representative of the department, in'
court on department business, dress accordingly. Wear a suit of
conservative design and color, or your uniform. The suit should
be dark and single-colored. A suit is preferable to gaudy or
flashy clothes, such as sport clothes. Don't wear colors that
clash. Wear a tie and a vhite shirt, never a sport shirt. Stay
away from loud ties and socks. Wear business oxfords, not sport
shoes. A hat will add to your appearance. .

b. Be neat and clean. Appear well scrubbed and exceptionally clean.:
Keep your hands and fingernails clean. Keep your facc shaven
and hair trimmed. Have your suit cleaned and well presscd. Have
your shoes shined. Make sure that your clothes donft look as .
though they have been slept in. You wouldn't ask a juror for a -
job in shabby 2lothes; don't ask him for a conviction in them.

c. Subdue your clothing accessories. Kcep nothing but the esscntials
in your coat. Do not have pencils or cigars protruding from out-
side pockets. Wear no emblems, lodgc pins, or rings. Do.not wear
loud, fancy, or dlstractlng chclry Do not wear firearms in:
court. :

How to present yourself in good courtroom dcmeanor.

Your conduct ard attitude can go a long way in creating a favorable -

reception of the testimony you give in court. These ideas will show
you how.

‘a. Take the oath in a dignified manner. While you are taking the
oath, look at the person who is administering it. Keep your
right hand up until it is fully given. Then seat yourself com- .
fortably in the witness chair. Get your poise.

b. Be yourself. Be natural on the witness stand and feel as- though
you were talking to friends and telling them a story. You will
rake an ideal witness when you get into the frame of mind that

'you are speaking before a sociable, ncighborly gathering. Don't
worry about the effect your testlmony will have on the audience.:
Don't worder what the judge, jury, attorneys, and others. are

thinking about you. Relax and answer the questions in your own
way.
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C.

Remain calm. Xecep your tempcr. Do not become angry or im- -
patient becausec of interruptions of counsel. Never bhocome ar-
rogant or impress the court or jury with your importance. Don't
permit anything to confuse you and make you nervous, irritable,
or excited. Don't be so fecarful or timid that you are not Surc
of anything.

Refrain from making signs. You must not make signs. You must
not nod or shaxc your head or makc signals for yes or no, nor
give signs of epprcval or disapproval of anyonec who is being
questioned. Such signs can't be properly recorded by the steno-
grapher.

B. YOUR SPEECH
How to talk when you ar
on the witness stand.

To assure the value of your testimony, it is important that your

speech convey your competence as well as the full facts resulting from

your investigation. The fruit of much tedious work must not be lost at
the point of delivery, on the witness stand, due to ineffective speech

or improper choice cf words or manner.

1. How to be properly hzard.

The effectiveness of your testimony depends upon your words being
clearly uncerstood in the entire courtroom and on the fact that your
voice creates a favorable impression. Here are some suggestions re-
garding your courtroom voice.

a.

Make your worcds heard clearly in the courtroom. Speak loudly
and enunciate distinctly. Do not run your sentences together.
Do not hurry. Respond to questions as promptly as possible, but
do not rush. Keep in mind that all of the jurors must hear you,
and that the court reporter must take your testimony for the
record, without the need for repetition. If a public address
system is available, use it.

Achieve a pleasing effect by means of your voice. Use your

natural speaking voice, in conversational and steady tones. Do
rot yell or change your tone of voice except for inflections for
emphasis, Speak in a gentle and pleasing tone.

2. How to achieve a good effect by your language.

To place your thoughts clearly and correctly on the record, your
words and language must be well chosen, as follows.
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a. Make the meaning clear. Select your words carefully according
to their proper meanings. Use layman's language and explain,
if asked, any technical terms not undcrstandable to the public.
Avoid vague language and gestures in lieu of words, since they
cannot be recorded in the stenographer's notes.

b. Avoid language faults and imperfcctions. Be as grammatically
correct as possible. Do not use profanity, and avoid ‘speech
crutches (such as oh's and ah's) to fill in the pauses.

3. How to achieve good cffects on the courtroom personnel by mecans of
your attitude and audience contacts.

The proper attitude and behavior on your part, as explained below,
will give weight to your testimony.

a. Be respectful. Be polite and show proper respect to the court.
- Be confident and at ease, and yet speak with authority. How-

ever, avoid acting and being dramatic. Speak with simple sin-
cerity and seriousness, and refrain from sarcasms and clever re-
marks. When cross-examined, use the same tone and attitude- as
you displayed on direct examination. Answer questions with sinm-
plicity and firmness, without any feeling of antagonism or re-
sentment.

b. Address the judge, the jury, or whoever asks the questions. If
it is a trial by the court, speak toward the judge. If it is a
trial by jury, turn toward the jury. When talking at length,
share your glances between the judge or jury and the counsel
table. Direct your answers to the person asking the questions.
Remember at all times that the court reporter has to take down
your words.

C. YOUR RESPONSES
How to answer the questions
of the judge and attorneys.

Your answers are the principal part of the trial on which the
judge or jury base their verdict. The aim of the direct exemination
is to bring out clear-cut evidence from your presentation. Your answers
must be comprehensive but always consisting of specific, objective facts
within your own direct observation. Therefore, your responses must fol-
low closely the questions of your attorney and be void of extraneous ma-
terial not directly bearing on the case. With a calm and courteous de-
livery of the facts you possess, the cross-questioning of the opposing
attorney will not weaken or upset your testimony but rather strengthen

it through the opportunity to re-state parts of it. Here are a few tips
on how to answer @ffectively.
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1. How to receive the questions.

Be very attentive at all times while on the witness stand. You must
focus on the words as well as the meanings of the questions, and es-
tablish their clarity in your mind. If a question is obscure, it
should not be answered until clarified. The record of your testimony
should reflect concise statements clearly related to each question
directly bearing on the case. Your alertness in appraising tie ques-
tions will promote such results.

a. Listen. To be sure you understand thec question, listen carcfully.
Be sure you know what the person raising the question wants.
Listen to the question in its cntirety, and understand it thor-
oughly.

b. Don't answer until the meaning of thc question is clecar. Before
giving your answcer, be sure you have the question clearly in
your mind. If it is poorly phrascd, be certain you know what is
being sought. Don't answer any qucstion you don't undcrstand.

c. Ask to repeat or clarify. If you do not understand the meaning
of a question, say so. Ask to have it repeated or rcad from
the record of the court reporter. If in doubt of the meaning
of the question, ask for a clarification. Do nct try to outguess
the defense attorncy; if his question carries a doublc meaning,
ask specifically what he wants.

d. Double questions. Don't confusc ycur testimony by phrasing a -
single compound answcr to both parts of a double question. If
you get a double question, answer both parts separately.

e. Hypothctical quecstions. Bewarc of hypothetical questions. Do
not hasten to tecstify to such questions, nor to be unnccessarily
drawn into theorctical discussions boyond your facts and obscrva-
tions.

o]

2. How to give the right kind of answers.

It is important that your testimony bc void of elements of vagucnecss
and be built from dircct and objective statements. Your comprchen-
sive testimony should be the sum of simplc and specific facts.

a. Be direct. Statc your answer as simply as possible to get the
desired meaning across. Be responsive to the question. If you
know the answer, give it dircctly and clearly. Talk to the point,
and don't digress. Don't beat around the bush or hedge with your
answers. If you do, later cross-cxamination will attack end may
weaken your testimony.
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g.

Be brief. Boil down your answer to be brief but complete. Say

it briefly, but be sure you actually say it.

Be objecvive. Testify to facts and physical evidence derived

from your own observation. State only what you saw, said, heard,
and did. In a case involving a contract, do not testify to con-
clusions, such as "he agreed," or "it was understood." Be ac-
curate as to what you perceived through your own senses beyond
any doubt, and do not report what probably happened.

Don't report hearsay. State only facts that you personally know

to be true. Don't quote others as having the same opinion. Re-
late conversations exactly as you remember them, using the exact
words and phrases spoken. Avoid hearsay, since it is not admis-
sible as evidence.

Be cautious about yes and no questions. If you can answer a

question by yes or no, do so. However, if a yes or no answer

needs qualifying, say so. If an attorney insists on a yes or

no, either tell him you cannot answer in this manner or answer
him and then ask the judge if you can qualify the yes or no.

Don't say "he" did. Say "Mr. Jones" did. Use the names of the
persons to whom you refer rather than the personal pronouns,

I

he,"” "she," or "they."

Answer completely. Be as explicit as time and conditions allow.
Be precise and complete with vour answers.

3. How to keep within the limits of what you really know.

Answer only the questions you are qualified to answer. Give only
facts you possess. Don't be afraid to divulge the limits of your
knowledge or your mistakes. Here arc a few specific points along
this line.

Say "I don’t know," if you really don't. When you arc surc you
don't know the correct answer, say "I don't know.”" Do not be
afraid to say this in a clear and confident manner. "I don't
know" does not mean ignorance on your part, only that you did
not observe the facts directly,

Say "I don't remember" when you are not positive that you don't

know. Kecep in mind that your saying "I don't know' closes ox-
amination on & point. Do not hesitate to say "I don't remember”
if such is actually the case. Thc attorney may need to ask about
things you have forgotten. Don't say "That is all:" rather say
"That is all I can recollect." This will not close -further in-
quiry into thc subject.
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c. Qualify or limit your answers. If the positive and accurate
answar 1is not known or cannot be substantiated, you must qualify
your ressonses. Avoid positive answers when a lot of unsubstan-
tisted cdetail is involved. Don't bluff an answer. It will get
you invclved.

d. Adnmit your mistakes. If you make a mistake and it is called to
ycur attention, admit it,

4., Hcw to cooperate with your attorney.

Concentrate on the atrtorney's trend of thought and reasoning in posing
the questions. Wait for the complete qQuestion before you formulate
your answer. A simple mistake in your testimony can lose the case.
The pause necassary for framing your answer will also serve to allow
time for raising objections according to court procedure. You must
follow the line of questioning and avoid causing digressions.

a. Address your responses correctly. In a court trial, direct your
answers to the judge. In a trial by jury, direct your answers
to Tne attorney anc to the jury.

b. Resoond slowly. Take all the time you need to assimilate the
question and To give the proper response. Think well before
answering, and do not speak hastily. Organize your thoughts.
Kncw exactly what you want to say, and how to say it. There 1is
rno great rush, but give your answer without hesitancy as soon
as you reasonably can.

c. Rllow time for cbjections. Objections are to keep improper
evidence out of the case. Attorneys object when rules are
violatec, or when they think so. Before answering questions,
allow time for objections. When the opposing lawyer is examing
you, pause long enough to give the Deputy District Attorney time
to interpose an objection. If an objection is made, withhold
furcher testimony until the judge sustains or overrules the ob-
jecrion. :

d. Don't volunteer information. Merely answer the question. If
you don't know the answer, say so, but don't go off on tangents.
Under cross-examindtion the questions will only relate to state-
ments given urder direct examination. Don't be taikative and
open up other areas for cross-examination. ’

S. How to dzal with the opposing attorney.

Remember that the defense attorney, as a part of his job, must look
for loopholes and cortradictions in your testimony, and for opportu-
nities to embarrass you. Thereforc, you must be courtecous and excrcise
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self-control during cross-questioning to avoid all emotional pitfalls.
WWith a calm mind you are best able to remember the facts to which you
testified earlier. The following points will help you deal with the
opposing attorney.

2. Treat both attorncys alike. Answer the defense attorney in the
same courtecous tone used to answer the prosecutor. Show the same
respectful and unbiased attitude.

b, Don't allow yoursclf to be irritated or angered. Be as unemotional
as possible. Stay with the facts which you know, and don't become
confused if the opposition tries unfairly to accuse you and upsct
you. Bewarc of becoming angry or losing your tcmper.

c. Don't be led into an argpment. Remain calm and do not become ar-
gumentative.

d. Don't be misled or trapped. Be prepared for attempts by the de-
fense attorney to distort your statements or lead you into glv1ng
conflicting testimony.

e. Don't be clever. Be sincere and maintain a businesslike attitude
at all times. Refrain from flippant, clever or sarcastic answers.

f. Don'’t be timid. Speak with a calm air of confidence, and don't
be timid as if you-were not sure of your testimony.

D. PRECISION ANC ACCURACY
How to be exact and factual
when you take the stand.

In the presentation of evidence to the court as a
vestlgator you will be interested in the following sugge
ing your testimony precise and accurate.

ions for keep-

.

1. How to assure accuracy on the stand by things you do beforehand. Here
are some 1deas on preparation before you present your case in court
which will help you to testify more accurately.

a. Know your facts well. Before the trial you should be familiar
with all pnases of the case. Know all the facts you may be
called upcn to give. You should be sure of all the proper dates,
‘the addresses, the times of day or night, etc., relating to the
crime, your investigation, and your conversations. Xnowing the
details of the case well will insure accuracy in your answers.
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b. Review your testimony. Study your case thorcughly beforc court
by Teviewing ail your notes and facts. Make a list of the ques-
tions you may be asked, and the best answers. Over-learn impor-
tant facts by reviewing your reports so that you will be able to
testify without hesitation. Review any conversations you have
had prior to taking the stand.

¢. Get help from the District Attorney and your partner in the pre-
paration of the case. Go over the case thoroughly with your
parcner in every cetail several times. Especially do this the
night before thc case comes to trial. Prepare your testimony
with the help of the District Attorncy.

d. Don't discuss rhe case with a witness who has preceded you on
the stand. Don't discuss thc casce with anyone who has testified
until you yoursclf have testified, to prevent coloring your testi-
mony.

Hcw to improve the accuracy of your answers while on the stand.

Your choice of words is a very important part of your giving your
testimeony properly. Here are some idcas from men who have had cx-
parience in testifying.

a. Don't lie. If you stick to the truth and testify only to what
ycu know to b2 true, you have nothing to fear. Cross-cxamina-
tion can't cross you up, and you won't bc caught out on & limb.
A witness caught in a lic at any stage of the proccedlngs will
be condemned as unworthy of belicf by the judge and the jury,
and most if rot all of his testimony will be discredited.

5. Don't exaggerate. State the facts only as they exist. Don't
attempt to color or exaggerate their significance.

c. Don't guess. Hever guess at any of your answers nor at what
an attorney wants for an answer. Tell only what you know.

d. Cuzlify yes or no answers. Ask permission of the court to
cualify @ yes or no answer and thoroughly explain it, if the
enswer warrants it.

e. Select descriptive terms. When giving your opinion or testi-
Tony, try to scloct words that arc cspecially descriptive. For
example, if a wmau was nervous, say "His hands shook,” "His speech
was stumbling," "His forehead was covered with perspiration," etc.

rh

. Give testimony of the substance of a conversation. You arc not
expectéd to remember the exact words that were said, but you are
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expected to remember the substance of a conversation. You may
be able to memorize conversations of this sort, but you are not
expected to do cc.

3. Heow to substantiate the accuracy of your verbal testimony.

Here are some ideas that will help you to refresh your memory on
thz witness stand, and enable you to check on details that you might
otherwise forget.

a. Refer to your notes. If it is necessary to refer to the notes
that you prepared beforehand to help you to substantiate the
facts of the case, do so only after you have asked the judge's
permissicn. Be prepared to answer all the questions of distance,
depth, width, etc., with actual measurements you yourself took.
When you refer to your notes, make certain beforehand that there
are no embarrassing comments in your notebook, since the defense

has a right to examine it and may possibly read some excerpts
aloud.

b. Exhibit cther evidence. Do not testify to what you think without
evidence to back it up. Use photographs whenever it is possible
to describe subject matter. Mark all your exhibits and evidence

sc that when you are asked to acknowledge them you will be able
to do so.

E. FAIRNESS AND JUSTICE
How to achieve and
display fairness.

To be fair and to seem fair are both very important. Having made
your investigation, and having been convinced of guilt, you enter the
trial prejudiced. But you can at least be fair. If you heed the follow-
ing suggestions of experienced men in the field, you may find this easier
to co.

1. How to BE fair.

Here are some ideas on how to do your duty without being an enemy of
the cefendant.

a. Don't be dogmatic. A man is considered innocent until he is
proven guilty beyond a reasonable doubt in criminal cases. If
your opinion is asked, give it, but stay within the limits of
what 1s allowable as expert opinion. Do not make false accusa-
tions. Give your testimony just as it was seen or presented to
you. Never let your personal feelings enter into your tescimony.
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Don't let attorneys put words into your mouth. Allow enough time
to think over the question before you answer it. Don't allow
either attorney to put into your mouth words you don't intend to
say.

Avoid terms that are derogatory. Do not refer to the defendant
in a derogatory manner. Avoid references to race, color, etc.
Try not to color your report, avoiding locaded words and phrases.
tiord your answers so as not to offend anyone whenever possible.
Show completc courtesy to the defense counsel, by addressing him
by his name, preceded by "Mister."

Don't omit the whole truth. Even though some of the facts may
put the defendant in a favorable light, give your testimony in
its entirety. The facts will speak for themselves. Include all
the points, both mejor and minor, that will indicate that you
gave the case & thorough investigation.

to SEEM fair.

0

[R%

e some ideas on how to handle yourself so that you will appear
ely square and just in your testimony.

Don't SEEM prejudiced. You are relating the facts. You are not
the judge or the jury. By your answers you can convince the
court that you have treated and are treating the defendant fairly.
Let the facts spcak for themsclves, to lead the judge or jury to
their own conclusions as to guilt or innocence.

Admit that you talked about the case to others. "Did you talk
tc anycne clse' is used in cross-examination to frighten you
when your credability cannot be attacked any other way. Don't
be afraid to admit that you have talked over the case with
friends, relatives, or attorneys, since this is normal and usual
behavior.

~

Treat both the defense and prosecuting attorneys alike. Be care-
fvl not teo let your manner Or tonc change in your response to

the questions of the defense counsel from your manner in answering
the District Attorney. Don't show any antagonism or resentment.
Give no more weight to the prosecution answers than to the defense
answers.

Don't defend yourself against personal attacks. Cross-exami-
nation is to see if you are honestly mistaken in your testimony.
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Try to understand that both sides arc trying to win the casc.

Personal attacks arc a tool used for this purpose. If you are
absolutely fair and unprejudiced, you need not worry about the
Spposing counsells trying to discredit your teslimony. Don't

arguc with him. The judge and your attorney will protect you

from insult.

e. Don't try to win the audicnce. Don't worry about the effcct of
your answers on the audience during cross-examination.

f. Don't begrudge the defense a favorable point. The inclusion in
your testimony of minor points that may be slightly biased for
the defense will strengthen the court's faith in your testimony,
even though you may feel that it slightly hinders your casc.
might mention that the defendant was "cooperative," but stress
the details of the actual crime. Acknowledge rcadily any infor-
mation you may have which appecars to help the defendant. Don't
hesitate to answer. Never insist on the truth of what is in-
corrcce.

g. Don't arppcar irked by setbacks in your case. Keep animosity
from your mind. You are rcgarded as an expert, so do not beccome
an amateur by bickering about unimportant details. Do not be-
come surly, if a witness changes his story from the original.

h. Don't try tc give your friends an advantage. If you arc a friendly
witness, you will hurt your fricnd's case by a display of partisan-

ship.

OPINION EVIDENCE
Hcw to testify on matters
other than facts.

Since much cf your evidence may bc based on matters of opinion,

you will be interested in some ideas given by expericnced arson in-

vestigators on how to help make your casc a valid one in the prescnta-
tion of your opinions.

Y o )

1.

How to formulate your opinions about thec case so they will stand up
in court.

Here are some suggestions on how to substantiate your testimony by
presenting your opinions properly.

a. Base cach opinion on facts. Tcll the court the facts that cause
" you to form a certein opinion. Usc the facts as prescented in
court to reinforce your testimony. An opinion, if absolutely
neccessary, can be submitted indircctly by describing cvery fact-
ual thipg in connection with irt.

186

You



b. Clarify in your own mind the point at which the facts end and
your czirion begins. Do not add short opinions or cxplanations

Lo cho fa2cIs. I yOu are §iving your opinicon, say sSo. B¢ carc-
ful tc keep what is opinion scparate from what is fact. Give
only facts as facet.

2. How to qualify yoursclf as an expert, so that your opinion will carry
weight.

n

A few ideas from arson men will assist you to substantiate your testi-.
mony by quelifving yourself as an cxpert in court.

a. State thart you arc an expert. Your opinion should only be given
in court when you are called upon and qualified as an cxpert
witness. With the aid of the trial dcputy's questions, classify
yourself as an cxpert in bookmeking, narcotics officer, ete.

b. Give vour =xperience, qualifications, or proofs. When classify-
ing yoursell as an expert, give accurate statements as to your
backgrourd, experience, and preparation, justifying the value
of ycur opinion. Your opinion as an expert witness must be en-
terec into the records of the preliminary hearing. If there is
an expert witness who is mcre qualified than you to answer a
certain question, make this fact known.

3. How to defend your opinion on other grounds than your recognize
expertness.

You won't have to worry much about defending your opinions if they
ére based on sound facts, rather than on hypothetical ideas. Here
are some ways to help prepare yourself to substantiate them,

a. Give your opinion only when asked. The proper time to testify
to your orinion 1is when you are specifically asked for it on
the points pertaining to the offense.

b. Stand by your opinion. Don't be afraid or ashamed of your con-
siderec opinicn. Stick with it. Speak confidently and with
assurance. Your opinion is based on the know-how of experience,
and is not a figment of your imagination.

Lo i

c., Give the facts on which your opinion is based.

d. Give th= rea
ing from the
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G. SUMMARY
Some good advice from your friend,
the prosccuting attorney.

Here in .a nutshell is the evidcencce which was prepared for wit-
nesses by Howard Hurd, Dcputy District Attorney in charge of the Com-
plaeint Division, County of Los Angeles. It is his summary of his own
paper on "Instructions to Witnesses,'" and it is a fitting summary for
this article also.

Understand the question,

Be responsive.

Be courteous and honorable.

Be at ease.

Use the names of t..2 persons to whom you refer.
Take sufficient time to answer the question.
Be honest and fair at all times.

Be truthful. :

Be natural.

Fear nothing.

Answer slowly (Take your time).

DON'T:
" Be too talkative.

" Say "That is all;" but say "That is all I remember."

" Be timid or fearful.

" Argue.

" Be clever.

" Be important.

" Cuess .

" Lose your temper.

" Hurt your friend's case by being partisan.

It is understood that ordinarily you cannot remember the exact
words used.

The judge and lawyers are gentlemen, and the judge especially
will protect you from insult.

Your answers to the opposing attorney should be given in the same
manner, tone, and attitude as your answers to my questions.

Remember that the law presumes you to be truthful.

- Again I say, "Get into the frame of mind that this is a sociable,
neighborly gathering, and you will make an ideal witness."



SUGGESTIONS FOR WITNESSES

T. H. Pruitt
Office of General Counsel
U. S. Environmental Protection Agency
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SUGGESTIONS FOR WITNESSES

The following suggestions are made to you as a prospective
witness in order to lessen the fears and suspicions which almost
everyone has when he first testifies either before a board,
commission, hearing officer, or in court. Even those who have
testified previously encounter a certain anxiety when they hear
they will be called for a repeat performance. When you are pro-
perly prepared, both with regard to the subject matter of your
testimony and your conduct on the witness stand, you should not
have any fear about testifying. You will be thouroughly prepared
as to the subject matter of your testimony. You will also be
instructed with regard to your conduct as a witness. However, in
order to assist in the latter instructions, the following sugges-
tions are given with a firm request that you read what follows
several times before you actually sit in the witness chair.

You undoubtedly will be required to take an oath as a
witness to tell nothing but the truth. The important point to
remember is that there are two ways to tell the truth--one is a
halting, stumbling, hesitant manner, which makes the board member,
hearing officer, judge or jury doubt that you are telling all the
facts in a truthful way, and the other is in a confident, straight-
forward manner, which inspires faith in what you are saying. It
is most important that you do your best to testify in the latter-
manner. To assist you in testifying in such a manner, a list of
time-proven hints and aids which, if followed, will make your
testimony much more effective are listed below.

General Instructions:

(1) If you are to be a witness in a case involving
testimony concerning the appearance of an object, place, con-
dition, etc., try to refresh your recollection by again inspect-
ing the object, place or condition, etc., before the hearing or
trial. While making such inspection, close your eyes and try to
picture the item and recall, if you can, the important points of
your testimony. Repeat the test until you have thoroughly
familairized yourself with the features of your testimony that
will be given. :
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(2) Before you testify, visit a cout trial or board
hearing and listen to other witnesses testifying. This will make
you familiar with such surroundings and help you to understand-
some of the things you will come up against when you testify. At
least be present at the hearing of the matter in which you are to
testify in sufficient time to hear other witnesses testify before
you take the witness chair.

(3) A good witness listens to the question and then answers
it calmly and directly in a sincere manner. He knows the facts and
can communicate them. He testifies the same way on cross-examination
as he does on direct examination.

(4) Wear neat, clean clothes when you are to testify.
Dress conservatively.

(5) Do not chew gum while testifying or taking an oath.

Speak clearly and do not mumble. Of course, you will not be per-
mitted to smoke while testifying.

Direct Examination:

In a discussion on administrative procedures, E. Barrett
Prettyman, Retired Chief Judge, U.S. Court of Appeals for the
District of Columbia, gave the following advice:

"The best form of oral testimony is a

series of short, accurate, and complete
statements of fact.., Again it is to be
emphasized that the testimony will be

read by the finder of the facts, and that

he will draw his findings from what he reads...
Confused, discursive, incomplete statements

of fact do not yield satisfactory findings."

(6) Stand upright when taking the ocath. Pay attention and
say "I do" clearly. Do not slouch in the witness chair.

(7) Do not memorize what you are going to say as a witness.
If you have prepared such answers to possible questions, by all
means do not memorize such answers. It is, however, very important
that you familiarize yourself as much as possible with the facts
about which you will be called upon to testify.
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(8) Be serious at all times. Avoid laughing and talking
about the case in the halls, restrooms or any place in the bulld—
ing where the hearing or trial is being held.

(9) While testifying, talk to the board member, hearing
officer or jury. Look at him or them most of the time, and
speak frankly and openly as you would to any friend or neighbor.
Do not cover your mouth with yourhand. Speak clearly and loudly
enough so that anyone in the hearing room or courtroom can hear
you easily. At all times make certain that the reporter taking
the verbatim record of your testimony is able to hear you and
record what you actually say. The case will be decided entirely
on the words that are finally reported as having been the testi-
mony given at the hearing or trial. Always make sure that you
give a complete statement in a complete sentence. Half statements
or incomplete sentences may convey your thought in the context of
the hearing but may be unintelligible when read from the cold
record many months later.

Cross Examination:

Concerning cross examination, Judge Prettyman gives the
following advice to prospective witnesses:

"Don't argue. Don't fence. Don't guess. Don't make
wisecracks. Don't take sides. Don't get irritated.
Think first, then speak. If you do not know the
answer to a question, say so. If you do not know the
answer but have an-opinion or belief on the subject
based on information, say exactly that and let the
hearing officer decide whether you shall or shall not
give such information as you have. If a "yes or no"
answer to a gestion is demanded but you think that a
qualification should be made to any such answer, give
the "yes or no" and at once request permission to
explain your answer. Don't worry about the effect an
answer may have. Don't worry about being bulldozed or
embarrassed; counsel will protect you. If you know
the answer to a gquestion, state it as precisely and
succinctly as you can. The best protection against
extensive cross esamination is to be brief, absolutely
accurate, and entirely calm."

(10) The hearing officer, board member or jury only wants
the facts; not hearsay, nor your conclusions, nor opinions. You
usually cannot testify about what someone else has told you.

(11) Be polite always, even to the other attorney.

(12) Do not be a smart aleck or cocky witness. This

will lose you the respect and objectivity of the trier of the
facts in the case.
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(13) Do not exaggerate or embroider your testimony.

(14) Stop instantly when the judge, hearing officer or
board member interrupts, or when the other attorney objects to what
you say. Do not try to sneak your answer in.

(15) Do not nod your head for a "yes" or "no" answer.
Speak out clearly. The reporter must hear an answer to record it.

(16) If the question is about distances or time and your
answer is only an estimate, be certain that you say it is only an
estimate.

(17) Listen carefully to the gquestions asked of you. No
matter how nice the other attorney may seem on cross-examination,
he may be trying to hurt you as a witness. Understand the guestion.
Have it repeated if necessary; then give a thoughtful, considered
answer. Do not give a snap answer without thinking. You cannot
be rushed into answering, although, of course, it would look bad
to take so much time on each question that the board member, hearing
officer of jury would think that you are making up the answers.

(18) Answer the question that is asked--not the question
that you think the examiner (particularly the cross-examiner)
intended to ask. The printed record shows only the guestion asked,
not what was in the examiner's mind and a nonresponsive answer may
be very detrimental to your side's case. This situation exists when
the witness thinks "I know what he is after but he hasn't asked
for it." Answer only what is asked.

(19) Explain your answers if necessary. This is better
than a simple "yes or no". Give an answer in your own words.
If a question cannot be truthfully answered with a "yes or no"
you have a right to explain the answer.

(20) Answer directly and simply the question asked you
and then stop. Never volunteer information.

(21) If by chance your answer was wrong, correct it
immediately; if your answer was not clear, clarify it immediately.

(22) You are sworn to tell the truth. Tell it. Every
material truth should be readily admitted, even if not to the
advantage of the party for whom you are testifying. Do not stop
to figure out whether your answer will help or hurt your side.
Just answer the question to the best of your memory.
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(23) Give positive, definite answers when at all possible.
Avoid saying "I think", "I believe", "in my opinion". If you do
not know, say so. Do not make up an answer. You can be positive
about the important things which you naturally would remember. If
asked about little details which a person naturally would not
remember it is best to say that you do not remember, but do not
let the cross-examiner place you in the trap of answering question
after question with "I don't know".

(24) Do not act nervous. Avoid mannerisms which will make
it appear that you are scared, or not telling the truth or all that
you know.

(25) Above all, it is most important that you do not lose
your temper. Testifying at length is tiring. It causes fatigue.
You will recognize fatigue by certain symptoms: (a) tiredness,

(b) crossness, (c) nervousness, (d) anger, (e) careless answers,
(f) willingness to say anything or answer any question in order to
leave the witness stand. When you feel these symptoms, recognize
them and strive to overcome fatigue. Remember that some attorneys
on cross-examination are trying to wear you out so you will lose
your temper and say things that are not correct, or that will hurt
you or your testimony. Do not let this happen.

(26) If you do not want to answer a question, do not ask
the judge, hearing officer or board member whether you must answer
it. If it is an improper question, your attorney will object for
you. Do not ask the pIESldlng officer, judge or board member
for advice.

(27) Do not look at your attorney or at the judge, hearing
officer or board member for help in answering a question. You are
on your own. If the question is an improper one, your attorney
will object. If the judge, hearing officer or board member then
says to answer it, do so.

(28) Do not hedge or argue with the opposing attorney.

(29) There are several questions which are know as
"trick questions". That is, if you answer them the way the
opposing attorney hopes you will, he can make your answer sound
bad. Here are two of them:

(a) "Have you talked to anybody about this matter?"™

If you say "no," the hearing officer or board member, or a
seasoned jury, will know that is not right because good lawyers
always talk to the witnesses before they testify. If you say
"yves," the lawyer may try to infer that you were told what to say.
The best thing to say is that you have talked to .ir.

your lawyer, to the appellant, etc.. and that you were just asked
what the facts were. All we want vou to do is simply tell the truth.

-
0
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(b) "Are you getting paid to testify in this appeal?"”
The lawyer asking this hopes your answer will be "yes," thereby
inferring that you are being paid to say what your side wants you
to say. Your answer should be something like "No, I am not getting
paid to testify; I am only getting compensation for my time off
from work, and the expense it is costing me to be here." A witness
should never be paid a contingency fee as it indicates strongly
that since his compensation depends upon the results, he will be
inclined to overstate the case.

Prepared by:

Legal Support Division
Environmental Protection Agency
Room 809

Cystal Mall #2

Washington, D.C. 20460

Telephone Area Code 703/557-7330



THE CHAIN OF CUSTODY RULE AND THE
COLLECTION AND TRANSMISSION OF SAMPLES

Problem

In order to introduce in evidence any tests of water samples
where the sample has passed through several hands, you must account
for the continuous custody of the sample from the time taken to the
time of analysis, and you must also show that the sample was pro-
perly preserved or cared for until analysis. '

Discussion

When you testify regarding your role in either sampling or -
testing, be prepared for extensive cross examination by the dis-
charger's attorney attempting to show that there has been a "break"
in the chain of custody of the sample taken. That is, the attorney
will attempt to show that (a) the sample has been confused with a
sample from another source, (b) the sample was contanimated after
the sampling process and before testing, or (c¢) we cannot account
for the whereabouts of the sample for a period of time before
testing, thus the presence of pollution may be due to some unspeci-
fied occurrence while the sample was out of our custody. Most of
the "chain of evidence" problems can be avoided by following these
four recommendations:

1. To the maximum extent possible, make sure as few people
as possible handle the sample. 1In order to prove the "chain of
custody,"” the United States Attorney will have to call every person
who had possession of the sample from the time it was taken until
testing was completed, and a lenghty parade of witnesses to the
stand not only gives the discharger's attorney the maximum number
of targets for cross examination, but also creates a substantial
preparation problem for the government's attorney.

2. Attach a tag to the sample container containing spaces
on which the following information can be recorded.

(a) Name of person having custody of sample,

(b) Hour and date when sample is received,

(c) How sample is delivered (mail, hand delivered, etc.),
(d) Person to whom sample forwarded, :

(e) Date, time and method of forwarding.
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This information should be recorded by each person who handles
the sample, so that one can examine the transfer tag and follow the
progress -of the sample from collection to testing. The following
may be used as a guide in preparing transfer tags, if printed omnes
are not available.

1. NAME 3. NAME
HOUR & DATE RECEIVED HOUR & DATE RECEIVED
DELIVERY METHOD DELIVERY METHOD T
DELIVERED TO DELIVERED TO
DELIVERED ON DELIVERED ON

2. NAME 4. NAME
HOUR & DATE RECEIVED HOUR & DATE RECEIVED __
DELIVERY METHOD DELIVERY METHOD
DELIVERED TO DELIVERED TO
DELIVERED ON DELIVERED ON

3. The transfer tag should be firmly attached to the sample
jar immediately upon obtaining the sample, and should not be removed
at any time. If possible, use a metal seal or heavy clip to secure
the tag to the container to eliminate any claim that tags could have
been mistakenly exchanged after sampling.

4. After filling, the sample container should be sealed with
a gummed lable or other device which prevents the opening of the
container without breaking the seal. By this method the chemist
can be certain that the sample has not been tampered with prior to
delivery to him.

Examples

1. "A", an EPA employee, obtains a sample of the Jones Company's
effluent on January 6, 1971. He gives it to Smith who asks his
newspaper boy to deliver it to the local EPA lab for testing. Although
the lab technician testified at trial that he found a sample on his
doorstep on the following day marked "Jones Company effluent - 1/6/71!\
and performed his tests properly, the judge would probably refuse to
accept the sample in evidence on the basis that EPA could not account
for its continuous custody prior to testing, with the result that .
the case would be dismissed if the sample was the only proof that the
Company was discharging "refuse". '

2. The criminal case against the Smith Company came to trial
four years after the samples were taken due to a backlog on the local
court's docket. As a result of reviewing the information on the transfer
tag attached to the sample, all EPA personnel involved in the sampling
and the handling of the sample were able to refresh their memories as to
the steps they had followed four years earlier and the sample was ad-
mitted into evidence and a conviction obtained.
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THE CHAIN OF CUSTODY RULE AND
THE LABORATORY ANALYSIS OF SAMPLES

Problem

As noted in section III, you must account for the continuous
care and custody of all samples from the time of collection to the
time of analysis. The following recommended procedures are intended.
to ensure that the attorney for the discharger cannot successfully
claim that there has been a "break" in the chain of custody once the
sample has reached the laboratory.

Discussion

Each permanent laboratory should designate one full time
employee as a "sample custodian." Since this individual will be
called as a witness in all court cases in which samples analyzed by
the lab are offered in evidence, he should be an effective speaker
and the sort of person who will not easily be confused or upset by
cross—-examination. In addition to appointing a custodian, the
laboratory should set aside a '"sample room." This should be a clean,
dry, isolated room which contains refrigeration facilities and is
capable of being securely locked from the outside. The custodian
is responsible for maintaining a bound log book in which he will
record the following information with respect to each sample
received:

. Name of person receiving the sample

. Data received

. Source of sample (Company, municipality, etc.)
. Sample number from tag

. How transmitted (mail, courier, etc.)

. Accession number assigned by laboratory

AU W

The following procedures should be observed in order to
satisfy the "chain of custody" requirements within the lab:

1. All samples should be handled by the minimum possible
number of persons.

2. All incoming samples shall be received only by the

custodian, who will indicate receipt of the sample on the transfer
tag attached to the container.
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3. Immediately upon receipt the custodian will affix an
accession number to the attached tag, record the required information
in the log book and place the sample in the sample room, which will
be locked at all times except when samples are removed or replaced
by the custodian. To the maximum extent possible, only the custodian
should be permitted in the sample room.

4. The custodian will ensure that heat-sensitive or light-
sensitive samples, or other sample materials having unusual physical
characteristics or requiring special handling are properly stored
and maintained.

5. Only the custodian will distribute samples to personnel who .
are to perform tests. The custodian will ensure that the laboratory
personnel complete the required receipt information on the tag prior
to surrendering custody of the sample.

6. Laboratory personnel should examine the seal on the
container prior to opening and should be prepared to testify that
their examination of the container indicated that it had not been
opened or otherwise tampered with.

7. The discharger's attorney will probably be able to
establish that Standard Methods is the water analysis "Bible" though
there are admittely other authoritative texts. If laboratory
personnel vary the procedure set in Standard Methods, they should
be prepared to justify their decision during cross-examination.

8. Laboratory personnel are responsible for the care and
custody of the sample once it is handed over to them and should be
prepared to testify that the sample was in their possession and
view or securely locked up at all times from the moment it was
received from the custodian until the tests were run.

9. Once the sample testing is completed, the unused portion
of the sample together with all identifying tags should be returned
to the custodian who will complete the receipt tag and retain the
tagged sample in the sample room until it is required for trial.

10. The person conducting laboratory tests should prepare
complete and detailed notes describing the sample (by origin and
sample identification number), the procedures performed and the
results of the testing. The notes should be typed up, signed and
dated by the person performing the tests and retained as a per-
manent record in the laboratory. 1In the event that the person who
performed the tests is not available as a witness at time of trial,
the government may be able to introduce the notes in evidence under
the Federal Business Records Act.



11. Samples, tags and laboratory records of tests may be
destroyed only upon the order of the laboratory director, who will
first confer with the regional enforcement officer to make certain
that the information and samples are no longer required.

Examples

1. "J", a chemist in an EPA laboratory, completed testing
a sample taken from the Jones Company's outfall. Knowing that no
further tests would be run on the sample, he threw out the two cards
attached to the neck of the sample bottle and returned the bottle to
the sample room with a note stating "Remainder of Jones Company
sample. Testing completed 8-6-71." Since the custodian was not in .
the unlocked room, the error was not discovered until the case '
was ready for trial 1 1/2 years later, when the government attorney
was forced to spend two weeks attempting to determine the names of
the various people who had handled the sample, since the transfer
tag containing this information was not available.

2. "J", and EPA chemist, received a sample from the custodian
at 4:45 on Friday afternoon. He left the sample on lab table during
the weekend, but completed his testing promptly on Monday and found
high concentrations of cyanide. At trial, the discharger's attorney
carefully examined each witness who had custody of the sample and
discovered the above facts. During a lengthy (and unpleasant) cross-
examination "J" was forced to admit that: (a) "Someone" could have
added cyanide or switched sample bags on the bottle during the
weekend; (b) he could not testify "with absolute certainty" that the
bottle he tested on Monday was the same one he left on Friday since
"all sample containers look pretty much the same," though the infor-
mation on the tag was identical; (c¢) "J" knew that he should have
returned the bottle to the custodian before leaving the lab;

(d) cleaning personnel had access to the lab over the weekend, and
(e) he really didn't know what, if anything, had happened to the
sample over the 48 hours it sat unattended on the lab table.
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THE FIFTH AMENDMENT RIGHT
AGAINST SELF INCRIMINATION

Problem

The Fifth Amendment of the United States Consitution provides
in part that no person shall be compelled in any criminal case to be a
witness against himself. This section discusses the scope of the
protection afforded by the Fifth Amendment as applied to discussions.
and interviews with the officers or employees of a discharger. '

Discussion

The 1889 Refuse Act is a criminal statute providing for fines

"up to $2500.00 and prison sentences of up to one year. Therefore,
whenever you are involved in the investigation of a Refuse Act

criminal case, the possibility of a Fifth Amendment problem is always
present. However, the right against self incrimination may not be
claimed by a corporation and is not available in civil cases. Therefore
the followed suggested procedure is limited solely to the investigation
of criminal cases against individuals, proprietorships (an unincorpo-
rated business owned by one man) or partnerships (a business owned

by two or more men which is not incorporated). (See the attached
"Guidelines," section 2.e., for the description of a typical criminal
case under the Refuse Act.)

If you find that you are involved in the investigation of a
Refuse Act criminal case against either a proprietorship, partnership
or an individual person, do not attempt to discuss any aspect of the
case with the individual or any employee of the proprietorship or
partnership unless:

(a) the regional enforcement officer or a number of his
staff is present, or

(b) you have discussed the matter in advance with the regional
enforcement officer and have received instructions as to scope and
content of the interview. 1In all other situations, you need not be
concerned about a "Fifth Amendment" problem, and may conduct sampling,
etc., in the manner described in other portions of the manual.



THE FOURTH AMENDMENT PROTECTION AGAINST
UNREASONABLE SEARCHES AND SEIZURES

Problem

The Fourth Amendment of the United States Constitution
provides that the people should be secure in their persons, houses,
papers and effects from "unreasonable searches and seizures." 1In
the event that you obtain samples or other evidence of a violation
by means of an "unreasonable" search, this evidence cannot be
introduced at trial.

Discussion

Any time that you enter private property without the consent
of the owner in order to gather any evidence of a violation, you run
the risk that the discharger may claim that information obtained in
this manner was the result of an "unreasonable search and seizure"
and cannot be admitted in evidence against him. Unlike the Fith
Amendment right against self incrimination, both individuals and
corporations may claim the benefit of the Fourth Amendment in either
a civil or a criminal case. Therefore, if at any time you find it
necessary to enter a discharger's plant to inspect the facility,
examine records, cross onto his property to obtain a sample, or in
any way enter privately owned property during the course of an
investigation, you must obtain the consent of the property owner or
the person in charge. To obtain a valid consent follow these five
steps:

1. Locate the owner, plant manager or other responsible
plant official who states to your satisfaction that he has authority
to allow you to enter the premises.

2. Tell this person that you are from EPA and show him
your credentials.

3. Explain that you wish to obtain a sample from his coking
plant, inspect his records, locate an outfall, etc.

4. Request that he give his consent on behalf of the Company
for you to take the sample, inspect, etc.

To ensure that there is no misunderstanding, at least one other
EPA employee should be present when the above facts are explained and
the consent obtained. For purposes of future testimony in court, each
of you should prepare and retain notes covering the above five points,
and also including: ‘
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1. The name and title of the person from whom the consent
was obtained.

2. The date, time and place when the consent was obtained.
The law requires that any consent given must be "informed" and
"voluntary." This means that any consent obtained by threats,
misleading information, or other questionable methods may not be
admissible in evidence. Therefore, be frank and open with the Company's
representative as to the reason for your visit and attempt to answer
his questions fully. In the event that you do not obtain a consent
after you have discussed the matter, leave the premises immediately
and contact your regional enforcement officer and ask if he will
assist you in obtaining a search warrant.

Examples

1. EPA personnel called on "X" plant requesting permission
to enter and sample the Company's effluent which was discharged rom
an outfall located on Company property. They talked with Mr. Johnson
who identified himself as a custodian and said "none of the big bosses
are around, but you can look if you want to." Since Mr. Johnson, as
a custodian, may be merely a cleaning man who has no authority to
consent to a search, the EPA personnel should either (a) make certain
that he does, in fact, have the authority and, if not (b) find someone
who does and attempt to obtain his consent.

2. On August 30, 1971, "J", an EPA employee, was sampling on
the Chlorine River in a rowboat when he noticed an outfall pipe on
the shore about five feet from the edge of the water. "J" climbed
a low fence which had a sign on it "Property of Jones Company”,
filled a sample container and returned to the boat. He was only on
Jones property for 30 seconds, did not disturb anything and spoke
to no one. On returning to the office, "J" did not mention to his
supervisor how he had obtained the sample. Testing of the sample
disclosed high concentrations of phenol, cyanide and ammonia and,
since the Jones Company had failed to apply for a Refuse Act permit,
a civil suit was commended to enjoin the Company from further dis-
charges. In the process of preparing for trial, the Company's
attorney took "J's" deposition (statement under oath), discovered
the above facts and immediately filed a Motion to Supress the sampling
results on the basis that the evidence was obtained by means of an
unreasonable search and seizure in violation of the Fourth Amendment
of the U.S. Constitution. Although the judge has not yet ruled on



the Motion, the case has been delayed for two months while the attorneys
filed briefs, and the Jones Company has continued to discharge. The
United States Attorney has privately indicated to "J's" supervisor

that he expects to lose the pending Motion and if this occurs, it will
be necessary to obtain new samples and begin the case again.

Mr. Thomas H. Truitt

Legal Support Division

Office for General Counsel
Environmental Protection Agency
Room 809, Crystal Mall #2
Washington, D.C. 20460
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APPEARANCE AS WITNESS
A OBJECTIVE
To make the employee a better witness in the event he is called
upon to testify in civil and criminal proceedings pursuant to the
Federal Insecticide, Fungicide, and Rodenticide Act, as amended.

B PERSONAL APPEARANCE

A well groomed, neatly atfired witness makes a more favorable
impression in the courtroom.

C GENERAL CONDUCT IN COURTROOM AND VICINITY

See Exhibit 22A, A Guide to Deportment in the Courtroom for more
detailed information regarding appearance as a witness.

l. Your conduct should reflect the solemn nature of the Jud1c1a1
. proceedings.

2. Don't discuss the case with the defendant or his attorney.

3. Do not whisper or talk to another person, or cause any
dlsturbances in the courtroom.

4, Do not talk to the jurors or discuss the case within their hearing.
5. Do not sit within the enclosure unless instructed to do so.
6. Do not bring magazines or newspapers into the courtroom.

7. Show no incredulity or surprise at any testimony given from the
witness stand or at statements made by the defense attorney.

8. Be on time when court opens and be available immediately when
called to testify.

D PROPER TECHNIQUE ON THE WITNESS STAND

1. When called to the witness stand, unless previously sworn,
go directly to the desk of the clerk of the court to be sworn.

2. Take the oath in a solemn manner. Then proceed to the
witness chair. If you have a long or difficult name, give a
card or paper with the correct spelling to the court steno-
grapher.

3. Assume and maintain proper posture, bearing and demeanor.

June 1975 — Pesticides Inspeciion Manual
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Appearance As Witness

i.

Je

n.

Sit erectly, but don't appear stiff or tense.

Always be courteous, say '"Yes Sir/Mam" and "No Sir/
Mam, "

Speak in a clear, distinct and well modulated voice.

Look at and speak distinctly to the jury. Speak plainly
enough so the farthest juror can hear you.

Do not speak to the judge unless he asks you a question.
Be factual.

Do not show hostility toward the defendant.

Do not use idioms or language peculiar to your profession.
Be well poised and under self control.

In your effort to appear impartial and unbiased, do not
become listless or "dead pan.' Be natural, candid, frank,
and ''alive." :

Do not appear impatient or overly anxious to testify.

Do not have anything in your mouth. This includes gum,
toothpick; tobacco, candy or food.

Keep your hands away from your mouth, face and head.

Attempt to minimize nervous tendencies, such as, arranging
clothes, tie, etc.

E THE DIRECT EXAMINATION

The following guidelines are applicable to both direct and re-direct
examination,

1. Laying the Foundation For Your Testimony

a.

b.

Questions pertaining to your identification, occupation and
qualifications are usually asked first.

The next questions are usually asked to indicate the scope and
relevancy of your testimony.

June 19775
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Appearance As Witness

2. Your Testimony

a. Always tell the truth,

b. Answer only the question asked. Do not volunteer additional
information.

c. Do not be afraid to say, "I don't know, " if indeed you do not

know the answer. This answer should never be used to -
be evasive. -

d. Do not give personal opiriions.

e. Do not be hesitant about using your contemporaneous notes
to refresh your memory and you should do so in cases of
complicated figures, dates, etc.

f. If you do refresh your memory from notes, the defense has

the right to examine them and make them an exhibit in the
case,

g. If the defense objects to a question, do not try to get in an-
answer before the judge has ruled on the objection.

F CROSS EXAMINATION

The folloWing_-guidelines are applicable to both cross and re-cross
examination.

1. A. through g. under 22E2. are equally 1mportant when testifying
under cross examination. .

2. Under cross examination you may be subjected to more vigorous
questioning than you were under direct examination.

3. The defense attorney may attempt to intimidate you by attacking’
your veracity and integrity or by uncomplimentary references to:
your qualifications or length of service or by emphasizing errors
you have made, If this occurs, you should remain calm and -
answer the question asked unless an objection is raised by the
attorney and sustained by the the judge.

4. If the cross examiner attempts to confuse you vnth rapld questions’
you should:

a. Answer him deliberately and at a comfortable péoe..,

b. Ask him to repeat or restate any unclear or confusi'ng‘_questi'ori_‘.'

. June 18970 PYestuicides lnspection Manual
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Appearance As Witness

5. Do not attempt to be argumentative with the cross-examiner
if he interrupts your testimony. The U. S. or EPA Attorney
should make an objection to the judge if the interruption is ’
not warranted.

6. He may ask a double or two pronged question. Ask him to
restate it or carefully answer each part separately.

7. Beware of questions to which he demands a ''Yes" or '""No"
answer if the question cannot be properly answered with a
yes or no.

8. If the cross examiner should misquote any of your earlier
testimony when asking a question you may correct the mis-
quote before answering the question.

9. If you make an error while testifying, correct it at the first
opportunity. If you discover the error after you have com-
pleted your testimony and have been dismissed, you should
discuss the matter with the U. S. Attorney. If you are caught
in an error, admit it and explain it if possible,

G PROPER CONDUCT AFTER TRIAL

After the trial is completed you should continue to conduct your-
self in a manner to bring credit on yourself and the Agency. You
should make no public display of elation or disappointment over
the outcome of the case.

If there is an occasion to speak to the defendants you should be
courteous regardless of their demeanor.

21z
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Appearance As Witness

A Guide to Deportment in the Courtroom

Court contests are often won by the side mustering the most impressive
witnesses. An impressive witness is not necessarily one endowed with
spellbinding powers of speech nor one possessed of profound knowledge.
He is usually one who in testifying impresses his listeners with his
honesty, straightforwardness, knowledge, and truthfulness.

There are, of course, the "brilliant witnesses' - those who display the
happy faculty of stating facts, no matter how complex, in simple under-
standable language; who in cross-examination turn every opportunity to
their advantage, thoroughly routing the opposing legal forces. This
guide will not make of you any such superb witness; nor is that its
purpose. Rather we think that by enunciating some of the principles
growing out of our experiences in the courtroom, we may be able to help
you to become a somewhat better witness. Some of these principles you
have heard before and some are so obvious as to be almost unnecessary.
But we think we can all benefit by their restatement.

Naturally, a witness, to be effective, must make his statements under-
standable and must have them accepted as truth by the judge and jury.

It is not enough that he tell thé truth; he must also give the impression

of telling the truth. The effectiveness of his testimony is determined

not by the statements he makes but by .those the judge and jury understand
and believe. As the lawyers would put it, it is a question of his clarity
and his credibility. '

The credibility of a witness is the product of a multitude of factors, not
the least important of which are seemingly insignificant personal traits
of the witness. Whether a witness is to be believed is a personal deter-
mination for the judge and each of the 12 on the jury, all of whom, it
should be remembered, are only men and women, subject to human whim
and frailty. Try as they will to achieve that perfection in objectivity and
fairness which is the goal of our courts, they will almost invariably
evaluate a witness principally on the basis of their own personal and
subjective standards. It is not surprising, therefore, that intangible

and unreasoned elements often shape their appraisal of witnesses. Often
these elements have their origin in the appearance and general demeanor
of the witness; his attire, how he walks, his posture, how he sits on

the stand, how he answers questions, the inflection to his voice, the
emphasis in his speech, his facial expressions, his gestures. These and
other qualities begin to operate in subtle ways in shaping the jury's ‘
appraisal of the witness from the moment he steps up in response to the
call of his name. The effect and weight of his testimony will be largely
determined by that appraisal.
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Appearance As Witness

Besides being truthful and honest, making a favorable impression upon
the judge and jury should be the first aim of the witness. Itis axiomatic
that you can't please everyone. It is equally true that you do not have
much control over certain attributes such as face, figure, quality of
voice, etc., that nature has bestowed upon you, some of which may not
always be appreciated by others of the human race. But there are things
we can all do, and many which we should not do, to enable us to make a
better impression. The principles enumerated below, set forth as do's
and don'ts are the results of our observation in court of some of the
things that witnesses have done which redounded to their discredit, and
of some of the things, in our opinion, they should have done to make
more effective their appearance on the stand and presentation of their
testimony. Some may sound a bit farfetched to you and perhaps ridicu- . -
lous but all are based upon actual court occurrences.

1. While sitting in the courtroom, either as a prospective witness or as
an assistant to one of the members of the Administration, United States
Attorney, or General Counsel's Office, make yourself as inconspicuous
as possible., Facial grimaces at testimony thought adverse to the Govern-
ment's case, or nods of approbation or approval at testimony particularly
favoring the case should be avoided. They could result in censure from
the court if observed. Attracting attention to yourself by talking in the
courtroom during the proceedings; reading reports, newspapers, and the
like; passing notes; rustling papers; passing comments, jokes, or snide
remarks about the judge or this or that juryman, or witness, has its
perils. You may impress some but with others you may be less fortune
You cannot prejudice yourself or the Government if you fail to focus atte.. -
tion upon yourself. Do not sit in groups of more than two or three, Do
not engage in conversation. Spread out in the courtroom.

2. Your dress is important. Dress neatly and conservatively. Save your
"loud" clothes for a more suitable occasion. The cliche "clothes make
the man'' was never more applicable than to the witness in the courtroom.

3. Don't be an "impetuous prompter.' An impetuous prompter is a person
who sits in the courtroom and hears testimony which he believes erroneous
and refutable and who rushes through the rail to the United States Attorney,
the General Counsel's representative, or the Environmental Protection
Agency representative at counsel table to convey his thoughts on the erro-
neous testimony. While you may have a contribution to make, hold your ™
suggestions until recess or for some other suitable time to transmit them.
Even at recess, wait until judge and jury have left before approaching
counsel. Remember that if you have found flaws in the opposing case, our
lawyers most likely have found them too. It is disconcerting to those at
counsel table to have interruptions by witnesses and others in the courtroom
who bombard them with suggestions on strategy, etc. In addition to making
you conspicuous, it shows you are strongly partisan and does not contribute
to the building of a good impression. Jot your ideas down so you will not
forget them when you have an opportunity to confer with the U. S. Attorney,
member of General Counsel's Office, or others who are directing the case.
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" Appearance As Witness

4, Avoid conversations with principals of or witnesses for the opposing
side during trial, You never can predict when your statements will be
distorted to your disadvantage and perhaps the Government's too. If you
cannot avoid conversation with them, confine your remarks to matters
other than the trial.

5. During periods of recess keep your guard up. Don't engage in horse-
play, wisecracking, or loud conversation, especially about the case. You
never know when you are under the observation of the judge or members
of the jury. Many a Government witness has found himself embarrassed
after making an indiscreet remark in the halls of the courthouse, or in
the elevator, or in a nearby lunchroom, or men's room, to learn that the
judge or a juryman or opposing counsel has been in the same hall, elevator,
or lunchroom and had seen and heard him. Save your wisecracks for a
time and place where the humor in them can be enjoyed without threat of
embarrassment to you or the Government. Do not hold loud conversations
in the corridor outside of the courtroom while court is in session,

6. Do not rush up to congratulate a Government witness when he steps down
from the witness stand. Wait until court has adjourned. Avoid expressing
any approval or disapproval of his testimony by glance, nod, or otherwise
until leaving the courtroom. If you are an inspector designated to trans-
port a witness to and from the courtroom, be especially careful to meet

the witness outside the courtroom, not as he leaves the stand.

7. Avoid legal arguments with the United States Attorney and with General
Counsel's representative in presence of the United States Attorney. Save
your suggestions on legal points involved until they can be informally
discussed with General Counsel representative or with the United States
Attorney if no General Counsel representative is on the case. While you
may be 100% right as to the law, your suggestions will be more favorably
received if not stated as dicta, and if suggested rather than propounded.

8. Don't lose your patience or temper while testifying. A cross-examining
attorney often deliberately baits an irascible witness to anger him. Don't
let it happen to you. Keep calm and unruffled. Neither your thinking nor
your appearance improves with rising ire. Be polite and courteous to
everyone, including opposing counsel even if he is insulting.

9. Attorneys questioning you on cross-examination will often try to force
a categorical answer out of you, i.e., a '"yes' or '"no'" answer. There is
some justification for such attempts because the cross-examiner is per-
mitted to ask 'leading questions.' If a simple ''yes" or ''no'" answer does
not bring out the whole truth, it is your duty to inform the cross-examiner
that the question can't be answered ''yes' or "no". If you do this, the
court may insist on a "yes' or ''no' but invariably will allow you to make
any neededvexplanation. You are sworn to give the truth and the whole
truth and if a "yes' or "no' answer doesn't do just that, the court will
afford protection when it understands the situation because it would not
have you violate the oath you took.
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10, Do not insist on sitting at counsel table or inside rail, Wait to be
asked. While everyone having knowledge of case could probably be of
assistance during trial, the extent of such assistance must be weighed
against the impression created by five or six persons sitting and work-
ing at the Government's table while only the defendant and his counsel
are at the defendant's table,

11. Don't be an "eager beaver''. Don't appear to be over-anxious to
get something into the evidence that the attorney has not asked for. To
do that may suggest that you have a stake in the outcome of the trial.

12, Don't be afraid to admit that you discussed your testimony with
representatives of the U, S. Attorney's Office, the General Counsel's
Office, or the Environmental Protection Agency. If you are asked the
question, state the truth. There is nothing improper in a practical
discussion of your testimony with the U, S. Attorney or his Assistant
handling the case. Remember that the attorney ordinarily asks the
question hoping to catch you swearing falsely.

13. Don't spar with the questioning attorney. Answer his questions
frankly, factually, and confidently. Don't engage in a wit-matching
contest. Sparring by a witness may suggest that he is evading the
question and often detracts from his credibility.

14. Wait for the question to be asked in entirety before you reply. Make
certain that you understand it, never attempt to answer a question that
you do not fully understand. To do otherwise may lead to trouble and
embarrassment. If the witness does not understand all or any part of a
question, he may do one or both of the following. He may state, in
substance, as follows:

(a) I am sorry, butl do not understand - or, I am not sure that
I understand the question, could you rephrase it?
or.
(b) If you mean - state what you think the question is, - then my
answer is. « o
or
combine (a) and (b) as

(c) I am sorry, but I am not sure that I understand the question,
but if you mean. . . then my answer is. . .

15. Don't be afraid or ashamed to admit "I don't know." If you don't know

the answer to a question, say so. Don't try to cover up ignorance of some
fact or set of facts. If you do, it may suggest evasion on your part.
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16. Wait several seconds before you answer a question put to you in cross
examination in order to give the U. S. Attorney an opportunity to object if
he regards the question as improper. But avoid undue delays in replying.
These delays, particularly with side glances at the U, S, Attorney, may
give the impression you are being evasive. Try to speak with the same
speed and use the same phraseology on cross examination as on direct.

17. Don't answer any question objected to by either side until the court

has ruled on the objection. If the witness has started his answer, he is to
stop if any objection is raised by either side and is not to continue until the
judge or either counsel indicates that it is proper to continue his response.

18. Don't chew gum while testifying., While chewing may serve to unlimber
your tongue, what you say may not go over with intended effect. Remember..
too, that the jury may have one or more old-fashioned persons in it who

think that exercising the jaws in practice chewing should be done in private.

19, Answer each question by spoken words. Don't nod assent or shake
your head in dissent. The court reporter is not watching you but is con-
centrating on his shorthand and notebook. He cannot hear a nod or a
gesture. The record of your testimony may be incomplete unless you
answer each question with spoken words.

20, Speak as clearly and distinctly as you can. Use simple language.
Remember you defeat your purpose if you are not understood, so don't
try to impress anyone with a vocabulary of infrequently used words. If
the subject is technical and scientific, reduce the terminology you use
to an understandable level. If technical words must be used or are used
for any reason, the witness should define them as he uses them.

21, Don't hesitate to ask permission to refer to your notes to refresh
your recollection in testifying, provided your notes were made at the time
of or immediately after the event about which you are testifying. The
fact that you cannot recall exact details without notes should not be
embarrassing, and, in fact, can be used to the advantage of the Govern=~
ment when it is shown that the opposing party does not have a written
record of the transaction. Do not read verbatim long passages from

your notes.

22, Come into the courtroom prepared. Know your facts. All pertinent
dates and time should be checked. Arrange all documents and exhibits m
order so that the testimony will be presented without fumbling.

23. ' Testify only as to facts about which you have first-hand knowledge.
In most instances you cannot testify about what someone told you. That
would be hearsay. You can testify about what the defendant told you, if
what he told you is relevant to the case.

June IS75 Pesticides Inspection Manual



Appearance As Witness

24, In testifying, keep your voice up. Too often judges have to admon’
witnesses to speak up. Save him the trouble by siriving to have the jua,
and the whole jury hear what you have to say.

25. Answer only the question asked, but answer it fully and to the point.
Don't volunteer unnecesary information. Remember the more you say
unnecessarily, the more you suggest to opposing counsel for cross-
examination,

26, Unless you are testifying as an expert, don't express opinions or
conclusions., State only facts. Don't assume expert knowledge in a field
unless you are in fact an expert by reason of your training and experience.
Reading an article on a subject does not make you an expert in that subject.
If you are questioned on a subject that you have only superficial knowledge
of, admit at the first pertinent question that the subject is outside of your
field or knowledge.

27. Don't exaggerate., State the facts accurately and don't embellish them.
Don't be disappointed if the facts about which you are to testify are not as
dramatic as you would like to have them. The court and jury are interested
only in getting the unvarnished truth, so give them only that.

28. Be careful when the opposing lawyer reads from a book or document
and questions you about what he read. Before answering, ask to see the
document he read from. He might be engaging in such deceptive practice
as misquoting or only partially quoting.

29, Never bring to the stand notes, files, diaries, or other material for
help in your testimony unless you are willing to have the opposing side see
them. He has a right to see them.

30. In cross-examination opposing counsel may use the oft employed
technique of asking you whether you regard certain persons in the field
about which you are testifying as recognized authorities. This is pre-
paratory to asking you whether you agree with certain statements which
those authorities made in writings, etc. If your answer is no=--that you
don't recognize them as authorities, that line of cross-examination cannot
be pursued. Unless you definitely have heard of the named persons and
are familiar with their works and do recognize them as authorities, don*t
expose your self by saying that you so recognize them.
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Environmental Litigation And The
In-House Engineer

Environmental litigation is not entirely new to
the engineering profession. In the Middle Ages an English
engineer was hung for creating a nuisance by burning soft
coal in the wrong place at the wrong time. The nuisance
concept has served as a tool for the abatement of air pollu-
tion ever since.

But, the time-worn nuisance action is being eclipsed
in importance by the myriad of new statutes and regulations ‘
designed to facilitate air control management. The prolifera-
tion of specific governmental regulations in the last decade
has created a new world for the engineer. Not only must he
turn his attention from the telos of efficient production in
order to incorporate substantive environmental concerns, he,
most significantly, is faced continuously with the immediate
prospect of litigation. For not only do the various state
and federal "clean air acts" provide for the promulgation of
detailed regulations governing air quality, they provide  the
mechanism by means of which the agency may swiftly sanction
violators through judicial action.

The role of the in-house environmental engineer in
the litigation process is an important if not determinative
one. The ability of the engineer to acquaint the lawyer
with the facts, to assemble those facts in a presentable
fashion, and to aid in their presentation is often the
touchstone of success or failure in the litigation. Con-
versely, in order for the engineer to understand this task,
it is essential that he understand the judicial setting, and
the process into which he will be drawn.

The Factor Mix

Litigation is simply the process of presenting for
judicial determination the legal rights and obligations of
the parties before the court. From the standpoint of an
industrial source, environmental litigation may take a
variety of different shapes depending upon the party com-
plaining, the legal injury asserted by the plaintiff, the
nature of the conduct complained of, and the form of remedy
sought. The gallery of prospective plaintiffs includes
every governmental agency, whether state, federal, or local,
with jurisdiction over the defendant's activities, every
private citizen affected by the activities of the defendant,
and, in some instances, private citizens who are not affected
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directly by the defendant. (The "standing" of private
citizens to sue on behalf of the public interest has been
expanded by recent judicial decisions.) The nature of the
legal injury which may be asserted by the plaintiff ranges
from the specific--personal injuries and property damage, to
the general--the nuisance action for unreasonable interfer-
ence with the right of the plaintiff to use and enjoy his
property, to the etherial--the public interest asserted by
the governmental agency. The activity complained of may be
a chronic emissions problem or a momentary plant upset. The
arsenal of prospective judicial remedies includes money
judgments for damages actually sustained by the plaintiff
punitive damages and statutory penaltles, as well as injunc-
tions and criminal citations.

The Legal Issues

Obviously, the legal and factual issues for determi-
nation by the judge or jury will differ depending upon the
"factor mix" discussed above. In a suit brought by a private
citizen for damage sustained by his crops as a result of a
momentary eruption, the issues are whether the eruption was
the result of negligence on the part of the defendant plant,
whether the resulting emissions were the proximate cause of
the crop damage, and the monetary value of the crops lost.

In an enforcement- proceedlng brought by a governmental
agency, the probable sole issue is whether emissions were or
are in excess of applicable standards, without regard to the
question of the defendant's negligence in causing the viola-
tion or in failing to prevent it. Because of the increasing
importance of agency regulation, and the proportionate share
of environmental litigation attributable to governmental
enforcement actions, this presentation will focus upon the
role of the environmental engineer with respect to such
proceedings. Many of the observations made here are equally
applicable, however, to "private" litigation.

The Engineer And The Lawyer

Before advising the engineer of the role he is to
play in the litigation process, it is essential to touch upcn
the general relationship between the engineer and the lawyer.
There is no doubt that engineers have at times viewed the
vageries and unpredictabilities of the legal profession with
repugnance. There is no doubt that the insertion of the lawyer
and corresponding procedural quagmire into the domain of the
engineer is dispossessing. The engineer who once spent his



time as the quarterback--fine tuning the process for maximum.
efficiency, is converted into a lineman--supplying the
lawyer with ammunition. If the change of direction is
unwelcome then so be it--but the engineer must remember that
he has not the lawyer to thank but the regulatory climate
which necessitates the lawyer. The engineer must understand
that though the facts may be viewed from his perspective as
either black or white, the judicial process operates in
shades of gray. If the cooperative venture between the
lawyer and the engineer is to operate efficiently, each must
recognize the domain of the other with the end of presenting
the best possible case constantly in sight.

Before The Beginning

Every environmental lawsuit begins before suit
papers are filed with the court or served on the defendant.
Particularly when the complaining party is the governmental
agency, and when the nature of the complaint is chronic,
environmental "jawboning" by the agency is ‘the familiar
tactic. The agency is in a position to monitor compliance
with applicable standards and to demand abatement measures
as an alternative to litigation. It is at this point that
the attorney should be consulted. Too often the first reac-
tion of the engineer upon receiving notice of violation is
analogous to that of a motorist who pleads with the patrol-
man for a warning ticket. He admits his guilt and says he is
sorry. No matter how good the working relationship between
the engineer and the agency, conciliation is largely unavail-
ing at this point and admissions by the engineer will be
devastating to the company when the case is tried.

Once the attorney has been consulted, the prompt
evaluation of prospective legal consequences is crucial, and
implicit within that evaluation is an engineering analysis
of the evidence of violation. If the agency is relying upon
its own measurements as opposed to the self-monitoring
records of the defendant, the validity of the agency test
must be determined by the engineer and any weaknesses or
inconsistencies communicated to the agency. On more than
one occasion the agency has been persuaded to back off when
convinced by the company that the positioning of the agency's
high-vol sampler did not produce valid property line samples.

Interim Relief

In the event that the lawyer and engineer are
unable to persuade the agency staff that the company is in
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compliance, but are unwilling to accept abatement measures
requested by the agency, there is one other avenue left open
as an alternative to court action. Often the lawyer will
attempt to forestall court action by or on behalf of the
agency by requesting a formal proceeding before the agency
itself. Many of the state clean air statutes authorize such
formal proceedings for the purpose of determining either (1)
whether the source is in fact in violation of the applicable
standard, or (2) whether special circumstances exist which
warrant a "variance" or "exception" which in effect relieves
the source, at least temporarily, from the standard of
compliance which it is allegedly violating. Typically, the
agency may grant to individual sources a "variance" whenever
the agency finds the enforcement of the statute or regula-
tion will operate to close a business or take property )
arbitrarily without the corresponding benefit contemplated
by the statute. 1In the past variances have been most fre-
quently granted shortly after the promulgation of new and
more restrictive regulations in order to give the plant an
opportunity to get into compliance, or in the instance of
unanticipated equipment malfunctions which the plant is
seeking in good faith to rectify. Although recent judicial
decisions have made variances more difficult to obtain, there
are still circumstances which justify the issuance of vari-
ances upon proper request.

Compliance -and variance proceedings are generally
conducted via public hearings before the agency hearing
examiner who then recommends action to the agency or board
itself. The company, generally, may be opposed at the
hearing by any interested person, as well as the staff of
the agency itself. The testimony of the engineer is the
substance of the company's presentation at the hearing.
Typically, the state agency hearing will be less formal than
a judicial proceeding, with few, if any, evidentiary restric-
tions imposed. (At least one state agency, the Texas Air
Control Board, has, however, recently adopted procedural
rules requiring adherence to the rules of evidence followed
in the state courts.)

The ultimate decision of the board or agency upon
the matters in issue at the hearing is largely within its
own discretion, and thus, judicial review of agency action
is frequently extremely limited. The usefulness of the
formal administrative proceeding is also limited by a second
element of discretion customarily placed in the hands of the
agency by statute. Generally the right to administrative
hearing prior to the filing of a lawsuit against the company
is solely within the discretion of the agency. In many
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cases the executive director of the board or agency may
conclude from the data collected by his staff that the
formal agency proceedings requested by the company are not
necessary, and elect to pursue the matter directly in the
courts. Even if the agency grants a variance, in most cases
that variance will operate only prospectively, and thus the
agency is free to proceed in the courts to recover statutory
penalties for violations of applicable standards prior to
the granting of the variance.

Suit Is Filed

In the event that the agency and the company are
unable to . resolve their problems either through negotiation
or formal agency proceeding, a lawsuit can be expected.
Usually the legislation authorizing the state agency with
jurisdiction over air pollution matters to file suit requires
that suit be brought either in the county where the defen-
dant company has its principal place of business, or in the
county in which the specific violation with which the
defendant is charged has occurred. Suit is initiated simply
by filing the suit papers with the appropriate court ("plead-
ings") and by having the ‘sheriff of the county in which the
defendant company resides serve the papers personally upon
the proper officer of the defendant company. The agency 1is
required to set forth in the pleadings the precise nature of
the complaint against the defendant including the particular
statute or regulation violated, the particular action on the
part of the defendant which violated the statute or regula-
tion, and the specific relief which the agency is requesting
from the court. On receipt of the suit papers, if the
lawyer has not been consulted already, he should be immedi-
ately consulted. No communications should be ventured on
the part of the defendant without the advice of counsel.

From the date upon which the suit papers are
served upon the company it generally has a period of twenty
to thirty days to file its own pleading in response-its
answer. In many states, the responsive pleading need only
include a general denial of all of the allegations in the
agency's pleading in order to put each in issue at trial.
(The Federal Rules of Civil Procedure require the defendant
to specifically admit or deny each of the allegations con-
tained in the agency's complaint, and provide that allega-
tions not specifically denied will be deemed by the court
to be admitted.) Generally, however, the defendant will
want to raise as soon as possible, either in its original
answer, or by amendment to that answer, all of the defenses
which it may have to the lawsuit filed against it by the



agency. These defenses may .include, aside from the specific
denial of violation, that the regulation, the violation of
which is charged, is not authorized by the clean air statute,
or, if authorized by the statute, is violative of the state
or federal constitution. (In the past year, at least two
opacity regulations have been attacked in this way, but
without success.)

Similarly, the defendant may raise as technical
defenses that the agency has failed to comply with its own
rules and regulations with respect to certification of the
lawsuit to the state attorney general, or that it has failed
to properly notify the defendant or consider the vioclation
administratively prior to certification. While these tech-
nical defenses will not affect the ultimate outcome of the
lawsuit, when timely and properly raised by the defendant,
the court may "abate" the lawsuit until the agency has
properly complied with its own regulations. The delay
caused thereby may be extremely valuable to the defendant
from the standpoint of allowing it time to discover the
cause of its emissions problems and correct them, or, more
importantly, may postpone the agency's access to the most
potent enforcement weapon available to it-the preliminary
injunction.

The Preliminary Injunction

Upon trial of the lawsuit on its merits, in the
event of a finding by the court or by the jury that the
defendant is or was in violation of applicable standards,
the relief which may be awarded in favor of the agency is
substantial. The civil penalties provided for under clean
air statutes may amount to hundreds of thousands, if not
millions, of dollars. The court may enjoin the defendant
from further violating the standard found to be applicable
and require it to implement abatement measures which may
again cost the company a considerable sum. However, the
ultimate trial of the case on its merits may, depending upon
the docket of the court in which the case is pending and the
statutory authority of the agency to obtain an early ("pref-
erential") setting, occur months, if not years, after the
case is initially filed. Because of the delay inherent in
the judicial process, the most debilitating relief available
to the agency is the temporary or preliminary injunction.
Typically the agency will, in the initial pleading, request
the court to grant a preliminary injunction, and ask that
the court hold a hearing on the issue of the preliminary
injunction immediately. In some instances the hearing is
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held within a week of the filing of the petition, and in the’
event the agency prevails, the court will order the defen-
dant to discontinue violation pending a full determination
of the case at trial. Where the defendant is experiencing
frequent mechanical upsets which cause it to be in violation
of pollution standards, and is unable to ascertain the cause
of the upsets or to correct them, it must choose between
shutting down the plant completely or continuing to operate
with the substantial possibility of further upsets and thus
being in contempt of the court's order. Because contempt
citations may have the unpalatable effect of landing the
plant manager and other responsible corporate officers in
jail, the usual result is the complete cessation of the
operations at the plant.

The issues for determination at the preliminary
injunction hearing are essentially whether or not the plain-
tiff agency can make a prima facie showing of past violation
coupled with a showing of probable future violation. An
interesting legal question, which is still a matter of
controversy in the courts, is whether the court must addi-
tionally consider the public benefit to be derived from the
continued operation of the plant in ruling upon the tempo-~-
rary injunction. The agency will almost always take the
position that no "balancing of the equities" is required for
the temporary injunction to be entered. The defendant, on
the other hand, may attempt to present to the court evidence
of its economic benefit to the community in terms of the
number of the persons which it employs, the taxes which it
pays to local government, and the effect of a plant shutdown
on those who consume its product.

While the engineer is not directly involved in the
"balancing of the equities" from the standpoint of develop-
ing evidence demonstrating the economic benefits of the
plant to the community, the role of the engineer in develop-
ing evidence rebutting the agency's case with respect to
violation itself is crucial. The engineer must prepare
within the extremely short period prior to the temporary
injunction hearing his own evidence with respect to com-
pliance. It may be necessary for the engineer to employ in
the interim an independent consultant in order to lend
credibility to the figures which will be produced at the
hearing on the part of the company and to their interpreta-
tion. Relevant evidence would include not only figures
which demonstrate that the company is not in violation of
applicable pollution standards, but also evidence showing
that even if the company was in violation of pollution
standards, that violation was caused by a specific malfunc-
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tion which has now been cured, or which is unlikely to occur
again. One of the most effective methods for demonstrating
the small likelihood of future occurrence is to present to
the court at the hearing a detailed plan formulated by the
company and calculated to prohibit major upsets in the
future.

Discovery And Preparation

After the suit has been filed and the defendant
has answered, the litigation enters its second, and perhaps
the most important, phase--discovery. Discovery, in the
strict sense of the word, is the process provided under the
procedural rules by means of which the parties may obtain
from each other relevant evidence. From the standpoint of
the defendant source this process is logically divisible
into two functions--the protective function, and the of-
fensive function.

The protective function is one of guarded compli-
ance with applicable law in supplying the agency with the
evidence it is entitled to discover. The agency may be
expected to utilize the methods available under the pro-
cedural rules to obtain every stick of evidence in the
possession of the defendant which might be useful to it in |
the presentation of its case. These methods include onsite
visits, written interrogatories to the defendant, written
requests that the defendant admit certain facts to be true,
the oral depositions of various employees and officers of
the defendant, and requests that the defendant produce
various documents and tangible evidence for examination.

Generally, parties to a lawsuit may discover
through the various procedural devices, any material or
information in the possession, custody, or control of the
other party which is relevant to the subject matter of the
lawsuit. However, there are some basic limitations gov-
erning the bounds of discovery with which the engineer
should be familiar. The most important such limitation from
the standpoint of the defendant protects from discovery
materials prepared in anticipation of litigation by the
party, its employees, its attorney, consultants, or insurers.
The underlying rationale for this rule is that a party would
be seriously hampered in preparing for trial if its employ-
ees, lawyers, and other representatives could not commit to
writing summaries of witnesses"statements, legal briefs,
and organizational materials and evidence gathered in antici-
pation of trial without fear of having the other side obtain
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copies by court order. Without the work product rule, one .
party to the lawsuit could allow the other to run all the

tests, get all the witnesses' statements, and hire all the
consultants, and do no discovery of its own other than to

obtain copies of its opponent's work. (The rules applied by

the federal courts permit discovery of work product by a

party showing to the court that it has a substantial need

for the evidence, and that it is unable to obtain the equivalent
by its own efforts.)

From the standpoint of the environmental defendant
the work product rule will usually protect the results of
testing done after suit has been filed, and the opinion and
reports of both in-house and consultant experts based on
those tests. There is, in effect, an exception to the work
product exception which permits the discovery of reports
prepared by experts who will testify at trial and all of the
facts and information underlying those reports. Because,
however, it is unlikely that an expert, whether he be in-
house or consultant, who produces an unfavorable finding
will be called as an expert witness at trial, it is often
possible to protect unfavorable test results from discovery
by the agency. (0Of course, where the applicable statute
requires that the company regularly monitor its own emis-
sions and report to the agency, such reports are not pre-
pared in anticipation of litigation, and must be continued-
notwithstanding the -advent of litigation.)

Another limitation upon the judicial policy of
liberal discovery is the attorney/client privilege. The
privilege is similar to the work product exception in that
it protects communication of a confidential nature between
the attorney and his client from discovery, but differs from
the work product rule in application. The work product ex-
ception applies to communications between employees or other
representatives of a party whether they be legal counsel or
otherwise, so long as they relate to the litigation. The
privilege applies only to the communications of a confidential
nature by the party or its employees with the lawyer, but
applies even if those communications are not specifically
related to the litigation or if they are made prior to the
occurrence of the facts or circumstances giving rise to the
litigation.

For example, a letter from the in-house engineer
in the home office to the attorney on March 1, 1976 indicat-
ing that the electrostatic precipitator is malfunctioning
and that the plant was in violation of applicable pollution
standards would in all probability not fall within the work
product exception if suit is not filed until April 1, 1976
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and if the agency does not seek relief for violations occur-.
ring in March. The letter would, however, fall within the
attorney/client privilege.

On the other hand, the letter from the home office
engineer to the vice president of April 5, 1976 advising
that the engineer has run his own test for the purpose of
rebutting the violations alleged in the agency's pleading
but is unable to confirm compliance will in all probability
be work product. The letter would not come within the
attorney/client privilege. (If the lawyer is copied on
such correspondence however there is a gpod chance that the
attorney/client privilege might be invoked as an additional
ground in order to protect the letter from discovery.)

It is with these basic limitations in mind that
the lawyer and the engineer will facilitate the response of
the defendant to the various discovery devices employed by
the agency and its counsel. Customarily the agency will
initially employ written interrogatories to the defendant
calculated to ascertain the basic position which the defen-
dant will take at trial, the names of the expert witnesses
who will be employed by the defendant at trial, and other
general information about the defendant's plant and record
keeping. The agency may next be expected to request a court
order directing the defendant to turn over all of the docu- -
ments, records, and correspondence relevant to the lawsuit,
followed by the depositions of the employees of the defendant
and its declared experts.

"Protective discovery" generally takes the form of
an initial assimilation by the engineer of all of the evi-
dence and information even arguably responsive to the in-
quiries of the agency. The lawyer will then review the
engineer's suggested responses to interrogatories and requests
for production from the standpoint of legal protectability.
It is thus easy to see why "protective" discovery from the
standpoint of the engineer is less than appetizing. The
impact of the agency's utilization of the various discovery
techniques is to impose upon the engineer a mountain of
tedious paperwork, all of which is subject to review by the
lawyer.

While the function of the engineer in responding
to agency discovery probes after suit is filed is not likely
to appeal to his creative instincts, he can learn from the
experience valuable lessons about the impact of his com-
pany's record keeping system and communication procedures
upon subsequent litigation. Clearly, almost all of the



records kept by the engineer in the course of his day to day
operations will be discoverable within the limitations
discussed above. Similarly, even if the company and the
agency are on friendly terms, it should be noted that all
written communication by the company with the agency may

be available not only to the agency but to private litigants
under open record statutes whether or not there is subsequent
litigation.

In light of the above principles, the engineer
might keep in mind three basic rules. First, the records
and communications which are likely to end up in the hands
of the agency must be accurately phrased and should contain
nothing other than what is necessary to accomplish the
business purpose. Often it is not the measurements or
technical data in the company's records which hurt it at
trial. Rather, the unscientific notation on the back of the
engineer's report stating "she was blowing and going-and
dust all over six counties" may disintegrate the case.
Second, whenever possible written communications should be
phrased in a manner which will bring them within the "work
product" exception. If a letter bears upon a matter which
is, or may subsequently be, the subject of litigation, it
should be addressed to that prospect, and not merely take
the form of another daily record. Third, the engineer
should see that his company's compliance with applicable
pollution regulations is fully documented in the company's
records. Too often, even though the company is in compliance
a majority of the time, its records will reflect only upsets
and violations, and the true picture will not be presented
to the court.

Turning from the records and documents of the
defendant which are discoverable by the agency, obviously
the defendant company will conduct its own "offensive dis-
covery" simultaneously with that of the agency. The purpose
of the defendant's discovery is to carefully define and to
delimit the position for the agency at trial, and to deter-
mine exactly what data and analysis it will rely upon. The
engineer can be of great help to the attorney in formulating
interrogatories and requests for admission calculated to
perform this function. Similarly, the agency will have in
its possession a large amount of data relevant to the law-
suit. The engineer will be familiar with the information
and records kept by the agency, and will be able to help the
lawyer in formulating his requests for production of docu-
ments by the agency.

Once the defendant has obtained all of the relevant
data underlying the contentions of the agency, and the



opinions and underlying analysis of each of the experts who:
will testify at trial against the defendant, then it is the
task of the engineer to analyze the agency's position and to
aid the lawyer in the preparation of the defendant's evidence.
This task will occupy the bulk of the time spent by the
engineer on the case.

The preparation of the defendant's case includes
not only an analysis of the plaintiff's evidence, so that
the attorney may effectively cross—-examine the plaintiff's
witnesses, but also the assimilation of rebuttal evidence
including independent tests, and outside analysis by various
experts. Depending upon the size and complexity of the
lawsuit expert testimony will be required on the issues of
the impact of the various contaminants upon the general
health of the community, upon vegetation, upon houses, upcn
automobiles, and upon real estate values. Expert testimony
may also be required with respect to the operation of the
defendant's plant, its abatement equipment, and basic oper-
ating procedures, as well as the economic and social benefits
of the plant to the community. In most cases it will be the
task of the in-house engineer to seek out qualified experts
where necessary and to coordinate their efforts in preparing
for trial. Ultimately the engineer must be thoroughly
familiar with the knowledge and capabilities of each expert
so that he may adv1se the lawyer at trial.

Slmllarly, the engineer will be responsible for
developing the most effective method by means of which the
defendant's technical data may be presented to the judge or
jury. Often graphs, tables, or photographs are most suitable
for this purpose, and it may.be necessary for the engineer
to employ a graphics company to prepare the data in the form
which lends itself most readily to comprehension by the
layman.

Further, once the agency or its counsel have made
known to the defendants the experts will testify at trial,
the task of investigating that expert befalls the engineer.
Often articles written by the expert prior to the lawsuit,
or testimony given by the expert in previous lawsuits, may
be used by defense counsel during cross-examination to
undercut his opinion.

Trial Of The Environmental Lawsuit

Generally the trial of an environmental lawsuit
commences soon if not immediately after the completion of
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discovery. The clean air statutes of some states permit the
agency to seek a "preferential setting” from the court. The
actual trial of the lawsuit may last, depending upon its
complexity from one day to literally months. Usually the
trial will consist of a battle between the agency's data and
the defendant's data as interpreted by the expert witnesses.

The agency, being the party with the burden of
proof, will present its case first. Generally, the first
witnesses presented by the state will be "fact" witnesses--
those persons who have firsthand knowledge of the defendant's
conduct. These witnesses will include the agency personnel
who ran the test and collected data upon which the state
will rely, and, depending upon the issues at trial, perhaps
surrounding landowners and residents who can testify to the
effect of the defendant's emissions on their houses, cars,
crops, bodies, land values, etc. The agency will introduce
into evidence the data which its employees have collected
after the employees have laid a proper foundation for its
admission through testimony relating to the manner in which
the data was collected, recorded, and transmitted into the
form in which it appears in the courtroom. When the defense
attorney is given the opportunity to cross-examine, if he
has been prepared properly by the engineer, he will obtain
admissions from the agency witnesses concerning the manner
in which their tests were run which will later undermine the
opinion of the agency's expert with respect to the validity
of the data as evidence of violation and which will support-
the theory of his own expert as the invalidity of that data.

After the state has put on its fact witnesses, it
will present the testimony of its expert witnesses -(almost
invariably another agency employee). The state's experts
will testify that in their opinion, based upon the facts as
stated by the fact witness, the data collected by the agency
is valid, and that, based upon that data, they are of the
opinion that the defendant was in violation of the applicable
standards on the occasion in question. The defendant's
attorney will, on a cross-examination, possibly build upon
his earlier cross-examination the state's fact witness and
attempt to narrow the opinion of the expert by narrowing the
facts upon which it is based. He may also attempt to obtain
an admission from the expert that the data which the defendants
will subsequently introduce into evidence would lead that
expert to the opinion that the defendant was not in violation
at the times in gquestion. Whatever be the tack of the
defense counsel, however, he will need the technical support
throughout of the engineer. It is often helpful for the
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engineer as he listens to the testimony of an agency witness
to write appropriate questions for cross-examination, which
the lawyer can consider.

When the state has completed its case, the defense
will then put on its own fact witnesses and experts to rebut
the state's evidence. Frequently the order in which the
defendant's witnesses testify, and indeed which witnesses
will testify and which will not, is not determined until
after the state has put on its case. The evaluation by the
engineer of the strengths and weaknesses of potential defense
witnesses is often determinative of these questions. Once
the defendant's witnesses have testified, and the argument
of counsel concluded, the case is of course submitted to the
jury or judge for decision.

Conclusion

It is impossible to depict in an overview the
"average" environmental lawsuit. It is hoped that this
overview from the standpoint of the engineer serves to
identify areas appropriate for cooperation between the
engineer and the lawyer, and that it will serve as a start-
ing point for the uninitiated.
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