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I. INTRODUCTION
A. Purpose and Scope of the Administrative Record

This guidance addresses the establishment of administrative
records under §113 of the Comprehensive Environmental Response,
Compensation, and Liability Act of 1980 (CERCLA), as amended by
the Superfund Amendments and Reauthorization Act of 1986 (SARA).*
Section 113(k) (1) of CERCLA requires the establishment of
administrative records upon which the President shall base the
selection of a response action (see Appendix A for the complete
statutory language).

Chapter I of this guidance introduces the purpose and scope
of the administrative record. Chapter II reviews procedures for
compiling and maintaining the administrative record. Chapter III
examines the various types of documents which should be included
in the administrative record. Chapter IV discusses the
involvement in establishing the record of parties outside the
Agency. Finally, this guidance includes a glossary of frequently
used terms and acronyms as well as several appendices.

Although written for use by the United States Environmental
Protection Agency (EPA), this guidance can be adapted for use by
State and Federal agencies required to establish administrative
records for the selection of CERCLA response actions. This
guidance is not intended as a treatise on general principles of
administrative law with regard to administrative records. This
guidance reflects, to the extent feasible, proposed revisions to
the National Contingency Plan (NCP) published on December 21,
1988 (53 FR 51394) (see Appendices L and M). The Agency may
refine or change this memorandum when it promulgates the
regulations in final form.

The administrative record established under §113(k) of
CERCLA serves two primary purposes. First, the basis for the
response selection is set forth in the record and under §113(3j),
judicial review of any issue concerning the adequacy of a
response selection is limited to the record. Second, §113(k)
reguires that the administrative record act as a vehicle for
public participation in the selection of the response action.
This guidance document discusses procedures developed to ensure
that the Agency's administrative records meet these twin
purposes. '

The basis of the Agency's selection of a response action
must be documented in the administrative record. The record
should include the documents considered or relied on by the
Agency in making the response action decision for the site. For

*References made to CERCLA throughout this memorandum should
be interpreted as meaning "CERCLA, as amended by SARA."
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purposes of this guidance, documents considered by the Agency are
documents that were relied upon or comments which the Agency
solicited or received from interested partles and the public.

The following principles should be applied in establishing
administrative records:

o The record should be compiled as documents relating to the
selection of the response action are generated or received
by the Agency:

<) The record should include documents that form the basis for
the Agency s decision, whether or not they support the
Agency's response selection; and

o The record should be a contemporaneocus explanation of the
basis for the selection of a response action.

The effort to establish adequate administrative records
encompasses a vast array of people including: Administrative
Record Coordinators, Remedial Project Managers (RPMs), On-Scene
Coordinators (0SCs), enforcement staff, records management staff,
Regional Counsel, Community Relations Coordinators (CRCs), other
Federal agencies, States, CERCLA contractors, and the public.

The roles and responsibilities of these people and their
interaction forms an integral part of this guidance.

B. Judicial Review

Section 113(J) (1) of CERCLA provides that judicial review of
any issues concerning the adequacy of any response action shall
be limited to the administrative record.

Judicial review on the basis of an administrative record can
provide numerous benefits. Under §113(j) of CERCLA and general
principles of administrative law, the trial court reviewing the
Agency's selection of response action is limited to the facts as
set out in the administrative record. As a result, arguments
that potentially responsible parties (PRPs) or citizens raise for
the first time in court concerning the selection of a response
action should not be considered.

Record review saves time by limiting the scope of trials,
thereby saving the Agency's resources for cleanup rather than
litigation. Courts will not allow a party challenging ar Agency
decision to use discovery, hearings, or additional fact flndlng
to look beyond the Agency's administrative record, except in very
limited circumstances. 1In particular, courts generally will not
permit persons challenging the Agency's response decision to
depose Agency decision-makers, staff, or contractors concerning
the selection of the response action.

Furthermore, the administrative record may be cited long
after cfficials responsible for the response decisions have moved
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into different positions or have left the Agency. Judicial
review limited to the record will save the Agency the time
involved in locating former employees who may not remember the
facts and circumstances underlying decisions made at a much
earlier time.

Moreover, in ruling on challenges to the response action
decision, the court will apply the highly deferential "arbitrary
and capricious" standard of review set forth in §113(j) (2) of
CERCLA. Under that standard, a court does not substitute its
judgment for that of the Agency, but only overturns the response
selection decision if it can be shown "on the administrative
record, that the decision was arbitrary and capricious or
otherwise not in accordance with the law."

However, the extent to which the Agency attains the benefits
of judicial review limited to the record depends on the quality
and completeness of each record. 1If the record is incomplete or
fails to provide an adequate explanation of the basis for the-
Agency's response action selection, the court may remand the case
to the Agency for reconsideration of its decision. Proper and
thorough compilation of the record will help avoid these results.

C. Public Participation

Section 113 (k) (2) of CERCLA reguires that the public have
the opportunity to participate in the development of the
administrative record for response selection. Section 117 of
CERCLA also includes provisions for public participation in the
remedial action selection process. Both sections reflect a
statutory emphasis on public participation in the development of
the record and the response selection. Participation by
interested persons will ensure that the Agency has considered the
concerns of the public, including PRPs, in selecting a response
action. In addition, for purposes of administrative and judicial
review, the record will contain documents that reflect the views
of the public, including PRPs, concerning the selection of a
response action.

Without an opportunity for involvement of interested parties
in the development of the administrative record, persons
challenging a response action may argue that judicial review
should not be limited to the record. The Agency must, therefore,
make the information considered or relied on in selecting a
response action available to the public, provide an appropriate
opportunity for public comment on this information, place
comments and information received from the public in the record,
and reflect in the record the Agency's consideration of this
information.
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IXI. PROCEDURES FOR ESTABLISHING THE ADMINISTRATIVE RECORD
A. Administrative Record Coordinator

Each Region should designate a person to be the
Administrative Record Coordinator. As delegated, the Record
Coordinator generally has the duty of ensuring the adequate
compilation and maintenance of the administrative record files.
The Record Coordinator will not be responsible for deciding which
documents are included in a record file. Those decisions should
be made jointly by the OSC or RPM and the ORC. The Record
Coordinator's duties ordinarily include:

o Developing procedures for the creation of record files;

o Ensuring notification of the availability of the record
files for public inspection; "

o Ensuring availability of the record at the location at or
near the site;

o Coordinating efforts to obtain the necessary documents;

o Updating the record files and indices on a regular basis

(e.g., quarterly):

o} Compiling information in a central Regional location;

o Indexing the record files;

o Ensuring availability of the record file for copying:

o Ensuring availability of validated sampling data, possibly

at a location other than that of the record files;

o Coordinating with ORC on questions of relevance and
confidentiality of documents submitted for inclusion in the
record files;

o Maintaining the confidential portion of the record files, if
necessary:; *
o Maintaining the Regional compendium of guidance documents

-and technical references;

o Coordinating with States and Federal agencies on record
files compiled by them; and

o] Notifying appropriate personnel of the timing for review of
State and Federal record files.

Appendix D contains a model position description for an
Adrinistrative Record Coordinator.
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The Record Coordinator must work closely with RPMs, 0OSCs,
enforcement staff, records management staff, Regional counsel,
community relations staff, and the Department of Justice (DOJ)
(for cases in litigation).

In the event that procedures associated with the compilation
and maintenance of the record are drawn into question in =
litigation, the Record Coordinator may be called upon to prepare
an affidavit or testify about those procedures. Therefore, the
Record Coordinator should be familiar with the procedures
associated with the record, and be qualified to fulfill the
responsibilities outlined above.

B. Multiple Response Actions

Cleanups conducted under CERCLA are often broken up into
distinct decision points within a total site response action.
For remedial actions, these separate decision points are called
"operable units." The response may be an action that fully
addresses an operable unit, an "interim action," or a removal
action taken before, during or after remedial actions.

In general, a separate administrative record forms the basis
for each of these distinct actions. Every Record of Decision
(ROD) or Action Memorandum must be supported by an administrative
record. Information relevant to more than one response decision,

'such as a site inspection report or a preliminary assessment
report may be placed in the record file for an initial response
action and incorporated by reference in the indexes of subsequent
record files for that site.

C. Compilation

The .administrative record file should be compiled
contemporaneously with the generation or receipt of pertinent
information regarding a response selection. All documents for
which there is no question as to the relevance and non-privileged
nature of the information should be placed in the record file,
entered into the index, and made available to the public as soon
as possible after generation or receipt of the documents. For
example, the remedial investigation/feasibility study (RI/FS)
workplan, summaries of gquality assured data, the RI/FS released
for public comment, the proposed plan, and any public comments
received on the RI/FS and proposed plan should be placed in the
record file as soon as they are generated or received.

When there are questions as to whether particular documents
should be included in the record file, such documents can be
segregated and reviewed at regular intervals (e.g., every 3-4
months). For example, draft documents or documents subject to
claims of privilege may be set aside for review by ORC and
appropriate staff. At critical times, such as prior to the

2



#9833.3A

public comment period, the issues regarding these documents
should be completely resolved and the documents included in the
record file if appropriate.

The record file may be updated while it is available for
public inspection. The additional documents should be placed in
the record file and entered in the index. It is not necessary to
hold a public comment period for each update. Any updates to the
record file should be made to all copies of the record file to
maintain consistency.

All documentation of the selection of the response action
should be in the record file when a decision document (i.e., ROD
or Action memorandum) is signed. Documents relevant to the
response selection but generated or received after the decision
document is signed should be placed in a post-document decision
file and may be added to the administrative record file in
certain circumstances (see section III.N.).

D. Index

Each administrative record file must be indexed. The index
plays a key role in enabling both agency staff and members of the
public to help locate and retrieve documents included in the
record file. 1In addition, the index can be used for public
information purposes, identifying documents located elsewhere,
e.g., included in the compendium of guidance documents (see
Appendix E). The index also provides a concise overview of the
history of the response action at the site.

The index also provides the Agency with a degree of control
over documents located at or near the site. The creation of an
index will prevent persons from altering the record simply by
physically adding or removing documents from the file.

The index should include the following information for each
document:

(o) Document Number

o Document Title - one or two line identification. Identify
the actual document, not a transmittal memo or other less
relevant document. Include sufficient information so the
document cannot be confused with another (e.g., the title
"report" may be insufficient).

o Author - Name and affiliation
o Recipient - Name and affiliation
o Document Date - date the document was finalized (or made

available if never finalized), not the transmittal date or
the receip*t date.
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o Document Location

The index can be organized either by subject or in
chronological order. Appendix C contains a model index organized
by subject. Computer databases have been helpful in generating
and updating the index. ‘

The index should be updated when the record file is updated.
Such updates should coincide with the periodic updating of the
record file and review of material for which there questions
about relevance or privilege (see section II.C.). The index
should be considered a "draft" index until the decision document
is signed, at which time the index for the record file should be
up-to-date.

E. Location
E.1. General

Section 113(k) (1) of CERCLA requires that the administrative
record be available to the public "at or near the facility at
issue." Duplicates of the record file may be kept at any other
location.

A copy of the record file should be available for public
inspection at the central Regional location. This copy of the
record file should be maintained in a docket room and available
for public inspection at reasonable times (e.g., 9-4, Monday-
Friday). A copy of these files, with some exceptions described
below, must be located at or near the site, as required by
statute. In the case of an emergency removal, however, the
record file need be available for public inspection only at the
central location (see section II.F.3.).

The record file located at or near-the site should be placed
in one of the information repositories -which may already exist
for community relations purposes. These are typically located in
a library, town hall, or other publicly accessible place. 1If
there is no existing information repository, or if the repository
does not have sufficient space for the record file, any other
publicly accessible place may be chosen to house the record file.
The Community Relations Coordinator (CRC) should be consulted on
the location of the information repository and record file.

The record file should be transmitted to the local
repository in coordination with the CRC. The CRC should make the
initial contact to establish the local repository and request
housing for the record file. The Record Coordinator should make
arrangements for delivering the record file to the local
repository.
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The record file should include an introductory cover letter
addressed to the librarian or repository manager (see Appendix
F). 1In addition, a transmittal acknowledgement form should be
included to ensure receipt of the record file (see Appendix G).
Finally, an administrative record fact sheet should accompany the
record to answer questions from the public (see Appendix H).
Updates to the record file should be handled in a similar fashion
(see section II.C.). : :

If feasible, a master copy of the record file should be kept
at the Regional office or the central office of the lead agency.
The master copy of the record file should not be accessible to
the public in order to preserve the integrity of thé record file.
The master copy of the record file may be maintained in microform
to conserve storage space (see section II.J.). If not feasible,
the Region will need to establish an effective security system
for the record file. .

E.2. Special Documents

Certain documents which are included in the record file do
not have to be maintained at or near the site or, in some cases,
at the central Regional location, because of the nature of the
documents and the burden associated with maintaining such
documents in multiple locations. Such documents must, however,
be incorporated in the record file by reference (i.e., in the
index but not physically in the record file), and the index must
indicate where the documents are publicly accessible.

Validated Sampling Data

Validated sampling data does not have to be located in the
central Regional location or at or near the site. The sampling
data may be left in its original storage location (e.qg.,
Environmental Services Division (ESD) or contract laboratory).
Data summary sheets, however, must be located in the file. The
index must list the data summary sheets, reference the underlying
validated sampling data, and indicate where that underlying data
can be found.

Chain of Custody Forms

Chain of custody forms do not have to be located in the
central Regional location or at or near the site. As with
validated sampling data, chain of custody forms may be left in
the original storage location. The index must reference the
chain of custody forms and indicate their location.

Privileged Documents
When a privileged document is included in the record, it

should be kept in a confidential portion of the record file. The
confidential file should be kert in a locked cabinet at the

10
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central Regional location. It should not be located at or near
the site. The index should identify the title and location of
the privileged document, and describe the basis for the asserted
privilege. A short (non-privileged) description of the
information in the privileged document should be inserted in the
portion of the record file available to the public and included
in the index. See also section III.H. .

uidance an 0l] ocuments

Guidance and policy documents may be kept in a compendium
located in the Regional office to eliminate the need for
reproducing copies of the same frequently used documents for each
site record file. The documents included in such a compendium
need not be physically included in the record file. The index
must indicate which documents in the record file are located in
the guidance compendium and specify the location of the guidance
compendium. The index should reference the specific documents in
the guidance compendium which were considered or relied on for
the particular response action. See also section III.I. and
Appendix E.

Technical lLiterature

Publicly available technical literature not generated for
the site at issue (e.g., an engineering textbook), does not have
to be located in the central Regional location or at or near the
site. The document must be clearly referenced in the index.
However, technical literature not publicly available must be
physically included in the record file at the central location
and at or near the site. See also section III.J.

F. Public Availability
F.1l. General

Section 113(k) of CERCLA specifies that the administrative
record "shall be available to the public." 1In satisfying this
provision, the Agency must comply with all relevant public
participation procedures outlined in §§113(k) and 117 of CERCLA:;
the proposed NCP (see Appendices L and M) contains additional
guidance with respect to public availability (see also "Community
"Relations in Superfund: A Handbook," October 1988 - OSWER
Directive No. 9230.0~3A; "Community Relations During Enforcement
Activities," November 3, 1988 - OSWER Directive No. 9836.0-1A).

The availability of the record will vary depending upon the
nature of the response action. Different procedures are outlined
below for remedial and removal response actions.

In all cases, the Agency should publish a notice of

availability of the record file when the record file is first
made available for public inspection in the vicinity of the site

11
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at issue. The notice should explain the purpose of the record
file, its location and availability, and how the public may
participate in its development.

The notice should be published in a major local newspaper of
general circulation and distributed to persons on the community
relations mailing list. This notice should also be sent to all
known PRPs if they are not already included on the community
relations mailing list. Publication of the notice should be
coordinated with the Community Relations staff. A copy of the
notice of availability should be included in the record file.
Appendix I contains a model notice of availability.

Such a notice may be combined with other notices for the
same site, such as a notice of availability of the community
relations information repository, if they occur at the same time.
Where desired, additional notice can be made in the Federal
Register. In addition to the required newspaper notice, the
public can be informed of the availability of the record file
through existing Agency mechanisms, e.g., general and special
notice letters, §104(e) information requests, and the community
relations mailing list.

F.2. Remedial Actions

The administrative record file for a remedial action must be
available for public inspection when the remedial investigation
begins. For example, when the remedial investigation/feasibility
study (RI/FS) work plan is approved, the Agency must place
documents relevant to the selection of the remedy generated up to
that point in the record file. Documents generally available at
that time include the preliminary assessment (PA), the site
investigation (SI), the RI workplan, inspection reports, sampling
data, and the Community Relations Plan (CRP). The Agency must
continue to add documents to the record file periodically after
they are generated or received during the RI/FS process.

The record file must be publicly available both at a central
Regional location and at or near the site at issue (see section
II.E.). As mentioned above, a notice of the availability of the
record file should be published in a major local newspaper when
the record file is first made available for public inspection.

In addition, the notice of availability should be sent to persons
on the community relations mailing list.

With the completion of the RI/FS, the lead agency should
undertake the following public participation procedures:

o Prepare a Proposed Plan which briefly analyzes the remedial
alternatives studied in the RI/FS and proposes a preferred
remedial action alternative; ‘
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o Make the RI/FS report and Proposed Plan available at a
central Regional location and at or near the site;

o Publish in a newspaper a notice of availability and brief
analysis of the RI/FS report and Proposed Plan;

0  Provide a formal comment period of not less than 30 calendar
- days for submission of comments on the Proposed Plan; [Note:
the current NCP requires a public comment period of not less
than 21 days. The Agency has proposed in the revised NCP a
public comment period of not less than 30 days.]

o Provide the opportunity for public meeting(s) in the
affected area during the public comment period regarding the
RI/FS and Proposed Plan;

o] Keep a transcript of the publ1c meeting(s) on the RI/FS and
Proposed Plan held during the comment period and make such
transcript available to the publlc by including a copy in
the record file;

©  Prepare a discussion (to accompany or be part of the
decision document) of any significant changes to the
Proposed Plan which occurred after the Proposed Plan was
made available for public comment which are reflected in the
ROD;

o Prepare a response to each of the significant comments
submitted during the public comment perlod to accompany the
ROD (see section III.D.):; and

o Publish in a newspaper a notice of the availability of the
"ROD and make the ROD available to the public before
commencement of any remedial action as required under
§117(b) of CERCLA. :

The Agency may hold additional public comment periods after
signing the ROD. Comments received after signing the ROD should
be placed in a post-decision document file and may be added to
the record file in certain situations (see section III.N.).

F.3. Removal Actions

Section 113(k) (2) (A) of CERCLA requires that the Agency
establish procedures for the appropriate participation of
interested persons in the development of the administrative
record for the selection of a removal action. "Appropriate"

- participation depends on the nature of the removal, as outlined
below.

13
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on-Time-Critical Removal Actions

A non-time-critical removal action is a removal action for
which, based on the site evaluatlon, the Agency determines that a
plannlng period of at least six months exists before on-51te'
removal activities must be initiated.

The administrative record file for a non-time-critical ,
removal action must be made available for publlc 1nspect10n when‘
the engineering evaluation/cost analysis (EE/CA) is made’
available for public comment. The record file must be available
both at a central Regional location and at or near the site at -
issue (see section II.E.). A notice of the avallabllxty of the
record file must be publlshed in a major local newspaper and a
copy of the notice included in the record file.

A public comment period on the EE/CA of not less than 30
days must be held so that interested persons may submit comments
on the response selection for inclusion in the record file. a
notice of the public comment period may be combined with the
notice of availability of the record file if they occur at the
same time. The Agency must respond to all significant comments
received during the public comment period and place the comments
and the responses to them in the record file (see section :
III.D.). :

Comments generated or received after the decision document
is signed related to selection of the removal action should be
kept in a post-decision document file. They may be added to the
record file in certain situations (see section III.N.).

Time-critical Removal Actions

A time-critical removal action is a removal action for ,
which, based on the site evaluation, the Agency determines that a
period of less than six months exists before on-site removal
activities must be initiated. This category includes emergency
removal actions which are described in greater detail below.

The administrative record file for these actions must be
available for public inspection no later than 60 days after the
initiation of on-site removal activity. If feasible, the record
file should be made available earlier. The record file must be
available both at a central Regional location and at or near the
site at 1ssue

If, however, on-site cleanup activity is initiated within
hours of the verification of a release or threat of a release and
on-site cleanup activities cease within 30 days (emergency
actions), the record file may be made available only at a central
Regional location and need not be made available at or near the
site.

14
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For all time-critical removals, a notice of the availability
of the record file must be published in a major local newspaper
and a copy of the notice included in the record file.

A public comment period of not less than 30 days should be
held in appropriate situations. 1In general, a public comment
period will be considered appropriate if cleanup activity has not
been completed at the time the record file is made available to
the public and if public comments might have an impact on future
action at the site. If a public comment period is considered
appropriate, it should begin at the time the record file is made
available for public inspection. The notice for the public
comment period may be combined with the notice of availability of
the record file if they occur at the same time. The Agency must
respond to all significant comments received during the public
comment period and place the comments and the responses to them
in the record file (see section III.D.).

Whether or not the Agency holds a public comment period,
comments received by the Agency related to the selection of the
removal action must be placed in the record file. For
information, including comments, generated or received after the
decision document is signed - see section III.N.

G. Maintaining the Record

Document room procedures should be established to ensure
orderly public access to the record files. 1In establishing
public access procedures, the security and 1ntegr1ty of the
record files must be maintained at all times.

The Agency prefers that each Regional Office have a reading
area where visitors are able to review the record files. The
record file must be available during reasonable hours (e.g., 9-4,

Monday-Friday). The public reading area should include, wherever
feasible: -

o] Administrative record files

o Guidance Compendium (see section III.I.)

o Access to a copier

(o) Sign-in book |

Controlled access to the files is accomplished by use of a
visitor sign-in book. Sign-in books help minimize instances in
which documents are lost or damaged. It also provides
documentation of the Agency's efforts to provide public access to
the record files. Pertinent information recorded in the book
should include:

o Date of visit
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o Name

o Affiliation

o Address

o .Phone number

° Site documents viewed

o Cost of copied materials (if applicable)

Since documents in the record file should be complete,
properly organized and legible, the integrity of the record file
must be maintained. If possible, storage and reading areas
should be supervised to maintain proper security. Documents
should not leave the document room or be left unattended. To the
extent feasible, the Record Coordinator should check the order of
the documents after being viewed by the public to be certain all
documents have been returned intact. The documents in the record
file should be kept secure, either in a locked room or in locked
cabinets.

The record file located at or near the site should be
handled with similar care. If possible, the record file should
be treated as a non-circulating reference; it should not leave
the local repository except under supervision. The phone number
of a record file contact should be provided to record file users
and to the manager of the local repository so that problems can
be identified and cured. Such information can be included in an
informational fact sheet accompanying the record file (see
Appendix H). 1In additicn, the Record Coordinator should plan
reviews of the local record files on a systematic basis.

Where the site is a fund-lead or PRP-lead, EPA should retain
a master copy of the record file at a central Regional location.
Where a State is the lead agency at a site, EPA should assure
that the State maintains a master copy of the record file. The
record files are permanent records that must be retained.

As to the local repository, the statute and proposed
regulations are silent concerning the duration of public
availability of the record file. The Agency's primary concern is
public participation in selection of the response action.
Following initiation of the response action, public interest in
background information other than the Record of Decision, RI/FS
or administrative record file may wane. In any event, the
statutory provisions for judicial review and deadlines for filing
cost recovery actions provide useful references for keeping the
record file publicly available. See §§113(g) and (h) of CERCLA.
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Where there is cost recovery litigation or such litigation
is possible, the record file should be available at least until
the completion of pending litigation concerning the site.

The record file continues to serve as a historical record of
the response selection, even after the statute of limitations for
cost recovery action has passed. Where there is considerable
public interest, the local repository may wish to keep the record
file available for public viewing.

H. Confidential File

In certain situations, documents in the record file may be
subject to an applicable privilege (see section III.G.).
Whenever feasible, information relevant to the response selection
which is contained in a privileged document should be extracted
in a releasable manner and included in the publicly accessible
portion of the record file. The privileged document should be
included in a confidential portion of the record file.

The Administrative Record Coordinator should maintain a
confidential portion of the record file for such privileged
documents. These documents should be listed in the index to the
entire record file and identified as "privileged." The index
should identify the title and location of the privileged
document, and describe the basis for the asserted privilege. A
short (non-privileged) description of the document and its
privileged nature should, where possible, be placed in the files
available to the public.

The confidential portion of the record file should be stored
in locked files at a central Regional location and should not be
located at or near the site. The confidential portion of the
record file should be separate from the publicly available record
file to protect against inadvertent disclosure. Each privileged
document should be stamped "confidential" at the bottom of each
page of the document. Where the material is not a written
document (such as a computer disk or cassette tape) the jacket
should be stamped "confidential." A complete list of all
materials contained in the confidential portion of the record
file should be maintained by the Record Coordinator. The
coordinator should alsoc maintain a log which will include the
time, date, document name, and identity of persons checking out
and returning materials to the confidential file.

A routine access list should be prepared for each record
file or, in the future, as soon as a new record file is
established. This routine access list must be approved by the
Waste Management Division Director or the Environmental Services
Division Director, and ORC. Once approval is given, persons on
the list will be able to access the confidential files through
the Record Coordinator. Ko one should have access to the
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confidential files without the approval of the persons listed
above.

This policy and procedure for privileged materials does not
supersede any policy and procedures established by the Agency
under the Freedom of Information Act (FOIA), 5 U.S.C., §552, and
Agency regulations implementing FOIA at 40 C.F.R. Part 2. If the
requester is in close proximity to the record file, the Agency
may respond to FOIA requests for the administrative record by
telling a requester the location and availability of the record
file. Decisions regarding disclosures of materials under FOIA
should be coordinated among the various agency officials with
access to such materials.

I. Copying

Section 117(d) of CERCLA requires that each document
developed, received, published, or made available to the public
under §117 be made available for public inspection and copying at
or near the site. Under §113(k)(2)(B) of CERCLA, these documents
must also be included in the administrative record. Under these
provisions of CERCLA, the lead agency must ensure that documents
in the record files are available for copying but does not bear
responsibility for copying the documents themselves. Therefore,

. it is preferable that the record file should be located in a
facility which contains a copying machine (e.g., a public
library).

Alternatively, the Agency may arrange for copying on behalf
of a requester. The Agency may ask that requesters arrange for
copying by contractors or commercial copy centers who then bill
the regquester dlrectly

The Agency should follow the FOIA regulations at 40 C.F.R.
Part 2 in determining the appropriate charge for copying.
Generally, copying fees should be waived for other Federal
Agencies, EPA contractors or grantees, and members of Congress.
The Agency should charge $.20 a page for paper copies as provided
in 40 C.F.R. Part 2. Reproduction of photographs, microfilms or
magnetic tapes, and computer printouts should be charged at the
actual direct cost to the Agency.

J. Micrographics

The administrative record file may be maintained in
microform such as microfilm or microfiche. Use of micrographics
can significantly reduce the space required to store
administrative record files. 1In addition, micrograpics can
simplify the tasks of reproducing copies of the record and
transmission of the record files to the local repositories. Any
use of micrographics should be conducted in an orderly manner
consistent with records nanagement procedures. If using
micrographics to raintain the record files, readers will need to
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be available at the Regional office and with the record file
located "at or near the site" to ensure public access to the
record files.

Microform copies of original documents are admissible in
court if created in an organized fashion. The Business Records
.as Evidence Act (28 U.S.C. §1732) specifies that copies of
records, which are made "in the regular course of business" and
copied by any process which accurately reproduces the original,
are "as admissible in evidence as the original itself." See also
Federal Rules of Evidence 1003. Thus, if the lead agency can
demonstrate that CERCLA records and microform copies of those
records are produced in the regular course of business, they
would be admissible in court.

The Office of Information Resources Management (OIRM). . has
granted approval for the use of micrographics in establishing
administrative records (see Appendix J). Any use of
micrographics must still comply with the remaining provisions of
Chapter 6 of the EPA Records Management Manual (7/13/84).

K. Certification

The Agency must certify the completeness of the
administrative record when the record is filed in court.
Appendix K contains a model court certification.

Such certification should be signed by the Regional
Administrator's designee after consultation with ORC and DOJ.
Any certification of the record should be made by program staff
and not legal staff.

Although not required, the Region may choose to have the
‘Administrative Record Coordinator certify that the record was
compiled and maintained in accordance with applicable Agency
regulations and guidance. Such certification would attest that
the record was compiled in accordance with current Agency
procedures and would not address the completeness of the record
file.
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III. CONTENTS OF THE ADMINISTRATIVE RECORD

A. Remedial Actions

The administrative record for selection of a remedial action
should consist of:

o documents which the Agency considered or relied on to select
the remedial action; and

o documents which demonstrate the public's opportunity to
participate in and comment on the selection of the remedial
action.

As stated earlier, the administrative record file for the
selection of a remedial action must be made available for public
inspection at the commencement of the remedial investigation
phase. For example, when the RI/FS work plan is approved, the
Agency must place documents on selection of remedy generated up
to that point in the record file. Documents should continue to
be added to the record file until a decision document is signed.
Documents containing new information relevant to the response
selection but generated or received after the decision document
is signed should be kept in a post-decision document file and may
be added to the record file in certain situations (see section
III.N.).

Typically, but not in all cases, the record for a remedial
response action will consist of the following types of documents.
The list below is neither a statement of requirements for each
record nor is it exclusive. The record file should include any
other documents not listed below which meet the general criteria
described in the first paragraph of this section.

Factual Information/Data

o) Preliminary Assessment (PA) report

o Site Investigation (SI) report

e} Approved Remedial Investigation/Feasibility Study (RI/FS)
workplan

o Amendments to final workplan

o Sampling and Analysis Plan (SAP): consisting of a quality
assurance project plan (QAPP) and a field sampling plan
(FSP)

o Sampling data: validated data during the RI/FS, or any data
collected for previous actions such as RCRA or removal
actions which are considered or relied on in selecting the
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remedial action. Unvalidated data should be included only
if relied on by the Agency in the absence of validated data.

Chain of custody forms
Inspection reports

Fact sheet or summary information regarding remedial action

.alternatives generated when special notice letters are

issued to PRPs at an early stage of the RI/FS (see "Interim
Guidance on Notice Letters, Negotiations, and Information
Exchange," 0ctober 19, 1987 - OSWER Directive No. 9834.1)
Data summary sheets

Technical studies performed for the site (e.g., a ground
water study)

Endangerment assessment/risk assessment and underlying
documentation (see section III.C.) N

RI/FS (as available for public comment and as final, if
different)

Data submitted by the public, including PRPs

Policy and Guidance

o

o

(o]

Memoranda on site-specific or issue-specific policy
decisions. Examples include memoranda on off-site disposal
availability, special coordination needs (e.g., dioxin), and
applicable, or relevant and appropriate requirements (ARARs)
(to the extent not in the RI/FS), cost effectiveness, and
utilization of permanent solutions and alternative treatment
technologies.

Guidance documents (see section IiI.I.)

Technical literature (see section III.J)

Public Participation

o

o

Community Relations Plan

Proposed Plan

Public notices: any public notices concerning response
action selection such as notices of availability of
information, notices of meetings, and notices of
opportunities to comment

Documentation of public meetings: information generated or
received during meetings with the public (including PRPs)

21



o

#9833.3A

and memoranda or notes summarizing significant information
submitted during such meetings

Public comments: complete text of all written comments
submitted (see also section III.D.)

Transcripts of public meetings: includes especially
meetings held during the public comment period on RI/FS,
Proposed Plan, and any waiver of ARARs under §121(d) (4) of
CERCLA

Responses to significant comments: responses to significant
comments received from the public concerning the selection
of a remedial action

Responses to State and other Federal agency comments

Enforcement Documents (included if the document contains
information relevant to the response selection or public
participation in the response selection and does not pertain
exclusively to liability)

(o)

(o]

Administrative orders
Consent decrees

Affidavits containing relevant factual information not
contained elsewhere in the record

Notice letters to PRPs
Responses to Notice letters
§104 (e) information request letters and subpoenas

Responses to §104(e) information request letters and
sSubpoenas

Other Information

Index (see section II.D.)

Documentation of State involvement: documentation of the
request and response on ARARs, §121(f) (1) (G) notices and
responses, a statement of the State's position on the
Proposed Plan (concurrence, nonconcurrence, or no comment at
the time of publication), opportunity to concur in the.

selected remedy and be a party to a settlement (see section
IV.A.)

health assessments, health studies, and public health
advisories issued by the Agency for Toxic Substances and
Disease Registry (ATSDR) (see section IV.C.)
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o Natural Resource Trustee findings of fact and final reports
and natural resource damage assessments (see section IV.D.)

isio ocuments

o Record of Decision (ROD): final remedial action decision
document (1nclud1ng responsiveness summary)

o Explanatlons of significant differences (under §117(c)) ana
. underlying information

(<) Amended ROD and underlying information

The administrative record should both track the history of
the site and be understandable to the reader. Appendix B
provides a model file structure for organizing the record.
Appendix C contains a model index:

B. Removal Actions

The administrative record for selection of a removal action
should consist of:

o documents which the Agency considered or relied on to select
the removal action:; and

o documents which demonstrate the public's opportunity to
participate in and comment on the selection of the removal
action, when appropriate.

For a time-critical removal action, the record file should
be available for public inspection as early as possible and must
" be available no later than 60 days after initiation of on-site
removal activity. Documents prepared prior to the final decision
document must be placed in the record flle and made available to
the public.

For a non-time-critical removal action, the record file must
be made available for public inspection when the EE/CA is
available for public inspection. Documents should continue to be
added to the record file from the time the EE/CA is available
until a decision document (i.e. Action memorandum) is signed.

For all removal actions, documents containing new
information generated after the selection of a response action,
other than comments made during the public comment period and
responses to those comments, should be kept in a post-decision
document file and may be added to the record file in certain
situations (see section III.N.).

Typically, but not in all cases, the record for a removal
response action will consist of the following types of documents.
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The list below is neither a statement of requirements for each
record nor is it exclusive. The record file should include any
other documents not listed below which meet the general criteria
described in the first paragraph of this section.

©

o

io ata
Preliminary Assessment (PA) report
Site evaluation (SI) report
EE/CA (for a non-time-critical removal action)
Sampling plan
Sampling data: validated data obtained in support of -the
removal action, or any data collected for previous actions
such as RCRA or other response actions which are considered
or relied on in selecting the removal action. Unvalidated
data should be included only if relied on by the Agency in
the absence of validated data.
Chain of custody forms

Inspection reports

Technical studies performed for the site (e.g., a ground
water study)

Endangerment assessment/risk assessment and underlying
documentation

Data submitted by the public; including PRPs

Policy and Guidance

o

o

o]

Memoranda on site-specific or issue-specific policy
decisions. Examples include memoranda on off-site disposal
availability, compliance with other environmental statutes,
special coordination needs, e.g., dioxin.

Guidance documents (see section III.I.)

Technical literature (see section III.J.)

Public Participation

o

(<]

Community Relations Plan

Public notices: any public notices concerning response
action selection such as notices of availability of
information, notices of meetings, and notices of
opportunities to comment
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Documentation of public meetings: information generated or
submitted during meetings with the public (including PRPs)
and memoranda or notes summarizing significant information
submitted during such meetings

Public comments: complete text of all written comments
submitted (see also section III.D.)

Responses to significant comments: responses to significant
comments received from the public concerning the selection
of a removal action

Responses to State and other Federal agency comments

Enforcement Documents (included if the document contains
information relevant to the response selection or public
participation in the response selection and does not pertain
exclusively to liability)

(o)

o

Administrative orders
Consent decrees

Affidavits containing relevant factual information not
contained elsewhere in the record

Notice Letters to PRPs
Responses to Notice Letters
§104 (e) information request letters and subpoenas

Responses to §104(e) information request letters and
subpoenas

Other Information

o

(@)

Index (see section III.D.)
Documentation of State involvement (see section IV.A.)

ATSDR health assessments, health studies, and public health
advisories (see section IV.C.)

Natural Resource Trustee findings of fact and final reports
and natural resource damage assessments (see section IV.D.)

Decision Documents

o

o

EE/CA Approval Memorandum

Action Memorandur
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o Amended Action Memorandum

The administrative record should both track the history of
the site and be understandable to the reader. Appendix B
provides a model file structure for organizing the record.
Appendix C contains a model index.

C. Imminent and Substantial Endangerment

Under §106 of CERCLA, the Agency may find the existence of
an imminent and substantial endangerment to the public health or
welfare of the environment because of an actual or threatened
release of a hazardous substance.

The determination of the existence of an imminent and
substantial endangerment is an important component of the
selection of the response action. Therefore, all documents
considered or relied on in making that determination, including
any endangerment assessment and its underlying documentation,
must be included in the administrative record file. 1If the
determination that there is an imminent and substantial .
endangerment is properly documented in the record file, judicial
review of that determination in an action under §106 of CERCLA
will also be limited to the administrative record.

D.  Public Comments

In general, the administrative record should document any
opportunity for public involvement in the selection of a response
action. All documents related to the opportunity (e.g., notices
and fact sheets), and relevant written comments received from the
public should be included in the record file to establish a
complete record for purposes of judicial review.

The record file should contain information brought to the
Agency's attention by the public. Reports, data and other
information generated by outside parties and submitted to the
Agency should be included in the record file. Public requests
for information (e.g., Freedom of Information Act (FOIA) requests
for copies of reports), need not be included in the record file.

The Agency should request that substantive oral comments
(either in person or over the phone) be put in writing by the
commenter for inclusion in the record file. The commenter should
be advised that the obligation to reduce the comment to writing
rests with the commenter.

The Agency may respond to comments received prior to a
public comment period in various ways, depending on the nature
and relevance of a particular comment. The Agency's
consideration of such a comment may be.in the form of a written
response, or reflected by documented actions taken after
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receiving the comment, or even by changes in subsequent versiens
of documents. If ¢the Agency prepares a written response to a
,comment the response should be included in the rxeceord file.

The Agency may notify commenters that comments submitted
prior ¢o a formal public comment period must be resubmitted or
specifically identified during the public comment period imn erder
to receive fermal response by the Agency. Alternatively, the
Agency may notify a commenter that the Agency will respond to the
comment in a responsiveness summary prepared at a later date.
The Agency, however, has no duty to respond to any comments
received before the formal public comment period, oxr to respond
to comments during the public comment period until the cleose of
the public comment period. The Agency may, in its discretien,
respond in writing to comments submitted outside of a formal
public comment period. .

Comments received during the formal public comment period
must be addressed in the responsiveness summary (included with
the ROD in remedial response actions). The responses may be
combined by subject or other category in the record file.

. Comments should be included in the record file in their original
form wherever feasible.

Comments which are received after the formal comment pexied
closes and before the decision document is signed should be

- included in the record file but labeled "late comment.” Such

comments should be handled as post-decision information (see

section III.N.).

Comments received after the decision document is signed
should be placed in a post- -decision document file. They may be
added to the record file in limited circumstances (see section
III.N.).

E. Enforcement Actions

The same procedures should be used for establishing an
administrative record whether or not a response action is
selected in the context of an enforcement action. The following
additional information, however, may assist the establishment of
administrative records for selection of CERCLA response actions
where there is enforcement activity.

E.l,‘Négotiatioh Documents
During negotiations with the Agency, a potentially
responsible party (PRP) may produce documents and claim that they
constitute confidential business information (CBI) or offers of
settlement subject to Rule 408 of the Federal Rules of Evidence.
' Generally, those documents are not part of the
adrministrative record for response selection unless they are
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submitted by PRPs for consideration in selecting a response
action and are considered or relied on in selecting the response
action. A pr;v;leged.ﬂncument which wvas considered or xelied om
in selecting the respomse action should e placed in the
confidential portion of the record file. Such a document should
be summarized and the smmary included in the pnblicly wrcessible
portion of the yecord file (see section II.H.). If the
information cannot be summarized in a disclosable manner, the
information should be placed in the confidential portion of the
recoxrd file only and listed in the index to the file.

E.2. PRP-lead RI/¥S

Where a PRP is condurting the RI/FS, the PRP must submit all
technical information on selection of the remedial action
generated during the RI/FS to the Agency. Technical information
includes sampling data, workplans, reports, and memoranda. The
agency, and mot the PRP, vwill establish the administrative record -
(see “Interim Guidance on Potentially Responsible Party
Participation in Remedial Inves:;gat;ans.and.faas;hlllty
Studies," May 16, 1988 - OSWER Directive No. 9835.1a).

PRPs may be delegated responsibility for some record file
maintenance activities, such as housing the files at or near the
site. PRPs camnot, however, dbe responsible for decisioms on what
documents comprise the record, because of, among other things,
the potential for a conflict of interest.

E.3. Administrative Orders and Consent Decrees

: Final acministrative orders and ronsent decrees issued prior
to selection of the response action (e.g. ordering a PRP to
rvonduct the RI/FS), should be included in the administrative
record file. Admimistrative orders or consent decrees issued
after the signing of the ROD or the action memorandum should not
be included in the record file, unless the consent decree or
administrative order meets the criteria for the inclusion of
post-decision documents in the record file (see section III.N.).
In such cases, the documents may be added to the record file in
accordance with procedures for post—decision documents. Drafts
of administrative orders and consent decrees should not be
included in the record file.

Note that administrative orders must also be supported by an
administrative record. These administrative records are not the
same as administrative records for the selection of a response
action as described in this guidance. Some of the documents,
however, which form the basis for a response decision may also
form the basis for an order or decree. For example, some of the
same documents which were considered or relied on to make the
response detision embodied in a ROD will likely form the basis of
a de minimis settlement embodied in a consent vrder. In such a
case, the record file which forms the basis for the consent order
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can reference the documents contained in the'record file for the
response decision.

F. Excluded Documents

Certain documents should not be included in the
adninistrative record because they are irrelevant to the
selection of the response action. Documents should be excluded
from the administrative record if the Agency did not consider or
rely on them in selecting the response action.

Material beyond the scope of the record should be kept in
separate files maintained at the Regional office. These files
need not be made publicly available, although many of the
documents in the files may be available to the public if
requested under FOIA.

Examples of documents that are.irrelevant to the decision on
selecting a response action may include Hazard Ranking System
(HRS) scoring packages, contractor work assignments, cost
documentation (as opposed to cost effectiveness information), and
National List (NPL) deletion information. If, however, these-
documents contain information that is considered or relied on in
the response action selection and that is not contained elsewhere
in the record file, then the documents should be included in the
record file.

Information regarding PRP liability is .generally not
included in the record file for selection of the response action
except to the extent such information (typically substance
specific) is considered or relied on in selecting the response
action. Documents relating to PRP liability, however, should be
.compiled and maintained in the Regional office so that they are
available at the time of notice to PRPs or referral of any
litigation.

G. Draft Documents and Internal Memoranda

In general, only final documents should be included in the
administrative record file. The record file should not include
preliminary documents such as drafts and internal memoranda.
Such documents are excluded from the record file because drafts
and internal memoranda are often revised or superseded by
subsequent drafts and memoranda prior to the selection of the
response action. The preliminary documents are, therefore, not
in fact considered or relied on in making the response action
decision.

Drafts (or portions of them) and internal memoranda should
be included, however, in two instances. First, if a draft
document or internal memorandum is the basis for a decision
(e.g., the draft contains factual information not included in a
final document, a final document does not exist, or did not exist
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when the decision was made), the Agency should placé the draft
document or internal memorandum in the record file.

Second, if a draft document or internal memorandum is
circulated to an outside party who then submits comments which
the decisionmaker considers or relies on when making a response
action decision, relevant portions of the draft document or the
memorandum and the comments on that document should be included
in the record file.

Examples of internal memoranda and staff notes which should
not be included in the record file are documents that express
tentative opinions or recommendations of staff to other staff or
management, or internal documents that evaluate alternative
viewpoints. :

Drafts and internal memoranda may also be subject to claims
of privilege (see section III.H.). _

H. Privileged Documents

Some documents in the administrative record file may be
protected from public disclosure on the basis of an applicable
privilege. Any documents which are considered or relied on in a
response action selection, but withheld from the public portion
of the record file based on privilege, must be placed in a
confidential portion of the record file (see section II.H.).

If a document is excluded from the public portion of the
record file based on privilege, the relevant information should, _
if feasible, be extracted and included in the public record file.
This can often be accomplished by deleting or redacting the
privileged information from the document.

The privileges discussed below may be asserted by the Agency
with respect to documents that are considered or relied on in the
selection of a response action. The head of the office
responsible for developing the document in question should assert
the privilege. 1In all cases, the official asserting a privilege
should consult with ORC.

Public disclosure of a privileged document may result in
waiver of the privilege, although the nature and extent of the
waiver will depend on the privilege asserted and the
circumstances of the disclosure. In light of the potential for
waiver, it is important that Agency personnel not release
potentially privileged documents to the public without consulting
with ORC.

Deliberative Process

The deliberative process privilege applies to pre-
decisional, deliberative cormunications that express opinions,

30



$9833.3A

advice, and recommendations of staff to other staff or
management. The privilege functions to encourage the honest and
free expression of opinion, suggestions and ideas among these
formulating policy for government agencies (see "Guidance for
Assertion of Deliberative Process Privilege,® 10/3/84).

In general, if a document contains factual informatien
forming the basis for the selection of the response actien, it
should be included in the recoxrd file.

Use of the deliberative process privilege should be balanezd
with the statutory mandate of including the public in the
response action selection process. The privilege should be
asserted if disclosure of the document will have an inhibiting
effect on frank and open discussion among government staff and
decisionmakers. Documents should not be withheld solely because
they would reveal flaws in the case or information embarrassing
to the government. Specific procedures exist for assertion of
the deliberative process privilege, which include consulting with
ORC.

Confidential Business Information (CBI)

The Agency must withhold from the public record trade
secrets and commercial and financial information that is subject
to protection under 40 C.F.R. Part 2. However, §104(e)(7) of
CERCLA greatly restricts the assertions of confidentiality claims
by PRPs at CERCLA sites. The Agency should attempt to avoid
using CBI in making response action decisions and can do so in
most cases by using other information instead. Where the Agency
must use CBI in making its decision, 40 C.F.R. Part 2 and
§104(e) (7) of CERCLA will apply and such information should be
placed in the confidential portion of the administrative recoxrd
file.

Attorney Work Product

This exclusion applies to documents prepared in anticipation
of possible litigation. The work product privilege covers all
documents prepared by an attorney or under an attorney's
supervision, including reports prepared by a consultant or
program employee. Litigation need not have commenced but it must
be reasonably contemplated. These documents generally relate to
enforcement or defensibility of a decision and are not considered
or relied on in selecting a response action. These documents
should not, therefore, be in the administrative record file.

Attorney-Client Communication

The attorney-client privilege applies to confidential
communications made in connection with securing or rendering
legal advice. The privilege is limited to communications where
there was an intention to keep the information confidential.
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ers ivac

This exemption covers information about individuals in
personnel, medical, and similar files, the disclosure of which
would constitute a clearly unwarranted invasion of personal
privacy. The records must pertain to an individual, and not a
business, to be excluded from the public portion of the
administrative record file under this exemption. Often,
information subject to the protection under the personal privacy
privilege can be redacted from the document and the redacted
version can be placed in the public portion of the record file.

te ts

An agency is authorized to exclude from public scrutiny
information which, if released, would harm national security or
interfere with the government's ability to conduct foreign
relations. This privilege could be particularly important where
the PRP is a Federal agency or a contractor for a Federal agency.
In the case of a Federal facility cleanup, an Inter-Agency
Agreement should spell out procedures for asserting this
privilege.

Confidential Informant

Statements obtained from witnesses who have been granted
confidentiality may be privileged.

Information Exempted by Other Statutes

Information specifically exempted from disclosure by a
Federal statute need not be part of the public record. The
statute in question must leave no discretion as to the
requirement that matters be withheld from the public or it must
establish particular criteria for withholding or refer to
particular types of matters to be withheld.

I. Guidance Documents

Guidance documents, or portions of guidance documents, that
are considered or relied on in selecting a response action ‘should
be included in the administrative record file for that response
action. Any guidance documents generated for the site for which
the record file is being compiled should be physically included
in the record file. Certain guidance documents, however, do not
have to be kept in the record file. Guidance documents not
generated for the particular site for which the record is being
compiled may be kept in a compendium of guidance documents
maintained at a central Regional location.

Each EPA Regional office should maintain a compendium of
guldance documents which are frequently used in selecting
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response actions. As with an administrative record file, the
compendium of guidance documents must be available to the public,
but only at the central Regional location. The Administrative
Record Coordinator should maintain and update the compendium of
guidance documents. If a guidance document maintained in the
compendium is considered or relied on when making a response
action decision, the index to the record file must list the
document and indicate its location and availability. See also
Appendix E.

If a guidance document is listed in a bibliography to a
document included in the record file (e.g., listed in the
bibliography to the RI/FS), it need not be listed again in the
index to the record file. 1In this case, however, the index must
state that documents listed as bibliographic sources might not be
listed separately in the index.

If a guidance document which is not included in the guidance
compendium is considered or relied on in selecting the response
action, the document should be physically included in the record
file.

J. Technical Literature

Technical literature generated for the site at issue should
be physically included in the administrative record file for that
site, whether or not it is publicly available.

Similarly, technical literature not specifically generated
for the site at issue which is not publicly available should also
be included in the site-specific record file. Such documents
include technical journals and unpublished documents that are not
available through the Library of Congress or not circulated to
technical libraries.

Publicly available technical literature not generated for
the site at issue, however, need not be located at or near the
site or at a central Regional location if the documents are
referenced in the index to the record file. These documents do
not have to be physically included in the record file because
they are already available to public. Copying such documents
creates a significant burden to the Agency and copyright laws may
pose additiopal barriers to such copying. Examples of publicly
available technical literature include engineering manuals,
ground-water monitoring or hydrogeclogy textbooks, ATSDR
toxicological profiles, and articles from technical journals.

Computer models and technical databases need not be
physically included in the record file but should be referenced
in the index to the record file. Printouts or other documents
produced from the models and databases should be physically
included in the record file if such documents contain information

[
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which was considered or relied on in selecting the résponse
action.

K. Legal Sources

Copies of statutes and regulations cited in documents
included in the administrative record need not be included in the
record file if they are readily available to the public. For
example, the NCP and other regulations are easily accessible
since they are published in the Federal Register and the Code of
Federal Regulations.

Copies of the actual standards (statutes or regulations)
comprising Federal and State ARARs should be physically included
in the record file if they are not easily accessible. Also,
other Federal and State criteria, advisories, and guidance
documents pertinent to the site (i.e., what the Agency refers to
as "TBCs," or standards "to be considered"), may not be easily
accessible. If such documents are cited in an RI/FS, appendix to
the RI/FS, EE/CA, or ROD, those advisories which are not readily
available should be included in the record file.

L. NPL Rulemaking Docket Information

Generally, information included in the National Priorities
List (NPL) rulemaking docket, such as the Hazard Ranking System
(HRS) scoring package and comments received on the listing, need
not be included in the administrative record for selection of a
response action. The NPL docket contains information relevant to
the decision to list a site, which may be irrelevant to the
decision on response action selection.

Documents in the NPL docket which contain sampling data or
other factual information which was considered or relied on in
selecting a response action should be included in the record file
if the information is not available already in the record file.
Such information may include early sampling data taken by parties
other than the Agency or its contractors (e.g., a State).

M. RCRA Documents

If an action is taken under CERCLA at a site with a history
of Resource Conservation and Recovery Act (RCRA) activity, much
of the information relating to those RCRA activities may be
considered or relied on in making the CERCLA response action
selection. Any relevant RCRA information, particularly
information on waste management and RCRA corrective action at the
site, should be included in the administrative record file (e.g.,
RCR2 permit applications, inspection reports, RCRA Facility
Assessment (RFA), RCRA Facility Investigation (RFI), Corrective
Measures Studies (CMS), or responses to RCRA information
reguests) .
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Not all pre-existing RCRA information will be considered or
relied on in selecting a CERCLA response action, but information
on types of wastes, quantity of wastes, and observations of
potential threats gathered during RCRA investigations should be
included if not contained elsewhere in the record file.

N. Post-Decision Information

In general, documents generated or received by the Agency
after signing the response action decision document (e.g., ROD or
Action Memorandum), should not be added to the administrative
record file. Since the administrative record contains the
information which forms the basis for the response selection,
documents generated or received after selecting the response
action are not relevant to that response decision and should not
be included in the record file. 1In limited situations, however,
the Agency must include in the record file documents generated or
received after the decision document is signed.

In all cases, documents generated or received after signing
the decision document should be kept in a post-decision document
file. This file is not part of the administrative record file
and should be maintained at a central Regional location.
Documents kept in the post-decision document file may be added to
the record file in the situations described below:

o] Where a decision document does not address or reserves a
significant aspect of a response action decision to be made
at a later date. For example, a decision document that does
not resolve the type of treatment technology. In such
cases, the Agency should continue to add documents to the
record file which form the basis for the unaddressed portion
of the decision.

o Where there is a significant change in the selected response
action. Changes that result in a significant difference to
a basic feature of the selected remedial action (e.g.,
timing, ARARSs), with respect to scope, performance, or cost
may be addressed in an explanation of significant
differences. Under §117(c) of CERCLA,

“"(a)fter adoption of a final remedial action plan
- (1) if any remedial action is taken, (2) if any
enforcement action under section 106 is taken, or
(3) if any settlement or consent decree under
section 106 or section 122 is entered into, and if
such action, settlement, or decree differs in any
significant respects from the final plan, the
President or the State shall publish an
explanation of the significant differences and the
reasons such changes were made."
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The record file should include the explanation of
significant differences, underlying documentation for the
response action changes, any significant comments from the
public, and Agency responses tO0 any significant cemments. A
formal public comment period is not reguired on an
explanation of significant differences.

Some changes will be so significant that they fundamentally
alter the very nature or basis of the everall response
action. Such changes will regquire an amended deeision
document. The Region will decide whether a change to a
response action is considered & significant or a Lfundamental
change for purposes of addressing the ehange (the "Guidance
on Preparing Superfund Decision Documents: The Propeosad
Plan and Record of Decisien,” OSWER Directive Ne. 9355.3-
02) is expected to address this. .

When the decision document is amended, the amended decisien
document, the underlying documentation, any significant
comments from the public, and Agency responses to any
significant comments, should be included in the record file.
ROD amendments will require a formal public comment perioed.

Where comments containing significant information are
generated or received after the close of the public comment
period. The Agency must consider comments submitted afterxr
the public comment period only to the extent that the
comments contain significant information not contained
elsewhere in the record file which could not have been
submitted during the public. comment period and which
substantially support the need to consider significantly
altering the response action. Documents meeting this test
should be included in the record file, along with the
Agency's responses to the significant comments, whether orxr
not such information results in a change to the selected
decision. 1In this case, the comments, the underlying
documentation, and Agency responses to such comments, should
be included in the record file.

Post-decision information may also be added to the record
file if the Agency holds public comment periods aftexr the
selection of the response action. The Agency may heold
additional public comment periods or extend the time ‘for
submission of public comment on any issue concexrning
response selection. Such comment should be limited to the
issues for which the Agency requested additional comment.
All significant comments submitted during such comment
periods, along with any public notices of the comment
period, transcripts of public meetings, and Agency responses
to the comments, should be placed in the record file.
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IV. INVOLVEMENT OF OTHER PARTIES

A. States

A.l1. State Involvement on Federal-lead Sites

The administrative record for a Federal-lead site must
reflect the opportunity for involvement in the selection of the
response action afforded the particular State. The record for a
remedial action should include documents that reflect at least
the following State participation or the opportunity for State
participation:

o Letter to State requesting identification of ARARs and the
final response from State identifying ARARs (and
certification from the State):

o Opportunity to comment or comments on a proposed finding or
decision to select a remedial action not attaining a level
or standard of control at least equivalent to a legally
applicable or relevant and appropriate standard,
requirement, criteria, or limitation (as mandated by
§121(d) (4) of CERCLA);

o Opportunity to comment or comments on the final draft RI/FS,
the Proposed Plan and EPA responses to the comments;

o Significant post-decision State comments and EPA responses
to the comments (place in the post-decision document file
for possible inclusion in the record file - see section
III.N.).

The administrative record for a removal action should
reflect any State participation, especially any State comments
and EPA responses to the comments. :

The record file should only include final State comments.
Any preliminary deliberations between the State and EPA relevant
to the response selection need not be part of the record file if
superseded by documentation of the State's final position.

The governing body of an Indian tribe should be afforded the
same treatment as a State in accordance with §126 of CERCLA.

A.2. Federal Involvement in State-lLead Sites

Where a State has been officially designated the lead agency
for a CERCLA site, the State must compile the administrative
record for that site in accordance with §113(k) of CERCLA. Since
EPA has ultimate responsibility for both the selection of a
response action (EPA signs the ROD) and the record on which that
response action is based, EPA must participate in compiling and
maintaining the record. 1In such cases, EPA must assure that the

W
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record file forms a complete basis for the selection of the
response action.

The State as lead agency must maintain the record file at a
State office (e.g., the State's central environmental agency
office) and at or near the site. At a minimum, the State as lead
agency also must transmit a copy of the index, RI/FS workplan,
the RI/FS released for public comment, the Proposed Plan, and any
public comments received on the RI/FS and the Proposed Plan to
the appropriate EPA Regional office. These documents should be
transmitted to the Agency as they are generated or received.
Transmittal of the index will not suffice. 1In addition, other
documents may be requested by EPA on a case-by-case basis.

The Superfund Memorandum of Agreement (SMOA), or cOoperative
Agreement (CA), must address the administrative record :
requirements. The following language should be included in the
SMOA or CA where the State has been officially designated the
lead agency for a CERCLA site:

"The State must compile and maintain the
administrative record upon which the selection of the
(remedial, removal] action is based. The compilation
and maintenance of the record must be, to the extent
feasible, in accordance with EPA guidance on the
administrative record. The administrative record must
be located at the State [environmental agency] office,
and at or near the site. 1In addition, the State must
submit copies of the index, the RI/FS workplan, the
RI/FS released for public comment, the Proposed Plan,
and any public comments received on the RI/FS and
Proposed Plan to the EPA Regional office, as they are
added to the administrative record file. 1In addition,
other documents may be requested by EPA on a case-by-
case basis. The State shall comply with §113 of CERCLA
and any applicable regulations. EPA may regquire the
retention of other documents for cost recovery
purposes."

The record file compiled by the State should reflect EPA's
participation, comments, concurrence, and disagreements at the
same stages as are required for State involvement in a Federal-
lead site. The State must place in the record file any documents
submitted by EPA for inclusion in the record file.

B. Federal Facilities

Federal agencies have the responsibility, pursuant to
Executive Order 12580, to establish the administrative record for
Federal facilities under their jurisdiction, custody, or control
where using CERCLA authority for a response action. The record
file for a Federal facility must include all documents considered
or relied on 1in selecting a response action, including documents
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submitted by EPA on the selection of the response action. The
Federal agency must comply with all NCP (see Appendix M) and
CERCLA requirements in compiling and maintaining the record,
including the minimum public participation requirements in §§113
and 117 of CERCLA.

The Federal agency must maintain the record file at or near
the site and ensure easy public access to the record file. 1If,
for example, a site is a Department of Defense facility, the
record file should be housed in a location which does not require
military clearance for access. The Federal agency should keep a
complete copy of the record file at a location within the Federal
agency office comparable to an EPA Regional office.

At NPL sites and any other site where EPA is involved in
selecting a response action at a Federal facility, EPA must
participate in compiling and maintaining the record. In such
cases, EPA must assure that the record file forms a complete
basis for the selection of the response action. At a minimum,
the Federal agency must transmit a copy of the index, the RI/FS
workplan, the RI/FS released for public comment, the Proposed
Plan, and any public comments received on the RI/FS and Proposed
Plan to the appropriate EPA Regional office. These documents
should be transmitted to the Agency as they are generated.
Transmittal of the index will not suffice. In addition, other
documents may be requested by EPA on a case-by-case basis.
Inter-Agency Agreements (IAGs) should spell out procedures for
compiling and maintaining the record.

C. ATSDR

Participation in the selection of a response action by the
Agency for Toxic Substance and Disease Registry (ATSDR) should be
reflected in the administrative record. The record file must
include the initial and subsequent health assessments and any
other information EPA solicits and obtains from ATSDR which EPA
considers or relies on in its selection of a response action.

Draft versions of the health assessment and other draft
documents upon which ATSDR comments should not be included in the
record file. 1If, however, EPA solicits comments from ATSDR on a
draft document such as a draft work plan or RI report, and
receives formal comments from ATSDR which EPA considers or relies
on in selecting a response action, then the document and comments
should be included in the record file.

In the event that the ATSDR health assessment and EPA's risk
assessment appear inconsistent, a document explaining the
difference should be generated and placed in the record file.
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D. Natural Resources Trustees

Section 122(j) (1) of CERCLA requires that the Agency give
notice to the Natural Resources Trustee of a release or
threatened release of any hazardous substance which may have
resulted in damages to natural resources. The administrative
record file must include the Agency's notice to the Natural
Resources Trustee, and any subsequent final communications (e.g.,
a release or final report). 1In addition, any factual information
provided by the Natural Resources Trustee which the Agency
considers or relies on in selecting a response action should be
included in the record file.

In the event that the Natural Resources Trustee's damage
assessment and EPA's risk assessment appear inconsistent, a
document explaining the difference should be generated and placed
in the record file.
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V. DISCLAIMER

The policies and procedures established in this document are
intended solely for the guidance of employees of the U.S.
Environmental Protection Agency. They are not intended and
cannot be relied upon to create any rights, substantive or
procedural, enforceable by any party in litigation with the
United States. EPA reserves the right to act at variance with
these policies and procedures and to change them at any time
without public notice.

VI. FURTHER INFORMATION
For further information concerning this memorandum, please

contact Sven-Erik Kaiser in the Office of Waste Programs
Enforcement at FTS (202) 475-9806.

41



#9833.3A
GLOSSARY

Administrative Record: as used in this guidance, the completed
compilation of documents the Agency considered or relied on in

selecting a response action.

ministrative Reco ile: as used in this guidance, the
ongoing collection of documents the Agency anticipates will
constitute the administrative record when the selection of
response action is made.

ARAR: applicable or relevant and appropriate requirements (see
§121(d) of CERCLA).

ATSDR: Agency for Toxic Substance and Disease Registry.

CA: cooperative agreement (entered into with a State or local
government to transfer funds to conduct response activities).

CBI: confidential business information.

CERCIA: Comprehensive Environmental Response, Compensation, and
Liability Act of 1980 as amended by the Superfund Amendments and
Reauthorization Act of 1986 (also known as Superfund).

C.F.R.: Code of Federal Regulations.

CMS: corrective measure study (RCRA corrective action document,
equivalent to an FS).

CRC: Community Relations Coordinator.

CRP: community relations plan.

Document: as used in this guidance, includes writings, drawings,
graphs, charts, photographs, and data compilation from which '
information can be obtained. It does not, however, include
physical samples. :

DOJ: Department of Justice.

EE/CA: engineering evaluation/cost analysis (removal document)-.

B

: United States Environmental Protection Agency.

ESD: Environmental Services Division.

Explanation of Significant Differences: post-ROD document
described in §117(c) of CERCLA. '

FOIA: Freedom of Information Act.
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FSP: field sampling plan.
HRS: Hazard Ranking Systenmn.

IAG: inter-agency agreement (made with a Federal agency).

Lead Agency: the agency that provides the 0SC or RPM to plan and
implement a response action under the NCP.

NCP: National 0il and Hazardous Substances Contingency Plan,
proposed revisions published on December 21,1988 (53 FR 51394).

NPL: National Priorities Llist.
OECM: EPA Office of Enforcement and Compliance Monitoring.
OERR: EPA Office of Emergency and Remedial Response.

OIRM: EPA Office of Information Resources Management.

Operable Unit: a discrete action that comprises an incremental
step toward comprehensively addressing site problems (see section
300.5 of the proposed NCP).

ORC: EPA Office of Regional Counsel.

O0SC: oOn-Scene Coordinator (project manager for a removal action)

OSWER: EPA Office of Solid Waste and Emergency Response.

EPA Office of Waste Programs Enforcement.

(SRS
. o
o]

preliminary assessment.
PRP: potentially responsible party.
APP: guality assurance project plan.

remedial action.

B

"
0

RA: the Solid Waste Disposal Act as amended by the Resource
nservation and Recovery Act.

‘w O
o

remedial design.
RI/FS: remedial investigation/feasibility study.

RFA: RCRA facility assessment (RCRA document, equivalent to a
PA/SI).

RFI: RCRA facility investigation (RCRA corrective action
document, equivalent to arn RI).

43



#9833.3A

ROD: Record of Decision (documents the selection of a remedial
action).

RPM: remedial project manager (projecﬁ maﬁager'for a remedial
action).

SAP: sampling and analysis plan.

SARA: Superfund Amendments and Reauthorization Act of 1986 (see
CERCLA above).

Site File: the file containing all site documentation.

SI: site investigation.

SMOA: Superfund memorandum of agreement (made with a State).
Support Agency: the agency that provides the support agency
coordinator to furnish necessary data to the lead agency, review
response data and documents, and provide other assistance as

requested by the lead agency. The support agency may also concur
on decision documents..
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APPENDIX A
SECTION 113 (J) OF CERCLA

() JupiciaL REVIEW. —

(1) Lisrration.—In ony judicial action under this Act, judi-
cial review of any issues concerning the adequacy of any re-
sponse action taken or ordered by the President shall be limited
to the administrative record. Otherwise applicable :riuciplu of
administrative law shall govern whether any suppiemental ma-
terials may be considered g the court.

(2) STANDARD.—In considering objections raised in any judi-
cial action under this Act. the court shall uphold the i
dents decision in selecting the response action unless the object-
ing party can demonstrate, on the acdministrative record, that
the decusion was arbitrary and capricious or otherwise not in
accordance with law.

(S) REMEDY.—~If the court finds that the selection of the re-
sponse action was arbitrary and capricious or otherwise not in
accordance with law. the court shall award (A) only the re-
sponse costs or damages that are not inconsistent with the na-
tional contingency plan. and (B) such other relief as is consist-
ent with the National Contingency Plan. '

(4) PROCEDURAL ERRORs.—In reviewing alleged procedural
errors, the court may disallow costs or damages only if the
errors were 30.serious and relsted to matters of such central rel-
evance to the action that the action would have been signifi-
cantly changed had such errors not been made.
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SECTION 113 (K) OF CERCLA

(R) ADMINISTRATIVE RECORD AND PARTICIPATION PRECIOUTYSS, =
(1) ADMINISTRATIVE RECORD.—The President chall coeablich

‘en edmintrative record ueon which the Proident chall

she coleetion of 6 Aupomce ection The edministrative
chell b2 evsilable to the public 8¢ or nsar the fecility e2.irva
The Praoident eloo mey plece duplicstas eof she edministrative
record 8¢ eny other lecation. = L

(9) PARTICIPATION PROCRRUTVES. — '

(A) ReMovAL acTioN.—The Proident chell pr.'@mufie"
¢le § of thze

rguletions in eccordence with chepter § of i

United Steem Code @&abl@hmgjmum for the eppro- -

priste poriicipstion of interzted percong in . the deuclep

ment of the edminintrative rocord on which the Prosident
will bese the coleetion of removal ections end on which ju- .

dicial muicw of removel ections will &2 beozd.
(B) RenEDIAL ACTION.—The Praident chell provide for

the participation of interested peroons, ineluding potentisl-

ly resporsible parties, in the development of the edminio-
grefive record OR which the Przident will beoe the ceolzetion

of remedisl ections end on which judicisl review of reme- -

el ections will b2 bosed. The proccdura developad under

this oubpsresgroph shell incl 6! 6 minimum, cech of -

¢he following:

(i) Notice to potenticlly effceted porsons end the
publie, which ghall b2 eccompanied by 8 bricf enalysio

of the plan and sliernative plars that were eonsidered.
(ii) A reesonsble opportunity o comment end provide
information regerding the plen.

(iii) An opportunity for & publie mzcting in the af
feceed oreo, 1r eccordance with ceetwon 117(aX@) (relas-

tRg to public poricipstion).

(iv) A responge to cech of the significent commenss,
eriticigmg, ond Rew dote submitied in written oF orsl
PPSeRLGELONS. '

(v) A seatement of the basis end purpose of the celect-
ed ection.

For pu of this subparogreph, the edminigtrative
record shall include all items develo end reeeived urder
this subparogroph erd ell items cribed in the cecond
sentenee of sectwon 117(d). The President shall promulsate
regulotions 1n accordance with chapter § of title § of the
United Stotes Code to camy oul gthe reguirements of Chis
subparesraph. .

(C) InTErire rEcorp.—=Until such regulations upder oub-
poregrephs (A) end (B) ere fﬁomulgawd. she edministre-
tave record shall congist of ell ikems developed end Feeeived
pursuent to current procedurs for celecton of the Raponrse
ectron, including proceduras %;2 the poriicipation of inreer-
@ted portizs end the public. dewelopment of en edmin-
Utrasive record and the celection of Raponse ection under
¢his Act shall not irclude an edjudicatory hearing.

(D) POTENTIALLY RESFONSIBLE PARTIES.—The President
shall mahe reasonsble offorts to identify end nrotify poten-
ticlly responsible porties os eorly es poasible before celec-
tion of o response oction. Nothmi 1n this porogroph shall
b2 construed to be @ defence to ligbility.
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APPENDIX B

MODEL FILE STRUCTURE

This model file structure may be used to compile an
administrative record file for a remedial action, a removal
action, or a combination of both remedial and removal actions.
If the record documents a remedial action decision, section 2 of
the file will contain only those removal action documents which
(a) predate the remedial record of decision and (b) are relevant
to the selection of the remedial action. If the record documents
a removal action decision, sections 3, 4, and 5 of the file will
contain only those remedial action documents which (a) predate
the removal action memorandum and (b) are relevant to the
selection of the removal action.

Justification is unnecessary for file categories without any
documents. Those categories should be left out of the index.

A document should be filed in only one category, even if it
falls into more than one category. It may be referenced in
another category. If necessary, additional subcategories may be
developed to accommodate documents not falling in any of the
defined subcategories. Avoid adding categories of miscellaneous
- documents.

The correspondence subcategory can include comments and
responses specific to the category. If the comments and
responses are general in nature or address more than one
category, they may be included in the public participation
category.
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INDEX [FIRST DOCUMENT)

1.0 SITE IDENTIFICATION
1.1 Background - RCRA and other information
1.2 Notification/Site Inspection Reports
1.3 Preliminary Assessment (PA) Report
1.4 Site Investigation (SI) Report
1.5 Previous Operable Unit Information

2.0 REMOVAL RESPONSE

2.1 Sampling and Analysis Plans

2.2 Sampling and Analysis Data/Chain of Custody Forms

2.3 EE/CA Approval Memorandum (for non-time-critical
removals)
EE/CA
Action Memorandum

2.6 Amendments to Action. Memorandum

3.0 REMEDIAL INVESTIGATION (RI)

3.1 Sampling and Analysis Plan (SAP)

3.2 Sampling and Analysis Data/Chain of Custody Forms
3.3 Work Plan

3.4 RI Reports

4.0 FEASIBILITY STUDY (FS)
4.1 ARAR Determinations
4.2 FS Reports
4.3 Proposed Plan
4.4 Supplements and Revisions to the Proposed Plan

5.0 RECORD OF DECISION (ROD)
5.1 ROD
5.2 Amendments to ROD
5.3 Explanations of Significant Differences
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STATE COORDINATION

6.1 Cooperative Agreements/SMOAs

6.2 State Certification of ARARs

ENFORCEMENT

7.1 Enforcement History

7.2 Endangerment Assessments

7.3 Administrative Orders

7.4 Consent Decrees

7.5 Affidavits

7.6 Documentatiop of Technical Discussions with PRPs on
Response Actions

7.7 Notice Letters and Responses

HEALTH ASSESSMENTS

8.1
8.2

ATSDR Health Assessments
Toxicological Profiles

NATURAL RESOURCE TRUSTEES

9.1
9.2
9.3

Notices Issued
Findings of Fact
Reports

PUBLIC PARTICIPATION

10.1
10.2
10.3

10.4
10.5
10.6
10.7
10.8

Comments and Responses
Community Relations Plan

Public Notice(s) (Availability of the Administrative
Record File, Availability the ProposqégPlan, Public
Meetings)

Public Meeting Transcripts

Documentation of Other Public Meetings

Fact Sheets and Press Releases

Responsiveness Summary

Late Comments
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11.0 TECHNICAL SOURCES AND GUIDANCE DOCUMENTS
11.1 EPA Headquarters Guidance
11.2 EPA Regional Guidance
11.3 State Guidance
11.4 Technical Sources
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APPENDIX C '

MODEL INDEX

Attached is an excerpt of the Index of documents included
in the Administrative Record for the Love Canal site. The Index
lists the documents according to the EPA file structure (category.
number). The Index includes the following information fields:

DOCUMENT NUMBER.... indicates the first and last page numbers of
the document. Both page numbers will be the
same for one-page documents. In this
particular index, the document number
consists of a three letter site code followed
by microfilm reel and frame numbers.

TITLE..... e taniae indicates the title or an enhanced
description of the document in parentheses.
AUTHOR. ¢ s s o e e e vnnnn indicates the author or primary originator
and the author's corporate affiliation.
RECIPIENT....covv.. indicates the addressee or primary recipient
and the addressee's corporate affiliation.
DATE. .. it iteennnns indicates document date by month/day/year.
/ / means no date was available.
TYPE. .. .ovveennnns indicates the document type.
CATEGORY . v vevnvsss indicates the EPA file structure number.
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09/39/87 Rdministrative Record - Category Number Order Page: 185
LOVE CRL

e~ —— "

Docusent Nusber: LOV-081-1279 To 1089 Date: 82/87/86

Title: Additional Sampling of the Black, Bergholtz & Cayuga Creeks and Extended Sewer Inspection
Project - Summary

Type: PLAN
Category: 11,4.@ Public Meeting Tramscripts
Author: none: NY Dept of Environsental Conservation
Recipient: Barbarini, Dougias: US EPR

Docunent Number: LOV-801-1069 To 1078 ) Date: 11/13/86

137

Title: (Status report of Love Canal Remecial Programs for pudlic meeting held on 11/13/88)

Type: GRAPHIC
Category: 11,4,0  Public Meesing Tramscripis
Autnor: Bobersky, Guy T: NY Dept of Envirormertal Comservaticr
Recipient: none: nore

~ Docuwert Nuszer: LOV-223-8210 To QQI¢ ‘ Date: @6/:2/87

L YR}

Title: ‘Love Caral Feasibility 5tucy Werkshcp, schegule of Says eversts arg stiergarce sheets)
Type. CORRESPONDENCE

Category: 10,4.2 Dublxc Meeting Transcripis

Concition: INCOMPLETT

Authar: none: none
nore:  none

Docusent Naager: LOV-003-3R1% To 34 Date: 08/25/87
Title: (Presertation of Preposes Plan for Love laral)

Type: GRAFHIC
Category: 15,453 Putlic Meeting Transcripts
Congition: INCOMPLETE
Author: none: nore
Recisierd: mone: mone
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APPENDIX D

MODEL POSITION DESCRIPTION FOR ADMINISTRATIVE RECORD COORDINATOR

INTRODUCTJION

The incumbent serves as an Administrative Record Coordinator
in one of the Regional offices of the Environmental Protection
Agency (EPA). [(Each Region may want to add an introduction to
Superfund and the Regional office here.] The incumbent is
responsible for compiling and maintaining administrative record
files for CERCLA/(Superfund) response action decisions.

Section 113(k) of CERCLA requires the establishment of an
administrative record upon which the selection of a response
action is based. Such a record is a compilation of all documents
which the Agency considered or relied on in making its response
action decision. Judicial review of any issues concerning the
adequacy of any response action decision is limited to the
administrative record. Public participation in the development
of the record is required by law.

Establishment of thorough and complete administrative
records is essential to EPA's Superfund program. Administrative
records which include public participation and withstand judicial
scrutiny allow EPA to meet its goals and objectives.

The incumbent will be responsible for compiling and
maintaining administrative records for large numbers of Superfund
sites. Each record requires coordination with many people
including: Federal staff, State and local officials, private
contractors, the general public and potentially responsible
parties. Further responsibilities include deliberations over
which materials to include in each record and requirements for
dealing with privileged materials. .

MAJOR DUTIES AND RESPONSIBILITIES

1. The incumbent is responsible for compiling and maintaining
all of the administrative records for selection of CERCLA
response actions for a Regional office of the EPA. The
incumbent must have complete knowledge of all rules and
procedures governing development of the administrative
record files. :

2. Receives and reviews all documents submitted by the Remedial
Project Manager (RPM), On-Scene Coordinator (0SC), Office of
Regional Counsel (ORC) and other appropriate staff for
inclusion in the adrinistrative record files. The incumbent
will coordinate with staff responsible for deciding what
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documents are included in the record and will arrange for
adding documents to the record file.

3. Compiles the administrative record file for each CERCLA
response action. This includes logging the receipt of each
document, maintaining a central master file of documents,
redacting information from privileged documents as directed
by ORC, maintaining any privileged portlons of each record
using Agency security measures, arranging for copying of
documents in each record and transmitting the documents to
appropriate repositories.

4. Coordinates the compilation of the administrative recorad
files with State and Federal agencies. This includes
receiving records maintained by State and Federal agencies
and notlfylng appropriate personnel of these records for.
their review.

5. Maintains and updates (monthly) an index of each
administrative record file in conformance with Agency
guidelines.

6. Ensures public access to administrative record files. This

includes notifying the public of the availability of the
record, making the record available for public inspection,
coordinating with personnel at the facility where the record
is located, maintaining an adequate copying facility and .
maintaining a log of persons reviewing documents. ' The
incumbent will have to respond to phone calls and visitors
wanting information on and from the record. These functions
will be coordinated with the Office of Public Affalrs and
Superfund Community Relatlons Coordinators.

7. Maintains the Regional Superfund Central Library of guidance
documents .and technical references.

CONTROLS OVER WORK

The incumbent works under the general supervision of the
[Hazardous Waste Branch Chief). An administrative record is
reviewed and certified for litigation by a person de51gnated by
the Regional Administrator.
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APPENDIX E

COMPENDIUM OF CERCLA RESPONSE SELECTION GUIDANCE DOCUMENTS

The "Compendium of CERCLA Response Selection Guidance
Documents" is a collection of guidance documents which are
frequently used in the selection of a CERCLA response action.

The following documents are the core guidance documents used
in the CERCLA response selection process and are included in the
Compendium. The Agency is preparing a more comprehensive list of
frequently used guidance documents. This particular list and
file structure was adapted from "Selected Technical Guidance for
Superfund Projects," September 1988 - OSWER Directive No. 9200.7-
01l.

SITE ASSESSMENT

Data Quality Objectives for Remedial Response Activities:
Development Process [EPA 540/G87-~003] ,

Data Quality Objectives for Remedial Responsé Activities:
Example Scenario [EPA 540/G87-004]

Design and Development of Hazardous Waste React1v1ty Testlng
Protocol [NTIS PB-84-158-807) .

Guidance for Conducting Remedial Investlgatlons and Feasibility
Studies Under CERCLA (Interim Final) [OSWER Directive 9335.3-01)

Handbook for ‘Evaluating Remedial Action Technology Plans (Final
Report, Oct. 81-Jun. 82) [NTIS PB-84-118-249)

Handbook, Remedial Action at Waste Disposal Sites, Revised fEPA
625/6-85-006)

Modeling Remedial Actions at Uncontrolled Hazardous Waste Sltes
[OSWER Directive 9355.0-08)

Test Methods for Evaluation of Solid Waste: Physical/Chemical
Methods, 3rd Edition [GPO 955-001-00000-1]) '

MONITORING AND SAMPILIING

Geophysical Methods for Locating Abandoned Wells [NTIS PB-84-212-
711)

Geophysical Techniques for Sensing Buried Wastes and Migration
[NTIS PB-84-198-449)

Practical Guide for Ground-water Sampling [NTIS PB-86-137-304)

wm
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RCRA Ground-water Monitoring Technical Enforcement Guidance
Document [NTIS PB-87-107-751)

Sediment Sampling Quallty Assurance User's Guide [NTIS PB-85-233-
542]

Soil Sampling Quality Assurance User's Guide [NTIS PB-84-198-621]
SOURCE CONTROL: ALTERNATIVE TREATMENT TECHNOLOGIES

Directory of Commercial Hazardous Waste Treatment and Recycling
Facilities [NTIS PB-86-178-431)

Guidance Document for Cleanup of Surface Tank and Druh Sites
[NTIS PB-87-110-672)

Guidance Manual for Research, Development, and Demonstratibn
Permits Under 40 CFR, Section 270.65 [NTIS PB-86229-192)

Handbook for Stabilization/Solidification of Hazardous Waste [EPA
540/2-86/001)

Management of Hazardous Waste Leachate [NTIS PB-81-189-359]

Mobile Treatment Technologies for Superfund Waste [EPA 540/2-86-
003F)

Practical Guide - Trial Burns for Hazardous Waste Incinerators:
Project Summary [NTIS PB-86-190-246/AS]

Prohibition on the Placement of Bulk Liquid Hazardous Waste in
Landfills - Statutory Interpretive Guidance [NTIS PB-86-212-271)

Review of In-Place Treatment Techniques for Contaminated Surface
Soils, Volume 1 Technical Evaluation [NTIS PB-85-124-881)

Review of In-Place Treatment Techniques for Contaminated Surface
Soils, Volume 2 Background Information for In-Situ Treatment
(NTIS PB-85-124-889)

Systems to Accelerate in Situ Stabilization Waste Deposits [EPA
540/2-86~002)

Technology Screening Guide for Treatment of CERCLA Soils and
Sludges [EPA 540/2-88/004)

Treatment Technology Briefs: Alternatives to Hazardous Waste
Landfills [EPA 600/8-86-017)

SOURCE CONTROL - STORAGE/ILAND DISPOSAL

Systems to Accelerate in Situ Stabilization of Waste Deposits
[EPA 540/2-86-002]
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0 =WATER R DIATION.

Guidance on Remedial Actions for Contaminated Ground Water at
Superfund Sites (Interim Final) [OSWER Directive 9283.1-2

Leachate Plume Management [NTIS PB-86-122-330)
RISK/ENDANGERMENT ASSESSMENT
Superfund Exposure Assessment Manual (Draft) [EPA 540/1-88/100)
Superfund Public Health Evaluation Manual [EPA 540/1-86/060)

c U () S

Emergency Response Procedures for Control of Hazardous Substance
Release [NTIS PB-84-128-719]

Guidance Manual for Minimizing Pollution From Waste Disposal
Sites [NTIS PB-286-905)

Guide for Decontaminating Buildings, Structures, and Equipment at
Superfund Sites [NTIS PB-85-201-234/AS]

Slurry Trench Construction for Pollution Migration Control [NTIS
PB-84-177-831)]

Superfund Remedial Design and Remedial Action Guidance [NTIS PB-
88-107529)

Superfund Removal Procedure Revision #3 [OSWER Directive 9360-
0.03B)

PROGRAM GUIDANCE

CERCLA Compliance With Other Environmental Statutes [OSWER
Directive 9234.0-02)

Guidance Document for Cleanup of Surface Impoundment Sites [NTIS
PB-87-110-664)

Handbook, Remedial Action at Waste Disposal Sites, Revised [EPA
625/6-85-006]

Superfund Federal-Lead Remedial Project Management Handbook [EPA
540/G-87/001)

Superfund State-Lead Remedial PrOJect Management Handbook [EPA
540/G-87/002)
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CASE _STUDIES

Case Studies 1-23: Remedial Responses at Hazardous Waste Sites
[NTIS PB-86-121-721)

Summary Report: Remedial Response at Hazardous Waste Sites [NTIS
PB-86-121-721)

COSTS

Costs of Remedial Response Actions at Uncontrolled Hazardous
Waste Sites [NTIS PB-83-164-830]

Remedial Action Costing Procedures Manual [NTIS PB-88-113<691)

Removal Cost Management Manual [OSWER Directive 9360.0-02B}
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APPENDIX F

MODEL TRANSMITTAL COVER LETTER

[Name of .Contact]
[Address]

Dear [Name of Contact]:

. ..The . U.S. Environmental Protection Agency is required by law
to establish administrative records "at or near a facility at
issue." This administrative record consists of information upon
which the Agency bases its selection of response action for a
partlcular Superfund site.

By prov1d1ng the publlc with greater access to these
records, it is our hope that they will be better equipped to
comment constructively on site activities and to understand the
issues relating to the selection of the response action at the

site.

We appreciate having the [Name of local repository) as the
designated administrative record facility for the [Name of site)
Superfund site. The enclosed record files, along with any future
documents relating to technical activities at the site should be
placed in the [Name of local repository] and be available for
public review. The record files should be treated as a non-
circulating reference - it should not be removed from your

facility.

Also enclosed is a fact sheet to assist you and your staff
in answering questions posed by the public concerning
administrative records for selection of response actions at
Superfund sites. Please feel free to distribute this guide to
the public.

To ensure the receipt of the administrative record file, I
would appreciate your completion of the attached Document
Transmittal Acknowledgment form. Please return this form in the
enclosed self-addressed, stamped envelope.

Again, I would like to thank you for your cooperation with
the U.S. EPA in serving as a Field Repository. If you have any
guestions or comments, please contact [Name of EPA contact) at
[Phone No.].

Sincerely,

[Name]
Adriinistrative Record Coordinator
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APPENDIX G

MODEL DOCUMENT TRANSMITTAL ACKNOWLEDGMENT
From: [Regional Office Address])
To: {Field Repository Address)
I acknowledge that I have received the following documents from

the U.S. EPA Region Office, pertaining to [Site Name]
Superfund site. ' :

" Administrative Record Name = [Site Name)

Administrative Record Document Numbers -

Signed

Date

Please return this form to: ([Regional Office Address)
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" 'APPENDIX H
FACT SHEET

‘ ,

The "administrative record" is the collection of documents
which form the basis for the selection of a response action at a
Superfund site. Under section 113(k) of the Comprehensive
Environmental Response, Compensation, and Liability Act, as
anended by the Superfund Amendments and Reauthorization Act
(CERCLA), EPA is required to establish an administrative record
for every Superfund response action and to make a copy of the
administrative record available at or near the site.

The administrative record file must be reasonably available
for public review during normal business hours. The record file
should be treated as a non-circulating reference document. This
will allow the public greater access to .the volumes and also
minimize the risk of loss or damage. Individuals may photocopy
any documents contained in the record file, according to the .
photocopying procedures at the local repository.

The documents in the administrative record file may become
damaged or lost during use. 1If this occurs, the local repository
manager should contact the EPA Regional Office for replacements.
Documents may be added to the record file as the site work
progresses. Periodically, EPA may send supplemental volumes and
indexes directly to the local repository. These supplements
should be placed with the initial record file. -

The administrative record file will be maintained at the
local repository until further notice. Questions regarding the
maintenance of the record file should be dlrected to the EPA
Regional Office.

The Agency welcomes comments at any time on documents
contained in the administrative record file. Please send any
such comments to [name and address]). The Agency may hold formal
public comment periods at certain stages of response process.
The public is urged to use these formal review periods to submit
their comments. _

For further information on the administrative record file,

contact [name and phone no. of Administrative Record
Coordinator]. :
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APPENDIX I

MODEL NOTICE OF PUBLIC AVAILABILITY

J‘\‘to STy ,‘&
; M
i

, 2 £

"( no1ﬁc’

THE UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
ANNOUNCES THE AVAILABILITY OF THE
ADMINISTRATIVE RECORD
XYZ SITE, ([Locality, State)

Agenc!

The U.S. Environmental Protection Agency (EPA) announces the
availability for public review of files comprising the
administrative record for the selection of the [remedial,
removal] action at the XYZ site, [Locality, State]. EPA seeks to
inform the public of the availability of the record file at this
repository and to encourage the public to comment on documents as
they are placed in the record file.

. The administrative record file includes documents which form
the basis for the selection of a [remedial, removal] action at
this site. Documents now in the record files include
(preliminary assessment and site investigation reports, validated
sampling data, RI/FS workplan, and the community relations plan].
- Other documents will be added to the record files as site work
progresses. These additional documents may include, but are not
limited to, the RI/FS report, other technical reports, additional
validated sampling data, comments and new data submitted by
interested persons, and EPA responses to significant comments.

The administrative record file is available for review
during normal business hours at:

[Repository Name! and U.S.EPA - Region 2
{Address and Pheone ] ‘[Address and Phone #]

Additional information is available at the following locations:

Verified sampling data - Contract laboratory,
and documentation ' (Address and Phone #]°

Guidance documents and - EPA-Region Z
technical literature [Address and Phone #)

Written comments on the administrative record should be sent to:

(Name], Office of Public Affairs
U.S. EPA - Region 2
(Adcéress and Phcne =

-
4



#9833.3A
APPENDIX J

MICROFORM APPROVAL MEMORANDUM

\f‘ P‘-
; M2y UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
BNvZ4 WASHINGTON, D.C. 20460
o &

o 0CT 2 | 1988

OFFICE OF
SOLID WASTE AND EMERGENCY RESPONS
MEMORANDUM
SUBJECT: Microfilming the Administratigf Record
FROM: Edward J. Hanley, Directoréﬁ%' 7
Office of Information Resources Management
TO: Asa K. Frost, Jr., Director’

OSWER Information Management Staff

In accordance with EPA Records Management Manual, Chapter 6,
cated 7/13/84, I approve OSWER's request for an .

admini stratlve record micrographic system for regional
hazzrdous waste management programs,

The feasibility study prepered for OWPE, entitled
"Assessment ot the Suitability and Costs of Alternatives for
the Acministrative Record" (June 30, 1988),-satisfactorily
documents and Justifies the need for converting the
administrative record to microform. 1In particular, the
requirement under SARA to mzke the administrative record
publicly availablie at or near each hazardous waste site
makes microform a cost-effective storage medium,

Please inform each regional hazardous waste program of my
approval of OSWER's request and of the need to comply with
the remaining provisions of Chapter 6 of the EPA Records
Manuzl should the region proceed with implementing &an
administrative record micrographic system.

cc: SIRMOs, Region 1l - X
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APPENDIX K

MODEL CERTIFICATION

IN THE [NAME OF COURT]
UNITED STATES OF AMERICA,
Plaintiff,
V.

[NAMES OF DEFENDANTS]

Defendants, CIVIL ACTION

NO. ([number)
v.

{NAMES OF THIRD PARTY
DEFENDANTS ]

Third Party Defendants :

CERTIFICATION OF DOCUMENTS
COMPRISING THE ADMINISTRATIVE RECORD

The United States Environmental Protection Agency (EPA)’
hereby certifies that the attached documents constitute the
administrative record for selection of response actions under the
Comprehensive Environmental Response Compensation and Liability
Act or 1980, as amended, for the [name of site] site in [City or
County)], [State].

By the United States Environmental Protection Agency:
In witness whereof I have

subscribed my name this day of
, 19____ in [city) .

[signature]

_[typed name
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APPENDIX L PREAMBLE TO SUBPART 1 OF THE PROPOSED NCP

C

Foderad Rogster / Vol. 33, No. 248 /| Waedneoday. December 231, 1828 / Proposed Rules

851463

oet ia their eapaeity oo o vait of
goveramant, thay moy §0ecive fuads
Fom the Fund fer cocvoa 164 Fooponoe
oetion o autberizod by coetion 111(c)(1)
of CERCLA. A politien] oubdivision of o
State is troated oo o State for the
pusrpose of section 107.

3. Grants for sochnical 8ssistenco.
Cusront NCP § 200.253(4) rofcss to
€00perative agFeoments and eontrncts.
Amendmonts to CERCLA oceetion 133
authorize technical angistance grants
pursuant to section 117(e). Coopesative
agreements and groats. whea taken
together. are gencrally reforred to no
“asgistoncee agreements.” EPA io
proposing to revige § 300.23(d) to rafer to
“procusement CoORwNCo OF 09SIstaRco
agrecments.”

Subpart I—=Administrotive Record for
Select;on of Response Action

Propoced Subpart 1 of the NCP is
entirely aew. It imples - =g CERCLA
requirements Concerning he
eotablishment of an adminigtrative
record. Seetion 113(k)(3) of CERCLA
requires the establishment of an
administrative record that containg the
dacuments thet form the basis for the
selection of 0 CERCLA regponsge action.
ln addition. seetion 113(k)(2) requires
the promulgotion of regulations
establishing precedures for the
participation of interested pergons i the
development of the admunistrative
record.

EPA is propoging regulations
regarding the odmunistrative record that
include proceduszes for public
participation. Thig will engure the
development of o complete ond accurate
record by cll parties respoasible for
compiling secordo. because procedures
for eotabliching and mointoining the
record are closely related to the
procedures goverring public
participation.

Because thio subpart in entirely new.
the following dipcussion is not divided
into @mojor revisiono. other sovisiono.
and pointo of elorifiention. lastend. it
explaing the pwpeco of the
adminiotrativo ard then gemerally
provides o pasazopk by poroszaph
explonation of tao propesed regulations.

A Background aad Puspooe

Under CERCLA. the administrative
record cotoblished wader section 113(k)
SQFY0o tWo primary purposes. First,
under oection 113(j). judicial review of
any igsue concerning the adequacy of a
response action ig limited to the
adminigtrative record. Second. section
113(x) requires thet the adminstratve
record be used as a vehicie for public
articipanen in the seiecnc e
regponge aclon. casunng . A hag

eonsidoscd all rolovant foeter i
coleeting the sooporco aad ot
atcrosted pasdios bave boos @voa
odaogunio Botiee 0Rd 0B ePFoRuAItY te
participoto im that soloction.

1. Judicial roview. Scetion 333(j)(3) of
CERCLA provides thot judieial roviow of
omy ioowos esneorRing %o adoguaey ef
any rospoRao setion aholl bo limited to
tha odmiriotentivo rocsed. Soetien
113(j}(2) providaeo ot ¥i0 eswrt obnll
uphold the scloetion of o rosponoa
oction waleos tho ebjectiag party ean
demonstzate. basod e tha
adauniorativao rocord, tant tho doeision
wag arbikary ond eapriciousn. op
otherwico aot in oceordanea with law. |
Theee stotutesy provisiens eedify wall
cgtabliched principles ef ndminiswntivo
law conecring the applienblo otagdard
and ocope of review for informal ageney
actions. The legisiativo histosy of
section 113 demonatraies that it ig
intended to clariiy and confism the
applicability of these admiaistative law
principles to CERCLA rooponse
oelection. (Seo S. Rop. £2=11, £9th Coag,.
15t Seso. 57 (1288); HLR. Raop. £2-233, £9th
Cong.. 15t Seoo. 82 (1838): Coag. Ree. H
11084 (doily ed. Dee. 8. 1€88)). -

Limiting judiciol seview of the
selection of & reoponog oviion to the
adminisiwntive Foeerd onsurco that
litigation oa the oclection of the
responge action focuses oa the seloction
in light of the information available to
the decisionmaker ot the time the
responge wag gelected. judieial soview
limited to the administrative record
contributes to the overwhelming public
interest in cffecting the axpedidous
cleanup of potentiolly health- and
envirorment-threnieaing hozordous
waste gites and erourcs ot all
interested peroens @Oy paricipate
equally in the odminiswadve
decisionmshing procegs. The princizal
effect of limiting judiciol review to the
odminigtrotve recosd io ot coustg vill
eot engage in de sovo faet-finding
during their review of a cholleage to the
decigion to seleet 0 eeRnia reopoRoA.
Thug, record reviaw of reoponoo
oelection decisiono would mean that
peroono cholleaging the sooponca
decision eould 20t 82p000. CROMIAG 6F
CrO00-RRARIBC OR-0ECAC Ceordinator
{OSCo). remedial preject @aRNgesDd
(RPMs), gevernseont congultants, ef
decisionmalers with soopeet to tho
reoponse decision ar cRgage i ary othoe
discovery activities. Algo. the impesition
of long and costly tral-type prozedures
in saction 103 actions would meatly
delay segponse.

2 Aubiic participation. Secticns
1121k){2} (A} ard (B of CERCLA require
the proimulgation of reguiations
establishing procedurey for the

pastieipatier of imtcaotod im tho
dovolepmont of tho cémisdpEndve
roeerd. Posiiepatien by tatosootcd
pasoens. Wwhoso opproprote. TAll casure
ot BPA hao eensidorod tho eonecmno of
tho publie, including potcatiolly
Foopoasiblo pastioo (BREPo). ta coloetiag
the reopemoo oction. I8 nddben, for
puspecs of adsdaintativo and fudieinl
goviow, a0 adminioEnEive Focerd ena
eontnin decwmonto tant sofloet tio views
of tho publie, including PRPo and thooe
2Ot BORY o any judicial

. eemeoring tho colocden of 0 FaopoONoo

getion. )

Fer remediol cetions, coetien
133(k}{2)(B} of CERCLA cotabliches tha
following minimus precoduros for
public pardieipadon:

L Noteo to patoadally affeeted
persoas aad the public, acesmpraiod by
a brief amalyoio of to plos and
altemnative plaas that wero eomsidered:

ii. A soacenablc epportusity to
comment and provide fermntion
regarding the plan:

iii. An opportuaity for o publie
meotiag ia tie offoetod oo, i
oeecerdance with cocden 137{a)(2) of
CERCLA;

tv. A roopenoo te coeh of Yo
oignifienat eommonts, enticdoen, and
Bow dntn oubriticd i wEitton er osal
preooniatons: and

v A satomacat of the booio and
puspose ef Yac caloetod nedon.

Theso roqusesacsts oro vistwolly the
pamc 09 theoa required by coetien 117 of
CERCLA esncasmng public pasdicipotior
for somodind aetiens. Thoco publie
poRicipation roquisomoats 050 propoced
for codifentdon teday in {) 200.039 of
Subpast £ of tho NCP. Subpart ll_ds
on the public pastcpotien FKCQWECEICRTD
of Subpast B

Escanso ohe motwsc of someval actions
eftea invelvas the accd fer procapt
aetion, tha preccduruo propaccs teday
for publie participotion iR romeval
oeions oso quitc difforant Fom thoca for
romodial cetiens. Romeval autherity
allews %o lood ageresy to meve quickly
ia cituodiens wharo prospt lood ageacy
oction io wossnatod, Scetion 3AS{RN A
of CERCLA soguisas $ant @o? >} .
“cpprogriata”™ pasticipotion of intoreotee
BRF00R0 3 Y30 dovelepraont of tho
odsinin@otivo Focesd CupEartng
romeval oetions. Tho lepslative Motory
of this soetien otnteo $ant Yaeco publie
POFCIpOtion FoquifemGnto "o Rot
iztended to hamper cmeiEency fomoval
actions. Nonethelaos. the Administeator
io directod to develop 0PPrOPRO
paricipation proceduses for someoval
aetions and should follow theoo
FOQUIFGRICALY (0 Lhe MOSUBUE oxtent
prectieable.” (HR. Rep. £2-283. etk
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Zong. 15t Sacns o8 83} Public
paruc:palion regiesusa for rresval
gctiong are Cessencsd @ [ £00.018(e) of
:nday’s proposed regulations. Additional
public parecipaties proceduses is the
deveiopmant ¢! ca cdmunowonve record
for o fomeval cevien are addrenced in

§ 300.620. Thno peblic pardcipation
srecedoges 050 éooigned to eaoure an
gppropriate bval of public involvement
for removal cetions without cousing
annecesensy daloy. Ia general, where
there i0 t@e2 to colisit public comment
sefore the colzcion ef 0 removal ocuoa.
the lecd agency wiil do so. Public
sarucipatien preenduros for romoval
actions o @ Fooies eotail

selow.

3. Curront Record Requiremento

Section 123(k})(2){C) of CERCLA otates
‘ot until regulations ea the _
sarticipation of interested persons in the
ievelopment of the admisnistrative
record are promulgoted. the =
sdministrotive record shall eonsist of oll
temo developed and received pursuant
.0 current procedures for oelection of the
espoase ncaen. including procedures”
‘ar the poruiicipation of interested pastes
ind the pubiic. Cusrent procedures on
sublic panticipation in the oeiection of
esponse ocieas Sckede an extensive
:cmmuRity reictions pregrom through
~hich interested personu hove monice of
‘nformation dewagh notices ia loeal
lewgpaperd. cemmunity relations
nailings. pablic meetings. and letters.
ncluding nedice letters to potentially
egponsible paries. Aa ndeguate record
ihould be compiled and mointained
hrough woe of ewrent procedures for
i+e9 whese e remedial inveotigotic- o
emoval actica ko9 olready begun g .2
o promulgaticn of theoe regulations.
These propooed admisustrative pecord
equirements build upon and formalize
sxi1st:ng procedurco for the exchange of
nformation oa tho selection ef o
esponge oetion. '

The evtoff dato for the opplienbility of
hese regulations io boocd es whaon the
«dmirstratve record file muot Asut be
rnade avaiinbie vader these regulotions.
“be lead ogeacy moy Bot ba ablo te fully
omply with regulotions concering
ompilotion of tho reeord whiech ase
romulgaoted afiar o record boo already
ween compiled and made ovoilable ot or
«egr 0 ocite. Thus. ot such giteo. the lead
gency will esmply with thece
egulotions te the extent practicable.

.. Summary of New Subpart I

1. Establrskment of an administrative
ecord (§ 200.600). As exploined esrlies,
2ction 133(k) requires tae cotsblichmeat

f on admunicronve Fecord coanigung of
se dJocuments that form the basis for

the oclection of 0 FROBORSC action. AR
adrunistrative record 15 the compilation
of documents considered or relied ea by
the agency 1 making o decision: in thio
case, the selection of the responoe
octron fer the oite. Proposed § 300.200(a)
codifico thio ototutory provisien and
providos that oueh establiohmaont io the
respongsibility ef the lend ogeney. The
regulation oloo voeo the term
“adsuniotrotive reecord file™ to ¢ J~e to
documeats which the lead agency
onucipotcs will be incivded in the
administrative record when the decision
on reUpsase action oeleetion i made.
The adaministrotive reeord filo eontaims o
body of docusments which inercnoco Go
documants are odded acad does not
nrecesoorly eonstitute the finol
adminigrative record.

The term “documents.” oloo voed 12
the preamble aad proposed regulotions,
is mntended to be very broad. It includes
writings. drowiagse. gzophs. ehans,
photographs. and data compilotions
from which information eon be ebtoined
It does not include physieal comples.

Section 305.600(b) addresses
administrative records for Federal
facilities. Executive Order 22580
author:izes Federal ngencies to establish
the ad=inist-ative record for oclection
of response actions for Federal focilities
under the:r junsdiction. eustody. o
control. EPA. however, is required-to
promulgate regulations establishing
procedures for the participation of
interested parties in the development of
the record. Federal agencics mugt
compile and maintain secords ag
required by thig subpaost, as fianlly
-romulgated. Section 300.600(b) alse
..arifieg that nlthougz tae Federal
ogency u respoasibic for compiliag aad
mouniaining the adminisradve record,
EPA maoy fumish documents which the
Federal agency is to ploce ia the
administrotive record fle to casure that
the adminiswotive record includes all
documents which form thc basic for the
oelection of the response action.

Scction 300.C0(b)(2) provideo that
when EPA (or the United States Conot
Guard (USCG); is the lead ageney ot 0
Federal focility, ERPA (or USCC) oboll
compilo and maiatoin the record.
Execuave Order 12560 delineotes enoan
tn which EPA {or USCC) i the Jend
agency. EPA io tho lend ageney. for
exnsaple, at Federnl focilities eonduetiag

. on-oite cmergency removal octions

(otaer than at DOD or DOE Faeilitieo).
The USCG caa be the locd ageney ot. -
Federal facilities with on-oilc emergency
removai actons ia the eoostal zone.
Scction 300.200(b)(3) requireo that
when EPA io igvolved in the oelcction of
o regponse action at a Fedesa! fneility e
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the NPL. the Fodemi ogency onail
provide EPA with o copy of tne index of
doctments ineluded in the
acsnaisrolive record file. the R1/F3
workplan. the RI/FS relenoed for public
comment. the propeced plan. ony public
comments roeeivod ea the RI/FS ond
propecod plor, ond any ether docusaents
requoolced by EPA on o essc-by-case
basio. BEPA io tavelved ia the seleetion of
0 reopE@ane Oetion wwhen it is jointly
ocleeting €30 rooporoe oction with the
Federal agoncy. as delincated in
Exceutivo Osdor 12320. Sueh joint
oeleetion eecuwn, for exnmple. for all
remediol oetions ot Federal facilities on
the Iz cueh enoco, EPA must be
cufficicady familior with the contento of
tho odmimioteotive reeord to be able to
celeet jetatly tho Foopemoc netes.

£PA esnsidored other optiono for
iavelvemnal ia the dovolopmcat of the
admirictrotive record for Federal
faeilitics, ouch 09 penedie vigits to the
Federal foeility to review the
odminintrotiva roeosd fla as it i
eompiled, rocgipt of the entire contents
of the roeord file for all NPL sites, and
reccipt of the eatirc contents of the
reeord fle fer oll segpomoe actions at all
Federal fneilitics. EPA bag teatatively
rejected those opiinan as baiag ovarly
burderoomo. EPA boucvces that the
prefosped option aliawo caough
flexibilizy for EPA to ensure that the
regponse peuion oelected by the Federnl
agency odeguately accounss for he

. conceres of the public, ic eongistent with

FESPORSEe OCUOB seiceuon ot nor-Federal
fociliven and allows ERA to bo
oufficiontly invelved ia the decision
whes & ip jeintly cclocting the respence
ocuen. BPA colicity commaento on
altesantivo proecdurcs for EPA'o
involvemcrt is the dovolopment of tho
odmiaistrotivo record for Foderal
facilitico.

Scetion 300.680{c) cpocifics that it io
the regpenoibility of the Stote to compile
ond svintnin CAMiNIsPOtive reeords Ot
a Stote-dood oite. Scetier 200.200{e)
applico enly if BPA ond the State
formnlly desicmatce the State as e leod
agerey fer o oito an opeeificd i Subpart
A wadcer the definition ef lead ogeney.
The reguirements for Stote-load nites are
pisilar te these for Federal ageaeies
compiling administrotive records for
Fedarnl foeilitico ot wvhiek ERA io
invelvod in the coloedion of the reoponse
oction. EPA io propeciag thnt the State
provide EPA., commencing ot the time
the cdminiotra@ive rocosd file is fiFnt
moda available te the publie, with the
index of dscumenn included ia the
admmintrnve soeesd Ble. Tho iooueo
reloting to thin requirement are cisilar
to thooo eutlinod above fer Federnl
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foeilivsn, Addidennlly. BPA mopreguise  with fa foll. Tho el Eem] demmrm e exRedy
_tha& Stosan plaeo desumpats procogueny fer samodial formn, salliely aveinbln oestend
in tho record filo te arouso tant the in cooviem 213R)(2)(B) cre 137 f o litansere, T Chieh, om0
adminiotentive reeord includos all statuie aad disewmecd cazlice is thio past ef ¥y koessd. By bo leend
documento which fosm the basis forthe  preambla, dowaver. aso agplieablo eloowhlicen. oo grevidog ia (a}
oelection of the rospesce actien. oany Rocord of Deeigion (ROD) aigaed ane (¢}, aod asgplmee astng balscs.
Scetion 300.800(d) provides that oftes Octobar 37, 1923, the doto thot, in Tz peEERioEEvo Fosess 120 08 oF

Subpast § applics te al} recpense actions
wkes vndoe sectios 165 of CERCLA o
sought. ooersod, or erderad
odzuaintzotively or judicially uades
section 103 of CERCLA. The statutory
language of section 133(j)(3) states that
in aay judicial oetica cader this Act.
judicial review of any issues concermag
the adequacy of any response oction
takon or ordered by e Prosidens shall
be limuted to the administrative rocord.
It has beer arguod that seetioa 113(7(2)
of CERCLA dees not opply to injunctiva
actions taken wader seetion 203, and
that the literal meaning of the phrase
“taken or ordered by tho President™"
does not include section 203 actory for
injunctive relief wnlitss an
adminiswotive order is isseed.

The statetory language of sections
113} (1} and (). when read together.
ir.dicateg that thiv nowew intesprevadon
of gecden 133¢f) io incorraet. Together.
sections 113(j) (1) and (2) provide that
judicial rewicw of ony regpomue aetion is
hmted to the admmmtrouve record. In
odditon. gection 123 of CZRCLA
expreggly provideg thot the Prevsidear
shail oelect all remedial actions to be
carried out by EPA urder sceaen 164 of
CERCLA or secured under geetion 109,
No excegden for geeton 163 injuactive
actions was made.

Accordingly. consistens with the
statuiory laEguoge ond congreosionol
irteat. EPA is elorifying thot lisitag
judicial review of rospenco actien
oeicction to tho CAmMIRIFOBYO Foeosd
apglics to al! gedeno taken wader
sact:on 163 of CERCLA, op cough?
secured. or ordered administraasaly of
judicially under secdon 163 of CERCLA.

Scction 300.803(q) fuxtbz
tkat Subpar | ealy opplico te theco oiton
ot which tho remocdial isvasdgndss
cammences o tho cdien mNpernnduws
io signed ofter W0 promwignsion of tnca
segdations. Fer 28800
grandiothered by parngraph (4),
pasagraph (@) providas that tho lead
agency chall comply with theoe
gegulationo to the oxtent proedenblo ex
G cage-by-ense basis. Tiio deco aer
®ocn thot céminio@ative Feesrds ofe
not requised for Yxaco gites e 6ot
judicial revierr of the ceicetien of o
responge action ot thase oites will not Lo
limited 1o the odminiotrotivo focords
Ratker. as exnlained easlier. this
provision simnly recognizey that there
will be ongolng acuaas at waiels the
final regulaticns conset be eomplicd

geacral. o amcedseca 1o CERCLA
took offcet.

Subpast § doeo aet apply te thisd pasty
cleorups. Lo., those not vaderaiion
pursuant 6 soctions 324, 164 or 132 of
CERCLA. Updor thig propeaal. guch
cleanups noed a0t cemply with thesa
OdRIRISEOUYC Feesrd FRGUISCRRRLD.
Scction 300.600(d) decn B6t roguisg thant
Stato aedepn for gaot rogovary weEne
socdon 167 of CERCLA,, whoro tho 8o
used oaly its ewn authesitics te eordner
0 PROPOBLC OCUng, comply trith thig |
subpast. If o Seatn iy poghisg 16 EEEv..
costs from resgonniblo parting vwadce
sectien 107 of CERCLA, EPA mny wish
to requirg tha' Suites eemply wih this
gubpor te axpedite judicial psscecdiaga
ia guch ecircumsianecn. EPA selieitn
comments oB whethe? thogo soguladess
chould opply e thooa cimatieps.

2, Locatier ef the edmiristratve
fecord (§ 300.609). Seedion 133(k)(3) of
CERCLA soquises thot “the
odmuniserative recard oholl ba availablo
to the publie ot or mear &0 foetlity ot
iosue. The Fregident aloe may placo
duplicsies of the ndsinipEanv recard
ot any ciher loegtien.” EPA propeoas to
requrre that e odsisiog0dve Foeord
file generolly be lecnmg & twva plaecs.
First. as provided by &0 swataw, e
record file dhink be lecated ot er Racy e
fzculity ot isvee. (Te esxdorm to tha
terminology o7 the ram of dic NCP. tho
temm "oitc™ will ko wocd in o oulpust
as o cubotate for ¥an toEm “fadivy™
vsed in %o omtute.)

In nddiver EPA prepeoco it the
adminiotrotivo reessd flc bo leeated at
om offiec of B¢ lood agsacy or ethce
ecntat leengon Exnsyplos of ecatal
locodem incluén an BPA Roggdernl
Offico, aa EPA Bold efeo. o Fodezol
ngency Gaavalent to aa BPA Regonal
effica. e, for Rato locd citca. 0 Stote
cavireamGainl cgosey elden. BPA -
eonoidorsd 50 ecwEol leentien
feqeiromoat epdeanl but esreludcd thot
tho Jond coorsy Boo mero cossel ovE
0 BoiRsRARE] 6F B0
documants ot the enatnl lecoden tnm
ot oF acap ¥k pita. An doossibod balew,
tha Bln o2 ez eocs B oito cheeld esamiD

o copy of ment ef b deceseat
inciodnd in the oememintndva socord
fi'c ot thn egeonl leenden.

Undar § $00.608. thoe Bl ot 8o ecntad
locatioa =m0t comnism ail deeu=oats
which ase past of the adaigistealive
fecord GRespt exxtal yunSse SREpULy
dagn, quolity coasssh d guality
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BoaF e 080 08 inges dbeale bo leentod
at e2n ef € iTrmnten, Fpeoitesics
whieh moy dsondy @aot for commanity
rolakions puspecas. ¥hyg isfermndion
PeOPODitesy, BowmesRcd by tha
COmRURICY FOlnBess) EEesesR RoF. BIY
ccntain additienn) mbersaniien waiel in
of intzuok te % puble, beg wikiek doca
Bot fomm 0 o fep e sonsoreg aetion
doeision Exrsgics of oueh isfossandan
tacludo scmpopae CEcR, ERags
rdeonon st COTREOERY)
NPL lintezz I o in 1 (cantag
repeliteRy), er try Riesartiem fopesiicry
is inndcauo fee matiessg 0
ndmigioEndve ressd Sic. tae Blo seay
be letatodt B2 camn ethos pabligy
aceaosiblo pleez EPA tn es=tdstag tmd
oechs comsrmE) €3 baxiag ez
infomanten izl sz b3 cvaltishn ot
oF ROCE U5 Qi b imnBines ko thn
recond ko o8 velzmmasan fop ¢ao paibely
aesTaain leensz=, Typpelhz. leenll
libroson. tevre bolln, ee palslie cdhes!s
ore 8gce iy pelalidy ceennbln
loecdezz

‘ERA sy el ¢ odsRinEu RO
sressd Al avnilnblo v o peblis iz
micsaborm, ERPA ey siselese<es,y

docusnet g fowen U booin feg €0

ocloetion &8 0 OFVRA sorpeenc neden

i 853 ol esT 6 meei, Ty

pvessless eegyeg Tl o desr

oecordare: with ttebmied Fpplatean
¥? [ eSS o 00

EPA =aps30s 258 s5=r is=stsn
Rocdt eok bo phyrienlly leentod o8 ez
Boar o gl brenen of tan cakbotwiinl
odsiminErdua 240 wewld geoa.
Tho isleseanties 5ot avcilablo of er acs
g o9 el Emvouas aeayi Be
availabla t9 thn pelsiie.ot caethcs
leestier. Fe7 cvvmeln, ) $80L330)
peavidoo 80k eornin &pao of
informntes bo leewcd im ge2
eoasth edcadE e a
e lsemntery €7 @ldery, Thn
8 th CPmRnER R FtGse) B,
whieh will ba inhie
cemiRipEdua foesse Bl ReEDR
o cite txdl (R 850 ecatr) leamiem, mam
indiento whosa o infessantica o
loentnd ond hevr it eam ba ebtniacd, G
ingpceeen. Thun, pech infersnton
continues te ba casily oeenooibic te
in’eresied pesveas. Exosveles o geely
informansa meiude vaiidatee samplng
datn, ANel asu ressnlly pessanrrsd s
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deta COMMOFY CiRee aAd aF2 Guwite
vaissusous. documontation of guahty
sssurance ead guality contrel whieh io
rormaily cummanzed 10 the remodial
investigation/feasibility study (RI/FS).
sad ehnir of euotedy forsms. Theoe types
@ doeumcRnis ROy be stered in the ERA
Regionnl effisa, eontroet laberntory
ofico taot eonductad the tosting. State
cavirormanial ogeney office. or
eisewhere. 08 0pIraprIate.

Scetioa 200.£05(b) provides that
guidonec documonts aot generated for
tae porusulor site for which an
odsminiotntve reeord io being eompiled
=ey bo maintined in g librory ot the
central leention. The guidoneo
documaents aeed RO BG il caeh oitc-
gpeeifie admiaigentive rocord file at the
central lecouon er ag or near the gite ot
1I80UG. kA aRUCiDoteo that cach EPA
Regional office will ma:~toia o eentral
Lbsory of muidonee documentg which
ose freguendy cited ag o bosig for
selecung o regpenoe oetion. Thio
opproaca eliswnotes the aeed for
reproducing eopico of the some
cocument for cach cite rocord. The term
Faidanec docesent ineludeo isoue-
gpecific policy memorandn os well as
formal gwidonec documcnts. Examples
of oueh guidance documents and 1osue-
cpecific memoronda wmelude the RIJFS
guidance decumen?. guidaace on rok/
@RPOSUre N8eSomEnts. puidonce oa
zpplicable er relevant and oppropriate
requirements. @e@oraada on RaxIMUMm
contazmant levelo. and guidance on
segung for opecific contamunonto.

Guidanee documento and memoranda
which cre genreroted for 0 particulor site
mugt be placed ia tho cite-opecifie
sdninigwotive reeord fiie. (For axomple
& document on diexia contaminnton Ot
XYZ gite must be placed ia the XY Z site-
specific adminugirotive secord file. If it io
650 wed 0o 0 guidonee docuraeat on
the eleanup of dioxin ot ethee 0itas, it
may be locoted only ia thoe cossnl
library rather thor pbyoienlly i tUho
admnigtrotive secord Ble ot otser.
cites.) The centrrd library of guidnnes
docusaents will be availabla te the
public.

EPA propooneo ia § 200.803(c) that
publiciy available technien] literoture
not generated for-a pite ot inoue peed aet
ke loented ot er @ear the site ot iscue. ia
the cenwal library of guidaace
documeats or in the site-specific
odministrotive secorg file. provided that
it 19 listed ia the index to the
odminiotrotive record. Copyright lawso
may bar the eopying of theoe moterials
without opeeific opprovols. EPA
believes thot expending Superfund
pesourczo on abtaimng copies of
publicly ovailoble techaical literature io

net apprepriaie. Exampies of pubiiciy
ovaiiabiv techn:cal literatere inciude
widely used engineering handbooks en
ground-woter monitonag. and astisies

. froen technical jousnels. which are

eeodily availoble in feehnical bbranes.
The index must list these decuments
separotely ond wdieate information on
thewr avaiiability, ez, tho literatmee may
alreody be cited in 0 documont ineluded
in the record.

Tochaieal literature, hewever, which
18 not generally available should be
ncluded in the oite-opeeifie
administrotive reeord fila. Boeouoe these
doeemont oo by definitien aet ansily
obtainable, they should net cimsly ba
indesied. They goeacsally wiil et bo woed
for maony sites: therefora. it is also net
approgriote to include dicm ia the
cantrol library of guidonee documents.
The .. -carv should be reservad for
docuzents which are fequently voed to
select response octions. Examples of
techaical literatuce not gencrally
ovoiiable ineivde onticles from technicnl
journals or unapublished documents not

~ gvoiiabie through the Library of

Congress o2 not cireulated to technicol
lbranes. .

Section 300.8035.d) provideg that
documents included in the confidential
portion of the admnisouye record file
shall be locoted only in the eentral
location. Since the publie eangot seview
the eonfideatial ond privileged
informatioe. there is no season {0
require that such information be
mauntaired ot oF RO tae oite.

EPA io proposiag ia § 300.805(b){S)
¢thot. for reasono of adminiowative °
feaoibility, an odministeative record file
for cmergency removal cetiens where
on-cite activiues ecage within 30 dayo of
inivation need only be available for
public inopection ot the eentzol lecation.
Emergencies are thoog oetions with litde
or po lood time and geaerally of vory
shor durotion—fer exampla. o bighway
opill. The benefits of pioting ¥o record
file 0t or Rear the cite ase eutrweighed by
the odsinistrative burden oa the
Fegponoe to ouch cmergencies. Where
feasible. o Rotice ay be ploesd ot tae
gite exploining thot tac odéministrotive
record file will bo availablo for public
inopection ot the EPA Regisnnl offies (or
cther ecatral leeatien).

3. Contents of the edministrative
recosd (§ 300.630). The ndminiorotive
record under oeetion 113(k) eonoioty of
documents which form the baoio for the
oelection of o sesponnao oetion ot a
particular site. la determining which
docusaents form the baoio for the
responge action. 1.0, whaot epaotitutes a
complete record. the lead agency oholl
include oll documents eonsidered by the
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deegionmoker. inciuéing thooe rehed
uoon by the decisionmaker 1 se.ocung
the regponge oction.

It should be noted thot documents
constituung the adm:nistrative record
for peloetion of o moponse oetion ore
only o subsoet of deeumonts that the lood
agency ®oy hove esmpiled with soopaet
%0 o pordeular site. The load ogoeney will
olge hova generol files eorsisting of
doevsmonts relevant 10 ether aspeets ef o
gite.

Scetion 3€0.810 discusses geaerally

" what sheuld be centnined 1 the

odminicrodve roesrd filo for rosponse
oolaetien and what cheuld bo oreluded.
Soction 260.816{a) ototao that it chould
eemtnin fnetwol infermoven: doto:
onolysio of the foetual mformotion ond
data: guidonec documents: tochnicol
literotwws: cite-opeeific policy
memoronda; dogumonts reccived,
publishod. er sade available to the
publie vador 3§ 300.815 and 200.820 of
this subpart: deeision documanis: and
enjorcemcnt orderss. In oddition. an
index listng the documents contoined in
the odmimistrative secord file should ke
;‘x:e!uéod ot the begarning of the rocesd
ila. .

Tho fellewving ic a list of documents
which typically. but sot m cll eases.
showld e park of the admimswative
secord for oolection of o remaedial or
romoval oevon. (For purpooes of this
subpast. em RI/FS chould bo included ao
o componcat of 0 remadicl oction
record.) Only documonts withia coch
eategory which form a basis for
oeleeting the rospence octien will be
past of tho rocesd (i.c. olthoush
cosreopeadenco is lisied unde: public
PARISIPOoR. COrFEOPOREENCe 0
lizbilisy iooueo io net part of the record).
This liot is istcnded to be illustrative,
but aet moeoosasily sogquired at cach site
or cempleta. )

i. Centones of Remedial Astion
Adminiogretive Rocord.

(0) Peetwe! Infosmeation/Da:a.

Sampling plan.

Validoted oampling and onalysis data.

Chain of cuotedy fosman.

Projeet plom oF program plan (QAFP).

Prolissimary 00oescEent repost.

‘Site imvootigation report.

Inspoetion reportsa.

FI1/FS Bral werkplan.

Amcoéments to fiaal RI/FS woskploa.

Scemmary of romedial aetion
olterratives {used in eonjunction with
early opaeiol netiea Jettaro).

Bato oummaory cheets.

RI/FS.

Toehaien otudics.

Faetuol infermation cubmitied by the
publie. including PRPo.
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Deeumentg suppordag ta laod
ageacy's doserminnticn of inmiaeer and
onbotagdial cadaesrmicat.

(b) Padiey and Cuwidanes.

Mozornadn en poliey €eeisions (sifa-
opecifie nnd igovo-opoeific).

Guidance documonts.

Tecameal liteeotuge.

(c) Public Barucipasion.

Coreospondesca.

Public noteag.

Public eomments.

Community relations plan.

Notee lctters to PRPs.

Proposod zlan.

Trangcript of meeting on RI/FS and
propocod plan, ord woiver wader
pection ZZZ(dF of CERCIA.

Decusaamtotion of other publie
meetings.

Reoperse to oignificant eomments.

(d) Cthor Parew Informotion.

ATSOR hooith ococooment

Natural Recowree Trustees findiag of
fa=: and Gnol regorio.

~ecusacnistion o State invelvemenat.

@) Doerasen Ducumonies.

Reeszd of Decimen, ingluding
- PROPERANIVERERID DERSRNFY.

(1) Enforcomenns Docamanis

AL ave eReeEs.

Conneat deaocn

AfBdovizg. )

Response to BEUSE iatiers eeatawssss
relevant {actual irformation.

(g) /ndex.

ii. Contenta of Removel Action
Admnsueuve Reeord.

(a) Foecuel Inforsiations/Daio.

Sampling plan.

Validatod complag and anaiyois datn

Chsin of custedy fogman.

Prolimmnasy asonsomans reBor.

Site igvestigation goporL

Ingpecticn soperte.

Eagacenag evalunser/Coat apalysio
repont (EE/CA).

Technical oweias porfoszed for the
gite.

Foctual information submitiod by the
public. iacivding PRPg.

Documen s pupgosdng 9o lcad
0geacy o detm&@m of imminzas cad
suostartial cadorcorsanat.

{b) Pulicy end Guidenes.

Memorondo ea dodisioan (oitg-
goecific and isguc-opcaific). .

Cuwidagee documeato.

Technical literatuzo.

(c) Public Participation.

Cosceopoadenes.

Publie notieca.

Publie eommaato.

Commuaty relauors pian.

Notice letters to PRPs.

Docusmentation of other mestiaga.

Resnonse o s:gnificant cemments.

id) Ozher Party [nformction,

. -

ATSTa wesdail ADBESETNEDL

Natwenl Reseusen Trustcas Eadics of
fact aad Bool seposw.

Documcatntion of Strea isvelvamoeat,

(e) Bocision Decvments.

EE/CA opprovol memorcadum.

Action memorondum.

() Enfosrcement Docuren:s.

AdsuRioToEve 0ra&y.

Concent decrees. -

AfFdavrs.

Rospenoe te netdcr Ichere contaizing
relcvont factugl information.

(g} Ingex.

Scverol decemesnts ia the hot obove
require furthor euploantion. Fimt.
verificd sampling dato are ineluded o
the list above. Data which hove
waerge@a quality comurnseo/ quality
CoREe: 0 T0 20iiod on Bunt bo
insdudnd in Y30 roesrd. Dot which havo
been rejcene a9 ipnseuwaio, ez wilk
othesoane rst ba eemetdrece) o ralicd
upoRn. AGOA 8at ba iIgsrdcd in the
record. )

Secosd, ERA i propeciaf iR
§ 200.810¢c)(1) thar deesaca
cupporung Ue dotcsnmades of ar
im=usner nad sabotoptiol cadongzmaca
be part ef tic adeiminEUve Kaeed.
EPA ged @moe E@dm oppeERs hova
thn dincssiics to e282a6R AN0ERRSES &
determmc monma (e am —n‘
subctaguiol cadonpsmsrR (e B publie
hoaith ez wolbo e eho @mmx
d30 9 0 actual e Yxunwrnd 5adonoc of
o bazrsdous cubotaneo. K ERA asenco
to eserea( ity digesaties to esndust suehl
an asgesg@ent, o ocseooment caall bo
included in the eerd A dorBINALGS
of an immineot 0ad subotmtiod
eadamgomacat is based o foetuct
infosmation whick fesmap a baris for tha
selection of tha roopsRCa Ot A
such. whes o dotesminntion ef on
imsmineat and cubstnewiot cadopgamant
io mode. it i port of Yao sosced of o
selection of o ’ospomo ccvien, ERPA
beiievas that judicial xeviavs of s
detesminntion thnt thae is ap IRRIRGRY
ond substantisl cadangosmens i ostions
under sgeviom 103 to aaforen am eedor of
for injunctiva salicf, orc{ors, in lmitod

. to the adminiowadve reeord.

Third, fer 0 samedial aeticn rosord,
the list ineludns o suszmary of rossodial
actioa alterpatven. This cummnsy will
only ba gonsrated in copjuactien with
saecial aoties lottoss EPA mny iooua 1
PRPs puspuani te coction 122(c) of
CERCLA i ¥ noties loto io inouod
priog to tha availobility of ca RYFS
report aed it 0pPCASD BOSCOOSY 18
inform intereoted persoas of We lead
agency's dirccdos on pemaedial
altarnatives. In thio context, 2 sURMAEY
of semadinl action altomntives would be
geraratad U neccggsary to eratle FPs 20
mahe an inforzed gecd f3is o Tt

wWre N2 TRTBLLII, 2258 i =—

Qe letored

69

Fomadiad ceter, Tha o ef
fomodink Cetior &m@vm chould bo
inelvdsd in ¥a edmisiomrotivo soeerd
filh co they Uso publie and rot jugt the
PRPs hova the inforenion

Fianlly, EPA in progomiag that ackice
letters to PRPs bo inchuded i the
adminin®ativo soessds EPA boo scenady
inoucd pidomen e tho petien Iottce
incucd wadoe cocdien 3220} of CER -@A
33 FR 8203 (Fobmvey a3, 3€0). P thot
FREDIVC rotien IoROFD QR0 QRPCTiGa to
botome fasuiinr wth CERCLA, if they
havao est adscady dero co. Is light of
sotien atinrg aad goaosol praeiplag of
alsapinRativo lnw, PRPy aro 68 nedes
that on camipio@ativo soeead flo sl
ba. or iny availablo fer gublie mopoedes.

Scetiem £60.c261b) cddrcacas
decuscaty wwhich goaerclly will aet ba
inelndod im Yo pdmimintrotive
Tho typo of deswrsaw pfEcassd in
§ sganseib) aro whieh by
defimiton o0 Rt oppreprints fee
inclusion in tho admirintntive soeesd
beesuse thoy do get feas o baoio fer &2
ocloetiom of the seopeacs ceter. Thaoa
deaumonis a0 spoaficd i
Feguicton for prupsoco of @l{m‘m,

Droft desomemtn, CYRaETTIREn,
and doy-te-doy eatc eff om —-dly
wilk @81 52 indudod i e
OCRBIRINTOBYC Foeerd., Em@@hc:x ef &afk
doenmas: Yang will bo weeludod in tee
0dminin@OUvc FoeTrd 052 that
weee eontidossd o Falicd oR 18 FoopTRIe
octien cclection and BovGe JUBOFCOECE
by a fiaol deenrmeat, e tasns g
eeatnin matcnoh fhexo whiek de aat
0ppace iR 03y elc? desumoat neludsd
in the 0@\&'@'9@&% gocesd filn. Tho
gesasal o, bewwavae, io tng ealy Ban)
decumeats wall k) ieclvdod i tho
odminioteny” - wewd,

Exasaplos < . .atomo mceercndn aed
day-te-doy sotco of ol wieh =6 @ot
AEITUps il 08 Bainiomn 1B o
0dRIRISEDUYD FETORE 050 GESUmERLo

-thot axpross opiieRs o8

fecammnagdatons of ol e ethor otns
er MOAOFRL 6g Biorad pro-
dacidiennl dezumapty tat ovaluan
altomstive vicwspoiatn,

Scction ITRBIG{e) addsoooes
privileged decumnni, Bsvsapioo of
privilogod decusmoatn ineluda, but aro
ot isutod te: documantn CubiGER t
ottormoy-ebiomk o34, ottesany
work predust analwnicn, desemonts
oubjcet te daliborntiva preenan paivilego,
ond oeanigvo infermngion.
Corzmea law and ethe priviloges moy
ha acooriod.

Asn aogertion of confideatiality of
infarmotden does not 2ecasgor'y
elimindia &0 Beed W @ahao suca
infursmaiion ot of the cdminisTacve
recurd. i condidontia, MIOERIDLOR WRICR
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fonas o bosis for the oeleetion ef o
respenoc action io aet ineludod in any
siner doeusaen! in the odminisestive
record. that informotion must be pamt of
the pdmmsizouive rocord. Section
500.810(d) requiraes that the information.
to uve extent foasible. must be
gummanzed is ocueb 0 MaRRE? 00 to
make it dioeleoablo 1o the public and
placed in the admimotrotive pecord file.
If it i9 @ot fonsible to owmmarize the
iniormaten ia o releaoable manner. ¢.8.
when the privilege applies directly to the
inxfesmation which formso o basis for the
seleztion of the response action, ouch ag
confidential buginess informodon. the
documents must ba mointoined by the
lead ogeney in o confidentiol portion of

-Whe administrotive seeord file. (Thege
documents moy be reviewed in eamera
in any cuboequent judicial proceedins.)
The index to the administrative recerd
must list the eenfidentiol or privileged
~ocument even though the document:
will aet ke available for publis-
spoetion. Whether or not the
information ean be summarized in o
releasable mananer. the actval document
containing eenfidentia! or privileged
material must be included in the
confidential pertion of the

- adsninistrative record file. kn light of the
nature of the informotion ia the RI/FS
and underlyving documents and the fact
Sat contasuaotion levels are generally
not privileged. thio 10 not expecied to
cccur freguently.

It should be noted that gection
124(e)(7) of CERCLA governs the extent
to which information may be claimed
confidenticl by persons required o
provide information uader thot section.
Whesre eonfidential buginess
information io claimed. EPA will
proceed according to regulations set
foeth in €0 CFR Part 2. .

4. Admiasstretive recod for o
remedial ection (§ 300.825). Section
300.815{a) provides tho? the documments
included ia the administrative seeord
fiie for a remedial action chall be
available for public inspection ot the
commencement of the remedial
invegtigation phaoe. Generally. the
commencement of the remediol
iavestigation phase occurs when the
final RI/FS work plan io avoilable. The
regulations do aet opecify when the
remedial investigation phage
commeners because this may be o nite-
specific determination. EPA oolicits
comments on whether the regulation
should opecify in greater detail when the
lead agency must make the
admimstrotive reeord file for o remedial
action available for publiz ingpection.

The file ot that ume chould contain the
dccuments which will form o basig for

he oeicetna of the sesponse asiion
generoted or received through the date
when the ad=inisrative sesord fie s
firot mod: availobie. Documents
aencrally availz: .e when the RI/FS
werk pleais a; - -oved inslude o
preliminary asoeoomeat FoPoEL. site
inspoction report., tao RI/FS work plan,
underlnag nopection FePERD, asd tho
commugity rolations plan. Freom that
tisae until the ROD io cigned (exespt ao
provided in § 300.825. describad bolow)
documonts which form the basio for the
celection of the remedial octien. cball be
addod os generated er recaived to the
adminiswative record file.

The lead ogeney moy gotablioh o
systesm allowing for periodic roview of
documeats where these are guestiens 0o
to wwhethor the decumcnts muot ba
imelndad in the cdminiceative pesesd
file. Quarterly or menthly updotao of the
odminustrotive recosd file may be
oppropriate ia given situotions and
ollows the icad ogeney to aanlyze dota
and organize it in 0 Maneer dot will be
mecainghu to the publie. kn odditien. it
may cave the lead ogency the Ume
involved in making daily er wockly
determinations on whether questionable
docusaents chould be odded e tho
odmmistrotive record file. f there ic no
question that o document beleago in the
odsninistrative secord fiie. e.g.. the RI/FS
repori the document should be placed in
the record &le as soon oo practicable
afier ito generation or receipt.

EPA proposes ia § 360.835(a) that the
lead agency publish o notice of
availability of the ndministentive reeord
file. The notice must be publiched ia o
major local newspaper of geacral
circulation. as ic required for the neotice
of availability of the propooed plan. (See
§ 300.430 of today'c propooed sule.) EPA
considered proposing thot o netice be
published in the Fodaeral Regiotor for
wider circulotion. but sejected oueh a
requiFement 00 wAReeeosary. EPA
solicito comments on whother o potice
of ovailobility ef the record or of
commencement of the publie comment
period cheu!d be publiched in the
Fodoral Regisses. EPA aloo considered
propociag that o oeparate nodficodion of
known peteaticlly reopensible parties
be mode. Secdon 133(h){2)(D) of
CERCLA provides that the Prosident
choll mcke reasonable efforto to identify
and netify PRPo an early as poooible
before oelection of o responoe oction.
EPA will be isouing nouce Jettern to
PRPo under section 122(e) of CERCLA
carly in the proceoo ia @ony citwoBionrs.
Given theoe early cfforto, ag well ao the
notice in o local newopoper, EPA chooe
not to proponé o oeparate notification of
PRPo here.

70

Sceuos 300.218(L; clerilivs that
interesied peroono.may gubmit
comments for wmeiusion in the
odministrativo roeesd filo duriag the
pubiie comsacnt period on e RI/FS end
proposed plan desexibad in § 309.829(f)
of Subport E. Tha lood ogoncy noed not.
howovar, sospond to comments thot
werw cubmiticd prier te U0 publie
comment period on the propeced plaa.
clthough i mony iastoneso. te lead
sgerey will cither smake appropriote
moedificotions to the reopomse ogtion of
Feopond ia writing to thooe early
coORTEAS.

A wrEitos Fesponoe to significant
comments will be includod ia the
acminicteotive roeord file. The lead
ogeacy rood rot sospond to any
commonts Foecivod dusing tho public
ssm=cmt posizd Lnil the ciooe of the
public eommont paried. Genorolly,
fegponces will ba ineluded i the
responsiveneos summary. whieb io part
of thoc ROD. Ia rospendiag %o sigaificant
commants. 8ae lood ogeney mood mot
seepond ooparotoly te coeh eommant but
ey combine comments by cubject of
other eotogery @ ¥ae sRopORCE.

The publie participation procedures
for o romcdial oction ore oot ferth ia
§ 300.430. Scction 300.618{c) of Subpart |
requirco thot cemplicneg with the
sequiresento of § 200.029(f) be
documcated for inclusion in the
adminicwoive roeerd Ble. The
requiroments of § 200.420{f) include
preparotion of o propooed plon:
publieation of a wotice of avoilability,
and brcl aralysio of tho propooed plon:
pincing 0 copy of the propooed plan in
the infermotion. sopositery: providiag an
opporuaity for tae cubmiscion of
WFIRGCR OF OFQ! commens o8 the
propeced plaa. RI/FS. and aay waiver
to elcanup ctandordo wader oection
123{d)(0) of CERCLA: providing on
opportunity for 0 public mocting on the
RI/FS, propeood plas. 0ad woivers to
cleonup otoadards: preparing o
oascript of publie meetngs held during
the public commest period: making the
wranserigt ovailable te the public
diseuosing signifienat ebanges o the
propoced plom: to signifieant
comments: and colieiting cdditonal
public esmmant (2d providiag for other
publie pardeipotion preccdusas at the
lead ogeney'o dicerotion prior to the
cdoption of tho doeisien whore mow ond
oubotaatiol ioowao love goioed. It

will generally bo the proetiee of the lead
agency that, whenever poogible.
decvoments vpon whieh tho oelection
decinien io baoed will bo included in the
cdminioteotive rocord Ble oo coon 4o
poasible cfer ey are generated of
received, and no later than when the
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desginn document in cigned. This is
wiended to cacourngo @orumum public
participation in the development of the
record.

Docurents geneested of received -
after the selection is @aode do not
provide o bagio for the decision ond thus
generally are not port of the
adminioteative rocord. except 09
provided in § 200.825. discugoed below.

8. Admunistrative record for @ removal
ection (§ 300.620). Scction 360.620
propogeo requgements for
administrotive records for removal
actiong. It 10 divided into two pars.
Paragraph (0) addresses “non-ume-
critical” removal acions. i.e.. thoge for
which. baoed op the site evaluation. the
lead ogency detertnines that o removal
oction ig appropriate and that there is a
planning period of at least six montho
before on-gite cleanup activiues must be
initinted. Porogroph (b) oddresses oll
other removal actions. .

Explonotions of regulatory
requirements and reloted i1ssues which
are the same ap thooe for remedial
actiono will not be repeated here. Only
requirements and 19gues gpecific to
removal octions will be oddressed.

Section 200.820(a)(1) provides that the
odministotive record file for o non-time-
crnitizal removal acuon chall be
available for public inspection when the
engineering evaluation/cost analysis
(EE/CA.) report is made ovailable for
public comment. At that e, oa
odministative record fiie ohall be
estoblished and made available to the
public and shall contain all documents
relevant to oelestion of the removal
oction generated up through that date.
Documents generally avaiiable ot that
ume include sompling dota, a
preliminory ngoeosment report. G gite
wnspection report. the EE/CA approval
memorandum. and the EE/CA. Afer the
EE/CA report is cvailable and uatl the
Action Memoranduzm io cigned (except
ao provided ia § 300.828, diocunoed
below). documcnts ralevast to the
ocloction of the removal cetion shall be
odded to the administrntive rocord file
oo diccussed ia the resceial oction
section of teday'o prensabla.

The publie participation procedureo
for non-tme-critical removal actiony are
oet forth ia § 300.413(n)(3) of Subpart E
of today’'o proposed regulationo. Section
200.820{c)(3) requires thot enmplionce
with § 300.415(n)(3) (i) tarough (iii) be
documented for inclucion ia the
odministradve record. The requirerents
of § 300.4313{8)(3) (i) through (iii) include
publicotion of ¢ notice of availability
and brief deneription of the EE/CA:
making the EE/CA availoble to the
public: providing a reasonable
opporiurnuty, not less than 30 dayg, for

sebmigsior of enmments efler the
completion of the EE/CA: and
regponding te s:enificant comments.

Section 300.820(b) provideo different
procedures for ume-critical. including
emergency. removal actions. Ag
explained earlier. oection 113(k){2)(A) of
CERCLA requires proceduren for the
“appropriate” participation of interested
persons ia the development of the
ocdministrative record for remeval
actions. Appropriate pariicipation is
significantly different in situations
where an action must be taken on chort
notice. Where the exigeacieo of the
gituatior demand that cleanup be
initiated and oftca completed within
short umeframeo. public eomment
periods may deloy expoditious reoponse
to the emergeney. In viowof -
Congressional intent thot publics
PArucipoLon FRQUIPGIEEHLD AOL BAMPET
or deloy emergency removal octions,
EPA has coasidered maay options for
the appropriate leveél of public
participation. EPA muot bolance the
benefits of public involvement in
advance of the oelection of o removal
action cgainst the aeed to procced
quickly in emergency situntions. EPA
believes that the requircmento proposed
today strike the correet bolanee.

EPA hao had to consider two
questons in determining the level of
participation for Ume-criticol removals.
First. at what point chould the
odminstrative record file be mado
available to the public. and cecond.
should there be o formal public
comment periad on the record? EPA io
proposing in § 300.820(b)(1) that for oll
time-enticol removals (ineluding
emergencies). the record file should be
maode ovoilable te the public ae later
than 0 davo ofter initiotion of or-cite
removal activity. EPA io cheooiag to
make the recerd available at thip time

- recogruzing that there will be many

situgtions where immediate action muot
be undertaken to remove threato o
human health cnd.the cavironment
before the administentive record file ena
be asoembled and placed ia o public
docket for ingpection. In reviewing
typical removal actions, EPA found that
generally contoinment or ctabilizotion
(i.c.. those activitias taken to fotard,
reduce. or prevent the oproad of o
release or threat of release and
climinate ony immedicte threat) at
removal citeo often are completed
within @0 days. Clearly, whesd
circumstances warrant, EPA ghould
focuo on addrecoing the threot at a site,
and ottend to cdministrative procedurcs
lates. The proposal meeto both EPA’c
charge to protect buman health and the
environment and the requirement 10
provide for appropriato public

pesticipation. oy reguiring tha® tis
administrative reeord file be made
availabie to the pubiic na later than 6o
dayvs after initiotion of removal
scuvities. Moking the record avoiiable
involves: nsgsembling the administrative
record file. identifying o publicly
occeosible loeation for the rocord file at
or near the oite, findieg an occopiobie
mewspaper and placiag an
adverugsement in it o notify the public.
and preparing for roecipt and evaluation
of comments. The propooed roquircment
that the file bo available “ao loter than™
@0 dayso doco not preclude maoking the
record file ovailablo ot an eorlicr ume. if
circumstaneoo allow.

EPA io aloo propociag i
§ 200.820(b)(2) that the lood ogency
shaoll, ao appropriate. provide o 20-day
2ublic comment period to bege at tho

- time the odsinistrotive roeord io @made

available to the publie. Geacrally, when
the removal action hao not beer
complated. o public commant poriod will
be considered appropriata ot tho tizse
the adminiootive reeosd Blo i ®ade
ovailable to the publie. EPA roguests
comment on whother public comment
should kg oolicited aa netiviico that
have olreody boen complated ot the time
the reeord io mado available. .

EPA hoo oloe cenciderod other public
participotion procedures for time-critical
removals. They inelvda:

i. Requising thot the reeord file be
made avoiloble immediately upon

- igouing the Action Memoraadum. and

delaying the imitiotion ef eleanup until
after public commeat io colicited and
responded te. Thio would cllow
@aoximum public paicipation ia
geiection of tho semoval. but it io not
ccosigtent with tho neod (o provide
prompt reoponog for protection of
buman hoolth ard the cavironment ot
the cite. Such aa opproach would aloo
be inconsistent with the legislative
histosy tvhiek ototeo that adminiotentive
proceduses gotoblichod wader cection
113 chould et kamper cmcrpanRey
ge@oval actions.
ii. Reguiring that the rocord be mode
availoble “promptly™ ofter ioouing the
Action Memeoranduw, ond then
ooliciting public comment “00 time
allown.” EPA cemniderod thio ao o woy
of addrposing the ndividwal Boturc of
removalo, %o dificront Ymeframes thot
=0y bo mvelvod, ord tho rood to
provide meaningiul epportuaitico for
public comment v eaoes where tme
allows. As diseunsed aaslicr, EPA
belicves repeuscos chould firot ba
directed toward mitigotng theeots at o
time-critien] removal cite and that G0
doyo of ea-cite work will allow this.
However, EPA io concermed thot o
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xmzmcéacd of "promp?” gvailabuicy is 100
wasys and would &0 g pourec of
c=eversy at eaeh site. Thus, EPA
believes an ebieetive standard io
predzcable. Sumilasly, while groviding for
puklc ccmment “as time allows™
permizs flexibility ! the requircments.
sucir o rele ‘would require the exereise of
judemcat and weuld cllow digputes sver
cammphinnce with this requirement in
individual enseo. In addition. o9
discusoed abeve. it is rare that these is
sufficient tisme before beginning o time-
critical oetion to solicit. consider and
reapond o comments.

ii.. Delaying the availability of the
rzcord uatil 120 days ofter beginning
ciesnup and then soliciting public
commment. This opproach parallels the
com=uaity selations requircments
(wrtkin 120 éays of clecnup for ongoing
Favpunnen. & Guuunwiy aelauons Plan
muot: be prepared and an information
repository muct be made evsilable: oee
£ 309.035(n)). This would increase the
musrace-of aiteo at which cieantp has
been-esmoleted before the public io
rotificd. EPA believes that the increased
clegaop ame provided under this option
cemeroly does not justify the delay ia
public involvement coneerming regponse
seigction.

iv. Requiring that the record file be
made:ovauat.ie oltes g=i
coniainmen: cf gtatiurntion at a gite
where d:cposai » needed (over 25
percent of removals do not Fequire .
dispesal} and delaying dispoesal until
=ublic comment couid be ooiscited,
evaiuated and responced to. Thio
approach altem:pts 1o balance the aced
for pudlic comment with the usgency of
the reeponge. umiung the Fegponoe
selection undenaken wii- tut benefit of
pablic 1:apus to those asy 19 of-
removals which must be conducted
swiftly tn-avder to orotect public health
and the eavironment.

There are two major difficulties with
tais. approcch The firgt coneermo
pree:sely defining “contninment” aed
“stabilization™ w thio context and
nroviding indicstors to mark Uacir
car:pletion. Wkile it is poosibie, based
cn expeneace. to gy that the
coentanment.or siabilization phaoe of o
removal octon is generelly compicted
within &) dayo of initioting worl it io
such more difficult to determine such
compietioa on o site-cpecific basis.

Tae oecond difficulty with cuch o ruie
ig thot it fails to toke into occount
severnl important factors which may
make ouck an opproach infecsible in
many caoes. Specifically, delay of
dispooal aetiviues may: {a) Create
additional uanecessary risko to buman
Eealth ond the eavironment. and (b)
result in acedless expeaditures of time

gnd meacy. Site conditizas. weather
eonditions. loeotion. publie ceconsibility,
availability of approved digposal
facilities. availability cf troament
facilities and the cffect of the dalay on
the statutory time and moacy limitations
on remevals ase enly some of the factors
to be eonsidercd bafora o gito-by-site
determinntion could be =ndo ao to
whether or aot it was peoetiesble to
solicit public esmment.

v. Maldng the record publicly
available a3 in the proposal (i.c.. mo loter
than G0 days after initiation of clecnup).
but not formally ooliciting any public
comment Given the aced for quick
action on time-critical removals, that
they are gencrally limitod ia ocope. and
few cleanup options are feasible, this
mMoy be an oppropriate opproceh, Thio
opproach, however, would net provide
‘he public with an opportusity for
mecaningful pardcipation where it might
be appropriate in opecific semoval
gituations.

EPA policits comments on the
proposed and other coasidered
opproaches to public pasticipotion on
pPemoval octiong.

8. Adding documents after selection of
response ection (§ 300.825). New
documents may be added to the record
file after the decision document io
signed oaly 09 provided in § 300.82S.
Documents generated or received after
the decision document (e.g.. Action
Memorandum or ROD) is oigned
generally will be kept in o post-decision
document filé vnless and uatil o
determunation io made that the
document(sj chou!d be placed in the
administrative record file. pursucat to
§ 300.825.

Scection 309.825(a) provides that the
lead agency may add poot-decision
documents to the cdmunin@ative record
file in two situntions. The fiest cituotion
occuro when the decision document
docs not addreos OF FRSRFVED O portion
of the response action decisior. ba cuch
enses. the lead ageney will continue to
add to the adminisative record file
documents which form the basio for that
portion of the decisica not addsenoed e
regserved by the oecision document.
Where appsopriate. the lead ageney
shell provide public notice tot the
administrasve record file for this
portion of the decision eoatizues to be
avoilobie for public inogoction aad
corement. it shouwld bz moted thot thio
exception applies to RODs that oddress
oo operable unit but leave o portion of
the decioion on that operable vait open.

The oecond situation arioeo whea aa
explanation of signifieant diffescneeo
provided for in § 30D.433(c) or an
amended decision docusment io required.
An explanation of nignificant differencen
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is issued whez. aler adsgtiss ef o final
Fomodin] oetien plan. e romodial
aeon or cRiorcement astina taken. or
the octilemeat er consent decree caterad
into, oigniieantly differo in scepe.
performanee or east from the fiaol plaa.
The reeord chall ineludo aa oxplasation
of cigaifiennt difforonecs aad all
decumeats ot ferm the baoio for the
doeivien to medify the fooponrse
oclectien deeinion. The lead agency shall
publish a petieo of availnbility of these
documens. 0o reguired by cection 117 of
CERCLA and a9 proponed ia
{} 300.435(c). L ia oddition. na omeaded
deeision decuracat io requarcd, the
veeerd choll nelude tho amondod
docvmoat aad all decumonto Baot form
tae basio fler the amendod decision. The
public pardeipatien precedurcs oudincd
ia Subpart E ea axploantiono of
cignificant differenecs nnd amendacats
to decivion documenss shall apply.
Saction 300.825(b) providen thot the
lend ageacy may. i ito diocretion, hold
odditiogal public eommaent periods or
extend the 8me for cubmisoios of publie
comment ofter the dacision document io
gigned. ond oy limit such eommont to
iooueo for whieh the lead ageney bhas
requosted cdditiennl esmeaent. This io
intended to allew the load agency to
polieit ndditionnl corament oa the
FROpPORDE CEtoR Wherever it determines
that new infosmalica er other
eircumstonecs wasraat additional iaput.
Section 300.225(¢) goverms public
eommenw Foceived after the close of the
comment period. Under thin section. the
lead ageney will aeed to consides cuch
comments enly if they eauld not kave
beea cubmitied dusing the somment
peried o - srovide eritenl, new
informa:.. - seievon: i0 the FRSponoe
oclection wauch subgtantiolly cupporio
the aced to cignificasty alter the
reoponoe oction. ERA is proposiag the
otondard oet out ia § 300.828(c) ao
providing thg baot bolanee between
EPA’s desire to remain open to exitieal
Rew informotion en the eHectvenaas of
o celectod responsc aad the Boed to
moke fAnal decinionn ia erder to allow
oxpeditous iraplemeatntien of the
rusponse aetien. EPA colicity comment
on this oppreach.

D. Complianee With Thic Subpart

Ao previded in ceetion 133(f)(¢) of
CERCLA. in revigwing clloged
proceduenl erern roloted o the
0dRURIoEOVYE FOCOoRd. O COUR BOY
dionllow caot or damages oaly if the
@STOPD WRER CO DoFiews aad related o
=matters of oueh ecnzal selovoaes to ke
ccdon that the octien would hove beea
oignificnntly chonged bad puch error
not been mode.
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__(€) Scetion 203.¢65{e)(2). (4). (). ond

°} (en dotorminiag tho scod fer a Fuad-

gfead action), (¢) (68 poamit
wrements). aad (g) (e= idoatfication

.« ARARg):

(D} Seenon 300.¢05(b), (€). and (d) (on
Peporty of reicoses to the NRC):

{E) Scetion 300.410 (0a removal gite
evaluaticn) execpt paragroshs (e)(S) and
{6) and the referereq to listing releases
in CERCUS in (h):

{F1 Secuon 300.415 {on removal
actions) exceat poragrepis {(aj(2).
{b2:vu), (b)(4). and 13):

(G) Secnon 300.420 (on remedial site
evoluation);

(H) Sectuon 200.430 (or RI/FS ard
seicction of somody) except paragraph
(D(3Niv)(F): ond

(I) Secuon 200.433 (on RD/RA and
operation and maointeaance).

{ii) I addition. otaor peesons
uadertaking responge activas ghall
-rovide an opportunity for pudlic
cmment concemung the seiection of the
reIpONSE action. A regponde action shail
not be considered congigtent with the
NCP unlegs:

(A) The perven taking the resporse
action compiies with the following NCP
provigionsg regarding public ,
participation. with the exception of
e 4mingstrotive rocord and informanon

T - 18MtoFY requiremeats stated therein:

') Secton 300.155 (on public

__Jrmationr aad community relations):

{2) Section 300.413(n) (on communty
relations dunng removal actionsi:

{3} Section 300.430(c) (on ccmmuraty
eelations dunng RI/FS) except
paragvaph (3):

(<) Section 300.430(f)(1). (2!, and (5)
(on commusuty relotions during
selection of remedy): and

(5) Section 300.435(c) (o community
relatiors during RD/RA and operation
and MoIrteRACER): ne

(B] The person taking the regponse
action complies with State or local
requirements which provido a
substaatially equivalent epporuaity for
public involvement in tho ebaiec of
remedy.

(iti} When selecting to appropriate
remediai oenon. any othkcr porver chall,
as appropriste. conogider Yao @otheds of
remedying releases listed in Appendix D
of thig Port.

(iv) Except for actions taken pursuant
to CERCLA oections 164 or 163 or
regponse acions for which
remmburgement fom the Fuad will be
sought. any action to be taken by the
I~ ' ageneyn §§ 300.418. 360.430. and

i3 may be taken by the person
ing out 13 Testonse acuon,
~—di Secuion 111/a121 Cict=s. (1)

S aTIONL. SINIT WA WL il )

parag-apng (d}{1){i) through (ii} of this

ocedon, Bay bo able te soesiva
seimbussoment of rooponsc easto by
moons of o claim ogaiant tho Fusd. The
categorion ef persono oneluded from
pursuing this claimg authority are:

(i) Federal govormment:

{ii) State govermments. and their
politieal subdivisions, waleos they are
potentially regpensibla portics eovorad
by an order or conseat 8eereo pursuoat
to gsection 122 of CERCLA: and

{iii) Pessons operoting under o
procurement coRoct oF an agoistance
agreement with the Urited Stateg wnth
regpect to matters coverad by that
conwract oF aggigtance agreement. ualegs
gpecifically provided theroin.

{2} In ordor to be roiobursod by the
Fund. on cligible person must aotify the
Adruniswotor of EPA oF doosigncee prior
to taking o regpongc aedon and recdive
prior opproval. i.c.. “procutherization.”
for such acdon.

(3) Preauthorizotic = .3 E- 2 5 prioy
approval to gubmit 0 LA agaant the
Fund for nceossary reopongc €osio
incwrred a9 a regult of caryring out the
XCP. All applications for
preguthonzaton wall be sevicwed to
determine whether tho Foquest shovle
reerive prority for foading. EPA, is its
digesetion. @y grant proautionzarion
of o claim. Preouthenzanen will be
considered only for .

(i) Romoval acuong pussuant to
§ 300.413: : :

(i) CERCLA gection 104(b) activities.

{iii) Remedial actions ot Natoaal
Priorities List gites pursunat o { 200.435.

(8) To receive EPA’'s prioe approval,
the eligibic person @mugt:

(i} Demonowate teehmenl and other
capabilites to respond oafoly and
effectively to releases of haznsdeun
gubgtances. poilutanto. or £6BRIOBRAALS:
and .

(ii) Egtablish <hat ®he gction will S
congigteat with the NCP in necordance
with the eiements oct forth in
parageopho (€(2) (i). (ii). ond (iii) of this
oection.

{3) EPA will zant preauthorizaction to
0 ciaim by a pary it determinas o bo
poteanally linble uader ccedor 167 of
CERCLA ealy w aceordoneg with an
order istued purguant to seedon 163 of
CERCLA. or a gertlement with the
Federal government i aceordance with
section 122 of CERCLA.

(0} Preauthorization docs not cotablish
an enforeeable cenroctual relatiorohip
between EPA ond the cloimaont.

(7) Preauvthonzation represents EPA'S
commitmert that if funcs are
appropricted for regponse actions. the
tegTcnse achion s canssciodn
accerdance with the preguthorization
CeLIZISR SoSuimlint. ANS LSl wik

reagonobie anad necessary.
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roimbupsosont will ko mode Som the
Suposfund. up te tho Baisus amouat
providod ia tho proouthonzation
deaioina docusmont. .

(8) For o elaim te bo oworded under
scction 113 of CERCLA. EPA must
eodify diat tho eoots wasC BRER9OORY
oad esasigtont with the proovthonzotion
dgeision decumont. .

(o) Seeeien 103(b) potition. Subijoet to
eonditiong speeificd in CERCLA section
1C8{b}. aay pessen wiho has complied
with an oruor igguod ofter Octobar 10.
19209 pussuant te section 103{a) of
CERCLA. may seak reimbursement for
POOPORNDC €80t incusTed in complying
with aat epdor walcoo o porson bag
waoivod that fight. .

(0) Scegion 123 roimbursomont to local

. govormmmonts. Any goneral puspooa umit

of laenl govommont or o polideal
subdivigion ot in affeeiod by o release
mAy Foecive reimbursement for the caoto
of (GEBPOFEsY GROFFCAEY RO0IUERS
ROEO00AEy te PFEVOnt 0F Sutigoto njury
te busmna hoolth er the cevirorsaest
gubjeet to o conditiors cot forkh is WO
CFR Part 310. Sueh reimbusocmont @Ay
et oneced £25.000 for o siagle ropenss.
{0) Rolceso frem Lisbilisy.
Implomontates of rosponoe MeOswures
by petontolly reoperaible pofaes er by
any ethar poroon Joas not release thooe
pastios Sem linbility wadar soeuon
167(2) of CERCLA. aneopt ap providod in
o potdomant wader s0c%on 325 of
CERCLA oF a Fodorol eoust judgment.

SubpoR l=Adminictrotvo Rceerd for
Solcetten ef Roopenrco Acgen

§288.L89 Cortlichmcal of oA

(0) Conoral Foguirement. The .oo_d
ageney sholl aotoblioh 0B odsimoEntive
rocord that eemiains tha documents that
form o basis fer tac sclecdog of 8
rooponca oetien. Tho leod agoney shall
compile 8ad mnianin the cdmiais®ative
pecord in oeeordance with thio ocubpart

(b) Adminisgrativo Foesrds for Federal
fecilitios. (3) ¥ o Fodaral ageney other
tham EPA io tho lead ogeney for o
Federol foality, tho Fedaral ageney shall
compilo aad @ointnia the cdminicwative
record for to ooleetien of tho roogonde
setien ot taat foeility v neeordanes with
this cubpar. EPA may fusish
documontos which the Foderal ogency
shall placo i@ tho odainistentive record
Rle 1o crouro Gt tho cdminisEative
record ineludao oll documents that form
the bagis for the sclecden of the
£R0PORNS OCTION. L

{2) EP2 o the U.S. Coast Guard s21li
enmpile and maintain the odmimeronve
recold oNen 1l 19 the wau dFenLY 1O -
Federai facility.
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(3) ¥ ERPA io invelved in the solocion
of tho segpomse aetion ot a Fedornl
foeility em the NPL, tho Fodernl ogency
oeting oo Yie lend agoacy okall provide
EPA with 0 eopy of tho iadex of
documents ineludad in the
odsmumoanve recerd Gle. the RIVFS
workplon. the RI/FS released tor smbhc
eommant, the prapooed plan. ony public
eommonts roceived on the RI/FS and
proposed ploa. and any other decuments
EPA moy request oa o case-by-case
basis.

fe) Acm:nistretive record for State-
Jesd sutes. If o Staie 19 the lead agency
for o site. the State skell compiic ard
mawntawm the adsunsrative record for
the sciection of the regpease octiof Ot
thst 9120 1 accordance with this
gsutpart. EPA may require the Siate 29
piaze addiionni decuments 1a the
oamnisauve record flic o gasuse that
the ad=unisieative record includes all
documents which form the basis for the
seiecuon of the response acuon. The
State shali provide EPA with o eopy of

« the ;dex of documeniis wmeludad in the
sdmmswauve record file, the RI/FS
workplan. the RI/FS rcieased for public
comment. the groposed plan. ary pubiic
commneaty recaaved oa the RI/FS and
sroposed plan. ond ooy other cocuments
EPA may rcgusnt 03 0 eage-by-case
tasis.

(d} .Apeicasiiy. Thig oubpart applies
13 ali respORS2 acLong taikea wader
secuon 154 of CERCLA or sougat
secured. or ordesed admumsirauvely or
judsasaily uades section 3103 of CERCLA.
o9 fouiown:

{1) Remedial actons whese the
remedial IMvesugauon commenced afier
the promuigaton of thege reguiaucng:
ar.d

(2) Removal actiong where the action
memorandum i9 sigaed afier the
;:c:.;.aam =~ ef "-wse 1eFulatisns.

(e! For those responge Gcuions sot
inciuded in garagraph (d) of thuo section.
tire 1e0d ageacy shall comply wath thug
subpart 12 the extent pracieandle.

§ 260.805 €1 10 CARMMIBETRIVO
rCeove.

The iead agency chall establish o
docket at an office ef the lend ogeney cr
other eentrol location at “vhich
docusents acivded in the
olzuniswstive rezord file skall be
located asd o coty of the docxmenis
iacluded 1n the 2esuniotrotive resord
fils ohaoll cloo b2 mode available for
pudlic :aspecaor at or aear the gite ot
19sue. @xceot oo crowvded beiown

(2} Sampung unu tesung data. quality

conieal ond jealiy asswaunce
GOCUMENIZLON. 0BG CNain 0f cuslocy
Trrmel vewld MO Io loT0ted 2 2 mpas ke

gite a1 150ue or at the cearwral lecanon.

provided thot e index te the
odminiowotive record file indicateo the
locotion ond aveilability of this
wformntea.

(b) Guidones decuments aot
generoted opecificaliy for the site at
isoue need not bo leeated at or near the
oite ot igoue. provided that they are
moatamed ot ¥ eeazal location and
the index t@ thc odsainislEative seeord
file indicoico the lecadon and
availahility of these guidance
doczmeato.

(c) Putlicly avaiiabie techaical
literature 20t generoted for tho gite ot
issue. cued ao cagineeAAg textbeoks,
articles Fom teeknical jousnols. and
toxacoiemeal profifes. aced et be
locstad at oF Boar the oite at ioowe oF ot
the ecawol locauion, prevides that the
literntusg io listed iR tho ndex te tho |
ad=umisgotive record flic or e
litesntuse io cited in 0 decumeat in the
resord.

(¢ Dec:mento included ia the
confidosuai porties of the
adsumsEotve recard fie shall be
lozated only in the ecatrnl locotion.

(2) Tho agmususirative roeosd for o
removal oction whaore the rlcape o
thrent of relenge roguirao that en-oite
reRoval aenivitico o iritiatod wathun
kours of the lend ogoney'o dotcrmination
thai a removal in opprepHotc one on-
gite removal eaNIBED exnsg withia 30
dayo of imitoden. aewd be available for
public mspecuon caiy at the ceawal
location.

§360.016 Contonin ef B0 CAMIMOIrD8Yo
roesre. ,

(2) Contents. The admisugteotive
record Ele for celecuon of a eegponoe
action iypically. but set 1,0l eages, wi
coatan e following types of
documen:s:

(1) Decumento eortaining foctual
infematoa. dow. and aaclyns of the
faccrual isformaunes and dato that may
form a baswo for the oelection of the
regpense octon. Such documentn @av
include verified samplmg data. quality
ccarol ond guality ooouronce
documentation. choin of custady forms.
oite ingpection reporis. preliminary
asgeggment and site evoivation FRPORS.
ATSOR health aoseosment. documents
oupporting the lead ageacy's
deterzuadtion of amment and
substantial cndangerment: pubiic bealth
evalootions, and techaical and
cngneering evalualions. ka oddition. for
remedial octiong. cuch documeats may
inciude epproved work pions, State
documentation of applicable or relevont
anc asprepnate recuirements. and the
RI/TS;

(D) Gridames Ssoume=ts, toshmizsl

literature. ang gite-speciiic poucy
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wmemeoranda tiot sa0y form o booio for
tho caloetion of the roopenoa oeticn.
Such decumcntis may inelude guidon”
on conducting remodial investgole
ard foooibility owudics. guidoneo o
determmung applieable or relovant o
OpBrOPRALC FaqUIFcEORts. GUIRER On
nolk/expooure 0oseoomonty. CRGIAGRFING
hondbeoka. astielos frasa toehmenl
jowrnals. momeranda en the applieatien
of o opocifie Feffulation te o cite. and
memoranda oa oﬁ-m?te dispooal
enpaety:

3 D@cmoms receivod. pubiished. or
sade avaulable ta the pubite uader
§ 300.818 fer romcdiol actions. or
§ 300.220 for romoval ocuons. Such
docvmoats B0y welude noues of
availobility ef the odmimisrotive record
fla. esracausuty rolationo ploa. proposed
plon fer romodinl aevon. potices of
pubiic commuat gorivds. pubiic
commManty and Bew infermation recrived
by the icod ageacy. oad responses to
oiiliennt comsaents:

(4) Decision decumcats. Such
decumants @Oy kelude neuon
memerando a2d records of éocision:

(S} Enforcement ordors. Such
docuwmesw may weludo adwinistative
erdcso ced eonsont doeseas: ond

(3) An index of ¥ac Becumcnts

" inciuvded il Gic 0éFRMETUYC mcgrd

file.

{b) Docusavass ne¢ ieeluded in V/
edmiaiseredve reeosd. Tie laod g
io Bot reguired to welude documents wi
the adminsgzative record file wiueh do
not ferm a basio for tae osclecson of the
FRIpONnoe Do Such decvemonis
iaciude but ore not lisited o exnft
documentn. wternal semoranda. ard
dov-te<dny notos of siaff vaicno ouen
documcAw centaln informabon that
fosms tha basio of oclozven of the
regponoe action and e wmiormation is
not weiuded in any other document 1a
the aémimstrative record file.

(2) Ariviieged dosuments. Priviléged
docamento chali aot be wcluded i the
record fiic execpt 0o provided in
paragraph (d) of this seetion o where
guch privilege i3 woived. Brivileged
doecumen:s tnclude but age not himited to
documento cubjeet to the ortomey-chent.
asterncy work produet. deliberative-
psoceoo. o ether applienble paviene.

(Q) Confidentied filo. if information
whieh forms the bagio for the oelcetioa
of o regpence oction ic maleded ealy m
0 document eeatois] confideatial or
prvilegod infermotion 3ad is not
othersvioge avoilabie to the public. the
atemmotica. to the extent feasxble caall
be summarsed is such 8 way 33
maite it dicsiecabic aad piacea u
OLL‘ c“ em.lahne 3Q°"ﬂ- 9' --p
odmumorenave rocord flic. The
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zeniideruei OF priviieged documen:
3uSl 8hes D0 Piacec 10 the conhdenuai
. poruen ¢, Lz adm:nistrative record file.
“If-~<gmation. such as confidential
i :nformzion. cannot be
s .24 :n 3 disciosable manzer
. fme:nioT=ation snall be piaced only :2
the coniidential portion of ke
admmstrative record file. All
Socuments contained in the confident:al
roruon of the sdm:mistrative record fiie
s=all be Listed in the index to the fiie.

$300.318 Admwnatrative record for 8
remedial action.

{a) The administoative record file for
the seiection of a remed:a! act:an shall
be made avaiiabie for public inspection
at the commencement of the remedial
wvestigation phase. At such ume. the
tesd agency shall publish in & major
iocal newspgper of 2EnETEl Clvwaiion @
zouze of the avaliabiiity of the fijes
can:ainming the adminmistrative record.

{b} The iead agency shal prov-=: s
publiz comment penod as sdecifie: 10
§300.420(1) so that interested persons
may subout comments on the seiection
of the remedial action for inclusion 1n
the admiriswstive record file. The lead

‘agency 19 not required to respond to
ccrurents that were submined pnor to
the public commen: penod. A wrnitten
response to siguficant comments
sut=-ted duning e pubiic commeon:
- all be included 11 the
_.rauve record fie.

¢’ The lead azency snal comply with
*ze public parucipation procedures
required in § 300 $30(N and shall
cocument such comphiance 1 the
acunistrative recerd.

id! Documerts generated or received
aiter tne record of decision 19 sigmed
sr:al! be sdded to the sdminisratve
record fiie only as provided in §300.825.

$300.820 Admunstrative record tor 8
removal scton.

{a} |. based on the site evaluation. the
eaC agency cetermunes that a removal
aclior 1s appropnate and that a plannung
ser.od of at least six months exists
seforc on-site removal activities must be
aitigted:

(1) The adrasnustrative record file shall
se made available for public inspection
~nen the engineenng evaiuauon/cost
inaiysis (EE;/CA) 13 made availsble for
wublic comment. At such uxe. the lead
igency shall publish 1n & major local
‘ewspaper of general circulaticn s
ot:ze of the avasisbility of tne fue
antainung the saminiswauve record.

{2) The lead agency shall provide &

= amen: penod as specified i,

K .o that interested persons ma;
br.—cOmments on the seiecuon o! tne

~ovai action for inziusion 10 the

gominiameuve resssd Nix Ti: ieald
sgency 19 not required 10 respond to
cocmments tha: were submiites znor to
the public comment penod. A wntten
resporse (o sign:ficant comments
supmitted dunng the pubiic comment
peniod sna.i be included 1n the
acdenirusranive record file.

{3) Tae iead agency shal! compiy with
the public partc:pauon procedures of
§ 300.413({n) and shall document
comgliance with § 300.415(n)(3) (i)
;i@:oug'n () in the admunustrative record

ue.

{4) Documents generated or received
after the scuon memorandum is signed
snall be added to the admunustrauve
record {iie only as provided in § 300.825.

{b, For all removal actuions not
included n paragraph (a) of this section:

{1) Documents inciuded in the .
swinuusTaive record fiie shall be made:
avaiiabie for public \nspecticn no later
than 60 davs after tnitiation of on-site
removal activity. At such time. the lead
agency sha!l publish 1n a ms)or local
newspaper of general circuiation a
notice of avatuabuity of the file
containing the admuustrative record.

(2) The iead agency shail. as
appropnate. provide a pubiic comment
penod of not iess than 30 days bepinrung
at the ume the adrurustrauve record 1is
made avaiiabie to the public. The lead
sgenc) is not required to respond to
comments that were subsutted pnor to
the public comment period. A wnttea
response to sigruficant comments
submuitted during the public commen:
period shal! be included 12 the
admairusTat:ve record fiie.

{3} Docunents generated or received
after the sction memorandurm 1s signed
sha.. de gdded to ths sdmimstrative
record fiie only as £-cvaded 1n § 300.825.

$300.825 Recory requirements shter
GOCIION gocu™Ment 8 ugned.

(a) The iead agency may add
documents to the aamuustrauve record
file after the decision decument
selecting the response actor. has beun
signed 1f: .

(1) The documenis concern & poruon
of & response acuon dezision that the
decision document does not address or
reserves 1o be decided at a later date; or

(2) An expianauion of significant
differences requred by § 300.433{c). or
an amended decision document is
1sued. 1o which case. the explanation of
significant differences or amended '
decision documen! and all documents
that form tne basis for the decision to
modify the response action shall be
arided to the admuustrative record fiie.

'b) The ieac agency may hold
«driticnal public comment penods or
extend the time for tne submission of

75
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r ‘i emanmee ...l..:: - S...imimm
document has been signed on any 1ssues
corzernung selection of tae response
acuce. Such comment shail be limited to
the :ssues for which the iead agency has
requested addiuonal commment. All
addiuonal comments submtied dunng
such comment penods that are
responsive to the request. and any
response to these comments. shall be
placed in the administrative record file.
(v} The lead agency is required to
consider commes?s ~ubmitted by
interested perecns a‘ter the close of the
public comment penod only to the
extent that the comments contain
significant informaton not contained
eisewhere in the admunistrative record
which could not have been submitted
during the public comment period and
which substantally support the neel to
significa=‘ly alter the response action.
All such comments and any responses
thereto shall be placed in the
admunistrative record fiie.

Subpert J=—Usse of Dispersants snd
Other Chemicais .

. §300.900 General

{s) Section 331{c){2)(C) of the Clean
Water Act requures that EPA prepare &
schedule of dispersants and other
chemicals. if any. that may be used in
carmying out the NCP. This subpanrt

‘makes provisions for such s schedule.

(b) This subpart applies to the
navigsble waters of the United States
and sdioining shorelines. the waters of
the contiguous zone. aad the hugh seas
beyond the contiguous zone in
connection with acSvities under the
Outer Continental Shelf Lands Act.
activines under the Deepwater Port Act
of 1974. or activities that may affect
natural resources belonging to.
sppertaining to. or under the exclusive
management authority of the United
States. including resources under the
Magnuson Fishery Conservaton and
Magagement Act of 1978,

(c) This subpart applies to the use of
any chemical ageats or other additives
as defined in Subpart A of this Part thet
may be used to remove or control oil
discharges.

§ 303.008 NCP Preduct Scheduia.

{a) Oil Discharges. (1) EPA shall
maintain s schedule of dispersants and
other chemical or biclogica: products
that msy be suthorized for use on oil
discharges ip sccordance with the
procedures set forth in § 300.910. Thus
schedule. called the NCP Product
Schedule. may be obtained from the
Emergency Response Division (0S~210).
\1.S. Env.ronmental Protection Agen~y.



