98354.

—
-—

/]
.
V’ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
w WASHINGTON, D.C. 20460
(3
November 13, 1987
OFFICE OF

SOLIDWASTE AND EMEAGENCY RESPONSE

MEMORANDUM

SUBJECT: evised Procedures for Planning and Implementing

\'ff—eiéf Re nse Actiops
\ ii; b4 92
FROM: /f?%kn Qg; ér{/r ¢0§Zéz___,

_Assistant Administrator

TO: Regional Administrators
Regions I-X

With this memo I am transmitting the revised procedures
for planning and implementing off-site response actions (the
"off-site policy”"). These procedures should be observed when
a response action under the Comprehensive Environmental Response,
Compensation and Liability Act (CERCLA) or Section 7003 of the
Resource Conservation and Recovery Act (RCRA) involves off-site
_treatment, storage or disposal of CERCLA waste.

This policy incorporates all of the mandates of CERCLA as
amended by the Superfund Amendments and Reauthorization Act
(SARA) and expands several of the more stringent requirements
when applying them to wastes resulting from CERCLA decision
documents signed, and RCRA section 7003 actions initiated,
after the enactment of SARA. This revised policy also
reinterprets the original off-site policy, issued in May 1985,
as it applies to CERCLA wastes resulting from decision
documents signed, and RCRA section 7003 actions initiated,
before the enactment of SARA.

This revised policy is effective immediately upon issuance.
It is considered to be an interim final policy as key elements
of the policy will be incorporated in a proposed rule to be
published in the Federal Register. As part of that rulemaking,
the policy will be subject to public comment. Comments received
during that period may cause additional revisions to the policy.
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If you have comments regarding this revised policy,
please contact Gene Lucero, Director, Office of Waste Programs
Enforcement.

cc: Waste Management Division Directors
Regions I-X
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REVISED PROCEDURES FOR IMPLEMENTING OF?-SITE RESPONSE ACTIONS

Lo _INTRODUCTION

The off-site policy describes procedures that should be
observed when a response action under the Comprehensive
Environmental Response, Compensation and Liability Act (CERCLA)
or Section 7003 of RCRA involves off-gsite storage, treatment or
disposal of CERCLA waste. The procedures also apply to actions
taken jointly under CERCLA and another statute.

The purpose of the off-site policy is to avoid having
CERCLA wastes contribute to present or” future environmental
problems by directing these wastes to facilities determined to
be environmentally -~ound. It is EPA'’s responsirility to ensure
that the criteria for governing off-gsite transfer of CERCLA
waste result in decisions that are environmentally sensible and
that reflect sound public policy. "Therefore, in developing
acceptability criteria, the Agency has applied environmental
standards and other sound management practices to ensure that
CERCLA waste will be appropriately nmanaged.

EPA issued the original off-site policy in May 1985. See
"Procedures for Planning and Iaplementing Off-Site Response
Actions", memorandum from Jack W. McGraw to the Regional
Administrators. That policy was published in the

i on November 5, 1985. The 1986 amendments to CERCILA,
the Superfund Amendments and Reauthorization Act (SARA),
adopted EPA’s policy for off-site transfer of CERCLA wastes,
with some modifications. CERCLA §121(d)(3) requires that.
hazardous substances, pollutants or contaminants transferred
off-site for treatment, storage or disposal during a CERCLA
rasponse action be transferred to a facility operating in
compliance with §§3004 and 3005 of RCRA and other applicable
laws or reqgulations. The statute also requires that receiving
units at land disposal facilities have no releases of hazardous
wastes or hazardous constituents. Any releases from other
units at a land disposal facility must also be controlled by a
RCRA or equivalent corrective action program. While the
original peolicy required compliance. with RCRA and other
applicable laws, SARA goes beyond the original policy,
primarily by prohibiting dispesal at units at a land disposal
facility with releases, rather than allowing the Agency to
judge whether the releases constituted environmental conditions
that affected the satisfactory operation of a facility. '

The off-site policy has been revised in light of the
mandates of SARA. This revised policy ‘also extends the SARA
concepts to certain situations not specifically covered by the
statute. These requirements apply to CERCLA decision documents
signed, and RCRA §7003 actions taken, after enactment of SARA.
Specifically, this policy covers:
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° Extending SARA’S "no release" requirement to all RCRA
units receiving CERCLA waste, nct just unxts at RCRA
land disposal facilities; -

o Expanding SARA’S release prohibition to include
releases of CERCLA hazardous substances, in addition
to releases of RCRA hazardous waste and hazardous
constituents:

o Addrcssxng rclcasos tron other units at RCRA treatment
and storage facilities:; and

-3 Addrcssing oft-gite transfhr to non-RCRA facilitios.

The revised policy also rozntcrprcts the May 1985 policy as it
now applies to CERCLA decision documents. siqncd, and RCRA §7003
actions taken, prior to the enactment of SARA.’

The revised off-site policy is effective immediately upon
issuance. It is considered to be an interim policy as key
elenents of the policy will be incorporated in a proposed rule
to be published in the Faderal Register. As part of that
rulemaking, the policy will be subject to public comment.
Comments received during that period may cause additional .
revisions to .the policy. The final rule will reflect the final
policy under CERCLA §121(d) (3)- and EPA will issue a revised
implementation policy memorandum-if necessary.

1I. APPLICABLILITX

There are a number of variables which will determine
whether and how the off-gite policy applies: waste type,
authority, funding source, and whether the decision document or
order supporting the clean-up wvas signed bafore or after the
enactment of SARA (i.e., before or after October 17, 1986). 1In

_order to determine which elements of the policy apply to a
spocitic CZRCLA cloanup oach tactct Iust be considcrod;

Tho tittt tactor to consid.r ‘is the type of waste to be
transferred. ' The revised policy applies to the off-site
treatnent, storaq- or disposal of all CERCLA waste. . CERCLA
wasteés include RCRA hazardous wastes and other CERCLA hazardous
substances, pollutants and contaminants. RCRA hazardous wastes
‘are either listed or defined by characteristic in 40 CFR Part
261. CERCLA hazardous substances are defined in 40 CFR 300.6.

Bocaus. RCRA permits and interim status apply to specific
wastes and specific storage, treatment or disposal processes,
the Remedial Project Manager (RPM) or On-Scene Coordinator .
(0SC) must determine that the :acxlity's permit or 1ntcr1n
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status authorizes receipt of the wastes that would be
transported to the facility and the type of process
contemplated for the wastes. Therefore, it is important that
facility selection be coordinated with RCRA personnel.

A CERCLA hazardous substance that is not a RCRA hazardous
waste or hazardous constituant (i.e., non-RCRA waste) may be
taken to a RCRA facility if it is not otherwise incompatible
with the RCRA waste, even though receipt of that waste is not
expressly authorized under interim status or in the permit.
Non=RCRA wastes can also be nanaged at non=-RCRA facilities.
Criteria applicable to CERCLA wastes that can be disposed of at
non-Subtitle C facilities are discussed later in this revised
policy.

The second factor to consider in determining whether this
revised policy applies is the statutory authority for the
action. This revised off-site policy applies to any remedial
or removal action invelving the off-site transfer of any
hazardous substance, pollutant, or contaminant under any CERCLA
authority or under RCRA §7003. This policy also applies to
response actions taken under §311 of the Clean Water Act,
except for cleanups of petroleum products. The policy also
covers cleanups at Federal facilities under §120 of SARA.

The third factor to assess is the socurce of funding. The
revised policy applies to all Fund-financed response actions,
whether EPA or the State is the lead agency. The°policy does
not apply to State-lead enforcement actions (even at NPL sites)
if no CERCLA funds are inveolved. It does apply to State-lead
enforcement actions where EPA provides any site-specitic
funding through a Coocperative Agreement or Multi-Site
Cooperative Agreement, even though the State may be using its
own enforcement authorities to compel the cleanup. Similarly,
non=-NPL sites are covered by this policy only where there is an
expenditure of Fund money or where the cleanup is undertaken
under CERCLA authority.

The final factor that affects how this revised policy
applies is the date of the decision document. As noted
earlier, there are two classes of actions subject to slightly
different procedures governing off-site transfer: <first, those
actions resulting from pre-SARA decision documents or RCRA
§7003 orders issued prior to October 17, 1986, are subject to
the May 1985 policy as updated by this revised policy; and
second, those actions resulting from post-SARA decision
documents or RCRA §7003 orders issued after October 17, 1986,
are subject to the requirements of SARA as interpreted and -
expanded by this revised policy. Although the procedures in
this policy are similar for these two classes of actions, there
are important differences (e.g., the requirements pertaining to



983411

reloasas from other units at a facility) tﬁat will ba
highlightod throughout this documont.

Compliance with the rovisod procedures is mandatory for
removal and romedial actions. Howover, thore is an emorgoncy .
exomption for ramovals if thoe 0SC dotermines that the o
exigencios of tha situation require off-gito treatmont, storage
or digposal without following the requiroments. Thio aexcoption
may bo uscd whan the 0SC belicves that tho throat poccd by the
subgtances makes it imparative to romove the gubstances
immodiately and thore igc insufficiont timo to obscrvo thaoe
procodurcg without ondangoring public hoalth, walfarc or tho
environmont. In such cascs, the OSC should considor tomporary
solutions (o.g., interim gtoragc) to allow timc to locatc an
accoptable facility. The OSC must provido a wri.con
axplanation-of his or hor daciscion to usc thisc anorgoency
oxamption to thc Regional Adminigtrator within 60 days of
taking the action. In Rogiono in which authority to nako
romoval docigions has not bocn fully dclogatod by the Rogional
Administrator to tho 0SC, tho docisionsc discunsed abovo nust bo
madc by tho Regional official to whon rarmoval authority haoc
beoan delogated. This cmorgoncy oxonption ic also availabla to
0SC’s taking raosponsc actions under §311 of the Cloan Hatoer
Act.

LXX., DEFINITIONS
A.__Ralaana

For tho purposccs of this policy, the torn "roloase® is
defined hore as it ic dcfincd by §101(22) of CERCLA, which ico
‘ropoatcd in 40 CFR 300.6 of tho NCP, and thc RCRA §3000(h)
guidanco ("Intorprotation of Soction 3008(h) of tho Solid HWasto
Disposal Act®, nonorandun fron J. Winoton Portar and Courtney
H. Prico to tho-Rcgional Adninistrators, Ak nl, Doconbor 16,
1985). To surmarisc, a roloace isc any opilling, loaking,
punping, pouring, onitting, coptying, diccharging, injoction,
agscaping, loaching, dunping or dicpooing to tho onvironnant.
Thio insliudos roloasos to surface wator, ground wator, land
ourfaco, coil and air.

A rolcasc alco includod a scubotantial throat of a roloasa.
In datornining whothor a cubstantial throot of roloace oxiots,
both tho imninonco of tho throat and tho potantial nagnitude of
the rolcaso schould bo considorced. Exanplos of scituations whare
a ocubotantial throat of a rolcasc may oxiot include a woakonod
or inadoquatecly ongincorecd diko wall at a surfacc impoundmont,
or a sovaroly rusctaod troatoent or gtorago tank.

Do Rininin reloacos from rocaoiving unitso arc axcmpt: that
is, thoy arc not considcrod to ba rcloascs undor the off-gito
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policy. De mininis releases are those that do not adversely
affect public health or the environment, such as releases to
the air from temporary opening and closing of bungs, releases
‘between landfill liners of 1 gallon/acre/day or less, or stack
emissions from incinerators not otherwise subject to Clean Air
Act permits. Releases that need to be addressed by
implementing a contingency plan would not normally be
considered de pinimis releases.

Federally-permitted releases, as defined by CERCLA
§101(10) and 40 CFR 300.6, are also exempt. These include
discharges or releases in compliance with applicable permits
under RCRA, the Clean Water Act, Clean Air Act, Safe Drinking
Water Act, Marine Protection, Research and Sanctuaries Act, and
Atomic Energy Act >or analogous State authoritias.

For purposes of this policy, an interim status unit in
RCRA ground-water assessment monitoring (under 40 CFR 265.93)
or a permitted unit in compliance monitoring (under 40 CFR
264.99) is not prasumed to have a release. EPA will evaluate
available information, including the data which led to a
deternination of the need for assessaent or compliance
monitoring, data gathered during assessment monitoring, and any
other relevant data, including that gathered from applicable
compliance inspections. A determination of unacceptability
should be made when information will support the conclusion
that there is a probable release to ground wvater from the
receiving unit. Finding a release can happen at any tinme
-before, during or after an assessaent or compliance monitoring
program. ' ‘

On the other hand, it is not necessary to have actual
sampling data to determine that there is a release. An
inspector may find other evidence that a release has occurred,
such as a broken dike or feed line at a surface impoundment.
Lass obvious indications of a release might also be adequate to
make the determination. For example, EPA could have sufficient
information on the contents of a land disposal unit, the design
and operating characteristics of the unit, or the hydrogeology
of the area in vhich the unit is located to conclude that there
is or has been a release to the environment. '

B. _Receiving Unit

The receiving unit is any unit that receives off-gite
CERCLA vaste:

(1) for treatment using BDAT, including any pre- _
treatzent or storage units used prior to treatment: -

(2) for treatment to substantially reduce its mobility,
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toxicity or porsistenco in thao absonco of a dofined
BDAT; or

(3) for storagc or ultimatec digposal of wagte not treatod
to tha provious criteria.

Noto that the acceptability criteria may vary from unit to
unit, and that tho receiving unit may vary from transfer to
transfor.

¢, othax Unitn
Othor units arc all other rogulatod units and solid wagte

managomont units (SWMU’g) at a facility that are not roceiving
units.

R.__Sentrollad Ralaana

In ordor to bc considorod a controllod rocloaso, the
raloesoe must bo addressod by & RCRA corroctive action program
(incorporatod in a pormit or ordor) or a corroctivo action

progran approvad and onforccablo undar anothor applicablo
Feodoral or dologatod Stato authority.

E. _Ralovant Violationn

Roleovant vielations include Claog I violations as dofinod
by the RCRA Enforcomont Rogponsoe Policy (Docombor 21, 1984, and
subsoquont rovisions) at or affocting o rocaiving unit. A
Class I violation ic a significant doviation fron rogulationg,
compliance ordor provisions or pornit conditions dosignod to:

° Enguro that hazardous wasto ic dooctincd for and -
dolivorcd to authorizcd facilitioco:

o Provont rolcacoo of hazardous wagto or constituonts
to theo onvironnont:

) Bnourc carly dotoction of such roloasas: or

° Conpol corroctive action for rcloaces.

Rocordkecoping and roporting roquiroponts (ouch ao failurc to
oubmit the bicnnial roport or failurc to paintoin a copy of the
cloocurc plan at thao facility) arc gecnorally not congideored to

be Class I violations.

Violations affocting a roceiving unit includo all o
ground-wator monitoring violations unlecog tho roceiving unit is
outside the wagto managoment arca which the ground-wator
monitoring syotem was dosignod to monitor. Facility-vido Class
I violations (such as failurc to comply with financial
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rosponsibility roquirecmonts, inadecquatc closurc plan,
inadeoquato wvagte analysis plan, inadequato ingpoction plan,

otc.) that affect tho roceiving unit arc also relevant
violations.

Violationgs of Stato or othar Fodoral laws should also be
examinod for relevancae, congidering tho significanco of the
roquircment that ig boing violatod: the extont of doviation

from the raquircement; and tho potantial or actual throat to
human hoalth or tha anvironment.

E. __Ralavant Ralaang
A ralavant r.laana undor this rovised policy includes:
o - Any rclecasa or significant thrcat of roleasce of a

hazardougs subgstanco (dofincd in 40 CFR 300.6) not
proviously axcludod (i.c., da minimin roloases or
pormittod roloascs) at all units of a RCRA Subtitle C
land digposal facility and at roceiving unito of a
RCRA Subtitlo C troatmont or storago facility: and

° Environnontally cignificant rolcasoc of any hazardous
gsubgtancc not pravioucly oxcludod at non-rocoiving
units at RCRA Subtitlo € troatmont and gtorage
facilitics ‘and at all unito at othor facilitios.

G. Relavant Conditionn

| Ralavant conditions includc any onvironmontal conditionso
(bosidos a rolovant violation) at a facility that posco a
significant throat to public health, walfarc or the onvironment

or that othorwvisc affoct tho satisfactory oporation of the
facilicy.

H.__Ranpennihla Aacney

Doterninations of acceptability to roceive an off-gite
trancfor of CERCLA vasto will bo nado by EPA or by Statos
~authoriscd for corrcoctivc action undor §3004 (u) of RCRA.
Roforoncoo in this docunant to tho “rosponsiblce Agoncy® refor
only to EPA Rogiono or to Statos with thiop authority.

1, _Ranponnibla Gavarxprant QfLicind

The rasponsible government official is that porscon
authorizod in tho rosponsiblo Agoncy to make accoptability
detorminations under this roviscod policy.
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CERCLA wastos from actions rasulting from pro=-SARA
docision documonts and pre~-SARA RCRA §7003 ordors may go to a
faci;ity moeoting tho following critaria:

o Thoro arce no rolovant violationo at or affocting the
raeceiving unit; and

o There are no relevant conditions at the facility
(i.a., other environmental conditiong that pose a
significant threat to public hcalth, wael®sirec or tho
environmant or othorwisc affecct tho satisfactory
opot¥ation of the facility). ¢

In order to dotorminoe if thoro is a rolovant violation,
an appropriato compliance ingpoction must ba conductod no morc
than six months baforc tho oxpocted dato of rocoipt of czncna
waste. This ingpoction, at a minipun, ouot addrecc all
‘rogulatod units. This incpoction nay bo conductcd by EPA, o
Stato or an authorizod roprasontativo. Whon a Statae conducts
the ingpoction, it ghould dotermino tho facility’s coopliance
gtatus. Whaore a violation or potontial violation conoo to
EPA’S attontion (c.g., through a citizon complaint or a
facility visit by pormit staff), tho Rogion or State is
~oxpoctod to investigate whothor a vielation occurred as soen as
is roasonably posgcibla.

The HMay 1985 policy doos not rofor spocifically to
ralocacsoo. Rathor, a corroctive action plan is roquircd for
rolovant conditiono. Thorcforo, in oeonc casaes, a facility
receiving CERCLA wactas from an action subjoct to a pra=SARA
dociscion docuront nay not nood to ingtituto a pregran to
control raloacco. Raloagcos will bo ovaluatod by tho
ragponciblco Agoncy to dotornino whathor such roloasaes
congtitutc rolovant conditions undar this peolicy.

Tho activitioco rolatod to doternining accoptability,
providing notico to facilition, rogaining accoptability and
1nplonontation procodurcs arc discuscsed in tho “Inplorontation®
saction of this documont, and apply to off-nitc transfors of
wasta gonaeratod undor pro-SARA and post-SARA docision
documontgo.
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Under this revised policy, there are three basic criteria
that are used to determine the acceptability of a facility to
receive off-site transfers of CERCLA waste generated under a
post-SARA decision document or post-SARA RCRA §7003 cleanup.
The criteria are:

=) There must be no relevant violations at or affecting
the receiving unic:

° There nust be no releases from receiving units and
contamination from prior releases at receiving units
must b. addressed as appropriate: and

o Releases at other units must be addressed as
appropriate.

The last two criteria are applied somevhat differently,
depending on the type of facility. These diffarences are
described below.

Storage and Disposal Facilities. The first criterion that
applies to all Subtitle C facilities is that there can be no
relevant violations at or affecting the receiving unit. As
discussed earlier, this determination must be based on an
inspection conducted no more than six months prior to receipt
of CERCLA waste. :

A second element that applies to all Subtitle C facilities
is that there must be N0 releases at-receiving units. Releases
from receiving units, except for de minimis releases and State-
and Federally-permitted releases, must be eliminated and any
prior contamination. from the release must be controlled by a
corrective action permit or order under Subtitle C, as
described in the next section.

The final criterion that applies to all Subtitle C
facilities, is that the facility must have undergone a RCRA
Facility Assessment (RFA) or equivalent facility-vide
investigation. This investigation addresses EPA’s affirmative
duty under CERCLA §$121(4) (3) to determine that thc;o are no
releases at the facility. )

Releases of RCRA hazardous wvaste or hazardous
constituents and CERCLA hazardous substances are all included
under the policy. While the RFA need not focus on identitying
releases of hazardqus substances that are not RCRA hazardous
wastes or hazardous constituants, to the extent such releases
are discovered in an RFA or through other means, they will be
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congsidercd tho samc as a roalecase of hazardous wasto or
hazardous constitucnts.

nSAEONAA _APRIACADLG €O RORA SUDTITIOQ €
Rispanal Facilitian. Land disposal facilitios must meot
additional roquiromonts imposcd by SARA and this policy. The
torm "land dispogsal facility" means any RCRA facility at which
a land digposal unit igs located, regardloss of whother the land
disposal unit is the racoiving unit. Land disposcal units
include surfacc impoundmonts, landfills, land trcatmont units
and wasto piles.

As statod carlier, thore must bc no roloago. at or from
recoiving unitg. In addition, rclcasao from othor units at a
land disposal facility must be controllod undor a corroctive
action program. The RFA will holp dotorninc whather thore is a
relesase. In addition, land disposal facilitics nust have
roceived a comprchensive ground-wator monitoring covaluation
(CME) or an oporation and maintonancoe (O&M) inspoction within
the last yoar.

Unitg at RCRA Subtitlc C land disposcal facilitico

- raceiving CERCLA wacta that is aloo RCRA hazardous wacto nust
moct tho RCRA mininum tochnology roguiroronto of RCRA §3004(0).
only whore a facility has boon grantod a waiver can a land
disposal unit not mooting tho mininun tochneology roquircnonts °
be congiderod accoptablo for off-gsitac dicpesal of CERCLA waste
that is RCRA hazardous wagsto. ' :

EALOXI8 ARPpLlAicAD] 8 _SUREALAN G IXANERONT B a:) <l

i . Tho critorion for controlling rolcasac fron othor
units does not apply to all roloaoses at troatnont and gtorage
facilitico, ac it dooo at land dioposoal facilitioo. Roloases
from othar units at troatnont and storago faeilitios must ba
ovaluatad for cnvironnantal scignificancc and thoir cffoct on
the satisfactory oporation of tho facility. If dotornincd by
the rooponoible Agoncy to be onvironmontanlly significant,
rolcascs puct bo controlled by a corrective action pregran
under an applicoblo authority. Raloases fron othor unito at
troatront and ctorago facilitios dotornincd not to bo
ocnvironrontally cignificant do not affoct tho accoptability of
tho facility for rocoipt of CERCLA waoto.

LLALORIA _APPplLicabd] RO RCRA POXTI I E-Ry=RUIAO LN

This ravisod policy io alco applicable to facilitioco cubjoct to
tho RCRA pormit-by-ruloc provisions in 40 CFR 270.60. Thaoo
include occan disposal bargos or vassels, injoction wollo and
publicly ownod troatnont works (POTHWs). Porniteby-rulc
facilitios rocoiving RCRA hazardous waote nust havoe a2 RCRA
pormit or RCRA interin status. RCRA pornit-by-rulo faci;itios
must aloe raoceive an ingpoction for complianco with applicablo
RCRA pormit or intorim status requiromonts. In addition, thoso
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facilities (and other non-RCRA facilities) should be inspected
by the appropriate inspectors for other applicable laws. '

In general, except for POTWs (discussed below), these
facilities will be subject to the same requirements as RCRA
treatment and storage facilities. That is, there can be no
releases of hazardous waste, hazardous constituents or
hazardous substances from receiving units. There also can be
no relevant violations at or affecting the receiving unit, as
confirmed by an inspection conducted no more than six months
prior to the receipt of CERCLA vaste. Releases from other
units determined by the responsible Agency to be
environmentally significant must be controlled by an
enforceable agreement under the applicable authority.

Criteria for discharge of wvastevater from CERCLA sites to
POTWs can be found in a memorandum titled, “Discharge of
Wastewvater from CERCLA Sites into POTWs," dated April 15, 1986.
That memorandum requires an evaluation during the RI/FS process
for the CERCILA site to consider such pointe as:

o the quantity and quality of the CERCLA wastewater and
its compatibility with the POTW:

- the ability of the POTW to ensure compliance wi
applicable pretreatment standards: :

) the POTWs record of compliance with its NPDES permit;
and

° the potential for ground-water contamination from
transport to or impoundment of CERCLA wvastevater at
tb. m. 2 .

Based on a consideration of these and other points listed in
the memorandum, the POTW may be deemed appropriate or
inappropriate for receipt of CERCLA wvastae.

3. gxiteria Applicable to Non-Subtitle C Facilities. 1In
some instances, it may be appropriate to use a non-Subtitle C
facility for off-site transfer: for example, PCB disposal is
regulated under the Toxic Substances Control Act (TSCA);
nonhazardous wvaste disposal is regulated under Subtitle D of
RCRA and applicable State laws:; and disposal of radionuclides
is regulated under the Atomic Energy Act. At such facilities,
all releases are treated in the same manner as releases fron
other units at Subtitle C treataent and storage facilities.
That is, the responsible Agency should make a determination as
to whether the release is environmentally significant and, if
so, the release should be controlled by a corrective action
program under the applicable Federal or State authority.
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Requirements for the disposal of PCBs are established in
40 CFR 761.60. Generally, these regulations require that
whenever disposal of PCBs is undertaken, they must be
incinerated, unless the concentrations are less than 50 ppm.
If the concentrations are between 50 and 500 ppm, the rule
provides for certain exceptions that provide alternatives to
the incineration requirements. The principal alternative is.
disposal in a TSCA-permitted landfill for PCBs. If a TSCA
landfill is the receiving unit for PCBs, then that facility is
subject to the same criteria applicable if a RCRA land disposal
unit is the receiving unit; i.e., no relevant violations, no
releases at the receiving unit and controlled releases at other
units. PCBs at levels less than 50 ppm may be transported to
acceptable Subtitle L facilities as discussed previously.

¥, IMPLEMENTATION
! Dat {0 ! bil

Acceptability determinations under the off-gite policy
will be made by EPA or by States authorized for corrective
action under §3004(u) of RCRA. Where States have such
authority, the State may make acceptability determinations for
facilities in the State in consultation with EPA. Regardless
of a State’s authorization status, the Region and States should
~establish, in the Superfund Memorandum of Agreement, mechanisns
to ensure timely exchange of information, notification of :
facilities and coordination of activities related to the
acceptability of facilities and potential selection of
facilities for off-site transfer. The Regions and States also
need to establish or enhance coordination mechanisms with their
respective RCRA program staffs in order to ensure timely -~ -
receipt of information on inspections, violations and releases.
These agreements can be embodied in State authorization
Memoranda of Agrecment, State grant agreemants, or State-EPA
enforcemant agreemeants. h

The responsible government afficial in the Region or State
in which a hazardous waste facility is located will determine
wvhether the facility has relevant violations or releases which
may preclude its use for off-site transfer of CERCLA wastes.
Each Region and State should have a designated off-site
coordinator responsible for ensuring effective communication
between CERCLA response program staff and RCRA enforceaent
staff within the Regional Offices, with States, and with other
Regions and States.

The off-site coordinator should maintain a file of all
information on the compliance and release status of each
commercial facility in the Region or State. This information
should be updated basad on the results of State- or
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EPA-conducted compliance inspections or other information on
these facilities. :

, CERCLA response program staff should identify potential
off-gite facilities early in the removal action or the remedial
design process and check with the appropriate Regional and/or
State off-site coordinator(s) regarding the acceptability
status of the facilities. If one or more facilities is
identified that has not received an inspection within the last
six months, the Regional off-site coordinator(s) should arrange
to have such inspection(s) conducted within a timefrane
dictated by the project schedule. The CERCLA REM/FIT
contractor may conduct the inspection under the direction of
the Deputy Proje.t Officer. If contractor personnel are used,
the Regien should ensure that such personnel are adequately
trained to conduct the inspactions.

Responsible Agencies should base their acceptability
deterninations on an evaluation of a facility’s compliance
status and, as appropriate, whethar the facility has releases
or other environmental conditions that affect the satisfactory
operation of the facility. States not authorized for HSWA
corrective action may assist EPA in making the acceptability
determination by determining a facility’s compliance status
(based on 2 State inspection) and providing this information to
EPA. Regions and States should use the following types of
information to make acceptability determinations: -

State- or EPA-conducted inspections. EPA will
continue to assign high priority to conducting
inspections at commercial land disposal, treatment
and storage facilities. Pacilities designated to
receive CERCLA waste must be inspected within six
months of the planned receipt of the waste. In
addition, land disposal facilities must have received
a comprehensive ground-water monitoring inspection
(CME) or an operation and maintenance (O&M)
inspection within the last year, in accordance with
the timeframes specified in the RCRA Implementation
Plan (RIP).

Q.

o RCRA racility Assessnents (RFAs). To be eligible
under this policy, a RCRA Subtitle C facility must
have had an RFA or equivalent facility-wide
investigation. The RFA or its equivalent must be
designed to identify existing and potential releases
of hazardous waste and hazardous constituents from
solid vaste management units at the facility.

° Qther data sources. Other documents such as the
facility’s permit application, permit, Ground Water
Task Force report, ground-water monitoring data or
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ground-vator asscsgmant roport can contain
information on violations, roclcasos or othor
conditions. Rolovant information from thasc
documantg ghould aloco bo usod to dotarming a
facility’s accoptability to roccivo waste under the
off-gitc policy. '

B. __Notieo Procaduran

_EPA axpocto that Rogionc and States will take timcly and
appropriate acnforcoment action on datormnining that a violation
hags occurrod. Wharc a rospongsiblo Agoncy porformsc an
inspection that idontifios a ralovant violation at o commoreial
facility likoly to accecpt CERCLA vastag, within five working
dayg of thc violation dotormination, the rooponsiblo Agoncy
mugt provido writton notico to tho facility of tha violation
and tho cffocts of applying thig policy. Statos not authorizod
for HSWA corroctivo action should inform EPA of tho violation
so that EPA can notify tho facility of tho offoct of tho
violation undar this policy. (Scc RCRA Enforconont Rogponso
Policy for a discusccion of appropriatc onforconent rosponooo
and tinoframos for Clasoc I violations.) :

¥han tho rosponoiblc Agoncy dotorminos that a ralovant
recleaoc has occurrcd, or that rolovant conditions oxiot, tho
rosponsiblo Agoncy nust notify tho facility in writing within
five working dayc of that dcoctormination. Tho notico nust algo
stato the affoct of tho dotormination undor this policy. A
capy of any notico pust alse bo provided to tho non-isguing
Rogion or Statc in vhich tho facility ic located. States not
authorizod for HSWA corroctive action chould providc EPA with
information on roloacos sco that EPA can dotornine whothor.a
ralavant roloaso hag occurrcd.

Privato partico conducting a rocponsc action subjoct to
this policy vill nccd to obtain infornation on tho
accoptability of comnoreial facilitios. The roopensible Agency
must roopond with roscpoct to hath pro=-SARA and posct=-SARA
wastoo. Ia addition, tho rosponsiblc Agoncy chould indicatoe
whothar tho facility ic currontly undorgoing a roviov of
accoptability and tho date tho roviow is oxpoctod to bo
conplated. No onforcornant conoitive or prodocisienal
information schould bo roloascd.

A facility nay ocubmit o bid for roccipt of CERCLA waste
during a poriod of unaccoptability. Howovor, a facility nmust
bo accoptablc in ordor to bo awarded a contract for rocceipt of
CERCLA waoto.

Scapa _and Contantsn of tha Netiga. Tho roopensiblc Agoney
must sond tha notico to tha facility ownor/oporator by
cortifiod and firste-class mail, roturn roccipt roquasted. The
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cortifiod notico, if not acknowlodgod by tho roceipt return
card, will be considorod to have boaen roceived by tha addressoe
if properly sont by first-clasc mail to tha last addross known
to tho raspongsible Agoncy. The notice should contain tho
following:

-] A tinding that tho facility may havo conditions that
rondor it unaccoptablo for rocoipt of off-gite wasto,
basod upon availablo information from an RFA, an
inspection, or othor data oourcos:

o A doscription of tho spocific acts, omisoions or
conditions that form tho bacis of tho findingso:

o Notico that tho facility ownar/oporator has tho

- opportunity to roquest an informal conforance with
the reoponsibla govornneont official to discussc thoe
basis for tho facility’s unoccoptability
detormination undor this roviced policy, providod
that ouch a roquost is pado within 10 calondar doyo
from tho datc of tho notico. Tho ownor/oporatoer noy
subnit writton comnonts within 30 calondar days fron:
tho datc of tho notico in licu of holding tho
conforanca.

o Notico that failurc to roquest an informal mooting or
gubmit writton comnonts will result in no further
considoration of tho dotormination by the rosponsible
Agency during tho 60 calondar dayoc aftor igsouance of
thoe notico. The rosponoible Agoney will coace any
trangport of CERCLA wagctc to the facility on the 60th
calondar day aftor iscuanco of tho motico.

o Notico that tho ownor/oporator pay roquest, within 10
calondar dayo of hoaring fron tho rogponsiblo
govornnont officinl aftor the infornnl conforonco or
tho oubnittal of writton coormonto, a roconsidaration
of tho dotarnination by tho Rogional Adniniotrator or
appropriotce Stata officiacl. Tho Rogional
Adninictrotor or Statc officianl nay agreoo to roview
tho dotornination at hic or hor diccrotion: and

) Noticec that scuch o roviov by tho Rcgional
Adninistrator or appropriato Stato officinl, if
agrocd to, will bo conductcd within 60 calondar days
of tho initial notico, if pocsiblc, but that tho
roviov will not stay the datornination.

The facility may continua to rocoive CERCLA wasto for 60
calondar dayo after "iscuancc of tho initial notico. Ao .
indicatod above, facility ownoro or oporators nay roquast an
informal conforonce with tho rocponsible govornment official
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within 10 calendar days from the date of issuance of the
notice, to discuss the basis for a violation or release
determination and its relevance to the facility’s acceptability
to receive CERCLA wastes. Any such meeting should take place
within 30 calendar days of the date the initial notice is
issued. If unacceptability is based on a State inspection or
enforcement action, a representative of the State should attend
the meeting. If the State does not attend, EPA will notify the
State of the ocutcome of the meeting. The owner/opeator may
subnit written comments within 30 calendar days from the date
of the notice in lieu of holding the conference. If the
responsible Agency does not find that the information submitted
at the informal conference or in comments is sufficient to
support a finding of acceptability to receive CE™CLA wastes, it
should so inform the facility orally or in writing.

Within 10 calendar days of hearing from the responsible
government official after the informal conference or the
submittal of written comments, the facility owner or operator
may request a reconsideration of the determination by the
Regiocnal Administrator or appropriate State official. The
Regional Adminigstrator or appropriate State official may use
his or her discretion in deciding whether to conduct a review
of the determination. Such a review, if granted, should be
conducted within the 60 day period (originating with the
notice) to the extent possible. The revievw will not stay the
determination. .

The RPM, OSC or equivalent site manager msust stop transfer
of waste to a facility on the 60th calendar day after issuance
of a notice. The facility then remains unacceptable until such
time as the responsible Agency notifies the owner or operator
otherwise. The off-site coordinator and the OSC/RPM should
maintain close coordination throughout the 60-day period.

In limited cises, the responsible Agency may use its
discretion to extend the 60 day period if it requires more time
to review a submission. The facility should be notified of any
extension, and it remains acceptadble during any extension.

The responsible Agency may also use its discretion to
determine that a facility’s unacceptability is immediately
effective upon receipt of a notice to that effect. This may
occur in situations such as, but not limited to, emergencies
(e.g., fire or explosion) or egregious violations (e.g.,
criminal violations or chronic recalcitrance) or other
situations that render the facility incapable of safely
handling CERCLA waste.

Implementation of this notice provision does not relieve
the Regions or States from taking appropriate enforceaent
action under RCRA or CERCLA. -
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Undar the original May 1985 off-cito policy, facilities
dotarminod .to bo unacceptable to rocecive CERCLA waotos ware
providod with writton noticc and warc gonorally affordod
informal opportunitics to connont on tho dotarmination (tha
lattor stop wac not requirced by the policy). Although tho
Agoncy beliovags that thase stops roprosontod adoquato
proccdural safoguards for facilitios cocking to rocaoive CERCLA
wastos, EPA has docidod to provide an additional opportunity
for roviow, in light of this rovisod policy, for facilitics
with unaccoptabil ity doterminations alraady in place on the
aoffoctive dato of the rovised policy.

Any such facility that wighas to nocot with tho responscible
Agoncy to digscuss tho basic for a violation or roloase
daotormination and its rolovancce to tho facility’s ability teo
rocaive CERCLA wactes, may rogquast an infornnl conforonco with
or submit writton commonts to tho rocponoiblc Agoney at any
point up to tho 60th day aftor thc publication of thc proposed:
rulc on tho off-gito policy in tho Podarnl Romingar. Such a
mocting should tako placce within 30 calondar dayo of tho
roquost. If tho rasponoiblc govornnont Agoncy docc not £ind
tho information presented to bo sufficiont to support a f£inding
of accoptability to roccivo CERCLA wagtos, than it chould
inform tho facility orally or in writing that tho
‘unaccoptability dotormination will continuc to bo in foreco.
Tho facility nay, within 10 calondar days of hoaring fron tho
rogponciblc govarnnont official aftar tho informal confaronce
or subnittal of writton comnonto, potition the EPA Regional
Adninistrator or appropriatc Statc officianl for
raconsidaration. Tho Rogional Adninigtrator or State official
may usc his or hor diocrotion in dociding whothor to grant
roaconcidoration. . :

Thooo proccduras for roviow of unaccoptability
dotarninntions that worc alroady in placc on tho offoctive date
of thio rovioccd policy will not act to ctay tho offoct of tho
undorlying unaccoptability dotorninations during tho poriod of
roviov.

An unaccoptable facility can bo roconsidorcd for
managonont of CERCLA wagstog vhonovor tho rogponciblo Agonecy
findgs that tho facility moots tha critoria doscribed in tho
"Accoptability Critoria" soction of this policy.

For tho purposcos of this policy, roloaoas will bo
congcidorod controllod upon iscuanco of an-ordor or parnit that
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initiates and requires completion of one or more of the
following: a facility-wide RCRA Facility Investigation (RFI):
a Corrective Measures Study (CMS):; or Corrective Measures
Inplementation (CMI). The facility must comply with the permit
or order to remain acceptable to receive CERCLA waste. At the
completion of any such phase of the corrective action process,
the responsible Agency should again review the facility for
acceptability under the off-site policy using the criteria
listed in this document, and as necessary and appropriate, make
new acceptability determinations, and issue additional orders
or modify permit conditions to control identified releases.
Releases that require a determination of enviro—-mental
significance will be considered controlled upon issuance of an
order or permit to conduct an RFI, CMS or CMI, or upon
completion of an RFI which concludes that the release is not
environmentally significant. Again, the facility must comply
with the permit or order to remain acceptable to receive CERCLA
waste.

If the facility is determined to be unacceptable as a
result of relevant viclations at or affecting the receiving
unit, the State (if it made the initial determination) or EPA
nust determine that the receiving unit is in full physical
compliance with all applicable requirements. Where a State not
authorized for HSWA corrective action makes this determination,
it should notify EPA immediately of the facility’s peturn to
compliance, so that the Agency can expeditiously inforam the
facility that it is once again acceptable to receive CERCLA

wvastes. :
&

The responsible Aqoncy~v111 notify the facility of its
return to acceptability by certified and first-class mail,
return receipt requested.

E.__Izplepentation Proceduras

All remedial decision documents must discuss compliance
with this policy for alternatives invelving off-site management
of CERCLA wvastes. Decision documents for removal actions also

should include such a discussion.

Provisions requiring compliance with this policy should be:
included in all contracts for response action, Cooperative
Agreements with States undertaking Superfund response actions,
and enforcement agreements. For ongoing projects, these
provisions will be implemented as follows, taking into
consideration the differences in applicable requirements for
pre- and post-SARA decision documents:

o RI/FS: The Regions shall immediately notify Agency
contractors and States that alternatives for off-site
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management of wastes must be evaluated aéainst the
provisions of this policy.

o Remedial Design: The Regions shall immediately
notify Agency contractors, the States, and the U.S.
Army Corps of Engineers that all remedies that
include off-site disposal of CERCLA waste must comply
with the provisions of this policy.

° Remedial Action: The Regions shall immediately
assess the status of compliance, releases and other

environmental conditions at facilities receiving
CERCLA waste from ongoing projects. If a facility is
founa not to be acceptable, the responsible Agency
should notify the facility of its unacceptability.

<) Enforcemant: Cleanups by responsible parties under
enforcement actions currently under negotiation and
all future actions must comply with this policy.
Existing agreements need not be amended. However,
EPA reserves the right to apply thess procedures to
existing agreamants, to the extent it is consistent -
with the release and reopener clauses in the
settlement. agreenent.

If the response action is proceeding under a PFederal lead,
the Regions should work with the Corps of Engineers or EPA
Contracts Officer to negotiate a contracts modification to an
existing contract, if necessary. If the response action is
proceeding under a State lead, the Regions should amend the
Cooperative Agreement.



