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INTRODUCTION

Defendants in EPA's CERCLA enforcement cases have begun
to look to their insurance carriers for both legal representation
and indemnification. It is expected that the number of
‘collateral actions involving the insurance carriers of CERCLA
.defendants will continue to §row.'part1cu1arly in CERCLA cases
involving multiple parties. I/

The purpose of this guidance is to provide EPA Regional
offices with the appropriate procedures to follow in issuing
"notice letters, developing referrals, and tracking CERCLA
enforcement cases that may include insurers as third party
defendants. A separate reference notebook and semorandum
of lav are being prepared by OECM and the Department of Justice
to supplement this guidance. The memorandum of law will summarize
the recent judicial decisions which have interpreted the
applicability and coverage of insurance policies in hazardous
vaste cases. .

1/ Most insurance policies are effective on an annual basis

and parties commonly changed carriers during the disposal
period, or had several policies in effect at the same time. .
Therefore, large CERCLA lawsuits could involve multiple insurance
carriers and multiple policy periods. '



INSURANCE INFORMATION REQUESTS - IDENTIFICATION OF POTENTIAL
DEFENDANTS ‘

EPA Regional offices are responsible for preparing and
issuing CERCLA notice letters to potentially responsible
parties. These notice letrters generally include requests for
information under RCRA §3007(a)(3) and CERCLA $§104(e)(4). All
information requests should include a request for copies of
insurance policies in force during the PRP's association with
the site. The requests should solicit information regarding
insurance policies that are curreatly in effect as well as
those effective during the period of activity in questioa. 2/

The information request responses from potentially
responsible parties should be reviewed by the Regional Counsel's
Office to determine the types of policies carried by the party
and the extent of coverage under each policy. " Insurance carriers
determined to have exposure should be notified at the same time
we notify the iasured PRP.

REFERRALS TO THE DEPARTMENT OF JUSTICE

The Departmernt of Justice attempts to ascertain the
existence of insuraaxce coverage and, where gppropriate, “to
assert litigation theories which would enable the United States
to proceed against insuradce carriers in hazardous waste cases,
or to iavolve them in settlement negotiations. The Department
of Justice has requested that EPA provide insurance information
as a routine portion of our case development report and reterral

package.

All referrals of hazardous waste cases to the Department of
Justice should include a brief summary of the insurance coverage
of potential defendants. This information is particularly :
important for actions involviag baakrupt or potentially iasolvent

parties. . _ .

2/ See Memorandun "Procedures for Issuing Notice Letters”

- ¥rom Geae A. Lucero, Director EPA Office of Waste Programs
Enforcement, to Directors, Waste Management Divisions Regions I-
X: Directors, Eavironmeatal Services Divisioas Regions 1-X;
Regional Counsels, Regions I-X. (Occtober 12, 1984). Pages 4-5,
and 24-25 discuss information requests regarding the insurance
policies of potentially responsible parties.
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THE INSURANCE POLICY - DETERMINING THE SCOPE OF THE COVERAGE

The standard liability insurance policy is broken down
into three sections: 1) declarations; 2) statement of general
liadbility; and 3) the standard coverage section. The declara-
tions section contains general statements of the intent of
the parties and the name of the insurer and the {nsured. The
statement of peneral liability contains the definitions
applicable to the policy and the provisions comaon to the
various standard coverage sections. The standard coverage
sections constitute the bulk of the policy and contain the
insuring sgreement and exclusions, including any pollution
exclusion provisions. The standard coverage section usually
iacludes the insurer's promise to pay oa behalf of the insured.
and the {nsurer's duty to settle or defend claims against the
insured alleging bodily injury or property damage covered
under the policy. 3/

The_inaterpretation of the insurance policy should begin
with & review of the standard coverage section to determine the
theories upon vhich EPA can proceed. Most iasurance policies
only obligate the insurance carrier to defend against any suit
seeking damages or to pay on behalf of cthe insured such damages
which are covered under the terms of the policy. -

Thus, it is important to examine the scope of coverage of
the {nsurance policy before referring an action to the Department
of Justice which may have insurance aspects. Claims for injunctive
or equitable relief are usually not included within the coverage
of the insurance policy, and the referral for such rvelief need
not inaclude the insurer as a potential defendant. - It may
aevertheless be prudent to notify iavolved carriers of such

a claim.-

Where any CERCLA $§107 damage claim is included as & basis
for relief, the imsurer may be identified as a potential :
defendant. Claims for punitive danages may also be covered
under the policy aad the Regions should include insurers as

"3/ The iasufance carrier has a duty to defend the iasured
- even.if the claims are groundless, false or fraudulent.



defendants where punitive damages are sought, 4/ The referral
package prepared by the Region should also iacTude a discussion
of the types of policies which were issued to the respoasible

party.
TYPES OF INSURANCE POLICIES

There are two types of insurance policies. The first is
the traditional casualty insurance coatract kaown as the
Commercial General Liability Policy (CGL). The standard CGL
policy covers accidental or sudden bodily injury and property
danage. The second type of policy is the "claims-made" pollution
liabilicy policy or Eavirormental Impairment Liability (EIL)
policy. The EIL policy covers the insured for liabilicy for
bodily injury and property damage resulting froa gradual pollu-
tion, or clean up costs incurred by the iasured. EIL pollution
liability policies enable owners and operators of hazardous
waste treatment, storage, and disposal facilities to comply
with RCRA's financial responsibility requirements.

CGL Policies

There are four separate areas of coverage available under
the” CGL policies which may be applicable to CERCLA actioas.
The first is the premises and operations hazard policy. This
policy provides coverage for liabilities resulting from a
coadition on the insured's grcmiacs or from the insured's
operations in progress whether oa or away from the insured's
premises. 18 type of :olicy would cover the owner or operator
of a facility, whether the hazardous waste facility was active
.or inactive, as long as the covered liability resulted {0
a condition which originated during coverage.

The second area of coverage under the CGL policy is the
products and completed operations policy. This poli;{ provides
coverage for liabilities arising after products have left the:
physical possession of the insured and after the work performed
has been completed or sbandoned. This type of policy may
cover the generator of hazardous substances if the wvaste can

be characterized as a fiaal product. :

4/ Most policies are silent regarding coverage for punitive
- damages. Some states have allowed claims by the insured
for punitive damages paid to the federal goverament.
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INTRODUCTION
Since the passage of the Comprehensive Environqen:al
Response, Compensation, and L#abili:y Act (CERCLA}/ iﬁ 1980,
the Environmental Protection Agency (EPA) and the Department
" of Justice (DOJ) have 1httiac¢d more than 100 enforcement
actions against the owners and'opcracors of hazardous waste
facilities, generators who arranged for the disposal of
_hazardous substances, and transporters who handled hazardous
substances. Many of these cases, some of which were built
upon prior claims under the Resource Conservation and Rezovery
Act (RCRA).Q/tnvolvc claims for millions of dollars of rcspcnsé
costs. Defendants in these cases generally have sought 193&1
tepresentation and indemnification from their insurance
carriers. It is expected that the uu-b;r of collateral
actions involving the #nsurance carriers of RCRA and CERCLA
defendants will continue to gfoﬁ.,pcrttculagly in cases.
involving sultiple parttca.ll .
The first purpose of this handbook is :o-proéidc a basic
undcf.:andiug of insurance law and potencial claims for relief

against insurers which will allow EPA and DOJ enforcement

1/ &2 U.S.C. §§ 9601-9656.
2/ 42 U.S.C. §§ 6901, et seg, most commonly 42 U.S.C. § 6973.
3/ 1lost insurance policies are effective on an annual
basis, and generators commonly changed carriers
during the disposal period or had several policies in -
effect at the same time. Therefore, large RCRA/CERCLA
lavsuits can involve sultiple insurance carriers and
multiple policy periods.



lawvyers to litigate these claims, as well as respond to
defenses raised by insurance cafttcrs.

The second purpose of this handbook is to offer an
understanding of the insurance requirements of RCRA and
CERCLA. Under the financial responsibility regulations
promulgated pursuant to Section 3004(6) of RCRA, each
owner or operator of s hazardous waste management facility
oust saintain liability insurance against both sudden
and accidental occu:rcnccs.él'An owner or operator of a
hazardous waste facility may also satisfy post-closure
care financial assurance requirements by obtaining posc-
closure insurance.” The handbook will review these regu- ]
latory requireaents ‘and their enforcement through compliance
actions, and will also briefly address the insurance progran
provided for in Section 108 of CERCLA, vhich has yet to be
implemented. '

Finally, the handbook is intended to.serve as a basic
reference resource. Some ot.:hc best articles and notes on
insurance issues are included as appendices and, in the.
case of some issues, are referenced in lieu of primary
discussion. 1In addi:ton. an alphabctical.calpcndtun of

selected cases appears at the back of the handbook.

4/ 40 C.F.R. 264.147.
S/ 40 C.F.R. 264.143(e)



1. Types of Policies lssued

General Introduction

The standard liability insurance policy {s broken down
into three sections: (1) dgclarations; (2) the statement
of ggpet;l liabilicy; and (3) cthe standa;d coverage sections.
The declarations section contains general statements of the
intent of the parties and the names of the insurer and
the insured. The statesent of general liability contains
the definitions applicable to the policy and the provisions
common to the various standard coverage sections. The
standard coverage sections constitute the bulk of the
policy and contain the i{nsuring a;rcc;en: and exclusions,
including any pollution exclusion provisiono.gl'rhe standard
coverage section usually includes the insurer's promise
to pay on bcﬁ;lf of the insured and the insurer's duty
to ne::ic or defend claims against the 1nsur;d alleging
bodily injury or property damage covered under the policy.”
< The {nterpretation of the ihsu:cncc policy should bciln

wicth a review of the standard coverage section. liost

insurance policies only obligate the insurance carrier to

6/ See pp. 20-24 for a detailed discussion of the pollution
exclusion. . :

/ The insurance carrier has a duty to defend the insured
even if the claims are groundless, false or fraudulent.

See Jackson Township v. Hartford Acc. & ldem. Co., 186

ed o SUPET. . (19877 (included In the Compendium).

I~



defend againstc any suit seeking "damages" or to pay on behalf
of the insured "damages” covered under the :erns_éf the -
policy. Thus, it is important to examine the scope of
coverage of the insurance policy in reviewing any potencial
referral or suit against a carrier. .

Claims for injunctive or other equitable relief usually
are not included expressly within the coverage of the i{nsurance
policy. UNonetheless, several courts have sustained claims
to recover costs of abatement or response incurred by the
insured. See discussion below at pp. 17-18. CERCLA Section
107 damages and response cost claims generally will be
covered, or & eogﬁizahlo clain may b§ made. Claims for
penalties under CERCLA Section 1l06(bd) eor puni:tvc damages
under CERCLA Section 107(c)(3) may also bde covqiod under
the policy, although some insurance agrcencﬁ:; cpocitieqlly
exclude coverage for punitive damages.” The referral
package prepared Sy EPA should tncludc; 184 1u£orn§:ton is
available, a discussion of the policies which were {ssued
to the rciponiibic parcy and co” {es of the poilctoi.

. There are two basic tyfo: of insurance policy. The
first is che traditional casualty insurance contract known
as the Comprehensive Ceneral Liability Policy (CGL). The
standard CGL policy covers accidental or sudden bo¢tl§ injury

and property damage from an "accident,”™ or "occurrence,” duiing

8/ Most policies are silent regarding coverage for punitive
T  damages. Some states have allowed claims by the insured
for punitive damages paid to the federal govermment.



the policy pcriod, tegardless of when the claim is actually
made. ance about 1970 CGL policies generally have ac: emp:eJ
to exclude coverage of any hazardous substance injuries
that were not "sudden and accidental” {n nature and contain
a "pollucion exclusion” to that effect. These clauses
have not succeeded in excluding coverage in a broad range
of situations involving hazardous wvaste "damage.”
~ "The second :ypc of policy is the "claims-made” pollution
ltdbtii:y, or Environmental Impairment Liability (EIL)
policy. The EIL policy covers the insured's liabilicy for
“bodily injury and property damage resulting from gradual
pollution or cleanup costs {ncurred. It is called a "claims-
vade” policy because it covers only claims made during the
term of the policy. The EIL policy {s analogous to health
or life insurance, where che claimant is not required to
nakd'a-shoﬁing of accidental injury. One class of claims-
made pollution liabilicy policies is specifically designed
to enable owners and operators of hazardgus vaste treatment
storage and dilpocll.taeilictca_to comply with RCRA's finan-
cial responsibility requirements. For brief descriptions
of the various types of policies vhich have been issued
- and key typical clauses, see Appendix A.gl . )
A. The Comprehensive Genecal Liability (CGL) Policy
- There sre three types of coversge available under CGL

policies. The first is premises and operations hazard .

9/ T. Smith, Jr., "Envirommental Damage Insurance -- A
- Primer,"” reporzed at VII Chem. & Rad. Wasce Lit.

.. RpET. 435 (1983).



coverage. This coverage is for liabilities resulting fro=z

a condition on the {insured's premises or from the insured's
operations in progress, vhether on or away from the i{nsured's
prenises. This type o£‘87licy would cover ﬁhc owner or
operator of a facilicy,” whether the hazardous waste facilicy
vas active or inactive, as long as the disposal, storage or
treatment was still i{n progress.

The second and third areas of CCL coverage are product
hazard coverage and completed operations hazard coverage.
These two, originally combined, are nov separate and
disctinct. Product hazard coverage covers injuries arising
ous of product use, and {s proiibly irrelevant to virtually
all CERCLA claims, unless the court can be persuaded co
view a pollutant as a product. 1ln addition, the event of
release probably mui: take place after relinquistment 6!
control by the generator, and awvay from chc~gcncra=§r's.
ﬁruntact. Completed operations coverage may afford a
somevhat broader basis for recovery, but is noﬁ:holoss..
subject to limications which would require appropriate
facts and careful pleading. -§33 Appendix G, pp. 362-563
for a uu-ity dioc&icion of key facts of dboth product hazard
and completed opcraéionl coverage. | |

The standard coverage section of a general lisbility
policy sets out the scope of the insurance agreement and

the exclusions applicable to claims made by the insured.

10/ CERCLA Section 107(;). 42 U.S.C. 9607(a).
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The exclusions to the scope of :?:/1nsui;hce coverage must
be clearly and precisely drafted. The exclusion which
{nsurers {invoke Againlc-clain; for damages created by
hazardous wvastes is the pollution exclusion. The standard

pollution exclusion reads:
"This insurance does uot‘apply «eeo tO bodily
injury or property damage arising out of the
discharge, dispersal, release or escape of

smoke, vapors, soot, fumes, acids, alkslis,
toxiec chamicals, liquids or gases, vaste

macerials, or ocher irricants, contaminants

or pollutants into or upon land, the atmosphere

Oor any water course or body of water; but this

exclusion does not apply if such discharge,

release or escape is sudden and sccidental.”

(Eaphasis added.)’
The historical development of this exclusion to the standard
lisbilicy policy provides a key to understanding recent
interpretations of the applicability of the poflu:ton
exclusion to hazardous vaste cases.
B. Development of the Pollution Exclusion

The first standard form for general liability insurance
policies was developed in 1940. The model policy provision
vas drafted to include liabilicy for all qlails sade by
the insured that were "csused by accident.” This provision
vas videly interpreted by the courts to include coverage

for common law nuisance claiss for envirommental damage {f

11/ Because the insurer selects the language for the policy,
= the exclusions are generally interpreted in favor of the
{nsured. An exclusion must be drafted with clear and exac:
language to be given effect by the courts. See e.g. Allstate
Ins. Co. v.-Rlock Oil Co., 426 N.Y.S. 2d 603 (N.¥. App.
Tinclucded in cne Compenaiunm). .



12/
the pollutants were suddenly and accidentally dischargedT

In {966, the Insurance Rating Board developed a new
model contract which covered claims "caused by occurrence"
rather than claims "caused by accident.” The Board defined
occurrence broadly to Lﬁéludc "an accident,” including
continuous or fepoa:cd exposure to conditions, which results,
during the policy period, "in bodily injury or propercy
'da-a;c neicher expected or intended from the standpoint of
the insured.” The nev language required a finding that the
damages were not foreseeable or intended. However, the
courts continued to hold Lnau;aneo companies liasble for
envirotmencal dazages even where the pollution was foreseesable
if cthe damages were acetdch:al.‘ ! In 1973, cq.prchcnatvo |
general liability policies were revised to 1né¥udc che
pollution exclusion clause. See p. 7 for the text of
the exclusion. The caurts which have interpreted the
polin:ton exclusion clause have agreed on three relevant
points: (1) the insurer has the burden of proving noncovcra;c;
(2) the exclusion applies to the intentional péllutct;'dnd
(3) the exclusion does ;oe apply to entities which neither
expect nor intend their conduct to result in bodily injury

12/ See Appendix G, Hourihan, ‘"Insurance Coverage for Environm-
-cn:ag Damagse Claims” 15 Form 551, 552 (1980). .

13/ Grand River Lime Co. v. Ohio Casualty Ins. Co., 32 Chio
~-APpP. 24. 178, 289 N.F. Zd';EU (19727,



: 14/
or property damage. See discussion at pp. 20-24.

C. The Environmental Impairment Liabilicy (FIL) Policy
Regulations promulgated pursuant to. RCRA (see notes
4 and §) have prompted several insurance carriers to offer
.firs: party insurance coverage -- that {s, coverage for
{njuries caused by the insured, obtained by the insured.
The wost common of these "claims-made” policies is the
EIL policy, which generally provides {nsurance coverage for
personal injury and property damage only from gradual
pollution, but not that which is sudden and aécidental.
Off-site cleanup costs, tnciudtng those {ncurred to avert
a loss, are typically covered; on-site cleanup costs are
not. Also typically excluded from !IL‘polietoo-nrc eovcfa;e
of oil and gas drilllng. liabilicy arising from nuclear
fuel, dina;c :6 property owned or occupied by the insured,
ftncs or penalties, punitcive danagcs. eoa:s of clcaning up
pro-cxiscing conditions at any site owned or leased by
:h, insured, and costs of maintenance or routine cleanup.
D. lInsurance Services Office (1S0) Poliecy - |
Another type of "claims-made”™ policy is the 1SO
po%}u:tcn liabtiscy policy -- also.dcvclopcd in response
to RCRA rc:ula£ory insurance roquirincnts. 1SO policies

14/ For a detailed history of the dcvelopucn: of the pollutien

exclusion, see Appendix D, S. Hurwitz & D. Kohane, “Thc
Love Canal - Insurance Coverage for Envirommental Accidcnts
lnsurance Counsel J., July 1983, p. 378.



provide i{ndemmification and defense coverage for pollution-
caused bodily injury and property damage and reimbursement
coverage for pollution cleanups ilaposed by law or voluntarily
assumed with che consent of th; insured. Insurance coverage
under an 1SO policy is aino extended to sites used by the
{nsured for storage o} treatment but which are operated
by others. Costs of defense are provided apart from
the limits of liability. The policy excludes from coverage
damages which are expected or intended by the insured,
coscs of cleanup for sites owned, operated or used by
the zncured, liabilicy from abandoned sites, or liabilicy
arising from che intentional violation of statutas or
regulations, but does cover both ;;adual and .updcn and
accidcn:;l damages and injuries.

Despite an 1ncrcaa¢utn "claims-sade” environmental
insurance policies, coverage for pollution-related
damages under an EIL or 1SO policy is still rare. It is
much more likely that & potencial EPA hazardous waste

enforcement action will {nvolve a icnc:al liabilicy

policy (CGL). T .

I11. Judicial Construction of CGCL and CCL/Pollution
: clusion Policies: - .

‘A.- Construction of CﬁL Policies Generally

Decisions generally construing CGL policies have focused

on several i{ssues: whether a covered "accident” or "occurrence"

has taken place, whether damage to the affected "propercy"
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{s covered, what statute of limications should be applied
and in vhat sanner, wvhat defenses are available to insurers,
and how should liability be apportioned among insurers and |
insureds. A discussion of :scso issues will be followed by
a separate discussion of pollution exclusion clause conscruc-
tion.

l. "Accidents" under pre-1966 policies.

CGL policies written prior to 1966 insured against damage
or injury "caused by accident.” Early decisions considering
vhen events giving rise to an {njury vere covered focused on
vhether or not the event was ". . . [a]n event that takes -
place without one's foresight or expectations; an undesigned
sudden and unexpected cvcnt; chance, contingency.” United
States Ftdoliéz & Guaranty Co. v. Briscoe, 205 Okla. 618,

239 P.2d 754, 757 (1951) (included in the Compendium),
quoting from Uebster's International Dtctténary. Thus,
cases addressing injuries artstnﬁ out of consequences of the
{nsured's business which were typical and cbvious tended to
ainy coverage vhikp cases involving unintended consequences.
(even those arising out ot_failure to foresee that which
should have been seen) tended to affirm coverage. Two articles
address these issuss. Appendix E, J. Goulka..”the Pollution
Exclusion,” V1 Ches. & Rad. Waste Lit. Rper. 745, 745-748,
(1983) conctains a suceine: {ntroduccion to these cases.
Appendix F, C. Micchell and J; Tesoriero, "When Does the

Occugrence Exist Under the General Commercial Liabilicy
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Policy?,” VI1 Chem. & Rad. Wasce Lit. Rpetr., 457 (1984),
provides an addictional detailed background on the history
and development of both the "accident” and "occurrence”
clauses.

2. "Occurrences” under post-1966 policies.

In 1966, most CGL policies began to insure against
damages and injuries arising out of an "occurrence” during
the policy period =- leaving open the central question
of vhen an "occurrence” has taken place and the related
issue of vhether sequential or mulciple occurrences have
taken place. The former question is critical in evaluating

ich policy or policies may provide coverage and oéc.siqnaily~
wvhether che scatute of limitacion say have run on the claim.
The latter question i{s critical to these {ssues, to what
polt:y limits or nult?plco of 11?;?' may app;y. and to issues
‘of apportionment among carriers.

 cGL policies generally define an occurrence as "an
accident, including continuous or repeated exposure to
condicions, which results in b Jdily injury or property

damage neither expected nor intended from the standpoint .

13/ 1£ insurance coverage exists for the entire relevant
period of time, but the plaintiff cannot establish when
the damage began or hov it was apportioned during the period
of time, courts will normally onl{ require the plaintiff co
prove that damages occurred, and leave to the i{nsurance
companies the burden of allocating the damages among them-
selves. See Appendix G, Hourihan, "lnsurance Coverage for
Environmencal Damage Claims,” 15 Forum 551, 559 (1981),
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of the insured.” The theories upon which courts have
deternined vhether and when a covered "occurrrence" has
happened are several, having evolved to Deet generic fact
--pu:écruo. A discussion of those theories follows. See
;cncraily Appcﬁdix F and Appendix O, Chn:lco'ﬁahcr,
"Asbestos EIxtravaganza,” $§ calif. Lavyer 60, 62-63 (June
1985) .

In sinple property damage cases not involving slow
sccunmulation of damage, the general rule is that there
18 no "occurrence"” until the actual harm for which relief
is sought manifescs itself. National Aviation Underwriters,
lnc..v. ldaho Aviation Center, Inc., 93 ldaho 668, 471
P.2d 56'(1970). See also Anﬁb:.. 57 A.L.R. 2d 1385 (1958).
_ This rule is generally known as the panifescation theory.

On the other hand, in cases where damages are sought
‘for sickness or disease resulting fros long term cxpoau:; |
- to toxie ahbo:nnccs. courts hivo found that actual injury

occurred during the policy period in which exposure alone

occurred. Insurance Company of North America v. Forty- o

Eight Incula:tons, Inc., 451 F.Supp. 1230 (E.D. Mich. 1978),
" aff'd 633 r.2d 1212 (6ch Cir. 1980). This rule i{s generally

‘called the exposure 5933;1. .In addition, in contrast to
‘ordinary propck:y d¢iago cases vhere the manifestation
cheofy applies, in property damage cases vhere dazages
alcvly accwulate, courts have generally applied the
exposure theory 1n dc:cmintng insurance eovtugo. 59

long as there is any tangible dlnago (even if minute)
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resulting from exposure, the courts have allowed coverage

from that time, although the damage may not manifes: {tself

uncil much later. See, e.g., Champion International Corpo.
v. Continental Casualty Co., S46 F.2d 502 (2d eir. 1976), __

cert- denied, 434 U.S. 819 (1977); Porter v. American Optical
Corp., 641 F. 2d 1128 (Sch Cir. 1981); Union Carbide Corp. v.

Travelers Indemnity Co., 399 F.Supp. 12 (U.D._Pa. 1975); and _
Gruol Construction Co. v. lnsurance Co. of North America,
11 Yash. App. 632 524 P.2d 427 (Wash. Ct. App. 1974),

. Thus, it appears that application of the exposure theory
is appropriate in the context of CERCLA hazardous wvaste liti.
gation, since tangible injury and damage to the environment
' can occur soon after exposure to hazardous wastes, although
damage may not manifest icself unctil such later. At least one
court has held that vhere a landfill leaches toxic waste into
groundwvater over a nusber of ycar;1:?d hari results, the
exposure theory should be applied.”  Application of the
exposure theory in the CERCLA context means that coverage =
'uould be triggered under the insurance policies from the
tine wvhen the enviromment was first exposed to the hazardous
wvaste. Presumably, under the exposure theory, all policies
from the time of disposal forward would be tnbltca:cd. 80
long as some tangible damage to the enviromment could

be shown to have occurrod at the time of exposure and to

have continued thereafter.

16/ Jacknon Township v.. American Homes Assurance Co., Docket
. Super.) (unreported), cited in Jackson

Toun hi v. Har:fard Acc. & Indemnity Co., 186 N.J. Super. 156,
(198!5 (included In :Ec Compendium).
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Notably, application of the exposure theory tco trigger
insurance coverage does not necessarily rule out application
of the manifestation :heory.:o trigger subsequent covctage..
In some cases, in order that the purpose of the policy not
be undercut and in order to protect the reasonable expectations
of the insured, the insurance coverage during the period of
manifestation of the injury or damage i{s also triggered.

See Keene Corporation v. Insurance Company of MNorth America,
667 F.2d 1034, 1045 (D.C. Cir. 1981). This approach is
commonly known as the "tripple-trigger” or "continuous injury". -
theory. ) _

The application of the exposure, manifestation, and
trtplc-crtgg;t theories has frequently risen in the analogous '
context of the asbestos-related disease cases. In those
cases dcaling Qi:h s ilouly progressive disease in which
tissue damage occurs shortly after inicial inhalation
(exposure), the courts have generally favored the more

generous exposure and triple-trigger theories. See, Porzer
v, American Optical Corp., supra; Insurance Co. of North

America v. Forty-Eight Insulations, Ine., supra; and Keene
Corp. v. lnsurance Company of Worth America, supra.

(applying both the exposure and sanifestation theories
to trigger maximum coverage under the golictci).- One districe
court, however, has adopted solely the manifestation theory

in an asbestos related disease case. See Eazle-Picher -

Industries v. Liberty Mutual Insurance Co., 523 F.Supp.
110 (D. Mass. 1981).
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Therefore, although only one unreported state crial
court decision has addressed this issue in the hazardous
vaste context, there is strong analogous authority to
support application of the mare expansive cxpooﬁrc theory
to trigger insurance covcfaso in waste cases. l!Moreover,
there {s some analogous authority to support application
of both the manifestation and exposure theories to trigger
insurance coverage. Consequently, once a pollution incident
has been determined to constitute an "occurrence™ not excluded
from coverage under a pollution exclusion clause, there
should be little problem in triggering coverage under the
paxinum number of policies by application of these theories..

Finally, the question must be answered of how many |
"occurrences” have taken place, vhere the injurj continues
over a period of time and may manifest itself in distincet
and separate kinds of damages. Courts determine the fre-
quency of the "occurrences,” for purposes of applying a '
policy's per occurrence limit or deductible provisions, by
applying one of several tcn:t.ll/ For a discussion of each

of these tcsts, see generally Appendix G, pp. 559 et. seq.

'/ Generally, these tests include: the "effect test”

(locking to the vantage of the injured g;::g and
commonly finding more than one “occurrence”); e
“"causation test” (widely accepted view based on examination
of cause); the "time and space test" (!ocuaing on proximity
of causative factors in time and space), the “operative
hazard test” (examining che number of distinct causative
acts); and the "average person test” (vhich is what it
seens -- the favorite of judges not ensmored with more
abstract, rationalized standards).
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3. Apportionment of liability among insurers and insureds.

Determinations concerning the number and duration of
"occurrences” can have a substantial impact upon the extent
to which multiple carriers of a single or many insured parties
3ay be liable -- a problem greatly compounded by the technical
complexicy and large numbers of defendants Cypical in hazardous
vaste litigation. For a thorough treatment of the theories
for determining when "occurrences” take place and the conse-
quential application of those theories to apportionment
;roblcms. See Appendix H, Note, "The Applicabilicy of General
Liabilicy Insurance to Hazardous Uaste Disposal,” S7 So. Cal.
L. Rev. 745 (1984).

4. The scope of "property damage" coverage. ‘

Courts have become progroqs£VQly sore willing to excend
covered “"property damage" to costs of voluntary and compulsory
tcucdi;tion -« especially where the tncurod is responding to
conditions which may result in furcher damage to pfopcr:y.
healcth or the environment, or uﬁ:rc a gov.rnncn:al enticy
may incur costs and seek eventual reimbursement. See lLansco,
Inc. v. Dept. qf Envirormental Protection, 138 N.J. Super.
278 (1975) (included in the Compendium) (coverage of on-site
spill remediation required by state law); US Aviex Co. v.
Travelers Ins. Co., 125 Mich. App. 579 (1983) (included in
the Compendium) (coverage of Luv;ltigaiivc and remedial
costs for state-mandated groundwater cleanup, founded upon

holding that groundwater was not property of the insured);
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and Riehl v. Travelers Ins. Co., Civ. No. 83-0085 (W.D.

Pa. Aug. 7, 1984), VIIl Chem. & Rad. Vaste Lit. Rpcr. R39
(included in the Compendium) (coverage of CERCLA potentcially
reponsible party's abatement costs). For a more detailed
discussion of cthis issue, see Appendix I, M. Rodburg and
R. Chesler of Lowvenstein, Sandler, Brochin, Kohl, Fisher,
Boylan & Meanor, "Beyond the Pollution Exclusion: [etec.],
(1984), pp. 364-369; and Appendix J, K. Rosenbaum,
"Insurance, Hazardous Waste, and the Courts: Unforeseen
Injuries, Unforeseen Law,"” 13 ELR 10204, 10205-10207
(Jaly 1983).

$S. Scatute of limication quescions. |

In state common law suits for injuries or damage, the
court's choice among exposure, manifescacion, aﬁd criple- '
trigger theories of occurrence say have a substantial
relationship to the running of the appltcab1§ statute of
limicacions. Fortunaéoly. this choice of theories to
determine when injury or damage "occurs” within the meaning
of a comprehensive general ltablltty.poltcy wvould not
deternine vhen the statute of limitacions should commence

18/
running under CERCLA.” Otherwise, the date that injury

18/ uUnder Section 112(d) of cncu\ 42 U.S.C. 9612(d)

No claim wmay bo ptcocutcd nor aay an
action be commenced for dana;os under
this title, unless that claim is
presented or action commenced within
three years from the date of discovery
of the loss or the date or enactaent
of this Act, whichever is lacer . . .



or damage is deemed to occur for purposes of statuces of
limications is generally the date of manifescacion. See,
e.g., Uniced Scates v. Rubrick, 444 U.S. 111, 123-24
(1979); Urie v. Thompson, 337 U.S. 163, 170-71 (1949).

6. Defenses cvatiablc to the insurer.

Where an injured person iay sue :bc'insuret directly,
before or after judgment against the insured, that suit is
generally subject to all the dcfenocs the insurance company
bas against the 1nsured anludtn; the defense that the
innurancc company has no: received notice of the underlying
lawsuit as per the policy terms and deadlines, and the
defense that the insured has not cooperated with che
insurance company. Gcncraliy. Judgnent creditors scand in
the shoes of the insured and have rights no greater and no
less than the insured's rights would be 1f it had paid the
Judgment and then sued its 1nnufancc compapy“co recover the
anount paid. Greer v. Zurich Insurance Co., 441 S.W. 2d
15,30 (Mo. 1969); accord McNeal v. Manchester Insurance and
Indemninicty Co., 540 S.W. 24 113, 119 (Mo. Ct.App. 1976)
(rights of the injured person are derivative and can rise
no higher than those of the insured). See also Appendix L,
Appleman, Insurance Lav as Practice §§ 4813-4817 (hereafter
“Appleman™). ‘ .

Problens with noeic;. etc., may present considerable

difficulties during attempts by the United States to recover

for CERCLA costs against {insurance companies.



B. Construction of CGL/Pollution Exclusion Policies

In response to the judicial interprecation of the new |
"occurrence” language in CGL policies the lnautancevihduatrfv
developed a opocific oxclusion to its policies which was
neant._to clarify insurance coveorage for claims for pollucion
damage. Scc pp. 7-9 for exclusion language and history. |
This cxclusion, reforred to as the "pollution cxelusionm,”
has now been incorporated into the printoed provisions
of nost commercisl insurance forms. 1t vas intcnded by
the Ingurance Rating Bonrdkno: to restrict coverage, bﬁ:
meruly to clarify covotﬁgo by thec uso of the naé language.
The pollution cxclusion dioaliauo claimg for bodilf injury
or property damage duc to a roloasc of toxie chcanicals, waste
patorials, pollutants or contaminants into tha onvirommont
unlogg cthe rclease is "suddon and aceidontal.” There is a
osplit of authority rogarding the Boaning of :Sooo tormao. ’
Several courts have held that :hoi are aﬁbtguqua. and h&ve
conotruad tho eclausc broddly in favor of the insured. 1In
theoo caoes, eovarage of tha peluter has boou.uphoid."ln
contrast, scac roeont deoeicions have hold that the aa;luﬁion
oay apply to tho lmowing, froquont hazardous waste pollutor,
and that thore {o no ambiguity in thc "gudden and accidental”
clauoo’in such easco. - . .

Long-standing prineciples of ingurance contract congtruc-
tion include tha requiramont that to bo affoctiva, an . |
ecxclusion must ba conopicuous, plain, and cloar, and must

be construaed sctrictly against tho insurer and liberally in



favor of the insured. See, e.g., Pepper Industries, Inc. v. _

Home Insurance Cd.; 134 Cal. Rptr. 904, 67 C.A.3¢ 1012 4ch
Dist. (included in the Compendium). Any ambiguities mus:

be resolved in favor of the insured. See, e.x., Abbie
_Uriguc; Oldsmobile-Buick, Inc. v. Uniced Sctates Fidcliti

Ins. Co., 95 Idaho 501, S11 P.id 783 (Idaho 1973) and note

11, supra. The courts that have considered the pollution
exclusion clause have almost unanimously held it to be
ambiguous, since it is fairly susceptible to two different
interpretations. As such, they generally have resolved that
ambiguity in favor of the insured. See, e.g., Union Pacific
Insurance Co. V. Van Westlake Union, Inc., supra; Niagara
County v. Utica Mutual Ingurance Co.; 103 Misc. 24 814, 427
N.Y.S. 2d 171 aff'd 439, N.Y.S. 2d 538 (1981) (included in
the Conﬁiédiunj; and Molton, Allen & Williams, Inc. v. St. Paul
Fire & Marine Ins. Co., 347 So0.2d 95, 99 (Ala. 1977) (included

in the Ca-pcndiu-). ‘
) The terms of the pollution exclusion clause focus on
the insured's intent in the actual discharge of the pollucant.
The doéini:ton of "occurrence,” on the other hand, focuses .
on the insured's expectation or intent with regard to
casusing damage or harm.  rh¢ l;jority of courts, taking a
Proad viev of tn;uxhneo carrier’'s liability, have {ncerpreted
‘the péllu:ion exclusion clause, together wich the definiton.
of "occurrence,” to provtac coverage except wvhere :hcri'is

an intentional consequence, caused by a polluter who expects

or intends his conduct to cause damage. See, e.x., Allstace



insurance Co. v. Klock 0il Co., suvra (included in che

. Compendium); Union Pacific Insurance Co. v. Van's llesclake

Union, Inc., 34 Wash. App. 208, 664 P.2d 1262 (Wash. 1983);

-.—Jackson Township Hunicigil Uiili:ics Authority v. Harcford
Accident § Indemnity Co., 186 N.J. Super. 156,451 A.2d
990 (N.J. Super App. Div, 1982) (included in the Compendium).

e .-l Lansco Ine., v. Department of Environmental Prq;cc:ion{
supra at p. 282 (included in the Compendium), the court found

that the ters "sudden,” rather than meaning "brief or of short
duration,” means "happening without previous notice or on
very brief notice; unforeseen: unexpected: unprepared
for.” The term "accidental” means happening "unexpectedly
or by chance.” The court therefore concluded:

e o o under the definition of "occurrence”

contained in the policy, whether the

occurrence is accidental sust be viewved

from the standpoint of the insured and

since the oil spill was neigther expected

nor intended by Lansco, it follows that the

spill was sudden and accidental under the

exclusion clause even {f caused by the
deliberate act of a third parcy. : -

Similarly, in Union Pacific Insurance Co., ggggg,;

a massive gasoline leak occurred at the insured’'s gas
sctation. Approximactely 80,000 gallons 62 gasoline lesked
out of a small Solo in an undcr;round 3aadllno pipe over a
period of months. Despite the policy's requirement that

an occurrence be "sudden” or ;130 subject to the pollution
exclusion clause, the court held that the leaking from the
line was not expected nor intended, nor was the resulting

danage. Therefore, the pollution exclusion clause did not
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" ‘exclude coverage. 664 P.2d &t 1266. See also Allstate

Insurance Co., ggggg at 605, where the court staces thac

the discharge or escape of 3aioltn. could be both sudden

and accidental, even though undetected for a substantial

. period. of time, since ‘suddcn.' 88 used in pollution exclusion

clauaci. "need not be limiced to an instantansous happening.”
A few courts have refused to find any ambiguity in

the terms "sudden and sccidental”™ where the {nsured knowingly

'ﬁiachar;cs a substance as a normal feature of operations,

but has no expectation of intent to cause damage. In Great

Lakes Container Corp. v. National Union Fire Ins. Co., 72

- ———
-

F.2d 30 (1sctc Cir. 1984) (included in the Compendium) the
court determined that no insurance coverage was provided to
Great Lakes in connection with a CERCLA action by the
United States against Great Lakes _and others for hazardous
waste contamination. Notably, the dts:tte:icéur: and the
First Circuit focused-on two documents in deciding whether
insurance coverage was triggered: (1) the comprehensive
general liabilicy iaouf;aeo ﬁolicy; and (2) the United
States' complaint against ctoatﬁﬂnkci. lccaﬁao the United
States' complaint alleged that Great Lakes was liable for
contamination wvhich "has taken place as a concomitant of
its regular business activity . . . ", the Firsc Circuit
determined :hi: no sudden of accidental occurrence triggering
eovcragcfvas alleged. The court found that there is no
ambiguity in the policy "vhen the policy is read against

che complainct.” Thus, vhere insurance is or may be a
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factor, care must be taken to avoid coun:crproduc:iye
pleading.

The U.S. District Court for the Eastern District of |
Michigan followed the Creat Lakes decision in Aperican -
States Insurance Co. v. Maryland Casualty Co. 587 F. Supp. e
1549 (E.D. Mich. 1984) (included in the Compendiunm). Tﬁe
cc;rt held that cthe insurance companies did not have a
duty to defend or i{ndesnify the company because the under-
lying Nacional Drum litigation involved the continued,
non-accidental dumping of waste at the site.

In sunmary, the general ind widely accepted viculto,
that CGL policies with pollution exclusion clauses provide

coverage for pollution incidents where either the discharge

itself or the rcsﬁlzin;‘d:nagc is ﬁncxpcc:od or untntcndcd
But, under the First Cireuit's decision in Creat Lakes
Container, supra, :he_aischat;e sust be "accidental.” For
exanple, covirage exists for pollution incidents uhtéhA
involve gradual seepage or leaking which is uﬁcxpcc:od or
unintended. | .
III. Constructiom of !;; and 1SO Policies

A. The EIL Polfcy |

The Envirommental lmpairment Liabilicy (EIL) policy
wvas developed to provide coverage for liabilicies not
‘thought to be covered by CGL policies following development |
of the pollution exclusion -- that is, claims for propeérty
dazage and personal injury such as bodily injury, mental

anguish, disability, death at any time -- present or ir



-

the future -- caused by non-sudden, non-accidentcal "environ-'_
sental impsirment.” These policies have not been the subject
of significant judicial construction. For an excellent
discussion of their tcgms. 1ilqanco and use, see Appendix K
P. ﬁ1I97. "Environmental Impairaent Ltabili:y Insurance
and Risk Assessment,” The Envirommental Forum, Oct. 1982,
p. 30.

B. The !SO Policy _

' The Insurance Services Office (1S0) policy is
generally more limited. The EIL policy -- roc:ric:tng
é;vcragc to damages and losses arising out of a 'pollutioq
incident,” which 1nc1udgs only "direct” releases that result
in "injurious mounts” of pollution --his generally believed
to cover only fortuitous damages, not those which are |
"expected or intended.” These ﬁolicicl have not been the
subject of significant judicial eonstruc:ion: but their
terms are discussed in-substantial detail and contrasted

vith those of EIL policies st Appendix A, pp. 449-453.

IV. Statutory Insurance Requirements

A. RCRA Financial Responsibility Requirements

Under section 3004(6) of RCRA, EPA sust establish
oeandardi “as may be necessary or disirablc'420t.£1naqcial
responsibilicy, tncludlng financial responsidilicy fo: |
corécctivo action, dppligdble to owners and operators of

) 19/
hazardous waste treatment, storage, and disposal facilities.™

19/ 42 U.S.C. § 6924(a)(6).
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The 1984 anendments to RCRA added in section 3004(t) chat
financial responsibility may be established by any one

or a combination of the following: {nsurance, guarantcees,
surety bonds, letters of'croait. or qualification ai a
self-insurer. o/ RCRA alsoc requires owners and operators
of facili;iea with interim status to certify that the
facilicies ar;'}n compliance with financial responsibilicy
requirements.

The regulactions require each facility owner or operator
:Q_Ecrtify financial assurance for both closure and posc-closure
activities and to maintain liabilicy 1naura£cc against both
sudden accidental and non-sudden accidental occurrences.

The requirements constitute Subpart H of Parts 264 and 265

of 40 C;Flk. 'Part 264 contains standards that apply to
interin status facilities. RCRA also provides for interinm
authorization of state programs that are substantially equiva-
lent to the £;d¢:a1 program. lany states have some type of
£inancial requirements for closure and post-closure, but

they vary eonsidc:ablj’ticu state to -ta:g{ '

The f£irst step to establish financial assurance for
élocurc and post-closure is to'oactlcto‘:hc cost of closure

and the annual cost of.poat-cloouzc sonitoring and maintenance.

6/ 42 U.S.C. $6924(tT).

2
21/ 642 U.S.C. Section 6925(e)(2)(B) and (e)(3)(B).
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The amount of financial assurance must at least equal the

adjusted cost estimactes. The owner and operator may use one

or wore of several mechanisms allowed by the regulations to

" meet the requirements. ~Al noted above, :he possible nechani:ms

1ncludi.:tua: funds, surety bonds (that either guarantee pay-

aent into a trust fund or guarantee performsnce of closure

or post-closure), letters of credit, and insurance; or the

owner Or operator may meet the requirement by satisfying

a financial test that provides a corporate guarantee of

closure or poa:-cloourc.zzl To meet the financial assurance

Tequirements, an owner Or Operator may use more than one

of the options, except the financial test mechanism.

One option may be used to assure funds for all facilicies

of one owner or operator. The most often used mechanism

is the financtai test (abouc 80 percent) and the least

used is insurance (about 2.7 percent). EPAlwtll release

the facility from the financial assurance requirements

after receiving certification that closure has been

acecocmplished as set cut in the closure plan. .
Closure and post-closure insurance must satisfy a number

of requirements. The avnct'or operator must submit a certifi-

cate of £nouranc§.:o :h;?lcgioinl Adaintc;iator. the_pcliéy

sust be insured for a face smount at least equal to the

22/ 40 C.F.R. 264.143, 265.143.
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closure or post-closure cost estimate, and it must guarantesz
that the insurer will pcy.for the closure or post-closure
accivicies. 1If cthe cost of closure or post-closure is
significantly greater than the face amount of the policy,
EPA may withhold reimbursenent of funds. The owner or
operator say not terminate the policy without EPA approval,
nor may the insurer cancel the policy except for failure
to pay the premium. Even upon failure to pay the premium,
the insurer cannot cancel the policy if within 120 days
of mocice of failure, the facility {s abandoned, interim
status is terminated, closure is ordered, or the owner or
chra:or is named a debtor in a bankruptey procccding.za/
In addition to the closure and post-closure financial
‘assurances, the owner or operator nust demonstrate financial

responsibilicy for claims artiiu; from its opcraéion fgr
: &/

personal injuries or ptoﬁcr:y danage to third parties.
For cﬁdd;n ;Ecidcn:al occurrences, the owner or operator

sust maincain liability coverage of at least $1 million per
occurrence wvith an annual aggregate of at least $2 aillion.
For non-sudden accidental occurrences, the owner or operator
of a surface impoundment, landfill, or land treatment facilicy
sust saintain liabilicy ech:agc of at lcait $3 nillion per

occurrence vith an annual aggregate of $6 million. The owner

24/ 40 C.F.R. 264.147, 265.147.
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or operator may demonstrate financial responsibilicy by
having liability insurance, as specified in the regulations
by passing a financial test for liability, or by using both
mechanisms. Variances from Ehese requirements are available
if the owner or operator demonstractes that the levels of
insurance are higher than necessary. Conversely, the Regional
Administrator may impose higher levels of coverage if warrante:
The owner or oPefacor must continuously provide liability
coverage for a facility until final closure. Therefore, after
fin;l closure, claims for personal injury or property damage
to third parﬁies are no longer covered by insurance required
by RCRA. However, upon eventual transfer 6£ liability,
| CERCLA's Pocc-Closute.Liabilitj Trust Fund will -assume "the
liability established by this section or any other law for

-. 2¢
the owner or operator of a hazardous waste facility. . .".”

B. CERCLA FINANCIAL RESPONSIBILITY REQUIREMENTS

CERCLA Section l08(a)” requires that the owner or operatc

"of each described vessel "carrying hazardous substances

- as cargo” nainca%n at least $5 million in "evidence of
financial rcsponiibilt:y.” Proof may be established by
any combination of "insurance, guarantee, surety bond, or
quilifictﬁion'as‘; self-insurer.” This requirement ig

csicncially an expansion of preexisting spill response

25/ 242 C.F.R. 265.147(a)(1).

26/ 42 U.S.C. § 9607(K). The 99th Congress is considering
T _eliminating the entire post-closure liability transfer

N
schenme.

27/ 42 U.S.C. § 1321(p).
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program requirements under the Clean uicer_Act. Insurance
policies issued under these ptograms'should be considered
vhenever a release from & vessel is involved. CERCLA

29/ .
Section 108(b)” requires that the Administrator, no

earlier than December 11, 1985, promulgate financial respon-
sibility requirements for facilities not covered under the
RCRA subtitle C program. Priority is to be given to "those
classes of facilities" which "present the highest level of
risk of injury."” This program has not begun, but should

be congidered as a potential source of coverage after
Dqgenbcrlll. 1985.

Two articles discuss many of the above issues in
greater detail. Appendix B, D. Jernberg, "Environmental
Risk Insurance,” FIC Quarterly, Winter 1984, pp. 123, et
seq., briefly addresses the RCRA and CERCLA insurance
schemes and follows with a detailed discussion of coverage
under aiffgrent policy types and examines various develop-
ments in the writing of exclusions. Appendix C, A. Light,
"The Long Tail of Liability, [etc.],™ 2 Va. J. Nat. Res.

L. 179 (1982). discusses uncertainties concerning coverage

as between RCRA program insurance and the CERCLA poac-élocure
lisbility fund., '

28/ 42 U.S.C. § 9608(a).
29/ 42 U.S.C. § 9608(b).
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"for bad faith either in negotiating or in failing co
Begociacc the settlement of any claim."” Thus, cthe Uniced
States may assert state direct action claims or assigned
bad faich claims in udd;ilon'to ics federal direct action
clatm.”

One likely enforcement issue occurs where the insured
i{s in bankruptcy. RCRA Subsections 3004(t)(2) and (3)
‘leaves open the question of vhether the insurance proceeds
are part of the estate in bankruptcy. Our probable position
will be that {f the Judgion: is not satisfied from the
estate after a period of time cpociftod by stacte lav,
vhich is likely since it is in bankruptcy, then the proceeds
are not part of the estate and the govermment or other
claimants may take action directly against the insurer for
the judgment.

2. CERCLA enforcement claims. _

The only express rights of action against insurance
carriers under CERCLA are auchorized ac subseccions 108(c)
and (d), 42 U.S.C. 9608(c) and (d), and which provide:

(e) Any claim authorized by seccion 9607

or 9611 of this title may be asserted directly

against any guarantor providing evidence of

financial responsibility as requried under

this sectcion. 1In defending such & claim, the

guarantor may invoke all rights and defenses which

wvould be svailable to the owner or operator under
this subchapter. The guarantor may also invoke

the defense that the incident was caused dy the

villful misconduct of the owner or operator, but

such guarantor may not invoke any other defense

cthat such guarancor sight have been entitled to

invoke {n a proceeding brought by the owner or
operator against him, :
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(d) Any guarantor acting in good
faith against which claims under this
AcCt are asserted as & guarantor shall
be liable under section 9607 of this
title or section 9612(c) of this cicle
only up to the monecary limits of the
policy of insurance or indemnity contract
such guarantor has undertaken or the
guaranty of other evidence of financial
responsibilicy furnished under this
section, and only to the extent that
liabilicy is not excluded by rescrictive
endorsenent: Provided, that this subsec-
tion shall not alter the liabilicy of any
person under section 9607 of this title.

The authorization of a direct claim against a guarantcor
1s limiced to & "guarantor providing evidence of financial
rcaponsibili:y as_required under this ;occion' (emphasis
added). Section 108 has two provisions requiring cvidcncg"
of financial responsibility. Section 108(a) requires evidence
of financial responsibility by the owner or operator of
certain vessels and offshore facilities, in aecordanco with
regulations promulgated by the President. Thus, once the |
President or his designee promulgates such regulations, a
right of direct action is available againstc ani'tnaurcr
issuing tnsﬁrtncc under those regulations to a covered :

30/
vessel or offshore facilicy.

The second requirement for evidence of ftnanctal :

responsibility is in Section 108(b). Section 108(b)

30/ The Coast Guard takes the view that section 108(a) of

= CERCLA "implicitly" repeals or supersedes financial ~
responsibility regulations under section 311(p) of che Clean
Water Act, 33 U.S.C. 1321(p), and that under che provision
section 302(c) of CERCLA, 42 U.S.C. 9652(c), the section

(FOOTNOTE CONTINUED ON NEXT PAGE]
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escablishes a framework for imposing financial responsibility
requirements on onshore facilities, but on a prolcnged ]
schedule. Not later than Dcccnbit'll. 1983, the President

is co identify the classes of facilities for which financial
responsibility requirements will be developed. The iﬁtu&l
roquifencn:s are to be promulgated no c;rltc: than December
11} 198S. 'Uhcn the regulations are promulgated, :hiy are

to impose incremental financial responsibilicy roq@trcnen:s
over a period of nb: less than three years nor more than

six years from the date of promulgation. Thus, undir':he
franework established {n Section 108(b), financial respon-
sidbility requirements would not begin until at least December
11, 1985, and consequently, & direct claim agaiast an

insurer under s.;:}oa 108(ec) could not be made until
i} |

after that date.

{FOOTNOTE CONTINUED FROM PREVIOUS PAGE]

311(p) regulations remain in full force and effect until
such time as section 108(a) regulations are issued.

Financial responsibility requirements and direct cause
of action provisions similar to those contained in section
108 of CERCLA are also found in section 31l1l(p) of the Clean
‘Water Act, 33 U,.S.C. 1321(p), and in section 305 of the Outer
g:g;tncntal Shelf Lands Act Anendments of 1978, 43 U.S.C.

The authority to promulgate financial raesponsibilicy
ragulations ro;utrcd under CERCLA section 108(a) regarding
vessels and offshore facilities was delegated to the Coast
Cuard by Executive Order 12418 (May 5, 1983), 48 Fed.Reg.
20891 (liay 10, 1983). , . '

31/ This entire provision ncy'bc qualified in the same
=  manner as set forcth in RCRA Section 3004(t) during
reauthorization of CERCLA in 1985.
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The next question {s whether some gther federal claiz
against insurers may be found or implied under CERCLA.

The two sections of CERCLA @most relevant to the possibility
of a right of direct nqcion'agains: an i{nsurer are Sections
107 and 108, 42 U.S.C. § 9607 and 9608. Section 107 {s

the wain liabilicy proviston'of CERCLA and does not 5y ics
terns include insurers among the list of responsible parties
lisced in Section 107(a). Section 1l07(e) preserves the
validity of insurance agreements, but does not inpltci:l;
or explicitly authorize actions directly against insurers
b;ka party other than the {nsured. As noted above, an
analysis of the language of section 108 reveals a legislaélve
intent to permic accions directly agatn‘: ttncgctai respone-
sibility insurers, dut only under limiced conditions.

A clear federal direct right of action under CERCLA
against insurance companies appears to be dependent upon the
issuance of financisal rcsponsibility tegulations. As to :ﬁe
onshore facilities with which we deal most frequently, such
regulacions will not be promulgated until at lua.: December
11, 1985. In :hc'tn:ctia. there i{s only a potential for
developing an interstitial federal comwmon law, based on
the need for a uniform approach to the assertion of clainms
generally allowed under state law. CERCLA section 302(¢c)
preserves financial responsibility regulations issued
under section 311(p) of the Clean Water Act and RCRA, as
well as all state direct action claims which the United

States may be entitled to assert.
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B. Assigned or Subrogated Claims of the lnsured
Assigmment After Judgment, Assignment Before
Judgnent, Assignoent of Claims for Breach of

Duties, and Assignments Afcer Bankruptcy
This section will discuss vhether and under what condi-

tions a defendant or potcn:ial defendant in a RCRA or CERCLA
case ;ould sssign t:s'elain against {ts liability insurance
carrier to the United States. As with other tnaurancc.tscucn.
these are largely issues of State law. Accordingly, aﬁecific
state authorities should be consulted before any strategic
decisions are nade.

. Resolution of assigmment questions depends to a sudb-
stantial degree on the factual context of the case. This
discussion assumes that ic United States has a RCRA or
CERCLA claim against a defendant and that the defendant has
possible 11:b11;:y insurance coverage with roip&ct to that
claiam. >X£ the defendant is a "deep-pockec,” f.e., it will be
able to satisfy any judgncnt against 1€. the United States
probably would not want to take more than a passive role with
respect to insurance coverage issues. Aeordtnjly. for purposes
of further discussion, wve can assume that the defendant has
liccle 1f any assets to ca:taty the CERCLA judgment and that
the United States' primary hope for substantial recovery is
from the insurance carrier.

Assigrment After Judgment
Fundamencal issues regarding the prosecution of direct

action claims against an {nsurer are usually dcpcndenc'on
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wvhether a judgment has yet been entered against the insures
defendant on the claim. sif it has, there are a number |
of possible methods for pursuing claims directly againsc the
insurance carrier. These may include, dependtng on the
juris&ic:ion and the insurance policy involved, proceeding
as & third party beneficiary under the policy, as a Judgﬁcn:
creditor garnishee, as an assignee, or proeoedtni under
applicable statutory provisions allowing direct suit againstc
the Lnaurance.carrie:. See A. Windt, Insurance Claims and
Disputes 365 (1984). O0f course, if the {nsurance carrier
has defended its insured without a :oscfva:ion of ics

right to deny coverage, it can be expected to pay the _
judgment, to the extent of policy limics, without the need
for further proceedings.

In the absence of a policy prévision providing for
‘direct action by thc.lnjurod.pargy. the United States could
proceed after judgment via garnishment or applicable statutory
provisions allowing direct claims against :h;.incurcr.
Alternatively, an assigmaent coulc¢ be taken of che {nsured's
rights against its insurer, in partial or full skctlement of
the United States' clain against the insured.

Liability insurance policies generally have a provision
probibtﬁin; sssignments. The following provision is éypic;l;

1l not bind the company until 1::

Assignment. Assignment of interest -under this
policy sha
con.cn: is endorsed hereon.

Nevertheless, courts have almost uniformly held that the

prohibition is one against assigning the general coverage
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provided by the policy before loss, and that it does not
cncompass a prohibition against assignment after a loss has
occurred. The basis for this diotinction has been explained
as follows: '

Although there is osome authority to the
contrary, the grecat weight of authority
gupports the rule that general stipulations
in policics prohibiting assignmonts thercof
axcopt with the congent of the inourer apply
"to assignments before loos only, and do not
prevent an assignment after loos, for the
obvious rcason that tho clause by its own
terms ordinarily prohibits mercly the assign-
sent of the poliecy, as distinguished from a
claim ariocing thercunder, and the assignment
baforc loss involves a tranofor of a contractual
relationghip whilc the assignment after loss
is the transfer of a right to o money claim.

16 Couch oﬁ ;nouranée 2d 563:66 (Rev. ad.); accord, 7

Appelman, Ingurance Law & Practice §4259; Maneikia v. St. .
Paul Ingurance Co., 655 F.2d 818, 826. (7th Cir. 1981) ("Policy

provision [against assignments], however, can only prohibit
assigrment of policy coverage, not assignment of an accrued
cause of action.”); International Redigcount Corp. v:faartford
Accident & Indemnity Co., 425 F.Supp. 669 (D. Del. 1977);

ond Brown v. State Farm Mutual Automobile Insurance Asso-
ciation, 1 Ill. App. 3d 47, 272 K.E. 2d 261, 264 (1971)

' Follnuing.un;aaatsnhen:. the assignoc stands in the
chocs of the fnoured and will be subject ta ony defenses that
the ingurer had against the ingured prior to ansignment. Sce
A. Vindc, supra, at 367. Thus, the insurer can assert. that
the claim i{s not within the coverage of the policy or that

policy conditions have not been complied with. Therefore,
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the value of any assignment should be examined carefully

prior to its acceptance as consideration for settlemenc.

Assignment Before Judgment

While an assignment after judgment ia‘generally
allowed, assignments before judgment present special
problems and may not be appropriate in certain situations.
At least two problems arise in the prejudgment context.

First, liability policies generally require the insured
to cooperate with the {nsurer. Assigmment of & claim under
the policy against the insurer could be construed as a viola-
tion of the cooperation roqu!reﬁenc. Such a construction
would be likely if the insurer has agreed to defend and has
not denied coveragé. The cooperation clause of a liabtiity
insurance policy will be deemed violated wbete“:he tnsuréd;

by collusive conduct, appears to be assisting the claimant

in the maintenance of his action. 14 Couch on Insurance,

sugra,~!51.115; and Brown v. State Farm Mutual Automobile

Insurance Association, supra, 272 N. E.2d at 264 ("(C]ollusion
in respect to liabilicty is, of course, a direct violation
of the non-cooperation clauses of the insurance policiesd¥ and
if established is a defense to the insurer's liabilicy.").
However, in a .Lzuacién.ﬁhczo the {nsurer has denied
covttt;c»cnd has refused to defend, an assignment should not
violate the cooperation requirement. It has generally been
held that there is no duty to cooperate once che insurer has

denied coverage. 14 Couch on Insurance, supra, §51.121; A,

Windt, supra, at 97; Shernoff & Levine, Insurance: Bad Faith



Licigacion, $3.06{3] (1984); and see Critz v. Farmers Insurance
Group, 230 Cal. App. 2d 788, &1 Cal. Rptr. 401 (1964). 1In
Critz, the court rejected the argument that an asssignment of
rights against the {nsurer violated the cooperation agreezent

- of the policy in a situation vhere the insurer had itself

failed to comply with the policy. 230 Cal. App. 2d at 801.
The Court stated:

WVhatever may be [the insured's] obligation to
the carrier, it does not demand that he bare
his breast to the continued danger of personal
liability. By executing the assigmment, he
atteapts only to shield himself from the
danger to which the company has exposed him,
Re is doubtless less friendly to his insurer
than he aight otherwise have been. The
absence of cordiality is actributable not

to the assignment, but to his fear that the
insurer has callously exposed him to extensive
personal liability. The insurer's breach go
narrows .the policyholder’'s duty of cooperacion
that the self-protective assigrmuent does not
violace it.

The. other obstacle to an assignment before judgment is
the standard policy provision - ‘called the fno action”
provision -- zequiring a judgment against the insured, or a
settlement consented to by the insurer, before suit is
commenced against the insurer. One such provision provides:

Action A%atnst Company. Ko action shall lie
ainst the company unless, as &8 condition precedent
- thereto, there chaII have been full coapliance with

all of the terms of this policy, nor until the

amount of the i{nsured's obligation to ‘pay shall

have been f£inally deterained either b{ judgment

against the insured after actual trial or by

written agreesent of the insured, the claimant
and the company.
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See generally, 11 Couch on Insursance, supra, 5546:318-46:323.;
Again, in sicuations where the insurer has agreed co defend
ics insured, this provision will likely prohibit any pre-
judgment assigrment. Hawivcf. an ataignncn:'nay be possible
if the insurer refuses to defend.

As noted above, the standard policy provision requires,
as a predicate to the insurer's liabilicy, a judgment or a
settlenent among the claimant, the insured and the insurer.
1f the situation which creates the desire for an assignment
is one where the insurer refuses to settle, a settlement
without the insurer’'s consent would not ordinarily create a -
basis for liability by the insurer. However, it has been |
held cthat if the insurer refuses to defend the insured, the
{insured may enter into a reasonable settlement anJ. there-
after, seek reimbursement from {ts insurer. This rule is
statéd by Appleman as follows:

I1f an insurer unjunétfiably refuses to defend a

suit, the insured may make a reasonable settlement

Chen eRcitled o reiabussement com che imstrer. -

for sectimment made vichout che imsurer's consenc)
7C Appleman, supra, $46.90. In such a situation, the insured
say, as part of a settlement, “"sinmply assign certain rights to
the plaintiff.” 1Id. See also id. $4714. In other words, the
settlement can include an assigmment.

Maneikis v. St. Paul Insurance Co., 635 F.2d 818 (7th
Cir. 1981) {illustrates this point. There, Maneikis

initially sued an attorney, Solotke, wvho represented him
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in a prior business matter. Solotke's professional liabilicy
insurer, St. Paul Insurance, denied coverage and refused co -
‘defend, claiaing the macter sued upon was not within scope

- of the policy. Thereafter, Maneikis and Solotke encered

into & settlement agreement of $200,000 to be sacisfied by
Solotke's payment of $50,000 and his assigmment to Maneikis
of his rights against St. Paul. Maneikis sued Stc. Paul on
the assigmment. The trial court granted summary judgaent

to St. Paul. The Seventh Circuit reversed. It found that
the policy provision prohidbiting assignments did noc apply

o assigmaents of an accrued cause of action and that an
"insurer's wvrongful refusal to defend perzits the insured

to negotiste a reascnable settlement.” 1d:at 827. See

also Carter v. Aetna g!gggzsz:and Surety Co,. 653 F.24d
1071 (8th Cir. 1973); Cricz v. Farmers Insurance Group,

supra; Samson v. Iransamerica Insurance Co., 30 Cal. 3d
220, 240-41, 178 Cal. Rper. 343, 636 P. 24 32 (1981);
Shernoff & Levine, supra, $3.06(3) ("It has also been
held that when the insurer denies coverage and refuses to
defend its insured, the insur¥ need not notify the
insurer of any assigment of his or her rights against the
. {psurer prior to judgment.”); and 14 Couch onm Insurance,
supra, $51.72. Couch states the rule as follows:
* 1# the insurer unjustifiably refuses to defend

an action against the i{nsured, on the ground

that the action was based upon a clais not

covered by the policy, it cannot successfully

invoke the no trial clause to bar liasbilicy,

for the reason that vhen the settlesent by
the insyred after the unjuscified refusal to
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defend was made in absolute good faith (n

order to avoid the chance of an adverse verdict

for a much larger sum, it would seem grossly

unjust, if not contrary to public poliecy, to

insist chat there msust be in every case an

actual trial and verdict.

To summarize, vhere the United States has not vet
obtained a judgment and vhere a defendant's insurer has
refused to defend, 2/. settlement could be considered with
the defendant which included, among other things, assigmment
of the defendant’'s claims against {ts insurer. Specific
state authority should, of course, be consulted before such
an assignment is negotiated and accepted.

Assignment of Claims for Breach Duties

Another fact situation in which the assignment issue
frequently arises—involves bad faith refusal to settle.

It {s generally held that an insurance carrier which in
"bad faith refuses to aiﬁtlc a clais wichin pdllcy lizmics may
' thereafter be liable to the insured if a judgment is encered
beyond the policy limics. This suﬁjoctits discussed at length
in 7C Appleman, supra $$4711-15;. See, e.g., Critz v. Farmers
Insurance Group, Syprw. -

For exsmple, assume that plainciff sues defendant for
$50,000. Defendant has an insurance policy witch a $25,000

32/ An insurer may frequently defend its insured with a reser-
vation of its right to ni:taa:oly deny coverage. There is
a division i{n suthority as to whether such a reservation of
rights, or non-waiver agreement, must be consented to by the
insured. See 14 Couch on Insurance, supra, $651:89. As noted
above, {f there i3 a defense by the insurer with resarvation
‘of rights, it may be questionable whether the defendant
could enter i{nto a settlement without the insurer's consent
and still preserve its rishts against the insurer.
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polgcy lim{c. During the course of licigation, plainciff
offers to settle for $25,000. If the insurance carrier in
bad faith refuses to accept the settlement and judgment is
:hercgﬁ:ct entered for SS0.0bd. the {nsurer will be, {f its
bad faith is established, liable to pay the entire $50,000
and may also be subject to a punitive damage avard.
In the s{ituation descridbed, one asiigunont {ssue arises {f
the insurer, after judgment, pays platntitf $25,000 bdbut
refuses to pay the other $25,000. Can the defendant assign
its bad-faich-refusal-to-pay claim to flaiucitf in satisfac-
tion of the judgment against it? lMost courts have said yes.
Brown v. State Farm Mutual Automobile Insurance Associa-
tion, supra, illustrates this situation. There, an insured
was sued for $40,000. It had an sutomobile lisbility |
policy for $20,000. Afccr discovery, the plaiutiff_offprod
to settle for $20,000. The offer was refused. Judgment
‘was entered for $40,000. The insurer then paid $20,000.
The insured‘'s only assets were $5,500 and a potential claim
dgainst the insurer for bad faith refusal to settle. Those
assets wvere assigned to plaintiff, who thch sued the £nlut;r.
The Illinois appellate court allowed the assigment stating:
"We £ind no valid resson in public policy vhy the cause of
action should not be assignable.” 272 N.E. 2d at 264; accord,
Murphv v. Allstate Insurance Co., 17 Cal. 3d 937, 132 Cal.
Rptr. 426, $33 P.2d 584, 587 (1976) ("The insured may assign

his cause of action for breach of the duty to settle without
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consent of the insurance carrier, even when the policy provi-

sions provide to the contrary.”).
Bad faith refusal to pay claims may well arise in CERCLA

" cases, particularly as the requirements of CERCLA become
more clearly established. 1In situstions where the claim of
the Unicted States exceeds policy limits and the insured has
litctle Lif any assets of its owvn, it may be advisable for the
United States to consider making a less-than-policy-limits
settlement offer. 1£ the offer i{s refused and a judgment:
beyond policy limits i{s obtained, the United States can then
consider taking an assigmment of the insured’'s claim against
the i{nsurer for wvrongful refusal to settle.

Finally, assigments in the excess liability context,
i.e., vhere a judgaent exceeds policy limics, are apparently
quite common and allow the judgment creditor to seek full
reiabursement frow the insurer. One treatise dcécribancbc
situation as follows: .

A cogmon practice by which the injured third-

party claimant achieves full coapensation, and

the insured is absolved from tue liablilicy

Judgnent, is an assigmment by the insured

of his rights against the insurer to the

insured's judgnent-creditor. In exchange

for cthe assignment, the claimant signs a

covenant not to execute above the policy

- limits against che insured. The assigmment

thus becomes a convenient way for the insured

to fully satisfy the injured party. 1In

situations vhere the insured is basically

'judgment proof,' it say well net the {injurcd

parcy far more than execution of the judgment

against the insured. One disadvantage of

this technique for the claimant is that the

risks of collccttbtlttI and licigation
against the insurer fall upon the claimant.

1 Long, Law of Liability Insurance §5.46.
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allovws a party who has obtained judgment under the policy
to proceed against the insurer. 11t provides:

Any person or organization or the legal

representative thereof who has secured

such judgment or written agreement shall

thereafter be entitled to recover under

this policy to the extent of the insurance

afforded by this policy.

Where such provisions are present, they are probably
required by statute.
D. Common Lawlbenial of Direct Actzsn'a/
Common law generally denies claims by injured
persons against a tortfeasor's insurer. Appleman, § 4861.
Liabilicy and indemnity policies (the first covers the
insured's llabilicy, the second primarily serves to covir the
ingsured's losses) typically contain claﬁscn‘barrlng Joinder |
of :he-insurorlln actions against the insured, which are
upheld in the absence of a statute to the contrary. Appleman,
§ 4861.  Similarly, most jurisdictions do not allow the insurer
to inctervene in an action against the tnsured. Appleman,
$ 4861. See, e.g., United States v, Northeastern Pharmaceu-
tical and Chemical Co., Inc., Civ. No. 80-5066-CIV-S-4 .
(W.D. Mo., May 3, 1983) (included in the Compendium) (denying
insurer intervention in a RCRA § 7003 and CERCLA $§ 106 and
107 acttom). . |

33/ The discussion under this heading and the next is

T derived largely from two sources: Appleman, Insurance

Lav_and Practice (1981, Supplemented 1984), §$ 4867, ec. seq.

("Appleman”) (Appendix L), and American Insursnce Asso-

ciacion, Statuctes Affecting Lia tY _lnsurance
urvey) (A summary o rect action es in the 50

states, Guan and Puerto Rico is presented at Appendiz l1.).
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There is one notable exception to the common law rule
regarding direct action. Some Juriadiction; allow direct
actions, in the absence of a direct action statute, where
the policy {s required. Alabama recognizes such an excepcion,
vhile Arizonc.docc not. In Illinois, it is recognized in
actions on employer's liability and compensation policies.
Appleman, § 4862. This exception is sometimes qualified for
specific forms of {nsurance. See Appendix M. Since states
operating approved RCRA regulatory progrsms will probably
r;qﬁitc insurance under state law, this exception may be
significant. |

E. State Direct Action Statutes

As of 1981, twenty-seven states, Puerto Rico and
Guan had adopted some form of direct action statute. See
Appendix M. These statutes niy allov joinder of anu:eés,
independent prejudgment littgation against insurers, post-
Judgment suits to recover directly fros Lnsurcfs. or some
combination of these options. These statutes typically
provide that linbil;cy policies must contain provisions
a}lavtng such suits, or provide that such suits may be _
brought notwithstanding a policy clgulc to the eon:rary.lﬁ/

Frequently, authorized direct action claims are limited

by category or are othervise conditioned. For example,

34/ The first direct ac:ion suit brought by the United Scaces
. to recover froa the-insurer of a RCRA/CERCLA judgment

debzor is United States v. Continental Insurance Co., Civ.

No. 85-3065-CV-5-4 (W.D. Missouri, filec rea Js+ he

conplaint is presented as Appendix N.
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sixteen states allowv post-judgment suits against insurers
only if the judgment has not been be met by execution upon
the insured. Only Louisiana, Guam and Puerto Rico allow
broad prejudgment direct actions. See Appendix M, and the
AIA s;rvcy. which contains details of individual state
statutes.

Dus to the extraordinary variety of .ta:§ ota:ﬁ:co
on this subject, the United States may be served best
by arguing the necessity of a wnifors federal common law rule
for direct action in RCRA and CERCLA cases, as has been done
successfully for the similarly diverse issues of joint and
several liability and conmtribution. See United States v.
A & F Materials, 578 F. Supp. 1269..1253-56 (S.D. 1Ill. 1984);
Uniced States v. Chem-Dyne, et al., 572 F. Supp. 802, 807 '
(Ss.D. Ohio 1985; and Wehner v. §z!sg;_gg;;!ggégggg‘_lgg;.
Civ. No. 83-642 (2) (E.D. Mo. April 1, 1985) IX Chem. & Rad.
WUaste Lit. Rper. 879. .

F. Other Procedures for Litigation Betveen
Insurers and the United States

1. Intervention by the {nsurer in an action by
the United States against the insured.

As indicated at p. 47, supra, the courts generally
have not allowed insurers to intervene in suits agatugc the
t{nsured. This has proven true in all cases in vhich the .
question has been tested under RCRA and CERCLA. On the other
hand, 1if all parties to the litigation support permissive

intervention in an action by the United States under an
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environmental statute, there {s no obvious reason why

{ntervention must be denied.

2. Declaratory judgment suits between the
{insurer and.thc.inlurcd.

- Private and govermmental civil suits urder RCRA
and CERCLA have spawned several suits for declaractory relief
between insurers and purportedly insured waste site owners
and operators, transporters and generators. A private
attorney reportedly scated in April, 1985 that Aetna Casualty
Ina. Co. (one of the major carriers {in the field) was chen
rcczivtng an average of twvo hazardous waste related clainms
per day. In several state court cases involving coverage
disputes between CERCLA responsible parties and their insurers,
cffores‘htvc been Bade to join the United Staes ‘as a :hird
‘parcy defendant on the grounds tht it is an tntofcstcd party.
None of these efforts -has succeeded.
| Sovereign immunity bars any suit against the United States
in cthe absence of a specific congressional waiver. There {s’
no u:s:utc‘p:cvtdtn; that the United States can be named as
a defendant in one of these cases. fhc type of relief sought
does not acin to affect the applicabilicy of the immunicy
one way or the other; and the cases generally hold that the
doctrine is absolute. Thus, the state courts do not have
jurisdiction over the United States in these insurance
suits. Block v. North Dakota, 103 S.Ct. 1811, 1816 (1983);
United States v. Sherwood, 312 U.S. 584, 386 (1941).
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Success by the insured in coverage liﬁigacion prebably

precludes the insurer from contesting some or all questions
of coverage in a subseqdinc direct action by the United
States. The doctrine of collateral cscoppei. or issue pre-
clusion, holds that where an issue of'fac: or law was actually
licigated and determined by & valid and final judgment, chat
decerﬁinacion i{s conclusive in a subsequent action involving
the same parties or at least the same party as is sought to
be held, whether it i{s on the same or on a different claim.
Wright, Law of Federal Courts § 100A (4th ed. 1983) [hereinafter
wrzghc]. and cases cited. _

| 1f the United States is not a party to the litigation,
could it be bound? Ordinarily, persons who were not parties
to the firsc action will not be estopped. 18 C. WUright, A.
Miller & E. Cooper, Federal Practice, Procedure, and Jutis;
diction $§ 4448-4449 (1981) and [hefeinaf:ér Weight and Miller])
and cases cited. UWhere a defendant is not'subjecc to the
jurisdiction of a court, it can not be a party and thus can
not be bound by collateral estoppel. Zenith Radio Corp. wv.
Hazeltine Research, Inc., 395 U.S. 100, 110 (1969); 0Oil &

Gas Ventuyres First 1938 Fund, Ltd. v. Rung, 250 F. Supp.

744, 753-54 (S.D.N.Y. 1966); and 18 Wright & Miller § 4449,
Thus, if a court could nat exercise jurisdiction over the
United States, the United States could not be considered a

- party and could not be estopped by any decision by the courc.
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Rowever, nonparties to suits can sometimes be held to
be collaterally estopped -- if the nonparty actively ﬁar:ic-
ipated in the prior case, and was a party in everything but
name; if the nonparty's intetrests were specifically repre-
sented in the first action, e.g. a trustee or gdﬁrdian was
involved in the first suit; if the nonparty had some actual
duty to either enter the lawsuit or give some notice that it
was not i{nterested in the suit and would not consider itself
bound by 1;; or, if there was a sufficient party to the
suit, e.g., they held succco;ive interests in the property
that was the subject of the suit. 18 Wright & Miller § 4449
and cases cited.

The first two exceptions do not seem applignﬁle to the
‘United States. The latter two exceptions to the honpar:y
rule might conceivably apply. The first of these. latter
exceptions would extend preclusion to those peréons that had
an opportunity to participate in the litigation, that did
not do so, that did not inform the actual parties that they
might raise the issue in the future, and thus lead the parties
to believe that they were not interested {n the licigation.
This exception is prtnatily ospoused tn the works of commen-
tators and is really a form of equitable estoppel. ggg,
e.g., 18 Wright & Miller §§ 4452 and 4453; amnd Rcscat;nenc
(Second) of Judgments § 62 (1981). But the rules for applying
equitable estoppel against the United States are unique. It
is by no means clear that the United States can be estopped

under any circumstances, Some Circuit Courts of Appeal have
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stated that estoppel cannot lie against the federal govern-
ment. Hicks v. Harris, 606 F.2d 65, 68 (5th Cir. 1979).
Other Circuits have alloved the United States to be estopped
under certain limited circumstances, i.e., where there has
been a misrepresentation that rises to the level of "affirmative
_p@iconducc.‘ Community Health Services of Crawford Couhtvl
Inec., v. Califano, 698 F.wd 615, 620-21 (3rd Cir. 1983);
Mendozs-Hernandez v. INS, 664 F.2d 635, 639 (7th Cir. 1981),
These decisions allowing cs:oppci may not be In'kceping with
che Supreme Court's latest pronouncement on the issue,
Schweiker v. Hansen, 450 U.S. 785, 788-91 (1981). But even
1f these decisions still are valid, getting a case dismisged
because a eourp has no jut;idiction and later raising the
sane issue in ; court-of competent jurisdiction does not
seen to be "affirmative misconduct” -- at least vhere there
are no representations accompanying the d{dnissal'of the
first case that the issue will uoi be raised later.
Even if this exception could be refuted successfully,
1£ may be a better ides siaply to moot it, since the United -
Scates could do so with a ainimaum of efforc. All that vould.
have to be done is to notify the parties afcer the United
Scates is disaisiod chat it will net consider itself hpun&-
by any deterninations in the case. ' .
The second potentially applicable exception to the

nonparty rule holds that vhere there is some legal rcl;iionship
between the nonparty and a party, such as vhere one is.a

predecessor in interest to the same clainétpropcrty. the
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nonparty can be bound in later suits. An insurance company
would seem to have a basis for estopping the United States
fros retrying the {nsurance company's liabilicy under ics
contract on this basis oniy 1f the United States asctually
has taken an assignoent of the assured's clainm against the
cartier and has no independent rights of action.

The preclusive effect on a nonparty judgment creditor
of a finding of no covcra;; {in a suitc beévecn the insurance
company and {ts insured was addressed in Hocken v. Allsctate
Insurance Co., 147 S.W.2d 182 (Mo Ct. App. 1941). Hocken
filed suit against the insurad for personal injuries suffered
as a result of c.cnt accident and recovered a ju{gzcnc for
$2,500. While Hocken's suit was pending, the insurance
company filed auit'againlc the insured and Hocken seeking a
declaration that the policy was void due to ffaudu;cn:
.nistcproscn:acions by the {insured in the procurement of the
policy. For undisclosed roaaons.‘thc insurance company
dismissed Hocken as & party and juigment vas rendered qgsino;
the insured prior to the entry of a judgment for $2,500 in ‘
Hocken's favor in the underlying personal injury suit.

Hocken later brought a garnishment proceeding against
the insurance company to recover the $2,500 Judglcn:..'

In its defense, the insurer contended that t@c declaratory
judgment against the insured was not subject éo collateral
attack but was binding on Hocken because sﬁo vas {n privicy
vith the insured, having derived her rights against the

insurance company sclely through the insured. The trial
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reversed and remanded the case for a new trial on the issue

[ 4

of coverage.

The crux of the appellate court's decision was its-
holding that, contrary to the insurance company's assertion,
the injured party was ﬁot a privy to the suit between the
insurance company and the insured. It reasoned that Hocken was
not privy because she acquired whatever tights'lhe possessed
under the policy prior to the institution of the declaratory
Judgment action. 147 S.U.id at 186. "After those rights
caﬁe into existence the insured could not by any act, or by
the submission to the rendition of judgment against him,
lessen the interest vested in [the injured party]." Id.

Hocken's rights weéc acquired before the institution
of the declaratory judg;en: ac££on because uﬁder Missouri law
the injured party acquires its rights to the insurfnce covétage
at the time 6£ the accident or the qccut:enco-pf the injury.
"It is true that those rights were originally derived through
the insured, but by operation of law they are fixed and
independent of any control by the insured, so that as to all act
and relations lubsoiucnc to the accident, which gave rise to
plaintiff's cights, they were not in privity."” 1d. at-188.

. See also Mathison v. Public Work Supply District, Aoi-s.é.
2d 424, 431 (Mo. 1966) ("to make ome "privy” to an actionm he
nust have acquired his interest in the subjcctfo:ncho action

sdbsequen: to the commencement of the suit or rendition of

Judgzent”).
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The rights of the United States against an insurer
{n an environmental case, under this anaiysis, would be
acquired at the time of the accident or occurrence giving
rise to liabilicty. |
| Courts in other states aré in accord with the logic

and holding in Hocken. In United Farm Bureau Mutual

Insurance Co. v. Wampler, 406 N.E.2d 1195 (Ind. Ct. App.

1980), an injured party sought to execute a judgment agéinst
the insured by proceeding against the insurer. The insutén;e
company asserted that a previous judgment against the insured
on the issue of coverage was res judicata as to the injured
party. The court held that the injured party was not in
privity with the insurer or the insured and not bound by the
outcome of the declaratory judgment. 1Id. at 1197. The

court relied on 7 Am.Jur. 2d, Automobile Insurance $$(1963):

A judgment determining, as between
an automobile liability insurer and the
insured or a person claiming to be in-
sured, a question of coverage in favor of
the insurer does not, as a matter of res
udicata, preclude the injured person
rom litigating the question of coverage
in a subsequent action or proceeding in-
stituted by him against the insurer, since
the injured person is not in privicty with
any of the parties in the former proceeding.

In Gladan v. Searle, 412 P.2d 116 (Wash. 1966),
while a suit by an injured party against the insured was

pendiﬁg. the insurance company commenced an action againgt
the insured for a declaratory judgment as to coverage. . The
company did not notify or attempt to join the injured parcy,

and a default judgment was entered in favor of the insurer
]



- 57 -

after the {nsured failed to answer the suit. The injured
party subsequently recovered a default judgment against che
insured and filed a garnishment action againsc the insurance
company. Judgment was entered against the insurer, which
appcal;d. The court held that "third party claimants in an
action of chis nature are not bound by a declaratory judgment
in vhich cthey wvere not made a party.” 1d at 118.
The insurance company in Sobina v. Busby, 210 K.E.
769 (Ill. App. Ct. 1965), sought to use a judgment froom a
suic bocvoe? the insurance company and the insured as a
defense in an action by the injured parties against the company
to recover on & judgment entered against the i{nsuced. Cicing
Hocken, supra the court observed, "There is ample authority
holding that the plaintiffs in the underlying tort action
are not in privicy with the insured, that the insurance
policy is one against liabilicy and not a;ginat loss, that
the plainciffs’ rights accrued at the time of the lccidoni_
and vere not cut off in a later decree ou:orod in proceedings
to which the plaintiffs were not parties.” ]d. ac 772-73.
outhern Farm Bure ity Ia urance Ve

Robinson, 365 S.W.2d 434, 436 (Ark. 1963), addressed the
. following quescion: _
- gnssit sy e

it ails s, g it

insured and an injured persom, which
. suit the insurer is defending, descroy

the rights of the injured person who vas

not a party of che 'declaratory judgaent
proceedings? )



Tha court said "No,"” and cxplainod that the righets of the
injurod party arose at the time of the {njury and are
antagonistic to tho rights of both the insurer and the {nsured.
1d. at 457; gco alge 46 C.J.5. lnourance $1191, p. 123 ("The
rights of the i{njurcd peroon vho nmay maintain an action |
againpt inguror arc to be detormined as of tho time of‘ihd
accident out of vhich theo cause of action grow .. )" and
Shapiro v. Ropublic Indcainity Co., 361 P.2d 289 (Cal. '
1959). 1In Shapiro, the injurcd partics racovoroed a judgment’
againot tho insurod and thon brought an action against the
ingyror on & public lisbilicy inouranecc policy that covered
the incurod. Tho insuror argued that fto liabilicy nﬁq: be
dotorminod oe;6r61n3 to the poliey ao {t wano roformed in &
postaceidant aceion batwoon tha {ngurer and che tnoured.
The court hold that, as third-party benoficiarics of the
inouranco policy, the injurod partics had an intcrest chat
could not bo altared or cond{tioncd by ctha {ndcpendant action
of the ingurer and the insurod in reforming :ﬁg pelicy. 1d.
at 291; geeord Boultor v. Ceonoreisl Standord Iasu:dncé:Co.;
175 .20 763, 766 (9cth Cir. 1949) (applying California law).

~ Tho How Jorooy Suprcma Court has aloe rajocted tho
argunont that, bocause the injurcd porsem otands in the shoes
of tho inourod, a judgoont in a ouit bomoﬁ the inoufod and
che tndufﬁr ic conclusive agoinst tho injured party.
Dransfiold v. Citizons Casualey Co., 76 A.2d 304, 306
(N.J. 1950?. Tho court {n Dransficld roasonod that the
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injured person has a cause of action the moment he or she

{s injured and i{s not in privity with the insured. virginia -
likewise has held that, even though a Judgment creditor stands
in the {nsured's shoes, the i{njured party is not barred by a
. plea 6f res judicata. Storm v. Nationwide Insurance Co., 97
S.E.2d 759 (Va. 1957). “The insured and the Company may -
not litigate and have [the injured party's] rights against

the Company, vhich had their inception at the time of her
injury, deterzined in an gction to which she is not a party.”
97 S.E.2d at 764. See also Bailey v. United States Fidelitv
and Guaranty Co., 103 S.E.2d 638, 641 (S.C. 1?37) (injured
party would not be privy, and -therefore not bound'by Judgment
in a suit to which he was not a party, vhere her rights were
acquired at time of injury and prior to the riﬁdi:iou of the
judgment). ' |

The conmentators agree with this line of cases. Couch

states, "A jud;icn: dc:c:ntn;.aclbocVQQn.dn automobile liabilic:
insurer and the insured or a pcéaon claiming to be insured,

a question of coverage in favor of the insurer doas not, as

a matter of res judicata, ptcélude the injured person from
ltztgatiqg the question of coverage in a subsequent action

or proceeding instituted by him against the insurer, since

the injured person is not in privity with any of the parties

{n the former proceeding.” Couch, Ezslggg!&;_gs_nggsgggs

law, $45:945 (2nd ed.). Likewise, Appleman notes that "an
injured person can nct:hci be bound by & judgment in favor

of the insured in a suit brought by another claimant, nor by



s judgment in favor of the insurer, in an action brought

upon the policy by the insured.” Appleman, $11521; see also

69 ALR2d 858, 839.
One Ohio case that (s inconsistent with all of chese

. other cases. In Conold v. Sterm, 35 N.E.2d 133 (Ohio 1941),
an injured party recovered a judgment against the insured
for personal injuries sustained in an automobile collision.
The judgment creditor then brought an action against the
insurer to recover the amount of the judgment. The insured
company averred as a defense s judgment {n an action between
the insurer and a different party also injured in the sade
collision in which the court held the policy null and void
due to the insured's failure to cooperate. The court held
that a judguent in favor of the insurer in an asction by
an injured party on the question of noncooperation was res
1qd1ca€h in favor of the -insurer in a latcr‘accion by another
person injured in the same sccident. 1d. at 140-41. The '
court reasoned that the right of the insured against the
{nsurer was fully litigsced in the suit by the first injured
party and the declaratory juhgncnt against the insured is a
bar against aﬁo:hor injured party whose right, i{f any, a;ainsﬁ
ch; {nsurance company is derived from and dependent upon a
valid right of the insured against the insurance compiny.
The decision in gggglg novhere mentions the issue of
privity or when :Ec :tghés of the injured party arise, bdut
focuses solely on the rights of a judgment creditor being

derivative of the cights of the insured. Also, the case
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involves an sction by an injured party where judgment has
been entered in favor of cthe insurer in a similar accion by
another person injured in the same accident. Most iapor:an:iy.
although the sore tecent case¢ of Celina Mutual Insurance Co.
v. Sadler, 217 N.E.2d 255 (Ohio Ct. App. 1966), suggests
_that. che holding in Conold is still the law in Ohio, Conold
has not been followed by the courts of any other state.
Accordingly, althaugh Conold should caution the United s:qc;s
against remaining a nonparty to an action in Ohio between an
insured another party injured by :Sc insured, it should not
affect the decisions of the United Scates i{n other states.
Yet another exception to the os:opppl rule may be
applicable to our cases. UWhen collateral co:cppgl would
violate gcno:il'no:ionq'of pubiic poliéy. or would work an
injustice, it Li not to be applied. Specifically, vhere the
govermment is {nvolved in a case designed to protect the
public, it should not be estopped by previous cases to which’
ic wvas not a party. Porter & Dietsch, Inc., v. FIC, 605
F.2d 294, 299-300 (7th Cir. 1979); Defenders of Uildlife v.
Andrus, 77 FRD 448, 456 (D.D.C. 1978); Restatement (Second)
of Judgments § 28 (1981); and 18 Wright & Miller § 4426.
Hazardous waste cases appear pa:ticuiarly,appocito for applying
this principle. The United States 1is a:tcnptini to fund the
contaimment and removal of very serious threats to health
and the environment. It should not be hampered in thesé -
efforts by estoppel arising out of licigation. Moreover,

the line of cases discussed in the context of vhether the



Uniced States could be considered as having a relationship
with some party, and thus be bound by his failure in liciga-
tion, i{s buttressed by the unigque public responsibilities of
. the govermment. | )

Finally, although it {s doubtful that the United States
will want to intervene i{n declaratory judgment actions between
liable parties and their insurers, {t is not at all clear
that the court would allov such intervention in the absence
of a preexisting judgment and an independent direct action
claim. See Independent Petrochemical Corp., V. Aetna Casualcy
and Surety Co., Civ. No. 83-3347. (S.D. Ohio, March 8, 198S5)
22 ERC 1523, IX Chem. and Rad. Waste Lit. Rptr. 911 (included
in the Compendium), denying Rule 24(a)(2) {intervention to
{ndividuals asserting unresolved personal 1njgr§ claims against
the bankrupt IPC; but sg; Re-Solve Q. Canadian Universal
fns. Co., (Mass. Super Ct., CA No. 14767, May 146, 1984),
discussed at IX Chem. & Rad. Waste Lic. Rper. 822 (allowing
the Commonwealth of Massachusetts to intervene in an ac;ion

between a polluter and its insurer).



