; M2
3 | UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
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SEP 27 1993 OFFICE OF
SOLID WASTE AND EMERGENCY RESPONSE
MEMORANDUM

SUBJECT: Off-site R

FROM: Bruce M. BiX - 17/, to/v/
Office gf Was Programs Enforcement

TO: - Hazardous Waste Management DlVlSlon Directors,
Regions I-X

Environmental Services Division Directors,
Regions I, VI, and VII

Emergéncy and Re:edial Response Division Director,
Region II

On September 22, 1993, the Procedures for Planning and Implementing Off-site
Response Actions (the Off-site Rule) was published in the Federal Register. The rule
codifies CERCLA §121(d)(3) and previously published policy and guidance. The purpose of
the rule is to ensure that wastes from CERCLA sites are sent only to environmentally sound
facilities and do not contribute to future environmental problems. The rule establishes the
criteria that a waste management facility must meet before it can take off-sitt CERCLA
wastes and describes the procedures that EPA must follow when making determinations on
the acceptability of these facilities.

This rule, when it becomes effective on October 22, will supersede the November
13, 1987 Off-site Policy. While some of the provisions of the rule are different from the
policy, the way in which the off-site provisions are currently implemented will not be
significantly changed. Regional off-site coordinators (ROCs) will still be responsible for
determining the acceptability of waste management facilities, and OSCs and RPMs will be
responsible for ensuring that CERCLA wastes are sent to facilities that have been determined
to be acceptable. The rule does differ slightly from the policy in its scope and clarifies some
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areas not specifically covered in the policy; these differences are detailed in the attached
table. There are also a few major changes: the rule will-

not apply to RCRA §7003 actions (the policy did apply to these actions);
consider all facilities with criminal violations to be unacceptable if an
indictment has been issued;

eliminate the policy’s distinction between pre-SARA and post-SARA RODs;
and

give waste management facilities the right to have unacceptability assessments
reviewed by the Regional Administrator (as opposed to leaving the decision of
whether to grant this review up to the Region).

The promulgation of the rule will most directly affect those involved in the off-site
acceptability determination process (the ROCs and Regional Counsel off-site contacts).
However, this would be a good time to update Superfund personnel on the requirements of
the rule and remind them that CERCLA wastes are subject to the off-site provisions.
Pamphlets for OSCs and RPMs, fact sheets, and copies of the rule are enclosed for this

purpose. If your staff has any questions on the rule or the accompanying materials, please
have them call Ellen Epstein at (202) 260-4849.

Attachments

cc: Henry L. Longest II, OERR
Regional Off-site Coordinators
Mark Badalamente, OGC
Ken Skahn, CED
Terri Johnson, OERR



Policy and Rule Differences

Final Rule_ _ _
C!anﬁes that EPA maintains overall authonty over final detennmauon with State

-

Responsible
bgency participation and support.
Applicability to Covers this issue. Does not apply the off-site management criteria.
wastes generated
by RCRA
§7003 actions
Violations that Not addressed, but Incorporates Bruce Diamond's memo requiring settiemert of legal and financial obligations
cannot be undone | implement Bruce Diamond's | before regaining acceptability.
8/29/88 memo. :
Definition of Defines accumutation of =~ ={~ Further defines dé minimus and tomrects policy defirition by Stating that “thé accumuiation |
de minimus 1 qallorvacre/day or less of liquid between liners that are controlled by leachate collecuon systems does not involve 3
releases between landfill liners release to the envirenment.’ )
to be de minimus.
Pre-SARA vs. Makes a distinction. Eliminates the distinction.
Post-SARA -
Review of Grants Regional Admini- Gives facility a right to have unacceptabilily assessment reviewed by Regional
Unacceptability strator or State official Administrator.
Assessnient discretion to provide or not
provide such review.
Judicial or Not addressed. Facilities ramain 1macrentahle during iudicial or administrative challenges to corrective
Administrative action requirements, unless interim steps are taken (i.e., an interim agreement may be in
Challenges io place wiln Stule, makiry iaciiity acceptable during this periog).
Corrective Action :
Requirements
bb Samples Not specifically Samples of CERCLA wastes being sent off-site to labs for testing are not subject to the
nd Treatability addressed. rule; wastes from lab tests may not be sent back to the original site unless there is no
Samples commercially available capacity, or an on-site remedy has been selected which will be able}
manage the wastes safely (in either case, approval from an GSC must be obtained prior to
‘ shipping). Treatability study materials are exempt if handled consistent with 40 CFR
261.4{c), *Treatability Studies Sample Exemption.*
Criminal Discretion should be Criminal violations are relevant where an indictment is issued.
Violations used when determining : '
what criminal violations
are relevant violations.
POTWs Refers to another EPA policy.| Addressed.
Uninspected Not specifically *EPA wiil determine if there are relevant releases or relevant violatons at a tagility prier to
Facilities addressed. its inttial receipt of CERCLA waste." Preamble says compliance inspections and/ar facility
assessments will generally be necessary components of such affirmatve determinations,
although the agency will rely on reasonable current inspection information where available.
Release As addressed by Air emissions not otherwise permitted are considered releases if they exceed new
To Air §101(22) of CERCLA. standards in 40 CFR 264/265 subparts AA and BB. This rule, covering emissicns from
equipment leaks and process vents, was made final June 21, 19%0.
Inspection Compliance inspection Inspection frequency removed from rule but addressed in preamble.
Frequency required 6 moniths prior
to receipt of CERCLA

waste.
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United States EPA 9834. 11FSa
Environmental Protection September 19, 1993

Agency

Solid Waste and Emergency Response

EPA Environmental
Fact Sheet Update

PROCEDURES FOR PLANNING AND
IMPLEMENTING OFF-SITE RESPONSE
ACTIONS

BACKGROUND On November 5, 1985 EPA published a policy to ensure that wastes
shipped off-site from CERCLA clean-ups were sent to environmentally sound waste
management facilities. When CERCLA was reauthorized in 1986, Congress
incorporated this policy into §121(d)(3) of the CERCLA statute. The policy was
subsequently updated and on September 22, 1993 the final rule, Procedures for
Planning and Implementing Off-site Response Actions (the Off-site Rule), was
published in the Federal Register. This rule codifies the statute and previous policy
by describing the criteria that off-site waste management facilities must meet when
taking waste from CERCLA sites and the procedures that EPA must follow when
making determinations on the acceptability of these facilities.

APPLICABILITY  The off-site rule applies to:

all CERCLA remedial or removal actions

actions taken under §311 of the Clean Water Act

the clean-up of Federal facilities under §120 of SARA
Superfund-ﬁnanced response actions

State-lead enforcement actions if CERCLA funds are used

Lab samples and treatability samples from these facilities are generally exempt
from this rule.

For further information, please call the RCRA/SUPERFUND Hotline,
Monday through Friday, 8:30 a.m. to 7:30 p.m., EST.

National Toli-Free: (800) 424-9346
FOR MORE IN- Washington, DC area (703) 920-9810
FORMATION For the Hearing Impaired (TDD) (800) 553-7672

(703) 486-3323
Please send written requests to:
Superfund Docket (0S-245)
U.S. Environmental Protection Agency
401 M Street, SW
Washington, DC 20460



CRITERIA All facilities receiving off-sitt CERCLA wastes must be in physical compli-
ance with all applicable State and Federal requirements.

At RCRA Subtitle C land disposal facilities:
There should be no releases at the receiving unit

Releases must be cotrolled under RCRA corrective action at
all other units

At RCRA Subtitle C treatment and storage facilities:
There should be no releases at the receiving unit

All environmentally significant releases at other units must be
controlled under RCRA corrective action

At all other types of facilities:

Environmentally significant releases must be controlled under
an appropriate corrective action authority

NOTIFICATION EPA must determine whether a facility is acceptable before that facility can
receive off-site waste.

If EPA finds that a facility has violations or relcases
that may make it unacceptable the facility is notified
In wrting.

Facilities may ask for a meeting to discuss the determina
tion.

Any new information from the facilitiy will be evaluated
within 60 days of the initial notice.

The facility may ask the Regional Administrator to recon
sider the final determination. (Reconsideration does not
stay the determination.)

CHANGES The Off-site Rule is very similar to previous policy, with only a few differ-
FROM POLICY ences. The rule:

Eliminates the differences in acceptability critenia
for pre-SARA and post-Sara facilities

Does not apply to actions taken under RCRA §7003

Provides facilities with a right to have unacceptabiity determi
nations reviewed by the Regional Administrator

Clarifies that criminal violations are always considered
relevant violations where an indictment is issued



United States EPA 9834.11F:
Environmental Protection  September 199

Regional Off-site Contacts e
gency

REMEMBER

@ The Off-site Rule applies to any

February, 1993

Solid Waste and Emergency Response

Region 1 Lynn Hanifan  (617) 573-5755 sEPA Overview of the
remedial or removal action under any
CERCLA authority or using any Fund Off-site Rule
money; response actions under §311 of
the Clean Water Act (except cleanup of Region2  Greg Zaccardi  (212)264-9504 for OSCs and RPMs

petroleum products); and cleanups at
Federal Facllities under §120 of SARA.

l@ Ensure that a receiving facllity’'s
permit or interim status authorizes the
receipt of the wastes anticlpated to be
transferred.

Region 3

Region 4

Sarah Caspar (215)597-8174

Edmund Burks  (404)347-7603

The Procedures for Planning and
Implementing Off-site Response Actions
(September 22, 1993) describes
procedures that shouldbe observedwhen
a response action under the
Comprehensive Environmental
Response, Compensation and Liability
Act (CERCLA) involves off-site storage,

Region 5  Gertrude

Matuschkovitz (312)353-7921 treatment, or disposal of CERCLA waste.
‘f) The purpose of the Off-site Rule is to
Contact the appropriate ROC avoid having wastes from CERCLA-
immediately prior to sending wastes off- Region 6  Ron Shannon (214)255-2192 authorized or -Funded response actions
site to ensure the receiving faclity Is contribute to present or future
acceptable. environmental problems by directingthese
wastes to management units determined

Region 7  Gerald McKinney (913)551-7816 to be environmentally sound.

@ Wastes that are treated on-site are

CERCLA §121(d)(3) requires that
hazardous substances, pollutants or
contaminants transferred oftf-site for

still subject to the rule when transferred Region 8  Terry Brown (303)293-1823
off-site. treatment, storage or disposal during a
CERCLA response action be transferred
: ) ) to a facility operating in compliance with
Region§  Diane Bodine  (415)744-2130 §3004 and §3005 of RCRA and all other

zﬁ) PRPs must have prior approval from

an OSC before sending wastetoa facility in
an emergency situation when human heaith
or the environment is threatened.

Region 10 Ron Lillich

(206)553-6646

applicable Federal laws and all applicable
state requirements.



Role Of OSCs and RPMs

OSCs and RPMs play a critical roie
in ensuring effective implementation ofthe
Off-site Rule. They must determine if the
facility's permit orinterim status authorizes:
1) the receipt of the wastes that would be
transported to the facility; and 2) the
process contemplated for the waste. They
are also responsible for contacting the
Regional Off-site Contact (ROC) in the
regionwhere the receiving facility is located
prior to wastes being shipped.

]
Acceptability Status
The ROC will provide the current

acceptability status of the facility to receive
CERCLA waste. Often, an off-site
determination is specific to particular units
within a facility, rather than to an entire
facility. Because of the dynamic nature of
compliance conditions at these units or
facilities, itisimportanttorecheckafacility's
status prior to each shipment of waste.

A facility that has received a notice
of unacceptability (issued by the ROC)
- has a 60-day period during which it may
continue to receive CERCLA wastes while
itaddresses the violations cited. The ROC
and OSC/RPM should maintain close
coordination throughoutthe 60-day period.
On the 60th day after issuance of the
unacceptability notice, the OSC or RPM
must stop transter of wastes to the tacility
and/or stopthe transfer of CERCLA waste

already received by the facility from its storage
unit to an unacceptable unit if the facility or
receiving unit has not regained its
acceptability. Transfers within a facility are
more difficult for a ROC to monitor and thus
the Agency contemplates that restrictions on
such transfers under the Off-site Rule will be
included in contracts tor oft-site disposal or
treatment of wastes. If the primary facility
becomes unacceptable, the acceptability
status of the backup or secondary receiving
facility must be checked with the ROC.

The disposal contract between the
Agency and the company chosen to manage
the disposal of CERCLA wastes off-site
should specify the primary facilities that will
receive the wastes tor ultimate treatment,
storage or disposal, as well as alternate
facilities.

L]
Emergencies

Although compliance with the rule is
mandatory forremoval and remedial actions,
OSCs may determine that an emergency
exists and that the need for fast action
prevents ensuring that all of the criteriain the
rule are met. This exemption may be used if
the OSC believes the threatto human health
and the environment posed by the
substances requires aremovalactionwithout
observing the rule procecures. Temporary
solutions, such as interim storage, shouldbe
considered to allow time to locate an
acceptable facility. If this € xemption is used,
the OSC mustprovide a written explanation
to the Regional Administrator within 60 days
of taking the action.

Inspections

OSCs and RPMs do not have the
authority to conduct inspections for
purpose of compliance determinations
under the rule. If a facility has not been
inspected for otf-site acceptability, contact
the ROCtogetthatfacility onthe inspection
schedule. In emergency situations, the
OSC should make every effort to use the
most environmentally sound facility.

If you have any questions regarding the Off-
site Rule, contact Ellen Epstein at (202)260-

4849.
S —
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approved unless the State approving-
agency finds that the briefings and
critiques are an integral part of the: .
course and do not preesde or follows
solo flying hours which exceed the -
minimum number ofsola flying hours
for the course in 14 part 141, The
maximum number of hours of preflight
briefings and postflight critiques which
may be approved for these courses may

not, when added togather, exceed 25 . - .

percent of the approved hours of flight
instruction. ) M

(Authority: 38 U,

2131) L | .

- (4) Waiver of limitation in approvable
course hours. {i) Flight schools that
wish to have-a greater pumber of hours
of dual fliglex; gtmcd ag:x(;hr;:(‘ll)e(tiil)th?n
are permitt paragrap 1)(ii) o
this section, may seek an administrative
review of their approval by the Director,
Education Service. Requests for such a
review should be made:in writing to the
Director of the VA facility hav_lnﬁ
jurisdiction over the flight school. The_
request should— = * " : -

- - gt

(iii) The limit on the pumber of hours -

of solo flight instruction found in
paragraph (h)(1)(i) of this section may
not be wai ; .

i :
(Authority: 38 U.S.C. 3032(f), 3231(f); 10
USC. 2131@) . . .| -
(i) Charges. The appropriate Staté
pproving agency shallza;::grovo charges

a
for tuition and fees for ea

sC 3&?2' 2 45.2@‘; 10Us.c. Wisconsin authorized State program in

flight tourse Margaret Millard, Wisconsin

may grant Final Authorization to States
to operate their hazardous waste
management programs in lieu of the .
Federal program. EPA uses part 272 of
title 40 of the Code of Federal
Regulations (40 CFR part 272) to
provide notice of the authorization-
status of State programs, and to
incorporate by reference those
provisions of State statutes and
regulations that EPA will enforce under
RCRA section 3008. Thus, EPA intends
to incorporate by reference the

40 CFR part 272: The purpose-of this

action is to incorporate by reference -~..-.. i
.. 605(b), I hereby certify that this action
- will not-have a significant economic

EPA’s approval of recent revisions to
Wiscansin's program:. - )
DATES: This document will be effective
November 22, 1993 unless EPA: -
publishes a prior Federal (FR)
action withdrawing this immediate final-
‘rule. All comments on this action must’
be received by the close of business
October 22, 19893. Thie incorporation by
reference of certain Wisconsin statutes
and regulations was approved by the
Director of the Fedaral Register as of
November 22, 1993, i1i &ccordance with -
5 U.S.C. 552(a) and 1 CFR part 51.
ADDRESSES: Written comments should
be sent to Margaret Millard, Wisconsin
Regulatory Specialist, Office of RCRA,
U.S. EPA Region V, 77 West Jackson
Boulevard, HRM-7], Chicago, Illinois
60604, (312) 353-1440, -
FOR FURTHER INFORMATION CONTACT: t
tory .

exclusive of charges foi tuition and fees  Specialist, Office of RCRA, U.S: EPA. -~

for solo flying hours which exceed the
maximum 'ﬁ;m.ltted under paragraph’
(h)(1)(i) of this section and for preflight
briefings and postflight critiqugs which
precede or follow the excéss sglo hours.

[FR Doc. 93-22064 Filed 9-2163; 8:45 am}-*
BILLUNG CODE §320-01-U-M - ’

ENVIRONMENTAL PROTECTION

AGENCY -
' 40CFRPartz;2 .- .
(FRL-4698-0} =~ © .~ .o g
Hazardous Wasts Management
Program: Incorporation by Reference

of Approved State Hazardous Waste
Program for Wisconsin .

AGENCY: Environmental Protectipn': .
Agency. :

ACTION: Immediate final rule.

SUMMARY: Under the Resource " .
Conservation and Recovery Act of 1978,
as amended (RCRA), the United States

. State hazardous

Region V, 77 West Jackson Boulevard,
HRM-7], Chicago, llinois 60604, (312)
353-1440. © S
Background s

- “Effective April 24, 1080, and May 29, "
- 1990, EPA incorporated by reference:

Wisconsin'’s then authorized hazardous -

waste program (ses 54 FR 7422 and 55

. FR 11910). Effective April 24, 1992, (see

57 FR 15029) EPA granted Wisconsin
additional authorization. In this notice,
EPA is incorporsting the currently

* authorized State hazardous waste-

P in Wisconsin. :
- EPA provides both notice of its-

approval of State programs in 40 CFR
part 272, and incorporates by reference
therein the State statutes an

regulations that EPA will enforce under
section 3008 of RCRA. This effort will
provide clearer notice to the public of:
the scope of the authorized program in

isconsin. - .

Revisions to Wisconsin’s and other -

Fodora) statutory o
statut:

n when Fede ory or

ecassary
Environmental Protection Agency (EPA) regulatory autharity is modified. The: .

‘Tequirements

‘contained in'a pro

~as foll

incorporation by reference of
Wisconsin’s authorized pro in
subpart YY of part 272 is intended to
enhance the public’s ability to discern
the current status of the authorized State
program and clarify the extent of
Federal enforcement authority. For a
fuller explanation of EPA's -
incorporation by reference of '
Wisconsin’s authorized hazardous waste
progiiq‘m. see 54 FR 7422 (February 21,
1989). . ’

Certification Under the Regulatory

Flexibility Act ©~ -~

t ta the provisians of 5 U.S.C.

P

impact on a substantial number of small
entities. It intends to incorporate by

.reference the decision already made to

authorize. Wisconsin's pr and has
.00 separate.effect on handlers of

hazardous waste in the State or upon .-
small entities. This rule, therefore, does -

_not require a regulatory flexibility -~ -

analysis, ..

41 etLiie i H.dae

- CompHasics With Execuive Order
=27 A

1229'1.- pues ] -'. et o
" “The Office of Management and Budget
hag exempted this rule from the- :
1ents of section 3 of Executive
Order 12201, = :

Paperwork Reduction Act ..

" Undar the Paperwork Reduction Act,

44 U.S.C. 3501 et seq., Federal agencies
must consider the paperwork burden
imposed by any tion

sed ruls or a final

rule. This rule not impose any

- information requirements upon the
- regulated community, * * -

List of Subjects in 40 CFR Part 272
“~Administrative practiceand -
procedure; Confidential business
information; Environmental Protection,
Hazardous waste tranisportation, -
Hazardous wasts, Incorporation by
reference, Indien lands, g
Intergovernmental relations, Penalties,
Reporting and recordkeeping - .
requirements, Water pollution control,
Watersupply.- .~ =~ - - . . .
Dated: August 9, 1993.

David A. Ullrich,.

Acting Regional Administrator. |
For the reasons set forth in the .
preamble, 40 CFR part 272 is amended
PART 272—APPROVED STATE
HAZARDOUS WASTE MANAGEMENT

' PROGRAMS -

1, The authority citation for part 272
continues to read as follows:
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Authority: Secs. 2002(a), 3008, and 7004(b)
of the Solid Wasts Disposal Act; as amended
by the Resource Conservation and Recovery
Act, 42 U.S.C. 6912(a), 6926, and 6974(b).

2. Section 272.2500;;&&10‘
Authorization, is remeved.

3. Section 272.2501 is revised to read
as follows:

§272.2501 Wisconsin State administered
program; final authorization.

Pursuant to section 3006(b) of RCRA,
42 U.S.C. 6926(b): Wisconsin has final
authorization for the following elements
as submitted ﬁo EPA ifn V;;s:fnsin 8 base
program application for
authorizatu?n which was approved by .
EPA effective on January 31, 19886.
Subsequent program revision
applications were approved effective on
June 6, 1989, January 22, 1990, and
April 24, 1992.

State Statutes and Regnhﬁm

(a) The Wisconsin statutes and
" regulations cited in this paragraph are
incorporated by reference as part of the
hazardous waste management program. .
under subtitle C of RCRA, 42 U.S.C, .
6921 et seq. .

(1) EPA Approved Wisconsin

. Statutory Requirements Applicable to .

the Hazardous Waste Management. .. ..
Program, (dated A 8,1903).

(EZ&IEPA Approve Wlscxnsiﬁ bh; »
Regulatory Requirements Applicable to
the Hamrdryous Waste Management

gram (dated August 9, 1993).-
reg(?xlla 'l'he followinrgg;tlsxtes and
tions conce: tate
enforcement, although not incorporated. ...
by reference for enforcement purposes, - .
art of the authorized State program:

(8 Wisconsin Statutes, Volume 1,.- ;
§§19.21; 19.31; 19.32(2) and (5); e
19.35(3) and (4); 19.36; 19.37(1). and(Z].
‘Wisconsin Statutes, Volume 3, .. .. -
§§144.69-144.72; 144.73-144.74; - .
144.76(2) and (3); Wisconsin Statutes .
Voluma 4, §§ 227.07; 227.09; 227.14;
227.51; and Wisconsin Statutes Vol‘umo
5, § 803.09 (1985-86).

(2) Wisconsin Administrative Code
Volume 1, § NR: 2.19; 2.195(1); and
2.195(5) (effective April 1, 1984); -

- Wisconsin Administrative Code,
Volume 12, § NR: 680.06(12) (eﬁectlvo
March 1, 1991). :

4.-Appendix A to part 272, State
Requirements, is amended by re
the Appendix heading and ndding the
center heading “Missouri” above the
listing, and adding in alphabetical order
“Wisconsin” and its listing to madas <
follows:

Appendix A to Part 272—Stite-
Requirements
. . * .

MISSOURI
L ] - - L] L ]
WISCONSIN

The statutory provisions include:

Wisconsin Statutes, Volume 3, Sections:
144.01; 144.43—433; 144.44 (e

144.44(4)(a)); 144.441(1)(2); 144.441(3) (1),
(f), and (g); 144.441(4) (a) and (c)~(g):
144.441(6); 144.442(1), (4)~(11); 144.443;
144.444; 144.60-144.63; and 144.64 (2)3)
(except for 144.84(2)(e)(1)).

The regulatory provisions include:
Wisconsin Administrativo Code. Volume }2.
605.02; 605.04—605.11: Appendlx lI. i, v
and V; 610.01-810.09(2); 615.01—- .
615.13(2)(b); 620.01; 620.04-620.10(3); ' -
620.14; 625.04(4); 625.05(1)-625.07(7){(c)12;
625.12(1) and (2); 630.02; 630.04—
630.40(3)(c); 635.02; 635.05-638.16(17)(d); -
635.17(1), (2) and (3); 840.02; 840.06(2)(b); -
640.09-840.22(22); 645.04-645.14;

645.17(1)(a)(1)-645.17(1)(a)3.e; 650; 655.03;. - .
__ 655.05-6585.13(13); 860.02; 660.08-660.20(2);..
" 665.02; 665.05(1)-665.10(2); 670.06—

670.11(2)(d)3; 675.01-675.30(6); 680.01~
680.51(5); 685.02; 685.05-685.08(13)(b).

_ [FR Doc. 93-23071 mod 9-21-93. 8:48 ami‘ ne

" the S

‘40 CFR Part 300

(FRL-3718-7] e T
'RIN20SO-AC3S. - .. ......ooo

Amendment to the Naﬂonal Oll and
Hazardous Substances Pollution,,
Contingency Plan; Procedurss for .
Planning and Implomontlng Oft-Site ...
Responu Actions .

-- AGENCYS Environmental Protection
Agency(mA) O3 PR 23S RT3
ACTION: Final rule. DS el

R

in

o é.s"*:"“;zz"*
on Agency (EPA) is today -
.,,.amending the National Oil and: . -~
Ham:dous Substanca Pollution: = ~
ﬂr.n“glancyPlan(‘VCP ’). Today's **
e implements the requirements
of the Comprehandvo Environmental -
Response, Com tion and Liability.
Act (“CERCLA") (as amended by the
Su d Amendments and -

. Reauthorization Act of 1886 (SARA))

and includes certain additional
requirements that EPA findstobe
appropriate. CERCLA describes -

proce ures that must be observed when

onse action under CERCLA
invo ves off-site ement of
CERCLA hazardous ces,

pollutants or contaminants (hereinafter -

referred to as “CERCLA wastes”)
resulting from CERCLA decision
documents signed aRter the enactment of
SARA (i.e., after October 17, 1986). This
rule also makes these procedures

_ iii. Pederally-permi

-applicable to off-site management of
CERCLA wastes resulting from CER
decision documents signed before the
enactment of SARA. Prior to this rule,
EPA managed the off-site transfer of
CERCLA wastes according to the May
1985 off-site policy (published in the
Federal on November 5, 1985), -
as revised November 13, 1987 (OSWER
Directive No. 9834.11). :

DATES: Effective: The final rule is
effective October 22, 1993.

CERCLA section 305 provides for a
legislative veto of regulations
promulgated under CERCLA. Although
INS v. Chadha. 462 U.S. 919, 103 S.Ct.

" 2764 (1983), cast the validity of the

legislative veto into question, EPA has
transmitted a copy of this tion to
of the Senate and the Clerk
of the House of Representatives. If any
action by Congress calls the effective
date of this regulation into question,

. EPA wllal‘fublish notice of clariﬁcation

in the Federal Register. - :
ADDRESSES: The official record for this
rulemaking {s located in the Superfund
Docket, U.S. Environmental Protection:

- Agency (0S-245), 401 M Street SW.,

room 2427, Washington, DC 20460 (202/
260-3046) and is available for public -
on from 9 a.m. to 4 p.m.,
Monday through Friday, excluding
holldays The docket number is 121~

.. POS.
- FOR Fumum INFORMA‘I'ION CONTACT:

- Ellen Epstein, RCRA Enforcement -

* Division, Office of Waste Programs
Enforcement {OS-520), Environmental
Protection Agency, 401 M Street, SW.,

‘Washington, DC 20460, Phone (202)

260-4849, of the RCRA Superfund
Hotline (800) 424-9346 (or (703) 920-

* 9810 in the Washington, _DC.
-meu-opolitan area)* -

S summmmmm«
*~ Table of Coritents "

L Authority .
1L Introduction .
L. Background '
- IV. Discussion of thl Rule
A. Applicability
1. CERCLA Wastes Affocted
i. Laboratory Samples
Hi Claritiation.s
iil. on Subsequent Transfers-
of CERCLA wastes -
2. Actions Affected .
i. Enforcement Actlviﬁes
ii. Actions under CERCLA Section 120
ttod releases. .
iv. Definition of Site
3. RCRA Section 7003 Actions
4. Removals- ’
8. Pre-SARA v. Post-SARA Actions
B. Determining Acceptability
1. State Role
2. EPA’s Role
3. Disputes between States and EPA
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4. No Cooperative Agreement Requirement
S. Facility Aweptabulty Status
C g;tmcrmlning Accoptabillty—Compllanca
teria
-1. Inspection Requlmmnh
2. Receiving Unit 25~
3. Pacility . LoTE
4. Relevant Vtolatmns .
§. Minimum Technology Requlmments
(MTRs)
6. Facilities Operating Under a RCRA
Exemption and Non-RCRA Facilities
D. Determining Aweptabnlity-Releam
1. Identifying Releases - - - o
2. De Minimis Release' T TR
3. Releases:to the Ajr ~ 5 1€ [a1°23%s
4. Othe;;elmeiﬂ' ;;tablh;y« 35ad 2N
E. Notifieation of Acce e
1. Management Options ﬁarmqﬁ\
Acceptability . . - s
2. Potential Unacceptability. . .
F.Review Procedures " “
1. Agency Response Time ™~ '7'°°
2. Notification of lxnmedlate K
Unacceptability ™ -
3. Potentially Responsible Pa:ﬁu
G. Due Process Issues =~ ~ - -
1. Potential Loss of Business~:~
2. Payment of Penelties
3. Review of Determination Docislon .
4. Review Procedures..- . ..y . -~ -0z
5. Notification of Decisiong ;.- ... s
H. Re-evaluation of Unaweptabillty
1. Thresholds/Enforceable ts
2 Co;rectlvo ‘?‘;:tmnlcomrlo;l lglbﬁelew
3. Releases and Regaining ity
4. Regaining Physical Compliance at
Treatment and Storage Facﬂities )
. Implementation i
J. Manifest Requirements -~ -- "~ -
V. Regulatory Analysis SRR
A.R tory Impact Analysis. .- --
B. Regulatory Flexibility Act -. .. ..
C. Paperwork Reduction Act ..
V1. Supplementary Document

L Authority = - ae.ad ne

Sections 104(c)(3};, 105, and m(d)(s)
of the Compreliensive Environmental
Response, Compensation anid Ligbi]

Act of 1980 (“CERCLA"), as aniende

by the Superfund Amendments and -
Reauthorization Act of 1986 (“SARA")
(42 U.S.C. 9604(c)(3), 9603, 8621(d)(3));
section 311(c)(2) of the Clean Water Act
(33 U.S.C. 1321(c)(2)); Executive.Order
12580 (52 FR 2923, January. 29, 1987);
and Executive Order 12777 (56 FR
54757, October 22, 1991). -

IL Introductmn

Today's final rule amends the
National Oil and Hazardous Substances
Pollution Contingency Plan (“NCP"), 40
CFR part 300, by adding a new .

§ 300.440. The May 1985 off-site policy
(50 FR 45933—-45937 (November 5,

1985)), as revised by the Procedures for -

Implementing Off-site Responss Actlons
of November 13, 1987 (OSWER
Directive No. 9834.11), (heminaﬁer
known as the “Off-site Policy”), is

supexseded by this rule. *~

" section.121, and

" The purpose of this off-site regulation
is to avoid having CERCLA wastes from
CERCLA-authorized or -funded -

response actions contribute to present or

future environmental problems by -
directing these wastes to management

. units determinad to be environmentally.

sound. Con and EPA have always
believed that a CERCLA cleanup should
be more than a relocation of
environmental problems. and have ...
attempted to ensure the proper

treatment and disposal ¢ ofI:E:RCLA

) wastes mmova(gﬁ'o'pf a.CERCLA site..

tlm&ht rocess set out in

.thismleﬁo:ensuzins

" . wastes are

.anly.to properly-
permitted facilities that bave po relevant

" violations.or uncontrolled releases, -

assures that the receipt of CERCLA
waste will not pose adverse eﬁfects on. -
the environment. -

The off-site reggﬂation should help
prevent the aggravation of conditions at
problem sites and reduce the - .
government’s and the erfund'

otential liability b
p o v.ﬁq smumufer of
wastes xn

%11110 l?ule sﬁould-also help e&gt]l::t

off-site transfer decisions are made in an
environmentally sensible manner,

- consistent with sound public.policy and
. business pracﬁ

The reqmrements of this rule are
integral components of the *'selection of
remedial action” provision in CERCLA
eir proper
application. will help to ensure that
response actions selected are protsctive -
of human health and the environment
(consistent with-CERCLA section
121(b)(1) and, more generally, with

_section 104(a}(1)).

...Today's final rule implements the
ments of section 121(d)(3) of:. -

CERCLA, which provides that in the, .
case of any CERCLA response, action -

involving the off-site transfer of eny

" hazardous substance, pollutant, or - -

contaminant (CERCLA waste), that

. CERCLA waste may only be placed in’ &

facility that is in compliance with the -

Resource Conservation and Recov

Act (RCRA) (or other applicable F

law) and apphcablo State reqmmments.
%31 es that for “land disposal

facilitias. ere may be no transfer of

CERCLA wastes to a unit with releases,

- and any releases at other units must be
_controlled.

Although CERCLA section 121(d)(3)
applies compliance criteria toall -
facilities, it applies “release” criteria_
only to RCRA subtitle C land disposal
facilities. EPA believes, as a matter of

‘policy, that some release criteria should’
also be applied to all facilities that

-«simllar cleanup -
. authorized;un a:CERCLAbefomtho -

-311.0

- on thasa criteria; Tharule

receive CERCLA wastes from CERCLA

authorized or funded actions, -
including RCRA treatment, storage, and-
permxt- rule facilities, and any non-

subtitle C facilities (such as
subtitle D facilities or facilities '
permitted to receive hazardous. -
substance wastes under the Toxic -
Substances Control Act (TSCA)) 1. The- -
Agency believes that such a will
further the protection of human health
and the environment, and the- -

developmant of a sound and consistent

ublic pelicy:itawould:alsa serve to
gHKhentho goals reflected im(ERCLA
section 121(d)(3).. -

Similarly, although SARA section
121(b) provide&thnt.CERCLA section
121 (and thus section 121(d)(3)) applies
to actions arising from -SARA -
decision documents
that it is.logical and appropriate to- -

. appl{ this rule to CERCLA. wastes -

from two other categories of :
actions: those-

enactment of SARA, and those ... .-

_performed under.the National: -:

Conﬁ:gg.?lm -pursirant to sectlon
&lean Water Act-{(fornon- .
petroleum products). Accordingly, this

rule applies ta a number of situations in -

addition to those expressly set out in -
section 121(d)}(3) of CERCLA.. -
Today’s-final rule establishes the
criteria and, pracedures for determining
whether facili es are acceptable for the
off-site-receipt of CERCLA weste from
CERCLA-authorized or-funded
response actions-and outlines the

CERCLA wastes gnd actions affected By :

the criteria.. It-establishes.compliance-
criteria and-releass.criteria; and::> -
establishes a process: for determining
whether facilities-dre. ble based
ves the-
final decision of oﬁ-nitemptabxhty
with b mf:'r aod:

rtunity. cmmn :

tial consultation with: the Stato
in which the off-site- faclmy is located.
T L) S 34 i3

TSCA ttad bdli .
re:::vn CER&T wastes is m m;"m
mdnlunﬂndimuwithnmﬁdmy tlum.
m of relevant :o’aﬂans ator he
receiving unit. The relesss finding for'a ‘l'SCA
facility is basad on the presancs ar ebsencs of
environmentaily raleasss

the hdllty (Lo..

nnduusmal’od.ﬂm
zmm(b)umsmmd-ﬂmm.
of CERCLA section 121 shall not

npplywnymodinlmnhwhlchthokmrd: :

of Decision (“ROD"} was signed, or the consent-
decres lodged, before the dats of enactment of | i
Smmmnlﬁlemﬁdu&nﬂm

v,2EPA believes

ta
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The final rule outlines the State’s role in
the off-site acceptability determination-
and ensures that States will remain
active participants in the = . :
decisionsmaking process. Th# rule also
establishes procedures for notification
of unacceptability, appeals of ’
unacceptability determinations, and re-
evaluation of unacceptability
determinations.

Under the rule, the policy of applying
off-site requirements to actions taken
under section 7003 of the Solid Waste
Disposal Act, as amended by RCRA, is
discontinued. :

IIL. Background . _

" From the beginning of the CERCLA
program, Congress has mandated that
CERCLA wastes be treated, stored, and
disposed of in an environmentally
sound manner. Section 104(c)(3) of

CERCLA, as originally enacted in 1980, ..

required States to ensurse the availability
of a hazardous waste disposal facility in
compliance with RCRA subtitle C for
receipt of hazardous waste from Fund-
financed remedial actions. . )
In January 1983, EPA issued Guidance
on the Requirements for Selectingan . -
Off-Site Option in a Superfund
Response Action. This guidance on
the off-site transfer of CERCLA wastes .
required a facility inspection and that'
all major violations at the facility be
corrected in order for the facility to
receive CERCLA wastes from remedial *
or removal actions. EPA’s May 1985
. *“Procedures for Planning and
Implementing Off-Site Response
Actions” (50 FR 45933) detailed the
criteria for evaluating the acceptability.

The NCP, revised in November 1985 -
(40 CFR part 300), incorporated- -~~~
requirements for off-site receipt of * * *"
CERCLA waste. The NCP, at 40 CFR . -~
300.68(a)(3), required that facilities have:
permits, or other appropriate
authorization to operate, in order to be
acceptable for receiving off-site CERCLA
waste. :

SARA reaffirmed the rationale :
embodied in CERCLA section 104(c)(3)
and the May 1985 Off-site Policy. -~ =
Section 121(d}(3) of CERCLA, as added
by SARA, expiicitiy provides that in the:
case of any CERCLA “removal or -
remedial action involving the transfer of
any hazardous substance ar pollutant or
contaminant off-site,” such transfer
shallonlybetoa facilit%operating in -
compliance with the Solid Waste

Disposal Act (as amended by RCRA and.  *

the Hazardous and Solid Waste
Amendments (HSWA)), or, where
applicable, the Toxic Substances
-Control Act (TSCA), or other applicable -
Federal law, and all applicable State

¢

:contained in
received over 75 specific comments on .

" codifies the requirements contained

_.to this rule, which
lit; Superfund Docket.
of facilities to receive CERCLA wastes. =~ .. .

requiréﬁ:ents. The section also requires

. that receiving units at land disposal

facilities have no releases of hazardous -
wastes or hazardous constituents and
that any releases from other units ata .

" land disposal facility be controlled by a.
- RCRA corrective action program.

Finally, EPA issued revised
procedures for implementing off-site
response actions on November 13, 1987,
as a memorandum from J. Winston
Porter, Assistant Administrator for Solid
Waste and Emergency Response, to the
EPA Regional Administrators (OSWER. -
Directive No. 9834.11) (the “Off-site - -
Policy’’). These procedures, which were
effective inmediately, provided - - -

guidance on complying with the SARA .~

requirements, updated the 1985 Off-site.
Policy, and provided detailed

. oat

procedures for issuing and reviewing - -

unacceptability determinations.s - = .-

the NCP on November. 29, 1988 (53 FR,
48218) to implement the requirements
of CERCLA section 121(d)(3), and to add
certain appropriate requirements .
e Off-site Palicy. EPA ...

the Proposed rule and has
analyzed

those comments and made - -

changes a$ appropriate in promulgating, . gARA decision documents-hasbeen’

today's rule. Today’s final rule (the |
“Off-site Rule”) implementsand .. .
in
CERCLA section 121(d)(3), and .

incorporates many provisions of the Off- _
_site Policy. Specific responses to the
comments received are set out below, or._

in the “Comment-Response Document”

IV. Discussion of Final Rule

" The Off-site Rule generally provides
“that a facility used for the off-site
management of CERCLA wastes must be:

in physical compliance with RCRA or

- other applicable Federal and State laws..

In addition, the following criteria must :
bemet: .- .

o Units receiving CERCLA wastes at
RCRA subtitle C facilities must not be. -
releasing any hazardous wastes,
hazardous constituents or hazardous
substances; .

o Receiving units at subtitle C land
disposal facilities must meet minimum
t ology requirements;

" e All releases from non-receiving -
units at land disposal facilities must be
addressed by a corrective action

&rsﬂ-am prior to using any unit at the -

cility; and- - - A
o Environmentally significant ~ -

releases from non-receiving units at

> For additional discussion on the background of
this rule, see the rule at 33 FR 48219-20-

(November 29, 1988).

.The Agency proposed amendments ta..-

I S

is available from the .

PR TSt L B AT

Subtitle C treatment and storage
facilities, and from all units at other-
than-Subtitle C facilities, must also be
addressed by a corrective action
?ro%am prior to using any unit at the
acility for the management of CERCLA
wastes. )

The Rule provides procedures for EPA
to notify the facility i?EPA determines
that the facility is unacceptable. It also
provides an opportunity for the owner/
operator to discuss the determination
with the appropriate government

- official, and if still unsatisfied, to obtain
a review of the determination by the = -
Regional Administrator.’ S

The following discussion of today's

rule describes the new § 300.440 - -
-requirements and responds to public

-~ comments received on the proposal.

Two major changes have been made’
from the proposed nile as a result of the
‘comments received: (1) EPA—not the
States—will make the final’ ' ~~ ">
determinations asta whether off-site
facilities are “acceptable’” under this
rule to receive CERCLA wastes, with -

- States being active participants during
- the decision-making process, and (2) the -
* distinction between criteria for CERCLA

wastes resulting from pre- and post-- -

removed. These changes, as well as
other comments received on the-"

- proposed rule, are distuissed below. -

A. Applicability . . -

FRIPOtS PN

1..CERCLA Wastes Affected: - - .
* _i. Laboratory samples. The proposed
rule provided that the transfer of - -
CERCLA site samples'to an off-site
“laboratory for characterization would "
not be stl;{ject to the rule based on the -
_small size of lab samples, the need for

" prompt and frequent laboratory. .. .

analysis, and the high level of.. .~
confidences that lab samples—dueto - - -
‘their value to the sending facility—will .
be prorjerly handled (53 FR 48220).
Several commenters contended that the-
exemption should be enlmged. such that
off-site requirements would also not :
apply to sample shipments from labs to
ultimate disposal or treatment facilities..
The commenters argued that requiring

- labs to segregate the small volumes of

. CERCLA wastes sent to labs for analysis
for separate handling under the Off-site
Rule would be burdensome, and
unnecessary to protect public health. A

" number of commenters also questioned

the wisdom of preventing labs from

. sending tested samples back to the site, -

as is common practice. EPAhas - .
:}\;al\lated these comments, and agrees
‘that it is not necessary to require
transfer of lab sam&le CERCLA

from labs to meet the full requirements
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of this rule for reasons discussed above
and in the preamble ta the proposed

on the principle that CERCLA actions
should not contibuta to existing
environmental problems, and that
materials generatad-from CERCLA
actions should be transferred only to
environmentally sournid facilities. Thus,
EPA does not believe it is appropriate

exempt from today’s rule. CERCLA

BDAT levels or in the ebsence of BDAT,

_ wastes, residues and other materials that treated to substantially reduce its
rule. Howaver, today’s rule is predicated are not RCRA hazardous wastes - . -

resulting from treatability studiés are -
subject to the same disposal options as
_ materials from lab characterization.
samples. Again, EPA believes that this
approach will help to facilitate prompt
site cleanups while ensuring that
CERCLA wastes are managed in en

for labs to routinely send CERCLA waste environmentally-sound manner. Non-

- samples back to CERCLA sites. p RCRA hazardous wastes that are,beins
Accordingly, EPA has identified two sent off-site for treatability studies an
options for the proper disposal of lab- that are below the quantity thresholds - -
tested samEles of CERCLA wastes. The  established in the Treatability Studies . .

Agency believes that these options, -~ Smple'mm&tion' Rulé afé similarly . .
included in the final rulé, tespond to exempt fram the requirements of the - -
commenters” concerns that unn 3 Off-site Rule.- ~

. mmry i oy ey
obstacles not be placed in the way of lab - ii. LDR resfdues. One commenter

testing, while ensuring that CERCLA - objected to applying the requirements of
wastes are handled in an the rule to transfers from a CERCLA site
environmentally-sound manner. of CERCLA waste residues m e

. First, labs may send the tested treatment standards established by the . .
‘samples and their residues to an land disposal restrictions (LDRs), .~
appropriate facility (i.e., they may treat - believing that these residues no longer -
it as material not subject to thig rule and posed’a gamrd. EPA maintains that .

transfer it to any facility that fhay legally RCRA hazardous wastes or waste:
accept such wastes); the Agency e residues me LDR treatment

P

that the vast majority of the mate - standards-are still consideted hazardous -
sent to labs from CERCLA sites will be - under RCRA; unless they no'lénger. . -
" handled under this first option. Second, - exhibit & chiaracteristic of huzardous .-

the lab'may return the CERCLA waste'  waste, or if appropriate, are delisted. ™

. sample to the site from which the Moreover, even if a waste - .
sample came if the Remiedial Project =~ ' meeting LDR treatment standardsis ...
Manager (RPM) or On-Scens . - ~-found not to be a RCRA hézardous .
Coordinator (OSC) agrees to assume - - waste,; {t may still be CERCLA waste. -

" .::Under today's nile, CERCLA waste that -

responsibility for the proper
- .. is.mot-a- RCRA. hazardous waste may be .

. manageiment of the sampleanid gives

permission for the sample to be returned _ sent-to other than-a RCRA subtitleC . -
tothesiter - . - _ , . facility for disposal (if that faciljty meets
One commenter requested thata . ... the ments of the rule), e.g.a .

.. RCRA subtitle D landfill. EPA believes
.-~ thattharule as it stands should not - .
-+ ; -prove burdensome and that it should be. -

similar exemption be applied to
CERCLA wastes sent off-site for
treatability studies. The'commenter
reasoned that information on treatability . relatively easy to find-capacity for
- is valuable, resulting in a high .- .- CERGLA. wastes, Therefore, the final- .
- confidence level that these €ERCLA ": :; ruls does not exempt CERCLA waste |
‘wastes will be' properly hiandled and - . . residues meeting LDR treatment

managed, and that treatability studies. _. standards when they are transfarred - .

promote treatment rather than disposal _ .. from the CERCLA site. - . -
of CERCLA wastes; treatment is a .- iil. Clarification on Subsequent

preferred waste mm:al?ement option - -Transfers of CERCLA Wastes. The prior
under CERCLA. Finally, theRCRA -~ comment raises the related issue of how
program has exempted treatability study the Off-site Rule applies to subsequent
wastes from most ous waste- - transfers of CERCLA waste. When a
management lﬁuiran_xenta. . " . CERCLA waste is to be transferred off-
EPA agrees with'the commenter that-.. site as part of a CERCLA fundedor = -
an exemption from thisrulefor - ° - “-authorized cleanup, the contract © -
treatability CERCLA wastesis - - implementing the decision document ~
appropriate, and that it is consjstent should identify the final dispositian
- with the approach taken in the final rule point for the CERCLA waste (i.e, the. -
for Identification and Listing Hazardous al treatment or djcsif‘osal facility), and
Waste Treatability Studies Sample any intermediate facilities that will store
Exemption (53 FR 27290, July 19, 1988).  or pre-treat the wastes (e.g., waste
Thus, those hazardous wastesata . brokers, blenders). All such facilities _.
CERCLA site that are being sent off-site.  would be required to be acceptable ~ .
for treatability studies and that meet the under the final rule. T
ments for an exemption from Once the CERCLA waste is finally

RCRA under 40 CFR 261.4(e), are also.  disposed of off-site, or treated off-site to

- taken un

""" “CERCLA ‘funds), that action is not
‘subject to the Off-sité Rule; thus, ina

mobility, toxicity, or persistence, it is no.
longer considered a CERCLA waste and
subsequent transfars of the waste would
not be regulated under this rule. - - .
However, if residues derived from the
treatment of the CERCLA waste are

RCRA hazardous wastes, they mustbe .

- managed as such under RCRA.

2. Actions Affected

i. Enforcement Activities. EPA would.”
like to clarify and respond to several . -

.commenters’ questions concerning

which enforcement activities are. . -
affected by today’s rule. The Off-site .
Rule applies only to thosa actions being.
der a CERCLA authority or

using CERCLA funds. These include’
actions taken under section 104, -

"~ CERCLA consent agreements, decrees - -

(including special covenants under . -
section 122(f)(2)(A)); Recards of
Decisions {RODs); section 106 orders,.
and actions taken under pre- -
authorizition CERCLA decision: -
documents. State response actions - :
conducted under a CERCLA: cooperative- -

-‘agreament; are also subject to the off-site -

EE I §

requirements.- * " T
- Actions which would not trigger the.

‘off-siterequirements include- .
‘notification of aspill of a reportable -

tity under CERCLA section 103,

‘cleaning up a site using only State.
‘authority and State funds (whether or
‘not the site {s listed on the Superfund -

National Priorities List (NPL)), and
conducting a voluntary cleanup
involving government oversight (e.g., by
the U.S. Coast Guard); unless under -
CERCLA 6r a CERCLA ofdif or decree.

"~ In'oné commenter’s example, if a PRP
has taken'd voluntary response action. - .~
(not under a CERCLA order and without

cost recovery action under CERCLA
section 107(a)(4)(B), the PRP may
demonstrate action “consistent with the
NCP” without having to show - S
compliance with the Off-site Rule

" il. Actions under CERCLA section 120.
The proposed rule states thatthe . -
n:gm-amenta of thisrule doapply toall .
Federal facility actions under CERCLA, .
including those taken by EPA and/or
another Federal agency under CERCLA
sections 104, 108, and 120 (53 FR .
48220). One commenter cbjected to
applying this rule to Federal facilities,
arguing that this was not equitable-
because the rule covers private party
actions at NPL sites only. The :
commenter asked that the rule only be
applied to EPA-funded or Federal-
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agency-lead CERCLA actions taken at
NPL sites.

In response, EPA does fake CERCLA
actions at private facilities that-are-not
on the NPL (e.g., enforcement actions -
and removals) and these actions are
subject to the Off-site Rule whi#t they
are conducted under CERCLA: authority
or using CERCLA money. Consistent
with CERCLA 120(a), EPA does not
believe it is appropriate to treat CERCLA
actions at non-NPL Federal facilities
differently. Thus, if a Federal agen

lans to transfer CERCLA wastes off-site
m a Federal facility under a CERCLA
authority or with CERCLA funds (as -
com ared to being transferred under
er statutory authority), the Federal
agency may transfer CERCLA wastes
onl to facilities found to be acceptdble:
or this rule. Federal facilities may
transfer CERCLA wastes off the CERCLA .
site to treatment, storage or disposal_
units on the same Federal property, but -
ly if the other units (and the larger- _
Fe eral facility or installation) meet the
requirements of this rule.
. {ii. Federally-permitted releases.In" "
the proposed rule, the Agency stated
that Federally-permitted releases should
not be routinely included within the "
concept of “‘release” for thie purposes of
section 121(d)(3). For “Federally- .
permitted releases,” as defined in NCP,
§300.5 (1990 ed.) and CERCLA section °
101(10), the government has speciﬁcally
identified the types and levels of
hazardous substances that may safely. -~
and appropriately be released (e.g., a
NPDES water discharge permit), and it
would not make sense to find a facility -
unacceptable based on the existence of
such an authorized and planned release

Of course, unauthorized releases that ™

are being studied, cleaned up,or " :
controlled under a corrective actron
portion of a permit, would not be -
considered to be “Federally’ permitted
for the urposes of this rule. .
ency further stated in the
propos rule that slthough Federall
permitted releases would not routine! y
be considered to be a *‘release’* for the.
purpose of acceptability under this rule,
if the permitted release comes to- :
constitute a threat to human health and -
the environment, the release can and -
should be considered under this rule- (53
FR 48224). .
_~ One commenter argued that EPA
- should not limit the exemption for
Federally-permitted releases. If a permit
is not sufficiently protective it should be
altered, rather than det that the.
facility is unacceptable under the Off-
site Rule. If the Agency were to decide-
not to fully exempt Federally-permitted
releases from this rule, the commenter
_ asked EPA to nirrow the limitation from.

*  considerab

~ “on-site" to this rule, an anomal

“threat" to “significant threat,” and to
clarify circumstances under which a
release is considered a threat. ,

.EPA agrees that permits that are not

: sufﬁciently protective should be

graded However, upgrading of
permrts may not address past.
contamination and the upgrading may -
take time to accomplish. Thus, until .
such permits are upgraded, or until the
threat to human health and the- '
environment is otherwise addressed
(e.g., through a corrective action order),
EPA will not send CERCLA wastes to

such facilities and thereby contribute to -
an unsound environmental situation. -

- Similarly, EPA believes it is appropriate
- to cease sending CERCLA wastes to
facilities with l-‘ederell y-permitted ~

. releases if a threat to human health or™ "
. the-environment is posed by the release

- This approach is consisteiit with -

--Agency policy and the goals of CERCIA

section 121(d)(3). It also maintains "

consistency with practices unider the'

-NCP in its handnng of Federally- *-
penmtted releases. For example, the "
A ency lists certain sites on
where an “observed release’’ has been™
- documented, even if that release was
.. Federally permitted and was within'
regulatory limits (47 FR 31188, July 16,
1982 48 FR 40865, September 8; 1983)
- 2iv. Definition of site. Ohe commenter **
requested a definition’of the term “site "
(in order to understand what ig “off-"’
site”’), and asked that the deﬁnmon
include pro “Y in the immediate
vrcinity of o
In the recent revisions to'tlie NCP, 55 _
F‘R 8840 (March 8, 1990), EPA defined

“on-site” to include all suitable a ereas in i

-very closé proximity to the . "
" contamination niecessary for s
B implementation of the response ection.

--:40 €FR 300, 400(0)(1) (1990); this
~-additional spacée would be available for. are fund

AR R

_"__ Another commenter stated that it was.

“treatment s‘ystems that require

- for staging areas. Areas not covered by .

- this definition coms, by extension,

. within the definition of “off-site.” =

" EPA believes it is essential for the ~
sound operation of the CERCLA
program to define ““on-site”” and “off-
_site” in a concerted manner. Were EPA .
" not to apply the general definition of
ous
situation would result in which .

", CERCLA wastes transferred to the "on:

site,” proximate area used for
implementation, would constitute an
off-site transfer. Moreover, such
transfers might be disallowed in man Lze
- cases where the non-receiving unit (|
“waste portion" of the stte) had releases -

. thetwerenotyetoontrolledfor

purposes of the Off-site Rule.

o NPL

area for construction, arxd:m

3. RCRA Section 7003 Actions

EPA received three comments on the
proposal not to extend this rule to-cover
cleanup actions carried out under RCRA:
section 7003 (53 FR 48221). All three
. commenters agreed with EPA that the-

-~ rule should not apply to off-site drsposal

associated with RCRA section 7003~ .
actions. Therefore, the Agency will not

ire RCRA section 7003 actions to
comply with the off-site requirements as
part of this CERCLA rulemaking. S

4. Removals

. Three commenters supported the
" proposed rule’s exemption from the
reguletion for emergency removal '
actions in situations posing a srgniﬁcant :
. threat (53 FR 48220). One of these " .
commenters asked EPA to extend the' -
. exemption to remedial actions taken in -
" situations of immediate and significant
. threat. Two commenters asked that the -
language be-modified to'confirm that - -
__private parties, as well' as government
. entities, are eligible for the exemption: -
- EPA believes that an exeniption for.
emergency removals is appropriate, and
..should also a mggly to emergencies - "
" occurring during remedial actions (e 2
occurrence or substantial threat of "=
occurrence of fire or explosion); the .~
, final rule reflects that ige. However,; .
“the Agency does not believe'it is "
. appropriate to allow privaté partiesto
usa the emergency exemptjon without

.. obtaining approval from a CERCLA On-

Soene Coordinator (OSC). This prior .

N approval requirement will avoi the .

., possibility of a responsible party
abusing the emergency exemption in
order to use unacceptable off-srt’e e n

" facilities which may be less™

. environmentally sound: Note that the L
Off-site Rule only applies to pnvate .
parties agaged in response actions that.
or ordéred under CERCLA:.

not clear what criteria the OSC should -

- use to determine that a facility in_

..noncompliance with the rule can be
used for off-site disposal.

EPA believes that the OSC should -
weigh, to the extent practicable:
exigencies of the situation; the
availability of alternative receiving.
fat:ilitiee.f:mniil the reasons fo; ltll:e iz .
primary ity’s unacceptability, the
relation to public health threats, and the
likelihood of a return to compliance. In
some situations (e.g., fire, explosion), it
may be necessary to rémove materials
off-site before an off-site facility’s
acceptability may even be reviewed. -

5. Pre-SARA v. Post-SARA Actions * _'
"In the roposed rule, EPA explamed

. the evolution of a system under which *
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different off-gite-requirements were
applied to CERCLA wastés, depending -
upon whether the CERCLA decision
document was si pre- or post-SARA
(53 FR 48220). Onommentnr argued.
for eliminating the-cénfusing
distinctions betweén: pre- and post-
SARA CERCLA wastes. Although the
statute applies only to post-SARA
decision documents, the commenter
saw no reason why these requirements
could not be extended to CERCLA
wastes from pre-SARA decision o
documents, Farticularly given the -
ambiguity of the May 1985 off-site:
policy. Several other commenters -
supported simplifying the Rule
generally.’ .
EPA agrees that eliminaling the -
different criteria for CERCLA wastes -
from pre- and post-SARA decision-

. documents would simplify the . :
understanding and implementation of -
the rule. The Agency’s ce with
the revised Off-site Policy (since: 1987)
has been that the dual is-
confusing, and potentially subject to
inconsistent interpretation. The original

reason for having different requirements -

for CERCLA wastes from pre- vs. post-
SARA decision documents was to avoid
" disrupting contracts and actions already
in place at the time SARA (and section: -
121(d})(3)) were enacted. Howaver, in’
response to the commenter's mggestion.
EPA has surveyed the existing pre-
SARA ROD contracts and the
acceptability status of facilities _
" currently receiving CERCLA wastes -
from pre-SARA actions. The~" C
information gathered indicates that few
if any CERCLA waste transfers resulting

from pre-SARA decision‘documhents =*i..-

would be disrupted by apglication of "
the newer criteria.4 Indee -
facilities receiving CERCLA wiste
already meet both the pré- and post- -
SARA criteria, in order tobe acoeptablo
to receive all CERCLA waste. The.-
elimination of separate standards. for
CERCLA wastes from pre-SARA': -
decision documents would be naithar"
burdensome nor disruptive. Therefore, . .
in the final rule, CERCLA wastes from
pre-SARA actions and CERCLA wastes.
from post-SARA actions are: tmated tho
same. .
B. Determining Acceptab:hty -
- Inits November 29, 1988, Federal
Register notice, EPA proposed, and-

requested comment on, allowing States
that were authorized to carry out the -

corrective action portions of RCRA. to .

make off-site acceptability - _.
determinaﬁou for RCRA subﬁde e

Y

'"

-national

.commenting State suggested that the -
.agen

N .added that “it appears obvious that it -

..eoﬂoaodblndnd.dlnlbmdlhhmh- .

facilities within their

jurisdictions. The Agency notod that the
*‘States often have the most direct -
responsibility over the potential.
receiving facilities * * *, and thus may
beinthebestposiﬁontomakotho '
findings under the Off-site
Rule.” (53 FR 48221) However, at the
same time, EPA noted that
off-site decision in the EPA Regional
Offices would offer the advantages of
““more easily assuring consistent.

application of the e. and dvoiding -

conflicts betw on and the:

State regardin; of a -
N facinty * (53 48222) -

en ecificall ested commant -
e oAxgwgﬂsxper quahfyyixf 3 States shonld

make off-site actep: ility -
determinations, or whether EPA Region:
should exercise that dedsion-making
authority. -

EPA recetved eight specific comments.
on the State decision-making issue. Six-
of the comments objected to allowing

- States to make the off-site. -

determinations, based on the need for- -
and concerns that.
some States might use the off-site :
authority to-prohibit the receipt of out- -

: of-state CERCLA wastes. Two of these

six commenters added that States .
should be allowed to make acceptability
determinations only if they agree to ..
follow the:notice and. cation:
procedures. that apply to EPA: A seventh

+ © commentar (& State) criticized the: -
proposed a on the grounds that
itwould e vely deny any input on -

the acceptability determination
most States; since most States are not-

. authorized to carry out corrective acﬂon_'

under RCRA; the commenter .
- recommended that States:be given at -

- -least 30 days to comment-on & pro
- decision before the facilﬂyhnodé):;:% -

+the final- wceptabmty -status: A second -

insp the facility for RCRA
.. compli should maks the off-site-
acceptability determination; however; it

should be a joint determination.” -
- The Agency also received four

- commenta on a related point—the.
- difficulty
.. list of acceptable facilities.s In effect,

of receiving ready.accessto a_
thess comments indicate that it has been .
difficult for the public to quickly and
accurately determine what facilities are

the

" for the EPA
could not make ‘determinations for other

.{ocheckaocapmbmtystanmwi
_fifty states {for portions ofRCRA) andv

' ;,.:aking saveral im

- vio tionataunitofafadllty,EPAwill.

‘under the rule-(e:g.

acceptable under even the prasent Off- *~
site Policy, under which one need check
with only ten regional off-site contacts.
EPA has reviewed this comment in light
of the issue of whether States should - -

-~ make final off-site determinations, and .
* . has concluded that the problem

identified by the commenters would ... -

grow dramatically if the public were.- ~
required to verify off-site acceptability

with up to fifty State contacts. Further,

- allowing tho State to make off-site . -

acceptability determinations as o
roposed would ot eliminate the need
giorial contacts; a State-

Federal programs, such as the Toxic
Substances Control Act (TSCA). Thus.

* the public would be required to check - -

with State contacts and EPA Regional -
contacts in order to determine which
facilitiés are-acceptable to receive -
Certain types of CERCLA wastes. 'l'ha

of f interested all

all ten EPA Regions (for other

- of RCRA,; and TSCA, etc.) wo dplaca
an unreasonable

burden on the people
who noed to locate acceptable ca

Based on a careful review of all the. -

¢’ .comments received on the proposed -

rule, as well as a review of the Ageng
erience to date in implementing the
? ite Palicy;; EPA still believes that it

-is essential for the off-site acceptability -

process to take into aceount the

-important role of the States in making -

compliance findings (and, in some
States, release findings) under RCRA; |
however; the comments received and -
EPA’s
strong need fox national consistency, .
and for facilitating timely public access
to acceptable-capacity. Thus, while the
basic, appmanh .and structure of the rule- -
, the Agency is '
l_‘.l.lponant changes.in the

language of the in order to help -

|
&

dty‘- :

ence also demonstratea - .

maks States active participants in off- -

site determinations, while at the same ~
time preserving final off-site

: determination authonty withixi EPA.
. 1. Staté Role’

- The off-site. mptability»- —_—
- determination for a facility is based, in
large part, on a compliance finding and
a release finding. Authorized States may

make the initial compliance findings for °

for which

those parts of the p
a State finds a

 are autho:izad.

for “relevance"
,-whether the -. .
atthe receiving unit

evaluate the finding

violation

" "and thus is “relévant’ under the rule; -

“relavant” is discussed in more detail in. -

-+ . sectienm IVC.4 of this preamble). If the -

e

[ .
RS YO NDUPIIR. S AT
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concludes that the-violations are unacce determinations, EPA. -  Regional officials; officials from the:
relevant, it will issue an initial . = - will retain the ultimate decision-making State in which the off-site facility is
determination of unacceptability, authority for all off-site determinations, .located; and representativesof the .-
meaning that the facility will be- - - including those at RCRA facilities. EPA:  facility owner/operatoe will then have. -
unacoeptahlo to.receive. m.Awastu Regional Offices, having collected . the opportunity to meet d the 60- -
in 60 days unless EPA firids that the- information on the compliance and day review period to discuss: (1) The - .
facility is operating in physiéal - releasa status of a RCRA facility, and . = basis for the finding of a violation or .-
compliance with apphcable law at that having consulted with the Statein . .- release, (2) the relsvance of the -
time. which the facility is located, willbe :  violation/release under the Off-site -

If a State is authorized to carry out the. responsible for determining whethera. = Rule, and (3) what steps are

corrective action authorities of RCRA. -
sections 3004 (u) and (v), it may also

make initial findings releases
at the facility. Again, EPA will evaluate- -

such findings and, if it finds the releases.

are relovant under the rule; will issue an:
initial determination that the facility- .
- will be unacceptable in 60 days unless <

EPA finds that there are no uncontrolled . supported by the facts ind are - '-“Agoncywiudocidowhothorthoinmal
releases at the facility at that time.. - -.- . continuing, the unacceptability.-. .- - © ﬁndingof a relevant violation or'réledse
" In order to further increase the States’ detomlnatlonwmtakooﬁou.w supported by the facts; and'whether - -

role out the process, the
rol throughout the .up:“"‘”
¢ Encourage the free 9 of -

. -the'relevant .
allegodinthoinmalnoﬁoom e e

facility is operating in compliance with
applicable law En

‘period, and whether there are any

forthoﬁdhtywretummoom' '

(and thus has no relevant or control releases within the 60-day-
- violations) at the end of the 60-day-

review pertod.(or whether sufficient .

steps have already been taken). Afier the - -

uncontrolled relevant releases at tho end informal conference with the. owner/

of the 60-day period; if EPA finds tha!

olations or releases

rovided below, The Regions will alic

operator, at which the State may be -
present, EPA will notify the Stato of lts
program level determination; the -

tho tion or release {s continuing(os-

l.a‘:m.‘gon»iblo for keeping up-to-dstec::::.-has been.controlled). If the-State. (or tho

ofthmRCltAhdhﬂuthuw owner/o ) with the..
information between States and EPA: .  acceptable and thoss that are not: As. - < - deeision by the EPA Regioual staff, it .
: Regxond offices concerning violations..” discussed above, thess steps will help to may. obtnin a review of tk decision by
: relocases at facilities; - - . ensure national consistency in off-site- - tho EPA Administrator.’

o Afford States the opportunity to.

participate in all meetings with EPA and'

‘the facmtyownetIOpormnogndingtho 2 B R TR R
facmty’ aoogp 3' :---ThaAgmoybonmith » e _
tates thoopieaofall - - for EPA-to retain the final & orltyioox
lmtialand final unacceptability - . making off-site acceptability: - =: on o . arisowiththoStato.otwhomtho =TT
determinations as soon as they are-~. .-~  determinations: Because CERELA::--~.. Agency must act indopondently. :
issued; cleanups are generally ordered o2-.-.:.-. Following are three major examples of
o Provide States with the. opportunity by EPA, the.aff-sites~ - o situations where a’ tient might. -

to call for additional meetings with- .......
Regional officials to discuss the off-site
acceptability of a facility, and whether -

- decisions, and will facilitate timely.: -

mxblicwom to ofhitn oooaptabihty‘~

...determination is,-in effect, EPA's"--.. ..., )

“business decision-es.to-where m
wastes under thoAgonoy &control,m.-.-

a facility has returned, or can return, totar should be sent. -

EPonpocuthatfnmostusoa.thm. T

wtubonodhpmohetwoenitandthr

.State omthnaeiunes. Howevor.tho— A

- occur botwoen Smo ‘and EPA officials..

. First, there may b# instinces where- -
the State is unable or uawilliz to meet £

withEPAandthaaffeeladfaci z

‘compliance within the so-day review; o Itis also im t that EPAhQuatha “within the 60-day period: (e.g: ]
period; and 1+, final, co acceptability ... .. thecaseisin hdgatmulnd B
. Providelnthomlothatif!hosmm’ doterminatiominordesto etain co 'g\' choososnottomoot_npamteiywithone::_

di with the EPA Region’s : - . . ency’s. ... potentially rés mmsmlaﬂy.. :

determination (after the informal- - ;; ,pgoﬁmmaﬁcmpon Inordop .EPA must act’m certain sitaatio

conferenca), it may obtain review of that :: to cloanup actiona on. Mrithout full’ panicipttion from the -

decision by the RegionaLAdminhtntor. reliablo schodules, an eocﬁ wilh.d . State, such as di CL

cac s w i niry v themn quickly, EPA n to resolve. oﬁ- ol'oanu actions. In cases, in’ ordor

2. EPA’s Role . ~= site issues relatively quickly,. and,mako
Where a State does not hxva authority alternative contracts and plans as. -

to carry out portions of the RCRA- .. . appropriate. As the proposed fuls’

program, EPA will make the mml _.explained, this was a major reason for

compliance and/or release findings. ln the establishment of a 60-day period in

addition, EPA will make the complianoo which to discuss acceptability with the

its manda!és to accom lish
;’ ' planned CERCLA cléantipsand to. -
- -administer ths Off-site Rule; the EPA
" Region may need to meet with the--
. owner/operator independently to - : -
resolve tﬁ oomplianoo or release’ ™

and release finding with respect to._ . relevant parties. EPA is also sensitive to. . _problems e itiously. - - .
applicable regulations under other-. the need to afford owner/operatorsa . . . - Second, a State may-disagree’ witl; _
Federal Statutes (e.g., TSCA). EPA may: . reasonable opportunity to contast the.  certain fin oommittod to the
also make findings at facilities where. - __violation/release finding, or to return to.  discretion of ency under the Off-

site Rule, such u o finding thata.

violation or release is (or is not)- - _
“relevant” under the rule, or thata - .
* facility has (or has not) taken adequats
- staps.to resolve a violation-or control a ;

the State has programmatic authority. as oompllanno. within this so-dny review:
a supplement to State oversight. - -+ period.”.

(However, in such cases, the Agency
expects most findings to be made by tho
States.) Further, as noted above, EPA. -

3 Disputes Betwoen Statos and EPA
- EPA intends to issue initial -

L R L it TT o Sy

will evaluate all initial findings of . ; i unaooeptnhlllty ‘determinations in cases- releasa. Such are integral
violations or releases to determine - *.- ~ where States have made initial findings -+ of the off-site determination, and must .~
whaether they are "rolsvant" under. of violations or releasés that EPAfinds  be consisteitly applied to facilities =
today'srule. . . - "7 arerelevant under the final rule; thus, - regulated under RCRA, TSCA, or other
tho Stateowill:mahman of States may play a major role in initiating e phcahlolnws.ThaAgencybehem :
- the initi RCRAﬁndlnpfotoﬁ-db S 'thatinth.lnmofnauoml _

the oﬁ-site Teview | prooeos. EPA

Vrep



'~ " Federal Register / Vol. '58, No. 182"/ Wednesday; September 22,1993 7 Rules and Regulations 49207

+ e, 2T

consistency, it is approprigte for EPAto  action to make the off-site © -
retain the final decision-making - determinations if they were found tobe
authority in these aress. However, as capable, under a CERCLA Core: - -
- with all Off-site Rul&‘issues, the States - Cooperative agreement, of carrying out

. will be invited to di#cuss these issues certain functions. Because the Agency :

with EPA, and willbe affordedan . ° has decided to retain the authori
opportunity to obtain review of such make the final determination, an uee
decisions with the Regional .+ _ State findings as a basis for the initial
Administrator. : determinations, there is no longer a
Third, there may be tsolated cases: need for States to enter into such

where EPA and the State disagree on the agreements for t.he purpose of the Off-

gﬁal ﬁﬂ&hg osrv;ilcl:latt’ieon or er;ie‘ese o siteRule. .

8 could gen: y be exp: to : -
arise during the review period, as EPA: - 5. Facillty Aooeptahmty Status .
plans to initiate-the off-site review _Séction 300.440(a)(4) of the propoeed

process where the State makes a finding - rule (53 FR 48232) stated that Salk -
that EPA determines is relevant under-  facility is acceptable until tha
the rule.) In such cases, EPA will responsible Agency notifies the facility
consult with the State, and the State = otherwise"’; the scope of this section

may request additional meetings with  needs to.be clarified. For facilities that’
the Agency. However, in order to fulfiil . have alréady been notified that they are-
its obligations under the statute, EPA,  acceptable under the rule (orthe.
must have the ability to make an . preceding policy), the facility would -

independent assessment.of the facility’s....remain acceptable until EPA determinee
status at the end-of the 60-day period to. . otherwise to the provisions of-
determine if the facility is currently - final rule § 300.440{(d). Thle allows both:..
operating in-complance and/or has any ~ receiving facilities and CERCLA site -
uncontrolled relevant releases, forthe .  managsrs adequata time to respand to.

limited purpase of the Off-site Rule.- - new circumstances. By contrast, the - -
These judgments do'not prevent the - . language quoted above was not meant to
State from pursuing an enforcement apply to facilities for which EPA has "
action for past violations, oreven: . -never made-a determinationof; .- .-
arguing that violations are continuing. ~  acceptability under this rule (or. the

. preceding.policy), and at which- . -
question of whether or not a unit is ..~ CERCLA wastee are not likely to-be in--
operating in compliance, or has. . . transit; far such facilities; EPA believes

returned to physical compliance; ls an- - that affirmative determinations of -
issue separate and distinct from tha - “compliance” and:“cantrol of releasee
question of whether an enforcement - - are necessary before a facility. may be .
action-for past violations is appropriate. deemed acceptable for the receipt of
The statute clearly.focuses the. - CERCLA wastes, consistent the. .
acceptability determination.on t. - language:of CERCLA. § 121(d)(3).? Final:
compliance: CERCLA wastes ¥shall only - rule §300.440(a)(4) hae been: wvieed to-
b;tl:ixé:femd toa: fadlizoperaﬂng in * clarify this paint.. - o
phy: compliance wi ) e Ll
other ap eegk law (CERCLA section = gomm?ncﬁggc:ptab .Q'h 3R
121(d)(3 ). Thus, where a facility-has - - SRR

1. Inspection Requirements:- -

returned to compliance and, where- ' - .
" Sectfon300.440(c){1) of the propoeed’

-1t is fmportant to-note that the.

S et

-’l’ EEE

appropriate, changed its operations to . !
prevent recurrence, the facility “is..

X -rule provided that a facility “must have
operating” in compliance and ehould received an appropriate facility - ,
not be unacceptable-under the- Oﬁ-aite complfance inspection within six
Rule simply becauss.a complaint for .. manths prior to receiving CERCLA
past violations is sﬁllpendm&‘ : waste” (53 FR 48232). Three, ~ ~ = =~ °
&N t t - commenters éxpressed concern that a_
Roquiromat T Agrooment . receiving facility, which would

otherwise be in com: plinnce. couldb'e-

Under the proposed rule, EPA had ' penalized because of the failum ofthe

- suggested allowing States that were
authorized to carry out RCRA carrective . - 7 Al EPA will meet with the owner! -
such facilities during the 80-dsy

operstors
‘Ofoomlnmemlheviohﬂmcmmt - after a relovant release or violation is found,

. releasus, and no
pwpoeedmhnssmuzzﬁ.umbczo.lm mmanthMby

dhcnuioabelow amwce.nd - the finding, Final rule.section 300.440(d}{3) has -
qu. S bennvindmdaurymspo!nc

" ‘regulatory agency to conduct

inspections at the

hq]lsncy b s T
One of these commenters objected to- :

being for EPA or State

tardiness, and believed that the rule' :

suggested that EPA could not conduct- .-

an inspection during the 60-da; od:
. following a Notice of Una 4 p&ﬂ
EPA continues to believe perlodic

- inspections to update information on _

facilities receiving CERCLA’ wastae are.
important to the effective -
implementation of this rule, and the
Agency will address the recommended-’.
frequency of inspectiorls in guidance. . :
The Agency notes that inspections.are _
already carried out undet a m!xlmber of
regulatory programs, siich as RCRA.
EPA agreespthat the absence of an.. -
inspection six months prior to the

roeith 4

hal

receipt of CERCLA waste (or the absence *

of a CME ar OAM inspection for RCRA .
land disposal facilities within one year
prior to thie receipt of CERCLA wastes)
should not in itself be ds for:. .

groun ;
wmtx.glmme ?.?‘3;'& -_,{: -

fromﬂnalmlesaoom(c).(mooum ‘
'as-discussed above, final rule. .- ',
-7 §300.440(a)(4)’ maintnins the -~

requirement for an amrmetive : B
determination of acceptability when a
" facility first seeks to receive CERCLA -

_ wastes under this rule, endthismay

involve a compliance and release . -
inspecﬂon.) In to'thelast
comment, EPA would like to clarify that

the language in the propasal wasnot = "
meant to suggest that EPA could not, if .

te; conduct an inspection

dPPl’OI’l'ia
60—day rev;ew gerlod. o

m

deﬁnltion of ‘reoeivlng t” as that

“unit which directly received the wasto

in question (53 FR 43222! This

lc_!:‘alﬂnlttoxx remains the eamo in the ﬁnal
9’ XTI

.. ‘;3, Facility L &l V - '

Three cormmenters su p e
proposed définition of * facility” (53 FR

- 48222). however, one commenter

questioned the concept of facihty-wiﬂe
violations that could render the entire
facility unacceptable, rather than just

" the violating unit. The commenter asked

for a clear and precise example of both - .

. “unit-specific and facility-wide
. violations.

i
d
3
b
]
+
1
"4
i
“d
-

& n“-t..'ir...\. [

Examples of facility-wide violations

'\lnclude the failure to have or comply .- -
- with the facility’s waste pre-acceptance
prooedmes. wasts analysle pIan.
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responsibility requirements, and the .
closure ila; Criminal violations also-
create a of confidence in a facility’s
ability to handle waste at any unit, and
-thus may also be considered.“facility-
wide.” Unit-specific violations include
failure to comply with the design and
operating requirements.

4, Relevant Violations

Numerous commenters asked for
- clarification concerning the definition of
relevant violations, as set out in the
proposed rule (53 FR 48223—48232), and
more precise guidance regarding what --
constitutes a relevant violation. Many
commenters also had suggestions on
what the definition of re evant violation
should includs.. .
One commenter suggested that
relevant violations be limited to .
violations that a threat to the
physical integrity of the disposal unit;
EPA finds this estion unacceptable.
The environmental laws and tons
contain many requirements, all of which
have been determined to be important to
assuring the protection of the o
. environment. For example, financial -

_assurance requirements and ground- _‘f \

water moni arecritical toa . .
facility’s safe operation, although.
neither involves a present threat to. the
physical integrity of the disposal unit.

The legislative history specifically refers

to excluding only minor paperwork -
violations when determining whethera
facility is in compliance. H. Rept. 962, °

g99th Cong., 2nd sess. at 248 (1986), The -
statute specifies that the facility must be

operating in compliance with RCRA (or,
where applicable. with TSCA or other
applicable law) and all applicable State
requirements. Therefors, it would not be
reasonable for EPA to offerbroad =
eneric exclusions, like those proposed..
gy commenters, for “isolated instances.. .
of noncompliance,” violations which do--
not threaten human health and the
environment, or violations that are not
- of an “ongoing nature.” These
suggestions are not consistent with the -
mandate of the statute. Further, thess
types of relatively minor violations may
often be resolvedy within the 60-day:-
review period, before a determination of
unacceptability would take effect at the-
violating facility. The definition of
relevant violation from the proposged
rule is retained without change (Section
300.440(b)(1)(ii).) In general, EPA
believes that relevant violations will
generally be Class I violations by high -
priority violators (HPVs). Guidance for -
de what is a Class I- violation
or HPV can be found in the Revised
- RCRA Enforcement Response Policy:

" (OSWER Directive No. 8900.0-1A):-

- Criminal violations (efter- thohmnnaoﬂ

. criteria to the receiving unit except in

- . proposed
-. interpretation is consistent with

* incinerators and slternative treatment

~ release criterlado a

T wil

an indictment) are also generﬁﬂy
relevant violations.s-
One commenter asked the Agency to

‘delete the word “include” from the first

sentance of the discussion of relevant
violation in § 300.440(b)(1)(ii), as it
implies that matters not listed in the
section may also be included as relevant
violations. The Agency has decided to .
retain the word “mclude" in the final |
rule, as deleting the word could
unnecessarily limit the Agency’s
discretion in making determinations
regarding what constitutes a relevant

" violation under the rule, Although EPA
. has attempted to describe the type of

violation that would be deemed. .
relevant, it cannot foresee all possxble

- .. circumstances. EPA will evaluate.

findings of violation and determine if | B}
they are relevant under theruleona. . -
case-by-case basis; parties will have an .

“opportunigv to discuss that decision .

with EPA during the 60-day period for .
the review of the un4m:::eptahlx;'l1“i .
determination. '
Ancther commenter maintained that
the prohibition on relevant violations- - -
ould apply to the entire facility, rather
-unit{s) receiving the waste.
EPA hns decided to continue to limit -
the application of relsvant violation". -

cases where tha violation affects the. .
entire facili lained inthe - -
e. EPA lieves that this -
Congressional intent that response .
actions be designed to ensure that no-
new environmental problems are

. created; this goal is accomplished by ... '
- sending CERCLA wastes only to units

that are in compliance with applicable

‘Federal and State requirements (and at -

which releases are controlled). See 53
FR 48223-48224. In addition; this -7
"inferpretation furthersthe . .
Congressionally-mandated prefemnoo
for treatment by allowing the use of

technologles even if there is some
violation elsewhere on the property. See
53 FR 48222-23. At the same time, the
J)ply tonon-
receiving units, and ensure that
CERCLA wastes will not be sent to

> . facilities whers significant, uncontrolled

_releases are at any unit.
Another commenter objected to
requiring facilities to mest any
ants. other than complianca
a RCRA permit. In responso the
rule does not impose an
requirements on RQ!A ties. lt

-Suhpwmhunmoa-db
" Policy, at p. 16; and Memorandum from Bruce M
Diamond, “Otf-sits Policy implementation Issues,” -
s {August 29, 1888L. . o Jne e sl

simply provides that CERCLA wastes
may not be transferred to a RCRA
facility that is out of compliance or that
epecically recopnised that ougs o

sp that le

RCRA fm:xﬁtias might not constituto
violations, and thus a requirement to -
control releases was added. See 53 FR
48219-48220 (proposed rule).

Finally, one commenter asked EPA to
clarify what an applicable State .
environmental law was and who (EPA
or the State) has the final say over
whether a particular environmental law -
is applicab

A, after conferring with.the State,

.. will determine what State and Federal . ~
~ laws are applicable, and if the facility is

operating in compliance with those ... .
laws. In most cases, EPA expects to -
reach consensus with the State as to a
facility’s compliance with State )

. requirements. However, EPA will make A

its own independent detérmination on a.
facility’s return to compliance for the
purpose of the Off-site Rule: EPA
emphasizes that a facility willbe .- -
deemed acceptable under the rule if it

_demonstrates to EPA's satisfaction that o

.it is operating in compliance with " -
applicable laws and has addressed all™
relevant releases. EPA can be satisfied'

thata facility has returned to physical"

compliance with State law even if there
is an outstanding State enforcement

" action. The only situation in which off-

sxte acceptability will be conditioned
rasolution of all'legal actions is. "~
ere the violation cannot be ‘

- “undone." For example, ifa facility had - -

incinerated wastes not specified in. its

'permit.ordisposedofunpermitted Sl
wasteainamannetthattorequirethan“ s

.- removal would cause hmfth EPAwill: . .
not recovery of the waste as a-

" Gonditlon o

" however, in such cases 'I'iPA would not-
consider the facility to have returned to-

. compliance until certain steps were:
. taken, such as the payment of penalties,

thus removing any economic advan

the facility may have enjoyed during
period of violation. See 53 FR 48229. (A
similar approach may be & propriate for
facilities with criminal violations; the ’
payment of penalties, institution of new.
training procedures, and other such .
steps may be necessary in order to- °
restore confidence that the facility can

- again safely handle CERCLA wastes.) :
Conversely, a facility that had been out
.of compliance with ground-water - :

monitoring or financial assurance - -
requhemmbutthnthndbronghuhe o
‘ground-water monitoring system back -
into physical compliance or met its
financial assurance itfonscould be
considered to have returned to phydcd '
compliance even if l.agal actions were-

returning to acceptability; - - '..’
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outstanding or penalties had-not been.

"Pl:{slcal comphama! * does not
include being in complafice with a _
. schedule to return to pﬁy_:iml
compliance. Ze

5. Minimum Technology Requmments.
(MTRs)

EPA received conflxctmg comments
on the proYosal to require a RCRA
Subtitle C land disposal unit to comply
with the more rigorous minimum
technical requirements of RCRA’

§ 3004(0) in order’to be acceptable to
receive RCRA hazardous wastes from a-
CERCLA cleanup’(53 FR 48224) ' EPA
believes that this requirement is- -
appropriate in order to assure that
CERCLA wasté that are RCRA hazardous
wastes remain safely disposed of in the -
future. HSWA established minimum
_technology standards for new land
disposal facilities ({.e., facilities -
commencing construction afterNov. 8,
1984). Thess standards-are more .
stringent thart the réquirements for
existing {i.e., pre-1084) land disposal.
facilities becausa .Congress considered
existing requiremants to-be-inadequate-
to prevent hazardous waste from: ..
entering:the environment. Of course,
waivers from MTRs are allowed. if the
owner/operator.can show that
alternative design anctoremung
practices, together with
characteristics, will prevent the
migration;of any hazardous waste -
constituent into the ground water or
surface water at least as effactively as
the required liners.and leachate, _,
collection system.-(40. CFR 264.301) An
MTR unit is less.likely to have future-.
problems thana non-MTR unit,and -
therefore.the requirement that recaiving .
RCRA Subtitle C land disposal units .
must meet MTRs is.consistent with..
Congressional intent.not to send. .
CERCLA wastes.to land dxsposal umts
that may leak. -

6. Facilities Operating Under a RCRA
Exemption and Non-RCRA Faecilities

One commenter suggested thata .~
facility operating underaRCRA . " -
exemption should still have to nieet -

. certain conditions, such as justifying the °
exemption, obtaining all necessary
permits, and passing an inspection. EPA
agrees that facilities subject to a RCRA -
exemption are still covered by the Off--.
site Rule. CERCLA wastes may be
transferred to such a facility enly if the
facility is ogerau.ng in compliance with
applicable law (which for soma facilities.
operating under a RCRA exemption may-

still include some provisions of RCRA), .

has obtained all necessary permits (if
. any) and has controlled any ..

* "(c)(2)); it remains an important pat of
- the off-site évaluation p

. definitioir of release (53 FR 4822!)}

environmentally significant releasea..
EPA will rely upon information ’
developed during inspections in making
such determinations. These
requirements were specifically set out in
the proposed rule for other-than-RCRA-
facilities, and remain in the final rule as
requirements (53 FR 48225-26;

proposed §§ 300.440(b)(1),
300.440(b)(2)(D)).

D. Detemumng Acceptab:lzty—ﬂeleases

1. ldanufyingRelease& S e

For all RCRA Subtitle € facilitiés, a
facility-wide investigation {6.g.;'d RCRA

- Facility Assessment (RFA)ora *

Preliminary Assessment/Site
Investigation (PA/SI)) by the responsible
Agency is necessary to determine if a
ase has occurred, or if there.is a
substantial threat of release. prior to its
initial use for the receipt of off-site.
CERCLA wastes. (Once & facility has
been found to be' le, i€ remains

. acceptable until EPA notifies the facility

otherwise, as provided in § 300.440(a)(4)

. of the rule.) If a releass has been

identified outside the scope of' such an -

investigation, completion of the -~ -

investigation is notneécessary prict to -
issuing a notice of unacceptability or
initiating a corrective action program (in-
such situations, the corrective action
progriin should be' designed to include
a facility-wide investigation).” Although

 the performance of a facility-wide

investigation is hio longer discussed i in
the rule (see propowd rule § 300.440 °

One commenter objact to iucludmg
" “substantial threat of a releasa" in the -

claiming that this exbeedsE’A'
" statutory authori &A

Although CER! section lzl(d)(:i)
does not specifically state whetheror . .

" not a“‘substantial threat of release" is

intended to be cavered by the terms of
the provision, EPA believes that the -
" inclusion of substantial threatsis -
consistent with the intent of the section

-that CERCLA wastes be transferred only

to environmentally-sound facilities, and
that they not add to environmental .
problems. Where there is a substantial: -
threat of a release, 6.8, acrackina - --
containment wall, the ‘transfer of -
CERCLA wastes to the site would notbo
environmentally sound. :
Even if the smtuts is not read to

' compel this result, EPA believesitisa
. sound ona as a matter of policy under

CERCLA. It {s within the Agency’s
authority to respond to both releases -
and “substantial threats of release™
under CERCLA saction 104. It would be

- inconsistent with the purposes of

-should re

. exemption, but

CERCLA sections 104 and 121(d)(3) and

the goal of protecting health and the
environment, for EPA to transfer .
CERCLA wastes to facilities where a
substantial threat of release has been

identified, and thus where the threshold

for a CERCLA response action has been
met. The general position that both -
“releases’’ and “substantial threats of -
releases’’ are sarious causes of concern .
is reflected in the definition of “releasa’’
in the NCP revisions (40 CFR 300.5),

which states that for the purposes of the -
-NCP,.,mleasaalso means threatof

release. ., .
Three commenters questioned the °
criteria EPA will use to determiné’'® .
whether a release exists. One
commenter asked EPA to provide more -

_ specific criteria for when the Agency
unacceptable based

may find a site to be
ona relevant release, while two other

. commenters asked that determinations. -
of unacceptability be'grounded on very - -

firm evidence, using objective criteria.

lnd

' In evaluating releases and threatened" R

releases, the Agency believes that it

on all available information,
- including iiformation of the design.and
operafing
- determination that there is a release: .
(mcluding a substantial threat of a. )

release) may be made based on sampling B

results or may be deduced from other
relevant information. For instance, as
discussed iin.the pro &keposed rule at 53 FR
48225, a broken may be evidence

of a releas@ (or of a substantial threat of -

* “rélease). i 'order to protect public °

" health and the environment, and

- prevent CERCLA cleanups from
contribiiting to future problems, tha
Agenty rieéds to consider relevant

' lnformation’ln addiubn to sampling

data

- Howdvet; EPA‘doas no’t have ' :
\nifettel‘aqm discretion” in l;ﬂs regard,

contrary to'the Gémmients of one party

The Kéﬁncy will Bst make

" based oni'aViilabls information; the

owner/operator will then have 60 days
to offer ‘evidence to'the contrary if the
facility disagreeswith the Agency's
findings. Finally, if the owner/operator
disagrees with EPA s final decision, it
may request a review by the Ragmnal
Administrator: -

The final rule, therefore, will continue -

to allow the Agency to make release-
determinations based on information -
other than sampling data. :

‘2. De Minimis Releases -

_In the proposal, the Ag

. interpreted the concept of release in

section 121(d){3) not toinclude de -
minimis releases (53 FR 48224). Several
commenters sup the de minimis
uted the narrow

chisracteristics of a unit:The
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scope of the exemption. One commenter
argued that only those releases that pose
-a threat to human health and the
environment should render a facility
- ineligible. Two commenters
with the example of a non-de minimis
release between landfill liners, and
asked EPA to correct this :
misunderstanding when issuing the
final rule, by stating that accumulations
of liquids between the liners are not
‘“‘releases into the environment.”

The statute directs EPA not to transfer
CERCLA wastes to a unit of a land
disposal facility that is releasing “any"
hazardous waste, or constituent thereof,
into the environment (CERCLA section
121(d)(3)(A)), and to control “all such"

releases” from non-receiving units '+

(section 121(d)(3)(B)). Contrary to the -

suggestion of the first commenter, the - * ~

language of the statute does not provide ‘-
that “‘only releases that pose a threat to
human health and the environment” --
should render a land disposal facility ~
unacceptable under the Off-site Rule. A8~
explained in the proposed rule, 53 FR
48219-48220, Congress was very -
concerned about leaking land disposal -
units, and set out in section 121(d}{3) &
very stringent standard for the transfer

" of CERCLA wastes to such units. (The
Agency has greater discretion for settmg
a standard for units that were not
addressed by the statute.)

EPA recognized, however, that thero-~ .

are releases of such a minor nature-as: -
to be considered “de minimis,” or of *~
such a trifling nature that the law does:
not take notice of them. See Alabama

Power Co. v. Costle, 636 F.2d 323, 360 -

(D.C. Cir. 1979); Black’s Law Dicuona'ry
(4th ed.), West Publishing, 1968, at-
482. EPA considers a de minimis re ease
as substantially less than a release that -
poses a threat to human health’and tho‘
environment. Releases willbe. -
considered to be de minimis onl in s
exceptional cases. To aid the public, the: :
Agency has attempted to identify some -
examples: releases to the air from the .
temporary opening and closing of
bungs, and emissions of non-toxic and .
non-regulated substances from units not -.
otherwise subject to Federal or State
permits.? De minimis releases will be '
exampt from the definition of releass:
However, as two of the commenters

noted, one example in the proposed rule

was incorrect: *‘releases’’ between

90ne commeater misread join the -
pmmblotothoptopondrulo(sal’lnuzwn ’
saying that de minimis releases are “any relcases

- that do not adversely effect public health or tiie

- environment” rather than merely minimal .
nleom—wnhnoodvmeﬁoa—llhlhonutout
in the examples in the preambls. To the extent the
pﬂorhnmmeonludng.uudmﬂodbyh
discussion in this preamb!ls statement.

“promulgated). However, until the

’ “*amissiénis from such units will be-
" foiih

liners. The accumulation of liqui
between liners that are controlled

- leachate collection systems does not

involve a releass to the environment;
thus the frosence of leachate between
liners will not necessarily make a unit
unacceptable.

. 3. Releases to the Air

Two commenters stated that until the
promulgation of regulations for the
control of air emissions from hazardous

waste management units (under RCRA
- section 3004(n)), it is Impdssible to'tell

what releases are normal during -
hazardous waste management =~
operations. Thus, they argued that air
releases should not be considered asa
basis for unacceptabihty under the Oﬂ"-
site Rule at this time.

In response to the comments, EPA
‘agrees that standards do not yet exist for

.. differentiating between acceptable

" releases to the air and air releases that

may pose a threat to human healthand

the environment. Because almost all

'- liquids evaporate or volatilize, air

releases of some kind may be expected
" at'almost every site, mekinga “no. -

- release to air’”’ standard unrealistic.

Indeed, the statute does not restrict the -
use of units with releases to the air. Soo
“section 121(d)}(3)(A). Thus, as a' matter:”

“ of" policy, air emissions not otherwise-- -
~ permitted that result from hazardous.
‘'waste inanagement units will be - :
considered releases under this rulo on}y
if they exceed the standards

promulgated under RCRA section o
3004(n)(when they have been:"~ -+

saction 3004(n) rule is final; air'::

“cbnsidered releases where they:are < :

* §1id the environment. Similarly; ait’
*"'emiSsions that are not covered by RGRK
“section 3004(n) standards willbe: -

problems have no relation to-
incinerators.

The legislative history (ses, e.g.. 53 FR
48219-48220), shows that Congress was
very concerned about releases to the
land. That concern was reflected in the
statute by providing special statutory
requirements for the transfer of any
hazardous substance or pollutant or
contaminant from a CERCLA site to'a
land disposal facility. By providing that .
EPA may not use land disposal facilities
with uncontrolled releases at non-
receiving units, the statute suggests that
EPA should not, through CERCLA

~ _ cleanups, do business with facilities

that have leaking land disposal units.
Sending CERCLA wastes to facilities at
which relevant releases have been.

.. controlled avoids adding to
“* environmental problems, and furthers
_the Congressional policy to reward only. .

. .the best facilities with CERCLA
contracts

The fact that the receiving unit may

_ be an incinerator does not change this

analysis. The environmental damage -
from leaking units is still present.
Further, unlike receiving units at a land -
disposal facility which must eliminate
all releases, non-receiving units need: * -

" only “control” their releases in order to

be acceptable, a reasonable step to

_ require before deemxng the facility

" ‘acceptable to receive the government’s -
CERCLA waste. Finally, as RCRA
‘regulations make clear; the:presence of -

*_a single land disposal unit makes a

“" facility a land disposal facility (see .
proposed rule, 53 FR 48225); therefore.

" where an incinerator is part of a facility
with land disposal.ynits, the. final rule:

"U,'L still requires compliance with the.
d to posea threat to human- h"‘.ltha =~ - facilities in order for the'fiicinératorto-
*°"be acceptable to miveGERCLA

release requirements for land dxsposal

wastes.

considered releases under this rule only . B NOt’f cation of Acceptabzhty

- where they are found to pose a threat to -
humah health or the environment.

4. Other Releases

* One commenter was concerned that
releases from non-receiving units at -

" RCRA Subtitle C land disposal facilities -
- could result in unacceptability of the
- entire facility. Speci

ifically, the
commenter stated that § 300 440(b)(2)(B)

could preclude the use of an incinerator .

ata lnnd disposal facility where a non-
receiving unit has a release. The :
commenter agreed with prohibiting the
usoofalanddisposalumtinoland

facility with a leaking non-
receiving unit; use there are likely
- ta be similar problem with other units.
The commenter arguod that these

1. Management Opuans for Loss of
Acceptability N ~ ..

Two commenters asked EPA to
discuss the ramifications on a cleanup
contract if the disposal facility becomes
unacceptable during a remedial action.
They asked that claims froma
contractor be made an eligibla cost of
the action.

Loss of acoeptability during a
response action constitutes an- .
implementation problem that will be.
handled on a case-by-case basis through
the contracting process withthe ~ -
individual facility. EPA does not believe
that this needs to be addressed in the
rule. Thow are, however. several points
to note.
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" In most cases, there will be a 60-day-
review period before the initial notice of
_ unacceptability takes effect. The facility
may use this time to-take steps to return
to aoceptabilit'i and thereby avotd
disruption of the remedial action. This
60-day time period was also provided to
afford the lead agency the opportunity
to arrange for alternative disposal
capacity (if the remedy will not be
completed within the 60 days, or the
facility is not expected to return tor
compliance in 60 days} (53 FR 48227).
Second, the issue of who should bear

added costs-stemming from a facility’s _' '

loss of acceptability must be a matter of
contract negotiation between the parties. _
Finally, the onal Administrator
does have the on to éxtend the
60-day period {f all-factors, such asa -
lack of avaﬂable alternative disposal
capacity and a'low threat to litiman -

health and the anviranment. 80 wamnt. -8u

2. Potential Unacceptalnlity

One commenter asked for clarification
in both the preamble and the rule on the
relationship between the initial notice
of potential un bility anid the =
ability of a facility t6 contiftue to receive
CERCLA wastes for 80 dayu after the
notice of unacceptabili ..
(§ 300.440(d)(3)). In addition;the - = -
commenter believed thate ™

determination of unacceptability shoulcf - maklng Mryeffort

be published in the Federal Register.
@ receipt.of an-initiak ndtice of
potential mamepubmty does not
- usually render a facili m19 ‘
unless or until the finak d ot
has been made and takes'effect (usually”
60 days after the initial notice, ar after -
an alternative od'lis
under § 300; 440(d) 8) or {d)(
48227). As discussed-earlier; #ficility =
for which EPA hagneéver madea -
determination of unacce ty wﬂl
not be afforded a 60 day period of - .
acceptability after the initial notice. -
Nota that in exceptional cases,' " -
unacceptability natices canbe. mads
immediately effective. See 53 FR 48227~
48228. EPA will not publish:
unacceptabxhty noticas in the Federal
gister; because of the-ability of a .
facxhkg to take steps to returnto - -
comp anqe at any time, wceptabilitr
status is dynamic, and many such
notices vnll be out of date before they
getb;ﬁublished In additon, succ!l; abli
publication requirement would o gate
EPA to publish in the Federal
notices of when facilities returned to
compliance; the effort invoived would -
be significant (with little assurance of .
_being timely), and could detract from
more important business.: -
Rather, EPA maintains an’ upto-datn
record of the acceptability status of-

/

d“ e
(53 FR2

~ EPA cannot allow this process
‘ rouﬁmlyconﬁnunindaﬁmm!y and ft

commercial facilities in each Region. - " notto send CERCLA wastes to facilities

_This information is available to parties.  with relevant violations or relesses. For °

directly involved in locating sites for -the reasons set out at 53 FR 48227, the

disposal, and to the interested public, - Agency believes that a 60-day review
from the “Regional Off-Site Contact”in  period is a reasonable compromise -
each Regiona] Office. A list of these. among c::soﬂng interasts. Ofcourse.
coordinators and their telephone ,
numbers is included as teJmndix Ito dxscreﬁon to extend the so-da'z perlod
this preamble, and updated lists will be if appropriate, depending on
available from the Superfund Hotline. e case. In deciding whether to '
and Superfund docket.. thend t::a 6041? l;lpedr.lofgr the Raqional
i v dministrator sho exam
F. R’ﬁ”m"’?.’ ,,,,,, " consider the:need to proceed wi;t,h the.
1. Agency Response Time “cleanup expeditiously and the nature of
Two commenterseaked EPA to the vig .or releases found ‘t the
identify-a specific iméframe for - ?:;gg (Lo, the po’tenﬁa! &"'
review of & return t¢ = uing to wastes to dto).
tab against the adequacy of the recard.
acceptebility status, and aspécified 070 3 ATUERS T d the due
" respanse tims for review of of th fni:in 10
. unacceptability determinations by the ¢ Process concemns of the facility. -~ -~ =

. Regional Administrator (the commenter 2. Notification of ] Imm_ediate

.statute establishes a criticil mandate: .. PRPs shonld be'allowed to attend any .
the'Agency shall not send CERCLA - -~ conferess higid'on thle: deterfiination of

- wastes to'unacceptable facilities. The:  unacce
Agency has already provided a . i Ad ation of unacceptability
reasonabls period for review and may hava an {mpact on PRP actions if
" comment after an initial finding of. thoso actions are being conducted
violation; during which time ths facility pursuant to a CERCLA authority or
wﬂlhavo ortunitytomeatwfth CERCLA fuinds (e.g., a mixed
. As an added ¢ . funding case); in such a case, off-site
pmtocuon.EPAhas vided a to - tmnsfarsofmmteawouldbe
appeal thy staff-level decision to : ly with this rule. .
Adnunjm.whowmmno doosnot ove that it is -

. adecision as soon as possible. However, necessary to invite PRPs to participate -
to - 1inits deliberation on acceptability .

- determinations (elthough EPA may do’

cannot violate Congress’ clear direction  so in appropr(ate cases). Tha effectof -

4

]

ggested that the & to the RA- Unaeceptab(lity : ’
should be completogp“tlh!n tha 60-day” “ “pi'the pr;);moed rule, EPA stated that
- review " "{n case of either an extension or
EPA not believe it is feastble o .immediate unm ‘h’ fadlity ‘
appropﬂato to establishi & specific time . g}, 0,14 b ,
fram within which it must respond to: -posgible™ (53 48228) OnO; .
‘zgi o Rethar téretumitto . gx;mentm thatinea:swhm
‘ comeswl ' the 60 dayrevlewpedo«!‘  th own"en’ acceptability BB -
- orgfters ﬁbl;ud d;hmm:g) tzl;ehoum: HE_E ratox  be nOﬁﬁd Withiﬂ
"""" ty hias been The &f&ywﬂlmakeeveryeﬂ'oﬂto -
- Although th& Agency is committed to- oﬁfy::gfadlityassoonaspossiblemer '
 respond to such- aﬂndtngoﬂmmediateunacco tability, .
cklyaxthemallows. manycaség,thmmaybom a24-
o ASWCY were not ‘bh to: aituations it may be appropriate to
Wﬁfyﬂw'»y'"n%@dm”  make a finding of unaccep
- complarich by a date, and in- eﬂediveinleuthanso ys, al
-ﬁactthuacdml:anyhadnotrggm;eddh 3 mdiaeuﬁm% iligy is not
"cbtiip ance, CERCLA wastes woul bduire
“transferred to unaccoptable faclies In - ol th,;m”“l‘ =8 bogp changed to
" violation of CERCLA section 121(d)(3). St ki, i jera Ol o
- Compitnids‘thatire tna le must - Bmwbl'm” O
* - Ygar'$otne responsibil forthe;xstatus. = Oe'Commanitét asked EPA to
EPAwﬂrattampttoev te a'return to  ascertain whethar a dsterntifiation of
X ibility as promptly as yracdcable; . unaceejtebiltfy inight have ah impact .
R ‘Astothecomment that the & to. _-on remuval of-remsdial actions being
" the'Regional Administrator should. conducted by Patentially tesponsible
always conclude within the 60-day .° . parties (PRP#): The commighter
review period, EPA notés that the .- maintsined thaf & representitive of the
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acceptability determinations on PRPs. = EPA addressed this issue in the. - : img:aundments at great risk to workers
involved in CERCLA dctions is limited  proposed rule (53 FR 48226—48227). An-  or the environment), the Agency has

to determini_xrlgewhm they can transport. EPA decision not to use a facility is provided another avenus for correcting .
their waste, arties mogk..: simply a response fo, and recognition of violations. . - -
knowledgeable about the facility’s = ~  the finding of a violation or release. Thé.  Similarly, EPA is not “forcingan = -
sta e owner/operatof; EPA and facility must accept some responsibility owner/operator to forego the right to an-
the State—already participate. The for its actions (or inactions) and afpeal." Congress has directed EPA to-
possible need for some PRPs to make  negative impacts which may result. clean up Superfund sites expeditiously,
alternative arrangements for transport of 5 payment of Penalties . and at the same time not to send

a CERCLA waste is not a direct element -
of an acceptability determination.

: CERCLA wastes to sites that are in
A commenter charged that off-site violation of applicable laws or that have-
determinations are a means of forcing  uncentrolled relevant releases. Thus,

G. Due Process Issues - - * the payment of penalties and of forcing-  the Agency must make these latter -
1. Potential Loss of Business . an owner/operator to forego the right to . . determinations promptly, while -
_ -~ _ appeal corrective action orders oz . . . allowing the owner/opetatéfa~: - - ~. - -
_One commenter asserted that the Off- - permit provisions; the commenter. ' reasonable right to review. EPA believes-.
site Rule may infringe on the-. .. ..-....argued that payment of a penalty should, that the 60-day review period with .- . .-
constitutionally protected interests of -. .bq jrrelevant to whether the facility has-  access to two levels-of decisionmakers, : - - )
private parties; specifically, the ... . . corrected the violation, Further, the , .. ... .as provided under this rule; represents .
commenter argued that the - >+« commenter asked thatthe burden in., - such a balance. However, withhelding- . =~
opportunity” to compete for business:-- § 300.440(e) for establishing. .. ... decisions during months and. years og _
is denied whenever EPA determines acceptability during challengesto... . '~ administrative and judicial:chiallenge.-

that a facility is unacceptable. Such-- -« -~ corrective action decisions, should e would not allow the' Ageney -
decisions have a negative impact on & - rgversed to provide that a facility is... ....... with its statutory mands ﬁzmd,wouidy. .
company s reputation. further subjectins accgptable uﬁng the petiod ofan. .. A, anourasgdﬂéto“fy al‘)pm}(&ewm gatoo
. themtoa potentlal loss of business; and - ’appea]' unlm EPA (rather then tha:. .. -.  discussion at 53 FR'48228.) > nis . © o

within the confines of the due process= *“ measures are inadequate and that other. ~ has gone even further, providing an

clause. - - 7t cptrective action measures are necessary additional mechanism foran ownert- -
‘As noted in the preamble to the . to protect human health and the... ...~ operatar to be considered acceptables- . .
propoaed rule (53 FR 48226)' EPA i environment. ce e by durin g interrupﬁons in"co 've'action

_ agrees that facilities with valid RCRA- As stated earlier in thiu;reambla . . .n-t0 control releases due to the need:to.  _
permits are authorized to receive certain*(saction IV.C.4), the question of whether .. pursue permit modifications. Although-
types of wastes and have the “ - - ““* grnot a facility has returned to physical. ...the statute conditions acceptability on

opportunity to compete for those- - '*~"*‘compliance with applicable lawsis.. .  the “control"of releases; andno: - : .
wastes, but it does not create the right' - '~ generally separate and distinct from the., . corrective action will-be on-going under.
to receive any particular wasté' " “ 7' question of whether penslties may be the permit or order during corrective

shipments, from the government or any - appropriate for past violations: &~ . -... .. action appeals or permit modifications,
other party. EPA is, at the same time, ' “company’s right to apgpal any penalties.. EPA will considér the facility acceptable-
sensitive to the company’s concerns that - associated with underlying : tions.is: - -if the Agency is satisfied that sufficient .
EPA's process for deciding which ' * - unaffected in most cases.. However,.EPA  interim corrective‘action steps are - .
facilities to use must be a fair one. Thus, ~las identified one:major exception:to. .- .underway, or if it is convinced that no - .
Congress has established the parameters "~ this rule. Where a violation cannot.~s s« corrective actiom'iv needed during the.~- -
for that decision-making ;irocesg (i.e., no Egsysically be“undone’ (or the Agency :; interim period: Thus; s facility wishing -
shipments to violating or leaking - determined that it is safer to l6ave:. .i:. to remain acceptable and wishing toi»: ... .
~ facilities), and has required a minimal™ waste in place),.one-can argue thatthe:q ...appeal may'do bothzContrarytos.,.; - - .
procedural process. In implementing the receiving unit is “tainted,” and-thatthe~- commenteFsBuggestton; thisburdenis. -~ = .-
Congressionally mandated scheme, this’ _ violation is a'continuing one. In order . - properly on the owner/operator, ifit: - .-
rule sets out a 60-day period fora’ ~.~ ~“{d-avoid such a harsh result, EPA hag: =auswishes to remain acceptable-during the. .
meeting with Regional and State. ©. " - provided that in such casas, the facility .- period of its permit modification appeal: -
officials, an opportunity for comment, 8 ~ may be said to have returned to physical: After a certain point, the Agency must .

decision by the appropriate Regional - compliance after any required steps- - - be able to get on with its business of- .
Waste Managemcfmt Division._:;xd then | ?;v:i bt: taken éo prevent recurrence of _ cleaning up sites;” -~ - - . :
the opportunity for a tothe: . the violation, and any outstan : e R
onal Admtiynistra&g?%ie final rule . - penalties to EPA have been paid (see 53.. 3- Review of Detarmination Decisions '
makes review by the EPA Reglonal - FR 48229). EPA needs assurance that. -~:  One commenter argued that the :
Administrator available to the State and there will be no repetition of the - .. ?rocadum set out in the proposed rule:
- the receiving facility owner/operator, as  violation, and the payment of a penalty - for review of 6ff-site unacceptability

compared to a discretionary matter left  helps provide that needed assurance. In  determinations (53 FR 48227) would not

up to the Regional Administratar. - effect, it is the preventive measure plus . promote consistency in decisionmaking,
" EPA has made every effort to establish the penalty that “‘corrects” the violation-- which a district court foundtobe a. -
rocedural protection for affected .- . in thess cases. Thus, the Off-site Rule.is' ~ serious flaw in the original Off-site

ilities that will ensure that off-site not “forcing” the ryment of penalties;: Policy. The commenter requests the .~
. acceptability determinations are made  in most cases, paymentisnot- .~ rightto an expeditiousreview byan .
in a careful and consistent manner. The = required to achieve accep : Where- impartial decisionmaker (someone other
Agency believes adequate due process  physical compliance is not technically: ' than the person who originally made the *-
protection has been provided. With - achievable, or would be extremely - decision), and a right to review of EPA
regard to the comment of a negative - - difficult to achieve (e.g., excavating .. Regional decisions by EPA Headquarters
impact from the off-site determination;” entire landfills or draining entire surface (preferably the General Counsel):
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. EPA believes that it has established a. opportunity to appear with counsel, - -~ H. Re-Evaluation of Uhacceptability
system of review which wiil promoto submit documentary evidence, amt 1. Thresholds/Enf ble Agreemenu

~ consistency in deddomhn3 present and confront witnesses; and &
procedures to be applied are clearly set.  transcript of the proceedings to be made.  One commenter asked fora .. .

- out, and will be ovarseen by - available to the respondent. -~ - clarification on the threshold that will.
coordinators in the: {GDEEPA Regions. ' The more complex debarment render a facility mppmpﬂata for . ... "

- The Agency intends to provide training-. procedures are not appropriate for the  &ccepting wasts.

d guid to th oordinat
e e s ponecos somicatons,  Offsite Rule. Tho review proceduresset _Tho citerl for dstermining when s -

The consisten: blem identified b; out by EPA under thé Off-site Rule facility crosses the threshald into -
the district coust and cited bya .. already provide foran informal hearing, . unacceptability are described in -
commenter, stemmed from ©  opportunity to appear with counsel, and  § 300.440(b). In short, for a facility to be..

implementation of the May 1985 Oﬁ'-sitg submission-of documemnry evidence. acceptable to receive CERCLA wastes, it )
Policy, which was dramatically more- .  EPA does not believe it is appropriate ar must have na relevant violations under.:: -+ >
limited in scope and procedures than .  necessary @ calland:confront witnesses . applicable law; and.it must control alk: <. =
this final rule. Procedures for notice and  in orderto détermine if thie‘facility’'s - relevant releases (and..for certain C
. opportunity to comment by affected operationisraveal relevarit violations or . . categories of facilities, eliminataalt . . -
facilities were added by thqsrovised Off-_ releases. Morséver, a key distinétion - relevant raleases at the receiving units)...’

site Policy in November 1987, and those  between the twb sets of rules is that EPA will determine whether thess- - .
procedures are bemgaexpanded by this' . acceptability is within the control of the criteria have been met based on regular
rule. Moreover, the fact thatsuch . . owner/operator; unlike a disbarment for- inspections.. - . A
procedures will now be legally. - a éét"porm‘of up to three Yem The commenter also objected to the :
enforceable regulations—as eompmd to unmpﬁﬁil'it'y statiis may be - _ ment that & Federsl itymust -
pohcy @w&’ﬁ%ﬂﬁ ot imm terminated once the facility returns to--- m relevant releases underan- - . . -,
fouowﬁf y Pliyﬁmtl ct;mplianee or 0011'1'018 - “enfort:;?ble agreement”’ in order to be

The request for expeditious reviewby To6ventreleases. : -acceptable to receive CERCLA wastes

an impartial decisxonmakaz, otherthan - The informal procedures set out in the (53 FR 48228): The commenter noted.
- the pegson who originally made the Off-site Ruls are also consistent with the that there may be fully-permitted “n“l

. decision, is satisfied by the provision in~ purpose and:terms of thestatuts. - atFederal insulladmthutmuld safely

* the final rule for appeal to e Regional = CERCLA feqiiizes swiftaction in these accept CERCLA wastes; however, these
Administrator. The Regional cases; the use'of procedures provided in  units will be unavailable because °fﬁ1°
Administrator is not involved in the _  this rule‘allow relatively quick action,” -presetice of releases elsawhere on the - :
day-to-day compliance and relaase - while providing die process. Further, - installation that are part of a facility- ‘i
findings of the Regional Waste.- .. " the procediifes go well beybnthhose wide investigation, but not underan’ = -
Management Divisions, and does- not requited in {hd stitute (simple = enfdrceable agreenient. Thus, agencies
make the initial acceptability. . "nouﬂca}ion'{fan d thtse suggested in - would be forced to use facilities offthe '~ .-

determination based on the meetings - “an " Feddral propéity for receipt of CERCLA
with the owner/operator within 30 days: Lhmgng :ﬁ?ﬁg,ﬁgﬁ;‘ and - waste, adding to costs and delay. - =

of the notice letter. Rat.her;ltfxe onal “post-detqrminatfon uteesolution:  Congress cléarlystatéd that CERCLA §
Administzator su g ervises el operations procedures” for release getarnﬂnatjons) wastes should not be transferredto =

of the Region, and is available to hear - :
o (Seo 53 FR48227.) . eaklng units at land disposal facilities - . 3

e pue:sltseg? ™ those decxsiqns. o "ﬁA’ ofes that only one commenter “ ft aand oot

t has been EPA's experience nnder s ggested that the nile’s revim?—" b:‘;‘:g;:‘;omiﬂ?&?:mt:“ m:'ﬁ::
the revised Off-site Policy that Reg! ;mbwmmm inadequale. |~ - asenforceable:egreament is necessary to
staff recommendations on off-sits .-~ 3 Notfication of Decisions S m&m&mﬁm c?ntrolled.
acceptgbhhmnd have ovedm&loed 01:; “MuTh§Proposal, at 53FR48227,° ' implementation of a corrective action. - ,
appropriats cases, The courts hayer - Brovides that the Agency wil inform ' programm approved by EPA o, whan
ﬁ‘,’,‘ih,*,’ stated that Agen _ --.the gwner/operator “in writing” of its' - appropriate, the State. EPA seesno _ -
decisionmakers are g,e;,ymed tobe decision after the informal conference reason why Federal facilities should be.
unbiased. See thmwv Larhn 421 --"and'review of comments; EPA thus ... treated differently. from private parties .
U.S. 35,47 (1975). . K ! with the comment that the basis  (see CERCLA section 120(a)). Although

' _' . _forall dicisions should bbclearly - = . it might be easier for some Federal :

4. Review Pmc“’“’“ 0% .o articulAvdd'in writiig, EPA also egrees. - facilitiés to use active RCRA unitson -

One commeriter argued that the that ownerlopemtors should receive -~ their pro toreceive CERCLA - .
informal conference and written: » responses to their major comments on wastes, may only do so if those

comment procedure (described at 53 FR  the acceptability decision. Regions will. units meet the conditions set forth in .
48227) is not sufficient for review, and- . specify in notices of unacceptability - . this rule. The requirement to have

suggested using the procedures . why a facility or unit has been found .. relevant releases at non-receiving units
proposed in 40 CFR 32.312(d) and (6) . unacceptable, and in post-conference. = controiled by an enforceable agreement .
(52 FR 39202, Oct. 20, 1987). This refers  decisions why a final *_may be satisfied through a permit (e.g., - - )

to groposed regulations for Debarment..  determination has been m‘ Sucb] “the corrective action portion of the
: onunderEPAAsdstm., steps will also facilitate the review by- . RCRA permit), or consent agreement - -
jl.oanandBeneﬁthmm.wh!ch - the Regional Administrator, who ma (e.8., an intefagency agreement under ..
rovideforaninformalhmingwithcut limit roview to the underlying recoed, ., CERCLA section 120).botholwh1chm
mlesofgvldenetotptoodum TN SR SV S A ayaﬂabla‘tofedudfadhﬁas.
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' considering erelemetanon-teeei- ng:
unlttobe"centmﬂed”basednimpl on .

" once a facility is under such an -

- remain acceptable.

. considered
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Z.Cmreuivewonltbnmlhdbhuee options, effectively reducing the:. - |mkvantmtliequesttmdwhethcc
One ter that a fac ilify - availableanedtymnodnng. - unit can safely handle hazardous wasts.
commenter agreed ty . thema/operetotta . This issue has already been largely

with a corrective action program in

* place should be considered acceptable,
" and supported the broader'definition of

what constitutes a corrective'action

rogram (proposed § 300. m(ﬂ(s)(m)).
Fncludmg!:he use o eqni
authorities. -

The final rule continues to previde

that corrective action programs must be‘_

under a RCRA order or
permit, or under another ap proprute .
authority if the release is at an other-
than-RCRA subtitle C facility. EPA .
cautions, however, that provisions in- .
State orders or p s issued by States

action are generally not acceptable to
satisfy this requirement at RCRA: . .
facilities. (See 53 FR 48229.) The major
exception to this is when States.
authorized for the base RCRA program .
haveleemdavandpumltm?:;ngh_\ _
corrective action for releases -

. regulated units to the ground water -

(pursuant to 40 CFR 264.100).. ..
One commenter objected to.

the issuance of an order or permit;

commenter claimed that in such casu. o

an owner/operator would notbe =
required to show that the release is -
actually under control. as called for in
the statute,

For of this rule, EPAis
consi eunmeases from non-receiving
units “controlled” when an enforcesble
order or permit to study the problem has
been issued. The Agency believes that:

enforceable order or permit or :

ent, the situation is “under ~
control.” (If action is necessaryto ~ -
protect human health and the

: environmentduringthetumofthe. g

study, interim measures be-
required.) The situation will be--
considered under control nnlmhor nntik
the order, permit, or agreement
violated orp:he document needs to be- -
modified to proceed to the next phut
of action. Provided the owner/operator -
is taking positive action and remains in: .
compliance withthe terms specified in
an order or permit, the facxhtymy

In addition, lnvestigations can often -
take a long tims to complets, and most
waste treatment, storage and dispoeal
facilities have at least minor releases-:
from non-receiving units; thus, - h
requiring facilities to complets -

oo o s could

limit acceptable off-sits

A control "any" release at a land disposai

- units. Further, by

‘receiving unit in order to regain

- pusesno

'phyetally -eliminats the release at non-

receiving units in order to be acceptable-
would also go beyond the strict tarms of
the rule to “‘control” releeses. Further, it
would be & particularly harsh result -

given the statute’s ent to

begin (Iylng " fecihtiea tlo
stu and elimin re easu.
this rule furthers the contro

requiring such work
to be conducted under an enforceable

order or corrective action permit, EPA -

" hes the ability to ensure that the -

required erecernedout o
exped“ious ) , _

: ‘&Relumend Remlning!-mgibﬂity

- One commenter challenged as too

inflexible the provision in the. pmpoed .

mle(ssmuzzs)ﬂutrequireethe
elimination of all releases froma -

acceptability. The commenter ergued
technically feasible and to a level which

environment, would be more realistic.-
In response, de minimis releases from
receiving units are already exempted
from the rule. EPA believes that any
further relaxation of the no-release
standard for receiving units at RCRA

+ facilities i3 against the intent of the

statuts which states that waste may only
be transfarred to a land disposal unit.
that “is not releasing any hazardous .
waste, or constituent thereof into the -
groundwater or surface water or soil.”

e ConsxﬂdmplydounotwentCERﬂ.A---
.. wastes sent to :

RCRA land -
disposal units. See 53 FR 48219. EPA.

believes that the same standard should .
" apply to receiving units at RCRA

treatment and storage facilities. See 53

- FR48225.- )
"4, RegalningPhysxalComplianceat

Treatment end Storage Facilities-

- In the mmble to the proposed rnle
‘at 53 nusm EPA discussed howa
facility could return to compliance after
the facility had been foundtobe -~ -
unacceptable based on a relevant -

~ violation. One commenter supsorted
" two of the thres conditions

a unit will be considered to have - -
regnined compliance, but . :°

ﬁm‘m’ all legal

"(etc.) are resolved.” The commenter

thet final resolution of disputes

<~ should ?n w&o:q:lviohtion are -

-addressedinthle

to human health and the-.

- Rule. Wath such a listing system,

t  interested parties
- phone calls to determine the

ble statement at |
section IV.C.4 (“Relevant-Violations”)
and section IV.G.2 (* of - -

Penalties”). Final resolution of Iege}
proceedings (including payment of
pemltiee}is not a pre-condition tor
regaining acceptability where the -

* - facility cam, in effect, undo the vio!anon_— S
~ (e.g.. remove imgmpeﬂy disposed

waste) and th return to physicet -

- complianee. However, resolution of
- penalties and of EPA legal proceed!ngs

are generally pre-conditions to regaining

: awepubihty in thase cases where a.
. violation cannot be undone. (See

les in the discussion of Relevant

- Violations, C.4.) In those cases, - o
- (especially where a decision has been . "
" .~ made to leave wastes in place in a land
disposal unit), the Agency is allowinga ™ -

g:\ysical compliance determination to

. be made despite what some might see as

-; a forever-ongoing violation. Forsuch - - . -

‘ cases, the Agency has a need for greater
that requiring elimination to the extent. o

certainty that every action has been:**

takenthatcenbetakentoassurethatthe Dot

violation will not recur. In effect, it- le,
the taking of required preventative:-
measures and the payment of the - e
penalty that "corrects" the wolauon ln
these cases. - _

L Implemenmaon

‘Ihreecommantemsuggestedthatin o
order to facilitate implementation of this .
mle.EPAshouldestabhshananonal

. datebaseorothermechanismsothat

off-site contacts and their staff can -

easily tell which facilities, natxonmde. D

are in compliance with the Off-Site- -
EPA
and othetAgencieecondd readily know-.
or access & list of epprovedoff—sate

- disposal facilities. One of these - .

commenters also asked EPA to develop
a more formalized list which reports

- which facilities have significant -

violations under applicable Federal and

_State laws or regulations.

It has been EPA’s experience that off- -

site tability status changes.
en:! and is difficult to usefuuy

reduce to a published list. Thus, the :

- Agency believes that the only way to
- ensure up-to-date, accurate information
-is to continue to rely on theten Regional

Oﬁ-SitnCOntects(ROCe)-TheAgancy
does not believe thatitisan -
unreasonable burden to
tomekeonetoseveml

tabd :&t‘m of facilities near s’
%& O e et copocity:
maintain up-to-date information on the
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" - aRegulatory Impact
" connection withthemle Today’s rule

- as Appendix I to this preamble,

. information. EPA’s recognition of ’the

- requirement cover all types
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- acoeptability of facilities within their

on. -
Howaever, in otdatoonsursthanho

- information is readily available, EPA.

will strongly encourage the maintenance
ofa back-\gllyconuct ‘for use when the -
primary Off-Sxte Contact is unavailable.
EPA will keep a copy of the ROCs in the .
Superfund docket and with the RCRA/
CERCLA Hotline (a list is also included

although it will obviously became
outdated in the future, and {nterested
parties should consuit with the sources-
named for revised lists).

Dyetothed c nature of the-
acceptability determinations, EPA has
no plans at this time to publisha*~ -

‘national list of acceptable (or. '''"" .
unacceptable) units. The cy.
believes that such lists could serve inore-
as a source of misinformation (or tmt-of-
date information) than reliable: * = - -

dynamic nature of ty is -
reflected in the Agen%cy that an
ebonis vt b pelatam ke
acce! e to bid on m
fmmpa CERCLA cl , but must-be: -
acceptable.under this to be awuded

. such a contract. -

In order to avoid problem nmxltingl
from.contractors whose

receiving facilities become unwceptnblo
under this rule, agencies and PRPsmay

want to provide for back-up or L
alternative facilities in thsir contraéts.

J. Manifest Requirements:.. - - e,

One commenter objactnd to the”
statement in the preamble to'tHé~ . -
proposed rule (53 FR wzao)‘that‘i’imm
the ment to file a “Uniforin” -
Hazardous Waste Manifest” formta
CERCLA wastes that are also RCRA .
wastes; the commenter asked ﬂmrtho—
of wuta.

The preamble simply noted that = :-
already existing manifest ontn
under RCRA must be met. There is no.
manifest requirement under CERCLA. :
ta:g this é'ule does not emblhgrm

ependent tncking
CERCLA wastes. Com with tkc

. rule {8 assured fnspections, and

enforcement of contract provisions. - -

'V. Regulatory Analysis: = 7577 7
A. Regulatory Impact Analysis», ;

_ Under Executive Order No. 12291, - .
EPA must determine whethera = - -
regulation is “major’* and thus whether
the Agency must preparé and conalda'
Analysis in -

is not major becausa it sim lycodiﬁau
an Agency policy that has in effect

.-since May of1985 and largely mirrors- -

/

' Lynn Hanlfan,
~ (817) 573~ mey

.' action involving the off-site transfer of *
- any hazardous substance, pollutant. or.

fn”““m”,:‘ that pongth!;ﬂ;;sbe: APPENDIX |.—REGIONAL OFF-SITE
e since November of 1987. CONTACTS (ROCS)—Co
discu:s?gnu:lth(ep%mblototho »)- e @ nﬁnued £
prop o (53 FR 48230—48231), this 3 con
ndgoonmimcrl:teﬂ:thahEPArﬁlm Region- | m'm mau
to determine where it will send waste ) .
mp aumﬁlmg& but does not | S Greg Zaccardl, Jo:m
or pose any new .
handl manuont:::mmex't:l"allmwﬁml . (2@_284- .
ers. A ty un e M. - { Sarah Naomi Herry, -
i bmgm liance with S : Y (215) 597— -
' limblo regulations the Agency 3 . 8338 - -
al:aadyMM.mﬂtonod‘y’g ) Vo " W - Jol’nm
rule some facilities may choose to-- S 1 son, (404)
initiate corrective action scaner than if 347-7603.
they waited for the corrective action- - ¥ " : G"Mw"w-. %
conditions in their final operating . iz, (312 (312) 886~ . =
: tpumnnttoRCRA:mm(u)and_, S 353-792 4448, <
v). However, regardless of the : Joe Dougherty;.
enuofthiamlo.nnduth& 1 (@ (214) 655~ -
authority of section 3008(h) of RCRA, .. .- -. | 228Z -..-f .2281.
EPA already compels corrective action .~ V¥ ... | Gorald-McKin--<| David Doyle,
gR(RAintaﬂmmhdnﬁﬁxﬁ. RN g{:%?& : (721“:;)_55& ‘
own or suspected releases. L e 1=7818.. 1. . 7667, -
" then, should not result in-increased: - WL; ””””” T‘{m G.@::l:lt; -
lon@mmmmammmwdm ’ A (303)293-
mdmind‘m .3l CheesT 1§ ', ~ -lx“‘u."“" . ' o &." 1m ‘
bB. RagulatmyFImbxbfyAct“ e ,.-t"_f"‘*"" D"“"w)m,’“__"'l L_eb‘. Bh o
" Underthe: Mm:ym B ("5)7“-
sus.aemuuq at the timeam: - x " | o Likch, 'Kfv},‘,"
pnb&huanypmpoeedorﬂmk e L (206)553- |. Schaniiec; -
o, it must: 6648, " (208) 853~
Flmdbm? that escribes the. . ~-svri "*f‘w 1081, K
] the on small entities, —
m.mwmmnmhmamwhmw ' masmincocnpmsoo.
- . 'impact. onamb“ndﬂlnumbwofmﬂc E:lhmonmntrof.(:hemicah g
antitiu.’l‘odny:ﬁndmleducﬂbu Hazardous wasts,
. procedures for determiningthe:; 2 . . mmmmm relations, Natural:
’ wnlpnbﬂityofafndlityforoﬁ-oiu . Tesources, Penalti Rsporﬂnsand
.. managgment of CERCLA wastes. It does. - ' “Ntequlmnants. Superfund,
_not impose signméanf additional - W‘“"P" atfon control, Water supply.
requkmentsoroompllancebmdemon- . DetodSeptiimbér' 182083 - 7
&!. tmsu&cwmmm.:;Amm-_dws:u.oc“r"“ I
mn&gx&:%mpd’ g‘i“’ Sy ) CFR part 300 is amcnded as:
tial number of small enﬂ;ia. T tolMovwes:
-C. PapcmorkﬂeducﬂonAcF eSS PARTMTIONAI:OILAND
. ' " HAZARDOUS SUBSTANCES: -
m:nﬂedoesnotcontainmynew CONTINGENCY PLAN -~ . '
,ubmmog&% m:: m‘mm, s . SV 'l'heauthorltycltaﬂon forpaxt 300 .
- PaperworkRoducﬁonAl:t.«USC. .- continues to read as follows:
(3501, erseq. - NG B 17979, 56 PR sarer, s PR
1321
: Vlsmlmmw 193&&-::; m.x.o 12580, 52 FR 2923, -
' ©3 1987 - :
APPBIDIX |—REGIONN. OFF-SITE S ;
A . ZSecﬂonaoouofaaddedtopan
ContacTs (ROCS) - - 300 to read as follows: .
Region con- | Backup con.” mmmm jond
Ty ‘Austine (a) Applicability. (1} This section
"'“'"""““" . applieaptg any remedial or removal
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oontanﬁnntudeﬂmiundatm (if) RCRA hazardous wastes that are ~  permitted releases are defined in
sections 101 {14) and (33) (‘CERCLA.~  being transferred from a CERCLA site - §300.5), except to the extent that such:

waste*) that is conducted LEPA, --.-for treatability studies and that meet the releases are found to pose a threat to'
States, private parties, or Pederal r'equhemmtlfotlnmmpdon for- -- - bhuman heelth end the environment; or -
agencies, that is Fund-financed and/or ~ RCRA under 40 CFR 261.4(e);and (C) Releases to the air that do not '
is taken pursuant to any CEREEA (iii) Non-RCRA wastes that are being -  exceed standards promulgated pursuant
authority, including cleanuput Faderal transferred from a CERCLA site for to RCRA section 3004(n), or absent such

facilities under section 120 of CERCLA, treatability studies and that are below - standards, or where such standards do
and cleanups under saction 311 of the  the quantity threshold established at 40 - not apply. releases to the air that donot* - -

Clean Water Act (except for cleanup of  CFR 261.4{e)(2). resent a threat to human health or the-
petroleum exempt umfer CERCLA). B L)) Accepwbdxty criteria. (1) Facility - snvironment. o
plicability extends to those actions ~ compliance. (i) A facility will be (ii) Releases from units at a famhty
A taien jointly under CERCLA and deemed in'compliance for the purpow __designated for off-site transfer of -
another authority. - - 7., ‘ofthis rule if there are noreldvant - -~ GERCLA waste must be addressed as*
(z)lnmzz%mgmy removal viohﬁmsatnraﬁwﬂ.ngthaw o ‘“"fonm Caees
actions un CLA, emergency . units recsi CERCLA waste:. ; R Receiving units
acﬁom taken during ections. (A) Far trav'gtsment tostandards,\”. . . ¢ }:c)mtxas. Cg%aA :‘,ﬁff,.’fa’;'ﬂe"”’v -

nse actions under section 311 of spedﬁedlnw(‘.'FRpanzes.mbpanD. -transferred
Water Act whare the release - including any pro-tmatmentorstonau under subu&ag:fffk-s&g‘\uniﬁdrzgumed
-pmmimmMand cant " "'¥* uhits used prior to treatment;. facihtymmhzednndarthepmt . ,
threat to human healthandthe =~ (B)Poxmahnanttomhshnﬁaﬂy ARt e ofdoCF'Rzmeo(a).(b) RN
environment, the On-Scene Coordinatoe reducs its mobility, toxicity oe-<< .- - or(c).onlyifthuunntsnotmleuing .o
(OSC)mydetnrmimMiusnacqmry penbtnneolntheahmcaohdeﬁnd any hazardous wasts, hazardous” -

CERCLA waste off-site treatment standard, including airy pre=" - cozsﬁumt.othmrddhsmbanneainto'f

'withomfollowingthmnnmannol . treatmentoutorageunusuudprlorm _ ' the ground water, gurface water. soﬂcr ‘

(3) This section applies to CERCLA' ** :: (C) F stonge ulumatodlspoaalof air-
app S ar or (B) Othier ialts af RCRA subtitle C.” -~
wastes from cleanu actionsbasedon CERCLAwastenothmthe“ s CERCLA A
CERCLAded:iom&mmen slgnedot previous criteria at the sams facility. “land disposal facilities. wastel - - _

consent decrees lodged after October 17, *(ii) Relevant violations include - - m‘?”“”wmﬂyuﬂmﬁ

~ 1986 (“post- -SARA CERCLA wastas”) as - significant deviations from regulations, Rﬁn‘mc?ﬁ ﬁ;dm*
well as those based on CERCLA " “7¢ 2 com wu&!«pmv!dmorpumlt where a nan-receiving unit is releasing” -
decision documents signed and cotisent tions deeigned to: ensure that - - - any hazardous waste, hazardous - tnto

~ decrees lodged priar ta October 17, 1888 CERCLA wasts is destified forand - Wﬂmlﬂmmw 31' .
(““pre-SARA CERCLA wastes"), Pré-- delivered {0 &ithttized facilities; °. adr. mdm"m ““f“; watr:llad b“'
SARAandpoa-SARACERCLAmM "’reventnlaamofm;'gp\u waste; enfom h"“”‘ ?;‘: Y- .
are subject to the same acceptability gmdm pir- an !mdor % corrective.
criteria in §300.440(b) (1yand (2). - mbstmq‘gt% X :‘ifdnnﬁb _ mli “‘} subt RGRAmro&u T

" (4) EPA (usually the EPA Regional detection of fich releases: of - - applicablo Federal or Stata: .
omoa)wmdetummmompubmty ve action fo¢ Telaasod - For purposes of this secﬁon.aRGM -
under this section of any facility "~ * Criminal violtiohs which result in.. -~ _land disposal facility™ is any RCRA==. .
selocted fr the treatment, storege; oS indictment ave alse relovent violatioms, ~(2Cility at which s land disposal unit is-
disposal of CERCLA waste. EPA will:: ‘s’“haddm«n.vlohﬁmoﬂhofollm located, regsrdlees of aland::

. determine if there are relevant releases . . mqnlrmﬂsmny be considered- _ dw“ﬂ'“mmlmm S
or relevant violations at a pxkr L (C)Otherunﬂ:atmwb!rﬂcc S
to the facility’s initial receiptof ' ’i (AJ “Mofm mmgaa?ldpammby-mk — I
CERCLA waste. A facility which has - .~ 3004 and 3005 of RCRA of:'where::=. fmmwmynotbo
previously been evaluated and found .ppnmbum Federal laws (such ae.: - transferred toany.unit:
acceptable under this rule (or the- = == the Toxic Substances Coatrol Act and-~ ’“bﬂtbcm"’?m‘mm” A
pmcedingpolicy)isa table\muldu;muﬂ.nam " by-rule facility, Wifere ofany o

- EPA Regional :homng:«-;.-,- (B)Applimbloncﬁomofsuh d,m," hazardous wasts, hazerdous constituent, - |
otherwis_esrumanttossmma " ehvironmental laws; and - or hazardous substance fromnon- - - - -

(5) Off-site transfers of thoss...- - (C)Inaddm.landdhpoadunmu - receiving units poses a significant threat ™ -

laboratory sampleés and treatability - - RCRA subtitle C facilities receiving : - .- - t0 ublicheal&oﬁhecnvimmnt. L
Mymmmm mhmm&mm unfnsﬂhatmluuheonmllodbym e ;
sitesaatoutinparsgraphs(a)(s)u}mu actions suthorized or funded under _ _. - enforceable agreement for corrective -~ .. .
through (iii) of this section, ere pot:.. . . Mmuummmpummm acﬁonnndambﬁtlaComanorpths-,,_
subject to the requirements of this~ - .. RCRA section 3004(0) minimum - . .. ﬂPPlicabIGPaderdOtStatoauthoﬂty_ S
section. However, thoss CERCLA wastss: technology requirements. Emspm (D) All other facilities. CERCLA .- -

~ may not be transferred back to the. - - maybemndoonlyifthsunithubem i wnstushmﬂdnothohnnsfnnadtomy_ S

- CERCLA site unless the Remedial . - -grantsd & waiver rom these - .~ . unit at an other-than-RCRA subtitle C. o

. Project Managsr or OSC assures the: _."." ents under 40 CFR 284.301. - .- fadntyﬂthlEPARagimdommhu

.. proper management of the CERCLA i'.‘: 2) Releases. (i) Releese is defined im -  information indicating thaten. . - . -
wm-mnlaotnddnumdm . §300.8 of this Mnndﬂ!hh- Mywulemoi o

- permission to the laboratory oe " saction'do not hazardous substances has occurred at
traaunmﬁdmyfmthsnmyh-md'lcr (A)Damimmlsm . that fecility, unless the relesse is. .

* residues to be returned to tha site. (B) pennimdunduhdard;.» controlled by an enforceeble agresment

tothesutatu"

ittt o

‘ (i)&mpkoofmmmb:-v or under Federal s . forcorrective action under an applicable
" s laboratory for characterization;: 'Ew’ m
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(iii) Releases are considered to be

“controlled™ for the p of this
section as provided ln s 300.440
(B(3)(v) and (D(3){vk A releass is not
consi “con for the purpose
of this saction during the pendency. of
administrative or challenges to
corrective action requiremants. unless
the facility has made the
showing under § 300.440(e).

{c) Basis for determining
acceptabifity. (1) If a State finds that a
facility within its jurisdiction is
operating in hon-com liance with state
law requirements inclu
requirements of any Fed tg
which the State has been su orizod.
EPA will determine, after consulting
with the State es a Y if the
violation is relevemt under the rule and
if so issue an initial determinstion of

of the finding. The
noticemllbesentbycartiﬁadndﬁnt-,
dmﬁed remu;f ackno ledpdl;h;
certi notice, if not W
the return , should be
“d'é‘;‘ii.f?"u””‘p&”“““?‘;ﬁ.'ﬂ“‘
a properly sent by
maﬂ!othahstaddm known to the
A Regional Offics. - - :
(2)'!113 notice shall genarally: stats
that based on avallable information from:
a RCRA Facility Assessment {RFA),.
inspection, or other data sources, the
facility has been found not to meet the'
requirements of § 300.440; cite the - -
specific acts, omissions, or conditions
wh!chtotmthabsdsoﬂhmﬂndim
and inform the owner/. ol the .

procedural recourss avallable und-!hh

P TS

{3)A which was previously
s

s or po may .
continus to receive CERCLA waste for ~
60 calendar days after the date of -
issuance of the notics, unless otherwise
determined in accordance with .
paragraph.s (d)(s) or (d}{(9) of this

(4) If ths owner aro ofthe
facility in question awritten .
request for an informal conferance with
the EPA Regional Office within 10
calendar days from the issuance.of the -
nohvc&.a u& EPA RagxonalfOﬂ;zhshall
pro op or
confsreace no m 30 calendar.
days after the date of the notica, if ...,
possible, to discuss the basis for the
underlying violation or release .
determination, and. it.uelevam:s tothe -

cceptability. _ facility's acceptability to receive
(2) aswaﬁndsthumhuum .~ CERCLA cleanup wastes. State. . . -
occurring at a facility regulated under  representatives may attend the informal
State law or a Federal program for conference, submit written comments
which the State is authaizad. EPA will prior to the informal conference, and/or-
determine, after with the request additional meetings with the
State as appropriate, if the releass is - EPA Region, relatingtothe . . .
mlevnntundurdumbmdiho.hu emmlssnsdurmgﬂm '
aninimldatmminniono( - : EnoStaty. ..
Ju o t;resel!t.B’Ashln\

(3) myalnusmlnmd , notifyﬂxasnb ths outcoms of the..-
determinations of based  confarencs., An owner/operator may
on its own EPA can v submit written comments by the 30th .
any inspections, collection and/or  day afiter issusnce of the notice, in
assessments necessary. EPA will then: addition to or Instead of requesting an. -

notify with the State sbout the results - informal conference.

‘and issue a determination notice ifa (S)Kﬁnowngroropmnrmbq,
relevant violation or release is found. . . re%uem informal conferencenor |
(d) Determination of unacceptability.  gul mhwuﬁmmmntx,thsfmlmy

(1) Upon initial determination by the . becomes unacceptable to receive .

EPA Regional Office that a facility being  CERCLA wasts on the 60th da tﬁsﬂ!
cons,idaradforﬂmoﬁ-dtauxnsfarofany notice i3 issued (oronmalu
CERCLAwastadounntmeetma undar (d){9)of -
criteria for ility stated fn- this section]. The facility will remain
§300.440(b), the EPA Ragion M - unacceptable antil such time as the EPA-
nonfytheownerlaperatotofs\lch Regional Office notifiss the owner ot
facility, andthems&onsiblaagencyln " operator otherwise.

the State in which the fictlity is located, (B)lfninfumdumhmhu

or written comments are received, the-
EPA Region shall decide whether or not -
the information provided is sufficiant to-

“show that the facility is opersting in -

physical com hancewnhrespecttoths

ralz:iantvbhgmutndhthinmd

notice of unacceptability, and thatall”
lled, ed in puragragh:-

or contro. as requir

®l(2) ofdmsecuon. such that e

determination of acceptability wonid be:

" appropriate. EPA will noﬁfy the ownerf”

operator in wri whether or not the -
inmformaﬂmplgﬁadismm
support a

dstermination of
{lity. Unless EPA determines
bythsmnd

- decide that a
" legs thian 60

wynbhm&nsmhmlandnday
aﬁathnmof&sodgndnodaof
un, {oc other data. .
establi top

- (d)(8) or (dX8) of this saction). . :
(7)Withhlodaysofhunng&omtha
EPA Regional Office after the informal -
conference or the submittal of written -
commeats, the owner/operator ar the- -

- State may request a reconsideration of

the dstermination by -
the EPA Regional Administrator (RA). -
Reomdundmmyhobymswofdn
record, by confsrence; or by other mesns - -

_ deemed appropriate by the onal-
- Administrator; s,

dumnundnsnot -

bayundthnw-dnypenod.
 wiil recsive notics in vmtmgé
thedecisiocoﬂhtm -

{(3) The EP,
mydeddotomndthowuhy pariod
if moretime s 0 reviewa -
submission: The fa

mmw .
Pmﬂnwmﬁam

fatility’s unacceptabili b
eﬁoeﬁw(ora&aﬁoht,
days) in
sinmﬂmmchas.but

imm
limite toc

(e) Unacceptabdtty dun h
administrative a jmﬁaal challemu
ofcom!ctfn dction decisions. Fora -
facility with relsases'that are :ub)act ]
a corrective actiod pefmit, order, or
chnﬂua;! cmrec;:%aaggnd(a’
u: or &
& periiit mbdifitation

o &addlﬁom!madionl

s.hnllnotbad’unsfdmd‘tobapaﬂoh

: corrective action " controlling -
those releases ard notscttostay - ©
a determinatio of unacceptability

. under this rale. However, suchfadmy

may remain acceptable to receivae ' -
CERCLA yrose duing o poodency of - 2
® ap A
{1) It satisfies N
' that adequats interim corrective action - -
measares will contimmos at the facility; or
(2) &t demunstrates to the FPA
Regional Office thé sbsence of a need to
takecoued!nu:iondmmgthssbm .

Atem.hauunpuﬂul.

omrlw-” '-if.
) shaub-nmmwnmgim. :
.ngimdhdminktﬁﬂr
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the opportunity to confer as descrlbad
in § 300.440(d), the facility remains -
g table, the facility.can regain -
accapta . A facility found to be
unacceptable to receive CKRCLA wastes -
based on relevant violations or releases
may regain acceptability if the. followmg
conditions are met: ,

(1) Judgment on the merits. The
facility has prevailed on the merits in an
administrative or judicial challenge to.
the finding of noncompliance or
uncontrolled releases upon which the
unacceptability determination was..
based..

(2) Relevant violations. The facility .
has demonstrated to the EPA Region its
return to physical compliance for the
relevant worauons cited in the notice.

(3) Releases. The facility has.
demonstrated to the EPA Re that

(i) All releases from recei units at .
RCRA subtitle C facilities have been..
eliminated and prior contamination

- - from such releases is controlled by a

corrective action program approved
under subtitle C of RCRA; - .
(ii) All releases from other units at '
RCRA subtitle C land disposal facilities.
are controlled by a corrective action

(ln) All releases from other units at
RCRA subtitle C treatment and storage
facilities do not pose a significant threat
to human health or the environment, or
are controlled by a corrective action: .
program approved under subtitle-C of

(w) A RCRA subtitle C comactive -
action program may be incorporated
into a permit, order, or deczee,, ...
including the following: a corracﬁv,&
action order under RCRA section. ..., -

3008(h), section 7003 or section 3013.a . .

RCRA permit under.40.CFR 264.100 or
264.101, or a permit underan .
equxvalant authority in a State
authorized for corrective action under
RCRA section 3004(u). Releases will be -
deemed controlled upon issuance of the -
order, permit, or decree which initiates
and requires complétion of one or more’
of the following: a RCRA Facility ..
Investigation, a RCRA Corrective:.
Measures Study, and/or Corrective
Measures Implementation. The release .-
remains controlled as long as the facility
is in compliance with the order, permit,
or decres, and enters into subsequent
agreements for implementation of |
adl;iitional corrective act(ilon maas,ur‘a;aa:8 o
when nec except during
of admmlstraessatli-{e or j\?dicial challpe:::gas.
when the facility must makea, " : -
demonstration under § 300. 440(9) in’
order to remain acceptable.’

(v) Facilities with releases ted
under other applicable Federal laws, or

I

. HUMAN SERVICES
e Admmlmuon for Childran and

- Omnibus Budget Reconciliation Act”
" (OBRA) of 1890 that apply to the Aid to
: Families with Dependent Children.

/5053, which deletes

State laws under a Federally-delegated
- program may regain acceptability under

"_ this section if the releases are deemed

by the EPA Regional Office not to pose -
a threat to human health or the ’
environment, or if the facility enters:. -
into an enforceable agreement under -

. those laws to conduct corrective action:
activities to control releases. Releases
will be deemed controlled upon the
issuance of an order, permit or decree
which initiates and one or more
of the following: a famty invastlgaﬁon.
a corrective action study, and/or * -
corrective measures implemantatfon. :
The release remains controlled as long
as the facility is in compliance with the .
order, permit, or decree, and enters into

" subsequent agreements for

implementation of additional corrective
measures when necessary, except -
during periods of administrative or
judicial challenges, when the facility "
must make a demonstration undar ,
§ 300.440(e) in order to remain
acceptable. - .

(4 Pnortothalssuanceofa -
determination that a facility has.
returned to‘acceptability; the EPA"

* Region shall notify the State in which .

the facility is located, and provide an

 opportunity for thie State to discuss the

facility’s acceptability status with EPA.
(5) An unacceptable facility may be
reconsidered for acceptability whenever
the EPA onal Office finds that the
facility fulfills the criteria stated in
§ 300.440(b). Upon such a finding, the
EPA Regional Office shall notify the a
facility and the State in writing. -

[FR Doc. 93~23069 Filed 9—21-93. 8:45 aml
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DEPAR‘I’MEN‘I’ OF HEALTH AND

‘

Famll!a

45 CFR Pam 205 and 233
RIN 09704814

Aid to Famumwm\ DcpondOnt

' ~‘cm|am Program; Certain Provll!onc
of the Omnibus Budget Raeoncllhﬂonf B

Act of 1990

AGENCY: Administration for Clnldran
and Families (ACF), HHS.

ACTION: Interim final rule. - e
SUMMARY: These interim final rules
implement three sections of the - -~

Th

(AFDC) are: Section’

references to-

Barents or legal

income deeming by legal guardians in
minor parent cases; section 5054, which
expands State agency responsibility for -
raportinin 0 an appropriate agency or
official, known or suspected instances
of child abuse and neglect of a child
receiving AFDC; and section 5035, .
which adds an explicit reference to titla
IV-E on the list of programs for which' -
information about AFDC applicants and
recipients may be made available. .
In addition, we deleted the reference -
to title IV~C since the WIN program a
no longer operative. Other OBRA 90
changes pertaining to the AFDC-UP
rogram and-the Earned Income Tax. .
Credit di were published July 9, .
1992, in the final rules fmplementing -

the related AFDC amendments of the o

Family Support Act of 1988 (57 FR.
3040&-30409) -
DATES: Effacﬁva Date: Septambar zz
1993,

Comments: Comments must be: -
received on or before October 22, 1993

ADDRESSES: Comments should be..;

submitted in writing to the. Assistant

for Children and Families,
Attention: Mr: Mack A.~ Storrs, Dlraaor. :
Division of AFDC Program,

L'Enfant Promenéde, SW-., Washington,
DC 20447. Commients may be inspected
between 8 a.m. and 4:30 p.m. .during
regular business days by making

- - arrangements with the contact parson
* identified below:..

FOR FURTHER INFORMATION OONTACI"
Mack A. Storrs, Director, Division of

" AFDC Program, Office of Family

Assistancs, Fifth Floor, 370 L'Enfant
Promenade, SW., Washington, DC

20447, talephone (202) 401-9289‘ *

- SUPPLEMENTARY INFORMATION: "

Discussion oﬂntarim Rulal’rovi:ions
Ebmmanng the Useof the Term L‘lagal e
Guardian” (Section- 233 20 of the -
Interim Rule)- .

“The Omnibus Budgat Reconclliation
Act (OBRA) of 1981 added-section *

- . 402(a)(39) of the Social Security Act ta )

that, in.determining AFDC -

banefits for a dependent-child whoss ™ ~

perent cr legal guardian'is under the age ~
of 18, the State agency must include tha _
income of the minor nt's own

whoare -
ving in the same home. -
Section 5053 of Omnibus Budget

"Reconciliation Act of 1990 (OBRA 90)

amended section 402(a)(39) of the Social

* Security Act by eliminating the use of

the term “legal guardian.’ Section

. 402(a)(39) provides that in determining -

AFDC benefits for a dependent child °

. whosa parent is under the age of 18, the

'Famlly Assistance, Fifth Floor, 370> ~



