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The attached do..cume·nts are an update of the General 
Enforcement Policy Compendium. This update consists of policies 
which have been added, revised or deleted since the issuance of 
the June 11, 1987, update. The policies are: 

Issuance of Dlforcement Considerations for 
Dratting an:i Reviewing Regulations an:i 
Guidelines for Developing New or Revisei 
carpliance an:i Dlforcement. Strategies 

'lhe RegulatQry Developnent Process: Olanc;e in 
Steering CC:mnittee ~is aB1 cm-t Illl>lement.a
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Proc:edUres. ar.s Respaisi.bilitie5 for Upjati.ng 
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Final Q.Udanc:e on use of Alternative Disp.ite 
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~ licy on Invoking section 9 of the E:P1\ltQJ' 
Merroran::hln of urnerstarding 
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G1 - 62 

G-1 - 63 
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Processi.nq of Consent Decrees 

Processing of Indirect. Referrals 

Assertion of the Deliberative Process Privilege 
( 2 documents ) : 

,,.., Guidance for 1'.ssertion of Delibera
tive Process Privilege 

E. 01a.119e in Review Process for Cort:.-urretX.. ... 
in Litigation 

·.·· 
Procedures for A.ssessi.nt Stip.llated Penal.'.:.ies 

Procedures for t-b.li.fying Judicial Decrees 

~sion Of Direct Referral of cases· to the 
Department of Justice 

Delegation of Con:urren:e arxl Signature of 
Al.Ith:>rity 

case :~;anent Plans 

Assuring Ttrrely FilL1.; arxl Prosecut.ion of 
Civil Judicial ~ions 

Prcce,ss for Con:ruct.ing Pr~Ref erral settlE!Te'It 
Negotiations on Civil Judicial E)lforcanent. Cases 

9/14/87 

9/29/87 

.. 10/3/84 

9/30/87 

l/ll/88i-· 

1/11/83. 

l/l4/88 

1/14/88. 

3/11/88 

. 4/)8/88 

4/13/88 

·' • 1. 
6/25/88 

There are modifications to existing policies. · 1:·rhese 
pol:.cies are: 

Ci1 NtJMBrnS 

G1 - 64 

G1 - 65 

G1 - 66 

G1 - 6i 

G1 - 68 

G1 - 69 

G1 - 70 

G1 - 71 

G1 - 72 

G1 - 73 

G1 - 74 

GM ·· l l This policy is obsolete and shoul~ be discarded. The 
index notes that it was deleted a~ci r~vfsed. we are 
attaching a permanent cover page to be put in manual 

GM -· 25 

in its place. ,, .1 

This policy has been revised. ~new Federal Facility 
compliance Strategy was signed on 11/8/88. we have 
excerpted the enforcement sections of the Strategy 
and included them here. we are also including a 
cover page explaining that the previous version is 
obsolete. The 1984 Strategy should be removed, and 
~~e cover page and new docwnent put in the manua lze,T n 
its place. l ~> 
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This policy has been revised. The old one should be 
discarded and the new one put in its place along with 
the permanent cover page explaining the changes. The 
revised index notes that it was replaced. 

There was an addendum to this policy issued 8/4/87. 
The attached cover page· should go in the. front of the 
current #46 stating that there is an addendum 
contained there. The addendum should be added after 
the current #46. 

This policy was revised. The old one should be 
discarded and the new one. put in its place along with 
tha ~:".'~aneflt cover page explaining the change. The 
r~vis.ed. index notes that the Old one was replaced, 

1\liso attached is ~a. revised chronological table of contents 
and a topical index of' the currently ef.fective general 
enforcement policies and guidance documents. The revised table 
of contents and index replace all previously issued versions . 

. ':'· ( 

The compl~t~ Compendium now consists of 74 docwit~nts numbered 
sequentially GM-l through GM-74. Additional copies of the 
compendium updates or any of the Compendium documents are 
available through OECM's Program Development and Tr&ininq Branch 
until the supply is exhausted. · ,. 

It has come to our attention that o~ mai Unc1 list needs 
substantial updating. -Please fill out the attached form 
conf irminq your address and interest in receiving compendium 
updates. Then fold it over so that the OEP return address shows, 
and mail· it.back to us· within four weeks of the date of this 
memorandum~· If we do·not·receive this form, we will remove your 
name from the mailing list. 

,, . 
i .• I 

If you have any questions concerninq the compendium text 
and/or would like a copy, please contact.Arinda R. Thompson....a..t=F:t.s-

~ .;~o-"' 0?11 (tA-s r1 :sJqy) 
1'ttachmenta 

. £.t ' 
cc: .:Ass~t·ate· Administrator for Regional Operations 

1 :_EPL.\ tibra.ry 
Oa'1id Bliente, Department of Justice 
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Mclliorandum 

To: 

From: 

\'J,\SHll'\(",·ro·:. D.C. 20.:c:i 

OFfIC~ Of Tiii:: r.i;;:i,;i',,\l. COt:::Si:L 
l:!\!I:i!~ilU!~ l~\l.L 

NOV B i972 

All Rccion~l Co~nscls 
,. 

Assistilnt A<lministrator for En!orc~~cnt ~nd 
·General Counf;cl ,. ... . 
Visitors' Release!: antl l!old E:'lr:.ilc!"s /\~rc:1::':lcnts 
as a Condition to Entry of E~h Ernrloyc~s on 
lncluscri~l F~cilitlcs 

FACT~ 

/Ir-· a condi.Lion to cnt1·y on imlustri::?l f::.ciJitir!', ccrtnin 
!irr..s h.Jvc rc11uil·eci E?A C':".p.loyc!"r. to si;;1\ ilr,rcc:::::-n;;s ,_.;1.i.ch 
purpC'lr L: to TclC::lSC th~ CC'l:::j).:lnj' from tnrt li.:l!Jili ~j',. !;;.;,; follcM::.tiC 
11 \'isi tor::; Rcl<!ase:" rcqllircu by .th~ Owcns-Corninc; Fi1>c1·&l:\s 
Corpor.Jtion is .Jn cx.J~?lc: 

.. 

' 

VISITOR~ ru:u:Asr: 

In considcr~cion o~ pcr~ission to c~tcr the 
prcmi~es of Owcn::;-·:ornins fibcrcbs Cor;iciracion 
and being ~ware uf th~ risk of injury fro~ · 
equipment, ncglir.cncc of e::iployc·cs or or other 
visitors, nnJ frorr olh~r caus~s, the unJcrsl~n~d 
nssumes nll ri~k, rclcnsrs ~~id corpor~ticn, 
and nt;rees to holcl it hur;:ilcss frt'rn linbility 
fo'r :iny injur)' to hiin or hi!i prop.crty while! upon 
its rrcmlses .•• 

In nJdition to such "Vis:·.tcr!> llclcascs" C'i:t;iloyC'cs or 
their supc1·vi:.;ors h.:w~ t>ccm ~•kcd to si;n cnt:-y pcrnit:: which 
include .Jn nr.rce::tl:!nt th;1 t EP,\ will p.3)' for :iri)' injury or da.':lac;c 
rcsultin& from our activities :it the fa~ility. 

, 



.Ql!r:snr.::s 

l. noes si~.nin~ ::uc:h il 
11 \1.isitOl:!': JlcJi:;1~c" CffC'CU.\'Cl)' 

w:i.ivc Lht! cr::j)loyce' s ri ~ht: to C>l.it.iin <.i~1m;1(',cs !or torLfo\1; injt1ry? 

2. M<1y tr,\ cr.1plo::ec!:; co1~tr.lctll<ill)' ohli~.:-.tc ti1c /1~cncy 
to p.:iy !or ;iny injury or d.c'.lr.:~i;c ::.lusc<l by ou.r oictivii.:.i.cs? 

3. Nay firms condition I:PA's entry upon sir;n.in~ such 
agreements? 

. ~ 
# .• • 

,. 

l. C:encr:llly, ye:; cr.iploye\c:-i \l<iive their ri~ht tCJ 
<lm~~sc!:; ~nd the t;ovcrn•~·~nt i::; prcvcnt.cd fro::1 c::1.:rcis~n;, its 
right:. of subrogation uncier the Fccler.:l t:.i?lo)·ccs' Co:::j'~r..s~tion 
Act. -

2. i;o; fcclc:<il tort li.:ibili\:y is. ast.lblir:;;ctl ,1nd li::'litctl 
hy the :Fcclc;-al ·rort Cl:.i:·:.s /\ct, :\nt.l !:uch n~rca~ .• cnts nrc c:ilso 
inv.llid .lS viol~tivc of the Anti-l.)c.f.icic:l.c)' :~ct. 

3. Ko; EFh crn?l0yccs rossess .l ri~ht uf entry un~c~ 
both the Clc:·:?n J\ir Ac: .:ind tbc l:"cdcn.·al \·:~tcr Pollution Control 
Act ru:a<:!n:lr.ie:nts of 1972. 

Altho\1;;h the prcci::c cffctct of an acl\'nnc(! rcl~:ls~ Clf 

~.ie11.>ility fo:- nci;li;;cncc c:::.nnc•t be clctc:-::-.inc(.) ,;ii:hout reiercncc 
to th~ l"w of cha st:cc in w:1ich the tort occurs, we rnu!:i:: 
~ssu:iic tll,;t: such .i;;rC:!C'..:e:nts nrc r,ancrollly val.l.cl. JJy !;i~~ing 

such :1;:;rcct".r::nt:s tPA C:""i>lCl)"Ci?S r.:<iy cff cctiv~ly \:nivc tlii::ir rii;ht 
ti:> SUC for u~r.;ilg~S oln<.l the tOVCrr.r.:ent'S ri;;ht Of S\1hrei;;::tiLJ;"1 
under the 'Fcclcr~l tr.:j)lO)'tH?S I COii;pcnsation Ac:i;, 5 use 810l n ~· 

The Rcstnt~~ent of Contr~cts, Ch. 18, § 575 st~tcs: 

• 
A 'L>nrg.lin for ~);C1:ip"ticin fror.1 li:-.bility for the 
consequences of .i willful brc.:!clt nf c!ucy i:; illc0.ll 1 

:\nd il bilrr.:i.in for c~c:::;1tion iro;:i li;1bility !or 
the consequ<::n.ccs of ncr;liscncc is illc;-,.ll H 

(n) the pnrtics :ire c;::ploycr M1tl c1:1;-iloyce :ir.<l 
the b;n:c,:.in rcl.:i:.c~ to nci_;ligc>nt :inj\1ry of 
the employee in the course of the? c::-.ploy;:icnt, 
or, 

(b) one of t.11~ p.1rti('!> i~ ch,1q;('cl t:i th :i dllt)' of 
puhl.ic. r:crvicc, .11Hl till! :,;u 0::in rc:1;;t:.cJ Lo 

nc~li~t'•ice in ti1t' pcrfor1:::\ni:c of nn)' p.i-:-t 
of i ti.: ~u::y to the rublic, for t,•hich ii; Ii.is 
rccci \'.:>d or hci.:'1 pi-01::.i~~d co.~j)Cns<1 t ion . . .• 

-· 
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\Hth l'hC! c:>c.:1.:pt.ion~ 1:1.:>ntioncd in thf:! J1.t:"l:!l'."C::"!~it of .rf."ntr::rt~. --------l:..!.'..l.!.!:.0.t 110 (;.:'lh'l".:ll pul:llc: polh:y SCC<:<S lo c~:i:.;t; :i~;ai;~:;:; c:·:pr..;:S5 
ai.;n.:c1:1ent:s for ;1!:::rnr.j)t:ion o! risk, nml they nc~<l 1n1:.: he 
supporLcd by consjdcr.Jtion. 10 .ill~..!' ;l'ClrtS ~ 55 un<l 
~lli~·~::U ... £.L!~.!.!.:.!:E. 2c.l, Ch. l 71\, ~ 11%lL l.l~:~pj Le t:l1.i:; 1.;~ncr<\ t 
rule~, c::1:H~s llr.i.sjn~ under tiH! i:cckr<1l 't"cirt Cl~ir:1s 1\<.·t:'.:i11volvin~ 
rdc<ls<.·s :;ig:icd l·y civlli:111 µ~:>scrn~crs pi:ior Lo bo.JrJ.ir:~ ill-i;itccl 
r,ovcrrn~:.!nt: uir.crn!:.: inc!icl1tc t:,.:\~ t:hc tt 111rts do not i::vor SuC'it 

o:;rcc1111."t1L:.;. (L!J.e:<~--·:m v. l.('lc_'J..!.::i:.cl ,\i:·r.r."'.[t C('lr:.!.:., .l3S F. S11??· 
530 (1~56)--:i rclc~se is no ci~!cns~·.Jg.:\ln~t ~ru3~, uillful, nr 
\1,1nLon nci;li!;cncc in :;c,.• York; Ho1·r".! '" \1.S., 173 ):'. Supp. 51,7 
(1959)--.i l:dc:H;c is inci!cct:lv\.: unlc.:.:; tile flj~:,i1t ii> r.r;:i:.:uit.ous; 
Mon;;cl 1 it•!' ~~' 315 r2cJ lt.0 (l9.'.:l3)--n rclc.:1~~ t!o.:-::; 11ot · 
d~struy .i cn11se tif .JctiC'n for ':ronz!ul d-.:<ith in M;1:~!;:1chu;;c:.:ts.) 
Suc:h :1;1p<ircnt jucJi.ciul <lisfci\'Cl" of riclv:ind~ rclc:.1s1:~ ir., oi cou!·:>e, 
insuf!ici.c:i.t j11scific;:;.::ion for assu~ning lh~ risk or !>:;;:iint, ch•·;:,, 
and orclJnnry rr11de:'lce rc~uirc~ us to ~~~u~c their vnlitlity. Althouch 
si~ni.n2. :i rclcnse tlccs ncit nHc-ct tht'. c~.;~lci;·c-e's ri;:i1c to b~11d.i.ts 
unclcr l'i·:C:.\, such co;::;i~.ns.1tio:i \1ill orcl.in:iril)' be 1:1uci1 less :h:in 
rni;;ltt he r~covc.>r<!d in a tort <lct:ion <lt;3inst· t:he nc.:i;li~.:nt 

co:rpor:ition. 

Since thc fc:tl~;·:1l E:~.p_lO)'C:CS 1 COl'j)C!);..:;cion /1ct, ~l use El3l 
•mcl S132, prov) des rh:i: .i;; c;; 11.loycc r.~y L"::? ::t.:quirc;! :.:n c.ss.i~11 
his ri~;ht to s111: third pnrtic!i· to the U;1itc<l St.ite:s t'.lnt! th:lt 
the c;::;:ilciyc:c r.1us t, t:i thin lir.1i t.-: :ioci;, p:1y over •my ::c:covcry 
from tli.i.rcl p<lrtics CJ~ rci::iburt:(•:::cnt· of L:c.:~\ 1.>cncr.i.c:;, Li1.? 

cmployr~·~ rclc:iAc rrcjuciic:cs the govQrn=unc's richt~ ~s vell 
&is.his own. t:~;:lo\'C't:~ shciuld 1.hcrP.iorc be instructrcl DCIC to }""' 
sign 5\lch rclc;i!'~~ u:'l~cr .:iny ct rcurr.s t.:anc"'.s .• 

Al thcl\i:;h nn El'A C:-:l?lClycc' s c:.q:>rt?ss <1S!;uT:'l;,tion of t:;e risk 
of injury to hir..scH may be voilid 1 an ;1~ri:c;:cnt \·1hicii purj.orts 
to CJblir,atc tPA to F·lY all d:i;;·;i3es cuuscd by our activit.l.cs is 
not. !he Fed~ral Tort Clolims Act, 28 USC 2674 provid~s: 

..... 
The United S::utc:; shull .be lioiblc, i·csprc:tinr; 
t~c provisions o: this title rcl~tin~ Lo tort 
cl<litns, in the? s.1:7\C? i::nnncr m1c.l 1:0 th<! s:;:;:e 
C>:tC'!nt :IS 'n pl"iv:;tc indiviclu;1l unu~r li!:c 
circumst&inccs, but sh.:ill not be liable !or 
interest prior to judgment or for punitive dnrn~;cs ••• 

Conr;rcss h:is cr:in tcd only Cl :.imi t:cd \.'.Ji vcr of the r;ov~rn7':lent Is 
sovcrcicn im::'lunity, and 2S USC 2GSO lists exceptions to the 
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gcnt1 1·~l w.1i\·cr :;t.:u:c<l in. /.C U:iC 2G7/1, £.!~?L1· I:xcf·i'lion!': \::;.i.ch 
t:l.ir,hr llc rclc\·;111:; in c.1r.cr. ;i1·i;.1n~ <"ut of th~ ;u.:\..i.u11;; l•f l::l'A 
cc~l~yccs include 26 use 26~0(a): 

/>.ny c.l:1i.1:1 h-.is~c.i upon :tn ::ct or o::lis:;loa of nn 
cr.1plo;;ac of the Govcrnt~<·nt, c:te·rcir.jn;: due t<lrc, 
in th~ exccutiCln of ~ SlnLutc or r~&ulation, 
\Jh~thcr cir ncit such Sl:~tutC! or i·cgul~ltion be 
v:ilid, Cir b:-,:;cd upon tli\: l~>:cr ci!ic or ~er .f ori:1:mcc 
or the f:iilurc to cxcrci:;c.: or pcrror1:1 ~ cli:>c.rcUon.:ir)' 
funcc~·n or dut)' on tlic pnrt or ·3 !ctlc:r&ll n~enc)' 
c:r nil· 'cmployt·~ of Lhe: CC'vcn~o.cnt, '~licthcr or not 

·~the discrcticin involvcu be auuscd; 
• • f . 

and 20 use 26SO(b): ••. 

Any cl~im arisin~ out Qf cs~~ult, b:itlcry, 
fnl~c in?rlson~~nt, f~lsc nrrcst, ~Jlicious 
pro5<.:Cu:.:i.on I nhu:-.~ or pr~cc~:;' l..i.:lt:l, r.l nndc:, 
misrcprc~<.:ntat.i.C'~, ucccit, or in::crfcr~ncc 
w ilh co:1:.: me:: r ig:i ~s • • 

S.i.ncc' tl1~ 1;ovC'r11;r.~:it 's tort li'1'billL)' i:; lLaitct! by s:<1t.utc, 
nn :Hl;::l11iJn·.:icivC' 1111~cr::nl:.i.;1~ to c:-;p;ind p11ch li:1ii.i . .l.it)' b)' 
cc1ntr~c~ ic pro~i::hJy invalid. In 0:1y c.:vc.n::, El'i1 i::ho:-·.:lc.; n::>t 
CtC!.'.lt.:C the occu:-;ion ::cir j1.1dici<1l rc~cl;.;::.i.on or Lin.: Cjll~Stion. 

/l..n &ldl.!itio11:il b<1sis ior con.:;icl~:in~ 1>uch int.le~nHic::tion 
ac:~C'e•n•~nt:s i1wnlicl is Che J\nti-Dcficicnc:y Act, \-1hici1 provides 
ac li use 665(.;): 

l\o officer or c:t.i;•lO}'C~ or LhC! UnitccJ St\\tC:i !>hall 
make or ~uchori~c nn cxpcn<llcurc !rom or crc~tc 
or nuthorizc nn obJjc~ci~n under any n~propri~ticin 
Oi:' !und in execs~ of tho tlmount ~v.lil.:-.blc therein. 

S:.nc. e tho extent of the covcrn;:ient ts oblir.,.:i.tion is \111Ct'rL<lin. 

. . 
tha Co::ij)trollcr C::n~r:.l h~s sptcd t:lwe ii concr~ci;\1nl ;1ssu!':':?::ion 
or tort'•linbllity is not~ lmt'ful ol>lir,;1tion of the l.init<:<l S:;~1tcs. 
n:icl 0''1)'T::~nt ITl:l)' not be r::oclc p~trSu.:int to'such :q~rec:wnt!\. (7 CG 507, 
1[, CG 803, and 35 CC 86.) ln !:.irnc:~s to cN~·:panit?s \:iii ch 1:1:1)' 
rc.-ly u;)o:1 the v.1lidity of suci1 inclem:1ity proviSiOll::i, c:.1plO)'CCS 
should be i:1structcd noL: to r.i~n thcr.i. 

ln:i:;r.iuch as tll~ Clc;;n ,\~ r Act .ind the Fcdcr:\1 \·!,1tcr 
l 1 ollu·~fon ContrCll /let J\.'71C!::'\~~cn::s of l~t;rnnt I:PA c::-.;ilo::,·ces 
a rir,ht o~ entry to corpor:LLC! t.:lcilitics, .:i co:nf).lllY ir..:i)' not 
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lciwrutl)' C'OIHiitic•n Lile c:·:crcb~~ o[ Lhls 1:i,,,;,L \lflOI\ ti.c sii.;nin~ 
of c:a relt:.i.r:c or inuc1mlt:y ;q,;rcci.wnt. l'hc Clcn11 Air Act 
provides,~= 42 USC lS~7c--~(~)(2): 

••• thr. Atiministr~tor or hh t1ui:;1t'rizNl 
rC"prcscnt.:iLivc, upon prc:s.:?ntatic•a of rus 
crcclQn t.inh--- (A) .r.h.Jll h.:ivc: ,, rir,ht of en try 
to, upon, or throu0h an:,· prc;:ii:;(·~ in which 
an cniis:;io11 :;ourcc.: is loc:.:itcd or jn ':hich •rny 
record~ rC"quircd to be ~3int~lnc~·und~r pcrA~r~ph 
(1) of this section arc loc.:itcd • 
·r • • 

The proccclurc for cnf'orccnurnt o! this righl.: i:; provic1cd in 
'42 USC lS37c--8: .• 

(.:1) (3) \-.i1cncvcr, on tha bnsis 6! ;my in!or:":"::ttion 
av:.il:tlJlc lo hirn, the: /1cr.1ini~tr~1.or Hnci:; tl1.:it :rny 
pcrso1' i:: in \'iol:.i:.i.on or.. • • ;my n~quirt·1:1cnt 

of sc•cUtm Hi!i7c--9 of thi:; Litle, he 1~:iy is~uc :in 
order rcqul.rin~ such pcr:;on 1·0 co;:o;>ly \:ilh such r..:.:ctioa 
or rcc1\1irc.:;.1cnt, or he 1;1ll)' brin~ a civil nc:::ion in 
01ccon~.mct! \•ith suk:cctio;1 (h) of thi~ :.c:ci.:ion: 
(ti) Th.z ·,\t:;:1.inistr:i:or 1;:~:1 .co,r."l'.C!n:c .;1 ci·:il nc1.:jo:1 ror 
npj)ro;.>r.i.<ti.:c relic!, incluliin:; A pcr:-Jan.:nt or lc::'.;;:.::-.:.:y 
L1j;.;r,ci.:iO;i, w:ii: •• ~ve:r •my 1•er!"un--U•) f;i:ils or r<!!L:sc.-s 
to co:.~;;il)' w.i.th .:iny reGuirem12nt of section 1S57c--9 
o! r.liii:; tillc: 

l.'hC?f'l :i firr.1 refu:.cs entry to an i:rA c::ij'loy~c p:rformin'; his 
functio:'ls 11nci~r the Clc~n Air Act, the tmplnyrc rnn)' .:irpropri.itcly 
cite Lhc st~twtc nnd rc1:1.i.nd the co:01pnny of I.:Pi,'s ri~~hL to :.eel~ 
j\l<lici:il cnfC1rcc:nent. lf the cc·m~:l:1y pcr!;i~l.:!'i in its ref.usal, 
r:rh shoulcl i:;o to court in prcfc1:cncc tu sis1iin;; :i "Visitors 
llclc:isa." 

In ~dditi~n to proc~dure for judicial c~furcc~eat 
r.imil~r • .. to th;it of the Clc11n Air Ace. the rc.:di.;ral \faLcr 
Pollution Control Act /,:":lcntlr:icnts of 1972 reinforce trl~' s 
ri~ht of entry wi til cri11lnal <i11d civil pr.n.:illics. Section 309 
st~tcs: 

(c)(l) Any pnr~on who will[ully or nc~li~cnLly viol~tcs 
secticin ••• JDS of this Act (No:c--Scction JOS c~t~~li:hcs 
the ri 1~1ic of en::ry). • • sh.ill be pL::1:~~:1~d by n fine: cif not 
lcs::: th;in $2, 500 nor r.1orl! th:in $25, 000 per l1<1)' of v.iol<ltion, 
or by .imj'risonmcnt for not more th;:in O>h! )'C:it', or by both. 
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l! tlw co;1vicllon li:; for il viol;cc.ion c.o:n.:::it.t;i.;J ;i[tcr 
ll !1r::;C. conviction oi SU<.:lt rcr!H'l) nnilr.r thj~ r:1r.i;·.r::/;, 
p11:ti-:l:::>~i1:: ;.~1•111 h.:: by•• [.i.111:: ui 1wi.. 1:1orc U1;;n ~."1U,UJv 
per cl;1y Cl! v.loli.lt:iClTI, or h:: irapri:;on;;:..::11::. for n<'>t mt're 
th<m t'~o )'l'•1r:::, ~r by hcitb. 
(3) rcir t.hc purpose!i of thin S\IO:iccticin' th':! term I person I 
sh~ll me:m, in :a:di ti on to ti1c L.h~f ir\i tiooi cont:iind i1~ 

section ~02(5) of this Act, iln)' rc~pon~iblc corpor3tc 
officer. 
(<I) 11.ny person uho viol.'.l t: cs ~cc t icin • • • 303 of this Act. • • 
nncl .'.lny pcrcon ,.-ho violates nny C\rdcr issued by tile 
Ac.lm.inistri1to:- under suhscction (3) of th.is section 
{?\ota--t=;l1hs~ctioa (~1) provides for :1uminist:rnt:h·C\ orders 
to cnfb~cc tilt: right of entry), si1•1l1 be S\.lhjc-ct to ;::i 

civil pe:i:1lt:y not to c;.;ceecl $10,000 per d:iy o! such 
viol.:itlon. ·• 

ln s~~ v. Sc~tr~c. 387 U.S. S~i(l967) the Supreme Cour~ 
r~vcrse;cl Lili.! t:t•:wictivn or il corpor3tiC'li for l:cfll!O:ll to &lOiiiit 

builclin::, in:;pcc:tor:; of tl1.:? Chy oi s~.:!i.:tlc. Ju:;tlcc \.":1ir.c 
heltl th.1t th~ FC'lurth :me Fourc:cc:nth /l'.:'.c.:;1.J;;;;.!nts t.:'.CJ\1ircd n 
worr.,ni.: for such in!:;>t.!c:tion:;, even \·:i1!.!rC! the ccnrc.:h uJs 
re.1son:ibl)' rclotcu to proc:t:c.tin0 the ·public lte .. il cii ;ind s.ifety 
:ind cv e;n die; re <1 c:" rro1· &>ti on, T J Lhc r :·.h :in iln. :i r.~ i \' i cl u:il, wn~ 
the t:ubjcct. Uncle?r ~ e:vj.dcnc::c oht:i~:,,•;1 by in:::->~ct•Jr!.j of 
\.he rood ~nu Dl'\1~: t.cii;iii1l:>c.r~1c:ion hr.:; been l:cld i:~~t~~;,is~"i.ull: 
\.•:1~::c tho: ii<!;j::.c:.:c:r:: ,.,:.t .. .;.11i::cl l:Ull!:>l'l1l t.:o cnrcr: i)r thrc.itcnin~ 
pl"O!:iC'Clli:iOn 1mdcr 21 USC 3~1, \~hich provid~S Ctl:.iin3l pcnaJ.tj_eS 
f o:: 't cf u ~ c l to p C' r r.i::. t: cm t.: r )' , U • S . ,. : r. r :'\ :~ '=' r \, r c:-.i:- c: 7'Y C ".l • , 

410 f2,: 9S7 (:.;::h Cir., 1%9). /,ll;hou~:i1 1:110 ;:;ur~ n:c.:..:nt Si.;pri.!~·:? 

.:N:n. ci•~dsio:-:s, Colo:1~;;1 1 ·:: r..1t.c;"in'.". CM·~. v. i:.s., 397 u.s. 72 
(1~70) .'.lnd \l.S. '"~~'.1!'il 1 n ~.Ct. i:,93 (1~72) 1 r.&<Jy create 
t oub:: ~:; co \;ht?l.:her ~c:c: rct;i.ins it:. ori;:i.n;:il \'i4.or (t:~c 
Hcr:-:::>r3nt!u::i of the AssiSL.'.lnt to the Dujiuty Ccne;o:il Cou;1:;el~ 

!:cptc::1li'2r 29, 1972), the po.s:>.i.'Uility th.:it C?Vidcinc-.: oht.:dnt!cl 
\lncler the F~i?C.'\ Ar.1end;nents of 1972 'Will be ruh:u in.:idmis~ible 
:ts .'.l risk EI>A need not :issur.1c. 

S:f'i\CC the /,mend::icnts f)rt1vide for judicial ·r.nforccr.:ent of 
the ri~ht of entry, tPt\ cl:l'.;.iloya~s shoulJ he ins auctcd not 
to mention the civil or crirnin:il penalties of Section 309 
\>he>n f.Jced with ;:i · rc!u~.11 co pcr;..i t entry. \·:;1cn such r~rusals 
c ccllr, th.i.s of .Lie~ should be inforr.:.~!d ir.-."':'lcdialely ~o th:lt ~\ 

clcci!..i.on c~n 1.>e m;1c.le <1s to t.•hct;hcr to i!;:ouc :'In C'lrucr of tht: 
Adm~ni~tr~tor u~<lcr 309(.:i) or SC\ck ~n appruprl~tc judici~l 
rcmcuy unucr 309(b). 
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UNITED STATES ENVlRONfv1ENTAL PROTECTION AGENCY 
WASHINGTON. O.C. 20460 

19 APR 19i~ 

MEMORA1lDU~ 

TO: All Attorneys - Office of Gen~ral Counsel and 
Off ice of £nforcement 

Regional Counsel 

FROM: Robert V. ~ener ·l(~[?j_ ],;"U ... L 

Genera 1 Counsel "'.alf;_ lf?ri,, ~ 
'" /J/. ~,,/ Stanley \!. Legro ~ · ;J 

Assistant Administrator nforcement 

Oll'll'ICI 011' 
GlrNll"AI. COUNSIU. 

SUBJECT: P_rofessional Obligations of Goverment Attorneys 

We believe it might b~ useful to discuss so~e of the obligations 
tha.t \'le have as attorneys 'for the Agency, both under the Canons of 
Profe~~ional Ethics·and under various provisions of law. The following 
is not· intended to be a complete state~•nt of a gove~nrneot attorney's 
profess'ional obligations; rather, it is intended to highlight some 
matters which may deserve attention. 

1. Confidential co~mercial or financial information. The 
Agency frequently is the recipient of confidential co~.mercial or 
financial infor~~tion. Under 18 U.S.C. 1905, disclosure of such 
information without consent of the firm. involved is against the 
law, and the Agency's regulations carry out this prohibition. 
40 C.F.P.. 2.119. Of course. this prohjbition is binding on a11 
employees of the Agen:y. Out we think it especially appropriate 
to remind Agency attorneys of this obligation of confidentiality, 
since Ag~ncy attorneys are so freq12~ntly entrusted \·1ith this type 
of information. 

2. Civil or criminal inv~stioations. Agency attorneys are 
frequ2ntly involved in inv2stig~t1ons which could lead to referral 
of cases to the Department of Justice for civil or criminal prose
cution. Extreme care should be taken in making a~y public statement 



concerning such investigation. particularly where a possible crim1nal 
violation is involved. Neither the fact that an investigation is in 
progress nor the fact that a case has been referred to the Department 
of Justice should be disclosed except where authorized by current 
policy or specifically authorized. And in any event, a public 
staterr.ent should not go beyond the co:;-.11ent that an investigation is 
in progress; no conclusions should be stated. Any statement that 
th~ Agency bt:!lieves a violation has occurred may be unfair to the 
co~pany or individuals involved, and could prejudice the Agency's 
position in the enforcement action. 

3. Attornev-client co~municatio~s. The professional 
obligations of an attorney to his client attach to a government 
attorneyJs relationship to his agency. This includes the confi
dentiality of attorney-client co~munications. This a1so includes 
the obligation to represent the client's interest within the 
bound~ of the law and professio~al ethics. The following points 
deal with specific problem areas: 

i) Ccmmunicatic:'ls \'lith the Deo~rtment of Justice. These 
should be held in confidence unless tne consent of the attorney 
involved at the Department of Justice is obtained. 

ii) Lee a 1 ad vi cc. In· the case of written opinions, some 
judgment has to be exercised with respect to public release. Some 
writtc:n opinions may constitute "statements of'*"*'* interpretations 
which have been adopted by the agency'', in which case they must be 
disclosed under the Freedom of Information Act, 5 U.S.C. 552(a)(2)(B). 
In so~e cases, a written opinion is supplied on the understanding 
that it will be widely distributed and made available to the public. 
On the other hand, written O?inions may be supplie~ on a confidential 
basis, in which case the confidence should be respected. In any case, 
oral opinions are to be held in Ci>nfidence unless the program people 
involved agree to disclosure. 

iii) Suooort of Aoency positions. An attorney 1 s duty is to 
represent his client's position; an~ tnis duty applies to government 
attorneys. Of course. while a question is the subject of internal 
deb~te, an attorn~y is free to take any position he feels is 
reas~nable and la~fu1 on an issue; and this could include disJgreement 
with the position tnkcn by ;my particu1ar program office. Ho\·1ever, 

z 



once the Agency has taken a position, the attorney shquld support 1t 
in dealings with the outside world. If he feels he cannot support 
it, he should request to be reassigned from that matter or resign. 

iv) Dealino \·lith outside parties reoresented by al"I attorney. 
Hhen you are dealing \·litll outside parties 1·1hom you 1<no1·1 to be 
represented by an attorney in connection with the ~atter in question, 
the Canons of Ethics require you to cor.-.municate with the attorney, 
unless the attorney consents to direct co:'.".munication with his client. 
This can be especially significant in enforcement actions, where it 
would be highly unethical to attem~t to obtain leads and evidence 
through d"irect cor.i:7iunication with a party you kno~·1 to be reµresented 
by an attorney on that particular rr.3tter, unless the party's attorney 
has agreed to this rnetll::>d of proceeding. Enforcement attorneys can, 
of course, participate in general or routine plant inspections and 
investigJtions. However, once the company beco~es aware of any 
potential enforcem~nt action ~nd their counsel assumes responsibility 

·for the matter, consent fro:n o;:iposing counsel \·.'ould be necessary before 
any interviewin9 of company employees occurs during subsequent inspections. 
See Disciplinary Rule 7-lOti(a){l) of the ;'...r.ierican Bar Association's Code 
of Professionol Responsibility. 

4. Co:rr:iit~:!nts on b~hc; 1f o·f the Ao ency. EPA l awyer·s are of.ten 
asked to make cor~itr.1ents to persons dealing with the ~gency which 
would bind EPA to taking (or not taking) certain actions or authorize 
the other party to emb~rk on a certain course of conduct. Such 
com~itm!nts ~oy significantly im?act on other parts of the Agency 
and it is i1T'po1·tant th.:it final com::iitr.1ents not be made until the 
necessary coordination uith the affected offices has been accomplished. 
This is, of course, a problem of working in a large organization, but 
as a ~atter of fairness to outside parties and effective representation 
of the Agency, it is essential that there be internal agreement before 
such cor.1mitmcnts are made. Of course, th2 practicalities of negotiation 

, frequently mal~e it necessary to reach an agreement at the staff level 
with outsid~ parties without first obtaining the necessary approvals 
within the Agency. In this situation, the outside parties should be 
advised thJt approval within the Agency is necessary before the Agency 
is conT.titted. 

5. Ex Parte Co~unicntions. EPA attorneys are involved in a 
number of different type~ of formal adversary proceedings, e.Q., FIFRA 
cancellations or r:?D~S hearings. Usually an independent decision 
maker is involved, such as a Federal court judge or an ALJ, but 
sometiLles the decision rnal:cr may be an EPA employee assigned to that 
porticular proceciding. !-/here formal .:..P;.. procedures apply or the 
P.gcncy's rules of practice li1.1it ~ ~ comriunic:ation, it is 

3 



important that these prohibitions against ~ parte communicat;ons 
be observed. To insure continued public confidence 1n the integrity 
of our proceedings. it is imperative that there be no actual or 
apparent improper influence by the staff presenting the Agency's 
case to the presiding officer. · 

4 
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UNITED STATES ENVIRONMENTAL PROTE:Ci!C~ AG~NCY 

AUG 2 11981 
.... -

Honorable William French Smith 
The Attorney General 
Washington, D.C. 20530 

,, ... 
THE AOMIMllTIU.TO" 

RE: Memorandum of Understanding Between the Department 
of Justice And the Environmental Protection Agency 

Dear Mr. Attorney General: 

Under Paragraph 10 of the Memorandum of Understanding 
between the Oepartment of Justice and the Environmental 
Protection Agency dated June 15, 1977 (copy enclosed), 
EPA's General Counsel and Assistant Administrator for 
Enforcement, EPA, were given authority to request civil 
litigation from the Department of Justice. 

On July l, 1981, the Environmental Protection Agency 
underwent an.internal reorganization which resulted, in 

• 

part, in the abolishment of the Office of Enforcement as 
well as the position of Assistant Administrator for 
Enforc~ment. In addition, the Office of General Counsel was 
placed under an Associate Administrator for Legal Counsel and 
and Enforcement. 

The principal enforcement authorities previously 
delegated to the Assistant·Administrator for Enforcement 
.~ere redelegated to the Associate Administrator for 'Legal 
Counsel and Enforcement on July 14, 1981. Therefore, th~ 
authority previously vested in ·the Assistant Administrator 
for En!orcement under the above referenced memorandum now 
resides in the Associate Administrator for Legal Counsel and 
Enforcement. 



.... -

Accordingly, requests to the Department of Justice for 
routine civil litigation under the terms of the Memorandum 
of Understanding will now come from the Associate Administrator 
for Legal Counsel and Enforcement. The present Associate 
Administrator for Legal Counsel and Enforcement is Mr. Frank 
A. Shepherd. 

·.•· 

This reorganization and redelegation does not, of 
course, affect the authority of Regional Administrators who 
may continue to request litigation under Paragraph 10 of the 
Memorandum of Understanding in matters requiring an immediate 
temporary restraining order. · 

s::;__~~ 
Anne M. Gorsuch · 

cc: Assistant Attorney General 
Land and Natural Resources Division 

Assistant Attorney General 
Civil Division 

-



:-iZMO:t,\.'JOU:·t OF UMD:::RSTANOING 
B~THE£i·i 

THZ O:C:?ART:-1.E:NT 0'.: JtJSTICi: 
~'JO 

THZ ENVIRONMI::-iTAL PROTECTION AGENCY 

i"::i:E:P.i:AS, the Department of Justice conducts the civil 

liti9ation of the Environmental Protection Agency; 

~·iHEREAS, the conduct of that litic;ation requires a 

close and cooperative relationship betwee~ the attorneys . 
oi the Oepart~~~~ of Justice a~c of the Environmental 

Protection Agency; 

WHEREAS, the ac:hievemen·t of a close and cooperative 
• . 

. ~elationship requires a clarification of the respective 

roles o! the attorneys of the Department of Justice dna of 

th; Environmental Protection Ac;eney; 

WHEREAS, the Attorney Cene:al may decline to represent 

the Agen~y in particular civil actions, in which case the 

A.;qnci rnay be r~;>resented by its ottn attoxneys; and 

·WHEP.EAS, most challenges to and enfo~cement of regulatory . 
stan4&rds and procedures adopted by the Environmental Pro-

tection Agency involv~:scieritifi~, technical, and p~licy 

issues and determinations· developed in len9thy rulema~ing 
' 

proceedings in which the Agency's attorneys have.been involved 

~r.d can.provi~e th~ necessary expertise. 
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::o~·i, ther~!o=e, the follow inc; n-.cmcrundum of unc!ar-

s:a~:i~g is en~e:ed into between the Attorney Cenerul of 

• r! ••o~ States and the Administrator of the Environmental t-"'I e "':°l • .. _l.O 
• 

Protection Agency for the purpose 0£ prcmotin9 the efficient 

and effective handlin9 of civil litigation involving the 

Environ~ental· Protection Agenqy; 

l. The Attorney Gener~l of the United States (herein-· 
.. 

1fter referred to as.the "Attorney General") shall have 

;cntrol over ~l~ cases to which the Environmental Protection -
,Agency (hereina t:ter ref erred to as the "Agency"} or the . 
~dministrator of the Environmental Protection Agency (herein• 

after referred to as the "Administrator") is ~ party. 

2. t·;hen requested by the Adminis.trator, the Attorney 

Cencrnl shall permit attornex! employed by the Agency 

(hereinafter referred to as .uAgency participating attorneys") 
. . 

to participate in cases involving direct review in the Courts 

of Appeai and sha~l also permit such attorneys to participate 

in othir civil cases to which either the Agency or the 

Admin:t:s~rator are a party, p~ovided, however, that: 

(e) the Auministr~tor or his dalc9~~c shall 

designate a sp~cific Agancy particip~ti~; attorney fo: 

c~ch c:n!:c one sh.:ill communictltc the? n~mc of !:uch attc::-nay 

·in writing to tha Attorney General: 

~ubjcct to the !rnpc~rvision unc1 c:o:1tr.ol Cf t!ic l\ttC1!':1C~' 

General; and 
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(c) if required by the Attorney Ganaral, an 

Agency pcrtic:ipciting attornc~· shall be zip~oint·C!d as a 

SpQcial Attorney er Special As3istcint United Statms 

Attornay and take the rQquircd oath prior to cQnductir.9 

or participatin; in any kind of Court procaedir.9s. 

3. A~ency attorneys shall not file any pleaeings 
. . 

or ot.~~r docurn~nts in ~ court proceeding without t.~e prior 

approval of th~ Attorn~y General. 

4. It is .·.uneerstood that participation bt Agency 

attorneys under -this memorandwn includes appearan~es in 

Court, participation in trials and oral ~rguments~ partici-
.. 

pQticn in the preparation of briefs, memoranda and ple•dings, 

participation in di'sc:ussions with oppo.sing counsel, -~eluding 

settlement negotiations, and·~ll other aspects of case 

preparation normally associated with the responsibilities 

of an att~rney in the conduct of litigation; provided, . . 
howe'ver, ~hat the Attorney.".General shall ratain conti.·ol ov1ar 

the ~nduct of all litigation. Such control sha~l include 

the r19nt to allocate tasks between attor.neys employed by 
. . 

the Department of Justice and Agency participating attorneys. 

•In allocating tasks blttween the! Department• s and the Agency's 
• 

attorneys, th~"Attorney Ge~eral shall give due corsideration 

t:o the substnntive kno·,,.,ledge of the respective attorneys 
. 

of the m~tter at issue so that the Government's resources 

are utilized to the best advantage. 
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S. In.the event of any disagreement batween Attorneys 

of the Department of Justice anc of the hgency conecrn~n9 

t~e ca~cuce o! any ease, the Ad~inistratar may o~tain a 

review of the matter in questio~ by the Attorney· General. 

The Atto~ney General shall give ful.l conside:ation to the views 

and requests· of the Agency a~d shall make every effort to 

el~minate d~saq~ements on a mutually satisfactory basis. In 

carrying out such reviews, the Attorney General shall consult 

with the Aq.-nini.strator. In irnplementing this provision, it 

is understood tllat ·the Attc:>rney Gene.ral will not be expected 

by the Administrator to interfere with the direction of any 

trial in progr~ss. 

6. The settlement of any case in ~hich tha Oe?~=t~cnt 

o! Jus~ice represants tn~ Aqeney or t.~e Ae~inist:a:o: s~al: 

rcguire consult~tion with ar.d concurrence of bot~ the A:~i~is-

trator and the Attorney General. 

7. The hc~i~istr~tor ~~d t~e Attor~c; Gen::~l sr.all 

make en annu~l review of both .tha Dapar~=~ne's ~nd the 

Agency's p~r~onn~l re~~ircrn~ryts for ~gcney litiq~tion. The 

Attorney Genar:l and tho Administ=etc: will CQQpc~ctc i~ 

rnakin9 sueh nppro~riation requests ~s ~re required to ~ain-

~:in their respective staffs at a level ad~guate.to the neeas 
.• 

of the ~gency's litigction. 

S.· Tha Attorney General shall est~blish spe~ific 

deadlines, not longer than 60 days, within which the Depart-

rnent's Attorneys ~ust either file complnints in Agenc~ cases 
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o: re?ort to the Attorney General why any sueh co~plaint 

has n~~ bean filed. In the eve~t any Department Attorney 

coes not file a co~plaint, he shall thereafter s~mit fur~her 

periocic re~orts to the Attorney General until the conplaint• 

is filed or a de:ision is reached that it shall not be filed. 

Copies of the reports required by this section shall be pro-

vie~c to the Agency.if requested. 

9. If the Attorney General fails to file a complaint 

within 120 days. of the referral of a rec::uest for litig'aticn 
-

anu a litigation repo:t by the Agency to the Attorney General, 

then the Acministrator may· request the Attorney General to 

file a complaint within JO days. Failure of the Attorney 

Ge~e=al to thereafter file a complaint within the sa.J..d JC 

d~ys rn~y be considered by tne ~eministrator or his delesate 

to be a failure of the Attorney General to notify the Adminis

tr6tor within a reasonable time that he will app~ar in liti~a

tion for pur.poses of Section 305 of the Cl~a~ J\ir ~ct, 42 

u.s.c. l857h-3, Section 506 of the Fee~ral Water Pollution 

Control Act, 33 u.s.c. lJGG,·or Section 1450 of th~ Safe 

Drinking Watar Act, 42 u.s.c. 300j-9: provic!c::d, however, that. 

thQ failure of the Attorne~· General to file a cor.-:plai~t 

within the ti~o p~riod rc~uo~tcd by th~ ~dministrator in a 

case in which the J\c!mir.istratot reC?ucs ~ca i1:~-:icclicito action 

unclcr Sections ~ll (e) anc! S~of tha rcc?cral t·l.:.:tc: !"ollu~ien 

C 1 ,. t.: 3" tJ ~ C 13'.l, l~r,.,,. sc:i~t!rm Jn'.'\ o! ',;he Cl·llln ('\J'\ t. ,.,. "c . ' .. . .~ . . .. -
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Air Act, 42 u.s.c. l8S7h~l: or Section 1431 of the Saf~ 

Drit;kinc; Water hct, 42 u.s.c. JC\Oi: to r:rotQCt p~lic 

health may ~lso be considered by the Acrninistrator to be 

a failure of the Attorney General to so notify the 

Administrator· under Sectfon 305 of t..1-ie Cle!.n Air Act, 506 

of the Federal Water Pollution Control Act or Section 1450 

of t~e Se.!e O:-inking l·:!.ter Ac:t. 
'· 

10. All reque~ts o! the h;oncy for litigation shall 

be s~~itted by the A;ency throu~h its General Cou~sel or 

its As~istar.t A~~in~strator for Enforc:e~ent to the Assistant 

Attorney General for the Lane nnd N!.~ural Rasources Division 

or for the ·civil Division~ e>:ec!'t rnatte:rs :-cciui.r.i~; en 

i~~~diate temporary restraining orccr m~y be su=i~itted by 

regional Ac~i~istr~tors of the Agency si~ultLneously to n 

United Stat€s Attorney and the appropriate hssist~nt 

Attorney G~neral. All requests for litig~tion shall :e 

acco~panied by a standard liti;ation report which shall 

contwin such information ~s shall be eetcrmincd !ro~ ti~e-

to-time by the Attorney Gcnernl to b~ nccQssary i~ order to 

pro~acute A9ency litigation. Si~ilwr reports shall ~lso· ~e 

~rovidcd for suits in which tha A9cncy or tha ~e~ini£trntor 

is a cefandant, ns rc~ucstad by tha Attorney Gener~l. 

ll. Tha l\Cjaricy !ihall mak~ ti1~ rclavClnt f ilo of ar.y 

mo~tcr that i:; th~ cubjoct of li:.i~~:ltion .:vnil~l.>lc.: to 

:.t•.;o:r.nc~·~ fer the Oop<"lrtrr.ont of ~111!tiec at a convanien-; 
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location when a request for litic;aticn is subr.:itted o·:-

when the Department ~s requirod to de!en~ the A~ency or 

the Ad~inistrator. 

12. The Administrator shall undertake to review tho 

Agency's procedures for the prcparwtion of the record in 

cases involvfng direct review in 1;he Courts of Appeal, 

including analyses of such ~atters as asscr.~ly, indexing, 

pngin~tion, timing of prC?3ration, ~nd tha allo:ation o: 

tasl:s l:>e tween t."le Agency and the Oepartme:it. · The Adtlinis-. 
trator shall consi.llt with the Attorney General on the 

re-examination o! these procedures. 

13. The negotiation of any a~:ee~ent to ~a !iled in 

court sh~ll require th~ authorization. end concur~cn:e of 

the Attornei G~neral. 

l(. In conducting ~itiqation for the Administrator,. the 

Attorney Gener~l shall defer to the Administrator's inter-

pret~tion of scientific and technic~l matters. 

15. ~o~hing in :this agr.ee~ent shall· ei.ffect any a•Jt.h.oritl' 

~of th~ Solicitor General to authorize or decline to authorize· 
.. 

appeals by the Government from any .district court to anr 
~ . . .. . 

appellate court or petitions to such court3 for tho is~u~nca 

of eA~~nordinary writs, such a~ the authority conferra: Ly 

2B crn o. 20, or to car1-y out his t.r.ac.1i tioriwl functions w:. th 

regard to cippenls to or petitions for review h~' the S\J?:'P:!':Q 

Court. 

Hi. In orc!c= to. effC"r:tivoly ir.i~lr:ri\cnt the tc=r--.s of this 

Hernorandun, the Attorney Gene::-nl and the Administrator will 
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tr~nsmit copies of this Hernornnclum to '111 perso.-incl a!!cctccl 

by its provision~. This Mc~orandu~ sh~ll r.ot p=ccluee th~ 

Department and the Aqency from enterinq into mutually sa~is-· 

factory arran9ements concerni~9 the handling o! a partic~lAr 

case. 

17. This A9reement shall ~pply to all cases filed on o~ 

ufter th~ d.:..tc:/of approval of this l1qrct:?nc:it by t~c ~-t~o:ncy 

Ge~eral anc the A~~i~istrator. 

18. The At~or:'ley General and t~~ Ae~inist:a~or ~:y 

delegate their res?ectiye functions and ~cs;or.~i~ilitics 

... 

conduct of cases a:is~ng be!o:e t~e e!fective date o~ this 

Agreement in a ma:1nar consistent with the spi:it. cf this 

GlUFlt IN a. EI:l.L 
Attorney General 

· ~:~" e .. IS-, !'f 77 
Oata=711r'-f...P- .... ".../ 

/I I j .. , 
· '/i?~..'-···~T ;:/~L, ~~. ~.1t·: .. ~ ·--· . ......,;. ________ __._ ________ _ 

OOUGL;~:'.·/ :~. \ ... ~~'l'L!; 
~clmi n i:'...'tr:'\ ~·~r 
Environm~~inl. ~rotcc:icn A~e~=y 

!/.. . f,. c.~~--DCl tC! : I •.•..•. · - ) .. --1 . ;. .. 
--,-· - . I - -
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: ~ ~i1. 1 UNITED STATES ENVIRONMENTAL. PROTEC'iJON AGENCY. • 
"-·~.;~::-:~-"' . • • ~~· .• WASHiNGTON.·D.C. 2~~0 (@: .: · ·• 

.•• AUG ·· 4 En 
.. 

. . · . 
. . .. •. .. . . . , . . .. . . .. Txr ADMINlSTIUTDll • • .. ... 

SUBJECT: 
. . . ··• . . . ·: . 

n£x Parte~ Contacts ~n EPA.Ru1~aking 
.... :.· ... '···· ..... ·· .... 

FP.OM: The Administrator ... . . . . . 
. . . 

·TO: .. Addressees 
.. . . . ·:· . . 

. . . . . . . . ... ; . . . . . 
' - ... 

~ . . .. . ... 
• ·In this meii:orandum l set ·forth the guide1ines a11 EPA · · • 

.. . 
: . .. . 

... 
.. 

.. .. 

e:lp1oyees should fo11ow in. discussing the m~rits of proposed :· . . 
rules with intere.sted persons outside the Agency during the ·~ . • .· ·-

. period between proposal and promu1gation.· The Deputy Ad.":lini~tntor · · ··:: 
and I and our inr.iediate suffs wi11 also observe t.hese guidelines. . · • 

• • ~ . . • • . • • • . .: ! •• 

. • : The General Counse1 has recently informed ·YOl'. that such :. · • •• 
conversations .. might result ~n :a ru1e being held·i1lega1 if they •· ·· 
took place without notice and opportunity for other interested . 
p!rsons· to partici-pate .. Th~t advice \·i~s b?sed on e recent decision ... ·:· 
of the United States Court cf Appeals for the Dis~1·ic:t of Columbia · .&. 

Circuit. Home Box Office Inc. v·. FCC, D. C. Cir." i\o.· 75-1280 - · • ....•. 
(decided March ZS, 1977). A subsequent opinion.by the sace court ._ 
h2s moderated that legal danger substanti!1ly. Action for Child~ens' , ~ 

.. · · Te1evision v. FCC, 0. C •. Cir •. No •.. 74-2005 (decided July l, 1§77). · · 

. · n~\'f!Ver,· the ·legal danger has not disappeared •. !·\ore fcndamentil1y, · • 
· I do not pe1ieve .that EPA. should ba~e or appear to b!se its regulatory ·. · • 
· dtcisions on· information or arguments presented informally that do not 

appear on th~ pub1ic r.e~ord .. According1y.·1 am estaDlish)ng the .following 
9ui de lines. · : · . . . . . . · . . . · ~ ... • 

. . . . . . : . . . . . . . . . 
Behavior during .CT"\Jc:ial period bet\:1~en Proposal .. and Pro::iu1gati"on : . • · 

. . . . . .. . . 
~:··During the period bebteen proposa.1 .and promulgation of a .ruie all. • 

emplo_yees m!y arid shou~d be encouraged to respo~d to·inquiries about . 
the rule; exp1ain' how it would work; and attend public meetings of ~ · 
interested groups (such as trade association conventions}. . · · . . . . . . . . ' . . . . . . . . 

During this period ·agency employees may (and often shou1d) ho1d 
m!etings ~nth interested persons for. the purpose of b:tter under?tanding 
any tec~nical sci~ntific end engineering issues involved or.discussing 

... 

• 



-. 
the !n·oader questions invo1vt!d .. In Jj11 cases, howr?\'er, D·hTitten 
s·~r.nmry of the significant points ma:e at tht mer;tin;s .must be placed 
in the to;.::Jent file. · · · . . . . · . • . . . .. . . . . . .. 
. This require~e~t applies to every foTR of discussion ttith outside· 

· in'teres ted persons whether· Bt.,a trade assoch ti on rne.eting, at EPA.- or 
over the telephone as 1ong as the discu~sion is si~nifieant. lhe • 

· memorandum should be prepared ond fo11':arded ttithin n10 or thr:ee days· 
of the meeting at the latest. All ne\~ data or signifieent ergurr.ents 
in·esetnted at the meeti_ng -~·hou1 d be reflected in th~ 1:1!:.:orl.nduw. · • 
Discussions of genera1ities or. simple explanations of ho~ the ru1e 
•t1oul d \'lork· need not be included •. : . . · . · 
. . . . . . . .. : . .. .• 

• l'. \·1i11 continue to·.·explore \i'itti the General Cou-nse1 's office and · 
others whether further .. :·actions to ensure that tze provice fu1 l notice . · 

· ahd o~portunity for coment in a1l our procedures.are necessary •.•... . . : . . -· . . . .. . . 
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UNITED STAiES ENVIRONMENTAl.. PROTECTION AGENCY 
WASl-llNGTON. C.C. 20460 
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Su:ve illance and Analysis Di vision Directors 
Enforcenent Division Directors 

Da-1: Assistant Aeministrator 
for Enforcenent 

SuaJEO': Co~Uc:t of Inspections After the BarlCM's Decision 

I • S\r.r.'.a;y 

This doa.iment is intemed to pr011ic:3e guidance to the Regions in 
the conduct of inspections in light of the recent SJtxeme Court decision 
in Marshall v. Barlow's, Inc., o.s. , 98 s. Ct. 1816 (1978). 
'nle decision bears up:m the neJte obtain Wlrrants or other p:ocess fer 
inspections pursuant to EPA-administered Acts. 

In Barlow's, the SUp:-eme Court held that an OSHA inspector "85 not 
entitled to enter the non-public p:jrtions of a work site with:>ut either 
(1) the a.ner's consent, or (2) a warrant. '.the decision pt"Otec:ts the 
owner against 111rJ penal t'J or other punisl"lnent for insisting up:>n a warrant. 

In s1.JT1mary, Barlow's should anly have a limit~ effect cm EPA 
enf orcenent i:l.Spections: 

o Inspections will generally eonti.11Je as usual: 

o ~ere an inspector is refus~ entry, EPA will seek a warrant through 
the u.s. Attorney: 

o Sanctions will not be imi;:osed up:>n c:Mlers of establistments \ilho insist 
on a wsrrant befcre allCMin:; inspections of the non-p~lic p::>rtions 
of an establisl'ment. 

The sccpe of the BarlCM' s decision is broad. ·It affects all current 
inspection p:o;rmns of EPA, lriclt.X!in:; iQSpections conducted by State 
personnel and bf contractors. The AgenC'j'S procedures for inspections, 
particularly wre entiy is denied, ~re largely in accord with 
the pr011isicns of Barlow's before the Supreme Colrt issued its ruling. 
Nevertheless, a nUri&r of changes in Aqenr:t i;roc:edure are lerranted. 
1'tlus, it is ilnp:jrtant that all persoMel involved in the inspection 
EZ"OCess be familiar with the iXOCedural guidelines o:x'ltained in this docu
ment. 
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'!his doC"i.r.ent foOJses on the pt"eparation for are conduct o£ ins~c
tions, inclu:Sin; (1) h::1w to procee;:3 when entcy is denied, (2) ~cer what 
circ1.m1Sta.'\ces a warrant is necessa:y, and (3) wt showin; is neces
sacy to obtain a warrant. 

II. conduct of Insoections 

'nle follo...•in; material examines the procedural aspects of co~uctin:] 
inspections under EPA•cdministered Acts. Inspections are con,,ieered in 
three sta;es: (l) preparation for inspection of ~enises, (2) entry onto 
;pre."nises, and ( 3) pt"Oeedures to be followed where entry is refuse3. 

A. Preparation .,,, 

ACequate preparation should include consideration of the foll~:in; 
:Eac::tors Q:)ncerning the general nature of warrants and the role of pers:::>nnel 
1:o~uctin:] inspections. 

( l) Seeking a Warrant Before Inspectia'\ 

~e Barlow's decision recognized that, en oc:casion, the Jq!nr::t may 
tiish to obtain a warrant to a:>nduct an inspection even before there has 
heen any refusal to ~low entry. Such a wrrant. may be necessary \liihen 
m.Irprise is particularly cnicial to the inspection, or when a canpany' s 
prior· ba:3 a:mduct and prior refusals make it likely that W!t"?'antless · 
antry will be refused. Pre-inspection warrants may also be obtained where 
t.he distance to a U.S. Attorney or a magistrate is considerable a::> that 
exeessive travel tiJ're would not be wasted if entry were denied. 
J\t present, the seekin; of such a warrant prior to &n initial inspection 
Hhould be an exceptional circumstance, arx3 soould be cleared through 
Headquarters. If refusals to allow entry without a \olarrant increase, su::h 
t...arrants may be s::>ught more frequently. (For specific instructions on 
how to obtain a warrant, see Pa.rt D.) 

(2) Administrative Inspectioos v. Criminal Investigations 

It is particularly imp::>rtant for b:>th inspect.ors an:1 attorneys to 
be aware of the extent to which evidence sought in a civil inspection can 
be us-3 in a criminal matter, and to know ~ it is necessary to secure a 
c:ritninal rather than a civil search warrant. '!here are three basic rules 
t:o remmber in this r~ard: ( l) If the purpose of the inspection is to 
clisccver w correct, through civil procedures, noncanpliance with regulatory 
requirerrents, an aunistrative ins;:eetion (civil) warrant may be used; 
(2) if the inspection is in fact interned, in whole or in part, to gather 
evidenee for a possible criminal prosecution, a criminal search warrant 
must be obtained under ~e 41 of the Federal PJJJ.es of criminal Procedure; 
Md (3) evidence obtained durin; a valid civil inspection is generally 
c-.dr.'!iss ible in criminal proceedin;s. 'I'hese principles arise fran the recent 
Slupre.'Te Court cases of Marshall v. Barlow's, Inc., supra; Michigan v. Ttler, 

u.s. , 98 s.Ct. 1942 (1978); and u.s. V.LaSalle National Bank, 
--u.s.--, 57 L. Ed. 2d 221 (1978). Itis not canpletely clear \rw'hether 
ii'Ciirbined 1nvestigation for civil arx3 criminal violations may be properly 
conducted under a civil or "adrr.inistrative" warrant, but 11.e believe that 
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a civil warrant can prop!rly be used unless the intention is clearly to 
conduct a criminal investigation. 

(3) The Use of Contraetors to C.cnduet Insoections 

Several programs utilize private contractors to aid in the conduct 
of inspections. Since, for the purpose of inspections, these contractors 
are agents of the Federal government, the restrictions of the Barl°'11's 
decision also apply to them. If contractors are to be conduc:tiri; 
inspections without the presenee of actual E:PA inspectors, these con
tractors should be given training in h°'11 to conduct themselves when 
entry is refused. With respect to cbtaining or executing a warrant, 
an EPA inspector should always ~rticipate in the process, even if 
he. ~as not at. the inspection where entry was refused. 

( 4) InS"Oections Conducted by State Personnel 

The BarlOo1's holding applies to inspections conducted by St.ate 
personnel and to Joint Federal/State inspections. Because some EPA 
pro;rams are largP.ly implemented throuqh the States, it is essential 
that the Reqions assure that State-<:enducted inspections are conducted 
in cattpliance with the BarlOoi1 1 s decision, and encourage the State in.51;)ee
tors to consult with their legal advisors when there is a refusal to 
all°'11 entry for inspection purposes. St.ate personnel should be encouraged 
to contact the EPA ~ional Enforcement Office when any questions a:>n
cerning carcliance with Barlow's arise. 

With regard to specific procedures for States to foll°'11, the 
i!TlpOrtant p::>ints to reme."!'ber are: (l) 'nle State should not seek for
cible entty without a warrant or penalize an a.mer for insisting upon 
a warr:ant, and (2) the State leqal system should provide a mechanism for 
issuance of civil nunistrative inspection warrants. If a State is 
enforcing an EPA pro;ram through a St.ate ~tatute, the warrant process 
should be conducted through the State judicial system. Where a State 
inspector is actin; as a contractor to the )Geney, any refusal to all°'11 
entry should be handled as would a refusal to an tv;ency inspector as 
des:ribed in section II .B.3. Where a State inspector is acting as a 
State e?\1)loyee with both Federal and State credentials, he should utilize 
State procredures unless the Fed~ral warrant procedures are tr0re advantageous, 
in which case, the warrant should be sought under the general procedures 
described bel°'11. 'Ihe ~ions should also assure that all St.ates which 
enforce EPA proqrams report any denials of entry to the appropriate 
Headquarters Enforcement Attcrne<J for the reasons discussed in section 
II.8.4. 

B. Entry 

(1) Consensual Entry 

One of the assi.rTIPtions underlying the Court's decision is that 
m::ist inspections will be consensual and that the administrative inspec
tion frame~rk will thus not be severely disrupted. Consequently, inspec-
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tions will normally continue as before the Barlow's decision was issuee. 
'n'lis means that the inspector will not normally sec-.Jre a warrant before 
unce!":.aking a.., ins-;::ie=tion b~t, in an a :t~t to c;ain a:."!\i t:.!."\ce, will 
present his credentials and issue a notice of inspection where require=. 
'nle establishment CMner nay complain about allowing an ins;iector to enter 
or ot.ierwise express his displeasure with EPA or the Fede!"al government. 
BO'w"ever, as long as he allo,..rs the inspector to enter, the entry is wluntary 
art.:3 cx:>nsensual unless the inspector is expressly told to leave the prett".ises. 
On the other ha!'id, if the inspector has gained entry in a coercive manner 
(either in a verbal or physical sense), the ent:y wculd not be consensual. 

Consent nust be 9iven by the owner of the premises or the person in 
charc:ie of the prenises at the time of the inspection. In the absence 
of the owner, the inspector should !Mke a c;ec:d faith effort to deter.nine 
who is in charge of the establishment and present his credentials to 
t!iat pe:-s~n. COnse!"\t is 9e!"\era.J.ly needed only to inspect the non-public 
t:0rtio:is of an esta!:llishment - i.e., any evidence that an inspect:ir obtai:-.s 
while in an ~a open to the public is ad.'Tlissible in an enforcerrent 
proceeding. 

( 2) Wi thdrawa 1 of Consent 

The owner may withdraw his consent to the inspeetion at any time. 
'n'le inspection is valid to the extent to which. it has progtessed before 
consent was withdz;...9Wn. 'Ihus, observations by the inspector, including 
sa~les and ptqtograp~s obtained before conse:'l.t was ~thdrawn, would be 
adr.iiss ible in any subsequent enforc:P.!T'ent action. Withdrawal of c::>nsent 
is tanta.wunt to a refusal to allow entry and should be treated as 
discussed in secticin II.B.3. bela.--, unless the insp?ction had pro:;ressed 
far eno1.19h to acC"OrT"plish its purposes. 

( 3) When Entry is Refused 

BarlOw''s clearly establishes that the ownir does have the riqht 
to ask for a warrant under norr..al circumstances. Therefore, refusal 
to allow entry for inspectional purposes will not lead to civil or criminal 
penalties if the refusal is based on the inspector's lack of a warrant 
and one of the exe~tions discussed in Part C does not apply. If the 
owner were to allow the inspeetor to enter his establishnent only in 
response to a threat of enforcement liability, it is quite possible that 
1nJ evidence obtained in such l.l'1 inspection would be inadmissi}:)le. An 
in9pector may, however, infom the a.mer who refuses entty that he intends 
to leek a warrant to conpel the inspection. In any event, when entry is 

l 
FIFAA inSFEctions are arguably not subject to this aspect of Barlow's 
~ discussion, p. 5 and 6. 
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refused, the inspee~r should lea~ the premises immediately and telepb::lne 
the 6esi;nated Re-;ional Enforcer.e:'lt Attorney as soon as ~ssible for 
fu:r-... "ler instr-.Jctior.s. T:ie bgior.al Enforce.'T'E:'lt Attorney should CO:"ltact 
t.ie u.s. At:.orney' s Off ice for the district in which the establistr.lent 
desired to be ins:;ectea is located a.n:9 explain to the approi:riate Assist.ant 
United States Att.crnet the need for a warrant to conduct the partiewlar 
ins;:iection. 'ttle ~ional Attorney should arrange fer the tl'lited States 
Attorney to neet with the inspector as soon as p::>ssi.ble. 'n'le instieetor 
should brin; a copy of the appropriate draft warrant w affidavits. 
Sar.";>les are IXOllided in the appendix to this doa.ment. 

( 4) Headouarters N:>tif ication 

It is essential that the legions keep Headquarters infocned of 
all refusals to allow entry. 'l'he Regional Attorney should inform the 
a??rorriate Hea.:quarters Enforcenent Attorney of any refusals to enter 
and should serd a copy of all papers filed to Headquarters. It is 
necessary for Headquarters to ncnitor refusals and ie;ional success in 
obtaining warra.'"lts to evaluate the need for i:nproved p:ocedures and to 
assess the impact of Barlow's on cur o:Jnpliance ncnitori.n:; proqnms. 

c. Areas Where a Right of Warra.'1t.less Entry Still Exists 

l. Dnergency Situations. • 
In an ener;enc:y, ~ere t.~ere is no tlme to get a warrant, a warrant

less ins:;ection is permissible. In camara v. Municipal Court, 387 U.S. 523 
(1967), the SuprE!!T'Le Court states that "nothing 'we say tociay is intended 
to foreclose prat?t inspections, even witha.it a ws.rrant, that the law has 
traditionally upheld in energenc:y situations•. Noth in; stated in Barlow's 
indicates any intention bj the court to retreat from this position. 'l'he 
Regions will always have to exercise ~nsiderable judgrrent concernin; 
~ether to secure a warrant '-'hen dealing with an eITergency situation. 
However, if entl:y is refused durin; an energency, the Aqency w:::iuld need 
the assistance of the u.s. Marshal tc gain entty, a.n:9 a warrant could 
probably be obtained duri.n; the time necessary to secure that Marshal's 
assistance. 

An energenc:y situation would incl~e ~tential imminent hazard 
situations, as well as, situations \li'here there is potential for destruction 
of evidence or where evidence of a·suspected violation may disappear durin; 
the time that a warrant is bein; obtained. 

(2) FI~ Inspections. 

There are s:::me qrounds for interpretin; Barlow's as not bei.n; 
applicable to FIFRA inst:ections. '!be Barlow's restrictions do not apply 
to areas that have been subject to a lon; standin; and pervasive hist.cry 
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of gover.r..s~~ ~ulation. An Agency &::.":".i.r.istrative law judge held recently 
t.i...at even after t."le Ba:-lo.,..• s decision, refusal to allow a warrantless 
ins?=ction of a FIFM re;ulated eswlisment p:gperly subjected the 
ow:~er to civil penalty. N. Jonas r. Co., Inc., I.F. 'R tJ:)c:ket No. IIl-lllC 
(July 27, 1978) • For the i;resent, however, FIFRA inspections stculd be 
conducted under the sarre r~rem!nts applicable to other enfercenent 
prcigrams. 

(3) •oeen Fields• and •rn Plain View" situations. 

et>servation b:t··inspectors of things that are in plain view, (i.e., 
·of thin;s that a me.1'&r of the p.lblic a:JUld be in a p:Jsition to observe) does 
:not require a Vca.rrant. 'lhus, an inspector's observations fram the public 
-area of a plant or even fran certain trivate property not closed to 
t."le public: are ad."'nissible. Obsetvations made even before presentation of 
credentials M"lile on private pcaperty 1-bich is not nocmally closed to the 
public are ad.-ni.ss~le. 

D. Sec:urina a Warrant 

There are several general rules for securin:; warrants. 'nlree 
doc:.:nents have to be drafted: (a} an application for a warrant, (b) an 
.acc:mpa.."'lyin; affidavit, arx3 ( c) the warrant itself. Each dOC\mlent s~uld ~ 
1:aptioned with the District Court of jurisdiction, the title of t.l-ie action, 
1!.lld the title of the particular document. 

'Itle application for a warrant should generally identify the statutes 
w regulations under which the Agency is seeking the warrant, an:l should 
1:learly identify the site or establishnent desired to be inspected 
(includin;, if possible, the o..mer and/or operator of the site). 
~t'he application can be a one or t-wo page doc:umant if all of the factual 
ba.c.~round for see.'<in:; the warrant is stated in the affidavit, an3 the 
application so states. 'lhe application should be signed ~ the U.S. 
J~ttorney or by his Assistant U.S. Attorney. 

'lhe affidavits in supr:crt of the warrant application are crucial 
dOQnents. Each affidavit should ex>nsist of ex>nsecutively numbered para
graphs, which describe all of the facts that sup~rt warrant issuance. If 
r.he warrant is sought in the absence of probable cause, it should recite 
or incotiCrate the neutral ad'l'.i.nistrative scheme which is the basis for 
ilnspectin; the :particular establishrrEnt. Each· affidavit soould be signed 
by sareone with personal knowlege of all the facts stated. In cases M"lere 
tmtry has been denied, this person '-Ould rrcst likely be the inspector 
who was denied entry. NOte that an affidavit is a sw:>m staterrent that 
nust either by notarized or personally srworn to before the magistrate. 
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'the warrant is a direction to an approp::-iate official (an EPA 
ins;ector, U.S. ~rshal or other Federal officer) to enter a · 
specifically described location and pe~for.n s;iecifically desc:?'i!:led 
inspection f u:nctions. Since the ins;:iection is limited by the terms of 
the warrant, it is i.JTrt:ortant ·to specify to the broadest extent possible 
the areas that are intende~ to be inspected, any records to be inspec
ted, any samples to be taken, any articles to be seized, etc:. While 
a b~ warrant may be per:nissible in civil administrative inspections, 
a vague or overly broad warrant will probably not be signed by the 
magistrate and may prove susceptible to CX)nstitutional challenge 
The draft warrant should be ready for the magistrate's signature at the 
time of sub:nission via a JTCtion to quash and suppress evidence in 
Federal District court. Once the magistrate signs the draft warrant, it 
is an enforceable docurrent. Either follCMin:;; the magistrate's siqnature 
or on a separate page, the draft warrant sh01.1ld contain a •return of 
se:.-~ice" or •ce~tificate of service•. 'ltlis p:>rtion of the warrant should 
indicate up:m whCJT\ the warrant was pe~sonally serv~ and should be signed 
and dated by the inspector. As they are developed, ncre specific warrant
issuance doc:ume!'lts will be drafted and sub:nitted to the Regioi.s. 

E. Standarns or Bases for the Issuanc:e of Administrative Warrants. 

'ltle Barlow's decision establishes thrff standards or bases for the 
issuance of administrative warrants. · Acoordingly, warrants may be obtained 
upon a showing: l) of traditional c:rilninal probable cause, 2) of civil 
prol:>able cause, or 3) that the establist'r.lent was sel'!cted for inspection 
pursuant to a neutral administrative inspection sche.'Tll!. 

l. Civil soec:ific probable caus'! warrant. 

Where there ·is sane specific probable cause for issuanc:e of a warrant, 
such as an ern:;:>loyee caT1plaint or canpetitor's tip, the inspector should be 
prepared to describe to the U.S. Attorney in detail the basis for this 
probable cause. 

'n'le basis for probable cause will be stated in the affidavit in 
supp::>rt of the warrant. This warrant should be used when the suspected 
violation is one that would result in a civil penalty or other civil 
action. 

2. Civil probable cause based on a neutral administrative 
1nspect1on scheme. 

Where there is no specific reason to think that a violation has been 
ccmnitted, a warrant JMY still be issued if the Aqency can shOlll that the 
establishment is being inspected pursuant to a neutral administrative 
sche.'l'e. As the Supreme Court stated in Barlow's: 
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·Pro~le cause in the c:r ir.'.i."\al law sense is not re:ruired. · 
Fer pl.lrp:)ses of an a:lrrinistra tive search, suc:h as this, probable 
cause justifying the issuance of a warrant may be based not only 
on st:ecific ei.ridence of an exist.in; violation, but also on a 
showing that "reas:ma.Ole le9islative or administrative standards 
for a::>rxjuctin; an • • • inspeetion are satisfied with respect 
to a ~rtic:ular [establishirent] ". A warrant showin; that a speci
fic business has been chosen for an O.SHA search on the basis of a 
general adlrinistrative plan fi:>r the enforcenent of the act derived 
fran neutral sources su:::h as, for example, diSt:ersion of emplotees 
in variOJS type of ind'.Jstries across a given area, and the desired 
frequency of searches in any of the lesser divisions of the area, 
would protect an employers Fourth ArrendITent rights.• 

r:Very pro;ra:n enforced by the Agency has su::h a sc:hene by which it pc-ioritizes 
nnd schedules its inspections. For example, a scherre under llhic:h every pem.i t 
holcer in a given t:ro;rarn is inspected on an annual basis is a satisfactory 
neutral a:l.1inistrative schere. Also, a sche.'T'e in 'lthic:h one OJt of every three 
>:nown PCB transfooner repair shops is inspected on an annual basis is satis
factory, as 101"13 as, neutral criteria such as rwom selection are used to 
select the in:Uvidual establishment to be inspected. Headquarters will prepare 
cmd transni.t to the ~ions the particular neutral .administrative sche:re under 
which each pro;ram' s inspections are to be a::>rxjucted. Inspections not based 
c>n specific probable cause must be based on neutral a::mu.nistrative sc.~eres f4I 
cl warrant to be issued. Exa'nples of t.wo neutral adrrJ,nistrative schsnes are-. 
provided in the appendix. (Attachnent.s II and III) 

'nle Assistant U.S. Attorney will re::zuest the inspector to prepare am 
s1ign an afficavit that states the facts as he kna.r.s them. 'lhe statenent 
!!hould include the sequence of events OJ.lminatin:; in the refusal to allow 
entry aN3 a recitation of either the specific probable cause or the 
r.eutral administrative schene which led to the particular establishment's 
selection for inspection. 'D'le Assistant U.S. Attorney will then present 
ai request for an inspection warrant, a suggested warrant, ~nd the inspector's 
Q..ffidavit to a magistrate or rederal district court j\.Dge. 

3. Criminal Warrants. 

Wbere the purp::>se of the inspection is to gather widence for a 
criminal proseci.Jtion, the inspector 'and the Regional Attorney should re::iuest 
that the U.S. Attorney seek a criminal warrant imder Me 41 of the Federal 
Mes of Criminal Procedure. 'Ihis rSiuires a specific showing of probable 
cause to believe that evidence of a crime will be discovered. Al;ency iDlicy 
on the see.kin; of c:rWna.l 'fe.rrants has not been affected by Barlow's. '!he 

'Ihe Barl""'7' s decision states that imposing the warrant requirenent 
en O.SP..A \¥0uld not invalidate warranUess search provisions in other 
regulatocy statutes since many such statutes already •envision resort 



cisti.nction bet·..een adrr.i."listrative inspections am criminal W!.rran't 
sitJJations is discuss.:d in Section II.A.2. 

F. Inspect ins with a ~arrant 

aice the warrant has been issl.l!d by the magistrate or ju:Jge, the 
inspector W!'f trOCeed to the establishm!nt tc camence or continue the 
inst:ection. Where there is a high pc-obabili ty that entry will be refused 
even with a warrant or -.here there are threats of violence, the inspector 
sh::>uld be acc:inpanied by a o .s. Marshal '#hen he goes to serve the warrant 
on t."le recalcitrant Olro'ner. 'nle inspectcr should never himself attempt 
to na:.Ce aey forceful ent:ry of the establisl"ment. If the owner refuses 
entry to an inspector )1jlding a warrant but not accanpanied by a o.s. 
Marshal, the ins?ector srould leave the es~lishr.ent are inf om the 
/..ssista.n-t u.s. Attorney and the designated Regional Attorney. 'nley will 
take appropriate action such as seekin; a citation for con~pt. 1-ilere 
the inspector is accanpanied by a U.S. Marshal, the Marshal is principally 
c."larged wi t.."l executin; the warrant. Thus, if a refusal or threat tc 
refuse occurs, the inspector should abide by the U.S. Marshal's decision 
'#hether it is to leave, to see.II: forcible entry, or otherwise. 

'n'le inspector should conduct the inspection strictly in accordance 
with the warrant. If scrr:plin; is authorized, the inspector must be sure 
to carefully follo..1 all procedures, including the tresentation of receipts 
for all SEZ:'.ples taken. If records or other property are authorized to be 
ta.i<en, the inst=ector lm.lst receipt the property taken and naintain an 
inventory of aeythin; taken fran the tx'E!nises. This il'Wentory will be 
exa~ed by the magistrate to assure that the \18.rrant's autr.crity has 
not been exceeded. 

2 continued fron page a. 
to Fe0eral c:o.Jrt enforcenent \When entry is refused". There is thus 
sorre question as to W'lether the existence of a non-\18.rrant Federal 
cOJrt enforcenent mechanisn in a statute requires the use of that 
mec.i.ianism rather than warrant issuance. We believe that the Barlow's 
decision gives the a;ency the choice of \lwhether to proceed thrOJgh warrant 
issuance or through an application for an injunction, since the decision 
is largely based on the fact that a warrant pt"ocedure imposes virtually 
no burden on the 1nspectif¥3 agency. In addition, an agency could attempt 
to secure a warrant prior to inspection on an~ e:rte basis, sanethin; 
not available under normal injunction p:oceedings. Several of the acts 
enf orc::ed by EPA have pc-01Jisions allowing the Administrator to seek 
injunctive relief to assure canpliance 'fli.th the variOJs parts of a 
particular statute. There may be instances \lwhere it '-Ould be more appro
priate to seel( injunctive relief to gain entry to a facility than tc 
attenpt to secure a warrant for inspection, alth:>ugh at this p:>int we 
cannot think of any. However, since the warrant process will be far 
nore expeditious than the see.~iD3 of an injunction, acy decision to 
seek sudl an injunction for inspection purp::>ses should be cleared through 
appropriate Headquarters staff. 
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G. Re<:~i.'r- the Warrant. 

After the ins~ction has been CXJTtpleted, the warrant must be ret;.:-ned 
tt: the magistrate. Wh::>ever exeCJtes the warrant, (i.e., ~ver perfor:r.s 
t.he ins;ection), must sign the return of service man in:Ucatirg to whan 
th;e warra.'lt W!S served and the date of aervice. He should then return 
the executed warrant to the U.S. Attorney ~o will fo?lna.lly return it to 
tl"ie issuing magistrate or ju:lge. If anything has been physically taken 
ft:an the pc-E!Tlises, such as records or sr.\ples, an imentoey of su:h itE!':'.s 
n1st be submitted to the court, and the inspector JruSt be p:-esent t:C> certify 
that the inventory is 'cCJrate w c:anplete • 

. ~., 

IJ:I. C.O:'lclusioo 

Except for requirin;; the >qenC'j to foi:malize its neutral inspection 
sc:.'"ie.-:les, and for generally e:'lding the Age.'lc:y' s aut.h::>ri ty for initiating 
c;lvil anC/Or c:ri.minal actions for refusal to allCM wa.rrantless W?factions, 
Barlow's should not interfere with EPA enforcenent inspections. 

Where there is doobt as to l'ow to proceed in arrt entry case, 
de) not hesitate to c:al.l the respective Headquarters proqram contact for 
ai;s is tance • 

• 



APPENDIX 

The ~pend:.X contains three attac:hrrents. 

AttaC-Jnent I is a warrant application, affidavit am warrant ti:> 
conduct an inspection, W'lere the Agenr:j has specific: p:-obable cause to 
believe that a civil violation of an £PA regulation or Act has oc:c:ured. 
In particular, care should be ta.ken in spellin; o..it the specific facts 
that give rise to proba.ble cause. Note also, that the scope of the 
w::.rrant is carefully aniculated. 

Attachment II is a warrant application, affidavit and warrant to 
conduct an inst::ection in whidi the establishl'Tent t:c be inspected has 
been selected under a neutral administrative inspection scheme. Note 
the extraordinary detail of the administrative sc:hene deset'ibe in 
paragraphs 8-20 of the affidavit. Such detail should not be necessary 
for most EPA ne:.Jtral administrative inspection sc:henes. Note also 
t."le executed inventory an: return of service foans attached to· 
Attachrrent II. . . . 

Attac.'l."nent III contains a neutral administrative scheme for 
CFC inspections. In implerrenting sudi a scheme, the Regions nu.st still 
utilize neutral criteria in selectin; the in:3ividua.l establishment to 
be inspected. 



. ·• 
UN!':'t~ S':'ATtS ClST?'..!C':' COl.i'ilT 
M~~U: lJlSTa!C't OF t.CU1SlA:iA 

IN Tllt n;..TTt:t OF 
Cl.tJ.t: i..,:.::o A!il 1\!:t> UAT:R, 
CCwO!'.Ar:.o:\, c1-a1 A Cl..\~: . . 
a.o:.:.rns t,:;\'l~::::;;::v . .L S!·:~VICts: 
OF l.Ot.:!S :.\:;A I~::c~!IOP,..\ TtO; 
E!~\·1~=~== :~:;-:-;.:;.. Pi:~:r:c..;-::c:: 

· A!>VA..'\CZ::.t:;-;" I!~COi~O?""\':tl>; 
~A, i:;c. : IN ll3!:1WUJ..t : 
1JJUSH, LCU:SIANA a 

l«)•: 7/-'f'I ., 

Al'?LICAT:O:-t FOR. ~Ai'.!V.::T TO 
E?-i:ti'.., L'\Sl'tCT, ?HOTOCi'.APM. 
SA."'.ri.:. ccLt.~c: :::ror.;,:;.;::o:i. 
tNSPt:T ANO COP't i'.tCOP.:S 

TO '%'ltt WITtn STATES ?l.J.GI~..lt.Tt, !ty the tJnited 

Seate• of A=.erica, Enviroc.::an:&~ Protection i.1ency, th:ouah 

Ja=es Sta:ley L•=•lle, A1111:a.n: United Sca:ea Attorney. for 

the Middle Dist:i.c: of Louisiana, here~y applies for & 

V&Z':'&et pUZ'S\l.&nt to •action 308 of ch• Federal Wata: Po11u:£.on 

Cccc:ol Ac:, 33 U.S.C. l.J18, and the l.&aource C:.Onserva:ion 

~d a.covary Act of 1976, 42 o.s.e. 6927, for the pur~o·• of 

~ouductin& an i.Alpec:ion as follows: 

To ctar to, upon, or cbzou1h th• premises of a 

vu:e duposal operation known by various n.ames incl~in& 

·the Cl.AW facility, which ecn1ists of ~hr•• 1ites 1 to vi:: . . 
~ ~eccioc wall •ice, a field office and a:o:ag• c~. 

azid vast• pi:s and l&nd~ill lite located in Ibe:villa Pa:iah, ... 
Lo~un.a ~ or ceu· th• Bayou Sor:-elll co=uni:y. nae 

facility c:.an be raachet;i fo-,: diapoa&l purpo.su by .cuck or . 
'barge. the ovne:sM;i a.=.d ope:ation of th• Q.AtJ facility 

va1ta disposal operation has been lcnoVn. by 1eve~al di!f ere::.c 

u.mes, co vit: Clean L&nd. .U:= Watar .corporation (Cl..A.Y); 

EPA, ~co::;>oracad; Environma=.tal Pu::i!ication Adva.=.cament; 

EAvironmantal Purification ~&t•=•~c (?PA, Inc.) and llclli.AI 

l.zrvironmenc~l Services of Louiaian.a. .A company let:e:bead . 
11.d=1 cha n.amu of CUW and EPA, I.De. lists an address of 

lou:a %, lox 3801, Plaquemine, Louisiana 70764; Ic 11 

~•ported in the newspApe:s and elaevhcre, chac on JflY 28, 

1978 - three d.iys after the death ~f the truck driver on the 

Cl.AW facility - tha: the i.njec:ion well on th• Cl.AW facility 

vas sold co the R.ollins Environmental Services o! t.ouisiana. 

Unsubst~nci~ted reports aay th.it Ct.AW no lon~cr has any 
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of EPA. Inc. and th~ injcc:~on well under t.~c ovncrsh~p of 

&ollins. Cl.AW and Uh, I:c:. are rcpor:ecl to ~e di!!eren: 

comJ'~ny and/er co?"?or~tc r.&mcs fer :ha-lama people. ~espi:e 

these possible ownership cha.n;es, the c:;.>.~ ficili:y •ppar&A:ly 

coa:in~s to be cpe:ac&d as a 11:.1le \:.it. ru=:~c:, 1: is 

%erorted th&t Cl.AW or lloll!nl 11 Ul:lder .• fade:&l eo'ii:: order 

cc honor its coD:rac: vith & cli&At to accepe v&ate. 7o: 

PU%7CIH of tAis &pplica:ion, a:!!.d.avi: cd var=arit, th• 

three •i:as and all opera:ioua vill be ra!e=red co as Cl.AW. 

th• field office and aeo:age.t.rut.s ua ~or on 

Cb• ed1e of Bayou Sor.alls: th• i:jccticu vell d.te is abou: 

1.6 miles no:~~es; of Bayou Sor.ells on the ~oad; the vas:e 

open pits-landfills a::e lc~ted approximately 7.7 miles 

.zo~hwest ~f !ayou Sor:als cu th.a levee road. The add:es1 

cf the c:.AW facility is Clean Land AJ.z W&ter Co:ro~a:~cn EPA 

' I:corporated, R.ol.l:e 2, Bex 380 I, ll&ql.Ml:.i:le, Lcuiaiana .. 

'l'bese Cl.AW f&cili:ias are k:no"1n to EPA i.nspec:or1 and wall . 
kz:lawn to loc&l people • 

• '?be ct.AW !&cil1cy ia mi ese.ablish:en~ 1ubjec~ co 

che re~u~re.:e~ts an~ prohibitior.s of tbe federal Yaear Pol• 
• lu:ion Ccntrol Ac:, i:cludi.:lg but DOC limited t.o aec:ious 

301, 308 and 3ll, a:.d •ec:ioiu 3007 and 7003 of the l&sou:ce 

'Conservation and lleccvery Act of 1976 (42 U.S.C. 6901 !l 

•ec.) -
On Fri~y. August 4, 1978, loward Mdlam, an 

employee of c.be U.S. £.nvirc~en: Prota~:ian Agency. requested 

per.mission co .:car and 1=..spec: the said pre:iaea. Desps:ce . 
auch request, employee• of 1'1d facility relu.aed :o s:-a.a.t . . 
&eCH& :o said premises to Mr.·~. a duly auchorizad 

inlpec:or of the Environ.cent~l Proce~:ion Agenc1. · 

'?be decer.ziinatio~ to ~spect said premises vaa 

based on ~· following: 

The sheriff's office of Iberville P&rish re~uasted 

EPA's assist~ncc and reported & dea:h a: said premises. 

-z-



. 
Local w-.r~•t &nd !ear of the facility was repor:ed to cha 

EA!crce=cn: ~ivisicn cf legion VI, ~alla1,·Texa1 on Tuesc!&y, 

Au1"": l. 197~ and t:?A was re~uss:ad to inspect tha facility 

vtuch is a disrosal 1i:e for c.~e:ical vas:es an~ al.::ero\a 

oU vas:as of a bA:ardou.s and :cxic u:=•· . 
Much local \m1'Ht, and acita:ioc and co:rla!.n:s 

have ~een reported on televiaio: a:d 1D naw1paper1 conca~izlg 

the operation of the CI.AW facility as vell as tho unti=el7 

4eath of a 19 yea: old t~k drivar a: a&id facility while 

he was dis~argin& vaste s.zi:o an opea pi: a: the facility. 

The du.th vas possi~ly c.au.ud 'by b.ia inh&latiori of tox.ic 

fumes cau.sed by a reaction of mixing incoc;iati~le toxic 

wastes 1D the ope: pi:. Alla1edly cwo •Y• vi:neues to the 

death of the cL.-iver reported th• presence of chok!:1 fume• 

in che area whee they opc:ed che doors to their :::uck co 

aa1i.t: the drive: who died. 'they al10 reported c.~t bi• 

~ck was pa:ked at tbe edae of 1:.he open pit t:uck r~. 

with doors open at the tima of hi• da~th. s~b••q~nc . . . 

laboratory tests of waste t&ke: fro: the pits have shown 

vaste ma:l":ial1 present ~ the pi:, vhicb, vhen mixed vi:h 

the spe:t caustic bei:1g di.sch.lzs•d from the dziver' 1 ::-.:.ck . . 

could have caused the da.ath. Fi:&l autopsy reports are 

atill pendiac. lt u :eponad azi.d alleged that CJ.Y facil.icy 

officials cli=•cted the d:ive= :o take and discharge hi• . 
vaates at the :ruck ram;> in th• ope: pit, Tat.he:" than in che 

Snjection vall. l)iscb&:ging toxic vastci into a: opan pi:, 

ac ch• edge of a pie, ia·liet a 1afe, desirable, or acceptable 

·~actice tine• toxic chemical reaction~ are very probable 

cd can ruW.: in the duth of anyone nearby. 

ldvard.McHam znade a preliminary inspection 

1D vbich he obtained tvo pi: samples and observed evidence 

of oil, hazardous vu tu, vaste 1pilla;e and a "sloppy" 

operation which appears to be d.ac;ero~s to the environment 

.3. 



as v~ll as ha::rdo~s :o ch• heal:~ anc· velf.::e of ci:i:ens. 

B• fur:hcr ooscrved hi&~ water markings Oft the adjacen: 

t:'ees a: the pi: 1i:e L~d a lack of levees be:vee: the ai:es . 
azid the Crand liver and other va:ervays. tu add.i:!on, c!lera 

may be ha:ardo~s v•stes a.nd cor.~!:ic~s ~~!ea~ cay pose a 

1uhst.z.ntial present, or pocenti&l h&:ard to h\m.IA baa.le.~ 

er i.b.e el:viron=en: vheu i:~roperly :%1&t1d, stored, ~ca· 

ported, or cU.1po1ed of, or ot:he:vis• m&l\&Sed • 

• "fhe in1p1c:ion Vill be comme~ced 1~ d.aytima 

vi:hin regW.ar bl.Uiness houi-s azid vUl b11in a1 10011 as 

practicable &.fter ias~ce of this var:~: llnd will be 

ccmpletad vi:.b. :eaaocabla prompcnas.s. 

':'he wpact:i.ou vill be conduc:ed by the 

VA:ited States t.~viro"C.Cental Protectio: Asency (??A) inspec• 

tors, who v1ll be accompciad by the lluited St&tes Marshal 

~o ensu=e en::-y ao th&: che Il'A inspectors may per!orm an 

i:spection cf·L.~e pr&!:ises, inspect and copy recoi-~. take 

photographs, aather info:=a:ion and •'!1-dance and collie: 

·a&:j)le1 in accord vith 33 ~SC 1318 and 42 USC 6927. 

• A ~etu.--n will be =ade cc eha .Ccu:t ~pen completion 

of the inspeccion. 

WEE?.D'OJU:, it is :espect.f~lly :eques:ad chat a 

var:an: to ant~: and inspect t.he <:.AW f~cility be issued • 

. l&tj>ec:tfully submitted, 

DONAU> L. BtC~R 
UNlT"'9D S'!A'nS ATTORNE:Y 

~tr~~'.!tt~~ ~~~nt U.S. Att:0r:2.ay 



STA'l't OF LOUISL\.~A 

P.Ar.!S'li or EAST !.t.70?1 JtOUCZ 

l, Edvard Me~. being duly svc-rn, hereby depose 

cd 11.y: 

1. % am a duly autho:izo~ employee of the United 

Scates tnviroc.mental Prot1c:ion A1ancy, &l'ld 111'/ title L• 
. . 

Che=ical Engineer, Surveillance and Anal71i1 ~1vi1ioQ, 

l.egicn VI, which incl\:.des the Si:.a:a of Loui.11!-n.a· In .., 

capaci:y, I am responsible for in•r•ctin1 factlicies 1\lbjec: 

co various federal environmental 1:acute1 as directed by my 

auperviso:n. 

2. Ou Tuasd.ay, Augwst l, 1978 f:om abou: 7:4S 

• p. m. to 8 : 4.5 p. m ••.. I made a prdi:inary icspec:ioi:i of th• 

QJ.W facility and took cvo 1amplu at the open pita. On 

Yednesd.ay, Aurust 2, 197~ I tock a fev pho:o1:aph1 of the 

facilities f:om a:cund 3:30 p.m. ~til 5:30 p.m. On 't'hu.:sd.ay, 

Aur;us: 3, 1978 acco~panied by anor:.her 
0

E'PA e=ploy&e,. I vi1i:ad 

the fa~li:y and area from about ll:30 a.m. to 2:00 p.m. a~d 

also took a few additional photographs. These brief visi:s 
• 

to the 1ite have only involved facility employees a few 

mi.:1:1u:e1 each :i::.e in order co obcai:l passes from ell• field 

of!ice and to ope~ 1ates at various g'U.&rd houses. 

3. Ou F:iday, August 4, 19_78, a local depu:y 

aheriff. 1ca:e and local offici&ls &Qd I ve~a raf'IUed ad:tit• 

cmce to :he CU.TJ !.ac:ility. Also. CI.\ll official• ver1 no 
• 

loa1er ac.:he field house or available elsewhere :o i11u1 

pa•••• to entar. Ky previous 11.mpli:g a.nd inspection vas 

11e1t au.!ficient for laboratory purposes a.nd needs to be 

resumed. 
...... . 

4. lnfor=.acion I have gathered in the local 

co=::in.mity, ~ nevspapc:s, on television, from laboratory 



tests of the ••~rles, f:o: the Ib~:-vi1la Shari!! 1 1 O!!ice, 

an~ ac the CJ.W fac:ilicy acrcn,ly su;ges: &ad support :he 

Deed to enter and inspect the facili:i.es for posdblc Sec::ion 

301, 311 and other violations of t.~e Federal Water Pollution 

Ccnt:ol Ac:t. Further, i: is possible :ha: t~e:e a:e h.&:arcious 

vaa:es and cocdi:icns an Cie p~•mi•es as defined ~ Sec:ticn 

1004(S) c! the llaso~c• Co~se"a:ion a:d bcove!7 Ace cf 1976, 

(~2 USe 6903)(S).vhich co=.ati:YC& an im::incnc ba:ar~ under 

1ec:ion 7003 of the R.eso~ce Coa.aervacicc and Jlecove:-y Act 

of 1976 (42 use 6973). Th••• observa:ions are: . ·.·:.· 
-~,.,.':, .. Obvious spillage of vaste material on 

1:.h• r.ound.s of the CI.AW facility 1~jec: tc enter~g waterway's. 

b. Con :a:.i..~a t e d la:i ci!ill s vi :!l o bviou.s ly 

az;iosed a:!d d~ged ~&:-:'els with dleir concencs emricied or 

D•a=ly empcy. 
• 

c. J:>rai:iage f:om l&:\d.!ills into a "fishin;" 

lake a.nd oc."i.u· acjaceac a:-eas leadi:g to various va:erway1. 

d. Open pi:s con:ai.=j,n1 oil vasces &lld 

ha:a:d•-..s, toxic ehe:ical vas:1s wit!l the appearance of 

ove:!lo~ wastes on the adjac:en~ sround.s ,.. vell &1 h!&h 
• va:e: ma:lu en t:ees uext to dla o~cn pies a~ual :o c: 

higher :tan the pies. 

a. 'l'he lar:k of leveu blC".ieen the f&c:ili:y 

grcwds and drainage areas tc the Cirand liver, "fishing 

l&ke", ~&yous aud b&r.cw ditr:hes. • 
f.· Coi'ies of a !r.1 fa.c!lity lc1 :ecorta cd 

ocher docl:ments vhich vere previously copied ~y ~· local 

Sheriff's office. These records indicate the receipt and con• . 
tci: of oil and hazardous chemical wastes accepted ac ch• 

I· --Poor maintenance and sloppy "housekoepin&~ 

practices ac the facility vhich leads a reasonable person to 

~ecogniu :he likelihood of these prohibited pollucant1 



. %1' ':XE Hh':'TL"=t OT 
C::,t.\.:: t:.::o Ali\ A.-JO WA:":t~, 
=ucF.:.::o:-:, d~/a a.;..w; 
z:c. '· rr A:.. 

WARJW:T OF E::'!'AY, I::SP!:C'!':c:: 
AN~ MONITORISG PURSUlil\"!" TO 
Jl u.~.c.Slll& a.r.d c2 u.s.c.s1121 

'!'O: THE tnt!'!'%0 STAT:S or A.:~?\ICA, CNIT~D STATtS ~'V:Jtom·tt:~TAL 
JIJtO~Eci'!ON ACt::~y, TH~Ot:Cn ITS our.y DESICNl\Tt!) R.tPR!i:S!!:Tl..TIVE 
OJ\ ~?R.tS:'!:':').':'I~S, Tl:!~ u::::J;.D s:A:Es KAASHAI. OR. ANY OTHEa 
J'I""'"MJ.. orni:a 

An ·•pplicat!on baviAg ~•&l1 11Wade ~y the United States of 

America, United States Envircr.ment&l Prctect.ioc A9•ncy, fo: a . 
W&r:'&:t cl entry, inspection and mcnitorini puz1uant ta 33 u.s.C.$1311 

.a.:id 42 o.s.c.$&927, ••part ct an inspection pro9ram designed to 

US'W:'e ccmpli"c• vith th• Fedual Water 0Pol1ution C:ont=cl AC:1:. 

(co:=cnly re!erred to as the Clean Water Ac:t), 33 o.s.C.51251, et . . 

••q .• , and the Jlescw:-ce a.nd Recov•ry Act of 1976 <42 o.s.c:.suo1, et 

. ••q.J ,. AN! a.n 'ffidAvit hav~9 bee.n made be!ore me by Edvud KcBam, 

& duly au~ori:ed employee of tJ:l• United States E.nvironment&l 

P:rctecticn Agency, t."l.at he'lias reason to believe that en the premises 

·l'serei.Aaf~er d•s=ibed there exist a danc;er to t.'\e public's health, 

valfue a.nd a&lety and to the prcputy, riv~s and e::virci-.znent ot 

• the lJnited St.atea, and that in ord.er to leter.ti.ne whetber the 

J'edu&l Wat.u Pollution Cont:ol Act (ccm=cnly refer:-ed to ·~ th• 

Clea.n Water Act>, 33 ·n.s.c.51251, et aeq,, a.nd th• a.scw:-c.• &nd 

-.covary Act ot 1911 (~2 v.s.c.$&901, et ••q.), and the rules, 

nplat.ions anc! ordua iaaued. ;Nr•wnt to t.be Act.1 ~ve been or 

are !Mine.; violated, an entry on, and inspection &nd aon.f.torinq 
• 

of tho s&id described prcporty is required and necessary: 



And, the C:cu.rt ~•inc; Ht:.ia!ic:d th.At therm hu !>H:\ a 

•1.1!!icient ahc:iwi.nq that reascn~le le~isl~tive or &c!=iALatrAtive . 
•~nd~ds fer ccnducting an inspec~icn and investi;aticn ba.ve ~•en 

&&tis!ie~ vi~ respect tQ t.~e sa~ dasc:~ed prcperty and ·that 

~=c~~:!: cause exist tc issue a wa::an~ fr:.: th• ~i:...-y, iAsrecti~n, 

~vesti;at.icn and :cr.itcrin; c! t.'l• said descril>•~ pre:ises: 

%'!' %S KU~!Y CR.:U%~ AN:> C:Clo~WlCE~ i.h&t the CZlitad States 

of America, Onited States E:ivircn.me:t.&l Prctecticn Age.n=Y, tl:.rouqn . 
its d\Uy des!inated represene&t:.ive or :-aprasenta~vas, the Cn~tad 

lwtes M.Lnh&l, o:- any ot!lu fedu&l c!!ieu ua taerecy entitled tc 

ud shall be aut.borbed a.nd par.r.it~ed t..o have ant-"""¥ upcn th• .. . . . 

fcllcwi:\9 daa=r~ed property vb.ich ia lcc:&tad in th• Middle Ois~ict 

of .1-0uia i&.na: . . ' 

--.rhcse pre::iisas la'lcvn as the Claw Ccr~craticn 
waste dispcsal facility in Iberville Parish, 
l.ouis!ana, also ic!'lcwn as !?A, lAc. , Clear I..IAd 
Air Water Corpcra~ion, Environ:ner.tal Purification 
Advanca::'le~t. Environr.:e~:al ~ification AD&~•=•nt 
and poss~bly as L~e Jtclli."\S E.~viron=ental Se:-vicas 
of Lcuisiana, er ~h.ich are owned ·er operated by 
Ally o~er person c= ==~?&nY/ ccrpcration er p&:"t
Dership, which pre=ises and pro?erty are mere 
put.ic:ulii: l:t a.r.d !1U'-:.h&r described as follows: 

•rrcm the ·1n-:ersecticn o! I.a. Biqhway 75 and 
.La. Bi;~way 3066, r=oc11d South fer appr=~i~tely 
1 miles: t~rn riqh: and t:avel across t.~• Sayer• 
SCrrel•Pontccn Jrid~e, a distance of •Prroximatmly 
0.2 miles; turn riqht, proceed ncrt.hvest on Route 
2, t.i.• t.ower·!.••:ee ic:d, !or ar:r==~~a:cl:r l.6 
&ilea &t whie."l ~o.int t.i.e pavL'Hnt ands: &e t.hi.s 
point turn ~i~~t. travel ap~ro~imately O.l miles 
to the entrance of th• i."\~eetion vell, vhie!\ is 
~elieved to be owned by Rollins Envi:on.~ental 
Se:-viccs c! tc~~sia~a, Incc:pcrated, all as ia 
ahcwn on t.i.e a~tached phot=s ident.i!ie4 &a 
Gcver:=en~ tx."l~iu l &Ad 2.· 

•P:cm th• Roll!r.s E.nviron:iental Service• of 
%.C~i•i&na, Inco~rcrated office, proceed South on 
th• 1hcll/;ravel re~~ for ap~ro~im&tely 1.4 miles 
ut.U th• ro.ld dead ends. Thi~ ia the location of 
~· Ueld cH ice ot Clean t.and Air &nd \tater 
(c.A\il , and stcrac:e tanks which are beli11ved ~c be 
owned by Rollins Envirc~en~&l Services of Louisiana 
Incorpcr~ted, all as is shc....n en t.he aetac:hed photo• 
ide.nti!ied as Gove.rnmer.~ t.xhil:liu 3, 4, &nd 5. 

·. 



•Frcm the U.ald of !ice c~ ~w, rotur:\ tc the 
aito cf t..~c in~oraoc~•cn At t..,c p~vc~ lcwo~ levee 
rca~ ~nd t..,e rc~d le~ci~; tc t.ic dee? we~l i~jec:~~~ 
•ite CRcllins E~vir=r.~:r.:all~ Proceed ncr~~wes~ 
on t.hc un?a\•od ahall/;=avcl lc1Jer levee read 
·~~rcY.~~~tc!/ 6.1 miles tc ~,a er.~=•~=• rca: a~d 
~=•c;e laO:.:i.~9 tc t..ie q~tc q~a:d.hcuse •~~ 9ate 
ot t.he EPA, Inc. vAste disposal pits. This •~• 
ent:a.ncc read is 7.7 miles ncr~wes~ &lCr.i t..ie 
lower levee rc~d frcm the intersection cf t.ha lover 
levee :c&d and l&you Send Pon tcon Jrid11• Jto&c!. 

r: :s l'Oil':ln:Jl cr.:cu:c t.hat t!l• •ntr.f, insi)ectio:, 

£.:ivest.i91ticn and mcnitcri.:111 authorized herein ah&ll ~e ecnductad 

du.ril\9 re~&: wcrkin11 hc~a or at oCler reason~l• t.i=es, vit.hin 

reuona})le li:U ts and !JS 1 reascn&l)le ma.Mer .fzm ': 00 a • .m. to 

l.o:oo p.a. 

~· fer the pl.&Z"jlcse ot conc!uctJ.A11 &.~ ent:y, i:l.specticn, investi9ation 

and mcnitcriAg pu..rsuant to 33 o.s.C.SlllB and 42 u.s,c.s&s:1 
cc:sisti.~9 o: the fcllcvin;: 

Cl) ent:-y to, ~pen er thrcuqh_t.he above described 
pre.r.ises, i.ncludi.~i All Ouildi..~qS, s::i.ic:~:es, 
•~ir~•nt, ~ac~ines, devices, materials L~c 
sites tc ins?ect, sa.mpl~. 'hctcgraph, mcr.itc: 

• or investi;a~• t.he said p:emises: 

(2)· 

·• 

(3) 

(4) 

(5) 

,,, 

ac:ceas to, seizure ~t and ccpyi.n; c! all rec=~• 
pe=~ai.~i.~9 to or related to t..~a operation of 
t.he facility, eCl'UiP::ent, vas~e =aterials 
vhich are &cce?ted L~c stored en ~e p:e:.ises 
and reccrc!s which are re<:Uired to be maintain•~ 
'G.N!er 33 ·c.s.C:.Sl3l8Ca> CA>, and 42 c.s.c.suoi, 
et ••c;., inc:l\:t!in; any rules anci requl&tior.s 
and orders p:o=ul;ated the:etc; 

inspec~ion, i.~clud!n; photcqraphin;, of an7 
~onitcrir.9 •Gui;:::ie~t er me~hcds re;~i.red oy 
33 o.s.c.SlJlS cal CA>, &Jl.d •: u.s.c.56927; 

i.nspec:ticn, 1ncludin9 phctc~r1~hin9,of any . 
equipment, processes er method» used iA sa=~lin11, 
aonito:i:)i or j.:i vast• ch~acteri:a~on: 

ins~ection, includin9 photc;ra~hin9, ot any 
ec;uipme.."1t or 111et.hods used tc dispose of or store 
v&ate su.bst&.0ces; 

aAlTlple and seize any pollutants, effluonts, 
runoff, soil, or ether matarials or su=stances 
which may reason4bly bo ex~acted to pollute 
the vatcrs of the Unitad Sta~cs undar V4rious 
ccndit!ons er thrca~en th~ public health, safety 
or vel!are of t.hc people of th• United StMt.es; 

.3. 



(7) seize, ins~~t. s~e~la, and phct;raph A~Y 
evidence wnich ccns~it~tes or ralatcs to or 
is P•=t of A viol"ticn o! t..~e r~~crAl W&t•r 
Pcll~ticn ccn~:cl ~~~ (~::;.c~ly rc!crred t= 
as the Clean water Act, 33 u.s.c.s12s1, et 
aeq., •~d t~c nesou::e and Re~=ve:y AC~ ct 1976 
·''' u.s.C.5690l, •t seq.); . 

CIJ . ~· auch phctoq:oaphs ct ·t.~• &bevo aut..~o:ized 
p:-ocedu:es &a aay o• required or nec~sa&ry. 

%'1' U l't1R~lt O~U.::> ~At & c:cpy of thi£ vu:a.nt shall 

lM ldt at the premiSes &t the time of tJie i.D.sp•=~ian. 

1': IS FU!lTUA OP.:I:JW:> that 1! any propu~y La aei&ed, 
0 

the otficer .co~ductin9 th• •••r=h and seiz~e 1h.\ll leave a receipt 

fo: the prcputy ta.ken a.nd prepare a vrit~c i.:we~tcry of the property 

Mi%ed and raturn~"~ia vana:it vith the written invutcey before 

ace w!.t.'lin 10 days !rec ~· date of t.hia var:a.nt. 

• 
.. · r: lS FURTK&lt OP..O::Jr.> t.b&t. tlle var-ant aut.borized he.rel.A 

&hall be valid fer a pu iod of 10 ch.ya !rem t.'\e cl&t• ot cb.is wu:ant • 

l'l' IS .1".tmTlU:Jt O~E~O ~t the anJ.tad St.ate• M.&rshal 'ia 

hu&by aut.!lcri:ed a.M di:ac:ted tc assist the r.aprese.ntatives of die 

Cnited States Envi:oQ.~ent..&.l Protect.ion Aefenr;y in such a&r.Aer as -
may be :eascn&~ly nec:essa...-y and requi:ed ~ axecute t.h.is vu-rant 

. and tlle provU"icns ccnta~ed hue.in, inc:ludir.9 b"'t net 1.i:ited to 

. 9ainin9 entr:t \apcn th• premises, t.be inspection Md mcnitori:l; 

tberecf, th• seizure and 1a::plin9 ot m.ateri&ls, (loc:-.ments or equip:ne~t, 

.a,z,d th• phctc9raphinq of the pru.ises, and the sut.ari&ls or equipment 

thereon. 

'" clay of _,.14i:::::' :;< j;:::--~5id'=:::.L==------· 197 8 • 
• 



IN 'n!t ON:Tt~ STATtS DISTR!CT COCRT 
FOR THt tAS:!RN DISTJUCT OF MICH!CAN 

so~:~tR.~ DIVlSlON 

IN 'l'!E KA'!'T?:R OF: 

G'tNtRAL M~RS COlU'ORA'!'lON 
CtstRAL MOTO!t.S ASSt~SLY DIVISION 
h"':!.LCW JU."N AIRPOP.T 
YPSILAN'l'l, MICHIGAN 48197 

AN?) 

vt!!CLE EMISSION t.ABORATO~ 
C:t!:D.AL MO~RS PROVlNG C:AOON'D 
BlLFORD, KlCHIGAN 48042 

) 
) 
) , 
) APPLICA'!'l o:i FOR 
) At)KINlSTRA'l'IVt WAA.~\'!S 
) 
) 
) 
) 

ROW COMES the Administrator for the Environmental 

Protection Agenc:-y (EPA), by and t.brougb the ~nited States 

Attorney, and applies fer adminiat:ative var-rants to 

enter, to observe a Selective Enforcement Audit (SEA) test 

on a configurati~n of motor vehicles manufactured by the 

General Motors Corporation (GM) as specified in a StA test 

~de: issued on J~y 28, 1978, by t.be Assistant Administrator 

for !.nforcament of !PA, and to inspect GM'• records, files, 

papers, processes, controls, and facilities vbich are 

.involved in 1.t1d associated with t.be manufacture and testing 

of said configuration pursuant to aaid teat order at the" 

premises of t.be GM Willov RW\ vebic:le assembly plant, tpailanti;, 

Michigan, and the GM ••hic:le emission laboratory at Milford, 

Michigan, in accordance with Sections 206(b) and (c), 208(a) 

and 30l(a).of t.be Clean Air Ac:t, 42 a.s.c. S752S(b) and (c), 

7542(a) and 760l(a), and regulations proml.Zl9ated tbereunder. 

In support of this application, tb• Administrator respectfully . 
•ubait• an affidavit and proposed var-rants. 

James K. Robinson 
Dnited States Attorney 

ly: ____________________ _ 

Assistant United States Attorney 



I!: :::t U:?!TtO S':'ll':'!S OIS':'!\!C':' CO~RT 
FOR Tllt t::\STtf.!l tllST!~IC:T O::' 1·~.tC:lI~f .. 'l 

SC::4ntr.:! :il'/lSIC~ 

~:.:~~=~.:.:. !·:::lTC::s COR?Or.\':'lCN 
r.~:;z;;,.:,:. 1-:,·:;~:: A!StN~U CIVlSIO;~ 
\·:l :.:.~:1 :.i.:N An i'OllT 
Y?Sit.."..!:':'I I MIC~:G;..:.; 4el97 

) 
) 

> 
) 
) 
) 

At):\: ~IST~.:.::I\'t W:" ... "t.!'.J..::T 1'R 
t::t~ A!1.r:: t::::PtC:':•C~~ ~~==~ 
THt C~:AN Al~ ~C~ 

'1'0: MAT~StW A. tow, Acting Chief, M~nufa~turers P:o;ra:.s 

Sra~c~, ~cbile Source Enforcc:ant Division, Offic~ cf 

En!crc1Qer.t, United St~tes Envi:cn:1ntal P:otecticn Agenc-1 

(t¥A), ar.d Any ot..~cr duly d11ignat~~ enforcement cf~icera or 

em~loyee~ cf the EPA: 

.A;:;ilic:a<;ion having been c&:!e, And Matthew Lov having shewn 

prcbAble ·c~use for the issuance of an ad:inistrative warrant 

for entry; cbservation of a Selective En!orce~1nt Audit 

($~\) test on the c:cnfiguration of motor vehicles ~•nufactured 

by Gt:nc::al Motors Corpcrc.t.icn (GM) cf en~ ine fo:.cily 84082 

and engine cod1 2_, with 4000-pound inertia weight, A-l 

t:&~s~issiwn and 2.56 rear axle·ratic, as •reci!ied in a StA 

t1:t order is:ued en July 28, 1978, by the Assis~ant Administr&:cr 

for Enforcement of E?A1 &nd inspection of G~'• records, 

tiles, papers, processes, cont:rols ancl f.:l.c:Uities whic:h are 

involved ~n and as::scciat.ed vith the manu!Act.~•1:'• and testin~ 

c! ••id ccnf!qur~ticn pursuant to said t~st crder at tho 

premises of the CM Willow aun·vehicle a~secbly plant, Ypsil,nti, 

Kichic;an1 

W!lti'.Ero:u:, pursu~nt to t.he Clean Air Act •• a.mended, 42 u.s.e. 
57401 !!_~cg., and th• r•gulationa thereun~er, rou ar.d any duly 

de1i9n~ted enforcement officers and employees of the Envi1:'on~~n~al 

Protection Agenc:y are hereby authorized to enter the abcve-ducribcd 

premises at roasonAble times during not"lllal cpera~in9 hours for the 



.-

to Sectio~s 206{b) ~nd (c), 20e(a) and ~Ol(a) cf the Clean . 

Air Act, ~2 ~.s.c. SS7~2S(b) ~nd (c), i542C~) :~d 7601, ~r.~ 

40 c.r.R. )6S.60l !!. !.!S• ~ou ar.d any duly designated 

o~for~•~~n: o!!icers an~ employees ot Ev~ are authori:ed to 

obsc:"'fC activities conducted ~y GM pu~su&nt to t.be SE.A test 

crde= i3SUed On July 28, 1978, CCnce~ing the vehicle 

configuratien specified in aaid test cr~er to determine 

whet~•: CM ia co=plyin; with 40 c~r.R Plrt 8& and with t.be 

test ord~r. ~he activi:ies that you and the designated 

persons a;e authcri7.ed to cbserve include t.h~ followin9: 
.. ,, 

vehicle and en9i~e =anufacture, asse=bly, ar.d storage 

procedures; sacple test vehicle 1elec~ion procedures; 

and related ac::.ivities. Tcu and any desi9n•ted enforcement 

officers and employees are authorized to in~pect at reasonable 

ti=es during no~al o~eratin9 hours the reco=~s, files, 

papers, p:-ocesses, controls and :acilities vhicb aro 

involved in and assoeiated with the above activities and 

are =ai~tair.ed, U$C~ and generated by CM at ~t location. 
. . 

You &nd any duly desisnated enforce~ent officers and ec~loyees 

are authorized ~c eopy documents and pbotc9r1ph com~onent3, 

~est •ehieles And facilities. 

T~e ~~:aticn cf t..~is inspection shall be of such reasonablo 

ler.9tb as tc enable you and th• authori:~d enforcement officers 

mnd ~~loyees of EPA satisfactorily to c:gmplcte sue~ inspec:ion 

according to 40 c.r.a. 586.601 ~ !!.9.· 
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A pro~?t ret~:n o! t~i: warrant shall be made to 

thia court s~c~ing th~t ~~e war~ant ba: tc~n execute~ and t..~at 

ir.1~1ctio~ h~: boo~ c:~?lotud within such ra~so~=l• time. 

1978 

:· . . . . . . . . .· -
.··· ·· .. · I .... · ' .. · · ..... 

• ' : ·1 •• \ 
: . 11:1:11::11·1. :··· 

44i.L~~ k'. .._~:.;_,;~f.'-< 
---~u--~.;;.I:~l.J S":',\ItS HAw.i:~:;_·"::·~::":=~---·. ~· ·.. ~ ~.· ,, · .. · .. ~ . 

·.. I. >' •••••••• ·,. ·, ··.' ,.,,~\· . . . . . 



I ~ere!'l¥ c~rtif:t th&t & copy o! t:.he ..,it.hin wan&nt '"::s 

R,"' I,.·• .-J. h r 

•"! a<;1:nt o! G.?:'1er6.l l!OtO:'S Corp~:ztion cc::) en . ~ 
1975, at t.hca Cl'! Willow r.1.tn vehicl" asu:~ly phnt, ~psilanti, Mi:~.~; 

4tJ C(/, //:. ... ·"'L"'~ /k:.,,~~ d.=d 
(f'.:Z:~i.c~l 'i:"i:.li! wi:.:.i.:'\ t!a£1(.ir.:..tl!d 
Si;atu r:r.v ire:l."O.l!ntal i::o~ec:tion >.;ency) 

Ins~ecticn o! the establish~ent desc:i~ed in this 

w~rrlU\t was co~plcted on Avt'.r;;,+ Lf , 1978. ____ .._v.,......--~--~~-

-



' . 

·- ... . . .... . . -
Inventor/ c! Pro~c:ty R~~cived Pursu&~t tc Adcinistta~ive 

t·:~::ant;,· 

GH A~:tc:"!.oly l'H\'isi=n, ~Zillc·.· S'.un 1\ir;io:t, Yr::il•nti, 
Z·:i c:td ;:~ n 4 CH i 

l. v.eh ic:lc Ins~!c:~ion Reco:-d Fc:m (Chess is Ne. 2 (yl.llcw l 
•~-:~:;-71-s ~ ) 

2. Xeroxed c:epics o! litt: c! V:?i Hu:.:bers of C•rs n.lci~; u;> 
B.atc:!'lc:s 4, S,·6, 7, 8, 9 (7 sheets) 

These tre tte itcr.s th&t E~A ha~ 
the au~hcrity 9=anted it pursuar.t 
~•rrant fer Entr; ~nd Ins~ecticn 

received ur.dor 
to.the Ac:i~istr1tiv1 

Bruce Lunc!y 
Enforcement Officer 

11:30 ~ 8/4/78 

-. 

. 
' 1" 
( 
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I . 
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IN TEE UNITEO STATES DISTRICT COU1": 
FOR THt £ASTER.~ DISTRIC': OF MICHIGAN 

SOUTHER.~ DIVISION 

IN TSE JU.TTER CF 1 

CENERAL MOTOR CORPORATION . 
GESEP.AL HOT~RS ASS~~!LY DIVISION 
WILLOW RUN, AlRPOR= 
?PSit.AN:I, MICHIGAN 48197 

A,?;D . 
VEHICLE EMISSION r.ABORA'1'0R! 
Ct.'lEAAL MO':'ORS P!tOVlNG CROU'ND 
MlLFOJID, MICHIGAN 48042 

, AFrIDAVI~ IN SUPPORT or 
) APPLICATION FOR WA.R.AA.~TS 
) 'rO EN'TtR A.?:O INSPEC: 
) PURSUANT TO 'rHE CLEAN AI!t 
) ACT (42 C.S.C. SHCl !! !,5•) , , , , , 

Katt.hew I.cw bein9 duly tworn upon bis oath, ac:cor:dint; to 

law, deposes and aays: 

1. 1 am Acting Chief, Kanuf acturen Progra=a Branch, 

Mobile Source Enforce111ent Division, Office of. Enforcement, 

Daited States Environmental Protection Agenc-1 (EPA), 

Washington, D.C. 1 am in char;e of a program knciwn u the 

Selective Enforc:e11ent Audit (SEA) program., vbicb vill be 

desc:ibed belcw. I report to the Director of th• Mobile 

Source Enfor:cement Division, vho la under the Deputy Assistant 

Administrator for Mobile Source and Noise Enfor:ccent: in 

turn, be ia under the A111stant Administrator fer Enforcement, -wbo repor1:1 to t.be Ad:linistrator of t.be Environmental 

Protection Agency. 
I 

2. ~his atf idavit is made in support of an application 

for .adminiltrative var:anu to ct.er: obaerote & Selective 

Enforcement Audit (SEA) test on t.be confi9uration of motor 

Tehic:les a&nuf&c:tured by t.be General Kotora Corporation (GM) 

of engine family 14082 and eni;in• c:ode 2, with 4000•pound 
' 

inertia veic;bt, A•l tranuisaion and 2.56 rear ule ratio u 

apeeUied iA a SEA test.order issued on .7uly 28, 1911, by 

th• Aasiat&nt Administrator for Enforcment of EPA; and 

inspect GM'• records, files, papers, precesses, contrcla, 

and facilities vhicb are involved in and associated vit.b 



t.he manufacture and testing of said c:o~fiquration pursuant 

to said test order at the pre~ises o! the GM Willow Run vehicle 

assem~ly plant at.Ypsilanti, Michigan, and the CM vehicle 

emission laboratory at Milford, Micbig~n, pursuant to 

&actions 206(~) and (e), 208(&) and 301(&) of the Clean Air 

Act, 42 OoS.C. S7525(b) and (e), '542(~), and 160l(a), and 40 

C.r.a. 586.601 .!! !!S·• 41 Fed. Reg. 31472 (:uly 25, 1976). 

3. Title ll of the Clean Air Ac:to·42 o.s.c. SS740l, 

1520-7551, establishes the federal pr09ra.m tor control of 

motor vehicle emissions. Emission standards for motor 

•ehieles are prescribed ~ursuant to Se~~icn 202 of the Act, 

42 a.S.Ce 57521. Section 206(&), 42 o.s.c. S752S(a), authorizes 

~e EJA Ad~inistrator to require nev 1110tor vehicles to be 

tested to determine whether such vehicle! confer= vith the 

emi.ssion standards and other regulatio~s prescribed pursuant 

~o Secti~ 202. Such standards an ap~licable fo: the vebic:lej 

-cseful life (5 years or 50,000 ailes). ~he vehicles that are 

t~st.d durin9 this certification p:ocess are usually pre-productior 

p?ototypes. In the certification procss! the manufacturer 

a~mit.s epplications for certification, each covering one or more 

en9ine families and setting forth the ~o~responding technic&l 

desc:riptions, specifications, and oper~tin9 parameters for 

ench family covered. An engine family is made up of a g:oup 

o! vehicle models, known as •configu:a~ions•, vitb the same 

basic engi~• and .mission control syst~m specifications. One 

cg more prototypes, known as durability vehicles, from eacb 

engine family are subjected to testin9 over so,ooa miles to 

determine deterioration in emissions pftrfor:nance !or that 

engine family. 'rherea!ter, prototypesu tnown as.emission-data 

vehicles, Qf individual configurations within a given family 
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are subjected to 1 4000-mile test. The emission levels of 

t.he emission-data vehicles during their useful life are dete::.ir.e~ 

by applying the •deterioration factor• calC"Ulated frcm t.he 

50,DOO-mile test re1ults for that engine family to the emission 

data obtained after 4000 miles of operation. I! it la demonstrate« 

~at the prototype vebicles of the various configurations wiU>in 

an engine family comply vitb the -=i•aion standards O\'er their 

useful life and vit.h other re9ulations, the Administrator issues 

to the manufacturer a certi!icate of conformity for the pa~ic:ular 

engine family des~ibed in the application. · 

4. To determine whether new motor vehicles actually being 

aanufactured, as distinguished from pre-production ~ototypes, 

meet the regulations, including emission levels, with reapect to 

which t.he certificate of conformity was issued, Section 206(b), 

42 o.s.c. S7525(b), authorizes the Administrator to te1t and t.o 

require t.he testing cf new prcduction vehicles. In addition, to 

enforce Section 206, Section 205(c) provides that officers or 

employees designated by t.he Administrator mAy enter a manu!act~rer'• 

plant to .ccnduct tests of •ehicies and to inspect records, files, 

papers, processes, controls, and facilities. Section 208(a), 42 

o.s.c. S75 . .&2(a), further requires manufactuer:s to establish and 

maintain 1ucb· records, make.such report•~ and provide 1uch. 

information as the Administrator aay reasonably require to ena~la· 

bill to deteririine whether th• manufacturer bas acted or is acting . 

in compliance vith Title %% of the Act and the regulations . 
promulgated thereunder and to permit duly-designated EPA officera 

or employees to have access to and c:cpy such records. S.cticn 

30l(a), 42 o.s.c. S760l(a), authorizes the Administrator to 

prescribe such regulations as are necessary to ca~ry out his 

functions under the Act and to del99ate to any EPA officer or 



employee sueh of his powers and duties under the Act, except ~ 

le • • l . h ; .... ~ . u 1n9 o. rt~u ations, as e IHf deem necessary. er 111pe9_en• 

Based upon the authority of Section 206, 208 and 301, C2 o.s.c. 
SS7525, 75•2 and 7601, EPA bas est.ablisbed a program for spot 

assembly-line testing known aa the Selective Enforcement Audit 

(SEA) program. b9"1at:iona eoncerninc; t.be SEA program are Ht 

forth at co c.r.a. Sl6.&0l !S.!!S·• 41 red. &eg. llt72 (Julf 21, 

1976). 

S.·.' Cnder t.bt SEA prcgru, the manutac:turer can be required 
·:,I' 

to test a representative sample of prcduetic~ vehicles from a 

designated motor vehicle eontiguration to deter.:ine vhet~er the 

configuration is being manufactured to conform to t.be applicable 

emission requirements. ~~• SEA r~ulations prescribe specific 

procedures by which StA testing is to be conducted, inc:l\adin9 

p~oc~ures for vehicle selection, preparation and pre-conditioning, 

for dynamometer operation to simulate driving conditions and f~ 

collection of vehicle exhaust gas samples for analysis. A SEA 

is initiated by th• issuance of a test arder t.o a manufact~er 

requirin9 that manufacturer to conduct ~issions testing and 

specifying, among other item3, the motor vehicle configuration 

to be tested, the plant or storage facility from which vehicles 

must be selected and the procedures to be employed in selecting 

aample vehicles for SEA testing. Section 206(bJ of the Act, 

42 o.s.c. S7525(b), authorizes the Administrator to issue a 

test order. P~rsuant to Section 301(&) of the Clean Air Act, 

-. 

42 o.s.c. S160l(a), the Ad~inistrator bas del99ated t.h• authority 

to conduct testinq througb the iasuance of test orders to EPA'• 

Assistant Administrator for Enforcement alon9 with the further 

authority to redel991te this power to the Deputy Assistant 

Administrator for Mobile Source and Noise Enforce~ent, and in 
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turn to Ttdele9ate to the DirectoT, Mobil• Source Enforcemeftt 

Division. EPA Delegation 7-30, November 10, 1977. Sue~ re

dele<;&tion to the Deputy Assistant Admi·nistrator was aade on 

November 14, lJ77. 

'· Gnder Sections 206(b) and (c), 208(•) and lCl(a) of 

the Clean Air Act, 42 o.s.c. SS7S2S(b) and (c), 7542(a) and 

760l(a), and 40 C.r.a. Sl&.601 ~sea., duly designated EPA 

enforcement officers and employees are authori~ed ~nder ~· 

SEA pr09ram to enter ~· manufacturers• facilities at reasonable 

times during nor::al vcrk~ng bours for tbe purrose of obsei:vini; 

activity relating to ~e SEA testing and inspecting records, 

files, papers, processes, controls and facilities to deter.11.ne 1! 

the manufacturer is acting in compliance vith regulations and tlle 

teat oTder. Ordinarily, ~·EPA.monitoring includes obae:"9at1on 

of vehi~le and engine manufacture, assembly and storage ~ocedures 

aa=ple test vehicle selection procedures; l&mple test vehicle 

preparation, pre-c:cnditioning, mileage accumulaticn, e11i·saioa. test 

aaintenance and soaking procedures, as vell as the calUli:ation of ' 
I 

equipment; and related activities. Commonly, EPA inspects 

records, files, papers, processes, controls, and facilities which 

are involved in and associated vith t.l:le above activities and are 

aaintai.ned, used or 9enerated by the sanufacturer at ~e locations 

where tea~ •ehicle assembly, SEA test vehicle selection and 

testi.Dg take place. Also, EPA is authorized to c:opy doc:u11enta, 

. phot09raph componentJ, test vehicles and fmcilities and obtain 

reaaoaable aasistance from facility personnel ln exec:utin~ its 

functions under th• SEA pr09ram. EPA attempts to enter and 
• 

conduct these inspection-related activities in conjunction vi~ 

-.. 

each SEA test order for the purpose of monitorin9°the activity of 

the manuf act~rer undertaken pursuant to the test order to ensure 
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that such activity con!or=s to t!2e requirements cf the test 

order ·and the SEA re9ulAtions. 

7. fhe manufac:urer is notified by t.he test o~d•r of 

the configuration (or alternate) to be testea, the location 

from vbich test ~•hicles will be aele~ed, when the testing 

11 to begin and when EPA officers and employees will be 

present. fhe date of completion of the test, and therefore 

the duration of the EPA inspection, ii not epeci!ied at the 

outset because it is not possible to do so. S&A selection 
····" 

and testing no~ally take up to tvo weeks. If t.he manu!a~urer 

elects to retest vehicles in an attempt to avoid failinq an 

audit, or if upon failing an audit a re-audit 11 necessary, 

audit activity under the test order m.ay continue for a 

aonth. fhe Clean Air Act Selective Enforcement Audit 

re9ulationa, 40 c.r.a. f86.60l et ••~., 41 red. Reg. 31•12 --. 
(July 28, 1976), and t.be test order define the acope and 

purpcse of_the audit. the test order identifies the EPA 

enforcement officers and employees vbo have been desi9nat9d 

to enter,. observe activities, and in1pect records, files, 

papers, procesaes, controls and taeilities used in or 

aaaoc:iated •it.h the audit. 

I. ender the re9ulaticns and t.be c;ean Air Act, • SEA 

tHt order may be i•sued to any manufacturer at any tim• for 

any meter •ehicle configuration being manu!actured. Wben a 

SEA cest order provides less than 24 hours notice to the 

aa.nufacturer, the StA test order aust be authorized in 

writing by t.he EPA Assistant Administrator for Enforce~ent. 

9. 'rbe frequeney vith vhicb SEA test orders are issued 

to any given manufacturer is generally based on ~at manufacturer'• 

proportionate share o! total vehicle production. A m.anufaetur1r'1 
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projected sales volume is used aa the ba1i1 for eatablishint 

the p~eliminary num~er ct SEA test orders to vhich.t.bat 

aanufacturer say be subject annually. A bi9her production 

volume requires more audits for sufficient review of t.b• 

aanufacturer's production. 'l'bt aazimum numl)er of SEA test 

orders t.bat aay issue to a tiven aanufacturer durin9 a 9iven 

ecdel year is preliminarily ••t at t.ht number obtained by 

dividin9 Ulat aanufacturer'•.total projected sales fort.bat 

model year by 300,000 and roundin9 to t.be nearest whole 

number. 40 c.r.A. 586.&0l(f). Any aanufacturer vitll 

P?"Ojected sales cf less tban 150,000 may be ·subject to an 

initial annual li:iit of one SEA test order. Ont additional 

SEA test order &ay issue to a manufacturer for each c:on~i9uration 

failin9 an audit and, vhen the annual limit fi9ure, inceased 

by these additional test orders, bas been aet,· for each 

c:onfi9u~ation for vhich·tvidtnce exists indicatin9 noncompliance. 

Because t.b! a9ency•s resources are limited, EPA say undertake 

ftwer·SEA's than art authorized by its rec;ulaticn1. 

10. Within t.bese annual limit.a on t.bt number of teat 

orders EPA aay issue to each manufacturer, EPA employs a 

systematic precess, as dis,ussed below, for ~oosing vbich 

c:onf i9uration of which aanufacturer to subject to an audit. 

Initially, EPA seeks to issue test orders prcpcrtionately !'long 

aanufacturers according to tbeir respective annual projected 

sales and to distribute th~•• teat ordei-s evenly over the course 

of a aodel year. 'l'his.~ocess then employs three ~im&ry sources of 

lnformation, assembly-line test data, ~oject~ sales volume, and 

certification data, as bases for assigning points to rank 

configurations for the purpose of dete~inin9 vhi~h conf iguratin 

vould be most appropriate for an audit at a given time. Once 
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c:onfiguraticns are ranked, the precess also ccnaide:a other, 

non-quantif ia~le f.actors in reaching an ultimate decision ~out 

which configuration to audit. 

11. Where data being evaluated by EPA from any of these 

three sources pertains to individual configurations, points art 

assigned to the respective individual eonf igur1tions accordini to 

the guidelines of the ranking system. If the data evaluated 

pertains to engine families, points based on a 1n9ine family's 

data will be assigned for ranting purposes to an individ~ 
~ 

ccntigura(icn vit.hin tl)e engine family. '.th• ·configuration 

receiving the ensine family's points will be identi!ied accor~ing 

to tvc factors. To ~in vitb, its production rate must be bigh 

enough to enable sample test vehicles to be 1al1eted tor testing 

in an expeditious manner. Once that determination has been aade, 

its actual physi~al characteristics (such 11 engine code, inertia 

weight, type of transmission, or rear•axle ratio) ~hich diatin;uia~ 

it from ot.~er con!i9ur3tions vithin tbe engine family must make 

it the configuration most likely to produce the higbest ~evel of 

emissions of th• configurations in that family. 

12. Before ranking configurations, StA's systematic 

configuration selection process applies the general objective 

that each manufacturer ahould receive at least one half of 

its annual limit of audit• as computed from its projected 

aalea during the model year, vit.h those audits distributed 

o~•r the aodel year, to ensure proper ~•view of the total 

production of ea~ aanuf~cturer. "fhus under the plan 

described below~ a configuration of a particular aanuf&cturer 

aay replace another configuration o! any aanu!aeturer vhicb 

oth..rwise would have been c:hosen for an audit. This result 

occurs vhenever issuing the test order to the ~anufacturer 
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of the replaced configuration would have subjected t.bat 

aanufacturer to a disproportionate aumber of audits as of 

that ti.JDe in the a~de~ year. 

13. The aoat important factor ccnaidered quantitatively 

by EPA is a configuration'• emii1ioa1 data which have been 

generated by • aanufacturer'• own quarterly assembly-line 

tea ting and au.bmi tttd to EPA. ':he data &llowo EPA to 

t9&luate both the rate at which production vehicles ccmin9 

oft the assembly line fail to aeet an emission atandard 

fer a given pollutant and the aean emission value measured 

from a11elllbly-liae vehicles aa compared to a pollutant'• 

.mission atandard. Points due to failure rates are assigned 

tc a vehicle configuration aa fellows: 

rail1.1re Jtate 
Range 

0-10• 
11-20• 
21-30• 
31•40• 
40• and abcnoe 

Points 

0 
5 

15 
30 
50 

Points according to the configuration's mean emission value 

c:cm~ared ,to t:..be emission standard (std) are assigned as follows: 

Range 

Mean value is between 0.9 
of the std and the std 

Mean 9alue is greater than 
the std but less than or 
eqU&l to 1.1 of the at.d 

Points 

5 

15 

Mean value is greater than 30 
1.1 of the atd 

Application of the point total derived from these calculations 

will take into account the reliability that can be attril:Nted 

to tbe data submitted by a aanufacturer. ror example, El'A 

will assess the number of vehicles tested in ord~r to 

determine the failure rate or mean •~ission value. Data 

.... 
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reliability also depen~s upon t.h• extent to vhich a discrepanc:-11 

is found in 1 ccmparison between past StA data pertaining to 

the ccnfi9uration in question and the manufacturer's most 

recently submitte~ internal HHmbly•lin~ data. r1.1rth1mcre; 

.waluation of t.hia point total alao will ~onai~1r both 

vbet.ber a aanufacturer has failed to provide test data far 

one or aor1 configurations in production at the time t.be 

assembly-line data was generated and whether any •running 

changes• incorporated into the 11&nufact1.1:er ot a configuration 

•inc:e t.bat time may be upected to QYH the emissions level 

of the configuration to exceed •~ndards fer a pollutant. 

14. 'fhe nest most impot:tant. f&ctot: in thil pc int 

ra"-Jcin9 system is the ccnfi9uraticn'• (or engine family's) 

projected annual sales figure as provided by the manufacture: 

in its application for certification. Points based upon 

projected sales are assigned as follows: 

Annual Projected Sales 

0-20,000 
20,000-so,ooo 
so,000-100,000 
100,0CO and above 

Points 

0 
10 
20 
lO 

'l'his factor focuses on bigher•prQduetion uodels and tends to 

assure tbrough SEA review that a high peteentage of vehicles 

p~odueed complies vith the •=i1sion atand~rds. 

15. Finally, certification data generated from prototype 

tasting and r~arding ~nf igurations currently in production 

are exaained1 that is, EPA.reviews the pertinent certification 

data on configurations ~ein9 manufactured either acc:ordin9 to 

the aanufacturer'• original application for certification· ar 

accordinq to its latest r1.1nnin9 change application for an aaended 

certi.f ieate of conformity. lf the ccnfi9uration 1.a e111ission 

perfor=ance level based en that data is within 10\ of the emission 
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atandard for a given pollutant, 15 pcints are assigned to t.bat 

configuration. Application "f th'ia factor may be adjusted where 

analysis by EPA'• certification group indicates t.hat certi!icatio~ 

test data aay not be indicative Of vbeth•r production vehicles of 

that.eonfiguration are likely to aeet emission requirements. Th• 

focus of this factor is on vehicles that bave demonstrated only 

marginal eompliance during t.he certification or running change 

approval process. 

16. Aside fro~ these q\a&ntitative factors and t..be 

objective of distributing audits among manufacturers 

throughout the model year, in c.~oosing which configuration 

of which manufacturer to audit EPA t&Jces into account th• 

location of the manufacturer's aasem~ly plant and test 

facilities. This factor generally is given significant 

consideration if these establishments are located overseas 

er are cthel"""ise geographically remov•d from the Midwestern 

·Onited States. Meat manufacturing an~ testing establishments 

are locat~ in the area, and therefore most audit activity 

caa be expected to talce place ther•. !JtA also considers . 
whether a configuration ia being 111Anufactured at a suffici•ntly 

bJ.gb rate to allow sample vehicles to be selected. expeditiously 

for testing. Information en curr•nt prcduction rates of 

ccnfigurations might not be requested from a manufacturer 

ao as to avoid suggesting to manufacturers which configur

ations may be subject to an imminent teat order. ':hus, a 

teat order can designate an alternate configuration of that 

aanufact\.lrer foT: testing, ·.cbosen according . to the normal 

ay1tematic process described &bove subject ·to the constraints 

regarding location and production rate, in the event that the . 
primary con!igu:ation is unavailable for testing. 
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17. Automobile manufacturers for the most part have 

eentrali:ed their t•sting facilities in eastern Michigan. 

Consequently, they generally bave expreaaed a preference 

that vehicle ••l•ction for any audit of any configuration 

Fcduced in that area and othua t.lce place at a plant in 

that area. Pursuant to 40 c.r.a. sa&.IOJ(d), EPA complies 

with th••• indicated preferences vben specifying locations 

for •ehicle selection pursuant to a test order unless th• 

Admini$~rato~ dete~ices that in!or.;ation exists indicating 
."·:!,'' 

noncompliance at other plants. If a aanufac:turer does not 

indicate a p:efer:ed plant for a configuration being 

audited, the test order vill specify that test •ehicle 

•election be conducted at the location closest to th• 

manuf&ctunr' • testing facility at vbich a sufficient number 

of vehicle• are available frCllll vbich a sample representa~ive 

of the c:onfiguration can be chosen expeditiously, unless it 

is determ;~ed that evidence exists i:ldicating non-

compliance at another plant. Since t:.he goals of tbe EP~ 

program can be accomplished with a relatively high percentage 

of audits testing vehicles selected from locations in eastern 

Kic~igan, • relatively high perc:.entage of vehicle selection 

for SEA'• takes pla~e in that area. Once a test order bas 

been isaued covering a specific manufacturer, configuration 

and facility for sample test vehicle •election, !PA sends a 

team of enforcement officers to the manufacturer's facilities 

where aelection and ~esting talc• place for tl:ie purpose of 

monitorin9 the manufacturer'• •~tivity perfo::aed in response 

to the test order. 

ll. Ezperience with the administration of the SEA pro;ram . 
bas produced incHcations that providinc; a m.anfacturer with adv_ance 
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notice of an intent to require StA testing before IPA enforce~en: 

officers can gain access to the aanufacturer'a facilities pursuan~ 

to that test order· can give tbe manufacturer an opportunity to 

alter its production processes. ~be aanufacturer thereby can 

bias production of a vehicle configuration ao that aample ••hicles 

•elected tor, SEA testing will not provide representative data 

vbich .auld enable !PA to review accurately th• aanufacturer•a 

production of that configuration on t.be vhole. lucb 

notice would occur if !PA enforceJDent officers requested 

permission to enter a facility to aonitor activity related 

to the SEA, and pe?11is1ion t.o enter were refused, before 

a var-rant authorizing that entry vere obtained. 

19. On 'the basis of 1978 model year projected sales 

alone Ceneral Motor• may be subject to 20 test.orders durin9 

the aodel year and bas been subject to 10 orders t.bua far. 

rard aay receive 11 test orders on the basis of projected 
• 

aales and bas been issued I. c:hrycler aay receive 5 test. 

orders baaed on projected sales and has received &, aince 

one of it• configurations failed an audit. see 40 c.r.a. 
~ 

186.&0l(t). American Motors aay be issued l test order 

based on projected sales and bas not yet received any. rour 

European and three Japanese auto aanufact~re~s have been 

audited during t.be current aodel year. 

20. GX i• a manufacturer of autcmcbiles and operate• 

facilitiei devoted to that purpose at its Willow lt.l.ln vehicle aase:r 

plant iA ~p1ilanti, Michigan. GM also operates emiaaion 

testing facilities at 1ta vebi~l• emission• testing laborato~ 

iA "1lford, Michigan, vhere GM uaually abipa cars for 

SEA testing after auch cars have been selected at a vehicle 

assembly plant as StA sample test vehicles. GM produces 

bundreds of different configurations during the model year. 
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2l. GM is still eligible to receive 10 SEA te"St orders 

for ~odel year 1978 ecntigurations. 'rhe ecn!iguraticn specified 

in the SEA test order issued on ~~ly 2S, 1S76, has been ebcsen 

as the aubject for SEA testing because of ~· eonf iguratioris 

currently under production and available for aelection it baa 

aceumulated the 9reatest nwn!)er of points under EPA'• ay1tematic 

process for choosing ccnfi9uration1 to audit and because no 

non-quantitative factors indicate that another eonfiguration is 

more appropriate fer auditi.Dg. Asae~bly-line test data ~bmitted 

by GM vhieh, aeecrding to our analy1is 0 pert~ins to its engine 

cede 2 eonf iguration cf its 84082 engine fai:ily vith 4000-pound 

inertia veigbt, A-3 transmission and 2.56 rear axle ratio shows a 

56\ failure rate of vehicles tested vi~ respect to the emission 

standard fer nitrous oxides (NOX), giving that configuration 

50 points for ranking purposes. 'fbe ·m~an emission value for ROX 

derived from this assembly-line testin9 (l.99.grams/mile) fall~ 

within 0.9 of the NOX emission standard (2.00 grams/mile), 

contributing another 5 pc~nts. 'l'he projected annual sal'es 

for tbi• configuration is ,3,741, giving tbe configuration 

an additional 20 points. Certification testing conducted for 

this ~nfiguration produced data vbicb showed tbe ~ototype 

CO emissions level (lS gram/mile) to be within 10\ of the CO 

emi•sion standard (also 15.0 gr&ms/mile), thereby assi9ning the 

configuration 15 acre points. The configuration's point total 

of 90 ia t.he hi9hest for any eonf iguration remaining in production 

long enough and at a·rate bigh enough to allow for expeditious 

aample test vehicle selection pursuant to the SEA regulations. 
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22. The document, which is attac~ed and incorporated 

by'reference, and sets forth the SE.A test order for t.bis 

configuration will be delivered to GM by an·EPA en!orcement 

officer at the same time t.bt designated officers and employees 

appear at CM'• •ehicle ••••ml:lly facilities in ?psilanti, 

Michigan, to begin monitoring GM'• activities performed 

pursuant to the SEA test order. The entry, observation and 

inspection t.here and at CM'• vehicle emission te1ein9 

laboratory in Milford, Michigan will be consistent 1D 

purpose, scope, location and timing with the Clean Air Act, 

this Court'• administrative var-rants, EPA regulations, t.he 

test order and t.he proc;ran described in this affidavit. 

Sworn and subscribed before me 
tbia day of ------ , 1978 
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l. The n.ile published by EPA on March 17, 1978(43FR11318) bins 
proeessin; of fully halo;enated dllorofluoraJJca.nii, or CFC's, 
fer aeroSjl ~cpellant uses after Decesrcer lS, 1978, except !:>r 
c:er-~in. essential uses. Such p:ocessi.rr; would be done ~ busi
nesses knOW'l as aerozl fillers. 

2. Cnly aerosol fillers \!oho have t:cu9ht CFC's since O:tober 15, 
1978 or wh::I are otherwise Jcnoc..n tc be in the p:sition tc fill 
aerosols with CEY.:' s a.f ter Decenber lS, 1978 will be cardidates 
fer inspection. Such fillers may be identified ~ inspections 
cf the records of CEY.: manufacturers, by infocnation f:rau the 
Consurrer Product Safety canmission (CPSC), or by other nans. 

3. Such c:andida tes for inspection will be ranked acc:ordi.n; to the 
relative quantity of crc•s estinated tc have been received after 
oeeenber lS, 1978. Fillers estimated tc have received ncre at:' a 
will be assigned higher pr:iorities fer inspection. Sudl esti-
rna tes shall be based on the records of quantities distributed 
by ac marufacti.:ers. If t."ie am:>1nt of CFC's received by a 
can:Hdate for inspection is \.l\known, then that filler will be 
assigned a ranking in the middle of the ranked list. 

· 4. A ranked list of candidates for insptction will be sent tc each 
Regional Off ice. Suc:h lists may be arrended later by information 
fran the CPSC or ether s;)urces. 

S. The total nuneer of aerozl fillers tc be ins;:ected in F'!i 79 
by eac:."l Regional Office will be detei:mined first. Then the 
ranked list will be used to identify the partic:ular fillers to 
be ins;:ec~ed. The total l'U'Cber tc be inspected in eac::-i Region 
will be inspe~ed, and S::> that an ap~xinately e;ual ~op:>rtion 
of the fillers in each ie;ion will be inspected. _ .. 

6. 'Ihe seq1.2nc:e of inspection shall be detemined ~ the rank order 
Of the list, except that this seq1.2nce may be adjusted to ccnserve 
lqen(!'f resources (sud'\ as by canbining several inspections in one 
trip.) . 

7. 'nlia neutral inspection schene will be modified after the annJal 
rep:>rts required by the ac rule to be submitted by March 31, 
1980 have been analyzed. 



ente=ing inco near;y w&tc:-•¥ys inclwiin; v~ccrs o! che 

Uni:ed St~tcs and i:s t:ibut~ries, aa well as po1ing A 

thra&c cc c~e anvi=on=anc and c.!'1e p\itllic health and vel!4=e . -
of the United S:~ces. 

~. 'l'he r•ro=c•~ ceac~ of a 19 Y••= old 

cruck dr~ver at the c:J.~ (!PA, Inc.) open pi:1 on July 2,, 

1978 while he waa diadlAr&i::g va1ce 1.Ato an op~~ pit ac Cha 

fa.eili:,. ':he daa:h va• possibly c.amed by hi1 i:h&l&ticn 

of toxic fu:.es c.ausad by a raac:ion of mix.in; incocpaciol• 

toxic vascas ~ the open pit. ho aye vi=eues co Cha . 
death of the -4riva: reported cha p:ase.ncc of diok:!..,& !uces 

. ~., 

:1.z:l the a:aa vhen they opened tha·doora :o :heir c:ruck co 

aasist the driver who died. .':bay at.o re~o::ed ~c his 

~ck was parked a: the edge of :ha open pi: Vic~ Che doors 

open a: c.ba Ci.me of death. Subsaquen: labo:acory,tescs of 

Va.ate e&ken from the pits h.ave •ho~ va•t• materiAls were . 
p:aaan: £: th• pie. which, vb.u mixed with the spent cau.stic 

b•izl& di.lcharced from the d::iver'• ~k could h&ve ca~ed 

tbe d&&t~. Fin&l autopsy reports are a:ill pcncU.n;. tc ia 

·allegedly reported tha: ctJJl facili~ offic~ls di:ected the 
• 

driver to c&ke and disch.1:1• hia v&acu co ch• cr.:ck ramp on 

ch• edge of m ope pi:. l>i.ac:h&r&i:g toxic waste ~:o an 

open pit a: the •dee of a_pi: 1a Aet a a&fa, dasi:abla, or 

acceptable prac:ic• 11.Dca coxic c:.h&~ca.l.reac:ions are vary 

p:-cba!:>le and c.m result in c.b• du:h o! anyone nearby. 

5. Sec:iou 308 of :ha.Federal Vaca: Pollution 

Control Ac:, 33 use 1318, 'a:d ••ctio: 3007 of :.~e R.aaourcc 

Couaervatio~ and aecover.r Ace of 1976, (41 use 6927), pro-. 
'Yidizl& for anc:"y, izispe~tion, record inspection and copying 

and 1a:pl1.:lg are reasonable, 1A the public iziccres: and 

Decaas&ry in order co C&rr'7 ou: the provisions of these 

Aces, which Acts are designed to protect c..~e environment, as . 



well aa th• p~tic ht&lth an~ v1lfar1.. In the iA•t~~t 

11&::1: 1t is raasonablt to &••~• tho n11d for inspection 

based on the infoii:&tion &r.d obsarv~tiona 11: ou: in para~aph 

4 above and in the publi~ interas:. 

Subscri~•d and sworn .to bafo:a me 

at laton llou11, Seate of Louisiana, 

this Jo of Qu~-. r . 1978. 
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KEMOIWmOM 

ICBJECTa 

'1'01 

UNITED STATES ENVl"ONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. IHIO 

, 
.. ,ICIO• 

l.lpA'- COUNIU AND IN•09'CIMINT 

contact• with l)efendant• and'"l'Otential 
l>efendant• in Enforcement .Litigation 

PJtOMz William A. Sulli'fa~, :J./,. 
. Addr111ee1 $-~ 

Enforcement Counael tJ! ~ .. f . 

Meat of the A;ency•a ataff i• aware of th• need to 
consult vith the Department of Justice (?>OJ) before contacting 
defendant• in enforcement litigation or potential defendant• 
in ca1e1 referred to Ju1tice for filing. J want to atr••• the 
importance of giving DGJ an opportunity to participate in any 
aeeti~g• with auch per1on1 or firm• to review t.heir compliance 
et1tu1. Pailure to obaerve pr~per practic• in t.bi1 regard can 
eeriou1ly undermine the Department'• ability to effecti•ely 

. ~•preaent !PA. and ultimately diminiah t.be pro1pect1 !or aat1•
~4Ctory enforcement of environmental lava. 

leadquarter1 and regional enforcement peraonnel enould 
already be aware of the importance of including Juatice in· 
auch diacua1iona when they ~ ·~ initiated by EPA, and of 1i•1n; 
the Department notice of anu opportunity to attend •••t1nga 
requeated by potential defendant• or their counael. Ju1tice'• 
ca1eload eay not alvay1 permit t.hem to aend a repre1entati'fe, 
in which caae IPA ataff ahould thoroughly coordinate the 
9round rule• of the contact with OOJ in advance. rollow-ap 
information ahould be provided to the i>epartaent'• attorneys 
promptly after th• concluaion of any aeetin91. 'l'bi• i• tbe 
procedure I •ball expect to be followed at all tia••· 

J alao want to 111'9• enforcement •t•f f to caution t:.beir 
•client• program officea and othera within th• Agency about 
the aenaiti•itf of contacts with peraon• or firm• that b••• 
been named in ca••• referred to Juat1c• for filing. !'here 
are aany aattera unrelated to an enforcement action -- procea
•ing of grants, d•••lopment of rule1, etc.-- in wbic:h a party 
aay be interested and vbich aay be di1cua1ed without counael 
preaent. Care ahould be taken, bovever, to determine t.b• 
purpose(•) for which aeetinga are aought by defendant• and 
potential defendant• eo that appropriate arrangement• can be 
~ade. If aattera related to a pending ca1e are raiaed by auch 
~raona during the courae of a aeeting arranged for other 

;urpo1e1, the d11cu11ion ahould be interrupted and continued 
.. only after conaulation with in-houae enforcement counael and 

J)OJ. 
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Tour cooperation vill •••tlre that litigation atrate9y· 
11 net compromi1e~ by inappropriate di1cua1ion1, and can avoid 
embarraaament from la•t minute cancellation or reacbeduling . 
of aeetinga •. If you bave queation• about whether a particular 
peraon, fi%m, or •tate or local government 1• a defendant in 
enforcement litigation or 1• a potential defendant in a ca1e 
which ba1 been referred to the J>epertment of .Juatice, plea·ae 

.contact .Jonathan Libber of •Y ataff at '26-7503. 

Addrea1ee11 .Jobn l)aniel, Chief of Staff 
A11i1tant Admini1trator1 
Enforcement Off 1ce Director• 
Regional Admini1trator1 
Jle9ional Enforcement Division ~irectora 
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ME HO RAN OUM 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

& 1 . ..... .. { 

. · 

WASHINGTON, Cl.C. ZOHO 

DEC l G i38l 

SUBJECT: !!. Parte Rules Coverinq Communications 
on Issues Which are the Subject of Formal 
Adjudicatory Bearings 

FROM: Robert H. Perry ~ ., ~ .. p~ 
General Counsel (A-130) (/ 

TO: John E. Daniel 
Chief of Staff 
Office of the Administrator (A-100) 

• .,.,,cao" 
.......... cow ...... 

The Off ice of General Counsel has been asked to ad.vise your 
off ice on the handling of .!.! parte communications on issues 
'risin9 in formal Agency adjudications. This question is impor-
ant because .!! parte communications may occur when, for ex.ample, 

4 party to pending or ongoing litigation seeks a speedier, more 
direct resolution of the litigation than is offered by the formal 
adjudication. In some cases, telephone calls, letters or even 
casual remi'"!'"ks r~lating to a substantive issue ·in litigation can 
constitute an improper ex parte communication. In general, such 
communications concerning the merits of a proceeding create the 
risk that an adjudicatory decision may be set aside by a reviewing 
court. However, the ex parte rules do not preclude the Administrator 
from engaging in discussions with persons regulated by EPA 
merely because those persons happen to be involved in a formal 
adjudication. 

Accordingly, we have prepared this memorandum to guide your 
staff (l) in recognizing and avoiding .improper ex parte cammuni
·cations and (2) in taking remedial steps if an !iiiproper .!!. parte 
communication occurs. Sections I-Ill of this memorandum define ex 
tarte contact• and describe the rules 9overninq them. Section -v describes measures for minimizing the· Adverse legal impact of 
such communications when they occur. 
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. I. !hX._do we have r~les about ex parte co1.:acts, &nd to what 
~hey apply? 

The Agency conducts formal adjudicatory hearings in a number 
of areas, including: -

0 

0 

0 

0 

0 

0 

0 

Bearings to decide whether pesticide registrations 
should be denied, cancelled, suspended, or modified, 
under S~ction 6 of the Federal Insecticide, Fungicide, 
and Rodenticide Act, as amended (7 o.s.c. Sl36d). 

Hearings to decide whether to assess any civil penalty 
under Section l4(a) of the rederal Insecticide, Fungicide, 
and RodenticiQ,~ Act, as amended (7 o.s.c. Sl36l(a)). 

Hearings to decide whether to assess any civil penalty 
under Section 211 of the Clean Air Act, as amended (42 
u.s.c. 57545). 

Hearings to decide whether to assess any civil penalty 
or to revoke or suspend any permit issued under Section 
105 (a) and (f) of the Marine Protection, Research, 
and Sanctuaries Act, as amended (33 U.S.Co Sl4l8(c)) 

Hearings on the issuance of a compliance order or the 
assessment of any civil penaity condueted under Section 
3008 of the Solid Waste Disposal Act, as &mended (42 
u.s.c. 56928). 

Hearings to decide whether to assess any civil penalty 
under Section l6(a) of the Toxic Substances Control Act 
(15 u.s.c. S2615(a)). 

Hearings conducted in connection with the termination 
of a hazardous waste permit under the Resource Conser
vation Recovery Act. (42 u.s.c. S6928(b)). 

Hearings to challenge the issuance of any individual 
National Pollutant Discharge Elimination System permit 
for a point source discharge under Section 402 of the 
Clean Water Act. (33 u.s.c. Sl342;. 

Hearinas to determine data c~mpensation amoun~~ und~r 
the Federal Insecticide, Fungicide, and Rodenticide Act, 
as amended. (7 u.s.c. Sl36(d)). 

Under the Administrative Procedure Act (APA), (5 u.s.c. §551 et 
!!,g.), the decisions which result from these adjudicatory hearings~ 
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' must be based solely on the formal record compiled during the 
~roceeding, i.e., the pleadings, transcripts, exhibits, and 
briefs. In order to safeguard the integrity of the adjudicatory 
process, the Administrative Procedure Act prohibits all extra
record communications relevant to the merits of an a~judicatory 
proceeding between Agency decision-makers and interested persons 
inside or outside the Agency. S o.s.c. S54(d), 557(d)(l). A 
decision made in a formal adjudication may also be subject to legal 
challenge if there is reason to think that it was based on any 
material fact which is not a part of the formal record. 5 o.s.c. 
554(d)(l), 556(e) •. In recognition of these statutory provisions, 
the various Agency regulations concerning hearing procedures 
(see 40 CFR 5522.0l, 124.78 and 164.7) and pertinent judicial 
precedent establish rules dealing with •ex padte• communications 
made to or by persons responsible for malt!ng ecisions in adjudi
catory hearings. The remainder.of this memorandum will discuss 
what •.!.! parte• communications are, and the rules that apply to 
them. 

II. What is an ex parte communication? 

One definition appe-ars in the ~PA, S o.s.c. 5551(14): 

•tx parte communications means an oral 
or written communication not on the public 
record with respect to which reasonably prior 
notice to all_ parties i~·not given, but. it· 
~hall not include requests for status 
reports •••• • 

This definition is somewhat cryptic and incomplete, however. A 
more useful working definition is: 

•Ex parte communication• means any 
communication (written or oral) concerning the 
merits of an ongoing formal adjudicatory pro
ceeding, between any decision-maker and either 
(A) any interested person outside the Agency, 
or CB) any member of the Agency trial staff, 
if any of the parties to the hearing did not 
receive prior written notice that the communi
cation would be made or were not invited to be 
pre•ent and partic~pate in· the cOl11J'llunication.!/ 

An.!.! parte comrn~:.!:ation could take the form of a lette_, telephone 
conversation, meeting, or other informal discussicn.. (Of course, 

l/ This definition is in large part a paraphrase of the definition 
In 40 CFR Sl24.78. 
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?leadin;1;, testimony, and t.he like presented or filed according to · { 
the hear:L'ng rules are not covered.) 

III. fill!j~ are the rules governing ex parte communications? 

In brief, the APA and related EPA regulations state that e~ ~ 
~communications concerning the merits of a proceeding are---.· 
rmproper but also recognize that they may nonetheless occur and · 
provide mechanisms designed to counteract their possible influence 
on decision-making. 

A. What kinds of communications concern 
•the merits" of a hearing? 

·.•· 
As indicated above~·~~he prohibition against ex parte contacts 

covers cc~munications regarding the merits of an ongoing adj~di
catory proceeding. This restriction 1s to be construed brc3dly 
and covers not jus~ communications regarding facts in issue, but 
any statement whic~ could affect the Agency's decision on. ~h~ 
merits. I nc;u iries ~.oout scheduling and other procedural .~a tters 
(such ~s requests for status reports} may properly be made ex 
parte. (The Administrator has traditionally referred such Inquiries 
to the appropriate trial staff for a response.) In doubtful cases, 
the prudent course is for the Agency decision-maker to treat the 
communication as one which may concern the case's ~erits. 

a. What communications within the Agency are prohibited? 

In almost every formal adjudication conducted by EPA,l/ 
one of the parties is the Aqency trial staff. Typically, the 
order by which the Administrator (or his delegate) initiates the 
hearing contains a designation of the Agency personnel who will 
make up the Agency trial staff. That order often also designates 
those persons who •.lill serve as adjudicators in the proceeding 
(typi6ally the Administrator or the Regional Administrator, the 
Judicial Officer, an Administrative Law Judge, and sometimes 
others.) 

Members of the Agency trial staff are forbidden from 
communieatin9 with the Administrator !or other designated adjudi
cators) on an ex parte basis concerning the merits of the proceeding. 
Although the Aaministrator theoretically can consult with other 

2/ There is one exception: hearings under FIFRA S3(c)(l)(O) to 
determine data compensation payment amounts are disputes between 
private p.arties which are decided by EPA. The Agency is not a 
party in these cases. 
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Agency personnel who are not (and have not been) involved in 
trial staff functions (and who do not represent other interested 
persons), no substantive consultation which may concern facts at 
issue should occur unless all parties are notified and given an 
opportunity to participate. Otherwise, there exists a substantial 
risk that the Administrator'• decision might be based on evidence 
that has not properly been made a part of the record of the 
proceeding. 

· c. What communications with persons outside the Agency 
are prohibited? 

The APA also prohibits ex parte communications between the 
Agency adjudicators and •interested persons• outside the Agency. 
The legislative history says that the term 

•is intended to be a wide, inclusive term •••• 
The interest need not be monetary, nor need a 
person be a party to, or intervenor in, the 
agency proceeding to come under· this section •. 
The tc.: .. includes, but is not limited to, 
parties, competitors, public officials, and 
non-prof it or public interest organizations 
and associations with a special interest in_ 
the matter regulated.• 

Government in the Sunshine Act, Committee on Goverment Operations, 
H.R. REP No. 94-880, 94th Cong., 2d Sess. (1976), at 19-20, 
Source Book: Legislative History, Texts, and other Documents, 
Committees on Government Operations, U.S. Senate and Bouse of 
Representatives, 530-531. With certain exceptions,3/ it seems 
logical to treat the very fact of a communication concerning the 
merits of an adjudicatory proceeding as evidence that the person 
making it is •interested.• Certainly anyone ·whose communication 
seems designed to influence the outcome of the case (or the 
timing of rulings) should be treated as an interested person. 
Again, where there is doubt about a communication's status, it 
should be treated as one by an interested person. 

As noted earlier, the ex parte rules prohibit not only 
communications ~ intereste'd9persons ~o Agency adjudicators,· but 
also communicat1ons by Agency adjudicators to interested persons. 
This c~uld present problems in situations whire the adjudicator 
does not know whether the persons to whom he or she is speaking 

I 

3/ Routine Inquiries from the news media, or from persons whose 
interest in the case is purely academic, normally would fall 
outside the rule's coverage. 
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are •interested.• Moreover, as in the case of communications 
with no.n-interested Agency personnel, the adjudicator should 
avoid si.ibstantive communications with any person outside the 
Agency (whether interested or not) concerning facts at issue 
in the proceeding, unless all parties are notified and given an 
opportunity to participate. Finally, discussion by the adjudi
cator of the merits of an ongoing proceeding may lead people to 
assume the matter has been pre-judged even if technically there 
is no v.lolation of the .!! parte rules. 

IV. Bow can ex parte communications be minimized, and what 
~ould be done if they occur? 

It is probably impossible to prevent entirely the occurrence 
of improper !! parte communications. In a discussion of general 
matters between industry representatives and the Administrator, 
for instance, the conversation may inadvertently move to a matter 
which is involved in an adjudication. The Administrator must deal 
with a wide variety of topics, most of which are not covered by 
the.!!· parte rules, and should not feel constrainecr-to avoid 
discussions with persons who are regulated by EPA merely because 
those persons also may be involved in some formal adjudication. 
But the !! parte doctrines must be kept in mind i.f such discussions 
are to be held. 

The.re are two kinds of measures -- preventive and curative 
that should be taken by your off ice to lessen the likelihood of 
problem~. Preventive measures should include: 

( l) An aw·areness on the part of the Administrator and her 
immediate ·staff of the importance of the principles 
discussed in this memorandum~ 

(2) A system desi9ned to keep the staff aware of the 
adjudicatory proceedings that are in process, and the 
parties to and issues in those proceedings; 

(3) Attention to potential!.! parte problems when scheduling 
meetings, drafting speeches, and screening telephone 
calls, and reminders by the staff of topics that should 
be avoided; and 

(4} Similar attention to the problem by those who handle 
incoming and outgoing written correspondence; and 

(5) For •ex partf• purposes, members of the Administrator's 
personal sta f should consider themselves to be part 
of the decision-making team headed by the Administrator. 
Otherwise, serious practical and legal problems could 
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arise in insulating decision-makers from staff members 
who have received or initiated .!.!. parte communications. 

The principal curative measure, once an improper' ex parte 
communication has occurred and has been recognized as such, is to 
make the content and circumstances of the communication a part of 
the official record of the proceeding and afford the parties a 
chance to respond on the record. (If the communication was oral, 
a written memorandum of it must be prepared.) The written communi
cation (or the memorandum summarizing the oral communication) 
must be.forwarded to the Office of the Bearing Clerk, A-110, with 
a request that copies of it be furnished to all parties. This 
procedure is designed to nullify the •secret• nature of the 
communication and thereby preserve the fairness and inteqrity 
of the decision-making process. 

In cases where.an interested party outside the Agency has 
knowingly and egregiously violated the .!.! parte rules, the APA 
permits the Administrator or other adjudicator to render a deci
sion adverse to that person. 
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MEMO RANDOM 

SOB.:TECT: Draft DOJ/EPA Litiqation Procedures 

FROM: Robert M. Perry ~ ...... P~ 
Associate Administl:'ator for Leqal'i.nd Enforcement 

Counsel and General Counsel 

TO: Associate Administrator 
Assistant Administrators 
Regional Ad.ministrato~ 
Pf f~ce Oireetors 
Re;ional Counsels 

In furtherance of the A~inistrator•s r~licy to strenqthen 
and improve this Aqeney' 5 enf c-rcemen t t:apabili t.y, p.:.r~iC:'l.:lar l:i 
with regard to litigation, a m~~t.i~y with the Oep~rtme~t cf 
Justice to discuss these matters ~ccu=red yes~erGor at Quantico, 
Virginia. I am pleased to ~eport tha~ it was highly productive 
and successful. Attached is a s~ary of the matters discussed, 
the recorr.mendations prod'l.:eed anc a p=ocess that will st=en;then 
our enforce~ent ef:orts. Each of r=~ has a critie~l role to 
~nsure the success of this vit~l endeavor, a~d I look for#a=: 
to discussing it with you ail~ receiving any comments you may 
have. 

Attachment 
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1. The role of 4'!.nforcement is to support and advance 
the regulatory policies cf EPA throuqh use of all 
&vailable enforcement means; to insure compliance 
with applicable laws and regulations; to deter 
unlawful conduct and to remove any incentive to 
non-compliance. 

2. The requlated community is entitled to fair notice 
of EPA's policies and the requirements they impose 
on the requ,lated communlty. All members of t..i.e 
requlated conu:nunity should expect that they will be 
treated in a consistent, fair manner which • 

- - -- removes· any--competitive--.dvanta9e-9ainec!.~y-ncn.-- ____ .. __ 
compliance. 

3. EPA is respo~sible for establishing regulatory policies 
and enforcement goals, priorities and procedures to 
effectuate its policy initiatives. These policias 
and priorities are what quice the Depa:~~~~t of J~stice 
in its role as tPA's litiqation counsel. This litiga
tion will be coneucted ~ursuant ~~ the Q~~~tico Gui~e
lines for !nforcemen~ Litigation deve:o;e~ between 
the Environmental Protection A~eney and the oe~artment 
of Justice. 
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::.rn 

To achieve comfliance with applicable law 

through effective enforee:nent. 

To inform the regulated communities, Congress 

and the public that EPA will enforce the statutues 

it administers in a prompt, fair and even-handed manner. 

For :DOJ 

~o provide the ~i~:;ation F.up~ort nece~s~ry to 

aid EPA in the acco~plisl.ment of these qoalr.. 

2. C:C:l~MI. OBSE:~VATIONS 

A. Em?hasis will be p~a=ed on t~inqing meanin~f.ul 

enforcement cases, ~articularly hazardous waste cases, 

c=i~inal cases and e~forcernent of existing consent 

dec:-ees: 

B. Especially with regard to recently-enacted 

statutes, OOJ needs policy q\~idance from EPA to 

give direction on enforcement activity and to main-

tain consistency: 

C. Regional officts of' EPA will be the l::"l'lc~

pin of the aqency fer identifying and develc?ing 

enforcement matters: 

trators p.1.ay .Key rc.1.es in ~ne entorc~mt:u~ iJJ.'-''-c~~ 

which are being clarified: 
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E. - States, w-:-ie:e possible, should be gi·1·.m the 

O?pc:-:un i :y anc incentive to ini :ia:e enf o:·ce

ment cases. ~!fectiveness cf state enforc~~ent 

a~tions vill be c~~sidered; 

F. While national enforcement priorities are 

neceaaary, flexibility 1• deairable for re1ion

by-region detenRinationa; 

G. Criminal enforcement priorities and 

processes are being developed aeparately from 

civil m.attera; 

H. United States Attorney& play a critical 

role and 1hould be involved wherever posaible; 

________ i_. __ -_ecween _EPA~eadquartera and the regions, ---- -~ 

areas of responsibility will be 1dentif1e~ 

to &!lo• _regicnal flexibility. 

J. Focused use of admini1trative diacovery 

po~e=s is necessary fo= e:fective i~vestigation 

of the iactual/technical basi1 for cases. 

3. iu:sPtCTIVE COM."1ITMEtiTS 

A. On enforcement policy formulation, l::PA 

will seek, where app~opria:e, to con;e= ~nc 

~oo=dinate vith DOJ concerning potential lli· 

psc:s en litigation; 
I 

3. ~~:icy g~idance given to ~.A.'s l~d ~.C.'s 

~~,~ ~lso be ~rovided to OOJ: 
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C. Informal workir.g g=oups i~ all ~edia 

will continue (or be es:ablished) to p~o-

vide DOJ/EPA·OGC in?u: to address legal issues; 

o. Associate Ad~~~is:rator Perry and Assistant 

Attorney c.ieneraj,, Carol ~. t•inkins •ill be avi1i:.a.'ele 

to di1cu11 new enforcement guidance with I.A.'• 

and K.C. 1 1 in U.C. To be diacua;ed will be I.A. 

accountability and commitment to a austained, 

orderly enforcement program that includes litiga

tion as a desirable component; 

E. Associate Administrator Perry will meet with 

Aa,istant Administraters on enforce:nent policr, 

to clarify roles and 1ecure commitments from 
-

program aide for 1ufficient technical aupport; 

F. Assista~: A:torney Ge~eral Dinkins will 

make 1imilar presentations to United States 

Atto:-neys or. policies, p:ocesscs and roles; 

U. Viola:ions will b~ discovered through 

aelf•reporting, regular inspections, citizen 

complaints, administrative discovery and . 
trained criminal investigators; 

• ::i• n; ·--a-Jve pc·- .... ~ tc be used for Aw • •~ W• '-• .. ._._. 1, 

investigatory pu~poses, should be delegated 

:~ regie~s by eli=i~ati~g need for Head-

~~a~ter's ccnc~rrence; 
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:. Once a case is refe:red, the govern.~e~t 

wi:l re=~in open to negotia:ion but will con-

:i4ue to ~~ve the case to trial. 

A. DOJ attorneys assigned on a regional basis 

to handle all •edia; 

I. EPA regional enforcement attorney• are media-
·.··'·"' 

apecif ic; ·/·:·' 

C. A lead agency attorney (generally An attorney 

from the region) will be designated to manage the 

case for the agency and coordinate with DOJ; 

D. Regular, monthly meetings will be held in· 

the regions, attended by OOJ and EPA attorney•, 

with technical staff present and AUSI~'• invited 

to ditCUll: 

l. general enforce~ent actions, in-

c:~~i~g EPA ac:inistrative processes 

and investigations exclusive of criminal 

matter•; 

2. cases targeted-by EPA aa likely 

candida:es for litigation, to deterice 

•· whet~er DOJ assis:ance prior 

to referral would be helpful; and 

b. adequacy of agency de

velopment of case; 
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'l -.. cases previously discuss~d as 

tic tters to be identified for case 

d;:velopment to OOJ; 

~. 1eparate meetings will be 

held 1r. the regions with pr:>gra.:i 

h~ads to di1cu11 program enforce-· 

· ment p~ior1 ti ea and concern•; 

E. Following di1cu11ion1 at monthly meetings 

regard~ng potential mattera for caae develop

ment, when region determines that matter 11 a 

potential civil enforcement case, R.C. requests 

DOJ assistance for case development 

1. te&a 11 formalized at this point, 

in anticipation of litigation; 

2. 

~ ... 
technieal support 11 committed; 

goal ia resolution through nego· 

tiated 1ettlement or final judgment; 

.F. ~nen a case ha~e regional 

ad~in~stratcr requests the Associate Admin

is ta tor to refer the case to UOJ for litiga-

tion; 

G. Scme cases ~ill be referred directly to 

DOJ without for-wing a case. development tecu:. 

lf. !'or true emergencies, telephonic authcri· 

Za ... ~'f" ·o f"le ···• ~, .... ..:..:~ .. ~. -·-· - . ·-·· ·-------· 
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s :rec-lined and &??t opr ia :1? to the case 

develop~en: process i~entif~ed above wi!l 

be produced; 

• - - . . - •1 ..; • :o= cases :-e:?:-:'!: ~e:ore ~en: •. "'! 

meetings begin, DOJ and EPA will confe~ 

informally prior to referral; 

K. A11ociate Administrator Perry and 

A1si1tant.Attorney General Dinkins are 

available for dispute resolution if 

difficulties or di•p~tes cannot be 

handled &t intermediate level•; 

L. Coordination for all of these ef tort1 
' 

will include 

l. Perry and Oink.int v11ic1 to 

regions; 

2. Perry and Oink1nf bi-weekly 

meetings with sta!f; 

3. Perry and Dinkins monthly 

meetings without 1taff: 

4. regular monthly meetings at . 
staff level in regio~s; 

5. working g=oups 1~ D.C. on 

tOJ input into polic:T for.:ulation 

re litigation iQpact; 
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agency anc DCJ lawyers of t~ei= 

r~spective roles anc the neec 

S. SPECIFIC ISSUES DISCUSSED 

A. EPA is establishinq quidelines for 

Swperfund national strateqy including 

especially criteria for which injunctions 

are appropriate and whether the regions 

or headquarters has the initiative for 

Super!und enforcement: 

!. Zxisting Consent Oecree~ 

l. collection and analysis of 

compliance st~t~: of all existing 

consent decrees tc be acc~lerated; 

2. uniform policy to be adopted 

c~ moci!i=~~i=n o: existing decrees 

through judicial action; 

3. violations of existing consent 

decrees are a top priority for . 
enforcement: 
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1.IOA!- ANO INl'O .. CIMl9'T COl.l"UI. 

MEMORANDUM 

SUBJECT: 

FROM: 

Agency Guidelines for Participation in 
~d ~~~vestigations 

~t M. Perry Associate Administrator 
for Legal an · Enforcement Counsel 

TO: Associate Admi.nstrators 
Regional Administrators, Regions I•X 
Regional Counsels, Regions I-X 
Director, National Enforcement Investigations Center 

Federal grand juries are almost always used to develop 
EPA's criminal eases following referral to the Justice Depart
ment. Frequently, EPA employees--including investigators, 
lawyers and technical personnel--assist in these grand jury 
investigations under the supervision of the Justice Department. 
The conduct of Agency employees involved in grand jury investi-
9a tions is frequently subjected to close judicial scrutiny, 
since defense counsel routinely challenge aspects the qrand jury 
presentation during post-indictment motions. Accordingly, 
Agency employees who assist the Justice Department during 
grand jury investigations must be familiar with, and abide 
by, the rules of conduct established for this institution 
by case law and the Federal Rules of Criminal Procedure. 

The attached "Agency Guidelines for Participation in Grand 
Jury Investigations" have been drafted to provide Agency employees 
with a general knowledge of the most important rules surrounding 
grand jury investigations. Please take immediate steps to insure_ 
that personnel working within your offices who are amsiqned to 
assist in qrand jury investigations are completely familiar with 
the details of this quidance document. 

Que1tion1 on any matter raised in this document ahould be 
directed to Peter Beeson, Acting Director, Office of Criminal 
Enforcement (FTS 382-4543~. 

Attachment 

cc: Carol Dinkins 
Assistant Attorney General 
Land and Natural Resources Division 
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AGtNCY GUIOELINtS FOR PARTICIPATION IN GRA..~D JURY 
ItNtSTlGATlO~S 

INTRODUCTION 

In the past, EPA has relied extensively on the grand 
jury to develop its criminal referrals. With the projected 
hiring of criminal investigators who will be capabi'e of . 
more complete, pre-referral case development, this reliance 
may decrease aomewhat. Given the nature of EPA'• criminal 
jurisdiction, however, the ~rand jury will always be a 
aignifieant component of the criminal case development 
process. 

This guidance docwnent ia written to provide a 
general understanding of the grand jury process, and of 
the particular responsibilities born by EPA employees 
involved in grand jury investigations. In drafting 
this document, the Agency has coordinated closely with 
the Department of Justice, since its participation in 
grand jury investigations will occur only in partnership 
with attorneys of the Justice Department and the offices 
of its local United States Attorneys. In addition, 
the views of :-r ~· :>nal offices were aolicited on one 
issue of particu1ar sensitivity: the need for access 
to confidential grand jury materials by EPA managers. 

The guidance contained within is not·intended to· 
supplant rules of procedure for the conduct of grand 
jury investigations contained in the United States Attorneys' 
Manual, or developed by the specific United States Attorneys. 
It will, however, provide internal guidelines for EPA 
employees where no 1pecif ic Justice Department rules 
exist. This document will replace any previous Agency 
guidance on this subject. 

Finally, this guidance is atrictly adviaory in 
nature, and is not intended to create or confer any right.1, 
privileges or b•nefit• on prospective witnesses or defen
dants. It is not intended to, does not, and may not be 
relied upon to create any ri9hta, 1ubstantive or proce
dural, enforceable at law by any party in any matter, 
civil or criminal. Any attempt to· litigate any portion 
of thia guidance ahould be brought directly to the 
attention of the Office of Criminal Enforcenent, EPA 
Headquartera. 
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I. BACKGROUND: THE ROLE OF THE GRAND JURY 

't'he grand jury •erves two baaic functions a inv'e11ti-
9ativo and protective. In cases where traditional field 
inves~i9ation techniques have failed to produce adequate 
evidtmce to 1upport a criminal prosecution, t.he 9ranCl 
jury' 11 compulsory proc:eaa, in conjunction with at.at.ut.ory 
immun:Lt.y grant•, can be u1ed t.o compel testimony llnd the 
produr.tion of document•. This ie particularly important 
in wh:Lte collar crime cases, in which the loyalty of the 
investigative tar9et1, together with the private--often 
inac:coasil:>le--aettinge of the •uapect activity, often 
frustl'.'ate more traditi.~nal field investigative met.hods • 

. · ···' 

~he grand jury also act.a aa a check on independent 
and overzealous prosecutorial deciaion-makin9. The Fifth 
Amendn1ent to the United States Constitution guarantees 
that f'ederal felonies l/ will be charged by grand jury 
indietment. Miaderneanors can and often will be charged 
by incHct.ment. Thia i• not a conati tutional requirement., 
howeve~r, and th~y are •ometimes charged in an "information" 
~iled independently l:>y the proaecutor without prior 
consideration of the underlyin9 evidence by a grand jury. 
It i~ the f\metion of the grand jury to determine whether· 
there is probable cause to l:>el~eve that a Federal of fenae 
has been committed by the defendant(•) named in the proposed 
indictment. 

The Supreme Court has described the dual funGtion• 
of the grand jury aa "both the determination whether 
there is proba~le cause to believe a crime haa been 
committed and the protection of citizens a9ainat unfounded 
criminal prosecutiona.M United States v. Calandra, 414 
U.S. l3S, 343 (1974). Stated alternatively, the purpoae 
of the 9rand jury i• •to provide a fair method for 
instituting criminal proceeding•" by a body that i• 
"indeprendent and informed." Ccatello v. United State a, 
350 Uo~• 359, 362 (1956). 

l/ A l~elony i• defined at 18 t1. S. c. ll as "any of fenae 
puniahabl• by death or impriaonment for a term exceeding 
one y~11r. • Any other offense i• a mi1demeanor, .!,!! • In 
EPA'• otatute1, felony provisions are found in Section 
300S(c5<>e) of the Reaource Conservation and Recovery Act, 
42 u.s .. c. §6928(d-e), and for •econd offende~a under Section 
309(c)~l) of the Clean Water Act, 33 u.s.c. Sl3l9{c)(l), 
and s~ction lll(c)(l)(A) of the Clean Air Act, 42 u.s.c. 
§74l3(c:)(l)(A). 
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')n Berger v. United States, 295 U.S. 78, 88 (1935), 
the Court described the responsibilities of a prosecutor 
appearing before a grand jury: 

(A) prosecutor who present• a case to a grand 
jury has the obligation of preeerving the· fairness, 
impartiality, and lack of biae of thi• important 
governmental investi9ative l:>ody. He can not 
inflame or other.'ise improperly influence 
grand jurors against any person ••• : and he 
must always re.member that he is ~ representative 
not of an ordinary party to a controversy but 
of a eoverei9nty whose obligation to govern 
impartially is as compelling as its obligation 
to govern at all •••• 

The obligation placed on the prosecutor ia ahared by 
all government personnel assigned to the investigation. 

I!. THE OPERATION OF THE GRANO JURY 

Baekoround: Regular grand juries can be empanelled for 
up to 18 months, •ee Rule 6(9), Federal Rules of Criminal 
Procedure (FRCP).--Yn many districts, terms of regular 
grand juries are far shorter. "Special" grand juries-
normally empanelled to hear a particularly complex and. 
lengthy investigation--sit for a term of 18 months and 
may be extended for an additional 18 months. 18 u.s.c. 
§3331. 

Federal grand juries consist of not less than aixteen 
nor more than twenty-three members. Rule 6(a), FRCP. The 
grand juries are e~panelled before t~~ district court, 
who will then appoint one member to be Foreman, and one 
to be Deputy Foreman. The Foreman has the power ~l. .• ,.~inister 
oaths to all witnesses, and signs all indictments. Rule 
6(c), FRCP. An indictment may~~ f~und with the concurrence 
of twelve or more jurors. Rule 6(f), FRCP. Sixteen 
or more jurors muat be present for the qrand jury to 
conduct business. Thus, before beginning any 1ea1ion 
the prosecutor will insure that at least aixteen grand 
jurors are present. 



Authorized Persons Before the Grand Jury: The only 
peraons allowed to be present at a aession of the grand 
jury are •at.t.orney(s) for t.he government": the witness 
under examination: an interpreter if neceaaary: a 
ateno9rapher or operator of a recording device: and 
the grand jurors. Rule 6(d), FRCP. The preaence 
of unauthorized peraons before the grand jury ia a per ae 
baais for diamiaaal of an indictment, without a demon
atration of prejudice. United States v. Phillipa Petro
~· 435 F. Supp. 610 (0. Okl. 1977): United States v. 
Braniff Airways, Inc., 428 F. Supp. 579 (o. Tex. 1977): 
unrt~c States v. Echola, 413 F. Supp. 8 (D. La. 1975). 
Adheirence to the terms ... of Rule 6 ( d) ia mandatory • 

. .,, 
In the context of Rule 6{d), the phra1e •attorney 

for the goverMent" doe& not include EPA or other Federal 
agenc~ attorneys. See Rule S4(c), FRCP. 2/ See alao, 
In r~ Grand Jury Proceedings, 359 F. 2d 440, 443 (Jd. 
Cir. 1962) (FTC attorney): In re Grand Ju Investi at.ions, 
414 F. Supp. 476 (s.o.N.Y. Ste attorney : unite 
States v. General Electric, 209 F. Supp. 197, 202 (E.o. 
Pa. 1962) (TVA attorney). Thu1, unle11 a apecial appcint
ment is made, 3/ IPA attorneys will appear before the 
grand jury only ea witnesses, and only during thoae 
1e1si,ons when their testimony ia preaented. 

2/ Rule 54(c), FRCP, defines 11 att.orney for the government," 
"'P' in pe~tinent part, ass 

.•• the Attorney General, an authorized aaai1tant. 
of the Attorney General, a United State• Attorney, 
~n authorized aaaiatant of the United State• Attorney •••• 

3/ I~ those caaes in which the particular experti•e and 
experience of an EPA attorney i1 con1idered neceaaary 
to the 1uecea1ful inve1ti9ation and proaecution of a 
criminal ca••· that. attorney can be appointed an authorized 
assiatant of the Attorney General P,urauant to 28 u.s.c. 
§s1S(a), or of the United States Attorney pur1uant to 
28 u.s.c. 1543. In either case, the IPA attorney would 
meet t'.he definition of "attorney for t.he government" 
found .at Rule 54 ( c), FRCP. Such appo \!"'trent.a may only 
be madre at the reque1t of the Ju1tice Department attorney 
overae~ing the inve1ti9ation. 
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'At lea1t two courts have held that a prosecutor 
presenting evidence to a grand jury who also testifies 
as a witne11 before that grand jury is an "unauthorized 
person in the grand jury room" in violation of Rule 
6(d). United States v. Gold, 470 F. Supp. 1336, 1351 
(N.O. Ill. 1979): United States v. Treadway, 445 F. 
Supp. 959 (N.D. Tex. 1978). In addition, thi1 conduct 
has been found to violate the ABA'• Code of Profe1sional 
Responsibility. United States v. Bird.man, 602 F.2d •547, 
551-SSS (3d. Cir. 1979). Under no circumstances 1hould 
an EPA attorney appointed to act as a Special A1sistant 
United States Attorney testify before a 9rand jury to which 
that attorney ia also presenting evidence as a pro1ecutor. 

Tlie Statutor Recordin Re uirement: As of August l, 
19 9, "all proceedings before a grand jury), except 
when the qrand jury is deliberating or voting" must 
be recorded. Rule 6(e)(l), FRCP. 

The precise meaning of this mandate has not been 
clarified by case law: nor do we ~now--as yet--.,hat 
1anction1 will flow from violations of this requirement. 
In the absence of decided case law to the contrary, this 
rule should be interpreted 1trictly. Beyond the 
exchange of pleasantries--i.e., personal greetings, 
observations on the weather, etc.--tPA employees should 
not engage in conversations with grand jurors unless 
that coversation is being recorded as part of a fonnal 
grand jury 1e1sion. If a grand juror aska a queation 
prior to or after a formal 1ession, you should politely 
advise the grand juror that it is not proper to respond 
at that time, and request that the question be raised 
again after a recorded session be9in1. 

In the ease of an inadvertant breach of this rule, 
you should immediately notify the prosecutor 1upervisin9 
the investigation, who may in turn wish to ask that the 
conversation be repeated on the record before the entire 
grand jury. 

The Indictment Proe•••i At the end ·of an investigation, 
the prosecutor will aak a grand jury to vote on a re
commended 1n4iet.ment. The indictment itself will have been 
drawn up ia advance, and will be pre1ented un1i9ned to 
the grand jury for consideration. Procedures on the 
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man~er of presentation will vary by district and the 
nature of the caae. The recommended indictment will 
notmally be marked and introduced as a grand jury exhibit, 
and the vr•nd jury will be informed that all document•, 
record• and witness transcripts are available for review 
if neee11ary. The deliberations of the grand jury are 
not recorded: in addition, no one ia pr••ent during deliber
ations except member• of the grand jury itself. If the 
grand jury votes to indict, the indictment ia aigned 
by the Foreman, aa well a• the United State• Attorney, 
and .ia returned to a judge in open court. 4/ . -
ll.!.:.. GRAND JURY SECR!CY 

Confidentiality i1 often crucial to the 1ucce1a of 
a criminal investigation. In addition, the Agency baa a 
responsibility to protect the targets of criminal investi
gations from the adverae publicity that can re1ult from the 
premature disclosure of a criminal inquiry. UNDER NO 
ClRCllMSTANCES SHO!JLO AGENCY OFFICIALS DISCUSS THE EXISTENCE 
OF A CRIMINAL INVESTIGATION, EITHER WITHIN OR OUTSIDE 
THE AGENCY, EX~tPT ON A NEED-TO-KNOW BASIS. Thi• rule 
appli,es '«ith e~·:~.!. force during EPA' a dealings wit.h 
Federal, State and local officiala. 

Given the provisions of Rule 6, FRCP, confidentiality 
is particularly important during grand jur;r investigations. 

The Rule and its Exceptions: Rule 6(e)(2) of the Fe~eral 
Rules of Criminal Procedure establishes an overall bar to 
the disclosure of "matters occurring before the grand 
jury" except a1 in compliance with the terma of Rule 
6(e). Grand jury aecrecy ia of crucial importance to 
the preservation of the grand jury a• an inve•tigative 
a9en~f · Grand jury 1ecrecy exists to encourage complete and 
willi~g testimony by witnesses: to minimize the ri1k of 
flight by prospective defendants: to safeguard ~he grand 
jury from extr~neou1 prea1ure1 and influences: and to avoid 
prejudicial disclosures concerning investigative target.a. 
See United State• v. Proctor and Gamble, 356 U.S. 677 
Cl958J. A breach of grand jury secrecy i1 puni1hable by 
conteznpt of court. 

Rule 6(a) of th• Federal Rules of Criminal Procedure 
establi1he1 1trict procedures to ensure the aecrecy of 
grand jury proceedings. For purpoaea of thia document, 
we art1 concerned with t.he following portion• of Rule 
6 ( e): 

4/ In appropriate circumstances the indictment can be 
wsealed", i.e., kept aecret, until some future date. This 
procedure is often used when the defendant is not in 
custody and may flee. 
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(2) General Rule of Secrecy - A grand juror, 
an interpreter, a ateno9rapher, an operator 
of a recording device, a typiat who transcribes 
recorded teatimony, an attorney for the govern
ment, or any peraon to whom disclosure is made 
under paragraph (l)(A)(ii) of this aubdiVi·aion 
ahall not disclose matter• occurring before the 
grand jury, except in accordance with this 
rule. A knowing violation of Rule 6 may be 
punished as a contempt of court. 

(3) Exceptions. 

(A) Diacloaure otherwise prohibited by this 
rule of matters occurring before the grand 
jury, other than its deliberations and the 
vote of any grand juror, may be made to--

( i) an attorney for the government for 
use in the performance of auch attorney'• 
duty: and 

(ii) auch government peraonnel aa are 
deemed necessary by an attorney for the 
government to assist an attorney for the 
government in the performance of auch 
attorney' a duty to enforce Federal criminal 
law. 

(B) Any person to whom matter• are diacloaed 
under 1ubpara9raph (A)(ii) of this paragraph 
ahall not utilize that grand jury material for 
any purpose other than aa1i1ting the attorney 
for the government in the performance of 1uch 
attorney'• duty to enforce Federal criminal 
law. An attorney for the government ahall 
promptly provide the district court, before 
which waa empanelled the grand jury who1e 
material haa been 10 disclosed, with the namea 
of the persona to whom auch diacloaure haa been 
made. 

(£mphasia aupplied) 

In ..a, the general rule of aecrecy established 
in Rule 6(e) haa two exception• of particular intereat 
to EPA peraonnel involved in grand jury inveatigationsz 
(l) diacloaure to an •attorney for the government• (which 
requires no judicial authorization) and (2) diacloaure 
to government peraonnel aeaistin9 the attorney for the 
government in the enforcement of Federal criminal law 
(which requires timely notification to the district 
court supervising the grand jury investigation}. 
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As waa indicated earlier, EPA attorneys do not 
fall autcmatically within the category of "attorney(&) 
for the government." Rule 54(c)~ FRCP. Thua, except in 
those cases in which the Agency attorney ia appointed 
an authorized assistant of a Justice Department prosecutor 
under 28 u.s.c. §§SlS(a) or 543, the first exception 
ia i1rlapplicable to EPA employees. 

Of far greater significance within EPA'• context 
is Rule 6 ( e) ( 3) CA) (ii), which authorizes disclosure 
to 9overnment personnel assisting an attorney for the 
govenunent in the enforcement. of Federal criminal law. 
For tixample, EPA tec:h~_ical peraonnel will frequently 
be ll!'ked to review s~:i:'entific documents received pursuant 
to 9rand jury aubpoena and to analyze them for the grand 
jury. Similarly, EPA attorneys familiar with Agency 
re9ulations may be asked to determine whether the facts 
developed in a grand jury inquiry constitute violations 
of 1p~cific regulatory proc;ra.rns. Finally, EPA'• criminal 
inves·ti9ators will nonnally be made a9ent.1 of the grand 
jury ~o aerve subpoenas, receive and review grand jury 
materials, and interview subpoenaed witneaaea prior 
to t<entimony. 

tiecisions on t.he scope of disclosure to government 
perso~nel under this exception are vested, under Rule 
6(e), with the prosecutor aupervi1in9 the 9rand jury 
investi;ation. The identity of these government per•onnel 
must 'be diaeloaed to the court that empanelled ~h~ grand 
jury. There is no atatutory obli9l' t '.: ':":. t.o give t.he 
court ,prior notice of auch. diseloaure, aee In re Gr..,;:-:-i 
Jury Proeaeding~ (Larry Sm1th), 578 F. ld 836 (3a. c.=. 
1979): however, prior notification ia the preferable 
practi<:e where feasible. Fina' ~ y ~he p~rpoee of the 
disclouure must be to aasist in the enforcement of Federal 
crir.'li?H~ law. Rule 6(e)(3}(A)(ii). 

Rl.:lle 6 (e) (3) (A) (ii) di1elosuree will be u1ed with 
restrai,nt and will be limited to situations in whic:h 
t~e:: s:r·e nec:eaaary for the furtherance of the criminal 
irv': - ':..:.gation. Under no circumstances can informat.ion 
disclosed under thi• provision be eommunicated--in any 
form-~to any Agency employee not specifically authorized 
to rec~ive this information under the provisions of R~l• 
6(e). Thia would include, for example, even members 
of EPA• .s Office of Criminal Enforcement and crimin~l 
investi1;atora hired in our field offices. It would also 
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include, of courae, Congressional, State or local 
of ficial1 intereated in the matter under investigation. 
The bar impo1ed by Rule 6(e) ia tot.al. 

Diaclosure of Grand Jury Materials to Aqency Supervi1or1 

In the past, the question has ariaen whether an 
Agency employee assigned to a grand jury investigation 
and authorized to review grand jury material• must there
after cease all diacuasions of hi1 or her work with 
1uperviaory peraonnel. 

Strict confidentiality i• required for "matters 
occurring before the grand jury.• Thia phraae ahould 
be read to include, at a minimum, the aubatance of grand 
jury testimony and any transcript• or memoranda reflecting 
that testimony: the 1ub1tance of documents aubpoenaed 
by the grand jury: the identities of witneaaes appearing 
before the grand jury: and the identity of investigative 
targets, corporate or individual, developed during the 
grand_ jury inve1tigation. 

On the.other hand, grand jury 1eerecy does not 
preclude.nece11ary diacuasion within the Agency of 
publicly-filed motions relating to the grand jury inve1ti9ation 
(i.e., motions to quash grand jury aubpoena1): or the 
di1eu1sion of legal iaauea arising during grand jury investigations, 
if they can be di1cu11ed in the abstract, without reference 
to evidence developed before the grand jury. Of courae, 
where there i1 doubt about whether a matter ia protected 
by grand jury 1ecrecy, the question should always be raised 
with the "attorney for the government" over•eeing the 
investigation prior to diaclo•ure. 

On occasion, when unexpected and 1ignificant Agency 
resource commitment• are required during the cour•e of 
a 9rand jury investigation, limited disclosure of grand jury 
material• ~o EPA manager• not actively involved in the ea•• 
may be appropriate. However, •uch di•clo1ure will be made 
by, and wit.h the prior approval of, the Ju1tice Department 
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at.ton'ley auperviaing the invest.i9at.ion: further, it will be 
limi t.ed to the fac:t.1 necessary for the •upervi1or t.o make an 
intelligent. decision on the use of hi• er her reeourcea. 
In eddition, care must be taken to en1ure that the manager 
rec~iving this information is not aupervisin9 a aiDul
taneous· civil, administrative or regulatory proceeding 
invelvin9 any of the investigative targets. Of course, 
appropriate notification to the Court under lule 6(e) must 
occur at the time of the diacloaure. 

Disclosure of Grand Jur Material& in Parallel or Sub
aegue~t Civil Reaulatory Proceedings; The grand jury a 
sole .legit"imate investigative purpose ii to det.ermine 
Whi'th<!r probable cause exiata to believe that Federal 
crimii'lal law has 'been violated. Thus, it ha1 been held 
that :Lt ia an abuse of the grand jury to continue presenting 
evidence once a decision has been made not to aeek an 
indic~~ent. United States v. Proctor and Gamble co., 
17S r. Supp. 198, 199 (D.N.J. 1959). ln a variation 
of thu aame theme, the District Court for the Sou~hern 
OistX"tc:t of New York has held that. the government may not. 
use tl'1e grand jury to inquire into civil aa well aa 
crimi~al liability: · 

The grand jury' a role is properly confined, 
and amply respected, when it ia held er.tpowered 
to conduct investigations that are in their 
inception exclusively criminal. To hold other
wise--to confer court approval upon the kind 
of concurrent criminal and civil inquiries 
projected by the instant application-- would 
expand the already awesome powers of th~ grand 
jury beyond tolerable limits. 

United States v. Doe, 341 F. Supp·. 1350, 1352 (S.N.D.Y. 
1972) (empha1ia aupplied}. 

Th••• holdings do not mean thrt evidence acquired 
by the grand jury in a good faith criminal investigation 
can not •ub1equently be uae'd in a civil act.icn. Rule 
6(e)(3}(C)(i) eatabli1he1 that diaclcsur~ of matter• 
befor~ ~he grand jury may al10 be aut~orized ~y court. order 
when that diaclosure ii "preliminary to or in connection 
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with~ judicial proceeding.• l/ 

Court• are aplit on the acope of thia exception, 
and diacloaure will not, by any meana, follow automati
cally on the heel• of a motion. The 9overnment must 
demonstrate three things to be entitled to a diacloaure 
motion: Firat, that the grand jury investigation was 
conducted to aacertain whether or not violation• of 
criminal law had occurred, and not as a aubterfuge to 
obtain grand jury records for a civil investigation 
or proceedings, In re Grand Jury Subpoenas, April 1978, 
581 F. 2d 1103, 1110 (4th Cir. 1978); aecond, that dis
closure of grand jury records would be preliminary to a 
judicial proceeding, Rule 6(e)(3)(i), FRCP: and third, 
that there ia either a "particularized need" for the 
records, In re Grand Jury Investigation, Sella Engineering 
Inc., 642 F.2d 1184 {6th Cir. 1981) or that the records are-11 rationally related" to the civil proceedings, In re 
Grand Jury Subyoenas (Baltimore), 581 F.2d. 1103, 1110 
(4th Cir. 1979 : In re Grand Jury Proceedings (LTV) 593 
F.2d 128 (5th Cir. 1978). 

Rule 6(e) motions will he made only with the author
ization and assistance of the prosecutor who auperviaed 
the grand jury investigation. 

To avoid both the appearance, as well as the potential, 
that a grand jury investigation will be miauaed to accumulate 
evidence for a noncriminal purpose, employees aa1i9ned to 
work on or review materials accw:'lulated in 9rand jury 
investigations should have no responsibilities, either 
staff or supervisory, on other aimultaneoQa or aubaequent 
civil or regulatory proceedings involving the aubject(s) 

11 One court haa obaerved, in thia regards 

Nothing said herein is meant to overlook the Supreme 
Court'• realiatic obaervation that evidence acquired 
in a legitimate grand jury inquiry may later be 
u1abl• even though it has been ~oncluded that no 
indic:aa.nt ahould issue. See United States v. Proctor 
and Gamble, 356 u.s. 677, 684 (195e). That i• wholly 
diffe.cent from the proposition that the inquiry may 
atart out or continue with the explicit purpose of 
diacoverin9 evidence for civil claim•· 

United States v. Ooe, 341 F. Supp. 1350, 1352 (S.O.N.Y. 
1972). 
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of the• grand jury investigation. Exceptions to this 
general prophylactic rule may well be appropriate in 
certein caaes••as, for example, where the aubject 
matter of the grand jury investigation is unrelated 
to the civil/regulatory matter. However, exception• 
ahould not. be made without prior diacuasions with the 
Office of Criminal Enforcement, EPA Headquarter•, and 
the Justice Department proaecutor aupervi1in9 the 
investigation. 

Media :tnguiries Coneerninq Grand Jury Investigations: EPA 
personi'lel should never confirr.i the existence of an ongoing 
grand jury investigation in re1pcnae to press inquiries. 
lf prensed, quest.ions ahould be referred to t.he Justice 
OepartJnent. or local Unit;'ed St.at.es Attorney. . . . . 

IV. C1,R£ ANO CUSTODY OF GRANO JUR'l MATERIALS 

Th.is final ~~ction recommends procedures to be 
employed by EPA personnel granted access to and euetody 
of grand jury rue :eoriala during the courae of a criminal. 
investi9ation--as, for example, when voluminoua technical 
documents are aubpoenaed and tranaferred to EPA peraonnel 
for review. As a general rule, procedure• for ~he care 
and custody of these materials ahould fir1t be diacuaaed 
with th~ Justice Department prosecutor. If local rules 
or proc1adures exist, they ahould be followed. In the 
absence of such specific local guidance, however, the 
following procedures, if followed, will provide adequate 
assuran~e against breaches of aecurity and au~aequent 
al leg a t.:.ons of grand jury abuse. 

1. The identity of all Ageney employees who will 
have access to grand jury materials ahould be included 
in a notice to the Court pur1uant to Rule 6(e)(3)(B). 
If additional Agency personnel later prove neeeaaary, 
these additional names ahould be provided to the 
Court in a timely fa1hion. 

2. If grand jury material• ar~ to leave the Federal 
distri~ in which they are aubpoenaed (for example, 
to be ~an1ported to a Regional office of review) 
con1idaration should be,9iven--alon9 with the 
pro:1eeutor--to ••eking the prior approval of the 
gra:nd jury. The anticipated transportation of 
mat(!rial1 from the di1triet. might alao be included 
in ~he 6(e)(3)(B) not.ice to the Court. 
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3. Grand jury materials 1hould be transported 
personally where feasible (rather than by mail). 
If the postal 1ystem.is used, the material• 1hould 
be sent by certified mail, return receipt reque1ted. 

4. Grand jury material• should be totally aegregated 
from the regular files of the Agency. Where po1aible, 
a aeparate room should be u1ed, since this allows 
both control of access and a private working apace 
for personnel authorized to review these materials. 
Finally, the material• should be clearly labelled 
to avoid inadvertant disclosures. 

S. Grand jury materials, once •egregated, ahould 
be secured, either in locked file cabinets, behind 
locked doora, or both. Access to the naterials 
should thereafter be limited solely to personnel 
on the 6(e) liat. 

6. A aystem of accountability for grand jury 
materials should be established. The ayste!':\ ahould 
allO'# the government to demonstrate, if challenged, 
the materials that were received, and those that 
have been returned. Any indexing system that is 
workable for the prosecutor ·i• acceptable. One 
traditional aystem uses the number of the grand jury 
subpoena, followed by sequential numbers for the 
documents or exhibits received in responae to that 
subpoena. 

N.B. Thia indexing should occur before the 
substantive review begins and documents are taken 
out of their original order. If thia ia done, it 
will always be possible to identify the order and 
date on which document• were received, and the 
aubpoenas to which they responded. It will also 
facilitate respon1e to subsequent allegations that 
document• have been lost. 

V. CONCLUSION 

Thi• document will as1i1t Agency personnel to perform 
effectively and re1pon1ibly in the context of grand jury 
inve1ti9ations. Agency employees as1igned to grand jury 
investigation• 1hould be thoroughly familiar with it• 
contents before they begin their work. Questions 1hould 
be directed to the Office of Criminal Enforcement (FTS 382-
4543). 
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Note on Regional Organization Structure 
of September 15, 1981 

Since the Agency issued this memorandum, the Regional 
structure has changed such that the Regional Counsels report 
to the Regional Administrators. The Office of General Counsel 
also retains some authority over the Regional Counsels. (See 
memorandum entitled "Regional Counsel Reporting Relationship" 
of August 3, 1983, GM-16.) 

It should also be noted that although this memorandum 
generally discusses the role of the Regional Counsel, the 
specific legal authority of the Regional Counsel is often 
covered in the Agency's delegations of authority. In those 
cases where the Regional Counsels' authority is covered in 
a delegation, the delegation is determinative of the Regional 
Counsels' authority. 
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HEMOAAN'Ot1M 

SUBJECT: 

!'ROM: 

TO: 

&.IQA&. COUNll&. ANO IN,Olltl:SMINT 

Re~9anization~ the Offices cf Regional Counael 
,,a::LJ _.., ~ 
t'Obez;-t M. P~rry, ii;ociat~ Administrator fer Legal and 
Enforcement Counsel and General Counael 

Regional Adzniniatrator• I-X 
Regional Counsels I•X 

• INT~OOUCTI ON. 

Since September 15, l9Sl, when the Adminiatrator authori%ed 
the Re9ional reor9aniz.ationa, nearly all Re~ions have transferred 
or detailed t:• l.r enforcement attorneys and support staffs to 
the Offices· of Re9ional Counsel •. In moat caaes, former organi• 
zations and pcaitiona remain intact. 

Thia memcrandum contain• guidance en cempletin9 the recr9anization 
process. The guidance allcwa flexibility ao that varyin9 needa 
among Region• may be met while at th• same tilt\• providin9 fer 
basic organizational conaiatenc:y. Re9ional Counsel• may choose 
from·amcn9 th• four baaic organizational atruc:ture• ahcwn en 
Tabs A, I, C, and D. I have alao attached atandard position 
description. fer each cf the n..., po1itions to be ••tabli1hed 
in the Office• of Regional Couna~l. Theae po1ition description• 
ar• ~·tached aa Tal:)a !, r, G, S, I and J. 

As aeon •• the permanent SES Re9ional Counael i• in place, 
the Reqion 1hould beqin th• proce•• of fully implementinq 
this guidance. Until then, other Regional Coun1ela and 
Actin9 Reqional Counsel• 1hould take interim 1tepa which are 
consistent with this guidance, provided that, in each caae, the 
~ncurrenee of the Re9ional Administrator and my approval are 

~t cbtained. Such interim 1tep1 1hould not Wlduly limit 
'Ption1 available to the permanent SES Reqional Counsel. 
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:I. TH! ADMINISTRATOR'S OBJECTIV'tS FOR THE RIGIONAI. 
.U:ORG>..i..;z zA'±'IoNs. 

The Administrat.cr'1 objective• for the Reqional reorganization• 
are r1fl1c:t.1d in thi• guidance. Th••• obj•c:tive1 are atatad 
in her memorandum of Sept.e~er l!, ltSl (a copy ot which 11 
attached a1 Tab K). Th• following excerpts frcm that memorandum 
apply to th• reorganization of the Regional l•ial offic111 

Redr9anizatien Objec:ti•••· Reqional orqaniza.tion 
deciaiona include conalderatJ.on of '1l• following 
objec:tive11 

- Clarifyin9 ·•ccountability for regional 
prO~&lU· 

··- rac:ilitatint; eommunieat.ioc link• ))etveen 
relate~ Readquart.ers and regional comP'n•nt1. 

- Impro·.,, ~ng r19icnal policy and mana9ament 
deciaion-makin9. 

- Placing functions in or9anizationa ~ere 
they can best be integrated with related 
ac:tivitie1. 

- Favoring fewer and larger organization• to 
avoid aubsequent further consolidation and 
reorganization in a time of declining resoure••· 

• • • • 

• • • Major feature• of the authorized or9anization include 
the follorin9: 

l. Enforcement function• of permit ia1uance and 
related c0tnpliance monitoring are as1iqned to the appropriate 
program divisiona. Thi• include• issuance of net.ice• of 
violation and administrative orders, after conaultin; with 
the Office of Regional Counael. (Permit cocrdination 
funC't.iona and placement are optional.) 

2. Le9al work a1aoeia~ed with Enforcement litigation 
and current Reqio~al Counael function• will be perfonne1 
in newly structured a.nd expanded Offices of le9iora1 
Counsel reporting to th• General Counsel wit.h the following -
provi1ion1: 

a. Re9ional Ceun1el1 Yill provide the Re9ional 
Adrniniatrator vith leqal a~vice and assistance tor all 
program areas in an attorney client relationahip. 



-3-

b. The Recional Administrator will con
tinue to initiate enforcement actions. Th••• 
action• will be baaed u~n 9uidance from the 
Enforcement Counael, Office of Legal and Enforcement 
Cowiael, and with legal ccncl.U"rence cf the Regional 
Counsel. · 

c:. Al in the paat th• Regional Adminia
trat.or will participate in and c:onc:ur with t.he 
General Counsel in aelectiona, promotion1, avarda 
and diaciplinary actions for Regional Counaela. 
Regional Administrators Will be a party to perfor
mance aqreementa for and will participate in the 
performance ratings of Regional Counaela b~ the 
Gener al C:Ouna el. 

d. Th• Regional Administrator will alao 
continue to manage the reaourcea of the Off ice cf 
Regional C:Ounael and will provide certain admini1trative 
aupport auc:h aa apace allocation1, processing of 
peraonnel actiina, and the management cf ~avel 
and training acco\mta. 

III. BASIC PRINCIPLES t"(".Jit UORGAN!ZATION OF THE: O!T!as 
or UG!ONA.t. COtJNSEL. 

I have e1ta.bli1hed the foll~ing basic principle• for the 
reorganization of the Offices of Re9ional Counaelz 

A. Ali Attorneys in the Offices of Reeional Counsel. 
~ere are to be no aeries 905 attorneys in any other offices in 

the Re9ions without MY concurrence. This ia to ensl.U"e that 
the Agency 1pe&k1 with one legal vcice. 

I. The Attor·ney-Client Relationship. All attornev• · -e 
to aerve program clients in the context of an &ttorney-c~~e~t 
relationship. '!ilia appli•• no matter what activiti•• the 
attorneys are perfo.nnin9. Although.·~~· e.·r.ey1 are free to 
offer program and policy advice when a1ked to do 10, it ahould 
be recoqni:ed that proqr&m and policy decisions (and the conse
quences of thoae deciaiona) are the responsibility of le;ional 
proqra.m Managers. Where there 11 a mixture of le9al and J)Olic:y 
i11ue1, attorneys and program managers are expected to vork 
coll&boratively, with eac:h party reco~i~ing the professional 
respon~i~~:'ti•• cf the other in •••king ·a joint resolution 
cf thoae 1sau••· · .. 

c. or9anization Alonq Media tines. A• 1hown on the four 
organizational 1truct1.U"e options attached to thia memoranduM, · 
every Office of Regional Counsel should be organized along media 
lines, as opposed to functional lines. 'nli• means that the attorneys 
are to be grouped according to the different media area• which 
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they ••rvo (air, water, hazardous waste, etc.) and are to perfor:n 
_ -, })oth geneJ~al le9al work and enforcuient le9al vork. Th• media 

1pli t• aro to follow roughly the 1a.me media lines aa in the 
Office of General Counsel and in the Reqion1. With my concurrence, 
• Re9ion nay elect to combine media area• in combina~iona 
which ar~ diff1r1n~ from thc1e found in the four option• provided, 
but in aut:h • c:a1e the })urden would be on the Region to ahcv that 
thia vculd })e ccn1i1t1nt vith the objective• of thi• memorandum. 

IV. BOW '1.'HE ORGANIZATIONAL ST~Uc:TUP.! WOUXJ) WOU. 

A. ~~e Recional Coun1el. 'l'h• le9ional Counael report• 
directly 1~ th• Aaaociate Administrator for ~19al and Enforcmnent 
Coun1el and General Counael. Be aervea •• the principal legal 
adviser t.c> the R99ional Administrator for all legal matter• ari1in9 
vit.hin tho Jle9ion. Se hu1;··an attorney-client relation•hip vit.h ~he 
Reqional J~dminiatrat.or and the Regional proqram ma.nac;era. The Office 
of .Legal 11.nd Enforcement Counsel provide• nationally unifol"l!l CJUidance 
to th• Jlit~Jienal Ccimael on t.h• legal aapect• of enfercem•nt matter•. 

a. peputy Re~i~!".al Counsel and Enforcement Cocrdin11to~. 
In certair1 c:ases, • i\e·;iona.l. Counsel may eatal:ili•h a Deputy 
Regional C:oun1el and tnforce.ment. C:eordinator position. Generally, 
this wouUl be appropriate only in a Reqion with a lar9e Office 
of Rec;ionl•l Co1.1n1el a ta ff (au ch aa vhere the Office contain• 
formal })r1.nehes). The Deputy would perform enforcement eocrdinat.ion 
functions and, therefore, the Region would not have a Senior 
Associate Regional Counsel for Enforcement Coordination. 
The Deputy would not. aerve •• a team leader. · He would have 

•na9e.rnent functions in ad di ti on to enforcement coordination. 
ne organizational option• available to a Region with a 

Deputy are the •Ame as Options A, B, C and D, except ~hat 
the Senio:' Associate position vould be deleted and a Deputy 
position would be aubatituted. A Regional Coun••l con•iderinq 
the esta~lishment ct a Deputy poaition 1hould furniah jumtification 
for the pc1sition in connection with hi• reorqaniution plan 
to be aub~itted as provided in Section IX. A position deacription 
for the Oe·puty will be provided •• •oon •• • requ••t to 
establish the position has })een approved })y me. The grade 
level ot the ~eputy po•itioc would b• determined after an 
analysis ct the po•ition ~y t.he Reqional po•ition claaaificaticn 
1pec:iali11t. 

c. ,~e Aa1cciate Reoional Counsels. 4!'he Office will be 
9rouped i~to teams which are to·handle all entorceJ'!\ent and 
general legal mattera ariain9 within their assigned media 
areas, •~ •hown on the attached options. Each medi~ team 
vill hav~ a team leader who is to be called an •Associate Reqional 
Counsel.• This person will })e the principal coordinator for 
that media area and will })e responsi~le tor all matters ariainq 
within that area. This will ensure that Re9ional program managers 
and others dealin9 with t.he Office of Regional Counsel vill 
know who is responsible for each le~al matter in the Region. 
The grade level of each Associate Re9ional Counsel will be 
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det•nnined·after an analyaia of hi• projected dutiea and reapon-
1ibilitie.a, by th• Re;icnal po1ition cla1sification apecialiat. 
See the po1ition deacription attached &a Tab a. 

l. Manacement of the Work of Staff Attornevs. Each 
Associate will ~e responsible for the vcrk of the ataff 
attorneys working within hi• media area. Under Optiona·A and 
a, each Aaaociate will have & defined gToup of 1taff attorney• 
aasi9ned to work with him. Under Opticn1 C and ~. th• Aaaociate 
wfJl draw upon a pool ct ataff attorney1. Individual attorney1 
in the pool could &t any given t.ime be dividing their time 
l>c tween t.wc different media. 

2. Rotation of Aaaociates. The A.laoeiates vill be expected 
to rotate amcng media areas from time to ti.me ·~ aa to broaden 
their ezpo1ure and ezpert.i••· 

3. Administrative Functions. The Regional Coun1el may 
aasi9fl certain administrative funCT.iona to the Associate in 
charge of grants, etc., •• cne oft.hi• Aaaociate'a •other dutiea, 
•• aaaigned. • Such functions could include: adminiauatift 
management of the Office of Regional Coun1el: p~eparation cf 
all document.a needed for resource management wi~hin the Office, 
including t.he annual pr09ram plana and budqet .1ubmisaion1: 
preparation and aul:>mis~i~.1 of required reports on Office 
activities and accompli1hrnents, including current infon:iation 
for automated data 1y1tems (coordinating reports on enforce-
ment matters with the Deputy or t.he Senior Aasociate Re9ional 
Counsel for Enforce:nent Coordination): oversight of the annual 
performance evaluation process for all 1taff members and preparation 
~documentation required tor 1uc:h process: responsibility for 
na9ement cf the physical properties ct the Office, includinq 

-pace procw-ement. and reccmmendationa for allocation of apace~ 
management of the proc••• for recrwitin9 a~~ hiring attorneys, 
interns and cleric~l personnel: and m.ana.-:. '-·-:it of all timeJceepinc; 
ayste:u. 

Since this Aaeociate WQuld normally handle moat legal 
matters for the administrative offi~~· '~ the Pegion (peracnnel, 
financial management, etc.), as1i9nme~: of the•• function• 
would ensw-e close coordination between the Office cf Regional 
Counsel and these offices. Thia '-"Ould ensure clear accountability 
for these matters in a .uniform manner throughout the Office cf 
Regional Coun1el •Y•t•m and close coordination vith th• Granta, 
Contraeta and O.neral Adminiatration Diviaion of the Off ice of 
General ::.. .•• 1el. 

,. 
D. The-Senior As•oeiate Reoional Counsel for !nforcement 

Coordination. In thoae Re9ions where there is no Oepu~y, one 
of the Associate Regional Counsels (except, under Option• 
A and c. for the Associate in charge of qrants, etc., who ha1 
no enforcement responsibilities) will be designated t.h• •senior 
Associate Regional Counael for Enforcament Coordination.• Re 
will be the enforcement coordinator for the Office and he will 
also lead one of the media te&r:\s. Several Reqions 1u9ge1ted that 
the Senior Aasociate ahould not lead a media team, but should only 



have coo;ilinatir,c; !unetions. However, coordination funetions 
alone w!l:L net au: ~rt. a high grade level and ••signing ether 

- enforc:emei-it functi na aimply in order to aupport. t.h• grade 
'IOuld be ;Lnc:on1iatent with my objective of holdin9 team leader1 
•c:c:owitah.Le for all enforcement activities in their r••P•ctive 
media areiu. Therefore, % bave decided not to authori~• t.he 
••ta~liahlnent of a •t1oatin9• Senior Aaaociate, that i•, a 
Senior All11oc:iate who i• not alao a media team leader. 

Th• \JZ"&de l•••l o~ th• Senior A••ociate Regional Cou.n1el 
for !nfor(:ement Coordinatioa will be determined after an analyai1 
of hi• pr()jected duti•• and reapon1ibilitie1 by the Regional 
po1ition (:laa1ificat.ion apecialiat. ror thi1 rea1on, it may 
be deairable that the Senior Aaaociata be a1ai~ed to lead th• 
media t•~n Vith th• moat. ccmplex, difficult. and nationally 
1ignificaat workload in order to aupport. a high grade level. 
However, a Senior Aaaociat~··may instead be aaaic;ned to lead a 
media teaza With a l••• heavy workload where it appear• that 
thia woul1! alao au•tain t.he grade of the poaition or where 9rade 
ia not a (:ontrollin9 factor. Thi• deci1ion •hould be b&•ed 
upon the balanci~9 of all relevant factors including the eztent of 
t.he ac::tuid workload involved in coordinating- enforc::•ment fimc:tiona. 
S•• the po1ition d~~~-iption• attached &1 Tab1 I and J. 

l. The Reason tor the •senior Associate• Title. In tho1e 
Re9iona with & Senior Aasoc::iate, the title asenior Aaaoc::iate 
Re9ional <:ounsel for Enforcement Coordination• is preferable to th• 
title •oeputy Regional Counsel for Enforcement Coordination.• Since 
the Senio~ Associate vculd be in c:har9e of cnly one of the media 
teams, it would be confusing to peraons dealinq with the·Office 

! he wero called a •oeputy,• 1ince the commonly-under1tood 
~tion cf a •deputy• i• that he is a auperviaor at a l•v•l 

which is l>etween the 1enior manager and the operatinc; •taff. 
Regional c:ounsels in tho1e Regions would have a cloaer working 
fa:niliari1:y with th• wcr>c of their Offices and cot be cut off 
by a 1epa~ate organizational layer. 

2. Enforceme~t Responsibilities of the Senior Associate. 
The Senio1~ Associate Regional Counsel for Enforcement Coordination 
will be rosponsible for coordinating all enforcement activity 
within t.hu Office of Reqional Counsel. In addition to carryin9 
hi• cwn load of enf~rcement. work, he will ensure that. all enforce• 
ment polic:y guidance from the Off ice cf Le9al and Enforcement. Co~n•el 
11 receivod and di1tri~ut1d to th• other attorney• and the prec;ram 
office•, 1~hat the reportin9 1ystem is kept current with accurate 
data, the~ enforce:t1ent ca1e1 ar~ a1ai9ned t.o t.he appropriate media 
1t4:.."'rney11 (and lead roles ••• iqn'ed where m:::>re than one medium 
11 involvod), that le9ional policy determination• are properly 
staffed from a le9al atandpoint, and that the Office i• 9enerally 
responaivu to t.he enforcement needs cf the Office of IA~al and 
Enforcement Counsel. These enforcement responsibiliti•• are 
apelled cut. in the position description• attached a1 Ta~1 I 
and J. 

3. Actino as Reqional Counsel. The Senior Associate vill · 
~ as tho Re9ional Counsel in the absence of the Regional Counsel. 
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!. Staf~ Attorney Po1itions. Staff attorney1 at th• 
GS-ll lf'vel w1ll be called "General Attorneys.• Staff 

_ attorney1 at the GS-12 and GM-13 level• will be called 
"Aaaiatant Re9icn&l Coun•ela.• 

l. Groupino Staff Attorney in a Media Unit Arranoement. 
Options A and B ;rovide that the ataff attorney• will be 9rouped 
in media unita, each to be led by an Aaaociate le9ional Ccunael 
(except that one media unit will b• led by the Senior Am1ociate 
Re9ional Coun1el for Enforcement Coordination). Although a •taf~ 
attorney will generally wcrk only in th• media area for which ~·~ 
W'1it i1 reapcn•ible, he can, aa needed, be &11i9ned a1 lead 
att.crney in a matter invclvin9 two or more media in which he 
baa experti••· for example, he can take th• .lead on a ca•• 
which has both hazardoua materials and air quality aspect.a. 
Se will &lao rotate amon9 media unit1, •• diacuaaed below. 

2. Groupino Staff Attorney• in a Pool Arranoement. 
Option• C and O provide that a ataff attorney will not Se •••iCJZS•d 
t.c a 1in9le media area, but will be permitted and encoura9ed 
to divide his time between two different media at one time. 
His wor~ will be coordinated and directed by the Ae1ociate1 
(or Senior Aaaociate) with responsibility for the 9iven · 
media areas. As a 1taff attorney develop• expertiae in one 
media area, h• can expand the acope of hi• wcrkload to include 
matters from a second media area. Then, over time, he can 
rotate into a third media area while dropping out of· one of 
the oriqinal areaa. Several le9ional Counaela have already 
tried this pool concept and have reported that it worka well 
and is highly faY'Q~ed by both auperviaora and 1taff att.crneya. 

3. Multi-media Rotation PoliCj'· I wa~t each Reqional 
Counsel to follow a policy of ~otatin9 all ataff attorneys 
through each of the different media areaa. Staff attorney• in 
the unit arrangement will be enco1Ua9ed to move from media 
unit to media unit as needa of the Office and preference• of 
the attorneys permit. Staff attorneys in the pool arrangement 
will obtain multi-media expo1ure aa described a))ove. Associate• 
will be required to maintain careful record• of media aaaignment• 
•o as to ens1Ue that no one ia on the aame track for too long. 
The form ct Attorney Rotation Record to ~· u••d for thi• purpose 
it attached aa Tab L. I believe that thi• policy will, ever 
time, provide all cf our Regional attorneys with a broadly 
based experience, thereby improvin9 the quality of their legal 
advice. 

V. 'n:E B?N'?FITS OF THE M?DIA-O~ItNTtD L?OAL OFFICE. 

The principal benefit• which I expeet to accrue from organizin9 
the Offices of Regional Counael along media line1 arei 

A. One So~ree of Leoal Advice: One Leaal Opinion. 
There will no longer ce two sets of attorneys involved in 
and givin9 legal and other advice on different aspects of 
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the aam~· 1it'2ticn, a practice which has sometimes led to 
confusion within th• A9•ncy and caused diffiei :ty for re9ulated 

-- parties and et,hers in dealing with EPA. · 

B. Aetin9 a1 •counsel to the Situation.• Inatead of 
approaching a problem With 1.n "enforcement" perapect1ve or 
a •general legal• perapective, att.orney1 vill be able tc act aa 
•counael to the aituation.• Thia vill encourage an attorney 
"~ develop and apply a broadened per1pec:t.ive and t.hua improve 
th• quality of hi• overall legal advice. 

c. letter Cccrdinaticn cf Litioaticn. Where an enforcement 
action apawns a counter•auit, counterclaim, or an appeal to 
a Ccurt of Appeala, thereby cauaing an enforcement. caae 
to inYOlve or become a defensive case, the same at.t.orneya will 
handle the matter•• a •aituation,• thereby enauring a proper 
coordination of atrat.egy and a balanced aasesament ot all legal 
implicat.iona. 

g. Better TeanMorx With Regional Procram Staff• and 
Headquarters Attorney•. The Regional pro~ra.m off1ce1 having 
enforce.ment fW'lctiona, the Office of General Coun1el and the 
Off ic:e of Enforcement C~·insel are ea eh organized along media 
linea; it 11 clear that a media-oriented Office of Re9ional 
Coun1el will improve protes1ional ties and working relat.ion•hipa 
with all of the1e 9roup1. Program personnel will always knew 
who their la...yera are. Attorney• are likely to.develop clo••r 
working relation1hip1 wit.h program 1taffs when the 9roup1 are 
working tQgether on many iaaues at. the sa:ne time a1 part of a 
~.am. The 1ame can be 1aid of professional relationships Vit.h 
tadquartcrs lawyers, who will get to know the Reqional attorney• 

~•tter by 1harin9 more working experiences vit.h them. Regional 
attorneys will be available to assist p~·: ;:... am peraonnel in 
developin9 the fact-ual basis for enforcement action•, iri~.!. ·~ding 
aetual field work 1ueh as 1amplin9, in1peetion1, and otn•r 
types of compliance aetivit.i••· Thia will fo1ter a better 
understanding by th• attorneys of t" .. - :-c.l•• of their program 
counterpart.a, thereby promoting cloaer teamwork. 

E. ;Improved I.eqal Expertise of Attorneys. In a functional 
divition, at &ny given time &n attorney must spend hi• time 
trying to keep up with a lar9e number of different 1tatutea 
and r•iul1tion1 9overnin9 all th• media 1erved by that fuzietion. 
In a m"('i ·.· 'riented Office, the attorneys will be allowed t.o 
eonc•ntraea on keepin9 up with ~e9al development• in one or 
at meat t".to media area1 at a time. Attorneys become better 
ex;-rt• in an area when they are allowed to 1pecializ• in 
that area and keep currant on leqal development•· ~e need 
tor Agency attorneys to attain th• greatest level cf expertise 
poaaible ,la incontrovertible. 

F. Jetter Accountability tor teoal Advice. Under the 
proposed ~ystL~. it will be clear who is res~nsi~le 
for all of· the le9al advice in any given aituation. 

G. ~o ~istinctions Arnon9 Groups of Attorneys. ! am 
.d that' there are some Regior.a.:.. attor~eys who have the 
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·perception that, in the past, cne 9roup ct attorneys may have 
'een more highly r99arded and/or better treated than &nether. 
I do not lalow whether there ia any basis for thia pereeption, 
but any all99ed problem will be eliminated by implementing 
thi1 guidance. · 

B. Maximum Utilization cf Attorney Resources. Staff 
attorney• can easily De 1hifted from one type cl work to 
another a1 vcrkload and prioriti•• change. iniia i1 particularly 
true under th• peel arrangement. Furt.her, the new •Y•tem 
eliminate• redundancy and duplication of effort which 
existed under the past 1yst•m: no longer will twc 1et1 of 
attorney• be required to review matters, and the time and 
energy previou1ly needed to coordinate &ncn9 different 1et1 
of attorneys will cow be available for additional le9al 
wcrk. Here are tvo major example• cf hcv the nev arrangement 
will improve efficiency a~d coordinat.ion: 

1. Superfund Site Iasues. One attorney ahould be given 
the legal lead for each Superfund lite. Thia attorney will 
be respcnaible for providing legal advice to the proc;ram mana9er1 
.on all alternative legal strategies for handling ~at ait• 
ao that all of the iasues involved in deciding which ccurae 
of action (enforcement, cooperative agreement, atate action, 
ete.) will be given a consistent legal analyaia. lf enfercement 
action• are initiated, the a&me attorney will handle ~em. 
Conversely, if federal and •tate funds are to.be uaed, the 
'ttorney will advise on the cooperative agreements. The lead 

:torney will be aupported by the apecialiats in ~e varioua 
.. 1edia tea.ms where additional •kill• are needed. 

2. !liminatinq Duplicative Review of SIP Revisions, 
Oelecation Packaces and Other Matters. Whereas, in the paat, 
two aets of attorneys would review SIP revi1ion1, program 
delegations, etc., each for different reaaona, the new role 
of the staff attorney will be to review a atate atatute, 
regulation, etc., both from the point of view of it• general 
compliance with EPA requirements as well •• for it• •enforee
ability. • This should aave a conaideral)le amount of attorney 
time et.herwise 1~n~ on duplicative reviewa and coordination 
&me>ng reviewera. 

VI. PROSU:MS ·WITH S?PAAATION or FUNCTIONS. 

In tho•• rare iftltar.:~f when the Office cf Regional Counael 
might be called upon ~o adviae a deeiaion•m.aker on a p~~:lem 
when it 11.also involved•• an advocate tor the Ageney'1 of~icial 
position, auch a1 in an adjudicatory hearing on a permi~ 
appeal, it may be neeesaary for the the Reqional Coun•el, 
after consultation vith the Office cf General Counsel, to 
make arran9ements for separate attorney repreaentation of 
the different interests. 
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A. Top Priority to Enforcement Work. The Office of 
Reqional Counsel 1a expected to 91ve t.c~ priority t.o enforcament 
wcr~. vh~l• at the •&m• ~~e carryin9 cut. it.I gen•ral le9&l 
duti••· 

B. !1ta~li1hina Lead Attorney Roles in !nfore•ment 
!fattera. Whenever b~h t.h• Off ice of Region~.' Counsel and 
the Of fi~• of Enforcement Counsel are to become involved in 
a partie1.lllar enfcrc:ement. lit.i9ation matt.er, a l•ad attorney 
ahall be aa1i9ned to manage and coordinate the lit.i9at.ion 
ac:tiviti•• according to th• following principle•: . 

1. Lead Attorney Ro.1,• Defined. Saving the lead attorney 
role mean• t.hat. the lead .. ._attorney 1hall generally mana9e t.he 
Agency'• participation int.he conduct of the matter. In 
particular, he 1hall: ·ca) act.•• the liaiaon With th• Department 
cf Justice and/or th• o.s. Attorney on th• matter: (b) coordinate 
the devel1opment of the enforcement 1trateqy and the preparation 
cf all dor:wnenta: and (c) t.a.ke t.he lead· in ne9otiation1 vit.h 
cppoaing l?arties. 

2. Basis for Assicm:nents. The lead attorney role 
ahall be ns1igned en the following ba1i1: 

(a}. Aesional Matters. Normally, the Office of 
Reqional c:ounsel ahall t.ake the lead on matters arising in 

he Re9io~1. except where the Regional Counsel and the 
he appro~iriat.e 1upervi sor vi thin the Off ice cf Enforcement 

Counsel a9ree, after conferrinq at. an early point in t.he develop• 
ment of the matter, that th• matter is 1J:.' overridinq national 
1i9ni!icance and that the lead role should be •••i9ne~ t~ 

· a.n attorney in the Office of Enforc:ament Cc1.inael. In ea••• 
where the Re9ional Counsel and the auperviaor within t.he 
Of !ice of Enforcement Counsel are 1.:.:.~utl~ to agree •• to 
which level 1hould be assig-ned the lead role, th• matt.er 
will be resolved by the Associate Administrator for La9al 
and Enforc~ment. Counsel and Ge~eral Counael. 

(b). !nforeement/Oefensive Mattersr Appeal•· In 
in1tanc:es 'lhera enforcement litigation and defensive litigation 
ariae i.:·.~ ... ving essentially the aame par.ti•• and the 1ame 1et 
of c:irc:ums~ance1, the Aasociate ·.Administrator for Leqal and 
tntorc:ement; Counsel and General Counsel 1h • ! t ~etemine the 
allocation of roles {includinq, where deemed nec:e11ary, the 
establi1hrne1nt of a lead attorney for the entire matter} ao 
as to ensure that both aspects of the matter are properly 
represented and that the positions of the respec:tiye Of fieea 
are well-coordinated. Generally, the Office of General 
Co~nsel (or the appropriate Office of Re9ional Coun1el) 
1hall have the lead on all matters 'be!'Ore ~...s of >.ppe!.ls, 

e\len C1ou;h t.~e lead Cl'l the rre:.t.er was FMQJSly t..a)cz.n 'by 



-ll-

the Office of Enforcement Counsel. The Associate Administrator 
- for Legal and Enforcement Counsel an~ General Counael may 

make ezceptiona to· thi• rule in the caae of individual enforcement 
prec;rama. 

3. Obli;ations to Other Attorneya. 'l'he lead attorney 
ahall provide ct.her Agency attorneys asaigned to the matter with 
adequate opportunities to contribute tc the liti9ation effort, 
including participation •• aupport.in9 counael in the development 
cf the litigation 1t.rate9y, th• preparation cf legal dccwnenta, 
and the conduc:t. of negotiation• wit.h opposing parties. 

VIII. GEN'l:AA.L LEGAL MATTERS: JU:t>.TIONSHIPS WITH OGC. 

The reor9ani&ation vill not change th• working relationahipa 
between t.he Office cf General Counsel and the Offices of 
Regional Counael. All exiatin9 lines of communication and 
all existing procedures 1hculd continue t.c be uaed until 
further not.ice. 

IX. STEPS TO TAX! I~ IHPLEKE~ING TH!S GOII>ANC!. 

A. Interim Stecs. A.a 1tated above, a Region ahoul~ 
t&Jce interim step• towards t.he final reorganization of t.h• 
Off ice of Regional Counsel before the new SES Regional Counael 
is in place. Such ateps may include aueh matters aa aeleeting 
the organi:ational option, making tentative media team leader 
selections, and movin9 attorneys into med~a teams. Speei·fic 
•equests should be directed to me in writing by the incumbent 
e9ional Coun1el or Acting Regional Counsel, together with a 

Qrief e%planation for the proposal. 

B. Reorcanization Plana. When the permanent SES Regional 
Counsel is in place, he should begin at once to prepare a 
reorganization plan for the final implementation cf thia 
guidance. The plan must have the written concurrence of 
t.he Regional Adminia.:.rator. It ahould include at leaat th• 
followin9: 

l. An organization chart ahowinq th• atrueture ot th• 
Office, baaed upon one of the fow: option• attached to this 
memorandum. Larger Reqiona may establish sub-unit• within media 
groups. ll official branch•• or 1ectiona are to be e1tabliahed, 
they should be indicated on th• chart. · 

2. A list of the personnel of the Office~ ahoving their 
current grade levels, title• and areas of reapcnaibility. 

3. A liat of the new poeitions to be establi1hed, 
to9ether with a list of changes, if any, ~o be made in t.he 
attached standard position descriptions. T'he position 
descriptions may be altered to fit unusual situations, but 
no 1uch alteration may be made without my ccncurrenc:e and 
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con1ulta~ion With the Headquarters Personnel Office. Proposed 
changes in th• position descriptions ahould be stated in ~he 
reorganization plan and my approv&l of the plan will be fff'f 

conci.irrence vi.th tl"'•• chan9••· 

4. A brief description cf the procedure• to be 
followed ~~ ••l•ctini per1ocnel ~ fill the newly-created 
pcai t.ionm o 

5. A pla..n for meeting th• needs of any person.nel vhc•• 
e%.istin9 g'l~ade level• and/er 1kill• do not fit into the or9ani
&ational s~ruct~r• to be e•tablished under the reor9anization. 
Individ~al caaes 1hould be diacuaaed with me during th~ preparation 
cf th• ree1~ganiza tion plan. 

6. A timetable for implemen~inq the plan. 

C. S~bmiasion of Reor~anization Plans and Pro sals for 
Interim SU£!.· EaC'·1 SES Regional Counsel ahoul aubmit a f~n&l 
reorganization plan tor my approval within thr•• wee~• after 
the date ot this memorandwn or three week• after th• dnto 
thct he b~9ina work in hi• new position. whichever i• later. 
In legion• where an StS Regional Counsel i• not expeetGd to 
be in plac:e by ~une l, 198,, requests tor approval of interim 
step• ahould be 1ubmittad by that date. 

o. A~oroval of Reoraanization Plans an~ Proposals for 
~nterim St~:.!· I must approve reorganization plans and 
;ropoeals fc>r interim steps 'before they are implemented. Thia 
means that no neY positions may 'be established or personnel 
aeleetiona nade prior to approval. 

• • • 
Question• er:. this qJidanc:e may be referred to Robert c. Thompson, 
Assoc:iate Gu~eral Counael tor Re9ional Coordination, at 382-4148. 
For informlltion and guidanc:e on the legal iaaues ari1in9 out of 
propoaed ptl:aonnel changes, cont.act Gerald B. Yamada at. 755-0768. 
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ONITED STATES ENVIRONMENTAL PROTECTION AGENCY 

OFFICE CF GENERAL COUNSEL 

OFFICES OF REGIONAL CCCNSEL 

BtNCRMAJUC POSITION DESCRIPTION 

GS·ll General Attorney 
(General Attorney) 

NOTE: ~his position description has been reviewed by the 
Headquarters Off ice cf Personnel and baa been 
approved for use in the Off ices of Regional 
Counsel. In cases where the duties of the 
incumbent would not be 1uff iciently de1cribed 
in this benchmark position description, the 
Regional Classification Specialist 11 authorized 
to make a~rropriate changes, after conferring 
the the Headquarters Off ice of Personnel and 
with the concurrence of the General Coun1el. 
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J. Jntrol!uction. 

-- ------. -

General Attorney 
GS-905-11 

Serves a1 a General Attorney in the Off ice of Jlegionai 
Coun1el. Provides legal advice and aaaiatance on legal 
uttera, including enforce1nent utters, arising 'in the Jlegion. 
Advice, a11i1tance and recommendation• are provided to tbe 
aegional Counael, aenior attorneys and Regional program 
aanagera. Baa an attorney-client relationship with all 
Jlegional program aan1ger1 for vhom vork 1• performed and 
with the Office of Enforcement Counael in Beadquarter•. 

JJ. Major Duties and Respon1ibilitie1. 

At thi8 level, the General Attorney will be aa1i9ned to work 
on the least complex an~ routine aatter1 vhich can be resolved 
vith atandard research and analy1i1, and with a -=>derate 
degree of expertise. E1ample1 of thia includes the reviev 
of routine revisions on 1tate implementation plana ander the 
Clean Air Act, participation in preparation of the 1••• complex 
notices of violation and administrative orders,· conduct of the 
le11 complex administrative and judicial litigation,· and 
preparation of advice on routine and le11 complex legal 
i11ue1. 

A. tie;al Research and Problem Resolution.· Jle1earchea 
the legal.questions vhlc~ ariae under regulations, 
lawsuits, enforcement actions, executive orders and 
other admini1trative actions involving aajor rederal 
statutes affecting the Agency's program.a, vbicb say 
include such atatutes aa the Clean Water Act, the Clean 
Air Act1 the Toxic Substances Control Act, the Safe 

. Drinking Water Act, the Resource Conservation and 
Recovery Act, the National Environmental Policy Act, 
the Comprehensive Environmental Response, Compen1ation 
and Liability Act and the Federal Jn1ecticide, Fungicide 
and Rodenticide Act (in each caae aa from time to time 
amended). 

a. General Lelil Advice. Acting through the Regional 
Coun11I or ansociate Regional Counsel, provides the 
Regional Adminiatrator, Deputy Regional Administrator 
and tbe Regional ~ivi1ion1 and Offices vith general 
legal advice concern'ing those Regional aatter1 vhicb 
bave been a11i9ned. 

c. tie;al Advice on Enforcement Mattera. Provides 
legal advice on Regional enforcement matters. Aa1i1t1 
in the preparation of legal correspondence, notices 
cf violation, administrative orders, liti9ation 



General 1u;.~1nnc.r 

GS·90S•ll 

r~!errala and other enforcement documents ana reviews 
tu~h documents for legal suf f icieney and conaiateney vith 
.Ag~ncy legal interpretations and policy 9uidanee. Conduct• 
in·vestigationa into criminal matters in conjunction 
vith Agency criminal inve1tigatory personnel and law 
enforciment agencies. 

». t.e9al Advice to Grant Pro9rams. Provide• legal 
advice to manager• of EPA grant programs, including the 
construction grant• program administered under.Title JI 
cf tbe Clean Water Act. Advi1e1 on the eligibility for 
Agency funding of coat items under Agency grants, including 
coat overruns by contractor• on Agency-funded projects. 
Works closely vith the Agency'• Office of Inspector · 
General in resolving problems arising under audit activities 
and inve1tigation1. Drafts apecial grant condition• to 
cover unusual or unique aituation1. Al1iata atate 
attorneys in interpreting 1tatute1 and regulation• 
administered by the Agency, advising on the handling of 
claims matters and generally aerving the needs of programs 
vhich have been delegated by the Agency to state agencies. 
Prepare• final Agency decisions on bid pr~te•t• ariaing 
~nder 9r1n·~~ procurement. Conduct1 the Re;ion•a participa• 
tion in grant appeal proceedings. 

E. Drafting of Determinations, Re9ul1tion1, Roticea, etc. 
Drafts and reviews final Agency determinations, proposed 
and final regulations, notices and other document• to . 
be published in the Federal Register, including Agency 
ections on state air pollution laws, designations of 
~ole source aquifers under the Safe »rinki~g Water Act, 
~pprovala and authorization• of •tate programs under 
the Clean Water Act, the Clean Air Act, the Resource 

. Ccinaervation and Recovery Act, the Federal lnaecticide, 
Fungicide and Rodenticide Act and other Federal environ• 
me·ntal statutes. 

F. Liti9ation Matters. Coordinate• defensive and enforce• 
~~nt litigation In connection vith 1pecif ic Regional 
w1tter1 arising under the statutes referred to above. 
A111i1ts in t.he conduct of d11covery and prepares drafts 

· of: 1DOtion1, briefs, interrogatories, and other documents 
In connection vith cases in litigation. Worka closely 
.,j,th attorneys in the Off ices of General Counsel and 
Enforcement Counsel at Beadquarter1 and the Department 
0£ :uati~e or D.S. Attorneys. Aa1i1t1 o.s. Attorneys 
~n aeeki.1; .6.ndictment1 in eriminal matter• and in proaecuting 
ouch matte~•· Coordinate• with atate attorneya general. 
lepreaenta the Region in administrative PL~euedlng1 of 
ltl?A and other agencies. 
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General Attorney 
CS-905-ll 

c. Negotiation and Informal Dispute Resolution. Repre1ent1 
·the legion in it• dealings with outside parties, including 
negotiation of bilateral •greements, consent order• and 
judgements, and memoranda of understanding. Represents 
the Region in negotiating the 1ettlement of disputed matter• 
In aany ca1es, this avoids protracted and expen1i•e 
litigation and facilitates expeditiou1 admini1tration 
of Agency prograas. · 

I. Liaison with Offices of General Counsel and Enforcement 
Counsel. Serves as liaison between the Region and the 
Off ~cea cf General Counsel and Enforcement Counael to 
provide •n effective channel of com.municatton in order 
to assure that the Region obtains legal judgments from 
the Off ice cf General Coun1el and policy •dvice from 
the Off ice cf Enforcement Counsel •nd al10 to a11ure 
that .auch Off ices are able to base such judgment• and 
auch advice upon •ccurate perception• of the pertinent 
fact• and Regional program objectives. 

J. Other Duties. Performs other duties as a11i9ned. 

III; Supervi1ory Control1. 

The General Attorney reports to the Regional Coun1el. 
The General Attorney has an attorney-client relationship 
with Regional program managers and the Office of Enforcement 
Counsel in Headquarters. ·Areas of re1port1ibility are assigned 
by the Regional Coun1el. Work assignment• are made by the 
Regional Coun1el or by •enior attorneys who will direct and 
coor~inate the General Attorney'• vork in 1pecific subject 
matter areas• In acme cases, work . performed at the request 
of Regional program managers. The work of the Gen~~al Att,rney · 
is closely aupervi1ed by 1enior attorneys on a ~~~-·~y-ca1e 
basis to assure that a correct approach ia made to research, 
analysis and formulation of l~;~. •~vice. Finished vork 1• 
carefully.reviewed in almost all cases to assure consistency 
with Agency policy, precedential effect and overall quality. 

IV. Qualificaticna. 

1he General Attorney must ha~e the equivalent of a JD 
or LLB degree from an accredited law school and must be a 
member of the bar. Othe~ qualification requirement• aay be 
e1t1bli1hed by the Regional Counsel depending upon the need• 
of the Office. 



ONITED STATES ENVIRONMENTAL PROTECTION AGENCY 

OFFICE OP GENERAL COONSEL 

OFFICES or REGIONAL COUNSEL 

IENCHMARJlt· POSITION DESCRIPTION 

GS-12 General Attorney 
(Aaaiatant Regional Counael) 

NOTE: This position description has been reviewed by the 
Headquarters Off ice of Personnel and baa been 
approved for use in the Off ices of Regional 
Counsel. In cases where the dutie1 of the 

·· incumberit vould not be 1uf f iciently described 
· in this benchmark position description, the 

Regional Classification Speciali1t is authorized 
to make appropriate changes, after conferring 
the the Headquarters Off ice of Per1onnel and 
vith the concurrence of the General Coun1el. 
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I. Introduction. 

General Attorney 
GS-905-12 

Serves as an Assistant Regional Counsel in the Office of 
Regional Counsel. Provides legal advice and aasiatance and 
policy recommendations on legal aattera, including enforcement 
aattera, arising in the Region. Advice, aaaiatance and 
recommendations are provided to the Regional Coun1el, 1enior 
attorneys and Regional program managers. Baa an attorney-client 
relationship with all Regional program managers for whom 
work i• performed and with the Office of Enforcement Counsel 
in Headquarters. 

II •. Major Duties and Respcn1ibilitie1. 

At this level, the A.aai1tant will be assigned to work on 
a broad range of legal problems and issues affecting the Agency•a 
programs. These matter• require a thorough knowledge of appli
cable lava and regulations, and may require extensive legal 
research and analysis, and consideration of complicated 
factual and policy issues. Examples of the1e includes the 
review of a broad range of revisions of state implementation 
plans under the Clean Air Act, preparation of notices of 
violation and administrative orders which affect large amounts 
of money, or involve a broad range of iaauea, and the conduct of 
complicated administrative and judicial litigation. · 

A. Legal Research and Problem Resolution. Researches 
the legal questions which ariae under regulation1, 
lawsuits, enforcement actions, executive orders and 
other administrative actions involving major Federal 
1tatute1 ·affecting the Agency'• programs, which may 
·include auch statutes as the Clean Water Act, the Clean 
Air Act, the Toxic Substances Control Act, the Safe · 
Drinking Water Act, the Resource Conservation and 
Recovery Act, the National Environmental Policy Act, 
the Comprehensive Environmental Response, Compensation 
and Liability Act and the Federal Insecticide, Fungicide 
and Rodenticide Act (in each case as from time to time 
amended). 

B. General Legal Advice and ;olicy Recommendations. 
Acting through the Regional Counsel or an Ilsociate 
Regional c,J:.sel, provides the Regional Adminilt''l' tor, 
Deputy Regional Administrator and the Regio.1::1 Divisions 
and Of fices with general legal advice and policy recom
mendations concerning those Regional matters which have 
been assigned. 



General Attorney 
GS-905-12 

. ~,, Legal Advice and Policy Recommendations on Enforcement 
Matters. Provides legal advice and policy recommendations 
on Re91onal enforcement matters. A11i1t1 in the preparation 
of •ajor legal correspondence, notice• of violation, 
administrative orders, litigation referrals and other· 
enforcement documents and reviews such docume.nta for legal 
•uff iciency and con1i1tency vith Agency legal interpretations 
•~d Policy guidance. Conduct• investigations into criminal 
matters in conjunction vith Agency eriainal investigatory 
personnel and law enforcement agencies. 

~. Legal Advice and Policy Recommendations to Grant 
Programs. Provides legal advice and policy recommendation• 
to managers of EPA grant programs, includin·g the construction 
grants program adminiatered under Title II of the Clean 
Water Act. Adviae• on the eligibility for Agency funding 
of coat items under Agency grants, including coat overruns 
by contractor• on Agency-funded project•. Work• closely 
vith the Agency'• Office of Inspector General in resolving 
problems ari1in9 under audit activitie1 and investigations. 
Drafts apecial grant conditions to cover unusual or 
unique •ituations. Assists atate attorneys in inter• 
preting atatl't4!" and regulations administered by the 
Agency, advi1in9 on the handling of claims matters and 
generally 1erving the needs of programs vhich have been 
delegated by the Agency to state agencies. Prepare• 
final Agency decisions on bid protests ariaing under 
grantee procureMent. Conducts the Region'• participation 
in g~ant appeal proceedings. 

E. Drafting of Determinations, Regulations, Notices, etc. 
Drafts and reviews final Agency determinations, proposed 
and final regulations, noticer ~r~ other document• to 
be published in the Federal Register, includinq Agency 
actions on state air pollution laws, designati~n• of. 
1ole source aquifers under the Safe Drinking Water Act, 
approvals and authorizati~;·;s c.f state programs under 
the Clean Water Act, the Clean Air Act, the Resource 
Conservation and Recovery Act, the Federal Inaecticide, 
Fun9icide and Rodenticide Act and other Federal environ• 
mental atatutes. 

F, titilation Matters. Coordinates defensive and enforce
ment lit gation In connection'vith •pecific Regional 
snattera ari1in9 under"the atatutes referred to above. 
Conduct• di•eovery and prepares !;j"' t.on1, briefs and 
other litigation documents. Appears before Federal 
courts from time to time to conduct trials, bearings 
and oral arguments. Works closely with attorneys in the 
Off ices of General Counsel and Enforcement Counael at 
Headquarters and the Department of Justice er o.s. 
Attorneys. Assists o.s. Attorneys in aeeking indictments 

• 
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General Attorney 
GS-905-12 

in criminal matters and iA proaecuting 1uch matters. 
Coordinates vith 1tate attorneys 9eneral. Jtepre1ents 
the Region in administrative proceedings of EPA and 
other agencies. 

G. Neqotiation and Informal Dislute Resolution. 
Represents the Region in its dea ings with outside 
parties, including negotiation of bilateral a9reement1, 
consent ordera and judgement•, and memoranda of understanding. 
Repre1ent1 the Region in negotiating the 1ettlement of 
diaputed matter1. In many cases, thia avoids protracted 
and expen1ive litigation and facilitates ezpeditiou1 
admini1tration of Agency programs. · 

B. Relresentation of the Region. Represent• the Region 
at con erences and meetings held vith other Federal 
departments and agencies, Congre1sional committees and 

.individual congre11men and 1enator1, the General Accounting 
Office, gov~rnor1 of 1tates and 1taff offices of 9overnor1, 
state and leeal cf!~cial1, representatives of private 
industry 1a1. _ !arm groups, etc. and in this .capaci ·.--. · ~· 
required to give expert legal advice vith respe,t·:~ 
aany novel legal situations and problems ari1ing from 
the administration cf Regional programs. Prepares and 
deliver• te1timony to etate legi1lative bodie1 in connection 
with their deliberations en assumption of responsibilities 
for programs to be delegated by the Agency. 

l. Liaison with Offices of Geineral Counsel and Enforcement 
Counsel. Serves as liaison ~tween the Region and the 
Off ices of General Counsel and Enforcement Counsel to 
provide an effective channel of communication in order 
to assure that the Region obtains legal judgments from 
the Off ice of General Counsel and policy advice from 
·the Off ice ~f Enforcement Counsel and also to a1sure 
that such Off ices •re able to base auch judgments and 
such advice upon accurate perceptions of the pertinent 
facts and Regional program objectives. 

J. Lead Region Matters. Serve• aa a coordinator of 
one or more subject matter areas of interest to the 
Off ice1 of Regional Counsel. ·Maintains specialized 
experti1e in such are4{s] and serves as a consultant to 
ether attorneys in the Agency. May manage a task force 
of Regional attorneys in 1eeking solutions to common 
legal problema er in preparing guidance documents, 
model agreements, regulations, pleadings, etc. ln this 
capacity, serves a1 the liaison between the Office of 
General Counsel and the Off ices cf Regional Coun1el. 
Arranges conference calls, meetings and other means of 
exchanging information among Regional attorneys. 

.. 
• 

• 
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K. Coordination of Work of Junicr Attorneys. Where the 
Ass:lstant is responsible for coordinating the work of 
junior attorney-advisors, the Assistant reviews all 
major efforts to assure that written material i• clear, 
prec:ise and of bigh quality, that work ia completed on 
timo, and that oral presentations, whether before courts 
or other public bodies, are of high quality. 

L. Other t>utie1. Perforaa other duties •• assigned. 

III. SuJ>ervisory Control•. 

The Assistant Regional Counsel reports to the Regional 
Counsel~ The Assistant has an attorney-client relationship 
with Re9Jonal proqram unager1 and the Office of Enforcement 
Counsel in Headquarters. Areas,of responsibility are aaaigned 
by the Regional Counsel. Work assignments are aade by the 
Regional Counsel or by aenior attorneys who will direct and 
coordinate the Assistant'• vork in specific aubject aatter 
areas. In some cases, work is performed at the request of 
Regional program manaqers. Work will be di1cu11ea generally 
vith senior attorneys while in process and fini1hed work 
vill generally be reviewed by •enior attorney• to asaure 
consistency with Agency policy, precedential effect and 
overall quality. 

·IV. Oualifieations. · 

The Assistant must have the equivalent of a JD or 
LLB degre1e from an aeeredi ted law achool and mu1t be a member 
cf the ba:c-. Other qualification requirements may be eatabliahed 
by the Re1;ional Counsel depending upon the needs of the Office. 
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OPPIC!S OP .llGIONAL COUNSEL 

BENCHMAR.X POSITION »ESC~IPTION 

CM-13 General Attorney 
(Aaaiatant Regional Counael) 

BOTEa Thia poaition deaeription haa been reviewed by the 
Headquartera Office of Peraonnel and haa been 
approved for u1e in the Off icea cf Regional 
Counael. In caeea where the dutiea of the 

· incumbent would not be auff ieiently deaeribed 
· in thia benchmark poaition deaeription, the 

Regional Claaaifieation Speeialiat ia authori&ed 
to make appropriate chan9e1, after conferring 
the the Headquarter• Of fiee cf Peraonnel and 
wit.h the concurrence cf the General Counael. 



Version of 3/18/82 

I. Intro·duction. 

General Attorney 
GM-905-13 

............. . ..... , .......... . 

Serves as an Assistant Regional Counsel in the Office of 
Regional Counsel. Provides legal advice and assistance and 
policy recommendations on legal matters, including enforcement 
matters, arising in the Region. Advice, a1si1tance and 
recommendations are provided to the Regional Counsel, aenior 
attorneys and Regional program managers. Bas an attorney-client 
relationship vith all Regional program managers for vbom 
vork is performed and vith the Office of Enforcement Counsel 
in Beadquartera. 

II. Major Duties and Responsibilities. 

At this level, the Assistant vill be assigned to vork on 
highly complex and unusual matters. These mattera require a 
very high degree of expertise on the part of the Assistant and 
may require extensive legal research, by more than one attorney 
and on a number of aubjects, and analysis of a vide variety 
of issues, together with consideration of highly complicated 
factual and policy issues in response to the apecialized 
needs of program clients. Examples of these includes the 
review of highly complex and extremely unusual revisions of 
state implementation plans under the Clean Air Act, participation• 
i~ the preparation of highly complex and unusual notices of ~ 
violation and administrative orders, and the conduct of 
highly complex administrative and judicial litigation. 

A. Legal Research and Problem Resolution. Researches 
the legal questions which arise under regulations, 
lawsuits, enforcement actions, executive orders and 
other administrative actions involving major Federal 
··statutes affecting the Agency• a programs, which may . 
include such statutes as the Clean Water Act, the Clean 
Air Act, the Toxic Substances Control Act, the Safe 
Drinking Water Act, the Resource Conservation and 
Recovery Act, the National Environmental Policy Act, 
the Comprehensive Environmental Response, Compensation 
and Liability Act and the Federal Insecticide, Fungicide 
and Rodenticide Act (in each case as from time to time 
amended). 

B. General Legal Advice and Policy Recoml'T\endations. 
Acting through the Regional Counsel or an.Associate 
Regional Counsel, provides the Regional Administrator, 
Deputy Regional Administrator and the Regional Divisions 
and Offices with general legal advice and policy recom
mendations concerning those Regional matters which have 
been assigned. 
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General Attorney 
GM-905-13 

C. Le al Advice and Polic Recommendations on Enforcement 
Ma'tters. Provides ega advice and po icy recommen at1ons on Regional enforcement matters. Assists in the preparation 
of major legal correspondence, notices of violation, 
ad!!nini1trative orders, litigation referral• anc! other 
en.forcement document• and reviews •uch documents for 
le(gal •ufficiency and consistency vith Agency legal 
in·terpretations and policy guidance. Conduct• inve1ti-
9a·tions into criminal aattera in cof\junction vith Agency 
cr.iminal investigatory peraonnel and law enforcement 
a91encies. . 
D. legal Advice and Policy Recommendations to Grant 
~)grams. Provides legal advice and policy recommendation• to 
ma1~a9ers of EPA grant programs, including the construction 
gr~nta program administered under !itle II of the Clean 
wa~ter· Act. Advises on the eligibility for Agency f\Snding 
of cost items under Agency 9ranta, including coat overruns 
by contractors on Agency-funded projects. Works cloaely 
vi ~th the Agency' 1 Off ice of Inspector General in resolving 
pr<>blems arisin~ under audit activities and inveatigationa. 
Drafts special grant conditions to cover unusual or 
un~que aituations. Assists atate attorneys in inter• 
proting 1tatutes and regulations administered by the 
A.gt!ncy, advising on the handling of claims matters and 
generally serving the needs of programs which have been 
delegated by the Agency to atate agericies. Prepares 
final Agency decisions on bid pro~ests arising under 
grnntee procurement. Conducts the Region's participation 
in grant appeal proceedings. 

E. Drafting of Detenninations, Regulations, Notices, etc.· 
Drnfts and reviews final Agency determinatio •• ~, proposed 
and final regulations, notices and other documents to 
be published in the Fede1 e.'.:. Register, including Agency 
actions on state air pollution laws, designations of 
sole aource aquifers under the Safe Drinking Water Act, 
approvals and authorizations of state programs under 
thtl Clean Water Act, the Clean Air Act, the Resource 
Conservation and Recovery Act, the Federal Insecticide, 
1 ur19icide and Rodentic:ide Act and other Federal environ-
mental atatutea. · 

Fo titivation Matters.. Coordinates defensive and enforce
me~t litigation In connection with specific Regional 
11\at.ters arising under the statutes referred to above. 
Cor.1ducts discovery and prepares motions, briefs and 
ott1er li ti9ation documents. Appears before Federal 
co~rts from time to time to conduct trials, hearings 
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General Attorney 
GH•t05•13 

and oral arguments. Works closely with attorneys in the 
Off ices of General Counsel and Enforcement Counsel at 
Headquarters and the Department of Justice or o.s. . 
Attorneys. Assists o.s. Attorneys in aeeking indictments 
1n criminal matters and 1n prosecuting auch matters. 
Coordinates with state attorneys general. Repre•ent• 
the Region in admini1trative proceedings of EPA and 
other agencies. 

G. Ne9otiation and Informal Dislute Resolution. 
Represents the Region In its dea lngs-with outside 
parties, including negotiation of bilateral agreements, 
consent orders and judgements, and memoranda of understanding. 
Represents the Region in negotiating the settlement of 
disputed matters. In many cases, this avoids protracted 
and expensive litigation and facilitates expeditious 
administration of Agency programs. 

B. Rearin9 Officer Duties. Serves as hearing officer 
in hearing and deciding matters brought before the 
Agency and assists the Regional Administrator in preparing 
formal administrative decisions. Some of these decisions 
(e.g. bid protest decisions arising un.der the construction 
grants program) are final Agency action aubject to · 
direct review in the Federal courts. At the request of 
the Regional Counsel, pe~form5 responsibilities which 
the Administrator has delegated to the Regional Counsel, · 
1uch as ·rendering decisions on confidentiality of business 
information under 40 C.F.R. Part 2, which decisions 
also become final Agency action. 

I. Representation of the Regi~-.. Represents the Region 
~t conferences and meetings held with other Federal 
departments and agencies, Congressional comr.:i~-~~• and 
individual congressmen and senators, the General Accounting 
Office, governors of stat:~ 1~~ staff offices of governors, 
state and local officials, representatives of private 
industry and farm groups, etc. and in this capacity is 
required to give expert legal advice with respect to 
many novel legal situations and problems arising from 
the administration of Regional programs. Prepares and 
e~livers testimony to state l~gislative bodies in connection 
with their deliberations on assumption of responsibilities 
for programs to be delegated by the Agency. 

J. Liaison with Offices of General Counsel and Enforcement 
Counsel. Serves as liaison between the Region and th~ Offices 
of General Counsel and Enforcement Counsel to provide an 
ef feetive channel of communication in order to assure that 
the Region obtains legal judgments from the Office of General 



General Attorney 
GM-905-13 

Co:unsel and policy advice from the Off ice of Enforcement 
'co~nsel and also to assure that auch Offices are able to 
barse auch judgments and auch advice upon accurate perceptions 
of the pertinent facts and Regional prog~am objectives. 

X. Lead Region Matters. Serves as a coordinator of one 
or more aubject matter areas of interest to t·he Offices of 
Re<;ional Co.unael. Maintains apecialized experti•e in 
au(:h area (s J and serves as a consultant to other attorneys 
in the Agency. May manage a task force of Regional attorney• 
in seeking aolutiona to common legal problems or in p~~r•ring 
gu:ldance documents, model agreements, regulations, pleadings, 
etr:. In this capacity, aerves as the liaison between the 
Of Jfice of General Counsel and the Off ices of Regional 
Counsel. Arranges conference calls, meetings and other 
aeans of exchanging information among Regional attorneys. 

·.·· ..•. 
. :·~'.,, 

L. Coordination of Work of Junior Attorneys. Where the 
Asuiatant Is responsible for coordinating the vor.k of 
junior attorney-advisors, the Assistant reviews all 
major efforts to assure that vritten material ia clear, 
prucise and of high quality, that vork is completed on 
tiue, and that oral presentations, vhether before courts 
or other public bodies, are of high quality. 

Mu Other Duties. Performs other duties a1 aaaigned. 

II I. ~:pervisory· Controls. 

'l'he Assistant Regional Counsel reports to the Regional 
Counsel. The Assistant has an attorney-client relationship 
with Regional program managers and the Office of Enforcement 
Counsel in Beadquarters. Areas of responsibility are assigned 
by the Regional Counsel. Work aasi9nmenta are made by the 
Regional Counsel or by senior attorneys who will direct and 
.coordinate the Assistant's work in specific 1ubject matter 
areas. In some cases, work is performed at the request of 
Regional pro9ram mana9ers. Completed work is normally assumed 
to be accurate with respect to legal citations, treatment of 
facts, and other aspects of technical treatment. However, all 
written vork ia subject to review for aoundnesa of approach and 
argument, application of legal principles, and consistency 
vith governing policies, procedures, and regulations of the 
Agency. 

IV. Qualifications. 

The Assistant must have the equivalent of a JD or LLB 
degree from an accredited law school and must be a member of 
the bar. Other qualification requirements may be established 
by the Re9ional Counsel depending upon the needs of the Office. 
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trNIT!:O STATES ENVIRONMENTAL PROTEc:.'TION AGtNCY 

OFFICE OF GESZL\L COCSSEL 

OFFICES CF Jt.ZGIONAL COUNSZL 

BENCHMARK POSITION DESCRIPTION 

GM-14 General Att.orney• 
(Aaaociate Regional Counael) 

ROTE: 'rhi• position deaeription baa been reviewed by the 
Headquarter• Of fiee of Peraonnel and ha• been approved 
for uae in the Offices of Regional Counael. In 
cases where the duties of the incumbent would not be 
aufficiently deacribed in thi1 benchmark po1ition 
description, the Regional Claasification Specialiat 
ia authorized to make appropriate change•, after 
conferring the the Headquarters Off iee of Peraonnel 
and with the concurrence of the General Counael. 

Attached to thi1 position description are two cover aheeta. 
The cover aheet indicating that the position will be 
filled by a GM-13 i• intended for uae in thoae aituationa 
where the incumbent i• not yet entitled to aaawne a 
GH-14 position due to inadequate time in grade. When 
the time in grade requirement• have been fulfille4, 
the incumbent will be eligible for promotion to the 
GM-14 level. The aecond cover aheet may be used at 
t.hat point. " 

•Depending upon the organizational atructure of the Office of 
Regional Counsel, thi1 position could be cla11ified a1 that 
of a Superviaory General Attorney. 
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I. Int~oduction. 

General Attorney* 
GM-905-14 

Serves as an Associate Regional Counsel in the Off ice of 
Regional Counsel. The Associate has responsibility for 
providing legal advice and assistance and policy recommendations 
to the Regional Counsel and Regional program managers in 
aajor areas of re1pon1ibility. The Associate coordinates 
and directs the entire workload of the Off ice in a1signed 
areas of responsibility, and 11 responsible for the work of 
other attorneys in the Off ice who are a11igne~ to work on 
aatters within such areas of responsibility. 

II. Major Duties and Responsibilities. 

At this level, the Associate will be responsible for all 
legal aspects of an entire media area within the Region. The1e 
matters will involve a wide variety of highly complex and 
unusual matters requiring extensive knowledge and a very 
high degree of expertise as well as extensive legal research 
and analysis, t~9ether with consideration of highly complicated 
factual and poliey issues. The Associate will be the principal 
attorney in tt.~ :.e9ion for interpreting for the Regionlll, 
Administrator and the Regional program managers a 1u~!~~~tial . 
body of Agency regulations and defending these regulations 
and Agency actions before Federal trial and appellate courts. 
Matters assigned may have precedential effects, may have the . 
ief f ect of substantially broade~in9 or restricting the Agency• a·. 
activities and may have ~n important impact on major industries 
in the Region, These matters often involve 1ubstantial sums 
cf money and often are rigorously contested by aome of the 
nation's most distinguished, capable and highly paid attorneys. 
The Associate will direct and coordinate the activities of junior 
attorneys assigned to help carry cut the 1peeific elements of 
the Associates duties and responsibilities. 

A. Le9al ~~search and Problem Resolution. Researches 
and resolves the legal questions which arise under all 
regulations, lawsuits, enforcement actions, executive 
orders and other administrative actions involving major 
Federal statutes affecting the Agency's programs, which 
may include (depending upon the specific areas assigned 
by the Regional Counsel) such statutes as the Clean 
Water Act, tbe Clean Air Act,. the Toxic Substances 
Control Act, the Safe .Drinking Water Act, the Resource 
Conservation and Recovery Act, the National Environmental 
Policy Act, the Comprehensive Environmental Response, 
Compensation and Liability Act and the Federal Insecticide, 
Fungicide and Rodenticide Act (in each case as from 
time to time amended). In areas assigned by the Regional 
Counsel, is the focal point within the Region for resolution 

• May be Supervisory General Attorney if appropriate. 
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General Attorney 

GM-905•14 

of legal issues arising under •uch statutes (except for 
matters of national importance which require consultation 
with the Off ices of General Counsel or Enforcement · 
Counsel). 

1... General Leqal Advice and Policy Recommendations. 
Either acting directly or through the Regional Counsel, 
di~ectly, provides the Regional Administrator, Deputy 
leuional Administrator and the Jlegional J)iviaion• and 
Of~ices with general legal advice and (upon request> 
pojlicy recommendations concerning those Regional programs, 
opurations and activities in areas assigned.by the 
Re~Jional Counsel 10 that their major deci1ion1 are made 
with applicable legal considerations in mind • 

.. 
C.. Leqal Advice ·:·and Policy Recommendations on Enforcement 
Mat:ters. Provides legal advice and policy recommendations 
i'C)the Regional program managers responsible for enforcement 
matters. Assists in the preparation of major legal 
coi~respondence, notices of violation, admini1trati•e 
orclers, -litigation referrals and other enforcement 
doc:uments and reviews •uch documents for legal au ff ic:iency 
ancl consistency with Agency legal interpretations and 
policy guidance. Is responsible for assuring that the 
Ag~ncy'a centralized data reporting 1y1tem~ are kept 
cui:rent with information on Regional enforcement matters.·. 
Cor1ducts investigations into criminal matters in conjunction 
with agency criminal investigatory personnel and law· 
enforcement agencies. 

D. Le9al'Adviee and Policy Recommendations to Grant 
Prc>grams. Provides legal advice and policy recommendations 
tO"'"managers of Agency grant programs, including the 
co~struction grants program administered under ~itle II 
of the Clean Water Act. Advises on the eligibility for 
Agency funding of cost items under Agency grants, including_ 
co~t overruns by contractors on Agency-funded projects. 
Woz·ks closely vi th the Agency •s Office of Inspector 
Ger.1eral in resolving problems arising under audit activities 
ancl investigations. Drafts apecial grant condition• to 
coyer unusual or unique situations. Assists •tate 
attorneys in interpreting statutes and requlations _ 
administered by the A~eney, advising on the handling of 
cle1ims matters and generally serving the needs of programs 
which have been delegated by the Agency to state agencies. 
Pr~pares final Agency decisions on bid protests arising 
un~er grantee procure~ent. Conducts the Re;icn•1 partici
pation in grant appeal proceedings. 
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General Attorney 
GM-905-14 

E. Drafting of Determinations, Requlations, Notices, etc. 
Drafts and reviews final Agency determinations, proposed 
and final regulations, notices and such qther documents 
to be published in the Federal Register, including 
Agency actions on state air pollution plans, designations 
of aole aource aquifers under the Safe Drinking Water 
Act, approvals and authorization• of atate programs under 
the Clean Water Act, the Clean Air Act, the Resource 
Conservation and Recovery Act, the Federal Insecticide, . 
Fungicide and Rodenticide Act and other Federal environ
mental 1tatutea. 

r. Litigation Matters. Manages and coordinates defen1ive 
and enforcement litigation resulting from the Region'• 
activities under the statutes referred to above. Conducts 
discovery and prepares motions, briefs and other litigation 
documents. Appears before courts from time to time to 
conduct trials, hearings and oral arguments. Works 
cloaely vith the Offices of Enforcement Counsel and 
General Counsel at Headquarters and the Department of 
Justice or c.s. Attorneys. Assists U.S. Attorneys in 
1eeking indictments in criminal matters and in prosecuting 
auch matters. Coordinates vith state attorneys general. 
Represents the Region in administrative proceedings of 
EPA and other agencies. 

G. Negotiation and Informal Di.spute Resolution. Re.presents 
the Region in its dealings with outside parties, including. 
ne9otiation of bilateral agreements, consent orders and 
judgments, and memoranda of understanding. Represents 
the Region in negotiating the 1ettlement of disputed 
matters 10 as to avoid protracted and expensive litigation 
and facilitate expeditious administration of Agency 
.programs. 

B. Hearing Officer Duties. Serves as hearing officer 
in hearing and decidin9 matters brought before the 
Agency and assists the Regional Administrator in preparing 
formal administrative deciaions. Some of these decisions 
(e.g. bid protest decisions arising under the construction 
grant• program) are final Agency action 1ubject to 
direct review in th• Federal ~ourts. At the request of 
the Regional Counsel,. performs responaibili ties vhich 
the Administrator has delegated to the Regional Counsel, 
1uch as rendering decisions on confidentiality of business 
information under 40 C.F.R. Part 2, which decisions 
also become final Agency action. 

I. Representation of the Region. Represents the Region 
at conferences and meetings held with other Federal 
departments and agencies, Congressional committees and 
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Individual congressmen and aenators, the General Accounting 
Off ice, governors of states and staff offices of governors, 
state and local official•, representatives of private~ 
industry ana farm groups, etc. and in thi• capacity ia· 
required to give expert legal advice vith respect to 
many novel legal aituations and problems arising from 
the administration of Regional programs. Prepares and 
delivers advice and testimony to atate legialative bodies 
in connection with their deliberations on assumption of 
responsibilities for ~rograms to be delegated by the 
Agency. 

J. Liaison vith Offices of General Counsel and Enforcement 
Counsel. Serves as liaison between the Region and the 
~i'Cii of General Counsel and Enforcement Counsel to 

· pro·vide an effecti·v·e channel of communication in order 
to il&sure that the Region obtains legal judgments from 
the Off ice of General Counsel and policy advice from 
the Off ice of Enforcement Counsel and also to assure 
tha!~ •uch Offices are able to base aueh judgments and 
auch advice upon accurate perceptions of the pertinent 
fac~s and Regional program objectives. · 

K. Coordinating and Directing Legal Work. Coordinates 
and directs the work of one or more junior attorney
advS.sors. Makes day•to-day work assignment• and reviews 
all major efforts of such attorney-advisors. The review 
functions include ensuring that (1) written material 11 
cle~r, precise, and of high quality, (2) vork is completed 
on time, (3) prompt advice is provided to the Re9ional 
mana1gers of programs within assi~ned areas, and 
(4) oral presentations, whether ~~fore courts or other 
public bodies, are cf high quali:.y. Participates in 
the recruiting and hiring of attorneys, and p-~~~dea 
~ttorney-advisors under s~pervision with opportunities 
for professional growth t~~~ 11 9"\ work experience and · 
training. Assists the Reg:onal Counsel in conducting 
perfo~manee evaluations of junior attorney-adviaors. 

L. .Lead Region Matters. Serves as a national legal 
expert in one or more subject matter areas of interest 
to the Off ices of Regional Counsel. Maintains 1peeialize~ 
expertise in such areatsJ and ~erves as a consultant to 
other attorneys in the. Agency. May.manage a tas~ force 
of R·egional attorneys in seeking solutions to common 
legal problems or in preparing guidance documents, 
mode.l agreements, regulations, pleadings, etc. In this 
capacity, serves as the liaison between the Office of 
Gene~al Counsel and the Offices of Regional Counsel. 
Arranges conference calls, meetings and other means of 
exchanging information among Regional attorneys. 
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M. Other Duties. Performs other duties as a1signed. 

III. Supervisory Controls. 

Tbe Associate reports to the Regional Counsel and 
bas an attorney-client relationship with all Regional program 
manager• for whom work i• performed and with the Office of 
Enforcement at Beadquartera. Areas of re1pon1ibility are 
assigned by the Regional Counsel, and within those areas of 
responsibility the Associate has wide latitude in prioritizing 
workload, directing and coordinating the efforts of ataff 
members, conducting research, preparing document• and exerciaing 
judgment and initiative in completing assignment• and making 
legal judgments and policy recommendations. Legal advice, 
policy recommendations and advocacy during adversarial pro
ceedings are normally considered expert. Within assigned 
areas of responsibility, the Associate accepts work reque1t1 
directly from Regional program managers. The Associate is 
expected to represent the Re9iona1·coun1el from time to time 
in areas of assigned responsibility, although consultation 
and discussion vith the Regional Counsel 11 required vhen 
necessary in connection vith major legal judgment• or policy 
recommendations. Completed vork 11 reviewable for consistency 
vith Agency policy, precedential effect and overall quality. 
The Associate is expected to rotate areas of asiigned.responsi
bflity with other Associates within the Office of Regional · 
Counsel from time· to time. The Regional Counsel is to be 
consulted generally on matters arising in the cour1e of 
coordinating and directing the vork of junior attorneys vho 
work in the assigned areas of respo~sibility. 

IV. Oualificaticns. 

The Associate must have t~~ eauivalent of a JD or LLB 
degree from an accredited law school and be a member of the 
bar. Other qualif ieations requirements may be established 
by the Regional Counsel, depending upon the needs of the 
Off ice. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

OPFIC!! OP GENERAL COtJHS!L 

OFPIC!S OP REGIONAL COUNSEL 

BENCR~RX POSITION C!SCR!PTION 

GH-14 General Attorney• 
(Senior Ataociate Regional Counael for Enforcament) 

Tll I 

NOTE: Thia position description ha1 been reviewed by the 
Beadquartera Office of Peraonnel and haa been approved 
for u1e in the Of fices of Regional Counael. In 
ca1es wt-iere the duties of the incumbent would not be 
aufficiently described in this benchmark poaition 
description, the Regional Clasaifieation Specialist 
i• authorized to make appropriate changea, after 
conferring the the Headquarter• Office of Peraonnel 
and with the concurrence of the General Counael. 

Attached to t.hi1 position deacription are two cover aheeta._ 
'l'he cover aheet indicating t.hat the po1ition vill be 
filled by a GH-13 i• intended for uae in t.hoae aituationa 
where the incumbent ia not yet entitled t.o aaawne a 
GM-14 position due t.o inadequate time in grade. When 
the time in grade re~uirementa have been fulfilled, 
the ineWtlbent will be eligible for promotion t.o ·~e 
GH-14 level. The aeeond cover aheet may·t~-~'ed at 
that point. 

•Depending upon the organizational atrueture of the Office of 
Regional Counsel, thi• position could be classified aa that 
of a Superviaory General Attorney. 
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GH-905-14 

I. Introduction. 

Serves as the Senior Associate Regional Counsel for En
forcement in the Off ice of Regional Counsel. The Senior 
Associate bas reaponsibility for providing legal advice and ~ 
assistance and policy recommendations to the Regional Counsel 
and Regional program managers in major areas of responsibility, 
including coordination of all enforcement activities within 
the Office. The Senior Associate coordinates and directs 
the entire workload of the Office in assigned areas of reapon
aibili ty and is responsible for the work of other attorneys 
in the Off ice who are assigned to work on matters within 
such areas of responsibility. The Senior Associate acts as 
the Regional Counsel when the Regional Counsel ia out of the 
office. 

?I. Major Duties and Responsibilities. 

At this level, the Senior Associate will be responsible 
for all legal aspects of an entire media area within the 
Region, together with coordination of all enforcement activities 
of the Off ice. These matters will involve a wide variety of 
highly complex and unusual matters requiring extensive knowledge 
and a very high degree of expertise as well as extensive 
legal research and analysis, together with. consideration of 
highly complicated factual and policy issues. The Senior 
Associate will b~ the ~rincipal ~ttorney in the Region for 
interpreting for the Regional Admir.istrator and the Regional 
program managers a substantial body of Agency regulations 
and defending these regulations and Agency actions before 
Federal trial and appellate courts. Matters assigned may 
have precedential effects, may have the effect of substantially 
broadening or restricting the Agency's activities and may 
have an important impact on major industries in the Region. 
These matters often involve substantial aums of money and 
often are rigorously contested by aome of the nation's most 
distinguished, capable and highly paid attorneys. The Senior 
Associate will direct and coordinate the activities of junior 
attorneys assigned to help carry out the specific elements of 
the Senior Associates duties and responsibilities. 

A. Coordination of Epforcement Matters. 

1. Exeertise in Enforcement Matters. Develops and 
mainta1ns expertise in all Agency enforcement 
policies, including guidance on prioritization of 
enforcement actions, development of enforcement 
cases, preparation of administrative letters and 
orders, preparation of ~itigation referral packages, 
management of litigation matters, negotiation and 

• May be Supervisory General Attorney if appropria~e. 
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aettlement of case, etc. 

2. Liaison with the Office of Enforcement Counsel. 
Acts as the Region's princ1pal liaison attorney 
with the Office of Enforcement Coun1el. Receives 
,uidance from the Off ice of Enforcement Counsel 
and transmit• it to the other attorneys in the 
Office of Regional Counsel. Keeps the Office of 
Enforcement Counsel informed on Regional aatters, 
as needed. Attends briefings and training aeasions 
as needed. 

3. Liaison with other Legal Offices. Acta as 
the liaison W·ith other Offices of Regional Counsel 
on the development of enforcement policies and 
procedures in connection with lead Region effort•. 
Acts as liaison with the Department of Justice, 
the affected o.s. Attorneys and the Attorneys 
General of atates within the Region on overall 
enforcement policy and procedural matter1. 

4. Development cf Regional Enforcement Policies 
and Procedures. Assists Regional program managers 
In developing Regional enforcement policiea and 
procedures and reviews such policies and procedures . 
for consistency with national policies and procedures. 
This work is done in coordination with the Associate 
Regional Counsels for the other major areas of 
responsibility within the Office of Regional Counsel. 

5. Coordination of Enforcement Matters in Off ice 
of Regional Counsel. Is responsible for informing 
the other Associate Regional Counsels of developments 
in enforcement policy. Coordinates legal work 
on enforcement matter& being handled' by the Office 
cf Regional Counsel 10 as to assure that all 
enforcement activities are consistent with national 
policies and procedures. Maintains files on 
current enforcement policies. 

6. Multi-media Enforcement Case Assignments. 
Reviews enf orceme'nt matters in vol vin9 more than 
one major area of responsibility and makes 1~~om
mendations to the Regional Counsel as ~c· -.rhich 
Associate Regional Counsel ahould be given the 
lead responsibility for handling the matter. 
Reviews the handling of multi-media enforcement 
matters ao as to assure adequate coordination 
within the Office. 
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7. Review of Resources Available for Enforcement 
Le9al Services. Periodically reviews the allocation 
of resources for enforcement matters witbin the 
Office of Regional Counsel and aakea recommendations 
to the Regional Counsel for obtaining adequate 
resources to meet the requirements of the Region'• 
enforcement efforta. . 

8. Coordination of Criminal Investigators. Coordinatea 
the vork of any criminal investigatory personnel who 
are assigned to the Office. Ensure• that auch peraonnel 
attend to the highest priority matters in the Region, 
that they are assigned 1taf f attorneys to work with 
them to assist in proper case development, and that 
·they properly coordinate their activities with the 
Office of Inspector General. 

B. Acting Regional Counsel Duties. Acta as the Regional 
Counsel when the Regional Counsel is out of the Office. 

C. Legal Research and Problem Resolution. Researches 
and resolves the legal questions which arise under all 
regulations, lawsuits, enforcement actions, executive. 
·orders and other administrative actions involving major 
Federal statutes affecting the Agency's programs, which 

· may include ldepending ~pon ~he specific areas assigned 
by the Regional Counsel) such statutes as the Clean 
Water Act, the Clean Air Act, the Toxic Substances 
Control Act, the Safe DrinkinQ Water Aet, the Resource 
Conservation and Recovery Act, the National Environmental 
Policy Act, the Comprehensive Environmental Fe~?~nse, 
tompensation and Liability Act and the Fe~eral Insecticide, 
Fungicide and Rodenticide let (in each case as from · 
time to time amended). In areas assigned by the Regional 
Counsel, is the focal point within the Region for resolution 
cf legal issues arising under such 1tatutes (except for 
matters of national importance which require consultation 
with the Offices cf General Counsel or Enforcement 
Counsel). 

D. General Le al Adv ce and Polle Recommendations. 
Either act1ng direct y or through the Reg1ona ounsel, 
directly, provides the Regional Administrator, Deputy 
Regional Administrator and the Regional Divisions and 
Off ices vith general legal advice and (upon request) 
policy recommendations concerning those Regional programs, 
operations and activities in areas assigned by the 
Regional Counsel so that their major decisions are made 
with applicable legal considerations in mind. 
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E. Legal Advice and Polica Recommendations on Enforcement 
!!!!l!!!.• Provides legal a vice and policy recommendations 
to the Regional program managers responsible for enforcement 
matters. Assists in the preparation of major legal 
correspondence, notices of violation, adminiatrative 
orders, litigation referrals and other enforcement 
doc~umenta and reviews •uch documents for legal 1ufficiency 
an~ consistency with Agency legal interpretation• and 
policy guidance. Ia responsible for assuring that the 
Agency'• centralized data reporting •y•tems are kept 
current with information on Regional enforcement matters. 
Conducts investigations into criminal matte~• in conjunction 
with agency crim~nal investigatory peraonnel and law 
enforcement agenelea. 

r. Legal Advice and Policy ~econunendations to Grant 
Programs. Provides legal advice and policy recommendation• 
to managers of Agency grant programs, including the 
construct! c ~ :Jrants program administered under Tit.l~ tI 
of the Clean Water Act. Advises on the elfgibil~ty ~or 

·Agency funding of cost items under Agency 9rant1, includin9 
cost overruns by contractora on Agency-funded projects. 
Works closely with the Agency's Office of Inspector 
General in resolving problems arising under .audit activities: 
and investigations. Drafts special grant conditions to • 
cov~r unusual or unique situations. Assists state · 
attorneys in interpreting statutes and regulations 
administered by the Agency, advising on the handling of 
claims matters and generally 1erving the needs of programs 
whi:eh have been delegated by the Agency to state agencies. 
Pre~ares final Agency decisions on bid protests arising 
und~r grantee procurement. Conducts the Region'• partici
pat,ion in grant appeal proceedings. 

G. Drafting of Determinations, Regulations, Notices, etc. 
Drafts and reviews final Agency determinations, proposed 
and final regulations, notices and •uch other documents 
to ~e published in the Federal Register, including 
Agency actions on state air pollution plans, designations 
of 11ole source aquifers under the Safe Drinking Water 
Act, approvals and authorizations of state programs under 
the Clean Water Act, the Clean Air Act, the Resource 
Connserva ti on and Recovery Act, the Federal Insecticide, 
Fun13icide and Rodenticide Act and other Federal environ
men~al 1tatutes. 

B. ~itigation Matters. Manages and coordinates defensive 
and enforcement litigation resulting from the Region's 
aet~vities under the statutes referred to above. Conducts 
dis(:overy and prepares motions, briefs and other litigation 
documents. Appears before courts from time to time to 
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conduct t·rial1, hearings and oral arguments. Works 
closely with the Offices of Enforcement Counsel and 
General Counsel at Headquarters and the Department of 
Justice or o.s. Attorneys. Assists o.s. Attorneys in 
aeeking indictments in criminal aatter• and in proaecuting 
•uch matters. Coordinates with atate attorneys general. 
Represents the Region in administrative proceedings of 
EPA and other agencies. · 

I. Ne9otiation and Informal Dispute Resolution. Repreaenta 
the Region in its dealings with outside parties, including 
negotiation of bilateral agreements, consent orders and 
judgments, and memoranda of understanding. Represents 
the Region in negotiating the settlement of disputed 
matters so as to avoid protracted and expensive litigation 
and facilitate expeditious administration of Agency 
programs. 

J. Bearin9 Officer t>uties. Serves as bearing officer 
in hearing and deciding matters brought before the 
Agency and assists the Regional Administrator in preparing 
formal administrative decisions. Some of these deci1ions 
(e.g. bid protest decisions arising under the con1truction 
grants program) are final Agency action subject to 
direct review in the Federal courts. At the request of 
the ·Regional Counsel, ·performs responsibilities which· 
the Administrator bas delegated to·the Regional C~unsel, 
such as rendering decisions on confidentiality of business 
information under 40 C.F.R. Part 2, Which decisions 
also become final Agency action • 

. l. Representation of the Re9ion. Represents the Region 
·at conferences and meetings held with other Federal 
departments and agencies, Congressional committees and 
individual congressmen and senators, the General Accounting 
Office, governors of states and staff offices of governors, 
state and local officials, representatives of private 
industry and farm groups, etc. and in this capacity i• 
required to give expert legal advice with respect to 
many novel legal situations and problems arising from 
the administration of Regional programs. Prepares and 
delivers advice and testimony to state legislative bodies 
in connection with their deliberations on assumption of 
responsibilities for programs to ue delegated by the 
Agency. 

L. Liaison with Offices of General Counsel and Enforcement 
Counsel. Serves as liaison between the Region and the 
Off ices of General Counsel and Enforcement Counsel to 
provide an effective channel of communication in order 
to assure that the Region obtains legal judgments from 
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the Office of General Counsel and Policy advice from 
the Of fiee of Enforcement Counsel and also to assure 
that auch Of fices ~re able to base auch judgment• and 
auch advice UPon accurate perceptions of the pertinent 
facts and Regional program objectives. 

M. Coordinating and Directing Legal Work. Coordinates 
and directs the work of one or more junior attorney• 
advi1ors. Makes day-to-day work a1si9nment1 and reviewa 
all major efforts of auch attorney-advisors. The review 
functions include ensuring that (1) written material ia 
clear, precise, and of high quality, (2) work 11 completed 
on time, (3) promp~· advice is provided to the Regional 
managers of programs within assigned areas, and 
(4) oral presentations, whether before courts or other 
public bodies, are of high quality. Participates in 
the recruiting and hiring of attorneys, and provides 
attorney-advisors under supervision with opportunities 
for professional growth through work experience and 
training. Assists the Regional Counsel in conducting 

·performance evaluations of junior attorney-adviaors. 

N. Lead Region Matters. Serves as a national legal 
expert in one or more subject matter areas of interest 
to the Offices of Regional Counsel. Maintains 1pecialized. 
expertise in auch area{sl and aerves as a consultant to · 
other attorneys in the Agency. May. manage a task force 
of .Regional attorneys in seeking aolutions to 'Common 
legal problems or in preparing guidance documents, 
model agreements, regulations, pleadings, etc. In this 
capacity, serves as the liaison between the Office of 
.Gen~ral Counsel and the Off ices of Regional Counsel. 
ArrAnges conferen~e calls, meetings and other means of 
exc:hang ing information among Regional attorneys. · 

o. Other Duties. Performs other duties as assigned. 

III. ~eervisory Controls. 

The Senior Associate reports to the Regional Counsel and 
has an n·ttorney-c:lient rel~tionship with all Regional program 
managers for whom work is performed and with the Office of 
Enforcem(ent at Headquarters. Areas of responsibility are 
assigned by the Regional Counsel, and within those areas of 
responsi~ility the Senior Associate has wide latitude in prior
itizing workload, directing and coordinating the efforts cf 
staff members, conducting research, preparing documents and 
exercisin9 jud9ment and initiative in completing assignments 
and maki:ng legal judgments and policy recommendations. 
Legal ad 11r'ice, policy recommendations and advocacy during 
adversar.ial proceedings are nonnally considered expert. 
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Within assigned areas of responsibility, the Senior Associate 
accepts work requests directly from Regional program managers. 
The Senior Associate is expected to act as the Regional Counsel 
when the Regional Counsel ia out of the office. The Senior 
A1aociate ia al10 expected to repre1ent the Regional Counsel 
from time to time in areas of assigned responsibility, although 
consultation and discuaaion with the Regional Counsel i• 
required when necessary in connection with aajor legal judqmenta 
or policy recommendations. Completed work ii reviewable for 
consistency with Agency Policy, precedential effect and 
overall quality. The Senior Associate i1 expected to rotate 
areas of assigned responsibility with other Senior Associate• 
within the Office of Regional Counsel from time to time. 
The Regional Counsel ia to be consulted 9enerally on matters 
arising in the course of coordinating and directing the work 
of junior·attorneys vho vork in the assigned areas of reapon
aibility. 

IV. Oualifieations. 

The Senior Associate must have the equivalent of a JD or LLB 
degree from an accredited law 1chool and be a member of the 
bar. Other qualifications requirements may be establi1hed 
by the Regional Counsel, depending upon the needs of the 
Off ice. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

OFPIC! or GENERAL COUNSEL 

OFFIC!S OF Jl!GIONAL COUllSEL 

BENCHMARX POSITION ~ESClUPTION 

GM-15 General Attorney• 
(Senior Alaociate Regional Counael for Enforcement) 

. . .. . .. ··- ........ . 

· ROTE: 'l'hi• position deaeription has been reviewed by the 
Headquarter• Office of Peraonn.el and has been approved 
for uae in the Offiee1 of Regional Counael. · In 
caae1 where the duties of the incumbent would not be 
auff ieiently deaeribed in thia benchmark poaition 
deaeription, the Regional Claa1ification Speeiali1t 
is authorized to make appropriate changea, after 
conferring the t.he Readquartera Office of Peraonnel 
and vi.th the concurrence cf the General Ccunael. 

Attached to thi• position de1eription are two cover aheeta. 
The cover aheet indicating that the po1ition will be 
filled by a GM-14 ia intended for u1e in t.hoae aituationa 
where the incumbent ia not yet entitled t.o aa1wne a 
CH-14 position due to inadequate time in grade. When 
the time in grade requirement• have been fulfilled, 
the incu~bent will be eligible for promotion t.o the 
CH-15 level. The aeeond cover aheet may be uaed at 
that point. · 

•Depending upon the organizational atrueture of the Office of 
Regional Counsel, this position could be ela11ified a1 that 
of a Supervisory General Attorney. 
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Version of 3/18/82 

I. Introduction. 

General Attorney* 
GM-905-15 

Serves as the Senior Associate Regional Counsel for Enforce
•ent in the Office of Regional Counsel. The Senior Aaaociate 
bas responsibility for providing legal advice and a1siatance 
and policy recommendations to the Regional Counsel and 
Regional program managers in major areas of re1ponsibility, 
including one or more major areas of national lead region 
responsibility and coordination of all enforcement activities 
within the Office. The Senior Associate coordinates and 
directs the entire workload of the Off ice in assigned areas 
of responsibility, and is responsible for the work of other 
attorneys in the Office who are assigned to work on matters 
within such· areas of responsibility. The Senior Associate 
acts as the Regional Counsel when the Regional Counsel is 
out of the Office. 

II. Major Duties en~ Responsibilities. 

The Senior Associate will be responsible for all legal 
aspects of an entire media area within the Region, together with 
one or more major national lead region responsibilities and 
coordination of all enforcement activities of the Office. 
The Senior Associate'& responsibilities include the most 
complex, difficult, and important matters to be handled by 
the Office, requiring extensive knowledge and a very high 
degree of expertise. These matters often require extensive 
legal research. and analysis, togethrr .. 1th consideration of 
highly complicated factual and policy issues. The Senior 
Associate will be the principal attorney in the R~~i.:.:, for 
interpreting for the Regional Administrator and the Regional 
program managers a 1ubstantial ·';;"..JC..f of Agency regulations 
and defending these regulations and Agency actions before· 
Federal trial and appellate courts. Matters assigned may 
have prccedential effects, may have the effect of 1ub1tantially 
broadening or restricting the Agency's activities and may 
have an important impact on major industries in the Region. 
'l'hcre r .. atters often involve substantial aums of money and 
often are rigorously contested by 1ome of the nation's moat 
distinguished, capable and highly paid attorneys. 'l'he Senior 
Associate will direct and coordinate the activities of junior 
attorneys assigned to help carry out the 1pecific elements 
of the Senior Associate'• duties and responsibilities. 

A. Major Lead Region Matters. Serves as a national 
legal expert in one or more major subject matter areas. 
'l'hese areas involve highly complex matters relating to 

• May be Supervisory General Attorney if appropriate 
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General Attorney 

GH-905-15 

1i9nlficant aspects of the Agency'• policies and · 
programs •nd require a very high degree of expertise. 
Maintains apecialized •xpertise in such area[s] and 
aerves as a consultant to other attorneys in the 
Agency. May manage a task force of Regional attorneys 
in 1eekin9 1olution1 to common legal problems or in 
preparing guidance documents, model agreements, regulations, 
pleadings, etc. In this capacity, aerves aa the 
liaiaon between the Off ice of General Counsel and the 
Off ices of Regional Counsel. Arranges conference 
call1, meetings and other aeana of exchanging information 
among Regional attorneys. 

B. Coordination of Enforcement Matters. 

1. Ex~ertise in Enforcement Matters. Develops and 
mainta1ns expertise in all Agency enforcement 
Policies, including guidance on prioritization of 
enforeem~nt actions, development of enforcement 
cases, ~~eparation of administrative letters and 
orders, preparation of litigation referral pa~~a~es, 
management of litigation matters, negotiation· and 
1ettlement of cases, etc. 

2. Liaison with the Office of inforcement Counsel. 
Acts as the Region's principal liaison attorney 
with the Off ice of Enforcement Counsel. Receives 
guidance from the Off ice of Enforcement Counsel 
and transmits it to the other attorneys in the 
Off ice of Regional Counsel. Keeps the Office of 
Enforcement Counsel informed on Regional matters, 
as needed. Attends briefings and training •esaions 
as needed. 

3. L~~ison with other Leqal Offices. Acts as · 
the liaison with other Offices of Regional Counsel 
on the development of enforcement policies and 
procedures in connection with lead Region efforts •. 
Acts as liaison with the Department of Justice, 
the affected u.s. Attorneys and the Attorneys 
General of states within the Region on overall 
enforcement policy and procedural matters. 

4. Development of Regional Enforcement Policies 
and Proceoures. Assists Regional program managers 
in developing Regional enforcement policies and 
procedures and reviews such policies and procedures 
for consistency with national policies and procedures. 
This work is done in coordination with the Associate 
Regional Counsels for the other major areas of 
responsibility within the Office of Regional Counsel. 
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General Attorney 
GM-905-15 

5. Coordination of Enforcement Matters in Office 
of Regional Counsel. Is responsible ·for informing 
the other Associate Regional Counael• of developments 
in enforcement policy. Coordinates legal work 
on enforcement matters being handled by tbe Office 
of Regional Counsel ao as to aaaure that all 
enforcement activities are con1i1tent with national 
policies and procedures. Maintains fil•• on 
current enforcement policies. 

6. Multi-media Enforcement Case Assignments. 
Reviews enforcement matters involving.more than 
one major area of responsibility and makes recom
mendations to the Regional Counsel as to which 
Aas~ciate Regional Counsel ahould be given the 

·1ead responsibility for handling the matter. 
Reviews the handling of multi-media enforcement 
matters 10 as to assure adequate coordination 
within the Office. 

7. Review of Resources Available for Enforcement 
Legal Services. Periodically reviews the allocation 
of resources for enforcement matter• within the · 
Off ice of Regional Counsel and makes recommendations 
to the ~egional Counsel for obtaining adequate 
resources to meet the requirements of the Region'• 
enforcement efforts. 

8. Coordination of Criminal" Investigators. Coordinates 
the work of any criminal investigatory personnel vho 
are· assigned to the Office. Ensures .that auch personnel 
attend to the highest priority matters in the Region, 
that they are assigned ataff attorneys to work with 
them to assist in proper case development, and that 
they properly coordinate their activities vith the 

-· Off ice of Inspector General. -. . . . -
c. Acting Regional Counsel Duties. Acta as the Regional 
Counsel when the Regional Counsel i1 out of the Office. 

D. Legal Research and Problem'.Resolution. Researches 
and resolves the legal questions which arise under all 
regulations, lawsuits, enforcement actions, executive 
orders and other administrative a~tions involving major 
Federal statutes affecting the Agency's programs, which 
may include (depending upon the specific areas assigned 
by the Regional Counsel) such statutes as the Clean 
Water Act, the Clean Air Act, the Toxic Substances 

. 



General Attorney 
GM-905-15 

'co~trol Act, the Safe Drinking Water Act, the Resource 
Cor.1servation and Recovery Act, the National Environmental 
Policy Act, the Comprehensive Environmental Response, . 
Compensation and Liability Act and the F~deral Insecticide, 
Fun19icide and Rodenticide Act (in each case as from 
time to time amended). In areas assigned by the Regional 
Cou.nael, ia the focal Point within the Region for resolution 
of legal issues arising under auch •tatutea (except for 
utters of unusual national importa·nce which require 
consultation with the Offices of General Counsel or 
Enforcement Counsel). 

E. General Legal Advice and Policy Recommendations. 
Either acting through the Regional Counsel, or, at the 
direction of the ~egional Counsel, directly, provides 
the Regional Administrator, Deputy Regional Administrator 
and the Regional Divisions and Off ices with general 
legal advice and (upon request) policy recommendations 
concerning those Regional programs, operations and 
activities in areas assigned by the Regional Counsel ao 
that their major decisions are made vith applicable 
legal considerations in mind. 

F. Legal Advice and Policy Recommenc5ations on Enforcement 
Matters. Provides legal advice and policy recommendations • 
~~Regional program managers responsibl• for enforcement • 
mat'ters. Assists in the preparation of major legal ·. ' 
corre~pondence, notices of· violation, administrative 
crd~rs, litigation referrals and ·other enforcement 
documents and reviews auch documents for legal auf ticieney 
and consistency with Agency legal interpretations and 
pol1cy guidance. In assigned areas, is responsible for 
ass1Jrin9 that the Agency's centralized data reporting 
.ays~ems are kept current with information on Regional 
enfc>rcement matters. Conducts investigations into 
crit~inal matters in conjunction with Agency investigatory 
perGonnel and law enforcement agencies. 

-"· •.. -, 

G. J:iegal Advice and Policy Recommendations to Grant Pr.oqrams: 
Pro,7ides legal advice and policy recommendations to 
mann9er1 of Agency grant programs, including the construction 
grants program administered under Title II of the Clean 
Watur Act. Advises on the eligibility for Agency funding 
of c:ost items under A9eney grants, including cost overruns 
by ~ontractors on Agency-funded projects. Works closely 
vi Ui the Agency's Off ice of Inspect.or General in resolving 
pret>lems arising under audit activities and investigations. 
Drafts special grant conditions to cover unusual er 
uni~tue situations. Assists state attorneys in interpreting 
statutes and regulations administered by the Agency, 
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.advising on the handling of claims matters and generally 
serving the needs of programs which have been delegated 
by the Agency to state agencies. Prepares final Agency 
decisions on bid protests arising under grantee procurement. 
Conducts the Region'• participation in grant appeal 
proceedings. · 

B. Draftin of Determinations, Re ulations, Notices, etc. 
Drafts and reviews ina Agency eterminat ons, propoae 
and final regulations, notices and such other docWDents 
to be published in the Federal Reqister, 'including 
Agency actions on 1tate air pollution plans, designations 
of sole aource aquifers under the Safe Drinking Water 
Act, approvals and authorizations of atate programs under 
the Clean Water Act, the Clean Air Act, the Resource 
Conservation and Recovery Act, the Federal Insecticide, 
Fungicide and-Rodenticide Act and other Federal environ.mental 
statutes. 

I. Litiqation Matters. Manages and.coordinates the 
Region's participation in defensive and enforcement 
litigation resulting from the Region'• activities 
under the atatutes referred to above. Conducts discovery 
and prepares motions, briefs and other litigation documents. 
Appears before courts from time to time to conduct 
trials, hearings and oral arguments. Works closely 
with ·the Off ices of Enforcement Counsel anc5 General 
Counsel at Headquarters and the Department of Justice 
or o.s. Attorneys. Assists o.s. Attorneys in seeking 
indictments in criminal matters and in prosecuting such 
matters. Coordinates with state attorneys 9eneral. 
Represents the Region in administrative proceedings of 
EPA and other agencies. 

• 
~ 

.. ~: 
J. Negotiation an~ lnfonnal Dispute Resolution. Represents 
the Region in its dealings with outside parties, including 
negotiation of bilateral agreements, consent orders and 
judgm·ents, and memoranda of understanding. Represent• . .. 
the Region in negotiating the settlement of diaputec5 
matters ao as to avoid protracted and expensive litigation 
and facilitate expeditious administration of Agency 
programs. 

K. Rearin_s_Officer Dllties. Serves as hearing officer 
in hear1n9 and dec1din9 matters brought before th~ 
Agency and assists the Regional Administra~c: !n preparing 
formal administrative decisions. Some such decisions 
(e.g. bid protest decisions arising under the construction 
grants program) are final Agency action subject to 
direct review in the Federal courts. At the request of 
the Regional Counsel, performs responsibilities which 

... 



General Attorney 
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~he Administrator has delegated to the Regional Counsel, 
•uch as rendering decisions on confidentiality of business 
information under 40 C.F.R. Part 2, which decisions 
also become final Agency action. 

L. Relresentation of the ReSion. Represents.the Region 
at con erences and meetings eld with other Federal 
departments and agencies, Congressional committees and 
individual congressmen and aenatora, the General Accounting 
Office, 9overnor1 of •tates and 1taff offices of ;overnora, 
atate and local officials, represent~tives of private 
industry and farm groups, etc. and in thi·a capacity ia 
required to give expert legal advice with respect to 
many novel legal aituations and problems arising from 
the administration of ~egional programs. Prepares and 
delivers advice and testimony to atate legislative bodies 
in connection vit~'their deliberations on assumption of 
re1pon1ibilities for programs to be delegated by the 
Agency. 

M. Liaison with Offices of General Counsel· and Enforcement 
Counsel. Serves as liaison between the Reiion and the 
?>IITCii of General Counsel and Enforcement Counsel to 
provide an effective channel of communication in order 
to assure that the Region obtains legal judgments from 
the Off iee of General Counsel and policy advice from 
the Off ice of Enforcement Counsel and also to aasure 
that such Off ices are able to base auch judgments and 
auch advice upon accurate perceptions cf the pertinent 
facts ·and Regional program objectives. · 

N. Coordinating and Directing L_@aal Work. Coordinates 
and directs the work of one or ... .:_e attorneys. Makes 
day-to-day work assignments and reviews all m~~or effo~ts 
of such attorneys. The review functions incl~~e ·ensuring 
that (l) written material is clear, precise, &nd of . 
high quality, (2) work is completed on time, (3) prompt 
advice is provided to the Regional managers of programs, 
and (4) oral presentations, whether before courts or 
other public bodies, are of high quality. Participates 
in the recruiting and hiring of attorneys, an~ provides 
attorneys under aupervision with opportunitie~ fer 
professional growth through work experience and training. 
Assists the Regional Counsel in conducting performance 
evaluations ~f junior.attorneys. 

0. Other Duties. Performs other duties as AESigned. 
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General Attorney 
GM-905·15 

III. Supervisory Controls. 

The Senior Associate reports to the Regional Counsel and 
has an attorney-client relationship with all Regional program 
111.anagers for whom work is performed and with the Office of 
Enforcement at Headquarters. Areas of responsibility are 
aaaigned by the Regional Counsel, and within those areas of 
responsibility the Senior Associate has wide latitude in 
prioritizing workload, directing and coordinating the effort• 
of ataff members, conducting research, preparing documents 
and exercising judgment and initiative in completing assignment• 
and making legal judgments and policy recommendations. Legal 
advice, policy recommendations and advocacy during adveraarial 
proceedings are normally considered expert. Within assigned 
areas of responsibility, the Senior Associate accepts work 
requests directly from Regional program managers. The Senior 
Associate .ia expected to act as the Regional Counsel when 
the Regional Counsel ia out of the Off ice. The Senior Associate 
i• also expected to represent the Regional Counsel from time 
to time in areas of assigned responsibility, although consultation 
and discussio~ ··~~h the Regional Counsel are required when 
necessary in connection with major legal judgments or ooltcy 
recommendations. Completed work is reviewable for consistency 
vith Agency policy, precedential effect and overall effectiveness. 
The Senior Associate is expected to rotate areas of ••signed 
responsibility vith other Associates within the Office ~f 
Regional Counsel from.time to time. · 

IV. Qualifications. 

The Senior Associate must have the equivalent of a JD or 
LLB degree and be a member of the bar. Other qualifications 
requirements may be established by the Regional Counsel, 
depending upon the needs of the Office. 
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;2. Ba1i1 for Aa1ic;n.ment1. 'l'he lead at~rney1 role 
'hall be ~•signed on the following baaia: 

('a). Recionel Mattera. llomally, the Office of 
Regional Counael ahall take the lead on matter• ari1ing in 
the Regiona, except where the Regional Counsel and the 
t.he appropriate •upervi1or within the Office of Enforcement 
Counael agree, after conferring at an early point in the develop
ment of the aatter, t.hat ~e matter i• of overriding national 
aignif icance and that the lead role 1hould be assigned t.o 
an attorney in the Office of !nforcement. Counsel. In ca••• 
where the Regional Counael and the •~perviaor within the 
Of fie• of Enforcement Counael are unable t.o agree aa t.o 
which level ahould be aasigned t.he lead role, the matter 
will be reaolved by the Aaaociate Adminiatrator for Legal 
and Enforcement Counael. 

(b). Enforcement/Defenaive Mattera: Appeala. In 
inataneea where enforcement litigation and defenaive litigation 
ariae involving eaaentially the aame partiea and the aame aet 
of circume'tance1, the Aaaociate Admini•trator for Legal and 
Enforcement Coun•el 1hall determine the allocation of role• 
(including, where deemed neeeaaary, the eatabliahment of a 
lead attorney for the entire matter) •o aa to enaure that 
both aapeeta of the matter are properly repreaent•d and that 
the positions of the re•pective Office• are well-coordinated. 
'%'he Off ice of General Counsel (or the appropriate Off ice of 
Regional Coun1el) ahall have the lead on all matter• before 
Court.a of Appeala, even though the lead on the matter waa 
previoualy taken by the Office of Enforcement Counael. 

3. Obligation• to Other Attorneya. The lead attorney 
ahall provide other Agency attorney• &1ei9ned to the matter with 
adequate opportunitiee to contribute to the litigation effort, 
including participation as aupporting counsel in the development 
of the litigation atrat~y, the preparation of legal document•, 
and the conduct of negotiation• with opposing partiea. 

VIII. GENERAL LEGAL ~TTERS: RE~TIONSHIPS WITH OGC. 

The reorganization will not change ~he working relationahipa 
between th~ Office of General Counsel and the Offices of 
Regional Counael. All existing linei of communication an~ 
all exiatirs,q procedures ahoul:d continue t.o be uaed until 
further not.ice. 

IX. ST!!PS 'l'O 'l'AJP:e IN IMPLE~NTING THIS GUIDANCE. 

A. ££mpletion of Interim ~eorqanization. A Reqion which 
ha1 not yet made arranger.ients for !ta enforcement attorneys 
to report. to the Regional Counsel ahould do ao without delay, 
re9ardlea1 of the atatue cf it.a overall reorganization. 
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• 
STJB~C'%'1 ae;1ona1 Organi&ation ltru~ure 

Toa A11oclat• A4ndn11trator• 
A1111t1nt Aamin11trator• 
••ilonal A4min11tratora 
I ta ff Of fie• »irect.ora . 

Thi• aemoran!wn provide• 9uidance for regional or;an1&atlon 
an4 will eubaequentlr ~ incorporated into the A;enc:r organization 
an4 fYnct1ona Manual. 

• 
••or91n!1atlon Objeetives. •e;lonal organ1&at1on dec:ia.ton1 includ·e 
ccn•i4era~Icn of ~he iollowin; obj1:tive1: . • • 

• 

• Clarifrin; accountability for re;ional pro;rama. 

• rac111tating eorMNnicatlon 11nka betve1n relate4 
B1adq~art.1r1 and· re;ional co=ponenta. ' 

- tmprovln; regional poliey an! aanag1m1nt dec1a1on• 
aakin; proce1111. 

- Placing funi:tion1 in or;ani&ation1 vhere they 
can best be int9ir•t•4 with related aci1v1~1••· 

• • Favoring fever anl! larger organ1&at1ona to avoid 
• aub1equ1nt further con1olidation and reor;ani&at1on 

in a time of declining re1~urce1 • 

!n ~rvan1s1ng ~o carry out thea• objeet!ve1, re;1on1 v111 •elect 
one of the ~vo.organ1&ation pattern• described below. 

~eeo~en!e! Organizaticn. aegional A~mini1tratora are authorised 
to establl1h a regional •t~cture an~ organisation of function• a1 
outline4 in Attachment 1. K&jor features of t.h• authcri&ed Ori&ni• 
sat1on include th• follor.1ing1 
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••• . ' .. 
1. 1~nforce=ent f\1nct1ons of per=it 111uance an~ related 

co~plianc:e aonitoring are assigned to the appropriate pro;ru 
divi1lon~. Thia includes issuance of notices of •iolation ~I 
and admi~i1trative orders,· after consulting vith the Offiee of 
ae;ional Coun111. (Permit coordination funct£4n1 an~ placement •r• Ofti~nal.J ,/ 

•• •• I. Z.ga1 vork a11oc1ated vith lnforcemtnt 11t191tlon an! 
current •e;ional Counsel functions vill be performed tn nevly 
atructur~d and expanded Off iees of ae;ional Couft1el reporting to 
~e Gener>al Coun1el viUl the follovin; provi1iona1 

a. ae;lona1 Counsels vl11 provide the·ae;lona1 
Adm1rli1tr1tor with 1eg•;1 advice and a11i1tance for •11 program 
areas in an attorney client relationship. 

b. The •e;lonal A!mlnlstrator vlll continue to lnltlate 
enforce~ent actions. These actions will be baaed upon 9uidanee 
from the Enforcement Counsel, Office of Legal and Enforeement 
Counsel, and wit.h legal concurrence of the aeg1ona1 Counsel • 

. c. Al Sn ~e past the •e;lonal Admini1trator w111 
participate in and concur vith the General Counsel in atlectlon1, 
pro~otlons, avards an~ di1eiplin1ry actions for ieglonal Coaft1111. 
Regional ,~dmini1trator1 will be a party to performance agreement• 

.for and will participate ln the performance ratings of Jegional • 
Coun1el1 ,by the General Coun1el. -·. . . 

lS. ~he •e;ional Administrator will also continue to 
a1n19e tht resources of the Of fiee of Regional Counsel and vill 
provide etrtain administrative 1upport 1uch as apace allocations, 
processint; of personnel actlona, and the aanagement of travel and 
training ~ccounts. 

3. ~rvc a ta ff off lees are authorized - an Of flee of 
Congressi~nal and Intergovern~ental Lia11on and an Office of 
Public Affair1. v 

4. ~e preferre~ option for policy an~ aan19ement funetlon1 
ls to establish an Office of Assistant Regional Administrator for 
Policy an~ Management. ~he Assistant Regional Administrator will 
functio~ as a tey member o! the regional ~anagement team by guidin~ 
the internal dtc;.~ion-maldnc; processes, including the 1n~ly1ia and 
evaluation of issues requiring policy or l'lanagement c·e:i1ion1 by 
the Jl~gior~al A~minist.rator. 'the other option 11 to atructure with 
a Management Civiaion •• discussed later. 

a. 'the ~anage~ent 1ystems and analysis function vill 
include the develop~ent of pre>gram 1trategies, including State/EPA 
Agreementu, prosram evaluations, and analytic 1tudie1. 



•· !nt1rn1l equal emplof71tnt opportunity functioft1 v111 
be 1t~1ngtbtned by being integrattd •• part of the personnel aan19e
•ent program with oversight and a1sl1tanet from an 1.1.0. Offietr · 
in the Office of a.he A.11i1tant ae;ional Administrator. •• 

'•' • 
c. Al currently operating Sn 1ome re9ion1, a11 9rant1 . 

adminiatratlon functions, including tho•• for·~onatruction 1rant1, 
will be -eonaolidated in th1a off101. • . 

• • 
•· lnviroN111ntarA11e11m1nt (III) functions vl11 be 

carrlea out andtr direction of the A11i1tant ae;ional Adminiatrator. · 

s. !'hr•• progra!'Dl'D1tlc d1vl1lon1 are authorl11~1 Water 
ll1n19em1nts Air and Waste Mana;eiaents an~ Environmental le.rvle••· 
Written r1que1t1 to t1ta~li1h aeparate divisions for Air Mana91a1nt 
and for Waste M1n19ement will l>e con1id1r1d, primarily for larger 
regions. Approval ~Y the A11i1tant Administrator for AdminlatratlP~ 
will be baaed on the overall rationale for t.he request ••••~r•4 
a;ain1t the objective of achieving or;an1&at1ona1 eff ieieney and 
economy. .. 

1. lsterna1 e1•11 rights eomp1iance ana alnority bu11n11a 
enterprise functions are a11i9n1d to the V1t1r Man19ement Division 
to ~e integrated wit.h the oonatru~tlon 1rant1 pro;ram. 

1. Co~prehenslve Environmental ae1pon11, Compens1t!on·and 
~lab111ty Aet of 1980 (Superfund) coordination and remedial action 
f~netions are assigned to the Air and W&ate Management Oivl11on •• 

·Superfund and CWA Secticn 311 emergency response acti~lti11 will~ 
~e performed by the Environmental Services livi1lon. • ·· 

. 1. lfc:ics an! Pesticides pro~ram actlvltle~ are a11i9ned to 
the l!r and Waste Man1gement Divi11cn. ~he Pesticide sampling 
function is to be integrated vit.h other field activ1t1ea in the 
lnvirol\mental lervlcea Division. 

O_pt!onal Or9an!1at!on. ae9!on1l Adminl1tr1tore '~Y elect, v1th, 
approval fro~ the Assistant Ad~iniatrator for Adminiatratlon, to 
adept the alternative regionr! ~r~ani1atlon reflected in Attach
eent 2. Selection of this structure ahould depend on the ae;ional_~ 
Admln11trator'• management 1tyle and other aanagement eonsidera•:'.-' 
t1on1. Thia option reflects a regional Management C1v111on concept 

· with less responsibility in the policy and declslon•aaking proce11 
than Uia~ ••signed to an Assistant Re;ional Administrator. Dnder 
th!L ~lternative, placement of the Environ~ental Assessment and 
State/EPA •irtement functions 11 optional. Tho aame flexibility 
exists to request •eparate Air Mana;eiaent and W11te Management 
D1v11ion1. 

State t!etson. tfhe extent an~ kind of liaison that Regional Offices 
aevelop and ~aintain vith each State 11 left to the discretion of . 
the Regional Administrator. IPA a111gnments ••Y be a viable option. 
Consideration of on-site State Offices (tanging from one em~loyee 



to a full oper'atinc; contingency). ii encouraged where such Cffices 
ca~ contrib~t• effectively to el\h~ncing our relationship vith , 
the' ·states an~ to i&provin; EPA'• efforts to delegate it1 pr09r •• . , 
lcvev•r, a 1n=ber of factors •u1t be veightd before deciding to•.' 
e1tab.li1h a It.ate Office. Criteria for use in aakin9 these 
decisions are included in Attach~ent 3. If l~ate Offices 
vi th •ubstantial prograMatic functions are •1.tabliahed their 
tl1ceA1nt aa1 ••r.t from '~' approved organizati~nal ali9nmant1 

Aehievl~g lffieitn!')' and lconCTnz. l1tabli1hment of •ubordinate 
Otianizatlon atructures and pos1iion1 vithin them belov the 
Civia•~n and Office level 11 at the legional Administrator'• -
discretion. •~vever, t.hil 1h111 be accomp1tahed ob11rvin9 aoYn~ 
organizational ~u~i~•nt and position aanagement principles 
contained in EPA 9uidance.document1. Grade l•vtll of poaitiona 
au st be 1upportable .··bY appropriate post ti on cla11if icatlon 
atandards. !his 9u'ldance i1 refltct.ivt of the aana9ement 
philosophy of this ldmini1tration. ~o achltve and saintaln an 
acceptable aanage~ent. pcst~r• within ••ch region, aeglonal 
Administrators are expected to e1tabll1h a Yi&ble peraonne1 
aanagement fynction in the region at a 1•vel con111ttnt. vit.h its 
importance to our aanage~ent objectives and to con1~lt wit.b the 
feraonnel Of!~~~r regarding aanagement t11u11·on a r~1~1•r b1111. 

tmplementatlon. Jew legional Ad~inlatratora are authorlaed·to · 
l~plement the recom.~ended organi1ation ltru~ture a1 e1rl1 aa 
possible, consistent with aanagement•a re1pon1lbilitie1 to • 

· · employees and •~plcyee unions. Acting Regional ldmirri5trator1 ~ 
1hould consult with Clif Miller (FTS 755-0442) or Seth Runt~(FTS 
l27-l895), Special Assiatant1 to the Administrator, prior to 
implementation of any reorganisation. 

~he 111!n purpose of regional reorgan!za.tlon fa to provide 
a aore tf fective structure vhich is closely ali9ned to the 
Headquarters organization. C"wr experienee to date with the 
Headquarter• organization has been gratifying in that it provjdea 
for at:onger •~d more consistent eanage~ent and has received 
wi~espread favorable reaction. In this, as in any organization, 
its effectiveness will dep~nd on its people. J am confident . 
that EPA personnel vill help cake.EPA an. effective, well aanaged· 
entity.. ~ '-u, 

~.rr./£. .. L 
. Anne 11. Gor1udi 
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-• Criteria for ltatt Cffic11 

1. e of Cfflee ll1l1on 

' 

•• ·: . 
e erat1on1, z1n1•rt ions, 11nc e er mu tl• ro rams etc. and the 
froir•"-S to e rtpresente --Are 1 propose ~nctaons an 
activities &be Eeat way otachieving the Cffie•~• pyrpo1e, what 
triority 1rt the pr09raa1 ~lthin the legiona1 Cffict, and are 
t.bty I.be onea witb which t.b• ltate ated• the ao1t a11i1tanc11 . 

State an! Je tonal Cfflee 

• • 

J. Status of 1t1te progra~s/assu~ptlon of delegated authority.,_ 
Are lhe State pro;ra~s at the proper atage of development where a 
State Off ice could eate a 1i9nificant. impact an~ will the Office 
further the 1oal of delegating 80rt ra1pon1ibility to \he ltate? 

4. leceptlvlty to !PA pre1enet••t1 there a ttnYint interest in 
as well as a need !or an £PA ''ate Off ice? 

s. Cost of e1tabli1hing an~ operatin; the office and aovln1 
1eopie--Do ~e financial costs o~tveigh t.be antlclpated ien~(lta_? 

· I. lft•et en resources within the le9ional Offiet••W111 ltate • 
Cffices_lragment and de;lete the cr1t1cal ~ass o! expe;tiae witllln 
t.he leglonal Office? .(Thia vill vary depending on the-aize ~f &be 
ae;!onal Office and the ni.amber and aise of I ta.ti Off ic11.) 

1. ~he quality cf •~ployees available fer the particular Cffiee-
Are they experienced and bi;hly aotivattd7 

1. ·Aeeess1b11ity by public transportatlon--%1 the location remote 
. ana aitf icult to re&Cb ao t.hlt direct COmtDUnicatiOftl are 1taa 

frequent? · 

t. Past and current relationship betveen top ~an19ement ana the.~ 
ataff levels v1thin the Resional Office and the St1te••l1 there a· 
•troni commitment and bac~ing from top ~anagement along with a 
history of trust and a 1ood working relationship between the staffs! 



At.tomey 

CFnCE OF Rmtcw.L CXXJNSE:L 
ATro~ JO!ATIOO REXDP.D 

I. Major At-eas of ~sp::nsibility. 

Air •• .. . . . • • • • • • • • • • • • • • • • • • 

2. lister •••••••• • • • • • • • • • • • • • • • 

':\. 

•• tmlS • • • • • • • • • • • • • • • • • • • • • 
b. ?C>n-m'DES Clean water Act. • • • • • • • • • • 
c. Saf El tr"inking Water Act. • • • • • • • • • • • 
d. Othe?r 

(J,) • • • • • 
(j!) • • • • • 

Ckants, C'cntract.s 6nc:i ~neral Administration • • • 

•• b. 

c. 
d •. 
e • 

. f. 

9· 

Ca'l!i tructi a"I grants. • • • • • • • • • • • • • 
Pr~nm qrants (including State/EPA 
Agte.ements). • • • • • • • • • • • • • • • • • 
!EPA • • •••••••••••••••••.• • 
FOIA1 • • • • . • • • • • • • • • • • • • • • • • 
Persainel. • • • • • • • • • • • • • • • • • • 
C.c::n!lict of interest • • • • • • • • • • • • • 
Other 

(l) • • • • 
( ':) • • 

4. Hazardous Substances and Em!rgency Jespc:nse •••• 

•• b. 
c. 

R:lV\. telegation Hatters. • • • • • • • • • • • 
Other RCRA Matters • • • • • • • • • • • • • • 
Sw-perfund and Secticn 3ll of Clean Water Act • 

··- -

Dates bsi~ 
h'tiTi - -

d. 'lOSCA and FI.FRA. • • • • • • • • • • • • • • • ------------

s. 

6. 

e. Other 
(l-) 
( ';) 

• • • • • 
---------------------------------••• • • 
----------------------------------

I.ead teg'icn 
•• • • • • • 
b. • • • • • 
c:. • • • • • 
d. • • • • • 

Ca:mHna ticn of Ehf orcel'TEnt Matters. • • • • • • • 

• 
• 

-· -· 



Gii - 11, coordination of Policy Development, is obsolete 

and was deleted in November 1988. 
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Note or. General Ooeratinc Procecures 
for the Civil Enforcement Program 

There have been many changes in the structure and function 

of Agency's enforcement program, since the Agency issued this 

memorandum. OECM is currently preparing a summary of the 

changes. The summary should be ready the next time the Compen

dium is updated. 
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UNlTEC STATES ENVIRONMENTAL ftROTECTION AGENCY 
WA8HINOT0fll, DC INto 

•••ec• •• 
.... A~ A•D S•PO•C&MS•T C9V•S.. 

MEMORANDUM 

~UBJECT: General Oper1ting Procedures for the 
Civil Enforcement Program 

FROM: Robert M. Perry t1211.4Ji. p~ 
Associate Adminiatrator for Lf'gal and Enforcement 

Coun1el and General Coun1el .. , 

TO: Asaociate Administrator for 
Policy and Resource Management 

Assistant Administrators 
Regional Adminiatrators 
Staff Off ice Directors 

I. Introduction 

This memorandum provides general guidance regarding EPA's 
enforcement process, co~sistent with new Regional and HeadQuarters 
structures. The memorandum describes the respective roles and 
relationships of the various EPA off ices which participate in 
enforcement activities. 

I greatly appreciate t.lle con tr ib~ i. lcJna vh ich you and yrwr 
respective staffs have aide in participating in th~~· ~lopment 
of this general guidance. Thia guidance has reached the point 
at which it has received the consensus support of all affected 
Agency off ices on virtually all matters which it addresses. 
More detailed guidance on operating procedures for eae~ ~edia
apecifie program will be forthcoming frcm the reaponsi~~e 
Assistant Adminiatrators and ayself. · 

The guidance contained in this doeument on respon11b1lit1es 
and ver'{: r.~ relationships of all offices involved in the enforce
•ent proc••• (which includes both enforcement compliance activities 
and enforce .. nt legal activities) has reee..ived a strong endorsement 
from the Administrator. The prescribed procedures provide explicit 
guidance for implementing the Administrator'• general policies on 
these matters and are consistent with 

- The Administrator's June 12, 1981 announcement of a new 
Headquarters structure: 

---------- ·-- -
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Ti"le Administrator's September 15, 1981 memorandum regarding 
a new regional organization structure: 

My May 7, 1982 memorandum regarding the reorganization 
o~ the Off ices of Regional Counseli 

The June, 1977 Memorandum of Understanding between the 
Dtipartment of Justice and EPA. 

The c~erating procedures specified in this document are 
designed to help accomplish the following objectives of the 
Regional t'eorganizations stated in the Administrator's September 
15, 1981 memorandum: / 

•Reorganization Objectives. Regional organization 
decisions include consideration of the following objectives: 

Clarifying accountability for regional programs. 

Facilitating communication links between related 
Headquarters and regional components. 

Improving regional policy and management 
decision-making. 

Placing functions in organizations where they can 
best be integrated with related activities. 

- Favoring fewer and larger organizations to avoid 
subsequent further consolidation and reorganization 
in a time of declining resources. 

•. • • • Major features of the authorized organization 
inelud~ the following: 

•1. Enforcement functions of permit issuance and related 
eompliitnee m::>nitoring are assigned to the appropriate program 
divisions. This includes issuance of notices of violation and 
administrative orders, after consulting vith the Off ice of 
Regional Counsel. (Permit coordination functions and place
ment u~• optional.) 

•2. Legal work associated with enforcement litigation and 
current Regional Counsel functions will be performed in newly 
structured and expanded Off ices cf Regional Counsel reporting 
to the (Associate Administrator for Legal and Enforcement · 
Counsel andJ General Counsel with the following provisions: 

•a. Regional Counsels will provide the Regional 
AdministratorfsJ with legal advice and assistance for all 
program areas in an attorney client relationship. 
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•o. The Regional Administrator will continue to 
initiate enforcement actions. These actions will be based 
upon guidance from the [Associate Administrator for Legal 
and Enforcement Counsel and General Co~nsel, through] 
the Enforcement Counsel •••• and with legal concurrence 
of the Regional Counsel. l/ .... 

•c. As in the past the Regional Administrators 
will participate in and concur with the [Associate Adminis
trator for Legal and Enforcement Counsel andJ General Counsel 
in selections, promotions, awards and disciplinary actions 
for Regional Counsels. Regional Administrators will be a 
party to performance agreements for and will participate in 
the performance ratings of Regional Counsels by the [Associate 
Administrator for Legal and Enforcement Counsel and) General 

.counsel. 

•d. The Regional Administrator will also continue 
to manage the resour~es of the Off ice of Regional Counsel and 
will provide certain administrative support such as space . 
allocations, processing of personnel actions, and the management 
of travel and training accounts.• 

l/ Note that the Regional Counsel's formal concurrence 
responsibility for enforcement actions as referenced in paragraph 
2(b) (when read in conjunction with paragraph l of this excerpt) 
arises at the point at which the Regional Administrator is prepared 
to initiate a case referral by forw•rding a case to the Office 
of Legal and Enforcement Counsel for subsequent referral to the 
Department of Justice. For further specifics on these procedures, 
please see Section IX below. Note alsc •h1t enforcement actions 
(i.e. actions responding to specific instances of detected 
violations), and enforcement activities generally, also should 
be consistent with relevant guidance from Headquarters program 
off ices. 



-4-

The guidance in this memorandum on the enforcement process 
applies to the internal Agency working relationships and 
processes involved in identifying end resolving violations 
using informal, administrative and judicial enforcement 
activities. It does not apply in any respect to the development 
a~~ referral of criminal cases, which is being addressed in 
a separate 1memo on general operating procedures for the criminal 
enforcement program. Moreover, any existing program-specific 
~uidance on enforcement operating procedures remains in 
~ffect until it can be expressly superseded by new guidance 
tthich is consistent with the policies and procedures articulated 
:ln this doe\.1ment. / . ,. 1' 

.· ···' ·.·· 
1'. I. Enforee•Ment Objeetiv•s 

This gui~anee prescribes operating procedures which the 
the Adminstrator has endorsed as vital to assist EPA in 
dischar9ing its responsibility to administer a strong, 
aggressive, ~nd fair enforcement program. The procedures 
described he,re also are designed to achieve the following 
enforcement objectives along with the general objectives 
associated w~th the Regional reorganizations: 

- !St!blishing an enforceme~t program which deters unlawful. 
conduct and advances the regulatory policies of EPA through 
use of all available enforcement means. 

- Maintaining a credible enforcement program which encourages 
prompt, voluntary compliance, b~. jeals firmly with . 
significant violations which cannot be resolv~: ~?operatively 
and includes the use of litigation where appropriate. 

- Oirect1ng all enforcement a~~1v1ties towards the achievement 
of ma:id.mum envil:onmental benefits. 

In order to h~lp achieve these objectives, these procedures 
emphasize: 

- C,.,rt•.nuing close and cooperative relationships 
among th• Office of Legal and Enforcement Counsel 
(OL£C), which includes the Regional Counsel offices, 
the Dep,artment of Justice (DOJ), and all EPA program 
offices with enforcement responsibilities. -
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Working closely with States as partners in the enforcement 
process. ii 

III. Roles and Relationships 

EPA's enforcement program is intended to induce regulated 
parties to meet environmental requirements and to rectify instances 
of noncompliance. In order to accomplish these goals, EPA's 
enforcement effort includes both compliance-oriented activities 
and legal-oriented activities. The compliance activities are 
primarily the responsibility of EPA's program offices, while the 
legal activities are primarily eh4rged to OLEC (including the 
Off ices of Regional Counsel). · 

·~.' 

While there are certain enforcement activities in which lead 
responsibility is clear, there are other EPA activities which 
include both compliance and legal elements. Moreover, different 
activities for which a given off ice has lead responsibility can call 
for varying degrees of involvement with other EPA offices. It is 
crucial to the success of the Agency's enforcement program that 

. OLEC and the program off ices work closely together i~ developing 
policies, establishing coordination procedures and implementing 
actions in areas where both elements are present. Similarly, it 
is important that both OLEC ~nd the program off ices dilioently 
coordinate activities in their respective areas of prima~ tesponsi
bili ty to ensure that EPA appropriately focuses all phases of its 
enforcement program on achieving common objectives. 

In the area of enforcement policy development, Assistant 
Administrators have the lead in developing policies governing 
compliance activities, while the Adminstrator has assigned me to 
take the lead in developing policies governing legal matters. 
OLEC and the Assistant Administrators are responsible for working 
together in developing enforcement policy regardless of who has 
the lead, and should jointly issue those policies which significantly 
involve both of their respective areas of primary responsibility. 
The Administrator has decided that I shall be responsible for 
ensuring that all enforcement policies which EPA develops are 
capable of being applied effectively and are consistent with the 
goals of the Administrator under Federal law. The Associate 
Administrator for Policy and Resource Management is responsible 
for overseeing the ~~rmulation of all Agency policy. 

21 For a more specific discussion on coordinating enforcement 
activity with States, see Section III(H) below. 
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Progr~m off ices in Headquarters and the Regions are responsible 
for identifying and establishing priorities for handling instances 
of noncompliance within their respective areas of authority, · 
evaluating the technical sufficiency of actions designed to remedy 
violationsf identifying for formal action those cases which cannot 
be resolved less formally, and providing the technical support 
nect=ssary i:or developing eases and conducting litigation. 

OLEC (including the Offices of Regional Counsel) serves 
EPA's respective program off ices in enforcement matters in a~ 
attorney-client relationship. This means that OLEC is respon-
sible as legal counsel for providi~g client program off ices with 
support for informal and formal administrative resolution of 
violations, for the conduct of litigation (which includes 
identifying evidence needed to support litigation), for interpreting 
statutes, r~gulations and other legal precedent covering EPA's 
activities, and for advising program managers on the legal 
implicationu of alternative courses of action. 

Close ~ooperation among all parties (including DOJ) during 
l~he case de\l'elopment process is er it ical to a successful and 
:tegally supportable enforcement program. Early and frequent 
c~onsultation of Regional Counsels by the Regional programs is 
vital in case identification and development. Moreover, a close 
'-'Ork1ng relationship with program or technical staff is vital 
to the Regional Counsels to ensure that the Regional Counsels 
can serve th~ clients' interests. 

Regional Counsels are responsible for consulting with 
the Associate Administrator for Legal and Enforcement Counsel and 
G1~neral Coun!\el, through the Enforcement Counsel, and with 
~)J, where appropriate, to ensure that unresolved legal issues 
d<:> not subsequently become impediments to litigation. Similarly, 
Regional Administrators are responsible for consulting early 
wl.th Assistant Administrators on program policy matters to resolve 
e>:peditiously any issues that may cause problems in developing a 
cise for litigation. Representatives of EPA and OOJ offices 
with enforcement responsibilities will work es a case development 
team on a particular matter to coordinate their efforts and to 
minimize or e.liminate all problems p~ior to the Regional Counsel's 
concurrence in a civil referral. 

Finally, OLEC will develop management procedures to ensure 
th.st Enforcement Counsel and General Counsel attorneys work 
cl:>sely together to identify and resolve expeditiously any legal 
is~ues pertaining to enforcement matters, and thus enable EPA to 
speak with on~ legal voice. 
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The follo'«in; synopsis of .roles and relationships state in 
more detail the respective organizational responsibilities regarding 
e nf o rceme nt matters: 

A. Regional Administrators. The Administrator's September 
15, 1981 memorandum makes clear that Regional Administrators 
have responsibility (consistent, as explained in Section IV 
belo'«, vith applicable delegations of authority and concurrence 
requirements) for enforcement compliance functions such as 
issuing permits, monitoring compliance, collecting compliance 
information according to Headquarters' guidance, and issuing 
notices of violation and administrative orders. They are also 
responsible for initiating enforcement legal actions arising out 
of these functions. In executing these functions, the Regional 
~~~i~istrator's responsihilities include building relationships 
vith State compliance programs, identifying violations of Federal 
environmental laws, resolving those violations in a timely fashion 
and a cooperative anesnner 'Whenever possible, handling administrative 
enforcement acti"r--; and referring cases to Headquarter~ .,,;,en 
judicial action is necessary. Because the Regional A~~~nistrators 
are primarily responsible and accountable for the successful 
operation of Regional enforcement programs, they are the principal 
clients in enforcement matters. 

. . 
Notices of violation, ·administrative orders, administrative · 

civil penalty complaints, and many intermediate decisions are 
actions '«ith legal consequences. Since the Regional Administrators 
must bear the responsibility for the legal sufficiency of their 
actions, they should consult vith their respective Offices of 
Regional Counsel prior to taking these actions, as indicated in 
the Administrator's September 15, 1981 memorandum. In addition, 
because the Regional Administrators also are responsible for the 
technical sufficiercy of their actions, they are further responsible 
for budgeting and supplying the necessary technical resources 
and support, or othervise arranging for that support (e.g.,- from 
a Headquarters program off ice or the National Enforcement 
Investigation Center), to permit the Agency to develop and pursue 
enforcement actions, including litigation where appropriate. 
The Regional Administrators are also responsible for 1 obtaining 
adequate Regional Counsel participation in preparing a case 
(including final formal concu~rence of the Regional Counsel) 
prior to forwarding the case to Headquarters for formal referral 
to OOJ. 
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The negional Administrators will be responsible for 
ensuring that they follow all policy directives from an Assistant 
Administr•tor. The Regional Administrators must ensure early in 
the case development process that proposed enforcement actions 
in response to specific instances of noncompliance are consistent 
with national program policy directives established by the respon
sible Assistant Administrator(s), and that Assistant Administrators 
have the opportunity to participate in and review case development 
activity. The Regional Administrators also must ensure that 
they satisfy any national program review or .concurrence require
ments, consistent with Section IV below. OLEC normally will not 
take responsibility for those program concurrences or reviews, 
although st.aff attorneys will be available to assist throughout 
the review process. -~: 

R~yional Administrators also are responsible for following 
up on enforcement actions (including litioation) to ensure that 
violations :remain corrected and that regulated parties are complying_ 
with the requirements which those enforcement actions impose. 

B. The Assistant Administrators. As the national program 
1nanagers, the Assistant Adm1nistrators are responsible for 
•~stablishing enforcement compliance priorities, provi.ding overall 
direction to and developing accountability measures for their 
t·espective Regional enforcement compliance programs, keeping 
com~liance statistics (based on input as necessary from Regional 
offices), providing technical support (including appropriate 
Headquarters technical support for litigation ectivity), providing 
r~~sou rees in Regional program b.Jdgets to support enforcement 
a(:tivities, t;aking the lead role in preparing guidance and policy 
docisions on enforcement compliance issues, and concurring as 

. necessary on enforcement actions at as early a stage in the case . 
de•velopment process as possible. In addition, Assistant Adminis• 
trators may retain responsibility for issuing civil administrati:;e 
complaints and other administrative orders in cases of first 
im~ression, overriding national significance, or violations by 
any entity in more than one region. 

The Assistant Administrators are responsible for developing 
anc' implementing prC>Qram policies, and should rely on OL~C to 
he~.p them put enforceable, defensible prC>Qrams in place. The 
Ass1istant Administr:~~c-:-s also are responsible for participating 
with OLEC in handling enforcement legal issues and tcr preparing 
joint guidance for areas in which compliance and legal issues 
overlap. 
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OLEC acts as attorney to the Assistant Administrator and 
the Headquarters program off ices on enforcement matters. OLEC 
attorneys are available to consult with program staff during the 
development of program regulations, policies and· guidance in 
order to ensure the legal sufficiency of decisions and.documents 
relating to enforcement matters. 

c. OLEC: The Regional Counsel (Enforcement Functions). I~ 
accordance with the Administrator's September 15, 1981 memorandum 
and the May 7, 1982 memorandum regarding reorganization of the 
Off ices of Regional Counsel, the Regional Counsels are to provide 
the Regional Administrators arid Regional program managers with 
legal advice and assistance for all program areas in the attorney
elient relationship ... , Thus, for example, in enforcement matters 
''•~ Retgional Counsels are available to assist the Regional program 
managers in drafting or reviewing the terms and conditions of 
permits, notices of violation, administrative orders, or adminis
trative compl~ints (particularly where new or unique matters 
are involved). Because the Regional Administrators~~~ Regional 
program managers are responsible for ensuring the .,r.f~~eeability· 
and defensibility of documents with legal effects, they •hould 
not hesitate to seek to involve Regional Counsels i.n developing 
these documents. 

The Regional Counsels also provide assistance throughout the 
ease development process, participate in litigation activities 
under the EPA/OOJ Memorandum of Understanding, and formally 
concur on civil referrals prior to signature by the Regional 
Administrator. Regional Counsels' formal concurrence ensures 
that any legal issues associated vi th the referral have been· 
addressed appropriately and that these referrals are consistent 
with OLEC guidance. Regional Counsels also are available to 
assist in ne~otiating enforcement matters and should be present 
whenever outsije parties are represented by counsel in those 
negotiations. 

Regional. Counsel attorneys normally serve as lead Agency 
counsel in handling specific enforcement actions, consistent with 
the discussion of that concept in Section VII(B) of the May 7, 
1982 memorandum on regional reorganization. As lead Agency attorney, 
the Regional attorney is responsible for managing an enforcement 
case for EPA and for coordinating case development and litigation 
activity with DOJ as discussed in Section VIII below. The Regional 
Counsels should establish practices to coordinate the participation 
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of OOJ and Headquarters Enforcement Counsel attorneys so as to 
resolve any potential legal problems for litigation as early in 
the case d~velopment process as possible. Regional counsels 
also provide legal representation for the Agency in administrative 
hearings o:riginating in the region, including NPOES evidentiary 
hearings, and administrative appeals from those hearings. 

Let mo emphasize that in all these matters the Regional 
Counsels must maJce every effort to ensure that they continue 
to maintain the close working relationships with their counterparts 
in the Reg:lonal program off ices, •?d that they also maintain 
c:lear and <>pen lines of canmunication. 

D. 01.EC: Enforceme.t'i't Counsel Matters. Consistent with 
attorney-client relationships, the Associate Administrator for 
Legal and Enforcement Counsel and General Counsel provides, 
through th~ Enforcement Counsel, legal advice regarding enforce
ment matters to the Assistant Administrators to assist them in 
9erforming their pro~rammatie functions, including advice on 
enforcement activities for which Headquarters prcoram offices 
are responsible. The Associate Administrator for Legal and En
forcement Counsel and General Counsel, through the Enforcement 
Counsel, also develops legal enforcement policies .and guidance: 
confers, where appropriate, with·ooJ on the potential impact of 
enforcement policy on litigation: and.cooperates with the Assis
tant Administrators in the development of enforcement policies 
which involve both enforcement compliance and enforcement legal 
activitieso 

The En:~orcement Counsel checks both cases forwarded from 
the Regions for referral to OOJ and consent decrees prior to 
submitting ~hem for approval to the Associate Administrator for 
Legal and Enforcement Counsel and General Counsel to ensure that 
they are eornplete and that they identify and properly address 
all precedential or nationally significant questions. (See 
Section X below.) Enforcement Counsel attorneys may be assigned 
a more active role in case development or litigation-related 
activities lln a limited number of actions involving precedential 
or overriding nationally significant .issues as described in 
section VIlfB) in the Hay 7, 1982 OLEC memorandum on regional 
reorganization. Otherwise, Re~ional Counsel attorneys will 
!~sume the ~gency lead, and Enforcement ~ounsel attorneys will 
function in a supporting role by keeping apprised of the issues 
from the &ti~rt of the ease development process as OLEC's Headquar
ters representatives and by coordinating legal activity and the 
1:ontributior'. of case information to the case development effort 
.Er om He adqua rte rs and the Reg ions. 
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The National Enforcement Investigation Center (NEIC), which 
reports to the Enforcement Counsel, is a national technical resource 
with special expertise in matters asociated with investigations, 
case development, litigation support, and evidence. · The Regional 
Administrators and Assistant Administrators, in support of enforce
ment compliance and case development activities, may draw upon 
the NEIC's resources as they deem necessary, consistent with 
priorities which OLEC establishes regarding NEIC's availability. 
Regional and Assistant Administrators should give closest 
consideration to involving NEIC in cases which have precedential 
implications, national aignificanc~, or are multi-Regional in 
nature, as opposed to cases which 'involve more routine matters. 

£. OLEC: General Counsel Matters. Within the Agency, 
tne Associate Administrator for Legal and Enforcement Counsel 
and General Counsel, through the Deputy General Counsel, will 
continue to be responsible for interpreting statutes and regula
tions, reviewing proposed policy for consistency with national 
law, providing national legal interpretations, and assisting in 
resolving legal issues which arise in connection with policies 
and regulations, in order to assure that the Agency speaks with 
one legal voice. Consistent with present practices and existing 
guidance, the Associate Administrator for Legal and Enforcement 
Counsel and General Counsel will manage, through the Deputy 
General Counsel, all matters resulting from judicial appeals 
(with either General Counsel attorneys or Regional attorneys 
acting as lead Agency counsel, depending on the nature of the 
matter). The Regional Counsels will manage the Agency's legal 
role in hearings and administrative appeals of actions origina
ting in the Regions, including proceedings relating to permits 
and administrative civil penalty actions. 

F. The Department of Justice and the U.S. Attorneys' Offices. 
The Agency's working relationship with the Department of Justice 
and the u.s. Attorneys continues to be governed by the June 1977 
Memorandum of Understanding. DOJ's and the u.s. Attorneys' 
primary roles will normally be that of conducting judicial enforce
ment matters and participating in case development activities as 
described in Section VIII below. OLEC's Headquarters and Regional 
components are expected to use their best efforts to ensure that 
they maintain constructive working relationships with DOJ in 
these areas. · 

G. Policy Coordination. As indicated above, the Assistant 
Administrators and I should work closely together during the 
formulation of all policies which affect enforcement to make 
sure that the Agency conducts its enforcement activity in a 
credible and legally supportable manner. The Administrator has 
affirmed my responsibility to take the lead in coordinating 
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work on ei;tablishing systematic procedures for developing and 
trackin; Agency enforcement policy. ~s part of this effort, 1 
am planning to propose the joint development vith each of the 
Assistant Administrators of a comprehensive set of enforcement 
operating procedures for each program, in order to provide 
consistent: ouidance for all stages of the case development 
process. Program guidance vhich is currently in effect remains 
operative except to the extent it is inconsistent with the 
operating procedures prescribed in this document and is not 
supersedcc: by future guidance. 

As pc)licy or ouidance documents affecting Regional enforce• 
ment programs are developed, Regional offices should be consulted 
or otherwise receive an -opportunity to be involved at an early 
:t:;= ~~ make sure that the final guidance documents can be 
implemente~ effectively. 

H. Coordination with ~tates. Coordination vith States is 
norinally the responsibility of the Regional Administrator, subject 
to national guidance. Because this responsibility encompasses 
many areas in addition to enforcement, this memorandum does not 
cover general issues associated with the Region-State relationship. 

O~ e~forccment matters, however, Regional Administrator5 
should mai~tain close working relationships with appropriate 
State prog~am off ieials. As part of enforcement planning activities 
independen~ of the case development process, Regional off ices (with 
participat~on from Headquarters program offices and consistent 
with national guidance) should consult with States to develop 
general strategies for handling noncl"'IT";::' lance, for promoting 
local resolution of noncompliance problems, and for faeilita~ing · · 
open lines of communication by 

• Con!~lting on vhich enfor:~~!~t actions States should 
manage and which Regional Offices should manage. 

• Agreeing on appropriate time frames and parameters for case 
resolution. 

• ~~reein; on circumstances under which EPA may assume the 
lead on a case from the' State. 

• CoordinatinQ activity on tracking the pro9ress of enforcement 
actions. -

e roll~wing up on the Dpplication of agreed-upon strategies to 
ensure their effectiveness. 
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On legal matters specifically, the Off ice of Regional Counsel 
should develop a close working relationship with State Attorneys 
General and/or other appropriate legal authorities in each State 
in order to eupport the Regional Administrator in coordinating 
activity with that State. The Office of Regional Counsel is also 
available to consult with the Regional program managers regarding 
delegations, the legal sufficiency of State remedies, or other 
legal aspects of State aetJons. 

National environmental laws do assign major roles to the 
States for administering pollution control programs. Those laws 
also place ultimate responsibili~les for effective enforcement 
on the Federal Gover~nt. The States' respective abilities to 
enforce environmental; requirements can vary according to the 
•~aLutory authorities, personnel, or other resources available 
to them. It is the Administrator's policy to uphold the 
environmental statutes which EPA administers, and the Regional 
Administrators are responsible for complementing State efforts 
with Federal action in order to ac_hieve compliance with those 
laws in a timely manner. 

%. EPA's Accountability System. EPA'• accountability 1yatem, 
overseen by the As~ociate Adminis~rator for Policy and Resource 
Hana~ement, monitors the performance of the Agency's entire enforce
ment program, including both compliance and legal activities. 
It is the Administrator's policy that pursuant to national program 
direction from the Assistant Administrators, Regional Administrators 
will establish specific measures of compliance and enforcement 
performance for which they will be held accountable in the 
accountability system. As the Agency's •1aw firm•, OLEC will be 
similarly accountable for provid ... 11Q consistent legal advice, .. 
decisions and policies: for expediting all referr!is; and for 
reducing backlogs of cases which have already been filed or 
referred to the Department of Justice. 

IV. Delegations and Concurrence Requirements. 

The Administrator has endorsed an initiative to streamline 
the enforc ... nt process through a. high-priority review of both 
existing dllegations of authority and concurrence requirements 
i.nt-oded through those de le.ga t ions or through other aet ions. 
Each of the Assistant Administrators and OLEC should expeditiously 
review all delegations and concurrence requirements relating to 
enforcement activities in their respective areas of responsibility 
to identify requirements which are unnecessary or inconsistent 
with a streamlined approach to enforcement. Until the Administra
tor has an opportunity to act on the recommendations resulting from 
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this review, existing delegations (with any conditions) remain 
in effect and should be followed until appropriate changes are 
approved to implement the ouidanee provided in this document. 
The Assistant Administrators and I shall announce any changes 
of specif lc enforcement concurrence requirements in our respec
tive areas of responsibility. 

v. Reporting Reguirements and OLEC Oversight 

OL!C 1 s Enforcement Counsel will keep to a minimum requests 
for case development records and z:eports from Regional or 
program off ices. Enforcement Counsel staff will place priority 
on direct access to files or tracking and reporting systems for 
case information to minimize additional information collection 
and reporting burdens. I expect the Regional Counsels to continue 
to update the automated enforcement docket for cases which will 
be or which already have been referred from the Regional offices, 
and to provide periodic updates on all cases as necessary. 

Consistent with historical practices, Regional Counsels must 
keep complete records of recommendations, decisions and documents 
relating to the legal aspects of all cases, including cases which 
are in ear.ly stages of development. This requirement .is intended 
to ensure that an adequate legal record exists for each case that 
the Agency ultimately refers for judicial action and to facilitate 
evaluations of Regional Counsels' performance on enforcement 
matters. 

The ~~gional Counsel should work closeli with the Regional 
Administrator to assist the Regional Administrator in following 
similar recordkeeping practices to ensure that maintained files 
are legally sufficient. 

VI. Revie~ing Compliance and Determining Responses. 

The process of identifying violations and conduc,ting Federal 
compliance activities is the responsibility of the Regional 
Administrator, consistent with national guidance and statutory 
authorities and with applicable working agreements with States. 
This process includes the foll~wing activities: 
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- Identifying noncomplying sources and potential enforcement 
.. _ . targets. 

- Coordinating enforcement actions vith States~· as appropriate. 

- Determining the appropriate Agency response to violations, 
including: 

• Requests for information (formal or informal). 

• Informal discussions with the source. 
I 

• Warning letters or notices of violation. 

• Administrative orders or administrative civil penalty 
complaints. 

• Referrals to Headquarters for civil judicial action. 

- Participating in a client's role in 1ettlement diac:uasions 
to resolve administrative or judicial proceedings. 

Throughout the process, the Regional Coun•el will act as 
3tto~~cy to the Regional progra~ client. Since the Regional 
Administrator must make decisions and take actions with legal 
consequences, the Regional Administratot should ensure that the 
Regional Counsel is consulted as appropriate throughout the process, 
particularly with regard to the legal consequences of selecting 
alter~ative enforcement tools. Attorneys are available to 
ensure that all ~nforeement documents, especially administrative 
orders and administrative civil penalty complaints, meet all 
~;ency legal·require~ents and are enforceable. Regional program 
officers should avail themselves of Regional Counsel attorney 
participation in discussions with an outside party vho is represented 
by counsel. 

As the likelihood increases that judicial remedies will 
become necessary to resolve a case, the importance of attorney 
involvement also increases. This includes meaningful coordination 
with DOJ attorneys at early 1tages of the case development process 
~~~'!stent with the procedure~ specified in Section VIII below. 
Rioorous standards of evidence and conduct will apply in any 
adjudicative proceeding: thus, it is crucial that cases be built from 
the Qltset in a legally supportable wai. This memorandum discusses 
in more detail in subsequent sections the referral process and the 
conduct of settlement negotiations. 
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VI I • !.!.£!1 l 1 t ion 

The Regional Administrator is responsible for the timeliness 
of inform~:! solutions to violations of environmental laws and 
for inith.ting the case development process. This concept is 
central tc a credible enforcement program. The Regional 
Administrator (subject to Headquarters program office guidance) 
and OLEC share responsibility for achieving timely resolution of 
cases once the case development process begins. 

Responses to violations should be meticulously tracked within 
each Region to make sure that eac.h violation is responsibly resolved 
as expeditiously as pra~~icable. Time deadlines or goals should 
be establi$hed within e~ch Region as optimum response times; in 
~~~~areas, these deadlines or goals have already been established 
in national guidance. 

The Administrator has given strong general support to the 
use of reauonable •deadline• dates in conducting negotiations to 
ensure that negotiations do not become a means for delay. In 
any partic~lar case, the Regional Administrator (in consultation 
with the Regional Counsel) should always be prepared to escalate 
to the next-most-serious response, when necessary, to avoid pro
t:~:ted. negotiations resulting in unreasonably delayed remedial · 
a et ion. • 

It remains the Administrator's policy to take formal enforce
ment action when negotiations or other efforts fail. I shall 
accept--and the Administrator will encourage--well-documented 
civil judicial referrals from Regional Administrators whenever, 
in their ju1j9ement, such action is necessary to ensure continued 
progress to1i1ard compliance, even though active negotiations 
still may bn underway. 

VIII. The Case Development Process 

A group from OLEC (including Regional Counsel representatives) 
has been conferring with DOJ for the purpose of, al"IOng other things, 
formulating a process for developing_ cases for civil litigation. 
This process involves periodic meetings in the Regions, at which 
l~PA attorneys and technical staff will meet with OOJ attorneys 
(and invite Assistant U.S. Attorneys) to: 
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discuss approaches to developing cases targeted as likely 
candidates for litigation: 

-- review appropriate vays to handle developments relating to 
cases discussed at prior meetings1 

-- provide information on program enforcement issues and 
priorities1 

-- refine procedures for handling enforcement actions generally1 
and 

I 
-- form litigation teams and·assign case preparation and 

responsibi 1 i ties . .Jirhere the Region has identified matters 
vhich require a litigation enforcement response. 

·Once the Regional Administrator determines that a case has 
a strong potential for referral, the Region vill form a case 
d!v~lopment team consisting of the le~d Agency attorney and 
representatives from the Regional prcoram staff and DOJ. 3/ The 
goal of this team is to reach a resolution of the enforcement 
action, based on the technical support of the Regional Administrator, 
through negotiated settlem~nt or final judg~ment in liti.ga~ion. 

For each case, EPA vill designate a lead Agency attorney. 
As stated in the May 7, 1982 memorandum regarding reorganization· 
of the Office of Regional Counsel, the lead Agency attorney vill 
nonnally be a Regional attorney, but may be a Headquarters attorney 
under some circumstances. Section VII(B) cf that memorandum 
provides a more detailed discussion of circumstances in vhich a 
Headquarters attorney mi9ht be assigned the Agency lead (for 
example, in cases of overriding national significance or in some 
cases in vhich the Agency is involved in enforcement and defensive 
litigation). The lead A9eney attorney vill coordinat....-Case 
development activities vith DOJ. 

!I Headquarters ~r~gram and Enforcement Counsel staff may participate 
more actively in the case development process if p~ecedential or 
nationally significant issues are· involved, especuil.ly under newly 
developing pro;rams. · 
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IX. The Referral Process 

Consistent with the Administrator's September 15, 1981 
memorandum, the Regional Administrator will initiate referrals 
of e~forcement cases in which settlement negotiations outside 
the t:ontext of litigation either have been unsuccessful.or are 
otheir.tise inappropriate due, !.:Jl.:., to the need to halt the 
viol~tion quickly. The Regional Administrator initiates a 
referral by forwarding a case to me with a recommendation to 
refer that case to DOJ for litigation. The Regional Counsel's 
formal eoneurrence shall ensure that the initiated referral is 
legally sufficient and consistent·~ith national guidance. Early 
involvement by appropriate EPA and DOJ ataf f, through the case 
development procedures articulated in Section VIII above, is 
im~u1Lant to the successful development of a judicial referral. 
This early involvement will reduce the need for development and 
review of documents in a formal referral package late in the 
case develop~ent process. Regional Administrators are responsible 
for s~1pportin-:,: this practice within their programs.· 

As the initiator of the referral, the Regional Administrator 
is ultimately responsible for the completeness and quality of the 
development of the forwarded c:ase. This includes conformance wit~ 
al_l applicable- national guidance and policies established by OLEC~ 
and by the appropriate program off ice. 

Inasmuch as a case developed for referral can require the 
drafting of important legal ~ocuments (~ complaint, consent 
decreer memoranda on points of law), it 1s highly advisable that 
the Regional Administrator assign the actual task of preparing 
those c~ocuments in conjunction with DOJ to the lead Agency attorney 
on the litigation team. A case developed for referral will rely 
upon technical information and support from the Regional pro;ram 
off ice and, ~here appropriate, from the Headquarters program 
off ice. This method is likely to ensure the legal sufficiency 
of the 1:ase when the Regional Administrator initiates the referral. 
Every r~quest for judicial action must have the formal concurrence 
of the Regional Counsel before the Regional Administrator initiates 
referra:i by forwarding the ease to Headquarters. 

To support a referral·, the Regional Administrator must be 
in e poEition to identify all technical assistance needed to 
bring the case to successful completion. 1he act of forwarding 
the case to Headquarters for referral constitutes the Regional 
Administrator's commitment to ensure that this technical assistance 
and technical support which may later be identified is available 
when nee·ded. 
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X. Headguarters Review of Case Development 

Under the June 1977 EPA/DOJ ~emorandum of Understanding, 
the Associate Administrator for Legal and Enforcement Counsel 
is responsible for formally transmitting a civil referral to th• 
DOJ. ii Headquarters attorneys vill conduct a limited final 
legal review on my behalf of cases forwarded for referral from 
the Regions primarily to ensure completeness, consistent applica
tion of law and enforcement policy, and appropriate development 
of legal precedent. For some cases involving important precedent 
or issues of overriding national significance, Headquarter• 
attorneys also may be assigned a more active role in the case 
development process. / 

Again, Regional Co..insel lead attorneys must undertake 
ca~ly consultation with Headquarters and DOJ attorneys through the 
case development team form.at as cases are being prepared. In 
this manner, case development teams can identify precedential 
or nationally significant issues early and can reduce the likeli
hood that DOJ or the u.s. Attorney vill raise concerns late in 
the referral process regarding the advisability of pursuing 
civil litigati:..~. · · 

4/ The term •Assistant Administrator for Enforcement• in the 
Memorandum was changed to •Associate Administrator for Legal 
and Enforcement ~ounse1• by letter of the Administrator to the 
Attorney General, in order to reflect the Agency's new organi
zational structure. 

-·-· .... - ... ·····-··---· --·--·- ... -··-
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Similarly, close coordination by the lead Agency attor~ey 
with technical personnel in the Regional program off iee (who 
in turn should work closely with the Headquarters program office) 
and any NEIC participants is also essential in order to achieve 
early ag:reement on appropriate remedies, schedules, and other 
technical aspects of the case prior to referral. Beadquarters 
pre>gram ireview of case development on behalf of Assistant 
Administrators also will begin early in the process to identify 
and resolve problems quickly and will focus on ensuring technical 
completeness and appropriate application of program policy. In 
this ar•rn as well, Headquarters program officials may be assigned 
a more ltc:tive role in eases involving important precedent, overrid
ing natio1nal program significance·, or activity in more than one 
region. Headquarters progra~ officials must ensure that they 
perform their review function in a manner that avoids impeding 
the expeditious referral of cases to DOJ once the Regional 
Administrators have forwarded those cases to Headquarters. 

XI. After EPA Refers a Case to OOJ 

Foll(:>wing the referral of a case to DOJ, the lead Agency 
attorney on the case will be responsible for coordinating responses 
to all requests for supplemental information by the Department 
~r by the U.S. Attorney's Off ice. Program office staff will be 
responsib~e for providing needed technical support. The lead 
Agency attorney is responsible for keeping program off ic:ials and 
other preYiously involved Agency attorneys apprised of ease 
developments after referrals. 

XII. Negotiations 

The Regional Administrators will normally be responsible for 
ensuring a sound technical and scientific basis for resolutions of 
identified violations. Prior to EPA referring an enforcement case 
to OOJ, th(! Regional Administrators normally will be responsible 
for directing or conducting informal settlement negotiations (subject 
to the pro1;ram-speeif ic guidance which will be forthc:oming). The 
Regional Counsel should be present at discussions in which outside 
parties aro represented by counsel. Once the ease has been referred, 
OOJ normal~ly 11 responsible for managing settlement discussions, 
with the a<:tive participation. of Regional personnel, in the context 
of an attorney-client relationship. Regional Counsels will make 
•very effort to identify resources needed for negotiations 
in close consultation with program managers. 
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The Administrator has affirmed that I urge OLEC •taff at 
Headquarters and in the Regions to caution their •client• program 
off ices and others within the Agency about the ••nsitivity of 
contacts with persons or firms that are involved in ca••• 
referred to DOJ for filing. There are many matter• ·unrelated 
to a apecific enforcement action·-!.:.Sl·• proce•sing of grant•, 
development of rules--in which a party may be interested and 
which may be discussed without counsel present. Care ahould be 
taken, however, to determine the purpoae(s) for which meetings 
are sought by defendants and potential defendants ao that appro
priate arrangements can be made. 1If matters related to a pending 
case are raised by •uch persons during the course of a meeting 
arranged for other purposes, any discussion of the caae ahould 
be interrupted and cont~nued only after consultation with an 
Agency attorney assigned to the case. 

XIII. Enforcing Consent Decrees and Final Orders 

. Following the entry of a consent decree or final order, 
compliance assessment is the responsi'bility of the Regional 
Administrator, in the same way that the Regional Administrator 
assesses compliance with statutory or regulatory requirements. 

In the event that a source violates a consent decree or order, 
a motion for contempt or modification of the decree may be appro
priate. The decision to file for contempt or to negotiate a 
modification. will normally be the Regional Administrator's, 
based upon the advice of the Regional Counsel and aubject to 
national guidance issued by the responsible Assistant Administrator 
or OLEC. Since the violation would concern a filed case and a 
consent decree modification would involve • court order, DOJ and 
the u.s. Attorney's Off ice should be given the opportunity to 
take part in any of those discussions. Negotiations with affected 
parties ahould be conducted in the manner described previously 
in this document (with an opportunity for Assistant Administrator 
participation). All modifications to consent decrees must be 
approved in the same manner as the original consent decrees. 

XIV. Appeal• 

General=founael attorneys aerve as the Agency's principal 
defense lawy•ra and are responsible for any matter before Courts of 
'ppeals, including appeals of decisioni ralating to enforcement 
actions. In 1uch cases, the lead General Counsel attorney will 
continue to be determined in accordance with a memorandum of 
December 14, 1979 on the subject from the Deputy General Counsel. 
The lead Agency attorney on the appeal will be responsible for 
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working closely with the lead Agency attorney appointed to the 
original ~nforcement case, as well as the appropriate Regional ~nd 
Headquarters program office personnel. The lead Agency attorney 
originally appointed to an administrative enforcement action 
which is subsequently appealed normally vill serve as co-counsel 
with the General Counsel attorney in the Court of Ap~als. 

'With regard to hearings before an administrative law judge 
or appeals of administrative actions to tht Administrator, the 
Regional Ctounsel will normally provide legal representation for the 
Agency on 1natters arising in the Regions, including permit conditions 
and admini~strative civil penalty decisions. However, in accordance 
with the OLEC memorandum of May 1; 1982, on regional reorganization, 
when issueu of overridin.g national significance exist, or when 
Headauarte1~s initiates tl\e ad"inistrative action, the lead may be 
assigned to a Headquarters attorney, upon the agreement of the 
Regional Cc~nsel and the appropriate supervisor in the Enforcement 
Counsel's office. 

~v. Communications/Press Relations 

Thra.ighout the enforcement process, the Regional A~ministrator 
is responsible for ensuring that the appropriate information 
flow~ opehly and smoothly to all parties.with a legitimate interest 
in the final ~tepme. Once ·a matter is referred to DOJ, however, 
all Agency \personnel should exercise care in releasing any infor
mation or statement, including press releases, in connection w~th 
the matter uithout previously consulting OOJ. The lead ,Aoeney 
attorney is responsible for the smooth and complete flow of 
information to su·pporting attorneys w' ·~in the Agency and in DOJ. 

The Regional Administrator and the Regional program managers 
ilre responsible for communieatir."" ~i+:.h States, except if a State 
~s a party to a filed judicial a~tion. In that case, the U.S. 
J~ttorney and DOJ should participate in or be consulted about any 
uuch communications. 

Likewise, the Regional Administrator will normally be 
r·esponsible for handling any press inquiries or releases concerning 
an en:~~~ement action. The Regional Counsel is available to provide 
legal advice on the handling of those matters. Upon occasion, 
such inquiri•u or press releases may be handled best by the Enforce
ment Counsel or the appropriate Assistant Administrator, b.Jt only 
when all parties and the press office agree that this procedure is 
the best course of action. For filed actions, OOJ or the U.S. 
Attorney's oi!fice should be consulted before interacting with the . 
press. 
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. 
In the event of inquiries from Congress, OLEC will work 

closely with the Regional Administrators, the appropriate 
Assistant Administrator, and the Congressional Liaison Office 
prior to releasing any information or making any public 
statements. 

XVI. Reservation 

The policy and procedures set forth herein, and internal 
off ice procedures adopted pursuant hereto, are intended 
solely for the guidance of government personnel. They are 
not intended to, do not, and may not be relied upon to create 
a right or benefit, substantive or procedural, enforceable 
at law by a party to litigation with the United States 
!~viror.!!lental Protection Agency. The Agency reserves the 
right to take any action alleged to be at variance with 
these policies and procedures or not in compliance with 
internal off ice procedures that may be adopted pursuant to 
these materials. 

XVII. Delegation of Authority 

Through .a memorandum issued as a cover to this document, 
.. t~o A~~ini~trator is delegating to me the authority to construe,_ 

interpret er amend the guidance prescribed here. She similarly 
has delega:ej to me the authority for issuing any follow-up 
guidance for implementing the general operating procedures 
prescribed here, unless the follow-up guidance is limited to 
matters for which a single Assistant Administrator or Regional 
Administrator is solely responsible. Of course, I shall work 
closely with affected Assistant or Regional Administrators 
in deciding how to exercise these delgated authorities, and 
in appropriate cases shall issue national guidance jointly with 
the relevant national program managers. 

XVIII. Superseded Policy 

These procedures supersede the policies and procedures issued 
by the Enforcement Counsel on Febr~ary 26, 1982, which are revoked 
in their entirety. 

·------- --·-· 
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MEMORANDUM 

SUBJECT: Case Referrals fo 

FROM: 

TO: Regional Counsels 

A review of our recent enforcement referrals for proposed 
civil litigation l/ and conferences with the Department of Justice. 
have reve~led that certain points relating to· case development 
and litigation activities must again be emphasized and some new 
•ground rules• should be set forth. This memorandum is intended 
to supplement the General Operating Procedures memorandum governing 
£PA's enforcement activity which was issued on July 6, 19~2. 

Ouality of Referrals 

I want to stress that a case should not be forwarded to 
Headquarters for referral to DOJ unless you fully intend that the 
ease should be filed. Sending a case forward merely to get cre.dit 
for the case is a waste of your time and ours. We want to 
concentrate on properly developed cases that will actually be 
filed, not merely paper to be referred to OOJ that results in no 
action. In addition, referrals to Headquarters and DOJ for the 
purpose of applying pressure on a_party to settle should not be 
made unlesa the Regional Off ice is willing to carry the case 
through a auit. 

Hy review of the past numbers of referrals by EPA to DOJ 
compared to the actual number of cases that are filed reveals 
that past practices resulted in a considerable disparity between 
the two numbers. You, and especially the Regional Administrator, 
should be prepared to support a case that is referred to 
Headquarters all the way through trial. 

17 This memorandum applies only to referrals for civil litigation. 
Guidance for referral of cases for criminal pr~ceedings will 
be addressed in a subsequent memorandum. 
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Case Development Process 

We expect that OOJ and Headquarters' involvement in the case 
development process will continue to be intensive in hazardous 
waste and Superfund cases in the future. This is because these 
are ne1,.. areas of the law, without much precedent~ In the more 
mature areas (air and water cases) we expect the case development 
proces!; to be more informal. For example, in many cases the 
coordi~ation between Headquarters, nOJ attorneys and Regional 
attornoys may be accomplished by infrequent meetings and telephone 
contacl:s. 

The need for Headquarters Enforcement Counsel or DOJ 
involve~ent in a case at an early stage depends upon sound 
j udgme r1 t. If the case, even though in a ma tu re program, presents 
national issues, contains novel problems, requires extra support, 
or has other areas in which you or your attorneys would like 
support from or the views of Headquarters, the Department of 
Justice or both, we will provide it. However, we do not want 
to make the case development process a burden on the Regions in 
air and water cases which do not require it. 

It is essential that Regional attorneys apprise Headquarters 
and DOJ counsel of new cases which are under development as soon 
as sufficient information is acquired about the cases to enable a 
deterrni,;ation to be made that they have potential for referral. 
This is necessary in order that the Regions, Headquarters and DOJ 
can plan resource needs, litigation support and budgetary requests. 
we anticipate that increased use of our computer system by the 
~egiona.:. Off ices will aid in the advance notification of emerging 
cases. 

Referral Package 

As the case development process, including early DOJ 
involvement, becomes widespread, we will be able to significantly 
reduce the supporting paperwork you send to EPA Headquarters to 
accompany a ref erred case. · In order to a eh ieve th is iresul t, it 
is highly desirable for the Regional at~orney to acquaint the 
appropriate ~e~~~~arters and OOJ attorneys with developing cases 
by telephone and at regional meetings at an ear~; ~tage. In any 
event, as described in the following paragraph, certain basic 
information in the form of a referral memorandum should accompany 
the litiqation report at the ti1"e the case is formally referre~· 
to He ad q · J a r t e rs , i n ad d i t i on to the more comp re hens iv e l i t i g a t ion 
re port. 
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When a case is forwarded to Hea~quarters for referral to 
DOJ, the referral memorandum, at a minimum, should include 
identification of the potential defendants, a factual summary, 
identification of issues, status of past Agency enforcement efforts, 
and the names of Agency and DOJ attorneys who are involved in 
the case, including the lead attorney. This should be accompanied 
by the litigation report, together with a copy of the relevant 
papers in the ease file and such other accompanying explanatory 
memoranda or analyses as have been agreed to between the Regional 
attorney, the Headquarters attorney and the DOJ attorney working 
on the case. 

One particular need in a case referral is to identify the 
problems that may exist with the case. In the past many documents 
forwarding eases to EPA Headquarters have been pure advocacy 
documents. ~Y this I mean they stressed only the positive side 
of a case. However, once the case was referred to DOJ and work 
began, problems that ~ight complicate the prosecution of the case 
would then be revealed. In order to properly focus your resources 
and ours, it is necessary that initial forwarding paperwork 
include a description of all problems· that may accompany the 
prosecution of the case. Further, ·if proble~s are identified 
after th~ ca~e has been fo~arded to Headquarters, the referral 
paperwork should be supplemented to include these problems. 
Early involvement by Headquarters, and DOJ where appropriate, 
should provide for early identification and.resolution of such 
problems. Your credibility with Head~uarters and EPA's credibility 
with OOJ are not aided by selling a·case that must be •unsold• 
when reality sets in. 

Lead Attorney 

The lead attorney respon~i~!l!ty establishes an accountable 
party for the progress of the case. It has become apparent that 
~any times the failure of a case to move forward is a direct 
result of the lack of an identifiable lead attorney who bears 
the responsibility for the progre~s of that case. Responsibility 
cannot be vaguely share~ between two or three attorneys. Someone 
has to have ·the lead designation if for no other reason than to 
act as a foc•l point, prescribe milestones, and ma~e appropriate 
reports. 

At such time as you begin the case develop~ent process there 
should be a clear understanding between the Agency attorneys 
about who will take the lead in the case development phase. 
Ordinarily the lead attorney in the development phase will be a 
Regional attorney. However, in cases of national significance 
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or cases without precedent, the lead attorney, even in the develop
ment phase, may be an attorney from Headquarters or DOJ. After 
the ease has been referred to OOJ, there should again be a conferencE 
between the appropriate Regional, Headquarters and DOJ attorneys 
to determine if the lead in the case should shift. If so, the 
new lead attorney should be designated and his/her identity 
clearly understood by all parties to the ease, including technical 
support personnel. When the ease is filed, the lead responsibility 
should again be agreed to by the attorneys and conveyed to all 
other parties involved in prosecuting the case. At all times, 
the computer system should be kept current on the identity of 
the lead attorney. 

·.·· .... 
Re~ardless.of ~ho has the lead, the responsibility for the 

initial documentation of statutory violations and development of 
supporting data that justifies referral of a ease to DOJ for 
litigation always rests with EPA attorneys. In addition, 1 expect 
that EPA attorneys will be responsible for developing and 
maintaining a ~~orough understanding of the facts of. ~~! case, 
the is5ues i.i •..• ·11ed or which may be raised, Agency ;...::>:.J.cies which 
affect or may be affected by the case, and to serve as spokesperson 
on the case development and litigation.team for EPA's views • 

. When a case is referred to the Oepartment·of Justice~ the 
Depart~ent will, in consultation with EPA, and in accordance with 
the Me1T,orandum of Un de rs tand i ng be tween the agencies, designate a 
lead case attorney. The DOJ lead attorney will be responsible 
for and have authority to require development of case strategy 
and tactics: evaluate the quality and quantity of evidence necessary 
to prove the government's case; assign and coordinate responsibilities 
to litigation team members, including technical personnel: and 
insure that all necessary government personnel are fully informed 
of case progress. The lead attorney will also communicate as 
the government's spokesperson with defendants; and undertake the 
necessary case preparation to move the matter expeditiously to 
trial. 

Generally, the lead attorney after referral of a case will 
be from the Oepart~ent of Justice· or United States Attorneys 
Off ice. This is consistent with the Attorney General's statutory 
responsibility for litigation involving the United States and 
its Ageneies and the Memorandun of Understanding. On a case by 
case baEis lPA attorneys may be assigned lead responsibility. 
When this occurs, the EPA attorney assigned lead responsibility 
will be supervised by the Chief of the Environmental Enforcement 
Section of the DOJ with respect to litigation matters. 
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It is essential that all litigation team members understand 
their respective responsibilities and cooperate in the litigation 
effort. Experience demonstrates that cases which are actively 
moved to trial provide a full opportunity for each attorney to 
oain meaningful experience in litigation. Without this support 
our litigation effort cannot succeed. 

The computer system should at all times reflect the identity 
of the lead case attorney. In each case, EPA will designate an 
EPA attorney who will continue to be responsible for coordinating 
agency input. 

Further Clarification 

I realize that this guidance does not prescribe exact 
procedures for every conceivable situation. However, I am looking 
to you as Regional Counsels to exercise your best professional 
judgment in supervising your Regional attorneys. Please let me 
know in those instances where attorneys from Headquarters and the 
Regional attorneys are unable to reach agree~ent on the handling 
of cases. Further, the Headquarters Associate Enforcement Couna9l 
and I stand ready to help you in any dealings with DOJ, if 
necessary. 

Goal 

I want to emphasize that the goal of EPA is for expeditious, 
efficient, and successful prosecution of our enforcement cases. 
It Moes not ~atter who gets the credit or the lead: what does 
matter is whether the cases are worth the time of all the parties 
involved1 are filed and prosecuted in a timely manner, and achieve 
protection for the public and the environment. 

cc: Robert M. Perry 
Steve Ramsey 
Associate Enforce~ent Counsels 
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Note on General Operating Procedures 
for the Criminal Enforcement Procrarn 

•• 

This memorandum is no longer current. OECM is in the pro-

cess of thoroughly revising this memorandum, and will issue a 

new version of these procedures by the next time the Compendium 

is updated. 
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MEMORANDUM 
to.le.a~ A•D •NPD•C•lllllfllT C9U""'°' 

SUBJECT: 

FROM: 

TO: 

Criminal Enforcement Priorities for the 
Environmental Protection Aqenc:y 

Robert M. Perry ~"-r. ~ 
Associate Administrator (/ 

Reqional Counsels, Regions I-X 

Criminal case development and referrals will constitute 
an important component of EPA' s overall enforcement effort. 
The success of the c~iminal enforcement proqram will depend 
on the Agency's ability to act with professionalism, and with 
one mind, in identifying, investigating and referring cases 
for criminal prosecution. 

To achieve this objective, oar Criminal Enforcement 
Division is currently recruiting a staff of 25 experienced 
criminal investigators. In addition, the Office of Legal 
and Enforcement Couns~l, working with the assistance and 
9uida.nce of EPA's media program offices, .has develop•d the 
attached •criminal Enforcement Priorities• for the Agency. 
These guidelines have been drafted so that the objectives 
and interests of EPA's program offices are reflected in, 
and furthered by, the Agency's criminal enforcement efforts. 
In addition, the implementation of these guidelines will 
guarantee that the legal and investigative resources of the 
Office of Legal and Enforcement Counsel, and the technical 
resources of EPA's program offices, are focussed on cases 
of the most serious environmental misconduct. 

The attached Criminal Enforcement Priorities are effective 
immediately, and replace any existing Agency quidanee on this 
subject. Please ensure that these priorities are circulated 
with the appropriate Regional program offices. Any questions 
on these priorities can be directed to Peter Beeson, Director, 
Criminal Enforcement Division, Office of Legal and Enf~rcement 
Counsel (l"'l'S 382-4543). 

Attachment J 

cc: Assistant Administrators 
Regional Administrators, Regions I•X 
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PREFACE 

A broad range of potential overlap exists among 
the.criminal, civil and administrative enforcement options 
provided by most environmental statutes. Theoretically 
at least, the Agency is free to pursue criminal sanctions 
in every •ituation presenting evidence aupporting the 
requisite elements of proof. 

As a matter cf enforcement policy and resource 
allocation, •uch an unrestrained use of criminal sanctions 
is neither warranted nor practical. The commitment of 
investigative and technical resources necessary for the 
successful prosecution of a criminal case is high. More 
importantly, a criminal referral for investigation er 
prosecution can entail profound consequences for the aubject 
of the referral, and should reflect a considered, inatitutional 
judgment that fundamental interests of •ociety require the 
application of Federal criminal sanctions to a particular 
aet of facts. Accordingly, criminal referrals will be 
confined to situations that---hen measured by the nature of 
the conduct, the compliance history of the aubject(s) 
or the gravity of the environmental consequences--
reflect the most serious cases of environmental misconduct. 

This memorandum provides guidelines for the use of 
criminal sanctions under all environmental statutes. 
It is divided into two parts. Part I sets out several 
general factors that Agen~y personnel should c6nsider 
in determining whether a criminal referral is warranted 
in a specific situation. These factors will apply with 
equal force to referral decisions under each of the Agency's 
statutes, thereby ensuring cross-media consistency in 
the use of this enforcement option. Part I has also been 
drafted so as to reflect guidelines for the exercise 
of Federal prosecutorial discreti~~ eound in the Justice 
Department's Principles of Federal Prosecution. 

Following this 9eneral overview, Part II establishes 
investigative priori ties in e'l ~:-. c.,f the Agency's program 
areas. The purpose of this section is to focus the limited 
criminal investigative resources of the Office of Legal and 
Enforcement Counsel on the most serious cases of environmen
tal misconduct. Theae media-specific priorities will be 
fluid, and will be modified to reflect additional regulatory 
programs in ~he Agency as they develop. In addition, the 
ci~a~ion of investigative priorities does not preclude the 
possibility of f criminal referral for conduct not falling 
within these priorities. Each case will be considered on an 
individual basis. Further--to emphasize the obvious--these 
guidelines relate only to the use of criminal sanctions, and 
do not reflect administrative or civil enforcement priorities. 



-2-

. ~~hese guidelines, and internal off ice procedures 
adoptc~d in aec:orda.nce with these guidelines, are not 
intended to, do not, and may not be relied upon to 
creatti a ri9ht or benefit--substantive or proeedural-
enforc!e&ble at law by a party to litigation with the 
Unitec Stat.ea. Any attempt to litigate any aspect of 
these guidelines ahould be brought immediately to the 
attention of the Criminal Enforcement Division, Office 
of Legal and Enforcement Counsel, EPA Headquarters. 

T:l'leae guideline• are effective immediately, and 
replac,e any existing guidance on criminal enforcement 
priort..les within t.he Agency. 
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PART I: THE DECISION TO PURSUE CRIMINAL SANCTIONS . 
Thi• Agency'• choice among it• varying enforcement 

options--civil, administrative and criminal--is, and must 
remain, a discretionary jud9'?1\ent that balances easentially 
aubjective considerations. No litmus paper test exists 
that will reliably distingui1h cases falling into each 
category. Thia aection discuaaes the varyin9 factcr1, 
or considerations, that ahould be addre1aed as EPA reaches 
an institutional decision on the appropriate enforcement 
option to employ in addressing a apecific violation. 
In essence, it is a diacussion of thoae factors that 
will normally distinguish a criminal caae from all the 
cthera. 

A. The Scient.er Regu.irement 
I 

An individual who engages in conduct prohibited 
by statute or regulation can be prosecuted civilly or 
administratively without regard to the mental atate 
that accompanied the conduct. Criminal aanctions, en the 
other hand, will ordinarily be limited to cases in which 
the prohibited conduct is accompanied by evidence cf 
"guilty knowledge" or intent on the part cf the prospective 
defendant(&). Referred to as the acienter requirement, this. 
element of proof exists under vi~tually every environmental 
•tatute enforced by the Agency.1/ For example~ falaification 
of records under the Resource Conservation and Recovery Act 
must be done "knowingly,• (42 u.s.c. §692B(d)(3)): violation 
cf hazardous air pollutant standards under the Clean Air Act 
must be done •xnowingly,• (42 u.s.c. §74l3(c)(l)(c)): and 
failure to establish or maintain records required under the 
Toxic Substances Control Act must occur •knowingly or 
willfully,• 15 u.s.c. B26lS(b). 

!/ One exception to this general rule i• the Refuae 
Act, 33 u.s.c. i407, which has generally been interpreted 
as a •strict liability• 1tatute. See, e.9. United States 
v. White Fuel Corporation, 498 F.2d 619 (lat Cir. 1974). In 
addition, a prosecution for illegal di1char9es under the 
Clean Wat•£ Act can be bas~d on negligent £!. willful conduct, 
33 u.s.c. ll319(c)(l). •Negligence• is not, strictly 
•peaking, a form of acienter. · 

j 
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. The requirement to prove a culpable mental state, 
a·a well as a prohibited act, ia certainly the clearest · 
distinction between criminal and civil enforcement actions. 
Special care will be taken both in investigations, 
and i,n drafting criminal referral pac:kases, t.o assemble 
and highlight evidence available to meet the •pecif ic 
atatutory •cienter requirement. 

s. The Nature and Serioueneaa of t.he Offenae 

Resources currently available to EPA for criminal 
case development are limited. In addition, this Agency 
ia only one of dozens that are making demands on t.he limited 
prosecutorial ataffa of the Justice Department. Aa a 
matter of resource allocation, therefore, as well as 
enforcement philosophy, EPA will investigate and refer 
only ~~e most •erious forms of environmental misconduct. 

Cf primary importance to t.his assessment is the extent 
of environmental contamination or human health hazard 
that resulted from, or was threatened by, the prohibited 
conduct. Thia determination depends in turn on consider
ations such as the duration of the conduct: the toxicity 
of the pollutants involved: the proximity of population 
centers: the quality of the receiving land, air or water: the 
amount of Federal, State or local cleanup expenditures: and 
public sentiment supporting strong enforcement action 

·in response to a apecific situation. 

Also of significance in assessing the •eriousne11 
of the illegal conduct is the impact--real or potential--on 
EPA'& regulatory functions. Thia factor is of particular 
importance in cases of the falsification or concealment 
of records, reports or information. For example, even if a 
technical falsif ieation case can be made, criminal sanctions 
may not be appropriate if the diatortion of information· 
could not reasonably have been expected to have a aignificant 
impact on EPA'• regulatory process or deciaion·ma.~in9. 
Where the materiality of the falsification i• clear, 
however., criminal aanctions should be puraued. For example, 
falsification activity might cause EPA to regiater a peaticide 
with demonatrated carcinogenic potential: to omit effluent 
limitation• for toxie pollutant• in an NPOES permit: or to 
postpone neeeseary regulatory action. In •ueh aituations, 
t.he nee~ for criminal •anctions aho~ld be considered. 

J 



-3-

c. The Need for Deterrence . , . 
Deterrence of criminal conduct by a apecific individual 

(individual deterrence) or by the community at large 
(general deterrence) has always been one of the primary 
goals of ~he criminal law. Where the offense i• deliberate 
and result• in aerious enviromnental contamination or 
human health hazard, the need to achieve deterrence through 
the application of atrong punitive aanctions will almost 
always exist. 

The goal of deterrence 1nay, on occasion,. justify a 
criminal referral for an offense that appears relatively 
1ninor. Thia would be true, for example, for offenses 
that--while of limited importance by themselves--would 
have a substantial cumulative impact if commonly committed. 
This might also be true when addressing violations by an 
individual with an extended history of recalcitrance and 
noncompliance. 

D. Compliance History of the Subject(&) 

The compliance history of the subject(•) of a potential 
criminal referral is relevant, and should be considered in 
determining the appropriateness of criminal sanctions. As a 
general rule throughout Federal criminal enforcement, first 
offenders will be treated less severely than ·recidivists •. 
Stated alternatively, criminal sanctions become more 
appropriate as· the incidents of noncompliance increase. The 
occurrence of past enforcement actions against a company, or 
the failure of civil/administrative enforcement, is certainly 
not a prerequisite to a criminal referral. However, a 
h!Story of environmental noncompliance will often indicate 
the need for criminal sanctions to achieve effective individual 
deterrence. 

E. The Need for Simultaneous Civil or Administrative 
Enforcement Action 

Simultaneous civil and criminal enforcement proceedings 
are legally permia1ible, United States v. Kordel, 397 
u.s. 1, 11 (1970), and on occasion are clearly warranted. 
However, eeparate ataffa will be appointed with the 
initiation of a grand jury investigation, if not before. 
Further, the pureuit of aimultaneous proceedings provides 
fertile 9rourd c; for legal challenges to one or botl'. 
proceedings t~, even if unsuccessful, will ("'0.'1"ume 
additional time and resources. Thus, parallel proceedings 
should be avoided except where clearly justified. 

In this regard, it should be noted that some of 
the goals of· a criminal prosecution, including a degree 
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Of· .d"terrenc:e and punishment, can be achieved through 
a'c:ivil action that secures substantial civil penalties 
in afdit.ion to injunctive relief. Moreover, recent. exper
ience\ indicates that. while aome cases may result in periods 
of incarceration, criminal sentences will often be limited 
to monetary fines and a probationary period. In light of 
this reality, the use of the additional time and resources 
necessary to pursue a criminal inveati9ation--aa well aa a 
civil enforcement action--is often not justified. 



PART II1 CRIMINAL ENFORCEMENT PRIORITIES 

The previous section has discussed the general 
c~nsiderations that will guide this Agency'• decisions 
on t.he investigation and referral of criminal cases. 
Part II details the substantive investigative priorities 
that will be pursued in the Office of Legal and Enforcement 
Counsel'• developing criminal enforcement program. The 
priorities are listed by atatute. 'l'he order of ·liating ia 
random, and ia not int.ended to achieve further ranking 
either within each at.atute or on a cross-media baaia. 
Unless othen1i1e 1tat.ed below, all li•ted categories of 
conduct are considered equally 1i9nificant and worthy of 
investigation within the constraints of our limited criminal 
investigative resources. 

The criminal investigative ataff of the Office of 
Legal and Enforcement Counsel, acting in partner1hip 
wit.h the legal and technical staffs of the Agency, will 
focus criminal enforcement efforts in the future primarily 
on cases falling within the categories listed below. The 
issuance of these priorities is not, however, intended to 
preclude the possibility of a criminal referral in other 
cases.!/ As ~as indicated previously, each case will be 
considered o- its own merits. 

A. Investi ative Priorities: Resource Conservation 
and Recovery Act RCRA s 

l. Knowing Endangerment 

Section 3008(e) of RCRA, 42 u.s.c. §692B(e), establishes 
the crime of •knowing endangerment.• The provision carries 
maximum penalties of up to five years of imprisonment 
and a $1,00~,ooo.oo fine, and reflects a Congressional 
mandate to pursue strong criminal aanctions for knowing, 
life-threatening conduct that yiolates RCRA 1tatutory 
prohibitions or interim status standards and regulations. 
RCRA and its legislative history indicate that the •knowing 
endangerment• provision is intended to apply only in 
the most serious instances of environmental mi1conduct. 
Where the element• of proof can be met, however, EPA 
will give a high priority to the investigation, referral and 
prosecution of •knowing endangerment• cases. 

2/ For example, because the enforcement proviaiona of the Safe 
Drinking Wate~Act, 42 o.s.c. §§JOOf et. 1e9., contain compara
tively mild monetary penalties--and no potential terms of 
incarceration--the statute is not listed as a criminal enforcement 
priority. This does ~, however, preclude the possibility of 
a criminal referral under the Safe Drinking Water Act to address 
aggrevated cases of non~compliance. 
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2. Illegal Transportation and Disposal of Hazardous 
Waste 

Sect.ion 3008(d)(l-2) of RCRA, 42 u.s.c. §692B(d)(l•2), 
carr·ies felony penalties of two year& of imprisonment and 
a $50,000.00 fine for the knowing transportation of 
hazardous wastes to an unpermitted facility (Section 
300S(d)(l)) and the knowing diapo1al of hazardous waste& 
withQ~t obtaining a permit (Section 300B(d)(2)). Both 
provisions are potentially applicable to midnight dumping 
in ii~& various forms, i.e., in abandoned aites, company 
yardu, open fields or waterways, or unpermitted waste 
dispclsal facilities. A high investigative priority 
will be placed on illegal transportation or di1poaal 
aetiv'ities that result in, or threaten, aerious environ
mental eontaminatiQ.n or human health hazard. 

'···' 
3; Falsification of RCRA Records 

S(!Ct.ion 3008(d) (3) of RCRA, 42 tJ. s.c. i692B{d) (3)' 
carri1ls misd~r.-:eanor penalties of one year of impri1onment 
and a $25, 00(:. 00 fine for the knowing falsificat.io?: 
of material i:-.tormation in records .. maintained or used 
for pc.rposes of compliance" with RCRA. Emphasis will be 
placed on falsification activity that has--or could reasonably 
be expected to have--a significant impact on EPA's regulatory 
process or decision-making. 

4. Destruction, Concealment or Alteration of RCRA 
Records 

s~ction 3008(d)(4) of RCRA, 42 u.s.c. §6926(~)(4), 
carritrn misdemeanor penalties of one year of impri&onment 
and a $25,000.00 fine for incidents of knowing destruction, 
concealment or alteration of records maintained under 
RCRA regulations. As in falsification cases, emphasis 
will be place~ on conduct that has--or could reasonably 
be expected to have--a significant impact on EPA'• 
regulat1ory process or decision-making. 

B. Inv~tati ative Priorities: Corn rehensive Environmental 
ie'Sponae, Compensation and Liability Act Superfund : 

l. Failure to Notify. of the Release of a Hazardous 
Substance 

Section l~(b)(3) of Superfund, 42 u.s.c. S9603(b)(3), 
carries misdemeanor penalties of one year of imprisonment 



_,_ 

artd a $10,000.00 fine for failure to notify the appropriate 
Federal agency of a release of a hazardous substance 
in amount• equal to or greater than those determined 
pursuant to Section 102 of SuperfWld. The Agency will 
place a high investigative priority on cases where the 
•release• result• in, or threatens, aignificant environmental 
contamination er human health hazard. 

2. Destruction or Falsification of Superfund Records 

Section l03(d)(2) of Superfund, 42 u.s.c. S9603(d)(2), 
carries misdemeanor penalties of one year of impri•on.ment 
and a $20,000.00 fine for the kno-wing destruction or falai
fieation of specified Superfund records. Investigative 
priority should be placed on conduct that has--or could 
reasonably be expected to have--a significant impact 
on EPA' a regulatory process or decision-making. 

c. Investigative Priorities: Clean Water Act (CWA)a 

l. Violations of the NPDES Permit Program 

Section 309(c)(l) of the CWA, 33 u.s.c. §l319(c)(l), 
carries misdemeanor penalties of one year of imprisonment 
and a $25,000.00 fine for the willful violation of conditions 
or limitations in NPDES permits issued by the Administrator 
or a State. The NPDES permit program is a mature regulatory 
•cheme and the primary mechanism for monitoring and controlling 
water pollution under the CWA. The Agency will place a high 
investigative priority on willful NPDES permit violations 
that result in, or threaten, ai9nificant environ.mental 
contamination or human health hazard. 

·2. Falsification of CWA Records and Monitor Tampering 

Section 309(c)(2) of the CWA, 33 o.s.c. il319(c)(2), 
establishes misdemeanor penalties of aix months of imprison
ment and a $10,000.00 fine for knowing falsification of 
reeords and for tampering with monitoring devices •required 
to be maintained" under the CWA. Investigative priority 
ahould be placed on cases in which the fal1ification 
or tampering has--or could reasonably be expected to 
have--a aignificant impact on EPA'• regulatory proceas 
or deci1ion-making. 
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3. Unpermitted Discharges 

Section 301 and 309(c)(l) of the CWA, 33 u.s.c. i§l3ll, 
l319(c)(l)), establish misdemeanor penalties cf one year of 
impriaonment and a $25,000.00 fine for willful diacharges 
into navigable waters 'Without an NPOES or •dredge and fill• 
pe~nit.3/ A high investigative priority will be placed 
on 'iillful, unpermitted discharges that cause, or threaten, 
ai9>1ifieant environmental contamination or human health 
hazard. 

D. Investigative Priorities: The Clean Air Act (CAA.)1 

l. Violations of State Implementation Plans 

Section ll3(cl1l)(A) of the CAA, 42 u.s.c. §7413 
(c}(f)(A), ca~rie~ misdemeanor penalties of one year of 
impr.isonment and a $25,000.00 fine for knowing violations 
of S•tate implementation plans. SIPs are the cornerstone 
of a well-established and mature regulatory program and 
constitute the CAA'& primary mechanism for implementing 
and unforcing air quality standards for criteria pollutants. 
A hi~h investi9ative priority will be placed on cases 
of knowing violation of SIP limitations that result 
in, or threaten, significant environmental contamination 
or human health hazard. 

~. Violations of Hazardous Air Pollutant Standards 

~;ection ll3 (c) (1) (C) of the CAA, 42 u.s.c. §7413 
(c)(l)(C), establishes misdemeanor penalties of one year 
of imprisonment and a $25,000.00 fine for knowing violation& 
of st~ndards for hazardous air pollutants. A high invest
igative priority will be placed on knowing violations 
of these standards that result in, or threaten, signi
ficant environmental contamination or human health hazard. 

3/ Al110 applicable are the provisions of the Refuse Act, 
!3 U.SoC. 9407, which establish misdemeanor penalties of 
one yenr of imprisonment' (including a 30-day minimum aentenc:e) 
and a ~2,SOO.OO fine • 

.J 
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3. Falsification of CAA Records and Monitor Tampering . 
I 

Sect.ion ll3(c)(2) of the CAA, 42 u.s.c. i7413(c)(2),· 
establishes misdemeanor penalties of aix month• of imprison
ment and a $10,000.00 fine for knowing falsification 
of record• and for tampering with monitoring devices 
"required to be maintained" under the CAA. A high investi
gative priority will be placed on cases in which the 
falsification or tampering has--or could reasonably 
be expected to have--a significant impact on EPA'• 
regulatory process or deciaion-making. 

E. Investi ative Priorities: The Toxic Substances Control 
Act TSCA : 

1. Violations of Section 4 
Section 5 b Premanu acture Not1 , 

Rules or the 
Program 

Sections 15(1) and l6(b) of TSCA, 15 u.s.c. 1§2614(1) 
and 2615(b), establish misdemeanor penalties of one year of 
imprisonment and a $25,000.00 fine for knowing or willful 
violations of any rule promulgated under Section 4 or any 
requirement prescribed by Section S of TSCA. A high 
investigative pr~~rity will be placed on violations 
that have a significant impact on the Agency'• ability to 
act under Section 4{f)(l), lS u.s.c. B2603(f)(l), and on 
situations of falsified test data aubmitted pursuant to 
Section· S(b), 15 u.s.c. S2604(b), and the premanufacture 
notification program. 

2. Failure to Report Substantial Risk Information 

Sections S(e}, l5(3}(B} and 16(b) of TSCA, 15 u.s.c. 1§2607(e). 
2614(3)(B) and 261S(b), establis:1 r: . .:.sdemeanor penalties of one 
year of imprisonment and $25,000.00 fine for knowing or ~illful 
failure to submit information to EPA which reasonaoly supports 
the conclusion that a chemical substance or mixture 
manufactured, processed, or ·~·.i.i:tt.ributed in commerce preaent.s 
a aubst.antial risk of injury t.o health or the environment.. 
A high investigative priority will be placed on all violation• 
of thia reporting requirement. 

3. Violation of PCB or Dioxin Requlations 

Seetiona lS(l)(C) and l6(b) of TSCA, 15 U.S.C. 1§2614(l)(C) 
and 261S(b), establish misdemeanor penalties of one year of 
imprisonment a~ a $25,000.00 fine for knowing or willful 



4'iol1stions of rules issued under Section 6 of TSCA. 
The l\9ency has issued regulations governing polychlori
nated biphenyla and the disposal of dioxin-contaminated 
p~~t~cide wastes. A high investigative priority will 
be pl.aced on knowing or willful violations of t.he•e 
regulations that result in, or threaten, significant 
envi:'orunental contamination or human heal th hazard. 

F. Criminal Enforcement Priorities: The Federal 
insecticide, Fungicide and Rodenticide Act (FIFRA)i 

l. Failure to Report Information on the Unreasonable 
Adverse Ef feets of a Rpgistered Pesticide 

lSec:tion l4(b) of FIFRA, 7 u.s.c. ll36l('b), eata'bliahes 
misderneanor penal ties for the knowing violation of any 

.provinion of the Act. Section l2(a)(2)(N) provides that 
it is unlawful to fail to submit information required by 
Section 6(a)(2). This aection requires a registrant to 
report: ·to EPA any information regarding unreasonable 
adverse effects on the environment which the registrant 
has after the time of registration. A high investigative 
priority will be placed on knowing violations of this 
reporting requirement. 

2. Falsif!ca~ion of FIFRA Records 

Suctions l2(a){2)(M) and l4{'b) of FIFRA, 7 u.s.c. 
§§136j~a)(2)(M) and l36l('b), establish misdemeanor penalties 
for the knowing falsification of specified records maintained 
or file:d under FIFRA, including registration data. A high 
investigative priority will 'be placed on falsification 
activity that has--or could reasonably be expected to 
have--a ei9nificant impact on EPA'• regulatory process 
er decision-making. 

3. Violation of Suspension or Cancellati~c v:~ers 

Se~t~9ns 12(a)(2)(J), 12!~,(~)(K) and 14(b) of FIFRA, 
7 u.s.c~ SSl36j(a)(2)(J), l36J(a)(2)(K) and 136l(b), establish 
misdemennor penalties for knowing violations of the terms 
of cancollation and 1uspension orders issued under Section 
6 of FX!'RA. A high investigative priority will be placed on knowing 
violatit>na that result in, or threaten, 1i9nifieant environmental 
eontami~ation or human health hazard. 

4. Violation of Stop Sale Orders 

Sections liCa)(2)(I) and l4(b) of FIFRA, 7 u.s.c. §§136j 
{a}(2){I} and l36l(b), establish misdemeanor penalties for 
knowing ·violations of the terms of st.op sale orders under 
Section 13(a). A high investigative priority will 'be placed 
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on ·.knO'fling violations that result in, er threaten, 
aignificant environmental contamination er human 
health ha&ard. 

S. Unlawful Uses of Pesticides 

Sections 12(a)(2)(G) and 14(b) cf FIFRA, 1·u.s.c. 
§§l36j(a)(2)(G) and l36l(b), establiah misdemeanor penaltiea 
for the knowing uae of a pesticide in a manner inconaiatent 
with ita labelling. If referred by a State with primary 
use enforcement responsibilities, a high investigative 
priority will be assigned to misuse cases that result 
in, or threaten, significant environmental contamination 
or human health hazard. 

6. Illegal Distribution of Unregistered Pesticides 

Sections 12(a)(l)(A) and 14(b) of FIFRA, 7 v.s.c. 
§§l36j(a}(l)(A) and l36l(b), establish misdemeanor penalties 
for the knowing distribution, receipt etc. of an unregistered 
pesticide. ~~1e pesticide registration process outlined 
in Section 3 :-f FIFRA, 7 u.s.c. Section 136(a), ie -t.~1c 
cornerstone of EPA'& program to monitor and regul~~e 
the aafety of pesticides. A high investigative priority 
will be placed on illegal transactions involving unregistered 
.pesticides that result in, or threaten, significant environ
mental contamination or human health hazard. 

G. Investi ative Priorities: The Marine Protection, 
Research, and Sanctuaries Act MPRSA 

l. Unauthorized Ocean-Dumping 

Section lOS(b) of the MPRSA, 33 u.s.c. Sl41S(b), 
establishes misdemeanor penalties of one year of imprisonment 
and a $50,000.00 fine for the knowing violation of regula
tions or permits issued under the ocean-dumping program. 
The Agency will place a high investigative priority on 
violations that result in, or threaten, significant environ
mental contamination or human health hazard. 

H. Criminal Enforcement Priorities: Willful Contempt 
of Environmental Cons~nt Decrees 

18 u.s.c. §401(3) establishes criminal aanctiona 
for contempt oJ court resulting from ftdisobedience or 
resistence to (the court's) lawful writ, process, order, 
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rule" decree,· or command.• The punishment, which may 
b~, b~, fine or imprisonment, is left to the discretion of 
the c:ourt.. Historically, most of the EPA' 1 civil litiga
tion referrals have been eettled in judicially-enforceable 
consent decrees containing requirements for plant modifi
cation, upgrading or installation of pollution control 
equipment, and other forms of injunctive relief. Inauring 
compliance with the terms of these consent decrees will 
be a significant element of this Agency'• enforcement 
program. A high investigative priority will, therefore, 
be pl.aced on incidents of willful or delio,rat.e noncompliance 
with ·~he terms of environmental consent decrees that reault 
in, o:: threaten, significant environmental contamination 
of hunan health hazard. 

r 



:. Note on General Operating Procedures 
for the Criminal Enforcement Program 
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This memorandum is no longer current. OECM is in the pro

cess of thoroughly revising this memorandum, and will issue a 

new version of these procedures by the next time the Compendium 

is updated. 



GM-15 



• ... ,1\'0Sl~,. ¥-- 1r-
'J ,..,. 

i ft~ 
\~Ta.~ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
,.,~,~"#.'. WASHINGTON. C.C. 20460 

OCT B 7 !82 

THE ADMINISTRATOR 

MEMORANDUM 

SUBJECT: General Operating Procedures for the Criminal 
Enforcement Program 

TO: Associate Administrators 
Assistant Administrators 
Regional Administrators 
Staff Off ice Directors 

EPA's criminal enforcement program is of central 
importance to the Agency's overall enforcement efforts. 
Most importantly, it has the capacity to achieve substantial 
environmental benefits through the deterrence of the most 
serious environmental misconduct. In addition, successful 
criminal prosecutions will convey a strong message to the 
regulated community that the Agency will -not hesitate to 
pursue the strongest sanctions in appropriate cases. 

The need for clear, uniform, ·Agency-wide guid;-.nce is 
particularly· strong in the area of criminal e~f~-=~ment. 
The criminal investigative process is characterized by 
constitutional safeguards an~ prncedural constraints not 
found in civil and administrative enforcement matters. 
The government's burden of proof at tria1--•beyond a 
reasonable doubt•--is also appropriately demanding. 

Coinciding with the recruitment of GS-1811 criminal 
investigators to assist in criminal ease development in 
every Region, I have asked the Associate Administrator for 
Legal and Enforcement Cou~sel to tak~ the lead in preparing 
a document to establish operating procedures, roles and 
responsibilities for EPA's various offices in administering 
the Agency's criminal enforcement program. 
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~~he attached guidance document sets forth the management 
structure and operating procedures that will characterize EPA's 
criminal enforcement program. Decisions contained in this 
document have been reached following extensive coordination by 
the Associate Administrator for Legal and Enforcement Counsel 
with the Assistant Administrators, all Regional offices and 
the Department of Justice. They will result in the development 
of a criminal enforcement program that is a credit to· the 
Agency and a credible deterrent witbin the regulated community. 
I strongly endorse the General Operating Procedure• tha~ t~o 
Associate Administrator has formulated and I expect all EPA 
off ices with enforcement responsibilities to follow these 
procedures in discharging those duties. 

I wish to underscore three points. First, this document 
establishes procedures for re~~ralized management from EPA 
Headquarters of many aspects of the criminal enforcement 
program. Fer example, criminal investigators hired under the 
pro9rarn w••l be Headquarters employees: Area offices will have 
inter-Regional investiga-~ :~ responsibilities: and the role 
of Regional Administrators in criminal enforcement is limited. 
These management decisions are necessary given the nature of 
criminal enforcement generally and the Agency's relative lac~ 
of experience in criminal ease development. It is reasonable 
to anticipate a more •regionalized• management approach in the 
future as the Agency gains increased familiarity with criminal 
invest~gations and prosecutions. During this initial development 
stage, however, I have instructed the Associate Administrator 
to provide close, centralized supervision of case development 
activities. The management decisions contained in this 
document reflect those instructions. 

Second, I wish to emphasize the importance of training 
Agency staff who will be working with investigators in the 
development of criminal cases. The training provided EPA's 
technic,al personnel through the Federal Law Enforcement 
Center is excellent and provides a firm foundation in the 
basics of criminal investigative work. I strongly encourage 
continued participation by the Regions and program off ices 
in this program. · 
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Finally, as in civil enforcement, I am looking to the 
Associate Administrator for Legal and Enforcement counsel to 
advise me on the development of policy in the criminal 
enforcement program and to ensure that EPA'• offices fully 
and effectively implement my policy in this as in all 
other areas of enforcement. Moreover, I am specifically 
authorizing the Associate Administrator to perform the 
following duti.s (while working closely with other affected 
offices): 

- construing, interpreting, or amending 
the guidance in this document, and 

~ I 
.,, 

- issuing follow-up guidance for implementing 
these general operating procedures. 

With the implementation of this program, EPA is taking 
a significant new enforcement initiative. Implemented in 
a professional and responsible manner this program has the 
potential for substantial benefits to the environment. 
It is important to recognize, however, that the Agency 
is entering new and in many ways unfamiliar territory. 
Care, attention and the highest degree of professionalism. 
must characterize our efforts in this sp~cialized field. 
I am asking for the full cooperation of all offices in the 
implementation of this program pursuant to the attached 
guidance. 

Anne M. Gorsuch 

Attachment 



UNITED STATES ENVIRONMENTAL. PROTECTION AGENCY 
WASHINGTON, D~ IOHO 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

29OCT1982 

Ol'l'tCS Of' 
&,;•OAI. A .. D •Nf'OaCSM .. IY COVNSS&. 

General Operating Procedures for the Criminal 
Enforcement Program 

Robert M. Perry ~ 4'1r. ~ 
Associate Administrator (/ 

and General Counsel 

Associate Administrator 
Assistant Administrators 
Regional Administrators 
Staff Off ice Directors 

As you are aware, the Administrator ha~ asked this 
off ice to take the lead in preparing General Operating 
Procedures for EPA's various offices in·administering 
the Agency's criminal enforcement program. This guidance 
is attached. 

These procedures have been developed after extensive 
coordination with the Assistant Administrators and the 
Regional off ices. The assistance of these offices has been 
highly valuable and has resulted in procedures that reflect 
the interests of ~he various off ices of the Agency while 
simultaneously creating an effective and responsive 
criminal enforcement capability. 

I look forward to working with your offices in the 
implementation of this crucial enforcement effort. Questions 
on this document may be directed to Peter Beeson, Associate 
Enforcement Counsel for Criminal Enforcement (FTS 382-4543). 

Attachment 
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I. INTRODUCTION: OBJECTIVES OF THE CRIMINAL ENFORCEMENT PROGRAM 

The guidelines, procedures and resource d~cisions contained 
in this document reflect fundamental values and objectives 
that must characterize EPA's criminal enforcement program. 
A brief overview of these objectives will be helpful as 
background to the policies and procedures that follow • . 

The Agency's criminal enforcement program has been 
designed based upon the following objectives: 

l. Integrity in the Criminal Enforcement Process: 
Criminal case development is one of the most important-
and certainly the most sensitive--aspect of the Agency's 
enforcement program. As such, it is imperative that the 
criminal investigative process be insulated from outside 
influence or inquiries. The criminal enforcement program 
has been structured so as to ensure the absolute integrity 
of the investigative process. 

2. Confidentiality and security in the Criminal 
Investigative Process: Almost as important. as the 
integrity of the investigative process is the security· 
and confidentiality surrounding criminal case development. 
A breach in security can threaten the success of the 
investigation and the safety of the investigator. 
In addition, it can destroy EPA's credibility with other 
law enforcement agencies. Finally, premature disclosure 
of a crimina} investigation can unfairly prejudice the 
investigative target(s), since the public often perceives 
the fact of an investigation as tantamount to guilt. The 
criminal enforcement program will be managed, therefore, 
in a manner that will guarantee the security of the 
investigative process. This means, among other things, 
that only people with a demonstrated •need to know• will 
review the work product of the Agency's investigative staff. 

3. Experienced Staff and Supervisory Personnel: 
Criminal enforcement can be no· more effective than the 
people who participate tn and supervise the process. 
An important goal in structuring this program has been 
to guarantee that the criminal investigative process 
is managed and overseen by personnel experienced in the 
criminal case development process--experienced criminal 
investigators and experienced criminal prosecutors. 
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4. Reliable Access to Technical Support: Unlike the 
more traditional areas of criminal enforcement, EPA's cases 
are often technically sophisticated. Proof of the identity 
of pollutants is necessary in most prosecutions and technical 
personnel are frequently involved--as team members--during 
interviews, in conducting site inspections and record 
searches, in the surveillance and documentation of illeg3l 
discharges or emissions, and as experts before the grand 
jury and at trial. 

rechnical support for EPA's criminal cases will be the 
prim~ry responsibility of the Regional program offices. 
However, substantial!technical assistance will also be 
drawn from the National Enforcement Investigations Center 
in Denver, Colorado. In addition, in criminal investigations 
stenuning from Headquarters-managed programs (for example, 
the premanufacture notification program under SS of the 

·Toxic Substances Control Act) technical assistance will be 
provided by the Headquarters staff of the appropriate 
Assistant Administrator. 

~. Close Coordination with the Justice Department, 
Local United States Attorneys and outside Law Enforcement 
Agencies: The effectiveness of EPA's ~riminal enforcement 
program will depend on its ability to establish relationships 
of mutual trust and respect with the Department of Justice 
and the United States Attorneys (who will prosecute EPA's 
referrals), and with outside law enforcement agencies such 
as the FBI (who will provide investigative assistance and 
law enforcement powers in specific investigations). This 
progra~ has been designed, therefore, in a manner that will 
facilitate the development of long-term relationships 
betwee11 OLEC's investigative staff and outside offices 
or agencies. 

6. Consistent, Even-Handed use of Criminal Sanctions: 
Finally, an underlying objective of EPA's criminal enforcement 
progran will be to achieve consistent, even-handed use of this 
enforcement- option throughout the country. While the subject 
matter of criminal dockers may vary from Region to Fegion, 
uniform proce"3· r.;?s and policies will be adopted that will 
ensure a consistent exercise of the Agency's f r~:ecutorial 
discretion on criminal enforcement matters. 
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II. MANAGEMENT OF THE CRIMINAL ENFORCEMENT PROGRAM 

Historically, criminal sanctions have played only a 
minor role in the Agency's overall enforcement program. 
As a result, our institutional experience in this specialized 
.form of case development is limited. 

The Administrator is committed to the development of a • 
professional, in-house criminal enforcement capabil~ty. It 
is essential to the fulfillment of this Agency's obligation 
to employ all available enforcement options in addressing 
significant instances of environmental misconduct. 

The Administrato·~ has delegated the responsibility 
to the Associate Administrator for Legal and Enforcement 
Counsel and General Counsel to implement and carry out this 
program. The Associate Administrator and General Counsel 
will maintain operational control for this program through 
the Office of Enforcement Counsel~ 

One significant step toward the iMplementation of this 
program will be the recruitment by the Associate Administrator 
and General Counsel of experienced criminal investigators to 
assist in Regional case development. 1/ However, unlike 
Qther aspects of the Agency's enforcement program, which 
have been delegated in significant measure to the Regional 
offices, management of this investigative staff, and of the 
Agency's criminal enforcenent prograr.l generally, will be 
centralized at EPA Headquarters. Regional legal and 
technical staffs will remain, as in the past, indispensable 
players in the overall criminal case development process. 
However, the particular sensitivity of criminal 

l/ The FY 1982 and FY 1983 budgets for the Agency set 
aside positions for professional criminal investigators in 
the Regional OLEC decision unit. These investigators wi-11 
be 1811 series investigators who~e exclusive function will 
be the investigation of potential ·criminal activity. They 
will not, at present, have law enforcement powers, i.e., the 
authority to m.!.:.e, arrests or to carry weapons. They will, 
where circumstances warrant, be eligible for "eir • .-.ually 
based" premium pay--authoriz.ed by S u.s.c. §SS45(c)(2)--as 
well as the special retirement benefits accorded to law 
enforcement officers under S u.s.c. §S336(c)(l). 
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enforcement generally, combined with the limited historical 
experience of the Agency, dictate a centralized management 
approach during the developmental stages of this program. 

·The Area Office: A central component of this management 
approach will 'be the development of "Area Offices" t.o 
house the majority of criminal investi9ators who are to 
be supervised by the Associate Enforcement Counsel for 
Criminal Enforcement, Office of Enforcement Counselo 

Under the "Area Office" approach, criminal investigator 
positions contained in the FY 1982 and FY 1983 budgets will 
'become Headquarters rather than Regional resources, and will 
be part of the ~~aff of the Criminal Enforcement Division. 
Recruitment of t~ese investi9ators shall be accompli~h~r as 
expeditiously as possible. Following selection by ~r~ 
Associate Administrator and General Counsel, investigators 
will be assigned to duty stations in four Area Offices in 
host Regions in Philadelphia, Atlanta, Chicago and Seattle. 

These Area Offices will have inter-Regional investigativ~ 
responsibilities. The. Philadelphia Area Office will cover 
Regions I, II and III; Atlanta's Area Office will cover 
Regions IV and VI: Chicago's Area Office will cover Regions 
V and VII: and Seattle's Area Office will cover Regions 
VI!I, IX and x. 

Each Area Office will be supervised by a "Special-Agent-In
Charge" (SAIC)~ at. least three additional investigators 
(Special Agents) will be assigned to each office. Within 
this statf, specific investigators will be assigned primary 
responsibility for investigations in non-host Regions to 
ensure an equitable distribution of investigative resources 
among all Regions. The SAIC will manage the day-to-day 
investigQtive activity of the unit, and will make initial 
decisions on investigative priorities arnon9 the potential 
cases within the office's geographical area of responsibility. 
The SA!C will also conduct the initial performance _evaluations 
of the Special Agents in the Area Office. 
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From EPA Headquarters, the Criminal Enforcement 
Division will monitor the investigative activity in each of 
the Area Offices. The Associate Administrator and General 
Counsel shall have operational control of the Are·a Office 
investigative units and shall have the authority to allocate 
EPA's limited investigative resources among the Regions • 
. Further, while day-to-day investigative decisions will be 
made in the Area Office under the supervision of an SAIC, 
the Associate Enforcement Counsel for Criminal Enforcment 
will have the right to direct the investigative activity of 
any Area Off ice in cases of national significance or parti
cular sensitivity. The Associate Enforcement Counsel for 
Criminal Enforcement will also review and concur in per
formance evaluations of Area Office Special Agents and 
conduct the initial performance evaluations of SAICs. 

A smaller criminal enforcement unit, also staffed by 
experienced cri.n!.nal investigators, will be located at the 
National Enforc~-ent Investigations Center in Denver, .. 
Colorado. The Jwrisdiction of this unit will, unli~a .. >.~ea 
Offices, be nationwide in scope, focusing on cases that span 
the jurisdiction of two or more Area Offices. Investigators 
assigned to this unit will also participate, where appropriate, 
in investigations in which the NEIC is providing technical 
support. The NEIC unit--like the Area Offices--will be 
managed on a 'day-to-day basis by an SAIC, who· will report in 
turn to the Criminal Enforcement Division at EPA Headquarters. 

An organizational chart reflecting the management of the 
the investigative component of the criminal enforcement 
program is included as Attachment A to this memorandum. 

Advantages to the Area Office Management Approach: 

A centrally-controlled criminal enforcement program 
structured around the "Area Office" concept presents several 
decided advantages over other management options that have 
been considered: 

- It provides excellent insulation of the criminal 
investigat~ve process, avoiding even the appearance of 
vulnerability to outside influences or pressures. 

- It combines an adequate number of investigators 
in one office to respond to significant criminal activity. 
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- It places responsibility for first and second 
level supervision of the investigative process--and for 
performance evaluations of staff investigators--in the 
hands of personnel with demonstrated, substantial experience 
in criminal case development. 

- It provides added flexibility in t.he shifting of 
investigative resources between Regions to respond in 
emergency situations. 

- It parallels the management and organizational 
struet~res of criminal investigative units in other 
Federa:t· age.ncies, and .. ,will assist EPA in inspiring the 
trust and confidence of outside law enforcement agencies-
such an the FBI--that will play an important role in 
EPA's developing criminal enforcement program. 

- It guarantees consistent treatment of administrative 
matters, such as overtime pay, promotions and performance 
evaluations, for all Agency investigators. 

In sum, the centrally-controlled, "Area Office" 
approac'h wi 11, I believe, provide a framework for the 
development of a professional investigative component. 

Support for the Field Investioative Units: Basic admini
strative and logistical support for the Area Offices 
and the criminal enforcement unit at NE!C will be the 
primary responsibility of the host Regions in Phila.delphia, 
Atlanta, Chicago and Seattle, and of the Director, NEIC. 
More specifically, the host Regions and the NEIC will 
provide the following day-to-day support functions: 

(1) Processing and distribution of ~aychecks: 
(2) Procurement requests: 
(3) Time and attendance cards: 
(4) Funds control: 
(5) Property management: 
(6) Secure office space with furniture: 
(7) Utilities: -
(8) Travel planning and voucher processing: 
(9) Parking: 

(10) Personnel processing. 
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The Associate Administrator and General Counsel 
will have responsibility for the following functions: 

(1) Recruitment: 
(2) Supervision and program direction: 
(3) Development of performance standards: 
(4) Performance appraisals: 
(5) Review and approval of promotions and bonuses: 
(6) Budgeting: 2/ 
(7) Travel approval: 
(8) Overtime and premium pay approval: 
(9) Allocation of investigative resources. 

III. ROLES AND RELATIONSHIPS 

The resources necessary to support criminal case 
development from the initiation of an investigation to 
the completion of a criminal prosecution can be extensive. 
In addition, criminal investigations and referrals must 
be coordinated with related enforcement or regulatory 
functions within the Agency. This memorandum describes 
the basic roles and relationships of key players in the 
criminal enforcement process. It will be followed by 
additional procedures where necessary to ensure early, 
effective coordination between the· investigative staff and 
the legal and technical staffs of the affected Regional or 
Headquarters offices. 

OLEC: The Enforcement Counsel Matters 

The Associate Administrator and General Counsel will 
review and approve criminal referrals to the Justice Depart
ment. Through the Enforcement Counsel, the Associate 
Administrator and General Counsel will supervise and direct 
the activities of the Criminal Enforcement Divisiono and 

2/ Secretarial support for the Area Offices will be budgeted 
for, and provided by, the Office of Legal and Enforcement 
Counsel. In addition, I have asked my staff to coordinate with 
the Comptroller to analyze the resources necessary for 
effective support of all Agency investigators in matters 
such as travel and specialized investigative equipment. 
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will also ensure consistent and complementary use of civil 
and criminal enforcement options available to the Agency. 
In this regard, Enforcement Counsel attorneys will coordinate 
with the Criminal Enforce~ent Division during the review 
of Regional civil referrals that they feel may be appropriate 
for criminal sanctions. 

OLEC: Criminal Enforcement Division 

The Associate Enforcement Counsel for Criminal Enforce
ment, under the direction of the Enforcement Counsel, will 
monitoi~ and supervise the Area Offices and the NEIC investi-
9ative unit in all investigative activity. The Criminal 
Enforcmnent Di vision·':wil l provide all legal support for 
Headqu~rters-managed investigations; review all criminal 
referrals to the Justice Department: expand Agency training 
programs for investigative and technical personnel; coordi
nate hazardous waste referrals to the Federal Bureau of 
Investigation; provide regular liaison with the Land and 
Natural Resources Division and local United States Attorneys; 
and formulate procedural and substantive guidance for the 
conduct of Agency investigations. 

The Associate Enforcement Counsel for Criminal Enforce
ment will also assume primary responsibility·for recruitment 
of the Agency's investigative staff: evaluation of the 
performiance of this staff: monitoring of the use of premium 
pay (ov(~r-time pay) by Agency investigators: and recommend
ing how investigative resources should be allocated among 
the Reg:~ons. 

OLEC: i'he National Enforcement Investigations Center 

Hi~;torically, the National Enforcenent Investigations 
Center ~1as provided strong technical support in a number of 
EPA crir:1inal cases. In addition, NEIC has been a key player 
in the coordination of the Agency's ongoing and highly-successful 
training program for EPA technical personnel at the Federal 
Law Enforcement Training Center at Glynco, Georgia. Primary 
responsibility for technical supp6rt of criminal case 
development must be carried by the Regional program offices: 
however, the National Enforcement Investigations Center will 
continue to assume responsibility for technical support in 
Agency c,riminal investigations that have inter-Regional 
ramifications or that exceed the resources of the technical 
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staffs of individual Regions. Requests for this assistance 
will be processed in the same manner as any other request 
for the technical assistance of NEIC in an enforc~ent 
matter. 

OLEC: General Counsel Matters 

In criminal enforcement matters, as in other areas 
of Agency activity, the Associate Administrator for Legal 
and Enforcement Counsel and General Counsel, through the 
Deputy General Counsel, is responsible for interpreting laws 
and supporting regulations to ensure consistent and appropriate 
Agency positions on all legal issues. General Counsel 
attorneys will assist in resolving legal issues involving 
environmental statutes that arise during investigations, 
during the review of criminal referrals, or during the 
prosecution of criminal cases. 

OLEC: The Regional Counsel 

The SAIC will look to Regional Counsels for legal 
advice on EPA's statutes and regulations during the 
investigative process. To facilitate this cons~ltation, 
a Regional attorney will be designated to work with the 
crimin~l investigative staff at the ·initiation of every 
investigation. 3/ This attorney will act as priMary in-house 
counselor during the pre-referral investigative process--a 
role that is of particular i~portance due to the complexity 
of EPA's environmental statutes and the technical nature of 
the underlying regulations. Regional attorneys assigned to 
specific investigations will also coordinate the preparation 
of criminal referral packages. 

3/ In cases of inter-Regional dimensions, the Regional 
Counsel responsible for the Federal District in which the 
referral is anticipated will generally be designated as lead 
Regional ·counsel, unless the Associate Administrator and 
General Counsel makes another designation, for purposes of 
consultation during the investigative process, preparation 
of the referral package, and review and concurrence in the 
referral recommendation. 
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R1~9ional Counsels will have a concurrence role on the 
initiation of all investigations, and on all criminal 
referruls to EPA Headquarters. This procedure has been 
adopted to ensure the legal sufficiency of all referrals, 
and to integrate the Regional offices into fundamental 
decisic>ns on the exercise of the Agency's prosecutorial 
·discretion. 

As a general rule, Regional attorneys will not parti
cipate in the field investigation. This would not be an 
appropriate use of our limited and excellent legal staffs. 
Accordingly, while Agency investigators will be instructed 
to coordinate closely .. with Regional attorneys throughout the 
investigative process,· the management of the investigation 
will be the primary responsibility of the Special Agent, 
acting llnder the immediate supervision of the SAIC. 

. Wh1en criminal investigations are being conducted by 
the Headquarters investigation unit, legal support will be 
provided by attorneys assigned to the Criminal Enforcement 
Division. However, this does not preclude the assi9runent 
of attorneys from the Headquarters civil litigation enforce
ment di"isions or the Regional Counsel staffs to tbese cases 
on a se~ected basis. 

The Regional Administrators: 

Over a year ago, EPA adopted a policy removing Regional 
Administrators from a decision-making role in matters 
pertaining to the initiation, investigation, referral or 
closing of criminal cases. The primary purpose of this 
policy was to insulate these highly visible Agency officials 
from the pressures that inevitably arise with the initiation 
of a cri~inal investigation. 

The AdNinistrator is in agreement that the purpose 
behind ~his policy is a beneficial one. In addition, the 
policy is a natural corollary of the centralized management 
structure established by this memorandum. Finally, Re9ion~l 
Counsels, who will be working closely with the OLEC investigative 
staff, w:lll be in an excellent position to reflect the 
Regional position on decisions to initiate or refer criminal 
cases. Accordingly, the policy will continue, and Regional 
Administi:ators will not be asked to assume the responsibility 



-11-

of decisions on the scope and focus of investigative activity, 
including decisions to initiate, investigate, refer or close 
criminal cases. 

It is important to note that the Regional Administra
tor, like any other Agency official, will be kept apprised 
·of criminal enforcement matters where necessary to achieve 
effective coordination of criminal investigations and other 
Agency activity.4/ This will be the case, for example, 
during those rare occasions when a decision is made to 
pursue parallel civil/criminal enforcement proceedings, or 
during investigations of companies or individuals who are 
involved with the Agen'cy on other, unrelated matters. 
Recognition of these situations will be the responsibility 
of the Regional Counsel, the OLEC investigative staff and 
the technical and legal personnel assigned to the 
investigation. 

The Assistant Administrators 

As the national program managers, the Assistant 
Administrators will work with the Office of Legal and 
Enforcement' Counsel in the establishment of Agency-wide 
and media-specifi~ criminal enforcement priorities. These 
priorities will provide the framework· for decisions on 
the allocation of our limited investigative and technical 
resources in the criminal case development process. 

As in other enforcement areas, Assistant Administrators· 
are also responsible for providing technical support 
{including appropriate Headquarters support for investiga
tions stemming from Headquarters-managed programs), and 
for providing resources in Regional program budgets to 
support criminal case development. The Office of Legal and 
Enforcement Counsel will continue to work closely with the 
Assistant Administrators in providing projections of antici
pated resource needs, and to ensure adequate technical 
support for criminal case develop~ent. 

4/ It goes without saying that information on criminal investi
gations is highly sensitive, and should be exchanged with 
restraint. In addition, matters occurring before the grand 
jury must be protected in accordance with the mandate of secrecy 
established by Rule 6(e) of the Federal Rules of Criminal 
Procedure. Internal Agency coordination on criminal matters 
must occur within these constraints. 
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The RE!gional Program Offices 

Regional program off ices will play an integral role in 
the criminal case development process, and in many cases 
will 'be asked to assign a technical person to be a member of 
the investigative team. Accordingly, prior to the initiation 
·of most investigations, a request will be made to the 
Regional program office for technical assistance. In 
addition, in all investigations the Regional program office 
will be contacted to ensure that no administrative actions 
against the investigative target are pending or contemplated. 
While every effort nust be made to support meritorious 
investigations falling within the criminal enforcement 
priorities of the Agency, it is recognized that each Regional 
progra.r.i office acts under finite budget constraints. If 
resource difficulties are anticipated, this fact must be 
highlighted at the earliest stage, so that alternative 
sources of support (such as the NEIC) can be explored. To 
facilitate this early coordination, each Regional program 
office should designate a ''contact" person for liaison on 
crir.'lin~l enforcement activities. This liaison activity 
must, of course, be conducted with appropriate sensitivity to. 
the need for confidentiality in criminal matters. 

Because of the integral role of Regional.technical 
personnel, the Office of Legal and Enforcenent Counsel has 
made a special effort over the past year to provide basic 
training in criminal case development through the Federal 
Law Enf~rcement Training Center in Glynco, Georgia. Approxi
mately 100 technical personnel from every Region (as well as 
the NEIC staff) have received this training. The need for 
Agency personnel to be sensitive to, and familiar with, the 
deT:'landi :'"lg constitutional and statutory safeguards surrounding 
criT:'linal case development is self-evident. Accordingly, 
this training will continue. Regional progran offices are 
asked to ensure that eMployees who participate in compliance 
inspect~ons, or who are regularly involved in enforcement 
support activities, attend this training. It is crucial to 
the deVE!lopment of a professional· program. 

The Justice Department 

Through its primary investigative Agency--the Federal 
Bureau cf Investigation--the Justice Department will 
provide investigative support for the development of 
selected cases involving illegal hazardous waste activity, or 
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requiring full law enforcenent powers (i.e., the authority 
to arrest, to carry weapons and to execute criminal search 
warrants). 

Further, the Justice Department and local United 
States Attorneys will be available for advice during 
investigations, and will provide the prosecutorial support 
for all EPA criminal referrals. At present, Regional 
attorneys are working closely with the Justice Department 
on several important prosecutions. While the role of 
EPA attorneys in criminal litigation is necessarily more 
limited, every effort will be made to develop a significant 
role for EPA attorneys in the prosecution of criminal 
cases in conjunction with the Justice Department. 

IV. REPORTING PROCEDURES 

Standardized Agency forms are being developed to 
document witness interviews and investigative developments, 
as well as the opening and closing of investigations. 
These forms will be printed in quadruplicate, and will 
be disseminated for Agency-wide use following the hiring 
of investigators. One copy of each form will be set 
aside upon use during field investigations: these copies 
will be sent on a regular basis to the Criminal Enforcement 
Division, where a second, complete Agency file will be· 
maintained on each investigation. The reports will provide 
one basic method of monitoring field investigative activity 
at EPA Headquarters. Special-Agents-In-Charge in each Area 
Office will be responsible for ensuring that reporting 
requirements are met by their investigative staffs. The 
Associate Enforcement Counsel for Criminal Enforcement will 
keep the Associate Administrator and General Counsel and the 
Enforcemenent Counsel informed, on a regular basis, of 
ongoing case development activity. 

V. INITIATION A..~D CONDUCT OF AN INVESTIGATION 

In Section III, above, the roles of various Agency offices 
were described. Section V is provided as a general description 
of the interaction of these offices during a.routine investi
gation: of course, these general principles are flexible, 
and can change to accommodate the facts of specific cases. 

An initial "lead" or allegation of potential criminal 
activity may come to the Agency from any of several sources, 
including State agencies, routine compliance inspections, 
disgruntled plant employees or citizen groups. Regardless 
of its source, it should be transmitted immediately to the 
Special-Agent-In-Charge of the responsible Area Office, who 
will assign a Special Agent to the lead for fellow-up. 
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lf the reliability of the lead is unclear, the Special 
Agent will conduct a preliminary inquiry solely to determine 
the credibility of the allegation, and to make an initial 
assessment of the need for more thorough investigation. 
This initial inquiry will be brief, and will involve no 
extensive commitment of resources or time. The sole purpose 
is to reach an initial determination on the need for a 
complete investigation. 

If, in the opinion of the Special Agent and the 
Special-Agent-In-Charge, the lead warrants thorough investiga
tion, the Special Agent will immediately contact the Regional 
Counsel in the Region~··~here the investigation is to be 
conduci:ed. The Regional Counsel will ensure that no civil 
enforc(?r.'lent action is pending or contemplated against the 
investigative target, and will assign an attorney to work 
with the investigator during the case development process. 
The Res!ional attorney and Special Agent will also contact 
the appropriate Regional program office to ensure that no 
administrative enforcement action is pending or contemplated. 
In addition, where the need for technical support during the 
investigation is contemplated, the Regional program office 
will be asked to assess the availability of technical 
resources, and when appropriate to designate a specific 

. individual to ·work with the Special Agent during the course 
of the investigation. These activities will be carried out 
in cons:.iltation with the Criminal Enforcement Division. 

If no pending administrative/civil enforcement actions 
exist involving the investigative target, a case file will 
be opened by the Special Agent and a copy of a case opening 
report uent irrunediately to the Criminal Enforcement Division, 
EPA Headquarters. While simultaneous administrative/civil 
and crir:linal enforcement actions are legally permissible, 
they will be the exception, rather than the rule. As a 
general rule, an administrative or civil proceeding will be 
held in abeyance pending the resolution of the criminal 
investigation. One exception t.o this general rule will be 
those situations in which emergency remedial response is 
mandated. In these situations, however, the criminal 
investigation will not be initiated without the prior 
approval of the appropriate Regional Counsel and the 
Enforcement Counsel. If there is disagreement concerning 
the need for a cri~inal investigation, the matter will be 
referred to the Associate Administrator and General Counsel 
for acti 1,n. 
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The opening of a case file and submission of a case · 
opening report does not commit the Agency to proceed 
with a criminal referral at the culmination of the investi
gation: nor does it reflect an Agency decision that criminal 
conduct has occurred, or that criminal sanctions are the 
exclusive or appropriate remedy. All enforcement options 
remain open, and should be considered, throughout the 
ensuing investigation and the formal referral to the Justice 
Department. 

Management of the investigation will be the primary 
responsibility of the Special Agent, acting under the 
supervision of the Area Office Special-Agent-In-Charge. 
The Special Agent will be responsible for determining 
the basic investigative approach, and will take the lead 
in conducting interviews, assembling and reviewing records, 
planning and executing surveillances, coordinating with 
State, Federal or local law enforcement agencies, planning 
and executing searches, developing informants, and performing 
other investigative matters. A technical person will work 
with the Special Agent during those portions of an investigation 
requiring technical expertise. 

In pursuing an investigation, the Special Agent will 
be responsible for completing all required reports, (interview 
Sur.\r.1aries: reports of investigation etc.) and for coordination 
with the Criminal Enforcement Division as· required prior to 
specific investigative developments. As a general operating 
practice, only one member of the investigative tear.i will 
record, or document, any stage or development in the 
investigation. 

In every investigation opened by the OLEC investigative 
staff, a Regional attorney will be assigned to work with the 
Special Agent managing the investigation. The Regional 
attorney will act as prinary in-house counselor during the 
pre-referral investigative process. This role is of 
particular importance due to the complexity of EPA's environ
mental statutes, and the technical nature of the underlying 
regulations. In addition, legal issues frequently arise 
during the case development process. concerning the use of 
statutory discovery devices; the pursuit of parallel 
criminal and civil proceedings: the confidentiality of 
business information; delegations of authority within the 
Agency; State statutes and enforcement proceedings; inter
nal EPA policy and guidance; and elements of proof under 
EPA's environmental criminal provisions. It will be the 
responsibility of the Special Agent to consult with, 
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and seE1k the guidance of, the Regional attorney on these and 
similar issues throughout the pre-referral investigative 
process,. 

VI. REFERRAL PROCEDURES 

At present, criminal referrals are recommended by 
Regional Counsels, reviewed within EPA Headquarters by the 
Criminal Enforcement Division and the Enforcement Counsel, 
approved by the Associate Administrator for Legal and 
Enforcement Counsel and General Counsel, and--upon approval 
--directed simultaneously to the Land and Natural Resources 
Division and the appropriate local United States Attorney. 
With the implementation of a centrally-controlled program 
structured around the Area Office concept, these procedures 
will be changed somewhat. 

As in the past, criminal cases will be developed 
as thoroughly as possible prior to referral to the Justice 
Departrrnent. During this process, informal coordination 
between investigative staffs and the Justice Department 
and loc(~l United States Attorneys is encouraged. However, 
formal :referral of crimin~l cases for further investigation 
by grand jury, or for prosecution, will require the prior 
approval of the Associate Administrator and General Counsel. 

A referral recommendation will be developed when the 
independent field investigation has been exhausted, or when 
it can C>r should proceed no further without the initiation 
of a grnnd jury investigation by the Justice Department. At 
this point, the results of the investigation will be assem
bled in a referral package. The preparation of the overall 
referral package will be the responsibility of the Regional 
attorney assigned to the investigation. Drafting responsibil
ities will be shared by members of the investigative 
team. 

The Special Agent will be r~sponsible for summarizing 
for the report the factual evidence developed in the case. 
Much of this evidence will already be documented in interview 
sul":'lrnaries and investigative reports conpleted during the 
investigative process. Accordingly, the factual portion of 
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the report will be a concise summary of the case, followed 
by exhibits documenting the evidence that will be proved 
at trial. 

The Regional attorney will be responsible for a 
thorough and coordinated presentation of the statutes and 
regulations underlying the referral. This section will be 
of crucial importance in determining whether a referral 
should be made. Once a referral is sent to the Justice 
Department, this section will be helpful in briefing the 
Justice Department and local United States Attorneys on the 
complexities of environmental laws and regulations, and 
should assist in minimizing delays in prosecutorial support 
that result from a lack of familiarity with environmental 
statutes. 

The technical person assigned to the case will be 
responsible for presenting the technical portion of the 
package,.including a description of the violating facility, 
technical evidence ~cquired during the investigation, and 
a statement of environmental impact. 

The present referral package format will .continue in 
use unless changed by the Associate Administrator and 
General Counsel. 

Once the package is prepared, it will be reviewed 
by the Special-Agent-In-Charge and the Regional Counsel, 
who will act as joint signatories. Technical portions of 
the package will also be reviewed by the Regional or Hea1- . · 
quarters program office, or the NEIC--depending C'r. ·.:.he 
source of technical support. During this technical review, 
the availability of technical resources to support litiga-. 
tion should also be reviewed a:.J specifically confirmed by 
the appropriate technical office. 

Following completion of the referral package and 
concurrence in the referral recommendation by the Special
Agent-In-Charge and the Regional Counsel, three copiea of 
th~ :e:erral package and all exhibits should be directed to 
the Associate Enforcement Counsel for Criminal Enforcement, 
Criminal Enforcement Division (EN-329)~ u.s. Environmental 
Protection Agency: 401 M St. s.w.: Washington, o.c. 20460. 
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No copies of the referral package will be sent to the local 
Uni tee: States Attorney or the Justice Department until 
Headquarters has reviewed the referral and the Associate 
Administrator and General Counsel has approved the referral. 

If either the Special-Agent-In-Charge or the Regional 
Counsel believe the referral should not be made, that 
official should include a statement of the reasons under
lying ·this position and make an alternative recorrunendation 
(i.e., close out investigation: change to civil referral: 
change to administrative action etc.). The package will 
nevertheless be directed to the Criminal Enforcement Divi
sion fc>r review: a final referral decision will be made by 
the Asnociate Admini~~rator and General Counsel. 

The Headquarters review will focus on the adequacy 
of case: development: adherence to the criminal enforcement 
priorities of the Agency; legal issues of first impression; 
consist.ency with related program office policy: 5/ and · 
general prosecutive merit. In cases involvin9 particularly 
complex issues of law, the Criminal Enforcement Division 
will also consult with General Counsel attorneys. If, 
following this review process, the referral recommendation 
is accepted, referral packages will ~e directed simultaneously 
to the 'J. S. Attorney and to the Justice Department. Appro
priate 1:over letters will be drafted 'by the Criminal Enforce
ment Di\iision. 

Situations may arise in which an emergency referral 
to the local United States Attorney is necessary. For 
example, immediate resort to the grand jury's compulsory 
process may be required in investigations of ongoing 
illegal activity, or when there are grounds to anticipate 
the flight of a witness. Such situations will be limited. 
When they arise, SAICs, following coordination with the 
Regional Counsel, will contact the Criminal Enforcement 
Division. Following consultation with the Associate 
Administrator and General Counsel, telephonic 

~/ Each Assistant Administrator is encouraged to appoint 
one individual to coordinate with the Criminal Enforcement 
Division on criminal enforcement matters. Subject to the 
normal constraints on dissemination of information concerning 
criminal cases, consultation will occur during the referral 
review process, to ensure that a specific case does not 
raise policy issues that should be brought to the attention 
of the Associate AdNinistrator and General Counsel prior to 
the referral decision. 
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authorization for an emergency referral will be 9ranted in 
appropriate cases. Copies of all materials transmitted to 
the local U.S. Attorney in connection with the emergency 
referral will then be directed immediately to the Criminal 
Enforcecent Division and the Environmental Enforcement 
Section, Land and Natural Resources Division, Department of 
Justice. 

VII. POST-REFERRAL PROCEDURES 

Following referral to the Justice Department, control 
of the case shifts to the prosecutor assigned to the 
referral. Normally, .~he prosecutor will be a member 
of the local United States Attorney's office. In cases 
of national significance, or beyond the resources of the 
United States Attorney, the case may be managed by the 
Environmental Enforcement Section, Land and Natural Resources 
Division. In addition, the Land and Natural Resources 
Division is currently monitoring the progress of environmental 
criminal referrals throughout the country. 

The Special Agent responsible for the investigation 
will act as primary liaison with the Justice Department 
or the local United States Attorney. This Special Agent 
will perform and coordinate additional investigation as 
required, and will normally be designated a special agent 
of the grand jury if a grand jury presentation or investi
gation is initiated. 

In most cases, the EPA attorney assigned to work with 
the investigative staff in the development of the case will 
be responsible for fulfilling requests for legal assistance 
during the litigation of the case. Program office staff 
must be available to provide technical support as needed. 

Most of EPA's criminal cases will be developed further 
through the grand jury following referral. Stringent, closely
monitored rules govern the conduct of grand jury investigations •. 
Agency officials will be responsible for familiarizing them
selves completely with these rules prior to participating 
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in a grand jury investigation. 6/ 

VIII. PLEA BARGAINING 

Negotiations of settlements in criminal cases, i.e., 
plea bargaining, is the primary responsibility of the 
Justice Department. Following the referral of a criminal 
'case, Agency officials should never enter into independent 
negotiation or discussion with the subjeet(s) of that 
referral without prior coordination and approval by the 
Justi1::e Department attorney overseeing the case. It 
is, o:E course, entirely appropriate for Agency officials 
working on the criminal proseeution--including investigators, 
attorneys and technical personnel--to provide input, 
su9geutions and advite during the negotiation process. 
Moreover, the Agency would expect to be consulted on any 
final settlement. 

IX. REQUESTS FOR ASSISTA..~CE IN CRIMINAL INVESTIGATIONS 
CONDUCTED BY THE JUSTICE DEPARTMENT A.~D THE FBI 

EPA may receive requests for technical, legal or 
investigative assistance in environnental criminal cases 
that a~e initiated independently by the Justice Department 
or the Federal Bureau of Investigation. 

l i;. will be the policy of EPA to provide support for 
these requests to the extent resow::-~es permit. Requests for 
legal c>r investigative assistance ~~ criminal investigati~ns 
from the Justice Department or the FBI will be r: -..!Wed in 
advance by the Criminal Enforcement Division, the Enforce
ment Counsel, and the Associa~~ ~~ministrator and General 

6/ Agency guidelines on grand jury investigations were 
circulated by OLEC on April 30, 1982. (See Memorandum, 
"~912 .. cy Guidelines for Participation in Grand Jury 
Investigations:" Associate·Administrator for Legal and 
Enforcenent Counsel and General Counsel to Assistant Admini
strator1s, Regional Administrators, Regional Counsels and 
Oirecto%, NEIC, 4/30/82). Agency officials should consult 
these guidelines prior to participation with the Justice 
Department in a grand jury investigation. 
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Counsel. Accordingly, regional offices that receive any 
such requests should forward the request to the Criminal 
Enforcement Division for final determination by the Associate 
Administrator and General Counsel. 

Any request for technical assistance should be for
warded to the appropriate program office for determination. 

X. SECURITY OF CRIMINAL INVESTIGATIONS 

Information on cri~inal investigations must be 
provided with restraint, and only to persons who have 
a "need to know" the information. Additionally, special 
attention must be given to the care and custody of written 
materials pertaining to an investigation. This point is 
of particular importance when circulating a referral 
package for review. OLEC investigative units will be 
equipped with secure office space, filing cabinets, and 
evidence vaults. Similar securlty measures should be 
utilized by program office and Regional Counsel staff 
assigned to an investigation. 

Active criminal investigations shall never be discussed 
with personnel outside of the Agency except as is necessary 
to pursue the investigation and to litigate the case. 
Accordingly, requests for information on active investi
gations from the news media should be politely but firmly 
denied. Horeover, Agency officials should never confirm 
the existence of an ongoing field or grand jury investi
gation in response to outside inquiries. 

Finally, in the event of inquiries from Congress, 
my staff will work closely with the Congressional Liaison 
Office prior to releasing any information or making any 
public statements. 

XI. RESERVATION 

The policy and procedures set forth herein, and 
internal office procedures adopted.pursuant hereto, are not 
intended to, do not, and may not be relied upon to create a 
right or benefl., substantive or procedural, enforceaole at 
law by a party to liti9ation with the United S\..c:;:.~s. The 
Agency reserves the right to take any action alleged 
to be at variance with these policies and procedures or 
not in compliance with internal office procedures that 
may be adopted pursuant to these materials. 
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UNITC::O STAT£S ENVIRONMENTAL PROTE:CTION A(:;ENCY 

. WASHINGTON. O.C. 20460 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Regional Counsel Re~ort? Relationship 

Alvin L. Alm ~ -'--, ~ 
Deputy Administrator Designate 

Assistant Administrators 
Associate Administrators 
Regional Administrators 
Regional Counsels 

OllPll'ICa OllP 
TMC ADMIN19TltA'l'O .. 

As part of an overall review of headquarters-regional 
matters, I have recently reviewed the relationship among the 
Regional Counsels, the Regional Administrators, the Office of 
General Counsel, and· the Office of .Enforcement Counsel, anc 
have met with a number of you to discuss this topic. My cen
tral desire has been to reconcile the need for strong legal 
support to allow the Regional Administrators to succeed in 
their duties with the need for national consistency in inter
preting and applying the laws under which the agency operates. 
The decisions which follow are an effort to meet both goals. 

Accountabilitv of the Regional Acrninistr~tors for 
Enforcement. The Regional Administrator, rather than the 
Regional Counsel, will be fully accountable for enforcement 
activities and enforcement results. I believe this is prefer
able to the current system, under which accountability is 
divided between the Regional Administrator and the Regional 
Counsel. With my decisions today,. the Regional Administrators 
now have control of the full range of resources needed for an 
effective regional enforcement program:and thus are the appro
priate focus o! accountability for that function. The Assistant 
Administrator for Enforcement will have the same policy-setting, 
review, and oversight responsibilities as the other Assistant 
Administrators have for their regional counterparts. 
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Allo1¥ance .holder for Reoional Counsel resources. The 
Regional Administrator will be the allowance holder for ReQional 

·counsel budget alloeations. Administering these allowances in 
headquarters has proved cumbersome and confusing, with no off
setting ~·n~fits. The allowance holder shift will take effect 
October l, 1983, for FY 1984. 

Program direction of Regional Counsels. The Regional 
Administrator is the policy-maker for his region, and is the 
Regional C~unsel's client. Accordingly, the Regional Counsel 
and his st,3ff must be responsive to the poli~ies and priori ties 
established by his client, the Regional Administrator. This 
means that the activities of the Regional Counsel will be 
determined on a day-to-d~y basis by the Regional Administrator, 
and that U1e Regional C.ounsel is accountable for the quality, 
timeliness, and ade~uacy of the legal services provided to the 
Regional Acrninistrator. 

Selection and rating of Regional Counsels. Given the 
eorl'9lexity of £?A's regulatory programs, and the possibility 
of confusion and da~age from divergent legal approaches, I 
think we sh::>uld continue to maintain a single national law 
off ice of w~ich the Regional Counsels are parts. Accordingly, 
the lead reraponsibility for selecting the Regional Counsel and 
his staff sl1all remain with the General Counsel, with the 
1:oncurrence of the Regional Administrator on the selection of 

· the Regiona: Counsel. Similarly, the General Counsel s~all 
~eview and rate the performance of the Regional Counsel, in 
c:onsultation with the Assistant Administrator for Enforcement, 
cind with the concurrence of the Regional AcmiiHstrator. The 
General Counsel shall also have the lead in establishing rating 
and promotion criteria for attorneys in the Regional Counsel 

. cffices. • ... 
National Consistencv. The General Counsel shall review 

pleadings tiled in regional cases to the extent necessary to 
assure consii~tency in Agency legal arguments and statements on 
issues of nai:ional significance. The General Counsel should 
speak for EPA in interpreting the law. The Regional Counsels 
m1.ist of cour!;e deal with interpret~ve, problems in carrying out 
t~eir duty to advise the Regional Administrators. However, 
the Regional Counsi:ls should consult with the Off ice of General 
Cc1unsel to tr .. e extent necessn.r.y to assure consistency in Agency 
statements on legal issues. 

. -
These decisions will make the delivery of legal services 

mere efficient Agency-wide, and will help support an effective, 
vigorous enforcement program. Additional directives will detail 
how these gen 1~ral decisions "Will De im;ilemented. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, CC 20450 

.tlcl' 19 1983 

OP ll'tCC 01' 
Ll:~AL ANO &Nl'c.-caMCNT CO"NS&~ 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Guidance for oruing Judicial consent Decrees 

-~ iL ..0 Courtney Price P 'I· 6 ~ 
Special Counsel for Enfor ment 

Assistant Administrators 
Associate Administrator for Policy 

and Resource Management 
Associate Administrator for Regional Operations 
General Counsel 
Associate Enforcemer.t Counsels 
Regional Administrators, Regions I-X 
Regional Counsels, Regions I-X 

I am forwarding to you enforcement guidance entitled 
wGuidance fot Drafting Judicial Consent Decrees" for use by 
you and sour staff. 

This guidance was circulated in draft form to the program 
.~s for review and concurrence. I believe the guidance will be 
useful to those at EPA responsible for negotiating enforcement 
actions ar.c drafting consent decrees. 

Obviously, the general guidance provided by this document 
cannot deal with any one program specifically. Therefore, t~e 
program offices may wish to ·«ork with cheir respective Associate 
Enforcement Counsel to develop media-specific guidance to 
deal with unique issues or to provide more specific examples 
of certain consent decree provisions. 

This document should be added to your copy of the General 
Enforcement Policy Compendium wh1ch was distributed in March of 
1983. A revised table of contents and index for the Compendium 
are also attached. 

If you have questions concerning this guidance, please contact 
Janet Clark of my staff at 426-7503. 

At tachm.ents 
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THE POl,!CIES AND PROCEPPRES ESTABLISHED IN THIS DOCUMENT ARE 
INTENDE:D SOLELY FOR THE GUIDANCE OF GOVERNMENT PERSONNEL. 
THEY ARE NOT INTENDED AND CANNOT BE RELIED UPON TO CREATE 
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I. Introduction 

The purpose of this document is to provide guidance on 

provisions which EPA should include when drafting a settlement 

agreement covering a civil enforcement action for which the 

Federal government has decided that judicial remedies are 

appropriate. The document explains the appropriate use of 

various standard provisions and provides sample language for 

these provisions. 

Each judicial consent decree negotiated by EPA differs, 

because each deals with a different noncompliance problem and 

embodies the results of a separate negotiating process. Pro-

visions contained in decrees must differ to reflect the agree-

ment resulting from these·negotiations. Most consent decrees, 

however, also must contain certain relatively standard provi-

sions to address matters which are relevant in virtually ·all 

enforcement actions. Use of this standard language will 

lessen the review necessary of the resulting draft consent 

decree. Of course, local court rules may also mandate specific 

forms which must be followed or provisions which must be 

included in settlement agreements. 

The settlement· of a potential civil judicial action 

should almost always result in a negotiated consent decree. 

Occasionally, in the past, EPA has entered into voluntary 

agreements to settle some enforcement actions. Those EPA 

officials negotiating settlements in EPA enforcement actions 

are not encouraged to use such voluntary agreements and they 

should ~e limited to unique situations, for example, 
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in cases in which no prospective action is required from the 

defendant. 

A consent decree may operate as a release from liability 

for the defendant for the violations addressed by the decree. 

For this reason, the decree must be narrowly drawn and address 

only the allegations made in the complaint. The consent decree 

should celease the defen~ant from liability only after the ·.• 
defenda.nt has complied with all the terms of the decree. In 

all cases, settlements must be carefully drafted. Many 

parties may be involved as defendants or potential defendants, 

particularly in hazardous waste cases: therefore, you should 

be certain that non-settling defendants or potential defendants 

are not released from liability because EPA pas settled with 

one or ~6me of the defendants. (See, Nonwaiver Provision, 

page 20) • 

This guidance is meant to apply generally to all EPA media 

areas and does not attempt to discuss unique issues limited 

to a specific media~ Therefore, EPA attorneys drafting 

consent decrees should consult any ap~licable media-specific 

policies for guidance in dealing with these issues. You 

shoulc :ollow separately issued guidance for procedures to 

use in conducting negotiations and for the review and approval 

of proposed consent decrees. 
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II. "Front End" Standard Provisions - Providing the Factual 
and Legal Background for the Consent Decree. 

A. Parties and Cause of Action 

It is obvious that each consent decree must identify 

the parties and the cause of action. The plaintiff in every 

action is the United States of America, on behalf of the 

United States Environmental Protection Agency. Identify the 

cause of action by spe~ffying the legal authorities allegedly 

violated by the defendant and by briefly describing those 

actions by the defendant which led to the filing of the complaint. 

The decree should make some reference to the complaint which 

has been or will be filed to demonstrate the decree's relation-

ship to pending litigation. 

EXAMPLES 

1. Plaintiff, United States of America, on behalf 
of the United States Environmental Protection 
Agency (EPA), has filed the complaint herein on 
(date) This complaint alleges that the 
defendant violated the Clean .Air Act, 42 U.S.C~ 
§ 7401 ~ .!!.9.· and the State Implemen
tation Plan (the SIP) adopted under the Clean 
Air Act by the following actions: 

2. Plaintiff, United States of America, on behalf 
of the United States Environmental Protection 
Agency (EPA), filed the complaint herein on 

(date) • This complaint alleges that the 
defendant violated the Clean Water Act, 33 
u.s.c. §1251 et seg. and National Pollutant 
Discharge Elimination System (NPDES) Permit No·~--
by the following actions: 

Every consent decree should identify the defendant in terms 

of the defendant's status as an individual, corporate entity, 

partnership, etc. This section should give enough factual 

information to esta~lis~ the court's personal jurisdiction 
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over the defendant and to establish venue. In some situations, 

the defendant will own or operate several facilities. Facilities 

coverecl by this decree should be specified with particularity. 

If the decree fails to identify precisely those facilities 

or sources which are in violation of the relevant statute(s) 

and for which relief is provided in the decree, there may be 

some q1.1estion as to the scope of the decree. 

EXAMPLE 

Defendant, XYZ Steel Corporation (Defendant), 
is a Delaware corporation, registered to do 
business in the Commonwealth of Virginia 
with its prinicipal place of business at 6004 
Main Street, Alexandria, Virginia. 

Defendant owns and operates an integrated steel
making facility known as the •Karefull Works", 
in Karefull Hills, Smith County, in the Southern 
District of Virginia. Defendant owns and 
operates various facilities at the Karefull 
Works, i~cluding among others, a sinter plant, 
comprised of two sintering lines; an open hearth 
furnace; three blast furnaces; an electric 
arc fan shop, comprised of two electric arc 
furnaces; and two coke oven batteries. All 
of the above facilities are alleged by the 
Plaintiff to be sources of air pollution operating 
in violation of the State Implementation Plan 
and are covered by this decree. 

In addition to the plaintiff and defendant(s), any inter-

venors in the suit (often affected States) should be identified 

as par•:ies to the decree. Making the intervenors parties to the 

decree is necessary for full settlement and can give them the 

ability to enforce the decree's provisions. Binding intervenors 

to the decree's provisions also provides the defendant with 

comple·:e information as to the extent of its liability. If 
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motions to intervene are pending, those, as well as any other 

outstanding motions, should be resolved by the decree. 

EXAMPLE 

The State of Ohio has moved to intervene as 
Plaintiff. The Commonwealth of Pennsylvania 
has also moved to intervene as Plaintiff to 
protect its interest insofar as resolution of 
the allegations of the complaint affect water 
quality in the Mahoning River at the Ohio
Pennsylvania State line. The motions to 
intervene arP- hereby granted. 

B. Procedural History 

The decree should include provisions regarding proce

dural history if the defendant in the case at bar has been 

involved in prior relevant enforcement proceedings. It is helpful, 

in these cases, to .specify the relationship between this de~ree 

and previous deci~es and orders in effect with regard to this 

defendant. The decree you are drafting may abrogate or add to 

the provisions of a previous decree or order. If so, you 

should detail these facts in the decree. In some instances, 

the previous decree or order may have resolved violations at 

the same facility which are so similar to those presently being 

addressed that the existence of two decrees would be confusing. 

A new decree which incorpora~es those ,provisions of the prior 

decree still in effect may clarify the obligations of the 

defendant. Finally, if the violation of an administrative 

order preceded this judicial action, you should note that 

fact in this section of the decree. 

EXAMPLES 

l. Plaintiff and Defendant entered into a· 
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Consent Decree to resolve a prior case, 
Civil Action No. , and the 
Defendant has fully and satisfactorily 
complied with that prior Decree. 

2. Plaintiff and Defendant entered into a 
Consent Decree, to resolve violations of the 
Clean Air Act at defendant's 
facility. That Decree retains full force and 
effect. 

3. Plaintiff issued an administrative order 
pursuant .~o S309 of the Clean Water Act to 
the Defena·ant on (date). The Defendant has 
failed to comply with the terms of this 
administrative order. 

III. "Transitional" Clause - Providing a Lead into the Court's 
Order 

!raditionally, every consent decree contain~ a transi-

tional clause which signals the end of the introductory 

porticns of the decree and t~e beginning of the Court's 

order. 

You will most likely draft and execute a consent decree 

which is the result of a settlement before the introduction 

of anr evidence or the finding of any facts. In these instances, 

it is inappropriate to recite that these events took place. 

::n some instances, settlement may be reached without the 

defenc3ant admitting any fa.cts or points of law and refusing to 

admit any liabil~ty. It is appropriate to use this clause to 

indicdte this fact. 
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EXAMPLE 

There has not been a trial on any issue of fact 
or law in this case. However, the parties wish 
to settle the dispute described above. Accordingly, 
they have agreed to the following order through 
their attorneys and authorized officials. 

THEREFORE, it is ORDERED as follows: 

However, if the defendant has admitted certain facts, 

these should be explici~ly noted in the decree. 

IV. Provisions of the Court's Order 

A. Jurisdiction and Statement of the Claim 

Every decree must contain a provision reciting that the 

court has subject matter and personal jurisdiction. The decree 

should recite the statutory authority for the court's jurisdic

iion. This is particularly important if the defendant disputed 

the court's jurisdiction. The following example states the fact 

of the court's jurisdiction and provides a waiver by the defen-

dant of any objections to the court's jurisdiction. 

EXAMPLE 

This Court has jurisdiction over the 
subject matter and over the parties 
pursuant to 28 u.s.c. §1345; 42 u.s.c. S7603 
and 42 u.s.c. 6973. The Defendant 
waives any objections it may have to the · 
jurisdiction of the Court. 

Additionally, Federal Rule of Civil Procedure S(a) requires 

that a complaint state a claim· for which relief can be granted. 

Obviously, courts cannot grant relief where no cause of action 

will lie. It is essential to state in the decree t.hat the com-

plaint met this requirement, e.g., "The Complaint filed herein 
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states a claim for which relief can be granted". such a state-

ment dc>es not constitute an admission of liability by the 

defendcint, but only that the allegations of the complaint, if 

proved, would support the judgment. 

B. Applicability Clause 

The applicability clause defines those to whom the 

decree applies. It binds the successors in interest to both 

the plilintiff and the defendant, thus providing for those 

instances when ownership of facilities or sources may change 

after ~~ntry of the decree. The language used parallels the 

language of Federal Rule of Civil Procedure 65(d) since that 

rule sc~ts out the scope of injunctions. 

EXAMPLE 

The provisions of this consent decree shall 
apply to and be binding upon the parties to 
this action, their officers, agents, servants, 
employees and successors. Defendant shall 
give notice of this consent decree to any 
successors in interest prior to transfer 
of ownership and shall simultaneously verify 
to plaintiff that defendant has given such 
notice. 

In some cases, particularly hazardous waste site cases, 

the decree may include a further provision which will ensure 

that subseguent purchaders of the property have notice 

that the site was or is a hazardous waste site and that a 

censer. t decree exists which affects the property. For example,. 

the d£cree could provide that it be recorded with the local 

offiCE! ha_ving responsibility for the recording of deeds and 

other such instruments. Alternatively, the defendant could 
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agree to note the decree on the deed to the property. 

c. Public Interest Provision 

All consent decrees should contain a provision that the 

parties agree and the Court has found that the decree is in the 

public interest. Such a statement by the parties and a finding 

by the Court makes it more difficult for others to later attack 

the decree's terms. (This is especially true for those decrees 

which are subject to public comment. See the discussion at 

page 27. ) 

EXAMPLE 

The parties agree and the Court finds that 
settlement of these matters without further 
litigation is in the public interest and 
that the entry of this decree is the most 
a.ppropriate means of resolving these matter·s. 

D . Def in it ions Sect ion 

Consent decrees which contain many technical or poten

tially ambig.uous tenns, or define terms according to agreement 

reached between the. parties should contain a separate section 

listing those definitions. This section can also give defini-

tions for potentially misleading terms. 

Of course, definitions given must conform with definitions 

given in statutes and regulations. ~o not attempt to redefine 

terms that have specific legal definitions; however, examples 

or illustrations of these terms may be appropriate. 

For consent decre~s that are very short and limited in 

scope a separate section devoted to definitions may be unne-

cessary. Terms defined in specific decrees will, of course, 
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var~'· The following example demonstrates one form of such a 

sect.ion. 

EXAMPLE 

The following terms used in this consent 
decree shall be defined as follows: 

a. The term "days" as used herein shall 
mean calendar days. 

b. The term "permanently cease operation", 
when···used in such phrases as "per
manently cease operation of the six (6) 
open hearth furnaces", .shall mean the 
complete cessation of production at the 
relevant source and the termination of 
all power or fuel to the source. 

E. Compliance Provisions 

l. Generally 

Consent decrees must require compliance with applicab.le 

statutes or regulations and commit the defendant to a particular 

remedial course of action by a date certain. Consent decrees 

negotiated by EPA contain compliance provisions whenever it 

is necessary for defendant to take remedial action to cure 

or prevent violations unless no injunctive relief is necessary 

to obtain compliance with applicable law (i.e., penalties 

on 1 y 1:: as e ) . 

Compliance provisions set out what steps the defen-

dant nust take to remedy violations of various environmental 

statutes and usually define methods EPA can use to determine 

the de·fencant's success in meeting these provisions. The 

specific compliance provisions of each decree will vary 

depending on the facts of the specific case and the media 
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involved. Drafters should consult media-specific policies 

for guidance. 

Compliance provisions should specify the standard or level 

of performance which a source ultimately must demonstrate it 

has met. Other than interim standards to be attained until 

final compliance is achieved, a decree should not set a 

standard less stringe~.t than that required by applicable law because 
' ~., 

·a decree is not a substitute for regulatory or statutory change. 

You should avoid including compliance provisions which 

require the defendant to comply solely by installing certain 

equipment, unless specific technical standards are required by 

applicable regulations. Such provisions should require 

compliance with the appropriate standard as well. Such a 
. 

provision may allow the defendant to argue that installation 

of the equipment fulfills the requirements of the consent 

decree even if the equipment fails to achieve compliance 

with statutes and regulations. You may include provisions 

which require the installation of necessary control technology. 

However, the provisions must be clear that installation of 

specific equipment does riot relieve the defendant from the 

responsibility for achieving and maintaining compliance with 

the applicable laws and regulations.~/ 

l/ Under some statutes, CERCLA, for example, standards for 
clean-up are rarely available. When the decree involves 
future clean-up activities rather than cash settlements, the 
decree may usefully specify continuing State/EPA responsibilities 
f or de t e nn i n i n g f u tu re c l e a n- up a ·c t i v i t y • 
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An important part of the compliance section of a decree 

is thEi inclusion of provisions which provide a means of 

monitc)ring the defendant's performance. Depending upon the 

perfa1~ance standard required by the decree, monitoring 
t 

provi~ions might, for example, require periodic. tests or reports 

by th~ defendant. Test protocols may be set out in technical 

appendices to the decree. Generally, in choosing monitoring 
.·: ... 

provisions you should consider such factors as the impact 

on Agency resources of different monitoring requirements 

and the ease with which the Agency can proceed with monitoring, 

as well as the need for some type of Federal oversight to 

ensure that the defendant is addressing noncompliance problems 

adequate}y. For example, you will want to provide for site 

entry ~nd access and docJment review by the Agency in the 

decree. You should not waive the Agency's right to assert 

or utili2e its statutory authorities, such as right of entry 

or document production. 

EXAMPLE 

Any authorized representative or contractor 
of u.s. EPA or Intervenors, upon presentation 
of his credentials, may enter upon the premises 
of the Karefull Works at any time for 
the purpose of monitoring compliance with 
th~ provisions of the Consent Decree. 

The decree should specify timetables or schedules for 

achieving compliance requiring the greatest degree of remedial 

action as quickly as possible. Such timetables are particularly 

releva~t in decrees which mandate construction the defendant 

must undertake or cleanup the defendant musi accomplish. 
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These schedules should include interim dates so that the 

Agency can monitor the defendant's progress toward compliance. 

EXAMPLE 

III. Sinter Plant 

A. Applicable Emissions Limitations 

l. Emissions from the sinter plant at Defendant's 
Karefull Works shall comply with the emission 
limitations in 25 Pa. Code SS123.41, lt3.3 and 
123.l as follows: 

a. Visible emissions from any sinter plant 
stack shall not equal or exceed 20% opacity 
for a period or periods aggregating more 
than three (3) minutes in any sixty (60) 
minute period and shall not equal or exceed 
60% at any time, as set forth in 25 Pa. Code 
§123.41. 

b. Visible emissions from any part of sinter 
plant operations shall not equa~ or exceed 
20% opacity for a period of periods aggregat
ing more than three (3) minutes in any sixty 
(60) minute period and shall not equal or 
exceed 60%, as set forth in 25 Pa. Code 
Sl23.41. 

c. Mass emissions from the sinter plant 
windboxes and from all gas cleaning 
devices installed to control emissions at 
the sinter plant shall not exceed ~ 
grains (filterable} per dry standard cubic 
foot (the applicable emission limitation). 

d. Fugitive emissions from any source of 
such emissions at the sinter plant shall 
not exceed the emissions limitation set 
forth in 25 Pa. Code Sl23.l 

2. The air pollution control equipment described 
below shall be installed in accordance with 
the following schedule: 

Submit permit application November 1, 1980 
to DER and to EPA for 
approval 

Issue purchase orders May 1, 1981 
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Commence installation 

Complete installation 
and start up 

Achieve and demonstrate 
compliance 

November l, 1981 

September l, 1982 

November l, 1982 

B. Sinter Plant Compliance Program 

1. In order to bring Defendant's sinter plant into 
compliance with the requirements specified in 
paragraph III.A.l.c. above, Defendant shall 
install th~ following air pollution control 
equipment 'on sintering line fl.: 

a. Defendant shall install an air pollution 
control device which complies with the 
emission limitation of paragraph III.A.l.c. 
on tl sinter plant windbox to control sinter 
plant windbox stack emissions. 

b. Defendant shall install a scrubber or a 
baghouse (or separate baghouse, as appro
priate) on #1 sinter line and appropriate 
ductwork to replace the existing cyclone. 
for control of emissions from the discharge 
end of tl sinter line. 

c. Installation of this equipment in no way 
relieves the defendant of the require
ment of achieving and maintaining comp
liance with the emission limitations set 
out in paragraph III.A.1. · 

2. Compliance Provisi~ns for Repeat Violators 

\alhen negotiating with a source with a long history of 

repeated violations negotiators should consider including 

more stringent compliance monitoring provisions in resulting 

consent decrees. The decree could include provisions for 

more frequent monitoring and testing by the source to ensure 

continued future compliance or opportunities for more EPA 

monitoring and testing in addition to self-monitoring by the 

source. 
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2. Performance Bonds 

EPA may require performance bonds from a defendant to ensure 

that actions required by the decree (i.e., clean-up of a site, 

installation of pollution control equipment) are actually com

pleted. The amount of any such bond will vary from case to 

case. The provision should state those circumstances under 

which the bond becomes payable. The bond itself is a separate 

instrument which sets 'out more fully those circumstances 

under which the bond is forfeited and those conditions under 

which the bond is released, as well as any sureties guaranteeing 

the bond. Therefore, the bond instrument itself should be 

closely reviewed for adequacy. 

EXAMPtE 

Th.e defendant shall comply with the'follwing 
provisions at Blast Furnaces l, 2, 3 and 4. 

a. Defendant shall install an emission 
suppression system on furnaces l and 4. 

. . . 
c. Defendant has posted a bond payable to 

United States Treasury in the amount of 
$1,000,000 for each of blast furnaces 
l and 4 payable immediately and in full 
if defendant fails to certify installation. 
of an emission suppression system by December 
31, 1982, and demonstration of compliance 
with the above emission limitation by Oeceober 
31, 1982.' 

F. Provisions Defininc Other Responsiblities of the 
Parties to the Decree. 

l. Notification Provision 

Various provisions in consent decrees may require 

notification of different events to the plaintiff, defendant 
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and/or the court. When this is the case, it is appropriate 

to include a provision setting out to whom such notices should 

be i;;ii ven. 

EXAMPLE 

Whenever, under the terms of this decree, 
notice is required to be given by one party to 
another party and/or the court, such notice 
shall be directed to the indiviciuals specified 
below at the addresses given, unless those 
individuals or their successors give notice in 
writing to the other parties that another 
individual has been designated to receive 
such communications. 

(appropriate names and addresses) 

2. Penalties 

a. Generally 

Often, the defendant will be liable for a civil pen~lty for 

its violation of the statute. Some decrees may contain only 

penalty provisions in situations in which some sanctions are 

appropriate to respond to past violations and to deter future 

misconduct, yet compliance provisions are unnecessary because 

the defendant has achieved compliance before the execution 

of the decree. The decree should state that the payment is 

a penalty so the defendant does not obtain a tax advantage 

frore its payment. 

EXAMPLE 

Defendant shall pay a civil penalty in the 
amount of as a result of the defen-
dant 1 s violation of with regard to 
facilities which are the subject of this decree. 
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The decree should also state terms for payment of any penalty. 

Normally, payment should be in a lump sum within a short time 

from the entry of the decree. Installment payments may be allowed 

in the following circumstances: 

- if the defendant can demonstrate an inability both to pay the 

lump sum penalty and to finance remedial action or continue 

in operations; and, 
, 

- if there is no reason to believe that further payments will 

not be forthcoming. 

If the defendant agrees to pay by installments, the decree 

can provide for interest at the appropriate judgment interest 

rate. 

Payment provisions should recite the amount of the payment, 

·to whom paid, 'how payment is made .and when payment is due.. Nor.nally, 

the provisions should require defendants to submit a cashier's 

check payable to "Treasurer, United States of America" to the 

appropriate Regional Counsel. 

EXAMPLE 

Defendants agree to pay a civil penalty in the 
total sum of ONE MILLION, THREE HUNDRED AND FIFTY 
THOUSAND DOLLARS ($1,350,000). The terms of 
this paragraph do not limit remedies available 
for violation of this decree. Payment of ON£ 
MILLION DOLLARS ($1,000iOOO) of such penalty 
shall be made within five days of the entry of 
this decree, by cashiers check payable to 
"Treasurer, United States of America", delivered 
to the Regional Counsel, USEPA, Region V, 230 
Soutn Dearborn Street, Chicago, Illinois 60640. 

The remaining THREE HUNDRED AND FIFTY THOUSAND 
DOLLARS (S350,000) of such penalty shall be paid 
in the same manner, either by December 31, 1982, 
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in which event there will be no interest charge, 
or by June 30, 1984, in which event interest 
shall be charged at the r~te provided in 28 Q.S.C.A. 
Sl961, for the time period between the date of entry 
of this decree and the date of payment. 

b. Other Obligations Assumed by Defendants 

During negotiations, defendants may offer to take certain 

acticn in order to offset or in lieu of a cash penalty. For 

example, the defendant may offer to install extra pollution 

control equipment whicJ( is not necessary to meet legal re~irements. 

If EPA has agreed to accept lesser amounts in settlement 

because of extra pollution control activity by the defendant, 

draftars of consent decrees must be sure that this agreement 

is explicitly noted in the decree. and that the decree requires 

the defendant to operate and maintain any "extra" equipment. 

Consent d.ecrees have precedent ial value, ~nd any such· trade-off 

between the Federal government and defendants must be readily 

apparent to readers of the decree. This provision will also 

ensure that the defendant is bound by its agreement to undertake 

these actions. You should refer to applicable civil penalty 

policies for guidance. in evaluating credit-worthy activities and 

their appropriate use. 

An effective means of ensuring the defendant's performanc~ 

of these actions is to include a provision which defers 

collection of some or all of a penalty amount until performance 

is com~leted, so long as the amount ultimately paid is acceptable 

under ~ny applicable penalty policy. The provision could 

th~n e:<cuse payment of the deferred portion of the penalty 

entire.Ly when performance has been satisfactorily completed. 
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EXAMPLE 

The payment of the penalty amount due on (date) 
shall be excused by the plaintiff if the plaintiff 
finds that the following conditions have been 
met. 

a) By (date) , defendant shall install and operate 
a coke-side shed (as described in paragraph I.B.l.b.) 
on each battery to control pushing emissions~ 
Each shed shall be evacuated continuously to 
capture and clean emissions from both the pushing 
operation and all door leaks. 

b) Defendarit shall achieve, maintain and demonstrate 
compliance with the emission limitation set forth 
in paragraph I.A.l.d. with respect to mass emissions 
attributable to coke oven pushing operations by 
{date) • Defendant shall achieve and demonstrate 
compliance with the emissions limitation set forth 
in 25 Pa. Code §123.44(a)(3) with respect to 
door emissions under the shed by (date). 

c) Defendant shall certify completion of the conditions 
listed in subparagraphs (a) and (b) above to th~ 

. plaintiff by certified letter. This notification 
should be sent by .u.s. Mail, return receipt 
requested to (name, title and address) by (~). 

3. Dispute Resolution Provision 

Disputes may arise between EPA and the defendant after 

execution of the decree as to the defendant's compliance with 

the terms of the decree. The decree can provide its own mechanism 

for resolving some or all of these potential disputes ~y the 

~arties before resorting to the court for resolution of the dispute. 

Dispute resolution by the parties should be limited to a specific 

amount of time. Such a dispute resolution provision will 

allow EPA to avoid resolution of each dispute by the court. 

Advantages of such a provision include: 

a) speedier resolution of disputes because resort to 
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the court may not be necessary; and 

b) technical disputes can be resolved by those with the 

requisite expertise, thus avoiding the need to 

educate the court before evidence can be evaluated. 

A number of dispute resolution devices can be used in 

decrees. For example: 

a) EPA and the defendant could agree to negotiate for a 

a limited period of time any such dispute or specified 

disputes which arise. 

b) The parties could agree to submit the matter to 

arbitration. Again, a limited time period should be 

specified during which the parties could submit the 

matter to arbitration. A specific time limit would be 

appropriate for the arbitration process as well. • 

:) Failing resolution by the parties, the decree should 

provide for application tti the court to resolve disputes. 

If the matter is submitted to the court for resolution, 

the decree should provide that the defendant bears the 

burden of proof. 

4. Nonwaiver Provision 

At times a set of actions by a defendant may violate 

separnte statutory requirements. One violation may be settled 

while other claims are litigated. In all decrees, it is 

proper to state that the decree does not affect the defendant'~ 

liabiJity with regard to other statutes or regulations. The 

follo~in£ sample is acceptable. 
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EXAMPLE 

This consent decree in no way affects or 
relieves defendant of responsibility to 
comply with any other State, Federal or 
local law or regulation. 

If a consent decree settles a portion of a dispute under a 

statute, the consent decree should clearly indicate that other 

aspects of the case have not been settled. For example, in 

some hazardous waste cases an agreement may be reached 

dealing with surface clean-up of a site but issues on ground 

water contamination may be reserved for later resolution. These 

partial consent decrees should clearly state that the defendant 

is not fully released from liability. 

Various statutes grant EPA specific powers' to deal with 

em~rgency situations. The decree may specify th.at the ·Agency 

ret3ins the power to act in these situations. 

EXAMPLE 

This decree in no way affects the ability of 
EPA to bring an action pursuant to Section 
303 of the Act, 42 u.s.c. S7603. 

Additionally, you may want to include a provision to 

preserve the government's cause of action against third parties 

who are not parties to the suit a~d who may be responsible along 

with the named defendant(s). 

EXAMPLE 

This decree does not limit or affect the 
rights of the defendants or of the United 
States as against any third parties. 
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s. Stipulated Penalties 

Most decrees should contain provisions for stipulated 

pen1:dties. These provisions encourage compliance and simplify 

enforcement by providing a significant, clearly defined sanction 

in l:he event the defendant violates a provision of the decree. 

StipLlated penalties are appropriate for violation of the 

following types of pro~isions: 

a} final and interim compliance requirements, 

b) reporting, testing or monitoring requirements, 

c) any other performance requirements (including 

requirements to pay. civil penalties). 

:?revisions for stipulated penalties should include the amount 

of th'~ penalty, how the p~nalty should be paid, and to whom the 

penalty should be paid. To set the amount of a proposed stipulated 

penalty, you should be guided by applicable statutes, regulations 

and EPA policies. Normally, defendants should pay stipulated 

penalties by delivering a cashiers check made payable to "Treasurer 

Unitec States of America"' to the appropriate Regional Counsel. 

The decree may also provide that the court issuing the 

decree will resolve disputes between the parties as to liability 

for and the amount of an assessed stipulated penalty. The provision 

should also make clear that stipulated penalties are not the 

plaintiff's exclusive remedy for the defendant's violation of 

the de:ree and that the plaintiff reserves its right to seek 

injunctive relief. 
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EXAMPLE 

Failure by the defendant to achieve full compliance 
as required by Paragraphs IV.A.l through 9, except 
as excused pursuant to Paragraph V herein (force 
majeure), shall require defendant to pay a stipulated 
penalty of $7,500 per day for each day that such 
failure continues. 

Stipulated penalties are payable upon demand as follows: 

Cashiers check payable to: 

Address fo.r payment: 

Treasurer, United States 
of America 

USEPA, Region III 
Curtis Building, Second Floor 
6th and Walnut Streets 
Philadelphia, PA. 19106 
Attn: Regional Counsel 

Any dispute with respect to defendant's liability 
for a stipulated penalty shall be resolved by this 
court. The provisions of this paragraph shall not be 
construed to limit any other remedies, including 
but not limited to institution 6£ proceedings for 
civil or criminal contempt, available to plaintiff or 
intervenors for violations of th1s consent decree or 
any other provision of law. 

You may want to provide for stipulated penalties which esca-

late based on the number of days the source is not in compliance 

or on the amount of excess emissions or effluents discharged 

by the source in violation of the decree. For example, for days l 

through 30 of violation the stipulated penalty could be $1000 

per day. This could increase to $2000 per day for days 30 through 

60 and so on. Similarly, excess discharges or emissions could 

be expressed as a percentage over the daily limitation and a scale 

could be devised for these as well. For example, discharges which 

are less than 10% over the daily discharge limitation would be 

subject to a stipulated penalty of $500, from 10% to 25%, $1000 

and so forth. 
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Another approach which may aid the negotiation process is 

to \:,Se a stipulated penal ties provision which allows the payment 

Of ~enalties for interim violations into some kind Of escrow 

acccunt. The clause could provide for the return of these payments 

to the defendant if timely final compliance is achieved and the 

terms of the consent decree are satisfied. If such an escrow 

account arrangement is used, EPA staff should review the escrow 
"" 

agreement itself. Th~ agreement should clearly give the escrow 

agent the authority to turn the fund over to EPA in the event 

of rn'ncompliance. 

6. Force Majeure 

The purpose of a force majeure clause is to excuse the 

defendant's performance pursuant.to the decree because of cir-
. . 

cumstances beyond the defendant's control {e.g., acts of God). 

There~fore, such a clause should not be included in a decree 

unle~.s the defendant insists on its inclusion. 

Although a force majeure clause is something the def~1-~~·-:: 

may ~ant in the decree, it normally will be to EPA's negotiating 

advantage if Agency representatives draft the clause. Generally, 

the following elements should be included in drafting such a 

clause. 

al The clause must clearly limit excused delays in per

formance to those events which are beyond the control of the 

defendant. The decree may define specifically which circum-

stances would trigger the force majeure clause. Arriving at 

a list of such circumstances, however, may consume a good deal 



. • 
-25-

of negotiating time. For this reason, the term •circumstances 

beyond the control of the defendant" is acceptable. The language 

in the example (circumstances entirely beyond the.control of the 

defendant) is better. 

The clause should not allow the defendant to claim economic 

hardship or increased costs as circumstances beyond defendant's 

control which trigger the force majeure clause. 

b) The clause should clearly place the burden on the 

defendant to prove that the events causing the delay are based 

on circumstances beyond its control. The burden should be one 

satisfied by clear and convincing evidence, if possible. 

c) The clause should include a provision requiring 

notification within a time certain by the defendant to the 

plaintiff and the court of any delay or anticipated delay 

the defendant claims triggers the force majeure clause. This 

notification should include the cause of the delay and the ex-

pected duration of the delay. Failure to give notice of a 

particular problem should preclude the defendant from invoking 

the force majeure provision based on that problem. 

d) The clause should provide that the defendant take 

measures to prevent or minimize the delay to the maximum extent 

reasonable and to propose a time when the preventive measures 

will be fully implemented. 

e) The clause should state that events triggering the force 

majeure clause do not automatically excuse the defendant from 

complying with the terms of the decree. Ultimate compliance 

should occur as quickly as possible, consistent with the decree's 
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tenns and any extensions granted because of the force majeure 

clause. 

f) Finally, the clause should provide some mechanism 

for dispute resolution, since there may be instances in which EPA 

and the defendant cannot agree that a specific delay is caused by 

ci~c:umstances beyond the defendant's control. (See the discussion 

of <lispute resolution provisions on page 19.) It is acceptable 
.. ,, 

to c1llow the defendant to submit such disputes to the court for 

rescilution if agreement cannot be reached between the parties. 

EXAMPLE 

a) If any event occurs which causes or may cause delays 
in the achievement of compliance at Defendant's faci
lities as provided in this decree, Defendant shall 
notify the Court, the Plaintiff and Intervenors, in 
writing within 20 days of the delay or anticipated · 
delay, as applicable. The notice shall describe in 
detail the anticipated length of the delay, the precise 
cause or causes of the delay, the measures taken and to 
be taken by Defendant to prevent or minimize the delay, 
and the timetable by which those measures will be · 
implemented. The Defendant shall adopt all reasonable 
measures to avoid or minimize any such delay. Failure 
by Defendant to comply with the notice requirements 
of this paragraph shall render this paragraph void and of 
no effect as to the particular incident involved and 
constitute a waiver of the defendant's right to request 
an extension of its obligation under this Decree 
based on this incident. 

b) If the parties agree that the delay or anticipated delay 
in compliance with this decree has been or will be caused 
by circumstances entirely beyond the control of Defendant, 
the time for performance hereunder may be extended for a 
period no longer than the delay resulting from such 
circumstances. In such event, the parties shall stipulate 
to such extension of time and so inform the Court. In the 
event the parties cannot agree, any party may submit 
the matter to this Court for resolution. 

c) The burden of proving that any delay is caused by 
circumstances entirely beyond the control of the 
Defendant shall rest with the Defendant. Increased 
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. costs or expenses associated with the implementation 
of actions called for by this Decree shall not, in any 
event, be a basis for changes in this decree or extensions 
of time under paragraph b. Delay in achievement of one 
interim step shall not necessarily justify or excuse delay 
in achievement of subsequent steps. 

7. Public Comment on the Decree 

A Department of Justice regulation calls for a thirty day 

public comment period on consent decrees which enjoin the dis-
~ 

charge of pollutants. ·~·csee, 28 CFR SS0.7) A provision should 

be included in these decrees which acknowledges this reguire-

ment. 

EXAMPLE 

The parties agree and acknowledge that final 
approval and entry of this proposed decree 
is subject ~to the requirements of 28 CFR 
SSQ.7. That regulation provides that notice 
of .the proposed consent ~ecree be given to 
the public and that the public shall have 
at least thirty days to make any comments. 

In the usual case, the proposed consent decree is executed 

by the parties and forwarded to the court with a cover letter 

advising the court that the decree should not be signed by the 

Judge or entered until the thirty day comment period has passed. 

When the comment period has passed, the court is advised either 

that no adverse comments were received or is advised of comments 

received and the EPA/DOJ responses to the comments. The court is 

then requested to sign and enter the decree. 

8. Retention of Jurisdiction 

The decree should include a provision which recites that the 

court will retain jurisdiction of the case in order to enforce· 
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the ~~dree and resolve disputes under the decree not specifically 

provided for elsewhere. 

EXAMPLE 

The Court shall retain jurisdiction to modify and 
enforce the terms and conditions of this decree 
and to resolve disputes arising hereunder as 
may be necessary or appropriate for the construction 
or execution of this decree. 

9. Confidentiality of Documents 

In some actions, defendant will claim that documents 

provi1jed by it are confidential in nature. In these cases, 

the d~cree should provide that EPA-regulations will control with 

regard to such documents. 

EXAMPLE 

All information and documents submitted by 
defendants t~ EPA/State pursuant to this 
decree shall.be subject to public inspection 
unless identified and deemed confidential by 
defendants in conformance with 40 CFR Part 2. 
The information and documents so identified 
as confidential will be disclosed only in 

.accordance with EPA and State regulations. 

10. Modification of the Consent Decree 

Consent decrees entered by the court are court orders and 

as such may not be modified without the court's approval. 

Currently, consent decrees are execut@d on EPA's behalf by 

the Special Counsel for Enforcem~nt or her delegatee. There 

fore, modifications of decrees should be similarly executed. 

A provision in the decree reciting these principles will 

help to make clear to defendants what they must do in 

order to modify the decree. 
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EXAMPLE 

Any modification of this consent decree must be 
in writing and approved by the Court. Any such 
written modification must be executed on EPA's 
behalf by the Special Counsel for Enforcement 
or her delegatee or successor. ' 

11. Termination of the Decree and Satisfaction 

Since the defendant has agreed to settle the case and avoid 

trial, it is appropriate that EPA agree to a termination of the 

consent decree after the defendant has complied with all consent 

decree provisions. This provision is most appropriately placed at 

the conclusion of the decree or in the introductory 'front end' 

provisions of the decree. 

This termination may be automatic upon completion of the terms 

of the decree. However, a provision calling for a motion for 

termfnation by the p~aintif f is preferred. This required action 

by EPA would aid in eliminating disputes as to whether compliance 

was achieved or not and as to when the consent decree terminated. 

The decree may provid~ for 'a time lag between the time the defen-

dant comes into compliance with the decree and the termination of 

the decree. This time lag ensures that the defendant continues to 

comply for a specified period of time. When termination is delayed 

in this manner, the time period specified is at least 180 days in 

most instances. 

EXAMPLE 

The defendant must demonstrate to the plaintiff's 
satisfaction that the defendant has complied with 
all of the terms of the decree. One hundred and 
eighty days (180) after such a showing by the 
def.endant, the plaintiff agrees to move the court 
to terminate the decree. 
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Additionally, during negotiations the defendant may insist 

on a provision which recites that the decree constitutes a full 

sett:lement of the action contained in the complaint and that this 

set1~lement bars the plaintiff from any other action against the 

defundant based on those violations. Such a clause should not 

be j,ncluded in a decree unless the defendant specifically insists 

on its inclusion. These clauses should be narrowly drawn so that 

it is clear that only):ihe specific action in the complaint is 

covered. Also, cases with multiple defendants or potential defen-

dants require extra care so that these other parties are not 

released from liability when that is not intended. 

EXAMPLE 

Plaint'iff and -Intervening Plaintiff will refrain from. 
·initiating any other civil enforcement action pursuar 
to Section ll3(b) of the Act, 42 UoS.C. $7413, Secti· 
304 of the Act, 42 u.s.c. S7604, or applicable state 
law, with respect to the limitations contained in 
this Decree for the emission of particulate 
matter and visible emissions from the bark boiler 
while Defendant is in'compl1ance with this Decree. 

12. Costs of the Action 

A consent decree should contain a provision which allocates 

resp<,nsibility for payment of court costs incurred in the action 

up t() the date of settlement. In most negotiated settlements, 

each party bears its own costs. 

EXAMPLE 

Each party in this action shall bear its 
own costs. 
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13. Execution of the Decree 

The decree should include signature lines for those who 

will execute the decree on behalf of the parties and for the 

court. 

The authority to settle judicial actions is currently 

delegated to the Associate Administrator for Legal and Enforce-

ment Counsel. Therefore, consent decrees must be Signed by 
.. ,, 

the AA for OLEC or his delegatee. Additionally, in keeping with 

EPA's Memorandum of Understanding with the Department of Justice, 

settlements of cases in which DOJ represents the Agency require 

the consultation and concurrence of the Attorney General. 

Therefore, the decree should be signed by the Attorney General 

or his deleg~tee. 



APPENDIX A 
CONSENT DECREE CHECKLIST 

(This checklist can be used as a guide for inclusion of 
consent decree provisions.) 

NAME OF CASE: u.s. v. 
Civil Action No. 

PROVISION 

Identification of Parties 
and cause of action -

Plaintiff & initiation 
of the action 

Defendant - where def en
dant does business or is 
incorporated, facilities 
covered by decree 

Intervenors 

INCLUDED 
YES NO I 

I 
I 
I 

Procedural history - prior I 
consent decrees and status I 
prior administrative action 

Transitional Clause 

Jurisdiction 

Statement of claim - com
plaint states claim for 
relief 

Applicability clause -
to whom decree applies 

Public Interest - decree 
is in the public interest 

Definitions 

I 

COMMENTS 



PROV!SlON 

Compli1ince Provisions -

Test rnethod for demonstra-
tion t)f compliance 

M·oni tc:>ring prov is ions 

Entry and access 

Standnrds defendant must 
meet .. 

Schedi.1les - final deadline 
and interim schedules 
construction schedules 

Operation & maintenance 
procedures 

Perf or~ance bonds 

Notification provision 

Civil penalties -

Amount and form of payment 
(lump sum or installment) 

Penalty payment to State 

Credits 

Dispute Resolution 

Nonwaiver provision 

Stipulated penalties -

Items covered 

How payed 

Dispute resolution 

Escrow arrangements 
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INCLUDED 
YES NO 

I 

COMMENTS 
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PROVISION 
INCLUDED 

YES NO 

Force Majeure 

Events covered 

Burden of proof on 
defendant I 

Defendant's duties \ 
(notification requirement)! 

Dispute resolution ~· 
·:." 

Public comment on decree 
(28 CFR §50.7) 

Retention of jurisdiction 
(by the Court) 

Confidentiality of 
documents. 

Modification of decree 

Termination & satisfaction 

Costs of the action 

Execution of decree 

·I 

COMMENTS 



APPENDIX B 

SAMPLE CONSENT DECREES 

(Attached are consent decrees from the Air and Water 
Programs. Although these decrees do not contain all 
of the provisions discussed in the guidance, they 
can be used as examples of completed decrees.) 



!N THE UNIT!D STATES DlSTRlCT COURT 
FOR THE WESTERN DISTRICT OF MICHIGAN 

UN!TED STATES OP AMERICA, ) 
) 
) 
) 
) 
) 
) 
) 

Plaintiff, 

and 

STATE OF MICHIGAN, et al., --
Intervening Plaintiff, ) 

v. 
) 
) 
) 

PACKAGING CORPORATION OF AMERICA ) 
···' . ) 

Defendant ) 

CIVIL ACTION NO. G 81-289 CA 7 

JUDGE BENJAMIN P. GIBSON 

CONSENT DECREE 

Plaintiff, United States of America, representing the 

United States Environmental Protection Agency (hereinafter, the 

"EPA"), hav1ng filed the Complain~ herein Qn June 3, 1981; 
• 

And the State of Michigan, representing the Michigan 

Department of Natural Resources (hereinafter, the "DNR") and the 

Michigan Air Pollution Control Commission (hereinafter, the 

"Commission" or "MAPCC"·), having moved to intervene as a party 

plaintiff on June ~. 1981, and this Court having granted said 

Motion; 

And Plaintiff and Intervening Plaintiff having acted in 

concert in th1s action against Defendant, Packaging Corporation 

of America; 

And Pla1nt1ff, Intervening Plaintiff and Defendant 

having agreed that settlement of this matter is in the public 



1ntere~t and that entry of this Decree without further litigation . 
is the most appropr1ate means or resolving this matter; 

And Plaintiff, Intervening Plaintiff and Defendant 

having moved the Court to enter this Consent Decree; 

NOW, THEREFORE, before the taking of any testimony, upon 

the pleadings, without adjudication of any issue of fact or law, 

without any admission or denial or the violations alleged 1n the 

Complaint and upon consent and agreement or the parties or this 

Decree, 1t 1s hereby Ordered, Adjudged and Decreed as follows: 

STIPULATIONS 

1. This Court has jur1sd1ct1on of the subject matter 

herei:;i and o!' the parties consenting for the purpose of entering 

this Consent Decree. The Complaint states a claim upon which 

rel~e~ can be granted ·against Defen~ant,.~nder Section 113 of the 

Clean Air Act, as a.lliended, (hereinafter, the "Act"), 42 U.S.C. 

2. The provisions of this Consent Decree shall apply to 

and bt binding upon all the parties .to this action, their 

officers, directors, agents, servants, employees, successors and 

assigns, and.all persons, firms and corporations having notice or 

the Consent Decree and who are, or will be, act1ng 1n concert an~ 

privity ~ith the Defendant to this action or its officers, d1rec-

tors, agents, servants, employees and successors and assigns. In 

the event Defendant proposes to sell or transfer its real 

property or operations subject to this Consent Decree, it shall 
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acv1se such purchaser or transferee or the existence of th1s .. 
Decree~ and shall noti~y all p~rt1es to this Decree of such 

proposed sale or transfer. 

3. The parties·agree and acknowledge that final ap

proval and entry or this Decree is subject to the requirements or 
28 C.F.R. §50.7, wh1ch provides that notice of proposed Consent 

Decrees be given to the public and that the public shall have at 

least 30 days 1n which to make any comments. 

4. Defendant owns and operates a facility in Piler 

City, Michigan (hereinafter, the "Filer City tac111ty") wh1cb 

includes a Riley bark-fired boiler (hereinafter. tbe "bark 

boiler"). The bark boiler is a source of air pollution emissions 

subject to the provisions of Michigan Air Pollu~ion Control 

Comm!ssion Rules and the federally ap~roved Michigan State 

!mplementation Plan (hereinafter, the· "Michigan SIP")·. 

5. Former MAPCC Rule R 336.~~ established an emission 

limitation for particulate matter of o.65 pound or particulate 

matter per 1000 pounds of exhaust gases, corrected to 50 percent 

excess air, for the bark boiler. 

6. Former MAPCC Rule R 336.41 established a smoke plume 

opacity limitation of 40 percent, generally, witb certain exemp-

tions not material to th!s Decree. 

7.· On May 31, 1972, the Administrator of the EPA ap-
. 

proved, as part of the ~1ch1gan SIP, MAPCC Rules R 336.44 and R 

336.111. 
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8. On or about November 19> 1979> Defendant received 

fro~ ~he EPA a Notice of Violation c1t1ng, inter alia, the bark 

boiler for violations of R 336.44 and R 336,41 of the approved 

M1ch~gan SIP. On December 19, 1979, a conference was held at EPA 

offices in Chicago, Illinois, with representatives ot Defendant 

and the DNR, to discuss the cited violations. 

9. MAPCC Rule R 336.1331 currently es~ablishes an 

emis,sion l1m1tat1on tor particulate matter of 0.50 pound or 
particulate matter pe~·lOOO pounds or exhaust gases, corrected ~o 

50 percent excess air, for the bark boiler. 

10. KA?CC Rule R 336.1301 currently establishes a smoke 

plum~1 opacity limitation of 20 percent, generally> with certain 

exem~tions not material to this Decree. 

11. On May 6, 1980, the Administrator of the.EPA cond1-

t1bnally approved MAPCC Rules R 336.1331 and R 336.1301, as part 

of th~ M1ch!gan SIP (45 Fed. Reg. 29791). 

12. On or about August 17, 1982, Defendant received from 

the EPA a Notice of Violation citing the bark boiler for viola

tions of R 336.1301 of the Michigan SIP. 

13. Defendant owns and operates a boiler (hereinafter, 

the "No. 5 boiler") at its Filer City facility, which boiler was 

formerly a recovery boiler but is currently fired with natural 

gas. Defendant has applied to the Michigan DNR for an 1nstalla

t1on permit to convert the No. 5 boiler to multi-fuel operation 

(including the combustion of coal, wood, bark, wood waste, 

sludge, and natural gas). The Comitission has recently approved 
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the issuance of such 1nstallat1on permit. The converted No. 5 

bo!ler:w111 have a baghouse co~lector as its air pollution con-. 
trol equipment (hereinafter the "No. 5 baghouse"). 

ORDER 

In consideration or the foregoing and the representa

tions made in open Court by the parties hereto, IT IS HEREBY 

ORDERED: 

, 
. ···' 

Defencant shall achieve, demonstrate, and ma1nta1n final 

compliance with MAPCC Rules R 336.44, R 336.41, R 336.1331 and B 

336.1301, and other emission limitations specified in this 

Consent Decree, in accordance with the following paragraphs: 

COMPLIANCE PROGRAM 

l. Defendant shall install an add-on collector (side-

stream separator) to the existing pollution control equipment or 
the bark boiler according to the following schedule: 

a. commence engineering and 
preparation of plans and 
specifications 

~· submit copies or plans 
and specifications to EPA 
and DNR; submit applica
tion to DNR for installation 
permit 

c. issue purchase order for 
collector 

d. begin on-site construction 
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Completed 

Completed 

1/31/83 

8/31/83 



e. complete construction and 
installation 

r. complete "shakedown" and 
achieve compliance with a 
pArt1culate emission l1m1ta
t1on or ;40 pound or part1cu
la te matter per 1000 lbs ot 
exhaust gases, corrected to 
50 percent excess a1r, and 
MAPCC Rule R 336.1301 

g. demonstrate compliance with 
the emissions limitations set 
forth 1n Subparagraph l(f) in 
accordance with Appendix A 

10/31/83 

ll/30/83 

12/31/83 

2. If Defendant elects to proceed with the No. 5 bo1ler 

conversion and cor.struct1on or the No. 5 baghouse 1n lieu or the 

compl~ance program set forth 1n Paragraph l 1t shall, on or 

before March 15, 1983, so notify the EPA and the DNR, in writing, 

and certify that it has sent· out requests for bids for the com-

plet1o~ of. the No. 5 bo1ler conversion and No. 5 baghou~e and 

that the necessary funds have been approp~iated. Upon such 

not1f~cat1on and certification, Defendant shall proceed with the 

compl~ance program set forth in Paragraph 3 and shall be there

after excused from complying with subsequent requirements or 
Paragraph l; prov1ded, that 1t any stipulated penalties have 

accrued, pr1or to the.date of such not1f1cat1on and certifica

tion) for ta1lure to comply with the requirements of Paragraph l 

such penalties shall then become due and payable upon demand. If 

the notification and certification described herein 1s not given 

to the EPA and the .DNR on or before March 15, 1983, Defendant . 

shall not be relieved from the obligation under Paragraph l to 
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install the sidestream collector in accordance with the terms 

thereot. 

3. If Defendant elects to proceed with the No. 5 boiler 

conversion and complies with the notice and certification re

quirements of Paragraph 2 on or before March 15, 1983, it shall 

install the No. 5 baghouse and either (a) route the bark boiler 

exhaust through the No. 5 baghouse, or (b) .complete the No. 5 

boiler conversion such that no bark or wood wastes are burned in 

the bark boiler, but will be burned instead in the No. 5 boiler, 

the emissions of which will be controlled by the No. 5 baghouse, 

in accordance with the following schedule: 

a. prepare specifications and 
submit copies to EPA and DNR Completed 

b. obtain installation permit Completed 

c. award contract 6/30/83 

d. begin on-site construction 2/28/84 

e. complete construction and 
installation and achieve com-
pliance at the bark boiler 
with a particulate emission 
limitation or .05 pound of 
particulate matter per 1000 
lbs of exhaust gases, cor-
rected to 50 percent excess 
air, and MAPCC Rule R:..336.1301 6/30/84 

r. demonstrate compliance with the 
emissions limitations set forth 
in Subparagraph 3(e) in accor-

7/31/84 dance with Appendix A 

If Defendant elects to proceed with the compliance program set 

forth in this paragraph it shall not operate the bark boiler 
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after·~une 30, 198~, unless the em1ss1ons thereof are controlled 

by the No. 5 oaghouse. 

~. If the No. 5 boiler and bark boiler are both con

trolled 'by the No. 5 'baghouse, at no time shall they be operated 

s1muJ.taneously. 

5. If Defendant proceeds with construction and 1nstal

lat1cm of the s1destream collector 1n accordance with the terms 

of this Decree, nothing herein shall preclude 1t rrom proceeding 

w1th conversion ot th~·No. 5 boiler at a later date Carter March 

15, 1983); provided, that such later election to proceed with the 

conversion shall not relieve Defendant from any obl1gat1on 

arising under this Decree to complete the requirements of Para

graph 1, hereof. 

INTERIM REQU!REMENTS 

6. Until final compliance 1s achieved pursuant to 

Paragraph 1 or 3, whichever is applicable, Defendant shall 

achieve and maintain compliance by the bark boiler with MAPCC 

Rule :~ 336.1331 and limit the density of visible a1r contaminants 

to a i:nax1mum of .LI !I percent opacity, determined as a six-minute 

avera1~e, except that a maximum of one six-minute average or up to 

51 pe.:-cent opac1 ty shall be perm1 tted 1n any one hour. Com

plianc:e shall be determined in accordance w1 th EPA Method 9, 

Appendix A~ .LIO CFR, Part 60. 
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7. The operation and maintenance procedures set forth 

1n Appendix B shall be implemented and followed until such t1me 

as bark boiler emissions are controlled by the No. 5 baghouse. 

8. Upon request ~r the EPA or the DNR, and within 

thirty (30) days of any such request, Defendant shall perform 

stack testing at the bark boiler 1n accordance w1th Appe~d1x A. 

Defendant shall notify the EPA and the DNR of the date or the 

stack test in sufficient time to allow said agencies to observe 

the testing. Such tests shall not be requested more often than 

every three months unless evidence is shown of noncompl!ance with 

the interim limits specified above. 

CONTINUOUS MONITORING REQUIREMENTS 

9. Defendant has instal)ed and calibrated, and shall 

m41ntain and operate, a continueus 'opacity monitoring ~ystem ·in 

the stack which serves the bark boiler, in accordance with the 

procedures set forth 1n ~O CFR Part 60, Appendix E, or any other 

applicable procedures approved by the EPA. 

10. Beginning with the calendar quarter commencing on 

January 1, 1983, Defendant shall prepare quarterly reports or 

"excess" emissions as measured by the ·dpac1ty.mon1tor identified 

1n Paragraph 9 above. The reports shall be submitted to the EPA 

and the DNR within 30 days from the end of each.calendar quarter 

and shall include the following information: 

a. The magnitude of "excess" emissions in percent 
opacity, the date and time or commencement and 
completion of each time period of excess emis
sions, and the cause of each such exceedance. 
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b. If a malfunction is indicated in the report, the 
corrective actions taken, 1f any. 

c. The date and times the opacity monitor was 
inoperative, or of system repairs and adjust-
ment. · 

d. When the opacity monitor is inoperative, 
all equipment malfunctions and corrective 
actions taken. 

e. Where no nexcessn emissions have occurred, such 
shall be stated. 

For the purposes of continuous emissions reporting pursuant to 

this Decree, "excess" emissions are those opacity monitor 

readi:~gs which exceed the applicable opacity standard. Average 

value$ may be obtained by integration over 6 minutes or by 

ar1truoet1cally averaging a minimum of 24 equally spaced, instan

taneous opacity measurements in each 6 minute period. 

l~. During the period from January'l, 1983, through 

March 31, 1983, and for the first 90 days following a demonstra

tion of compliance pursuant to paragraph l(g), Defendant shall 

repor·; all six-minute averages of excess emissions during boiler 

opera·c1on, including startup and shutdown. During all other 

times.1 Defendant shall maintain records or opacity during startup 
. . . 

and shutdown and shall report all s1x-m1nute averages pf excess 

emiss~ons during boiler operation. During startup and shutdown, 

unles~> requested otherwise by the EPA or the DNR. Defendant need 

only report the times of excess emissions and the highest and 

lowest opacity readings. 
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12. After termination of this Consent Decree, Defendant 

shall continu~ to ma!nta1n the.information required for nexcess" 

emissions reports at its Filer City facility and make such infor

mation available to the EPA and the DNR upon req~est. 

13. Beginning with the calendar quarter commencing on 

January 1, 1983, and continuing until all necessary work is 

completed, Defendant shall send to the EPA and the DNR, within 30 

days from the end or each calendar quarter, quarterly reports on 

.Progress toward the ach!evement of final compliance with the 

terms of th!s Decree. If Defendant fails to meet a compliance 

schedule increment, it shall notify the EPA and the DNR within 10 

cays of such failure and set forth the cause therefor. 

14. EPA and DNR repesentatives may at any time during 

normal business hours enter upon the pre~1ses of the Filer C1ty 
. . 

facility to monito~ .compliance with this Decree including, but· 

not limited to, performing stack tests on the bark boiler. 

Authorized contractors of the EPA or the DNR may, upon five days 

notice to Defendant, enter upon said premises for purposes of 

inspecting the facility or records pertaining to the bark boiler 

or stack testing of the bark boiler. 
. 

15. All information, reports, and notifications required 

by this Decree to be submitted by Defendant shall be sent to the 

following addresses: 

Chief, Air Compliance Branch 
United States Environmental 

Protection Agency, Region V 
230 South Dearborn 
Chicago, Illinois 6060~ 
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Chief, Air Quality Division 
M1chigan Department of 

Natural Resources 
P.O. Box 30028 
Lansing, Michigan 48909 



GENERAL PROVISIONS 

16. As consideration for Defendant's entry into this 

Consent Decree and the assumption or the obligations provided for 

her~in, Plaintiff and Intervening Plaintiff will retrain from 

initiating any other civil enforcement action pursuant to Section· 

ll3(b) of the Act, 42 U.S.C. §7413, Section 304 of the Act, 42 

U.S.C. §7604, or applicable state law, with respect to the limi

tations contained 1n -~his Decree for the emission of particulate 

matter and visible emissions from the bark boiler while Defendant 

is in compliance with this Decree. 

17. This Consent Decree 1n no way arfects Defendant's 

responsibility to comply with any other state, federal or local 

regulations or any Order or the Court including, but not limited 
. 

to·, Sectlon 303 of the Act; .42 U.S.C. §760~. 

18. Defendant acknowledges that 1t has been advised that 

it may be subject to the applicable requirements of Section 120 

or the Clean Air Act, ~2 U.S.C. §7420, but reserves the right to 

cont~st the assessment of any penalties under such Section. 

19. Nothing 1n this Decree shall be construed as an 

admission by Defendant of violations of any provisions or the Act 

or of the Michigan SIP. 

20. Notwithstanding any other provision of this Decree, 
. 

Defendant may achieve compliance with any emission 11m1tat1on or 

compliance requirement herein applicable to the bark boiler by 

permanently ceasing operation of the bark boiler. Stipulated 
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pehal~1es associated with failure to perform any such requ1rement 

or achieve such l1m1tat1on shall cease to accrue on the date or 
actual shutdown and written certification thereof to the EPA and 

the DNR. All stipulated· penalties which have accrued prior to 

such actual shutdown and certification shall become due and 

payable upon demand. 

21. The EPA and the DNR reserve the right to seek a 

modification of this Decree to impose more stringent em1ss1on 

limitations on the bark boiler, and to enforce such more strin

gent emission limitations, by reason of any revised (federally 

enforceable) state or federal law or regulation, including any 

revised implementation plan. Defendant reserves the right to 

seek a modification of this Decree 1f the EPA promulgates or 

approves a revised SIP that contains requirement~ that are less 
. 

stringent than the emission limitations set forth in the Michigan 

SIP for the bark boiler as or the date of lodging of this Decree. 

It is the intent of the parties that any such modification of 

this Decree be accomplished through mutual agreement on a revised 

control strategy or compliance schedule (if necessary), followed 

by a joint application to the Court. 

22. The parties ant1c1pa.te that "the installation or the 

add-on collector (sidestream separator) referred to in Paragraph 

l of this Consent Decree will result in compliance with the 

particulate and visible emission limitations further specified in 

Subparagraph l(f). Should such compliance not be achieved with 

proper operation and maintenance of such equipment, PCA may apply 
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to' th'e MAPCC for the establ!shrnent of an alternate v1s1ble emis

sion 11m1tat1on, pursuant to MAPCC Rule R 336.130l(l)(c), the 

establishment of a particulate mass emission l1m1 tat1on (not ·to 

exceed 0.5 lb per 1,000 pounds of exhaust gases, corrected to 50 

percent excess air), or both. In either case, the DNR agrees not 

to oppose such appl1cat1on on the basis that compliance can be 

achieved by the installation of pollution control equipment 

add1t1onal to that required by this Consent Decree, unless such 

additional pollution control equipment 1s required because o~ a 

change 1n the applicable law. Such application shall 1n no way 

rel!,eve PCA of 1 ts obligation to fully and timely comply with all 

interim and final requirements as set forth 1n this decree or 

from any liab1l1ty for payment or stipulated penalties pursuant 

to Subparagraph 27(e)(1). 

23. No provision of any installati.on permit necessary to 

1mpl1~ment the compliance program set forth in Paragraph 1 shall 

be c<,nstrued to conflict with any express provision of this 

Consirn t Decree. 

24. Nothing 1n th!s Consent Decree shall be construed to 

l1m1 ·~ the right of the MAPCC and the DNR to 1mpose and enforce 

more stringent emission limitations or-pollution ~ontrol equip

ment requ~rements for the bark boiler as the result of any rev1-

s1on to the Comm1ss1on's rules. 
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CIVIL PENALTY AND COSTS 

25. In consideration ~r Intervening Plaintiff's agree

ment to settle this action, Defendant agrees to reimburse the 

State of Michigan the sum ·or $40,000 for its costs· and expenses 

associated with this case. Payment sha11 be made by certified 

check payable to "Treasurer, State of Michigan" and sent to the 

Assistant 1n Charge, Environmental Protection Division, Depart

ment of the Attorney General, Law Building, Lansing, Michigan 

48913, within 15 days after final entry of this Decree. 

26. The United States has determined that, pursuant to 

Section 113 of the Act, 42 u.s.c. §7413 and the Civil Penalty 

Policy of July 8, 1980, Defendant should pay a civil penalty of 

$40,000. Payment shall be rnade by certified check payable to 

"Treasurer, United States of America" and sent to the Regional 

Hearing Clerk, ~nited States Environmental Protection Agency, 

Region V, 230 South Dearborn, Chicago, Illinois 60604, within 15 

days after final entry of this Decree. 

STIPULATED PENALTIES 

27. It is hereby stipulated and agreed amons the parties 

that unless excused by the provisions of Paragraph 28 or this 

Decree the following stipulated penal~y provisions shall apply 

and may be enforced by the United States: 

a. If Defendant fails to complete the installation or 

all pollution control equipment required by this Decree by 

the date specified (in Paragraph l or 3, whichever. is 
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appl1cable) 1t ehall be liable for a stipulated penalty or .. 
:~7,500 for each day it operates the bark boi1er without the 

required pollut1on control equipment. 

b. It Defendant ·fails to issue a purchase order for the 

uidestream collector by the date specified in Paragraph l(c), 

~t shall be l1able tor a stipulated penalty of $2,000 tor 

each day such fa1lure continues. 

c. Ir Defendant fails to meet any other interim date or 
Et construction scn·e.dule (1n Paragraph l or 3, whichever 1s 

applicable), it shall be liable tor a stipulated penalty of 

$1500 for each day such failure continues. Any penalty 

liability under this subparagraph will be forgiven 1f 

tefendant meets the final compliance date 1n the applicable 

schedule for'completion or the installation of the req~1red 

pollution control e.quipment. 

d. If Defendant fails to meet any 1nter1m testing 

requirement or emission limitation for the bark boiler 1t 

shall be liable for the following stipulated penalties: 

1) The sum of $1000 for each day that the 

failure to meet a testing requirement 

continues; 

2) The sum or $1,500 for each day that a 

violation of an 1nter1m opac1ty l1m1t 

continues; 
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3) The sum of $7,000 for each day that a 

violation or an interim particulate mass 

emission limitation continues. 

·e. If Defendant ·rails to demonstrate final compliance 

with the applicable emission limits under Paragraph 1 (it 

applicable) by December 31, 1983, or fails to maintain 

compliance thereafter, it shall be liable for stipulated 

penalt1es·as follows: 

l) The sum of $2,500 per day for each day 

failure to demonstrate and/or maintain 

compliance with the specified particu

late ~ass emission limit in Subparagraph 

l(f) continues. Defendant's total 

liab1li ty un·der this subparagraph shall 

not exce.ed .$20,, 000. 

2) The sum or $7,000 for each day failure 

to demonstrate and/or maintain com

pliance with MAPCC Rule R 336.1331 

continues. 

3) If Defendant fails to demonstrate and/or 

maintain compliance wfth MAPCC Rule R 

336.1331 and als6 fails to comply with R 

336.1301, the additional sum or $2,500 

for each day failure to demonstrate and/ 

or maintain compliance with MAPCC Rule R 

336.1301 continues. 

-17-



f. If Defendant fails to demvnstrate final com

pliance with the applicable emission limits under 

Paragraph 3 (if applicable) by July 31, 198~, or fails 

to maintain compliance thereafter, it shall be liable 

for stipulated penalties as follows: 

1) The sum of $2,500 for each day failure 

to demonstrate and/or maintain com

pliance '!,1th the specified particulate 

mass emission limit 1n Subparagraph 3(e) 

continues. Defendant's total liability 

under th1s subparagraph shall not exceed 

$20,000. 

2) The sum or $7,000 for each day failure 

to demonstrate and(or maintain com

pliance with MAPCC Rule R 336.1331 

continues. 

3) The sum of $2,500 for each day failure 

to demonstrate and/or maintain com

pliance with MAPCC Rule R 336.1301 

continues. 

g. .If Defendant fails to comply with any or the 

operation and maintenance requirements set forth in 

A?pend1x B of this Decree, it shall be liable for a 

-18-



· stfpulated penalty of $2,500 for each day such failure 

continues. 

h. If Defendant fails to submit any quarterly 

"excess" emissions reports pursuant to Paragraph 10 or 

progress reports pursuant to Paragraph 13, it shall be 

liable for a stipulated penalty or $500 for each day 

such failure continues. 

One-half of any payment made under this paragraph shall be by 

certified check payable to "Treasurer, United States or America" 

and sent as specified in Paragraph 26, within 15 days after a 

demand for payment has been made. The remaining one-halt or an1 

payment made under this paragraph shall be by certified check 

payable to "Treasurer, State of Michigan" and sent as specified 

in Pa~agraph 25, within 15 days after a demand for payment has 

been made. Such payments shall not be c~nsidered the exclusive 

remedy for violation or this Decree. 

FORCE MAJEURE 

28. Defendant's obligation to meet any requirement set 

out in this Decree, including &chievement or compliance with any 

specific emission standard or regulation, may only be excused to 

the extent that such delay is beyond.the control or, and without 

·the fault of Defendant. Defendant shall notify the EPA and the 

DNR in writing within twenty (20) days of the event which causes 

or may cause the delay, describing in detail the anticipated 

length of the delay, the precise cause or causes of delay, the 

-19-



' rr.eas 1 . .ir·e~ taker) and to be taken by Defendant to prevent or mini-

mize the delayD and the timetable by wh1ch those measures w1ll be 

!mplen1ented. Defendant w1ll adopt all reasonable measures to 

avoid or minimize any such.delay. 

29. Ir the parties agree that the delay or ant1c1pated 

delay was beyond the control of~ and without fault or, Defendant 

this ~ay be so stipulated and the parties may pet1t1on the Court 

for appropriate modif1cat1on of this Decree. If the parties are 

unable, to reach such ag.reement, any party may petition the Court 

for a;.propriate relief. The burden of proving that any delay was 

beyond the control of, and without fault of, Defencant is on 

Defencant. Failure by Defendant to comply with the notice re

qui~e~ents of this paragraph shall rencer Paragraphs 28 through 

30 void and of rio for,ce and effect as to the particular 1nc1dent 

· involved and constitute a walver of Defendant's right to request 

an extension of its obligations under this Dec~ee based on such 

incident. Increased cost, by itself, shall not constitute an 

appropriate justif1cat1on, for the purposes of this paragraph, to 

excuse noncompliance with any or the terms or this Decree. 

30. A:n extension of one compliance date based upon a 

part1~ular 1nc1dent does not necessarily mean that Defendant 

qualifies for an extension of a subsequent compliance date or 

dates. Defendant must make an individual showing of proof re-

gard1ng each 1ncremental step or other requirement for which an 

extension is sought. 
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~ER~!N.A.TION 

31. This Decree shall terminate one year after the date 

scheduled for demonstration of compl!ance in Paragraph l(g) or 

3(f), whichever is applicable, or at such earlier date as Defen

dant has demonstrated and maintained compliance with the require

ments of Paragraph l(f) or 3(e), whichever is applicable, as may 

be modified by the ~APCC pursuant to Parag~aph 22, for a con

tinuous period of six months, unless either party petitions· the 

'Court for an extension of this Decree and the Court grants such 

extension. Until teMninat1on of this Decree, jurisdication is 

retained by this Court for the purpose of enabling any party to 

this Decree to apply to this Court at any time for the enforce-

ment of any terms of this Decree. 

For Plaintiff - Vnited States of America: 

By·~..::'.:::::.::!:::!::~~~~~~~
f .· h.Et·rn.Y Et. CHT 
Acting Assistant Attorney General 
Land and Natural Resources Division 
United States Department of Justice 

States Attorney 
of Michigan 

BY.,.._.....;.....__..-b.--'--_,,,,_~~,__~~~~~~ 
VALDAS 
Reg1ona Adm1 
U.S. Environm 

Protection gency, Region V 
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Dated~~~~---------

Dated 



By_:_ i G+t-~ lJ,_i;l.._-
DE:3CF.AH GARBER 
Assistant Regional Counsel 
UoS. Environmental 

Protection Agency, Region V 

By~~;/)~ . 
Special Counsel for Enforce.'Tlent 
United Stat'es Env1roninental 

Protection Agen~' 

Dated ~ la1 [11.i' 

For Intervening Plaintiff - State of Michigan,!_!,!!.: 

.,. . A/: J. 
Ey -t4.,~~ }{. ,~L~~ 

E.!. 'VALENT·INE 
Assistant Attorney General, 
Environmental frotection Division 

Py~~M?·~"'; 
Assistant-In-Charge 
Er..v1ronmental Protection Di vision 

Dated dt~' 7. /f (3 
I :; 

For Defendant - Packaging Corporation of America 

By .:""\.._, ~ ~ 5 
R':, R. HAYMON ' 

. PI"esident \ 
-

Packaging Corporation of America 

Attest: '9 1 (7, ~ 
· A.A. Haller 

Assistant Secretary 
Packaging Corporation of America 

-22-

Dated 



Consent Decree entered in accordance with the foregoing 

EY.,.....~~-...,.,,._.....,. __ ~~--------~ 
Deputy Clerk 

Judge Benjamin F. Gibson 
United States District Court 
For The ~estern District of 

Michigan 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
SOUTHERN DISTRICT OF WEST VIRGINIA 

Civil Action No. 77-1163-BL 

UNITED STATES OF AMERICA, 

Plaintiff, 

v. 

CITY OF WELCH, McDOWELL COUNTY, 
WEST VIRGINIA, a municipal 
corporation, WELCH SANITARY 
BOARD, and the STATE OF WEST 
VIRGINIA, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CONSENT ORDER 

J.l 15 Jf83 

THIS MATTER having come before the Court upon the 

application of the United States of America for entry of this 

order; and 

WHEREAS, the United States of America, the City of Welch 

(hereinafter, ''Welch"), Welch Sanitary Board (hereinafter, 

"Board"), and the State of West Virginia have consented to 

entry of this order; 

WHEREAS, this Court has jurisdiction of this action 

pursuant to 28 U.S.C. 1345 and 33 U.S.C. 1319(b); 

WHEREAS, venue is proper in this Court pursuant to 28 

U.S.C. 1391(b) and (c); and 

WHEREAS, the Court finds that: Welch owns a sewage 

collection system in McDowell County, West Virginia, which 

discharges pollutants into Tug Fork; Welch controls the -
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financing and initiation of construction of sewage treatment 

workn for that. city; Welch created the Board to supervise, 

control, administer, operate and maintain any and all works for 

the c:ollection and treatment of sewage which are owned by Welch; 

Tug l'ork is a navigable waterway as defined in the Clean Water 

Actv section 502(7), 33 U.S.C. 1362(7); on August 23, 1974, 

purst.ant to 33 U.S. C. 1342, and based upon an application 

subm:i.tted on behalf of the Board, the United States (through 

the t.S. Environmental Protection Agency) issued a national 

polh.itant discharge elimination system (hereinafter, "NPDES") 

permit for the discharge of pollutants from the Board's sewage 

treatment system; the terms or conditions of the permit were 

not contested by tpe Board, Welch, or the State; the permit 

became effectlve on September 22, 1974; the permit required 

the Board to submit to the United States not later than March 

22, 1975, a compliance schedule for termination of its discharge 

in accordance with 33 U.S.C. 131l(b)(l)(B); the Board has 

failed to submit the compliance schedule in violation of the 

permit; on May 17, 1976, the United States pursuant to 33 

U.S.C. 1319(a)(3) and (4) issued findings of violation and an 

order for compli~nce to the Board, citing the Board for 

violations of its permit conditions and directing the Board to 

submi': to the United States not later than June 18, 197 6, a 

schedule for compliance; the Board has failed to submit the 

schedille for compliance in violation of the May 17, 1976, 

order; neither Welch nor the Board have constructed. a sewage 

treatment works capable of achieving effluent limitations 
~. 
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based upon sec9ndary treatment as defined by the Adminstrator 

of the Environmental Protection Agency pursuant to ~3 U.S.C. 

l314(d)(l); Welch and the Board have continued to discharge 

pollutants within the meaning of 33 U.S.C. 1311; the discharge 

of pollutants by Welch and the Board is not .in compliance with 

an NPDES permit and is in continued violation of 33 U.S.C. 

1311; and 

WHEREAS, the parties have agreed that this order shall be 

lodged and made available for public comment prior to entry by 

the Court, pursuant to the procedures identified at 28 C.F.R. 

50.7; and 

WHEREAS, entry of this order is in the public interest; 

NOW THEREFORE, 

Pursuant to F.R.C.P. 65, IT IS on this 

, 1983, ORDERED that: ------
1'. Municipal compliance plan. 

day of 

Within 120 days of the entry of this order, or by November 

30, 1983, whichever is earlier, the Board shall pursuant to 

F.R.C.P. S file with the Court_and serve upon an individual 

designated by the United States Environmental Protection Agency 

(hereinafter, "EPA designate") ar.c serve upon an individual 

designated by the West Virginia Department of Natural Resources 

(hereinafter, "WVDNR designate") a plan (hereinafter, 

"municipal compliance plan") for achieving compliance with the 

Clean Water Act. The Board shall file a municipal compliance 

plan which: 
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(a) has been certified by a registered professional 

engir.;eer; 

(b) identifies a treatment technology which the Board 

proposes to use and which will achieve the level of effluent 

quality attainable through the application of ~econdary 

treatment; 
.· 

(c) proposes th~t construction .of the treatment facility 

which will achieve the level of effluent quality ~ttainable 

through the application of secondary treatment will be started 

by no later than May 1, 1984; 

(d) proposes that construction of the treatment facility 

will be completed no lat~r than May 1, 1986; 

(e) proposes.th~t the level of effluent.quality 

attainable through the application of secondary treatment will 

be achieved no later than August 1, 1986; 

(f) estimates the capital requirements of the treatment 

technology proposed; 

(g) estimates the operation and maintenance costs of · 

the ~1·ea tment technology proposed; 

(h) identifies the financial mechanisms proposed to be 

used by the Board for facility construction; 

(i) identifies the financial mechanisms proposed to be 

used by the Board for generating adequate revenues for operation 

and maintenance; 

2. Modifications to municipal compliance plan. The 

United States may inform the Board of any modifications which 

the United States proposes to the municipal compliance plan.· 
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In the event the Board agrees to modify the municipal compliance 

plan as proposed by the United States, ·the Board shall pursuant 

to F .R. C. P. 5 file with the Court, and. serve upon the EPA 

designate and the WVDNR designate, the modifications to which 

the Board and the United States have agreed. In the event the 

Board does not agree to modify the municipal compliance plan 

as proposed by the United States (or in the event the Board 

fails to file with the Court modifications to which the United 

States and the Board have agreed), the United States may 

pursuant to F.R.C.P. 5 file with the Court and serve upon the 

Board proposed modifications to the municipal compliance plan. 

The municipal compliance plan shall be deemed to be modified 

as proposed by the United States unless, within fourteen days 

of the filing of the proposed modification, American Cyanamid 

applies to the Court pursuant to F.R.C.P. 7 for further order. 

3. Implementation of municipal compliance plan~ The 

Board shall implement the municipal compliance plan filed by 

the Board, as modified by (a) modifications filed with the 

Court to which the Board and the United States have agreed, 

(b) modifications filed by the United States and for which 

timely motion for further order has not been made by the Board, 

and (c) further order of the Court. 

4. Minimum effluent limitations. After August 1., 1986, 

the Board and Welch are enjoined from discharging any effluent 

from the collection system or treatment works that does not 

achieve the following effluent limitations: 

(i) the arithmetic mean of the values for biological 
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oxygen demand for effluent samples collected in any period of 

thirty consecutive days shall not exceed 30 milligrams per 

liter; 

(ii) the arithmetic mean of the values for biological 

oxyg1en demand for effluent samples collected in any period of 

seveil consecutive days shall not exceed 45 milligrams per 

litei~; 

(iii) the arithmetic mean of the values for biological 

oxyge:n demand for effluent samples collected in any period of 

thirty days shall not exceed 15 percent of the arithmetic mean 

of the values for influent samples collected at approximately 

the same times during the same period; 

(iv) the arithmetic mean of the values of suspended' 

solid:; for effluent samples collected in any period of thirty 

consec~tive days shall not exceed 30 milligrams per liter; 

(v) the arithmetic mean of the values of suspended 

solids for effluent samples collected in any period of seven 

conseeutive days shall not e~ceed 45 milligrams per liter; 

(vi) the arithmetic mean of the values of suspended 

solids for effluent samples collected in a period of thirty 

consec~tive days shall not exce~d 15 percent of the arithmetic 

mean of the values for influent samples collected at approximately 

the saroe time during the same period; 

(vii) the effluent values for pH shall be maintained 

within the limits of 6.0 to 9.0; and 

(viii) the fecal coliform content of the effluent shall 

not exceed 200 per·IOO milliliter as a 30-day geometri~ mean 
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based on not less than five samples during any 30-day period 

nor exceed 400 per 100 milliliter in more than ten percent of 

all samples during any 30-day period. 

S. Compliance with NPDES permit. After August 1, 1986, 

the Board and Welch are enjoined from discharging any pollutant 

from the collection system or treatment works except in 

compliance with an NPDES permit issued pursuant to the Clean 

Water Act. 

6. Penalty. The Board shall pay a civil penalty of 

[amount], by tendering a check in that amount payable to the 

order of the Treasurer of the United States within thirty 
. 

days of the entry of this order . 

. 7. Stipulated penalties. If the Board violates any 

provision of this order, the Board shall pay a civil penalty 

of 

(i) $100 per day for each of the first 30 days of 

violation, 

(ii) $200 per day for each of the next 60 days of 

violation, 

(iii) $500 per day for each of the next 60 days of 

violation, and 

(iv) $1000 per day for each of the next 60 days of 

violation. Thereafter, the United States may apply to the 

Court for appropriate penalties. The United States may apply 

t·o the Court at any time for other non-penalty relief in the 

event of any violation of the Act, of any permit issued 

pursuant to the Act, or of this order. 
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· ~·. Nonwaiver orovision. This order in no way relieves 

any defendant of responsibility to comply with any other State, 

Fede::-al or local law or regulation. The order da_ted May 17, 

1976~ of th~ United States EPA retains fu~l force and effect. 

u.s.o.J. 
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IMPLEMENTATION OF DIR~CT REFERRALS FOR CIVIL CASES 

EPA GENERAL ENFORCEMENT POLICY t GM - 18 

UNITED STATES ENVIRONMENTAL 
PROTECTION AGENCY 

.:Jr 18 

EFFECTIVE DATE: DEC I 1983 
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i ~ }. . UNITED STATES ENVIRONh1ENT~ PROTECTION AQDICV 
\;, ~· •ASMINGTON, DC &MH 

.. 
9"'CS ... 

.. POae&M&WT cat 111 

MEMOR.ANI.CJM 

SUBJECT: Implementation of Direct Referrala for Civil Caaea 
. Beginning J>ec~b~ 1. _ 198~ '(1_ 

FROM: Courtney M. Price~~....V f), ' ~ 
Assistant Administrator fo~ Enforcement 

and Compliance Monitoring 

TO: Regional Administrators, Begions I - .I 
Regional Counsels, Regions I - X 
Associate Enforcment Counaels 
OECM Office Directors 

I. BACKGROUllD 

On September 29, 1983, the Environmental Protection 
Agency (EPA) and th~ Land and Natural Resour~es Division of 
the Department. of Justice (DOJ) entered into an agreement . 
which, beginning on Decanber 1. 1983, allows certain 
categories of cases to be referred directly to DOJ from EPA 
Regional offices without my prior concurrence. A copy of 
that agreanent is attached to this memorandum • 

. · This memorandum provides guidance to EPA Headqwarten 
and Regional personnel regarding procedures to follow in 
implementing this direct referral agreement. Additional 
guidance will be issued as required. 

11. PROCEDURES FOR CASES SUBJECT TO DIRECT REFERRAL 

The attached agreement lists those categories of 
cases which can be referred directly by the Regional 
Administrator to DOJ. All other cases must continue to be 
reviewed by Headquarters OECM and will be ref erred by me to 
DOJ. Cases which contain counts which could be directly 
referred and counts which require Headquarters concurrence 
should be-rif erred to EPA Headquarters. If you are uncertain 
whether a particular case may be directly Teferred, you 
should contact the appropriate Associate Enforcement Coun1el 
for guidance. 

. . -- ,/-
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Many of the procedures for dit'ect referral cases are 
adequately explained in the September 29th agreement. 

·However, there are •ome pointl l want to anphasi&e. 

Referral packages should be addressed to Mr. E. Henry 
_Habicht. II, Assistant Attorney General, Land and Natur•l 
Resources Division, D.S • .Department o£ .Jm~i.ce. laahingtmi. 
D.C. 20530, Attention: Stephen D. Ramsey. The time limitations 
set forth in the agreement for review and initial disposition 
of the package will commence upon receipt of the package in 
the Land and Natural Resources Division, and not .at the DDJ 
mailroom. Delivery of referral packages to the Land and 
Natural Resources Division will be expedited by use of 
express mail, which is not commingled with regular mail in 
DOJ • s mail room. 

The contents of a referral package (either direct to 
DOJ or to EPA Headquarters) should contain three primaTy 
divisions: (1) a cover letter; (2) the litigation report; 
(3) the documentary file supporting the litigation report. 

The cover letter should contain .a summary ·Df the following 
elements: 

• (a) identification of the proposed defendant(s); · . 
(b) the statutes and regulations which are the basis 

for the proposed action against the defendant(•); 

{ c) a brief statement of the facts upon which the 
prop~sed action is based; 

(d) proposed relief to be sought against the defendant(•); 

(e) significant or precedential legal or factual iaauea; 

(f) contacts with ·the defendant(•}. including any 
previous administrative enforcement actions taken; 

(g) lead Regional legal and technical personnel; 

(h) any other aspect of the case which is significant and 
should be highlighted, including any extraordinary 
resource demands which the case may require. 

A referral to DOJ OT to HeadquaT:ters EPA ls tantamount 
to a certification by the Region that it believes the case 
is sufficiently developed for the filing of a complaint, 
and that the Region is ready, willing and able to provide 
such legal and technical support as might be reasonably 
TequiTed to pursue the case through litigation. 

/ 
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As provided in the September 29, 1983, agreement, 

infomation copies of the referral package may .be provided 
to the U.S. Attorney for the eppropriate judicial district 
in which the proposed case may be filed. These infomaticm 
packages should be clearly labelled or stamped wi·th the 
following words: "Advance Copy•- No Action Required At 
This Time". Also, infonnation copies should be simultaneously 
~rovided to the appropriate OECM divi•ion at Beadquart-ers. 
It is important that the directly referred cases be tracked 
in our case docket aystem and Headquarters oversight initiated. 
Copies of the referral cover letter will be provided to 
O'ECM1 s Office of Management Operations for 1nclus1on 1n De 
automated case docket syste:n when Headquarters informational 
copy is received at OECM's Correspondence Control Unit. 

Department of Justice Responsibilities 

DOJ shares our d~ire to handle these cases a1 expedi
tiously as possible. To that end, DOJ ha1 agreed that, 
within·thirty days of receipt of the package in the Land and 
Natural Resources Division at DOJ Headqua~ters, it will 
detennine whether Headquarters DOJ or the U.S. Attorney 
will have the lead litigation Tesponsibilities on a specific 
case. DOJ will notify the Regional offices directly of its 
detenninat~on in this regard, with a copy to the appropriate 
OECM division. Although USA offices will have lead respon
·sibilities in' l!lany cases, the Land and Natural 'Resources 
Division will continue to have oversight and l!lanagement 
responsibility for all cases. All complaints and consent 
decrees will continue to require the approval of the 
Assistant Attorney General for the division before the ca1e 
can be filed or aettled. 

DOJ has reaff inned the time frame of the Me:norandum 
of Understanding, dated June 15, 1977, for the filing of 
cases within 60 days after receipt of the referral package, 
where possible. Where it is not possible, DOJ will adviae 
the Region and Headquarters of any reasons for delays in 
filing of the case. However, when DOJ detennines that 
the USA should have the lead responsibilities in a case, DOJ 
will forward the case to the USA within thirty days of 
Teferral to the extent feasible. · 

DOJ can request additional infonnation from a Region 
on a case or return a case to a Region for further develop
lllent. In order to avoid tbese delays, referral packages 
should be as complete as possible and the Regions should 
work closely with DOJ to develop referral packags. 



The Deputy Administrator bas expressed concern 1n the 
past on the number of cases returned to the Regions or 
declined by EPA or J>OJ. I have assured the Deputy Administrator 
that I will closely tTack the number of cases declined by 
DOJ or returned to the Regions and the reasons for the 
declination or retuni as indications of whether direct 
referrals are a feasible method of handling EPA' s JudicW 
enforcsnent program. 

Headquarters OECM Responsibilities 

Although OECM will not fo~ally concur on cases dlrectl7 
referred to DOJ, QECM will still review these packages and 
may offer comments to the Regions and DOJ. DOJ is free to 
request EPA Headquarters assistance on cases, as DOJ 
believes necessary. EPA Headquarters review will help to 
point out potential issues and pinpoint areas where future 
guidance should be developed. OECH will also be available 
as a consultant to both DOJ and the Regions on these cases. 
OECM will be available to address policy issues as they 
arise and, as resources permit, may be able to assist in 
case development or negotiation of these cases. Any request 
from a Regional office for Headquarters legal assistance 
should be in writing from the Regional AdministTatoT to 
·me, setting for.th the reasons for the request and the type 
of ass !stance nee~ed. · 

OECM also maintains an oversight responsibility for 
these cases. Therefore, Regional attorneys must r:Jiort 
the status of these cases on a refular basis throug use 
of the automated case docket. Al information for the case 
required by the case doCket system must appear in the 
docket and be updated in accordance with current guidance 
concerning the automated dock.et system. 

Settlements in Cases Subject to Direct Referral 

I will continue to approve and execute all aettlanents 
in enforcement cases, including those in cases subject to· 
direct referral and amendments to consent decrees in these 
cases. This is necessary to ensure that Agency policies and 
enforcment activities are being unifomly and consistently 
applied nationwide. After the defendants have signed the 
settle:Dent, the Regional Administrator should forward a 
copy of the settlenent to 111e (or my designee) with a written 
analysis of the aettlanent and a Tequest that the settlment 
be signed and referred for approval by the Assistant Attorney 
General for the Land and Natural Resources Division and for 
entry. The settleDent will be reviewed by the appropriate 
OECM EnforcSDent Division for consistency with law and 
Agency policy. 
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'Within twenty-one days from the date of receipt of the 
settleaient by the appropriate OECM divuion. l will either 
sign the settleaient and transmit it to DOJ with a request 
that the settleaient be entered. or tranamit a mmorandum to 
the Begional Office explaining factors which justify po1t
ponment of referral of the package to DOJ. or retum tbe 
packa~e to the Region for changes necessary before ~e 
agTee.::ient can be signed. 

Obviously, we want to avoid the necessity of 
communicating changes in Agency settleaient positions ·~ · 
defendants. especially after they have signed a negotiated 
agrement. To avoid this. the Regional office should 
coordinate with Headquarters OECM and DOJ in development of 
aettlment proposals. A copy of all draft settlement 
agrea:nents should be transmitted by the Regional Counsel to 
the appropriate Associate Enforcanent Counsel for review 
before it is presented to the defendant. The Associate 
Enforcement Counsel will coordinate review of 'the settla11ent 
with the Headquarters program office and respond to the 
Regional office, generally, within t.en days of receipt of 
the draft. The Regional off ice should remain in contact 
with the Headquarters liaison staff attoTney as negotiatiuns 
progTess. FailuTe to coordinate settlement development 
with appropriate Headquarters offices may result in rejection 
of a proposed fettlanent which has been. approved by the · 
def endant(s) and the Regional office. · 

I will also continue ~o concur in and forward to OOJ 
all requests for withdrawal of cases after referral. In 
addition, I will review and concur in any delay in the filing 
or prosecution of a case after referral •. This is appTI>pTiate 
because cases which are referred to DOJ should be expeditiously 
litigated to conclusion, unless a settleaient or some other 
extraordinary event justifies suspending court proceedings. 
The review of reasons for withdrawal or delay of cases 
after expenditure of Agency and DOJ resources is an :Important 
function of OECM oversight. ·Therefore, should the Regional 
offices desire to request withdrawal or delay of a case . 
which has been referred to DOJ, a 111anorandum setting forth 
the reasons for such a request should be forwarded to the 
appropriate OECM division, where it will be ~eviewed aa:ad 
appropriate action recommended to me. 

III. CASES NOT SUBJECT TO DIRECT REFERRAL 

Those cases not subject to direct referral will be 
forwarded by the iegional Administrator to the Office 
of Enforca:nent and Compliance Monitoring for review prior 
to referral to DOJ. OECM bas committed to a twenty-one day 
turn-around time for these cases. The twenty-one day 
review period starts when the referral is received by the 
appropriate OECM division. 
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~ithin this twenty-one day period, OECM will decide 
whether to refer the case to DOJ (OECM then has fourteen 
additional days to fonnally re~er t~e case), to Teturn the 
case to the Region for further development. or to request 
additional information from the Region. 

Eecause of this ~hort OECM review period, enpbasia 
should be placed on d~eloping ccmplete referral packaga. 
so that delay occassioned by requests for additional infor
mation from the Region will be rare. OECM may refer a case 
to DOJ which lacks some infomation fnllm if the Teferral 
can be supplemented with a minimum o t e and effort by 
infotmation available to the Regional office which can 
immediately be gathered and transmitted to DOJ. However, 
this practice is discouraged. In the few instances in 
which a case is referred to DOJ without all infotmation 
attached, the information should, at a minimum, be centrally 
organized in the Regional office and the litigation Teport 
should analyze the completeness and substantive content of 
the information. 

A referral will be returned to the Region, with an 
explanatory memorandum, if substantial information or 
further development is needed to complete the pa·ckage. 
Therefore, the Regions should work closely with OECM 
attorneys to be-certain referral packages contain all 
necessary information. • . 

IV. Y..EASURING THE EFFICACY OF THE DIRECT REFERRAL AGREEMENT 

I will use EPA's case docket system, OECM's quarterly 
Managanent Accountability reports and DOJ's responses to 
the referral packages to Teview the success of the direct 
ref err al ag resnent. OECM will review the quality of the 
litigation reports accompanying directly referred cases and 
discuss the general quality of referrals from each Regional 
office at case status meetings held periodically with DOJ'a 
Environmental Enforcment Section. · · · 

lf you have any questions concerning the procedures 
set out in this msnorandum, please contact Richard Mays, 
Senior Eoforcment Counsel. at FXS 382-4137. 

Attachment 

/ 
··-, -----·- ' 
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UN1T£t• Si"Tts £t-:WIRO~~M£1""7~ ~KO'TE:CTO.: Aalt:l:V 
1't'QHINGTD"-'. ~~ 2~~ 

7. ~. • 'I 

Honorable F. Benry Babicbt. ti ·'"J~: 
Acting Assistant Attorney General ·· 
1-and and btur&l bsour.cea J>iviaima 
v.s. Department of ~u1tice 
Washington. o.c. 20530 

Dear Banks .•. ~ . . . 
. • ·.... ·• ~, f't.ji 

As a result cf our •eetlng on Thursday• September I; '1t8~ -c 
and the subsequent discussions cf respective staffs, ve are in 
agreement that, subject to t.he conditions set forth below. the 
classes of cases listed herein will be referred'directly fro11 
EPA'• Regional Offices to the Land and Natural Resources Division 
of the Depart.men~· of ~ustice in Washington, D.C. 

The terms, conditions and procedures to ~ followed in 
implement.ing this agreeme.nt are1 

. . 
1. The Assistant Administrator for Enforcement and Compliance 

Monitoring will valve for a period of one year the requirement 
of the Assistant Administrator's prior concurrence for referral 
to the Departmen~ of ~ustice for the following classes of 
judicial enforcement caaes1 

(aJ Cases under section 1Cl4(b) e>f the Safe !>rinking water 
Act vhich involve violations of the National Interim 
Primary Drinking Water Regulations, aucb as reporting or 
JDC>nitoring violat~ona, or aazimum eontaminant violaticma1 

(b) The following cases under the-Clean Water Aets 

(1) 

(iiJ 

1111) 

. 
cases Involving discharges without a permit 
by industrial dischargers s 

all c;..s · ag~inst".~i~or industrial dischargers1 
.... 

casu 1nvol vlng f aiiU.re t.o monl to~ or report I»)' 
· industrial dischargera1 
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(iv) referr•ls to collect. stipulate~ penalties frmri 
industr~als under consent decrees: 

(v) zeferrAJJJ t:.o ~lect administrative s;ill penalties 
untSer Sect.ion 311 ( jl of the t:WAJ. · 

.... ~... . ...... . 
(c) All caaes anaer t.be Clean Air Act except the follovbagr 

'~ . . '. ~ 

... 

(l) cases in111Dlv1ng the ateel induatz71 
• 

(ii) caaes involving non-ferrous amelterar 
• 

C .tii) cases inwl v1ng llatlonal i:misaions Standards tor 
BazarGo\Ss t.lr Po'llut.antsr · · .. 

Civ) cases in.¥olving the post-1982 enforcement policy. 

2. Cases described in Section 1, above, ahall be referred 
directly from the Regional Administretor to the Land and 
~atural Resources Division of OOJ in the following aannera 

(a) The referral package ahall be forvarded to the Assist.ant 
Attorney General for Land and ~atural aesources, D.S. 
Department of ~ustice (DOJ), with copies of t.he package 
being simultaneously forvardea to thelJ.S. Attorney 
(VSA) for the appropriate ju~icial district in which 
the proposed case is to be filed (marked •advance copy-

. no action required at this time•), and the Assi~tant · 
Adminis"trator for Enforcement and Compliance Monitoring 
(OECM) at EPA Headquarters. OECM shall have the following 
functions with regard to aaid referral packages 

(i) OECM.shall have no responsibility for review of 
such referral packages, and the referr•l shall be 
effective as of the date of Teceipt of the package 
by DOJr however, OECM shall comment to the lle;ion 
upon any apparent shortcomings or defects which 
it aay observe in the package. 1>03 aay, of courae, 
continue io consult with OECM on auch referral•· 
Otherwise, OECM ahall be responsible only for 
routine oversight of the progress and management 
of the case consistent with applicable present 
and f~blre Quidance. OECM ahall, hovever, retain 
final authority ~ approve settlement.a cm behalf 
of £PA for t.hese cases, as in other cases. . :' . 

(ii) Tbe nf-erral package aball be in ~e format a"O 
contain information provide~ by guidance memoranda 
es may be promulgated from time to time by DECH in 
consultation with 1>03 and Regional representatives. 

··-. ·-· .. ./. __ ----- ···- .. ·--· .. ·- .. - -



3. (a) 

·---
Ci ti J DOJ shall. vit.hin JO days from ~·eceipt of the 

referral package, determine (1) whet.her the Lands 
1>1 wision of m~ vill tla-n leae respi:msibilitt tor 
the cue1 or (2 > whet.her ~e IJSA will Jaave lUd 
~esponalb11lty for ~· ca••· · 

·~ .. ":•: . . ' 
While It ls a;ree~ that. to the extent. feaslb1•• 
~sea ln which ~e DSA will bave t.be .lead •ill t. 
transmitteO to the DSA for filing and han~llng 
within t.his JO-day period. if DOJ determines t:.bat 
the case re;uires additional legal or factual 
develop-ment et D03 prior to refeni'ftD ~be .. t.ter 
to the OSA, the case &ay be returned to the 
Regional Off ice, or •ay be retained at the Landa 
Division of l>OJ for further development, including 
requesting additional information from the Regional 
Office. Jn any event, J>OJ will notify the Regional 
Office, DECM and the DSA of its determination of 
the lead role within t.he above-aentioned Jo-day 
period. 

(iv) Regardless of whether DOJ or the DSA is determined 
to have lead responsibility for.aanagement of 
the case, t.he procedures and time limitations aet 

.forth in the MOU and ·28 CFR S0.6S et aeq., shall 
remain· in effect and shall run c,oncurrently with· 
the •anagement determinations &ade purauant·to 
this agreement. 

All other cases not specifically described in paragraph 
l, above, vpich the Regional Offices propose for judicial 
enforcement shall first be forwarded to OECM and 'the 
appropriate Headquarters program off ice for review. 
A copy of t.he referral package shall be forwar~e~ s1•u1-
taneously by the Regional Office to the Lands Division Df 
I>OJ and to the DSA for the appropriate judicial district, 
t.he DSA'• copy being aarked •advance copy-no eetion re;uii.d 
at thia tf.M:.• 

·' 

(b) OECM shall rev1ev the referral package within tventy-one 
(21) calendar days of the date of receipt of said package 
from the ~gional Administrator an~ shall, •it.bin said 
time period, sake a determination of whether tbe case 
should be Ca) formally referred to DOJ. (b) returned to 
the Regional Administrator for an.Y additional development 
which aay t>e required; or (c) whether t.he Regional 
Administrator should be requested to provide any addition.al 
aaterial or information which aay be required to satisfy 
the necessary and essential legal and factual re;uirements
for t.hat type of ca••· 
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Any request for iftfonution • or Tet.urn of the case 
to the aegion ahall be transmitted by appropriate letter 
or •emorandm •i;ne&S t>y the AA for 0£Cfl (or ber designeel 
within ~he aforementioned twenty-one day period. Should 
OECM concur in t.he prop0&ed referral of &he case to m.7 • 
tbe actual referral shall be by letter frcnn the AA for 
DEOI (or Iler deaignee) signed wit.bin fourteen days of 
the te?1111nation of the aforementioned twenty-one day 
review perioG. Coples of the letters referred to herei• 
shall b~ aent to the Asaist.ant Attorney General for t.be 
Lands 1)1 vlsion of 1'0:7. : . 

~- ·. . . .. . .. : . . -·; 

ics > --upon receipt of the referral package by J>OJ • tile 
procedures and time deadlines aet 1ortb i~ paragraph 

· Mo. 8 of the llOtJ •h•ll apply. 

In order to allow auff icient time prior to implementation of 
this a11reement to aake the o.s. Attorneys, the Regional Off lees 
and ou1~ staffs aware of these provisions, it is Agreed t.hat this 
egreemunt shall become effective December 1, l9Bl. Courtney Price 
will d:istribute a memorandum within EPA explaining t.his agreement 
and hou it will ~Jmplemented wit.bin t.he Agency. (You will receiw 
e copy .. ) . · . . .. 

~-· . 

. J believe that this agreement will eliminate the necessity of 
f ormal:ly amending the Memorandum of tJnderstanding between our 
respei:t i ve agencies, and vill provide necessary experience to 
ascert~in whether these procedures will result in significant 
saving1; of time and resources. ·In that regard, J have asked 
Courtn1~y 'to establish criteria for measuring the efficacy of ~is 
a;reem1mt during the one year trial period, and I ask that you 
cooperate with her in providing such reasonable and necessary 
information as she may request of you in making t.hat determination. 
At the end of the trial period--or at any time in the interval-
we may propose such adjustments in the procedures set forth ~erein 
as ~ay be appropriate based on experience of all part.lea. 

I~~ is further understood that it is the mutual desire of tbe 
Agency and DOJ t.hat cases l>e referred to the DSA fer filing as 
expeCSil;iously as possible.'. 

I appreciate your cooperation In arriving et this agreement.. 
Jf thirs aeets with your approval, please sign the enclosed copy 
in th~ apace indica~ below and .return t.be co;y to ae ~or our 
files.. ., .. 

·"· . .· . 
-~f.,,.,,·r . .. 

. .... -
Sincerely ~rs, 

~/.'.a:_ 
Alvin L. Ahn 
Deputy Administrator 

Appr~,., 

~~._,._,. __ _,,,,,,,,_ ____________ ___ 
F. flen:ry icht, %1 
Acting Ass stant Attorney General 
Land a·?la Natural Resources Division 
V. s. D:epartment .i>f Justice 
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MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, DC ZOUO 

OE.C i 0 1983 

Co9'5
1
ent Decree Tr.· eking System Guidance 

L\ - {h / . 
Court~~ice ," s's'ri;tant Administrator 

OP'P'IC• Ot' 
•Nf'OttC•M•NT COUNS•L. 

Off ice of Enforcement and Compliance Monitoring 

Assistant Administrators 
Associate Administrator for Policy 

and Resource Management 
Associate Administrator for Regional Operations 
General Counsel 
Associate Enforcement Counsels 
Regional Administrators, Regions I-X 
Regional Counsels, Regions I-X 

I am forwarding to you for use by you and your staff 
enforcement guidance on the use of the consent decree tracking 
system developed by NEIC and OLEP. This tracking system is 
designed to enable the Agency to track the compliance of 
consent decrees for all media on a national basis. 

This guidance was circulated in draft form to the Regional 
Administrators and to the program Assistant Administrators for 
review and comment. I believe the guidance will help ensure 
proper use of the consent decree tracking system, better 
enabling EPA to meet its legal responsibility to the courts of 
ensuring that the terms of each consent decree are being met. 

This consent decree tracking system will be only as good 
as the data that is put into it. In order to ensure that the 
consent decree data in the system is kept up to date, I have. 
asked Lew Crampton to incorporate a requirement to maintain 
the tracking system into the Administrator's Management 
Accountabllity System (AMAS). Staff from Lew's office and 
mine will jointly contact each Assistant Administrator's 
off ice in the near future to formally negotiate the measure, 
so that it can be included in future AMAS reports. 
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I also have attached another guidance document developed 
by my off ice entitled, •implementation of Direct Referrals 
for Civil Cases Beginning December 1, 1983•. This document 
provides guidance to EPA Headquarters and Regional personnel 
on making direct referrals to DOJ from EPA Regional off ices 
for certain categories of cases. Both of these documents 
should be added to your copy of the General Enforcement 
Policy Compendium which was distributed in March of 1983. 
A revised table of contents and index for the Compendium are 
also attached. 

If you have questions concerning this guidance, please 
contact Mike Randall at FTS 382-2931 or Gerald Bryan at 
FTS 382-4134. 

Attachments 
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INTRODUCTION 

The Environmental Protection Agency (EPA) places a high 

priority on consent decree compliance. This is consistent 

with the Agency's Congressional mandate to enforce the nation's 

environmental laws. It is also consistent with EPA's legal 

responsibility to the Courts of ensuring that the terms of 

each consent decree are met properly. 

A uniform national approach to consent decree compliance 

tracking can enhance the Agency's consent decree enforcement 

efforts. This uniform ·approach should incorporate ari 

automated management information syste~ ·intended primarily 

for consent decree compliance tracking. This will enable 

Agency managers to: 

0 Address consent decree compliance problems qu.ickly 

and effectively. 

0 Assess overall national trends in EPA's consent 

decree enforcement efforts. 

0 Respond quickly and accurately to Congressional 

and public inquiries concerning the compliance 

status of the Agency's consent decrees. 
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Cntil recently, EPA had no uniform automated information 

system intended primarily for consent decree compliance 

tracking. Some Agency offices do use automated information 

systems to track source compliance generally. However, the 

use of these systems varies throughout the Agency, making it 

difficult to integrate compliance data. Moreover, some 

offices track consent decree compliance by hand, resulting 
.,. 

in le~gthy information retrieval times. 

Cn August 4, 1982, EPA managers met to discuss establishing 

a uniform national approach to consent decree compliance 
• • •· •• J • . ... ·-..... ~ ·. 

tracking which incorporates the use of an automated information 

systeIT. intended primarily for tracking consent decree 

compliance. They agreed that this tracking system should 

build upon, rather than· replace, existing information systems 

maintained by various Agency enforcement offices. 

Subsequent to that meeting, the National Enforcement 

Investigations Center (NEIC), working closely with the Office 

of Legal and Enforcement Policy (OLEP), developed ideas for 

such a tracking system. This document describes the proposed 

tracking system and Agency off ice roles in implementing and 

mainta.ining it. 

Scop~ and Exclusions 

'l'his tracking system will include information on all 

court entered judicial consent decrees in enforcement cases to 
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which EPA is a party, as well as the status of compliance 

efforts required by these decrees. It will not include: 

0 State consent decrees to which EPA is not a party. 

This includes cases in which EPA may have a 

continuing interest in the compliance status of 

the decree even though, for example, EPA orioinally 

deferred the underlying enforcement action to 

appropriate State authorities. This topic will be 

discussed generally in guidance.entitled, 

•coordinating Federal and State Enforcement Actions•. 

° Federal Facilities Compliance Agreements. These 

agreements are negotiated with Federal facilities 

to bring them into.compliance with applicable 

environmental statutes. Executive Order 12088 

provides a non-judicial mechanism for negotiating 

these agreements. Within EPA, the Office of 

Federal Activities (OFA) has the lead responsibility 

for tracking compliance with these compliance 

agreements. OFA is developing guidance on this 

area entitled, •rederal Facilities Compliance 

Program - Resolution of Compliance Problems•. 

Also, considerations in selecting an appropriate enforcement 

response to a consent decree violation are discussed generally 

in forthcoming guidance entitled, •Enforcing Consent Decree 

Requirements•. 

/ 
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TRACKING SYSTEM 
, . 

Tracking System Objectives 

Tnis uniform national approach to consent decree compliance . 

tracking seeks to achieve the following objectives: 

° Facilitate consent decree enforcement by uniformly 

tracking the compliance status of all EPA consent 

decrees. 

° Keep senior Agency managemement informed of the 

compliance status of all EPA consent decrees. 

0 Provide timely, accurate information upon request 

to Congress and the public concerning the compliance 

status of EPA consent decrees. 

Key Tracking System Components 

Tei achieve these objectives, the tracking system relies 

on four key components: 

1. The Repository 

2. The Consent Decree Library 

3. Compliance Monitoring 

4. Compliance Tracking 

These components are described below. 

/ 
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1. The Repository 

The Repository is a collection of physical copies of over 

425 EPA consent decrees NEIC has on file. NEIC assembled 

this collection with the assistance of the Regional Offices, the 

Department of Justice (DOJ), and the Federal -Courts. NEIC 

is continuing its efforts to complete the collection of consent 

decrees to be filed in the Repository. To facilitate this 

'effort, the Regional Counsels should forward copies of all 

new consent decrees t.o NEIC for inclusion in the Repository. 

NEIC maintains the Repository and, upon request, can 

provide a copy of any EPA consent decree on file to requesting 

Agency offices. 

2. The Consent Decree Library 

NEIC developed, and will maintain, the consent decree 

library as an automated management information system to 

store summaries of each EPA consent decree on file in the 

Repository. Each consent decree summary will include the 

following information: 

° Case name. 

0 Date the consent decree was entered and, if 

applicable, the date the decree was modified. 

° Consent decree requirements, including due dates. 

0 Information indicating when these requirements 

were met. 
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NEIC will develop these summaries and send them to the Regional 

Counsols' Offices to review and confirm their accuracy. The 

infornation in the library can be updated by NEIC, based upon 

infoirnation sent to NEIC by the Off ice of Enforcement and 

Compltance Monitoring (OECM), to reflect the current compliance 

statun of EPA consent decrees. 

~~he library contain.6 summaries of most· EPA consent 

decrees on file. Computer terminals will link EPA Bead

quartEirs and the Regional Off ices electronically with the 

library. NEIC will provide OECM and Regional Office personnel 

training on how to use the library. 

I>irect access to the library will provide the Agency's 

attorneys and enforcement staff with information on active 

or terminated consent dec.ree's which may be useful in drafting 

and n~gotiating new consent decrees. Direct access to the 

library will also provide Regional managers with information 

on upcoming requirements which may be useful in targeting 

sourCEl inspections and in projecting resource needs. 

3. Compliance Mon1tor1n9 

Consent decree compliance monitoring is presently 

conduc:ted to determine whether individual consent decree 

requirements are properly met. Compliance monitoring activities 

often include source reporting and on-site inspections. 



-7-

Under the national consent decree tracking system, the 

Regional Program Off ices are primarily responsible for con

ducting monitoring activities in accordance with national 

guidance issued by EPA Headquarters. The Regional Program 

Off ices will continue to conduct compliance monitoring using 

whatever automated information system (e.g., PCS for Water 

Enforcement) they choose to use to assist them in their 

monitoring efforts. 

4. Compliance Tracking 

Compliance tracking is the gathering and compiling of 

compliance information which Agency management can use to 

determine and assess general trends in the Agency's consent 

decree enforcement efforts. Compliance tracking will be · 

based upon the information gathered by the Regional Program 

Off ices in the course of conducting their compliance monitoring 

activities. 

OECM is responsible for tracking EPA's enforcement efforts 

on a national level, including whether the Agency is meeting its 

legal responsibility to the Courts for ensuring that consent 

decree requirements are met. Consequently, OECM will be 

principally responsible for compliance tracking, through use 

of the automated Consent Decree Library operated by NEIC, to 

ensure that Agency consent decree enforcement efforts are 

adequate. 
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To facilitate OECM compliance tracking activities, 

The Off ice of Management Operations (OMO) will send each 

Regional Administrator periodic information requests concerning 

the compliance status of each consent decree in the Region. 

These information requests will serve as a tool to ensure 

that Regional Off ices focus on source compliance with individual 
' 

milest,:::>nes in each consent decree. 

Tracking System Operation 

'X':1e operation of the tracking system will draw from the 

information stored in the consent decree librarye At the 

beginning of each quarter, OMO will send to ea~h Regional 

Admini:strator two computer: print-outs (see attachments) 

contai:1ing consent decree information from the consent decree 

libra~y. The computer print-outs will list: 

a. All consent decree milestones in each Region 

which are scheduled to come due during the 

present guarter (prospective). 

b. All consent decree milestones in each Region 

for which the Region was responsible for 

ensuring compliance during the preceding 

quarter (retrospective). 

/ 
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The prospective print-out is intended as a t.ool for use 

by the Regional and OECM management generally. It may be 

used, for example, as an alert device to assist each Regional 

Administrator in advance preparations for ensuring that 

consent decree milestones coming due during the quarter are 

met properly. 

The retrospective print-out will contain instructions 

asking each Regional Administrator to respond to OMO,. within 

ten working days of the transmission date of the print-out, 

with the following summary information: 

0 Whether each consent decree milestone which came 

due during the preceding quarter was achieved. 

0 The consent decree milestones which were not 

in compliance. 

0 Whether any consent decree milestones were 

renegotiated. 

0 If any milestone is not achieved or renegotiated, 

the enforcement response the Region intends to 

take to ensure that the milestone is achieved. 

The Associate Enforcement Counsels in OECM will review 

the information provided by the Regional Administrator for 

use in tracking the Agency's overall consent decree enforce

ment efforts. OMO will send the raw data to NEIC to be 

used to update the information in the consent decree library. 
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J:t will be important for the Regional Administrator to 

make uure that the response is properly coordinated·between 

the vc!:rious offices in the Region (e.g., the Regional 

Progrc:1m Off ices and the Regional Counsels' Off ices). This 

will t~tter ensure that the information in the tracking system 

is acc:urate and complete • 

. :,, 

OFFICE RESPONSIBILITIES 

1hree Agency components will share responsibilities in 

implerrenting and maintaining the consent decree tracking 

system. These three offices are: 

1. NEIC 

2. Regional Administrators 

3. OECM Headquarters 

The respective responsibilities of these off ices are specified 

below. 
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l. NEIC 

NEIC's responsibilities generally will involve the 

start-up operations and the maintenance of the Repository and 

the Consent Decree Library. This will include the fol!owing: 

• Completing the collection of physical cQpies of 

EPA consent decrees to be filed in the Repository. 

• Maintaining the Repository and making available to 

Agency personnel upon request copies of cohsent 

decrees filed in the Repository. 

0 Ensuring that summaries of all EPA consent decrees 

filed in the Repository are fed into the Consent 

Decree Library. NEIC will @end copies of the· 

summaries to the Regional Counsels' Offices for 

review to ensure t~e accuracy of the summaries. 

0 Maintaining the Consent Decree Library and ensuring 

the smooth technical operation of the library. 

0 Providing OECM and Regional Off ice personnel with 

training on how to use the library and establishing 

a contact point in NEIC to respond to Agency 

inquiries on proper library use. 

0 Updating the Consent Decree Library with compliance 

information sent to NEIC quarterly by OMO. 
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2. Regional Administrators 

The Regional Admi_nistrators are ultimately responsible 

for keeping informed of the compliance status of the consent 

decrees in their Regions, so that they can act promptly to 

remedy any identified instances of noncomplianceo It will be 

important for the Regional Administrator to make sure that 

the Re~ion's consent decree compliance efforts are properly 

coordinated between the Regional Program Officesu the Regional 

Counsel's Office, and other appropriate offices in the Region. 

With regard to the consent decree tracking system, these 

compliance efforts will include: 

0 Reviewing the consent decree summaries prepared 

by NEIC for accuracy prior to final entry into 

the Consent Decree Library.: 

° Forwarding to NEIC copies of all future EPA 

consent decrees that have been entered in Court, 

including any renegotiated consent decrees. 

° Conducting compliance monitoring in accordance with 

policy issued by the national program off ices to 

determine if the terms of each consent decree 

are met. Regional Off ices may use whatever 

automated information system they choose to 

assist them in monitoring. 
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0 Responding to OMO requests for information 

concerning consent decree compliance statµs. 

0 Using the Consent Decree Library as may be 

necessary to ensure the compliance of 

existing consent decrees and in drafting and 

negotiating new consent decrees. 

Under the tracking system, OECM's general responsibilities 

of tracking consent decree compliance will be shared by OMO 

and the Associate Enforcement Counsels. These responsibilities 

will include: 

0 Sending quarterly information requests 

inquiring about the compliance status of the 

consent decrees in each Region to each 

Regional Administrator. 

° Forwarding summary information from 

the Regional Administrator to NEIC to use 

in updating the Consent Decree Library. 

° Forwarding to NEIC copies of all future EPA 

consent decrees in nationally managed cases, 

including any renegotiated consent decree in 

which the Associate Enforcement Counsel took 

the lead in the renegotiation. 
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0 Tracking the overall EPA consent decree 

enforcement effort using information 

contained in the Regional Adminstrator's 

responses to OECM's quarterly consent 

decree compliance information requests. 

• Evaluating each Region's accomplishments 

in monitoring consent decree compliance and 
.. , 

respori'cHng to noncompliance problems. 

The success of this uniform national system for tracking 

consent decrees depends upon how well Agency off ices work 

together in implementing and maintaining the sy~tem. If 

properly implemented and maintained, the tracking system can 

enhance EPA's consent decree enforcement efforts. 

If you have any questions concerning the system, please 

contact Michael Randall of OLEP at FTS 382-2931 or 
I 

Geralj Bryan of OMO at FTS 382-4134. 

Attac::-iments 



Attachment A 

SAMPLE PROSPECTIVE REPORT FOR THE OUARTER BEGINNING 7/1/83 

Listed below are the consent decree milestones which will 
come due during the present quarter. 
----------------------------------------------------~-~--

l. 

2. 

3. 

Republic Steel Chicago, Ill 

Milestone: Place purchase order 
Due date: 9/15/83 

Great Lakes Steel Zug Island, 

Milestone: Commence construction 
Due date: 8/1/83 

Ford Motor Co. Dearborn, MI 

Milestone: Demonstrate compliance 
Due date: 9/30/83 

Ml 



At tact.ment B 

SAMi>LE RETROSPECTIVE REPORT FOR THE QUARTER ENDED 6/30/83 

Please! provide the requested information for the 
conser1t decrees milestones listed below. 
----~---------------------------------------------------
A. Milestones due in quarter dated 4/1/83 to 6/30/83: 

le Republic Steel Chicago, Ill 

Milestone: Submit engineering plan 
Due date: 6/30/83 

a. Was Milestone Achieved? 
(yes or no) 

b. If not achieved, was milestone renegotiated? 
(yes.or.no) 

c. If renegotiated, please indicate new milestone. 
(e.g., new.milestone date.du~-is.9/3b/ei) 

d. If not achieved or renegotiated, what action is 
contemplated to bring source back into compliance? 
(e.g., referral to OLEC HO) 

B. Milestones due in previous-quarters which wera not met 
in those quarters and had not been renegotiated or 
actieved as of 3/31/83? 

lo Great Lakes Steel Zug Island, MI 

Milestone: Place purchase order 
Due date: 1/1/83 

a. Has milestone been achieved since the previous update? 
(yes.or.no) 

b. If not achieved, has milestone been renegotiated since 
the previous update? 
<yes or no> 

c. (Repeat above) 

a. (Repeat above) 

C. Total number of consent decrees with milestones not 
met or renegotiated by 6/30/83. 

D. Total number of consent decrees this quarter 
brcyght back into compliance with milestone 
requirements due to action (including 
renegotiat'ion) taken by the Region? 

(number) 

<number> 
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........ '! ..... 
(~Ta ~.UNITED STATES ENVIRONMENTAL PROTECTJON AGENCY. ___ .. __ 
'i • 
\ ,.;."" WASHINGTON. 0.C. 20460 

'•. "1 :·\ . . 
DEC 3 u JSc 3 

MEMORANDUM 

SUBJECT: Guidance for Evidence Audit of Case Files for 

FROM: 

TO: 

.. Civil Referrals ~-.. ... . /) . -

Courtney M. Pric - fJl ~~ 
Assistant Administrator f Enforcement and 

Com?liance Monitoring 

Assistant Administrators 
Regional Administrators, Regions I-X 
Re~ional Division Directors, Regions I-X 
Regional Counsels, Regions I-X 

"''' .. '· 

I recently forwarded to you a draft policy relating to 
the performance of an evidence audit in all cases which were 
to be referred to Headquarters for possible judicial enforcement, 
and invited comments upon that draft policy. 

· I have received comments fro~ many of you, and have 
considered them carefully. Most of the comments were directed 
to the requirement that evidence audits be mandatory in all 
cases which were about to be ref~rred to Headquarters. While 
l firmly believe that evidence audit would be useful in all 
cases, l agree that it should not be mandatory. I have, 
therefore, revised the policy so that those cases which, in 
the opinion of the Regional Administrator, are sufficiently 
complex or involve substantial quantities of documents, may 
be subjected to an evidence audit before referral at the 
option of the Regional Administrator. After referral, I may. 
order an evidence audit should l believe one to be warranted. 

Attached is the final policy on evidence audits which 
incorporates the approach described above. Your comments on 
the draft were appreciated, and l would welcome additional 
suggestions as experience with evidence auditing is gained 
under this policy. 

Attachment 

cc: Director, NElC 
D~ ~ u t y Ad rr .• r. ~ s t rat or 



INTRODUCTION 

GUIDANCE FOR EVIDENCE AUDIT OF 

CASE FILES FOR CIVIL REFERRALS 

Cases developed by EPA, pursuant to the environmental •tatutes, 

and referred to the Department of Justice for potential civil 

litigation, must be based upon rigorously documented evidence 

and SYpporting data in order to minimize delay in filing, 

f aeil i tate discovery proceedings, present a convincing caae for 

the EPA and DOJ attorneys engaged in pre-trial negotiations, 

and finally, to prevail in the courtroom. £PA Headquarters 

and Regional staffs have demonstrated widely varying approaches 

to the provision of well-ordered referral packages and the 

supporting documentation. 

The types an~ volume of documents relating to a case are often 

overwhelming. For instance, a single hazardous waste case may 

involve 100,000 or more documents. The attorneys are confronted 

with difficult tasks of assembling and organizing all doewnents, 

preparing witness lists, and extracting information necessary to 

conduct interrogatories and depositions. Documents supporting 

EPA civil referrals may originate in Regional and Headquarters 

program off ices, State files and/or contractors performing sup

port services for the Agency. Records obtained from the prospec

tive defendants are often so voluminous and/or disorganized that 



it is. difficult for the EPA/DOJ case management team to effec

tively review them. Lack of sufficient assembly and· organiza

tion of this material becomes obvious at the time of discovery· 

· (procluetion of .documents l or during settleme~t-~_n_d __ negotiat~o'!. 

disc1.::ssions~ The consequences may include unknowingly exposing 

case strategy, in~dvertently releasing privileged or confiden• 
. 

tial material, or being .~aware of documents that could 1trength-

en ex· weaken the case. The Agency position is vulnerable to 

attac:k if the EPA/OOJ case management team is not assured of 

the i.ntegrity of the supporting documentation, as well as a 

case file that is organized for rapid and efficient access. 

IndeE1d, at tack of the government's documentation and procedural 

weakriesses is now being advocated in journals and papers of the 

legal profession as a ta.ctic for defending attorneys~ 

Evid~nce Auditing 

An evidence audit includes the review, inventory and organization 

of the documents that 1'.1'4ke up a case file. The audit of a 

simp:.e case may involve only the assembly and handwritten com

pile~ion of the documents present and a review of the case files 

to e1'\Sl!re that all pertinent doewnents are present. The •udit 

of a highly complex case involving large numbers of documents 

may :Lnvolve, in addition to assembly and inventory, computerized 
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listing and sophisticated categorization, construction of evi

dence profiles, and elaborate formatting as an aid to understand

ing the material content of ·the· documents. These audits assist 

case attorneys in their preparations ·for··pre•trial .and trial 

phases of Agency litigation efforts. The evidence audit •ystem 

is designed to: (l) establish an overall case document control 

•y-stem, ( 2) provide quick and complete access to records, and 

(3) provide a means for assuring admissibility of the evidence. 

The system is flexible to accommodate the increase of material 

as the case progresses and is adaptable to changes in case 

strategy. 

With the advent of the hazardous waste enforcement programs and 

the condu.ct of a major' portion of the A~ency 's hazardous waste 

site investigations by contractors, the National Enforcement 

Investigations Center was assigned responsibility for making 

evidence audits available to Regional and Headquarters staffs 

for enforcem·ent case referrals developed as a result of these 

activities. Accordingly, an evidence audit capability has now 

been available for approximately three years and is extensively 

used and endorsed by Regional and Headquarters case management 

teams who have availed themselves of this service. 

Evidence audits lend a major advantage to the case develop

ment process: enhancing the supportive rationale and develop

ment of legal strategy of cases: detecting flaws in evidence 
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wi 1:h timeliness that permits repair; the avoidance of presenting 

qui!stionable evidence in ~he court room; and perhaps most imper-.·

Ulltly, conserving the time and.case-handling capacities of.t~~ 

C&ile attorneys and R.egional and Headquarters Technical staff. 

l,!!)POSED PROCEDURE 

Ie is recognized that EPA cases vary greatly in terms of com

pl1!xi ty involving volume and types of records generated. The 

1c:>pe of the audit should be tailored to the complexity of the 

ca,3e and to the number of documents involved. 

Be :au.se each case is unique, and not all cases may require an 

evlde~ce audit, the decision Qn whether an evidence audit will. 

be performed. either for cases referred directly to the Oepart

me::it of Justice by the Region or before referral to Headquarters 

Office of Enforcement and Compliance Monitoring prior to trans

mittal to the Department, will be made by the Regional Administra

tor or his/~er designee. For thoae cases referred to the A11i1t

ant Administrator for Enforcement and Compliance Monitoring, 

the Assistant Administrator may require an evidence audit after 

referral by the Region and prior to transmittal to the Depart

ment of Justice, should it become apparent during the review 

process that such an audit 11 necessary. In general, the 

audita should include: 

o document assembly 

o document organization and review 
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o evidence profiles 

o document storage and retrieval 

·""Each of ·these elements .is discussed briefly -in· the following . 

aectiona. • 

Document Assembly 

The case management team is responsible for identifying all EPA 

and contractor groups generating records for the case. Each of 

these organizational components should be instructed to gather 

and transmit complete files to the Regional case attorney or . 
Beadquarte,rs case attorney (for nationally managed cases)_. 

Contµiuing investigation and data collection, if. any, ahould be 
,,.-.., 

•, . 
described in the transmittal memo from th_e document generating 

group to the case management team and a date apecif ied when the 

remaining documents will be transmitted. The attorney ahould 

alao gather all of the documents obtained from the prospective 

defendant(•) and place them in one location for review. 

The NEIC Contract Evidence Audit Team (CEAT) Ca%l provide aaaiat

ance to Regional and/or Headquarters case management team• for 

identification of organizational elements generating documents 

participating in the case and to track receipt of records. The 

team can also assist in the assembly of documents. 
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~ument Organization and Review 

This process establishes a complete ease file of readily retriev

able records. The case management team decides en an organiza

tional format. A variety of formats is available (chronolooical, 

by aubjeet matter, author, recipient, type of document, etc.). 
·.·· 

Once t..his decision ia· made, the documents are examined by the 

Evidence Audit Team and placed in the proper erder. Each docu

ment is stamped with a serial number and pertinent identifying 

information is recorded on an inventory sheet. Computer services 

enhance this effort and can provide keyword search capability. 

Coirputerized document databases are accessible to all members of 

the case management.team and printouts can be provided to facili• . 
t~te document ·retrieval. Oetabases are secured and access is 

1 iir.i ted to those persons authorized by the case management team. 

In addition to describing each document, the review process is 

de!-igned to identify originals, duplicates, eonf idential business 

information, enforcement sensitive records, privileged material 

anCl evidentiary records. 

Fil.es obtained f,rom the prospective- defendant Cs) ere also organ-

i:u1d and reviewed in a similar manner. As new documents are 

generated or received, they are added to the system. 
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Evidence Profiles 

Evidence profiles are graphic or narrative presentations of the 

history and chain-of-custody of ,evidence from ~he ~ime ~f col.lec

tion through final disposition. They are particularly useful for 

demonstrating integrity of samples and analyses where multiple 

laboratories, ·field teams, or other entities are involved. Pield · 

and laboratory records must be located and audited. Information 

documenting the transfer, handling, and storage of samples is 

extracted and summarized. The profile identifies the following: 

0 when evidence wa~ collected 

0 who collected it 

0 all transfers of custody 

0 when received by a laboratory 

0 who received it 

0 how it was secured 

0 who performed analytical tasks 

0 when tasks occurred 

0 where samples are stored after analysis 

The source and serial number of documents containing this inf or

mation is also recorded. This procedure enables the case attor

ney to assess the adequacy of sampling and analysis records and to 

rehabilitate deficient areas in the paper trail. The goal is to 

demonstrate intei;;;=i ty of the evidence in order to arrive at a 

stipulation for uncontested entry of the data. 
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~cument Storage and Retrieval 

Completed files must be controlled to provide quick and complete 

access to the documents and .to prevent. deterioration. of t_he fil~ng 

aystem. Document control procedures must be followed to keep 

\ track of the location and dietributicm of all recorda. A docm11ent 

control officer (DCO) or the case attorney muat aaeume thia reapon

•ibility. Files •hould be •ecurely •tored and made available only 

on a check-out basis. Computerized inventories enable multiple 

users of the files to identify document• they need co access. 

The N£lC, through its evidence audit capability has developed an 

additional litigation •upport aervice to _assist Regional caae 

managemen.~ ~ams with _large and complex c~sea. the _procedures 

provide for assembly of records. categorizing, •tamping, and in

ventorying the documents, and making microfiche copies. A com

put:erized listing of the documents i1 prepared which includes the 

following information: 

0 document control number 

0 document date . 
0 document type 

0 source of document 

0 author 

0 recipient 

0 title or subject 
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Information retrieval can be selected on any of these categories. 

Complete mierof iehe sets can be provided to all members of the 

litigation team and hard copies can be made available as needed. 

This procedure enables the team to work with the.information while 

keeping the original files intact. 

The evidence audit procedures described above are intended to 

lead to admissibility of evidence and to assure that supporting 

documents for allegations listed in the complaint are controlled 

and available. 

OPERATIONAL OOTLOO~ 

Based on historical data, completion of evidence audits in re

sponse to rec;uests for assistance from the NEIC Evidence Audit 

Team c:an be expected to be from two weeks for cases involving 

small numbers of documents to four to six weeks for complex cases 

with large numbers of documents. 

During fiscal year 1984, the N£IC Evidence Audit Unit can assist 

legions and Headquarters elements in establishment and implemen

tation of internal document control and evidence audit procedures 

as requested. 

To secure evidence a~dit services, the Regional A~ministra~:~ or 

his/her designee shc~ld contact e!~her of the two Deputy ~~oje=! 
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Officers (Mr. Robert Laidlaw or Ms. Geraldine Hilden} at FTS 

234-4656 to describe the nature of the case and documents and 

work out .sche~ules and logist.ics.. The requester should then 

confirm the request, in writing, to the DPO. 
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Introduction 

This document, Policy on Civil Penalties, establishes a 
single set of goals for penalty assessment in EPA administrative 
and judicial enforcement actions. These goals - deterrence, 
fair and equitable treatment of the regulated community, and 
swift resolution of environmental problems - are presented here 
in general terms. An outline of the general process for the 
assessment of penalties is contained in Attachment A. 

A companion document, A Framework for Statute-Specific 
Approaches to Penalty Assessments, will also be issued today. 
This document provides guidance to the user of the policy on 
how to write penalty assessment guidance specific to the user's 
particular program. The first part of the Framework provides 
general guidance on developing program-specific guidance; the 
second part contains a detailed appendix which explains the basis 
for that guidance. Thus, the user need only refer to the appendix 
when he wants an explanation of the guidance in the first part of 
the Framework. 

In order to achieve the above Agency policy goals, all 
administratively imposed penalties and settlements of civil 
penalty actions should, where possible, be consistent with the 
guidance contained in the Framewotk document. Deviations from 
the Framework's methodology, where merited, are authorized as 
long as the reasons for the deviations are documented. Documen
tation for deviations from the Framework in program-specific 
guidance should be located in that guidance. Documentation for 
deviations from the program-specific guidance in calculating 
individual penalties should be contained in both the case files 
and in any memoranda that accompany the settlements. 

The Agency will make every effort to urge administrative 
law judges to impose penalties consistent with this policy and 
any medium-specific implementing guidance. For cases that go 
to court, the Agency will request the statutory maximum penalty 
in the filed complaint. And, as proceedings warrant, EPA will 
continue to pursue a penalty no less than that supported by the 
applicable program policy. Of course, all penalties must be consis
tent with applicable statutory provisions, based upon the number 
and duration of the violations at issue. 

Applicability 

This policy statement does not attempt to address the 
specific mechanisms for achieving the goals set out for penalty 
assessment. Nor does it prescribe a negotiation strategy to 
achieve the penalty target figures. Similarly, it does not 
address differences between statutes or between priorities of 
different programs. Accordingly, it cannot be used, by itself, 
as a basis for determining an appropriate penalty in a specific 
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action. Each EPA program office, in a joint effort with the 
Office of Enforcement and Compliance Monitoring, will revise 
existing policies, or write new policies as needed. These 
policies will guide the assessment of penalties under each 
statute in a manner consistent with this document and, to the 
extent reasonable, the accompanying Framework. 

Until new program-specific policies are issued, the 
current penalty policies will remain in effect. Once new 
program-specific policies are issued, the Agency should 
calculate penalties as follows: 

0 

0 

For cases that are substantially settled, 
apply the old policy. 

For cases that will require further sub
stantial negotiation, apply the new policy 
if that will not be too disruptive. 

Because of the unique issues associated with civil penal
ties in certain types of cases, this policy does not apply to 
the following areas: 

0 

0 

0 

CERCLA §107. This is an area in which 
Congress has directed a particular kind 
of response explicitly oriented toward 
recovering the cost of Government cleanup 
activity and natural resource damage. 

Clean Water Act §3ll{f) and {g). This also 
is cost recovery in nature. As in CERCLA 
§107 actions, the penalty assessment 
approach is inappropriate. 

Clean Air Act §120. Congress has set out in 
considerable detail the level of recovery 
under this section. It has been implemented 
with regulations which, as required by law, 
prescribe a non-exclusive remedy which 
focuses on recovery of the economic benefit 
of noncompliance. It should be noted, how
ever, that this general penalty policy builds 
upon, and is consistent with the approach 
Congress took in that section. 

Muci of the rationale supporting this policy generally 
applies to non-profit institutions, including government entities. 
In applying this policy to such entities, EPA must exercise judg
ment case-by-case in deciding, for example, how to apply the 
economic benefit and ability to pay sanctions, if at all. Further 
guidance on the issue of seeking penalties against non-prof it 
entities will be forthcoming. 
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Deterrence 

The first goal of penalty assessment is to deter people from 
violating the law. Specifically, the penalty should persuade the 
violator to take precautions against falling into noncompliance 

·again (specific deterrence} and dissuade others f~om violating the 
law (general deterrence). Successful deterrence is important 
because it provides the best protection for the' environment. In 
addition, it reduces the resources necessary to administer the 
laws by addressing noncompliance before it occurs. 

If a penalty is to achieve deterrence, both the violator and 
the general public must be convinced that the penalty places the 
violator in a worse position than those who have complied in a 
timely fashion. Neither the violator nor the general public 
is likely to believe this if the violator is able to retain an 
overall advantage from noncompliance. Moreover, allowing a 
violator to benefit from noncompliance punishes those who have 
complied by placing them at a competitive disadvantage. This 
creates a disincentive for compliance. For these reasons, it 
is Agency policy that penalties generally should, at a minimum, 
remove any significant economic benefits resulting from failure 
to comply with the law. This amount will be referred to as the 
"benefit component" of the penalty. 

Where the penalty fails to remove the significant economic 
benefit, as defined by the program-specific guidance, the case 
development team must explain in the case file why it fails to do 
so. The case development team must then include this explanation 
in the memorandum accompanying each settlement for the signature 
of the Assistant Administrator of Enforcement and Compliance 
Monitoring, or the appropriate Regional official. 

The removal of the economic benefit of noncompliance only 
places the violator in the same position as he would have been if 
compliance had been achieved on time. Both deterrence and funda
mental fairness require that the penalty include an additional 
amount to ensure that the violator is economically worse off than 
if it had obeyed the law. This additional amount should reflect 
the seriousness of the violation. In doing so, the penalty will 
be perceived as fair. In addition the penalty's size will tend 
to deter other potential violators. 

In some classes of cases, the normal gravity calculation ·may 
be insufficient to effect general deterrence. This could happen 
if, for example, there was extensive noncompliance with certain 
regulatory programs in specific areas of the United States. This 
would demonstrate that the normal penalty assessments had not been 
achieving general deterrence. In such cases, the case development 
team should consider increasing the gravity component sufficient to 
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achieve general deterrence. These extra assessments should 
balance the other goals of this policy, particularly equitable 
treatment of the regulated community. 

This approach is consistent with the civil penalty 
provisions in the ~nvironmental laws. Almost all of them 
require consideration of the seriousness of the violation. 
This additional amount which reflects the seriousness of the 
violation is referred to as the "gravity component". The 
combination of the benefit and gravity components yields the 
"preliminary deterrence figure." 

As explained later in this policy, the case development 
team wi.11 adjust this figure as appropriate. Nevertheless, EPA 
typically should seek to recover, at a minimum, a penalty which 
includes the benefit component plus some non-trivial gravity 
component. This is important because otherwise, regulated 
parties would have a general economic incentive to delay 
compliance until the Agency commenced an enforcement action. 
Once the Agency brought the action, the violator could then 
settle for a penalty less than their economic benefit of 
noncompliance. This incentive would directly undermine the 
goal of deterrence. 

Fair and Equitable Treatment of the Regulated Community 

The second goal of penalty assessment is the fair and 
equi tab hi treatment of the regulated community. Fair and 
equitable treatment requires that the Agency's penalties must 
display both consistency and flexibility. The consistent 
applicat~on of a penalty policy is important because otherwise 
the resulting penalties might be seen as being arbitrarily 
assessed. Thus violators would be more inclined to litigate 
over those penalties. This would consume Agency resources and 
make swift resolution of environmental problems less likely. 

But any system for calculating penalties must have enough 
flexibility to make adjustments to reflect legitimate differences 
between similar violations. Otherwise the policy might be 
viewed as unfair. Again, the result would be to undermine 
the goals of the Agency to achieve swift and equitable resolu
tions of environmental problems. 

Methods for quantifying the benefit and gravity components 
are explained in the Framework guidance. These methods signif i
cantly further the goal of equitable treatment of violators. 
To begin Hith, the benefit component promotes equity by re
moving the unfair economic advantage which a violator may have 
gained over complying parties. Furthermore, because the benefit 
and gravity components are generated systematically, they 
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will exhibit relative consistency from case to case. Because 
the methodologies account for a wide range of relevant factors, 
the penalties generated will be responsive to legitimate 
differences between cases. 

However, not all the possibly relevant differences between 
cases are accounted for in generating the preliminary deterrence 
amount. Accordingly, all preliminary deterrence amounts should 
be increased or mitigated for the following factors to account 
for differences between cases: 

0 

0 

0 

0 

0 

Degree of willfulness and/or negligence 

History of noncompliance. 

Ability to pay. 

Degree of cooperation/noncooperation. 

Other unique factors specific to the 
violator or the case. 

Mitigation based on these factors is appropriate to the extent 
the violator clearly demonstrates that it is entitled to miti
gation. 

The preliminary deterrence amount adjusted prior to the 
start of settlement negotiations yields the "initial penalty 
target figure". In administrative actions, this figure 
generally is the penalty assessed in the complaint. In judicial 
actions, EPA will use this figure as the fir~t settlement goal. 
This settlement goal is an internal target and should not be 
revealed to the violator unless the case development team feels 
that it is appropriate. The initial penalty target may be 
further adjusted as negotiations proceed and additional 
information becomes available or as the original information is 
reassessed. 

Swift Resolution of Environmental Problems 

The third goal of penalty assessment is swift resolution 
of environmental problems. The Agency's primary mission is to 
protect the environment. As long as an environmental violation 
continues, precious natural resources, and possibly public 
health, are at risk. For this reason, swift correction of 
identified environmental problems must be an important goal of 
any enforcement action. In addition, swift compliance conserves 
Agency personnel and resources. 
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The Agency will pursue two basic approaches to promoting 
quick settlements which include swift resolution of environmental 
problems without undermining deterrence. Those two approaches 
are as follows: 

1. Provide incentives to settle and institute prompt 
remedial action. 

EPA policy will be to provid~ specific incentives to settle, 
including the following: 

0 

0 

The Agency will consider reducing the 
gravity component of the penalty for 
settlements in which the violator already 
has instituted expeditious remedies to 
the identified violations prior to the 
commencement of litigation.l/ This would 
be considered in the adjustment factor 
called degree of cooperation/noncoopera
tion discussed above. 

The Agency will consider accepting additional 
environmental cleanup, and mitigating the 
penalty figures accordingly. But normally, 
the Agency will only accept this arrangement 
if agreed to in pre-litigation settlement. 

Other incentives can be used, as long as they do not result in 
allowing the violator to retain a significant economic benefit. 

2. Provide disincentives to delaying compliance. 

The preliminary deterrence amount is based in part upon 
the expected duration of the violation. If that projected period 
of time is· extended during the course of ~ettlement negotiations 
due to the defendant's actions, the case development team should 
adjust that figure upward. The case development team should 
consider making this fact known to the violator early in the negoti
ation process.· This will provide a strong disincentive to delay 
compliance. 

1/ For the purposes of this document, litigation is deemed to 
begin: 

0 for administrative actions - when the 
respondent files a response to an adminis
trative complaint or when the time to 
file expires or 

0 for judicial actions - when an Assistant 
United States Attorney files a com
plaint in court. 
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Intent of Policy and Information Requests for Penalty Calculations 

The policies and procedures set out in this document and in 
the Framework for Statute-Specific Approaches to Penalty Assessment 
are intended solely for the guidance of government personnel. 
They are not intended and cannot be relied upon to create· any 
rights, substantive or procedural, enforceabl~ by any party in 
litigation with the United States. The Agency reserves the right 
to act at variance with these policies and procedures and to change 
them at any time without public notice. In addition, any penalty 
calculations under this policy made in anticipation of litigation 
are exempt from disclosure under the Freedom of Information Act. 
Nevertheless as a matter of public interest, the Agency may 
elect to release this information in some cases. 

Attachment 

~O).f~ 
Courtney M. Price 

Assistant Administrator for 
Enforcement and Compliance Monitoring 
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ATTACHMENT A 

Outline of Civil Penalty Assessment 

I. Calculate Preliminary Deterrence Amount 

A. Economic benefit component and 

B •. Gravity component 

(This yields the preliminary deterrence amount.) 

II. ~>ly Adjustment Factors 

A. Degree of cooperation/noncooperation (indicated through 
pre-settlement action.) 

B. Degree of willfulness and/or negligence. 

c. History of noncompliance. 

D. Ability to pay (optional at this stage.) 

E. Other unique factors (including strength of case, 
competing public policy concerns.) 

(This yields the initial penalty target figure.) 

III. Adjus.tments to Initial Penalty Target Figure After. 
Negotiations Have Begun 

A. Ability to pay (to the extent not considered in 
calculating initial penalty target.) 

B. Reassess adjustments used in calculating initial 
penalty target. (Agency may want to reexamine 
evidence used as a basis for the penalty in the 
light of new information.} 

c. Reassess preliminary deterrence amount to reflect 
continued periods of noncompliance not reflected 
in the original calculation. 

D. Alternative payments agreed upon prior to the 
commencement of litigation. 

(This yields the adjusted penalty target figure.) 
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Introduction 

This document, A Framework for Statute-Specific Approaches 
to Penalty Assessment, provides guidance to the user of the 
Policy on Civil Penalties on how to develop a medium-specific 
penalty policy. Such policies will apply to administratively 
imposed penalties and settlements of both administrative and 
judicial penalty actions. 

In the Policy on Civil Penalties, the Environmental 
Protection Agency establishes a single set of goals for penalty 
assessment. Those goals - deterrence, fair and equitable 
treatment of the regulated community, and swift resolution of 
environmental problems - will be substantially impaired unless 
they are pursued in a consistent fashion. Even different 
terminology could cause confusion that would detract from the 
achievement of ·these goals. At the same time, too much rigidity 
will stifle negotiation and make settlement impossible. 

The purpose of this document is to promote the goals of 
the Policy on Civil Penalties by providing a framework for 
medium-specific penalty policies. The Framework is detailed 
enough to allow individual programs to develop policies that 
will consistently further the Agency's goals and be easy to 
administer. In addition, it is general enough to allow each 
program to tailor the policy to the relevant statutory provi
sions and the particular priorities of each.program. 

While this document contains detailed guidance, it is not 
cast in absolute terms. Nevertheless, the policy does not 
encourage deviation from this guidance in either the development 
of medium~specific policies or in developing actual· penalty 
figures. Where there are deviations in developing medium
specif ic policies, the reasons for those changes must be 
recorded in the actual policy. Where there are deviations from 
medium-specific policies in calculating a penalty figure, the 
case development team must detail the reasons for those changes 
in the case file. In addition, the rationale behind the deviations 
must be incorporated in the memorandum accompanying the settlement 
package to Headquarters or the appropriate Regional official. 

This document is divided into two sections. The first one 
gives brief instructions to the user on how to write a medium
specific policy. The second section is an appendix that gives 
detailed guidance on implementing each section of the instruc
tions and explains how the instructions are intended to further 
the goals of the policy. 



-2-

Writing a Program Specific Policy 

Summariz~d below are those elements that should be present 
in a program-specific penalty policy. For a detailed discus
sion of each of these ideas, the corresponding portions of the 
appendix should be consulted. 

I. Developing a Penalty Figure 

The development of a penalty figure is a two step process. 
First the case development team must calculate a preliminary 
deterrence figure. This figure is composed of the economic 
benefit component (where applicable) and the gravity component. 
The second step is to adjust the preliminary deterrence figure 
through a number of factors. The resulting penalty figure is 
the initial penalty target figure. In judicial actions, the 
initial penalty target figure is the penalty amount which the 
government normally sets as a goal at the outset of settlement 
negotiations. It is essentially an internal settlement goal and 
should not be revealed to the violator unless the case development 
team feels it is appropriate. In administrative actions, this 
figura generally is the penalty assessed in the complaint.· 
While in judicial actions, the government's complaint will request 
the maximum penalty authorized by law. 

This initial penalty target figure may be further adjusted 
in the course of negotiations. Eac~ policy should ensure that 
the penalty assessed or requested is within any applicable 
statutory constraints, based upon the number and duration of 
violations at issue. 

II. ~:alculating a Preliminary Deterrence Amount 

:~ach program-specific policy must contain a section on 
calculating the preliminary deterrence figure. That section 
should contain materials on each of the following areas: 

0 Benefit Component. 
explain: 

This section should 

a. the relevent measure of economic benefit 
for various types of violations, 

b. the information needed, 
c. where to get assistance in computing 

this figure and 
d. how to use available computer systems 

to compare a case with similar previous 
violations. 
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Gravity Component. This section should first 
rank different types of violations according 
to the seriousness of the act. In creating 
that ranking, the following factors should be 
considered: 

a. actual or possible harm, 
b. importance to the regulatory 

scheme and 
c. availability of data from other 

sources. 

In evaluating actual or possible harm, your scheme should 
consider the following facts: 

0 

0 

0 

0 

0 

amount of pollutant, 
toxicity of pollutant, 
sensitivity of the environment, 
length of time of a violation and 
size of the violator. 

The policy then should assign appropriate dollar amounts 
or ranges of amounts to the different ranked violations to 
constitute the "gravity component". This amount, added to the 
amount reflecting economic benefit, constitutes the preliminary 
deterrence figure. 

III. Adjusting the Preliminary Deterrence Amount to Derive the 
I.nit ial Penalty Target Figure ( Prenegotiation Adjustment) 

Each program-specific penalty policy should give detailed 
guidance on applying the appropriate adjustments to the pre
liminary deterrente figure. This is to ~nsure that penalties also 
further Agency goals besides deterrence (i.e. equity and swift 
correction of environmental problems). Those guidelines should 
be consistent with the approach described in the appendix. The 
factors may be separated according to whether they.can be con
sidered before or after negotiation has begun or both. 

Adjustments (increases or decreases, as appropriate) that 
can be made to the preliminary deterrence penalty to develop an 
initial penaly target to use at the outset of negotiation include: 

0 

0 

0 

Degree of willfulness and/or negligence 

Cooperation/noncooperation through pre
settlement action. 

History of noncompliance. 
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Ability to pay. 

Other unique factors (including strength of 
case, competing public policy considerations). 

The policy may permit consideration of the violator's ability 
to pay as an adjustment factor before negotiations begin. It 
may also postpone consideration of that factor until after negoti
ations have begun. This would allow the violator to produce 
evidence substantiating its inability to pay. 

The policy should prescribe appropriate amounts, or ranges 
of amounts, by which the preliminary deterrence penalty should 
be adjusted. Adjustments will depend on the extent to which 
certain factors are pertinent. In order to preserve the penalty's 
detercent effect, the policy should also ensure that, except for 
the specific exceptions described in this document, the adjusted 
penalty will: 1) always remove any significant economic benefit 
of noncompliance and 2) contain some non-trivial amount as a 
gravity component. 

IV. :~djusting the Initial Penalty Target During Negotiations 

:8ach program-specific policy should call for periodic reas
sessm9nt of these adjustments during the course of negotiations. 
This '~ould occur as additional relevant information becomes avail
able and the old evidence is re-evaluated in the light of new 
evidence. Once negotiations have begun, the policy also should 
permit adjustment of the penalty target to reflect "alternative 
payments" the violator agrees to make in settlement of the case. 
Adjustments for alternative payments and pre-settlement corrective 
action are generally permissible only b~fore litigation has 
begun. · 

Again, the policy should be structured to ensure that any 
settlement made after negotiations have begun reflects the 
econanic benefit of noncompliance up to the·date of compliance 
plus some non-trivial gravity component. This means that if 
lengt~y settlement negotiations cause the violation to continue 
longec than initially anticipated, the penalty target figure 
should be increased. The increase would be based upon the extent 
that the violations continue to produce ongoing environmental 
risk ~nd increasing economic benefit. 

Use of the Policy In Litigation 

:~ach program-specific policy should contain a section on 
the use of the policy in litigation. Requests for penalties 
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should account for all the factors identified in the relevant 
statute and still allow for compromises in settlement without 
exceeding the parameters outlined in this document. (For each 
program, all the statutory factors are contained in the Frame
work either explicitly or as part of broader factors.) For admin
istrative proceedings, the policy should explain how to formulate 
a penalty figure, consistent with the policy. The case develop
ment team will put this figure in the administrative complaint. 

In judicial actions~ the EPA will use the initial penalty 
target figure as its first settlement goal. This settlement 
goal is an internal target and should not be revealed to the 
violator unless the case development team feels it is appro
priate. In judicial litigation, the government should request 
the maximum penalty authorized by law in its complaint. The 
policy should also explain how it and any applicable precedents 
should be used in responding to any explicit requests from a 
court for a minimum assesment which the Agency would deem 
appropriate. 

Use of the Policy as a Feedback Device 

Each program-specific policy should first explain in detail 
what information needs to be put into the case file and into the 
relevant computer tracking system. Furthermore, each policy 
should cover how to use that system to examine penalty assessments 
in other cases. This would thereby assist the Agency in making 
judgments about the size of adjustments to the penalty for the 
case at hand. Each policy should also explain how to present 
penalty calculations in litigation reports. 

Attachment 

~P~.fJ4..., 
Courtney M. Price 

Assistant Administrator for 
Enforcement and Compliance Monitoring 
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APPENDIX 

Introduction 

This appendix contains three sections. The first two sections 
set out guidelines for achieving the goals of the Policy on Civil 
Penalties. The first section focuses on achieving deterrence by 
assuring that the penalty first removes any economic benefit from 
noncompliance. Then it adds an amount to the penalty which reflects 
the seriousness of the violation. The second section provides 
adjustment factors so that both a fair and equitable penalty will 
result and that there will be a swift resolution of the environmental 
problem. 'The third section of the framework presents some practical 
advice on the use of the penalty figures generated by the policy. 

The Preliminary Deterrence Amount 

The Policy on Civil Penalties establishes deterrence as an 
important goal of penalty assessment. More specifically, it speci
fies that any penalty should, at a minimum, remove any significant 
benefits resulting from noncompliance. In addition, it should 
include an amount beyond removal of economic benefit to reflect 
the seriousness of the violation. That portion of the penalty 
which removes the economic benefit of noncompliance is referred to 
as the "benefit component;" that part of the penalty which reflects 
the seriousness of the violation is referred to as the "gravity 
component." When combined, these two components yield the "prelim
inary deterrence amount." 

This section of the document provides guidelines for calcu
latin1g the benefit component and the gravity component. It will 
also present and discuss a simplified version of the economic 
benefit calculation for use in developing quick penalty deter
minations. This section will also discuss the limited circum
stances which justify settling for less than the benefit component. 
The uses of the preliminary deterrence amount will be explained 
in subsequent portions of this document. 

I. The Benefit Component 

In order to ensure that penalties remove any significant 
economic benefit of noncompliance, it is necessary to have 
reliable methods to calculate that benefit. The existence of 
reliable methods also strengthens the Agency's position in both 
litigation and negotiation. This section sets out guidelines for 
computing the benefit component. It first addresses costs which 
are d<3layed by noncompliance. Then it addresses costs which are 
avoidl3d completely by noncompliance. It also identifies issues 
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to be considered when computing the benefit component for those 
violations where the benefit of noncompliance results from factors 
other than cost savings. This section concludes with a discussion 
of the proper use of the benefit component in developing penalty 
figures and in settlement negotiations. 

A. Benefit from delayed costs 

In many instances, the economic advantage to be derived from 
noncompliance is the ability to delay making the expenditures 
necessary to achieve compliance. For example, a facility which 
fails to construct required settling ponds will eventually have to 
spend the money needed to build those ponds in order to achieve 
compliance. But, by deferring these one-time nonrecurring costs 
until EPA or a State takes an enforcement action, that facility 
has achieved an economic benefit. Among the types of violations 
which result in savings from deferred cost are the following: 

0 

0 

0 

0 

0 

0 

Failure to install equipment needed to meet 
discharge or emission control standards. 

Failure to effect process changes needed 
to eliminate pollutants from products or 
waste streams. 

Testing violations, where the testing still 
must be done to demonstrate achieved com
pliance. 

Improper disposal, where proper disposal is 
still required to achieve compliance. 

Improper storage where proper storage is still 
required to achieve compliance. 

Failure to obtain necessary permits for dis
charge, where such permits would probably be 
granted. (While the avoided cost for many 
programs would be negligible, there are pro
grams where the the permit process can be 
expensive). 

The Agency has a substantial amount of experience under 
the air and water programs in calculating the economic benefit 
that results from delaying costs necessary to achieve compliance. 
This experience indicates that it is possible to estimate the 
benefit of delayed compliance through the use of a simple formula. 
Specifically, the economic benefit of delayed compliance may be 
estimated at: 5% per year of the delayed one-time capital cost 
for the period from the date the violation began until the date 
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compliance was or is expected to be achieved. This will be 
referred to as the "rule of thumb for delayed compliance" method. 
Each ;program may adopt its own "rule of thumb" if appropriate. 
The applicable medium-specific guidance should state what that 
method is. 

The rule of thumb method can usually be used in making 
decisions on whether to develop a case or in setting a penalty 
target for settlement negotiations. In using this rule of thumb 
method in settlement negotiations, the Agency may want to make 
the violator fully aware that it is using an estimate and not 
a more precise penalty determination procedure. The decision 
whether to reveal this information is up to the negotiators. 

The "rule of thumb" method only provides a first-cut estimate 
of thE~ benefit of delayed compliance. For this reason, its use 
is probably inappropriate in situations where a detailed analysis 
of the economic effect of noncompliance is needed to support or 
defencl the Agency's position. Accordingly, this "rule of thumb" 
method generally should not be used in any of the following cir
cumstances: 

0 

0 

0 

A hearing is likely on the amount of the 
penalty. 

The defendant wishes to negotiate over the 
amount of the economic benefit on the basis 
of factors unique to the financial condition 
of the company. 

The case development team has reason to 
believe it will produce a substantially 
inaccurate estimate: for example, where the 
defendant is in a highly un·usual financial 
position, or where noncompliance has or will 
continue for an unusually long period. 

There usually are avoided costs associated with this type 
of situation. Therefore, the "rule of thumb for avoided costs" 
should also be applied. (See pages 9-10). For most cases, both 
figures are needed to yield the major portion of the economic 
benefit component. 

When the rule of thumb method is not applicable, the economic 
benefit of delayed compliance should be computed using the Meth
odology for Computing the Economic Benefit of Noncompliance-.-
This document, which is under development, provides a method 
for computing the economic benefit of noncompliance based on a 
detailed economic analysis. The method will largely be·a refined 
version of the method used in the previous Civil Penalty Policy 
issued July 8, 1980, for the Clean water Act and Title I of the 
Clean Air Act. It will also be consistent with the regulations 
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implementing Section 120 of the Clean Air Act. A computer 
program will be available to the Regions to perform the analysis, 
together with instructions for its use. Until the Methodology 
is issued, the economic model contained in the July 8, 1980, 
Civil Penalty Policy should be used. It should be noted that 
the Agency recently modified this guidance to reflect changes in 
the tax law. 

B. Benefit from avoided costs 

Many kinds of violations enable a violator to permanently 
avoid certain costs associated with compliance. 

0 

0 

0 

0 

0 

0 

0 

0 

Cost savings for operation and maintenance of 
equipment that the violator failed to install. 

Failure to properly operate and maintain 
existing control equipment. 

Failure to employ sufficient number of 
adequately trained staff. 

Failure to establish or follow precautionary 
methods required by regulations or permits. 

Improper storage, where commercial storage is 
reasonably available. 

Improper disposal, where redisposal or cleanup 
is not possible. 

Process, operational, or maintenance savings 
from removing pollution equipment . 

. Failure to conduct necessary testing. 

As with the benefit from delayed costs, the benefit com
ponent for avoided costs ~ay be estimated by another "rule of 
thumb" method. Since these costs will never be incurred, the 
estimate is the expenses avoided until the date compliance is 
achieved less any tax savings. The use of this "rule of thumb" 
method is subject to the same limitations as those discussed in 
the preceding section. 

Where the "rule of thumb for avoided costs" method cannot 
be used, the benefit from avoided costs must be computed using 
the Methodology for Computing the Economic Benefit of Noncom
pliance. Again, until the Metholology is issued, the method 
contained in the July 8, 1980, Civil Penalty Policy should be 
used as modified to reflect recent changes in the tax law. 
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C. Benefit from competitive advantage 

For most violations, removing the savings which accrue 
from noncompliance will usually be sufficient to remove the 
competitive advantage the violator clearly has gained from 
nonco~pliance. But there are some situations in which noncom
pliance allows the violator to provide goods or services which 
are not available elsewhere or are more attractive to the 
consumer. Examples of such violations include: 

0 

0 

0 

0 

0 

Selling banned products. 

Selling products for banned uses. 

Selling products without required labelling 
or warnings. 

Removing or altering pollution control 
equipment for a fee, (e.g., tampering with 
automobile emission controls.) 

Selling products without required regula
tory clearance, (e.g., pesticide registra
tion or premanufacture notice under TSCA.) 

To adequately remove the economic incentive for such viola
tions., it is helpful to estimate the net profits made from the 
improper transactions (i.e. those transactions which would not 
have occurred if the party had complied). The case development 
team is responsible for identifying violations in which this 
element of economic benefit clearly is present and significant. 
This calculation may be substantially different depending on the 
type of violation.. Consequently the pro.gram-specific policies 
should contain guidance on identifying these types of violations 
and estimating these prof its. In formulating that guidance, the 
following principles should be followed: 

0 

0 

0 

The amount of the profit should be based on 
the best inf orrnation available concerning 
the number of transactions resulting from 
noncompliance. 

Where available, information about the 
average prof it per transaction may be used. 
In some cases, this may be available from 
the rulemaking record of the provision 
violated. 

The benefit derived should be adjusted to 
reflect the present value of net profits 
derived in the past. 
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It is recognized that the methods developed for estimating 
the prof it from those transactions will sometimes rely substan
tially on expertise rather than verifiable data. Nevertheless, 
the programs ~hould make all reasonable efforts to ensure that 
the estimates developed are defensible. The programs are encour
aged to work with the Office of Policy, Planning and Evaluation 
to ensure that the methods developed are consistent with the 
forthcoming Methodology for Computing the Economic Benefit of 
Noncompliance and with methods developed by other programs. The 
programs should also ensure that sufficient contract funds are 
available to obtain expert advice in this area as needed to 
support penalty development, negotiation and trial of these kinds 
of cases. 

D. Settling cases for an amount less than the economic 
benefit 

As noted above, settling for an amount which does not remove 
the economic benefit of noncompliance can encourage people to 
wait until EPA or the State begins an enforcement action before 
complying. For this reason, it is general Agency policy not to 
settle for less than this amount. There are three general areas 
where settling for less than economic benefit may be appropriate. 
But in any individual case where the Agency decides to settle for 
less than enconomic benefit, the case development team must detail 
those reasons in the case file and in any memoranda accompanying 
the settlement. 

1. Benefit component involves insignificant amount 

It is clear that assessing the benefit component and 
negotiating over it will often represent a substantial commitment 
of resources. Such a commitment of resources may not be warranted 
in cases where the magnitude of the benefit component is not likely 
to be significant,· (e.g. not likely to ha-ve a substantial impact on 
the iiolator's competitive positions). For this reaso~, the case 
development team has the discretion not to seek the benefit com
ponent where it appears that the amount of that component is 
likely to be less than $10,000. (A program may determine that· 
other cut-off points a~e more reasonable based on the likelihood 
that retaining the benefit could encourage noncomplying behavior.) 
In exercising that discretion, the case development team should 
consider the following factors: 

0 

0 

Impact on violator: The likelihood that 
assessing the benefit component as part 
of the penalty will have a noticeable 
effect on the violator's competitive 
position or overall profits. If no such 
effect appears likely, the benefit com
ponent should probably not be pursued. 

The size. of the gravity component: If the 
gravity component is relatively small, it 
may not provide a sufficient deterrent, by 
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itself, to achieve the goals of this policy. 

The certainty of the size of the benefit 
component: If the economic benefit is quite 
well defined, it is not likely to require 
as much effort to seek to include it in the 
penalty assessment. Such circumstances also 
increase the likelihood that the economic 
benefit was a substantial motivation for the 
noncompliance. This would make the inclusion 
of the benefit component more necessary to 
achieve specific deterrence. 

It may be appropriate not to seek the benefit component in 
an entire class of violation. In that situation, the rationale 
behind that approach should be clearly stated in the appropriate 
medium-specific policy. For example, the most appropriate way 
to handle a small non-recurring operation and maintenance vio
lation may be a small penalty. Obviously it makes little sense 
to ass,ess in detail the economic benefit for each individual 
violation because the benefit is likely to be so small. The 
medium-specific policy would state this as the rationale. 

2. Compelling public concerns 

T:1e Agency recognizes that there may be some instances where 
there are compelling public concerns that would not be served by 
taking a case to trial. In such instances, it may become necessary 
to consider settling a case for less than the benefit component. 
This may be done only if it is absolutely necessary to preserve 
the countervailing public interests. Such settlements might be 
approp:~iate where the following circumstances occur: 

0 

0 

0 

There is a very substantial risk of creating 
precedent which will have a ~ignif icant 
adverse effect upon the Agency's ability 
to enforce the law or clean up pollution 
if the case is taken to trial. 

Settlement will avoid or terminate an 
imminent risk to human health or the 
environment. This is an adequate 
justification only if injunctive relief 
is unavailable for some reason, and if 
settlement on remedial responsibilities . 
could not be reached independent of any 
settlement of civil penalty liability. 

Removal of the economic benefit would 
result in plant closings, bankruptcy, or 
other extreme financial burden, and there 
is an important public interest in allow
ing the firm to continue in business. 
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Alternative payment plans should be fully 
explored before resorting to this option. 
Otherwise, the Agency will give the per
ception that shirking one's environmental 
responsibilities is a way to keep a failing 
enterprise afloat. This exemption does not 
apply to situations where the plant was 
likely to close anyway, or where there is a 
likelihood of continued harmful noncompliance. 

3. Litigation practicalities 

The Agency realizes that in certain cases, it is highly unlikely 
the EPA will be able to recover the economic benefit in litigation. 
This may be due to applicable precedent, competing public interest 
considerations, or the specific facts, equities, or evidentiary 
issues pertaining to a particular case. In such a situation it is 
unrealistic to expect EPA to obtain a penalty in litigation which 
would remove the economic benefit. The case development team then 
may pursue a lower penalty amount. 

II. The Gravity Component 

As noted above, the Policy on Civil Penalties specifies that 
a penalty, to achieve deterrence, should not only remove any eco
nomic benefit of noncompliance, but also include an amount reflecting 
the seriousness of the violation. This latter amount is referred 
to as the "gravity component." The purpose of this section of the 
document is to establish an approach to quantifying the gravity 
component. This approach can encompass the differences between 
programs and still provide the basis for a sound consistent treat
ment of this issue. 

A. ·Quantifying the gravity of a violation 

Assigning a dollar figure to represent the gravity of a vio
lation is an essentially subjective process. Nevertheless, the 
relative seriousness of different violations can be fairly 
accurately determined in most cases. This can be accomplished 
by reterence to the goals of the specific regulatory scheme and 
the facts of each particular violation. Thus, linking the dollar 
amount of the gravity component to these objective factors is a 
useful way of insuring that violations of approximately equal 
seriousness are treated the same way. 

Such a linkage promotes consistency. This consistency 
strengthens the Agency's position both in negotiation and before 
a trier of fact. This approach consequently also encourages 
swift resolution of environmental problems. 

Each program must develop a system for quantifying the 
gravity of _violations of the laws and regulations it administers. 
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This Cevelopment must occur within the context of the penalty 
amounts authorized by law for that program. That system must 
be based, whenever possible, on objective indicators of the 
seriousness of the violation. Examples of such indicators are 
given below. The seriousness of the violation should be based 
primarily on: 1) the risk of harm inherent in the violation at 
the time it was committed and 2) the actual harm that resulted 
from the violation. In some cases, the seriousness of the 
risk of harm will exceed that of the actual harm. Thus, each 
system should provide enough flexibility to allow EPA to consider 
both factors in assessing penalties. 

Each system must also be designed to minimize the possi
bility that two persons applying the system to the same set of 
facts ~ould come up with substantially different numbers. Thus, 
to the extent the system depends on categorizing events, those 
categories must be clearly defined. That way there is little 
possibility for argument over the category in which a violation 
belongs. In addition, the categorization of the events relevant 
to the penalty decision should be noted in the penalty develop
ment portion of the case file. 

B. Gravity Factors 

In quantifying the gravity of a violation, a program-specific 
policy should rank different types of violations according to the 
seriousness of the act. The following is a suggested approach to 
ranking the seriousness of violations. In this approach to rank
ing, the following factors should be considered: 

0 

0 

0 

Actual or possible harm: This factor 
focuses on whether (and to what extent) 
the activity of the defendant a~tually · 
resulted or was likely to result in an 
unpermitted discharge or exposure. 

Importance to the regulatory scheme: This 
factor focuses on the importance of the 
requirement to achieving the goal of the 
statute or regulation. For example, if 
labelling is the only method used to pre
vent dangerous exposure to a chemical, 
then failure to label should result in a 
relatively high penalty. By contrast, a 
warning sign that was visibly posted but 
was smaller than the required size would 
not normally be considered as serious. 

Availability of data from other sources: 
The violation of any recordkeeping or 
reporting requirement is a very serious 
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matter. Rut if the involved requirement 
is the only source of information, the 
violation is far more serious. By contrast, 
if the Agency has another readily available 
and cheap source for the necessary infor
mation, a smaller penalty may be appro
priate. (E.g. a customer of the violator 
purchased all the violator's illegal)y 
produced substance. Eyen though the 
violator does not have the required 
records, the customer does.) 

0 Size of violator: In some cases, the 
gravity component should be increased 
where it is clear that the resultant 
penalty will otherwise have little 
impact on the violator in light of the 
risk of harm posed by the violation. 
This factor is only relevant to the 
extent it is not taken into account by 
other factors. 

The assessment of the first gr~vity factor listed above, 
risk or harm arising from a violation, is a complex matter. For 
purposes of ranking violations according to seriousness, it is 
possible to distinguish violations within a category on the basis 
of certain considerations, including the following: 

0 

0 

0 

0 

Amount of pollutant: Adjustments for the 
concentration of the pollutant may be 
appropriate, depending on the regulatory 
scheme and the characteristics of the 
pollutant. Such adjustments need not be 
linear, especially if· the p6llutant can 
be harmful at low concentrations. 

Toxicity of the pollutant: Violations 
involving highly toxic pollutants are more 
serious and should result in relatively 
larger penalties. 

Sensitivity of the environment: This 
factor focuses on the location where the 
violation was committed. For example, 
improper discharge into waters near a 
drinking water intake or a recreational 
beach is usually more serious than dis
charge into waters not near any such use. 

The length of time a violation continues: 
In most circumstances, the longer a 
violation continues uncorrected, the 
greater is the risk of harm. 
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Although each program-specific policy should address each 
of thH factors listed above, or determine why it is 'not relevant, 
the factors listed above are not meant to be exhaustive. The 
programs should make every effort to identify all factors rele
vant to assessing the seriousness of any violation. The programs 
should then systematically prescribe a dollar amount to yield a 
gravit:y component for the penalty. The program-specific policies 
may prescribe a dollar range for a certain category. of violation 
rathe1~ than a precise dollar amount within that range based on 
the specific facts of an individual case. 

The process by which the gravity component was computed must 
be memorialized in the case file. Combining the benefit component 
with the gravity component yields the preliminary deterrence amount. 

In some classes of cases, the normal gravity calculation may 
be insufficient to effect general deterrence. This could happen 
if ther~ was extensive noncompliance with certain regulatory 
programs in specific areas of the United States. This would 
demonstrate that the normal penalty assessments had not been 
achieving general deterrence. The medium specific policies should 
address this issue. One possible approach would be to direct the 
case development team to consider increasing the gravity component 
within a certain range to achieve general deterrence. These extra 
assessments should be consistent with the other goals of this 
policy. 

Initial and Adjusted Penalty Target Figure 

The second goal of the Policy on Civil Penalties is the 
equitable treatment of the regulated community. One important 
mechanism for promoting equitable treatment ·is to i.nclude the 
benefit component discussed above in a civil penalty assessment. 
This approach would prevent violators from benef itting economi
cally from their noncompliance relative to parties which have 
complied with environmental requirements. 

In addition, in order to promote equity, the system for 
penalty assessment must have enough flexibility to account for 
the unique facts of each case. Yet it still must produce enough 
consistent results to treat similarly-situated violators similarly. 
This is accomplished by identifying many of the legitimate differ
ences between cases and providing guidelines for how to adjust 
the preliminary deterrence amount when those facts occur. The 
application of these adjustments to the preliminary deterrence 
amount prior to the commencement of negotiation yields the initial 
penalty target figure. During the course of negotiation, the case 
development team may further adjust this figure to yield the 
adjusted penalty target figure. 
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Nevertheless, it should be noted that equitable treatment is 
a two-edged sword. While it means that a particular violator will 
receive no higher penalty than a similarly situated violator, it 
also means that the penalty will be no lower. 

I. Flexibility-Adjustment Factors 

The purpose of this section of the document is to establish 
additional adjustment factors to promote flexibility and to iden
tify management techniques that will promote consistency. This 
section sets out guidelines for adjusting penalties to account for 
some factors that frequently distinguish different cases. Those 
factors are: degree of willfulness and/or negligence, degree of 
cooperation/noncooperation, history of noncompliance, ability to 
pay, and other unique factors. Unless otherwise specified, these 
adjustment factors will apply·only to the gravity component and 
not to the economic benefit component. Violators bear the burden 
of justifying mitigation adjustments they propose based on these 
factors. 

Within each factor there are three suggested ranges of 
adjustment. The actual ranges for each medium-specific policy 
will be determined by those developing the policy. The actual 
ranges may differ from these suggested ranges based upon program 
specific needs. The first, typically a _0-20% adjustment of the 
gravity component, is within the absolute discretion of the case 
development team. l; The second, typically a 21-30% adjustment, 
is only appropriate in unusual circumstances. The third range, 
typically beyond 30% adjustment, is only appropriate in extra
ordinary circumstances. Adjustments in the latter two ranges, 
unusual and extraordinary circumstances, will be subject to scrutiny 
in any performance audit. The case development team may wish to 
reevaluate these adjustment factors as the negotiations progress. 
This allows the team to reconsider evidence used as a basis for 
the penalty in light of new information. 

Where the Region develops the penalty figure, the appli
cation of adjustment factors will be part of the planned Regional 
audits. Headquarters will be responsible for proper application 
of these factors in nationally-managed cases. A detailed dis
cussion of these factors follows. 

A. Degree of Willfulness and/or Negligence 

Although most of the statutes which EPA administers are 
strict liability statutes, this does not render the violator's 

1/ Absolute discretion means that the case development team 
may make penalty development decisions independent of EPA 
Headquarters. Nevertheless it is understood that in all 
judicial matters, the Department of Justice can still review 
these determinations if they so desire. Of course the authority 
to exercise the Agency's concurrence in final settlements is 
covered by the applicable delegations. 
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willfulness and/or negligence irrelevant. Knowing or willful 
violations can give rise to criminal liability, and the l~ck 
of any culpability may, depending upon the particular program, 
indicate that no penalty action is appropriate. Between these 
two extremes, the willfulness and/or negligence of the violator 
should be reflected in the amount of the penalty. 

In assessing the degree of willfulness and/or negligence, 
all of the following points should be considered in most cases: 

0 

0 

0 

0 

0 

0 

How much control the violator had over the 
events constituting the violation. 

The forseeability of the events consti
tuting the violation. 

Whether the violator took reasonable 
precautions against the events con
stituting the violation. 

Whether the violator knew or should have 
known of the hazards associated with the 
conduct. 

The level of sophistication within the 
industry in dealing with compliance issues 
and/or the accessibility of appropriate 
control technology (if this information is 
readily available)., This should be balanced 
against the technology forcing nature of the 
statute, where applicable. 

Whether the violator in fact knew of the 
legal requirement which was violated. 

It should be noted that this last point, lack of knowledge 
of the legal requirement, should never be used as a basis to 
reduce the penalty. To do so would encourage ignorance of 
the law. Rather, knowledge of the law should serve only to 
enhance the penalty. 

The amount of control which the violator had over how 
quickly the violation was remedied is also relevent in certain 
circumstances. Specifically, if correction of the environmental 
problem was delayed by factors which the violator can clearly 
show were not reasonably foreseeable and out of its control, the 
penalty may be reduced. 

The suggested approach for this factor is for the case 
development team to have absolute discretion to adjust the 
penalty up or down by 20% of the gravity component. Adjustments 
in the + 21-30% range should only be made in unusual circumstances. 
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Adjustments for this factor beyond + 30% should be made only in 
extraordinary circumstances. Adjustments in the unusual or 
extraordinary circumstance range will be subject to scrutiny in 
any audit of performance. 

B. Degree of Cooperation/Noncooperation 

The degree of cooperation or noncooperation of the violator 
in remedying the violation is an appropriate factor to consider in 
adjusting the penalty. such adjustments are mandated by both the 
goals of equitable treatment and swift resolution of environmental 
problems. There are three areas where this factor is relevant. 

1. Prompt reporting of noncompliance 

Cooperation can be manifested by the violator promptly 
reporting its noncompliance. Assuming such self-reporting is not 
required by law, such behavior should result in the mitigation of 
any penalty. · 

The suggested ranges of adjustment are as follows. The case 
development team has absolute discretion on any adjustments up to 
+ 10% of the gravity component for cooperation/noncooperation. 
Adjustments can be made up to + 20% of the gravity component, but 
only in unusual circumstances.- In extraordinary circumstances, 
such as self reporting of a TSCA premanufacture notice violation, 
the case development team may adjust the penalty beyond the + 20% 
factor. Adjustments in the unusual or extraordinary circumstances 
ranges will be subject to scrutiny in any performance audit. 

2. Prompt correction of environmental problems 

The Agency should provide incentives for the violator to 
commit to correcti.ng the problem promptly. This correction must 
take place before litigation is begun, except in extraordinary 
circumstances.2/ But since these incentives must be consistent 
with deterrence, they must be used judiciously. 

2/ For the purposes of this document, litigation is deemed to 
begin: 

0 for administrative actions - when the 
respondent files a response to an adminis
trative complaint or when the time to 
file expires or 

0 fo~ judicial actions - when an Assistant 
United states Attorney files a com
plaint in court. 
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The circumstances under which the penalty is reduced depend 
on the type of violation involved and the source's response to 
the problem. A straightforward reduction in the amount of the 
gravit.y component of the penalty is most appropriate in those 
cases where either: 1) the environmental problem is actually cor
rected prior to initiating litigation, or 2) ideally, immediately 
upon discovery of the violation. Under this approach, the reduction 
typically should be a substantial portion of the unadjusted gravity 
component. 

In general, the earlier the violator instituted corrective 
action after discovery of the violation and the more complete 
the corrective action instituted, the larger the penalty 
reduction EPA will consider. At the discretion of the case 
development team, the unadjusted gravity component may be 
reduced up to 50%. This would depend on how long the environ
mental problem continued before correction and the amount of any 
environmental damage. Adjustments greater than 50% are permitted, 
but will be the subject of close scrutiny in auditing performance. 

It should be noted that_ in some instances, the violator 
will take all necessary steps toward correcting the problem but 
may refuse to reach any agreement on penalties. Similarly, a 
violator may take some steps to ameliorate the problem, but 
choose to litigate over what constitutes compliance. In such 
cases, the gravity component of the penalty may be reduced up 
to 25% at the discretion of the case development team. This 
smaller adjustment still recognizes the efforts made to correct 
the environmental problem, but the benefit to the source is not 
as great as if a complete settlement is reached. Adjustments 
greater than 25% are permitted, but will be the subject of close 
scrut i::iy in auditing performance. 

In all instan·ces, the facts and rationale justifying the 
penalty reduction must be recorded in the case file and in
cluded in any memoranda accompanying settlement. 

3. Delaying compliance 

Swift resolution of environmental problems will be encour
aged if the violator clearly sees that it will be financially 
disadvantageous for the violator to litigate without remedying 
noncompliance. The settlement terms described in the preceding 
section are only available to parties who take steps to correct a 
problem.prior to initiation of litigation. To some extent, this 
is an :~ncentive to comply as soon as possible. Nevertheless, once 
litigation has commenced, it should be clear that the defendant 
litigates at its own risk. 
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In addition, the methods for computing the benefit component 
and the gravity component are both structured so that the penalty 
target increases the longer the violation remains uncorrected. 
The larger penalty for longer noncompliance is systematically 
linked to the benefits accruing to the violator and to the con
tinuing risk to human health and the environment. This occurs 
even after litigation has commenced. This linkage will put the 
Agency in a strong position to convince the trier of fact to 
impose such larger penalties. For these reasons, the Policy 
on Civil Penalties provides substantial disincentives to litigat
ing without complying. 

c. History of noncompliance 

Where a party has violated a similar environmental require
ment before, this is usually clear evidence that the party was 
not deterred by the Agency's previous enforcement response. 
Unless the previous violation was caused by factors entirely out 
of the control of the violator, this is an indication that the 
penalty should be adjusted upwards. 

In deciding how large these adjustments should be, the case 
development team should consider the following points: 

0 

0 

0 

0 

How similar the previous violation was. 

How recent the previous violation was. 

The number of previous violations. 

Violator's response to previous violation(s) 
in regard to correction of t.he previous 
problem. 

Detailed criteria for what constitutes a "similar violation" 
should be contained in each program-specific policy. Neverthe
less a violation should generally be considered "similar" if the 
Agency's previous enforcement response should have alerted the 
party to a particular type of compliance problem. Some facts 
that indicate a "similar violation" was committed are as follows: 

0 

0 

0 

0 

The same permit was violated. 

The same substance was involved. 

The same process points were the source 
of the violation. 

The same statutory or regulatory provision 
was violated. 
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A similar act or omission (e.g. the failure 
to properly store chemicals) was the basis 
of the violation. 

For purposes of this section, a "prior violation" includes 
any act or omission for which a formal enforcement response has 
occurred (e.g. notice of violation, warning letter, complaint, 
consent decree, consent agreement, or final order). It also 
includes any act or omission for which the violator has pre
viously been given written notification, however informal, that 
the A~rency believes a violation exists. 

In·the case cif large corporations with many divisions or 
wholly-owned subsidiaries, it is sometimes difficult to deter
mine whether a previous instance of noncompliance should trigger 
the adjustments described in this section. New ownership often 
raisefl similar problems. In making this determination, the case 
development team should ascertain who in the organization had 
control and oversight responsibility for the conduct resulting 
in the violation. In some situations the same persons or the 
same organizational unit had or reasonably should have had 
control or oversight responsibility for violative conduct. In 
those cases, the violation will be considered part of the com
pliance history of that regulated party. 

In general, the case development team should begin with 
the assumption that if the same corporation was involved, the 
adjustments for history of noncompliance should apply. In 
addition, the case development team should be wary of a party 
changi.ng operators or shif~ing responsibility for compliance to 
different groups as a way of avoiding increased penalties. The 
Agency may find a consistent pattern of noncompliance by many 
divisions or subsidiari~s of a corporation even though the 
facilities are at different geographic locations. This often 
reflects,· at besti a corporate-wide indifference to environmental 
protection. Consequently, the adjustment for history of noncom
pliance should probably apply unless the violator can demonstrate 
that the other violating corporate facilities are independent. 

1~e following are the Framework's suggested adjustment 
ranges. If the pattern is one of "dissimilar" violations, 
relatively few in number, the case development team has absolute 
discretion to raise the penalty amount by 35%. For a relatively 
large number of dissimilar violations, the gravity component can 
be increased up to 70%. If the pattern is one of "similar" 
violations, the case development team has absolute discretion to 
raise the penalty amount up to 35% for the first repeat violation, 
and up to 70% for further repeated similar violations. The case 
development team may make higher adjustments in extraordinary 
circumstances, but such adjustments will be subject to scrutiny 
in any performance audit. 



-23-

D. Ability to pay 

The Agency will generally not request penalties that are 
clearly beyond the means of the violator. Therefore EPA should 
consider the ability to pay a penalty in arriving at a specific 
final penalty assessment. At the same time, it is important 
that the regulated community not see the violation of environ
mental requirements as a way of aiding a financially troubled 
business. EPA reserves the option, in appropriat~ circumstances, 
of seeking a penalty that might put a company out of business. 

For example, it is unlikely that EPA would reduce a penalty 
where a facility refuses to correct a serious violation. The same 
could be said for a violator with a long history of previous vio
lations. That long history would demonstrate that less severe 
measures are ineffective. 

·The financial ability adjustment will normally require a 
significant amount of financial information specific to the 
violator. If this information is available prior to commence
ment of negotiations, it should be assessed as part of the 
initial penalty target figure. If it is not available, the 
case development team should assess this factor after commence
ment of negotiation with the source. 

The burden to demonstrate inability to pay, as with the 
burden of demonstrating the presence of any mitigating circum
stances, rests on the defendant. If the violator fails to 
provide sufficient information, then the case development team 
should disregard this· factor in adjusting the penalty. The 
National Enforcement Investigations Center (NEIC} has developed 
the capability to assist the Regions in determining a firm's 
ability to pay. Further information on this system will be made 
available shortly under separate cover. 

When it is determined that a violator cannot afford the 
penalty prescribed by this policy, the following options should 
be considered: 

0 

0 

Consider a delayed payment schedule: such a 
schedule might even be contingent upon an 
increase in sales or some other indicator of 
improved business. This approach is a real 
burden on the Agency and should only be 
considered on rare occasions. 

Consider non-monetary alternatives, such as 
public service activities: For example, in 
the mobile source program, fleet operators 
who tampered with pollution control devices 



0 
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on their vehicles agreed to display anti
tampering ads on their vehicles. Similar 
solutions may be possible in other industries. 

Consider straight penalty reductions as a last 
recourse: If this approach is necessary, the 
reasons for the case development team's 
conclusion as to the size of the necessary 
reduction should be made a part of the formal 
enforcement file and the memorandum accompany
ing the settlement. ~/ 

Consider joinder of the violator's individual 
owners: This is appropriate if joinder is 
legally possible and justified under the 
circumstances. 

Regard.less of the Agency's determination of an appropriate 
penalty amount to pursue based on ability to pay considerations, 
the violator is still expected to comply with the law. 

E. Other unique factors 

Individual programs may be able to predict other factors 
that can be expected to affect the appropriate penalty amount. 
Those factors should be identified and guidelines for their use 
set nut in the program-specific policies. Nevertheless, each 
policy should allow for adjustment for unanticipated factors 
which night affect the penalty in each case. 

It is suggested that there be absolute discretion to adjust 
penalties up or down by 10% of the gravity component for such 
reasonfl. Adjustments beyond the absolute discretion range will 
be subject to scrutiny during audits. In addition, they will 
primarily be allowed for compelling publi~ policy concerns or the 
strengths and equities of the case. The rationale for the reduction 
must bE! expressed in writing in the case file and in any memoranda 
accompanying the settlement. see the discussion on pages 12 and 
13 for further specifics on adjustments appropriate on the basis 
of either compelling public policy concerns or the strengths and 
equities of the case. 

II. Alternative Payments 

Yr1 the past, the Agency has accepted various environmentally 
beneficial expenditures in settlement of a case and chosen not to 

3/ If c.: firm fails to pay the agreed-to penalty in an adminis
Irative or judicial final order, then the Agency must follow 
the Federal Claims Collection Act procedures for obtaining the 
penalty amount. 
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pursue more severe penalties. In general, the regulated community 
has been very receptive to this practice. In many cases, 
violators have found "alternative payments" to be more attrac
tive than a traditional penalty. Many useful projects have been 
accomplished with such funds. But in some instances, EPA has 
accepted for credit certain expenditures whose actual environ
mental benefit has been somewhat speculative. 

The Agency believes that these alternative payment projects 
should be reserved as an incentive to settlement before litigation. 
For this reason, such arrangements will be allowed only in preliti
gation agreements except in extraordinary circumstances. 

In addition, the acceptance of al terna't i ve payments for 
environmentally beneficial expenditures is s~bject to certain 
conditions. The Agency has designed these conditions to prevent 
the abuse of this procedure. Most of the conditions below applied 
in the past, but some are new. All of these conditions must be 
met before alternative payments may be accepted:~/ 

0 

0 

0 

No credits can be given for activities 
that currently are or will be required 
under current law or are likely to be re
quired under existing statutory authority 
in the forseeable future (e.g., through 
upcoming rulemaking). 

The majority of the project's environmental 
benefit should accrue to the general public 
rather than to the source or any particular 
governmental unit. 

The project cannot be something which the 
violator could reasonably be expected to do 
as part of sound business practices. 

4/ In extraordinary circumstances, the Agency may choose not to 
~ursue higher penalties for "alternative" work done prior to 
commencement of negotiations. For example, a firm may recall a 
product found to be in violation despite the fact that such 
recall is not required. In order for EPA to forgo seeking 
higher penalties, the violator must prove that it has met the 
other conditions herein stated. If the violator fails to prove 
this in a satisfactory manner, the case development team has the 
discretion to completely disallow the credit project. As with 
all alternative projects, the case development team has the dis
cretion to still pursue some penalties in settlement. 
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0 EPA must not lower the amount it decides 
to accept in penalties by more than the 
after-tax amount the violator spends on 
the project.~/ 

I:1 all cases where alternative payments are allowed, the 
case file should contain documentation showing that each of· 
the conditions listed above have been met in that particular 
case. In addition when considering penalty credits, Agency 
negotiators should take into account the following points: 

0 

0 

0 

0 

The project should not require a large 
amount of EPA oversight for its comple
tion. In general the less oversight 
the proposed credit project would 
require from EPA to ensure proper 
completion, the more receptive EPA 
can be toward accepting the project 
in settlement. 

The project should receive stronger 
consideration if it will result in the 
abatement of existing pollution, 
ameliorate the pollution problem that 
is the basis of the government's claim 
and involve an activity that could be 
ordered by a judge as equitable relief. 

The project should receive stronger 
consideration if undertaken at the 
facility where the violation took place. 

The company should agree tha.t any publicity 
it disseminates regarding its funding of 
the project must include a statement that 
such funding is in settlement of a lawsuit 
brought by EPA or the State. 

5/ This limitation does not apply to public awareness activities 
such as those employed for fuel switching and tampering violations 
under the Clean Air Act. The purpose of the limitation is to 
preserv~~ the deterrent value of the settlement. But these viola
tions a~e often the result of public misconceptions about the 
economic value of these violations. Consequently, the public 
awarenei;s activities can be effective in preventing others from 
violating the law. Thus, the high general deterrent value of 
public awareness activities in these circumstances obviates the 
need for the one-to-one requirement on penalty credits. 
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Each alternative payment plan must entail an identified 
project to be completely performed by the defendant. Under the 
plan, EPA must not hold any funds which are to be spent at EPA's 
discretion unless the relevant statute specifically provides 
that authority. The final order, decree or judgment should 
state what financial penalty the violator is actually paying and 
describe as precisely as possible .the credit project the violator 
is expected to perform. 

III. Promoting Consistency 

Treating similar situations in a similar fashion is central 
to the credibility of EPA's enforcement effort and to the success 
of achieving the goal of equitable treatment. This document has 
established several mechanisms to promote such consistency. Yet 
it still leaves enough flexibility for settlement and for tailor
ing the penalty to particular circumstances. Perhaps the most 
important mechanisms for achieving consistency are the systematic 
methods for calculating the benefit component and gravity compo
nent of the penalty. Together, they add up to the preliminary 
deterrence amount. The document also sets out guidance on uniform 
approaches for applying adjustment factors to arrive at an initial 
penalty target prior to beginning settlement negotiations or an 
adjusted penalty target after negotiations have begun. 

Nevertheless, if the Agancy is to promote consistency, it 
is essential that each case file contain a complete description 
of how each penalty was developed. This description should cover 
how the preliminary deterrence amount was calculated and any 
adjustments made to the preliminary deterrence amount. It should 
also describe the facts and reasons which support such adjustments. 
Only through such complete documentation can enforcement attorneys, 
program staff and their managers learn fr.om each others' experience 
and promote the fairness required by the Policy on Civil Penalties. 

To facilitate the use of this information, Off ice of Legal 
and Enforcement Policy will pursue integration of penalty infor
mation from judicial enforcement actions into a computer system. 
Both Headquarters and all Regional offices will have access to 
the system through terminals. This would make it possible for 
the Regions to compare the handling of their cases with those of 
other Regions. It could potentially allow the Regions, as well 
as Headquarters, to learn from each others' experience and to 
identify problem areas where policy change or further guidance 
is needed. 
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Use of Penalty Figure in Settlement Discussions 

Th<~ Policy and Framework do not seek to constrain negotiations. 
Their goal is to set settlement target figures for the internal 
use of Agency negotiators. Consequently, the penalty figures 
under negotiation do not necessarily have to be as low as the 
internal target figures. Nevertheless, the final settlement 
figures should go no lower than the internal target figures unless 
either: 1) the medium-specific penalty policy so provides or 
2) the reasons for the deviation are properly documented. 
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The Jencks·Act (18 o.s.c. 53500) provides that in a 
federal criminal prosecution, .aft.er a witness called by the 
United States has testified on direct examination, the court, 
on motion of the defendant, shall order the United States to 
produce any •statement•, as defined in the Act, in the 
possession of the Onited States that relates to the subject 
matter as to which the witness has testified. Anv witness 
called by the United States is subject to the Jencks Act. 
Therefore, the •statements• of environmental engineers, 
technicians, laboratory personnel, criminal investigators, 
inspectors, and EPA lavyers may be ordered turned over to 
the defense if any of these individuals testifies for the 
Government. The need for a complete understanding of the 
requirements of the Jencks Act, by all EPA personnel, can
not be underestimated. The identity of government witnesses 
cannot be accurately predicted in advance, and the sanctions 
for losing, destroying er misplacing •Jencks Act material• 
can be severe. 

%he Act (the text of which is set forth in Appendix A) 
has· generated a e-onsiderable amount of case la~. Litigation 
has mainly concerned questions as to what is a •statement• 
and what sanctions should be imposed should the Government 
fail to produce Jencks Act material~ This memorandum will 
discuss these points and the proeed~res which must be used 
to preserve the material. 
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Issue' --
What written materials will be considered •stfttements• 

subject to production to the defense during the course of 
crinJ.nal litigation? .. 
Disc:ussion - .. 

A •statement• is defined in part in 18 o.s.c. S3SOO(e) 
as t'l) a written statement made by the witness and signed or 
othtlrvise adopted or approved by himJ or (2) a stenographic, 
mecti1anical, electrical, or other recording, or a transcription 
t.hez.·eof, which is a substantially verbatim recital of an oral 
at.at.ement made by t.he ·witness ·•nd recorded contemporaneously 
with the making of such oral statement. 

•ceHll Statements•: .·:llnder subsection (e)(l), a written 
ititement can be a rep.ort written by an agent and adopted by 
the witness. That is, if an agent writes up a report and 
either reads it back to the witness or lets the witness read 
it and then has the witness, in writing or orally, approve 
what has been written, then the witness has •adopted• the 
statement and it becomes the witness's statement. This 
statement or report does not have to be written at the time 
of the interview of the witness. If an agent talks to a wit
ness, types up a report a few days later and shows the re~ort 
to the witness who approves it, it is an •(e)(l) statement• 
of the witness. A document written by a witness, whether 
signed or unsigned, is also a statement and, if turned over 
to a.n agent, must be. re.t.ained as Jencks Act material. 

Criminal investigators or agents intentionally obtaining 
statf!ments froin potential witnesses are not the only EPA 
pers:::>nnel who may create •ce>Cl) statements.• If an EPA 
tech1~ician or inspector writes a report which a facility 
m.ana1;er re.ads and certifies as being accurate. then this 
repo:rt may be considered the •statement• of the facility 
mana1~er. The manager has •adopted• the report. Also, the 
notem or laboratory reports of a technician or inspector 
are 11 (e)(l) statements• &s to that technician or inspector. 
If the technician or inspector testifies, then these notes 
er r1!ports must be turned OYer to the defense if they relate . 
to the subject matter of the direct testimony. It does not 
mattur who records t.he statement or for what purpose1 it 
remailnsTe'ncJts Act material. EPA technical personnel •ust 
keep any notes that they bave made of interviews with facil
ity personnel (or other potential witnesses) as vel.l as notes 
reco~din; actions which may later be the subject of a criminal 
prosucution. 
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•(e)(2) Statements•: Statements vhich are •(e)(2) statements• 
Include not only tape recordings, but any notes vhich can be 
considered a •substantially verbatim recital• of a witness's 
oral statement. If an agent takes notes quoting, or vriting 
down in a substantially verbatim form, the vords of a vitneaa 
and these notes are taken either at or near the time of the 
witness's oral statement, these notes become the vitneaa•s 
•(e)(2) statmDent•. 1'he agent taking the notes is viewed in 
the manner of • stenographer vbo Accurately memorializes the 
vitness•s vordF. The witness does not have ·to approve or 
adopt the agent's notes. He does not have to even know that 
notes were being taken. If the agent bas captured the witness•a 
vords on paper, then these words are the vitness•s statement 
even if be is unaware that he is making a statement. 

Agents who testify in court become witnesses whose 
s~atements also must be turned over to the defense. Investi
;ati ve repo~ts, written interpretations or impressions of a 
case, and written analyses of case problems and issues may 
all be •statements• of an agent. For instance, a report of 
a witness interview may not .be a witness's •(e)(l)• or •(e)(2)• 
statement because it does not directly quote the witness or 
capture the witness's words in a substantially Yerbatim form. 
Bowever, it may be the •(e)(l) statement•. of the agent vh!' 
wrote the report. •The written report of the agent, however, 
is just as much a verbatim statement of the agent who prepares 
·it as a written state?qent cf an informer, incorporated· in 
the report, is the statement of the informer.• Holmes v. 
United States, 271 F.2d 655, 658 (4th Cir. 1959). 

•Running resumes• of r.B.I. agents, detectives or EPA 
.agents are •(e)(l) statements• of the agent and-may be 
producible. If a Criminal Enforcement Division Special Agent 
testifies, it can be anticipated that his/her notes, reports 
to SAICs, case referral reports, and investigative reports 
will be producible if the direct testimony covers areas 
which are discussed in these previously written documents. 
United States v. Sink, 586 F.2d 1041 (5th Cir. 1978), cert. 
denied, 443 o.s. 912 (l979)f Holmes v. United States, supra. 
Alt.hOaJ;h it is incumbent Mpon 1:.be trial judge to separate 
out personal evaluations and •discussions of legal and 
practical problems of • prosecution• frcm the •runnin; ·· 
resumes• (or from any document which contains Jencks Act 
material),·the writer who includes extraneous material always 
runs the risk cf a judge deciding against excision. Onited 
States v. Pfingst, 37i F.2d 1771 195 (2d Cir.), ..£!.ll• ~enied, 
412 U.S. 941 (1973). Material in an agent's report wh1ch 
is sensitive or which might affect the security of EPA's 
investigative techniques is not exempt from Jencks Act 
requirements. West v. United States, 274 F.2d 885 (6th Cir. 
1960), cert. denred, 365 u.s. 8l9. (l961). -

.. -·· ·-:--· ' ..... 
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Notes, reports, etc., in the hands of any EPA employee-
inelucilng criminal investigators, lawyers and technical 
persons--are considered •in the possession of the ;overnment.• 
Therefore, if an EPA employee fails to disclose Jencks Act 
material to the prosecutor, that failure will be held against 
the Government even though it 11 the agent rather than the 
prosecutor who bas failed to preserve somet.hin;. United 
!!!!!.!. v. Bryant, 439 P.2d 642 (D.C. Cir. 1971): Emmett v. 
Ricketts, J97 F. Supp. 1025 (N.D. Ga. 1975): United States v.· 
Niederberger, 580 r.2d 63 (3d Cir. 1978)1 United States v. 
Wi!!iams, 604 F.2d 1102 (Ith Cir. 1979). As soon as a case 
IiOpened by the Criminal Enforcement Division, the agent 
assigned to the case ahould inventory all ezisting notes and 
reports concerning potential government witnesses in the 
possession of, or known to, all Agency personnel involved in 
the c:ase, and inform them of their obligation to retain such 
mate,rial. Copies of this Agency's guidance on the Jencks Act 
should also be distributed to such personnel. 

C1:>urts will rec;u ire the Government to turn over any aaterial 
which fits the •statement• definition if it relates to the 
subj1!ct matter of the witness'• direct testilDony. Any material 
which either is not a statement of the witness or does not 
rela1:e to the subject aatter cf t.he witness• s direct testimony 
vill be excised from the document. A judge may not exercise 
his <>r her own judgment as to vhat material is important, 

. help1:ul or necessary for the defense. If it is a statement 
that relates to the direct testimony, it must be turned 
oveir. 

C~s have broadly interpreted the phrase •relates to 
the ~ubject matter as to which the witness has testified,• in 
Sectton (b) of the Act. However, courts have more restric
ti vej.y defined •statements• under Sectio1' (e). Acknovledging 
that it is unfair to cross-examine a witness using material 
whid. does not represent what the witness in fact aaid, 
court.s have excluded material that is really the a;ent •s 
~ord~ or impressions rather than those of the wi~ness. In 
Paler~o v. United States, 360 U.S. 343 (1959), the Court 
affirmed the denial of the production of a 600-word memoran
dum in which the Government agent summari~e15 a three and • 
balf hour interrogation of a witness who testified at t~ial. 
In o~e of the first Supreme Court decisions discussing the 
•statement• definition of the Jencks Act, the Court attempted 
to clarify vhat courts -.ay exclude: 
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(SJummaries of an oral statement which evidence substan
tial selection cf material, er which were prepared after 
the interview without the aid of complete notes, and hence 
rest on t·he memory of the agent, are not to be produced. 
Neither, of cO\lrae, are statements which contain the 
agent'• interpret~tions or lmpreaaions. 

360 o.s. at 353 •. If a coart describes an a;ent'• not•• as 
•rough•, •random• er •brief•, it will be signaling its finding 
that the notes aLe not •atatements• as to the witness referred 
to in the notes. 

To determine whether notes accurately reflect a witness's 
votds, 1:0Urts -will eonsider the e.ctent t.o .11h.i.ch ~ .w.rJtJ..DQ 
conforms to the witness's language (e.g., •1 dumped it because 
I thought the load was hot.•)1 !/the number of pages cf notes 
in relation to the length of the interview (e.g., cne page of 
notes after three hours of interviewing)1 2/ the lapse cf time 
between the interview and its transCTiption1 3/ the appearance 
of the substance of the witness's remarks (i.e., are they in 
quotation marks? in sentence form?)1. 4/ and tlle presence of 
comments or ideas of t.he interviever.-5/ -

The Jencks Act clearly gives the court the authority to 
determine, after an in camera inspection, vhat is Jencks Act 
material and what is-riot. It is not the Government's fun~tion 
to excise material: rather, any notes or memoranda which 
conceivably could be viewed as Jencks Act material should be 
provided to.the prosecutor for review by the court..s. 

!I Palermo v. United States, supra. · 

2/ United States v. Judon, 581 F.2d 553 (5th Cir. 1978); 
Onited,States v. Dl.rrnam, 587 F.2d 799 (5th Cir. 1979); 
Goldbero v. United States, 425 o.s. 94 (1976): Palermo~· 
United States. supra. 

ll Campbell v. Onited States. 365 U.S. SS (lJ6l). 

4/ United States v. Muekenstrum, 515 F.2d 568 (5th Cir.), 
cert. denied, 423 o.·s. l032 <1975): United States v. 
"Pe'iinett, 496 F.2d 293 (10th Cir. 1974)1 United States v. 
Sines, 455 F.2d 1317 (O.C. Cir. 1971). 

l/ Onited States v. Pfingst, supra~ 
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Iss1Je --
When must Jencks Act material be made available to the 

de·f(tnse and what are the sanctions if it is not aade 
ava.Llable? • 

Di1H:uasion -------
If a prosecutor decides to follow strictly the letter 

of ~c.he law, he or she need not turn over Jencks Act material 
unt;Ll after the witness has testified at trial for the Govern
men•:. · However, because of the delay which this creates (while 
the defense reviews the material). aos~ court• expect that a 
pro!;ecutor will agree,.~to turn over Jencks Act material either 
at j:he start of each 'day of. trial or before the witness testi• 
f itm on direct examination. Some prosecutors even allow the 
defonse to examine t..be material before trial. 

As in any area of the lav, different courts interpret 
th!1 Jencks Act differently. Prosecutors who are a..,are of 
pre'7ious rulings by a court on Jencks Act issues will conform 
the:~r practice accordingly. Therefore, vhat one prosecutor 
conniders Jencks Act material, another may not. EPA personnel 
must accommodate themselves to the practice of the prosecutor 
vitJ1in their jurisdiction. 

The Cong.ress ional purpose of the Act is to allow the . 
defundant to have, for impeachment purposes, •relevant anc:' 
competent statements cf a governmental witness in possession 
of 1:he Government touchin9 the events or activities as to 
vhi c:h the vi tness has testified at trial.• Campbell v. Dni ted 
~~, supra, 365 o.s. at 92. If the defense's aDility to 
cro!;s-examine is ·impeded by the deliberate or inadvertent 
lotrn, by the Government, of Jencks Act material, the Court 
may decide not to allow the witness to testify at all or to 
st~tke the witness's entire testimony. Of course, the effect 
of c:ompletely excluding the testimony of a Government witness 
may be significant. 

Although the Ac:t does not require the automatic imposi
tier1 of sanctions for failure to preserve potential Jencks 
Act material, courts have warned law enforcement agencies of 
their duty to promul~ate procedures to ensure preservation. 

(S)anctions for non-disclosure based ein loss of evidence 
vill be invoked in the future unless the Government can 
show that it has promulgated, enforced, and attempted in 
good faith to follow rigorous and systematic procedures 
designated to preserve all discoverable evidence gathered 
in the course of a crim"i'nil investigation. The burden, 
of course, is on the Government to make this showing. 
Negligent failure to comply with the required procedures 
will provide no e.x..cJJse. 
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Unite~ States v. Bryant, 439 F.2d 642 (D.C. Cir. 1971) 
(footnote omitted)(emphasis in original). 

In light cf the sanctions that can flow from a failure 
to preserve Jene.ks Act material·, as vell as Government •s 
inherent responsibility to preserve discoverable evidence, it 

· is incumbent upon £PA to develop procedures that will ensure 
this end. 

!~sue 

What procedures should be imple~ented through.out the 
Agency to preserve .Jencks Act aaterial? 

Discussion 

As a general rule, after a matter is referred to the 
Criminal Enforcement Division for investigation, investi-

. gators from that Division will be responsible for reports 
written to document factual developments in ongoing cases. 
This would include, for example, interview write-ups, sur
veillance reports, documentation of the receipt of physical 
evidence, ete. One clear exception to this general rule 
vill be Agency technical personnel who vill continue to 
draft reports documenting sampling data and analysis, chain 
of custody information, etc. 

If more than one ·investigator is involved in an investi
·;ation. only.one report should be written .docwnenting •· 
specific event unless circumstances mandate otherwise. 

All work notes should be retained by Agency personnel 
working on the criminal investigation until the final disposi
tion of the case. This potential Jencks Act material must 
be kept in secured files vhen not in immediate use. Any 
notes taken at the time of the event, or at t.he time of the 
interview, as well as reports composed from the notes must be 
retained. Intermediate drafts need not be retained. 

Investigative reports and technical reports should not 
include the writer's sub~ctive thoughts, impressions or 
general opinions concerning a case. lf it is thought necessary 
to redu.ce to writing information ·that ·is not strictly factual, 
this should be kept separately in secured files. It .is 110re 
likely that material which is arguably not produci~le under 
the Act will be withheld from the defense if it is kept apart · 
from material which is clearly Jencks Act material. Rather 
t.han disputing in court which portions of reports should be 
excised, everything within a report should be relevant and 
objective material. Extraneous material which does not 
directly relate to a case should not.be included in investi
gative reports on t.hat case. 



APPENDIX A 

. 
53500 Demands for production of statements and reports of 

witnesses •. 

(a) tn any criminal prose~ution brought by the United 
States, no statement or report in the possession of the United 
States which was made by a Government witness or prospective 
Government witness (other than the defendant) shall be" the 
aubject of subpoena, discovery, or inspection until said wit
r .. ss has testified on direct examination in the trial cf the 
ca••· 

(b) After a witness called by the United.States has tes
tified on CSinet exmninatitm, the court shall, on motion of 
the defendant, order ·the United States to produce any state- · 
••nt (as hereinafter defined) of the witness in the posseasion 
of the Onited States vhich relates to the subject matter as to 
which the witness has testified. If the entire contents of 
any such statement relate to the subject m.atter of the testi
mony of the witness, the court shall order it to be delivered 
directly to the defendant for his examination and uae. 

Cc) If the Onited States claims that any statement 
ordered to be produced under this section contains matter 
which does not relate to the subject matter of the testimony 
of the witness, the court shall order the United States to 
deliver such statement for the inspection of the court in 
camera. Upon such delivery the court shall excise the portions 
of such statement which do not relate t~ the subject matter of 
the testimony of the witness •. With su~ material excised, the 
court shall then direct delivery of such statement to the 
defendant for his use. If, pursuant to such procedure, any 
portion of such statement is withheld from the defendant and 
the defendant objects to such withholding, and the trial is 
continued to an adjudication of the guilt of the defendant, 
the entire text of such statement shall be preserved by the 
United States and, in the event the defendant appeals, shall 
be made available to the appellate court for the purpose cf 
deter=ining the correctness of the ruling of the trial judge. 
Whenever any statement is ~elivered to a defendant pursuant to 
this section, the court in its discretion, upon application of 
said defendant, may recess procee~ings in the trial for such 
time as it may deter=ine to be reasonably required for the 
examination cf such atatement by said defendant and his 
preparation for its use in the trial. 



(d) If the United States elects not to comply with ·an 
order of the court under subsection (b) or (c) hereof to 
delinr to the defendant any such statement, or such portion 
bereof as the court may direct, the court shall strike from 
the record the testi1ftony of the. witness, and the trial shall 
·proceed unless the court in its discretion shall determine 
that the interest interests of justice require that a aiatrial 
be declared. · 

(e) ~he term •statement•, as used in subsections (b), 
(c), and (d) of this section in relation to any witness 
called by the Onited States, 1teans-

( l) a vritt•n statement made by said witness and 
signed or otherwise adopted or approved by himr 

(2) a atenographic, mechanical, electrical, or other 
recording, or a transcription thereof, which is 
a substantially verbatim recital of an oral 
statement aade by aaid witness and recorded 
contemporaneously vith the making of such oral 
statementi or 

(3) a statement, however taken or recorded, or a 
transcription thereof, if any, made by aaid 
witness to a grand jury. 
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MEMORANDUM 

SUBJECT: 

FROM: 

. TO: 

~orking Principles Vnderlying EPA'• 
National Complia~/Enforcmf9t.Programs 

Courtney J-1. Pric~ ~.t',.._ 
Assistant Administrator for Enforct111ent 
and Compliance Monitori13& 

Assistant .Adminiatratora 
Associate Administrator• 
Regional Administrators, Regions I - X 

..... c .... 
tSllrD•C .. tNTCDUllS&L 

The working principles for EPA's national COD!pliance/ 
enforcment programs set out below we-re developed by the 
Compliance/Enforcmient Task Group and aTe intended to establ~sh 
the framework and philosophy for the campliance and enforcement 
programs admin~stered by EPA. 

l believe it is important fot' .m 'to strive to apply the 
~rinciples 1et out below in managing the·compltance/eDforce-
111ent components of the Agency's programs. to that end, 
please 111ake sure Office Directors and staff 111mber1 with 
responsibilities ill these areas receive copies of this a&Dorandum 
10 they that can me it as a guide in 111aking choices for 
~anaging these programs. 

. I expect these principles to be dynDic and to change as 
we proceed to implse.nt the program •pecific compliance and 
enforcmient strategies the Task Group has developed. 

The fundamental objective of EPA'• national cmpliance/ 
enforcment program administered by EPA and the States la to . 
'Protect public he&ltb and die env:Lromumt i:broU&h a campreheDaive 
effort to fo&tf!T full a:nd expeditious .ccmpli&nce with enviromeDu: 
laws and r•ulation1. Different compo12ent1 of the r:aational 
prog-ram a-re designed to achieve ~11 goal through --
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-- setting program goals and priorities to achieve the 
environmental benefit&; 

• 
identifying ttle Tegulated cammunity to under1tand die 
scope of t:he pmblm; 

- ... J>ramotin& campl Lance by die reaulated car:r:munity. 

-~·monitoring compliance by the regulated community to 
reliably detect violations of laws and regulations and 
eatablisb program priorities; 

-- responding Appropriately to detected violations; 

-- working with Sta~~ and local governments to achieve 
national campl iarice and enforcment goal1; 

continually evaluating our progress in aeeting our 
goals and objectives in each area of the compliance/ 
enforcmient program and refining our efforts accordingly; 

-- building public confidence 1n our compliance and enforcement 
efforts. 

Each of these components will be discussed in •ore detail 
below. • 

I. Setting Progr~ Goals and Prioritfes to Achieve !nvirormiental 
Benefits -
• Federal and State government& must share responsibility 

for developing and inlplementing national compliance and 
enfoTcement strate.gies. 

EPA's national compliance and enforcanent programs 
will be based on realistic &Dd attainable goals, 
considering the size of the regulated com~unity and 
the scope of the requirments governin& its .activities. 

Although atatutes enforced by EPA may require strict 
compliance in all ca.ea. EPA amt establiah i>rioritiea 
for enforcment aince it is unlikely "that EPA could 
respond with the sue l~el of effort to each ~etected 
violation. Individual programs 11ay eatabli1h both 
long ~em mid ahott ~em goals n> achieve :fnll, 
expeditious cODJpliance. In establishing and pursuing 
these apecific goals, national strategies for compliance/ 
enforcement activities will base priorities and 
tariets on the following factors: 
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Likelihood that a violation by a source or 
cate.gory o£ aources will result in pollution 
ibesenting a significant risk to human health and 

e envlroment (baaed .on, lor eumple. the 
pollutAllt(s) .at issue, the type .and aize of !:he 
source, or t:be likely acope of erpo1ure to the 
ezces~ pollutioD). 

Likelihood that a source or categot'J of 1ources 
will violate env1ronmental laws or regulations 
(based on, lor ~ple, ~heir sophistication or 
compl lance history, the 1iewnus ·Tn "l:m"pln11:y of 
the regulations, or the economic incentives for 
noncompliance). 

Likelihood that an action will contribute 
significantly toward assuring • credible enforcement 
¥resence (for example, if the action Is precedentlal 

n nature, highly visible to the regulated cmmun1ty. 
or necessary to ensure that some attention 1• 
paid to a particular compliance/ enforcment area.) 

National programs 111ust achieve a balance between those 
compliance and enfoTcment actions which •ost clearly 
result in significant. immediate environmental benefit 
and those designed primarily to support a credible 
enforcment presence (and the environmental benefits 
vbi"ch that presence prpduces lua ·d1rectl7). 

The type of compliance or enforcment action chosen in 
individual cases will depend on the priority or relative 
importance cf the action in light of the considerations 
1 isted above and the amount of resources mecessa1'J to 
pursue a given type of action relative to other possible 
actions. 

ldentifyin~ the Regulated Community to Understand ~e Scope 
of tEe Pro Iem 

To the extent practicable, EPA'• national compliance 
and enforcanent progr.m• •ust be able t.o 1deotif7 
parties •ubj ect to environmental .l&n mid regulatiou 
according to the types of requirmenta govemiltlg 
their activities and the ~es of activities they 
perfom. Such "inventories' are useful to eatablisb 
priorities and select targets across a program. 
This identif icatiotl also aids in evaluating the 
effectiveness of campl iance/ enforcement programs. 
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'EPA will pursue all available, cost-effective means 
for J.dent.1.fyiQ& .the re£W.ated cammimit7. iru:lu.d.illg 
in-house investigator& and regulatory •~cban1 .. 1. 

Priority will be given to identifying those parties 
1n the re.gulated cc:mmiunicy who. if 1D 11oncampli1mce, 
would have a 1 ignificant illlpact OD dle iHJvironment, 
public health oY 'the ct'edibility of the enforcmeit 
program. 

111. ]'romotlng Comp11ance by the-aegulated ~ammrmi'ty 

• 

·• 

• 

Compliance promotion entails ensuring that the 
regulated community has adequate information, tools, 
and techniques available to achieve ccmipliance and 
the incentive to use thm. Compliance promotion 
includu: 

clarifying responsibilities for the regulated 
community; 

providing ~edmical information on compliance 
techniques; and, 

-- encout'aging voluntary efforts to achieve, maintain 
and monitor compliance. 

EPA will prOD1ote compliance by ~e1olv1ng ia•ue.s affecting 
penriit issuance and by issuing required pez:imita in a 
timely manner. Peniits should cleat'ly state the 
compliance responsibilities of the permittee • 

Regulated parties bear responsibility for ensurb:ig 
their ow cmpli&Jlce. J!levertbelua, becauae preventiD& 
violations i• •ore beneficial for enviroment&l 
protection than rmedyin_g the violation• after they 
occur, national programs ebould pTOVide for compliance 
promotion activity. 

A credible e:nforcanent presence based on credible 
enforcement ruponse.s is a pt'erequiaite t:o m1ure 
that regulated parties have incentive to £ollaw 
tht'Ough on cam pl i~ce promotion effort•. 

Discretion and flexibility ahould generally be given 
to an individual regulated party for decid~ on 
the best vay• it can prevent noncamplimlce • 

Compliance promotion activities ahould focus cm 
making accessible •eani.IJ8ful fJlfomation on compliance 
techniques and systems for monitoring c:capliance 
&nd correcting nonc.ampliance. 
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Compliance promotion activities 1hould focus most 
seriously on situations which involve newly-imposed 
OT complicated Tequir~erita DT inexperienced. 
unsophisticated parties. 

IV. Monitoring Compliance: Collectinl and Assessing Compliance 
1rilomatlon 

• 

• 

• 

Objectives of compliance monitoring by the Federal 
government and States include: 

collecting evidence necessary to support enforcanerit 
actions reaarding identified violations; 

-- reviewing source compliance to identify potential 
violations; 

-- developing an underatanding of cmpliimce pattems 
of the regula~ed cc:mimunity to aid in targeting 
activity, establishing compliance/enforc1111ent 
priorities, evaluating strategies, and communicating 
information to the public; and. 

helping to es ta bl ish an enforcanent presence • 

Priorities for compliance monitoring activities should 
be set by EPA to achieve the objectives aet out above. 
Factors to consider in setting priorities among. these 
obj ec:tives. and targeting compliance monitoring 
activities should include: 

--
--
--

the seriousness of violations which have 
been identified in the past for a particular 
aource or category of •ourcea; 

the extent to which compliance pattema already have 
been identified; 

the extent of aource review 11eeded to eatabli•h a 
credible enforcment presence; and, 

~e criteria listed in Part I above. 

Methods for com pl lance aonitoring will depend upon the 
objective of the monitoring activity and the resource 
requiTements associated with the activity. 1'iu1, evidence 
collection efforts to support enforcment actions will 
mploy 111ore Tesource- intensive methodologies (e.g. , 
on-site inspections by expert, in-house criminal 
investigators) than will surveys of regulated cammunity 
compliance patteTn& (vbich can Tel.y •ore easily on 
eoZltr•ctor.s or •elf-monitor.in& report.a). 
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• 

• 

• 

Re.gulated parties ahould keep track of their own 
compliance status usina &DJ required aethods, •• 
well as whatever other means they dem reasonable 
to pTDVide tbmaelves vith Teliable infomation • 

Where reliable, cost-effective and authorized by law. 
'Dational programs will rely on enforceable •elf-reporting 
requirments as a primary screening tool for identifying 
potential violations. 

Because of the mport.nce of aelf-reportin.s eo the Agency' a 
'task of compliance monitoTing. national programs will 
place high priority upon enforce:Dent actions, including 
criminal prosecutions, in cases of deliberate distortion 
and/or falsifi~tion of •elf-reporting data • 

.. ,,, 

National programs should use ~y available legal 
•uthorities to collect useful infoaiation. but 
must ensure that lnfotmation requests are precisely 
formed to avoid imposing any unnecessary information 
collection requiranents and should carefully consider 
the extent to which the requests may inhibit the 
regulated party•s own vo~u:ntat"Y 1e1f-compliance 
efforts. 

All 1.nfonxiation requests not qualifying under th, 
enforcanent -exmptioo must confom ~o the requirmmts 
of the Paperwork Reduction Act. 

Programs should identify and use, vhere cost-effective, 
all sources of infot1Dation concerning violations 
(including citizen groups and outside re.gulatory 
and law enforment agencies) • 

Clear protocols ahould be identified to provide adequate 
assurance of the quality and Teliability of compliance 
111onitoring data in liibt of t.he purpoae for wbidl Che 
data will be used • 

Compliance monitoring activity •ust, vhere feasible, assess 
regulated parties' success at maintaining compliance a1 
well as at achieving it initWl7 • 

To the extent feasible, 'Datfonal program• will track 
compliance pattern• acroas all •epent1 of ·the Tegulated 
commUDity in order to t&Tget eDfOrcBll!Dt UltiatiVel 
by identifying the relative seriousnes1 of problt111 
areas. Where not presently feasible, natioD&l programs 
should attmipt to identify and pursue ways for attaining 
that capability. 
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,, • Responding to Violations (.!nforcment Responses) 

• 

• 

• 

• 

Federal or State officials, as appropriate, will evaluate 
each detected violation a.nd make a consciou.s decision as 
to the appropriate enforcment response • 

Enforcment responses ~o ,,iolatioo1 vlll aeek ~o 
balance the .following go.al•: 

--
--

Correction of the violation as quickly as practicable 
in light of governing law, technological feasibility 
and ongoing envirormental riak. · 

Deterrence of future violations by the amne party 
or other parties. 

E~uitable treatment of the regulated community 
t rough a uniform approach to •electing eriforce
DJent responses and by taking responses 11bich 
remove s igriifi.c.ant benefits the violator may 
gain through noncamplianice. 

Punishlriellt cf .serious, willful wron.g-doins by 
liiJpositloD cf ubriinal .aanctiom. 

Effective use of enforcement resources through the 
least resource-Intensive enforcement responae 
which a~ill pemits .achievement of t:he other national. 
eDforcment goals • 

Priorities for targeting violations for enforct!lllent 
responses should be based on criteria listed in Part I. 
GovenmeDt officials DJay decide according to theae 
criteria that a technical violation aerit.1 audi low 
priority that no further Tesponae action need be 
cons ide-ced • 

'nle eeveTity cf the Teaponae necea••'r'J to punue these 
national enforcment goals will depend upon the following 
consideration•: 

-- the ranae of responses authorized b7 lav; 

-- the actu.&1 or potential ham to public health 
aod the rmvironment presented by the violation; 
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-- other significant public expense or injury cauaed 
by the violation; 

-- economic benefit &ccruing co die violator; 

the violator'• efforts to identify, report, and 
correct the violation independent of the enforcement 
response; 

the violator'• previous history of campl!.ance/Don
compl iancei 

•• the culpability of the violator; 

-- the sufficiency of evidence dB21onstrating a violation 
linked to the party in question; 

-- the likelihood that a given Teaponse aay e1tabli1h 
good or bad precedent; and, 

the importance· of the action to 1DaintaiD1ng a 
credible enforcement presence. 

These same factors, •swell as a violator'a.ability to 
pay, should be considered in deciding whether to pursue 
civil penalties, and for what amount. The economic 
benefit to a violator from noncompliance is a particularly 
important objective to consider 1n deciding on an appro
priate amount. Civil penalty actions are appropriate, 
even if the underlying violation.has been corrected, if 
necessary to establish adequate deteTTence against future 
violations or to restore equity relative to other manbera 
of die regulated COZ11D1unity which h&ve beeD iD cmpl iance. 

The form of the enforcment response (e.g., adm1ni1tra
tive va. judicial) 11 not mportant fu,eT .!!• •• long •• 
the response can achieve desired res u. Progras 
will chose response& baaed cm the facts of the case 
and the factors aet out above. Each available eoforce-

111 ent tool (including judicial lltlgatlon) au.st be 
used often enough ·to establish the credibility of 
that t:ool and provide real iDcentJ.vu for regulated 
parties to pursue •olutim11 111 i:he amust leas 
drastic •~urea (e.g., JU!£Otiations). 

If a lowe't' level enforcment Tespon•e doe. DOt 
result in achievmient of the objectives for that 
response, £PA will e1calate its EDforcmient re5pon~e 
accordingly. 
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Negotiated resolution of enforcment •ctions should 
be viewed as a cost-effective way of responding to 
violations as long as the response still achieves 
national enforcemeot goals. However, a credible 
threat of litigation or enforceable administrative 
action ia necesaary for an effective negotiation 
progum • 

Negotiations and other response activity must adhere to 
def ir.itive, government-established schedules to ensure 
expeditious completion and rmedy. Government officials 
9\Kt 

-- apprise the alleged violator of the violation quickly 
10 as to facilitate its correction; 

-- develop prior to the start of negotiations a cammon 
and clear understandiJl& of the desired rmiedy or 
relief; •nd, 

-- in litigative enforcment matters, communicate through 
the attorneys representing each aide • 

Government officials must avoid taking any actions 
or making representations which may foreclose possible 
future enforcs:nent actions in a case, particularly 
in the event that new infomation subsequently cames 
to light • 

To preserve a credible enforcment presence, the 
use of exE!Ilptions or relaxation of opeTative permit 
provisions instead of enforcement responses as a 
means of 'addressing committed violations abould be 
avoided wiless exe:nption' or revi5iOD6 •re truly 
warranted (i.e., the aource qualifies foT exemption 
throµgh atraightfotward application of criteria) • 

When Agency officials have detennined that a response to 
a violation ahould be developed as a potential criminal 
enforcment action, civil proceeding• typically 
should await completion of the criminal action 
unless injunctive relief is necessaty. 
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Unless expressly exanpted, non-profit in1titutlon1, 
including goven:ment entitia. bavR Uie aame campliaru:e 
responsibilities &S entities orerated for profit. 
The factors aet out below, in 18ht of the •eriou.sness 
of the violations, •ay affect die leng·th of Che 
violator'• complianCR schedule or t:be aount of 
penalties 1Dposed. but not the institution'• ult:bDate 
obligation to C01!1pll. 'Nevertheless, becanse Cl file 
unique Characterist cs of these institutions, aelec
tion of responses to violations by t:heae institutions 
mu.st carefully CODsider: 

-- the availability of funds to the institution to 
aeet the costs of compliance; 

-- the extent, .. :·'if any, to which econo111ic benefit frODI 
non-compliance may have •otivated the institution 
or have disadvantaged complying co111petitor1; and, 

the ability of the institution to pay penalties • 

EPA will respond to violations by Federal facilities 
through the 111echanisms provided by Executive Order 12088 • 

EnforceDent responses to violations once initiated, 
must be completed expeditiously and monitoring must 
be undertaken to ensure that affected parties comply 
with the requirments which the reapona.es impose • 

Administrative or judicial orders ahould be drafted in 
a ~anner which facilitates their enforcanent. lequire
ments and responsibilities should be clear and 
capable of being ~forced. 

SignificaDt violations of requirmez:at• bDpo•ed in prior 
enforcaDent responses to address comparable violation• 
aerit Tesponaes of their own which are •t le.ut as 
severe as the prior response. Such a Tesponse ahould 
include, in eppropr!ate ca•~. •ctions for civil or 
criminal contmpt. Responses which are inadequate 
to bring continuing violations to a halt can undennine 
the establisment of a credible enforcement presence. 

VI. Coordinating Federal and State Activities 

• Most environmental protection atatutea provide States 
with the lead role ill ·cccpliance and enforcment 
activities once EPA has authorized the State program. 
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EPA Tetains the lead compliance and enfoTcement Tole 
for statutory programs requiring national admilli•tration 
(e.g., programs which.regulate nationally-marketed 
producta). Otherwise, it has been EPA policy to 
transfer the administration of auch compliance and 
enforcment programs to State and local govenm11mts 
in a Danner consistent with applicable atatutory 
T£=1U 1 Tl!D en ts • 

EPA and the States must vorlt together to develop national 
and local atrategies and to plan dieiT respective roles 
ln fmpl.ementlng tbese 1trategte1. 1toles 111ay Yary accord
ing to the programs and States involved, but in all cases 
ahould be articulated clearly at the planning 1tage of 
atrategy implanentation • 

EPA responsibilities include formulating national campliance 
and enforcement goals and priorities; development of 
necessary policy, guidance, and procedures; overseeing 
State performance; providing grants, technical assistance, 
and training to States; and pursuing compliance and 
enforcsnent .-ction directly for nationally-administered 
programs and foT otbeT cases vheTe necessa-ry to ensuTe 
successful implmientation of national strategies. 
Such activities. 1bould reflect early and continuing 
consultation with States. · 

State resaonsib1lities include direct implBDentation of 
authorize compliance and enforcBDent programs consistent 
with national strategy and policy; putting federal grant& 
and technical assistance to effective use; contributing 
~eaningfully to the development of national policy and 
strategy; and providing EPA with information necessary 
to overaee and evaluate State activities and national 
prosram inlplmentation • 

Oversight of State activities by EPA is undertaken to 
ensure that compliance/enforca11ent responsibilities 
are being carried out by the States. l!oreover, 
oversight ia a tool EPA uses to improve both Federal and 
State enfoTcmient programs by identifying problmi areas 
and aiding States in resolving problems identified • 

EPA must base its oversight of State compliance and 
enforcement activities according to clearly articulated 
neasures of State auccess 1n pureuing the goals of =e 
national compliance/ enforcment progra. 
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States must provide EPA with the infomation nece1••TY 
to perfot'lll oversight. EPA.must define infonnation 
needs clearly and u.nifotmly, limit information gathering 
to that necessary to oversee State activities and 
national program implanentation, and avoid frequent 
changes to the a cope of reportin& requirmecta, to the 
extent feasible. 

EPA will take 'the following action (or a combination 
of these actions) when oversight identifies an ineffective 
state co=pliance and enfot'cment program (depending on 
the degree af J.ne.££.e.u.ivrne••) 

-- provide more training for State employees or technical, 
or on-site administrative assistance; or 

-- implanent more detailed reporting requirement•; 

take a more active role 1n compliance and enforcment 
actions; 

withdraw State program authorization (but only in the 
most extrane case1). 

EPA will consider.providing additional funds to help 
States· improve effectiveness if it is clear that 
inadequate funding is causing the ineffectiveness, 
that additional funding at the State level is not 
readily available, and that Federal funds are available • 

The level of scTIJtiny EPA gives to individual State 
actions will depend on: 

dmonstrated State success in !niplementing a 
given program, i.e., achieving acceptable rates 
cf compliance; 

-- 'the atent to which the State Tequesta diTect 
involvment; 

t.he environmental importance of a given individual 
action; and, 

-- the minimum level necessary 'to ensure the integrity 
cf the national enforcement effort. 
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Where legal authority ex is ta, States generally will 
have pr1mary responsibility £or mollitorin& CCDlpliance 
and pursuing responses to identified violations. 
Bowt.ver, EPA bu ultimate responsibility for ensuring 
effective nation&l. enforcaumt cf .environmental 
laws. Therefore, EPA will take an active role in 
matters in which the State ia unable or unwillill& to 
act, adequately or expeditiously, or if the aatter 
is one which has national implications or precedential 
impact. EPA will exercise this authority baaed upon 
clear criteria and will asau.re proper coordination 
with 'State programs. 

. 
States will have flexibility in choosing appropriate 
enforcenent responses, which need not be identical to 
the response which EPA might .have chosen. Bevertheless, 
EPA will take its own action, despite ongoing State 
action, if EPA finds that State response to a aignificant 
violation is not expeditious or is clearly inappropriate 
or inadequate to achieve the relevant goals of an 
enforcenent response (as listed in Section V) • 

EPA will net expect States to take enforcment actions 
which are more severe or expeditious than EPA itself 
would take in practice under comparable authorities. 

. . . 
Both EPA and the States are responsible for keeping eaCh 
other informed on significant ongoing compliance and. 
enforcement activity of irlterest to the other t:o prcaote 
proper coordination, mutually-supportive action, and 
effective use of resources at both levels of government. 

ImplBDenting, Evaluating and Refining Strategies 

Regional offices and State agencies, in consultation with 
eacll other, au.st develop their own pl.ana for Jmplmenting 
national program atrateglea • 

Each national program must track compliance and sforce
ment activity implementing ita national 1trategy in order 
to 

-- evaluate the auccesa of ~e progra in achieving 
the strategies goal•; 

-- maintain understanding of patterns of compliance and 
noncc:impliance irl the regulated cammunity. 
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EPA will pursue the establishment of Datlonal tracking 
eystems which can facilitate atrategy evalu.ation .nd 
ref in anent by indicating. at a minimum: 

-- compliance rates and patterns £or aignifiunt 
aourcea; 

- the extent of complianee Teviev .activity (i.e •• 
inspections, •elf-monitoring report;, etc.); 

-- dle extent of complete ·and E1tpeditlous Uiple-
111entation of .enforcement respone-es. 

Periodic evalua.~·ion of strategy imflmentation on 
the national, R'egional, and State evel will be 
undertaken within EPA to influence the annual budget 
process and operating guidance. 

Periodic refinE!Dent of strategies will take place 
based on formal evaluation results and other relevant 
information. Refinement can focus both on new ways 
to achieve the original goals of the program or on 
achieving new goals established for the refined 
strategy. 

Building Public Co~fidence in EPA'• Enforcanent and 
Compliance Programs 

A credible enforcement program is the foundation of 
an effective national strategy which ensures that 
regulated parties have the requisite incentive to 
achieve full and expeditous compliance. National 
programs must possess the following c:haracteriatica 
to prmote establishment of a credible enforcmmt 
presence: 

FaiTness. Oversight of the activities of regulated 
part!~ •uct ff ~~ted tn .an ~f·sed manner. 
Enforcanent respon1es must be CD1DD1enaurate with the 
•eriousness of a violation, yet be flezible enough to 
accomit for atraordin&t)' circumatancu releva.nt to 
the violation. Violators •hould not benefit 
from their violations relative to parties which 
are in compliance. 
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Certainft. Compliance requiT11u11ts 11ust be defined 
with siiiicient clarity and precision to communi
cate expected standards of behavior. The national 
programs :must be effective in idectifying aignificant 
violations and establish an adequate likelihood 
that any kind of violation can be detected. 
Responses to identified violations must be 
conaiateDt. expeditious and .follow these principle• 
and apecific national guidance. 

-- Uniformity. EPA should follow a unifom view 
of Which aC'tions constitute a violation of a 
given legal requirement. EPA and States should 
enploy reasonably similar treatment toward parties 
in comparable situations. 

Openness. Final act1ona taken in the compliance 
and enforca:Dent areas will be available for public 
scrutiny.to the extent allowed by law and the 
extent to which the success of future enforcement 
activity is not jeopardized. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY . . WASHINGTON. O.C. 20460 

THE AOMINllTftA TOA 

The U.S. Environmental Protection Agency (EPA) believes that Federal agencies have an 
inherent obligation to comply with all Federal environmental statutes in the same manner 

. and degn:e as all other regulated entities. It is imperative that every effon be made to 
ensure that Federal facilities achieve and maintain high rates of compliance with all 
en~ntal requirements. And it is important to EPA's compliance and enforcement 
efforts at non-Federal entities that facilities of the Federal government demonsttaee dull they 
have their "own house in order." In order to demonstrate EPA's commitment in this 
imponant area. we have established a new goal for our Federal Facilities Compliance 
Program which states that EPA shall help "ensure that Federal agencies achieve compliance 
rates in each media program which meet or exceed those of major industrial and major 
municipal facilities." 

To help achieve this goal, EPA has developed a new Federal Facilities Compliance Strategy 
which establishes a comprehensive and proactive approach to achieving compliance at 
Federal facilities. This document, also known as the "Yellow Book", provides the basic 
framework and consistent guidelines for all EPA media programs (e.g., air, water, 

·hazardous waste, etc.) to follow in their compliance and enforcement activities at Federal 
facilities. It also attempts to reconcile EPA's dual responsibilities to provide technical 
assistance and advice to Federal facilities pursuant to Executive Order No. 12088, and our 
statutory authorities to take enforcement actions for violations at Federal facilities in 
appropriate circumstances. 

Recently-authorized environmental statutes have included special requirements and 
additional provisions which arc specific to Federal facilities. These provisions clarify that 
Federal agencies must comply with environmental laws in the same manner and degn:e as 
all other f acilitics subject to such requirements. EPA intends to utilize the full range of its 
available enforcement authorities to ensure compliance by Federal facilities. However, 
EPA also recognizes that there arc some limitations and differences in the types of 
enforcement actions which EPA can take at Federal facilities. These special circumstances 
have made it clear that if EPA is to be tnily effective in ensuring high compliance rates at 
Federal facilities, a separate s1rategy such as this is needed to address this unique subset of 
facilities which we regulate. 

Thorough and consistent implementation of this Strategy should significantly strengthen 
EPA's compliance and enforcement program for Federal facilities. We will apply the same 
timeframcs for taking enforcement action at Federal facilities as EPA does for other 
facilities. We also have established a fonnal dispute resolution process with strict time 
periods. for escalation when Compliance Agreements or Consent Orders cannot be 
expeditiously negotiated between EPA Regional offices and Federal facilities. 

This Strategy also emphasiz.es the use of innovative compliance management techniques 
(e.g .• environmental auditing), scJecred initiatives for improved compliance tracking of 
Federal facilities and more effective use of the Federal Agency A-106 Pollution Abatement 
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Planning Process. In addition, since many ofEPA's programs are delegated to the States, 
we have devoted a separate chapter in this document to the critical role of States in 
responding to compliance problems at Federal facilities. 

In closing, I would like to reiterate that EPA is very serious in its eff ons to ensure 
compliance by Federal facilities, and we will cake all necessary actions, including 
enforcement in appropriate cUcumstances. to improve the environmental status or facilides 
of the Federal government. Federal facilities have done much to increase the eff cctivcness 
.of their environmental management programs, but further progress is needed if Federal 
facilities arc to meet their obligations ID comply to the fullest extent possible with all of the 
environmental laws. We at EPA believe that this is an attainable goal and look forward ID 
working together with affected parties in implementing this strategy and demonstraling that 
Federal facilities can truly be the model for compliance which we feel they are capable of 
becoming. 

.,. 
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EXECUTIVE SUMMARY ,• 

The Federal Facilities Compliance Sttatety establishes a comprehensive and 
proactive approach to achieving and maintaining high rates of compliance at Federal 
facilities. It provides the basic framewort for EP A's media programs to follow in ensuring 
dw Federal facilities arc fully integrated into Federal and Swe compliance monitoring and 
enforcement activities. It also attempts to reconcile the Agency's dual responsibilities of 
providing technical assistance and advice to Federal facilities to help ensure their 
compliance, as required under Presidential Executive Order No. 12088, and of taking 
enforcement actions against Federal facilities, where appropriate, as provided for in the 
various environmental SWUICS. 

1bis Strategy clarifies that Federal agencies must comply with environmental laws 
in the same manner and degree as non-Federal entities and EPA will utiliz.e the full range of 
its anilable enforcement mechanisms to ensure compliance by Federal facilities. However, 
EPA also recognizes that there are cenain limitations and differences in the types of 
enforcement actions which EPA will take at Federal facilities. In addition, EPA's mandate 
to provide technical assistance as well as the resaictions inherent in the Federal budget and 
appropriations process influenced EPA's decision that a separate strategy was needed to 
~ compliance problems at Federal facilities. 

This document was written to serve several audiences: to serve as guidance for 
EPA Hcadquaners and Regional staff; to clarify State and Federal compliance monitoring 
and enforcement roles; to inform Federal agencies of EPA's strategy and identify 
procedures to be followed when violations have been discovered; and finally, to 
communicate EP A's approach for addressing compliance problems at Federal facilities to 
Congress, the public, and concerned interest groups. 

Chapter II - Summary of Environmental Statutes and Executive Orders 

Federal agencies generally must comply with all provisions of Federal 
environmental statutes and regulations as well as all applicable State and local requirements, 
with the exception of very limited Presidential exemptions which may be issued on a site· 
specific basis. Presidential Executive Orders also stress the mandate for Federal facilities to 
comply fully with environmental requirements and to establish procedures for ensuring that 
this is accomplished, including special procedures f cr resolving compliance disputes within 
1he Executive Branch involving EPA and other Federal agencies. 

Chapter m - Identification of the Regulated Community 

A more definitive inventory of Federal facilities will enable EPA to establish more 
effective priorities and select wgcts for assistance, compliance monitoring, and 
enforcement activities. The Strategy clarifies that EPA is focusing on that subset of Federal 
facilities ~hich have potential for environmental impact. 

The Strategy defines the various types of Federal facilities and Federal lands. and 
describes how available sources of information and program data systems will be used by . 
EPA to identify and track compliance at Federal facilities. It outlines new actions that EPA 
will undertake to improve the quantity and quality of inf onnation on the Federal facilities 
universe, including reviews of Federal facility classifications and major/minor facility 
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definiitions and the identification of imponant Federal facility minors and! environmentally 
signi1icant facilities on a multi-media basis. 

Chtqntr IV - Compliance Promotion, Technical Assistance and Tmining 

To meet its unique responsibilities under E.0. 12088 to provide technical assistance 
and advice to Federal agencies, EPA is establishing a more systematic communications 
1ysteitn for exchange of information on new or revised regulatory or statutory 
envm>nmental requirements. The Strategy describes the functions of EPA's various 
"Hotlllnes" and encourages Federal agency personnel to utilize these services to assist them 
in m1iintaining compliance at their facilities. In addition to information transfer, the 
Strategy introduces improved approaches for informing Federal facilities of available 
training courses. EPA will attempt to target panicular agencies for courses in areas where 
an Agency has had a pattern of compliance problems. 

~ 

EPA has a unique opponunity to work with other Federal agencies and the Swes to 
identiffy broad patterns of cwrcnt and potential compliance problems among facilities in a 
given Agency. Based upon information from Regions and States about patterns of 
noncompliance by Federal facilities, EPA will develop a comprehensive strategy to correct 
these 11oncompliance patterns and will work with the parent Agency to ensure the sntegy 
is implemented. In an eff on to prevent future compliance problems, the annual A-106 
planning process will be used more effectively to inform Federal agencies of EPA priority 
areas Md request them to direct their A·I06 projects to these areas where appropriaie. 

Federal facilities arc also encouraged to adopt environmental auditing programs to 
help ar.hieve and maintain higher levels of overall compliance. EPA will provide technical 
assistance to other Federal agencies in the initiation and implementation of auditing 
programs. 

Chapu>r V - Compliance Monitoring 

The Strategy strengthens compliance monitoring activities at Federal facilities by 
ensuring that EPA or the Swes' presence is being demonstrated at all Federal agencies 
whiclln have the potential for environmental impact Federal facilities arc to be inspected at 
least an frequently as all other sources, consistent with the priorities, frcquencies and types 
of insp-ections established in each media program guidance. In addition, Regions arc to 
identify the most environmentally significant Federal facilities across several media 
prognuns as candidates for multi-media inspections. 

EPA plans to improve the efficiency and effectiveness of the Federal agency A·I06 
polluti(on ab11emcnt planning process by addressing compliance problems at Federal 
facilittfos before they become violations, linking the process more closely to identified EPA 
envirormental pricxitics and other systematic program improvements. 

Chapte,r VI -EPA Enforcement Response at Federal Facilities 

The most significant provisions of this Strategy deal with the basic approach and 
procedures EPA will use when responding to violations at Federal facilities. The strategy 
clarifiet> that Federal agencies arc required to comply with environmental laws the same as 
non-FIC!dcral regulated entities and that EPA will utilize all of its available enforcement 
mechanisms at Federal facilities. The strategy also recognizes that. there arc ccnain 
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limitations and differences in tcrmS of the types of enforcement action which EPA will take 
against Federal ~acilities. 

EPA and Swes are to pursue "timely and appropriate" enforcement responses to 
address violations at Federal facilities in a manner similar to actions taken to address 
violations at non-Federal facilities. EPA's enforcement responses emphasize dw if a 
violation is not or will not be corrected within the timeframe for violati°'1S of dw class, an 
cnfoicement action should be taken consistent with media program guidance. 

EPA's formal enforcement responses for Federal facilities emphasize the use of 
mutually negotiated remedial actions and schedules in the first instance, formaliud through 
Compliance Agreements or Consent Orders, depending upon program authorities and 
guidance. EPA will issue proposed administrative enforcement actions where mutual 
agreement cannot be reached in a timely manner, and will promptly utiliz.e all available 
dispute resolution mechanisms to effectively resolve areas of disagreemenL The Strategy 
al~ clarifies that Federal agency officials are required to take all available steps to obtain 
sufficient funds to achieve compliance on the most expeditious sc~edule possible. 

EPA's enforcement process for Executive Branch Agencies is purelY. 
administrative, and neither provides for civil judicial action nor assessment of civil 
penalties.I This limitation does not apply to enforcement actions ta.ken by Staies as 
authorized under various statutes nor to EPA actions directed to non-Federal operuors of 
Ft.Ciera! facilities who are not officials of Executive Branch Agencies. EPA will pursue the 
full range of its enforcement authorities against private operators or Federal facilities (e.g., 
GOCOs) where appropriate and also take action against Federal agencies at GOCO facilities 
in certain circumstances. EPA will develop a GOCO Enforcement Strategy as a follow-up 
to this document to funher clarify this issue. 

Chapter VII - Role of the States in Federal Facilities Compliance 

States generally may exercise a broader range or authorities and enf orccment tools 
than EPA to address violations at Federal facilities. Under many statutes, delegated or 
authorized States can use the full range of these enforcement authorities to address Federal 
facility violations to the same extent they are used for non-Federal facilities. States are also 
encouraged, wherever possible, to pursue bilateral, negotiated agreements or Consent 
Orders with Federal facilities. In any delegated State enforcement action involving Federal 
facilities EPA will be careful not to interfere with the State's enforcement proceedings. 
However, EPA will be available upon request to either party to help facilitate expeditious 
compliance. 

State and Federal roles in compliance and enforcement are defined through 
State/EPA Enforcement Agreements negotiated by the Region and each of its States for 
each media program, consistent with the Policy Framework for State/EPA Enforcement 
Agreements and program-specific implementing guidance. While most aspects or these 
Agreements pertain equally to Federal and non-Federal facilities, the Siratcgy outlines 
several areas in which Federal facilities should be explicitly addressed in the Enforcement 
Agreements process. 

1 This limiWion does noc apply IO penalties for violations of Inu:ragency Agreements under Section 120 
of the 1986 Supcrlund Amendments and RcaU1hcrization Act (SARA) . 
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. . 
As pan of the Statt/EP A Enforcement Agreements process, Regions should review 

the ~)ttaregy with their States and address five areas: (1) the enfmccment approach the State 
plans to use for responding to Federal facility violations; (2) the types of situations where 
the l)tate would request EPA suppon or direct action; (3) any additional information the 
Stall: has agreed to repon to EPA on Federal facilities compliance and enforcement 
activities; (4) bow the Seate will be involved in the A-106 proccM; Ind (S) plans for a joint 
EPAJSw.c annual review of compliance problems at Federal facilities in the Scaie • 

• 
Cha;'teT VIII - EPA Roles and Responsibilities for Suacegy lmplemenlldoa 

1be Strategy clarifies EPA roles and responsibilities for implementing this Strategy 
and r.hc overall Federal facilities compliance program. It outlines the roles of chc Regional 
sWf and the various Headq~ offices. · 

, The Strategy emphasizes the need for Federal facilities Ull be integrated into the 
ongcJing compliance and enforcement activities of each EPA media pro~ The Federal 
facililties Coordinator's role is to coordinate Regional program ·office unplementation of 
theS<l activities. Implicit in this Strategy is the need for teamwork among die various 
offic::s and staff involved in addressing Federal facilities compliance • 

•••••••••••• 

This Strategy replaces the previous program document. tlntitled "Resolution of 
Com;?lianCC Problems at Federal Facilities" (known as the "Yellow Book"), dated JanWIJ)' 
1984, and will still be referred co as the "Yellow Book.• Full implementation is being 
phlS(d in ova the next few years. beginning in mid-FY 1988. The enforcement response 
provisions are to be fully implemented immediately. EPA's Annual Operating Year 
Ouida.nee will set subsequent priorities for the implementation of the remainder of this 
Scrawgy. Enforcement and remedial response procedures under CERCLA/SARA generally 
are n<)t addressed by this document. However, references to CERCLA/SARA have been 
included in several places for informational purposes only. 

In addition, the Strategy document has a number of Appendices which contain 
vario'llS reference documents, model response forms, compliance agreements. definitions 
of key EPA terms. etc., all of which should prove to be helpful to environmental staff in 
other Federal agencies. Additional copies of the Strategy may be obtained by written 
request to EPA at the following address: 

U.S. Environmental Protection Agency 
Office of Federal Activities (A-104) 
Federal Facilities C.Ompliancc Program 
401 M Street. S.W. 
Washington, D.C. 20460 

... 
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VI. ENFORCEMENT RESPONSE TO COMPLIANCE 
PROBLEMS AND VIOLATIONS OF ENVIRONMENTAL 

LAWS AT FEDERAL FACILITIES 

This Chapter oudines the basic approach and procedures which EPA uses when 
respondin1 ID violations oC environmental law at Federal facilities. I It explains the concept 
of timely and appropriate enforcement response and why it is imponant to pinin1 high 
levrJs of compliance. It discusses unique featUJres of Federal enforcement procedures 
·Stat~ enforcement responses to Federal facility violations u well u the enforcement rol~ 
and responsibilities of each level of govemmenL EPA media program offices also may 
develop specific enforcement guidance for Federal facilities through eitlller their annual 
Operating Guidance or in other program policy documents. However, any media-specific 
enforcement guidance which is issued for Federall facilities will be consistem with the basic 
framework and concepts set forth in this SU'IJelY. 

' In punmary, EPA and States are to pursue "timely and appropriate" enforcement 
responses ro ~ violations at Federal facilities in a manner similar to actions taken ID 
address violations at non-Federal facilities. EPA's enforcement response guidance 
emphasizes that if a violation is noc or will not be comcied within the timeframe for 
violations of that class. a formal enforcement action must be taken consistent with media 
program guidance. including required degrees of formality and timeliness 

EPA's enforcement approach for Federal facilities emphasizes the imponance of 
negotiated responses for the correction of violations and schedules formalized through 
Compliance Agreements or Consent Orders, depending upon propam authorities and 
guidance. Where agreement cannot be ~bed on all issues in a timely manner, EPA will 
promptly utilize all available enforcement and dispute resolution mecbanisrm ID effectively 
resolve areas of disagreemenL 

This chapter also clarifies that Federal officials are expected to take all available 
steps to obtain sufficient funds to achieve compliance on the most expeditious schedule 
possible. While EPA recognizes that the Anti-Deficiency Act places cenain limitations on 
Federal officials' abilities to commit funds which they have not been authorized ro spend. 
Ibey may seek additional fwM:b where needed ID correa idenlified compliance problems. 

EPA's enforcement response for Executive Bmnch agencies differs somewhat from 
its enforcement against non-Federal panics in that it is pwely administrative, and neither 
provides for civil judicial action ncr assessment of civil penalties. 2 This does noc apply to 
enforcement actions taken by States as authorized under various statlltes nor ID EPA actions 
clircc:tcd to non·Fcdcral operators of Federal facilities (e.g., GOCO's). EPA will pursue 
the full ranse of its enforcement responses against private operam of Federal facilities in 
appropriate circumstances. In addition, sanctions may be sought against individual 
employees m Federal agencies for criminal violations of environmcnml swutes. 

I 'lbe provisions of dtls Cbapcer Ire not ipplicable ID enforcement ICtians andet CD.Cl.MAR.A. Any 
rclt.rmea IO CERCLA/SARA ft included rar illf'mmaciCll purpma only. 

2 1biJ limiwioa does not apply ID penalries far violations of huaqency Apeemenui under Secdan 120 
or the 1986 Superfund Amendmenu and ReauLhorizacioa Act (SARA) pursuant to Secuons 
l()l}(1Xl)(E) and 122(&) of SARA. 
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A. OVERALL COMPLIANCE POLICY AND PHILOSOPHY 

Et{orcOMnt LI on essential supplement tO the strong public mandate for Federal 
facill:des to comply with Federal, State and local pollution control n:quircments to the same 
extent as non·Federal entities. Enforcement reinforces the special sense of public ducy to 
com1>lY that chis mandate instills in our Federal officials. It is generally recognized by EPA 
and the public that compliance promotion activities such as technical assistance and training 
are anot in themselves sufficient to create full compliance nor to provide the necessary 
incentives for public >r private officials to affirmatively prevent and anticipate problem,, in 
COIDJ>lying whb environmental laws. 

FeMral agenciu mu.st comply with Federal enviroNMntal laws in w IQ1nt ""1Nler 
and itlgree 111 Mll·Fed4ral entities and EPA will Mtilize iM fidl range of iu available 
enfo1·c0Mnt mechanisms to ensure Federal/acilitiu compliance. Federal environmental 
scanues require that, in most circumstances. facilities of the United States Government 
comply with Federal, State. and local pollution control n:quirements to the same extent as 
non·IFederal entities. There are. however, certain limicadons and difl'erences in terms of the 
~\ of enforcement actions which EPA will take against Federal facilities. Unique 
considerations and procedures that m applicable when enfor=ment is undenaken apinst 
Federal facilities by EPA are explained in the next section of chis Chapter. 

Fedtral ONl Swe el(orcDMnt olfici/Us must adMre to IM concept of timely and 
apprtr,priau enforcement response, which EPA and the States have defined for each 
program to establish a strong, siable, and predictable national enforcement presence. What 
chis 1neans is that if violators are not returned to compliance within a certain timeframc. 
thro1ngh a variety of informal contacts and enforcement responses. timely formal 
enforcement action is required. T'unely and appropriate enforcement response guidance. 
with its timelines. required degree of formality. sanction and escalation. is deemed essential 
to achieving high levels of Federal facility compliance. 

National guidance issued for each environmcncal program establishes timelines for 
key 11lilcstones in the enforcement Framework for Implementing State/Federal Enforcement 
Agreements," which sets fonb the Agency's general principles on timely and appropriate 
enforcement response. and program implementing guidance are summarized in Exhibit Vi
l an.Cl Appendix C. Th.is exhibit also includes the criteria for defining wlw constitutes a 
formal enforcement response. The principles of timely and appropriate enforcement 
respo;nse apply to the full range of sources regulated under Federal statutes; however. the 
application of specific timelines and definitions in Exhibit VI· I is 1enerally directed to the 
most signilican1 violations in each environmental program. Appendix C contains each of 
&he EPA media programs' definitions for significant noncompliance. Regions and States 
should also apply these timeframes to other typeS of violations at Federal facilities to the 
extent pmil>Je wUh available resources and consistent with media program ,wdance. 

The national timely and appropriate milestones are adapted ro specific legal 
enf'cr.cemcnt mechanisms and procedures unique to each Swc. Agreements which embody 
these ~timely and appropriate" requirements and definitions are reached between EPA 
Regfons and Scates and committed to writing in State/EPA Enforcement Agreements, 
discu~ more fully in Chapter vn. These agreements may also specifically address ocher 
compliance acdvicies and response actions of FcdmJ facilicies. 

EPA emphasizes negotiation with responsible Fedc:ral officials on corrective actions 
and flChedulcs needed to expeditiously resolve noncompliance situations. EPA will 
generally use either Compliance Agreements or Consent Orden (depending upon available 
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statutoJY authorities and media program auidance) u the primary mechanism for 
formalizin1 agreements with Federal facilliies. 

8. EPA RESPONSE TO FEDERAL FACILITIES VIOLATIONS 

The Federal enf orccment process outlinect in this Section is designed to provide a 
uniform approach to responding to violations at Federal facilities, recognizing that each 
envimnmental statute establishes somewhat different enforcement response mechanisms. 
There are several fact ... 1 which distinguish EPA's enforcement response co Federal 
facilities from enforcement at non-Fed~ facilities and by the Stall:S: 

(a) EPA has a broad mandate to provide technical assistance and advice to Federal 
agencies to ensure their compliance, u Rquired under· Executive Onler 12088 (Sec 
detail in Chapter U). However, implementing this mandate will 00¢ interfere with 
the application by EPA (or States) of timely and appropriate enforcement 

• procedures to achieve the most expeditious schedule of compliance. 

(b) EPA places emphasis on negociations with mponsible Federal officials in resolving 
Federal facility noncompliance with enforcement documents issued on consent and 
signed by both parties. This Strate1Y also explains how failure to reach agreement . 
in a timely manner will be resolved. 

(c) Federal EPA enforcement actions and procedures for resolution of compliance 
problems differ in cenain respects for Fedc:ral versus non-Fedenl fK:ililies: 

i. EPA will not bring dviljudidal ndtagainst E:uClltiw BranclaAgtnda and will 
rely upon administrative enforcement mechanisms for Federal facilities u outlined 
in Appendix I. This respects the position of the Department of Justice that civil 
suits widlin the Federal establishment lack the constinllionally requm:d "justiciable 
coniroversy." (See Appendix H which contains the Justice Depariment's testimony 
on this issue at a Congresional oversight bearing in April, 1987). 

ii. EPA genually will not tweu civU ptnalMs agaiMt FtMral/acUitia under 
most envirorunental swutes.3 This also is in response to the Justice Depanment 
position discussed above IS well as Federal District court rulings which have issued 
conflicting decisions IS to whether or not the United States government bas clearly 
and unambiquously waived its soverign immuniry for penalties under various 
environmental statutes. 

ill EPA will negotiau Complian&t Agreements or Consent Ort/en witla Federal 
agenda to address violations at Federal facilities. The timeframes for negotiation 
of Compliance Ageements and Consent Orders are defined by EPA's media 
specific •timely and appropriate" criteria.. Prior to issuing a final Compliance 
Apieement or Consent Order to a Federal faciliry, the Federal A1ency will be 
provided an opponuniry to meet with EPA to discuss key issues and to sip it on 

3 Tbis limiWioa does not ipply ID penalties for violalions of ln&aqency Apmnents under Seclion 120 
or lbe 198'6 Superfund Amendmenu and Reauthorization Act (SAR.A) punuant ao Sections 
1C5(a)(l)(E) and 122(&) of SA.RA. 



·· consent prior to the order or agreement becoming final and effective.• This 
approach is also based in pan on DOJ's written position which states that 
"Executive Branch agencies may not sue one another nor may one agency be 
ordered by another to comply without the prior opportunity to contest the order 
within &he Executive Branch." 

iv. Additional dispute resolution procedures are provithd in ~ia program 
guidance co resolve compliance issues through EPA. and if ne.cessary. involve 
OMB under E.0. 12088 for funding disputes, the Auomey ~neral under E.O. 
12146 for legal interpretation and the EPA Administtator under E.O. 12580 for 
CERCLA/SARA. 

v. Federal facilities, liU all public enlities,/ace problems in ensuring thatftwls 
are adeqllllU to meet environmental requirements and remedy noncompliance. The 
obligation to comply •s not altered by such funding considerations; lhe most 

4 expeditious means of.-achicving compliance and obtaining funds is expected. 
However, the process for acquiring funds docs pose unique considerations which 
should be taken into account in negotiating compliance 5cbcdules as described in 
Section B.1.f. · 

B. 1 Federal Facllltles Compllance Process: Civil Administrative 
Enforcement Procedures 

The Federal facilities compliance process outlines the administtative procedures 
EPA 'Nill follow when responding to civil violations identified at Federal facilities. This 
procens is illusttatcd in Exhibit VI-2 and discussed below. These procedures apply when 
civil enforcement responses are directed at facilities of Executive Branch Agencies. 

B. 1 Ga Notification of Violation 

EPA monitors compliance status and identifies violations at Federal facilities 
throuuh reviews of source self-monitoring and reporting documents, onsitc inspections. 
and tbc A -106 process. Once a violation is discovered, EPA makes a. determination of 
nonco.mpliance and takes its initial enforcement response. 

EPA's initial enforcement response to an identified violation may vary depending 
on the type of violation and nature of the violator. Media-specific guidance governs the 
type 01! initial response and timeframe for such response. See Appendix I for types of 
enforcement mechanisms used under each Federal environmental program. When EPA has 
made ilts determination that a violation has occurred at a Federal facility, Federal Facilities 
Coordinators or media program staff may informally notify the facility (e.g., via telephone) 
prior to issuance of formal written notification. If Fcdcral Facilities Coordinators provide 
this informal notification, they should first consult with appropriate media program staff. 
This 't'.rill provide the Federal facility with some additional time to remedy the identified 
violarfon before receiving formal written notification from EPA. 

Ocncra:lly, EPA issues a Notice of Violation (NOV), or other program equivalent as 
the ini1tial written notice for requiring response to address significant violations. NOVs or 
program equivalents issued for violations at Federal facilities arc similar to those issued for 

4 EPA may isSuc onilaLeral adminisirative orders 10 Federal facilities under Section 106 of SARA 
following concumnc:e by the Department of Justice pursuant IO Section 4(bXl) of Executive Order 
12580. . 
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non-Federal violations except that they should not mention civil judicial actions by EPA. 
At a minimum. NOVs er their program equivalent issued fer Federal facilides should: 

• Be issued to base commander or facility diJector level officials. 

• Describe the violadon and bow it was idendfied. 

• Staie dw die consequences of not meedng die requirements sweet in the NOV in a 
timely manner or Nspondin1 to EPA by the dates specified will Nsult in .• 1e 
issuance of an order or formal escalation of the enforcement action. Relevant 
citizen suit provisions of involved swuies may also be died here. 

• Explain that the Federal agency can either submit a written ccnification diu it has 
comctcd the violation if only a shon·tam "fix" is required or an action plan and 
schedule for a violation requiring more extensive remedial action. Selection of a 
date for requiring submission of a cenification of compliance or remedial action 
plan and schedule is de~ndent on the timely and appropriate timeframes shown for 
each program in Exhibit Vl·l. In certain cases, EPA may also include a schedule, 
proposed order, or proposed compliance agreement u pan of or auached to the 
NOV. The NOV should also swe the number of days EPA will take to Nspond to 
the Nply. 

• Refer to anv available alternatives to compliance (e.1., Plesidencial exemptions or 
specific Jeg(swive relief). . 

• Offer to schedule a meeting or conference with Federal agency officials who are 
authoriz.ed to sign a Compliance Agreement or Consent Order. These officials must 
also have the authority to make the necessary budget requests to comet the 

-- violation acc:ordin1 to the schedule outlined in die Agreement. 

The NOV, or program equivalents, should be tailored to address the specific 
noncompliance situation identified at die facility. Appendix J provides a model for 
developing an NOV. Copies of all NOVs and other enforcement actions issued by EPA to 
Federal facilities shall be sent to the involved Headquaners media prosram enforcement 
office with I copy to the Office d FedmJ AaiW:ics. 

B.1.b Response by Federal Facllltles: Certification of Compliance 
or Remedial Action Plans 

Once a facility bu received die official notice of violation or prosram equivalent, it 
is requ.bed co submit either a certification ot violation comction, or a mnedi•I action plan 
(RAP) to EPA. A facility can also dispute EPA's noncompliance finding through appeals as 
provided for duough the dispute resolution proCess outlined in Section B. l.e. 

. 
The cenification of violation correction will consist of a letter from the facility 

which identifies the violation and describes remedial action taken. It is accompanied by 
suppon documentation that demonstrates achievement of compliance. When remedial 
actions needed co correct the violation will exceed the timeframes fer timely and appropriate 
cnf orcement response for either achieving compliance or bein& subject to formal 
enforcement ~nse, the facility must submit a remedial action plan. The plan should: · 

• Describe the noncompli.ance simalion; 
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• Identify the corrective ICt:ions to be Clbn; 

• Outline the schedule for implementin1 the ra:1mial actions; and 

· • Describe che content and frequency of progress repcx cs. 

EPA will acknowledge the receipt of the proposed cenificadons and remedial action 
planis with a written response. An example of such a Response Form is provided in 
·Appmulix J. A response should be worded so the facility is not insulated &om funher EPA 
or State enforcement action. The response should also specify a date by which EPA will 
respond which should normally be within 30 days. In c0mplex situations, detailed 
coaunents may follow &hereafter. 

Remedial actions and schedules proposed by the Fed~=z may serve as a 
basis for a Compliance Agreement or Corisent Order. Although a · action plan does 
not 'Constitute an EPA enforcement response, ic may be used as a basis for monitoring 
future compliance for violations that are not sufficiently signific:ant, u defined in program 
IUidMce, to mandate formal enforcement response. 

In the event of disputes in instances where formal enforcement response is not 
necer.sary, the Region may use the dispute resolution processes described in Sccdon I.Le 
to further escalate and resolve compliance. 

1.1.c lnltlal Negotiation of Compllanc1 Agr1em1nt1 or Consent 
Ord1r1 

Where formal enforcement response is required, following me nocification of 
viola·tion, EPA generally will use Compliance Agreements or Consent Orden as the 
primury formal enforcement response to formalize bilateral agreemencs between EPA and a 
Fcdc:l'al agency to ensure expeditious return ID a>mpliance. Compliance Agreemencs will be 
used as EPA 's principal formal enforcement response unless media program guidance 
indie11tes that statutory authorities are available for use of Consent Orders for Federal 
facilifies violations. Appendix I indicates the SPCCific enf CX"Cement responses in each media 
program and highlights those which are available for use at Federal facilities. Consent 
On:lc21 should be used when agreements are negotiated jointly with a Stare and the Stare bas 
ldmillistrative order authority. 

It is EPA policy that Compliance Agreements or Consent Ordm should be 
negotiated wilhin rcqWred m:dia·specific. "timely and appropriale" D.mcfn.mes or EPA may 
take further formal administrative enforcement action to achieve compliance. EPA will 
prepare Compliance Agreements or Consent Orders for joint signature by che affecced 
facili!ly and EPA. At a min;mum. all Compliance Agreements and Consent Orders should 
state l1hal the violatin1 facility is accountable for mectin1 timeframes and taking required 
actions u outlined in the Agreement or Order or be subject to funher enforcement action. 
In cettain cases, it may be necessary to negotiate a two phased agreement or order for che 
same violation: the first detailing a schedule for studies necessary to correct the problem 

· and the second establishing a plan and schedule for remedying the problems based on the 
~ts of lhe smdies. The ti.me schedules included in both may o~ er be coacurrent. 

Environmental audit provisions will be emphasized in negotiations in instances in 
whid1 the Federal agency can constructively be directed to conect similar violations which 
Ire likely to occur at other related facilities or there appear to be systematic compliance 
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management problems. This is consistent with the July 9, 1986 Policy Statement on 
En~ntal Auditing, 51FR25004 (See Appendix D). 

Federal Facility Coordinators will assist the media program offices and the Regional 
Counsel's office in preparing and negotiating Compliance Agreements or Consent Orders 
with Federal agencies. Appendix 1 outlines a format to use when developin1 a Canpliance 
Agreement or Consent Order for a Federal facility. This sample Compliance Apeement 
incorporates model lanpge developed by the Depanment of Justice. · 

. 
EPA media programs may consider including enfor=ability clauses in Compliance 

. Agreements with Fcde:ral facilities which reference the applicable cidzen suit provisions of 
the involved statute. The RCRA program has developed a model "Enforceability Clause" 
to be included in all RCRA Federal Facility Compliance Agreements. These clauses 
reference the use of applicable citizen suit provisions by States or citizens for failure to 
comply with aerms or schedules in Compliance Agreements. See Appendix J for a copy of 
the,RCRA Program Enforceability Cause. Cenain EPA Media program offices also have 
developed specific guidance concerning Compliance Agreemenis. For example, the RCRA 
program model language for Federal facility Compliance Agreements is contained in the 
January 25, 1988 memorandum "Enforcement Actions under RCRA and CERCLA 11 
Federal Facilides, • which is contained in Appendix K. 

• Timdy and Appropriau Ruponse Criteria 

EPA's timely and appropriate enforcement guidance sets fonb the criteria for the 
commencement of an enforcement action ll a facility in violation. Tbe negotiation of 
Compliance agreements and Consent Orders ll Federal facilities are subject to EPA's limely 
and appropriate enforcement response criteria. Based on the type of violation at the facility, 
this guidance establishes the time it should take to issue the initial enforcement action, the 
type of enforcement action that should be taken, and the amount of lime it should take the 
facility either to achieve full physical compliance or to enter into a Consent Order or 
Compliance Agreement which incorporates a schedule fer achievin1 compliance. 

. If compliance is not achieved or a Compliance Agreement er Consent Order can not 
be negotiated within required media-specific timeframes, EPA generally will issue a 
proposed order or proposed compliance agreement prior ID escalatin& ics cnfartemcns -=tion 
using the dispute resolution procedures outlined in Section B.1.e. . 

nmeframes for issuance of ~roposed Administrative Orders or Compliance 
Agreements and their program equivalents will follow media-specific timely and 
appropria!C 111id1 na:: as shown in Exhibit VI-1. . 

Informal assimnce from OF A and Headquaners media program offices can be used 
at any point in the process. Regional program offices are encouraged to request OFA 
assistance through the Federal Facilities Coordinasors who will assist them in contacting 
Federal agency regional operations and commandS to resolve compliance problems. OFA 
and the media program office will work directly with the parent agency's Headquarters 
office and appropriate EPA Headquancrs and Regional legal and compliance pro~ 
offices to tr)' to resolve the problem. · 

EPA Regional staff also should successively escalate unresolved issues up ID the 
Depaty Regional Administrator (DRA), to the extent appropriate before taking formal 
administrative action due to unresolved issues in remedying compliance problems. The 
DRA may then contaet an equivalent level official of the other Federal Agency in an effort 
to achieve resolution. 

Vl-7 



1.1.d Issuance of Proposed Consent Ord1r1 or Proposed 
Compliance Agreements 

EPA may issue proposed administrative orders or proposed Compliance 
Ap--eeme~-nts at a number ol different points in the compliance process in order to expedite 
the 'timely resolution of violations by Federal facilities. Proposed orden or compliance 
aareements generally are issued ao Fedml facilities when: . 

n A Federal facility fails to respond by the date(s) specified in a notification of 
violation or popam equivalenL 

0 A Consent Order or Compliance Agreement cannot be or is not successfully 
negotiaied within the dmeframes established in media·speciric ,wdance because of 
disagreement on proposed remedial actions, the schedule for correctin1 the 

1 violation, or ocher outsWM:lin1 issues. 

•• A Federal facility has violated the terms of a siped Compliance Apeement or 
Consent Order. 

• There is an imminent and substantial endanprment to human health or the 
environment which necessitates immediale acdon. · 

When initial ne1ociadons for a Compliance Apeement or Consent Order 10 lddress 
the violations at a Federal facility exceed the timely and appropriate enforcement response 
dmeframes for resolving violations, EPA shall escalate che enforcement~ action by 
issuing either a proposed adminisaative order or a proposed Federal Facility Compliance 
Agreement to the violating Federal facility. EPA's use of either a proposed order or a 
compliance agreement IS the formal enfcrcement mechanism for Fedc:ral facility violalions 
is dependent upon both the scope of EPA's administtative order authority under each of die 
environmental statutes and media program-specific enforcement guidance on the 
appropriate use of Consent Orden vs. Compliance Agreements at Federal facilities. 
Appendix I contains a statute-by-statute summary of EPA's administrative enforcement 
response authorities for Federal facility violations. Since there are certain procedural 
differences when using orders vs. compliance agreements ll Federal facilities, these two 
mechanisms are discussed separately IS follows: 

• Complianct Ag~eme11l1 

Where apeement has not been reached within the media program's timcframes for 
formal enforcement ICtion, EPA 1enerally will.issue a proposed compliance agreement 
to a Fcdc:ral facility ~ allow a specified period of time, usually 30 days, for die 
Federal agency to r=pond in writing as to whether it aFccs with the terms of the 
ap-eement or whether it will seek resolution of disputed issues through EPA dispuce 
resolution process pux:edure1. Upon issuance of the proposed compliance agreement, 
EPA will notify Che Federal facility Chat failure to either agree to the conditions of the 
agreement or resolve the remaining issues within 30 days of issuance will crigger the 
formal dispute resolution process. If at the end of the 30-day period, the Federal 
agency chooses so accept me proposed compliance agreement. the agreement will 
become final and eff'ective upon signature by both parties. If the Federal A1ency 
appeals the conditions o( the compliance agreement in writing or fails 1D respond within 
30 days. the formal EPA dispute resolution procedures will be initiated. See Section 
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BJ.e. below which outlines the formal procedures for cscalatin1 and resolvin1 disputes 
between Executive Branch asencies. 

• COllWll Orden 

Where EPA has swutory administrative order authority for Federal facilities, and 
where it is specified in media-program 1uidance, EPA will issue a proposed · 
&dministtative arder to a Federal facility and allow a specified period oftime, &enerally 
30 days, for the Federal agency to respond in Miting swin1 whether it will (a) ~t 
the terms of the proposed order on consent or (b) seek resolution throu1h formal 
administrative appeals procedures EPA has established for the type of Cl'der which was 
issued (e.1 .• "final Administrative Hearing Procedures for RCRA Section 3008 (h) 
Orders," issued by EPA on February 19, 1987). Uthe Federal facility chooses to 
accept the~ order within the 30-day time periOd. lt will be siped by bocb 
panie:s and a final consent order. 

If the Federal facility fails to take advantage or this. opponunity and does noc 
respond to EPA within the 30-day time period specified in the proposed order, the 
order will become a final administrative order, effective at the time established in lbe 
proposed order. It is imponant to point out that it is incumbent upon the Federal 
agency to respond to EPA in wrjrinc within the timeframe specified in the prcr-' 
order (i.e., 1enerally 30 days) or it will become a final administrative order wbic will 
foreclose any funher opportunity to negotiate and sign an order on consenL This 

. approach is consistent with the Justice Depanment's position dw EPA may not issue 
AdminisU'a.tive Ordcn to other Federal agencies "without the prior opponunity to 
cont.est the order within the Executive Branch." 

When a Federal facility has chosen to appeal a proposed order through EPA's 
established adminisirative appeals procedures, it shall be subjecu:d to such ~IS 
in the same manner and degree IS any private pany. If a settlement is reac ed throuah 
the use of these appeals procedures, EPA and the involved Federal facility will both 
sip a final administrative order on consent If. however, these administrative 
proceedings have been fully exhausted and agreement cannot be reached on consent. 
lhe fcrmal dispute resolution process will be initiated and the dispute will be escalaled 
to EPA Hcadquanen foll9wing the steps outlined in Section B.1.e. The proposed crdc:r 
will be myed pendin& escalation and resolution of &he dispua:. 

8 .1.1 Internal EPA Dispute R1solutlon Proc1dur11 

This stra.tegy sets fonh EPA's basic Federal Facilities Dispute Resolution Process 
IS described in detail in Section B.1.f below. There arc however, cenain cxistin1 formal 
administra°=edures which are applicable to all regulated entities and these will be 
utilized for facilities in appropnate circumstances. Cenain media prosrams also 
have issued specific written guidance for resolving disputes at Federal f aciliues which may 
be followed consistent with the process outlined in Section B.1.f.bclow. 1be typeS of 
internal EPA dispute resolution procedures that may be utilized to resolve compliance 
poblems at Fedc:al facilities arc: 

1) Administrative procedures established for cenain specific swuiory auchoritie:s (e.1., 
"Fwl Administrative Hearing Procedures for RCRA Section 3008(h)"); 
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2) Media-program specific written guidance for dispute resolution u Federal facilities 
(e.g., "Elevation Process for Ac:hieving Federal Facility Compliance Under 
RCRA." Man:h 24, 1988 (See Appendix K)); or 

3) EPA'• Feden1 Facilities Dispute Resolution Process u described below. 

If available. established administrative procedures should first be invoked to resolve 
clist1utes between Executive Agencies. If there are no exiscing administrative procedures in 
'J>lac:e to resolve a conflict at a Federal facility, che Regions should ucilize media specific 
,Wdance, when available, or the general Federal facilities EPA Dispute Resolution Process 
outlined below. Media-specific: dispute resolution procedures for Federal facilides still 
folliow the general concepts set fonh in the EPA Federal Facilities Dispute Resolution 
Process. However, media-specific cuidance may contain certain variations co 
ICC<>'""'°date media proanm procedural diff crence or preferences. 

1.11.t Federal Facllltles Dispute Resolutlon Proc111 

'Ibe focus of EPA's Federal Facilities Dispute Resolution Process is on cases where 
EPA and the Federal agency are unable to agree on the conditions. terms ar schedules to be 
conWrled in a Compliance Agreement or Consent Order. This process is also somecimes 
utilized for resolving disputes resultina from violations of signed agreements or orders. In 
add11tion, cenain EPA media programs (e.1., RCRA) bave established other dispute 
l'CSC'lution procedures for use when a facility has violated the terms of a siJned order or 
agrc-ement u described funher in sec:tioc B.1.f. 

EPA will make every effort to resolve noncompliance disputes at the Regional level. 
Hot1ever, when EPA and a Federal agency are unable to reach formal agreemenr in a 
signed Consent Order or a signed Compliance Agreement, the dispute will be formally 
rcfcrTCd by the Regional Administrator (RA) U> the Assistant Adminisiruor (AA) for me 
aft'~ media program. the M fCI' the Office of Enforcement and C.Ompliance Monitaing 
and the AA for External Aff ain as shown in Exhibit Vl-2. This Joint refe:ml should take 
place only after the Regional Office has tried to resolve the issue within established 
limciframes for guiding what constiNtes "timely and appropriate" enforcement response 
(See Exhibit Vl·l). ln me Federal facility compliance process, the use of internal EPA 
dispute resolution procedures is the functional equivalent or a referral of civil judicial 
enfo:cement actions for prosecution in the sense that it provides a final forum in which 
disputes may be resolved for Executive Branch Agencies. 

A formal referral shall be sent to EPA Headquancn within 60 days after the 
esta!blished media ti.meframe for formal enforcement action has been exceeded and the 
Feclf:ral flCiliry has failed to sign a proposed order or proposed compliance agreemenL If a 
proposed orda has been appealed. EPA's formal administrative appeals procedures should 
first be exhausted prior to making a formal referral to EPA Headquanm. The referral 
package should describe the identified violation, provide a historical summary of ~e 
communications and ne1otiations with the facility, identify enforcement actions taken 
(inc:luding any State or citizen actions), identif~ the unresolved issues and include 
appropriate suppon data. with documentation similar to a litigation repon. 'Ibe referral 
paci'.age must be signed by the EPA Regional Adminisncr. 

The Office or Federal Activities, or the lead media program office, will notify the 
RA :\ft writing when Headquartcn receives the referral package and also will rcpon to the 
Regi'.on informally on a monthly basis a.nd quanerly on a formal basis the status of tho~ ·· 
facilities formally referred to Headquaners. The involved EPA Headquarters media 
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procram office, with assistance from OFA and OECM, will attempt to ne1odate an 
ICCeP,table solution with the parent Federal agency Headquarters office within a maximum 
of 90 days or the referral to EPA Headquanen. At the conclusion of this ninety-day 
period. if &bese negotiations are unsuccessful, the Assistant EPA Adminisnror for the 
aff'e=d media poaram will refer lhe dispute to the Adminislrator for raolution. 

The EPA Adminisntor has primaJy raponsibility for resolvin& environmental 
disputes between Executive Branch agencies. The EPA Adminis11'ltOI' Will c:onsWt wilb lbe 

·bead official of the parent Federal agency and make f/V~ effort to reach apeement oa an 
acceptable solution to the problem. If the EPA Administrator determines that there are 
remaining issues that C&Mot be resolved. the Administrator may exercise his authority 10 
invoke the procedures afforded by Executive Order 12088orExecutiveOrder12146 and 
involve either OMB or DOJ, respeaively. in resolution of lhe dispute. 

B.1.g Use of Executive Order 12088 • Federal Compllanc1 with 
' Pollutlon Control Standard• 

Section 1-602 of Executive Order 12088 states that •me Administrator shall make 
f/Vt:ry effon to resolve conflicts re1arding such violations between Executive a1cnices. • 
The EPA Administrator may request OMB's involvement panicularly in cases where 
fundin1 or schedules are the primary issues in resolving the dispute. Section 1-603 funbcr 
clarifies dw OMB "shall consider unresolved conflicts at the request of the Adminisntor. • 
This means that the EPA Administrator is the only Executive Bruch official wbo can 
formally request OMB resolution of a conflict between Federal agencies under Eucudve 
Order 12088. The section funher states that in resolving such conflicts OMB •sball seek 
the Administrator's technological judgment and determination with re1ud to the 
applicability of swutes and regulations." 

It also is imponant 1D point out that Section 1-604 of Executive Order 12088 states 
that "these conflict resolution procedures arc in addition 10, not in lieu of, other ptocedures. 
including sanctions, for the en!orcement of applicable pollution concrol standards.• This 
provision recognir.es that applicable EPA internal dispute resolution procedures shall be 
utilized prier ID Executive Order 12088 being invoked by &he EPA Adminisu'alor. 

B.1.h Use of Executive Order 12146 • Resolution of lnt1rag1ncy 
Legal Disputes 

Executive Order 12146 (Appendix B) provides for &be submittal oflepl disputes 
between Fedenl agencies to the U.S. Attorney General whenever Eucutive Branch agency 
beads are unable 10 resolve such legal disputes. The Executive Order clarifies that an 
inttrageocy iepl dispute• would include "the question of which [11ency] has jurisdicdon 
to administer a particular program or to regulate a particular activity." 1n addition. Secnoo 
1-402ofEucutiveOrder12146 specifically swes chat · 

"Whenever two or more Executive agencies whose heads serve at the 
plea.sure of the President are unable to resolve such a legal dispute, the 
agencies shall submit the dispute 1D the Attcrney General prior 1D proceeding 
in any coun, except where there is specific statutory vestin1 of 
responsibility for a resolution elsewhere." 

This means that while the EPA Administrator may invoke E.O. 12088 for Federal 
facility disputes related primarily to funding and scheduling issues, be may invoke 
Executive Order 12146 in cases involving legal disputes. Therefore, for Federal a1ency 
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le11ai disputes the EPA will utilize its intemal dispute resolution procedures prior to 
inv1~1E.O.12146 u outlined above. When a legal dispute cannot be resolved between 
the EPA Administrator and the involved Agency be.ad. the EPA AdminS1rltOr may request 
the involvement o( the Justice Department in resolving the dispute IS outlined in E.0. 
12146. Another significant difference between the E.O. 12088 and the E.O. 12146 dispute 
resolution procedures is that. unlike E.O. 12088, refmal of disputes to lbe Aamney 
Oerierll is not limited to EPA, i.e., either Federal a1ency er both that are involved in a lepl 
dispute may submit the case to the Justice Depanmem. 

B.1'.I Use of Other Dispute Rtsolutlon Procadure1 for Vlol1tlon1 of 
Signed Agreements or Con11nt Ord1r1 

1be internal dispute resolution procedures outlined above are used primarily to 
~1Ivc disputes which arise prior to the finalization of a signed Compliance Apccment or 
Co111sent Order (e.g., the i,o.Yolved parties cannot •Jree oa lbe cerms, conditions or 
scht:dules in che order or agreement). However, chere are a1k> situations where disputes 
occur when a Federal facility violates the terms of a Compliance Agreement or Consent 
Ord=r which has alr'Cady been signed by both EPA and rhe involved agency. In such c:ascs, 
otha dispute resolution procedures may be utilized if EPA and the Federal facility hid 
previously agreed to use other means of resolvin1 disputes that arise in the context of 
signed agreements or consent orders. For example, dle R.CRA program bas developed this 
type'. of dispute resolution process as outlined in their January 25. 1988 pidance 
menxnndum "Enforcement Actions Under RCRA and CERa..A u Fedcnl Facilities" 
(See Appendix JC). The primaJ"J differences between these procedures and what is provided 
for f.n the Federal Facilities Dispute Resolution Process (Section B.1.f.) are different 
timeframes and establishment of the EPA Administrator IS che final arbiter for disputes 
resul:nng from vioWions of signed agreements. 

In addition, the use of alternative dispute resolution (ADR) procedures, i.e., 
emp:Joying neutrals such as mediaton, fact-finders, or arbitrators, may be very helpful in 
resolving compliance problems and disputes at a Federal facility (See the Adminisuator's 
Ouidlancc on the Use of Alternative Dispute Resolution in EPA Enforcement Cases, dated 
Aug1ut 14, 1987). 

B.1 "I Impact of Funds Avallab!llty on Achieving Compliance and 
Negotiating Compllanc• Schedules 

The Federal environmental statutes generally require that Federal facilities must 
comply with pollution control requirements to the same extent as non-Federal entities. The 
oblitiation or a Federal facility to comply is not solely contingent upon the availiabiliry or 
existing funds. In !act, Executive Order 12088 siaces that. "the head of each Executive 
Branch apncy shall ensure that sufficient funds for compliance with applicable pollution 
cona"Ol st&nd&rds are requested in the agency budgeL" Specific exemptions under che 
statutes discussed in Section B.1.k. do provide a highly limited exception where the 
President bu specifically requested an appropriation as pan of the budgetary process and 
the Congress failed to make available such requested appropriation (See RCRA 16001, 
CAA I 118, CWA 1313). 

.·• 
Federal facilities arc expected to seek all possible means of funding to achieve 

environmental.compliance. \Vhilc the A-106 pollution abatement process is the primary 
vehide which Federal agencies use to plan for environmental projects, it is DOC the only 
funding related mechanism available. Many compliance problems may not require large 
capital expenditures, e.g., operation and maintenance (O&M) activities, and Federal 
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agencies are expected to use all available existing funds to return to compliance in such 
circuJ:bstances Some Federal agencies have 0&.M ICCOWlts er capital ICCOWlts for buildin1 
and conscruction funding, which can serve as a source of funds. If a compliance problem 
does require significant capital expenditures, lhe agency can consider reprogrammin1 
funds, nnsfer authority, or requestin1 a supplemental approprial:ion. which will enable an 
apncy ID receive fundS in die year in which they ll'C needed 

During negotiations on Compliance Agreements and Consent Orders, Federal 
·officials will be expected ID offer the most expeditious means offundin& required mncdi•' 
action(s). However, EPA recognizes that the Anti-Deficiency Act (31 U.S.C. 11341) 
prohibits Federal officials from commiting funds beyond those they are aulhorizcd ao 
spend. Therefcre, the language in the model Compliance Apeement in Appendix J simply 
con:mits the Federal official to seek any additional necessary funding where cx.istin1 funds 
are unavailable ID correct identified compliance problems. Additional appropriations should 
be sought only where it bas been determined that existing_ agency fUnds are either 
unavailable or inadequate to address the violations. The Federal official si=: a 
Compliance Agreement or Consent Order should have the authority ID obliJate the or 
make the necessary budget requests to expeditiously comet the violation accordin1 ao the 
schedule outlined in the Asreement er Order. 

Section 1-602 of E.O. 12088 provides the opportunity for OMB to consider such 
aliemate sources of compliance !undin1 as reprolfl!DIDin1 or environmental accouna and 
should be used by Federal agencies ID ensure that all possible avenues of securin& 
necessary funds are exhausted. 

8.1.k Exemptions 

As directed by Section 1·703 of E.0. 12088, EPA can advise the President on 
recommendations made by Federal agencies concerning exemptions of facilities from 
compliance with applicable environmental regulations. Exemptions may be sranted only 
where such exemptions are necessary in the interest or national security or in the paramount 
interest of the United States. Additional requirements are imposed in particular 
environmental statutes, e.1., in some, such an exemption is authorized for one year and 
may be renewed, if necessary. In addition, as noted in Section B.1.e, exemptions may 
only be srantcd for lack of funds if the President specifically requesu such funds from 
Congress and they are denied. Section B of Chapter D summarizes the provisions of each 
of the statutes which provide for such exemptions. It should be noted that while such 
exemptions are provided for in the statutes, they have been rarely, if ever, invoked ID date, 
and it is not anticipated that there will be any increase in the request or pnting of 
exemptions in the fumre. 

Tbe Regional office will assist any Federal facility which believes it cannot comply 
with pollution control requirements in finding ways to achieve compliance. Every effon 
will be made to negotiate an alternative to an exemption which is acceptable to the parent 
Federal asency, EPA, and State and local pollution conaol qencics. 

If a Federal agency recommends that a facility receive an exemption, the EPA 
Regional office will provide OFA, the Hcadquaners media enforcement office and OECM 
with documentation of the problem so that EPA can establish a position on the exemption. 
The Regional office should also submit its analysis of the pros and cons of granting su~h 
an eJiemption. The analysis should include the positions o( any affected Sm.tes. OFA will 
then submit a recommended position for the Administrator to submit to OMB with the 
views of all affcctcd offices within EPA. 
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If an ex~paon is granted to a Federal facility, EPA will provide usisunce 10 the 
facility in c:rder co ccxrect die pollution problem as expeditiously as possible. The objeccive 
hi to bring the facility inco compliance prior to the expiration of the exempcion co preclude 
lhc need for a renewal. A copy of che exemption will be sent to any affected Smcs. 

1.;2 Enforcement Actions For Vlolatlons at Federal F1clllt111 
Directed at Non-F1d1ral Parties 

This section outlines EPA's enforcement approach for addressing violations at 
Mclleral facilities which are operated by private contractors or other non-Federal panies, 
whJ:ch acnerally are subject to the full range of EPA's civil judicial and adminiSttative 
enf<xcement autharilies. 

8 ·=t·• Umltatlon on Clvll Judicial Enforcement Actions Appll11 Only 
to Executive Branch Agencies 

Although EPA will not bring civil judicial enforcement action or usess civil 
pen;llties under most swutes against other Executive Branch Departments and Agencies, 
EPA intends to exemse its full authority to brin1 civil suits and assess civil penalties, u 
appi'Opriatc, against panies dw are not subject co this consaainL 

B~2.b Contractor and Other Private Party Arrangements Involving 
Federal F1clllt11s · · 

Most environmental statutes authorize enforcement mponsc to be pursued against 
eithc~ facility owners. operators or both to correct violations of environmental law. There 
arc r1umcrous Federal facilities and public lands which have some level or priva&e pany or 
non-Federal government involvement in their operation or use. In its April 28, 1987 
Con1vessional testimony the Department or Justice swed that EPA bas Che aulhcriry 10 take 
en!o:rc:ement action against privue concracton a.t Federal facilities (See Appendix H). There 
may be cases where it will be more appropriate to direct enforcement responses to lhese 
otheir parties, or to both the non-Federal party and the Federal agency dependin& on the 
nallll~ or the non-Federal involvement. the language of the involved environmental swute 
or other factors. This issue arises frequently at 1ovemment-owncd. conttaetor-operated 
Fedml facilities, cmunonly known as 00C0 facili&ies. 

• !'PA Et(orCDMlll Responst Policy 01 GOCO Facililies 

EPA's initial enforcement response at GOCO facilities is influenced by a number of 
f ~rs includinr, the swutory language as to who can be held responsible. (i.e., providing 
tlw enforcement can be directed at the ownr.r, operator or both); decisions made by Swe 
and lE.P A offici&ls in deciding who the permit holder should be in the case of permit 
violations; established contractual arrangements; the nature and type of violation(s); and 
oth~r- f acton which may determine where enforcement response will yield the most 
expeditious return to compliance and deten"ence for future violations. In this regard, it is 
EPA policy to pursue the full range of its enforcement authorities against cona'ICtor 
operators of 1avcmmcnt-owned facilities in appropriate circumstances. EPA also may take 
enfcm:emcnt actions against Federal agencies at OOCO facilities following the procedures 
outluled earlier in this chapter. In certain situations. it may be appropriate to punue 
cnfcm:cmcnt aCtions against both the private cona"aCUX' and lhe involved Federal agency. 
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As a follow-up to this scrategy, EPA will be developin1 an A1encywide OOCO 
Enfcrcement Scra.tegy which will provide~ detailed c:riu::ria and facurs robe considered 
in de~~hich party or parties co pursue enforcement acdon against. This lll'llelY 

· shall also ss the extent to which there are certain Federal agency·specific 
circumstances which could affect to whom EPA's initial enforcement response sbOuld be 
directed. 

Exhibit VJ-3 provides definitions of the various types or facilities and lands with 
·Federal involvement This exhibit designates which pany EPA generally will direct its 
initial enforcement response against when violations are identified (i.e., either the Federal 
agency or the involved private pany). Oiven the complex mix or public and P.tvue 
ownership, operation, and use of the term "Federal facilities.• the guidelines in Exhibit VJ. 
3 should help EPA to eliminate delays in takin& initial action to return violaton to 
compliance. 

• It is important to note that this approach focuses only on the J'lnY It which EPA•s 
•wtiaJ enforcement response• will be directed. Following this innial response. EPA's 
revie~ of additional information and possible discussions with each p~ may affect 
against which pany any further enforcement acdon should be ca.ken, if such funhcr ICdon is 
necessary. In addition. EPA's enforcement response against either or both panics does noc 
limit or Olhe:rwise resrrict any future determination or their possible joint or several liability 
in cases involving CERciA or RCRA cleanup actions. Simultaneous enforcement ICtions 
against both the federal agency and the contractor should be considered if this woWd 
fa.ciliwe resolution of che compliance problem. 

• Notification Pr~/or GOCO E1(orcemtnl Actlon.r 

When EPA has determined which party it will pursue enf'orcement action against. 
EPA will make every effon co notify (through, u a minimum. a formal copy (cc) of the 
enforcement action) other involved parties of the action being taken against eirber the 
Federal facility or the concractor. This is imponant not only to enhance effective 
communication but also co assist in brin&in& about expeditious compliance and remedyin& 
cbe violation u soon u possible. 

When EPA detamines that its initial enforcement response will be direded at the 
contractor, EPA will take enforcement action appropriate for private parties. 1b.is will 
usually be an NOV, administrative complaint or the program equivalent (dependin1 on lhe 
nat\D'C of the violation and the media program guidance) to the contractor explicitly stacin1 
that they are primarily or individually responsible for correcting the violation in a timell 
manner and for respondin1 directly to EPA by the date specified. The limitations on civil 
judicial enforcement and on the imposition of penalties that is applicable to enforcement 
actions against Federal Executive Branch Agencies. are not applicable to enforcement 
actions taken against non-federal parties. Where the notice or complaint is sent to the 
contractor, it also will state that the involved federal agency has been simultaneously 
notified of the action being ca.ken against the contraetor. A copy (cc) or the action taken 
against the contractor should not only inform the Agency of the enforcement action being 
taken against the conU'ICtor but also include a notice which emphasizes the imponance of 
their responsibility to effectively oversee their contraccor to ensure compliance (See 
Appendix 1). It should also request the Agency's complete cooperation in workina with lhe 
cona-actor to correct the violation and rcNm the facility to compliance u quickly as. 
possible. In circumstances where Federal funding is required co correct the violation, the 
approach and considerations described in Section B.1.j. are applicable and will be 
considered in any agreements reached on expeditious compliance schedules. 
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· · · When EPA determines dw its initial response should be directed at the involved 
Federal facility. EPA will send. where appropriate, an NOV or the pro~ equivalent co 
cbc Federal facility stating thll they arc responsible for coneccin1 the violuion in a timely 
manner and for responding to EPA by che date specified. A copy of the notice will be sent 
simultaneously 1D the involved conll'ICUX'. . 

8.2.c Contractor U1tlng 

• The regulations at 40 CfR Pan 15 establish the concnctor listinl program in which 
facilities that violate Oean Air or Clean Water Act standards may be put on a Ust of 
Violating Facilities. Any facility on the List is ineligible 10 receive any non-exempt J:cdaal 
1ovemment contract, grant, or loan, or other assistance. Contractors operatin1 Federal 
facilities are not ~xempt from being placed on the List. 

Such listing is man4a~ where a violation at a facility Jives rise to a criminal 
conviction under I 113(c) of·lhe CAA or I 309(c) of the CW A. It is EPA policy ID initiate 
discretionary listing actions against recalcitrant contractors !'ho are operatin1 Federal 
facilities in a manner which causes continuing or recurring violations of the CAA or the 
CWA. Under the regulations, EPA may initiate a discreaonary listing action qainst a 
fld.lliy only if the facility is already the subject of requisite EPA or Swe mfarcemem ICCion 
a1ainst the contractor. Tbe policies and procedures for the contractor listin1 prosram are 
described in guidance issued by OECM "Implementation of Mandatory Connctor Listin&: 
August 8, 19&4~ "Implementation of Discretionary Listin1 Authority: July 18, 1984; ud 
"Conrracur Listing Protocols," October 1987. 

8.3 Criminal Enforcement Actions at Federal Facllltl•• 

In situations where employees or Federal agencies have committed criminal 
violations of environmental statutes applicable criminal sanctions may be sought apinst 
such individuals, in the same manner as is done with respect to employees or other types of 
regulated entities. Such criminal violations will be addressed iii accordance with the 
investigative policies and procedures of the E.PA/NEIC Office of Criminal lnvesti1ar:ions 
and the Agency's criminal enforcement priorities set by the Office of £nforcement and 
C.ompliancc Monitoring. 

8.• Press A1l11s1s for EPA Enforcement Actions at Federal 
F1cllltl11 

h is the ~cy m EPA to use the publicity o( enforcement IC'dvities U I key element 
of the A1ency s prosram to promote compliance and to deter noncompliance with 
environmental laws and regulations. Publicizing EPA enforcement actions on an ac:Uve and 
timely basil informs both the public and the regulated community or EPA'• effons to 
ensure compliance and cake enf'orcemenr actions ar Federal facilities. The issuance of~ 
relca.scs in ~propriatc circumstances can be a particularly effective tool for expediting 
timely compliance 11 violatin1 Fcdml facilities. 

Consistent with EPA November 21. t98S, •Policy on Publicizing Enforcement 
Actions, " (Appendix L) the strategy for EPA press relca.scs on enforcement actions at 
Fedcnl facilities is u follows: 

• Press rclea.scs 1encrally will be issued fer major enforcement actions such as: 
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.: • Significant Compliance Agreements or Consent Orders signed by both panies 
(and approvals of major RAPs where Compliance Agreements are 
unnecessary). 

• Refeml or disputes to EPA Headquanm when agreement cannot be lllCbed at 
lbe Rcsional level. 

• Plqiosed contrlelar listinp and the adminisndve decision co lisL 

All press releases should be done u a pan or communicanons snte1Y which will 
be developed for all EPA enforcement acdons involving Federal facilities consistent wUh 
EPA Order No. 1510.1 "Conmunic:alion Saugy Document .Development" issued April 7, 
1987 and aransmitted by memorandum from the Adminisn.ior IO all EPA Senior Muiaprs 
on June 24, 1987. This order swes that "Communication Strategy Documents will be 
developed for all major actions by the appropriate AA or RA." "Enforcement Actions" are 
included in the definition of Agency actions covered by die Order (See secdon 5 of EPA 
Order 1510.1). At a minimum, these communication s1r1tegies should include provisions 
for notifications to OEA and affected Headquancrs prosram offices u well u a ICDior 
ranking official 11 the affccu:d Federal facility er apncy. 

EPA's decision to issue a press release and die contents of press releases are not 
negotiable with Federal agencies or other regulated enddcs. The publicity of enf'on:ement 
actions against Federal facilities must be consistent with EPA's "Polley On Publlcizin1 
Enforcement Acdons" (OM-46) jointly issued on November 21, 1985 by the Office of 
Enforcement and Compliance Monitoring and the Office of Extemal Affairs; in eddhkMl, in 
the case of c:riminal enforcement actions such publicity must be in accordance with tbc EPA 
1uidance memorandum (0M·55) "Media Relations on Matten Penainin1 to EPA's 
Criminal Enforcement Program" jointly issued by the Office of Enfort:ement and 
Compliance Monitoring and the Office of External Affairs on December 12, 1986. 

B.5 Monitoring Compll1nc1 

The EPA Regional office is responsible for monitoring a Federal facility's 
compliance with any remedial actions and associated schedules wruch have been agreed 10 
in formal EPA enforcement actions. Such Compliance Agreements or Consent Orders 
between EPA and Federal facilities are iracked in the EPA C.Onsent DecRe Tracking Sya:m 
maintained by the Office of Enforcement and Compliance Monitoring. Resional Federal 
Facilities Coordinators in cooperation with the regional program offices, must closely 
review A·106 submissions apinst all Compliance Agreements, Consent Orders. approved 
reme4ial action plans or consent decrees to ensure that projects and corrective actions 
agreed 10 are being requested u scheduled. Compliance monitoring and the A· 106 process 
are funber addressed in Clap~ V. 
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VII. ROLE OF THE STATES IN RESPONDING 
TO FEDERAL FACILITIES VIOLATIONS 

Tbe purpose of this Olapter is to clarify the role of the States in respond.ins to 
federal facilities violations and to highlight seven! aspecu of the Statt/EPA relationship 
that will be spelled out in the State/EPA Enforcement Agreements. This ·Chapter should be 
read in conjunction with Chapter VI, which sets fonh the basic approach and procedures 
·EPA and delegated or approved States will use when rcspondin1 to violations of Federal 
law 11 Federal facilities. 

A. STATE RESPONSE TO FEDERAL FACILmES VIOLATIONS 

States with deleJated or authorized Federal propms have primary responsibility 
for respondin1 to violations u Federal facilities under most of the environmental statutes 
with a few exceptions such as toxic chemical controls under TSCA, and enforcement of 
certain motor vehicle requirements under the Clean Air Act. In addition, u discussed in 
Chapter II.A of this Strategy most Federal environmental statutes require that Federal 
facilities must comply with Federal laws and regulations. but also with all applicable Swe 
and local environmenral requimnents to the same extent u non·Fcdc:ral endues. 

EPA retains pan.llel legal authority and responsibility to enfarce Federal law even in 
delegated or approved Star.es. As a matter of policy, in order to avoid duplication of effon 
where both EPA and States have parallel enforcement authority, EPA enforcement IClion in 
Swes where programs are dele1ated or approved only take place when a State: (1) fails to 
take timely and appropriate action, (2) requests EPA to take the lead or decide that joint 
enforcement action is appropriate, or (3) in other limited circumstances u outlined in the 
"Policy Framework for Implementing Staic/EP A Enforcement Agreements." The remainder 
of this section highlights che following areas concerning State responses to Fcdc:r1.1 facility 
violarions: 

• The u.se of Swe enforcement authorities; 

• Swe enfcrc:ement response following EPA inspections in deleaated Swes; and 

• 1be relationship between EPA and State enfcrcement actions apinst Feden1 
facilities. 

A.1 Us• of Stat• Entorc1m1nt Authorities 

AJ DOced above, most EPA statutes envision that Swes with adequate authority and 
capability will assume operating responsibility for environmental programs, including 
Fcdenl facilities. While the extent of delegation varies from program to program and State 
to Swe. the majority ofEPA's responsibiliry for diz?:ct program adminisiration on a day~ro
day basis including initial obligation for enforcement. has been assigned to the States 
lhrough delegation er authorization. 

States are not subject to the same constraints as EPA regarding enfarcement ICtions 
against Federal facilities. As a result. States generally may excrc:ise a broader range o~ 
authorities and enforcement tools than EPA to address violations at Federal facilities. 
States should use the full range of their enforcement authorities to address Federal facility 
violations to the same extent they are used for non-Federal facilities while meeting the 
requirements of timely and appropriate enforcement response. States are also encouraged, 
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wh1:reve: possible, to pmsue bilateral, negotiated agreements, or consent orders or decrees 
as a.ppropriaie with Federal facilities or Wee pany (EPA/State/Federal agency) agreements 
as <>utlined in Section B.1.c where this would faciliwe compliance. EPA will, however 
dee.m acceptable any Swe enforcement approaches which are 11 least comparable to EPA'~ 
in 1neetin1 &Oils fer timely and appropriate enforcement response. · 

A.2~ State Enforcement R1spon11 Lead Following EPA Inspection 
In Delegated States 

Even where program authorities are authorized or delegated to States, EPA may 
con1duct inspections of regulated entities, including Federal facilities, for a variety of 
purposes including State oversight. response to citizen complaints, u pan of special 
enforcement initiatives, or where required by statute (e.1 .• RCRA Section 3007(c) and 
(d))" EPA generally provides. States wuh advance notifation prior to such inspections and 
1enc:rally inviaes them 10 ~pllt. 

' When violations are identified through such EPA inspections of Federal facililies in 
delegated Staies, EPA will immt-diately contact the State and offer them the first 
opp>rtunity to pursue timely and appropriate response with the involved Federal facility, 
coru>istent with the State's delegated authority. EPA will send the inspection report 
identifyin1 any violations to the Federal facility simultaneously with EPA's sharina of this 
in!01rmation with the Swe. An up-front mutual decision will then be made between EPA 
and the responsible State agency IS co which of them will take any follow-up acdon. U a 
Sw.: is unWilling or unable to me action, or fails to me action in a timely manner after 
initfally agreeing to pursue the case, EPA will take direci Federal action after advance 
c:onsulw:ion and notification of the State pursuant to che Swe/EPA enfcrcanent agreement. 

To the extent possible. arrangements should be made in advance in individual 
Swe1/EPA Enforcement Agreements on the types of situations involving Federal facilities in 
which the State would request EPA suppon or direct action. paying particular attention to 
these:~ situations in which follow-up is required to EPA inspections. In panicular, in the 
case of a State's use of an EPA inspection IS the basis for its own action. EPA and the 
Stau1 should agree on how EPA evidence and expertise will be utilized in taking State 
enfoircemcnt action. How the State uses EPA's inspection report will be up to the Swe so 
long as the state's response to any violations identified by EPA's inspection rcpon are 
addrt:sscd in a timely and appropriate manner. · 

A.3 EPA Involvement In State Enforcement Actions 

Because of EPA's ongoing responsibility to provide technical assistance and 
support to Federal Agencies in achieving compliance, as required under E.O. 12088, EPA 
may need 1D be involved in assisting to resolve noncompliance problems even when a State 
takes the lead in an enforcement action. U' either the Swe or the Federal facility in violation 
requt~ts EPA's involvement. E.PA will participate to the extent determined appropriate by 
aff ccted Regional program division dirccton in consultation with the Federal Facility 
Coordinator. EPA's involvement should focus more on resolvin1 disputeS rather than on 
providing project-level technical assistance ID the Federal facility which c:oWd conflict with 
the state' 5 onsoina en!orcement proceedings. 

As directed in E.O. 12088, EPA has a dury to "make every effon 10 resolve 
conflicts regarding such violations between Executive agencies and, on reqwest of any 
parry, such conflicts between an Executive agency and a State, inienwe er a local agency." 
Howi:ver, in each such case, E.P A's involvement will respect the pcrogatives of the Staie ID 
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pursue independent enf=ement action and EPA will be careful Dot to interfere with State 
enforctment proceedings. EPA will offer both parties its assistance &o J'!Omote a speedy 
molution of identified problems, and communicate fully with both the State 11ency and 
affected Federal agency officials of its responses and sugested role consis&ent with EPA's 
conflict ti imcrcst rules and judicial ethics. 

A.4 Relatlonshlp of Stat• Administrative and Judlclal Citizen lultl · 
to EPA Compllance Agreements 

Usually, when EPA pursues a judicial enforcement action 11ainst a violator, it 
serves u a bar &o funher enforcement action by States or citizen (under cidzeD suit 
provisions provided in most of the statutes) for similar action for the same violalion. The 
Federal EPA enforcement process described for Executive Branch Agencies relies heavily 
on Compliance Agreements, which do not bar State adminisln.tive or judicial actions or 
citizen suits to compel compliance by Federal AJencies. Therefore, when EPA has 
negotiated a Compliance Agreement. as opposed &o issuing ID Order OD consent. it would 
not legally affect the rights of non-parties to the AgreemenL Despite EPA's belief dw in 
the vast majority of cases Compliance Agreements should be a very effective means of 
ensuring a prompt return to compliance, there may be circumstances in which States or 
private citizens choose &o exercise their rights &o take funher enforcement action. EPA 
encourages such non-parties &o the EPA/Federal agency Compliance Apeement ID fully 
consider and use it as a basis for relief sought in their own actions ID seek expeditious 
compliance. h is also for the above reasons dw it is desirable for Sw.es 10 sip Compliance 
Agreements and Consent Orders along with EPA and involved Federal facilides. In 
addition, EPA compliance agreements may contain enforceability clauses which recopii.e 
the rights of states and citizens to enforce these apements throu1h the citizen suit 
provisions of the relevant swutes. 

I. FEDERAL FACILmES IN THE STATE/EPA ENFORCEMENT 
AGREEMENTS PROCESS 

State and Federal roles are defined through ne1otiated multi-year State/EPA 
Enforcement Agreements, which are reviewed annually on a State·by-Swe basis for each 
environmental program. Implementation of these agreements is gWdcd by the EPA "Policy 
Framework for Swe/EPA Enforcement Agreements" (issued June 26, 1984, revised and 
reissued June, 1986), associated national program implementing guidance.. and ID annual 
suidance memo on the enforcement agreements process from the Deputy Ad.minim to 
the Regions. The purposes of these Agreements are: to establish clear expectations for 
what constitutes a 1oocl State or EPA enforcement program through oversi1ht criteria 
specified in advance, to establish clear roles and responsibilities for State and Federal 
enforcement to avoid duplication of effon and use limited resources effecr;ively and 
efficiently, and to ensure effective national reponing of accomplishments. 

1bc Regions have a great deal of flexibility in determining the form of the 
agreements and the internal process for handling the agreements. Some Regions have 
umbrella agreements dlll include all programs in one comprehensive agreement negotiated 
between the RA and the Swe Environmental Commissioner. Other Repons have Jl'OFUD· 
specific agreements with the respective State Agency. To the extent possible, Resions are 
encouraged to incorporate the enforcement agreement provisions into existin1 documenis, 
e.1., grants, Memorandum of Understanding's, State/EPA Agreements. 

The timing of negotiations/reviews of the agreements depends on the vehicle chosen 
and the Region or State planning cycle. Regional program staff should consult with the 
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Fclderal Facilities Coordinator in lhe development and ne1otiation or the Enfo~ment 
Apements. 

While mosi aspectS of the Agreements pertain equally to Federal and non-Fedenl 
faidlities, this Olapier focuses on how Feden.l facilities should be explicitly addressed in 
th1~ State/EPA Enforcement Acrccmcnts in three of the areu covered in the Policy 
Framework: clear ovenighc criteria. criteria for direct Federal action, and advance 
nocification and consulwion. 

8 .. 1 CLEAR OVERSIGHT CRITERIA AND OVERSIGHT APPROACH 

There are seven general criteria mentioned in the Policy Framework and COYaed in 
various forms in program ,mdance: 

B.,• .a Identification of and Priorities for th• Regulated Community 

States will be expected to have included Federal facilities in their inventories and 
pn>gram information systems, appropriately identified as such through the use of usiped 
Federal facility m numbers. The Federal Facility Coordinator will make the information 
avtlilable to the State on the different types of Federal facilities usin1 the FINDS 
information syscem. As pan of the enforcement agreements process, EPA Regions and me 
Suu will review any special needs for identifying and crackin1 Federal facilities. 

B.1 .b Clear and Enforceable Requirements 

Requirements established through permits, compliance a~ts, adminisndve 
orclers, and consent decrees should define in enforceable terms a timetable for Federal 
facility remedial actions. In particular, EPA and the States need to assure chat Federal 
facilities have permits that arc current If there are permitting problems II Federal facilities, 
Re,gions and Scates should develop a strategy for addressing them as pan of the annual 
work plan negotiations process, consistent with national program permimng scrasegies. 
where applicable. 

B:l .c Accurate and Reliable Compliance Monltor~g 

EPA and the Swe will review the planned inspection schedules for the coming year 
for each program to ensure tbal Federal facilities are inspected 11 required frequencies. 

EPA will assist in resolving any particular problems of access to facilicies tha1 the 
States may be encowitcrin1. including instruetions on bow to obtain security clearances, 
where necessary. 

8. ·1.d High or Improving Rates of Continuing Compliance 

As part of each media program tracking system. administering agencies should 
nc:k the progress of rctwning Federal facility significant violators to compliance. To 
ensure broad Federal facility compliance, the States may be asked to participate in wge.tcd 
initi:&tives in compliance monitoring and enforcement for Federal facilities of specific 
agencies Cl' by facility type. 
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1.1.1' Timely and Appropriate Ent orcement Response 

Swes are responsible for ta.king timely and appropriate enforcement IC1ion, u 
described in Chapter VI. EPA Regions and States are to racb agreement on adapting 
national definitions of appropriate enforcement response and timeframes to state-specific 
aucboriaes and procedures. Regions and Scates should discuss the enforcement approach 
the State generally plans to use for mponding to Federal facility violatiOns. 1bey lbould 
also reach agreement on any differences in procedure that the Swe plans to use, if any. dw 
·are different from chose used for non-Federal facilities. For example, the Region and S~ 
should discuss any upfront agreements che Seate wants to make about eating enforcement 
action based on an EPA inspection (e.g., for statutorily-required EPA inspections of 
Federal TSD's in RCRA), and agree on bow Federal or Scare evidence and expertise will be 
used in taking such aciion. 

8. ,.f Accurate R1cordk11plng and Reporting 

In order to suppon an effective program, administering igencies must have timely, 
complete, and accurate information on Federal facility compliance swus and enforcement 
actions. States should repon Federal facility compliance data IS pan of each program's 
reporting measures and commitments (e.g., SPMS and program-specific system). Tiie 
Regions should also request States to provide different information on Federal facilides 
compliance status if mutuaJ a~nt can be reached as pan of the Starr.IEPA enforcement 
agreements process. EPA is especially interested in receiving copies of State enf=ancnt 
actions ai Federal facilities. 

1.2 DIRECT EPA ENFORCEMENT 

EPA will take direct Federal action principally where a State is unwilling or unable 
to take "timely and appropriate" enforcement action, or where che State asks EPA to join in 
or take enforcement action. To the extent possible, arrangements should be made in 
advance, IS pan of the enf orccment agreement. concerning the types or situations in which 
che State would request EPA to take~ enforcement action to address Federal facility 
violations. 

B.3 ADVANCE NOTIFICATION AND CONSULTATION 

As pan of the agreements process, Regions and Swes arc to agree in writing IS to 
who, how, and when EPA will notify and consult with che State agency in advance of 
Federal inspections and enforcement actions. Federal facilities may involve a greater or 
different need for coordination between Swes and Regions than non-Federal facilities, 
particularly where the Federal facilities request EPA technical assistance or where EPA is 
required to conduct an inspection (e.g., under RCRA). Because Federal facilities 
compliance problems are often of a multi-media nature, it may be appropriate ID arrange a 
single point of contact in a State, statewide or in a particular program. for Federal facility 
issues. 

1be advance notification and consultation protocols in the State/EPA Enforcement 
Agreements should inCOfl>Ol'1.tc any of the above-mentioned rypes of special arrangements 
necessary for Federal facilities. · 

The Fotocols should also address how the State will be involved in the review of 
Federal agency A· 106 submissions, and include plans for an annual review of panems of 
compliance problems at Federal facilities in the State. 
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VIII. EPA ROLES AND RESPONSIBILITIES 
FOR PROGRAM IMPLEMENTATION 

The Federal Facilities Compliance Program is a multi-media propam requirin1 
close coordination and cooperation among all involved parties. The purpose Of this 
Chapter is to clarify the roles and responsibilities of EPA Headquarters staff IDd the 
Regional offices for implementing the Federal facilities propm and this SnreJY. This 

·Chapter is necessary in order to ensure implementation and integration of all elements of 
this strategy into the various media programs and EPA's overall internal mana1ement 
systems. 

1be EPA wks for ensuring Federal facilities compliance are divided between the 
Regional offices and Headquanen staff. Coordination among both staffs is necessary to 
ensure that this Sirategy is executed consistent with national and program policies, 
protedures, and guidance. Therefore, this Chapter bas been divided mto the following 
sections: 

(1) Regional office staff· This section addresses the roles and responsibilities of the 
Regional Administrator, Deputy Regional Administrator, Reponal Counsel 
Regional Program Staff/Division Directors, and Regional Federal Facilities 
Coordinaiors for implementing various aspects of the Suuegy. 

(2) Hcadquanen offices • This section describes the roles and responsibilities or dlose 
Headquanen offices that have cena.in responsibilities forcoon:linat:in1 and woddni 
with the Regions on Federal facility activir:ies. 

Responsibilities for implementing key strategy feamres such as identificadon of che 
regulated community, technical assistance/ training, compliance monitoring. involvement in 
the A-106 review process, and participation in the dispute resolution process are described 
for Headqu.ancn and Regional program offices and scaff. 

A. REGIONAL OFFICE STAFF 

The f ollpwing section describes the roles and responsibilities of the Regional office 
staff with regard to the Federal facilities program. See Exhibit VID-1 at the end of &his 
Chapter for a diagram which depicts these Regional relationships. 

A.1 Regional Administrator 

The Regional Administrator (RA) ensures that Agency policies and pidance on 
implementing Executive Orders 12088 and 12146 and the environmental statutes are 
effectively carried out. The RA is responsible for the level of Federal facility compliance in 
the Region through encouragement of and suppon ·ror the Regional Staff in their effons to 
resolve compliance problems a.t Federal facilities. The RA will formally refer dispuaes with 
other Federal agencies chat cannot be resolved at the Regional office level within establishtd 
media tirncframes to the Assistant Administrator (AA) for the affected media proJram. the 
AA for External Affairs and the AA for OECM. These referrals will be signed by the 
Regional Administratcr. 
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A.:2 Reglonal Administrator/Deputy Reglonal Administrator 

1be RA or Deputy Regional Administrator (ORA) defines the following based on 
intemal Reponal operating procedures consistent with me guidelines in &his IU'llel)': 

(11) Involvement of Regional Counsels and the role of Program Divisions in the 
issuance of enforcement actions and negotiations of compliance ap-eements for 
Federal facilities; 

(l'>) The process for evaluating inspection schedules for Federal facilities and 
opponunities for multi-media inspections and the respective roles of the Program 
Divisions, Environmental Services Divisions (ESD's) and Federal Facilities 
Coordinasors in dUs process; 

(~) Designation of RcgiOnal staff' responsible for signing Compliance Asreements. 
' NOV's, Consent Orders, etc., for Federal facilities violations: 

. 
(ell) Assurance that Regional program reviews/audits of delegated Seate pro~s 

include a review of the State's progress in addressing Federal facilities 
compliance problems and ensuring dw Federal Facilities c.oordinatars arc informed 
and uivolved in these reviews; 

(e) Responsibilities for Regional review of Federal agency A-106 submissions and 
coordination with Swes on che A· l 06 prcc:ess; and 

(f) Assurance lhat Federal facilities complianc:e is specifically addressed in Scatt/EPA 
enforcement apecments. 

In appropriate cases where agreement c&Mot be reached in me ne1otiation of 
Compliance Agreements or Consent Orders with Federal facilities, Regional staff should 
escaliue unresolved issues lO the RA/ORA for resolution within media specific timely and 
apprclpriate timcframes prior lO issuance of a proposed Order. The RA/ORA may then 
choo!IC to contact an eqwvalent level official at the involved Federal agency to aaempt U> 
resolve mnaining issues. 

A.~ Reglonal Counsel 

Upon request. the Regional Counsel provides legal advice to the RA. lhe Federal 
Facili1dcs Coordinaur, and the Regional media progrm staff on: 

f) Deiermining the compliance swus of Federal facilities; 
~ EvaJi11ring the ~ency of data supporting compliance determinations; 
C) Ne&otia.tin& agreements on solutions to compliance problems; 
• Resolving compliance disputes with Fedm1 facilities; and 
• Reviewing draft Compliance Agreements and Consent Orders for their legal 

sufficiency and consistency with Agency policy. 

Each Region should clearly identify the role or the Regional Counsel in che Federal 
facilities compliance process. It is imperative, however, that the Regional C.ounsel consult 
with OECM ·and Hcadquaners Office of General Counsel on questions of national 
signi.fii:ancc concerning ~enJ facilities. 
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A.4 Regional Program Staff/Division Dlr1ctor1 
~ 

Each Resion is responsible for designating a staff person to serve IS the primary 
point of contact for the Federal Facilities Coordinators to deal with on media-specific 
=~ facilities compliance issues. This designee also is responsible for the followin& 

VIQCS. 

ltknti/ying tlae Regulated Commwaity ·Ensure dw Federal facilities data in pmpam 
·information systems is maintained through the use of a suppon identification code for 
Federal facilities. 

Teclll&lcal Assisiancefl'rainlng ·Assist Federal Facilities Coordinators witth their Relional 
multi-media technical program workshops for Fedcnl facilities in their Region. In lddicion. 
provide the Federal Facilities Coordinator and OFA, at the beginning of the fiscal year, 
with &he pror,m's annual craining plan and notify the Federal Facilities C!oordinaror of all 
program U'alning courses and workshops which will be open to Federal facilities in die 
Region. On a quanerly basis, notify the Federal Facilities Coordinator of availability of 
spaces for FedmJ facilities panicipancs. . 

On-the·job D'aining opp«tUnities should be considered for officials of other Federal 
asenc:ies where feuible, in cooperation with Regional Federal Facilities Comdilwor. 

Compliance Monlloring • Ensure dw Federal facilities are receiving the nquind number of 
inspections for programs where EPA bas &he lead. This includes conducting at least die 
same perceruage of program oversight inspections for Federal facilities IS is done far other 
facilities in deleJ&ted or approved states. The Regional media-program contact should 
provide &he Regional Federal Facilities Coordinuor with copies of all EPA inspec:tion 
repcxu of Federal facilities. 

State Ovtrsigltl ·Develop and negotiate the Seate/EPA Enforcement Agreements in 
consultation with the Federal Facilities Coordinaior and ensure that 11 lcast the required 
number of inspections of Federal facilities are being conducccd in delegaled or authariz.ed 
States. 

The Regional media-contact should ensure that a sepuate component in the 
Regional reviews/audits of delegated propams is included on State handling or Federal 
facilities compliance problems. This insert should be developed in consulwion with che 
Federal Facilities CDardina&cx'. 

Rupondlng to Violations· At the beginnin1 of the fiscal year and periodically IS required 
by the program. the Regional media-contact in coordination with the Rclional Federal 
Facilities Coardina.tor, identifies chose Federal facilities in significant noncompliance and 
followin1 media·prosram Scrate1ic Plannin1 and Management System (SPMS) 
requirements, repons program actions against 1the identified Federal facilities Si~cant 
Noncomplic:n (SNCs) to Headquarters. Also, works with &he Federal Facilities Coordi· 
nator to esablish quanerly Wpts fer Federal facilities inspections. 

Following consultation with the Regional Federal Facilities Coordinator, the 
program offices are Rsponsible for issuing NOV's. Compliance Agreements, and/or 
Consent Orders, where appropriate, for Federal facilities violations within &he time ~s 
established in program-specific timely and appropriate guidance. Progra.in Div;is1on 
Directors have the responsibility for sign-off on Federal facilities NOV's.. Compliance 
Agreements and Consent Orders in most Regions consistent with the delegations of 
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~thoricies for their respective media Federal Facilities Coordinaton should be notified by 
Division~ prior co issuance of any enforcement accion ro a Federal facility. For any 
dinputcs formally referred to Headquane:rs under the RA's signllt\ft, the procram offices 
In) responsible for fmmulating rcrc:rral packages, in consultation with the Fcdenl facilities 
~ordiiwor. . 

Where there is coniractor or other private pany involvement at a Federal facility 
<~·lJ., GOCO's), the program office must ensure that other panics receive a ~y of any 

•em0rcemcnt action sent to any of dle involved panics. . 

lmolYDMnl ,,. A·106 Review Process • Another responsibility or the Regional media· 
p!l'Dgram contact is to review all Federal agency A-106 submissions and provide comments 
IC the Federal Facilities Coordinator on media-related pollution ab: ~ment projects in lbe 
areas of engineering, timeliness, and cost to ens\D'e lhat propose.; projects have been 
appropriately designed and adequately funded to meet compliance requirements. In 
addition, Regional media-program contacts must work with the federal Facilities 
Ooicndinator on identified media program priority areas that should be targeted for A-106 
projects by Federal agencies. 

As requested, media-program contacts should participate in on·site preliminary 
1>lMnin1 and desicn review conferences for sicnificant projects whh the Federal facilides 
Coordinator. 

Conrenl Decree Tracking System • In consultation with the Regie>W fcdcra1 Facilities 
Coordinator, media-program contacts will report to HQ,()ECM on the scarus of compliance 
with the schedule and actions agreed to in an EPA Compliance Agreement or Consent 
Ordt2' with Federal facilities.. following guidance on the Agency's Consent Deaee Tncking 
Sy.sti!m. Items reponed should be consistent with SPMS requirements for consent deaees. 
(Thi1• is consistent with the guidance on "Consent Decree Tracking,"' Memorandum from 
Alvii:i L. Alm. Deputy Administrator, dated August 15, 1984.) 

A.5 Aeglonal Federal F1clllt11s Coordinator 

The Federal Facilities Coordinator is responsible for coordination with Regional 
program offices on implemenwion of Federal facilities compliance activities in the Regional 
offic(!. The Coordinator also is the Regional liaison with the Office of External Affairs 
(OEi~) and serves a.s the primary point-of-contact for EPA wir.h all Federal agencies in the 
Region on environmencal compliance mauc:s. Duties of me Coordinascr typically include: 

e Ensuring dw cbe Regional staff' are knowledgeable on guidanc:c issued by OEA; 

~ Ccadinating and quality assurance or Regional A· 106 reviews; 

() Monitoring actions being taken by the Regional smff to resolve compliance 
problem at Fede:al facilities; 

" Coordinating negotiations or Compliance Agreements; and 

" Providing data to OEA on the compliance swus of Federal facilities locarcd in the 
Region. 
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Besides those duties mentioned above, the Federal Facilities Coordinator has specific 
ftspoMibilities for implementing various aspectS of this Strategy and the Federal facilities 
program u highlighted below. 

IMnlifyiltg IM Regulaud Community· Regional Federal Facilities C.oordinaton ttgularly 
identify Federal facilities infonnation, by type of facilhy, (i.e., 0000, OOCO, POGO, 
etc.) in the Facility Index System (FINDS) information system. Dm..for this System is 
provided by Regional program offices and States in order 10 track the c:ompliancc 11UU1 of 
Federal facilities. In addition to identifying the regulated community via FINDS data, all 
Coordinators should develop a name list for applicable media programs of chose Federal 
facilities minor sources considered to be environmentally si1nificant (limited to no more 
than to 1~ of all minor sources per program) and monitor the compliance status of dlese 
sources. Besides maintaining the list of minor sources. they also track those facilities 
which are the most environmentally significant in each Region. This list is updated 
annually in consultation with media program m.ff. 

Te~IWcal Assinan&e!Training ·The Federal Facilides Coordinatcrs are tasked 10 conduct at 
le&sl one Regional multi·media technical program workshop annually for Fedenl facilities 
in their ReJion with usistance from program offices. In addition, they invite Federal 
agency enVU'C>IUDental penoMel in each Region to bimonthly mectinp 10 discuss new and 
upcomin1 propam. 1eneric compliance problems, ecc. 

The Coordinator serves u lhe Regional clcarinpouse for information ncbanp 
with Federal agencies on new Rgulations, policies, etc. They also idendfy appropriate 
EPA U"lining courses and workshops for the Federal agencies and in coordination with 
media program offices and conduct compliance program assistance visits 10 facilities to belp 
them with ovc:rall environmental program practices and managemmL 

AJ pan of their technical usistance role, Federal Facilities Coordinators provide 
Federal agencies usistance with designing environmental auditing prosrams through 
craining, workshops, guidance manuals. etc. 

Complianct Monitoring· Federal Facilities Coordinaton work with Regional program 
offices and Environmental Services Division (ESD) to establish quanerly 11.rgets for 
Federal facilities inspections and schedule multi-media inspections. u approprWe. As pan 
of this eff on. the Coordinators provide ESD annually with a name list of Fcdc::ral facilities 
that are appropriate candidates to receive multi-media inspections bued upon their 
environmental significance in a number of media program areas. . 

Pan «their compliance monitoring tasks involve ooordinalion with program offices 
prior 10 neaotia.tions with Scates on the State/ EPA enforcement agreements to decide on a 
mutually ..-:c:eptable approach ID receive compliance and inspection data on Fcdm1 facilities 
from delepied or approved Scates. 

/nvolvemtlll U. A-106 R~iew Process· Coordination of the Regional office review of 
Federal agency A·106 submissions is overseen by the Federal Facilities C'.oordinaton in 
accordance with national guidance provided by OFA and OMB. The Coordinaton work 
with the program offices in evaluating the adequacy of proposed projects in the ~ of 
engineenng, timeliness and cost to ensw-e that the projects have been appropnately 
designed and adequately funded to meet all compliance requirements. The Cocxdinaurs ~ 
responsible (or final quality assurance of Regional Rviews and for the timely submission 
of ma.terials to OF A. · 
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Copies of the A· 106 submissions are provided by the Coordinators rie Swes in 
Jar1uary ot each year for their review. Once the Scates receive their copies, the 
Coordinators conduct an annual meeting with appropriate State represenWives to discuss 
their comments on A-106 projects as well as any identified Federal •&ency panans of 
noncompliance. 

Federal 14encies are informed of selected annual program Jniority areas toward 
which A· 106 projects should be m1eted. Federal Facilities Coordinators wort with the 
·•aencies to ensure that ·A·106 projects are proposed for facilities with compliance 
problems. 

federal Facilities Coordinators are available to participate in preliminary planning 
and design review conferences on significant projects at Federal facilities, as appropriate. 
They may also request media pypam technical assisiance when necessary. 

·· .. >:·~ 
ReSponmng to Violmions .·At the beginning of the fiscal year, in coordination whh the 
Regional program offices. the Regional Federal Facilities CoordinllOl'S identify the names 
of those Federal facilities in significant noncompliance. They assist with negotiations of 
Compliance Agreements between EPA media programs and involved Federal agencies so 
resolve identified compliance problems and violations. As pan of this process, dle 
Coordinator may infonnally notify the Fedml facility of idendf'ied violations followin1 an 
EPA inspection and prior to issuance or written notification of violation. The FFC should 
initi11e informal notification process after first consultin1 with the affected media propam 
offices. 

Dispuit Rtsolurior& Procus ·As described in Otapter VI, Federal Facilities Coordinators 
may informally request Headquanet's OFA assistance in resolving disputes ai any point in 
the Federal facilities compliance resolution process. They also will assist the program 
office in developing refcml pa.ck.ages for disputes formally refemd co Hcadquaners under 
the Regional Administrator's signature. 

Con.stnz Dtcrtt Tracking· Each CocrdinaUJr provides the program offices assistance with 
cracking the status of EPA Compliance Agreements and Consent Orders with Federal 
facilities for reporting to Headquaners and input into the Agency's Consent Decree 
Trac:lcin1System. . 

B. HEADQUARTERS OFFICES 

The following Headquarters staff have certain responsibilities for working with the 
Regions on Federal facilities activities, resolving compliance problems, and developing 
policy and JWdancc: 

• Program Offices; 
• OEA,ljf A:, 
• OEQ.i; 
• OGC: and 
• Office of che Adminisaaur. 

See Exhibit VID-2 at the end of this chapter for I diagram depictin& these Hcadquaners 
rclationshi ps. 
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B. 1 Headquarters Program Offices 

In order t.() fully implement this Sntegy it is critical dw the prosnm offices work 
with OFA co ensure that media-specific re1ulations, policies and guidance, and Federal 
facilities compliance pidance are mutuall1 consistent and address Federal facilities 
compliance issues where appropriale. Also, it 11 imponant dw the propam offices: 

• Meet with OFA periodically ID idendfy and discuss 1encric complillnce problems ll 
Federal facilities. . 

• Continue to provide OFA with speakers. documents and other assistance for lbe 
monthly meetinp of the EPAIFederal Aaency Environmental Roundlable. 

• Ensure that Headquaners evaluations of ReJionil proarams address federal 
facilities compliance and dw propmn offices report &be results of &hese eva111•rions 
IDOFA. 

In addition to these 1eneral responsibilities, Headquanen program offices are wked ID 
ensure that specific initiatives of this Strategy are lllte&l"lted propam-wide u discussed 
below. 

ldenri/ying the Regldtued Communiry ·Program office stafF will maincain current Federal 
facilities data on progrmi information systems and data bues for tracking purposes based 
upon input &om Regions and Swes and ensure dw proper Federal facilities idenlificalion 
numbers are included for all appropriate sources. 

Compliance M ol'liioring • Headquanc:rs program office staff will ensure dw the required 
number of Federal facilities inspections (of majors, etc.) are being conducted annually by 
Regions and the States, as appropriate. Headquaners will verify that the Regions are 
conducting at least the same number of oversi&ht inspections for Federal facilities as for 
ocher facilities in delepied Swes. 

Dispuu Ruollllion Procus • 1be involved media program office shall have the lead in 
resolving disputes referred to Headquaners. in cooperation with OFA and OECM. Each of 
the Hea.dquaners program offices shall provide technical advice and assistance in the 
resolution of disputes upon ref eml from the Region. Headquarters media program offices 
shall notify OFA and provide copies of any Federal facility disputes which have been 
referred co &heir offi=, cUher fcrmally er informally. 

Complionct SllJtistics • Headquaners program offices will woit with OMS£. OECM and 
OFA to improve the quality of Federal facilities data currently in EPA's various 
Headquaner and Regional media 11'1Ck:ing and inf onnation systems. Program offices will 
periodically review their definitions of "majors" to ensure that Federal facilities are 
adequately addressed. In addition, appropnate offices will issue suidance requiring 
Regions and States to code input data into existing traeking and information systemS with 
Federal facilities indicators and identification numbers as appropriate. Periodic 
management repons for the federal facility subset of regulated sources for submiaal to 
OFA will be prep~ by program office staff, as rcquesu:d. 

lnvolviment in A·/06 Reviiw Process • Review of Regional program staff A-106 
submissions by the program offices is necessary to ensW"C that media program priority 
are.as are reflected in proposed projects and to identify compliance problems. All program 
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offices should meet annually with OFA to update media propmn priority areas dw AR to 
be lddRssed by Federal agencies through the A·106 p1ocess. 

Dev1loprMnt of Pollq and Guidance • Media-specific policies and pidance will be 
developed by appropnate program offices. These policies and guidances should, where 
appropriate, address implementation of program requirements by Federal agencies. Upon 
request by the media program office, OFA can coordinate Federal 11ency review and 
ccmment on media pro~ documents. . 
8.2 Office of External Affairs/Office or Federal Activities 

OEA/OFA is responsible for ensurin1 effective implementation or Section 1-6 of 
Executive Order 12088 which s~ifies the administrative procedures IO be used in 
resolvin& compliance problems at Federal facllides. OF.AIOFA also chairs che EPA 
S&&ndinl Committee on E.O. 12088. 

OE.A establishes applicable Agency policy and ruidelines on Peden! facilides 
compliance in consultation with OECM. OGC and the Headquanen program offices. 
Implementing operating ,Wdance for the Reaional Federal Facilities Coordinators is 
developed and issued by OEAJOF A. 

OFA conducts annual audits (i.e.., the FARES review) of Regional Fcdcra1 flcilides 
prosrams to ensure _proper adherence to national fUidance, tboroup coordinadon with 
Regional program offices, adequate and ongoing uswance to Federal 11encies, and OYaal1 
consistency of &be program widt this SD'ltegy. 

OE.A is the principal point-of-contact with the national offices of other Pederal 
apncies through the EPMedenl Agency Environmental Roundcable. 

OEA assists affected Headquarters program offices in resolving Federal facilities 
compliance problems which the Regional offices escalate for dispute resolution. In 
addition. OEA actively participates in Agency strategic planning and management S)'Stems 
to ensure Fedcnl facilities compliance concerns are being incegraicd into program pnmities 
and plans and provides analysis of panems of Federal facilities noncompliance to program 
offices on an annual basis. 

Periodic: repons on the compliance status of Federal facilities are prepared by 
OEAIOFA for adminisU'ltive purposes. A quanerly repon identifyina major Fcdcral 
facilities which are not meeting substantive pollution control requirements is produced for 
the AdmirliJU"ltor. The Federal agencies are provided. semi-annually, with a listin& of all 
non<amplying facilities under their jurisdiction. A similar report is submitted annually tlO 
the OMB. This OMB repon will be expanded to include information on the compliance 
status of all Fedcn.I facilities. In addition. OEAIOFA conducts annual meetings with 
Headquanen office.. of other Federal agencies to discuss identified pauems of 
noncomplia.ra Other OEMJFA Fcdm.l facilities ~bilities arc addrcssc:d below. 

Identifying tl&t Regulated Communiry - Coordination with Headquaner program offices 
and the FINDS office is done by OEA/OF A staff. to ensure that program information 
systems have adequate and cumnt information for ira.ck:ing Federal facilities compliance 
IUtus. 

TtclWcal Assistaltctffrail'ling • OEAIOFA conduct monthly meetings of the EPA Federal 
Aacncy Environmental Rounduble f cr top Federal agency officials io CJtchange inf ormalion 
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te~ poU?es, etc. Participation of program office staff' is solicited reautarly 
mee~p. 

Cunently, OEAJOFA is implementinf a comprehensive system for technical 
..ance, ni.nin& and information transfer in cooperation witlll propmi offices and 
aw Fedaal Facilities CoonWwors. 

OEA/OFA serves as a national clearinghouse for oppommides for other Federal 
cy PU:U!tation in EPA training courses and workshops, and technical assistance 
ices av · le from the National Enforcement Investigations Center (NEIC) and che 
ce of Research and Development (ORD) labs. Also, ensures that all of the EPA 
ines are a=essible to Federal agency pc:rsonneL 

OEA/OFA COCl'dinates extensively with the Office o( Administradon and Resources 
aaement (OARM) in rhe planning and develOP.ment of rhe EPA Training Instimre to 
re opponunities are available for Federal facilities participants. Also, coordination 
OECM on che development of the basic inspector nining .course occurs for the same 
ose. 

Federal a~ncies are encouraged to implement envi:ronmenw auditinJ programs and 
"°FA provides assistance in designing and establishing such programs through 
:shops. manuals, ,Wdance. etc. 

uu Resolution Process • When requested by Regional prognim staff', in consulWion 
&he Federal Facilities Coordinator, OFA will provide informal &JSisiance by wortdng 
:"volved agencies' parent offices to anempt to resolve disP.ures. Such assistance 
~working with the parent agency of the noncomplying facility, where ~priate, 
~that funds are made available to correct identified violations as expeditiously as 
~·er to seaft the coopention of a recalciD"lnt facility manager. 

Aftt:t the RA has tried but been unable to resolve disputes within established media 
frames, the cases are formally referred jointly to Headquarters media program office, 
Mand OFA for resolution. Upon receipt of the referral pactage, OFA or the media 
iam office will notify the RA in writins of cheir receipt of lhe package. 

OEAJOFA may assut in negotiations of a mutually acceptable solution between 
media programs and the official responsible for environmenlll compliance maners at 
iea.dQuancrs of the parent agency. If &his effon fails, within a maximum of 90 days 
~ tor the affected media program office escalates the problem to the EPA 
misnsar fer resolution. 

OPA will develop and maintain a system for notifying the Regional Administrator 
ma.Uy on a monthly basis and formally on a quanerly basis on the swus of those 
ra1 flCilities ICtioDs formally referred to Headquanen. 

!venwnt l11 A·l06 Review Proctss • OEAJOFA is wked to coordinate the Agency
review ·of Federal agency A·106 submissions via the Pollution Status Repon and 

Jee the annual report to OMB evaluating proposed projects for use by OMB in budget 
w process. 
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B "3 omce or Enforcement and Compliance Monltorlna 

OECM advises the Administrator, and OEA, and provides guidance to the Resional 
Ofrices on pnenl enforcement and compliance policy issues relaring to Federal faCilities 
includin,: 

• Detaminin1 che compliance status of Federal facilities; 

• Assessin& the sufficiency data supponin1 ~liance decermiswioas; 

• Conducting negodations of agreements on solucions to ~mpliance problems; 

• Resolvin& compliance disputes wUh Federal facilities; 

• Assuring that~ facilities compliance cff'cns suppxi national 
compliance and enforcement objectives; 

• Devclopin& (with OFA and media programs) compliance and emormnnit 
IU'l!eiY ,wdance for Federal facilities; 

• Coordinating and overseeing the State/EPA enf'Cl'Cement apemerm proc:ess; 

• Maintaining the Agency consent decree srackin1 system. includin1 tnckina of 
Federal facilities compliance agreements; and 

• Conducting follow up on possible crimi.na1 vioWioas. 

OECM also provides assistance and expertise in the use or alternative dispute resolution 
pr'OC(dures for resolving compliance problems 11 Fcdc:n.l facilities. 

B.4 Office of General Counsel 

OOC provides legal advice and usistance to the Adminiscn.tor, OEA. media 
program offices and the Regional counsels on legal matters and interpretations rellled to 
Fcdcal facility compliance with the environmental scatuces. OOC mo plays a majoriole in 
resolving intcragency legal disputes and in making referrals co ch~ Depanment of Justice 
~Executive Order 12146 when necessary. 
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{~Ta~ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
\ ,I WASHINGTON, D.C. 20460 '•,..,,le; 

liAR 1198~ 

MEMORANDUM 

ooir.c Of 
lllfOllCtMl:llt MID 

COllPLIAW-'~ 

SUBJECT: 

FROM: 

Headquarters Revie~~:~ckingl'f .Civil Referrals 

Courtney M. Price (},-:-ff-.'"'"' 
Assistant Administrator 
Off ice of Enforcement and Compliance Monitoring 

TO: Regional Administrators 
Regions I-X 

Regional Counsels 
Regions I-X 

Associate Enforcement Counsels 

The Off ice of Enforcement and Compliance Monitoring is 
committed to working cooperatively with Regional Off ices to 
track civil enforcement litigation and to generally improve 
management of EPA's enforcement litigation. The following 
procedures provide for expedited handling of case referrals 
which continue to be reviewed by Headquarters and for over
sight of •airect• case referrals. They also clarify roles 
in the management of various classes of judicial actions. 
This guidance supplements and, where inconsistent, supersedes 
previous guidance on review and tracking of civil referrals. 

I. CLASSIFICATION OF REFERRALS 

Four distinct classes of cases· have evolved in the Agency's 
civil judicial enforcement program. Those classes of cases and 
roles in handling each class may be described as follows: 

Class I: Nationally managed cases involving highly 
significant and precedential issues of major 
importance in the particular program, or 
involving ·activities in more than one Region. 
The lead legal and/or technical responsibilities 
in such cases usually rest in Headquarters, with 
assistance from the Regional office(s). 
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Class II: Cases involving issues of significance which 
may be unique or preeedential, or which are 
important to establish or further Agency 
enforcement goals. The lead legal and 
technical responsibilities in such cases 
usually rest in the Regional offices, with 
substantial assistance and oversight from 
Headquarters. 

Class III: C~~es which are significant and important to 
Agency enforcement goals, but which are not 
likely to raise issues which are unique or 
precedential. The lead legal and technical 
responsibilities in such cases rest in the 
Regional off ices. Headquarters involvement 
will be limited to general oversight to ensure 
that Agency policies are followed and that 
cases are being prosecuted in an expeditious 
manne·r. Routine communications should take 
place directly between Regional atto~ney 
staff and the Department of Justice or u.s~ 
Attorneys. · 

Class IV: Cases which may be referred directly from the 
Regions to Department of Justice (DOJ) 
Headquarters pursuant to the September 29, 
1983 letter agreement between Alvin L. Alrn 
for EPA and r. Henry Habicht, II for DOJ 
(copy attached). Direct referrals are 
presently authorized for th~ more routine 
cases in the Air and Water programs. 
Headquarters attorney involvement in those 
cases will be limited to summary review and 
oversight as described herein. Routine 
communications should take place between 
Regional Attorney Staff and DOJ or u.s. 
Attorneys. 

The classes of cases which fall within the Class IV are 
set forth with specificity in the letter agreement between 
Alvin Alm and F. Henry Habicht, II dated September 29, 1983. 
For all other cases, the initial determination of category 
and lead responsibilities will be made by the Regional 
Administrator at the time the referral package is forwarded 
to Headquarters for review. That determination should be 
included as a part of the cover ee~orandum accompanying and 
$Urtanarizing the referral package. Unless the Associate Enfor~ 1 

ment Counsel for the appropriate OECM division disagrees, the 
case will be handled accordingly. Should the Associate 
Enforce~ert Counsel believe that the case has been 
miscategorized, he or she should consult with the Regional 
Adminis·, rator- or the designated Regional enforcement contact 
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regarding the classification of the case or decision on lead 
responsibilities. The Associate will also notify the Regional 
Counsel of the issue. If agreement cannot be achieved, I will 
determine the appropriate classification and lead responsi
bilities after consultation with all relevant parties within 
the Agency. 

After the initial classification of a. case, facts may 
develop or issues arise which will justify a reclassification. 
Either the Associate Enforcement Counsel or the Regional 
Administrator (or the designated Regional enforcement contact 
person) may suggest reclassification of a case or modifi
cation of lead responsibilities. The decision on reclassifi
cation will be made as described above for original classifi
cation. 

II. EVALUATION OF DIRECT REFERRALS 

on December l, 1983 we started a one year trial period for 
direct referral of certain types of enforcement litigation to 
the Department of Justice. The types of civil enforcement 
cases for which I have waived the requirement of concurrence _ 
are listed in a September 29, 1983 letter from Alvin L. Alm to 
F. Henry Habicht, II (copy attached). Procedures for imple
menting the d~~ect referral process were detailed in a 
November 28, lS63, memorandum I addressed to Regional 
Administrators, Regional Counsels and Headquarters staff (copy 
attached). As a point of clarification, it is my intent that 
contempt actions may also be handled as direct ref errels if the 
original case would meet the current criteria for direct referral 

Headquarters will review and evaluate the information copy 
required to be furnished to EPA HeadQuarters when each direct 
referral is sent to the Department of Justice. Associate 
Enforcement Counsels for the programs where direct referrals 
are utilized will prepare checklists which, at a minimum, 
provide for review of the following criteria: 

A. Appropriateness of direct referral 

The case should be clearly within one of the categories 
enu.merated in the September 29, 1983, letter from Alvin Alm to 
F. Henry Habicht, II for which direct referral may be used. 
Contempt actions in cases which fit the direct referral cate
gories may also be hand~ed through direct referral procedures. 
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B. Format of the cover memorandum 

The referral package should include the Case Data and 
Facility Data forms and a cover memorandum which identifies 
and discusses at least the following subjects: nature of the 
case, cause of action, proposed remedy, issues of national 
01: precedential significance, description of consultation 
for case development (including names of Headquarters and 
D<>J attorneys contacted), identification of Regional contact 
ptirsons, and basis for treating case as a direct referral. 

c" Substantive adequacy of direct referrals 

Each direct referral package should contain the following 
e:.ements: 

l. An adequate cause of action; 

2. Description of evidence sufficient to prove the 
violations (copies of documentary_ evidence should 
be attached, if possible, and the person(s) with 
custody of all evidence should be identified}; 

3. Evaluation of pot~ntial defendants and a discussion 
of why the named defendants were selected; 

4. Discussion of State involvement in efforts to 
resolve the violations; 

s. Evaluation of potential defenses and how they can 
be refuted; 

6. Evaluation of issues of precedential significance 
in the case, including a discussion about how the 
positions proposed by the Regional Office are 
consistent with law and national policy: 

7. Description of the environmental harm to be remedied 
or other reasons which justify prosecution of the 
case at the time cf referral; 

e. Description of the remedy to be sought or the 
specific discovery required to establish a remedy 
in the case; 

9. Discussion of ·penalties to be sought (a) if the 
case proceeds to trial and (b} as an initial 
settlement position; and 
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10. Description of attempts made to settle the case, 

problems encountered in settlement discussions, 
end the date of the la&t contact with the source 
owner or other potential defendant. .· 

Within 30 calendar days after receiving the information 
copy of a direct referral the Associate Enforcement Counsel 
will send a copy of the completed checklist to the Regional 
Office, maintaining a file copy to serve as a basis for 
periodic evaluation. 

If a case which is not within the category for direct 
referral is erroneously sent through the direct referral pro
cess, the Associate Enforcement Counsel will prepare a 
response ranging from a simple notice to the Region indicat
ing why the direct referral was erroneous to a withdrawal 
from the Department of Justice. If a case which should have 
been directly referred to the.Department of Justice is 
erroneously sent to Headquarters for concurrence, the 
Associate will, after consultation with the Region, forward 
it to the Department of Justice as a direct referral. A copy 
of the memorandum forwarding the case to the Department of 
Justice will be sent to the Regi~n. 

III. TRACKING ALL REFERRALS IN THE COMPUTER DOCKET 

All civil cases must be entered and tracked in the 
Enforcement Docket System. Guidance on responsibilities for 
docket procedures is contained in memoranda dated April 21, 
1983, November 23, 1983, and Novem~er 28, 1983 (copies 
attached). The following docket guidance supplements and, 
where inconsistent, supersedes those memoranda. 

Each ~egional attorney has primary responsibility for 
updating all cf his or her active cases as part of the monthly 
update procedures. HeadQuarters attorneys will also continue 
to provide infor'ITlation to the system. case Status Update 
reports will be sent en or about the first of each month to 
the Regional Docket Control or Regional Coordinator for 
distribution to the responsible Regional attorneys. By the 
10th of eeeh month, the Regional attorney must see that an 
update is submitted to the Regional data analyst (if the 
Region has one) or is mailed to HeadQuarters Docket Control, 
Bruce Rothrock (LE-l30A). 

As with all referr'als, an information copy of direct 
referrals must be sent to Headquarters, directed to my atten-· 
tion, and must include completed Case Data and Facility Data 
Forms (copies of those forms are attached). The Correspondence 
Control Unit (CCU) will route the package to the appropriate 
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O~CM division, and will give the Case Data Form, the Facility 
D~ta Form, and a copy of the cover letter referral memorandum 
t 1::> Headquarters Docket Control for entry of the case into 
t:l'\e Docket System. Megions with Regional Docket Control should 
give copies of the Case and Facility Data Forms and the 
r1eferral 111emorandum directly to regional data analyst for entry 
i:l'lto the system. Failure to attach those forms may result in 
t.l'\e cases not being entered in the Docket System, and the 
R1egion not receiving credit for the case at the time of 
r1eferral. 

Copies of diri~t referral packages are to be sent aimul
tianeously to the Department of Justice and EPA Headquarters. 
T.l'\e •oate to EPA Headquarters• and the •oate Referred to 
D:>J• shown in the case Docket System will be the date on the 
c1::>ver letter from the Regional Administrator. The System is 
b1eing modified so that direct referrals will be identified 
a:"ld can be separately retrieved from the System. A new 
e·1.Pent for •oate Received EPA Ho• will also be added. This 
event will be used as an approximate date when the Land 
a:'ld Natural Resources Division, Department of Justice, 
r~eeives the referral package and, consequently, when the 
thirty day clock be~ins tq run for determining whether 
Headquarters OOJ or the Q.S. Attorney will have the lead· 
litigation responsibilities as provided in the September 29, 
1983 letter agreement between Alvin Alm and Henry Habicht, II. 

IV. REFERRALS REOUIRING CONCURRENCE 

The review criteria for direct referrals contained in 
this mem~rancum also apply to cases which reqwire HeadQuerters 
concurrence. Rether than incorporating the results of review 
in a file checklist, however, the results will be incorporated 
in the memorandwn that Associates prepare for me recommending 
whether to refer the case to the Department cf Justice or 
return the case to the Region. A copy of the 111emorandum will 
be sent to the Region. If the case represents a type that 
should be considered for direct referral in the future, the 
memorandu::t addressed to 111e should so indicate. 

All settlements require Headquarters concurrence. Thus, 
referrals vhich include a consent decree to be filed with 
the complaint reQuire Headquarters concurrence. Such referrals 
should contain the following ele~ents: 

1. A clear statement of a cause of action: 

2. Identification and discussion of any issues of 
national &iQnif icance; 
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J. Analysis justifying proposed penalties in terms of 
applicable penalty policies; and 

4. An enforceable consent decree vhich (a) resolves 
the violation, (b) is in accordance vith require
ments of applicable statutes, regulations and 
policies and (c) includes an appropriate termi
nation date or specifies aome other process for 
concluding the court's jurisdiction. See •Guidance 
for Drafting Judicial Consent Decrees• (GM-17) 
issued OCtober 19, 1983 for a complete description 
of consent decree requirements. 

V. MANAGING THE CIVIL ENFORCEMENT DOCKET 

Involvement by the Associate Enforcement Counsels in all 
cases, including those that do and do not require Headquarters 
concurrence, will provide a basis for developing national 
expertise and will identify areas where national guidance is 
needed. In addition it will prepare us to respond quickly 
when settlement proposals are submitted for approval. We 
must ensure that litigation is ~xpediti~usly prosecuted, tWai 
national policies are implemented and that statutory require-
ments are scrupulously observed. Whenever Headquarters 
identifies a problem, the Associate Enforcement Counsel 
should communicate with the Regional Counsel and Department 
of Justice. Where quick resolution cannot be informally 
achieved, the Associate should co:'!U'!'\unieate in writing on the 
subject to the Re;ional Off ice and Department of Justice and 
plece a copy of the memo in the Headquarters case file. I 
rely on the judgment of each Associate as to when a natter is 
of sufficient importance that it should be called to my 
attention. 

The Associate Enforcement Counsels will monitor the 
activities of the Regions and the Department of Justice to 
make sure that all cases are vigorously prosecuted after 
referral. Extensive informal discussions and efforts at 
voluntary resolution normally occur prior to referral. We 
should move forward resolutely vhen litigation is required. 
Settlement discussions may, cf course, proceed on a parallel 
track, but they generally should not result in suspension of 
litigation activities. My November 28, 1983 memorandum 
describing procedures for implementation of direct referrals 
specifically requires that I concur in any delay after a 
case has been referred to the Department of Justice. Whether 
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or not the case vas directly referred, the Associates should 
identify and call to my attention any instance vhere the 
government has caused or agreed to delay in the filing or 
prosecution of any c~se without my consent. 

The Associate Enforcement Counsels vill use the 
computerized enforcement docket and other available information 
to monitor the overall litigation effort. ·In addition, they 
and their staf fl will aake periodic visitl to Regional off ices 
to fulfill this office•• oversi;ht role. unless action is 
required to ensure that an Agency policy or a legal reQuire
ment is followed, or that a case is prosecuted expeditiously, 
this off ice will not interject itself into individual Class 
111 or Class IV cases. Headquarters attorneys may, at the 
request of a Regional off ice to the Associate Enforcement 
Counsel, provide assistance, consistent with resource 
availability and other priorities. 

My November 28, 1983 memorandum on direct referrals 
indicates that Regional off ices should obtain Headquarters 
approval for settlement propo$als before they· are fo~warded 
to the defendant. This procedure should apply to to·all 
cases whether or not they were directly reffered. Each 
Associate Enforcement Counsel is authorized to approve 
settlements at this stage, using his or her judgment whether 
to confer with me on critical issues before agreeing to a 
proposal. The Associate will make sure the settlement meets 
the criteria set !orth above for consent decrees, complies 
vith all epplicable p~licies an~ la~s, and is consistent 
vith national progra?T1 objectives. 1 must approve all final 
settlements before they are filed in court. 

Attachments 

cc: Office Directors, OECM 
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MEMORANDUM 

SUBJECT: Guidelines for Enforcing Federal District Court Orders 

FROM: Courtney M. Price f' •· .,-- h-:{J~ 
Assistant Administ~ Enforcement 

and Compliance Monitoring 

TO: Assistant Administrators 
General Counsel 
Inspector General 
Regional Administrators 
Regional Counsels 

Attached please find the most recent addition to the General 

Enforcement Policy Compendium entitled •Guidelines for Enforcing 

•Federal District Court Orders in Environmental Cases.• The 

document emphasizes the very high priority ve attach to preserving 

the integrity of court orders to enable the Agency to maintain its 

credibility with the courts, the public, and the regulated community 

so as to achieve environmental objectives. If you have any 

q~estions concerning this guidance, please contact Glenn Unterberger, 

Director of the Off ice of Legal and Enforcement Policy. He may 

be reached at (FTS) 382-4541. 

Attachment 

cc: Assistant Attorney General for Land and Natural Resources 
Chief, Environmental Enforcement Section, DOJ 



.. 
CU1DEL1NE5 FOR ENFORCING FEDERAL DISTRICT COURT ORDERS 

IN ENVIRONMENTAL CASES 

Pu rp()EL!,! . 

Tli:is guidance emphasizes the importance of ~nforcement of 
Federa,l district court orders that embody either consensual or 
noncol'l,sensual resolutions of environmental enfo&-cement litigation. 
It establishes uniform Agency objectives in preparing for and in 
responding to violations of court orders. The goal of this 
initiative is to minimize the number of violations of court 
orders and to facilitate enforcement efforts when such violations 
are detected. Recently, the Agency developed the Consent Decree 
Tracking System which ~ill provide a centralized data base and 
reporting system to upgrade consent decree enforcement. Ultimately, 
the lists of •significant violators• maintained in each program 
area should include all significant violations af court orders. 

Policy 

E~~ places a very high priority on enforcement of court orders. 
This policy ensures that defendants meet the reQuirements of each 
court ~rder in order to achieve the objectives· of the underlying 
civil ~ction. Moreover, vigorous enforcement of court orders is 
essential to enable the Agency to maintain its credibility with 
the CO'Jrts, the public, and the regulated community, and to achieve 
the de:;ired environmental objective. 

Scope 

This guidance specifically applies to the enforcement of 
decre~~ and nonconsensual orders entered in Federal district 
that lrnmedy violations of any of EPA's laws or regulations. 
also covers the following areas: 

consent 
court 
It 

!/ 

Drafting court orders to ensure enforceability.l 

Selecting responses to violations of consent decrees 
and other court orders •. 

Considering other procedures in implementing an 
enforcement rasponse. 

Additional guidance on drafting enforceable consent decrees 
can be found in Agency policy entitled, •Guidance for Drafting 
Judicial Consent Decrees• (General Enforcement Policy Compendium, 
GM~l7, dated 10/19/83). 
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Drafting Orders to Ensure Enforceability 

EPA should obtain terms that are legally enforceable in 
negotiating a consent decree or writing an order at the request 
of the co~rt. The order should provide for reasonable aethods 
for monitoring compliance with the order's requirements and ahould 
establish adequate incentives for compliance. 

Careful elimination of areas for future dispute can 
facilitate enforceability. Requirements in the order should 
be clear, understandable, and should avoid any possible 
ambiguities. The order should both clearly require compliance 
with the applicable regulations and establish the method or 
~procedure that will be used to determine compliance. In aome 
cases, it may be appropriate ·to specify the pollution control 
technology to be used. In no event, however, should the order 
deem compliance to mean anything but compliance vith the 
applicable legal requirement. 

In every case, the obligation to comply must rest solely 
vith the defendant. Provisions that operate to •excuse• non
compliance, e.g., a force majeure clause, should be narrowly and 
explicitly drawn.2 The order should avoid any ambiguities 
regarding the defendant's compliance obligations associated with 
revisions to the underlying requirements. If the litigants 

.expect future legislative or regulatory changes to the underlying 
.requirements, the court order must clearly establish the procedures 
that would change the order's compliance obligations. The order 
should provide that revision to the underlying requirement does 
not excuse noncompliance with the terms of t~e order unless and 
until the court amends the order. 

The order should establish explicit compliance verification 
procedures. Because inspections are likely to be more objective 
than self-monitorin~, the order should provide authority for EPA 
to conduct inspections at reasonable times. If resources will 
not permit detailed inspections by EPA or State or local 
authorities, some alternative form of compliance verification 
(e.g., self-monitoring, self-reporting, third-party verification) 
should be required. In such cases, the order should require the 
defenda~t to conduct compliance tests at its own expense on the 
basis of the test methods established.in the order. In addition, 

i1 Economic hardship should not be established as a force majeure 
event. Instead, the defendant suffering the hardship should 
petition the court for a modification of the order. See, 
Federal Rules of Civil Procedure Rule 60. EPA should oppose 
such petitions unless the defendant convincingly demonstrates 
extreme circumstances that justify modifications to the order. 
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the order should provide for prior notice to EPA to 
Agency to observe the test or other critical event. 
the order should always preserve EPA'• authority to 
otherwise ~btain information on its own, and ahould 
for inspections by EPA contractors. 

enable the 
However, 

inspect or 
also provide 

Compliance verif icatlon requirements ahould not be more 
burdensome to the defendant than is necessary to determine 
compliance. EPA should carefully review each report that the 
defendant submits to verify that it includes all of the information 
that the order requires. The order should provide that the 
information used by defendants to generate self-reports must be 
retained for a reasonable period of time, and that EPA must have 
access to such information during that period of time. A proviaion 
which establishes that self-monitoring and third party verification 
information is admissible in proceedings to enforce the order is 
highly desirable. 

To facilitate verification of compliance with penalty payment 
provisions, the Regional Off ice must ensure that, at a minimum, 
it receives notice when penalties that are due have been paid. 
The Regional Off ice should maintain organized records indicating 
penalty collection dates. 

It is essential to include in court orders the mechanisms 
necessary to assure compliance vith the terms of those orders. 
Such mechanisms may include stipulated penalties, posting and 
forfeiture of performance bonds or letters of credit, suspension 
of operation, increased reporting requirements, and advance 
approval from EPA for certain activities. Regional Offices 
should determine appropriate mechanisms on a case-by-case basis 
taking into account the factors described below. 

The compliance ~echanisms should be strong enough to deter 
noncompliance by, for example, removing the economic incentives 
for noncompliance, yet flexible enough to deal equitably vith 
tbe possible range of future violations. The force majeure 
clause and prudent exercise of prosecutorial discretion are the 
proper mechanisms for providing flexibility. In addition, the 
compliance incentive provisions should not be excessive although 
stipulated penalties should permit assessments which are large 
enough to take into account that the violator of a court order 
is, by definition, a recividist or a recalcitrant and, therefore, 
in need of more serious incentive to comply. 

T~e order should expressly provide that the compliance 
mechanisms therein are not the exclusive remedies available to 
the government. This type of provision preserves the government's 
ability to seek civil or criminal contempt penalties, specific 
perfonnance of compliance provisions, and such other relief 
as the government may deem appropriate to obtain final compliance 
or to provide adequate deterrence against future violations. 
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Court orders should generally require the defendant to 
maintain and be able to demonstrate compliance for a specified 
period of time after the initial demonstration of compliance. 
This requ~rement ensures that the defendant is likely to remain 
in compliance. Thia provision ahould be consistent with the 
order's termination clause. 

Finally, the order should explicitly state that it ia binding 
on subsequent owners, operators, assignees, and other aucceasors 
in interest in the facility. The order should require that these 
successors, etc., receive notification of the existence of the 
court order. The order should also require notification to EPA 
of any transfer of interest. 

Selecting Responses to Violations of Court Orders 

The primary objectives of enforcement of court orders are to 
correct the violation expeditiously, deter future violations by 
the defendant and by the regulated community, and preserve the 
integrity of court ordered remedies ao as to achieve the desired 
environmental protection objective. Responses to violations 
must be prompt and firm to reflect the importance which EPA 
attaches to the court ordered requirements. 

The government may pursue a range of remedies to address 
violations of court orders. These remedies include specific 
performance of the order's requirements (e.g., through a motion 
to enforce the order), additional specific performance requirements, 
stipulated monetary penalties, civil and criminal contempts, 
contractor suspension and debarment proceedings in appropriate 
cases involving the Clean Air Act or the Clean Water Act, and 
revised or extended compliance schedules (in the limited circumstances 
described below). These remedies may be used individually or in 
combination. 

The government must weigh several factors in deciding upon 
the type and extent of relief to pursue. The chief factors are 
the environmental harm or risk caused by the violation, the 
degree of willfulness or negligence displayed by the defendant, 
the degree of economic benefit accruing to the defendant from the 
noncomplying behavior, any attempts to mitigate the violation, the 
deterrence value of the response, and the likelihood that .the 
response will remedy the violation. It is also appropriate to 
consider the defendant's history of noncompliance and any 
extraordinary costs borne by the public. In addition, and 
as a secondary consideration, the government must assess the 
resource implications of the enforcement response. 
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·All responses must require compliance with the order's 
terms as quickly as possible. This requirement includes initiation 
of postjudgment proceedings to collect civil penalties originally 
imposed in'.' the decree for the underlying violation if the defendant 
baa fai,led to pay such penalties. Collection ahould be for the 
full pe:nalty amount.. 

Re1sponses to violations of court orders typically should be 
more se·11ere than those which the government normally would aeek 
for a c<:>mparable initial violation of a statute, regulation, or 
adminisitrati ve order. Absent a convincing demonstration by the 
defend11~t of mitigating circumstances, the government typically 
should J~ursue signif ican.t monetary penalties unless the violations 
are cle11rly de minimi s. :·· Penalties must remove any appreciable 
economi<: benefit accruing to the violator. In addition to recouping 
economi1: benefit, the penalties should reflect the recidivistic 
or recalcitrant behavior of the defendant. The case file must 
include an explanation of why the case managers have decided to 
pursue a particular penalty figure or no penalty. 

T~e government should seek imposition of specific relief 
beyond (~hat already required in the court order. when necessary to 
provide adequate assurances of future.compliance. Factors to 
consideir in determining the need for such assurances are the lik~
lihood of future violations, the environmental harm or risk which 
a futurn violation would be likely to pose, and the government 
resourcus involved in monitoring compliance with the additional 
requirernents. Examples of further specific relief include more 
stringent reporting requirements, advance EPA approval of relevant 
activit~es by the defendant, temporary or permanent shutdown of 
violating facilities, more stringent operation and maintenance 
obligations, and posting of revocable or irrevocable letters of 
credit or performanc~ bonds. 

Non-nally, the government should avoid agreeing to extensions 
o~ comp:liance schedules without pursuing significant monetary 
penalties. Extensions without penalties typically should be 
limited to cases in which the defendant can prove that the violation 
was caui;ed by circumstances falling squarely within the force 
majeure·clause of the order. Moreover, an extension without 
penaltius is pennissible only if the extension poses limited 
environrnental harrn or risk, and a substantial public interest 
basis elCists for extending the deadline. Extensions of compliance 
schedulf?S must set realistic timetables for compliance aimed at 
securing compliance as quickly as possible. In any event, the 
defendant must continue to otherwise comply with the order. 

The government should also consider the possibility of 
criminal contempt under the provisions of 18 u.s.c. S 401(3) 
in situutions of aggravated noncompliance with consent decrees 
for whic:h punishment is a leQitmate objective of an enforcement 
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response. Factors to be considered in determing the appropriate
ness of criminal sanctions include: (1) the acope and duration 
of the noncompliance involved in the violation of the consent 
decree1 (2) the environmental contamination or human health 
hazard resulting from that noncompliance, (3) the villfulneaa of 
the viola~ion (in a criminal contempt action the governaent auat 
show that the violation was willful and deliberate)r (4) any 
falsification activity involved in the noncompliance (i.e., 
misrepresentation by the party subject to the consent decree 
concerning compliance with that consent decree)r (5) the ability 
of the party that is subject to the consent decree to achieve 
compliance1 and (6) the evidence of motivation for the noncompliance. 

When dealing with deliberate noncompliance with a civil 
consent decree, one is by definition dealing vith a corporation 
or individual that has already gone through less severe enforcement 
actions which have proven ineffective. The potential for using 
criminal contempt should, therefor~, be considered in all 
significant cases of noncompliance with judicial consent decrees 

Other Matters To Consider In Implementing An Enforcement Response 

The government should make every effort to coordinate enforcement 
responses with any governmental co-plaintiff. If no satisfactory 
agreement is possible, EPA must still fulfill its mandate to enforce 
environmental laws. Similarly, the government should give careful 
consideration to the enforcement concerns of private co-plaintiffs, 
particularly regarding final settlements. Even if the private 
party's role is limited to commenting on the settlement, the 
government should carefully consider such comments. 

The government should establish a timetable for responding 
to a violation which reflects the high priority EPA places on 
enforcement of court orders. The timetable should take into 
consideration the nature of the violation, the need, if any, to 
take immediate action, the sufficiency of the available proof, 
and the complexity of the potential enforcement litigation. In 
uncomplicated cases that do not present an emergency to the public 
health or environment and, absent time requirements specifically 
imposed by the court order, the Regional Office should attempt 
to develop and refer the case to Headquarters within 45 days from 
the date the violation vas detected. Headquarters and the Justice 
Department should process cases according to the timetable 
established in the September 29, 1983, agreement between the EPA 
Deputy Administrator and the Assistant Attorney General for 
Land and Natural Resources. 

Any consent decrees and modifications to consent decrees must 
be in _writing and signed by the Assistant Administrator for the · 

. Off ice of Enforcement and Compliance Monitoring and the Assistant 
Attorney General for Land and Natural Resources. Attorneys must 
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make cl~ar to the defendant that the government requires such 
signat~tos to legally bind the United States notwithstanding 
recomment~ations of acceptance of the terms of the document by 
t.he gov1eiicnment. negotiators. 

Th~ policies and procedures aet forth in this document are 
int.ende~ solely for the guidance of government personnel. 
They are not intended and cannot be relied upon to create any 
rights, nubstantive or procedural, enforceable by any party in 
litigation vith the United States. The Agency reserves the 
right to act at variance with these policies and procedures and 
to chang•? them at any time without public notice. 

Cau:z: U0.~ 
Court~~ M. Price Assistan~inistrator for 

Enforcement and Compliance Monitoring 
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tritroduetion 

The following enforcement ~emorandum, which was prepared 
in cooperation with the Office of General Counsel, identifies 
legal principles bearing on the extent to which corporate 
shareholders and successor corporations may be held liable 
for response costs that arise as e result of a release of a 
hazardous substance from an abandoned hazardous waste facility. 
In the discussion ~ection pertaining to each part, the memorandum 
reviews the law on the subject from established traditional 
jurisprudence to current evolving s~andards. Although general 
.rules of liability are delineated, these principles must be 
carefully applied to the uniQue f1ct pattern of any given 
case. 

I. THE LIABILITY OF CORPORATE SHAREHOLDERS UNDER CERCLA 

Background 

~onnally, it is the corporate entity that will be held 
accountable for cleanup costs under CERCLA. In certain 
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ins~~nces, however, EPA may want to extend liability to include 
corporate shareholders. This may arise, for example, where a 
corpo1·ation, which had owned or operated a waste disposal •ite 
at th~ ti~ of the contamination, 1• no longer in buaineaa. 
The mituation may also occur if a corporation i• atill ln 
existt1nee, but does not have sufficient assets to reimburse 
the f~1nd for cleanup costs. There are two additional policy 
reasoTis for extending liability to corporate shareholders. 
First, this type of action would promote corporate responsibil
ity fc)r those shareholders who in fact control the corporate 
decision-making process1 it would alao~deter other shareholders 
in similar situations from acting irresponsibly. Second, the 
establishment of sharehplder liability would aid the negotiation 
proc~ss and motivate r~sponsible parties toward settlement. 

. 
1'raditional corporation law favors preserving the corporate 

entity, thereby insulating shareholders from corporate liability. 
Nevertheless, as will be discussed below, there are exceptions 
to this general principle that would allow a court to disregard 
corporate form and impose liability under CERCLA on individual 
ahar~holders. ~ 

Issu~ 

; 

~'hat is the extent of liability for a corporate share
holder under CERCLA for response costs ~hat arise as a result 
of a release of a hazardous substance from an abandoned hazardous 
wast~ facility? 

Sunun~t;l 

1'he question of whether EPA can hold a shareholder of a 
corporation liable under CERCLA is a decision that must turn 
on the unique facts· specific to given situation~ Generally, 
however, in the interests of _public C(f'IVeniencea fairness, and 
eQuity, EPA may disregard th\·-Cc>rpora~ entity when the shareholder 
iontrc1lled or directed the activities of a corporate hazardous 
wast~ generator, transporter, or facility. 

Discussion 

Eiection 107(a)(2) of CERCLA provides that any owner or 
oper~tor of a facility which releases a hazardous substance 
shall be liable for all necessary response costG resulting 
from auch a release. Section l01(20)(A)(iii) of CERCLA clearly 
states that the tenn •owner or operator• as applied to abandoned 
facilities includes •any person who owned, operated, or otherwise 
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controlled activities at such facility immediately prior to 
such •bandonment• (emphasis added). 

In addition, Sections 107(1)(3) and 107(&)(4) of CERCLA 
impose liability for response costs on any person vho arranged 
for the disposal or treatment of a hazardous substance (the 
generator), as vell as any person vho accepted a hazardous 
substanc~ for transport to the disposal or treatment facility 
(the transporter). 

The term •person• is defined in CERCLA Section 101(21) 
as, inter alia, an individual, firm, corporation, association, 
partnership, or commercial entity. A !shareholder may exist 
as any of the forms mentioned in Section 101(21). Therefore, a 
shareholder may be considered a person under CERCLA and, conse
quently, held liable for response .eo1ts incurred as a result 
of a release of a hazardous substance from a CERCLA facility 
if the shareholders 

• 

• 

• 

Owned. operated, or otherwise controll•d activities 
at sµch facility immediately prior to abandonment 
(CERCLA Section 107(a)(2)J Section 101(20)(A)(iii)]J 

·' 
Arranged for the disposal or treatment (or 
arranged with a transporter for the dinposal or 
treatment) of the hazardous substance (CERCLA 
Section 107(a)(3)Js or 

. 
Accepted the hazardous substance for transport to 
the disposal or treatment facility selected by such 
person (CERCLA Section l07~a)(4)). 

Notwithstanding CERCLA's statutory language, courts 
normally seek to preserve the corporate form and thus maintain 
the principle of limited liability for its shareholders. ~/ 
ln fact, fundamental •to the theory of corporation law is 
the concept that a corporat).on··1s a l,egal separate entity, a 
legal being having· an existene'e sepa~te and distinct from 

1/ - See Pardo v. Wilson Line of Washington, Inc., 414 F.2d 
1145, 1149 (D.C. Cir. 1969)1 Krivo Industrial Supply Co. 
v. National Distillers• Chem. Corp., 483 F.2d 1098, 
1102 (5th Cir. 1973), modified 2!!. curiam, 490 F.2d 916 
(Sth Cir. 1974); Homan and Cr1men, Inc. v. Harris, 626 
F.2d 1201, 1208 (Sth Cir. 1980). 
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that ,()f its owners.• 2; This concept permits corporate 
shareholders •to limit their personal liability to the extent 
of th1!ir investment.• !/ Thus, although a shareholder may 
be co:isid~red a •person• under CERCLA (and therefore subject 
to th<! Ac.t'• liability provisions), the application of corporate 
lav Vl)uld tend to ahield the ahareholder from •uch llablllty. 

t~evertheless, a court may find that the 1tatutory language 
it1el1E is sufficient to imiose shareholder liability notvith
stand:t ng corporation law. _/ Alternatively, to establish 
shareholder liability, a court may find that the general prin• 
cipleu of corporation law apply but, nonetheless, set aside 
the 11lmited liability principle through the application of 
the equitable doctrine- of •piercing the corporate veil.• 

Uimply stated, the doctrine of piercing the corporate 
veil J~efers to the process of disregarding the corporate 

~i~ivo Industrial Supply Co. v. National Distillers ' Chem. 
Cc~, 483 r.2d 1098, 1102 (5th Cir. 1973), modified E!.!: 
~1 r i am , 4 9 O r • 2 d 91 6 ( 5th Ci r • 1 9 7 4 ) • · 

!l ~~-
SE!e United States v. Northeastern Pharmaceutical and 
Ctiem i cal Co!T'.pa ny, Inc. , et al. , 80-S06 6-CV-S-4, memorandum 
op. (W.O. Mo., 1984). In Northeastern Pharmaceutical the 
djstrict court noted that a literal reading of Section 
1()1(20) (A) •provides that a person who owns interest in a 
fi1cility and is actively participating in its management 
ci.n be held 1 ia_ble for the disposal of hazardous waste.• 
(~emorandum op. at 36.) The court vent on to find that 
t~ere was sufficient evidence to impose liability on one 
of the defendants pursuant to this statutory definition 
of •owner and operator,• and the Section 107(a)(l) liability 
provision of the Act. The fact that the defendant was a 
m~jor stockholder did not necessitate the application of 
corporate law, and thus the principle of limited liability: 
•ro hold otherwise and allow (the defendant] to be shielded 
by the corporate veil •would frustrate congressional p~rpose 
br exem~ting from the operation of the Act a large class 
cf persons who are uniquely qualified to assume the burden 
irrlposed by (CERCLA). '• (Memorandum op. at 37, citation 
on.it ted. ) 
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enttty to hold either corporate shareholders or •pecific . 
individuals liable for corporate activities. S/ .... 

In 9rder to determine whether to disregard c~rporate form 
and thereby pierce the corporate •eil, courts generally have 
sought to establish two primary.elements. 6/ First, that the 
corporation and the shareholder share such-a unity of interest 
and ownership between them that the two no longer exist as 
distinct entities. 7/ Second, that • failure to disregard the 
corporate form woulo create an inequitable result. 8/ .... 

The first element may be established by demonstrating 
that the corporation was controlled by an •alter ego.• Thia 
vould not include •mere majority or complete stock control, 
but complete domination, not only of finances, but of policy 
and business practice in respect to the transaction attacked 

B/ -

See fienn, L~W OF CO~PORATIONS 55143, 146 (1961). This 
dOCtrine applies with equal force to parent-subsidiary 
relationships (i.e., where one corporation owns the 
controlling atoC'k"Cf another corporation). 

Generally, courts have sought to establish these elements 
in the context of various theories, such as the •identity,~ 
•instrumentality,• •alter ego,• and •agency• theories. 
AlthouQh these terms actually suggest different concepts, 
each employs similiar criteria for deciding whether to 
pierce the corporate veil. 

See United States v. Standard Beauty Supply Stores, 
'Jri'C., ~61 F.2d 774, 777 (9th Cir. 1977); FMC Fin. Corp. 
~urphree, 632 F.2d 413, 422 (Sth Cir. 1980). 

See Automotriz Del Colfo de Cal. S.A. v. Resnick, 47 Cal. 
~792, 796, 306 P.2d l (1957): DeWitt Truck Broker, Inc. 
v. w. Ray Flemming Fruit Co., 540 F.2d 681, 689 (4th 
Cir. 1976). Some jurisdictions require a third element 
for piercing the corporate veil: that the corporate 
structure must have worked an injustice on, or vas the 
proximate cause of injury to, the party seeking relief. 
see e.g., Berger v. Columbia Broadcasting System, Inc., 
453 F.2d 991, 995 (Sth Cir. 1972), cert. denied, 409 
U.S. 848, 93 S.Ct. 54, 34 L.£d.2d 89 (1972); Lowendahl 
v. Baltimore 'O.R.R., 247 A.O. 144, 287 N.Y.S. 62, 76 
(1936), aff 'd 272 N.Y. 360, 6 N.E.2d 56 (Ct. App. 1936), 
but see, Brunswick Corp. v. ~axman, 599 F.2d 34, 35-36 
(2d Cir. 1979). 



ao ttat the corporate entity as to this transaction had at the 
time no separate mind, will or existence of its own.• 9/ -

In analyzing this first element, courts have generally 
considered the degree to which corporate •formalities have 
beefll fol-loved (•o as) to aaintaln a aeparate corporate iden• 
tity.• 10/ For example, the corporate veil has been pierced 
in instances where there had been a failure to maintain adequate 
corporate records, or where corporate finances had not been 
kept separate from per&onal accounts. 11/ 

The second element of the test is •atisf i~d vhen the 
failure to disregard the corporate entity vould result in 
fraud or injustice. 12/ This would occur, for example, in 
cases vhere there has:.:been a failure to adequately capital
ize for the debts normally assocated vith the business 
undertaking, 13/ or where the corporate ~orm h~s been employed 
to misrepresent or defraud a creditor. 14/ 

~/ 

.!.!_1 

12/ -

!,!/ 

Berger v, Columbia Broadcasting System, Inc., 453 F.2d 
991, 995 (~th Cir. 1972), cert. denied, 409 UGS, 848, 
~3 s.ct. S4, 34 L.Ed.2d 89 (1972). 

Leba~ie coal Co. vG Bleck, 672 F.2d 92, 96 (D.C. Cir. 
1982); See Oe~itt Truck Broker, Inc. v. w. Ray Flemming 
Fruit Co., 540 F.2d 681, 666 n. 14 (collecting cases) 
(4th Cir. 1976) • 

La~ota Cirl Scout C., Inc. v. Mavey Fund-Rais. Man., Inc., 
519 F.2d 634, 638 (8th Cir. 1975): Dudley v. Smith, S04 
F.2d 979, 982 (5th Cir. 1974). 

Some courts require that there be actual fraud or injustice 
a;kin to fraud, !!,.! Chengelis v. Cenco Instruments Corp., 
386 F. Supp 862 (W.O, Pa.) aff'd ~, 523 F,2d 1050 (3d 
Cir. 1975). Most jurisdictions do not require proof of 
actual fraud. See DeWitt Truck Brokers v. WG Ray Flemming 
Fruit Co., 540 F.2d 681, 684 (4th Cir. 1976), 

Siee Anderson v. Abbot, 321 V,S, 349, 362, 64 S.Ct. 531, 
'iS-L.Ed. 793 ~l944)J Machinery ~ental, Inc. v. Berpel 
J_In re Multiponics, Inc.), 622 F.2d 709, 717 (5th Cir. 
1~80). 

~/ S(!e FMC Fin. Corp. v. Murphree, 632 F.2d 413, 423 (5th 
err. 19 so). 
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In applying the dual analysis, courts act under consider
ations of equityr therefore, the question of whether the 
corporate veil will be lifted is larg~ly one of fact, unique 
to a given set of circumstances. However, the •~bstantive 
lav appl-icable to a case may alao b••• great importance. . ·ror 
example,· in applying atate corporation law, atat• court• have 
been generally reluctant to pierce the corporate veil. lS/ 
Federal courts, however, in applying federal atandards,-ii'ave 
shown more willingness to disregard the corporaie entity and 
hold individuals liable for corporate actions. 6/ -

In many instances federal decisions do draw upon atate 
law and state interpretations of common law for guidance. 17/ 
However, federal courts that are involved with federal --
question litiiation are not bound by state substantive law 
or rulings. l I In such cases, either federal common law -

~/ 

_!21 

18/ -

See discussion in Note, Piercing the Corporate Law Veil: 
The Alter Ego Doctrine Under Federal Common Law, 95 
Harvard L.R. 853, 855 (1982). 

It is well settled that a corporate entity must be dis
re;arded whenever it was formed or used to circumvent 
the provisions of a statute. !!!, United States v. Lehigh 
Valle! R.R., 220 u.s. 257, 259, 31 s.ct. 387, SSL.Ed. 
458 ( 911): Schenley Distillers Corp. v. United States, 
326 u.s. 432,· 437, 66 s.ct. 247, 90 L.Ed. 181 (l94S): 
Kavanaugh v. Ford Motor Co., 353 F.2d 710, 717 (7th 
Cir. 1965); Casanova Guns, Inc. v. Connally, 454 F.2d 
1320, 1322 (7th Cir. 1972). 

See Seymour v. Hull ' Moreland En;•g, 605 F.2d 1105 (9th 
Cir. 1979)1 Rules of Decision Act, 28 u.s.c. 51652 (1976). 
Generally, federal courts vill adopt state law when to 
do so is reasonable and not contrary to existing federal 
policy. United States v. Polizzi, 500 F.2d 856, 907 (1974). 
See also discussion in note 19, infra. 

UNIT£0 STATES CONSTITUTION art. VI, cl. 2. 
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cr·speeific statutory directives may determine whether er not 
to pierce the corporate veil. 19/ 

---
19/ - See Anderson v. Abbot, 321 O.S. 349, 642 S.Ct. 531, 88 

L.Ed. 793 (1944)1 Town cf Brookline v. Gorsuch, 667 F.2d 
215, 221 (1981). For a general discussion cf federal 
common law and piercing the corporate veil aee, note 15, 
supra. The decision as to whether to apply state law er 
a federal atandard ia dependent on aany factora1 

j 

·.•· • I 

•These faet'ors include the extent to which: (1) a 
need exists for national ..uniformity 1 ( 2) a federal 
rule would disrupt commercial relationships pr•dicated 
on state law, (l) application of state law would 
frustrate specific objectives of the federal program; 
(4) implementation of a particular rule would cause 
administrative hardships or would aid in administrative 
conveniences: (5) the regulations lend weight to the 
application of a uniform rule; (6) ~he action in 
Question has a direct effect on financial obligations 
of the United States: and f7) substantial federal 
interest in the outcome .. of the litigation exists. 

·' 
Even wjth the use of these factors, ~owever, whether 
state law will be adopted as· the federal rule or 
a unique federal uniform rule of decision will be 
formulated remains unclear. The cou~ts have failed 
to either mention the applicable law or to state the 
underlying rationale for their choice of which law to 
apply.• Note, Piercing the Corporate Veil in Federal 
Courts: 1s Circumvention of a Statute Enough?, 13 Pac. 
L.J. 1245, 1249 (1982) ~citations omitted). 

In discussions concern\·ng:·CERCi>i the courts and Congress 
have addressed several of the above mentioned factors. 
CERCLA. For example, the need for nationml uniformity to 
carry out the federal superf und program has been clearly 
stated in United States v. Chem-0yne, C-1-82-840, slip op. 
(S.t. Ohio, Oct. 11, l983). In Chem-pxne, the court stated 
that the purpose of CERCLA was to ensure the development 
of a uniform rule of law, and the court pointed out the 
~angers of a variable standard on hazardous waste disposal 
:practices that are clearly interstate. (Slip op. at 
11-13.) See also, Ohio v. Georgeoff, S62 F. Supp. 1300, 
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.. The general rule applied by federal courts to cases in
volving federal statutes is that •a corporate entity aay be 
disregarded in the interests of public convenience, fairness 
and equi~y.• 20/ In applying thi• rule, •federal. courta 
will look closely at the purpoae of the federal atatute to 
determine whether that atatute places importance on the 
corporate form.• 21/ Furthermore, vhere a atatute contain• 
apecif ic directives on vhen the corporate entity ••Y be 
disregarded and individuals held liable for the acts or debts 
of a valid corporation, courts must defer to the congressional 
aandate. !!I 

1 
· 

I 

Thus, even under general· principles of corporation lav, 
courts may consider the language of statute in determining 
whether to impose liability on cor~orate shareholders. 
Therefore, a court aay use the statutory language of CERCLA 
either as a rationale for piercing a corporate veil (vhen 
corporation law is applied) or as an independent statutory 
basis for imposing liability (notwithstanding the general 
principles of corporation law). 2.3/ 

·' 
19 (continued)/ 

~/ 

21/ -

1312 (N.D. Ohio, 1983) J 126 ,(ong. Rec. H. 11,787 (Dec. 
3, 1983). 

The Chem-Pyne court stated that •the improper disposal 
or release of hazardous substances is an enormous and 
complex problem of national magnitude involving uniquely 
federal interests.• (Slip op. at 11.) The court further 
noted that •a driving force toward the development of 
CERCLA was the recognition that a response to this 
pervasive con~ition at the State level was generally 
inadequate: and that the pnited States has a unique 
federal financial int-r~s~ in t)"f=! trust fund that is 
funded by general and excise ta~s.• (Slip op. at 11, 
citino, S U.S. Code Cong. •Ad. Nevs at 6,142.) !!.!. 
!..!!.£• 126 Cong. Ree. at H. 11,801. . 

Capital Telephone Company, Inc. v. r.c.c., 498 F.2d 734, 
738 (O.C. Cir. 1974). · 

Town of Brookline v. Gorsuch, 667 F.2d 215, 221 (1981). 

~I Anderson v. Abbot, 321 U.S. 349, 365, 64 S.Ct. 531, 
88 L.Ed 793 (1944). 

23; See discussion, supra, note 4. 
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Conejlus ion 

The Agency should rely upon the statutory language of the 
Act ~G the basis for imposing liability on any person vho 
controlled or directed the activities of a hazardous waste 
fac~J,1ty· immediately prior to abandoNDent, or on anr per•on 
who iG a ;enerator or transporter, notwithstanding the fact 
that that individual is a shareholder. Additionally, and 
alternatively, the Agency may rely on the general principles 
of ec)rporation law to pierce the corporate veil by applying 
the current federal standard of public conveni~nce, fairness, 
and ~quity. However, when seeking to pierce the corporate 
veil, the Agency should be prepared to apply the traditional 
dual test previously discussed in order to provide additional 
support for extending~iability to corporate shareholders. 

II. THE LIABILITY OF SUCCESSOR CORPORATIONS UNDER CERCLA 

Background 

Section l07(a)(2) of CERCLA extends liability for response 
costs to •any person who at the time of dispos~l of any hazardous 
substance owned er operated any facility at which such hazardous 
substances vere disposed of.• Situations may erise, however, 
where a corporation, vhich previously had owned or operated a 
hazardous vaste facility, now transfers corporate ownership to 
anoth,er corporation. In such eases, it is important to determine 
vheth~r the li~bility of the predecessor corporation's action 
regar~ing the disposal of hazardous vaste is also transferred 
to thie successor corporation. 24/ 

Issut? 

What is the extent of liability for successor corporations 
under CERCU? 

~/ ~rhe discussion that follows is equally applicable to 
nuceessor corporations of generators and transporters 
ussociated vith hazardous substances released from CERCLA 
facility. 
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Summary 

When corporate ownership la transferred from one cor
poration to another, the auccessor corporation la liable for 
the act• of its predecessor if the new corporation •cquired 
ownership by merger or consolidation. If, however, the 
acQuisition was through the sale or transfer of assets, the 

.auccessor corporation is not liable unless: 

a) The purchasing corporation expressly or 
impliedly agrees to assume such obligation•r 

b) The transaction amounts to • •de facto• consoli
dation or mergerr 

c) The rurchasing corporation is merely a continu
ation of the selling corporation, or 

d) The transaction vas fraudulently entered into 
in order to escape liability. 

Notwithstanding the above criteria, a successor corpora
tion may be held liable for the acts of the predecessor 
corporation if the new corporation continues substantially 
the same business operations as the selling corporation. 

Discussion 

The liability of a successor corporation, according to 
traditional corporation law~ is dependent on the structure of 
the corporate acquistion. !_I Corporate ownership may be 
transferred in one of three ways: 1) through the sale of stock 
to another corporationi 2) by a merger or consolidation with 
another corporation; or 3) by the sale of its assets to another 
corporation. 26/ Where a corporation is acQuired through the 
•purchase of i!l of its outstanding stock, the corporate 
·entity remains intact and retains its liabilities, despite 

~/ 

!!_/ 

See N.J. Transp. Dep't v. PSC Resources, Inc., 175 N.J. 
Super. 447, 419 A.2d 1151 (Super. Ct. Law Div. 1980). 

Note, Torts - Product Liability - Successor Corporation 
Strictly Liable for Defective Products Manufactured by 
the Predecessor Corporation, 27 Villanova L.R. 411, 412 
(1980) (citations omitted) (hereinafter cited as Note, 
Torts - Product Liability). 
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the c:hange of ownership.• !:!_! By the same token, a purchasing 
corpc)ration retains liability for claims against the predecessor 
compa,ny if the transaction is in the form of a merger or con
solidation. 28; Where, however, the acquisition is in the form 
of a aale or-Other transferance of all of a corporation'• aaaeta 
to a aueeessor corporation, the latter i• not liable for the 
debts and liabilities of the predecessor corporation. l'/ -

There are four exceptions to this oeneral rule of non-
1 iabi l i ty in asset acquisitions. A successor corporation 
is liable for the actions of its predecessor corporation if 
one cf the following ia ahovns 

1) 

2) 

3) 

4) 

The purch~ser expressly or impliedly 
agrees tQ;assume such obligations1 

The transaction amounts to a •de facto• 
consolidation or mergerJ 

The purchasing corporation is merely a 
continuation of the selling corpor
ation: or 

The transaction is entered into fr~udulently 
in order to escape liability. 30/ 

·rhe application of the traditional corporate law approach· 
to su1:cessor liability has in many instances led to particularly 

27; -

!!I 

N.J. Transp. Dep't v. PSC ~esources, Inc., 175 N.J. 
i>uper. 447, 4l9 A.2d 1157 (Super. Ct. Law Div. 1980). 

~d. A merger.occurs vhen one of the combining corpor
ilrions continues to exist: a consolidation exists when 
nll of the combining corporations are dissolved and an 
untirely new corporation is formed. 

!;ee N • .1. Transp. Dep't v. PSC Jtesources, Inc., 175 N.J. 
i;uper. 447, 419 A.2d 1151 (Super. Ct. Law Oiv. 1980), 
c:iting, Jackson v. N.J. Manu. Ins. Co., 166 N.J. Super. 
°4188, 454 (Super. Ct. App. Oiv. 1979), cert. denied, 81 
ti • J • 3 3 0 ( 19 7 9 ) • 

!£1 ld., Note, Torts - Product Liability, supra note, 26 at 
{113 n. 15-18. 
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harsh end unjust results, especially vith respect to product 
liability cases. 31/ Therefore, in an effort to provide an 
•dequate _Temedy aiid to protect injured consumers, ·court• 
have broadened the exemptions to the general rule by either 
aodifying or recasting the •de facto• and •mere continuation• 
exemptions to include an element of public policy. 32/ -

More recently, however, the general rule has been •ban
doned altogether by several jurisdictions and, in essence, a 
new theory for establishing successor liability has evolved 
baaed upon the aimilarity of business operations. 33/ The 
nev approach has been cast by one court in the foll'Oving vaya 

!.!,1 

!!I 

33/ -

•[w)here ••• the successor corporation acquires 
all or substantially all of the assets of the 
predecessor corporation for cash and continues 

See Mc~ee v. Harris-Seybold Co., 109 N.J. Super. SSS, 
264 A.2d 98 (Super. Ct. Law Div. 1970), aff'd per curiam, 
118 N.J. Super. 480, 288 A.2d 585 (Super. Ct. App. Div. 
1972): ~loberdan% v. Joy Mf9. Co., 288 F.Supp. 817 (D. 
Colo. 1968). 

See N.3. Transp. Dep't v. PSC Resources, Inc., 175 N.3. 
Super. 447, 419 A.2d 1151 (Super. Ct. Law Div. 1980): 
See also, ~napp v. North Am. Rockwell Corp., 506 F.2d 
361 (3d Cir. 1974), cert. denied, 421 U.S. 965 (1975)J 
Cyr v. B. Offen' Co., SOl F.2d 1145 (1st Cir. 1975)1 
Turner v. Bituminous Gas Co., 397 Mich. 406, 244 N.W.2d 
873 <1976). 

The theory has also been referred to as the •product-
1 ine• approach. In adopting this nev approach to 
successor liability, some courts have abandoned the 
traditional rule of non-liability in asset acquisitions. 
See e.g., Ray v. Alad Corp., 19 Cal. 3d 22, 560 P.2d 
J, 136 Cal. Rptr. 574 (1977). Other courts have con
sidered the new approach as an exemption to the Qeneral 
rule. See e.9., Oaweko v. Jorgensen Steel Co., 290 Pa. 
Super. Ct. lS, 434 A.2d 106 (l98l)J Note, Torts - Product 
Liability, supra note, 26 at 418 n. 38. And, a few 
jurisdictions have rejected the new approach. !.!.! 
Travis v. Harris Corp., 565 F.2d 443 (7th Cir. 1977); 
Tucker v. Paxson Mach. Co., 645 F.2d 620 (8th Cir. 1981). 



-14-

essentially the same manufacturing operation 
as the predecessor corporation the successor 
remains liable for the products liability claims 
of its predeceaaor.• ~ 

~rhis theory of establishing aucceaaor liability differs 
from 'the •de facto• and •mere continuation• exemptions in that 
the n~w approach does not examine whether there ia a continuity 
of co:rporate structure or ownership (!..:.2.:.1 whether the predeceaaor 
and srJccessor corporation share a common director or officer). 
Inste11d, according to the new theory, ~iability will be imposed 
if th(! successor corporation continues.essentially the same 
111anuf1lcturing or busine~s operation as its predecessor corporation, 
even :lf no continuity ·9f ownership exists between them. "!:_! .-

Until recently, this new approach for establishing successor 
liabillity was confined mostly to product liability cases. 
Ho111evf~r, a recent New Jersey decision extended its application 
to the area of environmental torts. The Superior Court of New 
Jerse~,, in N.J. Transportation Department v. PSC Resources, 
Jnc. · 6;, rejected the traditional corporate approach to 
iYC'Ceii"Sor liability where the defendant and its predecessor 
corpoiration had allegecHy discharged hazardou$ wastes. The 
court reasoned that the underlying policy rationale for 
abandonment of the traditional ap~roach in defective product 
cases is applicable to environmental torts. Therefore, the 
court held that a corporation which purchased assets of another 
corporation and engaged in the practice of discharging hazar
dous uaste into a state-owned lake is strictly liable for 
present and previous discharges made by itself and the prede
cesso1~ corporation because the successor continued the same 
waste disposal practice as its predecessor • 

.... 

,· 
~- ;./ t ----

~I 

36; -

Jtamirez v. A1nstead Indus., ?ne., -171 N.J. 
~06 A.2d 818 (Super. Ct. App. Div. 1979), 
:l32, 431 A.2d 811 (1981). 

Super. 261, 278, 
aff 'd, 86 N.J. 

!!.!.!. Ray v. Alad Corp., 19 Cal. 3d 22, 560 P.2d 3, 136 Cal. 
Rptr. 574 (1977); some form of ~CQuisition, hovever, is 
~till required. See Meisal v. Modern Press, 97 Wash. 
4?d 403, 645 P.2d ill. 

~7S N.J. Super. 447, 419 A.2d llSl (Super. Ct. Law Div. 
J:980); 
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A similar •continuity of business operation• approach has 
been used in cases involving statutory violations. Ji/ The 
Ninth Circuit, for example, held in a case involving-the Federal 
Insecticide, Fungicide, and Rodenticide Act [FIFRA) 38/, that 
•£PA'• authority to exten~ liability to auccessor corporation• 
atems from the purpose of the statute it administers, which is 
to regulate pesticides to protect the national environment.• 39/ 
Furthermore, the court noted that •[t)he agency may pursue the-
objectives of the Act ty imposing successor liability where it 
vill facilitate enforcement of the Act.• 40/ After establishing 
that there had been violations of FIFRA by-"'the predecessor 
corporation, the court found that there vas substantial continuity 
of business operation between the predecessor and aucceasor 
corporations to warrant imposition of successor liability. -Although CERCLA is not primarily a regulatory statute, 
public policy considerations and the legislative history of 
the ~ct clearly indicate that federal law would be applicable 
to CERCLA situations involving successor liability. ll/ 
Therefore, it is reasonable to assume that courts voUTd similarly 
adopt the federal •continuity of business operation approach• 
in cases involving C£RCLA. .• 

Conclusion 

37/ -
38/ -

In establishing successor liabili~y under C£RCLA, the 

i 
!!.!. Golden State Bottling Co. v. NLRB, 414 U.S. 168, 94 
S.Ct. 414, 38 L.Ed2d 388 (1973)1 STi'Ck v. Havens, 522 
F.2d 1091 (9th Cir. 1975). .... 

1 u.s.c. 5136.!,l !!S· 

Oner 11, lne. v. Unite!"S('ates Etviron. Protection 
Aseney, 597 F.2d l84, 186 (9th c1r. 1979). 

Id • ........ 
See discussion, supra, n. 19: One of Congress' primary 
concerns in enacting CERCLA vas to alleviate the vast 
national health hazard created by inactive and abandoned 
disposal sites. See e.9., Remarks of Rep. Florio, 126 
Cong. Ree. H. 9,154 (Sept. 19, 1980), 126 Cong. Rec. 
H. 11,773 (Dee. 3. 1980). 
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Agency should initially utilize the •continuity of busine~s 
operation• approach of federal law. However, to provide 
additional support or an alternative basis for successor 
corporation liability, the Agency should be prepared to apply 
the traditional exemptions to the general rule of non-liability 
in asset acquisitions. 

ccs A. James Barnes, General Counsel 
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and. Compliance Monitoring 
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PURPOSE 
'-' The purpose of this memorandum is· to provide guidance 

as to what constitutes a civil judicial referral and as to 
which activities by Regional offices relating to judicial 
referrals will be credited for accountability purposes. 

This guidance addresses issues associated with the 
following types of referral situations: 

• multi-facility referrals1 

• adding counts to previously referred cases; 

• contempt actions: 

• modifying or amending consent decrees1 

• cases returned to Regions and re-referrals1 and . 

• the effective date of a referral. 
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BAi:iGROOND 

:ror approximately three yeara, OECM and its predeceaaors 
have rel·ied primarily on the use of the automated OOCltET 
•• the official Agency record of the number of referral• of 
civil cases to Headquarters, the number of referrals to the 
nepartment of Justice, and as the tracking system for th• 
current status of active judicial enforcement cases. ror the 
most part, the DOCKET system has proved to be very satisfactory, 
provided an effort is made to maintain the information in the 
•ystem up-to-date. The system currently reflects the best 
info~mation available about our judicial enforcement •y•tem. 

'the information Ul the DOCltET system also serves as a 
measure used in the strategic Planning and Management 
System (SPMS) and, therefore, th• crediting of certain 
activities provides measures used to evaluate Regional 
off ices. Because information in DOCRET is used for this 
purpose, we must be certain we are properly crediting the 
activities of the Regional offices, and that everyone with 
responsibilities in these areas knows the ground rules for 
the system. 

MULTI-FACILITY REFERRALS 

THE COCJCET SYSTEM WILL MAINTAIN BOTR A •FACILITY• AND A 
•cASE' COUNT, AND TRE REGIONAL OFFICES WILL BE GIVEN CREDIT 
FOR ~.EFERRALS ON THE •FACILITY• BASIS. THIS GIVES THE 
AGENCY FLEXIBILITY IN ITS APPROACH TO COUNTING REFERRALS 
ANO AN ADDITIONAL DIMENSION IN OUANTIFYING THE EXTENT OF 
OUR J'UOICIAL ENFORCEMENT PROGRAM. 

DIScrssION: Cases against multiple facilities owned or 
oper~:ted by the same defendant may be end frequently are 
joined by the Regions into one referral, or if made the 
subj~ct of separate referrals, are frequently joined into 
the 11ame case by the Department of Justice or the courts. 
The ~1uestion then beco!l'les whether those cases are to ·count 
as one referral or multiple referrals, depending on the number 
of fncilities. 

There are several compelling and logical reasons for 
counting such referrals on a facility basis, rather than 
strictly on the case basis, at least insofar as internal 
Agen<:y record-teeping is concerned. The resources required 
to dJlscover, develop and manage these cases must oenerally 
be considered on the facility basis, since each facility is 
usually separate and unique, and requires being addressed 
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independently regardless of whether they are consolidated 
into the same proceeding becauae of commonality of the 
parties. In addition, the Regions can easily achieve 
credit for a referral on each facility on the caae basis 
by preparing separate referrals for each facility. Thia 
procedure, however, would only achieve an expenditure of . 
additional time and paperwork, vhich should not be ~ncouraged. 

On the other hand, it would be impossible to use a 
facility basis of counting referrals to the exclusion of 
the -case basis. There are occasions when the number of 
cases referred or pending by EPA mre significant, and lt 
would be misleading to the public, Congress or other interested 
persons to represent the Agency as having the number of 
cases pending which are reflected by the number of facilities 
involved~ 

Since DOCKET currently maintains information on both a 
case and a facility basia, it is a simple matter to continue 
to utili1e that information, and for internal purposes, to 
credit the Regional offices with the number of referrals 
represented by the number of facilities included in the 
cases. An additional advantage to maintaining this dual 
1ystem of counting is that it would give the Agency, the 
public and Congress a more accurate picture of the extent 
of the Agency's enforcement progr&m. 

ADDING COUNTS TO PREVIOUSLY REFERRED CASES 

TRERE IS A PRESUMPTION THAT CREOIT FOR A NEW REFERRAL WILL 
NOT BE GIVEN FOR TRE ADDITION OF A NEW CAUSE OF ACTION TO 
AN EXISTING CASE. IP A REGIONAL OFFICE THINKS CREDIT FOR A 
NEW REFERRAL IS ~PROPRIATE IN SUCH A PARTICULAR SITUATION, 
THEN THE BURDEN IS ON THAT REGIONAL OFFICE TO DEMONSTRATE: 
(1) THAT THE NEW CAUSE OF ACTION IS SIGNIFICANTLY DISTINCT 
ANO DIFFERENT FROM THE ORIGINAL CAUSE(S) OF ACTION1 (2) THE 
EVIDENCE REOUIREO TO SUPPORT THE NEW CAUSE OF ACTION IS SO 
DIFFERENT THAT SUBSTANTIAL ADDITIONAL RESOURCE REOUIREMENTS 
ARE IMPOSED UPON THE REGIO~AL OFFICE1 ANO (3) THAT THE NEW 
CAUSE OF ACTION ARISES FROM CIRCUMSTANCES UNFORESEEN AT TRE 
TIME OF THE ORIGINAL REFERRAL. THE AOOITinN OF NEW CAUSES 
OF ACTION UNDER Sl07 OF CEPCLA TO CASES WHICH WERE ORIGINALLY 
FILEO FOR INJUNCTIVE RELIEF UNDER RCRA OR CERCLA WILL 
NORMALLY QUALIFY AS EXCEPTIONS. 

DISCUSSION: The issue of whether to allow an additional 
referral due to the addition of a cause of action which was 
noi included in the original referral arises most frequently 
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i~ hazardous waste cases which were initiated as suit• for 
injunctive relief under the •imminent and substantial endanger
ment• provisions of RCRA and/or CERCLA, and which are subsequently 
beini~ converted to cost-recovery actions under 1107 of CERCLA · 
due to tleanup of the site. 

Occasionally, however, causes of action are authorized 
to b1e added to pending cases which were inadvertently 
omitted in the initial referral, or which are intended to 
merely fortify the legal basis for the Government's claims, 
but .1~0 not require significant additional evidence to 1upport 
thoa11 claim•. 

It is difficult .. Jo expound a universal policy stating 
that the addition of :a cause of action to an existing 1uit 
will or will not be counted as a new referral under all circum
stanees. The test here should be: Is the new cause of action 
so distinct and different from the original cause(s) of action, 
and is the evidence required to support the new cause of action 
so different, that in deference to the resource requirements 
imposed upon the Region to support it, the Region should be 
credited with a new referral? In addition, the circumstances 
under which the case was originally referred without the 
new cause of action should be examined to determine whether, 
in the exercise of good legal judgment and diligence, the 
new cause of action should have been included at that time. 

Under the test set forth above, credit should usually 
be ;iven for the addition of a cause of action under Sl07 
of CERCLA, since those not"Mally change the objectives of 
the case from those originally involved, and raise substantial 
new legal and evidentiary requirements. 

Decisions as to whether the presumption has been 
overcome for thes~ cases vill be made by the appropriate 
Associate Enforcement Counsel in consultation with the 
Regional Counsel. If the AEC and RC cannot agree, the issue 

· should be raised to me and the appropriate Regional 
Administrator for resolution. 

CONTEMPT ACTIONS 

THE REGIONAL OFFICES CURRENTLY RECEIVE AND WILL CONTINUE TO 
REC.E'IVE CREDIT FOR A NEW REFERRAL FOR THE REFERRAL OF 
CON1'£MPT ACTIONS FOR VIOLATION OF CONSENT DECREES. 
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DISCUSSION1 There are several reasons vhy this activity 
should be credited as a new referral. Pirat, the monitoring 
of consent decrees to ensure compliance by the defendant ia 
an Agency priority, and should be encouraged. To refuae to 
credit the Regions vith referrals for contempt of tho•• 
decrees discourages the assignment of resources to tho•• 
monitoring efforts. 

Second, the amount of resources necessary to conduct 
the monitoring of consent decrees may be as substantial aa 
that required to determine the initial violation upon vhich 
the decree ia baaed. 

Third, from a •bookkeeping• viewpoint, the original 
case is removed from the active case docket when the consent 
decree is entered, and placed on the consent decree docket. 
Therefore, there is no problem of •double counting• of such 
cases on the active docket. In any event, contempt cases 
are usually ao noted in the docket, and can be related to 
the original cases if necessary for historical counting 
purposes. 

AMENDMENT.OR MODIFICATION OF CONSENT DECREES 

A PRESUMPTION EXISTS THAT MODIFICATION OR AMENDMENT TO AN 
EXISTING CONSENT DECREE WILL NOT RESULT IN CREDIT FOR A NEW 
REFERRAL. HOWEVER, THE REGION CAN REBUT THAT PRESUMPTION 
ANO GAIN CREDIT FOR A NEW REFERRAL BY DEMONSTRATING (1) . 
THAT THE MODIFICATION OR AMENDMENT IS SIGNIFICANT ANO 
SUBSTANTIAL IN RELATION TO THE CASE AS A WHOLE; (2) THAT IT 
AROSE FROM CIRCUMSTANCES WHICH WERE UNFORESEEN AT THE TIME 
OF ENTRY OF TBE ORIGINAL DECREE; ANO (3) THAT IT REQUIRED 
THE COMMITI'MENT OF SUBSTANTIAL ANO SIGNIFICANT RESOURCES TO 
INVESTIGATE AND NEGOTIATE IN EXCESS OF THOSE WHICH WOULD RAVE 
BEEN EXPENDED FOR TRACKING COMPLIANCE WITH THE ORIGINAL 
DECREE. 

DISCUSSION: As in the case with the addition of a new cause of 
action to a pending suit, it is difficult to state a 1imple 
policy regarding the credit of a new referral for an amendment 
to an existing consent decree. The resources required to 
determine or conf inn the need for such amendments varies 
from case to case, and with the complexity of the problem 
giving rise to the necessity to amend the decree. Some 
amendments arise from circumstar.ees which were unanticipated 
at the time the original decree was entered, and can be very 
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complex and resource-intensive. In auch cases, it would be 
fair to encourage the Regional Offices in their tracking of 
cons·ent _decrees to allow them credit for a new referral for 
an ~~endment to a consent decree. Bovever, aoat amendment• 
are 111erely to extend a deadline for completion of construction 
or f1or other ainor adjustments, and do not require a aigni
ficant committment of resources to negotiate or accompliah 
over those which would be required to track the performance 
of t:~e original decree • 

. Decisions as to whether the presumption has been over
come in these cases will be made by the appropriate Associate 
Enforcement Counsel i~·consultation with the Regional Counsel. 
If t!~e AEC and RC cannot agree, the issue should be raised 
to m1e and the appropriate Regional Administrator for resolution. 

REFERRALS RETURNED TO REGIONS AND RE-REFERRALS 

RtFE'.RR>.LS ARE CREDITED IN THE QUARTER INDICATED BY THE DATE 
SHOW':~ ON THE COVER MEMORANDUM FROM TRE REGIONAL OFFICE. 
RETU'.RNED REFERRALS WILL NOT BE DEDUCTED FROM REGIONAL 
TOT~~S. THEREFORE, ADDITIONAL CREDIT WILL NOT BE GIVEN POR 
RE-REFERRALS. A SEPARATE CATEGORY OF CASES RETURNED TO TSE 
REGllON WILL BE KAINTAINED BY DOCKET AND OECM WILL TRAClt THE 
NUP1B:~R OF CASES RETURNED ON A QUARTERLY AND REGIONAL BASIS. 
CASE:S RETUR!~EO TO THE REGIONS ANO NOT RESUBMITTED TO HEADQUARTERS 
WITRIN 90 DAYS WILL 8£ RECLASSIFIED AS CONCLUDED CASES DECLINED 
BY £:PA. 

OISC~SSION: After a case has been referred from the 
Regi 1onal Off ice to Headquarters or the Department of Justice 
(depending on whether it is a regular or •direct• referral), 
that case may be ~eturned by Headquarters or DOJ to the 
Regional Off ice for a number of reasons, usually for addi
tional development. 

At the present time, the DOCIET maintains data on a 
cate9ory of cases designated as •Returned to Region•t so that 
there is a record of returned referrals. These cases are 
counied as active enforcement cases because the category is 
used for cases Headquarters expects will be pursued after 
further development. Therefore, we have never attem~ted to 
deduet those returned cases from the Regional totals in 
arri·ving at a net number of referrals. 

Deducting returned cases from the number of referrals 
leads to many questions as to whether the case will be 



-7-

deducted from the total of referrals for the f iacal year 
and/or quarter in vhich the case vaa originally referred, 
or the year in which the case waa returned to the Region, 
if those years are not the aame. Thia could lead to a 
constant readjustment of the number of referrals for any 
given quarter. 

Due to the usual demand for 1pecif ic and definite 
numbers of referrals from within and without the Agency at 
the conclusion of a quarter or a fiscal year, it ia highly 
desirable to have a relatively definite number of referrals 
ascertained as soon as possible after the conclusion of the 
quarter and fiscal year. In order to achieve this, and for 
simplicity in recordkeeping, it ia preferable to maintain 
on a regional and quarterly basis the number of referrals 
and the number of cases returned to that Region. This will 
provide an indication of the number of cases a specific 
Region has referred which required return for further 
development, without requiring re-calculation of quarterly 
and fiscal year referral numbers. 

However, ve need to be certain that these cases do 
not continue to be counted as active cases when they are 
not resubmitted by the Regions. Therefore, if a case 
returned to the Region is not resubmitted to Headquarters 
within 90 days, the case will normally be reclassified as a 
concluded case which was declined by EPA. 

EFFECTlvt DATE FOR CASE.REFERRALS 

CASE REFERRAL PAC~AGES (OR COPIES THEREOF, IN THE CASE 
OF DIRECT REFERRALS) ARE CREDITED IN THE OUA.RTER AND FISCAL 
YEAR ACCORDING TO.THE DATE OF THE COVER MEMORANDUM FROM TH~ 
REGION, PROVIDED THAT TRE REFERRAL PACKAGE IS RECEIVED 
BY HEADQUARTERS WITHIN FIVE CALENDAR DAYS FOLLOWING THE 
CLOSE OF A FISCAL QUARTER. 

DISCUSSION: While this is admittedly a minor issue, .it is 
one vh1ch has proved troublesome in the past, particularly 
at the end of fiscal years and quarters. Some referral 
packages dated immediately prior to the end of the fiscal 
year or of a quarter have been received vell into the 
following months, necessitating a readjustment in the 
number of referrals over a considerable time period. Due to 
the interest in these numbers within and without the Agency, 
it is desirable that those numbers be fixed as soon as 
possible following the end of a quarter. 

Use of the date on the package vould not necessarily 
resolve the concerns expressed above, and would still 
require readjustment in referral numbers over a period of 
time due to delays in the mail service. Use of the date on 
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which the package was received in Headquarters may not be 
entirely fair to the regional off ices due to delays in mail 
aervice and to potential delays in internal Headquarters 
mail dis~ribution. The allowance of a reasonable apecif ied 
time beyond the end of the quarter would allow for delays 
ln mail service, and seems fair to both Beadquartera and 
regional concerns. 

Regions do not receive credit for any referral unless 
and until that referral is received and entered in the 
DOCKET system. This is particularly true of •direct• 
referrals, where a copy of the referral package muat be 
forwarded to Headquarters to be entered into the DOC~ET. 

EFFECTIVE DATE OF THIS GUIDANCE 

THE PROCEDURES SET OUT IN THIS GUIDANCE WILL BECOME 
EFFECTIVE BEGINNING WITH REFEIUlALS RECEIVED IN THE FOURTH 
OUARTER OF FISCAL YEAR 1984. 

cc: Associate Enforcement Counsels 
OECM Off ice Directors 
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SUBJECT: Policy ar.~ Procedures on Parallel Proceedings at the 

F?.~M: 

... ,. . 

Environmental P~ Age~_s;,Y 

Cour~r.ey M. Price' Crl. fA..-~ 
Ass!s:a~: Administrator 
Offie~ or Enforcement and 

Cc~;lia~ce Monitorin& 

Ass!~tar.t Administrators 
Reg:or.al Ad:inistrators 
ntrional Counsels 
t~rec:t~r, N~!: 

Civil or ad:inistrative a::ie~s ~~~~~e~ si~~ltaneously w!th 
cri~inal investigatio~ or pr~s!:~:ic~ or the same party(ies), anc 
re:ating to the sa:e esse;.t!al s~~je:: ~a:te~, are called parallel 
proceedings. Violations or most or the environmental laws wi~hin 
£?~'s jurisdiction ca~ry the po:e~tial of both civil an~ criminal 
sa~c:tions. £?A's enforce:e~t o~tions therefore often include 
•~=inistrative procee:ings or referral to the Department of Justice 
ror civil or cri~inal litigation. In ad:i:ion, EPA will occasion
a~ly seek to conduct a cri:inal investigatien in a matter also 
requirir.g a re=edial response to eli~inate environmental conta:in
at ion or potential hucar. health hazards. In short, the potential 
for parallel proceedings at EPA is high. 

ln the race or due process arguments to the contrary, it has 
been held unequivocally that parallel proceedings are constitu
tional. Recognizing that the govern:e~t often =ust pursue beth 
civil and criminal routes to protect the public, the Supreme Court 
in United States v. kordel, 397 U.S. i (1970), established the 
legality. of parallel proceecings. This case involved an 1!:. !.!,! 
action for the seizure of certain :isbranded drugs, as well as a 
cri~ir.al referral with respe:t to those responsible for the :is
branding. The Court pointed out that prompt action in both the 
eivil and the cri~inal courts can be necessary to proteet the 
putlic interest. This sace rationale can ~e used in the envir:n
mental field, where misconduct may create a danger which car. =~:y 
be addressed by a civil or ac:ir.istrative action fer re~edial 
relief. Proceeding civilly, ho•eve~, does not foreclose pursuit er 
other remedies, such as a cricir.a: prosecution, where a~propriate. 
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It would stultify enforcement or Fede;a! la• to require 
a governmental agency such as the FDA inva;ia:ly to 
choose e:ther to forego recommendation o~ a cri~inal 
prose:~tior. onee it seeks civil relie~, or to defe; 
civil proeee:ings pencing the ultimate outco~e of a 
cric:ir.al trial. 

397 ~.s. at 11. Sinee Kordel, ether courts have sanctioned paral
lel proce~din£! tarring "special circu=stan:es". 

The SEC cannot always wait for Justice to complete the 
cri~~r.al proceedings if it is to obtain the necessary 
pro~;~ civil remedy; neither can Justice always await 
the co~clusion or the civil proceedings without endan
g!;i~i its criminal case. Thus, we should not block 
parallel investigations by these agencies in the a~sence 
o~ "s~e:ial circumstances" in which the nature of the 
~ro:ee~ings 'emonstrably prejudices su~star.tial rig~:s 
Of th! investigated party or or the government. 

s~: v. Dresse; !r.:ustries 1 Inc., 626 F.2c 136E, (t.c. Cir.){e~ bar.c) 
c~~t. der.:~:. l~; ~.s. 993 (1980). 

Not~ithstanding the legality or pa~a:lel proceecings, a numttr 
c~ circu~s:a~ces =ilitate in favor c~ kee~ing such dual actions to 
a ~!ni=u~. Inherent in the si~~ltanec~s p~rSJit or civil, ~d~!~is
tra:ive and/or cri=inal sa~:tie~s is the possibility or legal chal
lenges and ad~inistrative d:~fic~l:ies. First, it would be an 
inappropriate use or Age;.:y re!o~rces. as wel! as a questiena~le 
exercise or enforce~ent dis:re:ic~, for Er~ t~ see~ cri~inil an~ 
civil sanctions in every c~se where both are legally per~issible. 
Ee:aJse or considerations dis:usse~ wit~ir. this me~ora~~u~. separ
a~t staffs will often be use: for the civil/ ad~inistrative a:tion 
an~ the parallel cri=inal investigatior.. The nucber or EPA s:arr 
involved in an enforce~ent action against one party may, therefore, 
be do1J bled while not subs tan ti ally changing the nature or the re 11 er 
oota i ::iec. 

l~ u rt he r , when p·a r a l le l a c t i on s a re in it i at e d by the gov e :- r~ -
mer.t, 1/ de~er.se allega:ior.s of a~use often arise. Whatever the 
s~~stn;ce or the charges, the delay and effort occasione~ by the 
n·eed ~~o respond to and litigate these charges can counterbalance 
the potential benefits of the dual actions. Typical objeetions to 
paral:tel pro.ceedings include the allegation that the gove:-nmer.~ 

l/ ~c1rallel actions may develoy when a defendant in a cri~ina: 
ease ~nitia~es a civil suit against the government or when a~ 
indivi.dual or corporation whe is the plaintiff in a civil a=~io~ 
~e:o~es a dere;.dant in a cri~i~al case involving the sa~e ~a:ters. 
~~ such a situatior., even th:~g~ the govern:ent has nc: crea:~: 
t!':e dual actions, sittilar paralle: proceedin£S iss:.ies ar!.se. 
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has ac:.ted deceptively by 1eekin; more than one type of :elief 
witho~t promptly notifying the party involved, o: that the 
government is using one of the actions to assist the ot~e:. 
Conv~:sely, the government may find that the c:iminal defen~ant 
seeks to obtain infc:mation about the prosecution of the c:iminal 
case through the use of civil discovery devices. 

Because of the above stated resource and legal considerations, 
parallel p:ocee~in;s should be undertaken only when clea:ly wa::ante~ 
by the facts of a given situation.· 

ls sue 

Under What Ci:eumstances A:e Parallel P:oeeedin;s Wa::anted? 

Policy 

In light of the limited criminal investigative tesou:ees 
available to the Agency, criminal investigations and refet:als 
a:e necessa!ily limited to situations of tne most significant 
an~/or f la;!ant environmental misconduct. Acco1din;ly, the 
issue of pa:allel p:oeee~ings should a~ise in only a limited 
num~e: of cases. 

Within this li~ited catego:y of cases, if the envi:onme~tal 
misconduct is ongoing, o: if ci:cumstanees otherwise necessitate 
1nJunctive telief o: teme~ial action, a pa:allel p:ocee~ing is 
app:op:iate. Where the!e is no neec fo: in;unctive o: :eme~ial 
:elief, and the pu:pose of a civil/a~minist:ative action woul~ 
be limited to the assess~ent of penalties fo: past misconduct, 
pa:allel p:oceedin;s will no:ma!ly be avoided and the civil 
a:tion held in abeyance while the c:iminal enfo:cement p:ocess 
p!oceeds. In such situations, A;ency official~ should monito: 
the c:iminal ease closely to ensu:e that it is developed a~ 
expeditiously as possible. 

Discussion 

This policy suppo:ts the use of pa:allel proceedinQS 
in those situations in which the puolic inte:est necessitates 
dual actions, i.e., cases involvin; significant and fla;:ant 
envi:onmental misconduct that also require injunctive/remedial 
response through the civil enfo:cement apparatus. Howeve:, 
whe:e the purpose of enforcement is limited to the assessment 
of penalties, the simultaneous pursuit of civil as well as 
c:iminal sanctions th:ough pa:allel proceedings is discou:a;e~. 

By'so limiting the use of pa:allel proceedin;s, unnecessa:y 
legal challenges as well as resou:ee st:ains will be avoided. 
In addition, the policy reco;nizes the reluctance fre~uently 
manifested by Fede:al p:osecuto:s to penalize a defendant th!ou;~ 
~oth administ:ative/civil a~c c:iminal sanctions. 



Finally, by deferring the civil proceedings until afte: the com
.plet~on of the criminal aetion in penalty-only cases, the gove=nme~t 
vill be ... able to take advantage of the doctrine of!.!! judieata. 
That is,' identieal issues which have been resolved in the ;ove::n
ment's favo: in the criminal ease do not have to be reliti;ated in 
the civil action. On the othe: hand, any issue! o= ve:~ic:ts con
trary to the government's position in the criminal case will not 
bind the cou::t hea:in; the subsequent civil ease beeause of the 
lesser burden which the government (if plaintiff) must bea= in a 
c iv i 1 a ct ion. 

Issue 

In Thoa 1t Situations in Which Parallel P:oceedings A::e Necessary, 
~~en Sh~uld Notiee of the Existence cf the Pa::allel Proceedin; Be 
Given t•:> the Con:'!'C!"'I Subjects? 

~olicv 
·.·· 

No·tic:e that a criminal investi;ation has commenced, er that a 
referral fo:: c:iminal prosecution has bee!"'I m~de, is not a le;al 
r~Guire~ent. A ta::9et does not have to b~ made awa:e of the en
fc:ceme:"lt stej:)$ that the A9ency is pu:suin..; o: conterr.;;>lating. Howeve:-, 
the A;ency should consider giving notice of the potential for a 
c•iminal p:oseeution to the common su~Je:t(s) at the initiation of 
eve:y p.srallel p:oceecinQ. A state!!lent ad\•isin; the sutljectCsl 
that •the AQency is free to choose civil. c::iminal o: administ:a-
tive en~o:eement actions an~ ta~in; one type of a~tion does not 
p:eclud~? pursuing anothe: ty?~ of actior." may be app::op:iate. 
~~~ther or not the Agency e:ects to a!f 1:matively ma<e such a 
statement, this type of ans~e: shoul~ be gLven routinely toques-
tions f~om targets about the existence o!, or the potential for, 
pa::-alle:l actions. The Agency must be ca:-eful never to affi:-rn-
atively mis:e?resent the potential fo: a c:iminal case. 

Oiseuss:.on -
Before a c:-iminal investigation is initiated, the Special 

Ac;ent from the Office .of Crirr.inal Investigations routinely contacts 
the Re;:onal Counsel and the regional program office in the region 
whe:e the investigation is to be conducted. This is to discover 
wh~the: administrative/civil enforcement action is pending or contem
plated. This initial coordination is meant to ensure that a paral
lel proc:eed i ng does not oe cur without the knowledge of app:-opr i ate 
Agency personnel. When a civil action commences, it would likewise 
be advi~~~le fo= the Re;ional Counsel and/or re9ional pro9ram 
off ices to cheek with the Off ice of Criminal Investi;ations if 
the:e i! any Question of the existence of a criminal investi~ation. 



Notice of the potential for parallel civil and criminal p=o
ceedings should be given to the subject(s), eithe: orally o: in 
writing Cdependin; upon the p:evious ~ethods of communication in 
the pa:ticula: matte: o: upon the nature of the situation), when
ever it ~ill not unduly jeopardize pursuit of the criminal inquiry. 
The timing, as well as the mechanics of how and who shoul~ give 
the ~otice, shoulc be decided jointly by the atto:neys and agents 
assigned to the c:iminal enfo:cement case and the Agency pe:sonnel 
assigned to the civil/ad~inistrative action. Unilate:al notifica
tion without coo:dination by personnel assigned to either case can 
disrupt and confuse the parallel investigations and should not 
occur. 

While not always legally mandated, this prophylactic measure 
allows the com~~n subject to protect himself a;ainst self•inc:imina
t ion by •ovin~ the cou:t for a stay, a protective orde:, or other 
relief in the civil p:oeee~in~, while shielding the government 
f ~om subsequent cha:;es of deception or aouse of the civil p:oceed
in;. In cases in which pa:ties have testified or have· provided 
inc~iminating info:mation, courts have been c:itical of the gove~n
ment vhe:e the:e have been previous ~is:ep:esentations o: unfulfilled 
p:omises of i1M'l~nity. !!,!1 .!.!..2..!..• !!£ ~· ES~ Cove:nment Secu:ities, 
In:., 645 F.2c 310 (5th Cir.--r98l); Unite~ States v. Pa::ott, 248 
r:-supp. 1~6 (0.0.C. 1965>: United States v. Gue:ina,-Yl2 F. Supp. 
126 (E.O. Pa. 1953): Unite~ States v. Ran~, 308 f. Supp. 1231 
(\.0. Ohi~ 1970). ~ 

If the Agency chooses not to notify the ta:get of the sta:t of 
a e:iminal investigation, the executio~·of a c:iminal sea:ch we::ant, 
tl1~ p:esentation of c:ed~ntials ~Y an EPA c:iminal investigate: in 
ar. inte:view context, o: the issuance of g:and ju:y subpoenas"will 
accomplish the same funetio~ by ~•~in; the c:iminal focus obvious. 
Sc long as the Agency has ~ct p:eviously mis:ep:esented the poten
tial fo: a c:iminal action, it can not be accused of being deceptive 
just because the ta:;ets have not been notified until the investi
gation has become public knowledge. 

If directly asked whethe: a c:iminal i~vesti9ation has been 
unde:taken or whethe: such an investigation Cor p:osecution) is 
contemplated, an £PA employee may of cou:se decline to reply. 
Howeve:, in some ci:c~~stances a eou:t ~ay find that silence 
constitutes a fo:m of deception. (See below). An •lternative 
res~onse would be a statement that -the Agency is free to choose 
ciyil, c:iminal o: administrative enfo:cement actions and taking 
one type of action does not preclude pursuing another type of 
action•. It is clea:, howeve:, that the government cannot deny 
the existence of a criminal investiQation or refer:al o: mislea~ 
the party into believing that cooperation with the civil aetion 
will preclude a criminal case, if this is untrue. !!.£ Va £5~ 
Cove~nment Secu:ities, Inc., suora. In United States v. Fields, 
592 F.2d 638, 643 12d Ci:. l97~J, ce:t. denied, 442 u.s. 917 <1979J, 
the Cou:t criticized the conduct or-t'Wo SEC employees who (while 
negotiating a consent decree in a civil suit) failed to.diselose 
that a criminal refe:ral had bee~ made. The Oist:ict Cou:t con
cluded that defense counsel had inte:preted the SEC's silence 
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tega::chn; the refe:ral as an agreement not to make the !efe!:al. 
Pe:hnps the key faet in the ease, however, was that the defense 
had nade it ex~:essly known that it was ente:in; into the dec:e~ 
to ·avoid a refe::al. Althou;h the Second Ci:-euit held that dis
misstlng the indictment was too 1eve:e a sanction, it did chastise 
the UEC fot its eonduet and warned against sueh misleadin; silence 
in the futu:e. I~. at 647. See also United States v. Rodman, 
s 19 .~. 2 d . l 0 s 8 ( l St c i?. l 9 7 s ) :--~ 

Jn a se:ies of cases involving the Internal Revenue Se:viee, 
courts have h~ld that, in the absence of affirmative mis:ep:esen
tatic>ns, a tax~aye: has not established that information was 
obtailned th:ou~h deceit and trieke:y. Specifically diseountin; 
silence as pe: se f:aud, one court stated that •silence can only 
be e1;uated w.1. thr:a:Jd whe:e there is 1 legal c~ mo:-al duty to 
s~eak or whe:e an in~ui:y left unanswered would be intentionally 
~isloadin;". United States v. Prudden, 424 F.2d 1021 (5th Ci:. 
1970). In United States v. Tonahill, 430 r.2d 1042, 1044 (Sth Ci:. 
1970), the Cow:t found that, when apeeifieally asked whethe: they 
we:e inves~i;atin; a e:ime, IRS Special Agents did not engage in 
irrpe::-missi:1e t: icke:y when they did net di:eetly ans•e: that a 
•c:iminal investigation• vas oecurrin; but instead stated that 
•th~i: fu~:tion was to reeoneile the la~;e dise:epaneies to see if 
t~~Y we:e the result of innocent-e::o:s". 

Where circumstances tequi:e that notice of the potential 
~~~ ~ e:iminal p:osecut10~ he dela1e~ until the investi;ation 
(Pitne: field o: ~:and Ju:yl is co~?leted,2/ then not only must the 
c;o .... e,~nment be ext:e!Tlely ea~e~1.1l not to misTea~ the pa!.ty but info!.• 
~a~ion p:ovidec by the ccc~~n sub)ect in the pa:allel civil 
~~oc:1~edin; will ;ene:ally not be transfe::ed to the atto?:neys and 
a;en~s involvec in the c:iminal in~ui:y. The transfer of info:
mati1:n f:olT'. a civil to a pa:allel c:iro1nal enforcement action 
wher. the pa:ty is unawa:e that he may be the su~ject of a c:iminal 
inve!Stigat1on has not been di:ectly add:eEse~ and condemned by the 
cou!.'ts. 3/ Howeve:, such a proeedu:-e would invite allegations of 
irr.;i:c:l~e! use of the civil p:oceedin;s to fu:-the: the c:iminal 
ir.veiai;ation. 

21 [f·· the:-e is st:-ong likelihooc of evidence destruction, witness 
Tntii~i~atior., e: o~;cin; c:i~ina! activity, reasons ce:-tainly 
exis~ to delay disclosu:e o: notice of the potential fo: a c:iminal 
inve.Higation or refer:al. 

ll Whe:e defendants have been awa:e of the parallel proceecin~ an~ 
have objected in advance to thei: statements bein; t:ansfc::e~ f:o~ 
a:; a;ency to the De;;a:t:ner.t of Justice, eourts ha•1e neve:t!'lelesc; 
ar;:~ved such t:ar.s!e:s. SE: v. D:esse: In~ust:-ies, Inc., Si,;'.:: a. 



ls sue 

Should Mi:anda-type Wa:nings Be Given Unde: Any Ci:cumstances To 
·subjects ~f Pa:allel P:oceedings? 

Policy . 

Full Miranda wa:nings a:e unnecessary in non-•custodial• set
tings. Howeve:, modified w~:nin;s should be given befo:e a com~on 
subject is ~e~ui:ed to provide evidence testimonial in nature~/ 
during civil proceedings. That is, varnings should occur before 
a COIBl'llOn subject is deposed, and before an administrative hea:ing 
or trial is held at which a party may testify. An administrative 
request for business documents is not considered •testimony• 
and need not t:i;;er a disclosure of a criminal investigation. 
Schmerber v. Califcrnia, 384 U.S. 757 (1966). 

Discussion 

These wa:nin;s are separate and apart from the •notice• dis
c~ssed earlie: i~ this memorandum. •Notice" pertains to a state
~ent from the Agency that a matter may result in both criminal and 
c~~il actio~ t; t~e Agency. It is issued to avoid criticism that 
t~.P Agency has acted deceptively er that it has mis:ep:esented the 
na~u:e cf its contacts with an individual or company. e~arnings•, 
en the other hanc, a:e a response to the Fifth Amendment consider
ations which a:ise whenever an individual is compelled by the 
gov~:nment to provide information. It informs the individual that 
his :esponses may be used against him in su~se~uen~ proceedings. 

Full Miranda warnin;s, o: a~vice of :ights, are not required, 
o: e~visa~le, in connection wjth the com~ulsion of testimony in 
th~ civil p:oceeding, sin:e the testimony is not elicited in a 
•custodial• setting.SI A wa:ning which will adequately inform the 
pa:ty may consist of-a simple statement that violations of environ
m~~tal statutes may subject an individual to both civil and crimi
na~ sanctior.s and that statements made by the individual may be 
used against him in any fu:ther proceedings. Warnings are crucial 
when the su~ject is asked to give testimonial evidence and she/he 

41 •Testimonial evidence• is that which is communicative in nature 
;:·•from the witness's own ~outh.• Private papers (such as a 
diary) or oral testimony come within the zone of privacy protected 
by the Fifth Amendment but ordinary documents or books w~ich may 
include tncriminatin; information do not. United States v. Fisher, 
425 U.S. 391 (1976). 

5/ The Supreme Court in United States v. ·Miranda, 384 U.S. 436 (1966) 
held that a suspect's Sixth Amendment right to the assistance of 
cour.sel attaches as soon as government agents take him into custo~y 
or otherwise restrict his freedom of action in any significant wey. 



-e-

is no{'rep:esentec! by counsel. The Court in Unite!! States v. 
~o:de~, s~p:a~ ex~:essly distinguished the facts in t~at lan~~a:k 
case J 1rom the situation in which a pa:ty is un:ep:esented by co~~
sel ~r1 the civil ?:oceedin;, noted the Fifth Amencrne~t cor.side:a
tions at issu~, ar.c i~plied that it might have h~ld diffe:ently if 
the d~fenda~t hac not hac counsel. 

Issue 

Where Parall~l P:oceedin;s A:e Initiated, W~en an~ Ho~ Should 
Staff~ Be Se~a:a:e~? 

Pol ie~: 

If the d~!en~a~t o: ta:;et is on notice of the existence of 
the pnallel ~~c.iceec1ng ·.ar.c no ;rand ju:y wo:k has !>e;un, staffs 
r.iay be inte:c!";!:"'l;e~. ·.-

C~nce a r;~~~·:l ju:y investigation is initiated, pe:.sonr.el with 
a:ceci to ~:a~t ju:y ~ate:ials should have nc fu:the: involveMent 
in th~ pa:a:1~1 civil action in li9ht e! the statute:y :e~ui:eme~ts 
p~~t~inin~ to ;:an~ jury secrecy. 8eca~~e almost ~ve:y envi:.on
~~~tnl C!lminal ease will re~uire ;:a~d Ju:y inv~sti;ation p:io:.· 
~':' inc,ic:.rne"lt, and beca;.;se at least pa:.ual sepa:.ation of civil 
a~~ e:i~1nal staffs w1JJ be !e~u1:e: afte: the initiation of the 
;.a~~ j~:.y inves:i~!:lo"l, it is usJally best to ~epa:.ate staffs 
at the time of init1a:~o~ c~ :~e ~a:allel p:ocee~in;. 

Dlsc·ussien 

'I'he sepa:ation of staffs does not :e'Sui:e a sepa:ation of 
su;e:viso:y pe:sonnel so lon; as ;:anc ju:y mate~ial is not cis
closec to any supe:v1so: who is involved in sup~~v1sing staff 
w~:~in~ on the civil o: adm1nist:a:ive p:oceedings.6/ Supe:viso:s 
who ~~e not involved in the eivil/administ:ative p:oceedin;s anc 
w~c believe it nece~sa:y to become familia: with the Q:and ju:y 
investigation, should :aise this issue with the Justice Oepa:t~ent 
p:osecutc: supe:vising the case. 

6/ Even the recent Sup:eme Cou:t opinions (United States v. S~lls 
Encinee.:inc, Inc., t.:.S. , 33 Crim. L. Rep. 324i3 (June 30, 
l9E.3l; lir.ne: States v. Ba:=~t. U.S. o 33 Ctim. L •. ~ep. 
3259 (June 30, l983J), w~icn have dl:ectly discussec the topic of 
•;:and ·ju:y mate:ial• have not cla:ified what is meant by this 
te:m. B:oacly interp:eted, •;:and ju:y mate:ial• mi;ht be eonsi~
e:ec to include not only the testimony of Q:and ju:y witnesses an: 
the documents subpoenaed by the ;:and ju:y but also any of the 
s~~stantive matte:s which a:e the subJeCt of the Q:anc ju:y ir.vesti
gation. 



Sepa:ating the staffs which are working on each action can also 
.negate t~e defense ar;ument that one proceeding is being used to 
develop the othe:. Although the courts have app:oved pa:allel 
p:oeeedfngs, the:e must be a legitimate purpose for each p:oceeding. 
A •1egitimate pu:pose• is found where independent ;oa1s exist 
for each action and neither action is being pursued solely to 
advance or st:en;then the othe:. Public inte:est conside:ations 
justifying pa:allel p:oeeedings would disappear shoul~ the gove:nment 
abuse its ppwer to initiate both actions by interfering with the 
independent inte;rity of either action. A separation of staffs 
avoids the conflict in roles that may be pe::eived if there is 
invol•ement in both of the actions. The appearance of a conflict 
o: of an abuse of the grand ju:y process (by assisting in a parallel 
civil action) is also avoided by the early separation o! staffs. 

Issue 

Ma: Informatio~ Developed in Criminal P:oceedings Be P:ovided for 
Use in Parallel Civil Proceedin;s and Vice-versa? 

Policy 

Grand jury material may never be pesse~ to anyone wo:kin; on 
a parallel civil proceedin;. In fact, ;rand jury mate:ial may 
never b~ d1scussed with anyone who is net on the so-eall~d •6<e>• 
list. fed. R. Crim. P. 6(e). Inform!~io~ developed in criminal 
f 1eld investi;ations may be passed to civil staff fo= thei= use. 
Howeve:, sueh information must b~ clearly documented to show whe:e 
ar.: when the information was o~taine: so that allegations of ;rand 
Ju~; a~use may be eountere~ at a SJbse~uent date. The Agency 
sho~lc be pre~arec to demonst:ate that the inf o:~ation passed to 
th~ civil side !:om personnel wo:kin; on the e:iminal ease was not 
o~tained by the use of a ;:and ju:y. 

Information obtained in civil eases f:om subjects of a paral-
lel p:oeeedin; may be provide~ to pe:sonnel working on the e:iminal 
case, if the subjects we:e on notice of the ~otential for • parallel 
criminal proceeding when the info:mation was p:ovided by the subjects, 
a~d if warnin;s we:e given prior to testimonial situations. If 
the subjects we:e not on notice o: were not given wa:nings, then 
information provide~ by the~ should not be turned ove: to pe:sonn~l 
wo:Kin; on the c:iminal case. 

Diseussien 

Where the~e has been no notiee (of the potential fo: a crimi
nal procee:in;l or wa:nin~s (of the Fifth Amendment considerations) 
o: the:e a:e othe: in~icia of potential unfai:ness to the ta:;et, 



information obtained in a civil proceeding from the subject of a 
·pa:alle~ criminal proceeding should be isolated and ~ithheld. See 
United States v. Ko:del, suera, 397 U.S. at 12. ---

lfl fil v. O:esse:- lndust:ies, Inc., supra, the Court did not 
object to the t:ans!e: of information from government ·atto:neys 
involved in civil/administrative matters to proseeuto:s on the 
c:iminal side. •whe:e the agency has a le;itimate non-c:iminal 
purpo1e fo~ the investigation, it acts in good faith unde: the 
(United States v. LaSalle National Bank, 43: U.S. 298 (1978)] 
conception even if it might uae the information gained in the 
inve1ti9ation fo: criminal enforcement pu:poses as we11.• 628 
F.2d at 1387 (footnote omitted). Notice was not an issue in this 
case because the company reco::ds were subpoeniid simultaneously by 
both the SEC an~ the ;:and jury, placing the company on notice of 
the parallel proceeding. Moreover, it would not be legitimate 
to: info:mation to ;o in~the opposite direction (i.e., information 
obtained th:ou;~ a g:an~~jury passing to the civil/administrative 
enforcement autho:ities).7/ -

Finally, it should be noted that the ba: on exchange of info:
m!tion frorn a civil to a criminal proceeding pe:tains only to 
information ootained (l) from the common ta:;et--co:~orate o: indi
vidual, an~ (2l afte: the initiation of the parallel proceeding. 
Jr.fo:mation in the possession of the ;ov~:nment prior to the initi
ation of a criminal investi;ation may be !:eely exchanged. 

Information sought by an a;e~cy which has ·al:eady been sub?oe
nae~ by • ;:and ju:y, ~~ile not avail~ble from th~ members of the 
p:osecution team, can be obtained by the civil side of the agency · 
by use of civil discove:y device~, if it is sou;ht fo: its own 
sa~e and not fo: the pu:pose of uneove:ing what took place before 
the ;:and jury. United States v. Jnte:state O:ess Ca:rie:s, Inc., 
2 SO r . 2 d. S 2 , 5 4 ( 2 c cir . l 9 6 o l , c i t e d Hl s E c v. D: es s e: Industries , 
Jnc., sup:a, 628 F.2d at 1382; acco:c, CipTt"Ol Inde~nity Co:p. v. 
"fi?"st M1r.nesota Const:uetion Co., 405 F. Supp. 929 (D. P\inn. 1975): 
United States v. Saks and Co., 426 f. Supp. 812 (S.O.N.Y. 1976); 
Davis v. Romney, SS f.R.O. 337 (£.0. Pa. 1972). This is consistent 
with the ;ene:al proposition that, so long as each investigation 
and proceeding has it. own legitimacy, then the tools available to 
each may be used acco:din;ly. 

i/ The Fede:al ;:and ju:y exists fo: and can satisfy only one 
pu:-pose-~to enforce Federal cri~inal law. Information developed 
in the course of a ;:and jury p:oceeding may not be made availa~le 
fo: use in administrative or civil proceedin;s absent a cou:t orde:. 
Fe~. R. C~im. P. 6(el. A •s?ecial ·cireYmstance• indicating an i~-· 
p:o~e: use of a parallel procee~ing is the use of a g~and ju~y to 
hel? a civil or administrative case. United States v. Proctor ' 
Ga!r.~l~ Co., 356 U.S. 677, 683 c'l9SS): Un1tec States v. Jolin Doe, 
3~i f. Supp. 1350 (S.O.~.Y. 1972). 



-11-

Issue 

To W~at Extent May the Gove:nment Use Civil Discove:y Tools W~en 
The:e Is a Pendin~ Pa:allel Action? 

Policy 

So lon; as the above stated policies o~ notice, wa:nings, 
and aeparate staf fin; a:e pu:sued, the gove:nment may use 
whatever civil dis:ove:y tools a:e available to pu:sue legitimate 
aims in the civil p:oceedin;. Civil discove:y may not, howeve:, 
be uaed to pu:sue evidence solely relevant to the c:iminal 
case. At the cou:t's discretion, stays o: p:otective o:de:s 
m!y be ;ranted up~n a pa:ty's motion. 

Oiseussion 

The p:es~~~tion unde: the Fede:al Rules of Civil P:ocedu:e .is 
that di1cove:y s~culd be available to each pa:ty to the fullest 
ex~~nt possi:le. On the othe: hand, the Fe~e:al R~les of C:iminal 
P:oeedure li~:t discove:y to only that info:mation specifically 
cove:ed within the rules. P:ior to trial, a e:iminal defendant 
ha~ the ri;~t to obtain from the gove:nment any statements alleged 
t~· have been made by the defendant to a;ents of the oove:nment, 
th~ defendant's c:i~inal reco:d, end do:uments, tan;ible objects 
an~ any repo:ts of examinations o: tests w~ich the gove:nment 
i~tends to use as evidence in its ca~e in chief. 

In a c:{minal aetio~, t~is ~1ffe:ence (in discove:y :ules) can 
l~a~ to an unfai: advantage ~e!~g ;ained, by eithe: side, through · 
the use of the mo:e li~e:al c1v1l discove:y :ules. Fo: example, 
inf~~m!:ion about de!e~se witnesses, st:ate;y, an~ anticipate~ 
t~s~1mony (othe:~ise unavaila~le p:io: to a c:i~inal t:ial) can be 
uncove:e~ by the ;ove:nment th:ou;h the use of inte::o;ato:ies, 
de~ositions an~/or re~uests to p:ocuce. Similarly, a defense 
attorney, by initiating a civil suit a;ainst the gove:nment o: as 
a respondent in a civil suit, could take advantage of the civil 
discove:y rules to depose ;ove:nment witnesses and file inte::o;a
to~ies to reveal info:matio~ normally unavailable to a criminal 
defendant. The:efo:e, cou:ts have been sensitive to the need to 
ensu:e the integrity of each branch of the parallel proceeding. 

In $£C v. tr.esser Industries, Inc., supra, the Cou:t held 
that the limitations placed on the use of the IRS 1dminist:ative 
su~mons enunciate~ in U~ite~ St!tes v. LaSalle National Ba~k, 
sup:a, are inapplicable to the S£C. Accord, !!.£ v. First financial 
Group of Texas, 659 F.2d 660 (Sth Cir. 1980). Under LaSalle, the 
IRS lS precluded from using its administrative summons authority 
afte: a case has been refe::ed to the Department cf Justice fo: 
criminal prosecution. EPA, like the SF.C but unlike the IRS, pos
sesses .statuto:y autho:ity to pu:sue investigations of both a 
civil and a criminal nature. The:efo:e, while the IRS has no p:ac
tical autho:ized purpose for issuing a summons after a refe::al 



to J~st]ce, if EPA decides to pursue both civil •nd c:iminal cases, 
·its summons autho:ity continues undiminished even a!te: :efe:=al, 
p:-ovide~I·. that the pu:pose is to develop the 'civil action. ill v. 
0:-esser Industries, Inc., sup:a, 628 F.2d et llSl.!/ Many of the 
IRS castlS can be viewed as !,tl generis because of the pa:ticula= 
statutgry autho:ity unde: which that agency operates. 

Co1.1rts histo:ically have been sympathetic to 1:laims by both 
the govurnment and individuals that civil discove:y rules a:e 
being •>~plo.ited to benefit the pa:::-ty in the c:::-iminal proceeding. 
In decidinQ the app:op:i~te remedy, the cou:t will weigh the public 
and the plaintiff's interest in the speedy resolution of the civil 
suit agninst the potential for prejudice to the defendant and the 
interest in maintaining the procedural integ:ity of the e:iminal 
justice 1yste~. SEC v. Control Metals Co:-p., 57 F.R.O. 52 (S.O.N.Y. 
1972>: !:ampbell v:-Eastland, 307 F.2d 47s (Sth Ci:. 1962), lli.1· 
denied, J7l U.S. 9SS (l96J). Both the gove:nment an~ individuals/ 
co:po:ations have successfully aought stays of civil p:::-ocee~ings. 
Unless ~he inte:ests of jystice veigh against the equitable relief 
of a stay, co~:ts generally will ;:ant stays of the enti:e civil 
p:~ceedinQ, c: at least of the discove:y p:ocess, pending the dis
P~~ition of tM~ c:iminal matter. Prote:tive o:de:s can also be 
e~~loyed to p:event the transfer of info:mation between b:anches 
of ;ove~nment o: to limit the sco~e of the info:mation transfe::ed. 

Oiff ic~ltiPs can be anticipated in EP~-initiated cases when 
th~ ;ov~:nment must OP?OSe a stay be=ause of its need to proceed 
c1v1lly and c:iminally. The defendant will see~ to use eivil dis
c~v~:y to depose gove:nment witnesses while :esistin9 the QOve:n
m~nt 's ~ttem?tS to uncove: def~ns~s. If the QOve:nment can ne;oti
a:e a stipulated injunctive :el1ef to;ethe: with a stay of the 
:e~aind~: of the civil suit pe~~1n; the c:i~inal disposition, some 
of thes~ difficulties may be resclvec. Othe:wise, a mixtu:e of 
pa:tial stays and na:rowly f:amed p:otective o:de:s may be the 
only alte:native. 

P:,~tective o:de:s o: stays (fed. R. Civ. P. 26(c),(dll may be 
;:anted at the disc:etion of the trial jud9e. At least one COY:t 
has found it to be violative of due p:ocess to force the defendant 
tc go fo:wa:d in an administrative hea:ing while a c:::-iminal p:oceed
ing is ~end1n;. Silve: v. McCamey, 221 F.2d 873 (0.C. Cir. 1965). 

Bl This is distinguishable f:om the situations discussed in the 
£PA guidance on the •Guidelines fo: the Use of Ad~inist:ative 
Oiscove:y Devices in the Development of Potential C:iminal Cases.• 
In that guidance, the issues we:e p:esented in the context of 
cases which we=e goin; to be eithe= civil/administrative or c=iminal 
aetio~s. but not both. If an Agency decision is made that a case 
s~ould ~e refe=red fo: criminal p=csecution alone, then it would 
be clea:ly imp:ope= to use administ=ative discovery device~ aft~= 
s:.J=h :::-efe:-:al. 



However, there are other alternatives to a stay, such as a narrowly 
framed protective order, sealing the responses to interrogatories, 
or precluding the use of the products of civil discovery at crimi
~al trials, w~ich can be employed instead of an all-eneompassin; 
tay: McSurely v. McClellan, 426 F. Supp. 664 (O.o.c. 1970). 

Claims of Fifth Amendment privilege are an oft-eitec reas:~ 
for a request for a stay. If a civil defendant is •compelled" to 
testify, his testim~ny cannot later be used to incriminate him. 
But a civil ~efencant is not compelled to testify merely because 
the fact•f inder may draw adverse inferences from his failure to 
testify. Baxter v. Palmigiano, 425 U.S. 308, 317-18 (1976). Some 
court• have ;ranted stays where a defendant must either invoke the 
Fifth Aaendment, •~id thereby jeopardize his civil/administrative 
case, or provide information which may be used against him in the 
criminal case. United States v. American ~adiator and Standard 
Sanitary Corp., ~7~ f. Supp. 691 (W.O. Pa.), rev 1d ~other grounds, 
383 r.2d 201 (3d Cir. 1967), cert. denied, 390 u.s. 922 (1968): 
Oienstag v. Bronse~, •~ F.R.O:--ri7 (S.O.N.Y. 1970); Perry v. 
McGuire, 36 F.R.O. 272 (S.O.N.Y. 1964); Paul Harri9an and Sons v. 
Enterprise Animal Oil Co., 14 F.R.D. 333 (£.D. Pa. 1953). 

Other courts have sympathized with the defendant but refused 
tc grant protective orders, • stay or other relie! despite Fifth 
Amendment issues. In SEC v. Rubinstein, 95 f.~.o. 529 (S.O.N.Y. 
l9~2l, the co~rt cited-a-statutory authoriza~ion to 1pass informa
t1:n from the st: to the Department o! Justice, and prior judicial 
a~rroval of such aeti~n in United States v. Fields, su2ra, and in 
~ v. Oresser In~ustries, Inc., su2ra, and denied the m~~ion to 
S~il d1scover~. 
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MEMORANDUM 

SUBJECT: 

FROM: 

,Ml. 18 1984. 

Guidance for Implementing EPA's Contractor 
Listing Authority 

1
r; 

Courtney M. Price0"' ·} {)....-fr'~ 
Assistant Admini~~or Enforce~ent 

and Compliance Monitoring 

t~FiCE OF 
lNFOAC:E,..£111T AlllC> 

COMPLIANCE ~ONITOlllt~G 

TO: Assistant Administrator for Air and Raciation 
Assistant Administrator for Water 
Assistant Administrator for External Affairs 
Assistant Administrator for Policy, Planning 

and Evaluation 
General Counsel 
Inspector General 
Regional Administrator& 

! . Puroose 

The purposes of this document are to briefly desc~ibe: 
1) EPA's contractor listing authority, 2) the interim agen~y 
policy prior to final promulgation of revisions to the listing 
regulations at 40 C.F.R. Part 15, and 3) the proposed revisions 
to 40 C.F.R. Part 15. Further, the document gives some general 
guidance on when to bring a contractor listing action, and 
explains how the Agency's Strategic Planning a~d Management 
System will account for listing actions as enforcement responses. 

II. Background 

The Clean Air Actl and the Clean Water Act2, as imolemented 
by executive orc~r3 and Federal r~gulation,~ authorize E?A to 

l/ Clean Air Act, Section 306, 42 U.S.C §7606. 
2; Clean Water Act, Section 508, 42 u.s.c. §1368 
3/ Executive Order 11738, Septembe~ 12, 1973 
4/ 40 C.F.R. Pa~t 15 



-2-

precl~de certain facilities from obtaining government contracts, 
grants, or loans, if the facility is violating pollution control 
standards. Commonly called •contractor listing", this progr~rr. 
assures that each Federal Executive Branch agency undcrt~kes 
procurement and assistance activities in a manner that will 
result in effective enforcement of the air and water acts. 
Contractor listing also ensures that owners of noncomplying 
facilities do not receive an unfair competitive advantage in 
contract awards based on lower production costs. 

!n the past, EPA has seldom used contractor listing in 
the enforcement program. Currently, one facility (Chemical 
Formulators, Inc., Nitro, West Virginia)S is on the List of 
Violating Facilities. Contractor listing can be an effective 
enforcement t9ol, and EPA policy calls for Regional Office 
enforcement personne~;to actively consider the viability of 
this option to obtain compliance with Clean Air Act and Clean 
Water Act standards. 

With a view toward improving and streamlining the cont~actor 
listjng program, EPA has proposed revisions to 40 C.F.R Part 15 
(copy attached). The proposed revisions provide additional 
procedural protections to facilities which are the subject of 
listing recommendations and expand the range of situations which 
may t.rigger the listing sanction. 

III. Interim Listino Policy While Reculations Undergoing Revision 

A. Grounds: By statute, EPA must list 2 facility which 
has ~;iven rise to a person's conviction under Section 309(c) 
of the CWA or Section 113(c)(l) of the CAA, and that person 
owns,. leases, or supervises such facility (mandatory listing). 
Othe;,wise, prior to promulgation of the ~evised Part 15 regulations, 
EPA may list a facility only on the following grounds set forth 
in the current Section 15.20(a)(l) (1979) (discretionary listing). 
Spec:.f ically, EPA may list a facility only if there is continuing 
or recurring non compliance at the facility and 

0 

0 

The facility has given rise to an injunction, 
order, judgment, decree, or other form of civil 
ruling by a Federal, State, or local court issued 
as a result of noncompliance with clean air or 
clean water standa~ds, or the facility has given 
rise to a person's conviction in a State or local 
court for noncompliance with clean air or clean 
water standard5, and that person o~ns, leases, or 
supervises the facility. 

The facility is not in compliance with an order 
under Section 113(a) of the CA.~ or Section 309(3) 
of CWA, or ha~ given rise to the initiation of 

.£! ~5 F.R. 16324, March 12, 1981 
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court action under Section 113(b) of the CAA or 
309(b) of the CWA, or has been subjected to 
equivalent State or local proceedings to enforce 
clean air or clean water standards. 

B. Procedures: Prior to promulgation of the revised 
regulations, EPA will employ the procedures proposed in the 
re~ised regulations for discretionary listing and·the procedures 
in the current regulations [Section 15.20(a)(2)(1979)] for 
mandatory listing, explained below. EPA will use the procedures 
proposed in the revised regulations for discretionary listing 
because these regulations provide greater procedural protections 
than the current regulations6. Because the revised mandatory 
listing regulations authorize less procedural protections than 
the current procedures, however, EPA will continue to employ 
the current regulations until the revised mandatory listing 
procedures are legally effective. 

We recognize that some confusion may result during the 
interim pe~iod, so you should not hesitate to contact the EPA 
Listing Official? to resolve any problems. Upon promulgation 
of the final rules, we will revise this guidance as necessary. 

IV. The Listing Program and the Proposed Revisions to Part 15 

Even under the revised regulations as proposed, the basic 
framework for listing actions is substantially the same as 
established by the present regulations. The proposed revisions 
to Part 15 clarify the distinctions between mandatory and 
discretionary listing, and establish some different procedures 
for each type of listing.a 

A. Mandatory Listing 

If a violation at a facility gives rise to a criminal 
conviction under Section 113(c)(l) of the CAA or Section 309(c) 
of the CWA, listing of the facility is mandatory if the convict~d 
person owns, leases or supervises the facility. Not only is 
listing mandatory, but section 15.10 makes the listing effective 

~/ One exception is that EPA will continue to use the Listing 
Review Panel to review decisions of the Case Examiner. The 
Panel consists of the AAs for OECM and Policy, Planning and 
Evaluation, the General Counsel, and a representative from 
the Off ice of the Deputy Administrator who shall serve as a 
non-voting member. 

11 ! have designated Edmund J. Gorman of the Office of Legal 
and Enforcement Policy (LE-130A) as EPA's Listing Official. 
He can be reached at (FTS) 426-7503. 

~I Hereinafter all citations ar€ to the proposed revised Part 15 
regulations unless oth~rwise expressly stated. 
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autoinatically upon a conviction. As soon as ~ conviction occurs, 
the Associate Enforcement Counsel ~or Criminal Enforce~ent 
must notify the Listing Official. 

The Listing Official is responsible for sending written 
notification to the fa~ility.and to the Federal Register. Both 
docu'ments must state tne basis for and the effective date of 
the ·mandatory listing. 

Removal from the mandatory list may occur only if: (1) the 
Assistant Administrator certifies that the facility has corrected 
the condition that gave rise to the criminal conviction under 
Section 113(c)(l) of 'the CAA or Section 309(c) of the CWA, or 
(2) a court has overturned the criminal conviction. 

B. Discretionary Listing 

1. Basis for Discretionary Listing 

Discretionary listing may occur if the recommending person 
can show a •record of continuing or recurring noncompliance,• 
and that a requisite enforcement action has been initiated or 
concluded. The proposed revisions broaden the discretionary 
listing authorities by including additional statutory provisions 
under which EPA can bring enforcement actions that can trigger 
applicability. Under the proposed regulations, any of the 
following enf orcernent actions may serve as a basis for listing 
if there is also a record of continuing or recurring noncompliance 
at the facility: 

1. A federal court convicts any person under Section 
113(c)(2) of the ChA, if that person own&, leases, 
or supervises the facility. 

2. A State or local court convicts any per~on of a 
criminal offense on the basis of noncompliance 
with clean air or clean water standards if that 
person owns, leases, or supervises the facility. 

3. A federal, state, or local court issues an injunction, 
orde~, judgment, decree, or other for:n of civil 
ruling as a result of no~compliance with clean air 
or clean water st~ndards at the facility. 

4. The facility is the recipient of a Notice of 
Noncorn~liancc under Section 120 of the CAA. 
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5. The facility has violated an administrative order 
under: 

Section ll3(a) C/A..A 
• Section ll3(cl) CAA 

Section 167 CAA 
• Section 303 CAA 

Section 309(a) CWA 

6. The facility is the subject of a district court 
civil enforcement action under: 

• 
• 

Section ll3(b) 
Section 204 
Section 205 
Section 211 
Sectior. 309(b) 

CAA 
CAA 
CAA 
CAA 
CWA 

2. Initiating the Discretionary Listing Process 

The listing process begins with a recommendation to list 
filed by a •recommending person• with the Listing Official. 
Recommending persons include any member of the public, Regional 
Administrators, the Assistant Administrator for Air and Radiation, 
the Assistant Administrator for Water, the Associate Enforcement 
Counsel for Air, the Associate Enforcement Counsel for Water, 
and Governors. The reconunendation to list is a written request 
that: (1) states the name, address, and telephone number of 
the reconunending person, (2) describes the facility, and (3) 
describes the alleged continuing or recurring noncompliance, 
and the parallel enforcement action. Section 15.ll(b). 

The Listing Official must review the recommendation to 
determine whether it meets the requirements of Section 15.ll(b). 
If it does, the Listing Official then must transmit the 
recommendation to the Assistant Administrator for Enforcement 
and Compliance Monitoring who shall in his/her discretion, 
decide whether to proceed with the listing action. If he/she 
decides to so proceed, the Listing Official then must notify 
the facility of the filing of a recommendation to list. The 
facility then has 20 working days to request EPA to hold a 
listing proceeding. If the facility requests the pr.oceeding, 
the Listing Official must schedule it and notify the recommending 
per~on and the facility of the date, time, and location of the 
proceeding. The Assistant Administrator reust designate a Case 
Examiner to preside over the listing proceeding.9 

~/ If the facility does not make a timely request for c listing 
proceeding, the Assistant Administrator will d~terrnine whether 
to list the facility based :.ipon the recor..z:.er.dation to list 
anc any other available inforreation. 
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3. The Discretionary Listing Proceeding 

The discretionary listing proceeding is informal, i.e., 
there are no formal rules of evidence or procedure. The 
recommending person and the facility may be represented by 
counsel, present relevant oral and written evidence and, with 
the approval of the Case Examiner, either party may call, 
examine, and cross-examine witnesses. The Case Examiner may 
refuse to permit cross-examination to the extent it would: 
(1) prematurely reveal sensitive enforcement information which 
the government may legally withhold, or (2) unduly extend the 
proceedings in light of the usefulness of any additional 
information likely to be produced. Section 15.13(b). A trans
cript of the proceeding along with any other evidence admitted 
in the proceeding constitutes the record. For the Case Examiner 
to a:pprove a recommendation to list, the recommending person 
must persuade the Case Examiner that he/she has proved each 
elemant of a discretionary listing by a preponderance of the 
evid1:rnce. 

The Case Examiner must issue a written decision within 30 
working days after the proceeding. The Listing Official then 
must notify the recommending person and the facility of the Case 
Examiner's decision. The party adversely affected may appeal 
the decision to the General Counsel. The appeal, which is 
file~j with the Listing Official, must contain a statement of 
(1) ~he case and the facts involved, (2) the issues, and (3) 
why 1:he decision of the Case Examiner is not correct based on 
the ::ecord of the proceeding considered as a whole. The Gc-ne::-al 
Coun9el must issue a fi~al decision, in writing, as soon as 
practicable after reviewing the record. The Listing Official 
then must send written notice of the deci5ion to the recommending 
person and to the facility, and rnust publish the effective 
date of the listing in the Federal Register if the General 
CounHel upholds the Case Examiner's cecision to list. 

Removal from the list of Violating Facilities can occur in 
any of the following circumstances: 

1. Upon reversal or other modi:ication of the criminal 
conviction dec~ee, o=der, judgment, or other 
civil ruling or finding which formed the basis 
for the discretionary listing, which reversal or 
modification removes the basis for the listing; 

2. If the Assistant Administrator for OECM determines 
that the facility has corrected the condition(s) 
which gave rise to the listing; 
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3. If, after the facility has remained on the 
discretionary list for one year on the basis of 
Section 15.ll(a)(4) or Section 15.ll(a)(S) and 
a basis for listing under Sections is.ll(a)(l), 
(2), or (3) does not exist, then removal is 
automatic: er 

4. If the Assistant Administrator for OECM hos 
approved a plan for compliance which ensure~ 
correction of the condition(s) which gave rise to 
the discretionary listing. 

The removal process begins with a request for removal 
filed with the Listing Official by the original recommending 
person or by the !ac~lity. The Assistant Administrator for 
OECM then must review the request and issue a decision as soon 
as possible. The Listing Official then must transmit the 
decision to the requesting person. 

If the Assistant Administrator for OECM denies a request 
for removal, the requesting person may file a written request 
for a removal hearing. A Case Examiner designated by the 
A~sistant Administrator then conducts a removal hearing. The 
removal hearing is an informal proceeding where formal rules 
of evidence and procedure are not applicable. The parties to 
the proceeding may be represented by counsel and may present 
written anc oral testimony. In addition, with the approval of 
the Case Examiner, the parties rnay call, examine, and cross
exarnine witnesses to the extent that any further information 
pro~uced will be useful in light of the additional time such 
prccedure5 will take. The Case Examiner must base his/her 
written decision solely on the record of the removal hearing. 

Within 20 working days of the date of the Case Examiner's 
decision, the party adversely affected may file with the Listing 
Official a request for review by the Administrator. The 
Ad~inistrator will determine if the Case Examiner'~ decision 
is correct based upon the record of the removal haaring consider~d 
as a whole. The Administrator then must issue a final written. 
dP.cision. 

v. Increased Use of Discretionary Listing. 

We believe that the revisionu to the discretionary listing 
regulations are only the first step in the ~reprovement of our 
contractor listing program as an effective enforcement tool. 
The second step, actually using the listing authority, will 
~ai11 for us the necessary experience in this area. Note that 
fo;: purposes o: the Strategic Planning ilnd Maneg0m';)llt Syster:i, 
:-cgions may show recomr..endations to list as er.foi:c:c.:.cnt actions 
l~k~n in t:-acki~g regional progress tow~rd b:-in0ing ~;ignif icant 
viQlators into coffipliance. 
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Currently, our lack of experience in this area inhibits 
our ability to offer explicit guidance based upon known formulas, 
However, we believe that some general points are worth noting. 

Listing is a very severe sanction and, therefo~e, should 
usually be reserved for the most adversarial situations. If 
such an adversa~ial situation already involves time consuming 
litigation, however, recommending persons employed by EPA 
should consider the additional resource requirements associated 
with both the listing proceeding and the potential judicial 
challenges to the administrative action. When enforcement 
litigation is in progress, recommending persons employed by 
EPA should also consider whether the listing proceeding will 
provide grounds for cqllateral attack against EPA's case, and 
whether such attack -~ld be a benefit or hindrance to successful 
prosecution of the underlying judicial litigation. 

In some cases, listing may be an effective alternative to 
litigation. Note specifically that EPA has the option of using 
listing as an enforcement response if a facility fails to 
comply after being subject to an administrative or judicial 
order. Note further that EPA may bring a listing proceeding 
based on present •recurring or continuing" violations and a 
prior judicial or administrative judgment even if the prior 
action did not address the present violations. Specifically, 
EPA should consider listing actions for violating facilities 
for which previously concluded enforcement actions have not 
stopped the violator from continuing practices constituting a 
pattern of chronic noncompliance. 

Listing may be espacially effective if the value of the 
facility's government contracts, grants, and loans exceeds the 
cost of compliance. If the value of these assets is less than 
the compliance costs, listing probably would not provide adequate 
incentive to comply. On the other hand, if the value of such 
assets is considerably greater than the cost of compliance, a 
listing proceeding could conceivably impede progress toward 
resolving the environment3l problem because the facility is 
more likely to vigorously contest the listing both at the 
administrative and federal court levels. Therefore, we believe 
that listing will be most appropriate for "middl€ ground casen" 
fo~ which there is a~ ongoing parallel action, i.e., ones 
where the government contract, grants and loans for the f~cility 
in question exceed compliance costs but not considerably. 

Finally, a listing proceeding is likely to be mo~e 
efficient, and therefore more effective, if the continuing 
or reccrring noncompliance involves unambiguous and clearly 
applicable clean air or clean wate~ standards. !f the standards 
are fraught with ccrnplications pertaining to the appropriate 
compliance test method o~ procedure, for example, the listing 
proceecing is probably ill-suitec to handle such issues. 
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Prior to filing a recommendation to list, recommending 
persons employed by EPA must consult with my off ice to ensure 
that a recommendation to list comports with nntional policy 
3nd priorities and is otherwise appropriate. We expect that 
experience, as usu~l, will prove to be the best teacher. As 
we gain experience and after final promulgation of the revisions, 
we will provide furth~r guidance. 

Attachment 

cc: Assistant Attorney General for Lane and Natural Resources 
Associate Enforcement Counsels 
OECM Off ice Directors 
Regional Counsel 1-x---
Steve Ramsey, Chief Environmental Enforcement Section, DOJ 
Director, Stationary Source Corepliance Division~ 
Director, Enforcement Division, Office of W~ter 
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Acmin:.st!"ation of the Clean Air Act and the Clean Water Act with 

Respec:t to Federal Contracts, Loans, and Grants. 

AGENC)~: Environmental Protection Agency (~PA) 

ACTIONg Proposed rule. ~536-3 
SUMMAF~Y: EPA is responsible for implementing several suspension 

and debarment programs. This action is to revise 40 C.F.R. 

Part 15, the regulation that establishes a special air and water 

enforcement-related suspension and debarment program. Commonly 

referred to as the "contractor listing program"u this program 

makes a facility ineligible for contracts, grants, or loan~ 

issued by an Executive Branch agency if the facility hes a record 

of poor compliance with Federal clean air or clean water standards~ 

EPA is revising 40 C.F.R. Part .15 to ensure tha~ the program 
•I 

est~blished by this regulation is consistent with existi~g legal 
........ 

requirements and is more easily understood. 

OATES: Comments. Comments must be receivec on or before (45 days 

from publication in Federal Reoister). 

ADDRESSEES: Com.~ents: Comrn~nts should be subrnittP.d Cin duplicate 

if possible) to: Central Docket Sec~io~ (L~-131), Attentio~: 

Docket Number G-64-01, U.S. Environ~ent~l Protection Agenry, 

401 M St., s.w., Washington. D.C. 20460. 
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Docket ~umber G-84-01, containing supporting information used in . 
developing the proposed standard, is available for public inspection 

and copying between 8:00 a.m. and 4:00 p.rn., Monday through Friday, 

at EPA's Central Docket Section, West Tower Lobby, Gallery l, 

Waterside Mall, 401 M St., s.w., Washington, D.C. 20460. A 

reasonable fee may be charged for copying. 

FOR FURTHER INFORMATION CONTACT: Edmund J. Gorman, Listing Official, 

Off ice of Enforcement and Compliance Monitoring, En~ironmental 

Protection Agency, Roo~ 3219! (LE-130A), 401 M St. s.w., 
+1 5 . 'i':/'f '1-

Washington, o.c. 20460. Telephone: (202) 4-:-6=75C3. 

SUPPLEMENTARY INFORMATION:· Section 306 of the Clean Air Act 
• 

(42 u.s.c. §7401 ~ !!,g.) and Section 508 of the Clean Water Act 

(33 u.s.c. 51251 et !!9.·), as implemented by Executive Order 

11738 (38 !...:!.:. 25161, September 12, 1973) authori:e EPA to 

establish procedures for ensuring that Exec~tive Branch agencies 

conduc~ thei~ procurement and assistance prograrns in a manner 

cor.si~tent with the President's··responsibility of ensuring ecmpliance 

with the Clean Air Act (CAA) and the Clean Water Act (CWA). 

On April 16, 1975, EPA promulgated 40 C.F.R. Part 15 to 

provide procedures for ensuring that Executive Branch agencies 

conduct their procu=ement and assistance programs in accordance 

with the President's responsibility for ensuring compliance .with 

CAA and CWA standards. 40 C.F.R. Part 15 ~ccomplishes this by 

est~blishing the Li5t of Violating Facilities, a list of facilitie~ 

which are ineligible for any nonexempt contract, grant, or loan 

is~u~d by an EY.ecutivc Branch agency. 40 C.F.R. Part 15 provides 
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proc~a~res for placing a facility on this list because of a criminal 

conviction under section 113(c)(l) of the CAA or section 309(c) 

of the CWA or because of a record of continuinQ or recurring 

noncom~liance with CAA or CWA standards. 40 C.FoR. Part 15 also 

provides procedures for removing a facility from the list where 

there is sufficient indication that the CAA or CWA noncompliance 

proble~~ at the facility have been or are b~ing corrected. 

The purposes of this revision to 40 C.F.R. Part 15 are: 

to conform the language of the regulation more closely 

with statutory autho~ity. 

to make even more certain that EPA provides adequate 

procedural due process for facilities which are candidates 

for placement on the discretionary List of Violating 

facilities. !he revision does not provide for a formal 

cvidcntiary hearing. Instead, it provides for fairness 

~nd f l~x1~ility through an informal p~oceeding. 

to iC'lprov~ rcadabi n ty and make the regi.:latory requi rernents 

easier to ~ndcrstand. 

to rcf lcct EPA or~anizational changes mad~ since the 

rc9ulation w~s pro~ulgatec. 

~h~ Most ~ot~worthy r~v1s1ons incluco: 

c.o !!'_,,-.1nt; :rnto~at1c the listing of facilities that gave 

r : !i ~ t n ~ r ~ ~ l n .'\ ! e '"H'\ v i ct i c n s u n de :- s e ct i on 11 3 ( c )( 1) CAA 

~nd ~~e~~on 3nq(cl CWA as required by those stetutes, 

~dd1ng ~s a ~asis fer discretiona:-y listing f~cilities 

with continuinc; or recl.!r!."ing violations o·~-=....:-~~l...i!;...:~ j~,... 

which have been the subject of enfol."C2l..cnt c::ction~ ~mde:-
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sections 113(d), 120, 167, 204, 205, 211, and 303 of the 

CAA, and 

stating more explicitly the procedural opportunities 

which EPA will affo~d facilities party to listing or 

~emoval actions. 

Executive Order 12291 

Under Executive Order 12291, EPA is required to judge whether 

a regulation is •major• and therefore subject to the requirement 

of a Regulatory !rn?act Analysis. T~:s is not a major reg~lation 

because it will r.ot entail a major increase in costs or prices 

for consumers, individual industries, Federal, State, or local 

Government agencies, or geographic regions. 

Regulatorv Flexibility Act 

EPA has determined, pursuant to tho Regulatory Flexibility 

-Act, that this regulation will not have a si~nificant econcnic 

impact on a substantial nu!il!:>er of· s~all entities because th€ 

decision to •1ist• any facility is ~ade or. a c~ce-by-casc basis. 

. .. 1.:~ ~ 
... ...I •• I 

Date 

.. T. I." "" ,__ .... ·-"~-:"'T r:~·tt1'f' 
/,:,/ 1.'I~ ,,._ .. . :.1. "·····---····--

William O. Ruckleshaus 
Ac.!;ninistrator 
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Request for removal hearing 

Removal hearing 

Request for review of the decision of the 

Case Examiner 

Effective date of removal 

Notice of removal 

Subpart 0--Agency Coordination 

Agency responsibilities 

Agency regulations 

Contacting the Assistant Administrator 

Investigation by the Assistant Administrator 

prior to awarding a contract, grant, or loan 

Referral by the ~ssistant Administrator to 

the Department of Justice 

Subpart E--Miscellaneous 

Distribution of the List of Violating Facilities 

Reports 

Authority: 42 u.s.c. S 7401 ~ seg.; 33 u.s.c. § 1251 ~ !!S·: 

Executive Order 11738 of Sept~mbcr 10, 1973 {38 F.R. 28161). 



SUBPART A--ADMlNlSTRATIVE MATTERS 

s 15.1 Policy and purpose. 

(a) It is the policy of the Federal Government to improve and 

enhance environmental quality. Thi~ regulation is issued to 

ensure that each agency in the Executive Branch of the Federal 

Government empowered to enter into contracts for the procurement 

of goods, materials, or services or to extend Federal assistanco 

by way of grant, loan, or contract undertakes such procurement 

and assistance aetiviti~~ in a manner that will result in effective 

enforcement of the Clean Air Act and the Clean Wate~ Act. 

(b) This regulation establishes the List of Violating Facilities, 

precedui:es for placing a facility on the List of Vi~lating Facilities, 

removing a facility from the List of Violating Facilities, and 

procedu1~es for ensuring that agencies in the Executive Branch of 

the Federal Government undertake their procurement and assistance 

activities in a manner that will result in ef fe~tive enforcement 

of the Clean Air Act a~d the Clean Water Act. 

s l~.2 Scope 

(a) This regulation applies to all agencies in the Executive 

Dranch cf the Federal Government which award contracts, grants, 

or loans. This regulation also applies to contractor£ and 

subcontractors and to recipients of funds under grants and loans. 

Th~ debarment or s~spension that results f:orn ~ rnendatory or 

discretionary listi~g is facility specific and does not ~pply to 

other f~=ilities of the same corn~any. 

(b) Thi~ re9ulati~n only applies to contract~, gr~nt~, or loan5 

' involving the use of facilities located inside the Unito~ S~ate~. 
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(c) The rights and remedies of the Government hereunder are not . 
exclusive and do not affect any other rights or remedies provided 

by law. 

s 15.3 Administrative rosponsibility. 

(a) Except for the power to issue rules and r~gulations, the 

Assistant Administrator for Enforcement and Compliance Monitoring 

and the General Counsel are delegated authority and assigned 

responsibility for carrying out the responsibilities assigned to 

the Administrator of the Environmental Protection Agency under 

Executive Or~er 11738. 

[(b) The Assistant Administrator and the General Counsel are 

authorized to redelegate the authority conferrec by this regulation.] 

s 15.4 Definitions. 

Administrator means the Administrator of the United States 

Environmental Protection Agency or his or her designee. 

Agency means any department, agency, ~stablishment, or 

instrumentality in the Executive Branch of the Federal Government, 

including corporations wholly owned by the Federal Governrnsnt 

which award contracts, grants, ·or loans. 

Air Act means the Clean Air Act, as a~encicc (42 u.s.c. 

S 7401 et sec.). --
~ir Pollution Control Agency means any ngency which is 

defined in section 302(b) or section 302(c) of the Air Act •. 

Apolicant means any person who h~s applied but has not yet 

received a contract, grant, or loan and include~ o bidder or 

propo~~r for a contract which is not yet ~u~rdc~. 
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~istant Administrator means the Assistant Administrator 
' . 

for Enforcement.and Compliance Monitoring, United States 

Environrnen~al Protection Agency, or his or her successor. 

Bo:rower means any recipient of a loan as defined below. 

~e Examiner means an EPA o~ficial fa~iliar with pollution 

control issues who i~ designated by the Assistant Administrator 

to cond~ct a listing or removal proceeding and to determin£ 

whether a facility will be placed on the List of Violating 

Facilities or removed from such list. 

Clean air standards reeans ar.y enforceable r~lesu ::-egulations, 

guidelir:.es, standards, limitatio.ns, orders, controlsu prohibitions, 

or othez:· requirements . ..,hich are contained in, issued under, or 

othe?'wis.e adopted pursuant to the Air Act or Executive Order 

117 38, t.n applicable irnplementa t ion plan as described in sect ion 

llO(d) C>f the Air Ac:, an approved implementation procec:h.:::-e or 

plan uncler section lll(c) or section lll(d), re·spectively, of 

the Air Act or an approved ~rnplementaticn proeec~re under s~ction 

ll2(d) of the Air Act. 

Clean water standards means any enforceable lirnitz:tion, 

cont~ol~ condition, prohibition, standard, or other requirement 

~hich is established pursuant to the Water Act or contained in a 

pcrni t :L~sued to c:i discharger by the United States Environ!i'lc:it~l 

?rotection Agency, or by a State under an npproved progra~, aE 

t:uthcri·zcd b~, section 402 of the Water Act, or by a locul government 

to cnsu·:e compliance with pretreatment regulations as required 

b" :;C?ction 307 of the Water Ac:. J 
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rcmpliance means compliance with clean air standards or 

clean water standards. For the purpose of these regulations, 

compliance also shall mesn compliance with a schedule or plan 

ordered or approved by a court of competent jurisdiction, the 

United States Environmental Protection Agency, or an air or 

water pollution control agency, in accordance with the requirements 

of the Air Act or the Water Act and regulations issued pursuant 

thereto. 

Contract means any contract or other agreement made with an 

Executive Branch ~gency for the procurement of goods, materials, 

or services (including construction), and includes any subcontract 

mace thereunder. 

Contractor means any,. person with whom an Executive Branch 

agency has entered into, extendec, or renewed a contract as 

~ef ined above, and includes s~bccntractors or any person holding 

a Gubcontract. 

Facilitv rnea~s any building,. plant, installation, structur~, 

mine, vessel or other floating crafc, location or site of operations 

o~ned, leased, or supervised by an applicant, contractor, g~antec, 

or bor=owe= to be used in the performance of a contract, grant, 

o= loan. Where a location or site of operations contains or 

includes more than one building, plant, installation, or structure, 

the entire location o= site shall be deemed to be a facility, 

except where the Assistant Acrninistrator detcrwines that independent 

facilities are co-located ir. one geographic ~rca. 
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Ge1ieral Counsel means the General Counsel of the u.s. 

Environinental Protection Agency, or his or her designee, and 

Go'11ernor means the governor er principal executive officer 

of each State. 

~~ means any grant or cooperative agreement awarded by 

an Executive Branch agency including any subgrant or subcooperaiive 
·.···· 

agreement awarded thereu"l1per. This includes grants-in-aid, 

except ~here such assi~tance is solely i~ the form of general 

revenue sharing funds, dist~ibuted under the State and Local 

Fiscal Assistance Act of 1972, 31 u.s.c. S 1221 et sea. -
Grantee means any person with whom an Executive Brarich 

agency has entered into, extended, or renewed a grant, subgrant, 

or other assistance agreement defined under "g~ant" above. 

List of Violating Facilities ~eans a list of facilities 
--· 

which are ineligible for an¥ egency cont~act, grant or loan. 

Listino Official rn• 1s an .. E?.; ·official dezigne.ted by the 

Assistant Administrator ~o maintair1 the List of Vicl~tirig 

Facilities. 

Listing proceeding means an informal hearing conducted by 

the Case Examiner held to determine whether a facility should be 

placed on the List of Violating Facilities. 

f..5?.!!!. means an agree~ent or oth~~ arrangement under which 

any portion of a business, activity, or program is assisted 

under .:1 loan issued by an agency and includes E':ny subloan issued 

under ;1 loan issued l:y an agency. 
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Person means any natural person, corporation, partnership, 

unincorporated association, State or local government, or any 

agency, instrumentality, or subdivision of such a government er 

any interstate body. 

Recommendation to list means a written request which ha~ 

been signed and sent by a recommending person to the Listing 

Official asking that EPA place a facility on the List of Violating 

Facilities. 

Recommencing person means a Regional Administrator, the 

Associate Enforcement Counsel for Air or the Associate Enforcement 

Counsel for Water (or their successors), the Assistant Administrator 
. 

for Air and Radiation or the Assistant Administrator for Water 

(or their successors), a Governor, or a member of the public. 

State means a State, the District of Columbia, the Co~.monwealth 

of Puerto Rico, the Virgin Islands, Guam, American Samoa, the 

-Common~ealth of the Northern Mariana Islands, or the Trust 

Ter:-itories of the Pacific· Islands." 

Water Act means the Clean Water Act, as amended (33 U.S.C. 

s 12~1 ~ ~·). 
Water pollution control agency means any egency which is 

defined in section 502(1) or section 502(2), 33 u.s.c. SS 1362 

(1), (2), of the Water Act. 

S 15.S Exemptions 

(a)(l) Transactions cf Sl00,000 and ur.der. Except as provided 

in section 15.S(b) belo~, contracts, grants, and loans not exceeding 

$100,000 are exempt from these regulations. This exemption 
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i~cludes contracts for indefinite quantities as long as the 
.. ' ' 

purchaser has reason to believe that the amount to be ord~red in 

any year under such an agreement will not exceed $100,000. 

(a)(2) Assistance to abate, control, or orevent environmental 

polluti~. Except as provided in section 15.S(b) below, a contract, 

grant, or loan will be exempt from these regulations when the 

principal purpose of a contract, grant, or loan is to a~si~t n 

facility or facilities to comply with any Federal, State, or 

local law, regulation, limitation, guideline, standard, or other 

requirement relating to the abatement, control or prevention of 

environmental pollution. 

{b) The exemptions in section 15.S(a) do not apply where work 
• 

under the contract is to be performed at a facility that has 

been placed on the List of Violating Facilities on the basis of 

a criminal conviction under section 113(c)(l) of the Air Act or 

section 309(c) of the Water Act, and the person convicted owns, ··-
supervises, or leases the f~cility • . . .. ... ; . 
(c) ~hority of Agency Head to Grant Exemptions. 

( 1) lncH vi dual exempt ions. Where an Agency heud determines that 

it is in the paramount interest of the United States to ente~ 

into, renew, or extend a contract, grant, or loan in connection 

with any facility that is on the List of v:olating Facilities, he 

or she may exempt the agreement from the provisi~ns of this 

r.egula~ion for a period of one year. The Agency head granting 

the e~emption shall notify the Assistant Administrator of the 

exemption as soon before or i3f ~er granting- ~he exempt ion as may 
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~ · ;=:cticable. The justification for such an exemption, or any 

renewal thereof, shall fully describe the purpose of the contract, 

grant, or loan and shall show why the p~ramount interest of the 

United States requires the exemption. 

(2) Class exemptions. Where an agency head determinP.s that it 

is in the paramount interest of the United States for the agency 

to enter into, extend, or renew any class of contracts, grants, 

or loans, he or she may exempt the class of agency contracts, 

grants, or loan~ frorn the provisions of this regulation by rule 

or 4e9ulation after consultation with the Administrator. 
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SUBPART B-PROCEDURES FOR PLACING A FACILITY ON THE 

LIST OF VIOLATING FACILITIES 

§ 15.10 Mandatory listing. 

The Listing Official rnust place a fQcility on the List of Violating 

Facilties if the facility which gave rise to the conviction is 

owned, leased, or supervised by any person who has been convicted 

o! n criminal offense under section ll3(c)(l) of the Air Act or 

~ection 309(c) of the Water Act. The mandatory listing is 

ilutomatically effective '·~.pon conviction • 
. :,, 

S 15.11 Discretionary listing. 

(a) The Listing Official must place a facility on the List of 

Violating Facilities if there is a ~inal agency action under 

section lS.12(d); l5.14(c), or 15.l4(d) which determines that 
, 

there is a record of continuing or recurring noncompliunce with 

clean air standards or clean water standards at the facility 

recommendad for listing an~ th~t: 

Cl) A federal court has convicted any person under section 
•' .. ·.; . 

ll3(c)(2) of the Air Act if that person own~, leases, or supervises 

a facility recommended for listing; 

(2) A state or local court has convicted any person of a criminal 

offense on the basis of noncompliance with clean Dir standards 

or cle2n water standards if that person own~, leases, or supervises 

n facility recommended for listing; 

(3) A faderal, state, or local court ha~ issued ~n injunction, 

order, judgment, decree, or other form of civil ruling as a 

result of noncomp~iance with clean air or clean water standards 

~t n f2cility recommended fo~ li~tin~; 
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(4) The facility has 7iolated any administrative orqer issued under 

section ll3(a), 113(d), 167, and 303 of the Air Act or section 

303(a) of the Water Act ha~ been violated, if the violator owns, 

leases, ·or supervises a facility recommended for listing; 

(5) EPA has issued a Notice of Noncompliance under Section 120 of 

the CAA as a result of noncompliance at the facility7 or 

(6) EPA has filed an enforcement action in court unde~ sections 

113(b), 167, 204, 205, or 211 of the Air Act or section 3n9(b) 

of the Water Act due to noncompliance with clean air standards 

or clean water standards at the facility recommended for listing. 

(b) A recommendation to list from a recommending person initiates 

the process for discretionary listing. A recommendation to list 

must contain: 

(1) The name, address, and tele?hone number of the person filing 

the recommendation; 

(2) A description o~ the facility alleged to be in noncompliance 

with elean air standards or clean wate~ standards, including the 

name and address of the facility; 

(3) A description of the alleged continuing or recurring non

compliance, including any available data and nny other pertinent 

inforraation supporting the allegation of noncompliance: and 

(4) A description of the criminal, civil, or administrative 

action or conviction unde~ section 15.ll(a)(l), (a)(2), (a)(3), 

{cj(~), o~ (a)(5) which is pertinen~ to the facility ~nd the 

£lle~0d continuing or recurring noncom~liance. 
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(c) The! Listing Official shall review each recorrunendatio~ to list 

to ens~1~e it complies with all of the requirements under section 

15.ll(t,). If there is a deficiency in a recommendation the 

Listin~1 Official must return it to the raccmmending pQrson for 

correction. If there is no deficiency in the recoramencation 

to li5t, the Listing Official shall transmit the recorr~endation 

to the Assistant Administrator. The Assistant Administr~tor, in 

his or her discretion, may 

(i I decline to proceed, or 

(i:l) designate a Ci~e Examiner in accordance ~ith saction 

15.12(a), or 

{i:li) decide to list the facility in accordance with section 

15.12(d). 

(d) A :~ecomrnending perso~ may withdraw a recommendation to list 

at any time before the conclusion of the listing proceeding. 

The recommen6ing person should withdraw the r~conmendaticn to 

list i: the conditions which gave rise to Lhe ~ecom..~endation tc 

lis: h3ve been corrected or if the fccility recom~ended for 

listin; is on a plan for compliance which has been ~pprovc~ by 

either the Assistant Administrator or the rec~~cnding per~on 

and which will ensure that the condition(~) which gave rise co 

recom.~cndation to list will be corrected. 

§ 15.12 Notice of filing of recorr~1enoa~ion to list and o~pcrtunity 

to have a listing proceeding. 

(a) The Listing Official shall send to the facility name~ in th~ 

recommendation to list written r.otice that ~ recor..rnendaticr. that 

the facility be pleced on the List of Violating Facilities has 
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been f i~ed with the Listing Official and has been transmitted to 
. 

the Assistant Administrator. Within twenty (20) working days of 

the receipt of the notice, any person who owns, leases, or 

supervises the facility may rc~uest the Assistant Admi~istrator 

to designate a Ca~e Zxarniner to hold a listing proceeding to 

d~termine the propriety of the propo~ed listing. 

(b) If a listing proceeding is requested, the Li~ting Official 

shall schedule a listing proceeding and notify in writing the 

recommending person and the person requesting the listing proceeding 

of the date and time of the listing proceeding. 

(c) The Listing Official shall respond to any requests from the 

recommending person and the person requesting the listing proceeding . 
concerning the procedures for discretionary listing. 

(d) If there is no timely request for a listing proceeding under 

section 15.12(b) above, the Listing Official will place the 

facility named in the recommendation tc list on the List of Violating 

Facilities on the basis of discretionary listing if, upon reviewing 
........ 

the recommendation to list and any other available :nformation, 

the A~sistant Administrato= dP.termines that there is a record of 

continuing or recu~~ing noncompliance with clean air standard~ 

or clean water standards nt the facility recommended for listing 

and the requisite crirnin2l, civ:l, or ad~inistrative enforcement 

action has been tal~en or crirr.inal conviction hus occ~rred. Such 

a det~rrnination by the Assi~tan~ Administrator constitutes final 

agency action. 
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§ 15.13 Listing proceeding. 

(a) No listing proceeding for mandatory listing. Mandatory 

listing is effective upon conviction and no listing proceedin~ 

will b1! provided when a facility is listed on the basis of mandatory 

listinq. For purposes of updating the List of Violating Facilities, 

the As~ociate Enforcement Counsel for Criminal Enforcement shall 

notify the Listing Offi~tal of the conviction as soon as it 

occurs. 

(b} Listino proceeding for discretionary listing. 

(1) A listing proceeding for discretionary listing shall be 

conducted in an 'informal manner without formal rules of evidence 
, 

or procedure. The recommending person and the person reque~ting 

the listing proceeding under section 15.12(a} above may be 

represented by legal counsel, present oral and written evidence 

relevant to the proposed listing, and, with the approval of the 

case examiner, may call, ask questions of, and cross-e~amins 

witne~ses, except to the extent any testimony would pre~aturcly 

reveal ser.s i ti vc enforcement information which the govermr.·".)nt 

may legally withhold or would unduly extend the proceeding~ in 

light of the usefulness of any additional info~ation likely to 

be producen. The Case Exarniner may take officiQl notice of 

f~cts1 l~w, and any other infonnation availeole to hi~ or her. 

The C1iise Examiner may also request any party to supplement the 

record by subrnitting additional information. 

(2) The listing proceeding shall be tr2nscri~oC:( and E!'P. ~;hall 

make ::lVcil.::ble a t=ansc::-i.bec rocorc nf the ~n:cccccinc; to :-.r;y 

per~cn, at cost upcn request. 
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(3) To demonstrate an adequate basis for li~ting a facility, the. 

=ecommending person must show by a preponder~nce of the ovidence 

that there is a record of continuing or recurring noncompliance 

at the facility named in the recommendation to list and that the 

requisite enforcement action has been taken. 

(c) Case Examiner's decision. Not later than thirty (30) working 

days after conclusion of the listing proceeding and any 

supplementation of the record, the Case Examiner shall issue a 

written decision on whether or not to list the facility based on 

the record of t~e listing proceeding and shall file that decision 

with the Listing Official. 

(d} Notification of Case Examiner's decision. The Listing Official 

shall notify in writing the recom.~ending p~rson and the person 
.. ··~ 

who r~quested the listing proceeding under section 15.12(~} of 

the Case Examiner's decision and of the opportunity to request 

the General Counsel to review the Case Examiner's decision under 

section 15.14. 

S 15.14 Review c~ the Case Examiner's decision. 

(a} \~ithin twenty (20) working days after the Case Examiner's 

decision, the party adversely affected may file with the Listing 

Official a written request asking the Gen~ral Counsel tc rc~i~w 

the Case Exa~iner's decision. Th~ requeot to review the C~ec 

E~a~incr's decision mu~t contain: 

{l) ~ $tatement of the case and the facts involved in th~ 

{ 2) ~ !;tater.ii:r.t of the issues presentEd by the !'{;'COr:t-::endc:lion tc 

list: and 
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(3) a Etatement showing why the decision of the Case Examiner is· 

..,,..,. i:o!:rect based on the record of the lioting p~oceeding 

considered as a whole. 

(b) The party adversely affected may ruise on review only those 

issues raised before the Case Examiner, unless the General Counsel 

determines that there is good cause to include consideration of 

nny nc'tl' issues. 

(c) If the Listing Official receives a timely request for review 

of the Case Examiner's decision, the General Counsel shall review 

the record of the listing proceeding t~ determine if the decision 

of the Case Examiner is correct based on the record of the listing 

proceeding considered as a whole. As soon as practicable after 

receiving the request for review, the General Counsel shall 
, 

issu~ a final decision in writing which is based on thi~ 

determination and explains the basis for the final decision. 

The General Counsel's decision sha~l constitute final agency 

action. The General Counsel shall file the decision ~ith the 

Listin~ Of!iei3l. . ... ·-.. . 

(ct) The Case Examiner's decision constitutes a final agency 

uction for purposas of discretionary listing unless a timely 

:equest for review of the Case Examiner's decision i~ fil~d with 

the Listing Official in accor~ance with section 15.14(~). 

S 15.15 Effective date cf discretionary listing. 

(a) Discretionary listing is effect"ive immediately upon the· 

i~su~nce of a f i~al agency action filed with th£ Listi~g Officiul 

to plac~ the facility recol':".!'!'lenced for listing on the List of 

Viol~ting Facilities, or upon th0 f~ilure tn file a ti~e~y written 

regucr.:t: for il listi.ng proceeci~ic :_·.r.dcr· ~::?;..·;:ion J5.12{c). 
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' - I 
:~~cretionary listing remains effective until a removal 

occurs under section 15.26 

S 15.15 Notice of listing. 

(a) Mandatory listing. The Listing Official chnll send written 

notice to the facility which shall state that the facility ha~ 

been pla~ed on the List of Violating Facilities on the basis of 

mandatory listing and the effective date of such listing. 

(b) Discretionary listing. The Listing Official shall send 

written notice to the recom..~ending person and any person who 

requested a listing proceeding infor~ing them of the effective 

date of the discretionary listing. The Listing Official shall 

send written notice to the facility if no listing proceeding wa~ 

requested. 

(c) Federal Reoister notice. The Listing Official shall publish 

the effective date of the placern~nt of the facility on the List 

of Violating Facilities in the Federal Reoister-in accordance ------
with section 15.40. 
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SUBPART C--PROCEDURES FOR REMOVING A FACILITY 

FROM THE LIST O~ VIOLATING FACILITIES 

S 15.20 Removal of a mandatory listing. 

Whan the Listing Official has placed a facility on the List 

of Violating FacilitiesA;)'n the basis of mandntory listing uncer 

section 15.10, the facility shall remain on the List of Violating 

Facilities until the Assistant Adrnir.istrator certifies that the 

condition Giving rise to ~andatory listing has been corrected. 

§ 15.21 Removal of a discretionary listing. 

(a) When the Listing Official has placed a facility on the List 

of Viclating Facilities on the basis of ciscretionary listing 

unde~ section 15.11, the Listing Official shall reoove the facility 

fro1~ t.he List of Violating Facil~ties as provided below: 

(1) If the conviction. decree, order, judgment, or other form of 

civil ruling or findi~; which forr:1ed the basis for cisc~etionary 

listing under section 15.ll(a) has been reversec or otherwise 

re~dif ied to remove the basis for discretionary listing; 

t2) 1: the Assistant Administrator has deterwinec that the 

condition(s) which gave rise to discretionary listing have b~on 

corrected: or, 

( 3) 11.utornatically after one year of a discretionary listing 

undeI· section 15.ll(a)(4), (a)(S) or (a)(6), unlc!is bcf.ore the 

~xpir~tion of the one-year pericd ~ b~sis fo~ m~nd~t~ry listing 

c>.ri~c::; undc:- 15.ll(c::..)~l), ~e;){~), o:: (;:)(3). 
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(b) The Listing Official shall remove a facility from the List of 

Violating Facilities at the direction of the Assistant Administrator 

if the facility is on a plan for corupliancc which has been approved 

by the Assistant Administrator and which will ensure that the 

condition(s) which gave rise to discretionary listing will be 

corrected. 

S 15.22 Request for removal from the List of Violating Facilities. 

(a) The original reco~ending person or any person who owns, leases, 

or supervises a facility that is on the List of Violating Facilities 

~ay file with the Listing Official a request to remove the facility 

from the List. This request must set forth the proposed basi6 

for removal !rom the List under section 15.20 or 15.21. 

(b) The Assistant Administrator shall review the request for 
--· 

removal and shal! issue a decision as expeditiously as practicable 

after receiving the request as to whether th~ facility will be 

removed from the List of Violating Facilities. 

(c) Th£ Listing Official shall send written c~tico to the person 

requesting removal informing that pcr~on of the Assistant 

Adrainistrator's decision concerning removal ~nd of the opportunity 

to r~quest a ~ernoval hea~ing under section 15.23 if the Assi~ta~t 

Adninistrator denies the request for removal. 

~ 15.23 Request for removal hearing. 

(n) Nithin twenty (20) working days after the Assistant Acministratc~ 

dc~ie~ ~ =c~u~~t for re~oval f~o~ the List of Viol~ting Facilities, 

the :.:-cility o!' the origi~al rcccr.tr:lei1c!ni::; pe?:scn 1~:;y file \dth 

th~ Li~ting Offici~l n written :equest for a re~oval hearing 

under section 15.2~. 
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(b) If a timely request for a rernoval hearing under section 

1S.23[a) is not filed, any person ~ho may make a request for 

remov,!l under section 1 S. 22 (a) may file a ne~· request for removal 

under section l5.22(a) if a new basis for removal under section 

15.20 or 15.21 arises at a later date. 

S 15.24 Removal hearing. 

(a) A removal hearing shall be conducted by a Case Exarniner 

desi~1nated by the Assistant Administrator. The person requesting 

the removal hearing rnust demonstrate at the removal hearing by a 

prepc>nderance of the evidence that a basis for removal is present. 

(1) :he person requesting the removal hearing and the Agency may 

be rrapresented by legal counsel, present oral end written evidence 

rele;ant to the proposed re~oval, and, with the approval of the 

CaEc Examiner, call, ask que~ticns of, and confront witnesses to 
.. 

the ~xtent it is relevant to the is~ue of removal and to the 

extent that any additional information produced will be useful 

in light of the additional time such procedurec will take. 

(2) The removal hearing shall be transcribed and a transcribed 

record of the proceeding shall be made availeble to the owner, 

oper~tor, or lessee of the facility ~r to ~ny person repre£entcd 

~t the h~a:-ing at cost upon request. 

(b) The Federal, State, or local authority responsible for the 

er~f 1:>rcement of clean air standards or clean w.::iter ~tancfords with 

~espec~ to the listed facility may participate in the removal 

hearirig. 

(c) The Case ~xarniner's deci$ion concerning removal shall b0 

bYsed solelv uoor. the record in the removal hearina. 
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The decision shall constitute final agency action. 

(c) If a timely request asking the Administrator to review the 

Case Examiner's decision under section 15.25(a) is not filed, 

the Case Examiner's decision constitutes final agency action at 

the expiration of such period. 

(d) If the request for removal is denied upon review, any person 

who may file a request :i6r removal under section 15.22(a) may 

file a new request for removal under section 15.22(a) if a new 

basis for removal under section 15.20 or 15.21 arises at a later 

dat~. The new request.shall set forth the new basis claimed for 

removal. 

S 15.26 Effective date of removal. 

(a) Mandatory listing. Removal of a facility placed on the List 

of Violating Facilities on the basis of mar.datory listing shall 
... 

be effective i:mrnediately upon the cert!fication by the Assistant 

Administrator that the conditi6~(~i which gave rise to the mandatory 

listing under section 15.10 has been corrected, or upon the issuance 

of a Zinal agency action filed with the Listing Official to remove 

the listed facility from the List of Violating Facilities under 

Sections 15.24 or 15.25. 

(b) Discretionary listing. Re~oval of a facility placed on the 

List of Violating Facilities on the basis of discretionary listing 

shall be effective immediately upon the expiration of one year 

under. 15.2l(a)(3) or upon~ the Assistant Administrator's 

decisivn to =~~ov~ the listed facility basec upcn 2 timely written 

request for re~~val uncer sectio~ 15.22(a), or upo~ the i~~uance 

of ~ final ~gency action f ilcd with the Listing Official to rernov~ 
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{d) The Listing Official shall send written notice to the person 

requesting the ·removal hearing and the Federal, State, or local 

authority responsible for the enforcement of clean ai~ standards 

o= elea;n water standards with respect to the listed facility, 

infoming them of the decision of the Case Examiner and of the 

oppcrtun.ity to request the Administrator to review the Case 

Examin~r·~ decision under section 15.25. 

S 15.25 Request for review of the decision of the Case Examiner. 

(a) Within twenty (20) working days of the date of the Case 

Examiner'~ ~e=ision under section 15.24, the party anvcr3ely 

~ffe~ted by the Case Examiner's decision may file with the Listing 

Official a request for the Administrator to review the Case 

Examiner's decision. Th' request shall contain~ 

(l) a state~en~ of the issues presented by the request for removal: 

(2) ~ statement of the case and the facts involved in the request 
--./ 

for removal: and 

(3) a statement showing why the d~cision of the C~se E~~miner i~ 

not ccrrect based upon the record of the re~ov2l hearing consider~d 

es oi.whole. 

(b) Upon receiving a timely request for revicu of the removal 

hearing, the Administrate= shall revie~ the record of the removal 

hearing to determine if the decision of the Case Examiner is 

cor~cct based upon the recorc of th~ remov~l hearing considc~~d 

c~ a vhole. As soon as practicable ~fter receiving the requc~t 

for ~eview, the Administrator shall issue a final deci~ion in 

v~iting vhich shall be based on this deterrnin~ticn and ~h~ll set 

fort.:1 '.:.11€ reason!:i :o::: the decision. 
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SUBPART D-AGENCY COORDINATION 

S 15.30 Agency responsibilities. 

Each agency shall take appropriate steps to ensure that all 
. 

officers and employees whose duties include ensuring that all 

agency contracts, grants, and loans are in compliance with 

applicable requirements are familiar with the reQuirements set 

forth in Executive Order 11738, this regulation, 48 !..:.!.:. 42102 

(September 19, 1983), and 49 ~ 8834 (Ma=ch 8, 1984). 

S 15.31 Agency regulations. 

(a) Any agency responsible for promulgating contract, grant, and 

loan regulations, sha~l ensure that its regulations require 
' 

every non-exempt .agency contract, grant, and loan and every 

subagreement issued thereunder to include the following provisions: 

(1) A promise by the contractor, grantee, or borrower that he or 

she will not use any facility on the List of V~~lating Facilities 

in the performance of any nonexempt contract, grant, or loan. 

(2) A promise by the contracto=, grantee, o= borrower that he or 

she wj.ll notify the awarding agency if a facility he or she 

intends to use in the performance of the contract, grant, or 

loan i~ on the List of Violating Facilities or h~s been recoli\.~cndco 

to be placed on the List of Violating Facilitie~. 

(3) A promise by the cont=acto=, grar.tee, or borrower that in 

the performance of the contract, grant, or loan, he or she vill 

comply with all require~ents of the Air Act £nd the Water Act, 

including the requirements of section 114 of the Air Act and 

Q~ction JOB of the W~ter Act, and 211 applic~ble clean ai~ standards 

;;:nd clean ueitcr !jtand~rd!:i. 
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the listed facility from the List of Violating Facilities under 

sectionn 15.24 or 15.25. 

(c) Federal Reoister notice. The Listing Official shall publish 

the effective date of the removal of the facility from the List 

of Violating Facilities in the Federal Register in accordance 

with section 15.40. 

S 15.2'7 Notice of removal. 
·:,, 

The Listing Official shall send written notice to the 

reconmending perscr. and any perso~ who made a timely written 

request for removal under section 15.22(a) informing them of the 

effective date of the removal of t~e fucility from the List of 

Violating Facilities. The Listing Official shall publish the 

effective date of the removal in the Federal Register in accordance 

with section 15.40. 



S 15.32 Coritacting the Assistant Administrator. 

(a) An~ agency employee whose duties include ensuring that all 

agency contracts, grants, and loans are in compliance with applicable 

requirements, shall promptly report to his or her agency head, 

or the designee of the agency head, any condition which may 

involve noncompliance with clean air standards or clean water 

standards at any facility that is being used, or will be used in 

an agency contract, grant, or loan. The report shall include at 

a minimum the following information: 

(1) The name, telephone number, and agency of the employee 

discovering the condition. 

(2) The name of the facility at which the ·condition exists • 
• 

(3) A description of the condition. 

(4) The contract, grant, or loan the agency has issued or may 

issue, extend, or renew to the facility at which the condition 

exi~t~. -· 
(bl The agency head, or his or her designee, shall transmit any 

........ 
report~ made under section'lS.32(a) to the A~sistant Administrator 

~s ocon as practicable, after he or she receives the report. In 

responce to the report, the Assistant Administrator shall take 

any uction that is consistent with the policy and purpose of 

this regulation. 

S 15.33 Investi~ation by the Assistant Adminintrator prior·to 

awarding a contract, g=ant, o= lo~n. 

(a) If the Assistant Administ=ato= is notified under section l5.32(b)}"' 
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lw1 ~h~t.a condition which may involve noncompliance with clean 

air st~ndards or clean water standards exists at a facility that 

i$ or tnay be used in the performance of any nonexempt agency 

contra~t, grant, er loan, the Assistant Administrator may, after 

consultation with the awarding agency involved, request that the 

award, extension, or renewal of the nonexempt contr~ct, grant, or 

loan be withheld for fifteen (15) working days to determine if a 

basis exists for placing the facility on the List of Violating 
.·· .,, 

Facilities under sectic~~ lS.10 and 15.11. 

( b) I:f the As~ ist&:int Ac. .-,i stra tor requests that an award, 

extension, or renewal of a contract, grant, or loan be withheld 

under section l5.33(a), the awarding agency shall c~mply 

with the Assistant Administrator's request unless it determines 

that the delay is substantially contrary to the best interests 

of the government. The awarcin~ ager.cy shall promptly notify 
-the Assistant Administrator of any such deter~ination. 

•' .. •.: 

(c) At the end of the fifteen (15) day working period, the 

Assistant Administrator shall notify the awarding agency and the 

applicent of the results of any investigation undertaken under 

section 15.33(a). 

S l!).3~ Referral by the A~sistant Administrator to the Department 

of Justice. 

The ,\ss is tan t Adrr.i ni st ra tor :n.:y recomnend to the Depa rtr,·,•.:nt 

of Justice o~ other appropriate agency th~~ legel proceedings be 
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brought or other appropriate action be taken whenever the Assistant 

Administrator becomes aware of a breach of any provi~ion required. 

to be included in a contract, grant, or loan under section 15.31. 
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SUBPART E-MISCELLANEOUS 

§ 15.40 Distribution of the List of Violating Facilities 

(a) Th~ List of Violating Facilities shall be transmitted to the 

General Services Administration and published in the Federal 

Reoist~ on or about February 1 and August 1 of each year, and 

updated in the Federal Register as necessary to reflect changes 

to the list as they occur. The list shall contain the following 

information: 

(1) the name of each facility on the List: 

(2) the location of the facility: 

(3) the basis for the listing: 

(4) the effective date· of the listing: and 

(5) any removal of any facility from the List. 

S l!>.41 Reports. 

(a) Agency reports. Each Agency head will report each exemption 

granted under SlS.S(b) to the Administr!tor. Reports should be 

ma~e by November l c each ,year ... a~d shoul~ i~dicate all exeffiptions 

grnnted during the ~ ·vious fiscal year. 

(b) Reports by the A .. iinistrator. 

(1) The Administrator shall report annually to thP. President on 

the measures he or she has taken toward implementing the purpose 

and intent of section 306 of the Air Act, section 508 of the 

Water Act, Executive Order 11738, and this regulation, including 

tut not limited to the progress ~nd problems a~sociated with 

~uch i~plementation. 
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<?) The~Administrator shall notify the President and the Congress 

annu~lly of all exemptions granted or in ef.fect under section 

15.5 during the preceding year. 
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SUBJECT: 

FROM: 

Implementation of Mandatory Cont}3ctor 

Courtney M. Price(l. -- {'>J,T~ 
Assistant Adminis~r Enforcement 

and Compliance Monitoring 

Listing 

TO: Assistant Administrator for Air and Radiation 
Assistant Administrator for Water 
Associate Enforcement Counsel for Air Enforcement 
Associate Enforcement Counsel for Water Enforcement 
Associate Enforcement Counsel for Criminal Enforcement 
Assistant Attorney General for Land and Natural 

Resources 
Regional Counsels I-X 

Introduction and Purpose 

Pursuant to statutory requirements, the proposed revisions· 
to 40 CF~ Part 15 require that the List of Violating Facilities 
("the Lis~") automatically include any facility which gives rise 
to a criminal conviction of a person under Section 113(c)(l) of 
the Clean Air Act or Section 309(c) of the Clean Water Act. 
Any facility on the List is ineligible to receive any non-ex~mpt 
Federal government contract, grant, or loan. Removal of a 
facility from the List occurs only if I certify that the condition 
giving rise to the conviction has been corrected or if a court 
reverses or vacates the conviction. This memorandum establishes 
the procedure to implement the mandatory portion of the contractor 
listing program. l; 

l; Guidance on implementation of the discr~tionary listing 
authority issued on July 18, 1984. 
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Procedure for Mandatory Listing 

I. A federal district court must enter a guilty verdict or 
guilty plea of a person under Section ll3(c)(l) of the 
Clean Air Act or Section 309(c) of th€ Clean Water Act. 
The convicted person must own, operate, lease, supervise 
or have a financial interest in the facility which gave 
rise to the conviction. Note that criminal convictions 
under Section 113(c)(2) of the Clean Air Act and criminal 
convictions entered by a State or local court do not qualify 
ti. facility for mandatory listing. 

II. Upon notification of an entry of a guilty verdict or guilty 
plea by the clerk of the district court, the Department of 
Justice must immediately notify the Associate Enforcement 
Counsel for Crimi~~l Enforcement {LE-l34E). This notification 
must occur even i:- ~he defendant still awaits sentencing, 
has moved for a ne~ trial or a reduced sentence, or has 
Qppealed the conviction. 

III. The Associate Enforcement Counsel for Criminal Enforcement 
must independently verify that the court has entered the 
guilty verdict or guilty plea. 

IV. Upon such verification, the Associate Enforcement Counsel 
for Criminal Enforcement shall notify EPA's Listing Official 
{LE-130A) in writing, of the name and location of the facility 
and of the condition giving rise to the guilty verdict or 
guilty plea. 

v. The Listing Official shall then update the List by publishing 
a notice in the Federal Recister, and shall notify the 
Associate Enforcement Counsel for Air or Water: the appropriate 
Regional Counsel: the Compliance Staff, Grants Administration 
Division, Office of Administration and Resource Management~ 
the General Services Administration, and the facility. A 
fQcility remains on the mandatory List indefinitely until 
it establishes a basis for removal. 

Proced~re for Removal from the Mandatory List 

I. Any person who owns, operates, leases, supervises, or has 
a financial interest in the listed facility may file with 
the Listing Official a request to remove that facility from 
the List. The request must establish one of the following 
grounds for removal: 

A. The condition at the facility that gave rise to the 
conviction has been corrected. 

:3. The conviction {not just the sentence) \lilS !'."i:·vc;rsed o::
vacated. 
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II. The Listing Official must transmit the request for removal 
to the Assistant Administrator for OECM. 

III. The Assistant Administrator for OECM, or her or his designee, 
shall review the request for removal and shall consult the 
appropriate Regional Counsel to determine whether the 
condition at the facility giving rise to the conviction 
has been corrected, or if the conviction has been reversed 
or vacated. 

IV. The Assistant Administrator for OECM shall determine as 
expeditiously as practicable whether to remove the facility 
from the list. 

v. If the Assistant Administrator for OECM decides to remove 
the facility from the list, a written notification of 
such determination shall be sent to the facility and to 
the Listing Official who shall promptly publish a notice 
of removal in the Federal Register. 

VI. If the Assistant Administrator for OECM decides not to 
remove the facility from the List, the Listing Official 
shall send written notice of the decision to the person 
requesting removal. The notice shall inform the per.son 
owning, operating, leasing, supervising or having a 
financial interest in the facility of the opportunity 
to request a removal hearing before a Case Examiner 
(See 40 CFR Part 15 for the selection and duties of the 
Case Examiner). 

VII. If the Case Examiner, or the Administrator upon appeal of 
the Case Examiner's decision, decides to remove the facility 
from the List, the Listing Official shall be notified. 
The Listing Official shall then promptly remove the facility 

"from the List. If the Case Examiner or the Administrator 
upon appeal, decides not to remove the facility from the 
list, then the Listing Official shall send written notice 
of the decision to the person requesting removal. 

It is impottant to note that any decision regarding the 
listing or removal of a facility from the List does not affect 
any other action by any government agency against such a facility, 
including debarment from government contracting. 

I believe these procedures will enable us to conduct the 
mandatory listing program in an efficient manner. If you have 
any questions, please contact EPA's Listing Official, Allen J. 
Danzig, at (FTS) 475-8777. 

cc: Stephen Ramsey, DOJ 
Belle D~vis, GAD/OARM 
Judson w. Starr,/DOJ 
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SUBJECT: 

FROM: 

TO: 

Guidance for Calculating ~h3 Econo:nic Benef !t of 
Nonc=npliance for c:•nalty Auess::ient 

' ' t --- . h --'-"" . Courtney H. Price ,. · / -:J~ G."-

Assistan: ~dmi~i£trator for tnrorcement 
and Cci:ipliance Menitori~~ 

Regional Administrators 
Associate Enforcement Coun!els 
OECM Off ice Directors 

I. PURPOSE 

This guidance amplifies the material in the Appendix of 
G~-22, •rramework for Statute-Speci!ic Approaches to Penalty 
Assessment.• The Appendix presents a description o! how to 
calculate the economic Denef it of noncompliance a~ part of 
developing a civil penalty. A new cc:mp~ter model, SEN, is a 
refinement of the methodology for cale~lating the eecnc:ic 
benefit c: noncompliance.· 

Bv refinir.9 the =etho~c by which wt ~alculate the ccono~ic 
benefit c! noncompliance, w~ will: 

l. ~t::3po:id to th::? p:-ot>le::l£ thnt e:-::erce~ent and ,:-og~·c:: 
off ieur. identi:io~ ccnce:-nir.~ :nethod£ fo:- ... c.l.:.ul:t!~o :.:a 
econo::iic uen~!it coc,cnent of a civil ~enalty; 

2. £nsur~ am~n~ ~he =~dia pro;re.:is appropriate consistency 
in calculating the ec:::ncmic benefit c:m:ponen4:. e! ~ r:ivil peneltyi 

J. · Ensi:re thet the occno::ic !>enefit ef noncoz:ipli£;n=~ ~on
tinues to be e fai:-ly valt1ed, re~.:onable component of a .:ivil 
penalty: end 

4. En~u=e that the assumpticns and ~ete uoe~ in BEN to 
calcul~te the econo~ic benefit comoonent can be de~~nded at 
eith~r an M~inistratiVe hearing or A judicial proceeding. 
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II. !;COPE --
'!'his guidance describes BEN, the new computer model, in 

terms of how this model resolves the identified problems related 
to the- use of CIVPEN. EPA personnel can use BEN to calculate th~ 
econ~ic benefit a violator gains from delaying capital expendi
tures for pollution control equipment or from avoiding the costs 
of cperating an~ maintaining pollution control eQuipment. 
Exhibit I summarizes BEN. 

E:PA pcrsonn9l cannot use BEN to calculate the economic 
benef i 't component of a civil penalty if a violator• s action 
does nt:>t involve a c=elaye.d or avoi~ed expenditure. Under 
these (:ircumstances, program off ices may elect to develop 
atatuto-specif ic formulas as provided in GM-22 for calculating 
the ec<>nomic benefit coznponent of a civil penalty. These 
formulns would be used to develop civil penalties in response 
to actions such as certain TSCA marking/disposal violations or 
RCRA r~porting violations. The rule of thumb in the general 
penalt)' policy would not be appropriate for these types cf 
violations. 

OPP£ is considering the feasibility of developing a second 
computer =odel or rule o! thw:.b formula that could be applied 
uniformly to violations that do not involve delayed or avoided 
expenditures. 

III. NEW CIVIL PENALTY POLICY APPROACH 

Re1;ional personnel may use the rule of thumb described in 
GM-22 tc> develop a preliminary estimate of the economic benefit 
component of a civil penalty. The rule of thu:nb is for the 
conveniunce of EPA and i!i not intended to give a violator e lowe:: 
economic: benefit component in a civil penalty. Regional pe:-scinncl 
should c:onsider whether an estimate of economic bencf it derived 
with thti rule of thumb would be lower than an esticate calculated 
with BE~:. Fo~ example, the longer the period of nonc0t.1pl1ance, 
the more• the rule ef thumb underestimates the economic benefit 
of noncccpliance. 

If EPA proposes and a violator accepts the ~ule cf thurib 
calculation, Regional personnel can develop the civil penalty 
without further analysis of economic benefits. If a violator 
disputes the economic benefit figure calculated under the rul~ 
of thumb, a more so~histicated method to develop the ecor.omic 
benefit cocponent of the penalty is required. 



-3-

In general, if the estimate under the rule of thumb is 
less than $10,000, the economic benefit ccnponent is not needed 
to develop a civil penalty;l the other factors in GM-·22 still 
apply. If the rule of thumb esti=ate is more than $10,000, 
Regional personnel should use BEN to develop an estimate of 
the econcmic benefit ccmponent. 

IV. USING BEN TO CALCULATE ECONOMIC BENEFIT OF NONCOMPLI>.NCE 

EPA personnel should use the revised computer model BEN 
whenever: 

l. the rule of thumb indicates that the 
economic benefit of noncompliance is 
greater than $10,000; or 

2. the violator rejects the rule of thumb 
calculation. 

BEN uses 13 data variables. At the option of the user, 
BEN substitutes standard values for 8 of the 13 entries, and 
the user only provides data for S variables. (See Exhibit I.) 

BEN also has the capability for EPA pe=sonnel to enter 
for those 8 v&riables the actual financial data of e violator. 
In appropriate cases, EPA should notify a violator of the 
opportunity to submit actual financial data to use in !EN 
instead of the 8 standard values. If a violator a;ree~ to 
supply financial data, the violator must supply data fer all 
the stan~ard values. 

V. ADVANTAGES OF BEN OVER OTHER CALCULATION METHODS 

The computer model BEN has advantages over previously 
used methods for calculeting the econcmic benefit component 
ot a civil penalty. BEN does not re~uire financial research 
by EPA personnel. The five required v.ariables are inform.ition 
about capital costs, annual operation and maintenance costs, 
and the dates for the period of noncompliance. Further, BEN 
hac the !lexibility to allow a violator who cooperat'!s with 
EPA to provide actual financial data that may ~!!oct the pP.nalty 
calculation. 

l/ Although the general penalty policy cut off point io $10,000, 
i~ch progral'il cf f icc m~y establish e cut off point for the 
pro;rt.m's medium-specific policy. 
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An economic benefit component calculated with BEN can be 

defend:ed in an administrative or jucHcial proceeding on the 
groundls that the standard values used in BEN are derived from 
standa:~d financial procedures and the violator had an opporty-
ni ty t(> provide financial date to help develop the civil penalty. 

The use of BEN or statute-apecif ic formulas when appro
priate give~ the Regional Off iees flexibility in determining 
the ecc1nomic benefit of nonccmpliance. Regional personnel 
have a conEistent method for develo,ing a civil penalty under 
aeveral statutes for multiple violations that involve delaye~ 
capital co~ts and avoided operation and maintenance costs. 

BE!~ is easy for a la}'man to use. The documentation is 
built i1'\to the program so that a Regional user always has 
updated documentation and can use the program with minimal 
trainin~l· States are more likely to follow EPA's lead in 
pursuin~1 the economic benefit of noncompliance through civil 
pon~lty asses~ments because the method available from EPA to 
serve as a model does not require extensive financial research. 

cc: Re~ional Enforcement Contacts 
Program Compliance Office Directors 



Exhibit I . 

lit! 
A. Accessed via terminal to EPA's IBM computer in Durh&m, N.C. 

B. Can be run in either of two modes: 

c. 

l. Standard aode: 

2. 

IG 

a) Requires S inputs: 

i. Initial Capital Inveotment 

11. Annual Operating and Maintenance Expense 

iii. First Month of Noncompliance 

iv. Compliance Date 

v. Penalty Payment Date 

b) Relies on realistic standard values for 
remaining variables: 

i. A set o! standar~ values fer private 
companies 

ii. A set of standard values ~or cunici
pally-ovne~ or not-for-prof it co~panies 

c) Would be used for final calculation of economic 
benefit unless the violating f in:i objected and 
supplied all its own financial data 

Specific mode: 

a) Requires 13 inputs 

b) Would be used if violating firm aupplied data or 
if £PA staff researched dat~ 

easy to use 

1. Optional on-line documentation will guide inexporiencod 
users through each step of the model 

2. Written documentation will be ~vail~~le by December 
1984 

o. I~ base~ on =odern f inancinl p~i~=ip!c~ 
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Assistant Administrators 
Regional Administrators 
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This memorandum reaffirms EPA policy against giving 
definitive assurances (written or oral) outside the context of 
a formal enforcement proceeding that EPA will not proceed with 
an enforcement response for a specific individual violation of 
an environmental protection statute, regulation, or other 
legal requirement. 

•No action" promises may erode the credibility of EPA's 
enforcement program by creating real or perceived inequities 
in the Agency's treatment of the regulated community. This 
credibility is vital as a continuing incentive for regulated 
parties to comply with environmental protection requirements. 

In addition, any commitment not to enforce a legal 
requirement against a particular regulated party may severely 
hamper later enforcement efforts against that party, who may 
claic good-faith reliance on that assurance, or against other 
parties who claim to be similarly situated. 

This policy against definitive no action promises to 
pa~ties outside the Agency applies in all contexts, including 
assurances requested: 

0 

0 

both prior to and after a violation has been committed: 

on the basis that a State or local government is 
responding to the violation; 



0 

0 

0 
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on the basis that revisions to the underlying legal 
r~quirement are being considered; 

on the basis that the Agency has determined that the 
party is not liable or has n va!id defense; 

on the basis that the violation already has been 
corrected (or that a party has promised that it will 
correct the violation)7 or 

on the basis that the violation is not of sufficient 
priority to m~.f..i t Agency action • 

. ·:,>.,, 

The Agency particularly must avoid no action promises 
relating either to violations of judicial orders, for which a 
court has independent enforcement authority, or to potential 
criminal violations, for which prosecutorial discretion rests 
with the United States Attorney Gen~ral. 

only 
As a gene~al rule, exceptions to this policy are warranted 

c 

where expressly provided by applicable statute or 
regulation (e.g., certain upset or bypass situations) 

in extremely unusual cases in which a no action 
assurance is clearly neccessary to serve the public 
interest (e.ge, to allow action to avoid extreme risks 
to public health or safety, or to obtain important 
information for research purposes) and which no other 
mechanism can address adequately. 

Of cou~se, any exceptions which EPA grants must be in an arec 
in "1'hic:h EPA has discretion not to act under applicable law. 

This policy in no way is intended to constrain the way in 
which E:PA discusses and coordinates enforcement plans with 
state c:r local enforcement authorities consistent with norm~l 
workinq relationships. To the extent that a statement of EPA's 
enfor~ement intent is necessary to help support or conclude an 
effective state enforcement effort, EPA can employ langu~ge 
such ~s the following: 

•EPA encourages State action to resolve violations of 
the ~ Act and supports the actions which _ (State)_ 
is taki~a to address the violations at issue. To the extent 
thnt thj=-State ~ction does not satisfactorily re~olv0 the 
violc:i t ic1ns, EF.; :.lay pursue its own enforcement ~ct ion." 
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I am requesting that any definitive written or oral no 
action commitment receive the advance concurrence of my office. 
This was a difficult decision to reach in light of the valid 
concerns raised in comments on this policy statement: neverthe
less, we concluded that Headquarters concurrence is important 
because the precedential implications of providing no action 
commitments can extend beyond a single Region. we will attempt 
to consult with the relevant program office and respond to any 
formal request for concurrence within 10 working days from the 
date we receive the request. Naturally, emergency situ~tions 
can be handled orally on an expedited basis. 

All instances in which an EPA official gives a no action 
promise must be documented in the appropriate case file. The 
documentation must include an explanation of the reasons 
justifying the no action assurance. 

Finally, this policy against no action assurances does not 
preclude EPA from fully discussing internally the proseeutorial 
merit of individual cases or from exercising the discretion it 
has under applicable law to decide when and how to respond or 
not respond to a given violation, based on the Agency's normal 
enforcement priorities. 

cc: Associate Enforcement Counsels 
OECM Off ice Directors 
Program Compliance Off ice Directors 
Regional Enforcement Contacts 
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MEMORANDUM 

SUBJECT: 

FROM: 

TC: 

UNITED Si A iC:S ENV lRCNMEN"T AL !=ROTC:CTlON AGENCY 

WAS~INCTCN. 0 C. 2.'.:>460 

4 iS~ ::>rf"1C:I O" 
":'•U: AQMINIST•Af'CQ 

!~plementing Nat:one:ly ~anaged or Coordinated 
Enforcement Actions: Addendun to ?olicy Frumew~rk 
for State/SPA Enf crcemen: A~reements 

De~uty Ad~inistrator 

Assistant Administrat~rs 
Regional Admi~istratcrs 
Regional ~nforcerne~t Ccntacts 
Steerin~ Committee en the State/:ece:al 2~==~=em~~: 

Re::t:.onshi? 
Assoc:ata Ad~inis::atc: :or ~egional 09era~i:r.s 

: am p:ease~ ~o t:a~s~i: tc ye~ a CC?Y cf EPA'$ policy 
s:a:eme~c on :m~le~e~tin; ~a:ional!y ~anagec or Cocr~inate~ 
Enfcr:e~ent Ac:i:~s, ~s an ac~en~~~ to t~e A;ency's ?olicy 
:rane~crk ~or Stata/~?A 2~!=r:emen: A;ree~e~:s, issue~ en 
:u:ie 26, 1984. 

:~e policy statement ~as 6evelcped at the :e~~es: c! 
Ccur:n~y ?rice and mysel~ jy an OECM wcrk gro~p ~ith r&~re
senta:ives ~~crn the Head~uar:ers ?rog=a~ O~fices a~d Re;i~ns. 
The d=af t poli:y s:ate~ent was reviewed ~y the Steerin~ 
Committee en the State/Fecer~: Enforcemen~ Releticnship. 
This final policy state!':ien~ ::-eflects the Steering Coir ... ilittee's 
cornr::e r. ts • 

I think this ~olicy is an i~portant aaciticr. to o~r 
efforts to build both a ~ore effective national en~o::-ceQe~t 
program and a st:Qng wo=kir.g relationshi9 wi~~ the States. 
Coordinated case preparation wi~~ r.nve an ir.cre~singly 
important role in establishing precedent for cur r.ew program~, 
in creating a greater deterrent effec~ ~hen dealing with 
~u~erous s~all sour=es en~ in a~d~essing recurri~; ~atterns 
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of no~compliance within regulat~d entities. This policy 
clari£ies not only the circumstances under which nationally 
managed or nationally coc~dinated cases are appropriate, but 
most important, it clarifies the roles and relationships 
among EPA headquarters, ~egions and State or local gcvern~ents 
with delega~ed programs. 

This additional policy guidance, in concert with the 
recently comp:eted State/EPA Enforce~ent Agreements, should 
provide a ~onsistent framework for enhancing our joint Federal 
and State ef~orts to achieve a strong and effective national 
enforcement presence. 

Attachment 



EPA POLICY ON IMPLEMENTING NATION~LLY ~ANAGED OP 
COORDINATED ENFORC~MENT ACT!ONS 

This policy addresses how EPA will handle the s~all 

l2/2~/A4 

subset cf f6d~rdl ci~il enforceMent cases, bet~ administrativP. 
end judicial, which are managed or coordinated at the EPA 
Headquarters level. The policy was devaloped to ensure these 
actions are identified, developed and concluded consistent 
with the principles set forth in the Policy Fra~ewor~ for 
State/EPA Enforcement "Agreements." It covers the criteria 
and process for deciding what cases might best be ~anaged or 
coordinated nationally: the roles and relationships of ~~A 
Headquarters and regional offices and the States: and ~rotocols 
for active and early consultation with the involved States 
and ~egions. 

A. Criteria for Nationally Managed or Coo~dinated Enforcem~n~ 
Cases 

~ost enforcement cases are handled ~t the s~ate, ~ccal 
or E?A regional level for reasons of eff ici~ncy and ~ffecti~eness 
and in view of the primary role that States and local g~vern~ents 
have in enforcement under most of the major e~vironmen:al 
statutes. The Policy ~ramewor~ identif:es se~eral inst3nces 
in which direct enforcement actions ~ay be :a~e;. ~y E?A, Nhi:~ 
in ~ost instanc~s will b~ handle~ by EPA Regior.s ~~rs~ant tc 
the State/~?A Enforcement "Ag~ee~ents." However, some of 
those cases may most appro~riately be ~anaged or coor~inated 
at the r:ational level by ~?A Heacquar~ers. 

!n adrli:ion to instanc:s in which ~n E?A ~~gic~ re~ues~s 
~eacquarters assistance ~r leac in an enforc~mer.c :ase, t~es~ 
"national" cases will usually arise within the context of 
three of the criteria for direct ~PA action mentioned in the 
Policy ·Framework: 

National Precede"t (legal or program precedent): th• 
degree to which the case is one of first impression 
in law or the decision is funca1ner.tal co establishing 
a basic element of the national corn~liance and 
enforcement progra~. This is particularly i~portant 
for early enforcement cases under a new ~rograrn or 
issues that atfect imple~entation of the program on 
a national ba~is. 

Repeat Patterns of Violations and Violators: the 
degree to which tr.ere are sign1f 1cant patterns of 
repeat violations at a given facility or type of 
source or oatterns of violations within multi-facilitv 
regulated entities. !h~ latter is of pa=ticular -
concer~ ~here the nonco~pliance is a ~atter of national 
(e.g., corporate) =olicy or the lac~ o~ s:~nd envir~~
~ental mana;en~nt ~olicies anc ~ractices ~t a national 
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level which can best he remedied through settle~ent 
provisions which affect such national policies and 
practices. 

Interstate rssues (rn~ltiple States or ?egions): the 
degree to whic~ a :ase may cr~ss ~egional or state 
~cuncaries and requires a consiste~t a~~~~~ch •. 
This is particularly im~ortant where there rnay be a 
~otential for interregional trar.sfers of pollution 
problems and the case will prese~t such issues #hen 
EPA Regions or ~tates are defining e~forcement reme~i~s. 

ZPA's response to any of these ci~cumstances can range 
from increased headquarters oversight and legal or technical 
assistance, to close coordination of State and Regional 
enfor~ernent actions, td'direct management of the case by 
:-teadquarters. · 

~here are essentially two types of »National~ cases. A 
nationally rnanagec case is one in which EP.r.. ~eadquarte::-s :-.as 
tne responsibility fer the legal and/or technical d~ualopment 
and m~nagenent of che case(s) from the time the determination 
is ma~e t~at the case(s) should ~e natio~a!:y managed in 
accor~ance with the c::-it~::-ia and process set forth in this 
policy. A national:y coordinated casel51 is one which preserves 
rP~po~si~ility fo::- lead lega: a~d tec~nica: jevelop~e~t an~ 
management of the c3ses ~i:~in the respec:ivs ~PA re;io~s 
a~d/or state or loca: gouer~ments, This is su~jec:, ho~~~er, 
to the oversi;ht, coor~i~a:io~ and ~ana;e~e~: by a lea~ 
Hea~~uarters at:orney an~/cr ;rc~ra~ s:af ! en issues o~ 
'."'~';ionC'\J. c~ pr.:-)gr:r-u".'1atic scope to '=nsu~e t:ta:: all cf th-e 
cases ~~:~i~· t~e sc=;e c~ t~e naticna::y c~~=-dinate~ C3S~ are 
:~solved to achieve t~e 3a~e or cc~pa:i:le =esul:s :~ f~=:~a=-~~c~ 

Section C below descri~es mere fully t~e roles an~ 
re:a:i~)nsh:'..t=JS o: E?.~ heacc;uarters anc regional and state 
persor.r~el, hot!"'. legal and tecr.r.ical, i:i ei:her na::ionally 
rnana~e-c: or nationally c-:ior-cinated casez. 

There ar-e severai factc::s to apply to assess ....,hether, i.:-, 
a~~itian to the ncr~a: Heaccuarters cversic~:, a =ase shou!j 
be handled as: fl) nationail1 nanaged; or-!21 ~ation3lly 
coc::-ci~:atec. None of t!:ese factors may nece$sa:-:.ly be su:ficient 
i~ ther.1sel·1es ~u: shou:d be •Jie..wed as a "'hcle. 7hese facr.ors 
will ir.clude: 

availability or most efficient use cE ~tate or EPA 
~egional or ~eac~uarters resources. 

ability of the agency to :f:ect the outco~e thrcu~h 
a:~err.a:ive means. O~e exan~le is :'..ssu~nce of 
t ' -e , . I, '°' 01 i ,.. 'j - " : ~ C- ,_ c C "J};.., ; ,.. ..... w c I' ~ ..; 2 ... ::. :::i , :. t h... s - C .. € s 

.1.. t - : ~ - ... ~ ,.,,. • Ii.. ' j ,.. . . - - • • ,.,,. • \... • ' f - - '- • - ~ -.. - , 

',....,c~, ,_f"""l, ... e,. .. ~e--e c-- =-?' ~ec::;'o~i;: ""- ,:,: .. :.""''.: :-~ -~,!: 
_., -/ ,:._ ~ ~ '-' , _ , 1 •• ~ • l - - ,., 1 ~ .-. • - _ '.I_ _ .._ .._ - - - ,. • ~ • •· I l t,. • • "' 

~p;:-~~r:.ace ~:-eceC6n: t.:--::-ci.l~h ::.nCe;:'e:-iCc::i: ~c~ior;. 
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favorable venue considerations. 

environmental results which could be achieved through 
discrete versus concerted and coordinated action, 
such as potential for affecting overall corporate 
environmental practices, · 

location of government legal and technical ex~ertise 
3t EPA Headquarters or in the Regions, recognizing 
that expertise frequently can be tappec and arrangements 
be made to make expertise available where needed. 

To the extent possible, where cases warrant close national 
attention, EPA Headquarters will coordinate rather than 
directly manage the case on a national basis thereby enabling 
Regions and States to better reflect facility-s9ecif ic enforcement 
considerations. 

s. Process for Identifying Nationally-Mana;ed or Coordinated 
Cases -- Roles and Responsibilities 

EPA recognizes the importance of anticipating the need 
for ~ationally ~ar.aged or coordinated cases to help strengthen 
our national enforcement ~resence: and of ~idely sharing 
·inf~rrnation both on patterns of viclations and violatcrs and 
on legal anc program ~recedent wit~ EPA Regions and States. 
'!'o co th is: 

~eaccuarters ~rocra~ o£~ices, .~ cocperaticn wit~ the 
Oftice of Enforcement and Ccm;iiance ~onitorin; should 
use the Agency's Strat~gic ?2aining precess ~o help 
icenti:y u~coming enfor~ement cases of national ?recedence 
:nd importance. They also sho~!d develop and disseminate 
to Regions in!crnation on anticipated or li~ely patterns 
or sources cf violations for specific incustries and 
types of facilities. 

Regional off ices are responsible for raising to Headquarters 
situations which pose significant l~gal or program 
precedent or those in which patterns of violations are 
occurring or ~hich are likely to be generic industry-
wide or company·-"11ide which would make national case 
mDnagement or coordination particularly effective. 

State and local o!f icials are encouraged to raise to EPA 
Rogional Off ices situations ider.ti~ied above which would 
make national case management or coordination particularly 
effective. 

Whether a case wi~l be manage~ or cccrc:nated at the national 
level ~ill be decided bv t~c Assistant Adninistrator fer Enforce
ment ~n~ Com~liance ~onltoring afte= :~ll consultation with the 
affectec pro£rC:.i.1 .::..ssiscant ;..c::i.inistratcrs, R~~ional Adrninistra:o=s 
and stete or local governments wit~ a~;roved or delegated programs 
in what is intended to be a consensus buildi~g process. There 
will be a :~11 disc~ssion among all of the 9a=ties o: all of 
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the rami~ications f~r the prog~am and a review of all of the 
important criteria involved in the deci~ion. In the event of 
a lack of consensus as to whetner the ca~e shou!d be rnanaoed 
o= cocrdinated et the national level, the AA fo~ nECM shail 
make the determination, w:~h an o~~ortunity for a hea=ing 
and ~imely appeal to the Administrator or ~eputy Admini
strator. ~y the Regional or other EPA ~ssi5cant Adrni~istratcr. 

The Regions will ~e ~esponsijle for communicating wit~ 
any £ffected States ~sing mechanisms established in the State/ 
EPA Enforcement "Agreements," to raise the possibility of 
nati~nal case management or coorcir.ation and to ensure that 
ti~ely infor~ation on the status of any independent state, 
local or regional enforcement actions can and wouln ~e factored 
itito the decisions reg~irling: (1) whether to manage th~ case 
nationally: (2) whet~er to coordinate the cas~ nationa111: (3} 
#hat legal anc technical assist3nce ~i;~t be ~r~vided in a St~~e 
lead :ase; and (4) ~hat facilities to include in the action. 

C. Case oevelopmer.t -- ?cles and ~esoonsibilities 

!~ationallv :rianacec cases are those that are ::"tanagec out 
~= !:?}\ HeaCqt..:a:-:e~s ·..,r1~;: a leaC !ieadq1Jarte:-s enfo:-cerie!it 
~ctorney and a desi~~ated lead headq~ar:ers pro;ran contac:. 
~otwithstan~ing ~~a~~ua=~ers !ead, i~ Most instances, timely 
a !"'.: I." i; ~ ? on s i ·; ?. ';( e -; :.. ~ r. a : c f. : i c e leg a l a no t e c h n i -:: a 1 s :1? po :: t 
a~~ assistance is ex~ectad l~ ~ev~l~p!~g and ~ana~i~; t~~ 
~!se, !n t~ese i~star.ces, c~~ ?e~ions ~ill rec~ive ~=e~it 
fo= a C35e re:erra: :ori a :ac::::y =~sisl for this ef:~~t. 
T~e ~ecisicn ~n :he ex~en: o~ ?e;:cr.a: off ice i~vclve~e~c 
!nt case re~e~r2l cre~i: ~i:l je ~ade a: t~e :~~~ of dGCi5io~ 
:~a: :~e case she~:~ ~e ~a~~=ne!ly ~ana~ed, ~9gicns w~!c~ 
play a si;~::icar.t r~:e :~ t~e ceve:=?~ent a~d/or ~::os~cutior. 
o~ a case will ~e i~volveci i~ the dec!sion-making ?rocess i~ 
any case ~ettlenent ;roceeci~gs and the ~egio~a! A6ministrator 
wi:l h~ve t~e O~?ortuni:y to ~=r~ally cor.c~r in a~y settleme~t. 

~atic~allv coor~i~ate6 cases are those that are ccordi
nated~,u~ of EPA Headquarte=~ with lead regicnal a~d/or state 
o~ local attorneys and associated progra~ of~ice 5taff. ~~e 
~eacq~'irters attorney assigned to the case(s) and desi;natec 
heec~u~rters pro~ran office contact ~ave clear responsicillty 
for ensuring naticnal issues involvec in the case wr.ic~ 
require national ccordinat~on are clearlv id~ntif ied and 
develo~ec and in coordinating the facility-specific actions 
of the regional of.fices to ensure thet the remedies and 
policies applied are consistent. This goes beyond the normal 
headquarters oversight role. The head~uarters cf.~icials have 
both a facilitstcr role in coor~inating information exchang~ 
ar.G 2 policy role in i~~lue~cinG the outco~e for th~ icentifiec 
isz~e~ ~f na:!onal ccnce~n. 
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Whether a case is nationally managed or nationally 
coordinated, as a general =ule if ~PA is man~ging a case, 
States will be invited to participate fully in case develop
ment and to formally join in t~e proceedings if they so 
~e$i~e by attending meetings anc planning sessions. States 
will be consulted on settlement decisions but will be a~ked 
to formally concur in the $ettlernent only if they are parties 
to the litigation. ' 

On a case-by-case basis, the National ~nforcernent and 
Inve~tigations Center (NEIC) may be asked to play a role i~ 
either typ~ of national case to coordinate evidence gathering, 
provide needed consistency in technical case development 
and policy, witnesses and chain of cust~dy, and/or to monitor 
consent decree compliance. 

;,. Press Releases anc Ma~or Cor.un•J1tct:ations 

A communications plan should be develcped at an early 
stage in the process. This should ensur~ that all cf the 
participating parties have an opportunity tc comnunicate 
t~eir rcle in the case 3nd its cutcome. Most i~portant, the 
corn~unicaticns plan shoul~ ensur~ that the essential message 
fr~M the =ase: e.;., t~e !nti=ipat~J precedents, .gets suffic!ent 
pu~lic atter.tio~ to serve as a d~t;rrent :or ~cten:ial fut~re 
viol.s:icns. 

All re;ional anc state c~-~lai~ti:fs will ce able to 
issue t~eir o~~ re;io~a!, s:a:e-s;~cific or joint ~=es~ 
=~leases regarding :he case. However, t~e timing of chose 
releases shculc be cocrdina:ec so that t~ey are released 
simu::anecusly, if ~ossible. 

!t is par:ic~larly i~portant t~at t~e agencies get 
muxi~um benef i: from the deterrent effect cf these si;nificant 
national cases through such mechanisms as: 

~ore detailed press releases to trade publicat{ons 
i.e., with background i~formation and ~uesti~ns and 
answers 
oeveloprnent of articles 
intecviews with press fer developMent of more in
depth repcrting 
press conferences 
meeti~ss with public/environmental groups -- including 
meetings on the settlement of natio~al cases ~hi~h 
have oenerated intense local or national interest 
speeches before industry groups abo~t actions 
comr.iunications wit~ con~ressional co~~itte~s 
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MEP.mRANDUM 

SUEJECT: 

FROM: 

TO: 

UNITED STATES ENVIRONMENTAL ?ROTECTICN AGENCY 
WASHINGTON, CC 20460 

#36 

O"P'IC:lt CF 
ltNP'ORC:EM£NTC:OUNSE~ 

The Use cf Administrative Discovery Devices in the 
Development 0£ Cases Assigned to the Off ice of 
Criminal !nves~igation!-- ('>--, ~~ 
Courtney M. Price ~ . 
Assistant Administrator 
Enforcement and Compliance Monitoring 

Assistant Administrators 
Regional Administrators 
Regional Counsels 

Introduction 

Most cf the environmental statutes for which the U.S. 
Er.vi~onmental Protection Agency (EPA) has responsibility contain 
one or both of the following in:ormation-gathering provisions: 
(1) previsions which empower EPA to require responses to requests 
for iniormatior.; and (2) provisicns conferring upon EPA the 
right to enter and inspect .physical premi~es. This document has 
been prepared to provide guidance concerning the use of t~es~ 
provisions in the investigatior. of cases assigned to EPA's Office 
ct Criminal Investigations. This guidance supersedes cny previous 
EP.t\ document whic:. addresses the issue~ arising frcrn the U$e of 
administrative discovery devices in :he development of a criminal 
case. 

This guidance was developed th~ough an examir.ation of the 
use of administrative discovery devices in cases that have 
r.esulted in criminal prosecutions. Because there is currently 
very little case law concerning such provisions in envi~o~men~al 
statutes, a review was made of cases under similar statutory 
schemes. The guidance is a rather conservative application of 
the broad principles established in these decisions. 

The use of ~dministrative discovery devices in parallel 
proccedings--that is, instances in ~hich both a c~iminal investi
ga:ion and a ci·1il or administrative proceeding concerning the 
r.a~e circumstances tdke place sirnult~neously--:~ not ~ddressed in 
this dccu~ent. This issw~ is addressee in sep~rate guidunce on 
par~ll~l proceedings. 



The importance of this guidance cannot be over-stated. 
Where the use o~ ad=inistrative discovery devices is found to 
be improper, the ulticate remedy ~ay be suppression cf evidence 
in t~£. subsequent cricinal prosecution. 

This guidance is st~ictly advisory in nature. It is not 
inte~ded to create or c~nfer any rights, p~i~ileges or bene-
fits. This policy is not intended to, does not, ant ~ay not be 
r~lidd upon to create any rights, substantive or procedural, 
enfor·cea ble at law by any pa l"ty in any matter, civil and cricinal. 
lny attempts to litigcte any portion of this guidance· should be 
brought to the attention of the Criminal Enforcement Division, 
Office of Enforcement and Compliance Monitoring, EPA Headquarters. 

I. USE OF EPA'S INFORMATION REOU!ST AUTHORITY 

Ba ck~:"ound 

Fer purposes of t~~s guidance, the term ~info~mation request 
authority" will be used.to describe these provisions contained in 
EPA-ad~inis:e~ed statutes which provi~e the Agency ~!th the 
authority to co~pel the production cf information. Sections 306 
of the Clean Water Act and ll(e) of the Toxic Substances Control 
Act ar~ ty;ical of such provisions. Courts have upheld the use 
of suc~i provisions both in cases where the ir.foroation sousht iz 
relevent to i~vestigations into pending charges and where it is 
releva~t to investigations into whether ~harges should issue.l/ 
!nformaticn requests pursuant to these provisions are enforce= 
able upc~ a sho~ing that the information is relevant to a 
purpose properly authorized by Congress.~/ 

Th~ enforceme~t ~revisions of envir6cmental stat~tes contain 
both ci ·,ril and crir::'..r.~l. provisions. Therefore, evidence obtained 
throuEt the use of sue~ infcr=atio~ request authority way subse
quently be uset in & cri~inal prosec~tion. !tis fact raises 
concerns that sue~ suo~ons authority will be used, in some instances, 
sol~ly for purposes of gathering evidence for a criminal prosecution; 
such a use has been viewed as infrins!ng upon the role of the 
grn.:Jd jury. 

Issue 

Tc what extent can the infor~ation request authority 
granted t.o EPA under the environmental statutes be utilized to 
gather evice~ce of statutory violeticns in cases under develop
~ent by E?A's Office of Criminal Investigations? 

l/ Ok , h p p b1. h. c " 11. 3",.. u '" ._z: or.ia ress .u _1s .. 1:;s:: ocoanv v. r.2 _1ng, _£ • ..,, 
186 (19~o,l. 

21 Unit_ec Sta:e~ v. Merton Salt C-:>r::~anv, 338 U.S. 632 Ci.950). 
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Guican~e 

EPA's information request authority may properly be used in 
cases being developed by EPA's Of~ice of Crimir.al Investigations 
until the case is referred to the Department of Justice. The 
decision to refer a case, however, may not be artificially delayed 
solely to pursue further evidence through the use of this authority. 
Where an investigation is being directed by the Justice Department 
even though no formal referral from EPA has ~een made, EPA's 
inforoation request authority should ·!121 _be used a~ an investigative 
tool. ·This situation, however, should be distinguished from the 
situation where the Justice Departoent has merely been advised 
of an investigation an~ has not exhibited any control over its 
course. 

The various environmental statutory provis!ons which grant 
a~thority to request information froc members of the resulated 
com~ur.ity also contain lir-itations on the type o~ ir.formation 
~hich may be obtained through the use of this authority, Care 
should be taken to draft any request to conform to these limita
tions. In addition, it should be noted that a request based on 
this statutory authority may only be made by an Agency employee 
to whom the authority has been delegated by the Administrator. 
Reference should be made to a properly updated EPA Delegations 
Manual to ensure that any request is made by ar. employee with 
proper authority. Finally, each such request should contain a 
notice indicating t~at violations of the particular statute may 
be the subject of either civil or criminal penalties~ 

Discussio:1 

The starting point for- a discussion on the proper use of 
infor~ation request provisions is a review of ir.star.ces where 
the Courts have found the use to be absolutely improper. The 
Supre~e Court has made it clear that information requests cay not 
be used to gather evidence in a cri:inal investigation once the 
case has been referred to the Department of J~stice for crimir.al 
prosecution.3/ ·La Salle involved the use o~ an acministrative 
succons in a-tax fraud investigation by a Special Agent of the 
IRS Intelligence Division. Althouch the statute provides both 
civil and cricinal remedies for violations, the ager.t testified 
that the purpose of his investigation was to uncover any criminal 
violations of the IRS code. Durins the course of his investiga
tion and prior to referral of the case to the Department of 
Justice, the agent issued an administrative sucmons for records. 
The bank challenged the use of the su~cons as improper claiming 
that the summons was issued solely to aid in a criminal 
investigation. 

3/ Uni~ed Ststes v. La Salle Nat!onal Eank, ~37 U.S. 296 
- ·c (197\,/J. 



A~though the Suprem~ Cou~t hel~ that the sumnc~s should be 
enforced, it used this case as an oppor~unity to elaborate on the 
bounds of such suornons authority. An adci~i~trative su~cons 
must be used in good faith and for Q Ccnsres~ionally authorized 
purpose. Use solely to pursue a criminal invest!gatio~ is not · 
good faith. However, a case ~ay not be considered criminal 
until an "institutional decisioni• is made to prosecute cricinally. 
The intent of the !ndividual agent is not dispositive of this 
issue. Th~s institutional decision gene~ally occurs at the 
point of referral to the Department of Justice. ~owever, the 
Court cade it clear that a delay in subcitting a case to the 
Department cf Justice merely to gather additional evrdence for 
the prosecution through use of a~ministrative discovery devices 
would not be tolerated. The Court also indicated the Agency cannot 
use this ad~inistrative a~tho~ity merely to become an :nformation 
gathering tool for other agencies regardless of the referral status 
of the cricinal case. 

A:thoush the wisdom of the La Salle decision has been ques
tioned r the results have been followed in all other cases addfessing 
this issue succee~ing that decision. Therefore, the ''jnstitutional 
decision'' to prosecute criminally should signal the end to a use 
of all administrative discovery devices in ar.y E?A case. As a 
matter of policy, !!..£ use of ad~inistrative discovery devices to 
secure evidence shou:d be made once a case has been referred to 
the Depar:cent of Justice. 

A ~ore dif~icu2t issue, with:n EP~'s context, 1$ whether 
an "institu~ional decision'' to use cri~inal sanctions =ay occur 
at a poi~t be~o~e referral tc the Depart~ent o~ Justice. It is 
cl e <'.i r t i1 a:. r:; e !"' e l y bring in g a;-, all e g ~ ~ i or: of r: is con duct to the 
attention cf the Office of ~~icinal Investisations for investi
E~tion does not constitute an "institu:!onal decision" in favor 
of cri~j.nal prosecuticn. Many of these investigations 'ft"ill, in 
fact, b~coce t~e basis fo~ acminist~ative or civ:l sanction~, 
~here i~iti&l alle~2~ions cannot be su~stantieted, or where the 
case is other~ize lackin& in ~rosecutcrial merit. F~r~her, 
EP~'s referral procedure for crioinal cases requires revie~ at 
Eead~ua!"'ters before a case is referred. The final decision 
resti ~!th the As~istant Adoinistrator fer Enforceoe~t and 
Coopli2-nce Monitoring. Until that point i~ passec! the Agency 
may yet :hoose to proceed by civil action. Accordingly, this 
policy adopts the La Salle hclding th~t an ''institutional decision" 
occurs ~~ the point of criminal !"'ef~!"'ral, not befcre. 

Information ~equest authority may not be used in situations 
where thE: Agency is perce!vec as merely an infor~ation gatherins 
tcol for ~nether agency. The Su~re~e Court in LP- Salle h~s ~ade 
it clc2r that where this is the case. ev!dence obta!nec cay be 
0u~prcss~d 2t :r~al. Of p2r~icul2r ~o~cern ar~ those ins~ances 
~;h9rt E?~ has beEr. reque~tcd to ~ssist in ~n 0ngoin£ crio:n~l 
i~~e3~!sa:!cn by ~he Ju~t!ce ~epart~e~t. Acccrtingly, 2 d~cision 
~, .. h"p! •c - ... """.~""'~- ..... e ~ ..... C"uch -""" ;~\·es .. ··---.:o~ "C""~·~•n;-r-.e ..... -. ~ .- ... ' . ... l-' c:. • ,_ - I.. - l-' c;. ... .. - • J ..., • • '="•. j - ' ' ... ..:. c..:. ... .... • J - •• - ... - ..... ~ - . , ~ •• 



-5-

"institutional decision" to proceed criminally that requires 
approval by the Assistant Administrator for Enforce~ent and 
Coopli~nce Monito~i~g, and precludes thereafter any use of 
information request authority in that case. 

Justice Departcent i~volvement in an investigation prier to 
referral does net ~ecessarily negate the Age~cy's ability to use 
administrative discovery devices. Where the Justide Department 
has merely been advised of the investigation and exhibits no 
control over it, adwinistrative discovery devices may be usec. 
However, µhere the Justice Department attorney has assumed the 
role of prosecutor and is directing the investigation, EPA 
should refrain from making use of these tools. This will b~ the 
case whether the investigation is initiated by EPA or whether 
the Justice Department requests assistance with an ongoing 
investisation. 

It is necessary to remember that the character of the 
information request authority does not cha~ge when utili:ed to 
gather evidence i~ cases assigned to EPA's O~f~ce of Criminal 
Investigations. Any limitations on the use of. this authorit~ 
and the type cf information which may be sought continue to 
apply. The individual statute and Agency guidance on the use of 
such authority should be consulted before inforoation ~equest 
authority is utilized. 

Additionally, ~est environ~ental statutes grant such authority 
directly to the Admir.istrator.· The Acministrator has delegated 
this authority to various Agency employees. Refe~ence should be 
made to a properly updated EPA Delegations ~anual to ensure 
that any ~equest is made by an Agency employee with apprc~riate 
authority. 

Finally, each ~nfcr~stion request wade in a case beinG 
.developed by the Office of· Criminal Investigations shou1'3 
contain a notice indicating that the statute under which the 
reque~t is ~ade cont.a:ns both civil anc criminal ~anctior.s fo~ 
violations. Sue:: notice will negate any are;ument that the 
individual receiving the request was misled into believing that 
cnly civil er adcinistrative sanctior.s could be i~posed. 

!I. USE OF ADHINISTRA !IV2 !NSPECTIOl~S AND ADMINISTRATIVE _g!_!P~ 
WARRAtns 

Background 

Each of the statutes enforced by EPA provides the Admini
strator with the authority to conduct inspections to determine, 
inte~ alia, the state of co~pliance with statutory require~ents. 
Statutory inspection authority is eufo~ceable, where conse~t 
is withheld, th~oush the u~e of an ad~inist~ativ~ search war~ant. 
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The Supreoe Court has dete!"'~ined that the Fourth Arn~ndment 
sua!"~'nt ee against unreasonable ::i earches D.nd seizures h~s cqua l 
fo!"'ce for searc~es authorized by such regul~tcry sche~es as for 
those necessary to obtain evi~enco of a crice.5/ In caking this 
deterr:i~ation, ho'.JeVe!", trie Court has 2.lsc recosr.ized the inherer.t 
differences betwe~n c~i~inal searches and re~ulatory icspections 
of cocmercial enterprises. The enforcacent of regulatory sche~es 
such as those c!"'ea:ed by er.vironroental statutes require regular 
insp1:ctions. These inspections are limited i.n scope, and in,1olve 
trusiness pre~ises rather than private homes. Theref~re, compliance 
inspections a!"'e considered to pose a lezser threat t~ expectations 
of privacy. To require a showing of probable cause in th~ t~adi
tional criminal law sense for an adcinistrative warrant would 
frustrate the er.forceQer.t of these systems. 

As a result, the S~pre~e Court established a new stan~ard 
for ad~inistrative ~a~~a~~s, wh~bh ca~ best be ter~ed "adcinistra
tive probable ca~se." Th!s standard require~ a ~ala~cing of 
interests. "If a valid public interest justi!ies the in:rusion 
contemplated then there is probable cause to issue a suitably 
restr~ctive warrant."6/ The issuance of an adci~istrative 
warrant car. be jt;stifTed upon a sho·,.;ing that the premises 
to be inspected were selected on the basis of a !' ••• general 
ad~inistrativc plan for the enforcement cf the [statute in ques
tion]," or upon specific ev!dence of an existing violation of 
regulatory requirecents.1/ 7he Supreme Cour: ~Qs also willing 
to create an exception free the need fo!"' even an administrative 
wa!"'~ant ir. the case of ce!"'ta!:"l "pe:-vasively re:;!.!!.ated" indus.tries 
such as mining, firearc~ a~d li~uor.8/ That exceptioc, however, 
is very narro;.;. 

The issues a~dresse~ ~y ttis s~idance ari3e froo the 
fact tMat ~ost e~forcement provisions of envircnQe:"ltal statutes 
con':.:ir .. bott civil anc cr!::inal penalties for viol2t:..ons. 
Thercfc1!"'e, ccs: inspectior:s conducted to dete!"'oine co~p!.iance 
with 2 p2!"'tic~lar statute c• resulation way result in the di:covery 
of ev~dence subsequently cffere~ in 2 cri~!~a: prosecution. 
Becau:e inspec:icns nay be concucted pursuar.t to ~n adoinistrative 
~arr~r,: requirir.~ ~ less der.anding showi~g of p!"'obable cause, 
the:·e is conce!"'n that such i:ispections will be used to circur:vent 
th~ t!"'2jition2l star.cares for cricinal search w&rrants. · 

5/ C~~e~ v. Municipal Court, 387 
of Seatt.le, 387 U.S. 542. 09c7). 

U.S. ~23 (1967); see v. 

6/ Came~ v. ~u::icioc.l Court, suora .:.t 539 (1967). 

11 ti.~hc.ll v. Earlo'>·;'s Inc., 436 U.S. 305 (1978). 

-~I D ~_22.'V 2 r: \' • D E .... '? v I !; 5 2 u . ~. . 5 ~ /.; ( l 9 e l ) ; cc l 0 n n a = ~ c ~ :. e r i n ~ 
C.or:i. v. t.::-: te.: S:c.:e.s, 3S7 U.S. 72 (1970) and :Jni·cec 
Sti::~~-~- "J,, h ~·..:eli, ;:Jc U.S. ;::.1 (1972). 
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Issue 

To what extent may administrative search warrants, bnsed on 
EPA's statutory inspection authorities, be used to .sather evidence 
in cases developed by the Office of Criminal Investigations? 

Guidan~e 

Ad~inistrative inspections may be conducted to gather 
evidence of statutory violations until probable cause exists to 
believe that a crime has been com~itted and it is clear that the 
predominant purpose of such an inspection is to gather evidence 
of a crice. 7his coes not preclude the use of such inspections 
to substantiate a!legations. Rather, it li~its the use of this 
administrative discovery device once there is actual evidence of 
a crice ris:ng to the level of probable cause and further ~se of' 
inspections are :or purposes of developing various aspects of 
the governoen~'s ~riminal case. Once this point is reached, 
entry must be gained only through pure consent (i.e. consent · 
gained without the assertion of statutory inspection authority) 
or a crioinal ~arrant. 

Administrative inspections and warr3nts should not be used 
to gather evidence for a criminal inquiry directed by the Depart
ment of Justice even though no formal referral of the case has 
been made by EPA. 

Discussion 

Alt~ough the La Salle decision (see discussion in previous 
sec~ion ccncerr.ing :~formatior. Reques: Authority) deals with the 
ad~inistrative suoroons authority of the IRS rather tha~ inspec:iou 
iuthority, the ra:ionale of that case is of value in i~spection 
situ~tions as well. !his position a~pears to have support i~ 
case law regarcing statutory sche~es similar to the environ~e~t~l 
statutes. Althoug~ ~os~ of the cases exa~inec were decided 
prior to La Salle, evidence gathered during admi~istrative 
insp~ctions has been found to be admissible in crioin~! tri3l~ 
only where the inspections ~ere properly conducted prior to the 
referral decision by the Agency. Thus, as a starting point, the 
guid~lines adopted for use of information reque~t authority as ~ 
res~lt of the La Salle decision also apply to administrative 
inspections. At a rninimurn, administrative inspections--either 
by con3ent or under adcinistrative warrant~--should not be co~ducted 
once a case has been referred to the Department of Justice with 
a recownendation for cri~inal prosecution. Similarly, if a 
cricin~l ir.vestigation is being directed by an attorney from th£ 
Depart~ent of Justice, adc:nistrative inspections shoulc not b~ 
conducted to gathe~ ~videnc! for the case eve~ though tte case 
h~s no~ yet officially been referred to the Department. 
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·~here the institutional decision tc prosec~te has not yet 
been made--i.e., where the case is under development by the 
Office of Criminal Investigations prior to the initiation cf 
the: referral ~rocess--courts have perr.iitted the use o~ ad~inis
trative ins~ec~ions wit~in particular parameters. Evidence 
gathered during the execution of an administrative war~ant ~ay 
be admissible during a cricinal trial provided that the inspec
tion unde~ the ~arrant was prope~ly licited to tr.e scope of 
authority provided by the statute.9; Th~s has been the case 
even th.ough the administrative inspection was conducted as a 
result of allegations of cricinal misconduct.10/ However, where 
the evidence in question could not be discovered in a pro~erly 
limited inspection, these cases require the gover~~ent to obtain 
the informed consent of the facility or a criminal warrant based 
on traditional crioinaL probable cause, prior to conducting a 
search. ..,,, 

Eot~ Gold~ine anc Co~~olic~ticr. Coal were c~cided prio!"" 
to La Salle. These cases each involve the adoissibility of . 
evidence gained during searches conducted pursuant to an adminis 
trative wa~rant based on ad~inistra~ive inspection authority and 
adrninistra~ive probable cause. Each search occurred prior to 
referral to the Justice Department for criminal prosecution. In 
Goldfine, the broader of these cases, the evidence was obtained 
dur~ng an audit by a DEA Co~pl!ance Officer. Tne defendants, 
owners of a pha~cacy, we!""e not informed at the time of the audit 
tr.at their activities we!""e under i!ives:igat!on. The i!'lvestigation 
at that point i~::uded ~epor:s o~ large orders cf controlled 
substances, surveillance of the pharcacy and arrests of ~ooc of 
its customers. 

Consolidation Ccal involve~ the validity cf an inspection 
based on an ad~inistra~ive warrant supported by an affidavit 
which recite~ an allegation by an unname~ ex-ccployee that the 
cocpany was systecat!cally evacing the respirable coal dus: 
conce~tra:ion standards. The cornpa~y claice~ that the cric!nal 
stancarc: cf prcba.b:e cause st:culd have been used to judge the 
affidavit. The co=pany was indicte~ 16 conths after this i~spec
tion fer· violations of the Coc.l Hine r!ealth anc Safety Act of 
1969. 

9/ United Stetes v. Goldfin€ 1 538 F2d 815 (9th Cir.) cert. 
~enie~ ~39 U.S. 1069 (1977). 

10/ U~ited States v. Consolidation Coal Corrpa~v, 560 F2d 21~ 
TOtr. Cir. 1977) vacated anc re~a~:ec ~30 U.S. 9~2 [for further 
cons:deratior. in ligr.t of M2rsh2ll v. B2rlo~'s Inc., su:ra.j 
~::cr.t reir.:r..ated 579 ?2c iOli (6tr. c.:.;-. 197b; cert. cc:-iiec 
439 U.S. 10~9 l1979). 
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ln these cases, each court concluded that the inspectior.s 
were sanctioned by the statutes pursuant to which they were 
undertaken. The fact that these inspections were based upon a 
suspicion ~f criroinal misconduc: did not erase their regulatory 
character. Each statute, like enviro~mental statutes, contained 
both civil and cri~:nal sanctions and no final decision had been 
made to choose one type of sanction over another. ·The real 
issue was the scope of the search. Thus, the courts concluded 
that, in order for the evidence to be admissible, the search 
must retain the character of ·an administrative inspection. It 
cannot extend beyond the bour.ds authorized by the statute. This 
r~sult hes been supported in at least one case since the La Salle 
decision.11/ 

~ 

An admi~istrative inspection may not change in character 
when i: is concucted in support of an investigation assignee to 
the Office of Cricinal Investigations. The authority granted is 
that belonging to any E?A inspector conducting a compli~nce 
inspection. T~e pers~n conducting the inspecti~n ~ust have 
properly delegated authority. Care should be taken to follow 
the Ag~ncy procedures for adcinistrative inspections. This 
includes such practices as the ~plit:ins of samples. Finally, 
if a cri~inal investigator accocpanies the inspection teao, 
credentials will be presented so that the facility is aware of 
the participation of the Office of Criminal Inv~stigations. 

The next case which has impact on this issue is Michigan v. 
Tvler.12/ This case raises the issue of whether a criminal 
~arrant-is requirec once an investigation has progressed to· the 
point where proba:le cause :o obtain such a warrant has been 
gained. It does not acdress the use o~ administrative inspections 
and administrative search warrants in crininal investigations. 
It is includec here because other cou~ts have referred to this 
opinion in cases involving the ad~!nistrative inspection 1ssue. 

~~ichig?.r. v. Tvler involves the ac~issibility of evidence 
cf ~rson gained d~r~ng E n~=~e~ of warr£ntless, non-consensual 
se~rch~s of the b~rnec precises beth c~ring anc after th~ ~ir~. 
The S~pre~e Court concluded that w~ile in tha builc!ng to put 
out the blaze, firefighters way sei:e any evidence of arson which 

ll/ ln United States v. Prenderg2st, 585 F2d 69 (3d Cir. 1978), 
th~ Co~rt considered its decision in light of L~ Salle. !t 
concluded that no violation of the La Salle standard had occurred 
bucausc DEA had net made a cocmitrwent to a cri~inal prosecution 
prior to obtaining a warrant. 585 F2d at 71 n.l. 

12/ ~36 U.S. ~99 (1978). 
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is in plain view. Officials may remain in the building for a 
reasona~le period after the fire has been extinguished to 
~nvestigate the cause. Ho~ever, if during the investi&ation 
they discover probable cause to believe th£t Qrsor. was cor.i~itted 
and they wish fu~ther entry afte; the fire has been extinguished 
to £ather evidence, a warrar.t upon a shewing of traditional 
crimin~l probable cause must be obtained.13/ 

The Suprece Court's deci~ion was based on its view of the 
privacy expectations of an owner of a burned building. Initially, 
_the ow~er's expectation of privacy must give way to a need of 
entry by firefighers to fight a blaze. However, once the fire 
is extinguished an expectation of privacy returns despite the 
condit~~n of the building. Fro~ that point on, the Court concluded! 
a search warrant is required for further entry onto the precises. 

Iri U:;i ted St ates v •.. >Lai-.'S on,~/ the District Court for Mary land 
t~rned to Micr.ican v. Tvler while reviewing the ad~issibility of 
evidence gainec curing an ad~inistrative search couducted by DEA 
agent~. The Co~rt found that the agent applied for the warrants 
at the ~equest cf t~e Assistant United States Attorney after the 
Agency had ~ade an "institutional commitment'' to a criminal 
prosec~ticn. In reviewing the case law on use of administrative 
~arrants, the Co~rt cited Michi~an v. Tvler a3 requiring a cri~inal 
search wa:-rant for entry whenever 11 the purpcse behind the search 
shifts from ad~inistrative co~pliance tc a quest for evidence to 
be used in a cri~inal prosecution."15/ Clearly, once a case has 
been referred tc the Department of J~stice for a cri~inal prose
cution, th:s point has been recched. P.owever, the Lawson Court 
left open the question c[ ~hether this point can be recched at 
an earlier stage in the investigation prior to the ir.stitutional 
decision to re~~r the case for cri~incl orosec~tion. , 

In U~itec S:a:es v. Ja~iesor;-~cKan~~ ?har~aceuticals,16/ 
the Eig:-nh Circuit also revie.,.,·ec the application of Michigan v. 
Tvler. This case concerne~ regulatory inspections by DEA agen~s 
prior t~ referral of the case for pro3ecutior.. The Court concluced 
tha: Tvler d:c nc: have applicatior. to a pe~vasive~y-reg~lated 

--'-·-

..!ll Michi~an v. Tvler, suora at 508. 

1ll/ 50i? F. Supp. 158 Cm, 1960) • 

.l2,I Ur.:.ted States v. Lawson, supra at 165. 

16/ 65' F2d 532 (8th Cir. 1981). 
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industry such as drug manufacturins.17/ ln a pe~vasively-regulated 
industry, there is a lioited expectation of pr:vacy. Therefore, 
the rationale for the Tvler dec1~ion was inapplicable. The 
Court concluded that a cricinal warrant was not required despite 
the fact that evidence was available prior to the inspection to · 
indicate that a criminal violation may have occurred. The Court 
returned to the rationale of Goldfine and Consolidation Coal and 
held that the warrants based on ad~inistrative probable cause 
were valid in this situation as lons as the intrusion was limited 
to the purpose specified in the statute. This result has also 
been supported by the Sixth Circuit • .Jl/ 

The full impact of Michi~an v. Tyler on administrative 
inspection cases is not yet clear. Although La Salle ssems to 
limit use of administrative discovery devices in investigations 
of criminal miscond~ct only after an ins:itutional decision to 

t . . u· h' T , b . , .... prosecu e is ~aae, ~ic. :fan v. v_er can e reaa as a ~:c1~ on 
the ~se of these devices p~!or to referral, at tha: point where 
probable cause exists to believe a crime has been committee. 

Where an investigation focussing on potential criminal violations 
has· progressed to a stage where there is probable cause to believe 
that a crime has been com~itted and the predominant pu~pose for 
an inspection is to gather evidence of the crime, administrative 
inspection authority should not be utilized. Rather, entry 
should be obtained by pure consent (i.e., consent obtained without 
the assertion of statutory inspection authority) or by use of a 
crimin~l search warrar.t obtained under Rule ~1 of the Federal 
Rules of Cricinal Procedure. 

!II. WA?RA~TLESS INSPECTIONS 

P.ackgrour.d 

Tha language of the inspection provisions of environmental 
statutes can be read tc gran: authority to conduct ir.spectior.s 
without a warrant where entry is denied. Although the Suprsme 

17/ The Eighth Circuit in this case determined that the d~ug 
manufacturing industry falls ~ithin the exception to a warrant 
requirement created in Colonnade Caterin~ Coro. v. United States, 
supra and Ur.ited States v. Eiswell, supra. This is not 
necessarily the case with environoental statutes. ~ discussion 
on warrantless inspections, infra. 

18/ United States v. Acklen, 690 F2d 70 (6th Ci!"'. 1982). 



-12-

Court has sanctioned warrantless inspections for certain 
perva~ively-resulated industries,19/ this has not been the case 
for E!very rep:latory p:"'ogra:::. l11M2rshc.ll v. Barlow'~ Inc., the 
Supr€ce Court· held that an OSHA i~spectcr was not e~titled to 
enter th~ non-public.portions of a work site unless he received 
the owner's consent o~ possessed a warrant. The Court indicated 
that warrantless entry would be upheld only in very rare cases-
pervasi vely-resula ted industries with a long history of govern~ent 
regulation or where the government ~ould demonstrate that a 
warrant requireoent would substantially impair the regulatory 
sche:ce. 

Issue 

A:"'e ~arrantless inspections authorized under enviro~mental 
statu~es where entry is denied follo~ing the assertion of statutory 
i~spectio~ authority? 

Gui CZ.l)Ce a:J c Discussion 

At least one Court has indicate~ that the result of the 
Barlow's decision wcs equally applicable tc environmental 
statu:.es.20/ The Cou:-~ coccented that ir. light of Earlow's 
a ~arrant ~as re~uirec for entry pursuant to the Clean Air Act 
absent consent by an authorized individual. The Agency has also 
taken this position in guidance to Agency inspectors after the 
Barlow's decision.21/ We will not deviate from the that guidence. 
Where consent to ins~ect is not granted, an adrn:nistrative ~arrant 
shoulc be scught. This ap~lies t~ all statutes including the 
Federal Insecticide, Fungicide and Rodenticide Act. 

19/ Donovan v. Dewey, sucra (mining facilities), United States 
·v-: Bisi;ell, suora tf1rear::sJ, anc Colonr:ade Caterin~ Coro. ·-
v. uni i~Sta tes, suora (liquor). 

201 Ptiblic Service Co~~ar:v v. ill_, ;09 F. S~pp. 720 {S.D. Ind. 1Ycl) 

2i/ One possible exception recognized in Agency £Uidance is 
Fn' i::spection conducted pursuant to euthority under the Federal 
1 n sect :i. c i de , Fungi c i de and Rode:: ti c id e Act ( FI FR A ) . ! :i ere is 
a long hi~tory of fed~ral regulation conce~ning pesticide 
nanufact~re. The first federal ~tatute in this area was 
enacted in 1910. In addition, these reg~lations are limited 
to one industry rather than applying a set of regulations to 
indus:ry across the boerd. Finally, in en ad~inistrative 
case decided after Barlow's, a civil penalty was assessed 
~sains: the owner of a F!F~~ regulated establishment for 
refu~~! to allo~ a ~ar~antless inspection, N. Jo~2~ &~ 
!n£_.! I.F.lF.. Docket No. 1II.-i2iC (July 27, i97b). Des;i:.te 
this faot, the Age~cy has take~ th~ po~itio~ th2t i~~pec:icn~ 
u~dc~ ~!?~~ shcult ~~ tc~ducte~ p~r~ua~t t~ ~ ~~rr~~t ~here 
~ens~~~ ~s not give~. 
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IV. APPLICATIONS FOR ADM!~ISTRAT!VE WARRANTS IN CASES ASSIGNED 
TO THE OFFICE Of CRH::LJLL.L IlJVESTlGATlONS 

As indicated in the previous section, unless consent is 
granted, an administrative ~arrant will be necessary in order 
to gain entry to conduct an administrative inspection under any 
of EPA's statutes. The Supreme Court ir. Marshall v. Barlow's 
Inc. offered guicance on the type of showing necessary to 
justify the issuance of an administrative warrant. Probable 
cause to support the issuance of an administrative warrant 
cay be based upon a showing either (1) that there is specific 
evidence of an existing violation of regulatory requirements 
or (2) that the decision to inspect is based on a neutral 
inspection scheme.22/ This showing must de~onstrate that 
the public interes~in conducting the inspection outweighs 
the invasion of privacy which the inspection may entail.23/ 

Issues 

When should such warrant be obtained? What type of 
showing must be made in order to obtain an administrative 
search warrant? Ho~ should the inspection be characterized? 

Guicance 

On routine i~spections, EPA generally has not sought an 
ad~inis~rative warrant until an inspector has been refused entry. 
T~e l~il, however, does not precluce the Agency free seeking 
~ ~arra~t before entry is oer.ied. Where surprise is crucial 
to the inspection or prior conduct makes it likely that 
w~rra~tless entry will be refused, a warrant should be sought 
rrior to inspection. 

Neutral inspection schemes should be used as a basis for 
~dmini~trat:ve warrants only ~here there is no evidence of an 
~xi~tin£ violatior.. Since cases assigned to the Office of 
Criminal Investigations will al~o~t invariably involve specific 
allegations of misconduct, the neutral inspection scheme rationale 
will normally be inapplicable. Once evidence of a potential 
violation has been discovered, this evidence should be used as 

22/ Neutral inspection sche~es are those which are non~discri
mir.atcry, such as a scheme which requires the inspection of every 
third facility on the list of facilities with N?DES percit. 
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the basis for obtain!ng a warrant. The evidence available should 
be described wi:h specificity i~ the affidavit supporting the · 
warra;1t. For example, if the warrant is sought on the basis of 
an em1~loyee's complaint, :he affidavit should set forth in detail 
the substance of the complaint, the circumstances in which the 
compl~int was provided and the relationship of the complaina~t 
to the facility to be inspected. In ~ddition, the application 
shoul~ include all corroborative evidence available. The applica
tion ~ust alsc describe the alleged violation. Simply stating 
that there are reasonable grounds to believe that some violation 
of an environmental statute had occurred will not be sufficient. 
Both potential civ~l ang/criminal violations should be listed. 

··.::I(., 

Finally, the application should also state with specificity 
the objects of the sear~h. This should be done with the same 
degree of detail that woul~ be used if applying for a criminal 
warran~. However, the scope of the search described must be 
limi tecj to the t rad i ti on al scope of an a dmini!: ~ ra ti ve--rri'Spection. 
The objects of the search may not be outside o; that authority. 
!r. add~.tion, where an alleged violation is the basis for a warrant, 
the ot:ects of the search must relate to that violation. 

Tte use of ad~!nistrative discovery devices in investigations 
assigned to the O~fice of Cri~inal Investigations also raises an 
is~ue regarding the apprcpr:ate characterizat:or. of the investi
gation. Because an institutional decision to re~er the case for 
crimi~al prosecutior. has not been ~ace, the case is not exclusively 
cri=inal in nature. However, care must be taken not to cislead 
the individual ~o believe that cricinal charges will not be 
contcc~lated. If the issue is raise~, E?A officials should 
i~dic~t(; that enviro~~er.tal statutes contain both criminal and 
c~vil p~nalties, and tha~ the hgency considers all enforceoent 
op~ion~, ope::. 

Discu;3s.ion 

Recent cases concerning a~ministrati~e inspections under 
OSHA have raised issues ccncerning the standard of probo~le 
cause ~equired for the issuance of ad~inistrative warrants 
end the scope of an inspection where the warrant is based on a 
complaint rather than a neutr~l inspection ~che=e. The 
rationnle used by the courts in these decisions arguably al~o 
ha~ application in the Rrea of inspections under environm~ntal 
statutes. 



-15-

Several circuit courts have concluded that where a complaint 
allegin~ a viola:ion is the basis for an ad~inistrative war~ant, 
the information necessary to establish probable cause for such a 
warrant will be more extensive than that required for a warrant 

. based upon a neutral inspection scheme.f~/ This showing, however, 
is still significantly less than that necessary to establish 
probable cause for a criminal search warrant. These decisions 
are based on the view that questions of reliability of evidence 
and probability of violation are not raised when a warrant is 
issued pursuant to a neutral inspection scheme since the subject 
of the inspection is chosen through the application of neutral 
criteria. The magistrate need only ensure that the inspection 
comports with the leg:slative or acministrative guidelines con
cerninb such inspections. 

Where the inspec~icn is based upon evidence of a violation, 
there are no assurances that the target was not chosen for p~rposes 
of harassment. Therefore, these courts require that the affidavit 
contain sufficient information to allow the magistrate to make an 
independent assessment of the reliability of the claim that a 
violation exists. For example, in cases involving employee 
complaints, the ideal affidavit would indicate the person who 
had received the complaint, the relationship of the complainant 
to the target facility--i.e~, employee, customer, competitor--th~ 
underlying facts and a~y steps taken to verify the complaint.25/ 
If the cooplaint was oade in writing, a copy should be attached. 

Although this req~ireoent has not yet been adopted in a11 
circuits o~ by the Supr~me Cour~, it may be assumed that such a 
rcquiremen~ may ~e placed ·on E?A in a number of jurisdictions. 
Th~refore, affidavits for administrative warrants issued in. 
conjunction with a case assigned to the Office of Criminal 
Investigations should set forth in detail the substance of the 

2~/ Donovan v. Sarasota Concrete Co., 693 F2d 1061 (11th Cir. 
1982); Marshall v. Horn Seed Co., Inc., 6~7 F2d 96 (10th 
Cir. 19Bl); Burkart Randall Division of Textron Inc. v. 
Marshall, ·625 F2d 1313 (7th Cir. 1980). 

!2,l Harshall v. Horn Seec Co., Inc., supra at 103. 
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violation and proviae all corroborative evidence available. 
The a~~lication should also specifically describe the alleged 
viclaticn.26/ 

!he scope o~ an ac~inistrative inspection also presents an 
is3ue. As prev!ously noted, such inspections do not lose their· 
adcinistrative character simply because their purpose is, in 
part, to corroborate an allegation that may become part of a 
cricinal prosecution. Any liQitations contained in the statutes 
apply with equal force and must be observed. 

A further issue is raised where inspections are conducted 
pu~suant to an administrative warrant issued as a result of an 
allegation of a violation. The Eleventh Circuit, in an OSHA 
case, concluded that where an administrative warrant was obtained 
as a result of a co~plaint regarding a localized condition at 
the facility, the search should be limited to that localized 
area.27/ 7he th;ust of this opinion is that the scope of the 
inspec'~icn 3ho~lc be li~ited to what is reasonably related to 
the violation ~hich is the basis for the warrant. Although 
there etre other decisions to the contrary,28/ as a matter of 
policy such inspec~ions should be limited to those areas which 
bear a relationship to the violation alleged. 

26/ Weverhaeuscr v. Marshall, 592 F2d 373, 378 (7th Cir. 1979) 
Tn th~ case the Court concluded that a shewing cf probaole 
cause h,ad ~ct been r:iade where the war-rant application contained 
the follo~ing language: 

"2. o~ June 24, 1977, the Occupational Safety and 
Health A::ir:istration· (OSHA) received a written 
cornpla!nt froc an employee of Weyerhaeuser Company, 
a corpora~!on. Th:s co~plaint alleged, in pertinent 
pert, that violations of the Act exist which threaten 
phy~!c~l ha;n or injury to the employees, and an 
inspec:io~ by OSHA was requested. Based on the 
infor~ation in the complaint, OSHA has determined 
that there are reasonable grounds to believe that 
su~h violatio~s exist, and desires to make the 
in!pecticn ·required by Section 8(f)(l) of the Act." 
592 F2d at 378 n.l. 

27/ Done~ v. Sarasota Concrete Co., supra at 1069. The 
co:np l t.i !'lt. dealt 'W i tr1 improper maintenance of cement-mixer 
trucks. Howeve;, OSHA inspectors used the administrative 
~arran: issued on the basis of this co~plaint to inspect 
the ~ntire facility including the trucks. 

28/ Se~,~, Eern Ircn Works, Inc. v. Donovan, 670 F2d 838 (9th 
Cir 19~?)· Ip ~p ;c~-~~~~h~e~- 1 nc~ec•1'on of Sea·~·rd Tnte~nationa 1 

..... V- 1~·---._.c:ti..1---~"""··•i,,...-.-t"""" Pld - • ... • -
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UNITED STA TES ENVIRONMENT AL PROTECTION AGENCY 
WASHINGTON, D.C. 2°"60 

MAA I 2 1985 

MEMORANDUM 

orna or ac.o&CIMIWT 
AND C'OMPUANCl 

MOHITOalNG 

SUBJECT: The Ro!e of EPA Supervisors During Parallel Proceeding• 

FROM: Randall M. Lut'~ 
Director, Offile- of Crimi~al Enforceaent 

TO: General Distribution 

Attached is a copy of the recen~ly ieaued guidance 
explaining the role of EPA supervisors during ·parallel civil 
and criminal proceedings. All supervisors and ataff who may 
become involved in matters that have both criminal and civil 
enforcement potential should become familiar with the guideline• 
set forth in the memorandum. 

Although the concepts in the guidance may appear difficult 
upon a first reading, it is necessary to have a full understanding 
of the issues in order to make an informed decision about whether 
the supervisor should remain on the civil side of the case or 
the criminal side (or in rare circumstances, on both sides). 

Questions concerning the guidance should be directed to 
Peter Murtha or myself (FTS 5~7-7410, 703-557-7410). 

Attachment 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

MEMORANDUM 

SUBJECT: 

FROM: 

MAR I 2 935 

The Role of EPA Supervisors Duri~=l•l 

Courtney M. Price () ~ f"ri. . ' 
Assistant Administ~or for Enforcement 

and Compliance Monitoring 

TO: Assistant Administrators 
Off ice Directors 
Regional Administrators 
Regional Counsels 
Inspector General 
Director, NEIC 

I. Introduction 

CWPICI Of Ul~CIMl"1' 
AlfD COMPUAIWCI 

MC*JTOaJMO 

Proceedings 

The Agency's mission is on occasion best served by the 
pursuit of. simultaneous civil/administrative enforcement actions 
and criminal investigations and prosecutions of the same party(iea) 
and relating to the same essential subject matter, i.e., parallel 
proceedings.l/ Parallel proceedings are applicable, for example, 
where a ~erson's willful environmental misdeed both merits a 
criminal sanction and requires a •cleanup• response. Such 
proceedings require special caution by both supervisors and 
staff in their use. Failure by Agency personnel to recognize 
and understand the unique problems raised by parallel proceedings 
could delay or otherwise jeopardize both the civil/administrative 
and criminal proceedings. This guidance establishes supervisory 
procedures for persons whose responsibilities involve management 
of staff who work on both sides of the parallel proceedings. 

l/ Supervisors who do not exercise such dual responsibilities 
are not covered specifically in this document. These individ
uals, as well as non-supervisory personnel who could be poten
tially involved in parallel proceedings, should refer to the 
memorandu~ entitled •policy and Procedures on Parallel Proceed
ings at the Environmental Protection Agency,• issued on 
January 23, 1984 c•General Parallel Proceedings Guidance•) 
(Attachment). 
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This guidance is designed to avoid two primary pitfalls 
associated with parallel proceedings. First, for a variety of 
reasons, ll care must be taken to ensure that each side of parallel 
proceedings has a legitimate and independent basis. Second, 
safeguards must be employed to guarantee that grand jury proceedings, 
and the information developed therein, are devoted exclusively 
(except as noted at Section (V)(A), pp. 6-7 note 101 and Section 
(V)(D), pp. 9-10, infra) to their sole intended uses prosecution 
of criminal cases. 

Each supervisor subject to this guidance is responsible 
for ensuring that staff are aware of and conform to the procedure• 
set forth below. Particular care should be taken to note the 
evolving nature of these requirements as the criminal matter 
proceeds from a mere allegation made to the Agency to an active 
grand jury investigation. Supervisors are encouraged to supple
ment this guidance by developing policies and practices for 
individual cases as needed to achieve its objectives. 

II. The Supervisory Role Prior to the Active Involvement of 
the Department of Justice (DOJ) 

Prior to the active involvement.of DOJ 3/ in the criminal 
case, the Agency supervisor generally may continue managing 
his/her staff on both sides of the parallel aetions.4/ The 
degree of permissible involvement by the supervisor !n the 
criminal investigation is not dependent upon the course or 
the stage of the civil/administrative action. 

ll ~General Parallel Proceedings Guidance at 1-4. 

3/ In this context, "DOJ" refers to any United States Attorney's 
Office, as well as to DOJ Headquarters, but does not include 
the Federal Bureau of Investigation. 

4/ This guidance presumes that ordinarily DOJ would become 
actively involved in a case soon after EPA became aware that 
there was probable cause to believe that a particular individual 
or entity had committed a potentially criminal violation. This 
will be the case whether DOJ's involvement is initiated by 
informal contacts, e.g., by the case agent from EPA's Office 
of Criminal Investigations, or through the formal referral 
(continued) 
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At no point may a supervisor request that any personnel 
working on the criminal case use any criminal investigative 
or discovery tools for the primary purpose of benef itting the 
Ag<!ncy's position in the civil/administrative matter or vice· 
versa. Strictly as a matter of law, information obtained by 
th~ criminal and the civil/administrative staffs ordinarily 
ma~· be freely exchanged at thi$ stage, assuming that each 
preceeding is designed to meet its own distinct and legitimate 
goal. (In many cases, however, preserving the secrecy of the . 
criminal investigation and preventing the disclosure of documents 
to the defendant through the liberal civil/adllliniatrative 
dis.covery process would militate against the use by the civil/ 
adm.inistrative staff of documents or other information produced 
by t:he criminal inves·~igation team.) Nonetheless, auperviaora 
may wish to consider . .-: .. ~ithdrawing from their case supervision 
duties 5/ on one side of the parallel proceedings to minimize 
the possibility that abuse of either process is alleged later. 

Even prior to criminal referral a defendant/respondent in 
a civil/administrative proceeding may not be mialed into believing 
that information he/she/it supplies will not be used in a criminal 
proceeding.6/ Moreover, individuals who are not aware that they 
are 1;;.argets-of the parallel criminal investigation and who give 
testhmonial evidence at an administrative hearing, a civil trial, 
or in the form of interrogatories or depositions, may have a 
Fiftt Amendment privilege which, arguably, has not been waived. 
In s~ch a situation, DOJ will evaluate the matter in a effort 

process. Generally, the assignment of a DOJ prosecutor to a 
crimi~al matter at any stage, e.g., to obtain a criminal search 
warrant, would constitute "active involvement." In any event, 
ordinarily DOJ will be presumed to be "actively involved• no 
later than the date of its receipt of the criminal referral 
from the Assistant Administrator for Enforcement and Compliance 
Monitciring. 

5/ Case supervision, in this context, includes the supervisor 
advising the staff about such matters as strategy, investigative 
procedures, legal issues and the course of the case development 
for a specific case. 

6/ If ·:he Agency at tempted to use information in a criminal 
procee<jing that was gained through such misrepresentations, the 
defendc\nt could argue that the evidence should be suppressed, 
or (in extreme cases) that the indictment should be dismissed, 
due to violation of the right to due process· and (in the case 
of individuals) the right against self-incrimination. (Corpora
tions, in contrast to individuals, are not protected by the 
Fifth Amendment's self-incrimination clause.) See General 
Parallel Proceedings Guidance at 4-6. 
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to determine whether or not it is appropriate to transmit such 
evidence to members of the criminal enforcement team.7/ Where 
the criminal target has been made aware of the existence or . 
potential for parallel criminal action, however, such information 
may be freely exchanged. 

Staff members working on the parallel civil/adminiatrative 
case must document when and under what circW1atancea any testi
monial information from a current or potential criminal individual 
target--who has not been made aware of the potential for criminal 
enforcement--was obtained before transmitting that information 
to a supervisor who has not withdrawn from the criminal action. 
Such material should be specially marked to prevent inadvertent 
disclosure. This will alert the supervisor to consult with 
OOJ prior to reviewing such material or disseminating it to 
Agency personnel pursuing the criminal matter. 

III. After the Active DOJ Involvement: The Superviaor'• 
Decision Whether to Withdraw from the Criminal (or the 
Civil) Matter 

Prior to the commencement of the grand jury, there is no 
strict legal bar to an Agency supervisor being a member of the 
prosecution team and directing the civil/administrative matter. 
Once DOJ begins to direct the day-to-day investigative activities 
of the prosecution team, the Agency supervisor who has been 
performing case supervision activities on either side of a 
parallel investigation or prosecution should re-evaluate his/her 
continuing role in the investigations. To avoid any appearance 
that one proceeding is being used to impermissibly bolster the 
other, it is generally the better practice for a supervisor to 
withdraw from one side of the parallel proceeding or the other. 
Discretionary withdrawal will reduce the possibility that the 
Agency will need to defend its position regarding the conduct 
of an investigation or prosecution. 

An Agency supervisor who chooses to retain case super
visory responsibilities and become a part of the prosecution 
team will work under the direction of the prosecutor(s) :8/ in 
designing and conducting the investigation and prosecution. 

21 ~ General Parallel Proceedings Guidance at 6, 9-10. 

8/ Often, there will be one prosecutor from the Environmental 
Crimes Unit of the Land and Natural Resources Division of OOJ 
Headquarters and another from the United States Attorney's 
Office where the prosecution is being brought, in which case 
joint guidance to the prosecution team would be provided. 
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A supervisor who has chosen to withdraw from case supervision 
duties associated with one side of parallel proceedings is not 
pre1:luded from being informed about non-sensitive information 
con~erning the proceeding from which he/she has withdrawn 
necussary for the performance of his/her routine manaoement 
functions. Supervisors can know the amount of staff and labora
tory support required, the need for outside consultants, the 
dat~s and expense of travel, the duration of the investigation, 
and the facilities and individuals being investigated except as 
precluded by Fed. R. Crim. P. 6(e) (see pp. 6-7, infra), etc • .......... 
IV. 'rhe Role of the Agency Supervisor in Parallel Proceedings 

After the Active Involvement of DOJ in the Criminal Matter 
hut Prior to the Commencement of a Grand Jury Investioation 

J.. Permited Communications and Decision-making 

An Agency supervisor may generally be privy to all inform
ation about both cases (except that supplied by an individual 
unawa~e of a parallel criminal investigation, see Section II, 
at 3-4, supra) and may fully participate in al~oency decision
making concerning them. Notwithstanding this rule, it is wise 
for a supervisor to consider whether his/her involvement in the 
case s;upervision of both sides of parallel proceedings is truly 
desirs,ble, given the possibility that allegations of abuse of 
either process could arise. 

Where the Agency supervisor is both part of a prosecution 
team and involved in the case supervision of the civil/admini
stration matter, the following rules must be adhered to: 

:t. With Respect to the Criminal Investigation. Communi
cation~; by the supervisor pertaining to the criminal case must 
be dir~cted only to members of the prosecution team or to those 
Agency or DOJ units devoted exclusively to criminal investigations 
and prcsecutions, i.e., the Criminal Division of the local 
United States Attorneys' Offices, OOJ's Environmental Crimes 
Unit, EPA's Office of Criminal Investigations and EPA'& Criminal 
Enforcement Division. 

2. With Res ect to the Civil/Administrative Investi ation. 
Communications by the supervisor pertaining to the c1v1l a m1n1-
strativti matter must be directed only to Headquarters, Regional 
program and/or NEIC staff involved in the civil/administrative 
mattero Such communications shall be withheld from all Agency 
personnel on the prosecution team and those Agency units devoted 
exclusively to criminal investigations and prosecutions. 

3. Staff Meetings and Documents. Supervisors should hold 
separate staff meetings for the personnel working on the respective 
sides of parallel proceedings to the extent that the case will 
be discussed. Supervisors must not allow distribution of infor
mation, documents, memoranda or other writings which should be 
withheld from respective parts of their staffs. 
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B. Alertin9 Supervisors to Commencement of Grand Jury 
Proceedings 

Supervisors directly involved in the management (but not 
case supervision) of a criminal matter must be aware of exactly 
when a grand jury proceeding is commenced to assure that he/ahe 
will not inadvertently learn about grand jury information. 
In situations in which the supervisor is not integrally involved 
with the prosecution team and therefore might not automatically 
be informed of such event, his/her staff pursuing the criminal 
matter should be alerted to irranediately so inform (or request 
the OOJ prosecutor(s) to so inform) him/her. Thia notification 
must be limited solely to the fact that the grand jury will 
investigate the same essential matter being puraued in the 
civil/adminstrative proceeding, and must not include what haa 
transpired in the grand jury.!/ 

In most cases, once a case is referred to DOJ for inveati
gation or prosecution, a grand jury will be initiated soon 
thereafter. Thus, the guidance presented in this section 
regarding the supervisor's role during parallel proceedings 
usually will quickly be supplanted by the even more stringent 
guidance pertaining to the period after the initiation of the 
grand jury decribed below. 

v. The Role of the Agency Supervisor After the Commencement 
of a Grand Jury Investigation 

A. Access to Grand Jury Material under Rule 6(e) 

An Agency supervisor is not allowed to have access to grand 
jury material 10/ unless specifically authorized (see below) 
due to the limTtations on disclosure found in Rule 6(e) of the 
Federal Rules of Criminal Procedure. A limited exception to 

~/ Alerting such supervisors to the commencement of the grand 
Jury is intended solely as a prophylactic measure to prevent 
disclosure of priviledged material. Supervisors who have been 
so alerted must not inform anyone of. the existence of a grand 
jury and, if pressed on the matter, should refer the person 
requesting the information to the DOJ prosecutor(s). 

10/ To prevent unauthorized dissemination of grand jury material, 
it is necessary to define •grand jury material.• The broadest 
view of this term would include: all witness testimony, the 
names of grand jury witnesses, the subject matter of the grand 
(continued) 
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t.:1e.general rule of nondisclosure, Rule 6(e)(3){C)(ii), specifi 
that only •such government personnel as are deemed necessary 
by an attorney for the government [i.e., the DOJ prosecutor(s) 
and Agency attorneys that have been designated as Special 
A!>sistant United States Attorneys for particular cases)• to 
a!1sist in the enforcement of federal criminal law are to be 
gr·anted such access (emphasis supplied). Rule 6(e) has two 
pximary purposes: to preserve grand jury secrecy and to prevent 
prosecutorial abuse. Thus, some courts have narrowly construed 
this provision to allow only agents and expert• actively involved 
in the investigation to have access to grand jury material. It 
is the policy of DOJ not to place an individual on the so-called 
•6(e) list,•11; allowing access to grand jury material, merely 
be(:ause that1ndividual supervises a person who is on the 
l iist. 

. . .,, ·.-: .. , 
'•'·" 

jury investigation, summarizations of grand jury testimony, 
documents submitted to the grand jury, the direction and focus 
of the grand jury investigation, conclusions reached as a 
result of the grand jury investigation, and information obtained 
as a result of grand jury testimony. !!!.• !.:..SL:.• Fund for 
constitutional Government v. National Archives and Records 
ser:11ce, 656 F.2d 856 (D.C. Cir. 1981). However, documents 
which are obtained by means independent of the grand jury or 
crented for a pur~ose independent of the grand jury are typically 
not within the scope of Rule 6(e). ~,~,United States 
v. Interstate Dress Carriers, Inc., 280 F.2d 52, 54 (2d C1r. 
196(1). {To be prudent, it is best to check with the OOJ prose
cutor(s) to ascertain what precisely constitutes •orand jury 
material" under the interpretation of a particular federal 
district court.) Therefore, documents and records which would 
be otherwise available as part of a civil/administrative proceeding 
can generally (depending upon the prosecutor's evaluation of 
the law of the relevant court) continue to be available to the 
civil/administrative staff (and the supervisor if he/she has 
with~rawn from the criminal matter) even if the grand jury has 
been presented with copies of these same records and documents. 
Such "otherwise available• documents could include, for example, 
information produced pursuant to an administrative letter audit 
or inspection or materials produced by the criminal inves~igations 
team prior to the convening of the grand jury, sucn as interview 
reports, sampling results, audits, etc. (however, .!..!.! caveat 
concerni·ng sharing of criminal and civil information at 
section II, p. 3). Additionally, grand jury material used in 
open court or contained in the public court papers in the 
criminal case may then be utilized in the civil/administrative 
proceeding. 

11/ The DOJ prosecutor(s) are required under Rule 6(e) to prompt. 
discl~se to the court a list of the names of the government person• 
nel assisting in the prosecution to whom grand jury material 
has been disclosed. 
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Mandatory Withdrawal from the Civil/Administrative 
Action by a Supervisor on the 6(e) List 

When a supervisor believes that it is necessary to have 
access to grand jury material, it may be appropriate for him/ 
her to join the criminal prosecution team (if he/she has not 
already done so). In such a case, a request together with the 
reasons therefor should be made to the DOJ prosecutor(&) for 
the supervisor to be placed on the 6(e) list. 

After a grand jury has been convened, if a supervisor is 
part of the prosecution team then he/she must without exceetion 
withdraw completely .!!!.£ immediately from arr-respons1bilit1es 
involving the parallel civil/administrative action other than 
routine management functions. 

Note that failure to conform to the nondisclosure require
ments of Rule 6(e) may lead to a variety of court sanctions 
which could have significant adverse effects on the Agency•a 
criminal case, the individuals involved and the Agency'• 
entire criminal enforcement program. These potential sanctiona 
include contempt citations, the removal of the prosecuting 
attorney(s) from the case, disclosure of the orand jury material 
to the opposing party, and, in extreme cases, dismissal of the 
indictment. 

c~ Requests for Information by a Supervisor Not on the 
6(e) List 

It is essential that substantive information about a parallel 
criminal case released to a supervisor who is not on the 6(e) 
list be within permissible bounds. Where the supervisor 
anticipates that he/she will make numerous inquiries regarding 
the criminal matter, the supervisor should request routine 
briefings by the DOJ prosecutor(s), who would determine what 
information may be revealed. 

Alternatively, once a grand jury proceeding has begun, all 
communications concerning the transfer of information potentially 
subject to Rule 6(e) between such a supervisor and his/her 
staff who are on the 6(e) list should be made only in writing.12/ ........ 

,!ll The disclosure of management-related information clearly 
not within the purview of Rule 6(e) (.!!,!.discussion at 
Section III, p. 5, supra) would not need to be so documented. 
If the "in writing" approach is taken, it would be useful for 
the supervisor to maintain a log for each such parallel proceeding 
indicating, with respect to each such request for information: 
the date of the information request, to whom the request was 
made, a brief indication of the response to the request, and, 
if information was disclosed, the reason it was not privileged. 
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T~i~ procedure allows the staff member responding to the reques 
t<> determine carefully (if necessary, after consultation with 
the prosecutor(s)) which material (for example, because of its 
pre-grand jury genesis or because of its independent source). 
may be properly disclosed. However, this procedure would 
probably prove more cumbersome than briefings by the prosecutor(s) 
and could have the added cost of possibly creating material 
which arguably could be required to be turned over to the 
defense under the Brady doctrine.!,!/ 

Under rare circumstances, a supervisor might not anticipate 
that a question to Agency personnel could elicit grand jury 
material. To avoid inadvertent transfer of improper information, 
the Agency will consider both the supervisor and the respective 
staffs to be responsible for ensuring that privileged information 
is not disclosed. ~:•taff member must decline to respond to a 
supervisor's information request which vould disclose grand 
jury information. Similarly, a supervisor must decline to 
respond to a staff member's information request that vould 
disclose any information revealed by the defendant/respondent 
in the civil/administrative proceeding which (as discussed at 
Section II, pp. 3-4, supra) might be inappropriate to diacloae. 
(In either case it would also be appropriate to refrain from 
disclosing information and to refer the person requesting the 
information to the DOJ prosecutor(s) concerned with the matter.) 
The supervisor must rely upon the judgment of the staff member, 1 

and vice versa, in withholding the requested information when 
necessary. 

D. ervisor on List to 

Personnel 

Supervisors on the 6(e} list who believe that there exists 
a "particularized need" for grand jury material to be disclosed 
to their staff working on a pending (or anticipated) parallel 
civil suit may not release, directly request the court to release, 
or re~uest their staff to seek the release of, that material.~/ 

13/ The Brady doctrine, in essence, requires that upon specific 
request by a criminal defendant, a prosecutor must disclose 
eviderce favorable to the accused that is material to guilt or 
punishment. Brady v. Maryland, 373 U.S. 83 (1963). 

14/ It is DOJ policy that only "attorneys for the government• 
may request the disclosure of grand jury material. Moreover, 
if a sJpervisor were to disclose to his/her staff (not on the 
6(e) list) the existence of such material so that they might 
then seek it, it is probable that such disclosure, in and of 
itself, would violate Rule 6(e). 
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However, the supervisor may request the DOJ prosecutor(s) to 
seek the release of such material. See United States v. Sells 
Engineering, Inc.,~ u.s.~, 103 S:-ct. 3133, 3168-69 (1983). 
OOJ prosecutors who through a grand jury investigation become 
aware of information which is unknown to the Agency and for 
which the Agency has a •particularized need•·-for example, 
evidence of a serious public health hazard--may initiate appro
priate action through the courts to seek discloaure.15/ ...... 
VI. Communications with DOJ 

If a supervisor wishes to communicate with DOJ with respect 
to a particular investigation or litigation in connection with 
the practices set forth herein, but has not yet established a 
DOJ contact for that particular matter, he/she should uae 
generally the following procedures. Headquarters and other 
non-Regional supervisors should contact the Office of Criminal 
Enforcement (FTS 557-7410) and request the assistance any of 
the staff attorneys. Regional supervisors should request the 
assistance of the Criminal Enforcement Contact within the 
Regional Counsel's Office for his/her Region. These attorneya 
will help ensure that necessary contacts with the appropriate 
OOJ prosecutor(s) are expeditiously made. 

VII. Reservations 

The policies and procedures set forth herein, and internal 
off ice procedures adopted pursuant hereto, are not intended, do 
not, and may not be relied upon to, create a right or benefit, 
substantive or procedural, enforcible at law by a party to 
litigation with the United States. The Agency reserves the 
right to take any action alleged to be at variance with these 
policies and procedures or not in compliance with internal 
off ice procedures that may be adopted pursuant to these materials. 

12_/ Ordinarily, DOJ should designate the lead EPA attorney on 
the pending civil litigation (generally the Regional Attorney 
assigned to the case), if one has been established, to receive 
such information. However, if no lead attorney has been· 
established, the information may be transferred to the appro
priate Regional Counsel. 
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USJTED ST ATES E~\'IRO~ME~TAL PROTECTIOS AGE~C\' 
\\'ASHl~GTO~. D.C. 20,60 

?r: __ l) 
~ 151985 

MEMORANDUM 

SUBJECT: 

FROM: 
• 

Remittance of Fin~and Civil Pen~ies. 
-- /'\ 1\.-c 

Courtney M. Price ~' ""· -A--
Assistant Administrator for Enforcement 

and Compliance Monitoring (LE-133) 

TO: Associate Enforcement Counsels 
Director, Office of Compliance Analysis and 

Program Operations, 
Regional Counsels · 

~3.8 

OFFICt Of f"FOllC"tMf"l 
ASl>COMPll""Cf 

MOSITOlllS~. 

This is to infonn you of a new Agency remittance procedure 
instituted by the EPA Off ice of the Comptroller. The procedure 
applies to payments on all dehts owed EPA, including civil 
penalties assessed by the Agency. 

All EPA orders requiring paym@nt of fines or civil penal
ties--or letters transmitting those orders--will include language 
consistent with the new procedure, which is described below. 

EPA has adopted the Department of Treasury's Nationwide 
Lockbox System for receipt of payments on debts owed to the 
Agency. Under the Lockbox System, debtors are directed to remit 
payments to the Post Off ice Box address used by the dPsignated 
EPA lockbox bank. Payments received at that •1ockbox• are 
deposited immediately by the responsible bank, and the Agency 
receives a copy of the remittance and all accompanying documP.nts 
within one working day. Users of the system have found that 
the lockbox has several benefit~: Improved cash management, 
increased physical security for the checks, stronger internal 
controls, and a reduced administrative burden. 

For your information, I have attached a listing that shows, 
for each region and for EPA Headquarters, the lockbox address 
to which payments of penalties owed the Agency will be sent. 
(~emittances for SupP.rfund billings nationwide are se~t to a 
single lockbox address.) 
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~hief Administrative Law Judge Edward Finch is directing 
all Agency administrative law judges and hearing clerks to 
implement this new procedure. 

The new procedure supersedes the requirement in the Consol
idated Rules of Practice (CROP), 40 CFR S22.3l(b), that payment 
is to be forwarded directly to the regional hearing clerk. 
This paragraph in the CROP will be fonnally revised in the 
near future. Because this revision is procedural only, it may 
be implemented prior to the completion of formal rulemaking. 

Under the new procedure, the servicing financial management 
offices will contact the appropriate hearing clerk as soon as 
they receive notificatiqn of a remittance, and will provide 
the hearing clerk with··•· copy of the check and accompanying 
documents. Accordingly, questions concerning the status of a 
civil penalty may be directed to either of those offices. In 
addition, the headquarters Financial Reports and Analysis 
Branch (FTS 382-5131) maintains a computerized record of civil 
penalty receivables and collections nationwide. 

Hore detailed procedures for penalty collections are being 
developed by EPA's Office of the Comptroller. In the meantime, 
any questions concerning the lockbox procedure should be directed 
to your financial management office. 

Attachment 

cc: General Counsel 
Edward B. Finch, Chief Administrative Law Judge 
Assistant Administrators 
Associate Administrators 
Regional Administrators 
c. Morgan Kinghorn, Comptroller 



REGION 

Region l -
Boston 

Region 2 -
~ew York 

Region 3 -
Philadelphia 

'PP.gion 4 -
Atlanta 

Flegion 5 -
Chicago 

Region 6 -
Dallas 

Region i -
ICansas City 

Region 8 -
Denver 

LOCKBOX DEPOSITORIES 

LOCKBOX BANK 

Mellon Bank 

Mellon Bank 

Mellon Bank 

The Citizens and 
Southern National 
Bank 

The First National 
Rank of Chicago 

Mellon Bank 

Mellon Bank 

Mellon Bank 

ADDRESS FOR 
REMITTING PAYMENT 

EPA - Region l 
(Regional Hearing Clerk) 
P.O. Box 360197M 
Pittsburgh, PA 15251 

EPA - Region 2 
(Regional Hearing Clerk) 
P.O. Box 36018RM 
Pittsburgh, PA 15251 

EPA - Region 3 
(Regional Hearing Clerk) 
P.O. Box 360515M 
Pittsburgh, PA 15251 

EPA - Region 4 
(Regional Hearing Clerk) 
P.O. Box 100142 
Atlanta, GA 30384 

EPA - Region 5 
(Regional Hearing Clerk) 
P.O. Box 70753 
Chicago, IL 60673 

EPA - Region 6 
(Regional Hearing Clerk) 
P.O. Box 360582M 
Pittsburgh, PA 15251 

EPA - Region i 
(Regional Hearing Clerk) 
P.O. Rox 360i48M 
Pittsburgh, PA 15251 

EPA - Region 8 
(Regional Hearing Clerk) 
P.O. Rox 360859M 
Pittsburgh, PA 15251 



Regi~n 9 -
San Francisco 

Regicn 10 -
Seattle 

Headquarters -
Washington, o.c. 

• 
All Superfund 
Billings 

Mellon Bank 

Mellon Bank 

Mellon Bank 

. .,, 

M@llon Bank 

2 

£PA - Region 9 
(Regional Hearing Clerk) 
P.O. Box 360863M 
Pittsburgh, PA 15251 

EPA - Region 10 
(Regional Hearing Clerk) 
P.O. Box 3fi0903M 
Pittsburgh, PA 15251 

EPA - Washington 
(Hearing Clerk) 
'.P.O. Box 360277M 
Pittsburgh, '.PA 15251 

£PA - Superfund 
P.O. Box 371003M 
Pittsburgh, PA 15251 
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l'\JTED STA TES E,.\"JRO~.,f £\TAL PROTECTIO\ AGE\\Y 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

\\ ASHl,GTO'.'\, D.C. 20-'60 

MAYZ2E 

Regional Counsels ,,. 

('II I h I t•I ,,.,,;;, !
0

\'' ._ 

'"'' (\1\lr, "'' • 
M0,11011'(, 

During the past year, a number of Regions have submitted 
settlements for OECM approval that had been communicated to and 
tentatively agreed upon with a defendant without Headquarters 
knowledge, involvement or approval. In some of these instances. 
defendants were told that the Region was willing to settle for 
no penalty, where a penalty was clearly in keeping with Agency 
policy. 

A copy of all draft settlement agreements should be 
transmitted by the Regional Counsel to the appropriate Associate 
Enforcement Counsel for review before it is presented to the 
defendant. This policy has been set forth in two memoranda by 
the Assistant Administrator for Entorcement and Compliance 
Monitoring. See •implementation of D1rect Referrals for Civil. 
Cases Beginning-"oecember l, 1983,• and •Headquarters Review and 
Tracking of Civil Referrals.• 

The basis for this policy is the need for the Agency to 
speak with one voice which reflects a national as well as 
Regional perspective. Tb..is·purpose is frustrated if individual 
staff members or Regional offices unilaterally establish an 
Agency negotiation settlement position which may be contrary 
to Agency policy or positions taken in other casess. 0£CM 
review ensures consistency of Agency positions in all settlements. 
Failure to follow that policy could also lead to potentially 
embarrassing changes of position in a case, since no enforcement 
settlement can be final until the Assistant Administrator for 
Enfo~cement and Compliance Monitoring has signed it. 
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,A primary purpose of OECM review is to ensure that Agency 
poli~ies and guidelines are b~ing followed. It is not our 
purpose or desire to substitute our judgment for that of the 
Reg ic~n or to •nitpick• the Region's product when it fol lows 
Agency policy. OECM will approve an Agency settlement position 
or draft decree that falls within existin;, broad policy 
boundaries. In the absence of existing policy on a particular 
issue, OECM will approve a position that will promote -- or 
not hinder -- the Agency's enforcement efforts in other cases. 

· 'fhe vast majority of Regional recommendations conform to 
Agency guidance and are approved. Nevertheless, in the recent 
past i1s number of Regional settlement positions that had already 
been ~:ommunicated to and tentatively agreed upon with the 
defendant have been presented to our office, placing OECM and 
the lRc~gion in a potentially embarrassing position. These cases 
are appearing with increasing frequency, and it is clear that 
they can interfere with the effectiveness of the Agency's 
enfo::c:ement effort, and create inconsistent results and 
prececlents. 

Consequently, OECM will not assign any weight to Regional 
reconurendations that Headquarters should approve a settlement 
position made without prior authorization because it already 
had been communicated to the defendant. If such a proposed 
settlement contravenes Agency policy, if it would establish 
bad p=ecedent for futu=e cases, or if it would produce r~sults 
inconsistent with those obtained in previously-approved · 
settlements, it will be returned to the Region for further 
negotiations. 

cc: CO!Jrtney M. Price, Assistant Administrator, OECM 
Deputy Regional Administrators 
As~ociate Enforcement Counsels 
Regional ~ater Program Division Directors 
Regional waste Program Division Directors 
Re~1ional Air Program Division Directors 
Headquarters Program Compliance Off ice Directors 
David Buente, Department cf Justice 
Linda Fisher, Off ice of the Administrator 
La:uana Wilcher, Office of the Deputy Administrator 
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l'SJTED ST ATES ES\'IROSMEST AL PROTECTIO~ AGES CY 
WASHl~GT01', D.C. 20~60 

MAY 3 0 1985 

MEMORANDUM 

OFFIC'f OF fSFMC'l\tl'1 
ASD C'OMPL 14'C"f 

MOSITOll"'" 

SUBJECT: Revised Regional Referral Package Cover Letter 
and. Data Sheet () _ J 

FRO~: Courtney M. Price~ 1h ~ 
Assistant Administrator for Enforcement 

and Compliance Monitoring (LE-133) 

TO: Regional Administrators 
Regional Counsels 
Associate Enforcement Counsels 

As part of our on-going efforts to improve the civil 
judicial case referral process, I have requested my staff to 
formulate a standard referral package cover letter and data 
sheet (see attached outline). The new cover letter has been 
substantially streaMlined. Most of the case information will 
now be contained in the data sheet. This approach is the 
result of discussions held at the Regional Counsel~' meeting 
last January in Denver and is designed to aid my s.~ff in 
tracking referrals. This memorandum supersedes all previously 
issued guidance concerning referral package cover letters. 

The letter and data sheet with its 11 critical elements 
have been designed to facilitate ease of preparation and 
to give a very brief capsule description of the case to 
the reviewer. In short, once the system is in place, anyone 
who reads the letter and data sheet will get an excellent 
summary of the case's major elements. 

Please put this standard referral cover letter and data 
sheet into effect by June 14, 1985. I suggest you implement 
this approach by drawing up forms listing these 11 elements. 
we have attached a suggested model data sheet. If you have 
any auestions please contact Bill OUinby of the Legal 
Enforcement Policy Division at FTS·47S-87Sl. 

cc: Program Office Directors 
Chief, Environmental Enforcement Section, 
Land and Natural Resources Division, DOJ 



CONTENTS OF PEGIONAL COVER LETTEP AND DATA SHEET 
FOR REFERRAL PACKAGES 

The cover letter itself should be signed by the Regional 
Administrator and consist of one short paragraph reouesting EPA 
Hea~ouarters to review the attached litigation report and 
refer it to the Department of Justice, or in the case of 
direct referrals reauesting DOJ to file a civil action. 

Attach to this cover letter a very brief description of 
the followino in a data sheet. Certain items may not be 
appropriate in every case. 

l • 

2. 

3. 

4 • 

5. 

6 • 

The statute(s) and reoulation(s) which are the basis for the 
proposed action, including state regulations, if applicable. 

The nal'l'le and loc~:;fion of the defendant(s). 

T~e violation(s) upon which the action is based. 

The proposed relief to be souoht, including injunction, 
and proposed a~ount of penalty to be sought at settle
~~nt, if a"nlicable. 

The recent contacts with the defendant(s), including any 
previous administrative enforcement actions taken, and 
neootiations, if any. 

Th~ sianificant national or precedential legal or factual 
isi;ues. 

7. nat:e of insf"ection, information response, or receipt of 
evidence of violation which led to decision to initiate 
enforcement proceedinqs. 

8. Date, if applicable, that the technical support documents 
fro~ the program, or support documents necessary for 
nreoaration of a referral reach the Regional Counsel's 
off.lee. 

9. nate referral is siqned by Reqional Administrator. 

in. Any other aspect of the case which is significant or should 
be ~iohliqhted including any extraordinary resource demands 
which the case may reouire. 

11. The identity of lead reqional leqal and technical personnel. 

[PLEASE SEE ~TTACHED MODEL DATA SHEET] 



MODEL DATA SHEET 

1. The statute(s) and requlation(s) which are the basis for the 
proposed action, including state regulations, if applicable. 

2. The name and location of the defendant(s). 

3. The violation(s) upon which the action is based. 

4. The proposed relief to be sought, including injunction, 
and oroposed amount of penalty to be souqht at settlement, 
if anplicable. 
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~o~el ~ta S~eet - Cont. 

~. T~e recent contacts with the defendant(s), includinq any 
~revious a~~inistrative enforcement actions taken, and 
neaotiations, if anv. 

~. T~e sinnificant national or nrecedential leqal or factual 
i SS lie S • 

7. nate of ins~ection, infor~ation response, or receipt of 
evidence of violation which led to decision· to initiate 
enforce~ent ~roceerinns. 

~. nater if annlicahle, that the technical support documents 
fro~ the nroora~, or sunoort docu~ents necessary for 
nrenaration of a referral reach the ~eoional Counsel's 
office. 

9. ~ate referral is sianed by Peqional Adminstrator. 

10. ~nv other aspect of the case which is siqnificant or should 
be hiohlichted includinq any extraordinary resource demands 
which the case mav reauire. 

11. The inentity of lead regional leqal and technical personnel. 



GM - 41, was revised on August 25, 1986. ·The 1984 

version has been replaced with the 1986 version. 

Appendix A from the 1986 version is attached to the 

policy as part of GM-41. Appendix B, EPA Policy on 

Implementing Nationally Managed or Coordinated 

Enforcement Actions is already contained in this 

Compendium as GM-35. Appendix c, Division of Penalties 

with State and Local Governments is already contained 

in this Compendium as GM-45. 
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UNITEO STATES ENVl,itONMENTAI. '"OTECTION AGENCY 

WASMINGTON 0 C ZOUO 

AUC 2 5 19So 

O••·tl o• 
T•C ao ... -..,,•••:• 

ME:MOAANDUM 

SUBJECT: Revi1ed Poliey Frame~or~ for State/EPA Enforcement 

FROM: :~r:::::•:arn•• I / --• -
D~puty Administrato~/M/~, 

TO: A11i1tant Administr•tor1 
A11ociate Admini1trator for Regional Oper4tions 
Regional A~~ini1trator1 
Re9ional Coun1el1 
Regional ~ivi1ion Direetor1 
Oireetor1, Program Com~lia~e• Offiee1 
Re;io~al E~foreement Contact• 

I •~pleased to transmit to you a copy of the ~geney'• 
revised Poliey Framewor~ for State/tPA Enforcement Agreeme~ts. 
The Poliey Frame•or~. originally developed in 1984, alo~g -~~~ 
program-speei!ie implementin9 guidance, will continue to 1e~ve as 
the blueprint for our State/EPA enforcement rel•tion•hi?· T'he 
revised ~olicy Framewor~ integrates new 9uidanee developed sine~ 
its ori9inal i11uanee. It reinforee• th• Guidance for the ry 
1987 Enforcement Agreement• Proees1 which X transmittej to yo~ =~ 
A?ril 15, 1986 and 1~owld 1erve a1 your guide for negotiati~~• 
and implementati~n of the Enforcement 'qreements. 

Although the intent of the revi1ion1 wa1 to ineorp~rate ~•• 
poliey, the proee11 9ave the Aqe~ey, with the a11i1tanee of t~e 
Steering Collllitt•• on the State/Federal !nforeement Relationship, 
an opport~nitt to rea11e11 with the Stat•• our original ·~~roa:~. 
Thi• proee11 haa clearly reaffirmed that the ~a1ie ~pproaehes we 
p•lt i~ place in 1984 for an effective ~or~ing partnership are . 
•~~nd and that all parti•• continue to ~· committed to it• effect~v• 
imr>l•mentation. 

Th• revi1ion1 incorporate into the Poliey Framewor~ adderd"" 
developed over the past t~o t••r• in the area• of over1i9ht o! . 
State civil penal~ies, involvement of th• St~te ~ttorneys Gene~~~ 
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in th• tntorcement Agreement• proee11, an~ im~l•ment~tion ~f 
nationally managed or coordinated ca•••· The revi•ions also 
reflect, among Qther things, aome of the points that have been 
empha~ized in my annual 9uidance1 on the Enforcement A9r•e~ents 
process, th• Evaluation Report on !~plem~ntation of the Agreemen~~. 
and the A9•ncy'• Criminal T.nt~rcement an~ Federal Facilities 
Compliance draft strategies. 

1 am firmly committed to full and effective i~pl•~•ntati~n 
of th• Policy Framework and am relying on yol1r continued pers~~al 
attention to this important effort. I plan to review the Reqion's 
performance in implementing the revieed Policy Framework and the 
program-specific guidance, particularly the •timely and appropria~e" 
enforc•ment reapon•• criteria, aa part of my ••mi-annual re9ional 
viait1. 

I encourage you to ahar• th• revised Policy Framework wit~ 
your State counterparts. 

Attachments 

cc: Steering Cor.vnittee on the State/Federal Enforc•~•nt 
~•lations~iv 



POLICY FRAMEWORI( f'OR s·rArE/EPA 
E~fQRCE~ENT AGREEMENTS 

~ugust 1986 
(origi~~lly issued June 1984) 

OFFICE OF ENFORCE~ENT 
AND CO~PLIANCE MO~ITORI~G 



POLICY FRAMEWORK FOR STATE/EPA EtffORCEMENT AGREE~E~Tsl I 

Achieving and maintaining a hi9h level of compliance with 
environmental la~s and regulations is one of the most important 
goals of Federal ~nd State environmental aqencie~, and is an essa~tia, 
pr~requisite to realizing the benefits of our re9ulatory prograns. ~ 
Wlule States and local governments have primat·y responsihi. lity f')r 
co~pliance and enforcement actions within delegated or approved 
States, EP~ ret~ins responsibility for ensurin9 fair and e~fective 
enforcement of Federal requirements, and a credible natianal deterre~ce 
to noncompliance: An effective State/Federal partnership is cri:ic~~ 
to "accomplishing these 9oals, particularly given limited State a111..i 
Federal resources. Th• task is difficult and one ot the ~ost sensi
tive in the EPA/State relation1hip, often compounded by differences 
in per1pectives on what is needed to achieve compliance. 

To establish an effectiv~ partnerahip in this area, and 
implement the State/Federal enforeernent relation1hip envisioned 
in the A9ency over1i9ht and Delegation policiea, EPA called for 
State•1pecific enforcement agreements to be in place beginning 
FY 1985 which will ensure t~ere are: (1) clear oversight criteria, 
1pecified in advance, for EPA to •••••• 9ood State --or Regional-= 
compliance and enforcement pr09ram performance: (2) cle4r crite:i~ 
for direct Federal enforcement in delegated State• wit~ procedures 
for advance conaultation and notification: and (3) adequate Stat~ 
reporting to ensure effective overaight • 

• 
This document is the Agency'• policy framewor~ for implemen~ing 

an effective State/Federal enforcement relation1hip through natio~~: 
program guidance and Regional/State agreements. It is the produc~ 
of a Steering Committee effort i9volvin9 all major national EP~ 
compliance and enforcement pro9ram director•, State Associations, 
State officials from •~~~ of th• media pro9rams, and th• National 
Governors' Asaociation. EPA anticipates that the relation1hip, ~nd 
the use o~ the agreement• fir1t 01tabli1hed in FY 1985, will evolve 
and improve over time. They will be reviewed, and updated where 
neces1ary, on ~annual ba1ia. Th• Policy rramewor~ will be 1ubject 
to periodic review and refinement. Ori9inally i1aued on June 26, 
l9S4, the Policy Framework has been updated to reflect addi~ional 
guidance developed aince t.hat. ti•'lle. 

1/ The term Enforce~ent A~reement i• u1ed throughout to describe the 
document(s), be it an existin9 grant, S!A, MOU, or 1epara~e 
En for cement Agreement, which contain• the prov is ion• out t 1. ril!.~ ~ ~. 
the Poticy Framework and related media-1pecific 9uidance. (See 
p.4 for description of form of agreement.) 



~~icy Framework Overview 

" The_Policr Framework applies both to Headquarters program 
off ices in their development of national guidance and to Reoi~~s 
in tailoring program 9uidance to State-specific needs and agree~@~~s. 
Althou9h enforcement agreements are not required for State• whieh 
do not have delegated or approved proqrams, Re9iona are encourag@d 
to apply to these State• certain policies anJ provisions where 
rel~vant, particularly advance notification and consultation 
pro~toc:ols. The Policy Framework i1 divided into six sections, to 
add~••• the following key areaa: 

A. State/Feder Enforcement "A reementa": Form, Seo e and 
Substance page• 4-

· This section aets forth for Regions and States developing 
enforcement agreements, the area• that 1hould be discussed, 
priorities, and the degree of flexibility that Region1 have i~ 
tailoring national 9uiuance to State-apecifie circums~nnees, 
including the form and •cope of agreements. 

B. C)versight Criteria and Mea1ure1: Oefinin9 Good Performance 
-~pa9e1 a-17) 

1'his aec:tion ii primarily addr•••ed to EP~'• national program.1. 
€ettin9 forth criteria and mea•ures for def i~in9 good performan1 
senerally applicable to any compliance and enforcement program 1 

whether administered by EPA or a State. It forma the basis for· 
EPA oversight of State pro9ram1. A key new area that should 
receive careful review is the definition of what constitutes 
timely and appropriate enforcement respon1e, Section B, Criterion 
#5, pages ll-13. 

c. 9_yersi9ht Procedures and Protocol• (page• 18-20) 

n\is 1eetion ••t• forth principle• for earry~n9 out EPA's 
overai9ht re1pon1ihilitie1, including approach, proeesa anj 
feillow-up. 

o. Criteria far Direct Federal Enforcement in Oele9ated States 
TP•CJ•• 21-25) 

Thi• ••ction ••t• forth the factor• EPA will con•ider before 
taking direct enforcement action in a delegated State and 
"Whitt St•t•• may reaaona'oly expect of EPA in thia regard 
including the types of ease• and eonaideration of whether a 
St.ate i• takin9 timely and appropriate enforcement action. 
It al'o establish•• principle• for ~ !PA should take enforee
ment action so that we can be most sllpportive of atren9then1n; 
Stllte programs. 

E. Advance Notification and Consulta~ion (pages 26-30) 

This section ••t• forth !PA'• poli.ey of "no surpri1es" and 
~hat arrangement• must be made with each St~t• to ensure the 
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policy i1 effectively e~rried out by addressing ~lan~ed 
in1pection1, enforcement actions, press rele~ses, 1ispute 
resolution and a11urances that publicly reported per:or~anc~ 
data i• accurate. 

F. Stat• Reportin9 (pages 31-35) 

This section sets forth seven key measures EP~ will use, at a 
minimum, to manage and oversee perf~rmance by Regions and 
States. It summarizes State and regional reporting require~e~ts 
for: (1) compliance rates; (2) progress in reducing si9ni!ici~~ 
non-compliance~ (3) inspection activities~ (4) formal adminis
trative enforcement actions; and (5) junicial actions, at 
least on a q~arterly baais. It also ~iscuases required 
commitm~nts for inspections and for addressing significant 
non-compliance. 

In addition, it sets forth State and regional requirements for 
record~eeping and evaluation of key milestones to as1ea1 the 
timeliness of their enforcement responae and penalti•• imposed 
through those ~ctions. 

Appendices 

Appendix ~: Annual prioritiel and implementing guidance 
provides a lilt of the annual priorities for imrlementing the
enforcement agreements and & aummary index of what national 
program guidance has been or will be i11ued by programs to 
address the areas covered by the Policy Framework for State/t?A 
Enforcement Agreements. 

Appendix B:. Addendum to the Policy Framework on "Implementin; 
Nationally Managed or Coordinated Enforcement Actions,·· 
issued January 4, 1985. 

Appendix C: Guidance on "Oivi1ion of Penalties with State 
and Local Governments," iJaued October 30, 1985. 
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A. STATE/FEDERAL ENFORCE!"!ENT AGREEME~TS: f'ORM, SCOPE, ANO SUBS':'A.~~::: 

This ••ction •ets forth the form, scope and substance of ~~e 
State/Federal Enforcement AgreP.inents as wei1 as the degree of 
fle~ibility Regions have in tailoring national policy to indivi1~~l 
States. 

l. What Form Should the Aqreement• Take? 

We do not a~ticipate the need for a new vehicle or document 
for. the State/Federal enforc:ement agreement•. Wherever po as ible, 
State/Federal agreements should be aet forth in one or ~ore of 
a n1Jmber of existing formats: grant agreement•, State/EPA Agreeme~~s 
Memoranda of Agreement or Understanding or a statement of Regional 
Off ice operating policy. Where there are new documents the 
appropriate linkage •hould be made to grant• and SEA'• as applic:a~te. 
To th• extent the areas covered by thia Policy Framework translate 
into apecifie output commitment• and formal reporting re1uirements, 
they may belong in the grant agreement• aa apecif ied in national 
program grant guidance. Regions ahould diapuaa with the States 
at an early ata9e in the planning proeeaa their view• on both the 
form and aubatance of the agreements. Once the baaic agreements. 
are in place, Region• 1hould consider moat aapecta of the wri~ten 
agreements as multi-year, minimizing the need to renegotiate the 
agreement• each year. Region• ahould conduct an annual review 
~ith th• States to identify needed reviaion• and additions to the 
agreements to addresa identified problem• or reflect further national 
suidanc:e. 

2. What ia th• Scope of the Agreement•? 

Thia guidance and the State/EPA agreement• cover all 
aspects of EPA 1

• eiv~l compliance and enforcement programs, 
inc:ludin9 tho•• activities involving Federal facilities. The 
criminal enforcement program it not included and will be addresse~ 
el1ewhere. -Oiaeuaaione between EPA Regions and States •hould cover the 
minimum area• liated belowi 

·o Ov•r•itht Criteria and Measure•: Good Performance Defined -·S•• Section 8. 

0 

0 

0 

0 

overai9ht Procedure• and Protocol• -- See Section c. 

Criteria for Direct !PA Enforcement -- See Section o. 

Procedure• for Advance Notification and Conaultation -- See 
Section E. 

Reporting Requirements -- See Section f. 
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Ho~1ever, Re9ions and States are not expected to duplicate ~a~i~na 
Program guidance in their agreements -- we are not looking for 
l.an.gthy documents. Written agreemt!~ts resulting from these 
discussion• could cover topics whic1 are not clearly specified 
else~here. If not otherwise specified, national policy will a2ply 
and shoul~ oe so stated in the state agreements. ~lthough not 
require~ for non-dele9ated or unapproveJ programs, Region• are 
enc<,uraged to apply certain policies an.d prov is ions where re lev.\n':., 
par'~icularly advance notific~tion and consultation protocols. 

This Policy Framework and the resulting State/EPA Enforceme~~· 
A9roements are ~ntended to enhance enforcement of State and 
Federal environm~ntal laws. Each agreement should be careful 
to note that nothing in them or thi• Policy Framework constitut.e'l 
or creates a valid defenae tQ regulated parties in violation o! 
environmental statutes, re~utationa or permits. 

J, Parties to th• Agreements and Partieipant1 in th• Process. 

It is important to involve the appropriate State and regional 
personnel early in the agreements proc•••· In the Regions, this 
mean11 involving th• operating level program staff and th• !\eqional 
Coun11el staff along with top management: and in the States it 
meann the participation of all the organizational units reaponsible 
f~r Making enforcement work, e.g., State pro9ram •taff, tho•• 
respansible for oversight of field operations, 1taff attorneys, 
and the State Attorneys General (AG). The State agency 1hould 
have th• lead in establiahing effective relation1hip• with the 
Stat~ AG or State legal ataff, aa appropriate. Th• Regions 
should ensure that there i• adequate communication and coordination 
with these other participants in the enforcement process. States 
are strongly encouraged to comm.it advance notifieation and 
consultation proeedures/protocols between the State agency and 
t;e State AO (or State legal ataff, aa appropriate) to writing. 
The R·egion 1hould aeek to incorporate th••• written protocols 
into ·the S"!.~te/EPA. Enforcement Agreements {:See di1cua1ion on 
pa;es 17 u.~d 26-27). · 

4. What Flexibility do Region• Have? 

ne9ion• muat b• allowed aubatantial flexibility· to tailor 
agr••~'enta to each State, aa the agreement• proc:eas i• intended 
to be baaed ~pon mutual understandings and expeetations. This 
f lexit>ility 1bould be exercised within the framework of national 
pro9r~m polic:y and the Agency'• broad objectiv••· Specifically, 

a. Overaight Criteria: 

Oversight criteria woyld generall~ be provided in national . 
program guidance but Regions ahould tailor their general oversig,~ 
to address environmental and other priorities in th• Region or 
State, and other aP41cific areas of concern that are unique to 
an individual State, including any issues raise1 by the seope 
of State enforcement authorities, unique technical.problems an~ 
available expertise, and areas targeted for improvement. 
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In addition, Regions and States ·~~uld adapt n~tional 
timely and appropriate enforcement response criteria to State
speci f ic circumstances to fit State authoritl~s and procedures 
as followe: 

( i) Timeliness: The national pro9ra1n 9uidanc:e on \cey 
milestones and tirnefl:'arnes should be appl ie<1 to all State~ 
wit~ adjustments to accommodate each State's laws and le;a: 
procedures. Such adjustment c~n be important partieularl1 
where the propo1ed enforcement action cannot possibly take 
place within the proposed timefra1n.as or where a State 
chooses to ~ddresa problems more expe~itiously than the 
Fedel:'~t guia.tlines. The trigger points should be realis~ie 
expectations, but within modest variance from the nationa: 
goals. Other adjustments should not be made solely bee~u1e 
a State program consistently takes longer to proc~ss t~ese 
actions due to constraints other than procedural require
ments, e.g., resources. However, if this is the ease the 
timeframes should serve aa a basis for reviewing impedime~ts 
with the State to identify how problems c:an be overcome and 
to explore ways over time for the State pro9ram to perform 
rnore efficiently. (See diacuaaion in Section B, p.13) 

The timeframes are not intended to be ri9id deadlines for 
action, but rather are: (l) general targets to strive for 
in good program performance: (2) trigger point~ that EPA 
and States should use to review pro9res1 in individual 
cases: and (3) presumptions that, if exceeded, EP~ may 
take direct enforcement action after eonaideration of all 
pertinent factors and consultation with the State. It is 
not the Agency's intention to aaaume the major enforce•nen t 
role in a delegated State as a result of theae timeframes. 
The trigger points should be realistic expectations, but 
within modest varianc• from the national goals. It must 
also be realized that in aome program• we neeJ experience 
with the timeframes to aasosa how reasonable and workable 
they really are and furthe~e that judgments on #hat is a 
reasonable timetable for action must ultimately be case 
specific. ror example, complex compliance pro~lems may 
require lc:m9er-term studies to define or achieve an appro
priate remedy. 

(ii) Appropriate Enforcement Reaponae1 

(a) Choice of reaionsei National medium-apeclfic pro9ram 
guidance appllc:ab e to State programs on appropriate 
d~forcement re1ponse 1hould b• followed {See Appendix A). 
There i1 uaually sufficient flexibility within aueh 
9uid.anc:e to allow the exerciae of disct'etion on how beat 
to apply the policies to individual cir\ses. Th• Agency is 
ma<in9 every effort to set forth a co~~i~tent nation&~ 
~olicy on enforcement response for each program. It is . 
therefore esae~tial that in setting fort~ cl~ar expectation~ 
with States this guid~nce not be ~l~ered. 
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·~c) Definitions of formal enforeement actions: Regions 
shoul~ reach agree~ent with States as to how eertai11 St~te 
enforcem~nt actions will be reporten to and interprete~ by 
EPA. Th~s should be based upon the es~ential eharaeteri~tics 
and impact of State enforcement ~ctions, and not merely 
upon what the actions are called. National proqram guidance 
&ettin~ forth eonaistent criteria for this purpo1e 1houl~ 
be followed, pursuant to the principles listed in Section a, 
pages ll-12. 

(c) Civil Penalties and Other Sane~ionaz Proqram guidance 
must also ce followed on where a penalty is appro~riate. 
Regions have- the flexibility to consider other types of State 
sanc~ions ~\at can be used aa effectively as cash penalties 
to create deterrence, and determine how and when it mi9ht be 
appr~priate to u•' these 1anction• con1i1tent with national 
guidance. Re9iori1 and States 1hould reach understanding on 
1~ocumentation to evaluate the State'• penalty rationale. 
Maximum flexibility in types of documentation will be 
allowed to the State. 

S. !!'Ocedure1 and Protocol• on Notification and Con1ultation: 

Regions and States should have maximum flexibility to fashion 
arr&ngeme~ts that are ~oat conducive to a c:on1tructive rel&tionsha.,p, 
following the broad principle• o~tlined in thi1 docwnent. 

6. .t:,ate-Specific Priorities& 
. 

Ii~ addition, while of nece11ity EPA mu1t empha1iz• commit~er.~s 
by Sta~es to address 1ig~i!icant noncompliance and major sources 
of conc:ern, Region• should oe aenaitive to th• oroad concerns of 
State Programs including minor 1ourcea and the need to be resp=~sive 
to ci~l.zen complaints. Region• should di1cu•• the Stat•'• perspe=~ive 
on both its own and national priorities, and take into account 
State priorities to th• extent po11ible. 

7, !',h!t Does it Mean to Reach A~reement? 

To the ex~nt po••i~le, th••• a9reement1 1hould reflect mut~al 
understanding• and •xpectations for th• conduct of Fe~eral and 
State enforeeMent programs. At a minimum, EPA Regions ~ust: (ll 
be clear and en1ure there are "no 1urpriae1": (2) ma~• arran9e~en~s 
wi~~ th~ Stat•• ao that actions taken are conatructive anJ sJppor::ve~ 
and (3) tailor th• applicatio~ of the national program guidance 
~o the i;tate1• pro9ram1 and authori~i••· Where mutual agreement 
cannot he achieved, clear unilateral 1tatementa of policy will 
have to suffice, with commit~•nts to try to ••ek further agree~~~~s 
over tin1e. Areas where agr••~•nta have not been reached 1houlj 
be cle~rly identified for senior Agency ~ana9ement attention. 
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B. OVERSIG~T CRITERIA AND MEASURES: OEFI~I~~ GOOD PERFORMANCE 

The first step to achieving strong and effective national 
co~pliance and enforcement progra~s is a clear definition of 
what constitutes good perforrnance. Because e~ch of EPA' s pro9ra1ns 
embodies unique requirements and approaches, 9ood performance 
must be defined on a program-specific basis. Adjustments als~ 
must be made in applying criteria and measures to the States 
and Regions, bas•d upon their environmental problems and 
authorities. Ne~ertheless, there are several basic elements 
which will 9enerally he ~pplic~ble to a 9ood compliance an~ 
enforcement program in any of our medium-specific programs. 
The following outlines the criteria and measures that form 
the common framework for defining a quality program. The 
framework is to serve as a guide to the nation~l ~rograms as 
they develop, in cooperation with Regions and States, the 
criteria they will use to a•sess their performance in implementing 
national compliance and enforcement programs. 

The framework i• not intended to be adopted word-for-word 
by the programs, nor i• there any format implied by this list. 
What is important are the concepts. Thi• section addresses 
only the elements of a quality program. Issues such as ho~ 
oversight should be conducted are addres1ed in Section c. Each 
national program may chooae to focua on certain elements of 
performance in a given year. 

These criteria and measures are intended to apply to the 
implementing agency, that i•, to an approved or delegated 
State or to an EPA Re9ion in the event a program is not 
"delegated." Our philoaophy is that EPA ahould be hel<1 to 
the same standards as we would apply to the States if they 
were i~plementing the program. Portions may also apply to 
those non-approved or non-delegated States which are adminis
tering pol"'t.ions of th• programa under cooperative a9reements. 

CRITERION tl CJ.ear Identification of and Prioriti•• for 
the Regulated Community 

A quality compliance and enforcement program is based 
upon an inventory of regulated •ources which i• complete, 
acc~rate and current. The data should in turn be accessible, 
preferrably in automated data 1ystem1 which are accurate, and 
up-to-date. The 1cope of covera~e for the inventory 1hould 
be appropriately defined by each program as it is probably 
not f eaeible to identify every per1on or facility 1ubject to 
environmental law1 and re9ul4tiona, e1pecially when they are 
numer~us small source1. Tho•• priorities •hould be clearly 
established in national program 9uid~nce and tailored to 
State-specific circum1tance~ a~ appropriate. 
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The inventory of sources or other relevant information on 
sources 1hould be utilized as a basis for a priority-settino 
system e1tabli1hed by the administering agency. These priori~ies 
should reflect and balance both national p~i~~ities and state
speci fic priorities. A quality program uses those priorities 
as a basis for program management. National prioriti•• are 
gen~~a~ly set ~orth in EPA'• Operatin9 Year Guidance and progra~
spoc1f1c compliance and enforcement strategies. State-specific 
pri~rities should addresa not only eff~rts to achieve broad 
basod compliance but alao should assess the expected environmental 
impact of tar9etin9 enforcement and compliance monitoring to 
spec:ific 9eo9raphic areaa or a9ainst certain source types. 
Ambient monitorit\g syatems can provide an important point of 
dep~rture for priority-setting. 

CRITERION t2 Clear and Enforceable Requirements 

Requirements established throu9h permit•, administrative 
orders and conaent decrees ahould clearly define what ~ 
specific aource mu•t do DY a date certain, in enforceable 
termn. It i• not EPA'• intention in thi1 policy framework to 
su99ost that EPA conduct a top down review of a State or 
Regional program'• entire re9ulatory program. However, 
area~ where provi1iona cannot be enforced due to lack of 
clarity or enforceaol• conditions 1hould be identified and 
corrected. 

CRIT!RION tJ Accurate and Reliable Compliance Monitorinq 

'I'here are four ob;eetive• of compliance monitoring: 

reviewin9 aource compliance atatua to identify 
potential violations: 

helping to establish an enforcement presence: 

collecting evidence neceaaary to support enforcement 
·action• regarding identified violation•: and 

develeping an underatanding of compliance pattern• 
of th• regulated community to aid in targeting 
ac~ivity, eatabliahin9 compliance/enforcement 
prloritiea, evaluating 1trate9ies, and communicating 
iatormation to th• public. 

Th• two faetora in aaae11in9 th• 1ueee1a of a compliance 
monitoring program are coverage and quality. 

coveraqe: Each pro9ram'• strategy shoul~ reflect a balance 
between-eovera9es (l) for breadth, to aubstantiate the reli
aoility of compliance 1tatistie1 and estao\iah an enforcement 
presence: and (2) for tar9etin9 tho•• source• mo1t likely to 
be out of compliance or those violations pre1entin9 the most 
serioua environmental or public health risk. 
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Inspections: ~Ach administering agency should have a 
written and reviewable inspection strategy, reviewed and 
updated annually, as appropriate: in some programs a 
multi-year strategy may be preferable. The strategy 
should demonstrate the minimum coverage for ·reliable 
data 9atherin9 and compliance assessment set forth in 
national program guidance &nd meet legal requirements 
for a •neutral inspection scheme." The strategy 1hould 
also add:es~ ho~ the inspections will most effectively 
reach priority concerns and potential noncompliers includi~: 
the use of self-reported data, citizen complaints and -
historic compliance patterns. The 1trate9y will be 
assessed on whether it embodies the appropriate mix of 
eategorie:s ~f inspections, frequency and level of c~etail. 
Inspections ahould then be carried out in a manner 
consistent wit~ the inspection strategy. 

Source Self-Monitoring and Reeorting: The administering 
agency should ensure that minimum national re~uirements 
for source self-monitoring and reporting are imposed 
and complied with, either through regulation or permit 
condition, pursuant to national guidance a• appropriate. 

auality1 Eaeh program •hould define minimum atandards for 
quality assurance of data and data systems, and timely and 
complete documentation of results. ~t a minimum, each program 
should have a quality assurance program to in1ure the integrity 
of the compliance monitoring program. Thia quality aaauranee 
program should address essential lab analyaia and chain of 
custody issues as appropriate. 

Inspections: Inspectors should be able to accurately 
document evidence needed to determine the nature and 
extent of violation•, particularly th• presence of 
significant violations. Documentation of inapeetion 
finding• should be timely, complete and able to aupport 
subooquent enforcement ~osponses, a• appropriate to the 
purpose of the inspection. Federal oversight inapectio~s 
should corroborate finding1. Overaight inspection• are 
a principal meana of evaluating both the quality of an 
inapectiorr program and inspector training. 

Source Self•Monitorins: The administering aqeney 1hould 
have a atrategy for and implement quality as1urance 
procedures, with sufficient audits and follow-up action 
to ensure the integrity of self-reported data. 

CRITERION t4 Hiqh or Improvins Rat•• of Continuing Complianee 

The long-term goal of all of our compliance and enforcemen: 
pro9rams is to Achieve hiqh rates of continuing c~mpliance. 
across the broad 1pectrum of the regulated community. Until 
that 9~al is achieved, compliance rates can fluctuate for 
several reasons. In assessing how well an ad~inisterin9 
agency is meetin9 the 9oal of high or improvin; rates of 



cor1~liance, other factors must be asses•~~ in addition to 
the ov~rall compliance rate~ Improved inspections or inspecti~~ 
target1n9 often can result in a temporary decrease in r4tes 
of compliance until newly found violations are corrected and 
the re9ulated community responds to the more vigorous attention 
to specific compliance problems. In these inatancea, a 
decrease in the rate of compliance would be a 1i9n of a 
healt~y compliance and enforcement program. At a minimum, 
pro~ra~s should design mechanisms to trac~ the proqres1 of 
all sources out of compliance throu9h major milestones up to 
achieving final physical (full) compliance with applicable 
regulations and standards. 

Program qu~~ity must aleo be •••e•••d in term• of how well 
the program is returning significant noncomplier1 to compliance. 
The use of lists of ~ignificant violator• and specific commit~ents 
to ~rack and resolve significant noncompliance should ~• 
part of the plannin9 process of the administering agency, 
and, between States and Re9iona. The liata 1hould be developed 
in con1ultation ~·~h the State~ and continually updated each 
fiacal year and •~Jrces on it tracked through to final physical 
compliance. 

CRITERION t5 Timely and Appropriate Enforcement Reaponae 

Quality enforcement program• ensure that there ia timely 
and appropriate enforcement re1ponse to violation1. Expectations· 
for what constitutes timely and appropriate action should be 
based upon national program guidance, tailored to the procedures 
and authorities in a given State and aa1e1sed in regard to 
particular circumstances surroundin9 each instance of violation. 
National pro9ram1 muat e1tablish benchmark• or milettones 
for what constitutes timely and appropriate enforcement 
action, forcing pro9resa in enforcement c:aaea toward ultimate 
resolution and full phyaical compliance. This concept i• a 
key new feature to our compliance and enforcemen~ pro9ram 
implementation. 

In designing over1i9ht criteria for timely enforcement 
response, each program will attempt to capture the following 
concepts z _ 

l. ~ aet number of day1 from "detection" of a violation 
to an initial reapon••· Each pro9ram ehould clearly 
define when th• cloc~ 1tarta, that ia, how and when 
a violation i• "detected." 

2. over a specified period of time, a full ranqe of enforce
ment tool• may be used to try to achieve compliance, 
includin9 notice• of violation, warning letter1, phone 
calls, 1ite viaita, etc. The adequacy of th••• reaponses 
~ill be aa1e11ed baaed upon whether they reault in 
expeditioua compliance. 

3. A prescribed number of days from initial action within 
which a determination ahould 9enerally be made, that 



4. 

l!ither complian7e has been .iichi•ve1 l")f." "''' ~«'~"'lini.st.ra-::.ve 
enforceme~t.a~t1on has been ta~G~ (~r a judicial r~f~rr~: 
h~s been in1t1ated, as appropriate) th~t, ~t a mini~u~: 

• 

• 

• 

• 

• 

Explicitly requires recipi•nt to ta~e some correcti~e.' 
reme<iial action, or refrain fro1n cer~ain behavior, 
to achieve or maintain compliance; 

Explicitly is oa~e~ on t~~ issuing Agency's deter
mination that a violation has occurred: 

Requires specific corrective action, ar specifies a 
desired result that may 'o• acct')mptisnen however the 
recip~ent chooses, and apecifie• ~ timetable for 
co•11p let ion: 

May impose requirements in ~ddition to ones relating 
directly to correction (e.9., 1pecific monitoring, 
planning or reporting require~enta): and 

Contains requirements that ~re independently enforce
able without having to prove original vi~lation and 
subjects the person to adverse le9al conaequences 
for noncompliance. 

A specific point at ~hich a deter~ination i• made 
eit~er that final phyaical compliance h•s been achieved9; 
that the source is in compliance with a milestone in 
a prior order, or that eacalation to a judicial 
enforcement action has been taken if such actions 
have not already been inittated. 

In de~elopinq pro9ram-specitic guidance, thia milestone 
may be treated more as a concept than as a fixe~ tirnetab~e, 
taking into account th• fact that the administrative 
hearing process and th• State Attorney General's actions 
are not within the direct control of the administering 
agency.2/ What is important, is the emhodim•nt of the 

·concept-Of timely follow-up and escalation, in require~ents 
for trackin9 and management. 

-s. Final phy1ical compliance date is firmly establis~ed 
and required of the f•cility. Although it ia not 
poa•ible for pro9ram1 to establish any national 
~imeframe1, the concept of final physical complia,~o 
by a date certain should be embodied in EPA and StA~e 
enforcement •ctions. 

6. Expeditioua phyaic~l compliance is required. It m~y 
not 'be posa ible fi>r pro9ram1 to define "expeditious" 
in terms of set time perioda, but some concept of 
"exoe'1 itious" (i.e., that the sche~ule will result in 
a r~tu~n to full physical eomptiance ~• quickly as 
can reasonably be expected) ah,,ul(l be embodied in 
e~ch program's guidance. 

2.'see p. i-:, 26-27, re9ardin·; the State Agency's responsi;,\ t i.!1.e<; 

~for coordinating wi~~ the St~te Attorney General or ot~d~ 
legal staff1. 



13 

Timetrames established by the national programs for each 
of these minimum milestones are principally intended to serve 
as trigger points and not as absolute deadlines, unless 
spe1:ifically defined as such. Whatever timeframes are esta'blis"'.e; 
are intended to apply only to Federal requirements as adopted 
'by the States, and do not apply to State statutes and require
ments that go beyond those required by Federal law. The 
tim~f~ames are.key milestones ~o be u~ed to manage the pro~ran, 
to tr199dr review of pr~9res1 in specific cases, and a presump~io~ 
of ~here EPA may tal<e direct enforcement action after cons i•l'! ~.11 <:. ir:>n 
of all pertinent factors and consultation with the Sta~e. 

Timeframes ·and their use in management will evolve over 
time as they will have to reflect different types of problems 
that may warrant different treatment. F~r example, programs 
will have to take into account aueh factors as new types of 
violations, the difference between operating and maintenance 
violations versus those that require installation of control 
equi1,ment, emer9ency situation• which may fall outside the 
•cop~ ot the normal timeframes for action, etc. 

Admini•terin9 agencies are expected to addre•s the full 
ran91 of violations in their enforcement re1pon••• considering 
the 1pecific factors ot the caae and the need· to maintain a 
credible enforcement presence. However, the new mana9ement 
appro•ch setting forth desired timeframea for timely action 
could have r••ource implication• beyond what i1 currently 
avail~ble to or appropriate for th• full range of •ources 
and v:lolat:.ions. Therefore, aa we begin to employ the concept 
of tirnely and appropriate enforcement response, at a minimum, 
the focus should be on the 9reatest problems, i.e., the 
si9ni 1:icant noncompliers. Over time, and with more experience, 
this concept should be phased-in to cover a broader range of 
viol&t.ion•. Thi• in no 1t1ay should con1train the programs" 
from applying the concept• broadly. 

The choice• of appropriate re1pon1• are to be defined 
within the constraint• of national program guidance and 
applied by the adminiaterin9 agency based ~pon consideration 
of what i• neeai.d1 (1) in general, to achieve expeditious 
correction ot the violation, deterrence to future noncompliance 
and f a;L rneaa, and ( 2) in ind! vi dual ci reum•tance1, based upon 
the 9r~vi~y of the violation, th• circumatanceA eurrounding 
the vi<>lation, th• aourc•'• prior record of compliance and 
the ec<>nomic benefit• accrued from noncompliance. With 
three uxception1, the form of the enforcement re1pon1e is not 
import~nt by itself, aa long a• it achieve• the desired 
co:tt!'lia.nce result. The •xeeptiona 9enerally tall into the 
following three categories: 

1. If compliance ha• not been achieved within a certain 
timeframe, the enforcement response ahould meet 
minimum requirements, u•ually a11ociated ~it~ at 
least the issuance of an administrative order (see 
criteria listed above) or judicial referral. 



l~ 

2. Because ot the need t.J create a •trong d•terrence 
to noncontpliance, it is important to asscus ptt:1~ ~ '! ie~ 
in certain cases, and only certain types of enforce~e~t 
action• can provide penalties. Each pro9ra1n must 
clearly define, as appr?priate, the circumstances 
under which nothin9 le~s than a penalty or equivale~t 
sanction will be acceptable. (See Criterion t6 bel~~.) 

3. In some circum•tance~, a judicial action or sanctio~ 
is usually the only acceptable enforcement tool. Eac~ 
program must define these circumstances as appropria~e. 
For example, a judicial action might be require~ 
where a· compliance ~chedute for Federal requirements 
goes be)llOnd Federal statutory de~1U il'\•H. 

A gooJ program should have adequate l4g~l a~thority to 
ac~ieve the above objectives. Where deficiencies have been 
identified, atepa ahould be ta~en to fill identified 9ap1. 

CRITERION t 6 Appropriate Uae of Civil Judicial and Admini•jrative 
Penalty and Other Sanction Authoritie1 to create Oeterrencel 

l. Effective U•• of Civil Penalty Authoritie1 and Other Sanetion1: 

Civil penalties and other sanction• play an important role in 
an effective enforcement pro9ram. Deterrence of noncompli~nce • 
is achieve1 through: l) a credible likelihood of detecting a 
violation, 2) the 1peed of the enforeemen~ re1pon1e, and 3) t~e 
likelihood and aeverity of the aanetion. While penalties or 
other sanctions are the critical third element in cre~tin9 
deterrence, they can also contribute to greater equity among 
the regulated community by recovering the economic benefit a 
violator gains from noncompliance over thoe4 ~ho do comply. 

Effective State and regional programs ahould have a clear pla~ 
or strategy for how their civil penalty ~r other sanction 
authorities will be uaed in the enforcement program. At a 
mi~imum, ~enalties and/or sanctio~• should he obtained where 
programs have i~•ntified that a penalty is appr~~riate (see 
Criterion tS above). -

The ant.icipat.ed u•e of sanctions shoulr! be part of the 
State/EPA lnforcelftent Agree1nent1 proc::ess, with Regions and 
Stat.es diacueeing and eet~btishinq how and when the State 
generally plane to uae penalties or other Approaches ~here 
some sanction ia required. 

J/Excerots fro11t the Policy on "Oversight of St.ate Ci.vil Penalties" 
~2/28/S6. The focus of the policy is on both civil ju~i~i~t ~~j 

civil admini•trative pe~~lties, and does not cover crimin~l 
!'en~l':.ill!c;. 
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EPA generally prefers the use of cash penalties t~ other 
types of 1anctions.~/ However, there may be other sanctio~s 
which are preferabl;-to cash penalties in some circumstances. 
In ~articular, States may have a broader range of remedies th~n 
thoae available ~t the Federal level. Examples of other sanctions 
may be: pipeline severance (UIC), licen~e revocation (FIFRA) 
or criminal sanctions including fines and/or incarceration. 
~~t.l.onal program guidance should clarify in general terms how 
the use of other types of sanctions fits into the program's 
penalty scheme at the Federal and State level1, e.9., whether 
they are aub1titutes for or mitigate a cash penalty.~/ In 
any case, States· are urged to use ca1h penalty auth~ri'ties in 
those ca1es for 'tllhich a penalty is "appropriate" and/or to use 
oth~r sanctions pursu~nt to these agreements with the Regions. 

EPA encourages S~ates to develop civil administrative 
penahty authority in addition to civil judicial penalty authority, 
and to provide sufficient resources and support for successful 
impltlmentation where they do not already have thia authority. 
In 9~n•ral, a well designed administrative penalty authority 
can provide faster and more efficient u1e of enforcement 
resources, when compared to civil judicial authoritie1. Both 
civil judicial and admini1trative p•nalty authoritiea are 
important, complementary, and each should be uaed to 9reateat 
advan~a9e. EPA is si~ilarly •••king to gain admini1trative 
penali~y authority for tho•• Federal pr09rama which do not 
already have it. To 1upport State effort• to gain additional 
penalt.y authorities, EPA. will share information collected on 
existing State penalty authoritie1 and on the Federal eKperience 
with the development and uae of adminlatrative authorities. 

2. f?!'ersi9ht of Penalty Practices: 

EPA Headquarters will over••• Regional penalties to 
ensure Federal penalty policies are followed. This oversi9ht 
will f .. .,cu1 both on individual penalty calculations and re9ional 
penalty pr~cticea and· patterns . 

• 

-
4/in liml.ted clrc:umatance1 w'here they meet apec:ified criteria, £P1' 
-and DOJr policies and procedures allow for alternative payments 

such a~ beneficial project• which have economic value beyond 
the co1ta of returning to compliance -- in miti94tion of 
their penalty liability. 

5/until pro9ram-apecific guidance is developed to define the 
-appropriate use of civil sanctions, the Region and State ahould 

conside:C' whether the sanction ia comparable to " cash penalty 
in achi(1vin9 eompliariee o'lnd deterring noncompliance· Coats 
of retu1rnin9 to compliance will not be con1idered a penalty. 
Criminar~ authorities, while not clearly comparable to cash 
penaltios, can be used as effectively as caah penalties to 
cre~te deterrence in certain circumstances. 
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E~A will revie~ st~te penalties in the context of t~e st~~e·s 
overall entorce11tent prograrn not merely on its use of c~-;;, i)"!n-!,. '-"'". 

W"'t-iile individual cases will be discussed, the program review wilt· 
more broadly evaluate how penalties and other sanctions can oe 
~sed most effectively. l"le evaluation will consider whethe~ t~e 
penal~ie~ or other sanctions are sought in ap~ropriate cases, 
~\et~er the relative amounts of penalties or use of sanctions 
reflect increasing severitt of the violation, recalcitrance 
recidivism etc. , and b_.ar a reasonable rel a ti on ship to tl'\e ~cunol"i"I ~-: 
benefit of ~onco 1npl.~anc~ (as appl~cable) and whet~1er they are 
succe~~f~l in cont~1butin9 to a h1;h rate of compliance and 
<l~tdrr\ng noncompliance. EPA may also revie~ the extent to whi=~ 
State penalties have been upheld and collected. 

3,· Development and Use of Civil Penalty Policies: 

EPA Regions are required to follow written Agency-wide 
and program specific penalty policies and procedures. 

EPA encourages States to develop and use t~eir own St~te 
penalty policies or criteria for aasessing civil penalties. 
The advantages of using a penalty policy includ•: 

leads to improved consistency; 
is more defen•ible in court: 
;enerally places the Agency in a •tron9er position to 
ne9oti~te ~ith the violator: 
improves corrvnunication and support within the 
~dministering agency and among th• agency officials, 
attorneys and judges especially where other organizations 
are responsible for imposing the ~enalty: 
~hen based on recoupment of economic oene!i~ and a 
component for seriousness, deters viol~tions based 
upon economic conaiderationa while providing some 
equity among vio\ators a~d nonviolator•: and 
can be uaed by judges as a oasis for penal~y decisions. 

EPA enco~rage• State• to consider EPA'• penalty policies ~s 
they develop their o~n penalty·policies. -4. Conaideration of Economic Benefit of Noncompliance: 

To re1110ve incentives for noncompliance ~11d establish deterrence, 
EPA endeavora, throu.'ih its civil penaltiea, to recoup the econo1T1i.c 
benefit the violator gained through noncompliance. E~' encourages 
Stat~~ to conaider and to quantify where po1~ible, the economic 
oenef it of noncompliance where this i• applicable. EPA expect~ 
States to make a reason~ot~ effort to calculate economic b•n~!t~ 
~nd enc~ur~~es States to attempt to recover t~1i~ ~mount in n~goti
ations a~~ litigation. Sta~es may use the Agency's computerizej 
model ('l(nown as BT=;~) fo-: :-slc..Jlat.ing that benefit or different 
approaches to calcul~tin~ ec~nomic benefit. EPA will provijd . 
tec,nic~l ~1qistance to State~ on calc1Jt~ti~g the econonic bene:~: 
of nonco~~li~~~e. anJ has made the BEN computer mo~el av~ilable 
t.o Sta-:.es. 
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~ITERION t7 Accurate Reeordkeepinq and Reporting 

A quality program maintains aecur~te ~nd up-to-date files 
and records on •ouree performance and enforcement responses 
th~t are reviewable and acc-.ssible. All record~eeping and 
reporting should meet the requirements of the quality a•sur~~ce 
management policy and procedures eatablis~ed by e~eh national 
progra~ consistent with the Agency's ~onitorin9 Policy and 
Quality ~ssurance Management Stst•in. Reports from States to 
Regions, Reg ion~ to lieadqu~rters must be timely, eorttp l.ete ar\•i 
accu~ate to support ef fect1ve program evaluation and priori~y
set 1:1n9. 

, State reeord~eeping should include some documente·~ ~~tio~ale 
for the penalties sought to aupport defensibility in cour~, enhance 
Agency's negotiating posture, and lead to 9re~ter eonaistenc1. 
These records ahould be in the ~ost convenient format for ~dminis
tration of the State'• penalty program to avoid new or different 
reco~dkeepin9 requirements. 

CRITERION t8 Sound Overall Program Mana9ement 

A quality proqrarn 1hould have an adequate level, mix and 
utilization of re~o~reea, qualified and trained •taff, and adequate 
equip.ment. The intention here 11 not to focu• on reaource and 
training i11ues unless there is poor performance identified 
elsewhere in the program. In tho1e inatancea, these measures 
can p~ovide a baais for corrective action by the administeri~g 
agenc~r. There may be, however, 1ome circ:um1tanees in which 
base level of trained staff and equipment ean be defined by a 
natiornal program where it will be 1Jtilized a• an indicator o~ 
~hether the pro~ram ia adequate. 

Similarly, a 9ood compliance and enforce1nent program should 
have a clear scheme for how the operation• of other related 
organi~ationa, agencies and levels of 9overnment fit into the 
pro9rc.;1, ••p•cially the State Attorneys General or other appr.,riria~e 
State Le9al or9anizationa. Th• State Agency 1ho~ld, at a minimu~, 
•n•ure that the State AG, internal legal eounael, or other appropriate 
9overnn1ent legwl •ta ft are conaul ted on the enforcement c"•M\i tment.s 
the Sta,te ia ma'king t.o !PA to a11ure that the level of le9al 
enforeemen~ eupport and associated reso~rce• needed to ac:complis~ 
the agreed•Ypon goal• are aecured. Thia coordination s~oul~ 
result in ti .. ly r•view of initial referral pac'ka9es, s.J!tistaetory 
settlem~nt of caae1, aa appropri&t•, ti~ely filing and prosecution 
of eaten, and prompt action ~here diaeharger1 violate conaent 
deer•••· (S•• Section!, p. 26-27). 
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C. OVtRSIGHT PROCEDURES ANO PROTOCOLS 

This section addresses how EPA should conduct its oversight 
fun~t~on, its approaeh, proeess and follow-up, to build and impr~~e 
l~d1v1dual programs and overall national performanee. On May 31, 
1985, the Agency issued the Policy on Performanee-aaaed Assistan~~. 
which eontains guidanee on how Regions shoJld oversee a1sistance 
agreements. Both of these policies call for oversight with a 
problem-solving orientation wit~ clear identifieation of actio~s 
needed to correct problems or recognize good performanee. 

l. ~pproach 

The goal of oversight should be to improve the State (or Regio~a~} 
eomplianee and e~forcement program. To accomplish this, oversight 
should be tailored to fit State performance and capability. The 
ecntext must be the whole State compliance and enforcement program, 
although EPA's focus for audit purposes will oe on national priority 
areas. 

No new oversight process is intended here. Exiating procedures 
su~h as mid-year reviewa, periodic audits and overaight inapections as 
established by each program and Region should be u1ed. Administering 
agencies should identify strengths and weaknesses of the State al'ld 
Federal programs and develop mutual commitments to correct proble~s. 

EPA oversight of State performance ahould be consistent with 
the following principles: ~ 

a. ?~sitive oyersight findings should be stressed as well as the 
neg~tive ones. 

b. Positive 1tepa that can be taken to build the capability of 
State programs in problem areas ahould be omphasized. This 
should include providing technical assistance and training -
by E~A staff to the extent possible. 

c. EPA action to correct problems sho~ld vary, depending on the 
environment.al or public health effect of the proble~ and whet~er 
it reflect• a aingle incident or a general problem ~it~ the 
State pr09ram. 

d. The State• 1hould be given an opportunity to formally comzr.e~~ 
on EPA'• performance. Regions ahoulJ provide information t~ 
the States that is available on it• performance again•t the 
national standarda, including their performance on meetin~ the 
"timely and appropri~te" criteria, as well as their perfor~dnc~ 
on commitments to that State. 

e. EP~ should 9ive States sufficient opportunity to correct i 1,e~~i~1e~ 
problems, and take corrective action p~rsuant to the criter11 :~r 
direct enforcement established in SectlO~ O. 



~: EPA ahould use thd oversight process as a means of trans
ferring succeq!'I f iJ l reg iol"lal and Stat.e appro~ches f r".>•n one 
Region or State to the ot~er. 

2. ?roe••• 
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Several aetions can result in the most Cc)riStt":JC:tive revie·• 
of the State's programs: 

~. To the extent po1sible, files to be audited will be identi!i~1 
in advance, with some prl')11iaion for random review of a p11t!'.'::d· 1 :.~;e 
of other files if necessary. 

c. Experienced personnel should be used to conduet t~e audit/ 
review -- EPA. ataff ahould b4 used to the extent possible. 
to build relatioh1hips and experti••· 

c. There should be an exit interview and every opp<:>rtunity 
should be made to discus• findings, C:Oftlment on and identi!y 
corrective steps based upon a review draft of the ~ritten 
report. 

d. Opportunity should be made for 1taff1 inter~ctin9 on 
enforcement caaes and overseeing State performance to meet 
,personally rather than rely solely upon formal cotMlunicatioQa 
··- thi• applies to both tech!\ \.cal and legal stat fs. 

3. ~>llO'tll-Up and Conaeguencea of Overai9ht 

~~en State e•rformance meets or exceeds the criteria and 
measur'es for defining good pro9ra1n performance, EPA ahould 
reward this performance in some of the following ways: 

a. reduce the number, level or scope, and/or frequency of 
r~view• or of aome reporting requirement• consistent ~ith 
s~atutory or regulatory requirements; 

b. ro1u~e th• frequency and number of over1ig~t in1pections: 
~nd/or -c. ~llow th• program more flexibility in applyin9 resource-; 
from an almoat. exclusive focua on n-1tional prioriti•ts 
•• g., .. jor aourcee, to addressing more priorities of 
concern to th• State e.g., minor aources. 

Wl\(tn State performance fail• to meet th• criteria for good 
State portormance, EPA may take aome of th• following actions, 
as appirc>pr i ate: 

a. aug:9est chanqes in State procedure•; 

b. su99e•t changes in the State's uae of re1ource1 or training 
staff: 

c. provide tech11ic"!\ t ~ssista.nce: 

of 



d. increase the number of oversight inspecti~ns an~/or re4ui~~ 
sybmittal of information on remedial ~ctivities: 

e. provide other workable State models and practices to State~ 
~ith problems in specific are~s an1i m~tch State staff with 
exp~rtise in needed area: 

f. if State enforcement action has not been timely and appropriate, 
EPA may take direct enforcement action: 

g. track problem cate9ories of cases more closely: 

h. grant aw~rds could be conditioned by targeting addi~io~al 
resources to correct identified problems or re·l~ce~ b~se~ 
on poor performance where such performance is not due to 
inadequate resources: and/or 

i. consider de-delegation if there is continued poor performance. 
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o. CRITERIA FOR DIRECT F€0€RAL ENFORCEMENT [~ OEL€G~rED s·rATES 

This sectit?l'l .iiddresses criteria defining cir::•l"l\&tances unde=
which approved State progra~s migh~ expe=t 1lir~ct· Federal enforce
ment action anj how EP~ wilt c~rry out such actions 10 as to oe 
most supp•>r·tive of strengthening State programs. 

l. When Might EPA Take Direct Enforcement Action in Approved States? 

A clear definition of roles and respon1i~ilities is esseitial 
to an effective partnership, since EP~ has parallel enft?rcement 
author-ity under lt• 1t-!t:JtC!S whether or not a St.\te hi\s -!n d£'!H"·':>Ve·i 
or delegateJ prog·ram. As a matter of policy in delll!l)-!tl!:! or 
clpproved programs, prirnary r-espon1tibility for action will re!li~'l! 
~ith State or local 9over~~ents ~it~ EPA taking action princip4ll/ 
where a State ia "unwilling or unable" to take "ti:ttely and appr':l,'.'Jdate'" 
enforc~ment action. Many States view it as a failure of their 
prograrn if EPA take3 an enforcem~nt action. This is not the 
approach or view adopted here. There are cireurnstancea in which 
EPA may want to support the broad national interest in creating 
an effective deterrent to noncompliance beyond what a State may 
need to do to achieve compliance in an individual ca•• or to 
support its own pro~ram. 

Because State$ have primary responsi~ility and EPA cle~rly 
does not have the resources t~ ta~e action on or to review in 
detail any and all violation1, EPA will eircu~scri~e its actions 
to the areas listed below and addre11 other issue• concerning 
State enforcement action in t~e context of its broader oversight 
responsibilities. The follo~ing ~re four types of cases EPA mat 
consider taicin9 :direct enforcement actiori where we have parallel 
legal authority to take enforcement action: 

a. St~te requests EPA action 
b. State enforce~ent reeponse is not timely and appropriate 
c. National precedents (legal or program) 
d. \Uolation of EP~ or~er or c:onaent decree 

In ~ecidiJ:l9 whether to take direct enforcement in the aoove 
types of c:aees, EPA will c:'lnsi.iier the following factors: 

- Ca••• specifically designated as n~tionally eignlficant 
(e.g., aignifieant n~nc~mpliers, explicit national or 
regional pri~l"'itios) 

- Signifielllnt e1wi:-~ri1nental or public health damage or 
l"' isle: in vol veri 

- Significant econo11'ic 'benefit 7ain•d by violator 
- Interstate i11ues (multiple States or Re9ion•) 
- Repeat patterns of violations and violators 



Ho~ these factors are applied for the various types of cases is 
discussed below. 

a. State reguests EPA action: 

The State may request EPA to take the enforcement action for 
several reasons including but not limited to: where State auth•)rit/ 
is inadequate, interatate issues involving multiple States which 
t~ey cannot resolve by themselves, or where State resources or 
expertise are inadequate, particularly to address the aiq~ificant 
violation/violator• in the State in a timely and appropriate 
manner. EPA should honor r•q~ests by Stat•• for aupport in 
enforcement. EPA will follow its priorities in meeting any such 
requests for as~istanee, considering significance of e"vironmental 
or public health ~ama9e or risk involved, si9nificant economic 
benefit 9ained by a .~iolator, repeat patterns of violations an~ 
violators. Baaed on· thil general guidance, each program office 
may develop more •pecific 9uidance on the type• of violations on 
which EP~ should focu•. Regions and States are atron9ly eneouraged 
to plan in advance for any 1uch requests for or areas needing EPA 
enforcement aaaiatance d~rin9 the State/EPA Enforcement Agreements 
Process. 

'b. !,!at• Enforcement is not •Timely and Appropriate" 

The moat critical determinant of whether EPA will take direcit 
enforcement action in an approved State ia whether the State has 
or will take timely and appropriate enforcement action as defined 
by national program guidance and State/Regional agreementa. EPA 
will defer to State act.ion if it i• "timely and appropriate" 
except in very limited circumatances: where a State haa requested 
EPA aetio~ (a, above), there ia a national le9al or program 
precedent which·eannot be ~ddre11ed through coordinated State/Federal 
actior1 (c, celow), EPA is enforcing its own enforcement action 
(d, oelow) or the case of a repeat violator, where th• State 
response is likely to prove ineffective 9iven the pattern of 
repeat violation• and prior hiatory of the State'• auccess in 
addressing past violations • . 

( .i) Untimely State Enforcement Reapon•e: -If a State ae~ion i• untimely, EPA Reqions muat determine 
after advanoe notification and consultation ~ith th• State whether 
the Stat• ia ftl0Vin9 expeditously to resolve the violation in a~ 
"appropriate• iaanner. 

(ii) Inappropriate State Action: 

EPA may take direct ac~ion if the State enforcement action 
falls short of ~hat agreed to in advance in the State/EPA Enforce
ment Agreements a• meeting the requirement• of & formal enforeement 
response (See Section B, pa9e l3) where & formal enforcement 
responsa i1 required. EPA may also take action if the eontent of 
-~e enforcement action is inappropriate, i.e., if remedies are 
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clearly inappropriate to correct the violation, if com~liance 
schedules are unacceptably extended, or if there is no· appropria~e 
penalty or other sanction. 

(iii) Inappropriate Penalty or other Sanction: 

For types of violations ide~tified in national program 
guidance as requiring a penalty or equivalent sanction, EPA will 
take action to recover a penalty if a State has not assessed a 
penalty or other appropriate sanction. EPA generally will not 
consider taking direct enforcement action solely for recovery of 
additional penalties unless a State penalty is determined to be 
grossly deficient after considering all of the circumstances of 
the case and the national interest. In making thi• determination, 
£PA will give every consideration to the State's own penalty 
authority and any applicable State penalty policy. EP~ will 
consider whether that Stat•'• penalty bears any reasonable relationshio 
to the seriou•n••• of the violation, the economic benefit 9ained • 
by the violator (where applieaole) and any other unique factors 
in the caae. While thi• policy provides the ba1is for deciding 
whether to take direct Federal action on the b&•i• of an inadequate 
penalty, thi• i••ue 1hould be diseu•1ed in more detail during the 
agreements proce•• to addre11 any atate-1pecific eireumstances 
and procedure• established to &ddr••• 9eneric problem• in 1pecif ic 
eases. W'liere identified in national guidance and agreed to • 
between the Re9ion and State, other sanctions will be acceptable 
as substitutes or mitigation of penalty amounts in these considerati:~s. 

Program-specific national guidance on expectation• for State 
penalty assessments may be developed \n consultation with the 
States and applied for determinin9 adequacy of penalty amounts 
after being applied in practice in EPA Re9ion1. It is the current 
expectation ·of Agency managers that EPA will continue to gain 
experience in im~lementin9 it• own penalty policies before national 
programs consider such guidance. Thus, in the near term a deter~inatior. 
that ~ penalty i• •9ro••lY deficien~" will remain a jud9ment call 
made on a case-by-case basis. 

c. National Precedent• 

Thia i• the smallest cate9ory of cases in which EPA may 
take direct enforcement action in an approved State, and will 
occur rarely in practice. These eases are limited to those of 
first impreeeion in law or tho•• fundamental to ••tabliahinq a 
basic element of the national compliance and enforcement proqra~. 
ntis is particularly important for early enforcement ca••• un~e~ 
a new program or ia1ue1 that affect implementation of the ~ro9ran 
on a national basis. Some of th••• ca••• may moat appropr1ately 
be mana9ed or coordinated at the nationa~ level: Addit~o~al 
guidance on how potential eases will be ldentif1ed, dee1s1ons 
made to proceed and involvement of States and Regions in that 
process, has been developed as Appendix B to this document. 
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d. Violation of EPA order or consent deer•e: 

EPA plaees a hi9h priority on following through on enfot'<:erne:"l': 
actions until final complia~ce is achieved. If £PA has taken 
admi~istrative, civil or criminal judicial enforcement in a 
delegated or approved State, EPA will take any follow up enforcene~t 
ac~ion on violations of those aqreements or orders to preserve 
the integrity of Federal enforcement actions. 

2. How Should !PA Tate Action So Aa To Better Support Strong 
State Programs? 

Section E describes in some detail th• principles and 
procedures for advance notification and con1ultation with States. 
These are imperatives for a aound working relati~n1~ip. I~ ~ll 
of these circumstances, where EPA may overfil• a State action on 
the f::>as is that it i• not timely and appropr ia.te E~A. should work 
with the State as early aa possible in the case, well before 
comp~etion of a State action which, if re•ultinq in expeditious 
compl.iance by the facility, would render any eubsequent EP' 
involvement unconstructive, ineffective or moot. T'+\i• i• parti
cul&rly important since it is EPA policy that once a case has 
l:>een commenced, EPA generally will not withdraw that caae in 
liqht of •ubsequent or •~~ultaneou1 State enforeement action. 

In particular, Regions alao ahould identify, with their 
Stat~~,, particular areas in which arrangement• can or ahoul~ ~e 
made, in advance, for direct EP~ enforcement support where State 
authorities are inadequate or compliance ha.1 been a continuing 
pro'bltim. 

1here are ieveral other approach•• identified here for how 
EPA can take enforcement action, where it i• appropriate, in a 
manner which can better aupport Stat••· 

Tc:> the maximum e_xtent po11ibl•, EPA 1hould make arran9eme:i-:.s 
with s~~ates to: 

a. 

b. 

c. 

Ta~e joint Stat•/Federal action -- particularly where a 
State-ia re1ponaioly movin9 to correct a violation cut 
lac~• the neee11ary authoritiea, resource•, or national 
or interatate perspective appropriate to the case. 

U•• State in1pection or other data and witn•••••· as 
appropriate. 

Involve Stat•• in creative 1ettlement• and to participate 
in ea•• development -- •o that the eredihility of States 
aa the primary actor ia perceived and re~1ized. 
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d. ivision of enalties with State and local 
governments to the extellt they participate in Fe:!e: 1 : 

enforcement actions, and where perinittll!•1 'oy law) -- ~~ 
enhance Federal/State cooperation in enforcement. 

e. Isaue joint press releases and share credit with the 
State -- to ensure EP~ is not in competition with t~~ 
State and that EPA action is not erroneously perceive·1 
as a weakness or failure in the State's program. 

f. States continuall rised of events and reason~ 
Fe eral actions -- to avoid conflicting actions 
t~ ~uild a common understanding of go~ls and 
State and Federal perspective9. 

3. How Oo the Expectation• for "Timely and Appropriate Action" 
Apply to EPA in Oelegated Stat~•? 

In delegated States, EPA performs an oversight function, 
standing ready to take direct Federal enforcement action baaed 
upon the factors stated above. In its overaight capacity, in 
most cases, EPA will not obtain real-time data. As indicated in 
Section F on State Reporting, EPA will receive quarterly report• 
and will supplement these with more frequent informal c~mmuni- • 
cations on the status of key cases. Therefore, we do not expect 
EPA Regions, through their oversiqht, to be able to take direct 
enforcement action following the exact aame timeframes as those 
that apply to the administering agency. However, when EP~ does 
determine it is appropriate to take direct Federal action, EP~ 
staff are expected to adhere t~ the same timeframes as applic~bte 
to the States starting with the assumption of responaibility f~~ 
enforceme~t action. 

elsee Appendi~ c !or ~gency Policy on "Division of Penalties 
- with State and Loe~ l G..,ver.,·nent.s, " issued October 30, l 98 5 · 
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E. AbVA~CE NOTIFICATION ANO CONSULTATION 

A policy of "no surprises" must be the centerpiece of a~ 1 
effort to ensure the productive use of limited Fe~eral and 
State resources and an effective "partnership" in achieving 
co~pliance. 'n\is principle shoul~ be applied to all aspects o: 
the compliance and enforcement program covering inspections, 
enforce~ent activities, press releases and public information, 
and management data su:nmaries upon which State and national 
performance are assessed. 

In order to· guarantee that there is ample advance notifi:a::~~ 
and consultation between the proper St~te and Federal officials, 
EPA Regions should confer annually with each State, discuss t:1~ 
fol1owing areas any devise agreements as appropri.ate. The 
agreements should be unique to each State and need not cover 
all areas -- so long as there is a clear understanding and 
discussion of how each area will be addressed. 

l. Advance Sotification to Affected States of Intended tP~ 
Inspections and Enforcement Actions 

Agreements should identify& 

- who should be notified, e.g. 
=:-the head of the program if it involves potential 

Federal enforcement: and 
who is notified of proposed/planned Federal inspec~i~~s. 

- how the State will be notified, e.9. 
=:-the a9encies share inspection lists: and 
-- the agency contact receives a telephone call on a 

proposed Federal enforcement ca••· 

- when they will be notified -- at what poin~(•) in 
the"'proceaa, •·9· 

when a case ia being considered: and/or 
when a case is ready to be referred, or notice 
order ia1ued. 

Some specific provisions need to be made to address ~,e 
following a 

a. Advance Notification of State Attorneys General or ot~e~ 
legal 1taff of potential EPA enforcement actions'? 

While EPA•1 primary relation1hip with th• State is and 
should continue to be with the Stat• agency that has 
been delegated or been approved to administer the 
programs, EPA needs to ensure that all parties in the 

l) In some States there are legal organizations that have dire:~ 
enforce•nent authority which by-passes the State AC, e.g., 
District Attorneys, internal legal counsel, Governor's 
General Counsel. In these instances, this guidance ~ould 
apply to these other organizations. 



State affected by a pending EPA enforcement action receiv~ 
appro~riate advance notificati~n. In addition, wnen E?; 
negotiates commitments each year with the State to ad1~~~s 
specific si9nificant violators, it is important that ~11 
the parties affected ht thas~ commitments are awar• of t:--.e 
legal enforcement support and associated resources nee~e1 
to accomplish these goals. 

As part of the State/!?' Enforc~ment Agreements process. 
~he Region should discuss with the State a9ency their 
inter~al procedures and/or protocols for advance noti~ic~tio~ 
and consultation with the state AG or other 1e9al st~ff, 
The Stat~ a9eney is re~ponsible for a•surin9 that the St~~e 
AG or oth•r legal staff 4re properly notified and consult~~ 
about planned Federal enforcement actions and/or enforce•ne~~ 
initiatives on an ongoing basis. States are strongly 
encouraged to commit advance notification and consultation 
procedures/protocols re~ched between the State agency anj 
the State AG (or State. legal st~ff, aa appropriate) to 
writing. The Re9ion1 ahould •••k to incorporate these 
~ritten protocols into the State/!PA Enforcem•nt Agreements. 

The Re9ion should do everythin9 poa1ible to ~~r< through 
the State agency on the issue of communic:&tin9 with the 
State AG or other legal staff on potential EPA e.,forcemene 
action• as well a1 other matters. However, if the State 
agency does not have a workable internal proce1ure and if 
problems persist, the Region, after advance notificati~~ 
and conaultation with the State aqency, may make arrangeme~t~ 
for directly communicating with the State AG or other legal 
staff. 

The Re9ion and State agency should discuas how the outsidie 
legal organizations will be consulted on the commitments the 
State is making to EP~ on addreaaing significant violators 
each year. 'n\ese consultations are intended to elarify the 
legal enforcement aupport needed to accomplish these goals. 
~is i1 p•rticularly important for those State agencies 
dependent upon the State AG or other outside legal organization~ 
to impliement their enforcement pro9ra~. 

State agenci•• are also encour~geJ to notify these or9a~i
za~iona of the antieipated timing of the ne9otiation1 ea=, 
year with EPA on th• Enforcement A9r•ements, grants, ~nd 
related document1. 

Re9ion1 are encoura9ed to wor~ with their State a9encie~ t? 
~1et up a joint meetin; ~t least annually to which all p"lr':.:.t!.; 
~re invited--the program and legal staffs of beth th~ r.?; 
~eqion and the State a9ency(s), plus u.s. Attorn•y.•t~ff 
an~ State AG staff••to review EP~'s enforcement prlOrltle~ 
and recent program guidance. 
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b. Federal Facilities 

Federal facilities may involve a qreater or different 
need for coordination, particularly w~ere the Federal 
facilities request EP~ technical ~ssistance or where E?~ 
is statutorily required to conduct inspections (e.g., 
under RCRA). The advance notific~tion and consultation 
protocols in the State/EPA Enforcement A9reements should 
incorporate any of the types of special arrangements 
necessart for Federal facilities. The protocols should 
also address how the State will be involved in the review 
of Federal agency A-106 budget 1ubmissions, an~ include 
plans for a joint annual review of patterns of compliance 
problems at Federal facilities in the State. 

e. Criminal Enforcement 

Although the Policy Framework does not apply to the 
criminal enforcement program, to improve the coordination 
with States on criminal investigation• and assist the 
States in their criminal enforcement efforts the Region• 
should discuss with States any affirmative plans for 
cross-referrals and cooperative criminal investigations. 
Such discussions should include the Special ~gent in 
Charge and appropriate program 1taff familiar with criminal 
enforcement. 

In cases where other States or juri1diction• may be dire:tly 
and materially affected by the violation, i.e., environmental 
or public health impacta, EPA'• Regional Office• uhould attempt 
to notify all of the States that are interested parties or are 
affected 'by the .. enforcement action through the communicAtion 
chan:-tels established by the State a9t'ee1nents, working through the 
appropriate Regional Office. Thi• notification process is parti
cularly important for hazardous waste case• in which regulatees 
often operate aero1a State l:>oundari••· 

Proto~ols for advance notification must be established with 
the understanding that eAch party will reapect the other's need 
for confidentiality and diacretion in re9ard to the information 
being shared, where it ia appropriate. Continuin9 problems in 
this regard will be cauae for exception• to the basic principle 
of advance notification. · 

Many of our 1tatute1 or re9ulation1 at~eady specify pro
cedures for advance notification of the State. The State/Federal 
agreement• are intended to aupplement these minimum requirements. 

2. Establiahment of a Consultative Proce11 

Advance notification 11 only an e11ential first 1tep and 
should not be con1trued aa the desired end result of theae 
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Sta1~e/Federal agreements. The process~s established should 
be consultative and should be designed to achieve the followi~g: 

a. Inspections 

Advance notice to States through sharing of lists of 
planned Federal inspections should be designed ao 
that State and Federal agencies can properly coordinate 
the scheduling of site inspections and facilitate 
joint or multi-media inspections as appropriate. 
This should generally be done for all programs whether 
or not tney are dele93ted, except for investigative 
inspections which would be jeopardized by this process . 

. ·· 
b. Enforceme·rit Actions 

Federal and State officials muat be able to keep one 
another current on the status of enforcement actions 
against noncomplying facilities. Regularly scheduled 
meetings or conference calls at which active and 
proposed caaes and inspection• are diacuased may 
achieve these purposes. 

3. Sharing Compliance and Enforcement. Information 

The Re9ion and State should diseu•s the need for a process 
to shai·e, aa much as practicable, inspection results, monitoring 
reports, evidence, includin9 testimony, where applicable for 
Federal and/or State enforcement proceedings. The Regions 
should also estaclish mechanism• for sharing with the States 
copies of reports generated with data aubmitted by the Regions 
and Sta·tes, incl°uding comparative data -- other States in the 
Region and acroaa Regiona. 

4. Dispute Resolution 

Th~ ~egion and State should agree in advance on a process 
for resolving diapute1, eapecially differences in interpretation 
of regulation• or pr09ram 9oal• aa they may affect resolution of 
in~ividual inat'Wnce• of noncompliance. As •tated in the policy 
on Performance-Baaed A•aistance, the purpose in layin9 out a 
process r,,y which iaauea can 'be surfaced quickly up tl'\e chain of 
command :Ln both t.he Regions and States is to ensure that 
signifiennt problems receive the prompt attention of man~;ers 
capable cit •olvin9 theae problems expeditiously. 

s. Publicizing Enforeemen~ Activities 

EPA has made commitments to account t'ublicly for it• 
com,lianc~ and enforcement pro9ram1. It is EPA'• policy to 
publieize all judicial enforcement action• and significant 
administrative ac~ions to both.encourage compliance and serve 
as a deterrent to noncompliance. 
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While State philo~ophies on these matters may v~ry, the 
Region and State should ~iscu~s opportunities f.~r joint nre~s 
rele~ses on enforcement ~ctions and public accounting of.bot~ 
State and Federal accomplishments in compli~nce ~nd enforceine~t. 

Discussions should address how and when t~1is coordinati~n 
would take place. Regions should consult ~ith the State on any 
enforcement related EPA press release or other media event 
whic~ affects the State. To the extent possible, the State 
should be given an opportunity to join in the press release or 
press conference if it has been involved in the underlying 
enforcement action. Further, EPA generated pre~s releases and 
public information reports should acknowledge and give creJit 
to relevant State a~tions and accomplishments when appro~riate. 

6. Publicly Reported Performance Data 

Regions should discuss with States mechanisms for en~uring 
the accuracy of data used to generate monthly, quarterly and/or 
annual reports on the statua of State and Fe~eral compliance 
and enforcement activities. Opportunities should be provided 
to verify the accuracy of the data with the Stat•• prior to 
transmittal to headquarters. Time constraints may be a real 
limitation on what can be acco~pli1hed, but it is imPl'rtant to 
establish appropriate checks and control points if we are to 
provi~e an accurate reflec~ion of our mutual accomplishments. 
If there are no data aecuract concerns, these mechanisms may 
not be needed. 



F. STATE REPORTING 

. This aectior1 revie'A's key repcrting and C'ecordlceeping 
requ1~ements for rnanage~"P.''\t d~tii and public reporting on 
compllance and •MEor 1:ement prograr.\ accomplishments. It also 
addresseli re ti\ te.1 reporting considerations Ruc\1 dS C'eoorting 
frequency and quality assurance. • 

l. Overview 

A atron9 and well manag-.~ national compliiince and enforce
merit program need• reliable performance inform.\tion on ~hich 
to judge succe~s and identify areas needing 1nanage~ant attentio~. 
n1e follo'A'ing ~Jtlines the reporting and record~eepin~ frame....,ork 
for monit~ring enforceinent and compliance program perfor1MncP.. 
The information will be u1ed bt the A~ency'a chief executives 
to manage EPA operations, and to convey our cou\bined Federal 
and State performance record to others 011t•i11e the Agency. 
This framework is limite<i in its application to information 
gathered tor management purpo•••· It ia not intended to 
apply to the environmental ~.\ta and reporting on a aource-by-source 
basis which i1 gathered ~o~tinely by the Agency fro~ Regions 
and St.\te!I under its source reporting progr-s1n:1 and on9oing 
operations. Th• framework ahoulJ serve as a atabl• 9uide to 
the national programs as they develop, in cooperation with 
the Regions and States, the meaaures and reporting re•11.1irements 
they will uae to aaaess performance in irnplementin9 nati~~~t 
co~~li~nce and enforcement pro9ra~1. 

Five measures of compliance and enforcement performance 
will be 1.1seJ foe reporting purpo1es, identified in ••C'}uence 
belo~. The first two meas1.1re compliance rea1.1lt1: (l) overall 
compliance rate for th• regulated comrnuni ty: and ( 2) correct i~:'\ 
of the .no1t significant violation•. Th• Agenct ia working 
diligentl~ to eatabliah c:lear and reli~ble indicators for 
these two meaaurea, rec:o9nizin9 th• desirability of managing 
b~sed a1 muc:h .. poeaible o~ reaulta. W1'\il• it is most 
desirable t.o find waye to ultimately •xamine the environmental 
benefits of COlllplianc:e and enforcement action1, i.e., pott~tion 
levels reduced, thi• will not be accomplished in the near 
term. 

The two c:omplianc:e re•ult.t rneaaures are aupplemente~, 
with ~1ree measures of enforcement activitys (3) inepec:tion 
levels as an indic~t~~ of th• reliability of compliance dat~ 
and ae an indicator of fielJ ~CQ1ence for deterrence purpose•; 
(4) formal adminiatrativ• enforcem•nt acti~~• undertaken: and 
(5) jurlicial r•ferrala and filed court cases, th• latter two 
measures of enforcement actlviti•• both 1ervin9 aa indic:Ators 
of er1 f:')t'Cel'l\ent •trength and the will to en force· 



In addition to the•e five t"1:!!'·1r"":.ing requirements, the 
Agency is introducing two new arP.as of recorci'<et!plriq require
mel"\f~s to aupport general management ov"'!rsight of the national 
enforcement effort: {l) aucce~s in neeting new management 
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mi lEis tones for rie fining timely and appropr i-'te er\ Eorcement 
action~ and (2) the l4vel of penal":.ies assessed and colleeted. 
Records snould be maintained ~y States and Regions for review 
during the course of the year and to support an ascunsment at 
the end of the year on how well the 49eneies have done and 
ho~ 1!ppropriate performance expeetatio~s ~ight best be defined. 

2. ~eported Measures of Performance 

Programs and Regions should ensure the first five ~easures 
of pe1rformance are required to be reported on a quarterly 
oa.s is: 

a .. compliance level• can be meaaured according t~ ~everal 
different approaches. National pro9ram guidance should 
describe the approach •ac:h ha• aeleeted as •nost appropriate 
\Jiven th• charact•ri1tica of it• program and re9ulat•d 
<:ommunity. Each pro9ram ahould, .\t a minimum, report 
i:ull physical compliance rat.ea and alao distinguiah 
1t1here relevant in reportin9 eompl iance levels between 
f1inal "physical" compliance (com{) liance with emias ion• 
limits) and "paper" complia~ce (violation of e~issions 
limits but following a compliances schedule). 

o. !rogr••• in Returnin~ Significant Violation• to comaliance: 
E~ch pro9ram in putting together its 9uidance shoul 
specifically define what it measure• as signific~l'\t 
v~olations~ Lists of sig~ificant violators should-be 
cclmpiled jointly 'by the Region and State. The Aqency has 
two indicators of performance in thi• area: one is a 
static meaaure of progress against a be9innin9-of-year 
backl~g of ai9nl!ic~nt violator• not yet brought int~ 
compliance. The aecond is a dynamic balance sheet ~~ic~ 
ad~a·to the beginning-of-year inventory any new significant 
vi:>lators ~• they are found and keepa a runninq tally of 
thl=>•• for .which a formal e'l for cement action was t.a'ken, 
th()•• w'hich were brouqht into compliance, or those w'hieh 
reinaiPl, pending enforcement act.ion. 

ta<:h pr09ram should also l\ntie\.!'ate bein9 required to set 
qu~rterly t4r9et.1 for reduction ot its be9innin9-o~-1e~~ 
backlog of ai9nific~~t violator•. Targets will be set 
for States ~nd Regions on the baaia of either returning 
the violator to compliance or taking a formal enforcement 
action whic:l'l will lead to expeditiou1 phyaieal (full) 
com,pliance. ReportinlJ of pro9reaa against signific:ant 
violations will be 1et on the ba•i• of these 1ame two 
cat~9ories of response. I~ developing it• 9uidanc:e~ e~ch 
pro9rarn should specify the types of enforcement ~Ctl.ons. .. 
which qualify as havin; taken "a formal e~force11lent ~c~.t)"':. 
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c: In•~!etio~s are condu~ted for many purposes, including 
con 1rmat1on of compliance levels. Reportin9 on 
inspectiona has been a long atanding practice. Regions 
and States should b~ asked to provide speeifie quarterly 
commitm•nts and reporting on the number of inspections 
to be conducted. Where pro9ram1 have broken Jown inspection 
reporting into different clasaea to reflect the different 
purpoaes, for example, sampling inspections, "walk-through," 
or reeo:ds check inspections, thia reporting is expected 
to continue. Each program, aa it draws up it• guidance, 
should be a1 clear and specific as poeaible in defining 
the differe~t categories of inspection activity to be 
reported. 

~. Formal admini1trative enforcement aetiona will be reported 
as the critical indicator o! the level o! adminiatrative 
enforcement activity being carried on by environmental 
enforcement agenei••· It ia not our intention to provide 
a comprehensive reporting of all aetiona, both informal 
and formal, being taken to ••cure compliance. At the 
same time, it i• reeo9nized that there are many different 
informal technique• used which succeed in getting sources 
to return to compliance. What i• •ought here 11 a 
telling indicator which will keep reporting aa clear 
cut and unburdensome aa possible. 

In preparinq it• guidance each program 1hould li1t the 
specific actions to be included under thi1 reportinq 
area. Each program 1hould be guided by the eharaeteristies 
of a formal administrative actio~ aet forth in Section 
B on "Timely and Appropriate Enforcement Action." For 
proqrams wit~out formal adminiatrative authority, auch 
as Drinking Water, other surrogate mea1ure1 1hould be 
defined. 

e. Judicial Action• i• an area where there ha• been a long 
s~andin9 practice of Federal reporting with no corresponding 
Stat• data. Commenaurate with current reporting practice• 
within EPA, the number of State civil referral• and 
filed ca•'i will now be reported. We will also now 
include criminal judicial actiona. Th••• ahould be 
reported •• a 1eparate cl••• and be counted only after 
they are filed in court in recognition of their sen1itive 
nature. 

J. Recordkeepin9 for Performance Mea1urement 

There are two performance area• for which Stat•• and 
Re9ion1 will be a•~•d to retain acce11ibl• record• and 
aumrnary data1 (l) timelin••• and appropriaten••• of re1pon1e 
to violations: and (2) penalti••· Th••• categori•• of 
information will be eonaidered for future development •• 
mea•ures for poaaibl• inclusion in the A9eney•1 mana9ement 
and reportinq 1ystema. 
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a. Timeliness a~d appropriatenes~ of St~te and Federal 
response to viola~ions is the principal su~ject 0f 
new guidance being developed by each program. 
~dministering a9encid~ need to ensure that adequate 
tracking systems ~re in place to assess the timeline~~ 
and appropriateness of actio~s on an on9oin9 basis. 
!mptement~tion of timely and appro~ri~t~ criteria 
should also be closely monitoreil to ensurl! that sources 
subj~ct to the guidance are properly iJenti!ied and 
~ade part of the covered univers•· The Pro9ram Offiees, 
in corqu:tion with the Re9 ions, are expected to report. 
~eriod~cally on both EP~'s and the ~t~tes' performance 
in meeting the timely and appropriate criteria and to 
£H!riodically reassess the cri.terii1. A.s programs gai:"\ 
eicperienee, they ahould consider whether '0 t imel iness" 
should be measured quantit•tively as a performance 
1ccountability ~easure or qualitativelt through program 
audits. 

o. Penalty programs are •••ential to the effective working 
of an environmental enforcement program. Sufficient 
~oewnentation needs to be kept to enabl• the Re9ion 
to evaluate whether the State obtained a penalty 
where appropriate, the State's rationale for the penalt~, 
and, where appropriat4, a calcul~tion of any economic • 
benefit. of noncompliance gained by t~e violator. 
Records need to be kept of the number and amount of 
penalties issued by State and Federal program off ie•s 
regularly assessing per\altiee, both those assessed an·~ 
eollecteJ. These records and summary data should be 
available for review at the ti~• of annual progra~ 
audits' and, in the ~v~nt of information requests bf 
external groups, on the extent of penalties assessed 
at any point in time. Each program off ice in preparing 
its 9uida~ce should specifi~ally address the neeJ for 
recordkoeping on penalties • 
. 

~ire Improvements in Enforcement Management Informatio~ 
Sy st~ -

EPA, is working t.o fill the gaps in its current enforce1nent 
managernet\t information and i1 developing a 9u ide to State an,, 
naeional pr09ram manager• in setting priorities for fut~re 
1es ign cu1d development work on these syste"!\S · 

In the near term, EPA is exploring ways to use the current 
management systeins to b•tter reinforce timely and appr.,pri~t~ 
enforceinEJnt rl!"t><lnae a.nd tollow-throu9h on enfor<:•1nent actlOl'\s • 
Er>.~ Proqn1m Off ices, in consul tu:.iol'\ with Reg ions and States, 
should develop ways to better ~•~•ure ~nd repor~ on timeliness 
of en fo~ "'.'eme1't o\Ctions. The focus for fol low•throu9lo\ will 'or! 
on trac~~~9 compliance with EP~ consent decrees an~ admin~str~tiv~ 
or1er•· ;;tate follow-through wilt he p~rt of general regl.onat 
''versight. 
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Other potential enforcement management inrlicators, such as 
the deterrence effects of enforcement, the quality of enforce~e~~ 
~ctions, an extended com~lianc-. picture, and overall environme~~~: 
results of enforcement actions, are longer ter1n issues to be 
c~nsidered after th• near-term issues ar~ addressed. 

5. ~eportin9 Conaiderations 

There are three areas for special consideration by the 
programs aa they put together their g~idance on reporting 
requirements: 

a.. 

b. 

c. 

Quality~assurance and quality control of reported data 
i~ essential as these are the critic~l indicators of 
program performance which will be uaed in making program 
man~gement decision• of priority, reaource levels, and 
direction. This information ~u•t be aa reliable as 
p~1sible. Quality aa1urance and quality control of data 
encompasses three type• of activitie• including: (1) 
setting up initial reporting procedures: (2) building in 
information review and confirmation loop1: and (3) 
conducting routine audita and reviews of reports and 
reporting ayatema. Each proqram in preparinq its guidance 
ahould describe the 1afeguard1 it uae1 in its reporting, 
review and confirmation procedure•, and describe the _ 
audit protocol• it will use to enaure the reliability of 
enforcement and compliance data. 

The fretuency of formal reportinq •hould be done on a 
quarter y basis unless there ia a 1pecific performance 
problem in a State or compelling program need for more 
frequent (e.g., monthly) reporting, which may be necessary 
on an interim basis due either to their newness or their 
importance. A quarterly reporting frequency is desig~ed 
for oversight purpoaea. It is not designed to provide 
for "real timeM information, that is, instant access to 
information on the status of a case. However, it is 
anticipated that formal reporting will b• aupplemented 
with more frequent informal communicationa, auch as 
month~ conference calla, between th• Regions and States 
on the progre11 of key ca••• of concern. 

ral faeilit com lianee data should be reported as 
o eac program s reporting measures and commitment•. 

le9ion1 may also request States to 'provide additi~nal 
information on Federal facilities compliance status, 1~ 
needed, and if mutual agreernent can be reached, •• part .-,f 
the Enforcement Agreements process. 



APPENDIX A: ANNUAL PRIOPITIES ANO PROGR.A~ G~IDA~CES 

Annual Prioritiea for Implementing Agreements 

FY 1985: Given the enormity of the task in the first year, 
3 priorities were established: 

• definin9 expectations for timely and appropriate 
enforcement action: 

• establishing protocols for advance notification 
and consultation: and 

·~reporting State data. 

FY 1986: Building on the FY 1995 proceaa, three areas were 
emphasized: 

• expanding the scope of the agreements process to 
cover ell delegable program•: 

• adapti1;0 national guidance to State-specific 
circumstances: and 

• ensuring a conetructive proce•• for reaching 
agreement. 

FY 1987: Continuing to refine the approach•• and working -
rel~tionship• with the State•, three area• are 
to ce emphasized: 

• improving the implementation and monitoring of 
timely and appropriate enforcement reaponae with 
particular emphasis on improving the uae of 
penalty authorities: 

• improving the involvement of State Attorneys 
General (or other appropriate legal staff) in 
the agreement• proce•s: and 

• implementing the revi••d Federal Facilities 
Compliance Strategy. 
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UNITED STA TES ENVIRONMENT AL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

oma °' El'IPO•CIMUIT 
4ND COMPLIANCl 

MOMITO..INO 

Form of Settlement of Civil Ju?~ial Cases 
Courtney M. Prie/I ___ .:.;...-~~ 
Assistant Admini~or Enforcement 

and Compliance Monitoring (LE-133) 

Regional Counsels 
Associate Enforcement Counsels 

This memorandum.is intended to confirm the Agency's 
general policy regarding the form of settlement of civil 
judicial enforcement cases. The need for a statement of Agency 
policy on the form of settlement recently arose because a caae 
had been settled without a consent decree, and the defendant 
later refused to abide by the terms of the informal settlement. 
In order to make sure that the problem does not recur, OECM ia 
reducing this policy to writing. 

Agency policy is that after a complaint is filed, all civil 
judicial cases should be settled only (1) by consent decree, or 
(2) where appropriate, by a stipulation of dismissal. Thia 
second approach should be utilized only when the settlement 
requires payment of a penalty, and the penalty has been paid in 
tull at the time of settlement. In such cases, the continued 
jurisdiction provided by a consent decree i• not needed or 
required. This form of settlement policy is the eatabliahe~ 
practice of the Department of Justice, and all EPA enforeeme~t 
attorneys should continue to abide by it. 

Extraordinary and compelling circumstances may arise vhen 
EPA, in consultation with DOJ, might wish to settle a case with
out the use of a consent decree or a stipulation of diamiaaal. 
If such a situation arises, then the involved Agency attorneys 
should obtain my advance concurrence before representing to 
the defendants any willingness to settle a case without either 
a consent decree or stipulation of dismissal. 
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Regardless of which form of settlement is used, a copy of 
the settlement documents should be provided to the Docket Control 
Off ice following my concurrence in the settlement so that the 
appropriate data can be entered. 

cc: F~ Henry Habicht, II 
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{~iu l UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

... .,. .. l WASHINGTON, O.C. 20460 
,.~(~" 

SEP I 6 1985 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Enforcement Document Release Guidelines 

Courtney M. Price~~-R .. :_ 
Assistant Administrator for Enforcement 

and Compliance Monitoring 

Assistant Administrators 
General Counsel 
Inspector General 
Associate Administrators 
Regional Administrators 
Regional Counsels 

OFFICE OF 
ENFORCEMENT .tlND 

COMPLIANCE MONITORING 

Attached are the Agency's new •Enforcement Document Release 
Guidelines•. These Guidelines will provide Agency-wide consis
tency in the release of enforcement related documents. At the 
same time, they are designed to release as much information as 
possible to the public while still satisfying the Agency's 
legal obligations and maintaining its enforcement program. 

Accordingly, the Guidelines will assist program personnel 
and enforcement attorneys in their decisions to withhold or 
release enforcement documents requested by the public. As 
indicated in the document, most of these decisions will be made 
in response to FOIA requests. Nevertheless, it is important to 
emphasize that all decisions for the release of any enforcement 
document should be made on a case by case basis. If there are 
any questions, the case attorney, the Regional Counsel, or an 
OECM attorney should be consulted. 

Questions regarding these Guidelines, should be addressed 
to Bill Quinby of my staff. He may be reached at FTS 475-8781. 

cc: Associate Enforcement Counsels 
Program Enforcement Off ice Directors 
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I. Purpose 

The purpose of this memorandum is to provide interpretive 

guidelines for releasing EPA enforcement related documents to 

the public in situations when the law provides discretion. The 

Agency seeks to enhance national consistency in the release of 

Agency documents by providing these guidelines to enforcement 

attorneys and program personnel. Such consistency will promote 

fairness to all public interests and ensure that EPA meets its 

legal responsibilities while protecting the effectiveness of the 
• 

enforcement program. 

This memorandum is intended to provide general guidelines. 

The decision to release a particular document may vary, depending 

on the type of document, function of the document in the Agency 

process, and the status of that process. The memorandum seeks 

to articulate the common principles which can be applied to 

situations in which release decisions must be made. Each program 

off ice can tailor these guidelines to meet its individual statu-

tory and programmatic needs. If the law provides EPA with the 

discretion to release documents, these guidelines will assist 

Agency personnel in their case by case determinations. 

Agency personnel should always contact the appropriate case 

attorn·ey before releasing documents relating to enforcement 

activities. Notifying the appropriate enforcement attorney is 

important because of the possible impact on potential or pending 

enforcement actions and the changing case law related to document 

release. All decisions for the release of any enforcement document 



-2-

should be made on a case by case basis, taking into account the 

guidelines set out in this memorandum. 

II. Goal 

The EPA recognizes that an effective enforcement program is 

essential to the Agency's overall mission of protecting the 

envirc)nment. EPA will release as much information as possible to 
.,, 

the public consistent with satisfying legal obligations while 

still maintaining its enforcement program. The Agency will 

satisfy all statutory requirements to release or withhold docu

ments. If the Agency has discretion to release documents, it 

should general.ly release the documents, or portions thereof, 

unless such release will interfere with the effectiveness of 

its enforcement effort.· 

III. Scope 

The guidelines apply to any type of enforcement document, 

and include written information, material recorded on magnetic 

tape, material contained in a computer, video tape, film, etc. 

These guidelines apply whether or not there has been a specific 

request for the document. 

The document must be an Agency record. A document is 

considered an EPA record if it has some or all of the following 

characteristics: it was produced in the context of Agency work; 
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i ts creation or physical possession arose within established 

Agency procedures, and/or it was distributed to others, including 

the file. Generally, if a document is within the custody and the 

control of the Agency, it is considered an Agency record. Personal 

notes, message slips, appointment calendars, etc., of an Agency 

staff member may not be an EPA record if they were not circulated 

to or used by other EPA employees, were unrelated or only partially 

related to EPA activities, or were used only to jog the memory of 

the author. Bureau of National Affairs v. u.s Department of 

Justice 742 F.2d 1484 (O.C. Cir. 1984). 

Although the focus of the memorandum is on the release of 

documents, the ·import of this guidance pertains to information 

contained within documents. In most cases, after EPA determines 

that it will withhold certain information, the Agency will make 

reasonable efforts to segregate out those portions of documents 

which can be released. In addition, the principles in the 

guidance are applicable to the release of information during 

oral communications with persons outside the Agency. 

This guidance does not attempt to address in any detail how 

or when EPA will release documents requested under the Federal 

Rules of Procedure during civil and criminal litigation. The 

release of documents pursuant to discovery proceedings during 

litigation will depend on the issues being litigated and the 

strategy employed. Any request for documents outside. of estab

lished discovery procedures that relate to potential or pending 

civil and criminal litigation should be brought to the attention 

of the case attorney. 
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T~ is guidance also does not apply to requests for information 

receivt~d from Congressional committees or subcommittees. For 

guidance on handling such requests, Agency personnel should con

sult previously issued policy statements which are specific to 

Congressional inquiries, Memoranda of Understanding which EPA 

has entered into with several committees, and OECM's Congressional 

Liaison Officer in coordination with the Office of External Affairs 

and, when appropriate, with the Office of General Counsel. 

IV. General Principles 

There are a number of statutes, regulations and rules of pro

cedure which place constraints on the Agency's discretion in 

releasing enforcement documents to the public. These statutes 

include: the Administrative Procedure Act, (APA); the Freedom 

of Information Act (FOIA) which is included in the APA, and 

requires publication and release of certain Agency documents; 

the Privacy Act which prohibits release of certain information 

pertaini~g to individuals; and various environmental statut~s 

which prohibit release of trade secrets and mandate release of 

certain pollution data. Other rules of procedure, such as Rule 6 

of the Federal Rules of Criminal Procedure, require safeguarding 

grand jury material. The EPA has promulgated regulations which 

implement FOIA and state Agency policy on how it will use its 

discretion to release information in certain eases. These 

statutes and regulations are described more fully in the Appendix 

(page 24). 



-s-
Congress has required that agencies release all requested 

records unless FOIA provides a specific exemption authorizing 

the withholding of those records. This guidance is based in large 

part on whether specific documents fall within one of the exemp

tions from mandatory disclosure. If a document fits within 

one or more of the exemptions that are discretionary under EPA's 

regulations (exemptions b(2), b(S) and b(7)), the Agency's 

decision to release a document should be determined on a case 

by case basis. The EPA should consider releasing the document 

if no important purpose w.puld be served by withholding it. 

Generally, once EPA releases a document, it may not later 

withhold the document unless the Agency can show: 1) that it was 

disclosed under explicitly limited and controlled_ conditions, and 

2) that EPA prese~ved the rationale for the privilege established 

in the exemption. An unauthorized leak of a document does not 

necessarily waive an EPA privilege. 

On occasion, a party already engaged in an administrative 

enforcement proceeding or litigation with the Agency may use 

FOIA to enhance, replace, or otherwise modify the discovery 

rules. These rules are traditionally available under the 

Federal Rules of Civil Procedure, Federal Rules of Criminal 

Procedure, discovery rules of other Federal courts and normal 

Agency discovery procedures. Whether or not there is an estab

lished administrative discovery procedure (e.g., the consoli

dated rules of practice found in 40 C.F.R. Sections 22.01 et 

seg.) the Agency may consider withholding documents where a 

privilege exists to withhold the document under a FOIA exemption. 
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For example, EPA is able to withhold investigatory records 

compf.led for law enforcement purposes the release of which would 

gener'ally interfere with a prospective or pending enforcement 

proceeding under exemption 7(A) of FOIA. Investigatory records 

(files) were defined originally by Congress as •related to enforce-

ment of all kinds of laws, labor and securities laws as well as 

criminal laws. This would include files prepared in connection 

with related Goverrune.,r,tt litigation and adjudicative proceedings." 

H.R. Rep. No. 1497, 89th Cong., 2d sess. 11 (1966). Expressed 

another way, the information must be compiled for a demonstrated 

law en:Eorcement purpose within the Agency's enforcement authority, 

or gathered in the good faith belief that the prospective defendant 

might violate or has violated federal law. This is in contrast 

to information gathered for rou~ine regulatory purposes· or from 

customary compliance monitoring. However, an evaluation is still 

necessary to determine whether the release of a document will 

interfere with an investigation. 

E~emption 7 of FOIA contains five additional withholding 

privileges for investigatory records which EPA will less fre-

quently encounter in an administrative, civil or criminal 

enforcem1:!nt context. They are documents whose release would 

result in at least one of the following five consequences: 

7(B) deprive a person of a right to a fair 
trial or an impartial adjudication, 

7(C) constitute an unwarranted invasion of 
personal privacy, 

7(0) disclose the identity of a confidential 
source, 
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7(E) disclose investigative techniques and 
procedures, 

7(F) endanger the life or physical safety of 
law enforcement personnel. 

EPA will not provide any person with exempt documents the 

release of which would harm a case in litigation. Nevertheless, 

the Agency must respond to any FOIA request on a case by case 

basis. Aqency personnel, including the appropriate attorney, 

should first determine whether an exemption applies. If an 

exemption does apply, the Agency may withhold the document, or 

at its discretion, release it to the requesting party. If an 
• 

P.xemption does not apply, EPA must release the document. Under 

FOIA, a party's rights are neither enhanced nor diminished by 

his or her status as a private litigant. NLRB v. Robbins Tire 

and Rubber Co. 437 US 214 (1978). 

Various policy memoranda explain the need to segregate and 

secure those documents related to criminal investigations and 

enforcement activity (e.g., a Memorandum from the Assistant 

Administrator dated January 7, 1985, entitled "Functions and 

.General Operating Procedures for the Criminal Enforcement 

Program"). EPA personnel should follow such guidance to prevent 

the release of documents related to criminal proceedings. This 

Document Release guidance is consistent with existing procedures 

and, as a general matter, is app1icn.ble to documents related 

both to criminal and civil enforcement activity. 

v. Releasing General Enforcement Documents 

A. Enforcement Policy Document 

These documents generally instruct Agency staff on how EPA 

will conduct its enforcement activities. Examples include a 
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Memoran~ um from the Administrator dated September 20, 1982, on 

enforcement action against stationary air sources which will 

not be :Ln compliance by December 31, 1982, and a Memorandum from 

the Assf.stant Administrator for Air, Noise and Radiation dated 

Septemb€r 15, 1982, on issuing notices of violation under the 

Clean Air Act. 

EPA will release to the public those documents containing 

final enforcement policy. Such documents are signed by at least 

a Diviso~ Director or equivalent. This policy is consistent 

with the Agency's objective of informing the public about how it 

conducts business. 

Even if documents contain predecisional or deliberative 

information, EPA will not necessarily withhold such documents or 

portions :of them under FOIA exemption 5. The Agency will withhold 

those.doc1Jments only if an important purpose would.be served by so 

doing. An important purpose for withholding might be found where 

release would be likely in the future to inhibit honest and frank 

communications necessary to effective policy making or might 

inaccurately reflect or prematurely reveal the views of the Agency. 

such predecisional documents include draft copies which are often 

circulated within the Agency for review and comment, documents 

which disctJss recommendations and options for the establishment 

of enforcer:ient policy, and documents which transmit them if such 

documents reveal content. These documents play an integral part 

in deve loprr.;ent of fin al enforcement pol icy. 

A waiver of this deliberative process privilege can occur, 

as in other contexts, if EPA distributes a document outside the 
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Fede ra l government. Nevertheless, if the Agency can show that 

the disclosure was limited and controlled, waiver may not apply. 

For example, disclosure to a state agency may re$ult in waiver 

unless the responsible off ice has determined that state comment 

is important to the Agency decision-making process and has taken 

steps to ensure that the state will keep the distributed draft 

confidential (e.g., transmittal of the draft with a cover letter 

explaining the need for limited distribution, numbering the docu

ments sequentially, and requesting that all copies be returned to 

EPA after &tate comment). 

B. Enforcement Strategic Planning 

These documents relate to enforcement initiatives and 

strategies which the Agency develops to ensure that sources 

comply with environmental statutes and regulations. An example 

is a guidance Memorandum from the Assistant Administrator for 

Solid Waste and Emergency Response dated June 18, 1982, which 

broadly describes fiscal year 1983 RCRA permit and inspection 

numbers. Agency personnel should release documents which pertain 

to a broad class of sources, but withhold documents which are so 

specific that an individual source could use the information to 

circumvent EPA enforcement activity. 

For example, final Agency documents detailing enforcement 

expenditures for compliance inspections during a fiscal year are 

documents which EPA should release to the public. On the other 

hand, EPA should consider withholding documents, or portions 

thereof, specifically detailing the projected inspection of 

enforcement targets in various metropolitan areas. These 
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documents are primarily intended for internal use and their re-

lease could enable a source to circumvent environmental statutes 

and regulations. This rationale will likely be available only in 

the narrow context of detailed regional plans to implement a 

specific enforcement effort. If the document is not an investi-

gative record associated with a specific enforcement case, EPA 

may be able to apply exemption 2 of FOIA. This exemption relates 
~ .. ,,. 

to docuinents involved with internal agency personnel rules and 

practic<!s. The case law has extended the exemption to certain 

predominantly intP.rnal documents, the release of which would 

significantly risk circumvention of agency regulations or statutes. 

Crooker v. Bureau of Alcohol, Tobacco and Firearms, 670 F.2d 1051, 

1074 (D.C. Cir. 1981). Of course, a regional plan that is in the 

form of <i recommendation rather than a final agency policy could 

also be withheld under exemption S's deliberative process 

privileg~. 

c. Management/Administrative 

These documents relate to the day-to-day operation and 

management of the Agency. An example is a Memorandum from the 

Associate Administrator and General Counsel dated November 28, 

1983, which explains the requirement for clearance of significant 

enforcement pleadings. 

Although the Agency has discretion to withhold internal 

personnel rules and routine management documents under FOIA 

exemption .2, EPA will generally release these documents unless 

their rele11se would interfere with Agency operations. The 
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release of most final documents related to routine budget matters 

and internal Agency management will not interfere with overall 

Aqency activities. If the program office responsible for such 

operations considers that a release would interfere with Agency 

operations, it may withhold the documents under exemption 2 of 

FOIA. Instances of interference are rare, and consultation with 

the off ice of General Counsel or Regional Counsel is recommended 

in such cases. 

EPA can also withhold documents containing preliminary 

enfo~cement budget information if their release would interfere 

with the frank exchange of ideas prior to final budget decisions. 

These documents may be exempted from disclosure under exemption s. 
D. Deliberative Support Documents 

These documents accompany other enforcement documents. They 

include certain transmittal memos, memos containing recommendations, 

evaluation of enforcement options, suggestions, analyses, etc., 

related to general enforcement matters. 

In most cases, E·PA will use its discretion to release doc-

uments which are predecisional intra- and interagency documents, 

unless such production would cause harm to the enforcement process. 

The rationale for retention includes the protection of open and 

frank discussion of enforcement options. The Agency can withhold 

the deliberative portions of such requested documents under 

exemption 5 of FOIA.~/ 

1/ "Guidance for Assertion of Deliberative Process Privilege• 
Issued by the Administrator, October 3, 1984: and memorandum 
from acting General Counsel, same subject, issued April 22, 198$.30 
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~. Reference Files 

~~hese are materials that enforcement personnel use for 

assistance in performing general Agency business. They include 

technical files, sample forms, etc. Generally, EPA will make 

reference documents available to the public with the exception 

of materials which EPA employees own and materials published by 

non-federal organizations which already are readily available 

from otther sources. (See 40 C.F.R. S2.100(b) for definition of 

agency record.) 

F. Documents Containing Attorney-Client Communica·c.ions 

These documents which are not necessarily case specific 

contain communications made in confidence between Agency staff 

and attorneys for the purpose of obtaining or providing legal 

advice .related to EPA matters in which the "client" is authorized 

to act. 

EPJ\ legal personnel will not disclose, without the client's 

consent, communications made in confidence to or from an Agency 

attor~ey for the purpose of obtaining or providing legal advice 

related to an EPA matter. EPA may withhold documents containing 

such inf,ormation, if drafted by the client or the attorney. Also 

in order to protect the inadvertent disclosure of the client's 

conf ident:ial factual inf orma ti on it may withhold documents whether 

or not the communication is made in the context of litigation. 

The documents may be exempted from disclosure under the attorney

c lient privilege inciuded in exemption 5. Mead Data Control v. 

U.S. Department of the Air Force, 566 F.2d 242 (D.C. Cir. 1971}. 
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There are instances when the Agency may choose not to claim 

this privilege and therefore will release documents containing 

these communications. For example, EPA will release the docu

ments if the program personnel do not consider the factual 

information confidential either at the time it is communicated 

or subsequently thereto. If EPA wants to withhold documents, 

it should be prepared to demonstrate that the program client 

expected confidentiality. Personnel making intra-regional com

munications between a program office and a Regional Counsel's 

off ice should be sensitive to the fact that the communications 

may be confidential and not available for disclosure at a later 

date. For exa~ple, the document may be stamped. •confidential, 

not for release under FOIA" thus limiting distributi?n only to 

the EPA personnel who need to know and are authorized to act for 

EPA on the particular matter. EPA should release documents in 

which the attorney is only stating general Agency policy or if 

the advice is later adopted as Agency policy. EPA should consider 

release of documents, or portions thereof, containing attorney

client communications if the release would not harm future frank 

exchanges between Agency staff and its attorneys. 

VI. Releasing Case-Specific Documents 

A. Case Files 

In General 

Documents in case files contain legal and/or technical 

information related to a specific case or party. Case files are 

frequently located in a number of offices, including offices 
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that conduct field investigations, perform technical evaluations, 

or pi::-ovide legal assistance. 

Case file documents accumulate at these separate off ices 

during different stages in the enforcement process (e.g., while 

EPA is investigating a party, while EPA is initiating an ad.mini-

strative enforcement action, or after EPA issues a formal enforce-

ment document)o Whether EPA will release the information may 
. :,, 

depend on the stage of the enforcement activity. Release is 

generctlly appropriate when the party is in compliance with the 

law or the compliance status is unknown. Documents containing 

technical information related to the party's routine compliance 

monitoring or tracking are available to the public or to poten-

tially responsible parties in CERCLA litigation. 

Once EPA identifies a potential violation, it may withhold 

investigatory documents in order to prevent interference with 

any potential or pending enforcement proceeding. In such cases, 

EPA should withhold the documents to prevent harm to any potential 

enforce::nent action which may occur by the premature release of 

evidenc1! or information.. If EPA wants to wi thholC! the documents, 

it has the burden of demonstrating the potential harm to an 

enforcement proceeding. This decision should be made on a case 

by case basis. EPA would be able to withhold these requested 

documents under exemption 7(A) of FOIA. NLRB v. Robbins Tire and 

Rubber C~., 437 U.S. 214 (1978). 

In r,1any cases, the Agency will use its discretion and release 

investigatory data. This policy (with the exception of criminal 

investigations) serves the useful purposes of helping a source 
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ident ify the environmental problem, allowing the source to comment 

on the accuracy of EPA factual findings, and informing the public 

of the extent of the environmental problem. 

In other instances the Agency will consider withholding of 

investigatory documents. The .further the Agency proceeds in any 

enforcement action or the more data the Agency interprets, the 

more reluctant it will be to use its discretion and release 

documents without a mutual document .exchange with the source. 

The Agency will also be reluctant to release investigatory 

findings where adequate quality assurance checks have not been 

made, and the release of the findings could interfere with the 

enforcement ac~ivity. Finally, the nece~sity to protect confi

dential information, and the greater need to maintain secrecy in 

criminal investigations provide valid reasons for the Agency to 

retain documents. Agency personnel should always discuss 

investigatory documents which relate to enforcement activity 

with the case attorney, the Regional Counsel or an OECM attorney 

prior to the release decision. 

Once an enforcement action is concluded, EPA will be mo~e 

willing to release investigatory documents because their release 

is less likely to interfere with an enforcement proceeding. 

Nevertheless, if their disclosure would interfere with other 

similar or related proceedings, reveal the identify of informers, 

or if other exemption 7 privileges still apply, EPA may withhold 

the documents. 

Case files may contain information in documents which a com

pany considers confidential business information. As discussed 
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in the Appendix, part o, EPA is statutorily prohibited from 

releasing confidential business information. 

Attorney Work Product And Attorney-Client Materials 

Other types of documents which EPA may withhold are those 

prepared by, for, or at the request of an attorney in anticipa

tion of litigation. The courts allow EPA to withhold such 

attorney work product documents in order to create a zone of 

privacy around the attorney to protect the adversarial process. 

Hickman v. Taylor, 329 u.s. 495 (1947). While EPA may withhold 

such documents under exemption S, it may make a discretionary 

release of the documents. In such a case, the Agency staff, 

including the attorney, would determine on a case by case basis 

that the release would not result in harm to the attorney's 

ability to operate freely in litigation. In order for EPA to 

withhold a document under the attorney work product privilege, 

the document must have been prepared at the time when there 

was some articulable violation. Litigation need not have been 

pending; however, there should be some prospect of litigation, 

either administrative or judicial. 

Specific types of documents which may be protectable as 

attorney work products and which EPA may choose not to release 

are: 

0 

0 

Investigative reports prepared by field 
investigators under the general direction 
of attorneys to verify further a viola
tion, and which would be relied upon by a 
reviewing attorney; 

Documents prepared at the request of 
technical staff working with attorneys 
in anticipation of, or preparing for~ an 
administrative hearing or litigation; 
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0 

0 

0 

0 

0 
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Reports prepared by consultants under 
direction of attorneys to assist attorneys 
in preparation for litigation; 

Reports from experts prepared under direction 
of attorneys which organize and summarize the 
evidence for a particular enforcement action; 

Attorney-prepared factual synopses of, and 
opinions·on, a particular case; 

Attorney notes summarizing the facts and 
observations on the evidence; 

Attorney notes of conversations with program 
personnel, company representatives, etc.; and, 

Witness interviews conducted by attorneys or 
employees working on their behalf. 

Below are examples of documents which may not be protected as 

attorney work products, but could be protected as investigatory 

records if they meet the .requirements of exemption 7: 

0 

0 

Routine investigatory reports gathered 
during regular compliance monitoring; and, 

Verbatim witness reports and statements. 

Whether or not a document is an attorney work product will 

depend on a case by case review of the document in the context of 

the particular enforcement activity. Even if the attorney work 

product privilege does not apply, other exemptions, s~ch as for 

investigatory records (exemption 7), may permit the Agency to 

withhold the document. 

Case files may also contain documents with attorney-client 

communications. EPA policy related to attorney-client documents 

is discussed above on pages 12 - 13 in the context of general 

documents. 
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Settlement Documents 

In negotiating a settlement of an enforcement action, EPA 

will frequently exchange draft settlement terms with the opposing 

party. These terms are often embodied in a draft administrative 

or judicial order. The drafts facilitate Agency consideration 

of settlement. 

The law on whether an agency may withhold settlement docu-
/ 

·:,, 

ments under exemption ·s of FOIA is currently unresolved. If 

there is the likelihood that non-parties will .;aquest settlement 

documents during litigation, the lead counsel should consider 

seeking a protective order. Or at the minimum he should seek a 

stipulation betwe~n parties that they will not release the 

settlement documents. Although in this latter case, the stipu

lation would nQt negate EPA's obligation to honor a FOIA request, 

insofar as it is valid. 

In all such settlement situations, even if no protective 

order or stipulation exists at the time of a request under FOIA, 

EPA may consider withholding such documents under the theory 

that review and comments are necessary for intra-agency review 

of the settlement (exemption 5). However, before such records 

are withheld, consultation with the Office of General Counsel or 

Regional Counsel is recommended in view of the unsettled law in 

this area.. Any transmittal of settlement documents to an opposing 

party should explain that the Agency expects that party to keep 

~he documents confidential. It should also contain language indi-

eating that the limited dissemination is only intended to help the 

Agency decide whether the settlement is appropriate. 
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The above guidance is consistent with the Agency goal of 

providing for public participation in the litigation settlement 

process. If a non-party feels that it needs to protect its 

interests in particular litigation, the non-party may seek 

intervention in a civil suit. Depending upon the scope of 

intervention permitted by the Court, the party-intervenor may 

participate in resolving the litigation by reviewing a negotiated 

. order or even participating in the negotiations. In addition, 

the Department of Justice will notify the public in the Federal 

Register of any proposed judicial consent decree. The public 

will then have the opportunity to comment on the decree before it 

becomes final. 

Other Documents 

Other documents which may be located in case files are law 

enforcement documents which discuss unique investigative techni

ques not generally known outside the government. EPA need not 

disclose such documents when they describe specific investigatory 

techniques employed to detect violations or report on techniques 

for a particular investigation (e.g., a docume~t which lists 

those particular facts which a field investigator will examine 

during the inspection of a narrow class of sources). EPA should 

not disclose such documents if the release of the document could 

assist a potential target of investigation in avoiding EPA's 

detection of an existing violation. EPA is able to withhold 

·these requested documents under exemption 7(E) of FOIA. 

Document retention should not.extend to routine pro~edures 
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alreadl' known to the public, such as common scientific tests, 

technic:al reports which discuss indicators of compliance, 

and methods for interviewing witnesses. 

EPA will generally release to the public enforcement docu

ments which it issues to sources during formal enforcement 

actions (other than pre-final settlement documents). Examples 

of such documents include notices of violation under the Clean 

Air Act, administrative orders, and pleadings which are filed 

with an administrative hearing of ~icer or court. Since the 

decision in Cohen v. EPA, 575 F. Supp. 425 (O.o.c. 1983), EPA 

has decic\ed to release, except in very limited circumstances, 

the names of potentially responsible parties for hazardous waste 

site clean~up in response to FOIA requests. EPA will enter the 

names into the data base of a computer system and will provide 

requesters1 with a list of potentially responsible parties who 

have received notice letters. (See Memorandum from Gene A. 

Lucero, Di:C"ector of the Office of waste Programs Enforcement to 

Waste Management Division Directors dated December 9, 1983.) 

Docum~mts may be in enforcement files which relate to how 

EPA should use its enforcement discretion to prosecute a particular 

polluter. As a general matter, EPA need not release such documents 

if to·do so would cause harm to the enforcement process. The 

EPA is able to withhold these documents, if predecisional, because 

under exemption 5 they would compromise the deliberative process 

1)f the Agency, as attorney work product, and/or as attorney-client 

privileged. In addition, they may be withheld if they are investi-

gatory docum<mts, the release of which would interfere with a 
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potential or pending enforcement action (exemption 7(A)). EPA 

will release documents containing general enforcement discretion 

policy statements, unless it is clear that their release would 

interfere with enforcement proceedings and therefore qualify 

them as investigatory records. 

The need to withhold documents discussing enforcement 

discretion may diminish once a final decision is made or a case 

is concluded. ·At that time, in responding to a FOIA request 

after final action, the off ice considering a document release 

should assess whether the release of a predecisional delibera

tive document or an attorney-client communication would hinder 

free and frank.discussion. The attorney work product privilege 

is not necessarily lost it litigation, or the potential for 

litigation, no longer exists. FTC v. Grolier, Inc. 103 s.ct. 

2209 (1983). Even in the case of concluded or halted criminal 

actions, additional concerns might preclude the release of the 

documents. EPA will not release documents if they disclose the 

identity of a confidential source, confidential information, or 

investigative techniques and procedures, or if this release 

would endanger the life or physical safety of law enforcement 

personnel. These exemptions under ~OIA related to criminal 

cases are found in exemptions 7(0), (E) and (F). (See page 6.) 

B. Case Status Reports 

These are manually created or computerized documents in which 

the Agency reports enforcement activities. The documents may be 

related to compliance tracking, general enforcement planning, a~d 
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ongoing specific enforcement actions including active cases 

against violating sources. 

These case status reports serve a number of functions, 

including compliance monitoring. The Agency will make available 

to the public documents containing information ~elating to track

ing various matters related to pollution sources. The EPA will 

consider withholding documents (including non-public documents 

after a case is referred or filed) once a source is identified ... 
. '.,' 

as violating an environmental standard. Whether the Agency will 

release a document after it makes that identification depends on 

the degree to which its release will interfere with enforcement 

proceedings. For example, the release of· a list of suspected 

violating sources for which EPA is completing its investigations 

might interfere with the normal enforcement process. The EPA is 

able to withhold these requested investigatory reports under 

exemption 7(A) of FOIA. Other case status reports are used as 

litigation planning and management tools. These reports, 

whether prepared by attorneys or program personnel working with 

the attorneys, might fall within the category of attorney work 

product as discussed above. 

VII. Conclusion 

All determinations for the release of any document must be 

made on a case by case basis, in light of applicable legal 

authorities and the guidelines discussed in this document. 

!~nforcement attorneys are available at headquarters and in ali 

regional legdl off ices for additional consultation on these 
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matters. Regions are encouraged to establish internal procedures 

to ensure that the Regional Counsel is notified of all written 

request$ for enforcement-related documents. 

The policies and procedures set out in this 

document are intended solely for the guidance 

of government personnel. They are not intended 

and cannot be relied upon to create any rights, 

substantive or procedural, enforceable by any 

party in litigation with the United States. The 

Agency reserves the right to act at variance with 

these policies and procedures and to change them 

at. any time without public notice. 

Courtney M. Price 
Assistant Administrator for 

Enforcement and Compliance Monitoring 



-24-

APPENDIX 

Thmre are a number of statutes and regulations which place 

constralilnts on the Agency's discretion to release enforcement 

documents to the public. The statutes listed below expressly 

require or prohibit disclosure of records; the regulations 

address EPA policy. 

Ao Administrative Procedure Act (APA) 

The) Freedom of Information Act (FOIA) is contained in Section 

552 of the APA. S u.s.c. S 552. Congress enacted FOIA for the 

express purpose of increasing disclo£i·'Xe of agency records. The 

first part of FOIA mandates the disclosure of certain agency 

documents. An agency is required to publish in the Federal 

Register certain enumerated types of material. In addition, 

FOIA req~ires all agencies to index and make available for public 

inspecti1:>n and copying other enumerated types of material. Such 

documenti; include statements of policy and interpretation adopted 

by the agency, administrative staff manuals, and instructions to 

staff that ..:.~feet members of the public. Finally, FOIA l'equires 

disclosure, on reqllest, of all reasonably described records, 

unless the documents can be classified within one or.more of the 

nine categories of records that are exempt from the disclosure 

requirements. Court decisions have clarified which documents 

are prope·rly classified as exempt from mandatory disclosure. 

Although FOIA permits the Agency to withhold certain 

documents from disclosure, it does not provide guidance on how 

the Agency should use its discretion to release •exempt" or 
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•pri vi leged R documents. Because FOIA contains an exemption 

from release for certain documents it does not automatically 

mean EPA should withhold them. 

Accordingly, EPA has promulgated regulations which clarify 

how the Agency will utilize its discretion to release documents 

which it could withhold as exempt under the statute. These 

regulations are found in 40 C.F.R. Part 2. 

B. The FOIA Regulations 

The Agency has determined that it will not release any 

document which falls within certain of the exemptions unless it 

is so ordered by a federal court or in "exceptional circumstances• 

with the approval of the Off ice of General Counsel or Regional 

Counsel. 40 C.F.R. Section 2.119. These documents include those 

related to national defense or foreign policy; documents for which 

a statute prohibits disclosure; trade secrets; personnel/medical 

and related files, release of which would constitute an unwarranted 

invasion of personal privacy; reports prepared by, or for, an 

Agency responsible for regulating financial institutions; and 

geological and geophysicaJ information. On the other hand, the 

regulations allow the Agency to utilize its discretion in decid

ing whether to release requested documents related to internal 

personnel practices, intra-agency or interagency memoranda, and 

investigatory records. Disclosure of such records is encouraged 

if no important purpose would be served by withholding the records. 

40 C.F.R. Section 2.ll9(a) 
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C. Privacy Act 

Congress enacted the Privacy Act in 1974 to promote govern

mental respect for the privacy of citizens. S u.s.c. S 552a. 

SectioD 3(b) of the Act prohibits agencies, except in 12 specified 

instances, from releasing or disclosing any record maintained in 

a system of records pertaining to an individual (other than to 

that iridividual) with·o~t prior written consent of the individual. 

If EPA must release a document in response to a FOIA request, it 

is exempt from the nondisclosure provisions of the Privacy Act. 

D. Confidentiality 

The environmental statutes which EPA enforces prohibit the 

release of documents or information that contain trade secrets 

or confidential commercial or financial .information. This pro

hibition is usually located in the individual section of the 

statute dealing with EPA investigatory authority, e.g., Section 

114 of the Clean Air Act, 42 u.s.c. S 7414; Section 308 of the 

Clean Water Act, 33 u.s.c. S 1318; Section 3007 ,Jf the Resource 

Conservation and Recovery Act, 42 u.s.c. S 6927; and Section 104 

of the Comprehensive Environmental Response, Compensation, and 

Liability Act, 42 u.s.c. S 9604. In addition, The Trade Secrets 

Act, 18 u.s.c. S 1905, contains an independent prohibition against 

certain release of confidential business information by agencies. 

Section 1.905 makes it a crime for a federal employee to disclose 

such infclrmation. 

On September 1, 1976, EPA promulgated procedures and substan

tive rules on how to handle information that may be confidential. 
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These regulations at 40 C.F.R. Part 2, Subpart s, establish 

basic rules governing the handling of business information. 

The regulations at 40 C.F.R. S 2.204 require that before docu-

ments are released, EPA personnel must determine whether the 

documents are confidential, or whether the business asserts a 

claim of confidentiality. In general, if there is a claim, the 

material cannot be released prior to a review and confidentiality 

determination by the appropriate EPA legal off ice and notice to 

the submitter. Agency guidance explaining the procedures for 

handling business information under the regulations can be found 

in a Memorandum from the Deputy Administrator dated November 6, 

1980, and entitled •oisclosure of Business Information under FOIA. 

E. Statutes Requiring Disclosure 

Many of the environmental statutes EPA enforces generally 

require the disclosure of certain information. For example the 

Clean Air Act requires that information EPA obtains under Section 

114, other than trade secrets, shall be available to the public. 

CERCLA has a similar provision in Section l04(e)(2). Where the 

environmental stat~te generally requires disclosure of information 

obtained under the investigatory authority, EPA will interpret 

this language consistent with FOIA. 

F. Th• Federal Rules of Civil Procedure and Federal Rules 
of Criminal Procedure 

Although exemption S has not been construed t·o incorporate 

every privileoe in civil discovery, ge·nerally, those do,...JJments 

which are privileged under Rule 26 of the Federal Rules of Civil 

Procedure are documents. which the Agency can withhold under FOIA. 
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Federal rules of procedure do not in themselves qualify under 

exemption 3 of FOIA, which protects information specifically 

exempted from disclosure by statute. However, when Congress 

subsequently modifies and enacts a rule of procedure into law 

the rule may qualify under the exemption. For example, it has 

been held that because Congress altered Rule 6(e) of the Federal 

Rules of Criminal Procedure {concerning matters occurring before 

a grand jury), that rule satisfies the Rstatute" requirement of 

exemption 3. Therefore, grand jury material in the hands of 

Agency personnel can be withheld under FOIA. Othsr rules raquire 

the r&lease of certain documents to criminal defendants. 
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UNlT£D STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 2M60 

OCT 2 1985 

OfTIC'I OF INFOACIW!WT 
AlliD C'OM,U4Na 

MONJTOAINO 

MEMORANDUM 

SUBJECT& 

FROM: 

Settlement of Enforcement Action12ing 
Dispute Resolution~chniques 

Courtney M. Price~~~. ~ 
Assistant Administrator for Enforcement 

and Compliance Monitoring 

Alternative 

TO& Assistant Admini•trator for Water 
Assistant Adminiatrator for Solid Waste and Emergency 

Response 
Assi•tant Adminlatrator for Air and Radiation 
Assistant Adminiatrator for Pesticides and Toxic Substances 
Regional Administrator• 
Regional Counsel• 

1. Purpose 
This memorandum identifies obstacles to quick resolution of 

our enforcement cases, suggests options for resolving some of 
these cases more expeditiously and w~th better results, a~·,iaes 
you of resources available for such ·resolution, and aolici's 
potential cases in which the use of these resources could enhance 
your enforcement efforts. 

II. sack9rourid 

A. ldentif ied Problems 

Enforcement personnel in the regions and headquarters share 
frustration over the pace of some enforcement actions. They 
agree that the length and complexity of aome of these case' 
burden available enforcement resources beyond their progra.amatic 
or strateQic value. Further, there are a great many smaller 
cases, the resolution of which by means of administrative or 
judicial litigation ia very time consuming. 

Obstacles to expeditious resolution of enforcement 
actions are strewn throughout the negotiation and litigation 
processes. With regard to negotiations, these obstacles include: 

a large number of defendants, rendering case 
management unwieldyi 
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multiple plaintiffs with different agendas; 

failure of multiple defendants to establish an 
efficiently operating steering committee or 
otherwise reach agreement among themselves on 
settlement issues in the waste enforcement area: 

personality conflicts between opposing negotiators; 

inflexible negotiating postures resulting from each 
party's overestimation of the strength of its case; 

sophisticated technical circumstances surrounding 
some cases including uncertainties about technical 
remedies, leading to myriad disputes over issues of 
facts and 

controversial iaauea of law and fact. 

In addition, there are obstacles inherent to the process 
of litigation itself. These include lengthy and complicated 
discovery procedures, the failure of a judge to quickly rule 
on ~otions or schedule hearings, and the intense effort which 
mus~ be made to educate the trier of fact on both legal and 
technical issues. 

In an effort to resolve enforcement actions more quickly 
but without making legal or policy concessions, the Agency 
has begun to examine various alternatives to traditional 
methods of negotiation and litigation. 

We can make resources available to you and your staff 
to rusolve these cases more quickly with quality outcomes. 
Thest~ resources involve alternative dispute resolution (ADR) 
procedures successfully employed in other litigation situations, 
and include the use of experts in ADR and training in ADR 
techniques. 

:s. ADR Mechaniaims 

:n addition to negotiation, ADR mechanisms potentially 
useful in enforcement cases include mediation, fact-finding, 
mini-trials and arbitration. 

Mediation is the facilitation nf negotiations by a neutral 
thirc:',party who has no power to decide the issues. As in 
traditional negotiation, the object is for the parties to 
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reach a mutually acceptable agreement. Also as in negotiation, 
th~ parties retain the power to decide the issues, and the 
process is informal, voluntary and nonbinding. The difference 
is that the parties select an outside facilitator, often with 
specialized subject matter expertise, to aid in the process of 
negotiation. Mediation can be used to address problems such 
as an unwieldy number of defendants or plaintiffs, a poorly 
operating steering committee in the waste enforcement area, 
personality conflicts between the opposing negotiators, or a 
number of smaller actions that have been batched together. 

Fact-finding involves the investigation by a neutral third
party, with specialized subject matter expertise, selected by 
the disputants, of issues the parties have specified. The 
process is voluntary and may be binding or nonbinding, but if. 
the parties agree, the material presented by the parties to 
the fact finder may be admia1ible in a aubsequent hearing. 
The procedures are informal because fact-finding ia an inveati
oa tory process. The object of this ADR mechanism is to narrow 
factual or technical issues in dispute, and usually results in 
a report or testimony. 

In a mini-trial, the parties present their positions to 
representatives of the principals, preferably with authority 
to settle the dispute and, in some cases, to a neutral third
party. The •trial• is preceded by limited discovery and 
preparation. The proceeding is an abbre~iated hearing with 
testimony and cross-examination as the parties agree. Repre
sentatives of the principals (vice-president of a company and 
a Regional Administrator, for example) are the decision-makers 
with the neutral advisor acting as referee. The neutral third
party usually has specialized subject matter expertise in trial 
procedures and evidence, and advises the parties regarding 
possible court rulings. Immediately after the mini-trial, the 
parties re-e~ter negotiations, sometimes vith the aid of the 
neutral third-party. This ADR mechanism is useful in narrowing 
legal issues in dispute, and in giving parties a more realistic 
view of the strength of their respective cases. 

Arbitration involves a hearing before a neutral third-party 
decision-maker who usually has subject matter expertise. Th' 
parties select the arbitrator, the procedures to be followed, 
and the issues to be heard. An arbitration is procedurally lebt 
formal than a trial and can be binding or nonbinding. As in 
fact-finding, nonbinding arbitration narrows issues in dispute. 
Binding arbitration resolves the dispute. 

III. Process 

We would like to of fer Headquarters assista~ee for appropriate 
cases in which you may be interested in using an ADR mechanism. 
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~rhe first step to obtain such assistance is Regional identif ica 
of cases where ADR may expedite settlement. Headquarters, the 
~egion and DOJ (if the case has been referred) will discuss the 
possibility of using AOR in any case nominated as a candidate. 
If one or more ADR techniques look promising, the case will be 
d.i.scussed with someone familiar with ADR (either in-house or a 
Ci')nsultant) supplied by OECM. If everyone determines the case 
iu a good candidate, the litioation team will approach the 
dtlfendants with a suggestion for using ADR to resolve the dispute. 
If the parties agree, they will design procedures for using a 
particular ADR technique for a specified period of time. OECM 
will aid in the selection and will cover the cost of any charges 
to the Agency for the time of an) outside ADR expert. If the 
Ch()sen case is not resolved within the time period specified for 
ustng the ADR method, it will continue toward trial. 

Please contact Richard Robinson, Director6 Legal Enforcement 
Policy Division (FTS 382-2860, LE llOA, Email Box EPA 2261), 
t>y AfevUllf'« r, ige~. with your cases any comment• on this effort, 
or i1f y_ou would like more information about ADR. 

Thank you for your attention to thia matter~ 

cc: Administrator 
Deputy Administrator 
General Counsel 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

I ---·· ' ,.... -r....) 

OCT 30 aJ5 

MEMORANDUM 

SUBJECT: 

FROM: 

Div;sion of Penalties with State and;')ocal 

Courtney M. Price (2,~ {h :-f/,..,__:_, 
Assistant Administrator 1or ~nforcement 

and Compliance Monitoring 

TO: Regional Administrators 
Associate Enforcement Counsels 
Program Enforcement Division Directors 
Regional Counsels 

oma OF l!NFOaCEMbn 
AHtl COMPUAlllC! 

MONITOUNG 

Governments 

This memorandum provides guidance to Agency enforcement 
attorneys on the division of civil penalties with state and 
local governments, when appropriate. In his •policy Framework 
for State/EPA Enforcement Agreements• of June 26, 1984, Deputy 
Administrato.r Al Alm stated that the EPA should arrange for 
penalties to accrue to states where permitted by ·law.- This 
statement generated a number of inquiries from states and from 
the Regions. Both the states and the Regions were particularly 
interested in what factors EPA would consider in dividing 
penalties with state and local governments. In addition, the 
issue was raised in two recent cases, U.S. v Jones & Laughlin 
(N.D. Ohio) and U.S. v Georgia Pacific Corporation (M.D. La.). 
In each case, a state or local governmental entity requested a 
significant portion of the involved penalty. Consequently, OECM 
and DOJ jointly concluded that this policy was needed. 

EPA generally encourages state and local participation in 
federal environmental enforcement actions. State and local 
entities may share in civil penalties that result from their 
participation, to the extent that penalty division is permitted 
by federal, state and local law, and is appropriate under the 
circumstances of the individual case. Penalty division advances 
federal enforcement goals by: 

1) encouraging states to develop and maintain active 
enforcement programs, and 

2) enhancing federal/state cooperation in environmental 
enforcement. 



-2-

However, penalty division should be approached cautiously because 
of certain inherent concerns, including: 

1) increased complexity in negotiations among the 
various parties, and the accompanying potential 
for federal/state disagreement over penalty 
division: and 

2) compliance with the Miscellaneous Receipts Act, 31 
u.s.c. 53302, which requires that funds properly 
payable to the United States must be paid to the U.S. 
Treasury. Thus any agreement on the division of 
penalties must be completed prior to issuance of and 
incorporated into a consent decree. 

As in any other court-ordered assessment of penalties under 
the statutes administered by EPA, advance coordination and 
approval of penalty divisions with the Department of Justice is 
required. Similarly, the Department of Justice will not agree 
to any penalty divisions without my advance concurrence or that 
of my <-jes ignee. In accordance with current Agency policy, 
advanc~ copies of all consent decrees, including those involv
ing penalty divirions, should be forwarded to the appropriate 
Associi\te Enforcement Counsel for review prior to commencement 
of neg~tiations. · 

The following factors should be considered in deciding if 
penalty division is appropriate: 

1) The state or local government must have an indepen
dent claim under federal or state law that supports 
its entitlement to civil penalties. If the entire 
basis of the litigation is the federal enforcement 
action, then the entire penalty would be due to the 
federal government. 

2) The state or local government must have the authority 
to seek civil penalties. If a state or local govern
.ment is authorized to seek only limited civil 
penalties, it is ineligible to share in penalties 
beyond its statutory limit. 

3) ~~he state or local government must have partici
pated actively in prosecuting the case. For example, 
the state or local government must have filed com
plaints and pleadings, asserted claims for penalties 
a~d been actively involved in both litigating the 
case and any negotiations that took place pursuant 
to the enforcement action. 
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4) For contempt actions, the state or local government 
must have participated in the underlying action 
giving rise to the contempt action, been a signatory 
to the underlying consent decree, participated 
in the contempt action by filing pleadings asserting 
claims for penalties, and been actively involved 
in both litigating the case and any negotiation• 
connected with that proceedino.1/ 

The penalties should be divided in a proposed consent 
decree based on the level of participation and the penalty 
assessment authority of the state or locality. Penalty division 
may be accomplished more readily if specific tasks are assigned 
to particular entities during the course of the litigation. 
But in all events, the division should reflect a fair apportion
ment based on the technical and legal contributions of the 
participants, within the limits of each participant's statutory 
entitlement to penalties. Penalty division should not take 
place until the end of settlement negotiation. The subject 
of penalty division is a matter for discussion among the 
governmental plaintiffs. It is inappropriate for the defendant 
to participate in such discussions. 

cc: F. Henry Habicht II, Assistant Attorney General 
Land and Natural Resources Division 

1/ If the consent decree contains stipulated penalties and 
ipecif ies how they are to be divided, the government will 
abide by those terms. 



GM - 46 The Agency issued an addendum to this policy 

on August 4, 1987. That addendum is located in this 

section right after the original policy. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20'60 

NOV 2 I 1935 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Policy on Publ~ciz~g E:~rcement~tivities 

Courtney M. Price ~ ("h~ _..._ 
~ssistant Administrator for Enforcement 

and Compliance Moni to ing.... , /l 

Jennifer Joy Manso ~~ ~-· fl(:~~:>~~ 
Assistant Adrninis or for x r ~ffairs 

Assistant Admi is rators~f. 
General Counsel 
Inspector General 
Regional Administrators ~ 
Off ice of Public Affairs • \ 

~ 

(Headquarters and Regions !-X) 
Regional Coun~el (I-X) 

Attached is the EPA Policy on Publicizing E1.iorcement 
Activities, a joint project of the Office of Enforcement and 
Compliance Monitoring and the Office of Public Affairs. The 
document establishes EPA policy on informing the public about 
Agency enforcement activities. The goal of the policy is to 
improve communication with the public and the regulated comm~nity 
regarding the Agency's enforcement program, and to encourage 
compliance with environmental laws through consistent public 
outreach among headquarters and regional offices. 

To implement this policy, national program ~~nagers and 
public affairs directors should review the policy for the purpose 
of preparing program-specific procedures where appropriate. 
Further, program managers should consider review;.ng the implemen
tation of this policy in EPA Regional Offices during their regional 
program reviews. These follow-up measures should ensure that 
publicity of enforcement activities will constitt1 te a key element 
of the Agency's program to deter environmental noncompliance. 

Attachment 



EPA POLICY ON PUBLICIZING ENFORCEMENT ACTIVITIES 

I. PURPOSE 

This memorandum establishes EPA policy on informing the 
public about Agency enforcement activities. This policy is 
intended to improve EPA communication with the public and the 
regulated community regarding the goals and activities of the 
Agency's enforcement program. Appropriate publication of EPA 
enforcement efforts will both encourage compliance and serve as 
a deterrent to noncompliance. The policy provides for consistent 
public outreach among headquarters and regional offices. 

II. STATEMENT OF POLICY 

It is the policy of EPA to use the publicity of enforcement 
activities as a key element of the Agency's program to deter 
noncompliance with environmental laws and regulations. Publicizing 
Agency enforcement activities on an active and timely basis informs 
both the public and the regulated community about EPA's efforts 
to promote compliance. 

Press releases should be issued for judicial and administrative 
enforcement actions, including.settlements and successful rulings, 
and other significant enforcement program activities. Fur~~ 
the Agency should consider employing a range of methods of 
publicity such as press confer~nces and informal press briefin s, 
articles, prepared statements, interviews and appearances at 
seminars by knowledgeable and authorized representatives of the 
Agency to inform the public of these activities. EPA will work 
closely with the s~ates in developing publicity on joint enforcement 
activities and in supporting state enforcement efforts. 

III. IMPLEMENTATION OF POLICY 

A. When to Use Press Releases 1/ 

1. Individual Cases 

It is EPA policy to issue press releases when the Agency: 
(l) files a judicial action or issues a major administrative 
order or complaint (including a notice of proposed contractor 
listing and the administrative decision to list); (2) enters 
into a major judicial or administrative consent decree or files 
a motion to enforce such a decree: or (3) receives a successful 
court ruling. In determining whether to issue a press release, 

1/ The term "press release" includes the traditional Agency press 
release, press advisories, notes to correspondents and press 
statements. The decision on what method should be used in a given 
situation must be coordinat~j with the appropriate public affairs 
office(s). 
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EPA personnel will consider: (1) the amount of the proposed 
or assessed penalty (e.g., greater than $25,000): (2) the significance 
of the relief sought or required in the case, and its public 
health or environmental impact: (3) whether the case would 
create national or program precedence: and (4) whether unique 
relief is sought. However, even enforcement actions that do not 
meet these criteria may be appropriate for local publicity in 
the area where the violative conduct occurred. Where appropriate, 
a single press release may be issued which covers a group or 
category of similar violations. 

Whe~e possible, press releases should mention the environmental 
result desired or achiev~; by EPA's action. For example, where 
EPA determines that a particular enforce~ent action resulted (or 
will result) in an improvement in a stream's water quality, the 
press release should note such results. In addition, press 
releases must include the penalty agreed to in settlement or 
ordered by a court. 

Press releases can also be used to build better relationships 
with the ~;tates, the regulated community, and environmental groups. 
To this enc, EPA should ac~nowledge efforts by outside groups to 
foster compliance. For example, where a group supports EPA 
enforcemer.t efforts by helping to expedite the cleanup of • \ 
Superfund site, EPA may express its support for such initiati.;.s 
by issuing a press release, issuing a statement jointly with the 
group, or conducting a joint press conference. 

2. Major Polici• 1 

In addition to publicizing individual enforcement cases, EPA 
shoulc pub:.icize major enforcement policy statements and other 
enforcement program activities since knowledge of Agency policies 
by the reg;.;lated community can deter future violations. Such 
publicity may include the use of articles and other prepared 
statements on enforcement subjects of current interest. 

3. Program Performance 

Head~uarters and reg~Jnal offices should consider issuing 
quarterly and annual reports on Agency enforcement efforts. 
Such summaries pres'ent an overview of the Agency's and Regions' 
enforcement activities: b1ey will allow the public to view 
!PA'S enforcement program over time, and thus give perspective 
to our overall enforcement efforts. The summaries should cover 
trends and d1;!velopments i.. Agency enforcement activities, and 
may include 1ists of enforcement actions filed under each statute. 
The Off ice of Enforcement and Compliance Monitoring's (OECM) 
Cff ice of Compliance Analysis and Program Operations, and the 
Off ices of Regional Counsel will assist the Public Affairs Off ices 
in this data gathering. Public Affairs Offices can also rely on 
t.1e figures contained in the Strategic Planning Management · ystem. 
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4. Preas Releases and Settlement Agreements 

EPA has, on occasion, agreed not to issue a press release 
as part of a settlement agreement. EPA should no longer agree 
to a settlement which bars a press release or which restricts 
the content of a press release. On January 30, 1985, the Deputy 
Administrator issued an abbreviated press release policy, which 
stated in pertinent part that: "It is against EPA policy to 
negotiate the agency's option to issue press releases, or the 
substance of press releases, with parties outside of EPA, 
particularly those parties involved in settlements, consent 
decrees or the regulatory process." This policy will help to 
ensure consistency in the preparation of press releases and 
equitable treatment of alleged violators. 

B. Approval of Press Releases 

EPA must ensure that press releases and other publicity 
receive high priority in all reviewing offices. By memorandum 
dated August 23, 1984, the Office of External Affairs directed 
program off ices to review and comment on all press releases 
within two days after the Office of Public Affairs submits its 
draft to the program office~ otherwise concurrence is assumed •. 
This review policy ~xtends to OECM and the Off ices of Regional 
Counsel for enforcement-related press releases. 

c. Coordination 

1. Enforcement, Program, and Public Affairs Offices 

More active ur~ of publicity requires improved coordination 
among regional and neadquarters enforcement attorneys, program 
offices and public affairs offices. The lead office in an 
enforcement case, generally the regional program office in an 
administrative action and the Office of Regional Counsel or OECM 
in a judicial action, should notify the appropriate Public Affairs 
Off ice at the earliest possible time to discuss overall strategy 
for corrununicating the Agency's action (e.g., prior notice to 
state or local officials) and the the timing of a press release. 
The lead off ice should stay in close contact with Public Affairs 
as the matter approaches fruition. 

2. Regional and Headguarters Offices of Public Affairs 

Regional and ~!eadquarters Public Affairs Of fices should 
coordinate in developing press releases both for regionally-based 
actions that have national implications and for nationally managed 
or coordinated enfr·:cement actions. Whenever possible, both 
regional and headquarters off ices should send copies of draft 
press releases to their counterparts for review and comment. 
Both such off ices should also send copies oi final releases to 
their counterparts. 
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3. EPA and DOJ 

EPA can further improve the timeliness. and effectiveness 
of its press releases regarding judicial actions by coordinating 
'Nith DOJ's Office of Public Affairs. When an EPA Office of 
Public Affairs decides that a press release in a judicial enforce
ment c~se is appropriate, it should notify DOJ or the appropriate 
u.s. Attorney's Office to ensure timeliness and consistency in 
preparation of press releases. DOJ has been requested to notify 
OECM when DOJ intends to issue a release on an EPA-related case. 
EPA' s O:ff ice of Public Affairs will immediately review such 
draft releases, and, if necessary to present the Agency's position 
or additional information, will prepare an Agency release. 

4. EPA and the States 

Ano'ther important goal of this policy is to encourage 
cooperative enforcement publicity initiatives with the states. 
The June 26, 1984, "EPA Policy on Implementing the State/Federal 
Partnersh.ip in Enforcement: State/Federal Enforcement 'Agree
ments,'" describes key ~ubjects that EPA should discuss with 
the states in forming state-EPA Enforcement Agreements. The 
section oti "Press Releases and Public Information," st.ates that 
the "Region and State should discuss opportunities for joint 
press releases on enforcement actions and public accountint.o~ 
both StatE1 and Federal accomplishments in compliance and elllo ce
ment." Further, as discussed in the subsequent January 4, \99 , 
Agency guidance on "Implementing Nationally Managed or Coordinated 
Enforcement Actions," the timing of state and EPA releases 
"should be coordinated so that they are released simultaneously." 

Accorlingly, EPA Public Affairs Offices should consult 
with the relevant state agency on an EPA press release or 
other media event which affects the State. EPA could offer 
the State the option of joining in a press release or a press 
conference where the State has been involved in the underlying 
enforceme~t actio~. Further, EPA-generated press releases and 
public information reports should acknowledge and give credit 
tc relevant state actions and accomplishments when appropriate. 

Finally, it is requested that EPA Public Affairs Offices 
uend the Stat.e a copy of the EPA press release on any enforcement 
~ctivity arining in that state. 

D. Dis~ribution of Press Releases 

The distribution of EPA press releases is as important as 
their timeliness. Press releases may be distributed to the local, 
nc..tional, and trade press, and local and network television 
stations. 
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1. Local and National Media 

EPA must "direct" its press releases to ensure that the 
appropriate geographical areas learn about EPA enforcement 
activities. To accomplish this goal, the appropriate Public 
Affairs Office should send a press release to the media and 
interest groups in the affected area, i.e., the local newspaper 
and other local publications, television and radio stations, and 
citizen groups. The headquarters Public Affairs Office, in con
junction with the appropriate regional office, will issue press 
releases to the national press and major television networks 
where an EPA enforcement activity has national implications. 

2. Targeted Trade Press and Mailing Lists 

The Agency must also disseminate information about enforce
ment activities to affected industries. Sending a press release 
to relevant trade publications and newsletters, particularly for 
a significant case, will put other potential violators on 
notice that EPA is enforcing against specific conduct in the • 
industry. It is also useful to follow up such press releases 
with speeches to industry groups and articles in relevant trade 
publications, reinforcing the Agency's commitment to compl~\· 

To ensure the appropriate distribution of publicity, we are 
requesting each of the regional Public Affairs Off ices, in coopera
tion with the Regional Counsels and regional program off ices, to 
establish or review and update their mailing lists of print media, 
radio and television stations, state and local officials, trade 
publications, and business and industry groups for each of the 
enforcement programs conducted in the Regions. 

E. Use of Publicity Other Than Press Releases 

EPA headquarters and regional off ices have generally relied 
on press releases to disseminate information on enforcement 
activities. Other types of enforcement publicity are also 
appropriate in certain instances. 

1. Press Conferences and Informal Press Briefings 

Press conferences can be a useful device for highlighting 
an enforcement activity and responding to public concerns in a 
specific area. Regional Administrators should consider using 
press conferences to announce major enforcement actions and to 
elaborate on important simultaneously issued press releases. 
Press conferences should also be considered where an existing or 
potential public hazard is involved. The regional Public Affairs 
Off ice should always inform the headquarters Public Affairs 
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Off ice when it decides to hold a press conference to provide an 
opportunity for the Administrator's advance knowledge and invo~ve
ment if necessary. 

2. Informal Meetings with Constituent Groups 

To further supplement EPA efforts to inform the public and 
regulated community, regional off ices should meet often with : 
constituent groups (states, environmental groups, industry, and 
the press) to brief these groups on recent enforcement developments. 
These meetings can be organized by the Public Affairs Offices. 
By informing the public, EPA increases public interest in its 
enforcement program and thereby encourages compliance. 

3. Responding ,;lo Inaccurate Statements 

EPA should selectively respond to incorrect statements made 
about EPA enforcement activities. For example, EPA may want to· 
respond to an editorial or other article which inaccurately 
characterizes EPA enforcement at a Superfund site with a "letter 
to· the editor." Where an agency response is deemed to be 
appropriate, it should promptly follow the inaccurate statement. 

~. Articles and Prepared Statements 

EPA's Public Affairs Offices and the Office of Enforclne~ ·. 
and Compliance Monitoring occasionally prepare articles on var1o~s 
aspects of the Agency's enforcement program. For example, Region 
issues a biweekly column to several newspapers in the Region 
covering timely enforcement issues such ~s asbestos in schools. 
~e encoura~e all regional and headquart~rs offices to prepare 
feature ar~:icles on enforcement issues. When the regional office 
's develop:.n9 an article on a subject with national implications, 
it should contact the headquarters Off ice of Public Affairs to 
":·Mai:-'. a r~,s~i:-le quote from the Administrator and to discuss 
whether the article should be expanded to a national perspective .. 
Likewise, appropriate regions should be consulted in the preparation 
of headquarters articles or statements which refer to actions of or 
facilities in particular regions. 

5. Interviews 

ln some cases, headquarters and regional Public Affairs 
Off ices should consider arranging media interviews with the 
Regional Administrator, Deputy Administrator, the Administrator, 
or other EPJ. officials. Such an interview will reflect the 
~gency's position on a particular enforr~ment activity or 
=xplain EPA's response to an enforcement problem. 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. ZO .. O 

MEMORANDUM 

SUBJECT: 

FROM: 

Addendum to GM-46: Policy on Publicizing 
Enforcement Activities 

Thomas L. Adams, Jr. ~ ""· ~~~ 
Assistant Administrator for Enforcement 

and Compliance·Moni oring 

Jennifer Joy Wil '),,~ 
Assistant Admi 'st ~{'~External Affairs 

TO: Assistant Adm·n· 
General Counse 
Inspector General 
Regional Administrators 

I. ISSUE 

Off ice of Public Affairs 
(Headquarters and Regions I-X) 

Regional Counsel (I-X) 

Significant differences can exist between civil penalties 
proposed at the initiation of enforcement cases and the final 
penalties to be paid at the conclusion of such matters. This 
memorandum provides 9Uidance on addressing the issue of the 
"penalty gap" where the difference between the proposed and 
final penalty is appreciable. EPA must avoid any public misper
ception that EPA is not serious about enforcement when such 
differencea occur. 

II. DISCUSSION 

Attached is an "Addendum to the EPA Policy on Publicizing 
Enforcement Activities", GM-46, issued November 21, 1985. The 
Addendum provides standard text to be included in any press 
release announcing the settlement of an enforcement case in 
which the penalty amount finally assessed differs appreciably 
from the amount proposed. 
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Press releases ieaued at the filing of cases normally 
state the amount of the civil penalty being sought by the 
Agen~f · The proposed penalty may be the maximum statutory 
amoun•:. allowable under applicable law, or a penalty amount 
as calculated by application of an Agency penalty policy whie'h 
assigns specific penalties to various violations of law. 

When a case is settled, however, the penalty to be paid 
by the violator is oftentimes appreciably leas than the 
penalty sought by the Agency at the initiation of the action. 
Membera of the public may question any difference between 
these two amounts, especially persons who are not familiar wi t;h 
the la\rs, regulations, and publiehed policies of the Agency. 

The Addendum points out that a number of mitigating factots 
can result in a penalty adjustment, and that Congress on occasion 
has dieiated that EPA take into account euch factors in determin
ing the amount of a civil penalty <~·i·1 TSCA fl6, lS u.s.c. ' 
2615). 

Attachment 



ADDENDUM TO EPA POLICY ON PUBLICIZING ENFORCEMENT ACTIVITIES, 
GM-46, ISSUED NOVEMBER 21, 1985 

I. PURPOSE 

Thi• addendum to the EPA Policy on Publicizing Enforcement 
Activitie•, GM-46, i11ued November 21, 1985, provide• 1tandard 
text which 1hould be included in EPA pre11 relea1e1 which 
announce the 1ettlement of an enforcement ca1e in which the 
final penalty i• appreciably le•• than the proposed penalty. 

The purpo1e of the text i• to preclude any public m.i1per
ception that EPA i• not 1eriou1 about enforcement when theae 
appreciable differences occur. 

II. BACKGROUND 

Congress haa directed the Agency in certain in1tances to 
consider 1pecific mitigation factor• in a11essin9 a final penalty. 
Accordingly, the Agency regularly take1 into account 1uch factor• 
as the gravity of the violation(1), the violator'• compliance 
history, and its degree of culpability--in addition to weighing 
auch litigation concern• as the clarity of the regulatory 
requirement• and the 1tren9th of the government'• evidentiary 
ca1e--when negotiating a civil penalty amount a1 part of a 
aettlement agreement. Guidance for applying mitigating adjust
ment factors ia included in the Agency'• publi1hed penalty 
policies. 

III. POLICY 

Since it i• the policy of EPA to use publicity of enforcement 
activities aa a key element in the Agency'• progra.m to promote 
compliance and deter violation•, public awareneas .and accurate 
perception• of the Agency'• enforcement activities are extremely 
important. 

Appreciable differences between civil penalty amounts 
proposed at the commencement of enforcement ca•e• and the final 
penalty 1uaa to be paid at the conclusion of auch matter• may be 
erroneou1ly perceived a• evidence that EPA i• not 1eriou1 about 
enforcing the Nation'• environmental law1. Conaequently, 1uch 
difference• ahould be explained and accounted for in the Agency's 
communication• to the public. 

It i1 the policy of EPA that when preaa release• are i11ued 
to announce the aettlement of enforcement ca•e• in which the 
aettlement penalty figure i• appreciably lea• than the initially 
propo1ed penalty amount, such releases ahould include atandard 
text (aee Section IV, p.2) to ensure that the general public is 
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adequately informed of the analyeis behind the final 
penalty amount, and the reaeone justifying the penalty 
reduction. The release ehould alao describe any environ
mentally beneficial performance required under the 
terms of the aettlement which 9oea beyond actions being 
taken •imply to come into compliance. 

IV. IMPLEMENTATION OF POLICY -
When a preaa release ia iaiued at the aettlement. of an 

enforcement action, any auch preaa release that includes the 
announ·cement of a final penalty aaaeaament which i• appreciably 
differ~!nt from the pel}.&lty propoaed at the outaet of the case 
ahould include the following atandard text: 

•The civil penalty in thie action wae the 
p:·oduct of negotiation after careful conaideration 
by' the government of the fact• cons ti tu ting t.he 
violation, the gravity of the miaconduct, the 
atrength of the government'• ca1e, and eatabliahed 
EP.~ penalty policiea. 

(NC>TE: Include the following paragraph only in caaea 
involving environmentally beneficial 
performance.] 

"In agreeing to thia $ penalty, the 
government recognizes the contribution to long-term 
environmental protection of (briefly summarize here 
the environmental! beneficial erformance ex lained ---in 1 etai o y o 
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UNITED STATES ENVIR01'ME1'TAL PROTECTIO~ AGE1'CY 
WASHINGTO!'\, D.C. 20460 1t'-f+ 

MEMORANDUM 

SUBJECT: 

FROM: 

JAN 27 ~ 

A S~mmary of OECM's Role in t~e gency's 
Review Process ,/""\ 

('~-/'\ ~ 
Courtney A. Pri~~i "· ' 
Assistant Administrator for Enforcement 

and Compliance Monitoring 

TO: Associate Enforcement Counsels 
OECM Off ice Directors 

OFFICE OF El"FORCEMEST 
A,..0 COMPLIASCE 

MOSITOR 1-.;c; 

Regulatory 

The purpose of this memorandum is to provide OECM staff 
with a description of OECM's role and responsibilities in the 
Agency's regulatory review process, and a description of the 
Agency's regulatory review process itself. This memorandum 
also sets forth procedures for OECM staff to follow in review
ing and concurring in regulation packages (i.e., Red Border 
packages, Consent Calendars, responses to General Accounting 
Office (GAO) reports, reports to Congress, etc.). 

Under present procedures, the Associate Enforcement 
Counsels have the responsibility for developing a timely, 
coordinated OECM response to a given regulatory package. The 
correspondence control unit (CCU) keeps track of the status 
of all regulation packages under OECM review and, where neces
sary, reminds OECM media divisions of applicable deadlines. 
The Director of the Legal Enforcement Policy Division acts as 
OECM's Steering Committee Representative to provide OECM's 
point of view in general rulemaking procedures and act as a 
clearinghouse for Start Action Requests. 

The first part of this memorandum outlines OECM's role in 
the regulatory review process. The second part sets forth 
procedures for OECM staff to follow in reviewing and concurring 
in regulation packages. Attached are two appendices. The 
first contains three charts diagramming the regulatory review 
system. The second is a document which summarizes the Agency's 
regulatory development and review process as managed by the 
Office of Policy, Planning, and Evaluation (OPPE). 
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Please make sure that each member of your staff receives 
a copy of this memorandum. This will allow all of OECM to 
operate with a common understanding of the procedures for 
reviewing regulation packages. If you have any questions or 
comments on these procedures, please contact Arthene Pugh at 
475-8184. 

Attachments 



OFFICE OF ENFORCEMENT AND COMPLIANCE MONITORING 
REGULATORY REVIEW PROCESS 

Arthene Pugh 
Legal Enforcement Policy 

Division 
December 11, 1985 



I. OECM's Role in The Agency's Regulation Review Process 

Over the past several years, OECM has played an active 
role in the Agency's regulation review process especially 
during Steering Committee and Red Border reviews. Almost all 
proposed regulations including Agency directives, manuals, 
responses to GAO reports and some Agency reports to Congress 
require the review of OECM staff and the official concurrence 
of the Assistant Administrator for the Off ice of Enforcement 
and Compliance Monitoring (AA/OECM). 

A. OECM Participation in Steering Committee Meetings 

Occasionally, a formal Steering Committee meeting will be 
held to discuss an important or controversial regulation package 
or other related issues (see Appendix II, page 5 for the role of 
the Steering Committee). As OECM's Steering Committee represen
tative, the Director of OECM's Legal Enforcement Policy Division 
(LEPO) may attend as OECM's "official" representative at these 
meetings. As a practical matter, however, the Director/LEPO 
will inform the appropriate Associate Enforcement Counsel (AEC) 
of these meetings, and will rely on the AEC and his staff to 
attend and participate in Steering Commitee meetings. 

B. OECM Participation in SAR Review 

After a Start Action Request (SAR) has been submitted to 
the Office of Policy, Planning, and Evaluation (OPPE), OPPE 
will circulate to Steering Committee representatives a copy of 
the SAR for review and approval, and a work group membership 
invitation (see Appendix II, page 3 for a complete explanation 
of the SAR). Since the Director/LEPO is OECM's Steering Commit
tee representative, he will receive the SAR and work group 
invitation. The Director/LEPO will forward the SAR review and 
work group invitation to the appropriate AEC for approval and 
response. The AEC will submit the name(s) of his staff who will 
participate in work group meetings, and the AEC will make any 
comments on the SAR to the Off ice of Standards and Regulations 
(CSR) in OPPE. 

c. OECM Participation in·Work Group 

The lead off ice will convene an Agency-wide work group to 
develop the regulation. The purposes of the work group are to 
identify the issues facing different Agency off ices in formulat
ing the proposed rule and to begin resolving those issues. 
OECM's representative in work group activities is responsible 
for presenting a consensus OECM position on matters and issues 
discussed before the work group. 
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D. OECM's Participation in Steering Committee Review 

St<~ering Committee review is the initial procedure to 
prepare the propo~ed regulation package for consideration and 
final concurrence by senior Agency management. The Steering 
Committeie review determines whether the regulation package is 
ready to enter the final interoffice review (Red Border review) 
prior to signature by the Administrator. This task is accom
plished by means of Consent Calendar clearance review. The 
Consent Calendar is a review process which gives Steering 
Committee representatives the opportunity to provide written 
comments on the regulation package without a scheduled meeting. 
Consent Calendar packages are reviewed and concurred in by the 
appropriate AEC. 

E. OECM Participation in Red Border Review 

Red Border review normally is the final step in Agency-wide 
review of a proposed regulatory action. In this process, the 
AA/OECM a1long with other participating AAs indicate whether they 
concur in the regulation package. OPPE will send to OECM the 
regulaticn package for review and comment and will indicate the 
established deadline for review. The package will be reviewed 
by the appropriate OECM media division and concurred in by the 
AEC, where applicable, or the AA/OECM, as appropriate according 
to delegations-as described below. 

II. Procedures for Concurrence on Regulation Packages Under 
OECM Review 

A. Procedures Under The Old System 

In t~:e past, LEPD reviewed and maintained a tracking system 
for all regulation packages (i.e., Red Border, Consent Calendar, 
reports to Congress, responses to GAO reports, etc.) that 
required the signature of the AA/OECM. LEPO maintained this 
tracking system to ensure that OECM responded in a timely manner 
with established deadlines. Prior to signature by the AA/OECM, 
LEPD also reviewed the package to make sure that any enforcement 
issues contained in the package were properly addressed and 
reviewed by the appropriate OECM media division. After LEPD's 
review, the package was forwarded to the AA/OECM for 
concurrence. 

The Director/LEPO had final sign-off authority on Consent 
Calendar p~ckages. These packages were reviewed by the appro
priate OECM media division, and then forwarded to the Director/ 
LEPO for signature. However, in rare instances, the AA/OECM 
would sign off on Consent Calendar packages if they contained 
controversial enforcement issues. Appendix #1 indicates the 
review process for regulation packages under this system. 
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B. Revisions to Procedures for Reviewing Regulation 
Packages 

To streamline the review process, in April 1985, the 
AA/OECM delegated to the AECs the authority to sign off for 
the AA/OECM on regulation review packages that only require a 
recommendation of concur (no outstanding enforcement issues) 
and concur with comment, if comments were editorial in nature 
(e.g. correcting typos or grammar). If the recommended response 
was concur with substantive comment or to non-concur, then the 
package had to be signed by the AA/OECM. Consent Calendar 
packages continued to be signed by the Director/LEPO. 

Where AEC sign-off is appropriate, the new procedures 
eliminated four steps - 4, 5, 6, and 7- (see Chart tl in 
Appendix I) in OECM's prior review process. Packages that 
required the signature of the AA/OECM continued to be processed 
through all of the 8 steps (see Chart tl in Appendix I). 
Consent Calendar packages continued to be processed in the same 
fashion. 

Soon thereafter LEPO conducted an evaluation of OECM's 
review procedures to determine the need for LEPO to continue to 
review and track regulation packages. The evaluation revealed 
that the OECM media divisions were performing the review, 
commenting, and recommendation functions. If any issues had to 
be resolved or discussed with the AA/OECM, the appropriate OECM 
media division handled the matter. Consequently, in August 
1985, the Director/LEPO issued a memorandum which eliminated 
LEPO from the tracking and signing off steps in the review 
process. This action taken by LEPO has greatly streamlined 
OECM's review process as outlined below. 

LEPO maintains its role as OECM overseer of the rulemaking 
process, primarily in two ways. The Director/LEPO is OECM's 
Steering Committee Representative and handles all cross-media 
rulemaking matters. Also, by virtue of his position as OECM 
Steering Committee Representative, the Director/LEPO receives 
a great deal of material relating to specific rulemakings, 
including SARs, which are directed to the proper OECM media 
division. Twice a year OPPE issues a complete list of all EPA 
rulemakings which LEPO sends to the media divisions so the 
AECs can ensure that they are actively involved in all rulemak
ings in which they have an interest. 

c. Current Procedures for Concurrence on Regulation 
·Packages Under OECM Review 

OECM's correspondence control unit (CCU) now has the 
responsibility for making sure that OECM responds in a timely 
manner to regulation packages under OECM review. The CCU 
forwards all regulation packages directly to the appropriate 
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OECM m::!dium division for review and response. The OECM medium 
division will review the package and make a determination of 
the appropriate action to be taken. If the regulation package 
is one in which the response is concur (no comment or outstand
ing enforcement issues), or concur with comment (if comments 
are purely editorial in nature), then the AEC should sign the 
clearance sheet for the AA/OECM, and send it back to the CCU 
for distribution. 

If the package is one in which the response is concur with 
substantive comments or non-concur, then the OECM mediwn divi
sion sh()Uld prepare a memorandum from the AA/OECM addressed to 
the AA of the the lead,;· program off ice, with a courtesy copy to 
the AA/OPPE. The review package and memorandum should be sent 
to the CCU for signature by the AA/OECM. (Charts t2 and t3 in 
Appendix I outline the stages of review for these packages). 

With respect to Consent Calendar packages, the AECs will 
have the final concurrence on all Consent Calendar clearance 
sheets. The AEC will indicate, by check mark ( y') the appro
priate r(:!sponse, no comments or comments attached, and then 
sign his name in the signature block. It the response is 
•comrnentn attached,• then a memorandum should be prepared, for 
the sign~ture of the appropriate AEC, and addressed to C. Ronald 
Smith, c~,,a i rm an, Steering Commit tee, OSR/OPPE. After s igna tu re, 
the package should be ~eturned to CCU for distribution. Although 
OPPE permits telephone responses on Consent Calendar packages, 
OECM should respond by completing the Consent Calendar clearance 
sheet. 
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Requlation --> COJ ---> 
Review (log-In} 
Package 
( Red Aor-der, 
('NJ Reports 
and 
RP.par-ts to 
O::>ngt:"e!';S} 

APPENDIX [ 

Chart.fl 

Requlation Review - Old System 

2 3 4 5 6 7 8 9 

LEPD ---------> OECM -----> LEPO ---> Ca.J ----> AEC/OECM --> AA/OECM --> CQJ ---> OPPE 
(A.ssiqn Media (Review) (Log-in) (Concur- (Signa- (Distd-
to appropr:iate Pivision r-ence) ture) rution) 
OF.:CM media (Review 
division) and action} 



Chart #2 

*Requ1at1on Review - New System 

1 2 3 4 

Requ1at1on -------> 
Review 

CCU -----------------> 
( Log-1 n 
and assign 

OECM -------------> 
Media 

CCU ----------------> OPPE 
(Distribution) 

Packages 
(Red Bor-der~ 

Consent 
Calendar, 
c;Ao Reports 
and Reports 
to Congress) 

to appropriate 
OECM media 
division) 

Diviston 
(Review 
and 
signature) 

This system is applicable to those packages for which a recommendation is concur (no 
comment or outstanding enforcement issues), or concur with comments (comments are 
purely editorial in nature). If the response is concur with comment (substantive 
comments) or nonconcur, use the system in Chart 13 of this Appendix. 



Chart 13 

*Regulation Review - New System 

1 2 3 4 5 6 7 

Regulation ----> 
Review 

CCU --------------> OECM ------> CCU ----> AEC/OECM----> AA/OECM----> CCU -------> OPPE 

Packages 
(Red Border, 
GAO Reports 
and Reports 
to Congress) 

(Log-in 
and assign 
to appropriate 
OECM d1v1s1on) 

Office (Log- (Concur- (Signa- (Oistribu-
(Review in) rence) ture) tion) 
and 
action) 

*This system is applicable to those packages for which a recommendation is concur with 
substantive comment for which a memorandum is required, or non-concur. If the response 
is concur (nQ comment or outstanding enforcement issues), or concur with comment 
(comments are purely editorial 1n nature) use the system in Chart 12 ot this Appenaix. 



APPENDIX II 

AGENCY REGULATION REVIEW PROCESS 

I. Agency Participants and Their Roles in the Regulation 
Review Process 

A. Lead Off ice 

The program offices have lead responsibility for initiating 
and developing most regulations. The Assistant Administrator 
(AA) of the lead office and his/her designee (the project 
officer) manage the development of the regulation. The lead 
office organizes the Agency-wide work group and notifies desig
nated off ice representatives of scheduled work group activities. 
The project officer of the lead off ice chairs the work group 
meetings. Milestone schedules for developing the proposed 
regulation are established by t~e lead office. In addition, the 
lead office elicits the participation, support and resources of 
other Agency off ices and the public in developing the proposed 
regulation. 

B. Primary Participating Offices 

1. Program Assistant Administrators 

The program Assistant Administrators (AAs) review all of 
the proposed rulemakings, including their own specific program 
regulations to offer their opinions and expertise on particular 
issues. This helps ensure the necessary integration of all of 
the Agency's programs. The AAs are represented in all Steering 
Committee reviews, and they participate in options selection 
reviews and meetingi, and in Red Border reviews that are of 
interest to them, as explained below. 

2. Assistant Administrator for Policy, Planning 
and Evaluation 

The Assistant Administrator for the Off ice of Policy, 
Planning and Evaluation (AA/OPPE) manages the operation of 
the Agency's regulation review process. Within OPPE, the 
Office of Standards and Regulations (OSR) performs the task of 
coordinating the regulatory review process within the Agency. 
The AA/OPPE is also responsible for overseeing the Agency's 
compliance with other Federal regulations such as Executive 
Order 12291, the Paperwork Reduction Act and the Regulatory 
Flexibility Act. 

The AA/OPPE directs the Steering Committee process and 
participates in each Red Border review. OPPE assigns a lead 
analyst to work with each of the Agency's program offices on 
their regulations and work groups. The AA/OPPE focuses th~ 
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office's attention on the analytical quality, program inte
gration, cost-effectiveness, and scientific and statistical 
validity of proposed regulatory actions. The AA/OPPE also 
provides an independent assessment of the proposed rules for 
the Administrator's and the Deputy Administrator's review. 

3. Office of General Counsel/Office of Enforcement 
and Compliance Monitoring 

T~e Off ice of General Counsel (OGC) reviews regulatory 
action packages to advise the Administrator, Deputy Adminis
trator, and Assistant Administrators on the legal aspects of each 
proposed rulemaking. The Office of Enforcement and Compliance 
Monitoring (OECM) reviews regulatory packages to advise the 
Administrator, Deputy Administrator and Assistant Administrators 
on the enforcement aspects of each proposed rulemaking. The OGC 
and OECM lawyers work closely with the lead offices to assist 
them in drafting regulations. The General Counsel and OECM are 
represented in all Steering Committee reviews and participate in 
Red Borcer reviews. 

c. Other Participating Offices 

The Assistant Administrators for Enforcement and Compliance 
Monitoring, Research and Development, External Affairs, and 
Administration and Resources Management have lead office 
responsibility for a select number of regulations generated by 
their offices. These A.As, as well as a representative tor the 
Regional Administrators (RAs}, are all represented in Steering 
Committee reviews and participate in Red Border review for 
regulatory actions that are of interest to them. 

II. Procedures for Developing a Regulation 

In terms of work products, the process of developing a 
regulatory action can be divided into five stages: 

0 

c· 

0 

0 

submission of a start action request: 

preparation of a development plan: 

establishment of a work group: 

review and selection of options; and 

submission of a proposed/final regulatory 
decision package. 

The procedures for these five stages consist of certain 
requirements that the lead program office must satisfy together 
with an asr.ociated review process. 
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A. Start Action Reguest (SAR) 

All proposed regulations must have an approved SAR before 
the Agency can begin development of the proposed regulation. 
The lead office must submit a SAR to OSR/OPPE for approval by 
the AA/OPPE. The SAR is a brief document which describes the 
proposed regulatory action, its purpose, and the reason for 
initiating the regulatory action including any consequences 
which may result if no regulatory action were initiated or 
undertaken. The SAR must also justify why Agency time and 
resources should be expended for developing the proposed regu
lation during the time period specified for development. OPPE 
and Steering Committee members must review and approve the SAR 
within three weeks of its submission. 

B. Preparing the Development Plan (DP) 

The DP outlines the basic policy and management framework 
for developing a proposed regulation. All rulemakings that 
are classified as major or significant require a DP. The DP 
states the need for the regulatory action, identifies its goals 
and objectives, identifies any alternative actions that can be 
taken which may be environmentally or administratively accept
able, and presents a work plan and strategy for developing the 
regulation. 

After OPPE approves the SAR, the lead off ice has 60 days 
in which to submit the DP to the Steering Committee. The 
Steering Committee reviews the DP, usually within a two week 
period. If the DP is acceptable, the Steering Committee Chair
man approves it. In the case of major regulations, the DP must 
be approved by the AA/OPPE. 

C. Establishing the Work Group 

The work group meets shortly after the SAR has been approved 
The work group consists of representatives from OPPE, OECM, OGC, 
Office of External Affairs, Office of Research and Development 
and the RAs who choose to participate in the particular rule-
mak i ng. Other AAs or their representatives may participate 
when there are issues involved that are of interest to their 
particular program. 

The work group meets throughout the regulation development 
and review process until the decision package is submitted for 
Agency-wide review. Full support and participation of the work 
group provides a forum tor snaring expertise and knowledge on 
the ·regulation under development, and ensures that all Agency 
resources are efficiently and properly allocated. 
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D. The Options Selection Process 

The options selection process involves the formulation, 
ref i nerrent and selection of feasible options connected with 
one or a series of decision points. The goal of this process 
is to narrow the range of acceptable alternatives for the 
Administrator's final decision. Work group meetings are held 
to discuss the options, select/reject options and refine the 
options selected for further development. The options should 
be clea~ly stated and defined in the development plan. 

l. Level I Process 

ThEre are two ty~is of options selection processes. The 
first, level I Process, applies to major regulatory actions. 
The lead off ice must circulate an options paper to participat
ing AAs and RAs and the Deputy Administrator 10 days before a 
scheduled options review meeting. The options review meeting 
is cha i r1ed by the Deputy Administrator or the lead program 
AA. The participants must agree on which options are to be 
retained for further development and consideration and which 
are to be rejected. Results of options meetings are documented 
by OPPE which issues a closure memorandum (summary of options 
review meeting) that is used by the Deputy Administrator to 
resolve any options issues. 

2. Level II Process 

The second, Level II Process, applies to some major and 
significa1t regulations. For major regulations, the lead pro
gram AA will make the determination as to which process, Level I 
or Level II, the regulatory action will follow. Work group 
meetings <ire convened to discuss the options under consideration 
for furth€~r development. The lead off ice prepares a summary of 
the options considered and those rejected, and submits this 
summary along with the decision package to the Steering 
Committee and Red Border reviews. 

Work group participants and the lead program AA work 
together to resolve any differences or decisions on options 
issues that should be considered for further development. If 
differences or decisions cannot be resolved, the Steering 
Committee rnakes a determination which options should be con
sidered orv if it is unable to achieve closure, the Steering 
Committee identifies all disagreements and brings them to the 
attention of the Deputy Administrator, or the affected program 
AA. OPPE doc~ments the results of the meetings and options 
selected or rejected, and circulates the closure memo to the 
participants and the AA/OPPE for their review. 
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3. Options Selection Paper 

With respect to both Level I and Level II processes, the 
options selection paper, prepared by the lead office, should 
evaluate and analyze the following issues: relevant economic 
impacts, reporting and recordkeeping burdens required by the 
proposed rulemaking, assesment of impact on other regulatory 
programs both within and outside ot the Agency, and resources 
required for implementation and enforcement of the regulatory 
action. 

4. The Decision Package 

The lead off ice prepares the decision package which is 
submitted for Steering Committee and Red Border reviews. The 
decison package includes a neutral discussion of the major 
options including comments from any AAs regarding the options, 
a summary of the options considered and rejected and reasons 
therefor, a detailed analysis of reporting and recordkeeping 
buroens, and a thorough analysis and assessment of the resources 
necessary for implementing the proposed rulemaking. The deci
sion package must be circulated to the work group for review 
and comment, and must be approved by the lead .program AA before 
it is submitted for Steering Committee or· Red Border review. 

III. Reviewing of Regulatory Actions 

A. Steering Committee Review 

The Steering Committee decides whether a package is ready 
tor Red Border review after resolution ot all issues. The 
Steering Committee includes a representative for each of the 
AAs and the General Counsel. The representative to the Steering 
Committee should: 

1. Hold a position at or above an Office Director 
level: 

2. Hold a position in the immediate office of the AA 
or General Counsel, or report directly to the AA 
or General Counsel: 

3. Have general knowledge and responsibilities 
covering tne areas ot regulatory issues tor the 
program he/she represents. 

The Director of OSR chairs the Steering Committee. 

All major and significant rules must follow a certain 
sequence and a series ot reviews. They must all undergo Steering 
Committee review which usual~y takes two weeks. For major and 
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some significant rules, a meeting of Steering Committee represen
tatives must be scheduled. However, some significant rules 
undergo Consent Calendar review in lieu of a Steering Committee 
meetinQ. In s~ch instances, OPPE circulates the package to the 
Steerir.g Committee for written comments, normally due within two 
weeks. 

B. Red Border Review 

Red Border review is the formal senior management review 
ot all c1ec1s1on packages by the AA/OPPE, the General Counsel and 
all appJicable AAs and RAs. The normal period for Red Border 
review is three weeks. It a reviewing ottice tails to respond 
by the established review deadline, it is assumed by OPPE that 
the reviewing office concurs without comment, and the package 
proceeds on to the next stage. 

C. Office of Management and Budget {OMB) Review 

Executive Order 12291 requires that all proposed and final 
rules (e~cept tnose that OMB has exempted) be sent to OMB tor 
review. The AA/OPPE must approve Agency documents for trans
mittal to OMB tor review. Minor and s1gn1t1cant rules are 
reviewed within about 10 days. Proposals of major rules and 
dratt regulatory impact analysis are suoject to a 60-day review 
by OMB. Final major rules and final regulatory impact analysis 
are subject to a 30 day review. 

D. feview by the Administrator and ~puty Administrator 

Once the Red Boroer and OMB reviews are completed, the 
package is forwarded to the Administrator and Deputy Admini
strator for final approval and signature. A special assistant 
~o the Administrator and the Deputy Administrator will review 
tne regulation package ano make a recommendation to the 
Administrator and Deputy Administrator as to the appropriate 
action to t>e taken. Once the Administrator signs the package, 
it is returned to OSR/OPPE. This office makes the necessary 
arrangements to publish the rule in the Federal Register. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C.10460 

Jtft30E OF'FlCE OF ENFOR.CEMEh'l 
AND COMPLIANCE 

MONrTOIUNC. 

MEMORANDUM 

SUBJECT: Model ne and Guidance 

FROM: 

TO: 

Richard Mays 
Senior Enforc 

Associate Enforcement Counsels 
Headquarters Program Enforcement Division 

Direotors 
Regional Counsels 
Regional Program Division Directors 

Attached are the Model Litigation Report outline and the 
Model Litigation Report Guidance. All litigation reports 
referred to OECM or the Department of Justice after March 1, 
1986, should follow the Outline in regard to format and the. 
Guidance in regard to content. The purposes of these two 
documents are (1) to create a common understanding among Agency 
personnel and DOJ attorneys as to what the report needs to 
cover and (2) to make the litigation report's form consistent. 
'11lese two documents have been prepared by a workgroup consisting 
of Jack Winder, OECM-Water; Bill Ouinby, OECM-Policy; Mike 
Vaccaro, Region III: Robert Schaefer, Reoion V: and Tom Speicher, 
Region VIII. They also reflect extensive review and input from 
the Re9ions, OECM, and the Environmental Enforcement Section of 
the Department of Justice. 

While we anticipate that the Model Guidance will be parti-
.cularly useful to the less experienced attorney, it will also 
serve as a reference for the experienced attorney. The Outline 
will be of use to all Agency enforcement personnel as it will 
serve as a checklist to determine if all the parts of the pack
age are complete and in the correct format. By utilizing the 
models in preparing litigation referral reports, we will be able 
to expedite the referral process. 
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If you have any questions regarding these two docwnents, 
please contact Bill Quinby of the Legal Enforcement Policy 
Division. Be can be reached on FTS 475-8781, his mail code is 
LE-l30A, and his E-Mail Box is 2261. 

cc: Chief, Land and Natural Resources Division, DOJ 



OFFICE OF ENFORCEMENT AND COMPLIANCE MONITORING 

Model Litigation Report - Outline 

Any section of this outline may be addressed in the litigation 
report by the entry of •not applicable (N/A)• it the section 
is not relevent to the referral, or by •see section • if 
the specific information requested in the outline has been 
fully supplied in another section. In addition, this outline 
is not applicable to Sl07 CERCLA cost recovery cases: to CERCLA 
5106, TSCA S7 or RCRA 57003 cases. 

1. Cover Page: 

a. Region, Act involved and judicial district. 

b. Name and address of defendant. 

c. Name and address of facility. 

d. Regional contacts (program/legal). 

e. Stamp date Region refers report on cover page. 

2. Table of Contents. 

3. Synopsis of the Case. 

4. Statutory Bases of Referral: 

a. Applicable statutes; cross-media coordination. 

b. Enforcement authority: jurisdiction and venue. 

c~ Substantive requirements of law. 

5. Description of Detendant: 

a. Description of facility. 

b. State of incorporation of detendant. 

c. Agent for service of process. 

d. Defendant's legal counsel. 

e. Identity of other potential defendants. 

6. Description of Violations: 

a. Nature of violations. 
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h. Date and manner violations identified. 

c. Dates and duration of violations. 

d. Pending regulatory changes. 

e. Environmental consequences (past, present and future). 

i. Enforcement History of Defendant and Pre-referral 
Negotiations: 

a. Recent contacts with defendant by EPA/Region, (e.g., 
AOs, pennits, grants). 

b. Pre-referral negotiations. 

c. Contacts with defendant by state, local agencies and 
citizens, and actions taken. 

d. Prior enforcement history of defendant. 

A. IniunctJve Relief: 

a. Steps to be taken by defendant to achieve compliance. 

b. Feasible alternatives. 

c. Cost and technology considerations. 

9 • Pen a l ti e s : 

a. Proposed civil penalty and legal authority. 

h, Peralty analysis/calculation. 

c. Present financial condition of defendant. 

10. Maior Issues: 

a. Issues of national or precedential significance. 

h. Bankruptcy Petitions. 

11. Si9nificance of Referral: 

a. Primary justification for referral. 

b. Prograro strategy. 

c. Aaency priority. 

d. Proqram initiatives outside of stated strategy. 
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e. Relation ot reterral to previous or concurrent cases 
or actions. 

12. Litigation Strategy:· 

a. Settlement potential/plan for settlement. 

b. Need tor 1nterrogator1es and requests for admissions. 

c. Potential for summary judgment. 

d. Need for preliminary injunction. 

e. Identity of potential witnesses. 

f. Elements ot proof and evidence and need for additional 
evidentiary support. 

q. Anticipated defenses (legal and equitable) and govern
ment responses. 

h. Resource commitments. 

1. New evidence. 

13. Attachments, where applicable: 

a. Index to attachments. 

h. nraft complaint. 

c. Draft discovery. 

d. Draft consent decree. 

e. Dratt motions. 

f. Table of Violations. 

g. Documentation of violations. 

h. Permits and contracts. 

i. Significant correspondence between EPA, defendant 
and/or state. 

j. Penalty analysis/calculation: BEN printout. 

k. Diagram ot tacility. 
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1. Case Plan. 

m. Oun and Bradstreet report: SEC Form lOK: Annual Report: 
Papers relating to corporate status from Secretary of 
State's office: ABEL printouts and legal description 
of property, as necessary and if obtainable. 

n. Other relevant information. 



OFFICE OF ENFORCEMENT AND COMPLIANCE MONITORING 

.Model Litigation Report - Guidance 

Any section of this outline may be addressed in the litigation 
report by the entry of •not applicable (N/A)• it the section 
is not relevent to the referral, or by •see section • if 
the specitic information requested in the outline has been 
fully supplied in another section. In addition, this guidance 
is not applicable to 5107 CERCLA cost recovery cases; to CERCLA 
5106, TSCA 57 or RCRA 57003 cases. 

1. Cover Page: 

a. Reqion, Act involved and judicial district. 

b. Name and address of detendant. 

Include names, addresses and telephone numbers 

ot all detendants (corporate/individual). 

c. Name and address of facility. 

Include names, addresses and telephone numbers 

of all facilities subject to the referral. Include 

county for venue purposes. 

d. Regional contacts (program/legal). 

Include names, addresses and telephone numbers of 

the regional program-technical and legal contacts who 

prepared the report. 

e. Stamp date Region refers report on cover page. 

2. Table of Contents: 

Include headings, all sub-headings and page numbers. 

3. Synopsis of the case: 

Limit this synopsis to two pages (double-spaced), when 

possible. 
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The synopsis should contain a summary or brief descrip

tl on of (1) the tacts (causes) Wh1ch led to the violat1on, 

(2) the legal basis of the violation and its environmental 

ser1ousness, and (3) the proposed relief. Indicate need for 

expedited filing here. 

4. Statutory Bases of Referral: l; -
a. Reference all applicable tederal statutes by USCA cita

tion and by section of the Act. State whether coordina-

tion across media nas occurred. Discuss reasons for 

including or omitting cross media claims. 

b. Summarize the entorcement authority and the jur1s-

diction and venue provisions of applicable statutes. 

It there is reason to file the action 1n a distr1ct 

other than where the facility is located, note each 

available district and indicate the reasons for t111ng 

there. 

c. ~resent the substantive requirements of the law (federal/ 

tttate) and applicable regulations and permits. Pertinent 

excerpts from federal/state laws and regulations should 

!I Caref~l cross-media regional review should ensure that all 
available causes ot action are included. OECM recognizes tnat 
in some cross-media cases, the initial cause(s) of action may 
be ready tor reterral, but tnat a secondary cause ot action 
under a different statute may be a low priority matter or 
require substantial development before tne case is ready for 
referral, Where the secondary cause of action is minor, or 
where the ease development will take a substant1al amount of 
time, the case should be referred with the excluded secondary 
cause of 4ct1on clearly identified. However, it the secondary 
cause of action is major, or if development will not unreasonably 
delay the reterral, all such causes ot actio~ should generally 
;:,e referred together. 
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be indentified and set forth here or attached to the 

report. 

s. Description of Defendant: 

·a. Description of tacillty. 

1) Describe the violating corporation or individual 

and the particular facility in question. Note any 

relevant corporate or personal interrelationships 

or subsidiaries. Indicate it the violator is a 

governmental entity. If there is a question as to 

whether the corporation has been dissolved or 

subsumed into a different entity, ascertain status 

ot corporation and attach Dun and Bradstreet report 

and corporation papers from Secretary of State's 

ottice under section 13 m. 

2) Briefly discuss the business of the defendant, 

providing details about the facility in guest1on. 

When the defendant is a manufacturer, describe 

what is produced. Emphasis should be on the 

particular process that is causing the problem. 

Describe the plant and processes used. Include 

legal description of the property under section 

13 m., it needed. Reference and attach diagrams 

to the litigation report. Photographs and video 

tapes ot the source may be helpful in that they 

often improve the •show• quality of a case should 

it reach court. 
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If defendants include corporate officers, 

discuss tacts 1nd1cat1ng part1cipat1on ot the 

corporate officers in the activities resulting 

in the violations. 

bo State of incorporation of defendant. 

Include state of incorporation and the principal 

place of business. 

c. Agent for serv.1 ce of process • 
. . ' 

Include name, address and telephone number of agent 

for service of process. 

d. Defendant's legal counsel. 

Include full name, address and telephone number 

of legal counsel. It corporate counsel, so state. 

e. Identity of other potential defendants. 

It 1t is not immediately clear who should be 

named defendants, discuss all potential defendants 
• including the state, and their relation to other 

potential defendants and to their potential liability 

tor the violations that give rise to the reterral. 

Cover all of the facts having a bearing on which 

potential detendants should be named and evaluate all 

reasonable options. 

6. Description of Violations: 

a. Nature of violations. 

Discuss the types of pollutants being discharged. 

AlGo indicate the sources ot the pollutants, their 
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nature, quantity or size, and the relation to the 

statutory, regulatory or permit provisions violated. 

b. Date and manner violations identitied. 

Indicate earliest date when violation became known 

to EPA and manner in which it was discovered (e.g., 

inspection, notice from state, etc.). 

c. Identify dates and duration of violations, any mitigat

ing actions by defendant to reduce or correct violations 

and any recalcitrance. Include Table of Violations at 

section 13 f. 

Describe all EPA/State site inspections, sampling 

and other investigative activities, the dates ot the 

activities and the conclusions drawn. Attach inspec

tion reports under 13 g. 

State present compliance status of the defendant: 

in compliance, 1n violation, unknown. 

d. Pending regulatory changes. 

Identify pending regulatory changes which do or 

may impact the entorcement action, e.g., requests tor 

SIP revisions, variance applications, pending revisions 

to NPDES permits, pending RCRA permit applications or 

challenges to applicable regulations. 

e. Environmental consequences (past, present and future). 

Indicate briefly what environmental damage, if 

measurable, has occurred in the past, is now happening 

or will occur in the future if not abated. Include 
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reasonable estimates of total damage to human health and 

to the environment as a consequence ot the violations. 

Although the seriousness of the violation is not 

technically a requirement ot proot in entorcement of 

certain statutes, it is sometimes relevant to the 

assessment ot penalties and equitable relief. 

Consider the following factors in assessing the 

seriousness of the violation (a) the release ot toxics 

or mutagens or carcinogens is more serious than the 

release ot so-called conventional pollutants; (b) the 

release of large quantities of pollutants is more 

signiticant than the release ot small quantities; (c) 

bioaccumulative wastes posing long-te;nn threats are 

more serious than biodegradable wastes: (d) the release 

of pollutants in an area not attaining primary ambient 

air quality standards is more significant than the 

release in an area not meeting secondary standards; 

(e) the release ot pollutants which directly and demon

strably affect health or the environment is more serious 

than those which have no direct or obvious etfect; 

(f) ongoing present violations which the government 

seeks to stop are more significant than episodic viola

tions which have ceased, and (g) a violation which 

undermines the ability ot the Agency to make sound 

regulatory judgments (e.g., the submission of fraudulent 

to~icity data in support of a pesticide registration) 

is more serious than a single instance of false reporting. 
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7. Enforcement History of Defendant snd Pre-referral Negotiations: 

Attach copies of relevent documents referenced below, 

if available, under section 13 g, 

a. Recent contacts with defendant by EPA/Region and 

actions taken including administrative actions. 

Indicate recent contacts and enforcement actions 

taken by EPA/Reqion, e.g., letters, oral communications, 

administrative requests/orders, etc. Include recent 

actions in all media and under all statutes. Include 

any related or pending administrative enforcement 

proceedings e.9., (CA..~ 5120, TSCA Sl6(a), RCRA 53008, 

FIFRA SS13 or l4(a), and MPRSA SlOS(a) proceeding). 

~tate defendant's responses. 

Also indicate recent contacts by/with permits and 

qrants staff, if any. With regard to grants, indicate 

likelihood source will obtain grant, compliance schedule 

associated with proposed grants, relationship of grants 

to financial capability and any problems in grant his

tory that may affect injunctive relief or penalties. 

b. Pre-referral negotiations. 

Include a brief summary of all attempts at negotiating 

a settlement prior to referral of the case, including 

attempts by state. Fully describe attempts at compromise 

and why process failed. Consider use of Alternative 

nispute ~esolution (third party neutrals) as method of 

resolvinq case. 
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e. Contacts with detendant by state, local agencies and 

citizens, and actions taken. 

Include recent contacts or actions taken or antici

pated by state, local agencies and citizens. In par

ticular discuss history of state involvement including 

any state civil or criminal enforcement actions taken 

or pending, if state met timely and appropriate criteria, 

and it state~nticipates add1t1ona1 entorcement actions. 

d. Prior enforcement history of defendant,·if available 

and practical. 

This item relates to all prior actions and results 

other than those noted above taken by any governmental 

entity against the violator. (Include citizens' suits 

or notices ot intent to file.) In some cases compilation 

of this history will be impractical. If so, include 

only the most recent or most signiticant actions taken 

under any environmental statute. 

8. Injunctive Relief; 

a. Steps to be taken by defendant to achieve compliance. 

Indicate 1n general terms what attirmative relief 

should be requested. Consider use of an environmental 

audit (compliance ana management) as an element ot the 

remedy. If a series of acts are required, so state. 

~lso include basic but not elaborate technical informa

tion, if available, to support the proposed remedy. 
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Specify technology which will meet regulatory require-

ments, and indicate the time requirements tor a schedule 

of compliance which considers time necessary for design, 

contracting, construction and start-up. (This is not 

inconsistent with EPA policy of not prescribing specific 

compliance technologies. This information may be neces

sary in court to illustrate what remedy will bring the 

source into compliance and/or to demonstrate technical 

feasibili~y if contested by the defendant.) If no 

known technology can assure compliance, describe what 

in particular EPA expects the aource to do, including 

plant closu~e where applicable. Indicate if another 

source has adopted the recommended control technology. 

b. Feasible alternatives. 
' 

Describe alternative remedies if appropriate and 

discuss why the primary remedy and/or sanction was 

selected. Consider •studies• by defendant as a remedy 

where a precise course ot action cannot be detined at 

time of referral. 

c. Cost and technology considerations. 

Indicate cost of compliance of the remedy. Base 

these costs on the Region's best estimates. Indicate 

technological feasibility problems. 

9. Penalties: 

a. Proposed civil penalty and legal authority. 
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l) Bottom line and opening negotiation figure. 

Include two figures here (1) the proposed bottom 

line or the amount for which EPA will agree to settle. 

Calculate this figure by use of the appropriate 

mediwn-specific penalty policy (see section b. below.), 

and (2) the proposed figure with which EPA will open 

any negotiations or settlement talks. This second 

fiqure will be higher than the bottom line figure 

but will be related to it. 

2) Statutory maximum amount. 

Include amount, how calculated and legal author

ity for the statutory maximum amount. 

b. Penalty analysis/calculation. 

Include here a hrief summary of the penalty analysis 

and calculation, including a specific estimate (based on 

BEN) of economic benefit of non-compliance. Attach the 

~ctual detailed analysis and calculations using the 

eppropriate medium-specific penalty policy under sec

tion 13 j. 

c. Present financial condition of defendant. 

Indicate known financial condition of defendant, 

ability to pay penalties and meet other objectives of 

li.tigation and source of information. ABEL, a computer 

model that evaluates a defendant's financial ability to 

comply and pay penalties, may be of assistance here. 

The model will be available in th~ spring of 1986. 

Include necessary bonding requirements and reasons 
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therefor, if applicable. If there is a question as to 

detendant's tinancial capability, include Dun and 

Bradstreet report, ABEL computer printouts, SEC Form 

lOK and Annual Report, if obtainable, under section 13 m. 

10. Major Issues: 

a. Issues of national or precedential significance. 

Indicate it reterral is case ot tirst impression or 

has other legal, national or precedential significance. 

b. Bankruptcy Petitions. 

Describe the status of bankruptcy petition, if any, 

including (l) whether Chapter 7, 11 or 13, (2) whether 

reorganization plan filed, and (3) bar.date for proof 

of claim. 

11. Significance of Referral: 

a. Primary justification tor referral. 

If a case does not present obvious •serious• health 

ettects or environmental harm, but is compelling for 

some other reason, e.g., deterrence of continued, 

blatant violations ot the law, this should be indicated. 

A defendant with a history of violations is usually more 

worthy of attention than a first time offender. 

b. Program strategy. 

Indicate if the case is part of the national pro

gram's stated strategy and br1ety show how it tits 

into that strategy. Indicate if violator is in SNC. 

c. Agency priority. 

Indicate briefly if the violator is of a class listed 

1 n the pre'· .. · am strategy for priority moni t "'ring, and 1 t 
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the violation is of a class listed in the strategy for 

priority case action in fiscal year operating guidance. 

d. Program initiatives outside of stated strategy. 

Indicate briefly the initiative such as (1) enforcing 

a new or existing provision, regulation or statute for 

the first time, (2) actions against mun1c1pal1t1es tor 

pretreatment violations, (3) targeting a geographic area 

or 1 ndu~try /or ( 4) "batch or cluster• cases aga1 nst one 

type of industry or violator. 

e. Relation ot referral to previous or concurrent cases or 

actions. 

Indicate briefly if this case relates to any concur

rent or previous case or action (administrative or 

judicial) brought by the Agency or by a stateo 

It there is or has been a state or tederal criminal 

proceeding pending against the defendant involving the 

same or a related matter, indicate the nature ot the 

proceeding, its relationship to this case, and state 

reasons tor a parallel civil proceeding. 

If this referral involves overf iling of a state 

tmforcement action, indicate this and state reasons 

for overfiling. 

12. Litigation Strategy: 

a. Settlement potential/plan for settlement. 

1) Indicate it there is a realistic potential for 

settlement, and if so, what that settlement plan 
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i s. Include present contacts with defendant by 

EPA, DOJ or the U.S. Attorney's ott1ce. 

2) Present negotiating posture and comparison of 

this posture with •bottom-line• settlement 

figure from section 9 a. 

b. Need for interrogatories and requests for admissions. 

Indicate need for interro;atories and/or requests 

tor adm1ss1ons. Include potential names and addresses, 

if available. 

c. Potential for summary judgme~t. 

Indicate it case has potential for summary judgment, 

and if so, briefly describe why, and how case can be 

prepared for tiling. Include draft motion v1th support

ing memorandum and affidavits, if possible. Attach 

under section 13 e. 

d. Need for preliminary injunction. 

Emphasize urgency and reasons tor requesting prelim

inary injunction and time frame, if applicable. 

e. Identity of potential witnesses. 

1) Government's case 

Indicate witnesses and witness needs both as 

to liability and remedy. 

Identify all lay witnesses and any already 

known expert witnesses by name, address, place of 

employment and business phone. Include substance 

ot anticipated/actual testimony and 1t statements 
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are attached or are on file. For expert witnesses 

include Cl) tieJd ot expertise and gualitications, 

(2) past cases where retained, (3) if under EPA 

contract, and (4) if not under EPA contract, which 

office/contract will be available to retain the 

expert. 

Indicate whether any further investigation is 

neces~ary to identify lay witnesses. Indicate any 

additional expert witnesses needed beyond those 

already known by area ot expertise and testimony 

needed and state which off ice/contract will be 

available to retain the experts. In particular, 

indicate if expert witnesses will be necessary to 

analyze and/or testity tn regard to environmental 

conseQuences, technological remedy development or 

tinancial capability. 

2) Defendant's case. 

Identify all lay or expert defense witnesses 

anticipated, including their employment addresses, 

expertise and likely content of testimony. 

·f. Elements ot proot and evidence and need for additional 

~videntiary support. 

1) List the necessary elements of proof to establish 

the violation under each statute/section involved. 

2) Present a detailed, objective, factual analysis 

oi the str~ngth or weakness ot all available real, 



-15-

documentary and testimonial evidence corresponding 

to each necessary element ot proot set torth 1n the 

above list. New or stale evidence is relevant, as 

is the dependability ot testing techniques and legal 

status of test methods. Therefore, spell out any 

assumptions made as to the quality ot this evidence. 

Identify missing facts and holes in data. 

3) Identify and indicate location ot all real evidence. 

Identify all documentary evidence, and if possible, 

attach (or state 1ocat1on of) each item ot doci.nen

tary evidence under section 13 g. Include a list 

ot all ongoing and planned evidence gathering eftorts1 

e.g.! ongoing DMR analysis, new stmck tests, CEM data, 

or RCRA information request for further inspection. 

4) If evidence will be obtained at a later date, state 

how and when. 

5) If evidence is to be made available by discovery, 

suggest d1scovery plan. Ind1cate (1) type of 

evidence to be developed, (2) person or organization 

currently 1n possession ot evidence, and (3) draft 

of initial discovery to·be used.· Identify areas 

where swift action on discovery is needed. To 

preserve testimony or records attach initial draft 

discovery doc\.Dftents under section 13 c. 

g. Anticipated defenses (legal and equitable) and govern

ment responses. 
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1) Ind1cate all actual or ant1cipated legal and 

equitable defenses favorable to the defendant, and 

briefly set forth the government's response thereto. 

For defenses such as governmental estoppel, laches 

or atttrmative detenses based on Rule 12 ot the 

Federal Rules of Civil Procedure, EPA need only 

identity t~e aetense and the unaerly1ng tacts and .. ,, 

merits. The DOJ attorneys will usually be familiar 

with the legal issues. On the other hand, EPA 

attorneys are usually more familiar with defenses 

based o_n Agency statutes, regulations and po11c1es, 

or Agency involvement in matters central to the 

case. For these detenses the Region should not 

only identify the defenses and underlying facts, 

but fully discuss their legal bases and merits. 

2) Include all technical data and test results 

favorable to the violator both as to prima tacie 

case and defenses. Indicate any relevant or· 

mitigating tactors that may bear adversely on the 

government's contentions. Reference defense 

witnesses under section 12 e. 2. 

h. ~euource commitments. 

Describe estimated case budget, indicate what 

resource commitments both budgetary and personnel will 

be reauired and if the Region is prepared to provide 
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them. If not, state where they will be obtained. In

clude here costs tor experts and additional testing. 

i.. New evidence. 

Update all new evidence and information and forward 

it to Headquarters, DOJ and/or the u.s. Attorney, as it 

becomes available. 

13. Attachments, where applicable: 

a. Index to attachments. 

List attachments and use tabs if possible for 

ease ot reterence. 

b. Draft complaint. 

Include draft complaint. Headquarters and DOJ 

consider the comp1a1nt a usetul document, although at 

a later date the complaint may change. 

c. Dratt discovery. 

If discovery is needed, include initial interroga

tories and request for production, etc., as appropriate 

or known. 

d. Dratt consent decree. 

Unless the case is straightforward, minor or 

negotiations have reached a productive stage, 1nclus1on 

of a draft consent decree at this point in the case 

developnent would not be practical or advisable. If 

attached, indicate the stipulated penalties. 
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e. Draft motions. 

Inclusion of draft motions depends aomewhat on the 

urgency, complexity and litigation strategy ot the 

case. Include when necessary and appropriate. 

f ,, Table of Violations. 

The Table of Violations should specify dates for 

each alleged v101at1on, and tor each, the statutory/ 

regulatory provisions involved. 

g. Documentation of violations. 

Include here documentation of violations and 

enforcement history of detendant referenced 1n section 

7. Include copies of inspection reports. Also include 

here documentary evidence reterenced under section 12 

f. 3. 

h, Permits end contracts. 

Include copies of all applicable permits and con

tracts. 

i. Significant correspondence between EPA, defendant 

isnd/or state. 

Attach all correspondence relative to the viola

tion/case. 

j. Penalty analysis/calculation: BEN printout. 

This attachment is a detailed analysis ot the brief 

01.DTUT1ary in 9 b. above. Indicate the proposed bottom 

Jjne settlement figure {based on the appropriate 

penalty p~licy) and an opening negotiation position. 
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The settlement figure should briefly discuss how the 

bottom line figure was determined, particularly in 

regard to any economic benettt contained ln this figure. 

The proposed opening negotiating position should con

tain a briet statement why that particular figure is 

appropriate. Attach BEN printout. 

k. Diagram of facility. 

Include any official or unofficial diagram of the 

tacil1ty, or the actual workings (drawings) ot the 

violation. Any diagram, if not misleading or factually 

incorrect, will be useful. The diagram need not be to 

scale or one made by a professional artist or draftsman._ 

State if video tapes were made and where located. 

1. Case Plan. 

Attach a case plan here if prepared by the Region. 

m. Dun and Bradstreet report: SEC Form lOK: Annual Report: 

Papers relating to corporate status from Secretary of 

State's ottice: ABEL printouts and legal description 

of property, as necessary and if obtainable. 

n. Other relevant information. 

This is a catch-all category and includes all 

other relevent documents, technical data and information, 

etc., which may aid the AECs, DOJ and the U.S. Attorney 

in preparation and prosecution of the case. Please list 

in the Index to Attachments all such documents included 

here. 
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t;~ITED STATES ENVIRO~ME~T AL PROTECTIOS AGE~CY 
WASHINGTON, O.C. 20460 

FEB 38 

OFFICt OF E,F,,.L'f"4f"':' 
':0.0 C0"4't .. 1-t.!'C! . 

"40"TO&l'G 

MEMORANDUM 

SUBJECT: 

FROM: 

Implementation of Guidance on Parallel Proceed~gs 
~ -- I '-

Terrell E. Hunt, Dir~c;.tc.:-~~~:;:?s1 _r-
Off ice of Criminar-Enforcement 

and Special Litigation 

TO: Regional Counsels, Regions t - X 

I. Background and Purpose 

Policies have been issued within the last two years that 
address the legal issues which arise in parallel proceedings 
and.suggest procedures for (l) determining to pursue a parallel 
proceeding, and (2) establishing appropriate supervisory safe· 
guards to insure the integrity of parallel criminal and civil 
or administrative proceedings. 1 

'nlis memoran~um briefly reviews the rationale for management· 
caution in this area and shares with all of you the approach that 
has been taken in some instances. we seek to assure consistent 
practice·in this area by implementing scandard procedures for 
making the "finding'' to engage in parallel proceedings, and for 
documenting the supervisory "wall" established co preserve the in
tegrity of the respective criminal/civil-administrative processes. 

II. Issues that Arise In Parallel Proceedin2s 

The existence of parallel criminal/civil proceedings pro
vide defense counsel in the criminal case an opportunity to 
obeain valuable information that would not otherwise be avail
able to them, to engage in procedural tactics that may delay or 
complicate the prosecution, and to raise affirmative defenses. 
These defenses may include an allegations of a;u~e of the grand 

See, "Policy and Procedures on Parallel Proceedings 
at the Environmental Protection Agency," Courtney M. Price, 
Assistant Administrator, January 23, 1984; "The Role of 'EPA 
Supervisors During Parallel Proceedings", Courtney~. Price, 
Assistant Administrator, March 8, 1985. 
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jury process (Rule 6(e)1)2, Fifth Amendment violationsl, and 
improperly using civil discovery or administrative means to 
obtain information for the criminal caae4 • .. .. 

In the abaence of clear guidance from the case law in this 
area, we 1eek to take every precaution to minimize the avail
ability of such tactics and allow a strong response where such 
defenses are raised. It is essential chat we follow existing 
g~idance in (l) deciding consciously (and at the policy level) to 
engage in a parallel proceeding, in (2) separating the technical 
and legal support ataffs5 on the respective cases, and in (3) 
dQcumenting both the decision and the aeparation of staffs. 

The Off ices of Regional Counsel execute all criminal and 
~ivil actions and concur in the issuance of all administrative 
complaints. ORC can serve as the focal point in identifying 
parallel actions and ~n applying the appropriate procedures. 

III. Procedures for Seeking Authorization for Engaging in 
Parallel Enforcement Actions 

These potential problems in parallel criminal/civil actions 
motivated the Assistant Administrator to require Headquarters 
relfiew and approval of any parallel proceedlng6. The Aasiscant 
Administrator notifies the Regional Administrator.after parallel 
action has been approved?. In seeking approval to engage in a 
parallel enforcement action, the region must identify the 
respective actions that are proposed to be taken and set forth 
the circumstances requiring parallel action. Typically, the 
juAtification will focus on the following matters: 

(A) The n.ature of the misconduct of the potential defendants 
in the criminal/civil-administrative actions, and the 
applicability of the respective remedies to the miscon
duct cf che respective defendants: 

(B) The u=gency of any environmental and/or health risks 
posed by such alleged misconduct, and the best use of 
available authorities to respond to such risks; and 

(C) The r~gulatory context within which the violation arises 
and the application of enforcement sanctions which will 
send the strongest deterre~t message to the regulated 
community. 

2'1Policy and Procedures on Parallel Proceedings". Id. at 9. 
3rd., at s. -
4!Cr. I at 9. 
'Ta. at B, 11. 
6"'runctions and General Operating Procedures for che 

Criniinal Enforcement Program." Court:ney M. Pri~e, Ass is ta.nc 
Adm~nistrator. January 7, 1985, at 7, 8. 

7Id. at a. 
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A good r•cent example of a letter requesting a parallel pro
ceeding and communicating the rationale therefore was submitted 
by Region VIII in the "Ea_gle-Picher" case. 'nlat request, together 
with the subsequent approval, is attached as Attachment No. l. 

IV. Procedures for Documenting the Separation of Technical and 
Legal Support Staff 

One of the primary reasons for the approval of the Assistant 
Administrator ls the necessity of monitoring the separation of 
the technical and legal staffs assigned to the respective cases. 
Documents listing the legal and technical staff separation 
arrangements should be drafted immediately after the parallel 
proceeding ls apprqved by the Assistant Admlnlstrator.S The 
documents should include at a minimum: 

(A) The identity of the matter; 

(B) The date of Assistant Administrator's approval 
of the Jarallel proceeding; 

(C) The names of persons who will provide technical or 
legal support to each case and their criminal or 
civil-administrative designation;· · 

(0) A statement that the list will be revised if 
necessary for changes in personnel involved. 

An example of the documentation of the technical staff separ
ation in a Region VI case ls attached as Attachment No. 2. The 
chart provided by the Region is a good format co follow. A doc
ument from the Regional Counsel listing the legal staff separation 
should also be included as an attachment to the letter. 'nle 
Regional Administrator or Deputy Regional Administrator should 
sign the document. The document and any revisions should be kept 
on file in the Regional Office, with a copy sent to the Assistant 
Administrator for filing at Headquarters. 

Attachments (2) 

cc Deputy Regional Administrators, Regions I - X 
Tom Gallagher, NEIC 
David Buente, OOJ 
Judson Starr, DOJ/ECU 
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......ENFORCEMErrr CONFIDENTIAL .... * 

At t.acnme..'l: No. l 

TO: Te,.,.111 E. Hunt, Associate Enforcement Counsel for Criminal 
Enforcement and Special L1t1gat1on 

FROM: Robert L. Oup!"ey, 
Hazardous Waste ,.,.llfa.Nn.r 

Thomas A. Speicher 
Regional Counsel ~.,._..._...,,,~~-'-----

SUBJECT: Request for Concurrence on Jn1t1at1on of C1v11 Parallel Proceeding, 
Eagle-Picher Industries 

ISSUE: The Regional Office intends to file a RCRA adm1n1strat1ve 
compla1nt and compliance order requiring installation of gr-oundwater wells and 
site cleanup and seeking penalties. Issuance of this action constitutes a 
parallel proceeding as there is an on-going criminal investigation at this 
site. 

. . 
DESCRIPTION OF THE PARALLEL PROCEEDING: Eagle-Picher Industries, Inc., 

(EPI) has been unoer criminal invest1gat1on since August of 1984. Information 
recei~ed by EPA indicated that EPI personnel 111egally buried drunmed 
hazardous waste at the site, located in Colorado Springs, Colorado. We 
understand that the U.S. attorney has reviewed the criminal case and that an . 
indictment is pending a request for inwnunity. 

J 
Routine RCRA compliance inspections conducted in 1983 indicated that the 

EPI facility was not in compliance with the hazardous waste regulations. 
Significant violations of the regulations were confirmed by samples collected 
during the joint criminal and civil investigations that occurred in 1984. The 
most significant violations are lack of any groundwater monitoring wells and 
spills and leaks of hazardous waste that have resulted in surface and 
subsurface soil contamination. 

The assistant U.S. attorney assigned to the criminal case has indicated 
that the criminal action deals solely with the one instance of 111egal drum 
buria1. The administrative action the Region proposes to issue deals with 
groundwater monitoring violations at four surface impoundments located away 
from the drum burial site, as well as spillage/disposal of hazardous waste at 
a loading dock and at other sites which are removed from the drum burial 
site. The criminal and administrative counts are therefore separate and 
distinct, without overlapping subject matter. 

NECESSITY OF A PARALLEL PROCEEDING: Significant environmental and 
political issues nave been 1oent1¥1ed at the EPI site. The available 
information is sunmarized below and supporting data and facts are included in 
the attachments. 



'*'1est for Ol\OJrtmce on Initiatian of C1Vil Parallel Proceeding, 
Pa; le-Picher lndu.ltr i• 
~2· 

cl» rmr hua~ .ste p:nds, two of which are not lined, are u~ to · 
8telr• b&lardr:Ns waste ccntaining c:a~iun'. ':ther• are no c;rounct•aeer 
rorr-itorinCJ wlls. Refer to attac:tllW\t A - Draft Q:lrpl&int, for specific: 
infoaatim. 

C2> Spilled and diac::harged hazardous waste nu resulted in soil 
ccn~in&tim. 

Cl> Q:l\tm'inatim Of off~ite mil.a, ldj&clnt surface water, and 
9f0ln!water ii 9'111P«ted. IPA aantrac:tors are now being used to 
invtati9at1 p:isaible releues f rar thl ait• for ilsuanca at a later tin 
of I\ mn:ective action ordlr. 

(4) !he a:irrpeny iS not financially ICW°\d ac:c:ardinCJ to an analysis 
perf-orrld by 189icn VIII' a fi.Mnci&l analyst. 'Dli.S evaluation is Dued 
an t\l'm CClr'pAny'a liability r•ultin9 frar UbeSto• liti9ation and is 
deta,i.led in attacl'lrent a. air financial analyst strQftCJly Uf9• that we 
proe.led with 1nforcsent action before the carp1ny ... u protection under 
blntu:upcey. 

· (5) in. facility vu idmtified in 1984 u a •aiC)nifican·t non~Uer• 
because of the rajor violations of the groundwater ronitorinc; 
requirerents. EPA policy dic:tat.es that enforoesrent actions oe issue-:! 
&C)ainst 1i911ific:ant ncn-carpliers u 80Cln as possible. Additionally, the 
facil.i.ty is listed in the Dingell r9P0rt u •iac:kin9 groundwater• wells 
and 11.:> enforcerent action has been taken. 

( 6) 'il'he p.i;>lic:, news redia, and smator Krmrer have all expressed 
caloe1:n over the significant envircnrental issues at the site and have 
reques1ted that EPA require siee clean~p as soon as possible. Refe~ to 
attacr.ft'ent c "*tich includes correspondence and relevant newspaper 
articles. 

(7) 'rhe Rer;ion'a intention to file an adrrinistrative c:orrplaint has been 
discussed with the assistant o.s. attorney assigned to the crin'inal 
case. Be nu indicated that the Re;ion ~ay proceed with its intended 
course of action and bu no abjection to the car-plaint and corrpliance 
order uith proposed penalties. 

'!h!re lire several pertinent iasues raised in Q)Urtney Price's January 23, 
1984, l'esro en parallel proeftdin9s that have been addressed. Please refer to 
attaciJrent ti for specific axnrent.s. 

smt\ARY: Sic;nifieant envir:rurental and political issues IT'ake it 
necessary for EPA to pursue a civil action at the EPI facility. The civil 
aceion has a legitiJrate purpose and iS not being instituted to strengthen the 
criJrinal C4$!. nie c:r1.lrinal investiqscion at !PI is liJrited in s~, and the 
civil action for cleanup and ;roundwater tr0nitorin9 with proposed penalties 
will address areas of the site unaffected by the c:riJrinal proceeding. 
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~est for o:nc:urrStoe Cl'l Initiation of Civil Par1liel Prc:r:eedi1\9, 
Dt;le-Pic:het ~ill 
Pa99 3 

51parate tecmical and legal 1taff tave been usi9f*S to the civil and 
eri.l'in&l nrieu. IPI u aware of the cr:Lrinal investiqation and mows that 
civil carpllanca prcblcs esist at the lite. h usistant u.s. attomey 
conduetin9 tbe cr:Lrinal cue bU no objection to tbe 19gian pcoc:eedin; with 
thl c:i vil acticn. 

If further inforntiCI\ ii desired pleue contact torraine Rois of the 
otf icre of 18gion&l Q:JUn.lel at P'lS Si<t-1473. 

!}!iSl!ST rm ACn~: R.;ica 'VIII t1CJ19St.I cancurr.,oe Cl\ the initiation 
of a civil ada"inistrative actica Which will constitute a parallel proceeding 
in tlWI nt:t:er. DO you concur? 

______________________ !ES 
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Jl 30 1985 ' 

MEMORANDUM 

SUBJECT: 

O"ll'I n' ''•• ,., ! ,., ' . 

.,,,('""'• ~-'~ ! 
MC"h'•"· 

Contemporaneous 
l.a41t""1-..-..~l•·Piche~r.1~I~n,,,--"'7 

Administrative 

FROM: 

TO: 

·~ T1rrel,;L.JL--lhrn!~,~'tf~~r:.~-'-cl-__.. 
Office of Criminal Enforcement 

and Special Litigation 

Rober~ L. Duprey, Director 
Hazardous Waste Management Division 

Thomas ~. Speicher 
Regional Counsel 

We concur with your request to proceed Nith an adminiatratlve 
action against Eagle-Picher Industries which would run contempor• 
aneou1ly with the on-1oing criminal inv11ti3ation. We agree that 
the environmental and health riska at the 1ite and the tenuous 
financial status of the firm warrant timely administrative action. 

Over 'the past few weeks, Randy Lutz, Director of the Office 
of Criminal Enforcement, ·has conferred by telephone with Dianne 
Shannon about the nature and 1cope of the propo1ed administrative 
action. Clarity in this matter la important in determinlng 
whether a classical parallel proceeding would result from the 
filing of the·adminsltrative case. As we understand it, the 
Region has now determined that its administrative case will not 
include counts for waste burial which are the sole subject o'Tthe 
criminal case. Accordingly, the administrative case will not 
include any counts which would be included in the indictment, 
and is not, strictly speaking, a parallel proceeding. 

Our concurrence relies heavily upon your assurance that the 
U.S. Attorney conducting the criminal case has no objection to 
the civil action. I have discussed the matter with NEIC's Ren 
Wahl, the agent handling the criminal case, who noted that NEIC/OCI 
has supported contemporaneous civil action in this matter since 
it was first discussed last December. We strongly endorse your 
decision to assign 1eparate technical and legal staff to the 
respective criminal and administrative matters. 

I appreciate the substantial effort you have made to document 
the case and seek our review of the matter. 

cc/ Richard H. Mays. OECM 
Judson Starr, OOJ/ECU 
James L. Prange, Ken Wahl, NEIC/OCI 



UNIT£D STAT£S E.S\'IR0\~1r~·rAL PROTECTIO' AGE,(·,--- .. -...... - ........ 
WASHI~GTO,, D.C. 20460 

OCTl7• 

Honorable Dick Whittington 
Regional Adminiatrator, Region VI 
o.s. Environmental 
Protection Agency 
1201 El• Street 
Dalla•, Texa1 75270 

Re: Parallel Civil/Criminal Proceeding Against 

Dear Dick: 

t'tf) • t 't6 I ' .. ·• • 

'''I • ~ ,. I , \ '• 
"'''' :t ., .,,, 

I am writing to you in your capacity aa Region 6 Enforce
•ent Contact co enliat your assistance in properly coordinating 
proceedings again1t .................... .. 

A criminal referral againat and three of its 
corporate officer• val approved by me on September 30, 1985. 
and •ailed to the Office of the United States Attorney for the 
Southern District of Texas in Houston. Texas. i..st week. t 
approved a concurrent civil referral under the Clean Water Act, 
seeking necesaary injunctive relief •• well as civil penalties 
againat The decision whether to pursue these remedies 
1imultaneou1ly or •equentially is an important matter of reg
ulatory policy and prosecutorial judgment on which the Agency 
and Department will consult. At this early atage, however, the 
procedures indicated in my January 23, 1984 and March 12, 1985 
memoranda concerning "parallel proceedings" by the Agency ahould 
be inatituted. I underatand'that the region has already taken 
1teps to implement that guidance for this case. Separation of 
staff and supervisory personnel and responsibilities workin~ on 
the civil case from those working on the criminal case, should 
be effectuated lmmediately. 

I would appreciate your reiterating to the appropriate 
Region 6 ataff the importance the Agency places upon avoiding 
any potentially improper entanglements of the two proceedings. 
I further request that an appropriate Region 6 official advise 
Terrell E. Hunt, Director, Office of Criminal Enforcement and 
Special Litigation, of the 1pecific procedures being implemented 
to ensure the separate development and prosecution of these 
proceedings. 
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I am ara~eful for your a11i1tance in this very important 
matter. 

Sincerely 7our1, 

CQ.~ricc 
A1111tant Adm1n11trator 

Enclo1ure: 

cc: David T. Buente, E1q. 
Acting Chief, Environmental Enforcement s~ction 
Land and Natural Reaources Divi11on 
Depa?tmenc of Juatice 

Jud1on w. Starr, Eaq. 
Dir~<!tor, Environmental Crimes Unit 
Land and Natural Reaources Division 
Department of Ju1tice 

James Neet, Esq. 
Office of Regional Counsel, Region VI 
U.S. Environmental Protection Agency 

Thoma• Kohl 
Resid~nt•Agent-ln·Charge 
Offic~ of Criminal Investigations 
Dall~a Resident Office 
U.S. ltnvironmental Protect ion Agency 

Jamea L. Prange 
Asai8tant Director 
Offie~ of Criminal Investigations (NEIC) 

Honorable F. Henry Habicht II 
Assistant Actoniey General 
Land a·nd Natural Resources Di via ion 

Honorable Daniel R. Hedges 
United States Attorney 
Southe1:-n Diatict of Texas 

Glenn L. Unterberger 
Aasoc1nte Enforcement Counsel - Water 
U.S. Ernvironmental Protection Agency 



UNITED STATES IN~J.-CNM!NTAL '"OTIC:TION AGENC:Y 
RIGIC)N VI 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

INTlllt,.IQT TWO aun .. OrNG. 1101 l'-M STRICT 
OA&.~S. TIU.A 71170 

November 20, 1985 

Parallel Proceeding 

01 ck llh 1tt1 ngton, •• H"""• -:C.~c.i.-.~ 
Regfon11 Admf nf str~tor 6A) · . / 

Ttrl"ell E. Hunt, Of rector 
Office of Crfm1na1 Enforcement 1nd 
Spec1a' Lft1gat1on (LE·l34P) 

In response to Courtney Price's letter of October 17, 
1985, I am taking this occasion to advise you of the spec1f;c 
procedures which have been implemented by Region VI to ensure 
the separate d1velopment 1nd prosecution of potential parallel 
proceedf ngs aga 1 nst As I am sure you 
are aware, the- criminal referral involves alleged . 
vfolat1ons of multiple environmental statutes and Sections of 
Title 18 o~ the United States Code. A1tnough the existing 
civil referral contains only water counts, our assump·tfon ts 
that additional RCRA counts will be added at a later date. 
Because of the multi-media aspects of this case, support 
activity from Region VI could potentially come from four 
divisions within the Region •• the Water Management Division, 
tne Hazardous Waste Management Division. tne Environmental 
Services 01vis1on and the Office of Regional Counsel. 

In order to avoid any pote~tially improper entanglements 
of the proceedings, Region VI has identified separate liti
gation support teams to provide technical and legal assistance 
to the prosecution of each case. Additionally, efforts are 
currently underway to ensure that all potential participants 
in either prosecution effort are aware of all requirements set 
forth 1n memoranda issued by Courtney Price on March 12. 1985, 
and January 23, 1984, respectively. I have attached a chart 
showing the make-up of the litigation teams. If you have any 
further questions regarding this matter, please contact Jim 
Neet, Deputy Regional Counsel at FTS 729-9984. 

Attachment 
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(~Ya·~ UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
\, ._! WASHINGTON. O.C. 20460 -Jr., e.-

.. < l>A01l.'- ~ .:ft./ 

f.lG 2 8 \986 

OFF1t:E Of 
ENFOAc:EMF.NT ANO 

CONIPLIANl':t: MONITOlllNG 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Purpose 

Expanded Civil Judicial Referral Procedures 

Thomas L. Adams, Jr~ ~ ~-. ~'
Assistant Administrator for Enforcement 

and Compliance Monitoring 

Regional Administrators 
Program Off ice Enforcement Division Directors 

The purpose of this memorandum is to provide guidance 
on several issues regarding the procedures by which the Agency 
refers civil judicial referrals to the Department of Justice 
(DOJ). They are as follows: 1) expansion of the current 
direct referral program, 2) pre-referral negotiations, 3) hold 
action requests to DOJ for referred cases, and 4) filing proofs 
of claim in bankruptcy by regional attorneys. 

Expansion of Direct Referral Program 

Last summer the Direct Referral Program!/ was expanded to 
include, in the second year of operation, all TSCA and FIFRA 

1/ As used here the term "direct referral• denotes case 
referrals sent directly from the Regional Administrators to 
the Assistant Attorney General for Land and Natural Resources 
of the Department of Justice, with simultaneous review by OECM 
and DOJ. The current DOJ address for direct referrals is: 
U.S. Department of Justice, Environmental Enforcement Section, 
Box ·7415, Ben Franklin Station, Washington, o.c. 20044, or, if 
express delivery is used, u.s. Department of Justice, Land 
and Natural Resources Division, Environmental Enforcement 
Section, Room 1521, 9th. St. and Pennsylvania Ave, N.W., 
Washington, D.C. 20530. 
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collection actions and all non-governme~tal mobile source tam
pering and fuels cases. That expansion has been successful in 
helping to expedite the judicial referral process. Etfective 
for cases referred on or after September 2, 1986, OECM with 
DOJ encourageme~t is further expanding the categories of direct 
refer1~als by adding the following 8 classes of cases (see 
attached copy of my letter of August 28, 1986, to F. Henry 
Habicht, Assistant Attorney General for Land and Natural 
Resources): 

1. All collection actions in which the relief 
requested is solely for unpaid administratively or 
judicially assessed penalties under any statute, 
except for .~ctions to assess penalties under CERCLA 
and cases where there is little prior experience in 
civil judicial enforcement (i.e., the Ocean Dumping 
Act, underground injection control regulation under 
RCRA/SDWA, Clean Air Act NESHAPs other than vinyl 
chloride and asbestos). 

2. All actions in which the only relief sought is 
contempt for violation of any consent decree or 
other enforceable order, and/or to enforce the 
terms of any consent decree or other enforceable 
order.2/ The preceding types of actions against 
governmental entities shall continue to be 
referred to OECM. 

3. Clean Air Act cases involving asbestos and vinyl 
chloride National Emissions Standards for 
Hazardous Air Pollutants. 

4. All Clean Air Act post-1982 date cases except 
those involving steel producers, smelters and 
lead sources.~/ 

5. All Clean Water Act cases involving NPDES permit 
violations by industrial dischargers, except those 
involving violations relating to or determined by 
biological methods or techniques measuring effluent 
toxicity. 

6. All judicial actions alleging interim status vio
lations under RCRA §3008(a) except cases involving 

2/ All modifications of consent decrees which result from any 
action (direct referral) in this paragraph shall continue to 
require OECM approval and program office approval, where · 
appropriate, prior to submission to DOJ for entry by the court. 

3/ OECM approval will also be required when major changes are 
made to SIPs due to a future change in the related NAAQS. 
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loss of interim status or closure. This authority 
will take effect in each Region upon the successful 
referral by the Region of two cases in order to 
demonstrate the requisite experience. This author
ity does not include corrective action cases under 
3008(h). 

7. All RCRA judicial actions seeking penalties only, 
except for undergrqund injection control regulation 
cases. 

8. All actions to enforce final federal orders issued 
under RCRA §3008(a). This authority will take effect 
in each Region upon the successful referral by the 
Region of two cases in order to demonstrate the 
requisite experience. 

We will add these expansion cases to the 5 classes of cases 
currently included in the direct referral program listed below: 

l. Cases under Section 1414(b) of the Safe Drinking Water 
Act which involve violations of the National Interi~ 
Prima·ry Drinking Water Regulations, such as reporting 
or monitoring violations or maximum contaminant 
violations. (Note: This category does not include 
any causes of action under Section 1414(b) established 
by the SOWA Amendments of 1986.) 

., -· The 

a. 

b. 

c. 

d. 

following cases under the Clea~ Water Act: 

cases involving discharges without a permit by 
industrial dischargers: 

all cases against minor industrial dischargers; 

cases involving fail 11r':' to illonitor or report by 
industrial dischargers; 

referrals to collect stipulated penalties from 
industrials under consent decrees; 

e. referrals to collect administrative spill 
penalties under Section 3ll(j) of the CWA. 

3. All stationary source cases under the Clean Air Act 
except the following: 

a. cases involving the steel industry; 

b. cases involving non-ferrous smelters: 

c. cases involving NESHAPs; 
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d. post - 1982 date cases. 

4. All TSCA & FIFRA collection actions for unpaid 
administratively assessed penalties.~/ 

5. All mobile source tampering and fuels cases (except 
governmental entity cases) arising under the Clean 
Air Act, sections 203 and 211 respectively. 

Attached for your convenience in Appendix A is a list of all 
cases now covered under the direct referral program. 

OECM will continue to play a substantive role in these 
cases, especially in view of the incre~~ed size of the Agency's 
case load and the need to ensure that our cases reflect the 
Agency 11 s priorities. The Regions should continue· to send 
copies of the case referral reports directly to OECM 0 and 
where appropriate, to the program office for review. OECM and 
DOJ will concurrently review these referrals. Within 35 days 
of receipt of a copy of the direct referral package, the appro
priate AEC will comment on the merits of the referral to OOJ 
and to the originating regional off ice. He may ask the 
Assistant Administrator of OECM to recommend.to OOJ that the 
case be further developed before filing or returned to the 
r_egionall. office. OECM will also continue to oversee the 
progress and development of these direct referral cases. It 
should be noted that in all direct referral cases, as with 
all other enforcement cases, the Regions still must coordinate 
settlement terms with Headquarters and submit consent decrees 
to OECM for review and approval. (See memorandum of November 28, 
1983, entitled, "Implementation of Direct Referrals for Civil 
Cases Beginning December 1, 1983" at page S (GM-18) .) All other 
existing policies and procedures regarding direct referrals and 
case management will remain in effect. 

Pre-referral Negotiations 

OECM has concluded that Headquarters should not establish 
mandatory requirements for pre-referral negotiations. Never
theless, use by the Regions of pre-referral negotiations, when 
and where approp~iate, is to be encouraged by the Regional 
Counsels. Also note that the Regions should continue to follow 
current applicable guidance set forth in Frederick F. Stiehl's 
July 30, 2985, memorandum entitled •preparation of Hazardous 
Waste Ref E~rrals • where in pre-referral negotiations for hazard
ous w~ste cases are discussed. In addition, refer to the 

4/ This class is now included in actions for unpaid administra
tively or judicially assessed penalties arising under any 
statute. :See expansion category number 1 above. 
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memorandum entitled "Enforcement Settlement Negotiations," 
GM-39, dated May 22, 1985, which requires AEC review of draft 
consent decrees before they are sent to the defendant. Draft 
consent decrees must be reviewed by an Assistan~ Chief or 
senior lawyer in the DOJ Environmental Enforcement Section 
before they are sent to the defendant. 

"Hold Action" Requests 

With a more decentralized management of the Agency's 
enforcement program, greater responsibility is placed on 
the regional offices to develop and manage cases, particularly 
in the pre-referral stage. The Regions are called upon to 
sufficiently investigate, prepare and develop civil cases so 
that DOJ can file them without delay. When EPA refers a case, 
the referral results in the expenditure of time and resources 
by OECM and DOJ. A request from the Region to hold action on 
the filing of a case that results from inadequate case prepara
tion or from the desire to conduct negotiations that could 
have been conducted prior to referral severely undercuts our 
enforcement efforts and results in inefficient use ~f valuable 
time and resources in the Regions, in OECM and at DOJ. 

Therefore, it is OECM policy that hold action requests 
should be used~ for strategic or tactical reasons, such as 
where the defendant has made a significant settlement offer 
after referral, or where settlement prior to filing will be 
advantageous to the government. A hold action request should 
be in the form of a memorandum from the Regional Counsel to 
the Assistant Administrator for OECM requesting and explaining 
its use and the length of delay requested. The Assistant 
Administrator, OECM, will determine whether the request is 
justified, and if so, will ask DOJ to delay the filing of the 
suit for a specified period ot time. 

OECM will grant hold action requests only where there is 
a clear benefit to the Agency resulting from the delay. In 
those cases where there is no reasonable justification for 
the requested delay, OECM will ask DOJ to proceed with filing 
or consider recommending that the case be withdrawn from DOJ 
and possibly will disallow credit for the referral. 

Filing Proofs of Claim in Bankruptcy 

EPA's judicial bankruptcy docket has grown enormously in 
the last two years. OECM and DOJ are very concerned about the 
handling of these cases and future bankruptcy matters. The 
law in this vital area is not well developed: little favorable 
precedent exists on the issues of concern to us. Moreover, we 
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must be very careful to avoid risking large resource expendi
tures in bankruptcy cases where there may be little realistic 
chance of obtaining material recoveries, even it we prevail on 
legal issues. These concerns make it imperative that bankruptcy 
cases be especially well prepared and that management review 
time be adequate at both OECM and DOJ prior to filing. See, 
e.g., OECM (Draft) Revised Hazardous Waste Bankruptcy Guidance, 
May 23, 1986, at 1-4. In the past, numerous cases have been 
referred with very little or no lead time for review and with
out litigation reports. Although we appreciate the difficulties 
of obtaining notice that bankruptcy proceedings have been 
initiated by a regulated entity, it is still important that 
EPA claims be forwarded for OECM review and referral to DOJ 
at the earliest possible time. These claims will be referred 
by the Assistant Administrator, OECM and approved in writing 
by the Assistant Attorney General, Land and Natural Resources, 
prior to tiling. 

If you have any questions regarding these procedures, 
please contact Jonathan Libber who can be reached at 
FTS 475-8777. 

Attachments 

cc: Administrator 
Dep~ty Administrator 
Assistant Administrators 
Senior Enforcement Counsel 
General Counsel 
Associate Enforcement Counsels 
Regional Counsels 
Regional Enforcement Contacts 
Regional Program Division Directors 
F. Henry Habicht II, Assistant Attorney General 

fo:~ Land and Natural Resources, Department of Justice 



Appendix A 

Categories of Direct Referral Cases As of September 2, 1986 

General 

1. All collection actions in which the relief 
requested is solely for unpaid administratively or 
judicially assessed penalties under any statute, 
except for actions to assess penalties under CERCLA 
and cases where th3re is little prior experience in 
civil judicial enforcement (i.e., the Ocean Dumping 
Act, underground injection control regulation under 
RCP.A/SDWA, Clean Air Act NESHAPs r)ther tha:"l vinyl 
chloride and asbestos). 

2. All actions in which the only relief sought is con
tempt for violation of any consent decree or other 
enforceable order, and/or to enforce the terms of any 
consent decree or other enforceable order.~/ The pre
ceding types of actions against governmental entities 
shall continue to be referred to OECM. 

Clean Air Act 

1. All stationary source cases under the Clean Air Act 
except the following: 

a. cases involving the steel industry; 

b. cases involving non-ferrous smelters; 

c. NESHAPs cases other than asbestos and vinyl 
chloride; and 

d. lead sources. 

2. All mobile source tampering and fuels cases (except 
governmental entity cases) arising under the Clean 
Air Act, sections 203 and 211 respectively. 

1/ All modifications of consent decrees which result from any 
action (direct referral) in this paragraph. shall continue to 
require OECM approval and program office approval, where 
appropriate, prior to submission to DOJ for entry by the court. 
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Clean Water Act 

1. All cases involving discharges without a permit by 
industrial dischargers. 

2. All cases against minor industrial dischargers. 

3. All cases involving failure to monitor or report by 
industrial dischargers. 

4. Referrals to collect stipulated penalties from 
industrials under consent decrees. 

s. Referrals to collect administrative spill 
penalties under Section 3ll(j) of the CWA. 

6. All Clea~ Water Act cases involving NPDES permit 
violations by industrial dischargers, except those 
involving violations relating to or determined by 
biological methods or techniques measuring effluent 
toxicity. 

Safe Drinking Water Act 

RCRA 

Cases under Section 1414(b) of the Safe Drinking Water 
Act which involve violations of the National Interim 
Primary Drinking Water Regulations, such as reporting 
cir monitoring violations or maximum contaminant 

.violations. (Note: This category does not include 
any causes of action under Section 1414(b) established 
by the SDWA Amendments of 1986.) 

1. All judicial actions alleging interim status violations 
under RCRA §3008(a) except cases involving loss of 
interim status or closure. This authority will take 
effect in each Region upo~ the successful referral by 
the Region of two cases in order to demonstrate the 
requisite experience. This authority does not include 
corrective action cases under 3008Ch:. 

2. All RCRA judicial actions seeking penalties only, 
except for underground injection control regulation 
cases. 
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3. All actions to enforce final federal orders issued 
under RCRA §3008(a). This authority will take effect 
in each Region upon the successful referral by the 
Region of two cases in order to demonstrate the 
requisite experience. ' 

TSCA & FIFRA 

All TSCA & FIFRA collection actions for unpaid 
administratively assessed penalties.2/ 

2/ This class is now included in actions for unpaid administra
tively or judicially assessed penalties arising under any 
statute. See General category number 1 above. 
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Honorable F. Henry Habicht, II 
Assistant Attorney General 
Land and Natural Resources Division 
U.S. Department of Justice 
Washington, o.c. 20530 

Re: Direct Referrals 

Dear Hank: 

During the past year OECM has been holding discussions 
with the Headquarters program off ices and with the 10 Regional 
Counsels on how to improve and expand the direct referral 
program, wherein certain cases are referred directly from the 
R~gional Administrator to your off ice. Because the program 
is working well, the consensus of the Associate Enforcement 
Counsels, the program compliance division directors and the 
Regional Counsels is to expand the classes of cases subject 
to direct referral. We have also consulted with members of 
your staff and understand that they acquiesce in this concept 
insofar as the classes of cases set forth herein are concerned. 

This letter, when signed by you, will ·serve as an amendment 
to our September 29, 1983, agreement which set forth the condi
tions of the initial direct referral pilot project. It will 
also amend the June 15, 1977, Memorandum of Understanding 
between our respective Agencies. 

The following 8 classes of cases will be added to the 
direct referral program: 

1. All collection actions in which the relief 
requested is solely for unpaid administratively or 
judicially assessed penalties under any statute, 
except for act ions to ass~ss p~~~J. t: ies under CERCLA 
and cases where there is little prior experience in 
civil judicial enforcement (i.e., the Ocean Dumping 
Act, underground injection control regulation under 
RCRA/SDWA, Clean Air Act NESHAPs other than vinyl 
chloride and asbestos). 
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2. All actions in which the only relief sought is con
tempt for violation of any consent decree or other 
enforceable order, and/or to enforce the terms of any 
consent decree or other enforceable order.~/ The pre
ceding types of actions against governmental entities 
shall continue to be referred to OECM. 

3. Clean Air Act cases involving asbestos and vinyl 
chloride National Emissions Standards for Hazardous 
Air Pollutants. 

4. All Clean Air Act post-1982 date cases except those 
involving steel producers,· smelters, and lead 
sources. '!.,! 

5. All Clean Water Act cases involving NPDES permit 
violations by industrial dischargers, except those 
involving violations relating to or determined by 
biological methods or techniques measuring effluent 
toxicity. 

6. All judicial actions alleging interim status vio
lations under RCRA S3008(a) except cases involving 
loss of interim status or closure.. This authority 
will take effect in each Region upon the successful 
referral by the Region of two cases in order to 
demonstrate the requisite experience. This author
ity does not include corrective action cases under 
S3008(h)e 

7. All RCRA judicial actions seeking penalties only, 
except for underground injection control regu!ation 
cases. 

8. All actions to enforce final federal orders issued 
under RCRA §3008(a). This authority will take etfect 
in each Region upon the successful referral by the 
Region of two cases in order to demonst.rate the. 
requisite experience. 

We will add these expansion cases to the 5 classes of cases 
currently included in the direct referral program listed below: 

1/ All modifications of consent decrees which result from any 
action (direct referral) in this paragraph shall continue to 
require CECH approval and program office approval, where appro
priate, prior to submission to DOJ for entry by the court. 

2/ OECM approval will also be required when major changes are 
made to SIPs due to a future change in the related NAAQS. 
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1. Cases under Section 1414(b) of the Safe Drinking Water 
Act which involve violations of the National Interim 
Primary Drinking Water Regulations, such as reporting 
or monitoring violations or maximum contaminant 
violations. (Note: This category does not include any 
causes of action under section 1414(b} established by 
the SOWA Amendments of 1986.) 

2. The 

a. 

b. 

c. 

d. 

e. 

following cases under the Clean Water Act: 

cases involving discharges without a permit by 
industrial dischargers; , 

all cases against minot industrial dischargers: 

cases involving failure to monitor or report by 
industrial dischargers; 

referrals to coll~ct stipulated penalties from 
industrials under consent decrees; 

referrals to collect administrative spill 
penalties under Section 3ll(j) of the -CWA. 

3. All st.:itionary source cases under the Clean Air Act 
except the following: 

a. cases involving the steel industry; 

b. cases involving nonferrous smelters; 

c. cases involving NESHAPs; 

d. post - 1982 date cases. 

4. All TSCA & FIFRA collection actions for unpaid 
administratively assessed penalties. 

s. All mobile source tampering and fuels cases (except 
governmental entity cases) arising under the Clean 
Air Act, Sections 203 and 211 respectively. 

OECM will continue to play a substantive role in these 
cases, especially in view of th~ increased size of the Agency's 
case load and the need to ensure that our cases reflect the 
Agency's priorities. OECM and DOJ will simultaneously review 
these referrals. 

Within 35 days of receipt of a copy of the direct referral 
package, the appropriate AEC will comment on the merits of the 
referral to DOJ and to the originating regional office. He may 
ask the Assistant Administrator of OECM to recommend to DOJ 
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that the case be further developed before filing or returned to' 
the regional office. OECM will also continue to oversee the 
progress and development of these direct referral cases and will 
continue to approve all judicial settlements on behalf of EPA. 
All ot~er agreed-upon conditions and procedures regarding direct 
referrals and case management will remain in effect. 

In order to allow sufficient time prior to implementation 
of the expansion and to make the U.S. Attorneys, the regional. 
office~ and our staffs aware of its provisions, it is agreed 
that this agreement shall become effective for cases referred 
trom a Region on or after September 2, 1986. I will distribute 
a memoI'andum to the Regions, the H~adquarters program offices 
a.nd within OECM expi_aining the expansion and how it will be 
implemented. : 

I appreciate your cooperation in arriving at this amendment 
to our agreement. If this direct referral case expansion meets 
with your approval, please sign in the space provided below and 
return a copy of the letter to me for our files. 

Approved: 

·/U~.~ 
~\Habicht, II 
Assistan~ Attorney General 

Sincerely, 

-..\~~µ., "\\ . ~("~ ~ 
Thomas L. Adams, Jr. \ 
Assistant Administrator ·'-... 

Land and Natural Resources Division 
u.s. Department of Justice 

cc: Richard H. Mays 
Senior Enforcement Counsel 
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MEMORANDUM 
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COMPLIANC:~ MONITOAllllG 

SUBJECT: Guidance on Calculating After Tax Net Present Value 
of Alternative.Payments 

FROM: Thomas L. Adams, Jr. 
Assistant Administrator for-1_,,_ ~~ 

Enforcement and Compliance Monitoring 

TO: Assistant Administrators 
Regional Administrators 

PURPOSE 

This guidance provides a methodology for calculating the 
after tax net present value of an environmentally beneficial 
project proposed by a violator to mitigate a portion of a civil 
penalty. We developed this guidance in reponse to requests from 
both the Regions and Headquarters on how to evaluate a project's 
real cost to a violator. The Associate Enforcement Counsels, 
Regional Enforcement Contacts, Regional Counsels, and the Chief 
of the Environmental Enforcement Section at Department of Justice 
have reviewed this guidance. In addition, the Tax Litigation 
Division of the Internal Revenue Service and the Corporate 
Finance Division of the Securities and Exchange Commission 
reviewed pertinent language in this document. We hope it will 
be useful. The policy on alternative payments is set forth in 
the February 16, 1984, uniform civil penalty policy. 

BACKGROUND 

The 1984 civil penalty policy provides flexibility for EPA 
to accept, under specified conditions, a violator's investment in 
environmentally beneficial projects to mitigate part of a civil 
penalty. The policy allows the use of these alternative payments 
as an incentive for settlement. The policy does not contemplate 
a dollar-for-dollar reduction in the civil penalty equal to the 
cost of an acceptable alternative payment project. Furthermore, 
EPA will not accept more than the after tax net present value 
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of an alte~native payment project. The Agency also can choose 
to accept '.Less than that amount. 1/ 

EPA must carefully balance the benefits of fostering settle
ments by approving alternative payment projects against the benefits 
of achieving the broadest deterrent impact from enforcement actions. 
Allowing these projects to.mitigate part of a penalty may reduce 
the deterrent effect of an action on the regulated community. 

A civil penalty is not tax deductible under 26 u.s.c. 
§162(f): therefore, the full amount of the penalty is a 
liability to a violator.2/ Conversely, if a violator invests 
in an alternative payment project, that investment may be tax 
deductible. EPA must u.se the after tax value of a proposed 
investment when deterrriining whether and by how much to mitigate 
a civil penalty.~/ 

In addition to considering the tax effects of an alterna
tive payment project, EPA must evaluate the cost of the project 
in terms of its present value. An alternative payment project 
usually requires expenditures over time.4/ Therefore, the Agency 
also mllst ruduce the after-tax value of the cash flows invested 
in an alternative payment project to its net present value at 
the date of settlement. 

·17 Proposed alternative payment projects may not be used to 
initigate the entire amount of a civil penalty. The Agency 
plans to issue further policy clarifying the use of alter
native payments in settlement negotiations. 

;!/ A writt~n agreement specifiying the tax implications of the 
c!ivil penalty is essential. The agreement should be a legally 
binding contract. The agreement should state that the civil 
f enalty is punitive and deterrent in purpose and is a non
deductible expense. 

3/ In addition to tax benefits, a firm also can generate 
positive, image-enhancing publicity from the project developed 
for the alternative payment; however, the penalty policy requires 
that any publicity a violator generates about the project must 
include a statement that the project is undertaken in settlement 
of an enforce•ment action by EPA or an authorized state. 

4/ A dollar today is worth more than a dollar a year from now 
~Jr two reasons: 1) if a dollar today is held in a no-interest 
checking account, inflation erodes the value of that dollar over 
t11e yeat; and 2) if a dollar today is invested at a rate higher 
than the rate of inflation, that dollar increases in value by 
the amount of earnings in excess of the inflation rate. 
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The BEN computer model can calculate the atter tax net 
present value of a violator's proposed alternative payment. 
Appendix A of tne BEN User's Manual provides the procedure tor 
calculating after tax net present value of capital investment, 
operation ana maintenance costs, ana one-time costs. 

USING BEN TO CALCULATE THE AFTER TAX NET PRESENT VALUE OF 
ALTERNATIVE PAYMENTS 

To use BEN to calculate after tax net present value of an 
alternate payment project, respond to the BEN questions as 
follows: 

1. 

2. 

Enter the case name (variable l); 

For variables 2 through 4, enter the ,incremental 
costs for the alternative payment p{oject of:,.' r 

, · Pollution control equipment; 

b~ Operation and maintenance; 

c. One-time expenditure; 

3. Substitute the date of settlement of the enforcement 
action tor the first month of non-compliance 
(variable 5); 

4. Enter the compliance date or completion date of the 
alternative investment for variables 6 and 7; 

s. Select standard values for variables 8 through 13;~/ 

6. Select output option 2. 

S/ Decreasing the tax rate used in BEN increases the amount of a 
~ivil penalty ana also increases the atter-tax cost ot an 
alternative investment. Therefore, a violator has an incentive 
to provide a lower marginal tax rate tor an alternative payment 
project than the one used to calculate the civil penalty. 
Both the civil penalty calculation and the alternative payment 
calculation must use the same tax rate. The annual inflation 
rate and the discount rate should be the same as the rates used 
in the civil penalty calculation. 
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Calculation C in output option 2 expresses the after tax 
net present value ot the alternative payment on the aate of 
settlement, which is the date substituted for the first month 
ot noncompliance (variable 5). Tnis tigure is the maximum 
amount by ~hich EPA may mitigate a civil penalty. Attachment 
A is an example ot a proposed alternative payment proJect with 
the BEN output showing the after tax net present value of the 
investment. 

If you have any questions about calculating the after tax 
net present value ot a proposed alternative payment, call Susan 
Cary Watkins of my staff (FTS 475-8786). 

Attachment 

cc: Regio~al Counsels 
Associate Enforcement Counsels 
Compliance Office Directors 



ATTACHMENT A 

ALTERNATIVE PAYMENT EXAMPLE 

Suppose a violator offers to invest over the next 20 months 
$500,000 in pollJtion control equipment. The equipment will 
provide environmental benefits beyond those that result from 
meeting legal requirements for compliance. The after tax net 
present value in 1986 dollars of a $500,000 investment over a 
period of 20 months is $299,562. Therefore, the value of the 
alternative payment in this example is $299,562, although the 
violator must com~it to investing $500,000. Exhibit 1 shows 
how the BEN model displays the data. 

If EPA approves the alternative payment project in the 
example, the Agency may propose an adjusted penalty target figure 
that is as much as $299,562 less than the initial penalty target 
figure.I/ Other adjustment factors also may reduce the initial 
penalty-target figure. 

The effects of inflation and return on a dollar are smaller 
over shorter periods of time. Consequently, the difference 
between the after tax net pres;nt value of an alternative payment 
and the total amount of the alternative payment decreases as the 
time between the date of settlement and the date of the final 
alternative payment decreases. If the violator in the example 
could invest $500,000 in pollution control equipment .in less 
than 2 months after settlement, the net present value of the 
investment woJJd be $76,742 greater (See Exhibit 2). 

For using the BEN model to calculate the after tax net 
present value of the proposed alternative payment for this 
example the data required are: 

1. Case Name: Alternative Payment Example 

2. Capital investment: 500000 1986 dollars 

3. One-time nondepreciable expenditJre: 0 

4. Annual O&M expense: 7000 1985 dollars 

5. Month of settlement: 4, 1986 

6. Compliance date: 12, 1987 

7. Penalty payme:lt date: 12, 1987 

ll The Agency is never obligated to mitigate a civil penalty by 
the f~ll amount of the after tax net present value of a:l alter
native payment project. For example, EPA might mitigate a civil 
pe~alty by o~ly half of the after-tax net present value of the 
project. 
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MEMORANDUM 

SUBJECT: Final EPA Policy on the Inclusion of Environmental 
Auditing Provisions in Enforcement Settlements 

FROM: \.. ~ ' t". Thomas L. Adams, Jr. ~.--..-. ~. ~~o..-,,.. 
' . ·. 

Assistant Administrator for Enforcement 
and Corr.pliance Monitoring 

TO: Addressees 

On July 17, 1986, this Office circulated a draft EPA 
Policy on the Incluaion of Environmental Auditing Provisions 
in Enforcement Settlements. I am pleased to report that Agency 
comments were almost uniformly supportive of the draft as 
written. Attached please find a final version of the policy, 
including summaries of the known auditing settlements that 
Agency personnel have achieved to date and several model audit 
provisions that Agency negotiators may use as a starting point 
in fashioning settlements that address the circumstal1ces of 
each case. 

I believe that the inclusion of environmental auditing 
provisions in selected settlements offers EPA the ability 
to accomplish more effectively its primary mission, namely, 
to secure environmental compliance. Accordingly, I would · 
like to renew last July's call for EPA's Offices of Regional 
Counsel and program enforcement offices to consider including 
audit provisions in settlements where the underlying cases 
meet the criteria of the attached policy statement. 

Inquiries con ~rning this policy should be directed to 
Neil Stoloff, Lega~ Enforcement Policy Branch, FTS 475-8777, 
E-Mail box 2261, LE-130A· Thank you for your consideration of 
this .important matter. 

Attachments 
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Addresseeu: 

Assistant Administrators 
Associate Administrator for Regional Operations 
General Counsel 
Associate Enforcement Counsels 
Director, Office of Criminal Enforcement and Special Litigation 
Director, Office of Compliance Analysis and Program Operations 
Headquarte1rs Compliance Program Division Directors 
Director, NEIC 
Regional Administrators, Regions I-X 
Regional Counsels, Regions I-X 
Regional Compliance Program Division Directors, Regions I-X 
Principal Regional Enforcement Contacts, Regions I-X 
Enforcement Policy Wor.kgroup 

cc: Admini,strator 
Deputy Administrator 
John U1~felder 
David Buente, Department of Justice (DOJ) 
Nancy Firestone, DOJ 



THE POLICIES AND PROCEDURES ESTABLISHED IN THIS DOCUMENT ARE 
INTENDED SOLELY AS GUIDANCE FOR GOVERNMENT PERSONNEL. THEY ARE 
NOT INTENDED, AND CANNOT BE RELIED UPON, TO CREATE ANY RIGHTS, 
SUBSrANTIVE OR PROCEDURAL, ENFORCEABLE BY ANY PARTY IN LITIGATION 
WITH THE UNITED STATES. THE AGENCY RESERVES THE RIGHT TO ACT 
AT VARIANCE WITH THESE POLICIES AND PROCEDURES ANO TO CHANGE 
THEM AT ANY TIME WITHOUT PUBLIC NOTICE. 



EPA POLICY ON THE INCLUSION OF ENVIRONMENTAL AUDITING 
PROVISIONS IN ENFORCEMENT SETTLEMENTS 

I. Purpose 

The purpose of this document is to provide Agency enforce
ment personnel with general criteria for and guidance on selecting 
judicial and administrative enforcement cases in which EPA will 
seek to include environmental auditing provisions among the 
terms of any settlement. This document supplements the "Guidance 
for Drafting Judicial Consent Decrees."!/ 

II. Background 

On July 9, 1986, EPA announced its environmental auditing 
policy statement (Attachment A) which encourages the regulated 
community's use of environmental auditing to help achieve and 
maintain compliance with environmental laws and regulations.2/ 
That policy states that "EPA may propose environmental audit!ng 
provisions in consent decrees and in other ~attlement negotiations 
where auditing could provide a remedy for identified problems 
and reduce the likelihood of similar problems recurring in the 
future."!/ 

In recent years, Agency negotiators have achieved numerous 
set~lements that require regulated entities to audit their 
operations. (Attachment B is a representative sample of the 
auditing settlements that the Agency has achieved to date.) 
These innovative settlements have been highly successful in 
enabling the Agency to accomplish 1nore effectively its primary 
ni$sion, namely, to secure environmental compliance. Indeed, 
auditing provisions in enforcement settlements have provided 
several important benefits to the Agency by enhancing its 
ability to: 

0 Address compliance at an entire facility or at all 
facilities owned or operated by a party, rather than 
just the violations discovered during inspections; 
and identify and correct violations that may have gone 
undetected (and uncorrected) otherwise. 

° Focus the attention of a r. ~ilated party's top-level 
management on environmental compliance: produce corporate 
~ollcies and procedures that enable a party to achieve 
and maintain compliance: and help a party to manage 
pollution control affirmatively over time instead of 
reacting to crises. 

0 Provide a quality assurance check by verifying that 
existing environmental management practices are in 
place, functioning and adequate. 
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I.rI. Statement of Policy 

It is the policy of EPA to settle its judicial and admin
i:;trati ve enforcement cases only where violators can assure the 
Aqency that their noncompliance will be (or has been) corrected.4/ 
Ir1 some cases, such assurances may, in part, take the form of -
a party's cor:unitment to conduct an environmental audit of 'its 
operations. While this would not replace th~ need for correction 
of the specific noncompliance that prompted a!'l enforcement 
action, EPA nonetheless considers auditing an appropriate part 
of a settlement where heightened management attention could 
lc1wer the potential for noncompliance to recur. For that 
reason, and a.s stated in the Agency's published policy, 
"[e]nvironmental audit.:j.;ng provisions are most likely to be 
proposed in settlement· negotiations when: 

0 A pattern of violations can be attributed, at least in 
part, to the absence or poor functioning of an environ
mental management system: or 

0 The type or nature of violations indicates a likelihood 
that similar noncompliance problems may exist or occur 
elsewhere in the facility or at other facilities operated 
by the regulated entity."~/ 

This policy is particularly applicable in cases involving 
the owner or operator of extensive or multiple facilities, 
whE~re inadequate environmental management practices are likely 
to extend throughout those facilities.G/ Nevertheless, even 
small, sing le·-faci li ty operations may face the types of compliance 
problems that make an audit requirement an appropriate part of 
a ~;ettlement. 

The environmental statutes provide EPA broac.1 au1:hority to 
con~el regulated entities to collect and analyze compliance
related information.7/ Given this statutory authority, and 
the equitable grounds for imposing a requirement to audit 
under the circumstances outlined in this policy statement, 
such a requirement may be imposed as a condition of settlement 
or, in tre absence of a party's willingness to audit voluntarily, 
sought f: , a court or administrative tribunal. 

EPA encourages state and local regulatc~y ~;~~~~e~ that 
have independent jurisdiction over regulated entities to consider 
applying this policy to thei~ own enforcement activities, in 
o~der to advance the consistent and effective use of environ
mental auditing.8/ 

a. Scooe of t~e Audit Requirement 

In those '~as es where it may be appropriate to propose an 
env:Lronmental 13.udi t as part of the remedy, negotiators must 
dec:Lde which type(s) of audit to propose in negotiations. This 
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determination will turn on the nature and extent of the environ
mental management problem, which could range from a specific 
management gap at a single facility !/ to systematic, widespread, 
multi-facility, multi-media environmental violations.10/ In 
most cases, either (or both) of the following two types of 
environmental audits should be considered: 

1. Compliance Audit: An independent assessment of the 
current status of a party's compliance with applicable statutory 
and regulatory requirements. This approach always entails a 
requirement that effective measures be taken to remedy uncovered 
compliance problems and is most effective when coupled with a 
requirement that the root causes of noncompliance also be 
remedied.11/ 

2. Management Audit: An independent evaluation of a 
party's environmental compliance policies, practices, and 
controls. Such evaluation may encompass the need for: 
(1) a formal corporate environmental compliance policy, and 
procedures for implementation of that policy; (2) educational 
and training programs for employees; (3) equipment purchase, 
operation and maintenance programs; (4) environmental compliance 
officer programs (or other organizational structures relevant 
to compliance): (S) budgeting and planning systems for environ
mental compliance; (6) monitoring, recordkeeping and reporting 
systems; (7) in-plant and community emergency plans; (8) internal 
communications and control systems; and (9) hazard identifica
~ion and risk assessment.12/ 

Whether to seek a compliance audit, a management audit, or 
both will depend upon the unique circumstances of each case. A 
compliance audit usually will be appropriate where the violations 
uncovered by Agency inspections raise the likelihood that 
environmental noncompliance exists elsewhere within a party's 
operations. A management audit should be sought where it 
appears that a major contributing factor to noncompliance is 
inadequate (or nonexistent) managerial attention to environmental 
policies, procedures or staffing.13/ Both types of audits 
should be sought where both current noncompliance and shortcomings 
in a party's environmental management practices need to be 
addressed.14/ 

In cases where EPA negotiators determine that an acceptable 
settlement should include an audit provision, the attached 
model provisions 15/ may be used as a starting point in fashion
ing a settlement tailored to the specific circumstances of each 
case. The model provisions are based on settlements addressing 
a broad range of circumstances that give rise to audits. 

3. Elements of Effective Audit Programs. Most environ
mental audits conducted pursuant to enforcement settlements 
should, at a minimum, meet the standards provided in "Elements 
of Effective Environmental Auditing Programs," the Appendix to 
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the Agency's published policy on auditing. Those elements 
include: 

0 Explicit top management support for environmental auditing 
and commitment to follow-up on audit findings. 

0 An environmental audit team separate from and independent 
of the persons and activities to be audited. 

0 Adequate team staffing and auditor training. 

0 Explicit audit program objectives, scope, resourc?.s 
and frequency. 

0 A process which collects, analyzes, interprets and docu
ments information sufficient to achieve audit objectives. 

0 A process which includes specific procedures to promptly 
prepare candid, clear and appropriate written reports 
on audit findings, corrective actions, and schedules 
for implementation. 

0 A process which includes quality assurance procedures 
to ensure the accuracy and thoroughness of environmental 
audits.16/ 

Agency negotiators may consult EPA's program and enforcement 
of::ices and the National Enforcement Investigations Center, 
which can provide technical advice to negotiators in fashioning 
auditing provisions that meet the needs of both the party and 
thE~ regulatory program(s) to which it is subject. Additional 
information on envirom:tental auditing practices can be found in 
vaJ~ious published materials .17 I 

A settlement's audit requirements may end after the party 
meE!ts the agreed'-upon schedule for implementing them. Neverthe
le~;s, the Agency expects that most audit programs established 
through settlements will continue beyond the life of the settle
ment. After the settlement expires, the success of those 
prc,grams may be "tlOnitored indirectly through the routine inspec
ticm process. 

b. Agency Oversight of the Audit Process 

In most cases, resource and policy constraints will pre
clude a high level of Agency participation in the audit process. 
Several successfui audit settlements indicate that the benefits 
of auditing may be realized simply by obtaining a party's 
corrmitment to audit its operations for environmental compliance 
or management problems (or both), remedy any problems uncovered, 
and certify to the Agency that it has done so.18/ Other recent 
Agency settlements, also successful, have entailed full disclosure 
of the auditor's repor"t of findings regarding noncompliance, 
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and even access to the company records which the auditors 
examined.19/ Audit settlements that require either self
certificatTon or full disclosure of audit results may require 
a party to submit to the Agency an environmental .management 
or compliance plan (or both) that addresses identified problems, 
to he implemented on an enforceable schedule.20/ 

These approaches require the Agency neither to devote 
significant resources to oversight of the audit process nor to 
depart from its traditional means of enforcing the terms of 
consent decrees and agreements. Although it may--and will-
evaluate audit proposals in terms of the elements described 
in §III.a.3. above, in all but the most extreme cases 21/ 
the Agency will not specify the details of a party's internal 
management systems. Rather, an independent audit represents 
one step a violator can take toward assuring the Agency that 
compliance will be achieved and maintained.22/ 

Considerations such as the seriousness of the compliance 
problems to be addressed by an audit pro.vision, a party's 
overall compliance history, and resource availability will 
dictate th~ extent to which the Agency monitors the audit 
process in particular cases. Thus, it will usually be approp
riate to withhold approval of an audit plan for a party with 
an extensive history of noncompliance unless the plan requires: 

0 Use of an independent third-party auditor not affiliated 
with the audited entity; 

0 Adherence to detailed audit protocols; and 
0 More extensive Agency role in identifying cacrective 

action.23/ 

c. Agency Requests for Audit-Related Documents 

The various environmental statutes provide EPA with broad 
authority to gain access to documents and information necessary 
to determine whether a regulated party is complying with the 
requirements of a settlement.24/ Notwithstanding such statutory 
authority, Agency negotiators-Should expressly reserve EPA's 
right to review audit-related documents.25/ 

d. Stipulated Penalties for Audit-Discovered Violations 

.Settlements which require a party to report to EPA audit
discovered violations may include stipulations regarding the 
amount of penalties for violations that are susceptible to 
prediction and are promptly remedied, with the parties reserving 
their respective rights and liabilities for other violations.26/ 
This policy does not authorize reductions of penalty amounts ~ 
below those that would otherwise be dictat~d by applicable 
penalty policies, which take into account the circumstances 
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surrounding violations in guiding the calculation of appropriate 
penalty amounts. It is therefore important that stipulated 
penalties only apply to those classes of violations whose 
surrounding circumstances may be reasonably anticipated. The 
application of stipulated penalties to violations discovered 
during an audit is consistent with Agency policy.27/ · 

e. Effect of Auditing on Agency Inspection and Enforcement 

1. Inspections 

The Agency's published policy on auditing states that 
"El?A will not promise to forgo inspections, reduce enforcement 
re:;ponses, or offer other such incentives in exchange for 
im1>lementation of envi~bnmental auditing or other sound environ
mental practice. Indeed, a credible enforcement program provides 
a fltrong incentive for regulated entities to audit."28/ 

Consistent with stated Agency policy, the inclusion of 
audit provisions in settlements will not affect Agency inspec
tion and enforcement prerogatives. On the contrary, a party's 
incentive to accept auditing requirements as part of a settlement 
ste:ms from the Agency's policy to inspect and enforce rigorously 
against known ''iolators who fail to assure the Agency that 
they are takicg steps to remedy their noncompliance. Auditing 
settlements should explicitly provide that Agency {and State) 
inspection and enforcement prerogatives, and a party's liability 
for violations other than those cited in the underlying enforce
ment action (or subject to stipulated penalties), are unaffected 
by the settlement.29/ 

2. Civil Penalty Adjustments 

Several audit settlements achieved to date have mitigated 
pen,:!.lties to reflect a party's agreement to audit. In view of 
EPA's position that auditing fosters environmental compliance, 
EPA negotiators may treat a commitment to audit as a demonstra
tio:1 of the violator's honest and genuine efforts to remedy 
non1:ompliance. This may be taken into account when calculating 
the dollar amount of a civil penalty.JO/ In no case will a 
party's agreement to aud result in apenalty amount lower 
than the economic benefit of noncompliance. 

For judicial settlements wnere penalties are proposed to' 
be nitigated in view of audit provisions, negotiators shoulj 
coordinate with the Departnent of Justice (DOJ) to ensure 
consistency with applicable DOJ settlement policies. 

3. Confidentiality 

EPA does not view as confidential ~ se audit-related 
doci.:.ments submitted to the Agency p1Jrsuant to enforcement 
settlements. Such documents may, however, contain confidential 
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business information (CBI). Auditing provisions should indicate 
that EPA will treat such information in the same manner that 
all other CBI is treated.31/ Where appropriate, negotiators 
may consider defining in advance which categories of audit 
information will qualify for CBI treatment.32/ Such determina
tions shall be concurred in by the Office o-r-General Counsel, 
in accordance with 40 CFR Part 2. 

The Freedom of Information Act (FOIA) may provide additional 
bases for protecting privileged information from disclosure.33/ 
However, determinations under FOIA are within the sole discretion 
of the Agency and therefore are not an appropriate subject of 
negotiation. 

IV. Coordination of Multi-Facility Auditing Settlements 

When negotiating with a party over facilities located in 
more than one EPA region, Agency personnel should consult with 
affected regions and states to ensure that pending or planned 
enforcement actions in other regions will not be affected by 
the terms of an audit settlement. This may be done directly 
(~., pursuant to existing State/EPA Enforcement Agreements) 
or with the assistance of OECM's Legal Enforcement Policy 
Branch (LEPB), which will serve as a clearinghouse for infor
mation on auditing in an enforcement context (contact: Neil 
Stoloff, LEPB, FTS 475-8777, LE-130A, E-Mail Box EPA 2261). 

In most cases, however, auditing settlements that embrace 
facilities in more than one region will affect neither the 
Agency's inspection and enforcement prerogatives nor a party's 
liability for violations other than those which gave rise to 
the underlying enforcement action.34/ Accordingly, inter-office 
consultation in most cases will be-riecessary only for informa
tional purposes. Some multi-facility settlements will fall 
within the scope of the guidance document, "Implement:ing 
Nationally Managed or C6ordinated Enforcemerit Actions."35/ 
Such settlements should be conducted in accordance with""that 
document and the memorandum, "Implementing the State/Federal 
Partnership in Enforcement: State/Federal Enforcement 'Agree
ments. '" 36/ 

Attachments 
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ENVIRONMENTAL PROTECTION 
, .... eNCY 

E-FRL··3CMM) 

Envlronme ntal Auditing Polley 
Statement 

AQENCY: Environmental Protect.on 
Agency (EPA). 
ACTION: Fin ii policy statement. 

SUMMARY: 1:: is EPA policy to encourage 
,:~e use of environmen~al auditir.g by 
•egula ted entities to help achieve and 
r:-;J;ntain compliance with 
~r.\'ironmen·.al laws and regulations. as 
well as tc hE Ip identify and com~ct 
t:::rtigulated er.vironmental hazards. 
EP.\ f:rst published this policy a!I 
· :-:teri!n guidance on November 8, 1985 
· 30 FR ·i5504 . Based on commenQs 
~~cei\'ed regarding the interim guidance. 
ti:~ Agency i 1 issuing today's final 
p:1liq· statement with only minor 
c~<'li'lges. 

This f:nal ~1olicy stateme:it 
,~ec1i:cally: 

• E.":cl.lur<l~!es regulated entitie!l to 
:~\'eiop. ir:iplement and upgrade 
~:-: vi:or.mentc I auditing programs: 

• Discusse 1 when the Agency rnay or 
:":',.,.not request audit reports; 

S:q:>lains how EPA's inspecticin and 
.:cement <1ctivities :r.ay respond to 

r.:-11uiJted e:itities' efforts to assur~ 
c·:'.:ip!iance through auditing: 

• C:ndorses en•.-ironmental audiHng at 
· .... :~ral fac:lities: 

• C:r.cour<1g1?s stare and local 
·" .. · ~0:-.:r.en ta a cdi ting ini tia ti ves; and 

• O\;rl:r.es e ~e:.-.ents of eifecti\·e audit 
: ·•·;~ams. 

C:;. \'ironmen ta! auditing includes a 
: .. riety of com p!iar.ce assessment 
·:·:!'lniqces which go beyond those 

:. ~~!!y requ1:e :! and are used to identify 
1.:::.:al ar.d :iot1?ntial environmental 
; ·~b!cms. Effe1:tive environmental 
:;•1d:ting can lead to higher le\"els af 
, . .J~all compli<1nce and reduced ri!lk to 

•. 71d:i healrh <.r.d the environment. EPA 
, ~iJorses the p1·actice of en.vironmr-ntal 
· .. :iit:r.g ar.d si.pports its accelerated 
. ;~ ::>y regulated eni:nes to help meet 

::-.i: ~oals of federal. state and loc3J 
· --. :ror'.!:ental ·equirements. However. 
:.,, '!"<!Stence o:· an auditing ;irogram 
... >c; ~ot c~eate any defense to. or 
_ -~P.:-wise iirr.1t. the responsibility of any 
· ·.::.:iated entity to comply with 
, : :.'!:c.Jble regi:. atory requirements. 

3r} !es a~c er.co'..lra5ed to ac!opt these 
~1lar ar.d e:iuully ef!ect:ve policies 
der to advance the use of 

.,..,, :ror.r:-:en!al auditing on a cor.s1stent. 
::ii tionwide :iasis. 
OATES: T~:s f:nal i:-olicy state~ent i~1 
t- :·:ecti\'P. July 9. t986. 

FOR FURTHER INFORMATION CONTACT: 

Leonard Fleckenstein, Office of Policy, 
Planning and Evaluation. (202) 382-
27:?6: 

or 
Cheryl Wasserman. Office of 

Enforcement and Compliance 
Monitoring. (202) 382-7550. 

SUPPLEMENTARY INFORMATION: 

E~'VlRONMENT AL AUDmNG 
POLICY ST A TEME~'T 

I. Preamble 

On November 8. 1985 EPA published 
an Environmental Auditing Policy 
Statement. effective as interim guidance. 
and solicited written comments until 
January 7. 1986. 

Thirteen commenters submitted 
written comments. Eight were from 
private industry. Two commenters 
represented industry trac!e associations. 
One federal ager.cy. one consulting firm 
and one law Finn also submitted 
comments. 

Twelve commenters addressed EPA · 
requests for audit reports. rhree 
comments per subject we~e received 
regarding inspections. er:forcement 
response and elemen!s of effecth·e 
environmental auditing. One commenter 
addressed audit provisions as remedies 
in enforcerr.ent actions. one addressed 
environmental auditir.g at federal 
facilities. and one addressed the 
relationship of the po!icy statement to 
st~te or local regulatory agencies. 
Comments generallr st:pported both the 
concept of a policy std:e!':'lent and the 
interi1:1 guidance. but raised specific 
concerns with respect. to partic:.ilar 
language and policy issues in sections of 
the guidance. 

General Comments 

Three commenters found the interim 
guidance to be cor.structive. balanced 
and effective at encoura~ing more and 
better environmental auditing. 

Another commer.ter. while 
cor::iidering the poli.:y on the whole to 
be const:-ucti..-e. fe~t '.!':at new and 
identifiable auditing "ir.centi••es" should 
be offered by EPA. Ba:;ed on earlier 
comments recei·•ed fror:: incu.rn·y. EPA 
believes most compan!es wculd not 
support or particip3 te in an "incentives· 
based" environm.i:ntal ai;diting program 
with EPA. ~toreover. general promises 
to forgo inspections c: rer:bce 
enforcerr.ent respor.se9 ;n exchange for 
companies' adoi:oti0~ cf environmental 
auc:!::ir.g programs-the "incentives' 
r.iost frequently ment:c:ced in this 
context-are fraug~t wah legal and 
pclicy obstacles. _ 

Se\·eral commer:ter' e.,,.pressed 
concern that sta:e, or localities rnight 

use the interim guidance to require ~ 
auditing. The Agency, disagrees that the~ 
policy statement opens the way for 
states and localities to require auditing. 
No EPA policy can grant states or 
localities any more (or less) authority 
than they already possess. EPA believes 
that the interim guidance effecti.,·ely 
encourages voluntary auditing. In ract. 
Section 11.B. of the policy states: 
"because audit quality depend9 to a 
large degree on genuine management 
commitment to the program and its 
objectives. auditing should remain a 
voluntary program." 

Another commenter suggested that 
EPA should not excect an audit to 
identify all potential problem areas or 
conclude that a problem identif!!!d in an 
audit reflects nor:na\ operations and 
.procedu:es. EPA agrees that an audit 
repQrt should cleerly reflect these 
realities and should be written to point 
out the audit's li:nit3tions. However. 
since EPA wiil not routinely request 
audit reports. the .~ge:icy does not 
believe the9e covcer:'.9 rJise issues 
which r.eed to be add:-e~sed in the. 
policy state:r:ent. 

A s.econd concern expressed by the 
same commer.ter was that EPA should 
acknowledge that environmental audits~ 
are only part of a successful 
environmental mana~e::1ent program 
3nd thus should not be expected to 
cover e\'ery em·iro:'.mental issue or 
solve a!! problems. E?.-\ al!rees and 
accordingly has a:r.endec the stJtement 
of p•J:j::ose which appP.ars at the end of 
this preamble. 

Yet another commentt:r thought EPA 
should focus on envi:cn:nental 
performance re~ults (compliance or non
compliance). not en the processes or 
\ehic!e9 used to achieve those res..ilu. In 
general. EPA ag:-ees with this statement 
and will continue to foc~s on 
environ:nental resul:s. However. EPA 
also believes t~at 'luc:h resi.:lts can be 

. ;:nproved t.,rough Agency efforts to 
ir:!t!r.tify and encoura~e effecti\'e 
eiwiror: -.,ta! rr.anage::-:ent practices. 
and will continue to encourage such 
pract!ces in non-regu!atory ways. 

A final general ccmrr.er.t 
recom:nended that EP.-\ sr.o\.l!d sponsor 
serr.!nan fol' gmall businesses en how to 
start audit:n~ programs. EP.1. agrees that 
such seminars would be useful. 
However. since aucit sem1na:s a!~e1d:; 
are available from se\'erd! p~iva.te se~tojl 
o~ganizations. EPA do~s r.ot believe 11. ~ 
sho..ild intervene i:i that market. w;th !n· 
possible exception of se!!'.inars for 
government agencies. especially :ederal 
agencies. for which EPA has a broad 
mandate under E.,,.ecutive Order 1:ca8 to 
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provide technical assistance for 
environmental compliance. 

R.equesu for Reports 
EPA received 12 comments regarding 

Agency requests for environmental audit 
reports. far more than on any other topic 
in the policy statement. One commenter 
felt that EPA struck an appropriate 
balance between respecting the need for 
self-evaluation with some measure of 
privacy. and allowing the Agency 
enough flexibility of inquiry to 
accomplish future statutory missions. 
However. most commenters expressed 
concern that the interim guidance did 
not go far enough to assuage corporate 
fears that EPA will use audit reports for 
environmental compliance "witch 
hunts." Several commenten suggested 
additional specific assurances regarding 
the circumstances under which EPA will 
request such reports. 

One commenter recommended that 
EPA request audit reports only "when 
the Agency can show the information it 
needs to perform its statutory mission 
cannot be obtained from the monitoring. 
compliance or other data that is 
otherwise reportable and/or accessible 
to EPA. or where the Covemment deems 
an audit report material to a criminal 
investigation." EPA accepts this 
recommendation in part. The Agency 
believes it would not be in the best 
interest of human health and the 
environment to commit to making a 
"showing" of a compelling information 
need before ever requesting an audit 
report While EPA may normally be 
willing to do 10. the Agency cannot rule 
out in advance all circumstances in 
which such a showing may not be 
possible. However. it would be helpful 
to further clarify that a request for an 
audit report or a portion of a report 
normally will be made when needed 
inlo1mct!ion is not available by 
aitemative means. Therefore. EPA bas 
revised Section W.A., paragraph two 
and added the phrase: .. and uaually 
made where the information needed 
cannot be obtained &om monitorins. 
reporting or other data otherwise 
available to the Agency." 

Another commenter auneated that 
(except in the case of criminal 
investigations) EPA should IL..it 
requests for audit documenll to specific 
questions. By includins the pbrue "-Jr 
relevant portions of a report" in Section 
III.A .. EPA meant to emphasize it would 
not request an entire audit document 
when only a relevant portion would 
suffice. Likewise, EPA fully intends not 
to request even a portion of a report if 
needed information or data can be 
otherwise obtained. To further clarify 
this point EPA bas added the phrase. 

.. moat Ukely focused on particular 
information needs rather than the entire 
report." to the second sentence of 
paragraph two. Section lIJ.A. 
lncorporatins the two comments abon. 
the first two sentences in paragraph two 
of final Section UIA now read: "EPA's 
authority to request an audit report. or 
relevant portions thereof. will be 
exercised on a case-by-case basis where 
the Agency determines it is needed to 
accomplish a statutory mission or the 
Government deems it to be material to a 
criminal investigation. EPA expects such 
requests to be limited. most likely 
focused on particular information needs 
rather than the entire report. and usually 
made where the information needed 
caMot be obtained from monitoring. 
reporting or other data otherwise 
available to the Agency." 

Other commenters recommended that 
EPA not request audit reports under any 
circumstances. that requests be 
"restricted to only those legally 
required." that requests be limited to 
criminal investigations, or that requests 
be made only when EPA baa reason to 
believe "that the audit programs or 
reports are being used to conceal 
evidence or environmental non
compliance or otherwise being used in 
bad faith." EPA appreciates coneema 
underlying all of these commentl and 
has considered each carefully. However. 
the Agency believes that these 
recommendations do not strike the 
appropriate balance between retaini113 
the flexibility to accomplish EPA's 
statutory missions in future. unforeseen 
circumstances. and acknowledging 
regulated entities' need to self-evaluate 
environmental performance with some 
measure of privacy. Indeed. based on 
prime inf omial comments. the small 
number of formal comments received. 
and the even smaller number of adverse 
comments. EPA believes the final polk:y 
statement should remain largely 
unchanged from the interim version. 

Element8 of Effectire Environl1U!lltal 
Auditing 

Three commenters expressed 
concerns regarding the seven general 
elements EPA outlined in the Appendix 
to the interim guidance. 

One commenter noted that were EPA 
to further expand or more fully detail 
such elements. programs not specifically 
fulfilling each element would then be 
judged inadequate. EPA asreea that 
presenting highly specific and 
prescriptive auditi113 elements could be 
counter-productive by not taking into 
account numerous factors which vary 
extensively from one organization to 
another. but which may still result in 
effective auditing programs. 

Accordinsly. EPA does not plan to 
expand or more fully detail these 
uditins elements. 

Another commenter asserted that 
states and locaUtiea should be cautione~ 
not to consider EPA'a audit.ins elements · 
as mandatory steps. The Agency is full~· 
aware of this concern and in the. interim 
guidance noted its strong opinion that 
"regulatory agencies should not attempt 
to prescribe the precise fonn and 
structure or regulated entities' 
environmental management or auditin11 
programs." While EPA cannot require 
state or local regulators to adopt this or 
similar policies. the Agency does 
stronsly encourage them to do 10. both 
in the interim and final policies. 

A ftnal commenter thousht the 
Appendix too specifically prescribed 
what should and what ahould not be 
included in an auditing program. Other 
commenters. oa the other hand. viewed 
the elements described aa very seneral 
in nature. EPA agrees with these other 
commenters. The elements are in no 
way binding. Moreover. EPA belie\'P.S 
that most mature. effective 
environmental auditing prosrams do 
incorporate each of these general 
elements in some form. and considers 
them useful yardsticks for those 
considering adoptmg or upsrading audit 
programs. For these reasons EPA bas 
not revised the Appendix in today's 
final policy 1tatement. 

Otber Commenu 
Other significant comment& addr11ssPr.I 

EPA inspection priorities for. and 
enforcement responses to. org1111izations 
with environmental auditing program11. 

One commenter. stressing that audit 
programs are internal management. 
tools. took exception to the phrase LD the 
second paragraph of section W.B.1. of 
the interim guidance which states that. 
environmental audits can 'complement 
regulatory ovenighL By usins the word 
'complement' la this context. EPA does 
not intend to imply that audit report• 
must be obtaiAed by the Agency in order 
to supplement regulatory inspections. 
'Complement' is used in a broad sense 
of being in addition to inspectiona and 
providins something (i.e .. self· 
aasesament) which otherwise would be 
lacking. To clarify this point EPA has 
added the phrase "by providing self· 
uaesament to assure compliance" after 
"environm.enta) audits may complement 
inspections" in this paragraph. 

The 1a.me commenter al.so expressed 
concern that. 11 EPA sets inspection 
priorities. a company haviag aa audit 
program could appear to be a 'poor 
performer' due to complete an.d ac:curat. 
reportina wben measured against a 
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company which reports something less 
than required by law. EPA agrees that it 
: - · "Tlportan t to communicate th:!s fact lo 

icy ancl state personnel. and will do 
i. ... tioweve r. the Agency does not 
bdicve a change in the policy s!'atement 
is necessar11. 

A further comment suggested EPA 
~hould com:';'l1t to rake auditing 
programs into account when assessing 
.ii! enforcerr:ent actions. Howev1?r. in 
Qrder to maintain enforcement flexibility 
'Jnder varied c:~cumstances. the Agency 
cannot pro" ise reduced enforcement 
responses to \·iolations at all audited 
facilities when 01her factors may be 
overriding. The~efore the policy 
sr;,tement continues to state that EPA 
m.ty exercisu its cecretion to consider 
nud1ting proframs as evidence of honest 
1 nd genuine efforts to assure 
r.nmpliance. which would then be taken 
::-:!o account ·n fashioning enforcement 
responses to \"iolations. 

A fin;.il corr.rnenter sq:;ested the 
phrC:tse "expe·1itiously correct 
r.:wironmental problems·· no! be tised in 
t~P. e-:iurr.cmt1nt conte'.'(t since it implied 
EP.\ woulJ use an ent1t\··s record of 
1.J~"PC.:tir.~ nor regul.ited. matters when 
i:\Jh .. atir.g reguldtory violations. EPA 
cid not inrend for such an inference to 
he made. F.PA intended the term 

·iror.ment<.I problems" to refer to the 
rlying circ:urr.stances which 

c:-. .~:iti.:ally lead up lo :he violation!!. To 
1.!.miy rhis poi.1t. EP:\ is revising the 
r:~st !\\,, sentP.:1ces of tt:e paragrap:':i to 
·.\ ~:r.h th:s comment refers by changing 
··~··-. ;ro~:nc::ta problems"' to "violations 
u :-.:.: -.:r.c.!crl:;in~ cn\"lronmcntal 
p~:':'.r!!is·· in :he first senrence and to 
·::-.d~dyi:\!; e~\·iror.rnental problems" in 

l~P sP.i::ond ser.te:ice. 
l:i .i se~;1r;.i1e development EPA is' 

p:i;;:arin:? :in u?::iate of its J:inuary 198-' 
F·'d~.rc/ Fcc:i.:lit~s Camp!iatlce Strategy. 
"\~·:his ·pr~rencec in section III. C. of 
·he a~1di:1:-,~ ~olicy. The Strategy sht1uld 
re c:-~;:<c!ed .ind available on requ1:st 
~·:..,m E?:\"s Office of Federal Ac:tivit\es 
! •• :.-.r :~ :s r!!ar. 

f P:\ '.~;;:iks <11'. commenters for 
;r ·'.'t::1r'.::-.c;: 10 !h1? ~ovember 8. 1985 
-: !1Lc.! !!o;. Tod.iy"s notice is being 
."ued lo .nform ;egi.:lated entities ar;d 
·ic ~t:b::c cf EP~.'s final policy toward 
" 0 \··.-r::~c:-:tdl al'diting. This po!icy \">"as 
· ··. 1•l1:ced to help [a)'encourage 

.- ·~ .. !<lted t!!":tities to institutionalize 
· · ... cL\·e ai.:dil pr.1ctices as one mP.an3 of 
·:·.;:~ov!r.g compliance and sound 
~·. ir:)nmental m1magement. and (b) 

_ ::de inte~al EPA actions directlv 
~c to regulawd entities· · 
;:il":"!entai auditing prograr.'ls. 

1.1
1
.-\ will evaluate implemen:ation of 

·~~:s f1;ial policy to ensure it meets the 
·' .)\ e goals and c :mtinues to er.courage 

better environmental management, 
while strengthening the Agency's own 
efforts to monitor and enforce 
compliance with environmental 
requirements. 

11. ~neral EPA Policy on 
Environmental Auditing 

A. Introduction 

Environmental auditing is a 
systematic. documented. periodic: and 
objective review by regulated entities 1 

of facility operations and practices 
r~lated to meeting environmental 
requirements. Audits can be designed to 
accomplish any or all of the following: 
verify complianca with environmental 
requirements: evaluate the effectiveness 
of envir.bnmental managP.ment systems 
already in place: or assess risks from 
regulated and unregulated materials and 
practices. 

Auditing serves as a quality assurance 
check to help improve the effectiveness 
of basic environmental management by 
verifyir.g that management practices are 
in place. functioning and adequate. 
Environmental audits evaluate. and are 
not a st:bstitute for. direct compliance 
acti\"itie9 such as obtaining permits. 
installing controls. monitoring 
compliance, reporting viola lions. and 
keeping records. Environ:nentai auditing 
may verify but does not include 
activities required by law. regulation or 
permit (e.g .. continuous emissions 
mor.iloring. composite correction plans 
al wastewater treatr::ent plants. etc.}. 
Audits do not in any way replace 
re~ulatory agenc;- inspections. Howeyer. 
environmental audi:s can improve 
compliance by complementing 
conventional federal. state and local 
O\"ersight. 

The appendi:( to this policy state:nent 
o·Jtlines some basic elements of 
environmental auditir.3 (e.g .. auditor 
independence and top management 
support) for use by those considering 
implementation of efrectiYe i:iuditing 
programs to help achieve and maintain 
compliance. Additional info:mation on 
en\·ironmental auditir:g practice.! can be 
found in \'arious published materi:ils.z 

' ··ReMu:.11ed entitles'" include ;;ri•·ate fl:m~ and 
puolic a;;enc1es wtrh lac:i.r:u sub1ec1 10 
~n,'>ronmental re~ular1on. P.J:i11c ~Qencies can 
rr.c!Jde rederal. slate or locai d~e:icres as weil u · 
spec:al-pur;:ose organ1n11ons s11ch u regional 
sewage comr.iusrons. 

' See. e.g .. "C..ir:ent ~act·.cu '-"· E:w"o:ir:iental 
..i.~c1!1ng.'

0 EP ... ?.eport :\o. EPA-23~ 
Febrn~ \911-': ·· .\nno1a:ed :l:bl1011raplly on 
En,·1ronmenral Aud1:1r.g. · !'dth Edmon. September 
\"11:15. both ava1iable 'ro::i: !l.e~uia10:;· Reform S1a:f. 
P:-.t-1:J. E?A. -101 ~-1 S:~ee! S \'.'. •.\ ash1r.91on. CC 
:04f.O. 

Environmental auditing has develope111 
for sound business reasons. particular!~ 
as a means of helping regulated entities 
manage pollution control affinnatively 
over time instead or reacting to crises. 
Auditing can result in improved facility 
environmental performance. help 
communicate effective solutions to 
common environmental problems. focus 
facility managers' attention on current 
and upcoming regulatory requirements. 
and generate protocols a:id ::!:c::!:lists 
which help facilities better manage 
themselves. Auditing also can result in 
better-integrated management of 
environmental hazards. since auditors 
frequently identify environmental 
liabilities which go beyond regulatory 
compliance. Companies, public entities 
and federal facilities have employed a 
variety of environmental auditing 
practices in recent years. Several 
hundred major firms in diverse 
industries now have environmental 
auditing programs. although !hey often 
are known bv other names such as 
assessment. surve)'. surveillance. review 
or appraisal. • 

While auditing has demonstrated it3 
usefulness to those -.vi:h audit programs. 
many others still do not audit. 
Clarincation of EPA's posilion re6:ud;ng, 
auditing may help encourage re6ulated 
emilies to establish audit programs or 
upgrade systems already in place. 

8. EP."i. Encourages the Use of 
£:1vironmental Auditing 

EFA encourages re5ula1~d entities to 
adopt :;ound ~nvironmen!al 
~anagement practices to improve 
er.vironmenral perfor:nance. In 
particular. EPA encourages regulated 
~ntiti£s subject to environmental 
regu!Jtions to institute environmental 
auciting prog:ams to help ensure the 
1u.!cq:.1acy of internal syste;.-:s to ad:ieve. 
m.Jir:tain and monitor compliance. 
bplernentation of enY1ror.:nent3l 
auditing programs can result in better 
ic!entification. resolution and avoidance 
of em•ironmer.tal prob! 'rr.s. as well as 
i:nprover.ients to man: ·ent practices. 
Audits can be conducted effectively by 
i:iceper:dent internal or third party · 
auditors. Larger o:ganiLdlioM ge1\eraily 
have greater resourct!s to de\"ote to an 
ir:temal audit tum. while smaller 
entities might be more likely lo i..se 
outside audi!ors. 

Regulated entities are responsible for 
le.king all necessary steps to e~sure 
corr:pliance with environmental 
requi;ements. whether or not they adopt 
audit program.!. Although environmentai 
laws do not require a regulated facility 
to have an auditing prog:a:n. ultimate 
responsibility for the enviror.:nental 
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perfonnanc:e or the facility lies with top 
management. which therefore has a 
strong incentive to use reasonable 
means. such as environmental auditing. 
to secure reliable information of facilit~· 
compliance status. 

EPA does not intend to dictate or 
interfere with the environmental 
management practices or private or 
public organizations. Nor does EPA 
inten~ :~mandate auditing (though in 
certa:!'l instances EPA may seek to 
include provisions for environmental 
auditing as part of settlement 
agreements. as r.oted below). Because 
environmental auditing svstems hne 
bee~ ~idely adopt~d on a voluntar)' 
basis m the past. and because audit 
quali.ty depends to a large degree upon 
genuine management commitment to the 
prOi!!'am and its objecti\'es. auditing 
shuuld remain a \'Oluntary activity. 

lll. EPA Policy on Specific 
En\·ironmenlal Auditing Issues 

A. Agency Requests for Audit Reports 

EPA has broad statutory authority to 
request relevant information on the 
environmental compliance status of 
regulated entities. However. EPA 
believes routine Agency requests for 
audit reports 3 could inhibit auditing in 
the long run. decreasing both the 
quantity and quality of audits 
conducted. ThPrefore. as a matter or 
policy. EPA will not routinely request 
environmental audit reports. 

EPA's authority to request an audit 
report. or relevant portions therP.of. will 
be exercised on a case-by-case basis 
where the Agency determines it is 
needed to accomplish a t'latutorv 
mission. or where the Go\•ernment 
deems it to be rr:aterial to a criminal 
ir.\'estigation. EPA expects such 
reGuests to be limited. most likely 
focused on particular information needs 
rather than the entire report. and usually 
made where the information needed 
cannot be obtained from monitoring. 
reporting or other data otherwise 
nailable to the Apncy. Examples 
would likely include situations where: 
audits are conducted under consent 
decrees or other settlement agreements; 
a company has placed its management 
practices 1ti issue O)' !'ai::.iug ihem as a 
defense: or state of mind or intent are a 
relnant element of inquiry. such as 
during a criminal investigation. This list 

'An "tn\·ironmer.111 1udil re::-or:" i11 wntten 
rtp~M which e1ndidly and 1horou11h!» presents 
r1nd:npt from I re\'llW. conducttd II pal1 or 1n 
tn\·1ronment1l audit 11 described in 11clion 11.A .. or 
r111c1lir~· env1ronmen11l perlonn1nc1 and practic:ea. 
An 1ud11 repon .. not a.subttil11te for comph1nce 
moni•ori111 reportt or other repon1 or record• which 
m1r be required by £PA or other ref11l11ory 
•renci11. 

i~ illustrative rather than exhaustive, 
since there doubtless will be other 
situations. not subject to prediction. in 
which audit reports rather than 
information may be required. 

EPA acknowledges regulated entities' 
need to self-evaluate environmental 
performance with some measure of 
privacy and encourages such activit~·. 
However. audit reports may not shield 
monitoring. compliance. or other 
information that would otherwise be 
reportable and/or accessible to EPA. 
even if there is no explicit ·requirentenr 
to generate that data.t Thus. this policy 
does not alter regulated entities' exis!in~ 
or future obligations to monitor. record 
or report information required under 
environmental statutes. regulations or 
permits. or to allow EPA access to that 
information. Nor does this policy alter 
EPA's authority to request and recei\'e 
any rele\·ant information-including that 
contained in audit reports-under 
various environmental statutes (e.g .. 
Clean Water Act section 308. Clean Ai~ 
Act sections 114 and 208) or in other 
administrative or judicial proceedin~s 

Regulated entities also should be 
aware that certain audit findings may by 
law have to be reported to go\'ernment 
agencies. However. in addition to an)· 
such requirements. EPA encourages 
regulated entities to notify appropriate 
Sta.te or Federal officials of findings 
which suggest significant environmental 
or public health risks. e\'en when not 
specifically required to do so. 

B. EPA Response to Em'ironmentcl 
Auditing 

1. General Policy 

EPA will not promise to forgo 
inspections. reduce enforcement 
responses. or offer other such incenth'es 
in exchange for impiementation or 
e:wironmental auditing or other sound 
environmental management practices. 
Indeed. a credible enforcement program 
provides a strong incentive for regulated 
entities to audit. 

Regulatory agencies have an 
obligation to assess source compliance 
st.alus independently and cannot 
eliminate inspections for particular finns 
or classes of firms. Although 
environmental audits may complement 
inspections by providing self· 
assessment to assure compliance. thev 
are in no way a substitute for regulatorv 
oversight. Moreover. certain statutes · 
(e.g. RCRAJ and Agency policies 

• See. ror 1X1mple. "Dutiea 10 Repon or Oiecloae 
lnfonn1tion on lht £n\·ironm1n11l Aapecta of 
But1ne11 Activit1ea." En\·ironmental Law ln11itu1t 
rwport to EPA. final repon. September t985. 

establish minimum facilit)· inspection 
frequencies to which EPA will adhere. 

Howe\'er. EPA will continue to 
address en\'ironmental problems on a 
priority basis and will consequent!·. 
inspect facilities with poor · 
en\'ironmental records and prachcr~ 
more frequently. Since effecth·e 
environmental auditing helps 
management identify and prompt::. , 
correct actual or potential probltr:~!I. 
audited facilities' environmentc1l 
performance should impro\'e. Thi..~ 
while EPA inspections of self-aud1:r .. 
facilities will continue. to the exh :-:: ::. 
compliance performance is con~idt ~' .. 
in setting inspection priori tie~. filch!'· .. 
with a good compliance histon· rr.:.\· lot 
subject to fewer inspections. · · 

In fashioning enforcement respor:10P• 
to \'iolations. EPA polic~· is to tal>.P int·· 
account. on a case:bY·case ba!is. thl• 
honest and genuine efforts of rPJ!•1la:1:;' 
entities to avoid and promp:ly corrcc• 
viola lions and underlyin(I en,·ironme~ 1 

problems. When regulatl!d enti:iei: ta~. 
reasonable precautions to arnid 
noncompliance. ex pee.ii tiousl~· co:r~ r· 
underlying environmental p:oblems 
discovered through audits or other 
means. and implement measures to 
prevent their recurrence. EPA may • 
exercise its discretion to consider sue~ 
actions as honest and ~rnuine efforts tr. 
assure compliance. Such consideratiu~: 
applies particularly when a regulatP•! 
entity promptly reports \'iolations or 
compliance data whrch otherwise wr·~t· 
not required to be reco~ded er rtpn~tL::1 
to EPA. 
2. Audit Pro\·isiom as Remedies in 
Enforcement Actions 

EPA ma,Y propose en\'iron:nenta! · 
auditing pro\'isions in consent decret!~ 
and in other sett!er::ent negotiationi; 
where auditing code pro\'ide a rerr.edy 
for identified problems C:1nd reduce the 
likelihood of simila~ problems recur:'ing 
in the future.• En\'ironmental auditir.g 
provisions are most likely to be 
proposed in settlement negotiations 
where: 

• A pattern or violat!ons can be 
attributed. at leas: in part. to the 
absence or poor funct:oning of an 
en\'ironmental ma:iagement system: or 

• The type or nature or \'iolatior.s 
·indicates a likelihood :hat similar 
noncompliance problems may exist o~ 
occur elsewhere in the facility or at 
other facilities operated by the reil~latt-< 
entity. 

• EPA ii devtlopin~ pu1dAnce ror UH h~· Aeenc)· 
n .. oli11on in ltruttunni: appropr111t env1ronmen1l 
1ud11 provi1ion1 for con11n1 decree• ind other 
11e11lem1n1 neaotia1ion1. 
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Through th :s consent decree approach 
.lnd other me ms. EPA may coasider 
ho\•' · ~ 1mcourage effective auditi:ng by 
µ1: owtrnd sewage treatment works 
1110 •• •:ii. POTWs often hav~ 
i:o~;>liance p:·oblems related to 
·1;:i1?ndon <1nd maintenance procedures 
._, !':ich can be addressed effectively 
:h~ou:.!h the u~ e o( environmP.ntal 
.1·;i.!::;~~- L'nder its National Municipal 
P·il;i;y EPA d:ready is requiring many 
f'OT\\'~ !o de1·elop composite correction 
µL!!is :c 1c.ient1fy and correct compliance 
;;rnh!r.ms. 

I.. £m·iro11;w:!1•!a/ .~uditing al Fedt>ra/ 
;:~;ci,'it;"es 

EPA encouraijeS all feder:iJ agencies 
-11bject to em·ironmentaJ laws and 
·a11·.tlarior.s to nstitute envirorunentaJ 
·::Ji ting syster:ls to help ensure thu 
iJ~quacy of in!emal systems lo achie\'e, 
~:;iintain and r.ionitor compliance. 
F::!vironmental duditing at federal 
f;u..ilities can b1~ an effective supplement 
to EPA 11nd state inspections. Such 
fe<.l~ral facilirv environmental audil 
;:iro~ra~s sh0~ld be structured to 
promptly 1<.lent1fy environmental 
p~11ble~s ar.d e~penditiously deve\()p 
~i:h~dules for r~ medial action. 

TJ the extent feasible. EPA will 
provi<.le tcchnic 11 assistance to help 
fer' ' agencie:1 design and initiate 
<il ·ograms. Where appropriate. EPA 
""di ~nter into a~reements with other 
dt;ncies to dar. fy Lie respective roles. 
~:>;;p.msibt!itie:i rnd commitments oi' 
... ,r:h d\r!~ncy :n c unducting and 
r"";:lll:idins; to ~edt!ral facility 
, .... \ ~'lr.~.Pn!al Judits. 

·\ \'1 :h ~~sp~ct to ir.:ipections of self· 
.,:;:L~ed facd1t1~~ ("e section III.B.l 
,;,,~\·e) and requ~sts for audit report11 
: '"e o;ection Ill.A above). EPA generally 
·.·:di respond to environmental audH~1 by 
:· .. ::rr::il facilities in the same manner as 
:: Jo·~$ fo,· :ll~t:r ·e~ulated entities. irr. 
'..;~npir.·! w1:h !he spirit and intent of 
r:: ... ~cutt\'e Order tZ088 and the EPA 
r .... 1• 1ercl Fucili11e;; Compliance Strate,iy 
t).:nuJr!· 198-4. update forthcoming in 
l.1!c 1906). Federcl agencies should, 
r.1;w~ver. be aware that the Freedom o( 
l::~ormation Act will govern any 
Jiscl0si.:re of aud.t reports or audit· 
~en<?ra!.ed ;'.1form.ltion requested from 
f,··J.:rai d!?~nr.ies by the public. 

'.\'hen federal agencies discover 
<:,.::-.:ficant v1olati::>ns through an 
•''.1\·:ronmental audit. EPA e.ncourages 
:~.~m to subm:t th! related audit findiligs 
.1:-d remedi.il ac:i1)n plans expeditiou:ily 
'.v the applicabie EPA regional office 
: •s;:ionsibie ! tate agencies. wher! 
rt 1 .r1ate) e•:en when no! specifically 
required to do so. EPA will review the 
.1udit findings and action ;ilans and 
!'!tr her provide writ!en appro,·al or 

negotiate a Federal Facilities 
Compliance Agreement. EPA will utilize 
the escalation procedures provided in 
Executive Order 1Z088 and the EPA 
Federal Facilities Compliance Strategy 
only when agreement between agencies 
cannot be reached. 1n any event. federal 
agencies are expected to report pollution 
abatement projects involving costs 
{necessary to correct problems 
discovered through the audit) to EPA in 
accordance with OMB Circular A-106. 
Upon request. and in appropriate 
circumstances. EPA will assist affected 
rederal agencies through coordination o( 
any public release of audit findings with 
approved action plans once agreement 
has been reached. 

JV. Relatioosrup to State or Local 
Regulatory Agencies 

State and local regulatory agencies 
have independent jurisdiction over 
regulated entities. EPA encourages them 
to adopt these or similar policies. in 
order to advance the use of effective 
environmental auditing in a consistent 
manner. 

EPA recognizes that some states have 
dready undertaken environmental 
auditing initiatives which differ 
somewhat from this policy. Other states 
also may want to Jevelop auditing 
policies which accommodate their 
particular need.a or circumstances. 
Nothing in this policy statement is 
intended to preempt or preclude states 
rrom developing other approaches to 
emironmental auditing. EPA encourages 
state and local authorities to consider 
the basic principles which guided the 
A~ency in developing this policy: 

• Regulated entities must continue to 
report or record compliance infonnation 
required under existing statutes or 
regulations. regardless of whether 3ucll 
ir.forma ti on is generated by an 
enviMnmental audit or contained in an 
audit report. Required information 
cannot be withheld merely because it is 
generated by an audit rather than by 
some other means. 

• Regulatory agencies i::annot make 
promises to forgo or limit enforcement 
action against a particular facility or 
class of facilities in exchange for the use 
of environmental auditing systems. 
However. such agencies may use their 
discretiun to adjust enforcement actions 
on a case-by-case basis in response to 
honest and genuine efforts by regulated 
entities to assure environmental 
compliance. 

• When setting inspection priorities 
regulatory agencies !'hould focus to the 
extent possible on compliance 
p~rformance and environmental results. 

• Regulatory agencies must continue 
to meet minimum program requirement.s 

(e.g .. minimum inspection rer.;uirements. 
etc.). · 

• Regulatory llgencies should not 
attempt to prescribe the precise form 
and structure o( regulated entities' 
en\'ironmental management or auditing 
programs. 

An effective state/federal partnership 
is needed to accomplish the mutual goal 
of achieving and maintaining hi4h le\'els 
or compliance with environmental laws 
and r:gukti~ns. The greater the 
consistency between state or local 
policies and this federal response to 
environmental auditing. the greater the 
degree to which sound auditing 
practices might be adopted and 
compliance le\'els improve. 

Dated: June 28. 198&. 

Lee M. Thomu. 
.~dministratar. 

Appendix-Elements of Effective 
Environmental Auditing Programs 

Introduction: En\ironmental auditing 
is a systematic. documented. periodic 
ar.d objective review by a regulated 
entity of fac\\ity operations and 
practices related to meeting 
environmental requirements. 

Private sector environmental audits of 
facilities have been conducted for 
se••eral years and have taken a variety 
of fonns. in part to accoaunodate unique 
organiZationaJ structures and 
circumstances. Nevertheless. effective 
environmental audits appear to have 
certain discernible elements in common 
with other kinds of audits. Standards for 
internal audit:s have been documented 
e~tensively. The elements outlined 
below draw heavily on two of these 
documents: "Compehd.ium of Audit 
Standards" ('1983, Walter Willborn. 
A:nerican Society for Q<Jality Control) 
and "Standards for the Professional 
Practice of Internal Auditing" ( ;1981. 
The Institute of Internal Auditors. Inc.). 
They also reflect Agency analyses 
conducted over the last several years. 

Perfonnance-oriented auditing 
elements are outlined here to help 
accomplish several objectives. A general 
d!SCf'\ntion n( (p8!,1rPS Of effective, 
mature audit programs can help those 
starting audit programs. especially 
federal agencies and smaller businesses. 
These elements also indicate the 
attributes of auditing EPA generally 
considers important to ensure program 
effectiver.ess. Regulatory agencies may 
use these elements in negotiating 
environmental auditing provisions ior 
consent decrees. Finally. these elements 
can help guide .:itates and localities 
considering auditing initiati\'es. 
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An effectiv..e environmental auditing 
system will likely include the following 
general elements: 

I. Explicit lop manaaement support for 
em·ironmenta/ auditins and 
commitment to follow-up on audit 
findings. Management support may be 
demonstrated by a written policy 
articulating upper management support 
for the auditing program. and for 
compliance with all pertinent 

. requirements. including corporate 
policies and permit requirements as well 
as federal. state and local statutes and 
regulations. 

Management support for the auditing 
program also should be demonstrated 
bran explicit written commitment to 
follow-up on audit findings to correct 
identified problems and pre\'ent their 
recurrence. 

II. An enn'ronmental auditing .function 
independent of audited actfrities. The 
status or organizational locus or 
environmental auditors should be 
sufficient to er.sure objective and 
unobstructed inquiry. obser\'ation ar.d 
testir.5. Auditor objecti\'ity should not 
be impaired by per'lonal relationships. 
financial or other conflicts of interest. 
interference with free inquiry or 
judgment. or fear of potential 
retribution. 

III. Adequate team sto_ffir1g and 
auditor training. Environmental aud:tors 
should possess or have ready access to 
the knowledge. ski!:s. and discipline.; 
needed lo accomplish audit object1\'es 
Each indi\'idual auditor shoi;ld comply 
with the company's professional 
standards of conduct. Auditors. whether 
full-time or part-time. should mnintain 
their technical and analytical 
competence through continuing 
education and training 

IV. Explicit audit program obfec!f1·es. 
scope. resources and.frequencr. At a 
minimum. audit objectives should 
include assessing compliance with 
applicable environmental laws and 
e\'alualing the adequacy of internal 
compliance policies. procedures. and 
personn• •raining programs to ensure 
continue .. \.ompliance. 

Audits should be based on a process 
• .-:,i ... :. provides auditors: all corporate 
policies. permits. and federal. state. and 
local regulations pertinent to the facility: 
and checklists or protocols addressing 
specific features that should be 
e\'aluated by auditors. 

Explicit written audit procedures 
generally should be used for planning 
audits. establishing audit scope, 
examining and evaluating audit findings. 
communicating audit results. and 
following-up. 

V. A process which collects. analrzes. 
interprets and documents in.formation 
sufficient to achieve audit objectfres. 
Information should be collected before 
and during an onsite \•isil regarding 
environmental compliance(1). 
environmental management 
effectiveness(2). and other matters (31 
related to audit objecti\'es and scope. 
This information should be sufficient. 
reliable. relevant and useful to pro\'ide a 
sound basis for audit findings and 
recommendations. 

a. Sufficient infonnation is factual. 
adequate and convincing so thet a 
prudent. informed person would be 
likely to reach the same conclusions ois 
the auditor. 

b. Reliable information is the best 
attainable through use of appropriate 
audit techniques. 

c. Relen:::t information supports audit 
findings and recommendations and is 
consistent with the objectives for the 
audit. 

d. Useful infonnation helps the 
organization meet its goals. 

The audit process should include a 
periodic re\;ew of the reliability .and 
integrity of this information and the 
means used to identify. measure. 
classify and report it. Audit procedures. 
including the testing and sampling 
techniques employed. should be selec:ed 
in advance. to the extent practical. and 
expanded or altered if circumstances 
warrant. The process of collecting. 
analyzing. interpreting. and 
documenting information should pro\'ide 
reasonable assurance that audit 
objectivity is maintained and audit goa!s 
are met. 

VI. A process which includes spec1/ic 
procedures to promptly prepare candid. 
clear and appropriate written reports on 
ai;dit .findings. corrective actions. and 
schedules for implementation. 
Procedures should be in place to ensure 
that such information is communicated 
to managers. including facility and 
corporate management. who can 
evaluate the information and ensure 
correction of identified problems. 
Procedures also should be in place for 
determining what internal findings are 
re;:>ortable to state or federal agencies. 

VII. A process which includes qua/it,· 
assurance procedures to assure the · 
accuracy and thoroughness of 
em•ironmental audits. Quality assur11nrt
ma)' be accomplished through 
supervision. independent internal 
re\'lews. external re\·iews. or a 
combination of these approaches. 
Footnotn to Appendb1 

(11 A comprehen&i\·e assessment of 
compliance with federal en\·1ronmen111l 
regulations requires an analn1s of fac1h1i; 
performance against numerous • 
en\·ironmental statutes and imp!emenhnfZ 
re(Zulations. These s1a11.:t1"s 1ncludr: 
Resource Conser\'ahor. and Recn\'tl'\' Ac:· 
Federal Water Pollution Control Act' 
Clean Air Act 
Hazardous Materials 1'r11r.~portalion Act 
Toxic Substances Control Act 
Comprehensh·e £n\'iror.~ent:.il RP~;:>unso•. 

Compensation and Li.tbili!y Act 
Safe Drinkin11 Water A\.: 
Federal Insecticide. Fun$:1c1ce. and 

Rodenticide Act 
Marine Protection. Research and S..nctu11r1 .. ~ 

Act 
Uranium Mill Tai!1:t(ZS Rad: .. :am Contn:! ,.\, ~ 

In addition. state anti loc;il 110\ernmc!I: dr" 
hi..eh· to ha\·e their own en\·1ro:1mrnt.ii iii\\~ 
Man)· states hne been dl.'!r~iltei: iluthor:!\ ·,, 
administer federal programs ~!Jr.y lrir;,! 
govemmen1s· building. fire. Silfe1y and h~ .. 1::. 
codes also h8\'e en\•1ronmentill rPqu1rl'!':'lt-~·· 
rele\·ant to an audit e\·ali;utror.. 

(2) An en,·iron!':'lental a:.irii! could II" "··. 
beyond the type or compi1ance asses~~<':'!' 
no:inally conducted dur::i(Z re~ulato~~ 
ins;>ections. for example. by e,·ah:a!::-::.: 
po!icies and pract•ces. rPtzarcl~H d wi:r!~: · 
th Py are part or the en\·:ror.::ie11:w: ~~•II':"! ... 

t!ie operatin11 and maintcnar..:l' r:-rored•:rt-• 
S;:-ec1fically. a1:d1~s can e\'alua:t> 11-.e ,,: .. n: •1. 

\\ i11r.h systems or proced:.irt!s: 
l. Oe\'elop organizational er.nrunml'nt~l 

policies wh1cb: a. implemrn• rP11u:111or:. 
requirements: b. pronde rr.01nai;?e:nrn1 
p:.i:ci11~ce for en\':ronmental ho7.<1ru~ n111 
srecifically addressed in rep~;;.'.:r.:.~ 

2. Train and moli\'ale facil:ty persc1:::::'! :,1 
work in an en\'1ronmentallr·accep:i!l1:1· 
manner and to understand and comril~ II\:!~ 
go\·emment regulations and th<· en:"\ ~ 
en,·ironmental policy: 

3. Communicate relnant en\·,ror.::it!:-::.,: 
de\'elopments upeditiously tu r<tr!!'" a:-:.: 
other personnel: 

4. Communicate effectively w:t~. 
tzo\·emment ind the public reg11~u1:";: si·~:,;;,,. 
en\'ironmental incidents: 

5. Require third parlles wMkinJ: fN w:i!-: c.~ 
on behalf or the organization to !l1:l1:\\ :~~ 
en\·ironmental procedures: 
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Attachment B 

Revised 10/17/86 

A REPRESENTATIVE SAMPLE OF 

ENVIRONMENTAL AUDITING SETTLEMENTS ACHIEVED TO DATE* 

REGION II: 

Crom ton and Knowles Cor oration, Consent Agreement and Final 
Order CAFO , II TSCA-PCB-82-0108, 1/28/86. Compliance audit 
of 28 facilities, covering TSCA PCB requirements, with certifica
tion of compliance. EPA attorney: Randye Stein, FTS 264-8157. 

REGION V: 

BASF Wyandotte Corporation, CAFO, TSCA-V-C-410, 4/25/86. 
In settlement of a premanufacture notification action under TSCA, 
BASF agreed to conduct an audit (actually called a "review") of 
all chemicals subject to TSCA §5 inventory requirements that 
are produced, imported or used by 13 BASF facilities. BASF also 
agreed to certify that (1) all chemicals manufactured by or 
imported/purchased from its parent or an affiliate company are 
listed on the TSCA Chemical Substances Inventory: and (2) to the 
best of its knowledge, all chemicals purchased from unrelated 
parties are listed on the TSCA inventory. EPA attorney: Art 
Smith, FTS 886-4253. 

Chemical Waste Management, Inc. (Vickery, Ohio facility), CAFO, 
TSCA-V-C-307, RCRA-V-SSR-019, 4/5/85. Management audit covering 
all RCRA and TSCA requirements. Audit also addresses personnel 
training, spill response, operations and maintenance, interim 
stabilization, and quality control and assurance. EPA attorneys: 
Rodger Field, FTS 886-6726; Michael Walker, FTS 475-8697. 

Detroit Metropolitan (Wayne County Airport), CAFO, TSCA-V-C-468, 
7/30/86. PCB compliance audit of all facilities with certification 
of compliance and submission of inventory of each facility which 
specifies general location and quantity of all PCBs and PCB items 
subject to the requirements of 40 CFR Part 761. EPA attorney: 
Dorothy Attermayer, FTS 886-6776. 

Michigan Department of Mental Health, CAFO, TSCA-V-C-231, 1/4/85. 
PCB compliance audit of all facilities, with certification of 
compliance. EPA attorney: Michael Walker, FTS 475-8697. 

Michigan Dei ·tment of Corrections, CAFO, TSCA-V-C-187, 10/9/83. 
PCB compliance audit of all facilities,·with certification of 
compliance. EPA attorney: Michael Walker, FTS 475-8697. 

Owens-Corning Fiberglas Corporation, CAFO, TSCA-V-C-101, 6/8/84. 
PCB compliance audit of 63 facilities, with certification of 
compliance. EPA attorney: Michael Walker, FTS 475-8697. 

* Note: Some of the settlements identified herein may not fall 
within the strict definition of "environmental auditing" but 
contain requirements sufficiently similar to auditing to 
warrant their inclusion. 
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Potlatch Corporation, CAFO, TSCA-V-C-137, 8/31/83. PCB compliance 
audit of all facilities, with certification of compliance. EPA 
attorney: David Sims, FTS 353-2094. 

Ren Plastics, an operating unit of Ciba-Geigy Corp. {E. Lansing, 
Mic·~igan), CAFO, TSCA-V-C-411, 2/12/86. CAFO requires review of 
the chemicals manufactured by Ciba-Geigy plants with certification 
tha·:. all chemi1:als are on the TSCA inventory. Respondent also 
agr1:!ed to conduct an environmental seminar for plant personnel 
with a section on TSCA compliance; respondent intends to continue 
ref~ning its employee training program. EPA attorney: Dorothy 
Attermeyer, FTS 886-6776. 

REGION VI: 

USA v. Georgia-·Pacific Corporation, Nos. 84-457-B and 85-136-B 
Ti)':"LA., entered 2/6/86). Clean Air Act Consent Decree requires 
implementation of compliance plan produced by presettlement 
audit, covering CAA National Emissions Standard for vinyl chloride. 
EPA attorney: Elliott Gilberg, FTS 382-2864. 

REGION IX: 

Chemical Waste ~anagement, Inc. (Kettleman Hills, California 
facility), CAFO, RCRA-0984-0037, TSCA-09-84-0009, 11/7/85. 
Mana9ement audit covering all RCRA and TSCA requirements. Audit 
also addresses personnel training, spill response, operations and 
main1:enance, interim stabilization, and quality control and 
assurance. EPA attorneys: Bill Wick, FTS 454-8039; Keith Onsdorff, 
FTS :182-3072. 

REGION X: 

Allstate Insurance Company, CAFO, X83-09-09-2614, 5/25/84. PCB 
audit of 140 buildings nationwide, formulation of PCB inspection 
plan and guidelines to be distributed to facility managers, and 
follow-up training conferences and review of program implementation. 
EPA attorney: Ted Rogowski, FTS 399-1185. 

Bonneville Power Administration, Memorandum of Agreement with 
EPA, 2/20/85. MOA provides for: {l) training of personnel 
condu=ting TSCA inspections, CERCLA preliminary assessments, and 
sit~ i"'"P.~t.igations: (2) conduct of environmental audits covering 
TSCA :?CB requirements: { 3) testing and evaluation of facilities 
to de·:.ermine sta't.us of compliance with TSCA and to assess threatened 
or ac1:.ual re leas~ of "hazardous substances" as defined by CERCLA; 
and (4} remedial actions to be taken based upon risk assessment 
that utilizes criteria and information in the National Continge·ncy 
Plan. EPA attorney; Ted Rogowski, FTS 399-1185. 
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Chem Securit S stems, Inc. (Arlington, OR), CAFOs, TSCA 1085-
07-42-2615P, 2 26 85; and RCRA 1085-06-08-3008P, 12/2/85. 
Four compliance audits (performed quarterly over a one-year period), 
covering all RCRA requirements and PCB requirements under TSCA. 
EPA attorney: Barbara Lither, FTS 399-1222. · 

Crown Zellerbach Corporation, CAFO, X83-06-08-2614, 11/30/83. 
Settlement provides for refinement of existing corporate-wide 
compliance program for TSCA PCB requirements, including certification 
of compliance. EPA attorney: Ted Rogowski, FTS 399-1185. 

Roseburg Lumber Company, CAFO, X83-05-02-2614, 1/10/85. · Settlement 
provides for development of a training program and manual describing 
PCB compliance requirements and procedures: and a program to bring 
12 facilities into full compliance with TSCA PCB requirements 
within one year of settlement. EPA attorney: Ted Rogowski, 
FTS 399-1185. 

Washington State University, CAFO, X83-05-02-2614, 5/30/84. 
Settlement provides for development of guidance manual for employees 
regarding proper handling of PCBs, followed by training sessions 
to ensure employees' familiarity with PCB compliance procedures. 
EPA attorney: Ted Rogowski, FTS 399-1185. 

HEADQUARTERS: 

American Petrofina Company of Texas, Nos~ 1217 and 1293, 9/5/85. 
Consolidated Clean Air Act Settlement Agreement requires institu
tion of annual visitation program by Respondent to verify the 
existence of proper unleaded gasoline handling procedures at all 
branded gasoline retail outlets. EPA attorneys: Rich Kozlowski, 
FTS 382-2633; Rich Ackerman, FTS 382-4410. 

Ashland Oil, Inc. (Catlettsburg, KY refinery), No. 
(E.O. Kentucky, entered ). Clean Water Act consent 
decree requires the performance of a "Wastewater Treatment System 
Engineering Study" by an independent party and the implementation 
of those recommendations agreed upon by the parties. Settlement 
also mandates the commencement of a "Best Management Practices 
Study 11 in order to minimize potential significant releases; 
includes the developr. ~t of a toxicity testing and control plan 
and establishes a stipulated penalty schedule for daily and 
monthly violations of effluent limits contained in Defendant's 
NPDES permit. EPA attorney: Joseph Moran, FTS 47~-8185. 

BASF Systems Corporation, CAFO, TSCA-85-H-04, 5/28/86. 
Environmental management audit and development of procedures for 
handling chemical substances imported from BASF's German parent 
corporation. BASF will pay a stipulated penalty of $10,000 per 
11 safe 11 chemical not listed on the TSCA Chemical Inventory. EPA 
will apply the TSCA PMN penalty policy to violations for unregis
tered 11bad" chemicals discovered in the 11 review 11 process. EPA 
attorney: Michael Walker, FTS 475-8697. 
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Chapman Chern._ Co., et al., FIFRA 529, et al., Filed 9/30"/85. 
The industry parties to the settlement agreement agreed to imple
me::it and participate in a voluntary Consumer Awareness Program 
to provide users of treated wood products with use, handling, 
and precautionary information. The focus of the program is a 
Consumer Information Sheet which contains language approved by 
thEi Agency. Industry agreed to conduct an aurli t' of the program 
wit.bin a year after settlement and to submit the results of 
the audit to E:PA within 30 days of its completion. EPA attorney: 
Cara Jablon, FTS 382-2940. 

Chemical Waste Mana7ement, Inc. (Emelle, Alabama facility), CAFO, 
TSC.A.-84-H-03, 12/ l 9 84. Management audit covering all RCRA and 
TSCA requirements. Audit~also addresses personnel training, 
spill response, operation's and maintenance, interim stabilization, 
and quality control and assurance. EPA attorneys: Keith Onsdorff, 
FTS 382-3072; Alex Varela, FTS 475-8690: Arthur Ray, FTS 382-3050. 

Concico Inc. anc1 Kayo Oil Company, CAA (211)-449, 520, 596, 709, 
ancr-110, 8/31/83. Settlement Agreement requires (or confirms): 
(1) revision of Conoco's Jobber Franchise Agreement to include 
provision for unleaded gasoline sampling on a quarterly basis at 
each Conoco Jobber retail outlet; (2) all drivers of Conoco 
company cars to certify that no tampering has occurred which 
woul1 allow the introduction of leaded gasoline into a vehicle 
requiring unleaded gasoline; (3) pos-t;.ing of public information 
notices designed to inform Kayo customers of problems related to 
fuel switching; and (4) training to inform Kayo employees of 
EPA unleaded fuels regulations. EPA attorneys: Rich Kozlowski, 
FTS 382-2633; Rich Ackerman, FTS 382-4410. 

~·tment of Defense, Federal Facility Compliance Agreement, 
12/30/83. Agreement covers all DoD facilities where PCBs are 
stored for disposal; establishes compliance plan designed to 
achieve and maintain compliance with all applicable PCB storage 
and disposal requirements. EPA attorney: Deeohn Ferris, 
FTS 475-8690. 

Diamo11d Shamrock Corporation, CAFO, TSCA-85-H-03, 7/15/85. 
Compl~ance audit of 43 facilities, covering all TSCA requirements. 
EPA attorneys: Deeohn Ferris, FTS 475-8690; Bob Pittman# FTS 
475-8690. 

Genera.l Electric Co. (Waterford, NY facility), No. 84-CV-681 
(N.D.N.Y., enterea- ). Clean Water Act consent decree 
requires the implementation of an engineering study to insure 
compliance with Defendant's N/SPDES permit. Settlement also 
requires monthly progress reports to be submitted to EPA with 
provis.ions for stipulated civil penalties for discharge violations. 
EPA at·:.orney: Jo.seph Moran, FTS 475-8185. 



-s-
Mac Oil Company d/b/a Circle Oil, No. FOSD-1908, 5/21/85. Clean 
Air Act Settlement Agreement requires: (1) institution of an 
unleaded gasoline sampling and testing program at all facilities 
receiving unleaded gasoline from Respondent: (2) inspections of 
the gasoline pumps at all facilities to which Respondent delivers 
gasoline to determine compliance with nozzle, label and warning 
sign requirements; and (3) maintenance of a company unleaded 
gasoline policy that informs all employees, agents and conunon 
carriers of gasoline handling and compartment labeling procedures. 
EPA attorney: Dean Uhler, FTS 382-2947. 

National Convenience Stores, Inc. d/b/a Stop 0 n Go, Nos. FOSD-1140 
and FOSD-1404, 8/16/84. Consolidated Settlement Agreement requires: 
(1) institution of a program for compliance with EPA unleaded fuels 
regulations at all retail gasoline outlets that Respondent operates 
under any name, including periodic verification that nozzle require
ments are met: and (2) submission to EPA of a Certificate of Compliance. 
EPA attorney: Rich Kozlowski, FTS 382-2633. 

Philli s Petroleum Com an , Consolidated Clean Air Act Settlement 
Agreement, 3 11 85. Settlement requires Phillips to: (1) estab
lish, implement and maintain a program for unleaded gasoline 
quality assurance among its branded marketers and retailers: 
(2) conduct a threephase program of sampling unleaded gasoline at 
all branded retail outlets in the United States; (3) conduct annual 
inspections of ten percent of its branded retail outlets in the 
United States· for compliance with EPA unleaded gasoline regula
tions; (4) at the time of contract renewal, review with its 
marketers and retailers their contractual obligations pertaining 
to the sale, handling, and distribution of unleaded gasoline; and 
(5) conduct a review of its Unleaded Gasoline Quality Assurance 
Program after the first year of operation and submit a written 
report to EPA assessing the program's effectiveness in improving 
the quality of unleaded gasoline and reducing the potential or 
actual number of violations of the regulatory limits foT lead. 
EPA attorney: Rich Kozlowski, FTS 382-2633. 

R.I. Marketing, Inc., No. FOSD-1611, 10/5/84. Clean Air Act 
Settlement Agreement requires institution of a fuel switching 
preventative action program, at each of approximately 200 retail 
outlets, designed to prevent leaded gasoline from being introduced 
into vehicles requiring unle. ,~d fuel. EPA attorney: Rich 
Kozlowski, FTS 382-2633. 

Savoca's Service Center, Inc., No. FOSD-2101, 10/17/85. Clean A{r 
Act Settlement Agreement requires institution of a fuel switching 
preventative action program, at all retail outlets, designed to 
prevent leaded gasoline from being introduced into vehicles 
requiring unleaded fuel. EPA attorney: Rich Kozlowski, FTS 
382-2633. 



-6-

Union Carbide Corporation, CAFO, TSCA-85-H-06, 2/26/86. Settlement 
provides for development of a training program emphasizing pre
manufacture notification requirements under TSCA, followed by 
a test program to monitor responses for compliance with TSCA. 
EPA attorney: Alex Varela, FTS 475-8690. 

United American Fuels, Inc., No. FOSD-1578, 12/18/84. Clean Air 
Act Settlement Agreement requires implementation of a fuel additive 
qua.Lity control and testing program. EPA attorney: Rich Kozlowski, 
FTS 382-2633. 

USA v. Parma, Ohio, No. C-85-208, (N.O. Ohio, February 28, 1985). 
Clean Air Act Consent.Judgment requires Defendant to: (1) replace 
catalytic converters that had been removed illegally; (2) inspect 
{periodically for two years) all city vehicles for tampering with 
emission controls; (3) tune-up and test (periodically for two· 
years) all city vehicles for emissions: {4) report all tampering 
found to EPA and take appropriate remedial measures; (5) train 
mechanics in compliance with EPA standards; {6) distribute pamph
lets discussing tampering and fuel switching to all households in 
Parma, Ohio: and (7) display for one year posters cautioning 
against tampering and fuel switching. EPA attorney: Debra 
Rose.~berg, FTS 382-2649. 

USA v. State of Maine, No. 84-0152-B (D. Maine, November 19, 1985) 
Clean Air Act C(:>nsent Decree requires State to ( 1) inspect all 
Main~! Forest Se:rvice vehicles for tamper~ng with emission control 
devices, and. coi:-rect deficiencies; ( 2) inspect each gasoline 
fuel:.ng facility owned or operated by the Maine Department of 
ConsE!rvation for compliance with label, notice and nozzle size 
requirements, and correct deficiencies: (3/ publicize to Maine 
Fores:t Service personnel and the public the importance of comply
ing with mobile source requirementsi and (4) implement fully the 
c~talytic converter and inlet restrictor inspection pro~ram 
mandated by State law, and audit at least 90 percent of licensed 
inspection facilities to verify compliance. E~A attorney: 
Richard Friedman, FTS 382-2940. 

Note: The settlements identified herein relating to mobile source 
enforcement under the Clean Air Act are representative of approxi
mate, y 200 such settlements that have been achieved to date •. 



Attachment c 

MODEL ENVIRONMENTAL COMPLIANCE AUDIT PROVISION FOR CONSENT 
DECREES OR AGREEMENTS 

A.l. Defendant/Respondent shall, within sixty days after 
the effective date of this Decree/Agreement [and where a contin
uing audit requirement is appropriate, add: and not less often 
than annually thereafter for a five-year period], audit the 
status of [applicable statutory] compliance at the [site of 
facility(ies)] and take prompt remedial action against all 
violations found. 

A.2. Defendant/Respondent .shall, within sixty days after 
completion of the compliance audit required by paragraph 1, 
submit to EPA's [name of EPA office overseeing compliance with 
Decree/Agreement] a certification that, to the best of its 
knowledge, Defendant/Respondent is in compliance with all 
[applicable statutory and regulatory] requirements or has 
developed a schedule for achieving compliance subject to EPA 
approval. 

A.3. Nothing in this Decree/Agreement shall preclude EPA 
from instituting enforcement actions against Defendant/Respon
dent for any violations of [applicable statutory and regulatory) 
requirements which are not cited within the Complaint giving 
rise to this Decree/Agreement. 



Attachment o 

MODEL ENVIRONMENTAL MANAGEMENT AUDIT PROVISION FOR CONSENT 
DECREES OR AGREEMENTS 

B.l. Defendant/Respondent shall propose to EPA's [name of 
EPA office overseeing compliance with Decree/Agreement] by 
written submittal to [name of Agency contact) within thirty (30) 
days of the effective date of this Decree/Agreement, the scope 
of work for the services of a [third party or internal] auditor 
who shall be expert in environmental auditing, environmental 
management systems and [applicable statutory program(s)] management 
operations. Such auditor shall be independent of and in no way 
responsible to production management. This scope of work and 
auditor shall be agreed upon by EPA and Defendant/Respondent in 
writing, prior to the auditor's commencing the performance of 
the professional services more fully set forth below. The 
auditor will be retained and the scope of work will be designed 
to review and make recommendations regarding the improvement of 
Defendant's/Respondent's environmental compliance and management 
policies, practices, and systems at the [site of facility(ies)] 
and in the Defendant's/Respondent's corporate offices having 
responsibility for supervision of compliance activities at such 
facility(ies). 

2. Within one hundred twenty (120) days after agreement 
upon the scope of. work and the auditor, the auditor shall 
submit a written Envi~onmental Audit Report to the Defendant/ 
Respondent. This Report shall: 

a. Identify and describe the existing facility 
environmental management operations and the corporate off ices 
responsible for overall company-wide environmental compliance 
and management systems, policies and prevailing practices as 
they affect [applicable statutory and regulatory] compliance 
at the [site of facility(ies)J • 

. b. Evaluate such operations and systems, practices 
and policies and identify and describe fully the perceived 
weaknesses in such operations and systems, practices and policies 
by comparing them, to the extent practicable, to: 

i. their ability to promote compliance with 
[applicable statutory and regulatory) req1 irements; 

11. the existing practices, programs and policies 
of other [applicable industry] corporations operating within 
the ·continental United States, including consideration of the 
available literature and consultant's experience pertinent to 
regulatory compliance programs, practices and policies currently 
operative in the [applicable industry] in the continental 
United States: 

iii. the history of [facility] operations in terms 
of the facility's(ies') compliance programs, compliance record 
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and environmental management practices over the previous five 
years [or longer if necessary or relevant]. 

The auditor shall apply its expertise and judgment 
t:o the fore9oing information, using such factors as the auditor 
believes to be relevant and appropriate, which factors shall 
be stated in the report. 

c. Based on the evaluation require~ in par~graphs 
2.a. and b. above, the auditor shall identify and describe 
fully with supporting rationales the perceived areas, if any, 
where Defendant's/Respondent's environmental management systems, 
practices and policies may be improved as they affect the 
[facility(ies)J regarding [applicable statutory] compliance. 
obligations, listing specific options for any improvements at 
t:1e [facility(ies)] in the following areas: 

i. environmental compliance program management 
opec-ation, staffing, education and experience requirements. 

ii. compliance management budget, lines of authority 
tc 1 Defendant's/Respondent's corpocate offices responsible for 
overall company-wide environmental compliance and management 
systems, policies, and practices, and relationship to the 
operating facility(ies) manager. 

lll. personnel t=aining foe- individual employee 
compliance obligations and [applicable medium-specific 
activities}. 

iv. Operations and Maintenance (O&M) procedu=es for 
(applicable medium-specific pollution control] equipment. 

v. evaluation of [applicable industry] operations 
and pollution control equipment in terms of adequacy'of 
design and compatibility with [applicable medium-specific 
substances] being passed th=ough such equipment. 

vi. quality and thoroughness of implementation of 
all waste and wastewater [or other pollutant source] analysis 
plans for both ir~oming and outgoing waste [or other pollutant] 
s t::-~~ams, ~·he thta r ...... rec t ly discharged, emitted, released to the 
ambient enviro~ment, or convGyed off-site in bulk shipments. 

. vii. preparation of Quality Assurance and 
OuaJ.ity Centro~ programs for sampling and analysis and 
for environmental testing procedures, including [facility(ies}] 
labotatories a~d contract laboratories for [facility(ies)]. 

v111. preparation of records needed to provide the 
[facility(ies)J management with an adequate data base to accurat' 
detennine compliance with all applicable statutory and regulator~ 
c-equirements, with particular attention to waste ·[or other . 
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pollutant] generation (including quantity and chemical composi
tion), movements, treatment, and ultimate disposition by location 
of waste [or other pollutant] source, handling points and final 
disposition. This evaluation shall encompass proposals for 
state-of-the-art data management systems providing timely 
access to all of the above records to be maintained. by an 
onsite computer. 

ix. preparation of self-monitoring reports required 
to be filed with the State and EPA. 

x. preparation and review of Incident Reports 
evaluating causes of [applicable medium-specific pollution 
control] equipment malfunctions, improper [applicable medium
specific substances] handling, or breakdowns, with specific 
recommendations for corrective steps and preventive O&M, along 
with procedures for reporting these recommendations to corporate 
headquarters. 

3. Within 30 days after Defendant's/Respondent's receipt 
of the Audit Report, Defendant/Respondent shall submit to EPA 
that portion of the Audit Report which contains the recommenda
tions of the auditor, together with a report of Defendant's/ 
Respondent's good faith evaluation of each option it has selected 
for adoption and the reasons for rejecting other options. The 
report by Defendant/Respondent shall set forth the specific 
actions the company shall take and a schedule, not to exceed 
sixty (60) days [or longer if necessary] from the date that EPA 
receives and evaluates the schedule, for implementation.of the 
recommendations adopted by Defendant/Respondent. 

4. Any failure by Defendant/Respondent to meet the schedule 
for implementing the audit program set forth in this Decree/ 
Agreement shall result in stipulated penalties of [$, 1 (in 
addition to whatever sanctions the court/ALJ may impose for 
contempt), payable by Defendant/Respondent to the U.S. Treasury, 
for each day such schedule is not met. 

B. Nothing in this Decree/Agreement shall preclude EPA from 
instituting enforcement actions against Defendant/Respondent 
f.or any violations of [applicable statutory and r• ,ulatory] 
requirements which are not cited within the Complaint giving 
rise to this Decree/Agreement. 



A Note Concerning Application of the Model Provisions 

Attachments C-G represent model provisions for the 
incorporation of environmental auditing requirements within 
enforcement settlements. These models are based upon medium-· 
specific settlements and necessarily reflect the circumstances 
surrounding those settlements. Accordingly, Agency negotiators 
should not hesitate to alter them as necessary to meet the 
needs of a particular case. An attempt has been made to 
fashion the models in such a manner that they can be used 
in any enforcement settlement: however, some language has 
been retained which applies to only one or two EPA programs. 
Even where specific language is found to be inapposite, the 
general headings under which such language is found should 
provide helpful guidance to Agency personnel in identifying 
the categories of issues which a particular type of auditing 
settlement should address. 



Attachment E 

MODEL ENVIRONMENTAL COMPLIANCE AND MANAGEMENT AUDIT PROVISION 
FOR CONSENT DECREES AND AGREEMENTS 

c.1. Defendant/Respondent shall conduct environmental 
audits of its facility(ies) [of appropriate frequency and 
duration] in accordance with the Audit Workplan attached hereto 
as Exhibit B [company specific: not included]. The first such 
audit shall commence on or about three months from the effective 
date of this Decree/Agreement. Each of the audits shall be 
completed in accordance with the schedule set forth in the 
Audit Workplan. 

2. The performance standard of each such audit is to 
complete a detailed and professional investigation as set forth 
in the Audit Workplan of the facility's recordkeeping practices 
and environmental management operations during the [applicable 
period]. In accordance with the Audit Workplan, the following 
audit reports shall be prepared and submitted, with copies of 
supporting documentation, to EPA within thirty days following 
the initiation of each such audit: 

a. A report on all [pollutants] whose locations (as 
reported in the facility records) differ from their observed 
physical location or.whose physical locations cannot be corrob
orated by existing re~ords kept at the facility. 

b. A report of all quantity variations (of 10% or more 
by volume or weight, or any variation in piece count) between 
[pollutants] received and [pollutants] disposed of at the 
facility. 

c. A report on Defendant's/Respondent's activities at 
the facility in terms of whether or not they comply w~th the 
procedures required under the [Pollutant] Analysis Plan for 
[pollutant] acceptance. Defendant/Respondent shall include 
with this report the results of a minimum of three laboratory 
(including Defendant's/Respondent's laboratory) analyses of 
blind standards (i.e., pre-analyzed samples whose concentrations 
are unknown to the laboratories participating in the audit) to 
be provided by the audit team to evalaate .Defendant's/Respondent'~ 
ability to quantify representative hazardous constituents in 
various media. 

d. A report of any observed deviations from Defendant's/ 
Respondent's written operating procedures, including documentation 
on any untimely response to the repair and/or replacement of 
deteriorating or malfunctioning [pollutant] containers, structures, 
or equipment. 
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e. Recommendations as to potential significant improve
ments and/or modifications which should be made to Defendant's/ 
Respondent's operating procedu~es to achieve compliance with 
[applicable statutory and regulatory] requirements. 

3. Nothing in this Decree/Agreement shall preclude EPA 
from instituting enforcement actions against Defendant/Respondent 
for any violations of [applicable statutory and regulatory] 
1~equirements which are not cited within the Complaint giving 
rise to thi~; Decree/Agreement. 
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1. furposes of Consent Decree/Agreement. In order to 
achieve the mutual goal of ensuring full compliance with applicab. 
environmental laws, regulations, and permits by Defendant's/ 
Respondent's active facilities in an efficient and coordinated 
manner, Defendant/Respondent and EPA hereby enter into a Consent 
Decree/Agreement under which: 

(t) independent auditors to be retained by EPA and 
p1~id for by Defendant/Respondent shall, subject to EPA 
oversight, audit each facility and report to both 
parties on their assessment of Defendant's/Respondent's 
compliance with RCRA and TSCA and their implementing 
p~rmits, rules and regulations; 

(2) the independent auditors shall perform an analysis 
of Defendant's/Respondent's environmental management 
systems, practices and policies, as they affect inter
facility and intra-facility transactions (as defined 
in Paragraphs 5(11) and 5(12) of this Decree/Agreement); 

(3) Defendant/Respondent shall pay penalties for 
violations of the aforementioned statut~s, permits, 
rules and regulations according to the Penalty Schedule 
se~ forth as Appendix 2 to this Decree/Agreement: and 

. (4) EPA shall accept the penalties provided in Appendix· 
2 as full and complete settlement and satisfaction of 
any of its civil claims for violations detected by 
thE\ audit firm (with certain exceptions as set forth 
in Paragraphs 23, 24, and 25 of this Decree/Agreement). 

TERMS OF SETTLEMENT 

DEFINITIONS 

S. Wh<anever the following terms are used in this Decree/ 
Agreement, the definitions specified herein shall apply: 

(1:~ Com liance Re ort and Plan: A document to be 
submitted by Defendant Respondent to EPA, purs~ant t' 
Paragraph 19. of this Decree/Agreement, which: 

(a) describes in full detail every corr~ctive 
action taken in response to a Facility 
Audit Report: 

(b) in the case of violations which are not 
corrected within 60 days of submittal of 
the Facility Audit Report, describes evert 
action to be taken in respons~ to any 
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violations or findings in the Facility 
Audit Report; and 

(c) certifies under oath the accuracy of 
information contained in the ~ompliance 
Report and Plan. 

(2) Confidential Business Information (CBI) 

(a) Information/Documents Determined Not to Be 
Entitled to CBI Protection. It is agreed 
between the parties that portions of docu
ments containing the following information 
shall not be eligible for CBI treatment: 

(i) The fact that any chemical waste was 
disposed of at any Defendant/Respondent 
facility. 

(ii) The location of disposal of any chemical 
waste at any Defendant/Respondent facility. 

(iii) Any information contained or referred 
to in any manifest for any chemical 
waste disposed of at any Defendant/ 
Respondent facility. 

(iv) The identity and quantity of any chemical 
waste disposed of at any Defendant/Respondent 
facility. 

(v) Any monitoring data or analysis of 
monitoring data pertaining to disposal 
activities at any Defendant/Respondent 
facility, including monitoring data 
from any well, whether or not installed 
pursuant to 40 C.F.R. Part 265, Subpart 
F, or 40 C.F.R. Part 254, Subpart F 
(RCRA Groundwater Monitoring Requirements). 

(iv) Any permit applications submitted to 
EPA or to any state pursuant to federal 
or state statute or regulation. 

(vii) Any information regarding planned im
provements in the treatment, storage or 
disposal of chemical wastes at any 
Defendant/Respondent facility. 

(viii) Any hydrogeologic or geologic data. 

(ix) Any groundwater monitoring data. 
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(x) Any contingency plans, closure plans, 
or post-closure plans. 

(xi) Any waste analysis plans. 

(xii) Any training and/or inspection manuals 
and schedules. 

(xiii) Any point source discharge or receiving 
water monitoring data. 

(b) The status of information not listed in Section 
(a) above shall be determined in accordance with 
40 CFR Part~), which provides for CBI treatment of 
:Lnformation·where: 

(i) Defendant/Respondent has taken reasonable 
measures through the issuance and 
observance of companywide policies and 
procedures to protect the confidentiality 
of the information, and that it intends 
to continue to take such measures: 

(ii} The information is not, and has not been, 
reasonably obtainable without Defendant'~ 
Respondent's consent by other persons 
(other than governmental bodies which 
are bound by and observing Defendant's/ 
Respondent's claims of CBI as to that 
information) by use of legitimate means 
(other than discovery based on a showing 
of special need in a judicial or quasi
judicial proceeding); 

(iii) Disclosure of the information is likely 
to cause substantial harm to Defendant's/ 
Respondent's competitive position. 

(3) Car orate Mana ement Re art and Plan: A document 
submitted by Defendant Respondent to EPA, pursuant to 
Pai:agraph 27 of this Decree/Agreement, describing in 
fuLl detail what actions Defendant/Res;iondent has 
taken or will take to implement the findings of the 
Corporate Management Systems Report. 

(4) Corporate Management Systems Report: A fully 
integrated separate report prepared pursuant to the 
Corporate Management Systems Report Protocol set 
forth in Appendix 3 of this Decree/Agreement and 
submitted by Defendant/Respondent to EPA pursuant 
to ?aragraph 26 of this Decree/Agreement. 
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(5) Corrective Action: Any action taken by Defendant/ 
Respondent in order to come into compliance with any 
federal, state or local statutory or regulatory 
requirement for the treatment, storage, or disposal 
of any Hazardous Substance. 

(6) Facility Audit Reports: Reports to be submitted 
by the Audit Firm to EPA,·pursuant to Paragraph 19 
of this Decree/Agreement, which: 

(a) describe in detail the procedures followed 
in the facility audit, the facility itself, 
the regulatory history of the facility, 
and the facility's current compliance 

·status; 

(b) describe in detail each violation detected 
during the audit; 

(c) provide any other information which, in 
the judgment of the Audit Firm, merits 
Agency review; 

(d) for each violation reported, provide the 
relevant statutory or regulatory section; 
the particular area of the facility where 
the violation was found (if appropriate); 
the dates during which the violation 
occurred or existed (if it can reasonably 
be determined); and any other relevant or 
appropriate information. 

(7) Hazardous Substances: Those materials meeting 
the definition contained in the Comprehensive 
Environmental Response, Compensation, and Liability 
Act ("CERCLA"), 42 U.S.C. §§9601 ~ ~·' §9601(14). 

(8) Hazardocs Wastes: Those materials meeting the 
definition contained in 42 u.s.c. §6903(5) and the 
re~ulations promulgated at 40 C.F.R. Part 261. 

(9) Indeoendent Audit Firm ("Audit Firm"): A firm 
selected by EPA, pursuant to Paragraph 6 of this 
Decree/Agreement, for the purpose of performing the 
Facility Compliance and Management Systems Audits 
described herein. For the purpose of this Decree/ 
Agreement, the Independent Audit Firm must exercise 
the same independent judgment that a Certified Public 
Accounting firm would be expected to exercise in 
auditing a publicly held corporation. In addition, 
the Independent Audit Firm must: 
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(a) not own stock in Defendant/Respondent 

or any parent, subsidiary, or affiliated 
corporation; 

(b) have no history of participation in any 
previous contractual agreement with 
Defendant/Respondent or any parent, subsidiary, 
or affiliated corporation; !!1£ 

(c) have no other direct financial stake in 
the outcome of the Facility Compliance or 
Management Systems Audits outlined in 
this Decree/Agreement. 

tlO) Inter-facility Transactions: Any letters, 
c:ont!"acts, memoranda, or other communications.between 
two or more off ices or facilities owned or operated 
by Defendant/Respondent. 

(11) Intra-facility Transactions: Any letters, 
contracts, memoranda, er other communications between 
two or more locations or off ices at a single Defendant/ 
Respondent Facility. 

(12} Manifest: The shipping document EPA form 
8700-22 and, if necessary, EPA form 8700-22A (as 
required by 40 c.F.R. Part 262) or equivalent. 

(13) New Violation: Any statutory or regulatory 
v~olation not reported in the Facility Inspection 
Reiport. 

(14) Plaintiff: 
the Administrator 
Protection Agency 
"EPA"). 

The United States of America, for 
of the United States Environmental 
(collectively, "the Agency" or 

(15) Records: Any Defendant/Respondent or consultant 
report, document, writing, photograph, tape recording 
or other electronic means of data collection and 
retention which bears upon Defendant's/Respondent's 
compliance with EPA, state and local rules and regulations 

(16) Facility: Any facility which treats, stores, or 
disposes of hazardous waste as those terms are defined 
at 42 u.s.c. §§6903(3), 6903(33), and 6903(34). 

(17) Uncorrected Violatio~: Any violation ~epo~ted 
i~ a facility I~spection Report which remains 
u~corrected for 60 days or more after the completio~ 
and submission of the Facility Inspection Repo~t 
pursuant to Paragraph 19 of this Decre~/Agreeme~t. 
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GENERAL AUDIT PROCEDURES 

6. Preliminary Matters 

(1) Scope of Work 

(a) Defendant/Respondent shall submit to the Agency 
within thirty (30) days of the effective date of this 
Decree/Agreement the Scope of Work for audits of the 
Defendant/Respondent facilities listed in Appendix 
l for RCRA and TSCA violations. EPA shall have 
thirty (30) days from the date of receipt of this 
Scope of Work and proposed Audit F~rm to submit to 
Defendant/Respondent in writing any proposed modifi
cations in the scope of work. 

(b) Defendant/Respondent shall have fifteen (15) 
days from the date of receipt of EPA's proposed modifi
cations within which to submit in writing its comments 
upon those proposed modifications. 

(b) Within ten ( 10) d.ays of receipt of Defendant's/ 
Respondent's comments, the Agency shall issue its 
final decision as to the Scope of Work, which shall 
be binding upon Defendant/Respondent. 

(2) Establishment of Trust 

(a) Within thirty (30) days of the date of this 
Decree/Agreement, Defendant/Respondent shall establish 
an irrevocable trust fund ("Trust"), the form and 
text of which shall be approved by EPA. If no fund 
is approved by EPA within thirty (30) days of the 
date of this Decree/Agreement, a form supplied by EPA 
shall be used. The Trustee shall be a bank' selected 
by Defendant/Respondent, which must be approved by EPA. 

(b) The Administrator of EPA shall have special 
power of appointment (and the only power of appoint
ment) over all income and all assets of the Trust. 
That powez may be exercised only to make appointments 
of funds i.. accordance with this Decree/Agreement. 
If, at the conclusion of all tasks set forth in this 
Decree/Agreement, there remains trust i.ncome or 
assets which have not been appointed by exercise of 
such special power, then all such remaining unappointed 
assets shall be delivered forthwith to Defendant/ 
Respondent. Defendant/Respondent shall fund the 
Trust by placing $ in the hands of the 
Trustee within forty-five (45) days after the date of 
this Decree/Agreement. 
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(3) Selection of Audit Firm 

(a) Within forty-five (45) days after the date of 
this Decree/Agreement, EPA shall notify Defendant/ 
Respondent of its selection of a proposed Audit Firm. 
Defendant/Respondent shall have fifteen (15) days from 
the date of receipt of EPA's proposed Audit Firm to 
accept, reject, or comment upon this selection. 
Reasons for which Defendant/Respondent may reject the 
proposed Audit Firm are limited to lack of sufficient 
national reputation; inexperience in performing 
environmental compliance and management audits: 
.inadequate staffing levels; and failure to qualify as 
i3.n Independe.nt Audit Firm as defined in Paragraph 
!;{ 10) of this Decree/Agreement. 

Cb) In the event EPA and Defendant/Respondent are 
unable to agree on selection of an Audit Firm, the 
parties shall submit to Dispute Resolution as set 
f~orth in Paragraph 3 2 of this Decree/Agreement. 

7. Audit Seminar. Before the Audit Firm begins the 
audits, and within 60 days of the date EPA and Defendant/ 
Respondent agree upon the Scope of Work and Audit Firm as 
described above, the Agency shall conduct a seminar for 
employees of the Audit Firm who are to conduct the audits. 
This seminar shall serve the purpose of assuring that the Audit 
Firm employtees who will be conducting the audits are familiar 
~ith all protocols required by Agency policies and procedures 
to be utili:~ed in conducting compliance audits. The Agency 
:nay conduct the audit seminar at the National Enforcement 
Investigations Center (NEIC) near Denver, Colorado or at the 
Audit Fir:n'u office. The Agency shall not be responsible for 
t:ransportation, lodging or other costs associated with attendance 
by the audit firm employees at the seminar. 

8. Observation of EPA Protocols. The Audit Firm shall 
be required by contract with Defendant/Respondent to observe 
the protocols presented at the audit seminar. Such protocols 
include but are not limited to: (1) NEIC's Multi-Media Com
pliance Au.dit Procedures: (2) the EPA Office of Administration's 
Environmental Auditing Protocol: {3) the NEIC Policy and Procedure 
Manual; and (4) the Corporate Management Systems Report Protocol 
provided iu Appenu.i..x 3 of this Decree/Agreement (See Paragraph 
26 below). 

9. Review of Work Plan. 

(l~ Within 30 days of the Audit Seminar, the Audit 
Firm shall submit to Defendant/Respondent and EPA a 
proposed Work Plan which shall specify the Audit 
Firm's plan for implementing the Scope of Work. Said 
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Work Plan shall include the auditing protocols to be 
used by the Audit Firm; a schedule for conducting 
facility audits and completion of all other tasks 
set forth in the Scope of Work; and the names and 
resumes of those Audit Firm employees who will be 
primarily responsible for performance of the tasks 
set forth in the Scope of Work. The proposed Work 
Plan shall not specify the order of audits or otherwise 
provide-Defendant/Respondent with advance notice of 
specific audits. 

(2) EPA and Defendant/Respondent shall have 30 days 
.from the date of receipt of the-proposed Work Plan to 
submit in writing any proposed revisions to the proposed 
Work Plan. 

(3) The Audit Firm shall have fifteen (15) days from 
the date of receipt of these revisions within which 
to submit in writing its comments on these proposed 
revisions. 

(4) Within ten (10) days of receipt of the Audit 
Firm's comments, EPA shall issue its final decision 
as to the work plan, which shall be binding on both 
Defendant/Respondent and the Audit Firm. 

(5) The provisions of this Paragraph shall also be 
set forth as provisions of the contract between 
Defendant/Respondent and the Audit Firm for the 
performance of the subject audits. 

10. Facilities to be Audited. The Audit Firm shall, 
subject to the provisions set forth herein, conduct comprehensive 
RCRA/TSCA Compliance Audits (see Paragraphs 11 througp 25) and 
a Management Systems Audit (see Paragraphs 26 and 27) of the 
facilities listed in Appendix 1 of this Decree/Agreement. 
The designation of RCRA/TSCA as the primary areas of a.udits 
shall not prohibit the Audit Firm from auditing and reporting 
violations of any other environmental statutes or regulations 
should those violations come to the attention of the Audi~ Firm 
audit team during the inspe ~ions. Notice of individual 
facility audits shall be pruvided to NEIC at least thirty (30) 
days prior to scheduled visits. Advance notice of individual 
facility inspections shall not be provided to Defendant/Respondent. 
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FACILITY COMPLIANCE AUDITS 

Review of Records 

11. Records to be Examined. 

a.. Records Relevant to Compliance with RCRA. 

Facility audits may include a review of any facility 
record of Defendant/Respondent or its predecessors 
from November 1980. Other records pre-dating 
November 1980 which bear on the facility's compliance 
after November 1980 may also be examined, but 
only to the extent that they are necessary to 
render judgment regarding any event occurring 
after November 1980. 

br Records Relevant to Compliance with TSCA. 

Facility audits may include a review of any facility 
record of Defendant/Respondent or its predecessors 
from April 1978 which is relevant to compliance 
with TSCA and its implementing regulations. 
Other records pre-dating April 1978 which bear on 
the facility's compliance after April 1978 may 
also be examined, but only to the extent that they 
are necessary to render judgment regarding any 
event occurring after April 1978. 

c. Records to be Examined by the Audit Firm. Records 
to be examined include but are not limited to: 

(1) all records required by federal, state or 
local law to be maintained by Defendant/.Respondent. 

(2) facility operating records, including but not 
limited to waste profile sheets, containing waste 
pre-acceptance data, receiving logs, analytical 
verification data, waste tracking data for intra
facility movement of received wastes or wastes 
generated on-site, waste storage data, waste 
treatment data, and data reflecting the disposition 
of received wastes. 

(3) corporate and facility guidelines, policies 
and internal operating rules pertaining to facility 
operations, inspections, personnel training, and 
recordkeeping procedures. 

(4) corporate guidelines, policies and internal 
operating rules pertaining to emergency response, 
site closure, and postclosure activities. 
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(5) applications, licenses, permits and approvals 
(including state permits and approvals), RCRA opera
tion plans, or other regulatory docu~ents pertaining 
to on-site activities at the facility. 

(6) environmental monitoring plans for the ~acility. 

(7) waste treatability studies. 

(8) PCB operations plans, letters of approval, 
pumping logs, and records pertaining to the processing 
or handling of transformers, capacitors, and/or 
any other PCB articles, iteMs and containers. 

(9) manifests for wastes entering or leaving any 
Defendant/Respondent facility. 

(lOj records of use, maintenance and decommissioning 
of vehicles used on-site and/or off-site for the 
transportation of RCRA/TSCA wastes to, from, and 
within any Defendant/R~spondent facility. 

(11) vehicle washing records. 

(12) any effluent data, including rlata on any direct 
discharge to surface water or any discharge to a 
publicly owned treatment facility, which Defendant/ 
Respondent is required to keep pursuant to any 
federal, state, or local permit or regulation. 

12. Access to Documents. The Audit Firm and representatives 
of the Agency, including contractors, shall have full, unfettered 
access to all documents bearing upon compliance with ·RCRA or TSCA 
kept at each facility or at Defendant's/Respondent's corporate 
headquarters, regardless of whether these records are deemeJ 
by Defendant/Respondent to constitute CBI or.deemed by the 
Audit Firm to indicate or support a violation. The Defendant/ 
Respondent shall retain and make available to EPA copies of 
any Defendant/Respondent document(s) examined by the Audit Firm 
which indicate or support any viola :·on detected during the 
audit program. The Audit Firm shall prepare and provide to EPA 
a full and complete index of all document~ th~~. it examines to 
ensure. that the Defendant/Respondent retains these records for 
subsequent EPA inspection. 

13. Public Access to Records. Each document submitted 
by Defendant/Respondent to the Audit Firm or EPA pursuant to 
this Decree/Agreement shall be subject to public inspection 
unless it is deter~ined by EPA (following a claim made by D~fendant/ 
Respondent) to be CBI in accordance with Paragraphs 5(2) and 
14 of this Decree/Agreement. 
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14. Assertion of Confidential Business Information Claims. 

a. Defendant/Respondent recognizes that EPA will 
treat as TSCA CBI only that information claimed confinential 
which EP~ uses for purposes related to TSCA. 

b. Claims that information is CBI shall be made on 
or before: the date on which such information is provided to 
the Audit Firm or EPA. 

15. Tentative Observance of CBI Claims. Any information 
claimed b,y Defendant/~.espondent and asserted to meet the criteria 
set forth in ?aragraph 5(2) will be treated by EPA as confidential 
in accordance with 40 C.F.R. §§2.201 through 2.215 and any 
relevant special confidentiality regulations at 40 C.F.R. §§2.301 
et ~· p€mding any final determination that the information is 
not CBI. 

16. Preservation of Records. Defendant/Respondent shall 
preserve all Records examined by the Audit Firm for three years 
after submission of its Corporate Management Report and Plan to 
EPA (See Paragraph 27 below). Nothing in this provision shall 
authorize destruction of any document requir~d by law or regula
tion to be preserved for any period of time in excess of three 
years. 

17. ~xamination of Groundwater Monitoring Information. 
The Audit Pirm shall be required to examine and submit to EPA 
groundwater :noni tori ng ~ lans and data for each Def en•lant/Respon
d~nt facility listed in Appendix l of this Decree/Agreement. 

18. Audit Schedule/Agency Access to Defendant'~/ 
Respondent's Facilities. All audits by the Audit Firm of the 
sites listed in Appendix 1 of this Decree/Agreement shall he 
=ompleted within 180 days of EPA approval of the Work Plan as 
1iescribed in Paragraph 9 above. Representatives of the Agency, 
including contractors, may accompany audit teams from the 
J\.udit Firm cm site audits perform~d by the Audit Firm and 
oversee l-ie performance of the audits by the .:.ludit teams for 
the purpu:::;e of ensuring that the audit procedures and protocols 
required by the contract are followed. 

lg. Facility Audit Reports. As each separate facility 
aunit is completed, the Audit Firm shall, no later than 30 
days thereafter, simultaneously submit to Defendant/Respondent 
a.:1d the Agen1:y a copy of a Facility Audit Report .::is <lefine<i i-n 
Paragraph 5(7). The failure of the Facility Audit Report to 
include all of the required information for any violation 
specified ln the report shall not be grounds for avoidance of 
any penalty which is pay.:i.ble under the Penalty Schedule set 
forth in ~ppendix 2. The Agency shall not be bound by any 
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determination of the Audit Firm indicating that Defendant/ 
Respondent is in compliance with any applicable statutory or 
regulatory requirement. 

20. Correction of Violations/Submission of Compliance Plans. 
In addition to paying the penalties set forth in the Penalty 
Schedule below, Defendant/Respondent shall: 

(1) correct any violation indicated within a Facility 
Audit Report as soon as is physically possible. 

(2) No later than 60 days after it has received an 
individual Facility Audit Report, submit to the Agency 
a Compliance Report and Plan. 

The Agency shall not be bound by any Defendant/Respondent 
det~rmination that it has achieved compliance, that the compliance 
was physically impossible to achieve, or that the times for correc
tive actions proposed by Defendant/Respondent to achieve compliance 
are reasonable. All corrective actions mandated by this Decr~e/ 
Agreement shall be undertaken in accordance with applicable 
federal, state and local law. 

PENALTIES AND CORRECTIVE ACTION 

21. For. Missed Audit Deadlines. Defendant/Respondent shall 
pay the following stipulated penalties for any failure by Defendant/ 
Respondent to comply with any time requirement set forth in this 
Decree/Agreement: 

Period of ·Failure to Comply 

1st day through 14th day 
15th day through 44th day 
45th day and beyond 

For Violations of RCRA/TSCA 

Penalty per Day of Delay 

$ 5,000.00 
$10,000.00 
$15,000 .. 00 

22. Payment of Penalties. For every violation of RCRA 
or TSCA reported in each Facility Audit Report, Defendant/ 
Respondent shall pay a penalty based on the ~enalty Schedule 
provided as Appendix 2 of this Decree/Aqreement. The listing 
of the violation in a Facility Audit Report shall be conclusive 
and binding on Defendant/Respondent, and the amount set forth in 
the Penalty Schedule shall be due and payable by certified check 
to the "Treasurer of the United States." The check shall be 
remitted to: 

[appropriate EPA lockbox address) 

within 30 days of receipt of the applicable Facility Inspection 
Report. Penalties shall accrue from the date the violation is 
determined to have begun to the date such violation is corrected 
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or abated. Subject to the rights reserved in Paragraph 25 
below, El?A will not take further enforcement action on those 
violations for which penalties are paid and corrective action 
taken in compliance with this Decree/Agreement. 

23. Unlisted Violations. In the event that the audit 
firm reports statutory or regulatory violations other than those 
listed in Appendix 2, Defendant/Respondent shall correct such 
violations as soon as is physically possible. In addition, the 
parties will, for a period of 60 days following receipt of the 
Facility Audit Report in which such unlisted violations are 
containedo attempt to settle by negotiation the appropriate 
remedy and penalties Defendant/Respondent shall pay for s-uch 
unlisted violations. In such negotiations, the parties will 
compare ea\ch unlisted violation to the most similar listed 
violation, if possible. In the event of failure of the parties 
to achieve settlement of unlisted violations within 60 days, 
EPA shall be free to take any enforcement measure authorized 
by law. 

24. Uncorrected or New Violations. Beginning on the date 
EPA receivi.?s a Facility Audit Report, Defendant/Respondent 
shall have sixty (60) days to correct violations cited therein. 
For any pr~viously reported violation discovered to be uncorrecte· 
at the end of such sixty (60)-day-period, Defendant/Respondent 
shall pay a civil penalty of $25,000 per day for each day of 
continued noncompliance unless, within sixty (60) days, 
Defendant/Respondent has notified the Agency in accordance 
with Paragr.aph 20 that compliance is physically impossible and 
has obtained a final decision from the Agency verifying such 
physical impossibility. If, during the audit period or during 
the first post-audit inspection, the Agency discovers violations 
\thich were not reported to the Agency by the Audit Firm, for 
Buch violations Defendant/Respondent shall pay a civil penalty 
as set forth in the Penalty Schedule (Appendix 2). In addition, 
the Agency reserves the right to initiate civil or criminal 
action (or both) with regard to any previously reported and 
uncorrected violation and any violation not previously reported. 

25. ~~ tion of Rights. 

a. Reservation of States' and Local Governments' 
Right to Inspect Defendant's/Re~pondent's Facilities. 

Nothing in this Decree/Agreement shall limit the 
authority of EPA or any state or local government 
to enter and inspect any Defendant/Respondent 
facility. 



-14-

b. Reservation of Agency's Right to Seek Relief. 

Except as provided in Sections 21 through 
24 above, nothing in this Decree/Agreement shall 
be construed to limit the ability of the United 
States to take any enforcement action authorized 
by law. 

MANAGEMENT SYSTEMS AUDIT 

26. Corporate Management Systems Report. No later than 
60 days after the last Facility Audit Report is submitted to 
Defendant/Respondent and EPA, the Audit Firm shall submit to 
Defendant/Respondent and EPA a Corporate Management Systems 
Report as defined in Paragraph 5(4) of this Decree/Agreement. 

27. Corporate Management Report and Plan. No later than 
90 days after it has received the Corporate Management Systems 
Report, Defendant/Respondent shall submit to the Agency its own 
Corporate Management Report and Plan describing in full detail 
what actions it has taken or will take to implement the findings 
of the Corporate Management Systems Report. 

MISCELLANEOUS TERMS 

28. Submission of Reports. Any reports produced by the 
Audit Firm, including Facility Audit Reports and the Corporate 
Management Systems Report, shall be submitted simultaneously 
to EPA and Defendant/Respondent. The Audit Firm shall not 
share draft copies of such reports with Defendant/Re~pondent 
unless such drafts are simultaneously submitted to EPA. The 
requirements of this Paragraph shall be set forth as .a requirement -
in the contract between Defendant/Respondent and the Audit Firm 
for the performance of the audits described herein. 

29. Effective Date of Decree/Agreement. This Decree/ 
Agreement shall be considered binding and in full effect upon 
approval by the Federal district court judge/administrative 
law judge to whom this matter has been assigned. 

30. Notice. All snhrni~~ions and notices required by this 
Order .shall be sent to the following address (es): · 

[insert address(es) of EPA office(s) overseeing Decree/Agreement] 

31. Modification. This Decree/Agreement may be modified 
upon written approval of all parties hereto, and concurrence of 
the Federal District Court Judge/administrative law judge 
assigned to this matter. 
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32. Dispute Resolution. 

(1) The parties recognize that a dispute may arise 
between Defendant/Respondent and EPA regarding plans, 
proposals or implementation schedules required to be 
submitted, regarding tasks required to be performed 
by Defendant/Respondent pursuant to the terms and 
provisions of this Decree/Agreement, or regarding 
whether Defendant/Respondent has incurred liability 
to pay stipulated penalties under Paragraphs 19 
through 24. If such a dispute arises, the parties 
will endeavor to settle it by good faith negotiations 
among themselves. If the parties cannot resolve the 
issue withi~ a re~sonable time, not to exceed thirty 
(30) calendar days, the position of EPA shall prevail 
unless Defendant/Respondent files a petition with the 
court/administrative law judge setting forth the 
matter in dispute. The filing of a petition asking 
the court/administrative law judge to resolve a 
dispute shall not extend or postpone Defendant's/ 
Respondent's obligations under this Decree/Agreement 
with respect to the disputed issue. 

(2) In presenting any matter in dispute to the court/ 
administrative law judge, Defendant/Respondent shall 
have th~ bu::-den of proving that EPA's interpretation 
of the requirements of this Decree/Agreement are arbi
trary, capricious, or otherwise not in accordance with 
the law. 

33. Continuino Jurisdiction of the District Court/Adminis
trative Law Judge. The district court/administrative forum in 
which this Decree/Agreement is entered shall retain jurisdiction 
until all obligations set forth herein are satisfied~ 

34. Relation to RCRA Permitting Process. Notwithstanding 
any other P?:ovision of this Decree/Agreement, EPA hereby reserves 
all of its rights, powers and authorities pursuant to the 
provisions o·f 42 u.s.c. §§6901 ~ ~· (RCRA) governing permits 
for facilities, and the regulations promulgated thereunder. 

35. Violations Not covered by RCRA or TSCA. No stipulated 
penalty or other remedy agreed to shall cover or apply to 
n~n-RCRA, non-TSCA violations. The parties shall be :eft to 
their respec~ive rights, liabilities and defenses with regard 
tc' these matters. 
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36. Continuing Audit Reouirement. For the five-year-period 
beginning on the date that Defendant/Respondent submits to the 
Agency the Corporate Management Report and Plan required by 
Paragraph VII. 27. of this Decree/Agreement, Defendant/Respondent 
shall conduct comprehensive audits not less often than annually 
of the compliance of its facilities with [applicable statutory 
and regulatory requirements]. After the initial audit by a 
third party consultant (as required by this Decree/Agreement), 
such audits may be conducted by such a consultant or by an 
independent audit staff of the company not responsible to 
production management. Reports of the c~sults of such audits 
shall be furnished to the [appropriate corporate envirorunental 
official and plant manager]. Within thirty (30) days after 
completion of each final annual audit report, Defendant/Respondent 
shall submit to EPA a report of incidents of noncompliance 
identified by the audit anc1 steps that will be taken to correct 
any continuing noncompliance and prevent future incidents of 
noncompliance. 



PENALTY SCHEDULE 

RCRA Violation 

I. Groundwater Monitoring 
40 C.F.R. §§ 264.91 and 
265.91 

II. Unsaturated Zone Monitoring 
40 C.F.R. §§ 264.97 through 
264.100 and 265.92 through 
265.94 

III. Waste Analysis Plans: 
C~ntent and Implementation 
4 0 C. F. R. § § 2 6 4. 13 (a) and ( b) , 
and 265.13(a) and (b) 

IV. Bulk 'L.iouids in Landfill 
40 C.F.R. §§ 264.314(a) 
a:1d 265.314(a) 

v. Containerized Liquids 
Disposal in Landfill 
~O C.F.R. §§ 264.314(b) 
and 265.314(b) 

VI. Waste Tracking withi:1 
TSO facility 
40 C.F.R. ~ 264.222 

VII. Maintenance of Minimum 
Freeboard level for 
Surface Impoundment 
40 C.F.P. § 264.226(c) 

VIII. Ignitable/Reactive 
Disposal in Landfill 
40 C.F.R. §§ 264.312 
and 265.312 

!X. Land Disposal (direct 
application to unlined 
surface soils) of non
biodegradeable wastes 
40 C.F.R. §§ 264.272(a) 
and 265.272(a) 

Penalty 

$22,500.00 

Appendix 2 

per missed sampling event 

$22,500.00 
per missed sampling event 

$25,000.00 

$22,500 
per day of occurrence 

$22,500.00 
per day of occurrence 

$25,500.00 

S6,5·oo.oo . 
per freeboard violation 

$9,500.00 
per cell, per day. 

$22,500.00 
per day 



x. 

XI. 

XII. 

RCRA Violation 

Trial test of waste 
compatibility prior 
to discharge into 
surface impoundment 
40 C.F.R. § 265.225 

Trial test of waste 
solidification process 
prior to landfill 
40 C.F.R. §265.402 

·.·· 
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Failure to control wind 
dispersal of land treatment 
waste disposal zones 
40 C.F.R. SS 264.272(e) 
and '.~65.273(f) 

):III. Incornpatible wastes placed 
into surface impcundment 
40 C.F.R. SS 264.230 

XIV. 

xv. 

XVI. 

and 2)65.230 

Unauthorized expansion of 
TSD facility during 
Interim status 
40 C.F.R. §270.72 

Closu~e of Units w/o 
demonstration of 
compliance with facility 
closu::e plan 
40 c.~.R. SS 264.113 
and 265.113 

Inadequate closure/ 
post-closure inspec-
t ion/maintenance plans 
40 C.F.R. §§ 264.112 
and 2€5.112 

XVII. Absence of post-closure 
groundwater monitoring 
program 
40 C.F.R. §§ 264.117(a)(l} 
a:id §265.117(a)(2) 

Penalty 

$22,500.00 
per day of event 

$22,500,00 
per day 

$22,500.00 
per unit 

$22,500.00 
per day 

$20,000.00 
per day or as 
needed to recapture 
all prof its gained 

$25,000.00 
per unit 

$15,000.00 per unit 

$22,500.00 per day 
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RCRA Violation 

XVIII. Failure to update closure/ 
post closure plan cost 
estimates 
40 C.F.R. §§ 264.144(c) 
and 265.114(c) 

XIX. No schedule included 
for closure activities 
40 C.F.R. §§ 264.112(a) 
and 265.112(a) 

XX. Inadequate Part A 
Applications, ~bsence 
of identified operating 
units 
40 C.F.R. §270.13 

XXI. Inadequate Pa:-t B 
Application 
40 C.F.R. §270.14 

XXII. Absence of complete 
facility Inspection 
Plan, units omitted 
40 C.F.R. §§ 264.lS(b) 
and 265.lS(b) 

XXI I I. Failure to record 
on facility inspections 
reports repairs or 
remedial measures taken 
40 C.F.R. §§ 264.15(b) 
and 265.lS(d) 

XXIV. Failure to inspect 
freeboard levels 
of surf ace impoundments 
40 C.F.R. §§ 264.226(b), 
(c) and 265.226(a) 

XXV; Operating Record 
Omissions failure 
complete grid maps 
of landfilled lifts 
of waste 
40 C.F.R. §§ 264.309 
and 265.309 

Penalty 

$3,000.00 per day 

$6,500.00 per plan 
milestone omitted 

$9,500.00 per unit 
not properly identified 

$9,500.00 per unit 
not properly identified 

$2, 2 SD. 00 . 
per unit emitted, 
per day 

$2,250.00 
per omission 

$2,250.00 
per occurrence 

$2,250.00 
per omission 
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RCRA Violation 

XXVI. Failure to record on-site 
generated hazardous wastes 
i.e. truck washing facility 
40 C.F.R. § 262.4l(b) 

XXVII. No training provided 
to employee assigned to 
do waste analyses 
40 C.F.R. §§ 264.16 
and 265.16 

XXVIII. No analyses performed 
on materials added to 
on-site waste piles 
40 C.F.R. § 265.252 

XXIX. Re i:or-ds not pr-ov ided 
to Agency 
within 48 hours of r-eauest. 
40 C.F.R. §§ 264.74 
and· 265. 7·4 

XXX. ~e~ca not installed 
around all operating 
areas of TSO facility 
40 C.F.R. §§ 264.14 
and 265.14 

XXXI. Emergency Contingency 
Plan Inadequacies 
40 C.F.R. §§ 264.52 
and 265.52 

XXXI I. Fa i 1 ure to Meet 
Financial Responsibility 
Requirements 
40 C.F.R. Part 264, Subpt. H 
and Part 265, $ubpt. H 

TSCA Violation 

XX.:-<III. Improper Disposal of PCBs 
40 C.F.R. SS 761.60 (a}-(d). 

--1,100 or- mo!'."e gallons 
or 750 or more cubic 
feet of PCB contaminated 
mate!'."ial. 

Penalty 

$9,500.00 
per- unr-ecorded event 

$3,000.00 
per untrained 
employee 

$22,500.00 
per event 

$6,500.00 per day 
of delay 

$1,000.00 

S2,225.00 
per component 
deficiency' 

$25,000.00 
per day of delay 

Penalty 

$25,000.00 per day, 
per violation 



XXXIV. 

xxxv. 

XXXVI. 

TSCA Violation 

--220-1,000 gallons or 
150-750 cubic f~et of 
PCB contaminated 
material 
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--less than 220 gallons or 
150 cubic feet of PCB 
contaminated material 

Failure to Dispose of PCBs 
by Jan. 1, 1984. 
40 C.F.R. § 761.65(a) 

--1,100 or more gallons 
or 750 or more cubic 
feet of PCB contaminated 
material. 

--220-1,100 gallons or 
150-750 cubic feet of 
PCB contaminated 
material. 

--less than 220 gallons or 
150 cubic feet of PCB 
contaminated material. 

Failure to Dispose of PCBs 
within one year of removal 
from service. 
40 C.F.R. § 761.65(a) 

--1,100 or more gallons 
or 750 or more cubic 
feet of PCB contaminated 
material. 

--220-1,100 gallons or 
150-750 cubic feet of 
PCB contaminated 
material. 

--less than 220 gallons or 
150 cubic feet of PCB 
contaminated material. 

Improper Processing of PCBs 
40 C.F.R. § 761.20(a) 

Penalty 

$17,000.00 per day, 
per violation 

ss,000.00 per day, 
per violation 

S25,000.00 per day, 
per violation 

$17,000.00 per day, 
per violation 

$5,000.00 per day, 
per violation 

$25,000.00 per day, 
per violation 

$17,000.00 per day, 
per violation 

$5,000.00 per day, 
per violation 

$20,000.00 per day, 
per violation 
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TSCA Violation 

XXXVII. Imp~oper Distribution of 
PCBs (sale) in commerce. 
40 c.F.R. § 761.20(a} 

XXXVIII. Improper treatment and 
testing of waste oils. 
40 C.F.R. §§ 761.60(g)(2)(i) 
and (ii) 

xxxrx. Improper Use of ~CBs 
40 C.F.R. § 761:20(a) 

XXXX. Improper use of PCBs 
(road oiling; dust 
cont~ol; s~alants) 
40 C.F.R. § 761.20(d) 

XXXXJ:. Improper use o E PCBs . 

xxxxr r. 

- Trains f ormer:s 
40 C.F.R. § 761.30(a) 

- Capacito:-s 
40 C.F.R. § 761.30(1) 

- Heat transfer systems 
40 c.·F.R. § 76l.30(d} 

PC~ S~0~ag~ Violations 

- 40 C.F.R. § 76l.65(b) 
(facility criteria) 

- 40 C.F.R, § 761.6S(c)(7)(ii) 
(spill plan development) 

- 40 C.F.R. § 761.65(c) (8) 
(management of liquids 
in storage) 

XXXXIII. Recordkeeping Violations 
(storage for disposal} 
40 C.F.R. § 761.lBO(a) 

XXXIV. ·Recordkeeping violations 
(disposal facilities) · 
I:icinec-ator:s 
40 C.F.R. § 761.180(c) 
Chemical waste la:1df ills 
40 C.F.R. § 76l.180(d) 

Penalty 

$20,000.00 per day, 
per: violation 

$25,000.00 per day, 
per violation 

$25,000.00 per day, 
per violation 

$25,000.00 per day, 
per violation 

$20,000.00 per day, 
pP-r: violation 

$15,000.00 per day, 
per violation 

$10,000.00 per 1 ~y, 

per: violation 

$15,000.00 per day, 
per violation 



TSCA Violation 

XXXXV. Marking Violations 
40 C.F.R. § 761.40(a) 
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XXXXVI. Failure to Date PCB Items 
placed into storage 
40 C.F.R. § 761.lSO(a) 

XXXXVII. Violation of any condition 
of a PCB chemical waste 
landfill (40 C.F.R. § 761.75) 
or incinerdto~ (40 C.F.R. 
§ 761.70) application approval. 

XXXXVIII. Failure to decontaminate 
PCB container, tanker 
trucks, etc. 
40 C.F.R. § 761.79 

Penalty 

$15,000.00 per day, 
per violation 

$5,000.00 per day, 
per violation 

$25,000.00 per day, 
per violation 

$25,000.00 per day, 
per violation 



Appendix 3 

CORPORATE MANAGEMENT SYSTEMS REPORT PROTOCOL 

The Corporate Management Systems Report shall: 

(1) Identify and describe the existing facility waste ~a~age
ment operations and the Environmental Management Department's 
systems, policies and prevailing practices as they affect 
Dafendant's/Respondent's corporate compliance with RCRA and 
TSCA. 

(2) Evaluate such operations, systems, practices, and policies 
and identify and describe fully the perceived weaknesses in 
such operations, systems, practices, and policies by comparing 
them, to the extent practicable, to the existing practices, 
programs and policies of other RCRA and TSCA waste management 
corporations operating within the continental United States and 
to generally accepted corporate management practices. 

(3) Based on the evaluation required in paragraphs (1) and (2) 
above, the consultant shall identify and describe fully with 
supporting rationales the perceived areas, if any, where Defen
dant's/Respondent's inter- and intra-facility waste management 
operations and corporate to operating level environmental 
management systems, practices and policies may be improved. 
The Corporate Management Systems Report shall list specific 
options for improvements in the following areas: 

(a) Corporate data management practices pertaining 
to the following items: 

i • , . 
comp~1ance budgets; 

ii. staffing; 

i i i • training; 

iv. auditing; 

v. incident reporting, including but not limited to 
manifest exception reports and any unpe!"Illitted 
disposal, release, or discharge; 

vi. quality assurance ~est reporting; 

vii. quality control reporting: 

viii. generato~ waste profile reports, facility pre
acceptance ~eports, and acceptance analysis as 
these items compare to each facility's stated 
basis for accepting or rejecting individual 
waste loads; and 



-2-

ix. facility mass balance records reflecting the 
internal disposition of all wastes received 
for final disposal. 

(b) Corporate data evaluation practices, capabilities 
and policies pertaining to reports to and from compliance 
officers, internal and external environmental audits, r~gulatory 
agency notices of violation and all other compliance data 
documents which when evaluated may lead to changes in TSO 
operating procedures or directiv~s ~y corpo~ate management to 
modify any individual or multi-facility TSO facility operating 
procedures. ~ 

·~,, 



Attachment G 

MODEL EMERGENCY ENVIRONMENTAL MANAGEMENT REORGANIZATION PROVISION 
FOR CONSENT DECREES OR AGREEMENTS 

E.l. The objective of this provision is to provide a manage
ment structure at the corporate headquarters level that will 
ensure that comprehensive environmental policies and procedures 
are. developed by top management and fully implemented company-wide 
at all facilities. 

2. Defendant/Respondent shall propose to EPA's [name of 
EPA office overseeing compliance with Decree/Agreement] by 
written submittal to [name of Agency contact] within thirty 
(30) 'days of the effective date of this Decree/Agreement, a 
plan for reorganization of the corporate management structure 
with respect to environmental affairs. This reorganization 
proposal shall be agreed upon by EPA and Defendant/Respondent 
in writing, prior to implementation of the reorganization. 

a. The management plan shall provide for the creation of 
a new position of Director, Environmental Affairs [or other 
appropriate title) to exercise the responsibilities set forth 
herein. The Director, Environmental Affairs shall report 
directly to [a corporate Vice President or other appropriate 
top management official not directly responsible for manufacturing/ 
production activities]. The position shall at all times be · 
filled by an experienced executive with a background in [approp
riate industrial field) and in environmental management and 
compliance. 

b. It shall be the responsibility of the Director, 
Environmental Affairs to develop appropriate corporate environ
mental policies and procedures and to oversee their implementation 
at all company facilities to ensure compliance with applicable 
Federal, State and local environmental statutes and regulations. 
In the development of such policies and procedures, the recom
mendations of the environmental audit conducted at the [facility] 
by an outside consultant as described herein shall be given 
full consideration. 

c. Defendant/Respondent shall also establish such addi
tional tec~nical and support positions reporting directly to 
the Direct_, Environmental Affairs as are necessary to meet 
the objective of this provision. Neither the Director nor 
staff shall be assigned additional responsibilities not related 
to environmental compliance. Defendant/Respondent shall provide 
adequate budgetary support to the environmental staff. 

3. Within ninety (90) days of EPA's approval of the env~ron
mental management plan, the company shall appoint the Director, 
Environmental Affairs and appropriately qualified staff. 

4. Within two hundred seventy (270) days of EPA's approval of 
the environmental management plan, the Director, Environmental 
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Affairs shall complete development and begin the implementation 
of aoprop:·iate corporate environmental policies and procedures 
to meet the objective of this provision. 

5. Within eighteen (18) months of the effective date of 
this Decree/Agreement, Defendant/Respondent shall fully implement 
the ~orporate environmental poli~ies and procedures at all 
company facilities. This shall include any necessary organiza
tional or personnel changes at the individual facility level. 

6. Recognizing the corpo~ate responsibility to maintain 
compliance with all applicable environmental statutes and 
regulations, Defendant/Respondent agrees to maintain a permanent 
corporate environmental management staff. The organization, 
makeup and functions of this staff may·be modified from time 
to time as dictated by changes in corporate facilities or 
operations 1:>r the requirements of environmental statutes and 
.::-egul at icns. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20460 

OFFICE OF ENFORCEMEl'IT 
AND COMPLl"NCE 

MONITOR I NO 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Guidance on Implementing the Discretionary Contractor 
Listing Program 

Thomas L. Adams, Jr. - \~. · ~· l. ~~. · 11. \ 

Assistant Administrator for Enforcement 
and Compliance Monitoring 

Assistant Administrator for Air and Radiation 
Assistant Administrator for Water 
General Counsel 
Inspector General 
Regional Administrators, Regions 1-X 

. Regional Counsels, Regions I-X 

I. Purpose 

This document establishes Agency policy and procedures for 
implementing the discretionary contractor listing program in EPA 
enforcement proceedings. It should be read in conjunction with 
the final revisions to the contractor listing regulations (40 CFR 
Part 15, SO FR 36188, September 5, 1985}, and the guidance document, 
"Implementation of Mandatory Contractor Listing" (General Enforce
ment Policy No. GM-32, August 8, 1984). The procedures•to be 
followed in all contractor listing actions are contained in the 
rule and are surrunarized in an Appendix to this document. This 
policy applies only to discretionary listing proceedings and super
sedes the "Guidance for Implementing EPA's Contractor Listing 
Authority• (General Enforcement Policy No. GM-31, July 18, 1984}. 

The revisions tc •he contractor listing regulations, together 
with this guidance document and other management initiatives, should 

-encourage greater use of the Agency's lis~ing authoriti anu ~i1vJld 
expedite the process for listing a facility. 

II. Background 

The Clean Air Act (CAA}, Section 306, and the Clean Water Act 
(CWA}, Section 508, as implemented by Executive Order 11738, authorize 
EPA to prohibit facilities from obtaining federal government contracts, 
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grantu or loan~ (including subcontracts, sub9rants and subloans), 
as a c:onsequence of criminal or civil violations of the CAA or CWA. 
Commonly called "contractor listing," this progg-am provides EPA 
with a.n effective administrative tool to obtain compliance with 
the CA..A and CWA where administrative or judicial action against a 
facility has failed to do so. 

on July 31, 1984, EPA proposed revisions to the contractor 
listin9 regulations (40 CFR Part 15 (49 FR 30628)) to simplify and 
clarify the procedural opportunities which EPA will provide to 
partis~ to listing or removal actions and to provide for mandatory 
(i.e., automatic) listing of facilities which give rise to criminal 
convictions under Section ll3(c)(l) of the CAA or Section 309(c) 
of the CWA. Final rule.a were promulgated on September S, 1985 
(50 FR 36188}, .,, 

III. ~ppropriate Cases for Discretionary Listing Recommendations. 

In numerous cases, initiation of a listing action has 
proved '~o be effective in achieving more expeditious compliance 
and cas<~ settlements. While regional offices should consider 
making contractor listing recommendations in every case where 
the criteria of 40 CFR Part 15 are met, listing is a tool to 
be used in conjunction with other enforcement actions. (See IV. 
Standard of Proof in Listing Proceedings, page 4.).The circumstanc~ 
surrounding each case will dictate whether a listing action should 
be initiated. In particular, use of listing may be appropriate in 
the following cases: 

A. Violations of Consent Decrees 

Regional of fices should strongly consider making listing 
reconunendations for all cases of noncompliance with consent decrees 
under th(! CAA or CWA. The recommendation should be prepared at 
the earliest possible time after the Region learns of honcompliance 
with the decree, but no later than the filing of a motion to enforce 
the decree. Initiation of the listing action should be supplementary 
to, and r,1ot in i·ieu of, a motion to enforce the decree. Where a 
consent ~ecree covers CAA or CWA violations as well as violations 
of other environmental statutes, such as the Resource Conservation 
and Recov·ery Act (RCRA) or the Toxic Substances Control Act (TSCA) 
(where EPA does not have contractor listing authority), a listing 
recommendation also should be considered. 

a. Continuini or Recurring Violations Following 
Filed Civil Judicial Actions 

Whert~ EPA has filed a civil judicial enforcement action, t"t:ie 
Regional Office should initiate a listing action at the earliest 
possible time after it determines that: (l) noncompliance is 
ongoing, (2) the defendant is not making good faith efforts to 
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comply, and (3) an expeditious settlement does not appear likely. 
For example, ~-defendant may make a firm settlement offer that is 
far below the economic savings it realized from its noncompliance, 
making settlement unlikely. 

Similarly, where EPA initiates a multi-media civil enforcement 
action against violations under the CAA or CWA and other environ
mental statutes (such as RCRA or TSCA), and continuing water or 
air compliance problems exist without good faith corrective efforts, 
the Region should consider bringing a listing action. Therefore, 
it is important that all CAA and CWA counts be included in a multi
media enforcement action. 

c. Violations of Administrative Orders 

Where noncompliance continues after an administrative order 
has been issued under the CAA or CWA, and the R~gional Office 
determines that the facility is not making sufficient efforts to 
come into compliance, a listing recommendation should be considered. 
Initiation of a listing action generally should not be in lieu.of 
filing a civil judicial action to enforce the administrative order, 
but should support the civil action. The Regional Office should 
consider initiating a listing action at the same time that it 
files the civil judicial action. 

o. Multi-Facility Noncompliance within a Single Company 

Contractor listing can be an effective tool to address a 
pattern of noncompliance within a single company. Where continuing 
or recurring CAA or CWA violations occur at two or more facilities 
within the same company, and EPA previously has taken an enforcement 
action against each, the Regional Office should consider making 
listing recommendations in all such cases. 

While each facility's continuing or recurring no~compliance 
must be proved separately (i.e., one may not use one violation from 
branch facility A and one violation from branch facility B to 
constitute the minimum two violations required), one listing recom
mendation deacribing noncompliance at two or more facilities may be 
submitted to the Assistant Administrator for the Office of Enforce
ment and c:aaapliance Monitoring (OECM). A joint listing proceeding 
may be held concerning all ~acilities. Joint consideration of two 
or more facilities' violati l will require fewer Agency resources 
than listing each facility separately. It will also discourage 
companies from switching government contracts from a listed facility 
to another facility without taking steps to correct the violations 
which gave rise to the listing. 

To accomplish this, the Regional Office, with headquarters 
staff support, should review the EPA enforcement docket to see if 
a potential listing candidate has committed CAA or CWA violations 
at other company facilities. Note that a company's facilities may 
be known by the parent company name or by the names of company 
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subsidiaries. - Regional offices may obtain information on 
other company- -facilities from Charlene Swibas, Chief, Informa tior. 
Services Section, NEIC (FTS 776-3219), who will search EPA's 
Facility Index System which lists this information for all EPA 
regions, or provide a Dunn and Bradstreet report containing this 
information. 

The Region may also request data on administrative orders 
issuced against a company under the headquarters Permit Compliance 
Syst~m (for CWA violations) and the Compliance Data System (for 
CAA 11riolations). In some cases EPA has issued administrative 
ordeirs and filed civil enforcement actions against company facil
itieo which are located in more than one region. Such multi-regional 
inquiries may be coordinated with the Headquarters participating 
attorney and the Agency's Listing Official. 

E. Other Circumstances Where Listing is Appropriate 

The regulation provides two other situations where listing may 
be appropriate. First, EPA can list a facility after it has issued 
a Notice of Noncompliance under Section 120 of the CAA. The threat 
of listing in combination with noncompliance penalties can impose a 
sufficiently severe economic cos~ on a facility to encourage efforts 
to ac'hieve both compliance and quicker settlements. Second, Regional 
Off ic1as may recommend listing when a state or local court convic:-j 
any p<arson who owns, operates, or leases a facility of a· crimina~ 
of fenGe on the basis of noncompliance with the CAA or the CWA. 
They also may recommend listing when a state or local court has 
issued an injunction, order, judgement, decree (including consent 
decrees), or other civil ruling as a result of noncompliance with 
the C'}\A or CWA. 

IV. Standard of Proof in Listing Proceedings 

It will be the responsibility of the Office of ~egional 
Counsel to represent the Agency at any listing proceeding (where 
one is requested by the affected facility). According to 40 CFR 
Section 15.13(~), "[t]o demonstrate an adequate basis for listing 
a facility, the record must show by a preponderance of the evidence 
that there i• a record of continuing or recurring non-compliance 
at the facility named in the recommendation to list and that th~ 
r"!quisite enforcement action has been taken." 

"l~equisite enforcement action" can be established by reference 
to an issued administrative or court order, or a filed civil judicial 
action.. "Continuing or recurring" violations are understood to 
mean two or more violations.of any standard at a facility, which 
violations either occur or continue to exist over a period of time. 
Such a violation occurs even when different standards are violated 
and time has elapsed between violations. Thus, in a listing proc~
ing, it is not necessary to prove all violations of CAA or cw~ 
standards alleged in the underlying enforcement action. Nonethel 
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the regional a~torney must carefully review the sufficiency of the 
evidence and evaluate anticipated defenses. 

v. Fairness Concerns in EPA Use of Contractor Listing 

It is the intent of this guidance document to encourage the 
use of the Agency's contractor listing authority in appropriate 
cases. However, it must be recognized that listing is a severe 
sanction. Before making a recommendation in any case, the Regional 
Office should determine that the continuing or recurring noncompli
ance involves clearly applicable CAA or CWA standards. Likewise, 
Agency enforcement personnel must be careful in using listing 
terminology during discussions with defendants. During settlement 
negotiations, for example, it is certainly proper for EPA to advise 
a defendant of the range of available EPA enforcement authorities, 
including contractor listing. However, EPA personnel must distin
guish between a listing recommendation (made by a "recommending 
person," usually the Regional Administrator, to the Assistant 
Administrator for OECM), a notice of proposed listing by the Agency 
to the affected facility (which is sent by the Listing Official 
after a preliminary decision to proceed is made by the Assistant 
Administrator for OECM), and a final decision to list which is made 
either by an Agency Case Examiner at the e~d of a listing proceeding, 
or by the Assistant Administrator for OECM if no listing proceeding 
is requested. Where appropriate, EPA. personnel should explain that 
the Regional Administrator's listing recorcunendation does not consti
tute a final Agency decision to list. 

VI. Press Releases on Contractor Listing Actions 

EPA will use press releases and other publicity to inform 
existing and potential violators of the CAA and the CWA that EPA 
will use its contractor listing authority in appropriate situations. 
The November 21, 1985, "Policy on Publicizing Enforcement Activities" 
(GM-46), states that "[i]t is EPA policy to issue press releases when 
the Agency: (1) files a judicial action or issues a major adminis= 
trative order or complaint (including a notice of proposed contractor 
listing and the administrative decision to list) .... " As discussed 
in that policy, the press release should be distributed to both the 
local media in the area of the violative conduct and the trade 
press of the affected industry. 

VII. Coordination with the Departm .... ut. of Justice 

To ensure that information presented during a listing proceeding 
will ·not compromise the litigation posture of any pending legal 
action against a party, EPA will coordinate with the Department of 
Justice (OOJ) before a recommendation to list is made to the Assis
tant Administrator for OECM. If the recommending party is an EP~ 
regional office official, he or she shall coordinate with the 
appropriate DOJ attorney before a recommendation is submitted to 
the Listing Official. He or she shall also provide the DOJ attor
ney's comments to the Listing Official as part of the recommendation 
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package. If the recommending party is not an EP~ official, the 
Listing Official shall coordinate with the EPA Office of Regional 
Counael and the appropriate DOJ attorney before a recommendation 
to list is presented to the Assistant Administrator for OECM. 

VIII. Applicability of Contractor Listing to Municipalities 

Municipalities are subject to listing under appropriate cir
cumstances. State and local governments and other municipal bodies 
are s.pecifically identified by 40 CFR §15.4 as "persons" whose 
facil.ities may be listed. The standards for recommending that a 
municipal facility be listed are the same as those for listing 
other facilities. Listing may not be the most effective enforce
ment tool in many muni~ipal cases because often the only federal 
funds received by a municipal facility are grant funds to abate or 
control pollution, which are exempted from the listing sanction by 
40 CFR §15.5. However, listing still should be considered in cases 
where a municipal facility receives nonexempt funds or where the 
principles underlying the listing authority otherwi9e would be. 
furthered by a recommendation to list. 

IX. Uue of Listing in Administrative Orders 

Enforcement offices may wish to inform violating faciliti~s 
early i.n the enforcement process of the possibility of being liste~ 
Many fa1cilities do not know about the listing sanction: such knowl 
edge may provide additional impetus for a f~cility to take steps 
to come into compliance. For example, some BP~ regions notify 
facilities whose violations make them poten~i~l candidates for 
listing of this possibility in the cover letter which uccompaniP.s 
an administrative order requiring them to take ~ction to corrPct 
their nc>ncompliance. 

x. Obtaining Information Concerning Government Contr,acts 
Held by a Facility Under Consideration for Listing -

After an EPA recommending person, usually the Regional 
Administrator, has submitted a listing recommendation to the 
Listing Official, the regional office attorney handling the 
case may require the facility to provide a list of all ferleral 
contract.)1, grants, and loans (including subcontract.a, sub
grants, at aubloans). To insure that such a requirement is 
not impot~ed prematurely, the regional office attorney should 
require this information from a facility only after advising 
the Listing Official of his or her intention to do so. Requiring 
this information from the facility is not a prerequisite for 
listing a facility. 

Requiring this information from a facility may be accom
plished by telephone or through a letter similar to the models 
provided in Attachments D and E. Attachment D is a model letter 
requestinq information from a facility which is violating an 
administrative order issued under the authority of the Clean 
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Water Act for ~iolating its National Pollutant Discharge Elimination 
System (NPOES} permit. Attachment E is a letter to a facility 
which EPA and the Department of Justice have filed a civil suit 
against for violating the Clean Air Act. Regional office attorneys 
may elect to have such a request letter serve as notification to 
the facility that EPA is considering instituting a listing action, 
or they may wish to inform .the facility before sending such a 
letter. Which approach is taken will depend on the regional office 
attorney's judgment of the notification's effects on the overall 
c~se against the facility. 

XI. Head~uarters Assistance in Preparing and Processing 
Listing Recommendations 

In order to encourage the use of the contractor listing author
ity in appropriate cases, OECM staff have been directed to assist 
regional offices in preparing listing recommendations. Attached 
are model listing recommendations indicating the level of detail 
and support that should be provided with recommendations. (See 
Attachments A, B, and C for model listing recommendations.) Where 
a listing recommendation is sufficient, the Assistant Administrator 
for OECM will decide whether to proceed with the listing action 
under Section 15.ll(c) (i.e., by directing the Listing Off.icial to 
issue a notice of proposed listing to the affected facility) within 
two weeks after receiving the recommendation. Questions concerning 
contractor listing may be directed to the Agency Listing Official, 
Cynthia Psoras, LE-l30A, FTS 475-8785, E-Mail Sox EPA2261. 

Attachments 

cc: John Ulfelder 
Senior Enforcement Counsel 
Associate Enforcement Counsel for Air 
Associate Enforcement Counsel for Water 
Director, Office of Water Enforcement and Permits 
Director, Stationary Source Compliance Division 
Director, Office of Compliance Analysis and Program Operations 
Director, NEIC 
Director, Water Management Division (Regions I-X) 
Direct.or, Air Management Division (Regions I, III, V and IX) 
Director, Air and Waste Management Division (Regions I! and VI) 
Director, Air, Pesticides and Toxics M<~agement Division 

(Region IV) 
Director, Air and Toxics Division (Regions VII, VIII and X) 
David Buente, Department of Justice (DOJ) 
Nancy Firestone, DOJ · 



Appendix 

The Listing Program and Final Revisions to 40 CFR Part 15 

A. Mandatory Listing 

If a violation at a facility gives rise to a criminal con
viction under Section 113(c)(l) of the CAA or Section 309(c) of 
the CWA, listing of the facility is mandatory (and effective upon 
conviction under 40 CFR Section 15.10). As soon as a conviction 
occurs, the Director of the Office of Criminal Enforcement, 
within the Office of Enforcement and Compliance Monitoring (OECM), 
must verify the conviction and notify the Listing Official. The 
Listing Official sends written notification to the facility and 
to the Federal Register. Both documents must state the basis for 
and the effective date of the mandatory listing. 

Removal from the mandatory list may occur only if: (1) the 
Assistant Administrator certifies that the facility has corrected 
the condition that gave rise to the criminal conviction under 
Section ll3(c)(l) of the CAA or Section 309(c) of the CWA, or (2) 
a court has overturned the criminal conviction. The August 8, 
1984, memorandum, "Implementation of Mandatory Contractor Listing,• 
(GM-32) discusses the procedures for mandatory listing in more detail. 

B. Discretionary Listing 

1. Basis for Discretionary Listing 

The following enforcement actions may serve as a basis for 
discretionary listing if there is also a record of continuing or 
recurring noncompliance at a facility: 

a. A federal court finds any person guilty under Section 
113(c)(2) of the CAA, if that person owns, leases, 
or supervises the facility. 

b. A state or local court convicts any person of a 
criminal offense on the basis of noncompliance with 
clean air or clean water standards if that person 
owns,· leases, or supervises the facility. 

c. A federal, state, or local court iss1•es an injunction, 
order, judgment, decree (including c1 Jent decrees) 
or other form of civil ruling as a result of nor. · 
compliance with the CWA or CWA at the facility. 

d. The facility is the recipient of a Notice of 
Noncompliance under Section 120 of the CAA. 

e. The facility has violated an administrative order 
under: 
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• CAA Section 113(a) 
JI CAA Section ll3(d) 
• CAA Section 167 
0 CAA Section 303 
0 CWA. Section 309(a) 

f. The facility is the subject of a district court 
civil enforcement action under: 

• CAA Section lll(b) 
• CAA Section 167 
0 CAA Section 204 
• CAA Section 205 
0 CAA Section 211 
" CWA -..Section 309(b) 

2. 'Ille Discretionary Listing Process 

a.. Listing Recommendation and Notice of Proposed Listing 

The discretionary listing process begins when a "recommending 
person" files a listing recommendation with the Listing Official. 
Recommending persons may include any member of the public, Regional 
Admini~trators, the Assistant Administrator for Air and Radiation, 
the As:3istant Administrator for Water, the Associate Enforcement 
Counsel for Air, the Associate Enforcement Counsel for Water, and · 
the Governor of any State. The recommendation to list: (1) state 
the name, address, and telephone number of the recommending person: 
(2) identifies the facility to be listed, and provides its street 
address and mailing address; and (3) describes the alleged continuing 
or recurring noncompliance, and the requisite enforcement action 
(see 40 CFR Section 15.ll(b)). The recommendation to list should 
describe the history of violations in detail, including the specific 
statutory, regulatory, or permit requirements violatea. In addition, 
regional offices may include as attachments to the listing recommen
dation documents prepared for other purposes, such as comptai~ts, 
litigation reports, and other explanatory material which describes 
the nature of the violations. (See ~ttachments for model listing 
recommendations.) 

Tho Listing Official must determine whether the recommendation 
meets the requirements of ·~ction 15.ll(b). If the recommendation 
is suffi.cient and the Assistant Administri!tor for OECM de·.=ides to 
proceed und~r Se~t!~n 15.ll(c), the listing official will contact 
the regional office to ensure that it still wishes to proceed. If 
the d·eeision is made to proceed, the listing official provides notice 
of the proposed listing to the owner or operator oe the affected 
facility and provides the owner or operator of the facility 30 
days to request a listing proceeding. A tistin9 proceeding is 
not a foTmal hearing; rather, it is an informal administrative 
proceeding presided over by an Agency Case Examiner. If the facil: 
ity's owner or operator requests a listing proceeding, the Listing 
Official must schedule it and notify the recommending person and 
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the owner or operator of the date, time, and location of 
the proceeding; The Assistant Administrator designates a 
Case Examiner to preside over the li-sting over the listing 
proceeding.!/ 

b. Listing Proceeding 

The Federal Rules of Civil Procedure and Evidence are not 
used during listing proceedings. The Agency and the facility mat 
be represented by counsel and may present relevant oral and writtell 
evidence. With the approval of the Case Examiner, either party 
may call, examine, and cross-examine witnesses. The Case Examiner 
m~y refuse to permit cross-examination to the extent it would: 
(1) prematurely reveal sensitive enforcement information which the 
government may legally withhold, or (2) unduly extend the proceedings 
in light of the usefulness of any additional information likely to 
be produced (see Section 15.lJ(b)). A transcript of the proceeding 
along with any other evidence admitted in the proceeding constitutes 
the record. The Agency must prove each element of a discretionary 
listing by a preponderance of the evidence (see Section 15.lJ(c)). 

The Case Examiner must issue a written decision within 30 
calendar days after the proceeding. The party adversely affected 
may appeal the decision to the General Counsel. The appeal, which 
is filed with the Listing Official, must contain a statement of: 
(1) the case and the facts involved, (2) the issues, and (3) 
why the decision of the Case Examiner is not correct based on 
the record of the proceeding considered as a whole. The General 
Counsel must issue a final decision, in writing, as soon as 
practicable after reviewing the record. The Listing Official 
then must send written notice of the decision to the recommending 
person and to the facility, and must publish the effective date 
of the listing in the Federal Register if the General Counsel 
upholds the Case Examiner's decision to list. 

c. Removal from the List of Violating Facilities' 

Removal from the List of Violating Facilities can occur in 
any of the following circumstances: 

l. Upon reversal or other modification of the 
criminal conviction decree, order, judgment, or 
other civil ruling or finding which formed the 
basis for the discretionary listing, where the 
reversal or modification removes the basis tor the 
listing; 

l/ If the owner or operator of the facility does not make a timely 
request for a listing proceeding, the Assistant Administrator wil~ 
determine whether to list the facility based upon the recommendation 
to list and any other available information. 
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2. If the ~ssistant Administrator for OECM 
detei-mines that the facility has corrected the 
condition(s) which gave rise to the listing; 

3. ~utomatically if, after the facility has 
remained on the discretionary list for one year 
on the basis of Section 15.ll(a)(4) or Section 
15.ll(a)(S) and a basis for listing under Sections 
15.ll(a)(l), (2), or (3) does not exist; or 

4. If the Assistant Administrator for OECM has 
approved a plan for compliance which ensures 
correction of the condition(s) which gave rise to 
the discretionary listing. 

~:'he original recommending person or the owner or operator of 
the facility may request removal from the list. The Assistant 
Administrator for OECM then must review the request and issue a 
decisi,on as soon as possible. The Listing Official then must 
transmit the decision to the person req11estin9 removal. 

If the Assistant Administrator for OECM denies a request for 
removal, the requesting person may file a written request for a 
removal proceeding to be conducted by a Case Examiner designated 
by the Assistant Administrator. The Federal Rules of Civil 
Procedure and Evidence are not used during a removal proceeding. 
The Caae Examiner's written decision must be based solely on the 
record of the removal proceeding. · 

Within 30 calendar days after the date of the Case Examiner's 
decision, the owner or operator of the facility may file with the 
Listing Official a request for review by the Administrator. The 
Administrator will determine if the Case Examiner's decision is 
correct based upon the record of the removal proceeding considered 
as a whole. TI\e Administrator then must issue a final written 
decision. 



Attachment A 

MODEL LISTING RECOMMENDATION 
BASED ON ADMINISTRATIVE ENFORCEMENT ACTION 

DATE: 10/01/86 

SUBJECT: Reconunendation to List Violating Facility 

FROM: Regional Administrator, Region XI 

TO: Cynthia Psoras 
Listing Official 
Legal Enforcement Policy Division (LE-l30A) 

The purpose of this memorandum is to recommend that 
the [name of facility and type of operations conducted at 
the facility) owned and operated by John Doe at [street 
address, city and state) be placed on the EPA List ot 
Violating Facilities because of violations of clean air 
standards. Information concerning the recurring violations· 
and the history of action taken thus far by the Agency is 
set forth below. Copies of pertinent supporting materials 
are attached. [Attach technical documents describing thP. 
violation, the administrative order, and other documents 
describing the enforcement action taken.] 

This plant is subject to the New Source Performance 
Standards (NSPS) for Asphalt Concrete Plants. 40 CFR Part 
60, Subpart I (1986). 

On July 5, 1985, the Region XI Director, Air Management 
Division, notified [owner and operator] that on the basis 
of performance tests conducted December 19, 1984, the 
facility was in violation of 40 CFR 60.92(a)(l), in that 
it was discharging gases into the atmosphere, and those 
gases contained 256.5 milligrams of particulate matter per dry 
standard cubic meter (0.114 grain per dry stanJard cubic foot) 
The allowable discharge of particulate matter into ~he 
atmosphere is 90 milligrams per dry standard cubic meter 
(0.04 grain per dry standard cubic foot). 

On August 14, 1985, the Region XI Regional Administrator 
issued an Administrative Order pursuant to Section 113(a)(3) 
of the Clean Air Act. That order required, in part, that 
[name of facility] operate its [specific portion of the 
plant or processes causing the violations] in compliance 
with the NSPS for Asphalt Concrete Plan~s, •O CrR Part 60, 
3ubpart I, and to conduct performance tests for emissions 
of particulate matter within sixty days following the 
effective date of the Administrative Order. 

Performance tests were completed on September 1, 1985, 
and the particulate emissions were 373.S milli9rams per dry 
standard cubic meter (0.166 grain per dry standard cubic 
foot). Thus, [name of facility) is not in compliance, and has 
violated the Administrative Order. Further, the violation 
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of' the NSPS has been a continuing violation in that the 
particulate:emissions have been greater than the permissible 
Limits since the December 19, 1985, test date. 

The recommending person for this listing recommendation 
is Regional Administrator, Region XI, EPA, Government 
Office Building, City, Slat State: her telephone number is 
(!!'TS) 123-456 7. 

This action is authorized under discretionary listing, 
40 CFP 15.ll(a)(4) (1986). It meets the regulations' two 
requirements that: there is "continuing or recurring 
noncompliance with clean air standards .•. at the facility 
recommended for listing" and that the facility has violated 
an administrative order issued under Section 113(a) of 
the Clean Air Act •. .,, 

If you havP any questions, please contact Attorney, at 
(FTS) 123-4568, or Engineer, at (FTS) 123-4569. 

Attachments 
[technical documents, Administrative Order, 
documents describing the previous enforcement actions taken] 



Attachment B 

MODEL LISTING RECOMMENDATION 
~ASED ON JUDICIAL ENFORCEMENT ACTION 

MEMORANDUM 

SUBJECT: Recommendation for Listing 

FROM: Regional Administrator, EPA Region 12 

TO: Cynthia Psoras 
Listing Official 
Legal Enforcement Policy Division, LE-130A 

This is a recommendation that the (facility name and 
address] be placed on the EPA List of Violating Facilities, 
pursuant to Section 306 of the Clean Air Act, Executiv~ 
Order 11738, 40 CFR Part 15, and the October 1986 guidance 
from the Assistant Administrator for Enforcement and Compliance 
Monitoring. This action is authorized under 40 CFR 15.ll(a)(6} 
(1986). This recommendation is based on violations all~ged 
in the civil action c11rrently b~ing pursued against [facility 
name] in the United States District Court for the Fifty 
Second State. [Facility name] operates four coal-fired 
boilers (boilers nos. 2-5) at the [facility] without adequate 
air pollution control equipment. 

As indicated in the attached counterclaim, motion for partial 
summary judgment, and affidavits, (facility name] has been 
in violation of the Federal New Source Performance Standards 
(NSPS) for particulate emissions since startup of the boilers, 
more than five years ago. The United States issueu a notice 
of violation to [facility name] regarding mass emission 
violations at the (facility name] boilers nos. 2-5 on May 30, 
1981. (Facility name) has not substantially modified the 
particulate emission control system for these four bpilers 
since that time. Particulate stack testing conducted as 
recently as January 1986 shows continuing violations of 
the boilers. 'i'he complaint, attached to this memo, was 
filed by defendant on June 15, 1985. The United States 
then filed a counterclaim on August 1, 1985. The Government's 
Motion for Partial Summary Judgment as to liability, filed on or 
about December 12, 1985, was granted in part on April 8, 
1986, wherein the court denied (facility name's] claim that 
the four boilers were not covered by NSPS. The remainder 
of the Motion, requesting judgment on the counterclaim for 
enforcement, is pending before the court. 

The [facility name] plant is located in (City and State] 
which ls a secondary nonattainment area for Total Suspended 
Particulates. 

The attached affidavits contain summaries of mass violations 
at the (facility name's] boilers nos. 2-5. All data summarized 
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were obtained from stack tests performed on the [facility name) 
boilers by t~e [owner and operator corporation) and stack 
tests performed by a consultant retained by the (owner and 
operator corporation]. 

Based on the information contained above and in the 
attachments to this recommendation, I request that the 
Assistant Administrator for Enforcement and Compliance Monitoring 
find that there is adequate evidence of continuing or recurring 
violations of Clean Air Act standards at the (facility nameJ 
and place this facility on the EPA List of Violating Facilities 
pursuant to the procedures set forth in 40 CFR Part 15. 

For further information please contact Attorney on 
(FTS) 987-654 or Technical Specialist (FTS) 987-655. 

(Signed) 

Regional Administrator 

Attachments 

[technical documents, consultant's report, documents describing 
the judicial enforcement action] 



Attachment c 

ATTACHMENT TO MODEL LISTING RECOMMENDATION 
~ASEO ON JUDICIAL ENFORCEMENT ACTION 

MEMORANDUM 

SUBJECT: Attachment to Recommendation for Listing 

FROM: Regional Administrator, EPA Region 12 

TO: Cynthia Psoras 
Listing Official 
Legal Enforcement Policy Division (LE-103-A) 

Description of Violations 
. 

The four coal-fired boilers at (facility name) are 
subject to 40 CFR part 60, Subpart D, "Standards of 
Performance for Fossil-Fuel-Fired Steam Generators for 
which Construction is Commenced after August 17, 1971," and 
40 CFR part 60, Subpart A, "General Provisions, 11 which are 
applicable to all categories of sources for which New Source 
Performance Standards (NSPS) have been promulgated. 

Subpart D includes emission limits for particulate 
matter, opacity, sulfur dioxide and nitrogen oxides (40 CFR 
§60.42). It also requires installation, calibration, 
maintenance and operation of continuous emission monitoring ("CEM") 
systems for opacity, sulfur dioxide and nitrogen oxides (40 
CFR §45(a)). Each of the facility's boilers nos. 2, 3, 4, and 
5 is subject to these emission limitations and CEM requirements. 
When (owner and operator] constructed the facility's boilers 
2-5 between 1978 and 1980, it equipped each of the boilers 
with a double alkali venturi scrubber for combined control 
of sulfur dioxide and particulate matter. These scrubbers suc
cessfully control sulfur dioxide emissions but they have 
never achieved the Subpart D particulate emission li,mit, 40 
CFR §60.42{a){l). [OWner and operator] also equipped the 
boilers with continuous monitoring systems for opacity, sulfur 
dioxide and oxygen (it was exempt from the NOX CEM requirement, 
pursuant to 40 CFR §60.45(b)(3)). The sulfur dioxide 
monitoring system has never operated properly. 

Subpart A includes requirements related to operation 
and maintenance of CEM systems (40 CFR §60.13): notification 
and recordkeepin9 (40 CFR §60.7) and performance testing 
(40 CFR §60.Sk). Under 40 CFR §60.13, all CEM systems 
installed under applicable subparts must: 

a. be installed and operational prior to conducting 
performance tests (emissions tests) - §60.lJ(b): 

b. Undergo a performance evaluation (monitor 



2 

cec:.ification test) during or within 30 days of 
the performance tests - §60.lJ(c); 

c. undergo reqular calibration and maintenance -
§60. lJ(d) (1). 

[Facility name) violated all these provisions. It 
nevor performed a monitor performance evaluation on, and 
has never operated and maintained, its sulfur dioxide CEM 
system. 

Under 40 CFR §60.7, owners and operators of NSPS sources 
must: 

.. ,,, 

a. Notify EPA of the anticipated dat~ of initial 
start-up of an affected facility postmarked not 
less than 30 days prior to such date -.§60.7(a)(2); 

b. Notify EPA of the actual date ~f initial 
star~-up postmarked within 15 days of such date 
§60.7(a)p); 

c. Submit quarterly reports of "excess emissions" 
(emissions exceeding applicable emission limits) 
as measured by continuous monitoring systems 
- §60. 7(c). 

(Facility name) failed to notify EPA of the anticipated 
or actual start-up of boilers 4 and 5. (Facility name] has 
never submitted any excess emissions reports to EPA. 

:)nder 40 CFR §60.8, owners/operators are required to 
conduct performance tests of affected facilities not later 
than 180 days after initial start-up. [Facility name) 
violated this provision with respect to boilers 4 and 5. 

Xt is [facility name's) customary practice to operate 
one or more of· the boilers during the winter heating season. 
The st.eam ·that is generated is used for space heating and 
production. The boilers are not operated, or are operated 
usin9 only natural gas as fuel, in the warmer months. E ~h 
heating ••aeon since the NOV was issued (in August 1980), 
boilers 2 and 3 have been regularly operated. Each day a 
boiler is operated, particulate emissions from that boiler 
exceed the limit, and violations of the CEM regulations 
occur because the sulfur dioxide CEM remains inoperative. 
This winter, [facility name] has informed us that they will not 
operata the boilers using coal for fuel and will only use natural 
gas. However, they have made no commitment to permanently 
cease operating the boilers usinq coal. 
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The Motion for Summary Judgment 

on September 25, 1985, the District Court for the 
Central District of the Fifty Second State ruled on EPA's 
rnotiion for partial summary judgment with respect to the 
Agency's counterclaim for enforcement. EPA's motion dealt 
only with the alleged violations of the subpart D particulate 
emissions limit. It did not deal with the monitoring, 
notification and reporting violations. EPA introduced 
into evidence six stack tests conducted on boilers nos. 2-5, 
all of which shO'tiied the tested boiler to be exceeding the 
limit. The court ruled that on the six days on which 
those tests occurred, [facility name] violated the subpart 
D particulate standard. Enclosed is a copy of the transcript 
of the September 26, 1985, hearing on the Motion for Summary 
Judgment. Judge X ruled from the bench following oral 
argument by the parties. See pages 21-25. The judge 
stated that he would issue a written order, but he has not 
done so yet. We will furnish you with a copy upon receipt. 

An evidentiary hearing is scheduled for March 1, 1985, 
to establish days of violation other than the six stack 
test days. 

(signed) 

Regional Administrator 



Attachment O 
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MODEL LETTER TO A FACILITY VIOLATING THE 
CLEAN WATER ACT REQUESTING A LIST OF ITS 

FEDERAL CONTRACTS, GRANTS, AND LOANS 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Mr. John Smith 
President 
XY'Z Corporation 
1000 Corporate Lane 
Fifty Second State 12345 

Dear Mr. Smith: 

The XYZ Corporation was issued National Pollutant 
Discharge Elimination System (NPDES) permit number FS0100524 
by the Re3ional Administrator of EPA, Region XI, pursuant to 
Title 33, United States Code, Section 1342. This permit 
authorizes the discharge of pollutants into the Blue River 
in accordance with the effluent limitations, monitoring 
requirements, and other provisions of the permit. On May 6, 
1986, EPA issued Administrative Order t86-l570 to the XYZ 
Corporation pursuant to the authority granted under Title 
33, United States Code, Section 1319(a)(3) for exceeding the 
effluent limitations for biochemical oxygen demand and total 
suspended solids. As discussed in our letter to you of July 
6, 1986 you are currently in violation of this Administrative 
Order. 

Under the provisions of Title 33, United States Code, 
Section 1368(a), a facility owned, leased, or supervised by a 
"person" (defined to include a corporation such as XY'Z Corpora
tion) who conunits "continuing or recurring" violations of the 
Clean Water Act may be placed on a "List of Violating Facilities" 
and prohibited from receiving Federal contracts, grants and 
loans. Th• prohibition under Title 33, United States Code, 
Section l368(a) is implemented by the Environmental Protection 
~gency (EPA) under regulations promulgated at Title 40 of 
the Code of Federal Regulations Part 15, entitled "Adminis-
tra ~on of The Clean Air Act and Federal Water Pollution 
Control Act with Respect to Federal Contracts, Gra~ts, ~r 
Loans." These regulations state that a facility may be 
placed on the "List of Violating -Facilities" for a violation 
of an administrative order under Title 33, United States 
Code, Section l319(a). 

Under Title 33, United States Code, Section 1318, EPA 
has authority to require the owner or operator of any point 
source to make such reports and to provide such other infor
mation as are deemed reasonably necessary to carry out the 
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objectives of the Clean Water Act, Title 33, United States 
Code 0 Section 1251 ~ !!_S· 

Accordingly, for the purposes of implementing Title 33, 
United States Code, Section 1368(a), EPA hereby invokes its 
authority under Title 33, United States Code, Section 1318, 
and requires XYZ Corporation, as the owner and operator of a 
point source, identified in NPDES permit number FS0100524, . 
to provide the information specified below no later than 15 
calendar days from receipt of this letter. The submittal 
should be addressed to: 

Regional Attorney 
Off~ce of Regional Counsel 
u.5. Environmental Protection Agency 
Region XI 

Information to be Submitted to EP~ 

1. Identify, by contract number, contracting agency and con
tract date, all Federal contracts held by the facility for 
the procurement of personal property or nonpersonal services, 
for which XYZ Corporation is either the prime contractor or 
subcontractor. 

2. Identify, by grant number, granting agency, and grant date, 
all Federal grants received by the facility, including grants-in
aid, for which XYZ.Corporation is either the grantee (prime 
recipi~nt of a grant) or a subgrantee (the holder af an 
agreemc!nt or an arrangement under which any portion of the 
activity or program is being assisted under the grant). 

3. Identify, by loan number, lending agency, and loan date, 
all Federal loans for which XYZ Corporation is a borrower 
or subborrower. 

4. Identify, by bid number, agency and date, all bids submit
ted by XYZ Corporation for future Federal contracts or 
subcontracta. 

5. Identify, by grant application number, agency and date, all 
grant applications submitted by XY'Z Corporation for any 
future Federal grant or subgrant. 

6. Identify, by loan application number, agency and date, all 
loan applications submitted by XYZ Corporation for future 
Federal loans or subloans. 

7. IdEmtify, by percentage estimate, the extent to which 
XYZ Corporation's business is connected, in any degree, to 
Federal contracts, grants and loans. 
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8. Identify the effect, if any, of the prohibition of Title 
33, United St~es Code, Section 1368{a), upon the business of 
XYZ Corporation. 

This inquiry does not constitute an official notification 
that XYZ Corportion is under consideration for placement on 
the "List of Violating Facilities." If deemed appropriate, 
such a notice will be initiated by the Listing Official, 
Office of Enforcement and Compliance Monitoring, EPA. 

Under Title 33, United States Code, Section 1318(b), XYZ 
Corporation may assert a business confidentiality claim 
~ith respect to part or all of the information submitted to 
EPA in the manner described at 40 C.F.R. § 2.203(b). Information 
covered by such a claim will be disclosed by EPA only to the 
extent, and by means of the procedures set forth in 40 C.F.R. 
Part 2, Subpart B. If no such claim accompanies the information 
when it is submitted to EPA, it may be made available to the 
public by EPA without further notice to XYZ Corporation. 

Care should be taken in ensuring that the response to this 
letter is complete and accurate because Title 33, United 
States Code, Section 1319(c)(2) provides criminal penalties 
for knowingly or willfully submitting false inforrnation to 
EPA in any report required by the Clean Water Act. In addition, 
Title 18, United States Code, Section 1001 provides criminal 
penalties for knowingly or willfully submitting false 
informa~ion to a federal official . 

. This information request is not subject to the approval 
requirements of the Paperwork Reduction Act of 1980, Title 44 
Unit~d States Code, Sections 3501 et ~· 

Should you have any questions, please contact me at (123) 
456-7890. 

Sincerely yours, 

Regional Attorney 
Region XI 



Attachment E 

MODEL LETTER TO A FACILITY VIOLATING THE 
CLEAN AIR ACT REQUESTING A LIST OF ITS 

FEDERAL CONTRACTS, GRANTS, AND LOANS 

CERTIFIED MAIL 
RETURN RECEIPT REQUESTED 

Mr. John Smith 
President 
ABC Corporation 
1000 Corporate Lane 
Fifty Third State 12345 

Dear Mr. Smith: 

On May 5, 1986, in the Southern District of the Fifty 
Third State, the Department of Justice instituted a civil 
suit against the ABC Corporation for continuing and recurring 
violations of Title 42, United States Code, Section 7413(b). 

Title 40 of the Code of Federal Regulations, Part 15, 
entitled "Administration of The Clean Air Act and Federal 
Water Pollution Control Act with Respect to Federal Contracts, 
Grants, or Loans," promulgated pursuant to Title 42, United 
States Code, Section 7606(a) and Executive Order 11738 (38 FR 
25161, September 12, 1973) authorize EPA to establish a "List 
of Violating Facilities." Facilities on this List are prohibited 
from receiving Federal contracts, grants, and loans. A facility 
who corruni ts "continuing or recurring" violations of the 
Clean Air Act may be placed on the List. These regulations 
state that a facility may be placed on the List after EPA, 
through the Department of Justice, has filed a civil enforce
ment action in federal court under Title 42, United States Code, 
Section 7413(b). 

Under Title 42, United States Code, Section 7414(a), EPA 
has authority to require the owner or operator of any emission 
source to make such reports and to provide such other infor
mation aa are deemed reasonably necessary to carry out the 
objectives of the Clean Air Act, Title 42, United States 
Code, Section 7401 ~~. !_!g• 

.Accordingly, for the purposes of implementing Title 42, 
United States Code, Section 7606(a), EPA hereby ir.vokes its 
authority under Title 42, United States Code, Section 7414, 
and requires ABC Corporation as the owner and operator of a 
emission source, to provide the information specified below 
no later than 15 calendar days from receipt of this letter. 
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The submittal should be addressed to: 
-· 

Regional Attorney 
Office of Regional Counsel 
U.S. Environmental Protection Agency 
Region XI 

Infor~ation to be Submitted to EPA 

1. Identify, by contract number, contracting a9ency and con-
tract date, all Federal contracts held by this facility for 
the p~ocurement of personal property or nonpersonal services, 
for which ABC Corporation is either the prime contractor or 
subcontractor. 

. :,, 

2. ::denti fy, by grant number, granting agency, and grant date, 
all Federal grants received by this facility, including 
grants1-in-aid, for which ABC Corporation is either the grantee 
(primei recipient of a grant) or a subgrantee (the holder of 
an agreement or· an arrangement under which any.portion of 
the activity or program is being assisted under the grant). 

3. Identify, by loan number, lending agency, and loan date, 
all Federal loans for which ABC Corporation is a borrower 
or subborrCMer. 

4. Identify, by bid number, agency and date, all bids sub~it
ted by ~BC Corporation for future Federal contracts or 
subcontracts. 

5. I 1ientify, by grant application number, agency and date, all 
grant applications submitted by P.BC Corporation for ~ny 
future Federal grant or subgrant. 

6. Identify, by loan application number, agency and date, all 
loan applications submitted by ABC Corporation for future 
FederaJ. loans or subloans. 

7. Identify, ~y percentage estimate, the extent to which 
ABC Corporation's business is connected, in any degree, to 
federal contracts, grants and loans. 

8. ro;entify the effect, if any, of the prohibition of Tit.le 
42, United States Code, ~ecti'"'.1 7ovv\ca), upon the business of 
ABC Corporation. 

This inquiry does not constitute an official notif ic~tion 
that ABC Corportion is under consideration for placement on the 
"List of Violatin9 Facilities." If deemed appropriate, such 
a notice will be initiated by the Listin9 Official, Office 
of Enforcement and Compliance Monitoring, EPA. 
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Under Title 42, United States Code, Section 7414(c), ABC 
Corporation ma-Y assert a business confidentiality clai~ with 
respect to part or all of the information submitted to EPA in the 
manner described at 40 C.F.R. § 2.203(b). Information covered 
by such a claim will be disclosed by EPA only to the extent, and 
by means of the procedures set forth in 40 C.F.R. Part 2, 
Subpart a. If no such claim accompanies the information when 
it is submitted to EPA, it may be made available to the public 
by EPA without further notice to A.BC Corporation. 

Care should be taken in ensuring that the response to this 
letter is complete and accurate because Title 42, United 
States Code, Section 7413(c)(2) provides criminal penalties 
for knowingly submitting false information to EPA in any 
report required by the Clean Air Act. In addition, Title 
18, United States Code, Section 1001 provides criminal penalties 
for knowingly or willfully submitting false information to 
a federal official. 

This information request is not subject to the approval 
requirements of the Paperwork Reduction Act of 1980, Title 44 
United States Code, Sections 3501 ~ !!9.· 

Should you have any questions, please contact me at (123) 
456-7890. 

Sincerely yours, 

Regional Attorney 
Region XI 
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UNITED STATES EN\'IROi'ME~TAL PROTECTIO:\f AGENCY 
WASHl!'\GTON, O.C. 20460 

trJV l 2 ml 

MEMORANDUM 

OFFIC'E OF E"'FOllCF\lt"'T 
"'DCOMrLl":O.CE 

MOSITOIUSG 

SUBJECT: Referral Letters for Forwarding Judicial Referrals 
and Consent Decrees to the Department of Justice 

FROM: Thomas L. Adams, Jr. 
Assistant Administrator 

TO: All OECM Attorneys 

During the past few weeks I have had an opportunity to 
review numerous civil judicial referral packages. The 
referral letters prepared for my signature •re carefully arid 
accurately drafted and reflect high quality work by OECM 
attorneys. However, some of the information currently 
included in our referral letters is unnecessary inasmuch as 
the Department of Justice already has access to this infor
mation through other channels. Also, there are certain 
inconsistencies in the formats used by each division which 
should be addressed. 

This memorandum and the attached Model Civil Referral 
Letter and Model Letter Recommending Approval of Settlement 
are intended to help standardize and streamline the 
preparation of referral letters by OECM staff attorneys. 
Beginning December l, 1986, referral letters sent to me for 
signature should follow the formats shown in the~e model 
letters. · 

Please note that both model letters indicate that the 
Region is responsible for sending a litigation report to the 
Environmental Enforcement Section of DOJ. Nevertheless, we 
should continue the current practice of contacting DOJ on 
an informa~ basis to assure that 'hey have received this 
report. 

Also, please note that the only attorney names which 
should appear in the body of the referral letter are those of 
the OECM and Regional staff attorneys assigned to the case. 

If you have any questions regarding this memorandum 
please call Julie Becker at 382-4137. 

Attachments 



MODEL CIVIL JUDICIAL REFERRAL LETTER 

Honorable F. Henry Habicht II 
Assistant Attorney General 
U.S. Department of Justice 
Land and Natural Resources Division 
Washington, o.c. 20530 

Re: [facility name and location] 

Dear Mr. Habichti 

Date 

I am referring the above-referenced matter to the 
Department of Justice for civil action. This matter, which 
was referred to us by our Region office, is [brief 
description of matter, e.g., "a Clean Water Act case for 
NPDES permit violations by a POTW."] 

A copy of the litigation report has been forwarded to 
the Environmental Enforcement Section of the Lands and 
Natural Resources Division. [Discussion of any unresolved 
issues or issues or facts warranting special attention.] 

Once this matter is transmitted to the U.S. Attorney's 
Office, please have your staff send copies of your trans
mittal to the EPA Regional and Headquarters participating_ 
attorneys identified below. Please also have them advise 
the U.S. Attorney's Office to inform the EPA participating 
attorneys when this action is filed. 

The Agency's participating attorneys are: 

[Name, address and phone number of Regional attorney] 

[Name, address and phone . number of Headquart'? .. s 
attorney] 

Enclosure(s) 

Sincerely yours, 

Thomas L. Adams, Jr. 
Assistant Administrator 



MODEL CIVIL JUDICIAL REFERRAL LETTER (contd.) 

cc~ Regional Administrator 

Regional Counsel 

-2-

Division Director for the appropriate Headquarters 
program off ice 

David Buente, Chief 
Environmental Enforcement Section 
Department of Justice 



MODEL LETTER RECOMMENDING APPROVAL OF SETTLEMENT 

Date 

Honorable F. Henry Habicht II 
Assistant Attorney General 
Land and Natural Resources Division 
U.S. Department of Justice 
Wdshington, o.c. 20530 

Re: [facility/case name, location, docket number) 

Dear Mr. Habicht: 

I am referring the above-referenced [complaint and) 
consent decree to- Department of Justice for your signature 
and filing in the appropriate u.s. District Court. This 
matter, which was referred to us by our Region ~ office, 
is [brief description of matter, e.g., "a Clean Water Act 
case for NPDES permit violations by a POTw.•J 

[If this is a new referral: •A copy of the litigation 
report has been forwarded by the Region to the Environmental 
Enforcement Section of the Land and Natural Resources 
Division.") [Brief discussion of any unresolved issue·s or 
issues or facts warranting special attention.] 

Once this [matter/consent decree] is transmitted to the 
U.S. Attorney's Office, please have your staff send copies 
of your transmittal to the EPA Regional·and Headquarters 
participating attorneys identified below. Please also have 
them advise the U.S. Attorney's Office to inform the EPA 
participating attorneys when the decree is lodged. 

The Agency's participatir.g attorneys are: 

[Name, address and phone number of Regional attorney) 

[Name, address and phone number of Headquarters 
attorney) 

Enclosure(s) 

Sincerely yours, 

Thomas L. Adams, Jr. 
Assistant Administrator 



MODEL LETTER RECOMMENDING APPROVAL OF SETTLEMENT (contd.) 

-2-

cc~ Regional Administrator 

Regional Counsel 

Division Director for the appropriate Headquarters 
program off ice 

David Buente, Chief 
Environmental Enforcement Section 
Department of Justice 

For CERCLA §107 cases only: 
Ivery Jaco~s 
Financial M~nagement Specialist 
EPA Headquarters 
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\~Sfa.] UNITED STATES ENVlRONMENTAL PROTECTION AGENCY 

",., _,! WASHINGTON. 0 C. 20460 
., 919f\1.\."' 

DEC 121~ 

MEMORANDUM 

SUBJECT: 

f'ROM: 

TO: 

Media Relations on Matters Pertaining to EPA's 
Criminal Enforcement Program 

Tho~as t.. Ada~s~ Jr. ~- ~-~Q. •. !ii&\--... 
Assistant Adm1n1strator ~" 

for Enforcement and C pliance Monitoring ~ 

JennifeT Joy Wilso ~¥£.,.,. / 
Assistant Adminis for External Affairs 

Regional Admini t rs 
Deputy Regional dministrators 
Assistant Administrators 
Regional Counsels 
Director, National Enforcement Investigations 

Center (NEIC) 
Director, Off ice of Public Affairs 
Assistant Director for Crimlnal :nvestigations (NEIC> 
Regional Press Officers · 
Regional Media Criminal Enforcement Contacts 
All SAICs and RAICs, Office of Criminal Investigations 
Off ice of Regional Counsel Criminal Enforcement 

Contacts 

I. INTRODUCTION 

A significant amount ot media attention is being received 
by the Agency's developing criminal enforcement program. This 
~emorandum, which is based to a significant extent on ·current 
Just1ce Department media infonnation guidelines, 28 C.f'.R. § 50.2 
(attached), establishes Agency-wide guidance for response :o 
~edia inquiries on active and freshly concluded criminal cases.l/ 

l/ The Agency's general media policy on enforcement activities 
(see memorandum entitled -Policy on Pu licizing Enforcement 
ActTvities,- from Courtney M. Price any Jennifer Joy Manson, 
dated ~ovember 21, 1985 (general media policy)) does not specifi
cally consider the unique problems which may be encountered in a 
criminal enforcement setting. Accordingly, the Agency's media 
policy in criminal enforcement matters will be derived solely 
from this specific criminal enforcement guidance, except for the 
distribution of media materials (see Section III of this memorandum, 
infra at 9). -
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. In devel~p~ng this gu~dance, the A~ency has been aware of 
its responaib~l~t~ to p~ovide accurate information to the public 
on ~qency act1vit1es wh1~e a~ the sa~e time respecting the rights 
of individuals and organizations facing criminal ·investigations 
and prosecutions. This guidance strives to outline the fullest 
range of ~nformati?n -~ consistent with a prudent approach 
~uaran~eeing const1t~t1onal rights and safeguarding Agency 
investigations -- which may be disclosed. 

Accurate reporting of charges brought and convictions obtained 
in EPA criminal cases is an important component of the deterrent 
effect that such cases are expected to have upon unlawful conduct. 
On the other hand, great care must be taken to ensure that the 
reputations of targets are not unfairly prejudiced and that the 
right to a fair trial is respected. Further, the Agency maintains 
a strong interest in ensuring that its criminal investigations 
are neither compromised nor impeded and that its Special Agents 
are not endangered by the disclosure of confidential or otherwise 
nondisclosable information. 

II. MEDIA RELATIONS DURING ACTIVE INVESTIGATIONS 

A. General Guidelines 

On occasion, EPA personnel will encounter members of the 
media during the pursuit of active investigative operations, 
for example, during the execution of a criminal search warrant. 
Agency personnel should not obstruct or prevent representatives 
of the media from conducting their professional activities, 
so long as these activities are lawful and do not improperly 
interfere with the carrying out of investigative functions by 
the Agency. A brief statement may be provided by the appropriate 
Special Agent-in-Charge (SAIC), Resident Agent-in-Charge (RAICl, 
lead Special Agent or public affairs officer (after clearance 
with the SAIC, RAIC or lead Special Agent) concerning the nature 
of the investigative activity, e.g., "The Agency is involved in 
the execution of a search ~arrant." Beyond a simple. ~tatement 
confirming investigative activity witnessed by the public, no 
further comments should be made ordinarily by any Agency personnel. 
Inquiriea beyond these limited statements should be referred to 
either the local United States Attorney's Office (if a prosecutor 
has been aaai;ned) or to the Environmental Crimes Unit (ECUl 
(FTS 633-2490) of the Department of Justice (collectively referred 
to as •ooJ•) for any further comment. 

?rior to an investigative event which is likely to generate 
publicity (or, in instances where pre-event secrecy must be 
maintained, as soon thereafter as is practicable), the SAIC or 
RAIC of th~ investigating field or resident off ice of the National 
Enforcement Investigations Center's (NEIC) Office of Criminal 
Investigations (OCil should notify the Office of Regional ~ou~sel 
(ORCl. SAICs and RAICs will be responsible also for ensuring 
that throughout the course of the criminal investigation the ORC 
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staff attorney assigned to the case and the Off ice of Criminal 
Enforcement (OCE) staff attorney assigned to the Region are 
supplied with copies of relevant documents containing public 
information, which are likely to be necessary to respond to media 
inquiries, for example, applications for search warrants. (Of 
course, documents which are under court seal may not be distributed 
to Office of Public Affairs (CPA) or Headquarters Press Off ice 
(HPO) personnel.) 

When it is advisable to notify the public of apparent health 
or environmental hazards which are also the subject of a criminal 
investigation, HPO or regional OPA personnel or designated 
spokespersons are authorized to provide the necessary information 
or to tell the publi~;that it will be notified if a health threat 
arises. These statements must, however, avoid discussion of any 
related criminal ;nquiry or of the source of the information 
(e.g., a disgruntled employee) where an informant may be involved. 
They should also be cleared routinely with the appropriate SAIC 
or RAIC and DOJ to insure that information is released in a 
manner that does not adversely affect the criminal inquiry. 

The media may on occasion make requests under the Freedom of 
Information Act (rOIAl, S u.s.c. S 552, which relate directly or 
indirectly to a criminal investigation. It is usually the primary 
res~1onsibility of the criminal contact person for the pro9ram to 
which the FOIA request has been directed to alert the appropriate 
SAIC/RAIC of the request. It is essential that any responses to 
such. requests be made only after the concurrence of the SAIC/RAIC 
and the appropriate ORC attorney (or, if no ORC attorney has been 
assigned, the ORC criminal enforcement contact) or the appropriate 
OCE attorney. Failure to follow this procedure may inadvertently 
signal the existence of a confidential criminal investigation or 
~ight otherwise provide information which could compromise the case. 

~oreover, certain information gathered by EPA under its 
statutory powers -- in contrast to material gathered ~~der a 
criminal search warrant -- appears likely to be subject to 
~andatory disclosure upon request, including a media inquiry. 
The Office of General Counsel {OGC) has stated that it intends 
to issue a guidance document indicating what t~e Agency would be 
required to release under these various provisions. For now, 
if a requeat is made for information which is arguably subject 
to r~lease under suer a ?revision, and concerns a target of a 
criminal investi9ati1 (as well as the same basic sut ·ct matter 
as the investigation), no release of information may be made 
with1)ut the consent of the SAIC or RAIC and the appropriate ORC 
or OCE attorney (with the consultation of DOJ as appropriate). 
The decision whether to release such material will be reached on 
a case-by-case basis, ~ending the incorporation of the OCC guidance 
into OECM ~olicy. 
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EPA personnel will at no time encourage or assist the media 
in photooraphing or televising an accused person, any aspect of 
~n act~v• investigation, or any facility involved in an Agency 
inv~st19ation. Moreover, the Agency will not ordinarily make 
available photographs of an accused. Information which is 
authorized to be disclose~ to th~ media should be provided equally 
to all members of the media, subJect to any limitations imposed 
by law or court order. 

Finally, any conflicts among Agency personnel as to when or 
what information may be disclosed to the public must be resolved 
at the Headquarters level, after Headquarters' consultation with 
OOJ and the Assistant Director for Criminal Investigations of 
NEIC. The Office of Cri~inal Enforcement and the Headquarters 
Press Off ice should be contacted as soon as possible. 

B. Inquiries Concerning Particular Criminal Targets 
Before the Lodging of Formal Charges 

The existence of any criminal investigation being conducted 
within the Agency must never be acknowledged or commented upon~ 
To acknowledge even the existence of an investigation might 
prejudice the rights of an individual or compromise an investi
gation. When asked, Agency personn~l must respond: •rt is 
Agency policy to neither confirm nor deny the existence of a 
criminal investigation.•. Of course, to be effective, this 
response must be utilized habitually even ~hen it is known 
that no criminal investigation is planned or under way. In 
the event that this response proves insufficient to quell a 
particular inquirer, Agency personnel may direct the inquirer 
to the appropriate SAIC or RAIC (who will generally be much 
more accustomed to handling persistent inquirers), but under no 
circumstances may acknowledge tne existence or nonexistence of 
an investigation or provide any information related to it. 

Where a representative of another organization or agency 
nas acknowledged the existence of or commented upon a' criminal 
investigation, and has publicly stated that EPA is conducting 
an investigation, it might be necessary to make, in some rare 
circumstances, a very limited response in order to prevent 
further unwarranted damage to the investigation and/or the 
~rivacy or reputation of the individual(s) involved and ~reserve 
the credibility of the Agency. However, such exceptions wil~ ~e 
made only on a case-by-case oasis, and must be approve in 
advance by the Off ice of Criminal Enforcement in consultation 
with. the Assistant Director for Criminal Investigations of 
NEIC. 

At any time after a OOJ prosecutor has been assigned or 
the case has been referred to DOJ, EPA personnel will not respond 
to media inquiries or volunteer comments on the case, w~ether 
oral or written, for attribution or not, without the prior ex~ress 
a~proval of OOJ, until the case is concluded absolutely. 
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c. Medi; Inquiries and Media Releases After Formal Charges 
.Are Filed 

Subsequent to lodging of formal charges (i.e., via indict
m~!nt, information or criminal complaint), and until the absolute 
conclu~io~ of.t~e case l/, EPA personnel will not respond 
t<> med~a inqu1r1es on a case without the prior approval of DOJ. 
Accordingly, such media inquiries will normally oe forwarded to 
the lead prosecutor -- either with the local off ice of the 
United States Attorney or the ECU -- assigned to the case. 
C~mments by DOJ will be consistent with its media guidelines 
found at 28 C.F.R. S 50.2. 

To the extent that the Agency wishes to issue a OOJ
authorized media release 11 at the time formal charges are made 
or at the occurrence of other critical events in the prosecution, 
EPA will honor OOJ policy and not issue a release without the 
prior approval of DOJ. ~United States Attorney's Manual, 
Title I-5.570. DOJ diligently will endeavor to revise, reject 
or otherwise comment on such proposed media release as soon as 
possible or within two work days of its receipt at OOJ. In any 
ev1!nt, consistent with DOJ guidelines, disclosure of only the 
following information will be permitted under Agency policy: 1) 
information from (or copies of) public documents (e.g., the 
indictment, court pleaa1ngs filed, etc.) or 2) incontrovertible 
f&cts -- which have been verified by the drafter(s) of the 
mec1ia statement or the person(s) providing the information directJ 
to the media -- relating· to the following subjects: 

(1) The defendant's name, age, residence, employment, 
and (with the approval of the SAIC/RAICl similar background 
information: 

(2) The identity of the investigating and/or arresting 
agency(ies) and (with the approval of the SAIC/RA.IC) the 
length and/or scope of an investigation (provided no inform
ation released could implicate a person not charged, 
particularly where an investigation continues after charging 
some but not all targets); and 

~I see Section II ~0)(3) of ,1s memora~dum, infra. 

ll The term •media releasew as used herein includes, among c:he: 
things: ll Traditional Media Release (Written statement; ~aximum 
thrge pages; can involve more than one •story•; usually has quotes 
fron EPA personnel); 2l Note to Correspondents (Short statement; 
usually a few paragraphs; gives the basic facts): and ll Press 
Advlsory (Written statement: contains several (3 or 4) "stoc1es~ 
in one release issued at end of week). 
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·fl) The time and place of arrest. 

Even the release of this limited infor~ation needs to be evaluated 
in the context of whether, due to unique circumstances, it could 
arguably prejudice the defendant's right to a fair trial. 

D. When Media Releases Should Be Issued 

The Agency has a strong interest in informin~ the public and 
the regulateo community about its successful criminal enforcement 
efforts. Such information will serve to promote awareness of and 
respect for environmental laws, as well as to deter potential 
violators from engaging in criminal activity. !/ 

Several threshold issues must be determined prior to preparing 
a media release. First, a decision must be made whether or not 
a particular criminal enforcement activity warrants a media release, 
and, if so, whether it should be national or regional in scope. 
Second, agreement must be reached regarding the form the media 
release is to take. (1!.!, note 3, supra). 

In order to maximize the value of such publicity, while· 
carefully safeguarding the rights of the accused, the following 
general considerations -- which are keyed to the stage of the 
criminal proceedings -- should serve as guides on a case-by-
case oasis: · 

1. Filing of charges. Two major concerns will make the 
issuance of an Agency media release at this stage rare: l) the 
extreme sensitivity of commenting on criminal cases prior to 
trial and 2) the difficulty in providing timely information to 
tne media posed by Rule 6(e) of the Federal Rules of Criminal 
Procedures 5/. However, the Agency should routinely encourage 
and support-the issuance of a media release by OOJ. Appropriate 
OCI and UCE (or ORC) representatives should request that DOJ 

4/ Significant enforcement events may require or benefit from 
communic•tions activities other than media releases, such as 
notification• to Congressional delegations, stat~s and environ
mental and industry groups. When considering the announcement 
of an event, th• criminal enforcement program should notify the 
Ass1stAnt Administrator for External Affairs, whose office wil. 
assist in developing a communications strategy. 

5/ Rule 6(e) bars absolutely the dissemination of grand jury 
material to any ~erson not specifically authoriz~d under court 
ru!e. Usually (among Agency personnel) only the Special Agent 
assigned to the case and (?erhaps) the assigned ORC and/or OCE 
attorney and/or tne cn1ef Agency technical expert would be so 
authorized. Thus, Rule 6(el would, as a practical matter, 
proh101t the circulation of a draft media release prior to the 



-7-

allow EPA AD-Opportunity to comment on such (and any other EPA 
c~iminal-•nforcement related) DOJ media releases. In cases of 
unusual national significance (e.g., a precedent-setting prosecution 
~r o~e oe unique programmatic si~nificance) the Agency.will consider 
i S!Ju ing its own DOJ-approved media release, particularly when 
oo~r does not intend to .issue its own media release. 

2. Criminal conviction. Cases resulting in a criminal 
conviction, either through guilty verdict after trial or by the 
entering of a guilty plea by the defendant, should ordinarily be 
considered candidates for a traditional national media release. 
Amc>ng the factors which might militate in favor of such release 
ar~ whether the case involves: 1) a felony conviction (either 
for an environmental viola~~on or an offense under Title 18 of 
the· United States Ccxi.9 (e.g., knowing false statements to a 
fQderal agency, 18 u.s.c. S 1001)), 2) multiple misdemeanors 
which could result in incarceration for more than 1 year, 3) an 
issue of legal or programmatic significance (e.g., the national 
asbestos enforcement strategy), 4) nationally recognizable defend
ants, 5) significant harm or potential harm to the public health 
or environment, 6) a conviction of a high-level corporate manager 
(other than of a small business) or 7) a conviction obtained 
after trial. (The issuance of a national media rel~ase does not 
pr~clude the issuance of a regional release as well1 however, 
both releases would need to be approved by CX)J and care must be 
exercised to ensure the consistency of the releases.) This list 
of factors is merely illustrative: the decision whether or not 
to issue a national release must be made on a case-by·case oasis. 

Less nationally significant cases resulting in convictions 
may still be of interest 'egionally or to trade publications and 
thu~ would be appropriately handled by a regional media release 
and/or Headquarters press advisory or by a phone call to the 
gen1~ral media or trade press. Regions are Eree to develop their 
own procedures for the issuance of regional media releases tailored 
to their unique circumstances, but they must provide 'for the 
cricical roles to be played by OCI and DOJ as outlined in this 
i;uidance. It would appear to be good practice that all such 
reg~onal releases be approved within EPA by both the appropriate 
SAIC/RAIC and the ORC criminal enforcement contact. 

At tbia stage of the ~roceeding, because the case is still 
open, DOJ approval of the media release is mandatory. 

Footnote ~/ continued: 

ti~e the indietment ~as actually handed down, thus making the 
drafting, reviewing and ap~roving activities necessary to the 
iss~ance of a media release very difficult on a timely ~asis. 
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J. Sentencing. 

Criminal cases resulting in sentences which include the 
follow1no would be typically strong candidates for a traditional 
national media release: 1) (other than de minimus) incarceration 
21 significant fines re1ative to the criminal conduct, 3) unusual' 
or significant "clean-up" or restitution provisions 41 use of 
tiie Alternative Fines Act (so long as application of this law to 
environmental crimes remains novel)1 or 5) provisions which other
wise highlight a successful prosecution. As with convictions, 
many cases which are not of great national significance would 
nonetneless merit a reg1ona1 or limited Headquarters media 
release. Cases where the penalties imposed are insignificant or 
aispropcrtionately minor compared witn the crime committed should 
be carefully analyzed to determine whether soliciting publicity 
might harm the Ag,ncy's enforcement strategies. 

Even after sentencing has been completed, a case is not 
necessarily over. As to one or more defendants, motions for a 
new trial may be pending, appeals may yet be noted or may be 
pending, and after an unsuccessful appeal the case may yet come 
before the Supreme Court. After sentencing, OOJ regards a case 
as open until all possiole avenues of appeal are eitner exhausted 
or the time allowed for noting such appeals has expired. Therefore, 
until tnere is no possio111ty wnatsoever of a new trial, the 
case is not considered absolutely concluded and closed, and OOJ 
approva! ot a mea1a release is still required. 

III. PROCEDURES FOR PREPARING A NATIONAL MEDIA RELEASE 

Atter the oec1s1on to issue a national media release has 
beeti made, the following general procedures will be utilized in 
preparing it: 

1. OCE will -ordinarily have notified the Headquarters Press 
Ott1ce in advance of tne upcoming significant event and ~ill ensure 
that HPO has a copy of all public documents that it may desire. !I 

2. The staff OCE attorney assigned to the case will inform 
HPO of the occurrence of the significant event (e.g., a guilty ~lea 
was entereG on a particular oate) and w111 provlOe additional 
information requested by HPO or will° supply HPO with the necessary 
contact peraon. (It may be mutually decided by OCE and ORC that 
the ORC staff attorney should have the lead on the national media 
release. If so, the ORC attorney will be responsible for all of 

!I In the event the Agency's criminal enforcement program wishes 
to issue a media release at the time of an indictment, it will 
notify the HPO of its desire and supply the necessary information 
and aocuments as soon as possible after the indictment. 
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the OCE functions listed in ~hese ge~eral procedures for preparing 
a media release and for keeping OCE informed as to its status.) 

3. HPO wil~ have the lead responsibility for preparing the 
actual media action. The OCE (or ORC) attorney will assist in 
th~ drafting of the media release as requested by HPO. 

4. HPO is responsible for coordination with the regional 
OPi\ and for obtaining a concurrence from OCE (and ORC, where 
applicable). (OCE concurrence will be required even where the 
ORC attorney has the lead.) The OCE (or ORC) attorney will be 
reaponsible for consulting with the appropriate SAIC/RA!C or lead 
Sp1!cial Agent and with DOJ prior to providing a concurrence. HPO 
mai' issue press advisories regarding convictions and sentencing 
baned upon OCE non-confidential •weekly Highlight• material, pro
viding it obtains the prior concurrence of OCE (which in turn will 
consult with OCI -and DOJ), which ordinarily will be given quickly. 

S. Distribution of media material will be accomplished by 
HPO as indicated in the general media policy. 

In order to be effective it is essential that a media release 
be issued as contemporaneously as possible with th• event it is 
~ublicizing. Therefore, it is critical that Agency personnel 
involved in the particular criminal enforcement proceedinQ provide 
HPO (and/or the regional .QPA) with all necessary information, as 
well as review and concurrence, on an expedited basis. 

IV. MEDIA INQUIRIES ON THE CRIMINAL ENFORCEMENT PROGRAM 
GENERALLY 

The Agency encourages good media relations and accurate 
media coverage of the Agency's criminal enforcement program 
ger.erally, as in all other aspects of the Agency's activities. 
To ensure the accuracy of responses to media inquiries, and to 
prctect against inadvertent prejudice to the rights o; defen
dants in active cases, these inquiries will be directed to the 
Headquarters Press Office (FTS 382-4355; E-Mail Box EPA 1704), 
the Director of the Office of Criminal Enforcement (FTS 475-9660; 
E~Mail Bos EPA 2261), or to the Assistant Director for Criminal 
Investi9ations, at the National Enforcement Investigations Center 
in Denver (PTS 776-3215; E-Mail Box EPA 2390). 

V. RESERVATIONS 

The policies and procedures set forth h~rein, and internal 
off ice ~rocedures adopted pursuant hereto, are not intended to, 
do not, and may not be relied upon to, create a right or benefit, 
substantive or procedural, enforceable at law by a party to 
litigation with the United States. The Agency reserves the 
right to take any action alleged to be at variance with these 
policies and procedures or not in compliance with internal off ice, 
procedures that may be adopted pursuant to these materials. 
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Attachment 

cc: Director, Environmental Crimes Unit, Department of Justice 
Associate General Counsel; Grants, Contracts·and General 

t.aw Division 
Jonathan Cannon, Off ice of General Counsel 
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MEMORANDUM 

SUBJECT: Guidance on Determining a Violator's 
Ability to Pay a Civil Penalty 

FROM: Thomas L. Adams, Jr. -4.."-. ~ \ 
Assista~t Adminstrator for 

Enforcement and Compliance Monitoring 

TO: Assistant Administrators 
Regional Administrators 

I. PURPOSE 

OFF1t:E OS 

E"FOllr.E~F .. T ""0 
C0"""l14"t:k l\ot01urow1"Ci 

This guidance amplifies the discussion in the Uniform 
Civil Penalty Policy on how to adjust a penalty target figure 
when a violator claims paying a civil penalty would cause 
extreme financial hardship. Tilis guidance was developed to 
meet the commitment made in the Uniform Civil Penalty Policy 
issued February 16, 1984, and in response to Regional Office 
requests for amplification of the 11 Framework for Statute
Specific Approaches to Penalty Assessments" (GM-22). 

II. APPLICABILITY 

This guidance applies to the calculation of civil 
penalties under medium-specific policies issued in accordance 
with the Uniform Civil Penalty Policy that EPA imposes on: 

l. For-profit publicly or closely held entities: and 

2. For-profit entities owned by not-for-profit entities. 

Tilis guidance does not apply to: 

1. The calculation of civil penalties that EPA imposes 
on municipalities and other not-for-profit entities: or 

2. A violator who files for bankruptcy or is in bankruptcy 
proceedings after EPA initiates the enforcement action. 
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II I. SCOPE 

This guidance only gives a general evaluation of the 
financial health of a violator and the possible effects of 
paying a civil penalty for the purpose of settlement 
negotiations. It describes when to apply the ability to pay 
factor and provides a methodology for applying the factor 
using a computer program, ABEL. 

The guidance does not prescribe the amount by which EPA 
may reduce a civil penalty if the ability to pay factor is 
applied. The methodology in this guidance will not calculate 
a specific dollar amount that a violator can afford in civil 
penalties nor does it provide a way to predict whether paying 
a certain amount for a civil penalty will cause an already 
financially troubl~d firm to go out of business. 

For an ability to pay analysis, EPA needs specific financial 
information from a violator (see section V). EPA includes the 
financial data in a litigation report only when the data are 
requested by the Department of Justice or offered by the violator. 

IV. THE ABILITY TO PAY FACTOR 

Under the Uniform Civil Penalty Policy, EPA may consider 
using the ability to pay factor to adjust a civil penalty 
when the assessment of a civil penalty may result in extreme 
financial hardship. Financial hardship cannot be expressed 
in absolute terms. Any limitation on a violator's ability 
to pay depends on how soon the payments must be made and 
what the violator has to give up to make the payments. A 
violator has several options for paying a civil penalty: 

l. Use cash on hand; 

2. Sell assets; 

3. Increase debt by commercial borrowing; 

4. Increase equity by selling stock; 

s. Apply toward a civil ~enalty for a period of time 
"''hat wo ...... J otherwise be distrLY ted as profit; or 

6. Use internally-generated future cash flows by deferring 
or eliminating some planned future investments. 

Each of these options will affect a for-profit violator's 
operations to some degree. EPA must decide whether to adjust 
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a proposed penalty amount and by how much, taking into account 
the gravity of the violation and other criteria in medium
specific guidance. 

V. INFORMATION TO DETERMINE ABILITY TO PAY 

If ability to pay is at issue, EPA may request from a 
violator any financial information the Agency needs to evaluate 
the violator's claim of extreme financial hardship. A violator 
who raises the issue has the burden of providing information 
to demonstrate extreme financial hardship. 

Financial information to request from for-profit entities 
may include the most recent three to five years of: 

l. Tax returns; 

2. Balance sheets; 

3. Income statements; 

4. Statements of changes in financial position; 

S. Statements of operations; 

6. Retained earnings statements; 

7. Loan applications, financing agreements, 
security agreements; 

8. Annual reports; or 

9. Business services, such as Compustat, Dun and 
Bradstreet, or Value Line. 

. 
Tax returns are the most complete and in the most consis-

tent form for analysis. Tax returns also provide financial 
information in a format for direct input into ABEL. Annual 
reports are the most difficult to analyze and may require 
the assistance of a financial analyst. 

When reque: ;.ng information info. ·mally or through 
interrogatories or discovery, E~A sh~--~ ask for three to 
five years of tax returns along with all other financial 
information that a violator regularly maintains as business 
records. If a violator refuses to give EPA the information 
to evaluate the violator's ability to pay, EPA should seek 
the full calculated penalty amount under the assumption that 
the violator can pay. 
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VI. CONFIDEHTIALITY OF FINANCIAL INFORMATION 

A violator can claim confidentiality for financial 
information eubmitted to EPA. In accordance with the regu
lations on confidential business information, 40 CFR 2.203, 
EPA must give notice to a violator that the violator may 
assert a business confidentiality claim. EPA's notice must 
cofitain the information required in 40 CFR 2.203. The notice 
must include a statement that if the violator submits financial 
information without a confidentiality claim, EPA may release 
the information without further notice to the violator. 

The violator can make a claim of confidentiality for 
financial information in a cover letter accompanying the 
information. Information in published annual reports would 
not be entitled to confidential treatment • .. 

VII. APPLYING THE ABILITY TO PAY FACTOR 

Under the terms of a consent decree, a violator pays a 
civil penalty in addition to making any capital investment 
necessary to come into compliance. EPA considers the costs 
of attaining compliance when applying the ability to pay factor 
to a civil penalty calcul~tion. 

EPA determines whether to apply the ability to pay 
factor using a four-step process: 

1. Determine, if ·possible, whether a violator plans to 
claim extreme financial hardship; 

2. Determine whether criteria in the Uniform Civil 
Penalty Policy and medium-specific guidance require consideration 
of ability to pay; 

3. Evaluate the overall financial health of a violator's 
operations by analyzing financial information provided by a 
violator or from other sources, such as business services; and 

4. Project the probabilities of a violator having future 
internally-generated cash flows to evaluate ho\· paying a proposed 
civil penalty may affect ~ violator's financiai ~ecisions. 

VIII. FINANCIAL COMPUTER PROGRAM 

EPA's computer program, ABEL, assists in evaluating the 
financial health of for-profit entities, based on the estimated 
strength of internally-generated cash flows. ABEL uses financial 
information on a violator to evaluate the overall financial 
health of a violat.or (step 3 above). The program uses standard 
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financial ra.t.ios to evaluate a violator's ability to borrow 
money and pay current and long-term operating expenses. 

ABEL al•o projects the probable availability of 
future internally-generated cash flows to evaluate some of a 
violator's options for paying a civil penalty (step 4 above). 
EPA is developing a user's manual to provide self instruction 
in the use of ABEL in addition to the documentation and help 
aids in the computer program. 

Exhibit l is a hypothetical use of ABEL to evaluate a 
violator's financial health. If the ABEL analysis indicates 
that a violator may not be able to finance a civil penalty 
with internally-generated cash flows, EPA should check all 
available financial information for other possible sources 
of cash flows for paying a civil penalty. 

For example, in corporate tax returns, item 26 of 
Schedule A (cost of goods sold) sets forth deductions for 
entertaining, advertising, and professional dues. Schedule E 
shows the compensation of officers. In Schedule L (balance 
sheets), item 8 sets forth investments that may include 
certificates of deposit or money market funds. These types 
of assets and expenses do not directly affect operations and 
may vary considerably from year to year without adversely 
affecting the violator's operations. Because a civil penalty 
should be viewed as a one-time expense, these kinds of assets 
and expenses could be sources of cash for a civil penalty. 

Using the sources of financial information from the example 
above, liquid assets such as certificates of deposit and 
money market funds could be used to pay a penalty. Expenses 
for advertising, entertaining, or professional dues could be 
reduced for a short period to pay a civil penalty. A corporate 
officer might even be willing to take less compensation for 
a short period. A combination of options like these fna:Y 
produce enough cash flow to pay a civil penalty withoJt 
causing the violator extreme financial hardship in meeting 
operating expenses. 

Attachment 
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Assumption that Violator is Financially Healthy 

Assume that EPA has calculated an economic benefit for 
Company X of $140,000 and a gravity component of $110,000 for 
a total propoaed penalty of $250,000. EPA presents the 
proposed penalty after several negotiation sessions, and the 
CEO for Company X then claims that the company cannot afford 
to pay that much. In support of the claim, the CEO produces 
accounting statements showing that the firm paid no income 
taxes f~r the previous three years and had less than $100,000 
in net income for those years. 

EPA requests tax returns and other financial information 
for the most recent three years of Company x. EPA enters the 
tax return information in ABEL and receives the output in 
Attachment A. The Phase 1 analysis from ABEL is not dispositive 
of the issue, so EPA performs a Phase 2 analysis . 

. · 
The Phase 2 analysis indicates that Company X can finance 

a civil penalty of $250,000 from internally-generated cash flows, 
even after planning for $400,000 in pollution control investments 
and $50,000 for annual O&M expenses. The table in Phase 2 
shows a 99 percent probability that Company X will have future· 
cash flows with a net present value of $370,061 available to 
pay a civil penalty. 

Assumption that Violator !s Not Financially Healthy 

Assume again that EPA has calculated a total penalty amount 
of $250,000. Company Z claims extreme financial hardship. If 
the ABEL analysis indicates that Company Z would have little 
probability of generating $250,000 in cash flows during the 
next five years, EPA would go back to the financial data 
supplied by the violator and look for items that may indicate 
a source of cash, including loans outstanding to corporate 
officers, entertainment expense deductions, company cars or 
airplanes, amount of compensation for corporate officers, 
compensation for relatives of corporate off ice rs who ,do not 
have clearly defined duties. 

If the ABEL Phase 1 analysis indicates that Company Z 
may have additional debt capacity (debt/equity ratio), EPA 
would look in the tax returns for the amount of long term 
debt the violator is carrying and analyze any loan applications 
the violator submitted in response to J ,~'s request for 
f inancia 1 information. Frequently, firms can borrow addi tior.i;-. :'.. 
money for operations and free up cash flow to pay civil 
penalties. 

Even a firm on the verge of bankruptcy may choose to 
settle an enforcement action with a civil penalty provision in 
the consent decree. EPA should always seek some civil penalty. 
ABEL and other financial analysis provide a range of penalty 
amounts for the purpose of settlement negotiations. 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
WASHINGTON, D.C. 20410 

JUl't '0 '~ 

Ol'l'ICI 0' 
TMI AOMl .. IST•ATO• 

MEMORANDUM 

SUBJECT: 

FROM: 

TO: 

Guidance for the FY 1989 State/EPA 
Enforcement Agreements Process 

A. James Barnes j' () __ £A.fl"' 
Deputy Administrato ~\~-

Assistant Administrators 
Associate Administrator for Regional operations 
Regional Administrators 
Regional counsels 
Regional Division Directors 
Directors, Program compliance Offices 

The attached enforcement agreements guidance for FY 1989 
looks to continuing the successes of the State/EPA enforcement 
relationship. It re-emphasizes the need for annual updates 
of the enforcement agreements. It also introduces the regional 
enforcement strategies process as a means of addressing state and 
regional priorities and reiterates the importance of timely and 
appropriate enforcement responses and federal facilities compliance. 
There is a new emphasis for FY 1989 on tracking of both state and 
federal referred/filed cases, inspector training and development, 
and on upfront agreements on penalty sharing. · 

The •Revi•ed Policy Framework for State/EPA Enforcement 
Agreementa• remain• our blueprint for the State/EPA enforcement 
relationship. States and Regions should reacquaint themselves 
with its provi11ona and focus on fully implementing them, consistent 
with progra ... specific guidance. 

T .•• recently issued report on the FY 87 Implementation of 
the Timely and Appropriate Enforcement Response Criteria highlights 
response areas needing increased att~ntion by Headquarters Program 
Offices, Regions, and s!ates. I encourage you to read this report 
and work cloaely within the Regions and Headquarter• Pr09ram Offices 
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to improve regional and state performance, tracking of violations 
and enforceaent follow-up. The Steering ~o~m~tt~~ on the state/ 
Federal Enforcement Relationship is ~onstderlng ways to improve 
implementation of the response criteria during its meetings in 
1988. Each R99ion'• performance in imp!em~n.ti.'19. the timely and 
appropriate guidance will continue to .~f>~--•~:lfooua·"'Of semi-annual 
regional viaita. .. " .,, .. , .. 

. ~: ... ';!C,., c. ...... v. 

In • continuing effort to i•prov ..... en~.~e~i,rif 'planning, OECM 
will be developing, vi th the program -o~f~~ct..•.;.= ·~~Uar iea ot PY 
1989 enforcement priorities. Th••• aum~r'~' Wl.ll be available in 
June and will be based on r••ult• of ti)W' •~J:~ .. est~c planning ••••ions 
with th• program offices and the PY 198~~pffta~i~g· Year Guidance. 
They can aasist in developing operating"pla-Wil 'l:mong regional 
pro91~am divisions, Regional counaels, a'.nid·• .. tnvii:'onmental service 
Divioions, by identifying shifting emphases in case •election, 
inspection targeting, etc. The ~egions ~~1.~!·~-to share these 
enforcement priority summaries with State~~~•· .. ~art of the enforcement 
agreements process. ~-c~-~ .· 

';' ! ·1 '~· .t 1 ~ :: :. 

I remain firmly committed to full &nd~~f~~¢tive implementation 
of th1e Enforcement Agreements process an~.~im:~~e~ying on your 
continued personal attention to this imp~~~~~t;:~~:fort. 

AttaC'hments . . ~ ~ q ~ ... ~· :) ;'" ~: 

cc: steering committee on the state/Pedera1r r-.::::. . 
Enforcement Relationship ~~u! ~:~t~ 

Regional Enforcement contacts ~ 6 .. lg~~~~ ';.' t;J. 

~:~. ~,,;. :·. :. ~. 

;::-6 ~ ·.;~ ~. ,,.~.c: 

:; 2 l ~ ·.:S V ; ;!"'· . 

. ·:.; Ed~.;~1; 

-- 'It b; •,·,, '. ~ 

'<"J..:t?J l \'~I~ ; 
" ~· m•• ''"""• q ,- • 't f I .. ~. :,;t Ojjill - ......... .J ·" ... 

:"i:t9d '!;~ti ,. 
:; Ol ~n::~b a-1;·, 
'."ill j s l (ijl'\H'~J Fl 



ATTACHMENT l 
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· . ... ~dTit:·.} :": !-t . 
GUIDANCE PO' ~~,~~~~~1ING THE FY 1989 ENFORCEMENT AGREEMENTS PROCESS 

r '"t l ~ '!)fl l 1 ~ .... \...~ .:.· .. 

l. Maintat~i~4~,~fit!\1$nrorcement Agreements Process · 

The process for state/EPA enforcement agreements has been 
in place f~Q.r~ ~"'~.!:ic;fJ:?,~r years and has led to greater clarity of 
the roles " .. ;e,a,p~~i.,l~·ilities between Regions and States and to 
more effect ,~e," W'°ff.1~ment -- as our enforcement data for the 
last two yea2t~AP~•:t•· The revised •policy Framework for 
State/EPA E~'PJ~•,P .. t'.· ,Agreements,• issued in August 1986, continues 
to serve as ·~M· ~eprint for our State/EPA enforcement relationship. 
Each year, R~lP~·a114, States should jointly review the agreements 
to assure: ,,:) rd. !.et'l.': 

• That the ag~~i'f,,~ti reflect any changes in State ·and Federal 
enforcement··triorities. Guidance documents which highlight 
enforcement priorities are identified in Attachment 2. The 
new Regional~•m&o~cement strategies process that resulted from 
the EPA Enf~(1GeWt1n;;-Management council discussions, may be used 
as one mean1·~~a§,;~er responding to differences among national, 
regional, and state enforcement priorities. 

• That the •no surprises• policy applies to all aspects of the 
compl lance and ~ii;or.cement program. States and Regions should 
evaluate their success in involving Attorneys General• determine 
if Attorn0y Gener~l involvement should be increased, especially 
for superfund and Federal facilities enforcement actions, and 
determine if other partiesl need to be routinely notified or 
consulted in the enforcement process. Regions and States 
should discuss the need to further share enforcement and 
compliance information including inspection results, monitoring 
reports, ~nd evidence, and how this could best be accomplished. 

0 That effective di$pute resolution processes are in pla.ce 
to surface issues quickly to managers in both Regions and 
States and provide for prompt resolution. 

2. Improved llanagement and Tracking of Enforcement Responses 

a. For Enforcement Responses that are Timely and Appropriate: 

The PY 1987 report on the implementation of the timely and 
appropriate enforcement response criteria indicated that some 
improvements hav~ ~een made by some programs but that atill more 
needed to be done to fully implement the 9uidance. In PY 1988, 
the Steering committee on the state/Pederal Enforcement Relationship 

11 The Steering committee on the State/Federal Enforcement 
Relatiofi@~ip. ia ~xploring the need to improve communicati.ons 
and relation~ with State environmental boards or commissions. 
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· · J ·:~ ~· e ~ f~ '~ ·::. :.1 :.~: . ~; • 

wi:ll be diaeussing how to improve th1':~ ,Us,.~ \O\t.~ tb'e'' .. timely and 
appropriate response er i ter ia as an . ~o~f9~~epi.tn,tl ~ool. 

• lleg ions al'i!d States should, con$ist~tE.~~iL'!'1if!?1?.~-~g_ram __ guidances, 
improve their management and tracking of significant non-
compliers/violators. ~~ ~~~q3 L' ~s~ ,, 

:·! ·J~Jl~:, :·,1 r.~fj .:: 

• the PY 1988 enforcement a9reemcnta0•~r,,s•d improving uae of 
atate penalty authorities or otheri11o~t£onsi1 ror ry 1989, 
States should commit to developing~J.8de4•P~tmentifig a atrategy 
for obtaining a penalty or other •~n~t,9n~d~•i9ned to determine 
future violations consistent with progit~kl~idance defining 
•appropriate• enforcement rea~ons~~~cRtgionst1hould continue 
to encourage States tQ develop c!v~lia4mini~trative penalty 
authorities or to use-other approp~'•lt111~ct4ons available 
under state law or regulation. 

. u .: e s :r ~ :' i.-: : · · 

The Deputy Administrator and eact'.l;,p~09f.llll·"of!ice will 
review Regional data for timely and ~pprQpf~tte::response as 
part of scheduled Regional visits and reviews. The FY 1987 
tim~ly and appropriate report includes}~!ltCtion on EPA and 
st.airce performance, by Region, speciffc·alTf"Yoi"tti'is purpose. 

:~.~ :,~~9~~.~,··. '.-·~· 

b. For Tracking and Follow-through -op~C~f.Ui!; i:f!, 
·.~~ ::~ ,. G .1 ~ S !t ~~ ~,· :• :· 

The current tracking and reporting syate~a-~~ll for periodic 
reporting by EPA and States on cases filed or referred. we are, 
howuver, facing problems by not knowin9,;t:b.e::-a~at1Js of state cases 
once they have been filed or referred~0not~-nowi~9 whether or 
when they have been settled, or not knQi~j,n9 whether or when 
f in~l compliance has been achieved. 

'" '; --: c u?,, ti'}.! ;, 
0 R~9ions and States should agree on how ~~~st~a9:reportin9 

relationships can provide the status of filed or referred cases 
up to the time of settlement or clo·su.:tt:t&ad"'"ben compliance has 
been achieved. 1'.!?L~.i.U':)t-1 .i~ • • 

J. Inspector Training and Development 
1 pt!!ti:.illCi 

?. \,; q~ :ttt!t-t • 
In PY 1988, EPA will issue a policy~1\a'1•mtf}t and EPA 

Order on inapector training and developmento Although !PA'a 
Ord~r for i .. pector training and development does not eatablis~ 
training requirement• for atate and local inapectora, States 
are encouraged to adopt their own formal inspector training 
programs. 

• Regions and Statea ahould annually •••••• a State'• 1n1pector 
tr~ining needs and inspection prioriti•• aa part of th• 
eniorcement agreements proeesa. 

• Regions should enco~rage state inspector training programs 
th~ough information aharing and through state participation 



-3-

in the design of EPA's training curricula, routine communication 
on course off~u:i~s~··:ani' training state instructors in the use 
of EPA' s ttGiAltl~Jb,le'!'~ials. 

4. op Fron[·~ Aqrlt•ttient;-on. Penal tY Sharing 
• ; . .i: r.: ;;.. 1 s s 0 F 1H ;;! 

In general, £PA's policy provides for state and local 
participation in certain aspects of federal environmental enforce
ment acti@nt11» J Sta;te~ and~·lbcal en ti ties may share in civil 
penalties thatare•~itmfrom their participation, to the extent 
permitted by(!lleetlq11f\dl1Uu1tt: circumstances of the individual case. 
Appendix c~ .ofi~taen,po11eg~· rramewor k is an October 30, 1985 
memorandum.cbn~aifilfilLEPA's policy on the division of penalties 
with state enda~o••t~gov•rn•enta. unnecessary disputes regarding 
penalty aharintih•u~aaf isen vhen discussions on the appropriate 
division of ~p•~1111e•~~tcur late in the enforcement ~rocess. 

• Regions and States should consider developing a process 
for establ~s~iAfCPfnalty sharing ground rules in advance of 
enforcemeht•altt$1~en• negotiations. 

'::'.' ,,2.,.,.~£\l':!'il t~ 

s. Working wt~n~sea~es!To-Improve Federal Facilities Compliance 
~ ·,. 'II'." .'6.," q_, : i ' ' . . 
• "' 4 ,.., " 1 .. Cl' ~ ••. ,. ·• . . • 

once the Federal Facilities compliance Strategy is complete, 
Regions should rlU.-~$$15,the following areas and incorporate 
into the agreements, as appropriate, understandings reached 
with States~o~1sjaya '. .-~ · 

,, ':: $ ·1 ·10 b~ ~. ' f 

• The enfor.©Eme?5.t Jll:&pptoaeh a State generally plans to use for 
responding~ten~edttal.facility violations and plans for 
escalatin~:Ftl'tti' ~f.SpQnse, if necessary: 

0 Types of situations where a State would request EPA support 
o r d i r e c t ~&:o: t' ichi1 If 11: • ;; 

.. ~ bs!i' : . ..:. 
• Advance nod~f ~e•tton to states when EPA conducts inspections 

at Federal facilities, and protocols for State enforcement 
response following EPA inspections in delegated Statesr 

• Plans for joint EPA/State annual review of compliance 
problem• ,aem•4tlttal::faeili ties in a· State. 

' I :Lr A • :I' tH1lH'aC' (. ' . 
1'' S"Ob j fHlHlli~":,, ~·. 

'':'"'tti.''!!ll"'I ~<ll,. .. • • .... .... ;,;:· "1-, ~it\ JJ.. ..,.. ;'!>1111"' 

~ 1.: j ::>!I QJUl j .t ti• ,. 

-.~ .::i £1 : a 1i a &:i. 91l ~· .;,. 
~ j1&q aa ~!,~l:: 

~rd ~ 1 s 'i :1 l \~,~ 
i .~"l ~q ~ .15:1@ rl;:: 



:,;· ""'' inter-Program National Guidance: 

~- ~ ....... :~ ~ . . ~~ ·~ 

: Revised Policy Framework tor State/F~r.al Enforcement h]reements, Auqust:.26, 1986 

• Anllual ~ldance for the ft-1919 F.nforcement 1-:Jr~nts Precess. 
l~•,i..t :·~t f 

. • ~cy~de Rrogram to Train, DeVelop and Recognize canpllance Inspectors and Field Investigators, 
~ ~-4S!\:!!d June 19.88. ..;.-...;·-:,.; . · ,,..,,, "A ._' · 

·~~w;:~~~ 

: Federa.L...~lity ~Uance strateqy, to be issued June 1988. 

ii". ,.,;:r· ;, : .. 
)'!'~is• . i .:. 

... l#J:-: -~' ~ : r- ~ :_ .... ,. • q"' 

:. ' tfatfnf";NPDES 
:(_~)} ~-P.::--r~.· ~'> ~ ~ ~ 

• llat'jcjnal: Guidance 
fon:O.lersight:-of.1. 

''" NPOISS Progr..-;: -
FY 1987 I 4/1/87 

·~l~f .. W~ f2 ~- 5\.i.3~·a 

• Hnalo8a}lltati~r 
.,, DeftMti~COfllP0 

stances of NOn-
· ~1 fance Rt!port
ett r ttt.8~. 8/26/&5 
~.:;4.'!>.n.\h ;.nq,_.Ai• 

..• w-<.. . ...."""dn 
• ()NCR Guidance, l/86 

•.Inspection Strategy 
and Guidance, 4/85 

. ' • .. ~ , 

( . . ~ . . 

... Dr"inki Nater 
. ' 

• f'Y 85 JnlUati ves 
on OJellance lll>ni-

". tor.iog2.and Enf«ce
inent orersiqht, 
6/29/84. 
!('J.(.~~p1'' -f\ijr 

• .trtnat'i-.~Qa(dmiee-;; on 
e ~t{;Pr8i}rU 

111planentatton, 
'J/20/84. 

• ~l~Uons: 
NIPDNR, 40 CfR 
Parts 141, U2 • 

• Guidance for PWSS 
Program RepOrtlng 
ReqUlretnents, 

. 7/9/84. 

• Plaf' ~ldance is underlined. 

Media Progra111 Guidance: 

Air 

0 Timely and Appro
pr iate Enforce
ment Response 
Guidance, 6/28/84. 
rev. 4/11/86 

• ~liance Data 
system Guidelines 
for FY 1986, 2/86. 

• GUidance on 
Federally-Report
able Violations, 
4/11/86. 

0 Conpllance r-t>nl
toring Strategy, 
J/31/88 . 

'. 
M f ,' 

.. .:.-· ." .... : .. RCRI\ .· . • , 

• Interim National 
Criteria for a 
·oua1 fty Hazardous 
waSte:~~t 
'Ptl'igr al' 1tJOOet1 ,.. 1 ~·n• "·'' ''llfti ... ~ V7VV-•"}· .A;~-. VY~ 

l:Jb\!Jf. ~.,_~~! •• {l)!;~ ( ~-·.: 

• Rt!RN-~ty!f.f'.·l-•_;r;:; ..• 
.~lllh~,.1cg~f- .. 

·' l:'Vfl:,.,z·1 JT U)l''-lCl"'l:'D 

• n 1'~88 RCRA Jllple
mentat ian Plan~ ; · · 
l/31/87, to be-rre
issued for PY 89 
by 4/1/88. 

• RmA Enf orcetnent 
Response Polley, 
issued 12/21/84, 
revised 12/21/87. 

FI 

• Pinal PY 88 Dl
f orceEnt and 
oertiflcation 
Grant Guidance, 
3/10/87. 

• Interpretative 
Rule: Plf'RA State 
Primacy Enforce
ment Respotasibi-
1 it ies, 40 CfR 

-Part 173, l/15/8l 

• Final TSCA Grant 
Guidance for the 
<:noperatlve 1')ree-
11ent States, 
3/10/87. 
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Drinking water 

• Revised Enforcement • PY 85-86 Strategy 
Management sy&t•, for Ell•inating 
l/86. Persistent Viola

~... ' t- .d t . t : 1.-.... : ..t. 

• NPDES Federal 
Penalty Policy, 
l'All~~' 9\~Q\9~ 

tions at O:..Unlty 
tlltP-r systems, 

.: JII«,/85, ... ·' 

ct¥:ts !.~t~..(i l!~hm.~- 3\:>c\a• · 
ei:~n.Jc.62 oc MQU-· Il!i)ft~.ur~r.roo' 

• •t•lf~i:l88U- • 6DtdMells:Oftr.l!IWl88 
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Per•its, 2/86. · ~j~~.a~ ~ta'. 4/87. 

J._'. ·. '~ '· <ii-.. I' 'J.1 ~'J: Clfl.~;,: ·:i:~1pi:-. -· 
• Guidance foet.t.Re- • n.:a"f'?sPMS •· OfAS·;,,-

porti"J and. ENalu- TauC}etil··for the " 
atirq.1!0'1W _._,: r: ~ l!NSC> P~ogr•, (SNC 
QlllpUance vith · def~nitiona), 

- Pretis:iataent - · - ·- ·- -· 71$1/86. 
I111>le11entation · 
Re<fJ i re11e11ta, • Guidance on PY 88 
9/J0/87. FWSS Enforcelll!nt 

1'jre6'1!nta, 4/87. 
~,~~on·of 

the Pretreatment 
teritfta ·.c'ilil · 81-

. • («.G!El\b ~'!'rack-:. 
Ing sy&t•, 
J/24/87 ·ilatter) . . 

... : -. ' ' . 

~-: •. Guidance on use of 
NJ AUthority lhler 
SIMA ~ndllents, 
1/20/87. >: ..-

I 
Air 

• Asbestos Strategy, 
l/ll/88. 

• Class B voe source 
co.pliance Strategy, 
l/87. 

ft 0~- f..1. 1 i)t)~ • :Y\ ?,~ ' 
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,;s COUf.:ff9HQ; f_)gf~;t 

I 
• Olq>l lance and 

fllforcement Progr• 
Descriptions in 
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Application and State 

PIP!WTSCA 

Daforcement strategiea·1J&.; ; .J. . .,_ ·• · 
" 6/12/.84. -·kH\; '"' i i, . ·- 'i': .. ~s 

'· .i ~f:f7 !t'ifi. ··~-"~~,. 

I ' • ! 
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ment Guidance on 
Ground-Water 
Monitoring, Interi• 
Final, 8/85. 

• ~Hance order 
Guidance for Ground 
water· Monitari"), 
8/85. 

~ National "1niclpal 
POUcy, published 
J/28/84, and 
c;p1idance, l/84. 

• PY 88 UIC Reporting- · 
Q.lidance, 4/87. 

• Loss of Interim 
"':'- ir • , ... -· ,. · . "Status Guidance, 

8/85. 

• UIC Progr• Guidance 
153, 12/86. 

• iw Olforce11ent .. : ,~ :~'~ ;. ' · • -:_;,, • 
Strategy, 9/22/87. • ~ a.pliance 

strategy, 4/1/87. 

• RCRA State 01rer
st9ht Inspections, 
12/87. 
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l9e6. . 
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• utc Q.puance 

StratajY, 3/Jl/87. 
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