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OFFICE OF ENFORCEMENT
AND COMPLIANCE
MONITORING

MEMORANDUM

SUBJECT: Issuance of Enforcement Considerations for Drafting
and Reviewing Regulations and Guidelines for
Developing New or Revised Compliance and Enforcement
Strategies

*
PROM: Courtney M. Price ‘ //)‘ Ak
Assistant Administrator for Enforcement and
Compliance Monitoring

TO: Assistant Administrators
Office of General Counsel

Attached (s a guidance package containing: 1) enforcement’
considerations for drafting and reviewing regulations; and
2) guidelines for developing new or revised compliance and
enforcement strategies. ”

Staff members from both the compliance program offices
and the Associate Enforcement Counsel offices assisted with
developing the checklists. My staff interviewed legal and
technical enforcement personnel and incorporated their comments
into the guidance package as well as comments from the review -
of draft checklists.

The guidance should encourage consistant consideration of
minimal enforcement requirements during togulation development.
In addition, the guidance may assist with initial enforcement
of a nev or revised regulation by providing aminimal considera-
tions for developing compliance and enforcement strategies

appropriate to the regulations.

To implement this guidance, I have requested all Associate
Enforcement Counsels to distribute copies of this guidance to
all enforcement attorneys responsible for the enforcement aspects
of regulation development. I encourage you to distribute copies
of this guidance to your national program managers and Associate
General Counsels and any staff who are responsible for regulation

development.
Attachment



ENFORCEMENT CONSIDERATIONS FOR DRAFTING AND
REVIEWING REGULATIONS: IDENTIFYING THE NEED FOR AND
DEVELOPING NEW OR REVISED COMPLIANCE AND ENFORCEMENT STRATEGIE.

PART I Enforcement Considerations for Drafting and
Reviewing Regulations

PURPOSE

As part of the initiative to establish a compliance and
enforcement strategy process, this guidance amplifies the
discussion of the options selection process in the Deputy
Administrator's January 31, 1984, "Criteria and Guidelines for
Review of Agency Actions”.

The guidance is in the form of a checklist of minimum
considerations for work group members to use during the process
of developing a major or significant rule. The checklist is a
tool for work groups to use before and during the options selection
process as the work group develope the regulation. This guidance
does not attempt to list the full range of rulemaking optidns.

APPLICABILITY

Work groups should use this guidance during the developme:
of "major rules” and "significant rules” that have ontctccmn‘
ramifications as well as any other rule with enforcement
implications. These classifications of regulations are defined
in the Deputy Administrator's Pebruary 21, 1984, "Procedures
for Regulation Development and Review."”

CHECKLIST FOR DEVELOPING ENFORCEABLE REGULATIONS AND REVIEWING
REGULATIONS FOR ENFORCEABILITY

I. PREAMBLE

A. Por the regulation under development, would it be
helpful for the preamble to reference the existence of a
compliance and enforcement strategy?

B. If the preamble references the existence of a com-
pliance and enforcement strategy, 4ces the preanble need to
include an abstract of the strategy? 1f the preamble sets
forth the strategy in too much detail, EPA may have to use a

rulemaking procedure to modify the strategy.

C. If the preamble summarizes policy issues raised during
regulation development, does it give the Agency's rationale for
all major regulatory policy choices when needed to support
future enforcement efforte?
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D. Does the preamble impose substantive requirements
that should be included in the body of the regulations?

" II. DEPINITIONS

A.  Are all necessary terms to identify the regulated
go:Tun;;y. the regulated activities, or the regulated substances
efine

B. Are exceptions to defined terms included and narrow
enough to avoid ‘having the exceptions swallow the definition?

C. Are definitions and exceptions precise enough so that
enforcement personnel can identify instances of noncompliance?

D. Once a term has been defined, has the term been used
consistently, in the defined form, throughout the text of the

regulation?

III. SCOPE AND APPLICABILITY OF REGULATION

A. 1Is the statutory authority underlying the regulaiién
clearly articulated?

B. Are cxcmptionnAto the regulation limited in scope
and specific enough to avoid confusion about the regulated
entities to which they apply?

C. If necessary, is the relationship of the regulation to
criminal enforcement in the same program explained?

IVv. PERFORMANCE STANDARDS

A. Are performance standards or other end-results
quantified or expressed in measurable ways? Are the methodologies

for measuring performance linked to the basis for the standard?
If applicable, is the averaging time for determining compliance

clearly stated?

B. Are more enforceadle standards available; i.e, easier
to measure, less resource intensive, etc.?

C. Are exceptions or exemptions clearly described?
Are these exceptions/exemptions permissible?

V. MONITORING AND INSPECTION

A. What does the regulated community self-monitor, report,
or maintain in records?
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B. Are the self-monitoring, reporting, or record keeping
requirements related to the statutory compliance requirements
and desired results? Are EPA/authorized state inspection
procedures related to the compliance requirements and results
contemplated under the statute? Do the sampling or emission
-monitoring procedures provide for adeguate chain of custody
for evidence of violations?

C. Does the regulation btovtdo procedures for entering a
regulated facility, inspecting documents, and collecting samples
as authorized by statute?

D. What test methodologies are available to determine it
a tacility is in compliance? Are the methodologies clearly
described? Will standardization and quality assurance support
a credibdble compliance monitoring program?

E. Can EPA/authorized state inspectors readily identify
conduct {n violation ot a regulation from the language ot the
regulation?

F. Are the requirements for reports, records, or inspece-
tion/monitoring technigues designed to reduce enforcement cqgsts
and increase the effectiveness of inspections? o

VI. RECORD KEEPING/REPORTING REQUIREMENTS

A. What kind of records or reports does the regulated co
munity maintain on site or submit periodically to an authorizy
state or EPA to document compliance or periods of noncompliance™

B. What (s the content of required records in terms of
evidentiary use to show compliance or failure to comply?

C. Are exceptions to the record keeping requirements
spelled out? .

D. What kind of records does the regulated community
maintain to document self-monitoring and related activities

required by the regulation?

E. If the record keeping/reporting requirement may be the
basis ot an enforcement action, will the information maintained
to meet the reguirements provide sufficient evidence to document
a violation? 1If not, wvhat else is required?

P. Are the reporting requirements frequent enough for a
timely response to a violation? Is the regulated community
required to retain information long enough for enforcement

purposes?
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G. Are exceptions to the reporting requirements spelled
out?

" VII. DEMONSTRATING COMPLIANCE WITH PERFORMANCE STANDARDS

A. Does the regulation describe what constitutes compliance?
Is compliance determined on the basis of field inspections,
desk reviews of regularly sudbmitted reports, or is the regulation
- self-enforcing?

B. Do the regulations set definite time limits within
which a member Ot the regulated community must reach compliance?
Do the time periods have specified beginning and end points?

I1f compliance is defined by occurrence of an event, rather
than by a date, is the event discrete enough for an inspector
to make a compliance determination?

C. Are the regulations clear about who has the burden
of proving compliance or noncompliance?

D. 1Is the proof of violation clearly described? <Can EPA
carry the burden ot proof? Does the regulation describe the
~latitude of an inspector's-exercise of professional judgment
in determining whether a facility is in compliance? °

E. Is the response to a civil violation consistent with
criminal enforcement authority under the statute? Does the
requlation provide for coordination with criminal enforcement

actions?

F. Are specific penalties described for each instance of
noncompliance?

C. If compliance and enforcement is delegated to a state,
does the regulation clearly describe the responsibilities of the

delegated state?
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Part II Guidelines for Identifying the Need for and Develiopii
New or Revised Compliance and Enforcement Strategies

PURPOSE

This quidance provides a checklist for OECM and Program
Ottices to evaluate the need for new or revised compliance and
enforcement strategies, assess the appropriate timing for
completing those strategies, and determine the scope ot strategies
that need to be developed.

Work group members may use this checklist during the
options selection process of regulation development to ensure
that new or revised compliance and enforcement strategies are
developed concurrent with the regulation and that pertinent
issues are considered in developing the requlation. Because
sach Agency proaram office or enforcement office icentified in
a compliance and enforcement strategy has had a representative
on the work group developing the regulation, a new or revised
strateay should include a discussion of which office is respon-
sible for each part of the strategy. )

This quidance amplifies the May 1984, “"Strategy Pramework.
for EPA Compliance Program®™ and the October 1984 memorandum
from the Deputy Administrator on the strategic planning proces-—
for compliance and enforcement within EPA,

APPLICABILITY

This quidance is limited to developing new or revised
compliance and enforcement strategies for:

1. New program initiatives within the Agency

2. New statutory responsibilities delegated to the
Agency) '

3. Revisions to existing regulations that a program
otfice determines will have a significant effect

on an ongoing program; and

4. Programs with existing strategies that are not
producing adequate environmental results.

A compliance and enforcement strategy or revisions in
selected components of an existing strategy would not be
necessary for every revision of an existing regulatory program.
For example, a compliance and enforcement strategy would not
be needed for each new or revised effluent guideline.
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MEMORANDUM ' COMPLIANCE MONITORING

SUBJECT: The Regulatory Development Process: Change in
Steering Committee Emphasis and OECM Implementation

FROM: Thomas L. Adams, Jr. ~Leﬂa~
Assistant Administrator for Enforcement
and Compliance Monitoring

TO: Senior Enforcement Counsel
Associate Enforcement Counsels

I. Background e

On October 16, 1986, the Administrator announced significant
changes in the role of the Steering Committee in the regulatory
development process. (See Attachment 1l: Memorandum, Subject:
"The Regulatory Development Process: Change in Steering
Committee Emphasis”, Oct. 16, 1986 with attachments.)

Principal changes in the process include:

® Steering Committee meetings will be held on all
Start Action Requests (SARs) at which lead program
offices will ask other programs for workgroup
representatives, issues, an indication of their
level of interest, and agreement on subsequent
review of the regulation;

® Workgroup reports will be submitted by each
workgroup chair to the Steering Committee:; and

* fThere will be flexibility in determining the
levels of review of the final package, depending
on resolution of issues through the workgroup
process.

A series of ten fact sheets (Attachments 2-11) explain ;n
greater detail various aspects of the newly-constituted Committee.
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A primary purpose for the overall change in Steering Committey
procedures is to preclude situations where major issues or concerns
are .raised at the last minute--even as late as the Red Border
Review stage--since any such circumstance may significantly disrupt
the schedule for completion of a project.

For this reason, the new procedures enhance the individual
workgroup's effectiveness by ensuring that issues are raised,
resolved, or elevated early in the requlatory development process;
and to assure that cross-media issues are identified and addressed
as early as possible.

We must therefore ensure that OECM workgroup members are
adequately supervised and clearly understand their role in
speaking for OECM during the course of workgroup deliberations.
Similarly, the OECM Steering Committee Representative must be
adequately informed to speak authoritatively for OECM as matters
come before the Steering Committee for review.

Accordingly, I am asking each Associate Enforcement Counsel
to assume responsibility for ensuring that workgroup members
under his supervision clearly understand and articulate OECM's
position in all workgroup activities. Enforcement issues
which cannot be routinely resolved within the workgroup must be
elevated to OECM senior management for further guidance.

1 have asked Terrell Hunt to serve as OECM's Steering Committdll
Representative and Winston Haythe as the Alternate Representative.
Mary M. Allen of OPPE is the Steering Committee Chair.

II. Procedures:

In order that OECM's participation on the Steering Committee
can be most effective, I am asking that the following procedures be
followed.

First, at the conclusion of each Steering Committee meeting,
which convenes biweekly on Wednesdays, a draft agenda for the
next meeting is distributed. Terrell will furnish copies of
that draft agenda (with any other relevant documents) to the
AECs at the Senior Enforcement Counsel's regular Friday staff
meeting two days thereafter.

Second, each AEC should review that draft agenda (plus any
othey distributed materials) for matters applicable to his program
area and then provide Terrell at the next Friday staff meeting
with a one-page summary (e.g., bullets of talking points) for
any issues which should be voiced to the Committee with respect
to each agenda topic. These summaries should also contain the
name and telephone number of the OECM workgroup member for any




-3-

given regulatory matter on the agenda. If an AEC desires no
involvement on an agenda topic in his area, this fact should
likewise be communicated to Terrell.

"Finally, if the workgroup member or the AEC desires to
attend the Committee's next meeting, please inform Terrell
by so indicating on that particular summary.

Attachments: 11
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THE AOMINISTRATOR

MEMORANDUM FOR: Assistant Administrators
General Counsel
Inspector General
Associate Administrators
Regional Administrators
Staff Office Directors

SUBJECT: The Regulatory Development Process: Change in
Steering Committee Emphasis

EPA's regulatory development process is generally viewed as
an effective means of accomplishing the Agency's primary business
-- producing effective regulations, Improvements are sometimes
desirable, however, to keep up with the Agency's changing priori-
ties and needs,

At the September 18th meeting of the Risk Management Coutdeil,
we discussed one proposal that could improve the process involving
the role of the Steering Committee, This proposal has been under
consideration for some months and was previously discussed in the
Risk Management Council, the Steering Committee, with individual
Office Directors and Deputy Assistant Administrators, and finall,
with Assistant Administrators at a recent staff meeting. Given
the positive responses to this proposal and the number of benefits
it cffers, 1 want to begin using it for all regulations starting
through the regulatory development process, effective immediately.

The principal changes you need to be aware of include:

o Steering Committee meetings will now be held on all SARs,
at which lead program offices will ask other programs for
workgroup representatives, issues, an indication of their

level of interest, and agreement on subsequent review of
the regulation;

o A system of workgroup reports submitted by the workgroup
chair to the Steering Committee will be initiated; and

0 There will be flexibility in determining the levels of
review of the final package (e.g., bypassing Steering
Committee), depending on resolution of issues through
the workgroup process.

Attack men? L
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The purpose of these changes is not to alter the basic pro-
cess itsetf. but to improve the operations of the workgroup with-
in the system. As the Agency's standing body for regulatory
oversight, the Steering Committee is the appropriate vehicle for
acconplishing this improvement. There are two important objec-
tives behind these changes:

1. To use the Steering Committee as a vehicle to help
program offices plan regulatory activities and set
priorities; enhance the workgroup's effectiveness by
ensuring that issues are raised, resolved, or elevated
early in the regulatory development process; and assure
that cross-media issues are identified and addressed as
early as possible in the process, ‘

2. To set up a dynamic and flexible approach within the
existing regulatory development process to respond to
program offices' varying needs for different types of
regulatory actions, recognizing the overall goal of the
system to produce regulations with adequate involvement
of Agency programs,

An outline of how this process will work in practice is !

attached., The task of implementing this proposal will fall equal-

ly on the Steering Committee as well as line managers within the

Agency. 1l would like each of you to support the Steering Commit-

tee in moving toward this new role. This process places a premiunm

on good policy management, timely elevation of issues, and colle-
gial working relationships at all levels. Your support and coope-

ration are essential.
\\NMM

ee M. Thomas
Attachment

cc: Steering Committee
Members



CHANGES AND ROLES IN THE REGULATORY DEVELOPMENT PROCESS

1. HOW THE PROCESS WILL WORK

(a) Make SAR process work:

0 SARs would be distributed as now to Steering Committee
representatives prior to formation of workgroup allow-
ing enough time for program offices, via Steering
Committee representatives, to evaluate and decide the
level of priority for them.

o Regular Steering Committee meetings will be scheduled
at which several SARs will be presented to:

--Have the lead program office present what it intends
to do, ask other programs for:; issues, workgroup
representatives, indication of level of interest,

[Note: This will be done for all regulations; from this
point on, the level of review for each will depend on
the type of regulation under consideration.)

]
--Agree on level of subsequent review any particular
regulation would receive given cross-office {mpli-
cations, scope, complexity (i.e,, how many worke
roup reports, whether it needs a development plan
%with or without a separate Steering Committee
meeting], whether it will need a final Steering
Committee meeting).

(b) Work Group Reports (see Exhibit A for prototype of
tormatc)

o Purpose is to:

--Provide lead program office and workgroup chair with
a means to encourage early raising of issues and
ensure agreements or disagreements in other offices
are identified and resolved early in the process.

. ==Include enough information so that workgroup repre-
sentatives will recognize specific issues and
whether or not they have been resolved (this {s in
the workgroup chair's best interests, since it
would be counter-productive to have a workgroup
representative raise an issue again later in the
process because he/she did not recognize it in the
workgroup chair's report)., The report does not
need to be an exhaustive treatise meant to educate
Steering Committee members or other program offices
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on the details of workgroup delibéracions (that is
the responsibility of their workgroup representa-
tive).

-=Provide Steering Committee members, workgroup repre-
sentatives from other offices and their managers a
useful check on progress of regulations under deve-
lopment.

~--Promote a sease of responsiblity in workgroup pro-
cess since workgroup representatives will need to
be sure that positions they take in the workgroup
are consistent with their {ine managers' and Assist-
ant Administrator's positions (because they will be
documented in the report and concurred on by Steer-
ing Committee members). -

o0 Process:

--Workgroup chair will submit written reports to
Steering Committee chair according to the schedule
agreed to at SAR (or Development Plan) meeting
(could be one during lifetime of workgroup or
several, as necessary).

[}
--Report will be distributed to all Steering Commit-
tee members requesting comment within a certain
timeframe (e.g., two weeks), after which concur-
rence will be assunmed,

--1t will be the responsibility of Steering Committee
nembers to determine whether or not the workgroup
report is accurate, by checking with the workgroup
representative and, as necessary, line managers and
the DAA/AA to confirm the AAship's position.

--1f another program office does not agree with the
workgroup chair's characterization of the status of
issue resolution, that should be raised in the com-
ments of the Steering Committee member on the
report. Then, the Steering Committee chair will
work with the relevant Steering Conmittee members
and program offices to elevate the issue to the
appropriate level until it is resolved., Alterna-
tively, the workgroup chair's report may identify
an issue that needs to be resolved before the work-
group can proceed, The same process of issue eleva-
tion would apply here.

--At the end of the comment period, the Steering Com-
mittee chair will issue a closure memo, with the
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workgroup report attached, noting any comments
received and discussions held, or conclusions
reached, as a result of the workgroup report,

(¢) Final Review

o The final workgroup report will recomwend whether or
not the package should be sent directly to Red Border,
bypassing final Steering Committee review, or undergo
some other form of closure.

o Through the Steering Conmittee concurrence process on
the report, other program offices will agree with the
workgroup chair's recommendation, raise unresolved
issues, or suggest soune other forum for closure.

RESPONSIBILITIES OF WORKGROUP CHAIRS

o Provide report(s) to Steering Committee and other workgroup
members.

o0 Manage project according to agreed-upon schedule,
[}
o Assure that all offices have an opportunity to present vieus
and that the best option is selected on an objective and
unbiased bases., '

o Assure that cross-media considerations are properly
addressed,

o Provide early and clear information to workgroup members

regarding meetings, issues and other items necessary for
full workgroup member participation,

ROLES AND RESPONSIBILITIES QOF STEERING COMMITTEE MEMBERS

o The role of Steering Commi~tee members will not change sub-
stantially. However, they will need to take on the respon-
sibility of explicitly assigning representatives to work-
groups, following up on workgroup reports to determine the
AAship’'s position, and, in general, serving as the center
of information flow for all regulatory development activi-
ties (with special attention to cross-media issues). Speci-
fically, Steering Committee members will require ready
access to the entire range of personnel in the office (from
workgroup representatives through office directors to the
DAA/AA) to be able to carry out their functions. In addi-
tion, they will need enough authority to be able to elevate
issues for resolution, if necessary, with the AAship.
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o Specific functions of Steering Committee members would
include:

--Representing the Assistant Administrator in policy dis-
cussions arising from the Steering Committee review pro-
cess, including (a) representing the AA's policy posi-
tions on scheduled agenda items and (b) determining how
unresolved issues could be addressed and at what level.

--Contributing to identification and decisions on how to
resolve cross-media issues in the Agency's regulatory
process.,

--Directing the flow of the office's regulatory documents
into and through the regulatory review systems, includ-
ing Start Action Requests, Steering Committee, Red
Border, Options Selection and Federal Register activi-
ties.

--Managing the review of other offices' regulations, re-
viewing SARs and development plans, assure that line
managers understand the nature and consequences of the
regulation, participation in the decision on the AAshdip's
level of interest, serving as the primary point of con-
tact regarding representation in workgroups, and manag-
ing review of workgroup reports within the AAship,
responding, if necessary, to the report via the Steering
Committee chair.

--Serving as the liaison for OMB review, including track-
ing and issue resolution., Managing the relationship
regarding Executive Orders 12291 and 12498, including
the Regulatory Agenda and Regulatory Progran.

--Facilitating the relationships between program staff,
OPPE as managers of the regulatory process, and other
offices. This includes providing information and guid-
ance to program staff on regulatory development.

--Serving as intra- and inter-office mediator to resolve
issues.
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Exhibit A

PROTOTYPE

WORKGROUP REPORTING FORMAT

Issue Resolution:

a. List significant issues resolved since the last report.
For each:

--What is the issue, and how does it relate to the envi-
ronmental problem (or regulatory alternative) being
considered?

--What alternative were considered, and why were they
eliminated? What options remain?

--How was the issue resolved?
b, List significant issues still outstanding. For each:

--What is the issue cthat is unresolved? What are the
different positions within the workgroup regarding .
this issue? :

--Has a process been established for resolving the issue
within the workgroup, or should it be elevated for
resolution?

--I1f the lack of resolution relates to the inadequacy

of available data, what data are needed and what time
and resources are required to obtain thenm?

Status of Technical and Analytic Support Work:

a. List the status of principal studies and analyses sup-
porting the rulemaking? Are further studies needed to
support the project?

b. Are the current and projected studies sufficient in terms
of quality and scope to meet project needs?

Operation of the Workgrqui

a. 1Is participation in the workgroup sufficient to address
important issues and other aspects of the rulemaking?

b. Do you anticipate any delays and, if so, for what reason?



FACT SHEET #1 -- Regqulation Management Series

The Steering Committee

Description and Purpose: The Steering Committee is a standing

group with representation from each Assistant Administrator
and the General Counsel. It is the primary mechanism for
coordinating and integrating the Agency's regulatory devel-
opment activities. Its key functions are to approve Start
Action Requests (SARs) and charter workgroups; monitor the
progress of staff-level workgroups, especially regarding
cross-media or inter-office problem-solving; and ensure,
when appropriate, that significant issues are resolved or
elevated to top management. Regions participate in Steering
Committee activities through Regional Regulatory Contacts.
These Contacts coordinate reviews in the Regions and facili-
tate rule-related activities and information for the Regional
Administrators (RAs).

Operation: The Steering Committee meets biweekly (every other

Wednesday morning), with additional meetings scheduled as
necessary. Its regular format is (a) discussion and dispo-
sition of SARs (b) review of Development Plans (c) considera-
tion of pending Workgroup Reports and (d) other issues. Upon
request, the Chair will schedule a separate meeting to consi-
der a proposed or final rulemaking package, or arrange for some
other form of Steering Committee review. Any office may subpit
documents or issues for the agenda through its Steering ok
Committee Representative. Regional Contacts receive all
Steering Committee documents. Typically they are not able to
attend meetings, but Regions can send written comments. Due to
time limitations, they sometimes call the Regulation Management
Branch (RMB) in the Office of Standards and Regulations with
issues, so that RMB can present these views at a meeting. After
each meeting, the Committee Chair issues a closure memo that
documents outstanding issues, agreements, and action to be taken.
RMB provides staff support for the Committee.

Membership: - Chair: Mary M. Allen
382-4001

OowW: George Ames OSWER: Joan LaRock OEA: Richard Laska
382-7818 382-4617 382-4095

OPTS: Judy Nelson OECM: Terrell Hunt OPPE: Jack Campbell
382-2890 382-4539 382-4335

OAR: Paul Stolpman ORD: Irwin Baumel OGC: Gerald Yamada
382-5580 382-7669 475-8064

OARM: Gail Korb
382-5000
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Role Within Each Office: In addition to their role as members of
the Steering Committee, these representatives play an important
regulatory management role within their offices. They direct
the flow of documents into and through the Agency's regulatory
review systems (including Red Border, Options Selection, and
‘Federal Register activities):; serve as their Asgsistant Adminis-
trator's Igaison with OMB, under Executive Orders 12291 and
12498; and direct their programs' review of other offices’
regulatory development activities.

See Also: Administrator's Memorandum "“The Regulatory Development
Process: Change in Steering Committee Emphasis“ (October 16, 1986):
and “Information Sheet to Guide New Steering Committee Process"”
(November 19, 1986). Available through 382-5475 or Room 415W.
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Start Action Regquests

Purpose: A Start Action Request (SAR) initiates work on a rule
or related action and establishes the Agency workgroup. It
provides brief, descriptive information and should be prepared
-at the very outset of an office's effort. Its principal pur-
poses are to alert other Agency offices to the lead office's
intention to develop a rule, and provide the Steering Committee
with the opportunity to discuss and plan for the inter-office
or inter-media aspects of the action. 1In addition, submitting
the SAR to the Steering Committee is the mechanism for: (a)
reaching agreement on the necessary review steps (e.g., a
Development Plan, Options Level I review, Workgroup Reports,
and an Information Clearance Request), and (b) helping all
Agency programs decide at the start of the process whether
to designate members to participate on the workgroup and
what skills would best contribute to the rulemaking.

Preparing the Document: The SAR is a one-page form with instruc-
tions on the reverse side. It asks primarily for descriptive
information, which should be available to the lead office
when it starts work on the regulation. The most important
category of information on the form is Item 4, called
“Description of Action." The Steering Committee uses this .,
information to determine the significance of the action for:
the Agency and for individual offices, the need for a .
Development Plan, or other planning documents, the composition
of the workgroup, and the type of management review that is
appropriate. For these reasons, the description should give
information on any likely cross-program effects, issues or
problems. The description should:

* Clearly define of the problem, including its health and

environmental significance;

Indicate the effect of this problem--and any likely regula-

tory action to solve it--on other environmental media or

programs;

* Identify the EPA Regions and other groups that should be
involved:; and

* Specify the kind of expertise and level of participation
expected from workgroup members.

Operations The program office prepares a SAR, and submits 25
copies through its Steering Committee Representative to the
Steering Committee Chair for distribution. The Steering
Committee has at least one week to review it. To be included
in a biweekly Wednesday meeting, SARs must be submitted .
before COB (4:00 p.m.) Tuesday, 8 days before the meeting.
The program office briefs the Steering Committee. The
Committee approves the SAR, charters a workgroup, designates
workgroup members, and determines what further reviews are
appropriate. If the SAR does not provide sufficient informa-
tion for Steering Committee Representatives to select their
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workgroup members, they can give the Regulation Management
Branch (RMB) the name or names after the meeting. RMB will
include these names in the closure memo for the meeting. The
program office then convenes the workgroup.

See,Also: SAR forms, guidelines, and prototypes are available
from your Steering Committee Representative.
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The Workgroup

Purpose: Workgroups are EPA-wide, staff-level groups formed
to develop regulatory actions and supporting materials.
The workgroup's primary responsibilities are to support

- the lead office in its design, technical, and analytical
work; identify and assess principal policy issues and
options, especially those that are cross-media; resolve
issues or elevate them for upper management's resolution:
and ensure the quality and completeness of regulatory
packages. Workgroup members are expected to represent
the policy positions and perspectives of their management
as well as to contribute their technical and analytic
expertise.

Operation: The workgroup's formal operation begins with the
approval of the Start Action Request (SAR) and the chartering
of the workgroup by the Steering Committee. The lead office
chairs and convenes workgroup meetings. Other members of
the workgroup are assigned by their offices' Steering
Committee Representatives. How the workgroup should operate
will vary, depending on the rulemaking. The workgroup
chair should discuss and clarify members' roles and expecta-
tions early in the process to avoid misunderstandings. The,
workgroup's first responsibility, for major and significant‘
rules, is to prepare a Development Plan, which the Steering
Committee reviews. For most rules, the Steering Committee
will ask the workgroup to report on its progress through
periodic Workgroup Reports, which the workgroup chair must
prepare. To ensure workgroup and Steering Committee consensus
on the agenda of issues for discussion, the workgroup chair
should prepare a comprehensive list of issues (orginally
part of the Development Plan for major or significant rules),
and revise it as appropriate throughout the rulemaking.

Participation: Typically the lead office will place several
people on the workgroup to support the chair and conduct
the bulk of the technical, analytical, and drafting work.
OGC, OPPE, and often ORD and OECM participate:; other
program offices--OAR, OPTS, OSWER, and OW--often participate
actively, especially when there are significant inter-media
issues. OEA and Regional Offices participate less frequently.
If a Steering Committee member assigns more than one represen-
tative, they usually designate one person as lead to represent
the Assistant Administrator's position and coordinate the
efforts of the office's other representatives. If workgroup
progress requires that there be a single lead from other
offices, the lead program Steering Committee member can
request each office to designate a lead. Except for special
cases, it is very difficult for Regions to participate
actively on work groups. Therefore, the lead office should
initiate efforts to sclicit Regional office perspectives on
regulatory optiont, especially those that pertain to
implementation issves.

See Also: Fact Shee. = . dorkgroup Reports.”
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Development Plans

Purpose: The Development Plan sets forth the framework for
developing proposed major or significant Agency rules.
Its purpose is to explain the need for the action; iden-
tify regulatory goals and objectives; present the major
regulatory issues and alternatives; identify any policies;
decision criteria or other factors that will influence
regulatory choices; and present the work plan for devel-
oping the regqulation.

The Development Plan is prepared for Steering Committee
review. This review is meant to identify the full range

of issues early in the process. Steering Committee will:
(a) raise cross-media or other issues or alternatives not
identified in the Plan; (b) inform the lead office of rela-
ted studies underway in the Agency:; (c) encourage coordina-
tion of Agency resources, experience and policies; and

(d) review the work plan and schedule to decide how the
various offices will participate, and whether they can meet
time and resource needs of the lead office.

Prizparing the Document: The lead office prepares the document
with participation from the workgroup. The document should
include detail commensurate with the complexity and impor-!

tance of the rule. The extent to which the program can

specify the health and environmental problem as well as the
issues and alternatives will depend upon their previous
experience with this problem and the data available. In
any case, the document should include a comprehensive list
of issues, which the workgroup should amend as necessary

throughout the development process.

Operation: The lead office should submit the Development Plan
to Steering Committee review within 60 days of SAR approval
(unless the Steering Committee agrees to another date).

The lead office submits 25 copies of the Plan to its

Steering Committee Representative, who reviews the document
before sending it to the Steering Committee Chair for distri-
bution. The Steering Committee review period is two weeks.
(To get a Plan on an agenda, the Steering Committee member
must submit it to the Office of Standards and Regulations

by COB Tuesday, 15 days before that biweekly Wednesday
meeting.]

Steering Committee members review the package to ensure

that it is complete and to identify questions or issues.

The lead program office then briefs the Steering Committee

on the Plan at the biweekly meeting. Members will raise

any questions or issues at that meeting. After discussion,
and resolution of questions and issues, the Steering Committee
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approves the Plan, perhaps contingent upon certain revisions
or clarifications. The Committee agrees upon an appropriate
schedule for workgroup reports and other review steps. A
closure memo documents the Steering Committee meeting,
including issues raised, decisions made, and next steps.

. The Steering Committee tracks progress on the rule through
workgroup reports.

See Also: Guidelines and prototype Development Plans available
Steering Committee Representative.
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Workgroup Reports

Purrose: Workgroup Reports keep the Steering Committee informed
about workgroup progress on a regulatory action. They
describe: (a) issues and alternatives being addressed and
resolved; (b) any issues that need to be elevated for resolu-
tion; and (c) the status of ongoing work and any anticipated
delays. The Steering Committee's discussion of the Workgroup
Report focusses on cross~media or other issues or alternatives
not being considered by the workgroup. Steering Committee
concurrence with the Report is designed to ensure that issues
resolved by the workgroup are not raised again at a later date,
and that unresolved issues are dealt with in a timely way.

Preparing the Document: The workgroup chair prepares the Report
in consultation with workgroup members. The document should
summarize the status of issues; it need not be exhaustive.

It should include enough detail to allow workgroup members

to determine that all issues are included and their status

is presented accurately. Steering Committee Representatives
are expected to confer with their workgroup member(s). A
cumulative or master list of issues (both resolved and unre- !
solved) should accompany the Report as an attachment. This
list should simply copy the issues outlined in the Development
Plan, and might not change throughout the workgroup effort.

If no Development Plan is prepared, the first Workgroup Report
should contain the initial list of issues to be addressed.

Any additional issues arising during the rule's development
should be added to the master list.

Operation: The Steering Committee Representative submits 25
copies of the Report to the Steering Committee Chair, who
distributes it for a two-week Steering Committee review.
(Workgroup members should already have received a copy.)

To be included in a biweekly Wednesday meeting, Reports

must be submitted by COB Tuesday, 15 days before that
meeting. At the meeting, the program office briefs the
Steering Committee on the Report. Typically the workgroup
chair attends the Steering Committee meeting to participate
in the discussion. After discussion, the Steering Committee
approves the Report or requests revisions and makes recom-
mendations. If issues must be elevated, Steering Committee
Repregsentatives determine what these issues are and in what
forum to raise them. The Steering Committee Chair issues a
closure memo that documents issues raised and decisions made
at the Steering Committee meeting.

See Also: Fact Sheet $#3, "The Workgroup." A Workgroup
Reporting Format and copies of prototype Workgroup Reports
are available from your Steering Committee Representative.
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Workgroup Closure Meetings

Purpose: The workgroup closure meeting is an alternative to the
Steering Committee's review of regulation packages before they
enter Red Border (Assistant Administrator's) review. It provides
a forum for confirming that (a) the workgroup has successfully
completed its job, resolving as many issues as possible and
clearly defining others, (b) the rulemaking package is ready
for AA, RA, and DA-level review, and (c) Agency and external
requirements have been met.

Participants: A representative of the Information and Regulatory
Systems Division, from the Office of Standards and Regulations,
chairs the closure meeting. The role of the OSR chair is to
facilitate closure, not to decide substantive issues. Members’
of the workgroup participate in the meeting as representatives
of their Assistant Administrators. Offices that have not
taken part in the workgroup's deliberations do not participate
in the closure meeting.

Operation:

l. The lead office’'s Steering Committee Representative requests
a closure meeting through the appropriate Desk Officer in
the Regulation Management Branch. The lead office must
provide a complete draft rulemaking package to workgroup
members at least ten days before the closure meeting.

This draft package includes materials that normally are
expected as part of the Steering Committee review--the

rule, action memo, preamble, supporting analysis, infor-
mation clearance request (ICR), and other relevant materials.

2. The typical format for the meeting is: with the OSR chair
presiding, the workgroup chair gives a brief summary of
issues resolved and those still outstanding, and describes
any changes since the lead office distributed the draft
package to the workgroup. Other workgroup members offer
their AA's position (e.g., concurrence, concurrence subject
to revisions, concurrence subject to an issue that will be
raised for decision in Red Border, or nonconcurrence).

The OSR chair encourages closure by clearly establishing:

a. ®matters that should be addressed before Red Border,
b. 4issues (if any) to be presented in Red Border,
c. participation in, and date for beginning Red Border
review, and
d. whether or not to have concurrent OMB and Red Border
review.

3. Following the closure meeting, OSR will issue a brief
summary that certifies a package for Red Border review or
documents other conclusions. This closure memo defines
the conditions, timing, and other aspects of Red Border
review. The lead office and affected parties resolve any
problems, either before or during Red Border review, using
the Steering Committee as a forum, if appropriate.

See Also: Fact Sheet $3, "The Workgroup."
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Information Collection Requests (ICRs)

Purpose: Under the Paperwork Reduction Act (PRA), Agency offices mu
prepare an ICR to obtain OMB clearance for any activity that wxi
involve collecting substantially the same information from ten
or more non-Federal respondents. Offices or workgroups involved
in developing a rule may need to prepare ICRs for:

o studies or surveys for rule development; and/or
0 information requirements to be included in the rule itself--
e.g. reporting, monitoring, or recordkeeping requirements.

Timing: For studies or surveys, the ICR should be ready to submit four
months before the activity is scheduled to begin. Development
Plans should allow enough lead time in scheduling the research
activities subject to the PRA.

For information requirements, the ICR should normally be ready to
submit by the point at which the rulemaking package first reaches
formal Agency=-wide closure or review, whether this is Workgroup
Closure, Steering Committee, or Red Border review. The ICR may
involve rulemaking issues of interest to other participating
offices that need to be resolved at the latest in conjunction
with Red Border review. The ICR must be submitted to OMB on,

the date that the proposed rule is published.

Preparing the Document: Offices must submit ICRs to the Information
Policy Branch (IPB) in the Office of Standards and Regulations,
which has responsibility for EPA compliance with the PRA. 1IPB
has available a detailed set of instructions for writing the
ICR; 1PB is also prepared to review and offer advice on
preliminary drafts. In writing the ICR, special attention
should be given to:

© the statement of the need for--and use of--the information to
be collected: this is what justifies the ICR:

O the calculations of cost to government and hurden on respondents,
especially to make sure that they are consistent with calcula-
tions of economic impact in the rulemaking package; and

0 in the case of surveys, a detailed explanation of any statisti-
cal components, including the sampling and analysis plans.

Operation: The originating office submits the ICR to IPB. IPB then
reviews this document for information policy issues~-e.g. the need
for the information collection, plans for information management,
data quality, statistical validity--and responds with any problems
within two or three weeks. Once any problems are resolved, IPB
submits the ICR to OMB for their clearance review, which normally
takes 60-90 days. In the case of information requirements in
proposed rules, if OMB does not approve the ICR then the ICR must
be resubmitted in conjunction with publication of the final rule.

See Also: PRA Guidelines
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‘response before making substantive changes. OPPE tracks and
reports on the status of rules under OMB review and current

issues for senior management.

See Also: Fact Sheet #8, "Red Border Review". Steering Committee
Representatives can advise on exemptions from E.O. 12291 review.
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. ohaa’ Reyiet or Publication

Purpose: The ¥-4t2:al Register publication system was established
by Congresr as a means of informing the public of regulations
that affect. them. The Office of the Federal Register, manages
‘publication of Federal regulations. Publication in the
Federal Register has certain legal effects, among them?

* providing official notice of a document's existence
- and content;
* creating a rebuttable presumption that the text is
a true copy of the original document;
* establishing that the document was duly issued,
prescribed, or promulgated; and
providing evidence that is recognizec by a court of law.

Preparing the Document: When preparing a document for Federal
Register publication, follow the formal requirements of the
Office of the Federal Register (OFR), found in the Federal
Register Drafting Handbook. The Federal Register package
should include:

* The original plus three copies of the preamble/regulation
(please ensure that the copies have a signature:;

* Federal Register Checklist, signed by Steering Committee '
representative or other approving official; anad

* Typesetting request (EPA form 2340-15)

For reprints also include EPA form 2340-1

OFR follows strict publication requirements, so even mincN
problems can delay publication. The most common problems causing
delay are: errors in codification: unclear graphs, charts, and
tables; providing too few copies; unclear signatures; not
including a typesetting request; and not preparing the Federal
Register Checklist.

Operation: If your package is reviewed in Red Border you must
submit the Federal Register package with your Red Border
package. In any case, direct all Federal Register packages
to EPA's Federal Register Officer, Regulation Management
Branch (RMB), Room 41SWT, 382-7205. RMB reviews documents
for consistency with OFR requirements, then transmits them
to OFR for publication. Documents usually appear in the
Federal Register within four days after RMB approves then.
However, if a document is particularly long (250 pages or
more), and contains many tables, graphs, and pictures, publi-
cation will take at least one week.

RMB PROVIDES A LISTING
ON E-MAIL THAT DESCRIBES ALL DOCUMENTS SENT TO THE FEDERAL
REGISTER OR PUBLISHED WITHIN THE PAST FIVE DAYS. To access
this system simply: 1) sign onto E-mail, 2) type PRPOST, 3)
type FED.REG when “Subj:" appears, 4) read or scan the listing

See Also: Federal Register Document Drafting Handbook, available
the Agency's supply store; Federal Register Checklist avail-
able from Steering Committee Representatives.
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SUBJECT: Proc=zdures and Responsibilities for Updating and
Maintainjng ,the, Enforcement Docket

FROM: Richar .
ffice of Enf

Senior Enforcement Counsel,
cement and Compliance Monitoring (LE-133)

TO: Associate Enforcement Counsel
Regional Counsel

We have just completed compiling and reporting our lst
Quarter, FY 1987 accountability measures for civil judicial
referrals., This process always requires considerable effort
in recoanciling and interpreting data and suggests that there
may be some confusion and misunderstanding about the data
required and about the procedures and responsibilities
for updating and maintaining the Docket. s

The responsibility for providing, maintaining, and verifying
data in the Docket is shared among Headquarters and Regional
staff, Headquarters and Regional data analysts. I have identified
in the attached procedures some of the data problems that we
observed and ask that every one participate in correcting
erroneous and missing data and continue during each monthly
update c¢cycle to provide accurate and complete data, The
procedures discuss the various areas of concern and the
primary responsibilities, Each staff attorney should ceceive
a copy of these procedures so that they are reminded of how
the Docket is maintained and understand their responsxbxlxtxes
in the overall process,

Every attorney is asked to review their cases, provide
correct or missing data, and to remain diligent in the monthly
review and entry of Docket data. I have also asked the
Headquarters and Regional data analysts to routinely run
reports that will help locate incorrect or missing data. The
analysts will review these reports for inconsistent or missing
data and contact the Responsible attorneys for clarification.

Your persistence and continued efforts are essential to the
successful operation of the Docket. If you have any questions
about the procedures or wish to make suggestions to improve
the procedures and usefulness of the system please get
in touch with me, Sally Mansbach, or Bruce Rothrock.

cc: J. Bryan
S. Mansbach
3. Rothrock
G. Young
Computer Sciences Corporation



Procedures and Responsibilities for Updating and

Maintaining the Enforcement Docket

An accurate and current Docket data base depends on the
initial entry of cases and on the regular monthly review and
case update by the Headquarters and Regional attorneys assigned
to the case. It is particularly critical that the update and
data entry schedule be adhered to at the end of each fiscal
quarter. The steps in the process are:

(1) Prepare Case Data and Facility NData Forms for the
initial entry of cases, either during the period
when the case is under development or at the time
the case is referred (Regional attorney)

Enter all new cases (Regional analyst)

Prepare monthly case updates (Regional & HQ attorneys)

Enter monthly case updates (Regional & HQ analysts)

Run reports to verify the overall accuracy of the Docket
(number of new referrals, overall status of cases,
major milestone dates, referral indicator, law/sectian)
and distribute to Regional Counsel and Associate :
Enforcement Counsel for verification (Regional & HQ
analysts) :

(6) Verify accuracy of Docket and make corrections

(Regional Counsel, Associate Enforcement Counsel)
Enter corrections (Regional & HO analysts)
Run accountability reports and complete SPMS reporting
instruction forms (HO analysts, MOB)

—~ e~
UL & W
- — -

Monthly updates (item 3) should be completed by the first
of the month, verification (item 6) about the 9th, completion
of SPMS reporting instructions (item 8) and to the Compliance
Evaluation Branch on the 13th, to the Assistant Administrator on
the l4th, and final SPMS reporting and to OMSE no later than
the 15th of the month. This means that all corrections and
data entry and updating (item 7) must be completed by the
10th to be included in the accountability report for the just
concluded fiscal quarter.

The verification reports are a tool for use in determining
if all cases have been accounted for and the events surrounding
active or recently concluded cases have been entered in the
DOZKET. Information relevant to guacterly accountability
measures which is obtained after the monthly updates have been
submitted to the Regional analyst can be entered on the
verification reports and included in the final quarterly
update (on the 10th).



1. 1Initial Entry of a Case: The Regional attorney assigned

to develop the case is responsible for completing the Case

Data Form and the Facility Pata Form(s), and for providing

this information to the Regional analyst for initial entry of
thé case. Attorneys should not expect that the analyst will
complete these forms unless a procedure has been arranged

with their analyst and the data is readily available in the
litigation package. Such a procedure does not relieve the
attorney of the responsibility for the accuracy and completeness
of the data.

The attorney may enter a case in the Docket any time
after the case is "opened," but no later than when the case is
initiated. The "Date Opened"” is an arbitrary date
but is sometime in the period between when a decision is made
to take judicial action (an attorney is assigned to begin case
development) and when the case is "initiated." The "Date
Initiated” is the date that the Regional Administrator signs
and dates the referral letter. This means that the referral
package is ready to be placed in the mail. To be counted as
initiated in a fiscal quarter, a case must be in the mail and
entered in the Docket by the Regional data analyst by the
last day of the quarcter.

2. Major Milestone Event Dates: Major milestone event dates
are critical in tracking cases, accountability measures, and
in most analyses that are performed. The timely and accurate
entry of these dates is crucial for the overall integrity of
the system. Significant problems have arisen due to very
late or inaccurate entry of dates.,

We regularly make calculations of the number of cases
pending(e.g., at EPA HQ, at court) on a particular day(e.g.,
10/01/86). Each time that a major milesone date is entered,
the Overall Status (present/pending location) of the case
changes. Inaccurate and late entries can seriously distort
data used for accountability and budgeting.

Headquarters and Regional attorneys are responsible for
the entry of dates as part of the monthly case update. More
specifically the lead for entry of each event date is identi-
fied below:

Event/Milestone Date Primary/Lead Responsibility
Violation Determined Regional Attorney '
Technical Documents Received Regional Attorney

by ORC
Opened Regional Attorney

Initiated Regional Attorney

Received at FPA il HO Attorney

Check List Comple: -d HQ Attorney



Referred to DOJ HQ Attorney or

Regional Attorney for Direct
Referral to DOJ

Referred to US Atty HQ Attorney & Regional Attorney
Fiiled HQ Attorney & Regional Attorney
Concluded HQ Attorney & Regional Attorney
Returned to Region HQ Attorney

Rereferred Regional Attorney

3. Overall Status: The Overall Status of the case coincides

with the most recent major milestone and indicates the
present location of the case. The HO and Regional analysts
are responsible for verifying that the overall status and
latest milestone agree,

Overall
Status Milestone/Event Meaning
0 Opened Case opened, under development
in Region _ )
1 Initiated Initiated, Under Review/pending
' : at EPA HQ
2 To DOJ Referred to DOJ; under review/pendir—
at DOJ
3 To US Atty Referred to US Atty for filing
4 Filed in Court Filed; pending in court
5 Concluded Concluded: judicial aspects completed
S Returned to Region Returned to Region for further

development and subsequent rereferral
1 Rereferred ) Rereferred by Region, pending at

EPA HQ (a case that is rereferred

is not counted as a new referral;

the case is counted once at the time

of the original referral)

Headquarters Review Time: The determination of the head-
quarters review time is applied to all cases initiated,
regardless of whether the case is referred to DOJ, declined
and concluded, or returned to the Region for further
development. The starting point is the "Date Received at
EPA HQ" which is defined as the date that the Associate
Enforcement Counsel receives the litigation package. The
Headquarters attorney assigned to the case is responsible
for providing these dates as part of his or her monthly
update. If the "Date Received at EPA HO" is not provided,
the default is "Date Initiated."”




Cases can be divided into four categories and the dates
used in computing the review time is defined for each.

a. Referral by Region to EPA Headquarters:

- Date Received at EPA HQ(or Date Initiated)
- Date Referred to DOJ

b. Direct Referral by Region to DOJ:

- Date Received at EPA HQ(or Date Initiated)
- Date Check List Completed

Note: Date Check List Completed will be entered in the
DOCKET as a miscellaneous event and will appear
on the Case Status/Update Report once entered.
The event code is: CHKLST

c. Referral by Region to EPA HQ, Returned to Region for
Further development:

- Date Received at EPA HQ(or Date Initiated)
- Date Returned to Region

d. Referral by Region to EPA HQ, Declined by EPA HQ or
Withdrawn by Region:

- Date Received at EPA HQ(or Date Initiated)
- Date Concluded (Declined/Wwithdrawn)

Referral Indicator: The "Referral Indicator" designates

the office(Region or EPA HQ) developing and originating
the case and where the case is referred(EPA HQ or direct
referral to DOJ).

RH - Region to EPA HQ
RD - Region direct to NDOJ

A case that is referred by the Region directly to DOJ has
the same date for "Initiated” and "To DOJ". Many cases
that have a Referral Indicator of "RH" have the same date
for "Initiated” and "To DOJ," suggesting that the casc was
really referred directly to DOJ and should have a "Re‘erral
Indicator"” of RD.

The Regional Attorney and the Regional Data Analyst ave

are responsible for entering the correct Referral Indicator
at the time the case is initiated. Check that all direct
referrals are properly designated.



6., Concluded Cases: At the time a case is concluded the
Regional and Headquarters attorneys are responsible for
_ entering three data items as part of their monthly
update:

a. Date Concluded

b. Result - how the case was concluded

c. Assessed/Adjusted Penalty - for cases settled by consent
decree or litigated

This information should be provided as soon as possible after
the case is concluded. In the past, delays in entering

these items, for instance "Date Concluded," have altered the
number of active cases on a particular date as previously
reported in OECM's SPMS quarterly accountablility measures.

7. Headquarters Division: Some values for Headquarters
Division do not match the Law/Section values, e.g.,

HQDV = PES, and LAW/SECTION = RCRA 7003, CERCLA 106.

The Regional Attorney initiating the case is responsible
for designating on the Case Data Form the appropciate
Headquarters Division that will be reviewing the case,.

8. Law/Section: The Law(s) and Section(s) are the ones violated
and cited in the litigation report and complaint, the most
significant entered first., Do not use the section authorizing
enforcement, e.g., CAA, §113. A Section must be entered

for each Law. If more than one section of a particular

law is violate and cited in the litigation r2pork, then

each are entered as separate combinations.

EXAMPLES:
CERCLA 106
CSRCLA 107
RCRA 3008
RCRA 7003

In the DOCKET we use the section designation from the published
statute; do not use the one from the U.S. CODE.
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MEMORANDUM
SUBJECT:

FROM:

TO:

As wa
"Responsib
Enforcemen

WASHINGTON, O.C. 20480

#o|

OFFICE OF

Am 8 m ENFORCEMENT AND

COMPLIANCE MONITONING

Enforcement Docket Maintenance

Edward E. Reicoe £,
Acting Deputy Assistant Administrator
for Civil Enforcement

Regional Counsels, Regions I - X
Associate Enforcement Counsels

s discussed in Tom Adams' memo of February 8, entitled
ilities for Assuring Effective Civil Judicial
t" primary responsibility for the timeliness, accuracy

and completeness of information contained in the Enforcement

Docket lie

(1)

(2)

(3)
(4)

s with the Offices of Regional Counsel. Specifically:

Regions are responsible for accurate updates, at
least monthly:

Headquarters is responsible for accurate monthly
update of Headquarters - initiated data fields
(e.g., "checklist completed"):

Headguarters will not amend regional data entry:;

Headquarters will continue to monitor overall data
quality, on a meonthly basis for the balance of

- 9Y¥'88, and thereafter on a quarterly basis:;

(5)

discrepancies will be brought to the attention of the
Regional Counsel;

Docket maintenance will be considered as part of the
annual performance assessment discussion with
Regional Counsels.



- attached. I request that you distribute copies to all attorneys
in your office.

If you or your staff have any comments Or questions, please
let me know, or contact sally Mansbach or Bruce Rothrock at
8-382-3125,

My thanks for your cooperation.

Attachments



GUIDELINES AND PROCEDURES FOR THE ENTRY AND

OF CIV

I. INTRODUCTION

"Responsibilities for Assuring Effective Civil Judicial
Enforcement" is the subject of a Tom Adams memorandum, FEB 08,
1988, which gives the Regions increased authority and
responsibility in the judicial enforcement process. One of these
responsibilities pertains to the maintenance of the Enforcement
Docket Systen.

The Regions also will take the lead in the
criticalfunction of maintaining the Agency's
Enforcement DocketSystem. Except in national lead case
or where this responsibility is undertaken by a
Headquarters attorney and this is so noted in the case
management plan, Offices of Regional Counsel will be .
solely responsible for ensuring that accurate and up- °
to-date information on each caseis maintained in the
System. OECM attorneys will no longer make separate
docket entries as a matter of course: instead we will
rely on the Regionally-entered casestatus information.
OECM will retain an oversight responsibility to
ensure, to the extent possible, thataccurate
information, consistent across the Regions,is available
from the Docket System....

This document describes the procedures and responsibilities
for entering cases in the DOCKET and for the regular, monthly
review and update of the Case Status Report. As stated in Mr.
Adams' memorandum, this responsibility is almost entirely that of
the Regional Attorney, who in most instances is designated the
Lead EPA Attornay.

II. DREFINITION QOF A CASE
A. DOCKET Design and Assigning a Case Number.

The Emforcement Docket has been designed primarily as a
system fomrtracking civil judicial enforcement cases. A case is
a matter wliich is developed and referred with the intent that it
will be filed in court as a separate and independent entity, will
receive its own court docket number and not be joined with any
other case. With this in mind, an enforcement matter which
involves multiple facilities, multiple statutory violations, or
multiple defendants is entered as one case if it is intended and
believed at the time of case development and case referral that
it should be handled as one action, filed in court as one case,
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and negotiated or litigated as one case. The Docket system h.
been designed to handle and report on multiple law/section
violations, multiple facilities and multiple defendants, all

. linked to the parent case.

B. Amendments to Ongoing Cases.

It may be necessary once a case has been initiated to
prepare and refer a related matter with the intent of amending
the original case. An example might be an additional statute
violation or other defendants. These matters should not he
entered as separate cases but as amendments. There is a separate
record in the Docket System that allows for entry and tracking of
amendments.

C. Use of DOCKET for SPMS, Accountability, and with the
Workload Model.

The numbers used in the SPMS and Accountability process are
based on cases, the fundamental ingredients of the Docket System.
These are the numbers that we also report to Congress and the
public. The numbers used in the workload model are based on
cases and their component parts, such as amendments, number of
facilities, etc. The Docket structure allows for tracking all
these separate activities for workload model counts, even though—
they are included under a single case name and number.

ITI. INITIAL CASE ENTRY

A case should be entered in the system ( Opened ) as soon as
possible after the Regional program office refers the matter to
the Regional Counsel for civil litigation, and an attorney is
assigned and begins case development. The Regional Attorney is
rasponsible for completing the following and giving them to the
Regional data analyst for assignment of a case number and initial
data entry:

1. Case Data Form ( APPENDIX A ). Complete all items as
required.

2. Pacility Data Form ( APPENDIX B ). Complete a separate
form for each violating facility.

3. Case Summary ( APPENDIX C ). Develop a case summary that
contains the following information:

- Case Name: The name of the case as specxtied in the
litigation report.

- Facility Name: The name of the facility and
location where the violation(s) occurred.
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= Nature of case and violations(s) upon which the case
is based. Include the laws and sections violated.

- Proposed relief and remedy, including injunctive
and proposed penalty to be sought at settlement.
Enter penalty fields on the Case Data Form.

- Significant national or precedential legal or
factual issues.

- Previous enforcement actions (date, type).
- Recent contacts with defendant(s) (nature, outcome).
- Other significant aspects.

These paragraphs will be entered in the DOCKET as narrative under
the heading "Case Summary." See APPENDIX C for an example.

The Regional Attorney is responsible for entering a new case
as soon as possible after case development is bagun. While the
case is under development and prior to being referred (Initiatcd)
the case is in an overall status of "Opened." The earlier the
case is entered as an "Opened" case the sooner it will appear on
the DOCKET for use in case management. This procedure reduces
the end-of-quarter data entry crisis to record cases initiated (a
large proportion of which appear at the very end of the quarter).
If the case has been entered during case development it is
necessary to enter only the "Date Initiated” at the time the case
is referred. This eliminates the risk that a case might not be
counted because all of the appropriate information could not be
entered before accountability reports are run. Entry of "opened"
cases also facilitates management of actions which are the
subject of pre-referral negotiation.

IV. CASE STATUS REVIEW PROCEDURES

The Lead EPA Attorney has primary responsibility for the
review and update of all active cases. This is done at a minimum
monthly by reviewing the Case Status Report and making any
changes or updates directly on the report. The Lead EPA Attorney
receives update forms for all his/her cases from the Regional
data analyst once each month. The Lead EPA Attorney is
-rasponsible for annotating the update forms. These forms are
returned by the Lead EPA Attorney to the data analyst for entry
by the last work day of the month. The data analyst completes
corrections and updates and returns revised forms within five
work days to the Lead EPA Attorney for the next mohth's review
and update.

The Lead EPA Attorney should pay particular attention to the



following areas:

case Information

Major Milestone and Miscellaneous Events
staff, Attorney Names

Results

Penalties

Case Status Comments

An entry must be made in the attorney comment area every
month. Any issues which have been discussed or significant
events which occurred during the past month since the last update
must be included in the comments. An example of the nature and
method of entering status comments is contained in APPENDIX D.

If there has been no development or no activity in the case, "No
Change”" must be entered by the Lead EPA Attorney. The lead EPA
attorney gives the annotated monthly reports to the data analysts
for data entry and data base update. If the analyst does not
receive an update for an active case by the time the review
period has ended, he/she will enter '"NO UPDATE RECEIVED."

Except in cases where the Headquarters attorney is the Tead
EPA Attorney, Headquarters attorneys will be responsible only for
updating HQ-specific data (e.g., received at EPA HQ, checklist
completed, for direct referrals and referrsd to DOJ for other
than indirect referrals).

A chart display of roles and responsibilities is contained
in Appendix E. Summary "case code" tables are included in
Appendix F.

V. QUALITY ASSURANCE

The Lead EPA Attorney is responsible for assuring the
accurate, complete, and timely entry of all cases and for the
ongoing, monthly update and verification of case data. Regional
Counsel are responsible for periodic review of the Docket for
diccuracy and completeness of all data elements, including
Attorney Comments.

Repeated problems with accuracy of data entry should be
krought t® the attention of the Regional Counsel. The Regional
Counsel sheuld notify Sally Mansbach or Bruce Rothrock if
problems werit further attention.

OECM Headquarters will review the overall Docket for
accuracy and completeness, on a monthly basis for the balance of
FY 1988 and quarterly thereafter. Obvious errors or omissions
will be brought to the attention of the Regional Counsel, for
appropriate Regional action. Headquarters data entry will be
roestricted to those data elements which are Headquarters
responsibility. No amendment of Regional data will be made by



Headquarters stafr.

Comments or questions regarding Docket update and
maintenance procedures should

be addressed to Sally Mansbach or
- Bruce Rothrock.



ENFORCEMENT CASE DATA FORM

APPENDIX A
| CASE NO.: - - E Date Entered: / /
| (Assigned by Docket Control
I
* CASE NAME:
* TYPE CASE: CIV - Civil BNK - Bankruptcy
(See Back for Adm.) CIT - Citizen suit
* HQ DIVISION: AIR - Air MOB - Mobile
HAZ - Hazardous Waste WAT - Water
PES - Pesticides and Toxics
* LAW/SECTION: % (Please use the section CFR/SECTION:'
1. / of the law VIQLATED, 1. /
2. / NOT the section that 2. /
3. -~/ authorizes the action) 3. -/
4. /
50 ’
* TECHNICAL CONTACT: PHONE: FTS = -
* REGIONAL ATTORNEY: PHONE: FTS - -
* DEFENDANTS: NAMED IN
COMPLAINT?
(Y/N)
1.
2.
3.
4.
* STATE:
VIOLATION TYPE: POLLUTANT:
DATE OFENED: / /
* DATE INITIATED: /S / * REFERRAL INDICATOR RH: Region to HQ
(Civil) RD: Region to DOJ
DATE ISSUED: /  / (Direct Referral)
(Ady. Adm.) Direct Referral Lead: DOJ USA
DATE CONCLUDED: / /
DATE VIOLATION DATE DOCUMENTS
DETERMINED: / / RECEIVED BY ORC: / /

PROPOSED PENALTY:

* Required fields

- must be filled out for case entry



Appendix B

FACILITY DATA FORM

*PLEASE USE THE ADDRESS OF THE SITE OF VIOLATION (NOT THE COMPANY MAILING
ADDRESS) .

*A SEPARATE FORM MUST BE COMPLETED FOR EACH FACILITY CITED IN THE CASE.

- R Y YD AR WS o D T S WA R R WD AP W e A S W W e D D S D AL G WS W W G A WD G D R A D D W G G D AD Gp W N

| CASE NO.: - -E | | EPA ID #: |
| (Assigned by DOCKET analyst) | | (Assiqned by FINDS analyst) |

* FACILITY NAME:

* STREET ADDRESS:

* CITY: * STATE ZIP:

*TYPE OWNERSHIP: P: Private industry or individuax
F: Federal Government
S: State
C: County

M: Municipal
D: District

LC CODE(s): ' ' '
(one required)

-------------------------------- OPTIONAL =====eecemeecmceeecccceeeeome——e—--
PARENT COMPANY:

NPDES PERMIT NO.

SUPERFUND SITE: 4 (Y or N)

LATITUDE:

LONGITUDE:




APPENDIX C
CASE SUMMARY CONTENT A“D FORMAT

, The following is an example of a Case Summary. The summary
is written by the Regional Attorney and provided to the Regional
Data Analyst along with the Case Data Form and Facility Data Form
at the time the case is initially entered. The summary includes:

Case Name, Facxllty Name, Nature of case and violation(s) upon
which the case is based, Proposed relief and remedy, Significant
national or precedent1a1 legal or factual issues, Previous
enforcement actions, Recent contacts with defendants, Other
significant aspects.

- EXAMPLE -

CASE SUMMARY:

THIS IS A PROPOSED ACTION AGAINST THE ACME DISPOSAL CORP
(ADC) ET AL., UNDER SECTION 107 OR CERCLA TO RECOVER PAST COSTS
AND TO ESTABLISH LIABILITY AS TO FUTURE COSTS TO BE INCURRED
UNDER SECTION 104.

THIS CASE INVOLVED THE ADC SITE, LOCATED IN MODELTOWN, HB.
THE SITE WAS LISTED ON THE NPL ON 04/01/84. THE SITE IS A 100~
ACRE LANDFILL WHICH HAS BEEN OWNED BY ADC SINCE 03/05/75. —
NUMEROUS INDUSTRIAL WASTES HAVE BEEN DISPOSED OF AT THIS FACIL7 -
SINCE 1942.

EPA CONDUCTED ON-SITE GROUNDWATER SAMPLING ON 05/01/8S.
ANALYSIS REVEALED THE PRESENCE OF HAZARDOUS SUBSTANCES INCLUDING
METHYL ISOBUTYL, KETONE, AND TOLUENE. A NOTICE LETTER WAS SENT
TO THE SITE OWNER/OPERATOR AND TO THE TEN KNOWN GENERATORS ON
05/20/87. NO RESPONSES WERE RECEIVED.

THE 1ST IMMEDIATE REMOVAL WAS COMMENCED ON 06/01/85 AND WAS
COMPLETED ON 06/25/85. ONE HUNDRED DRUMS AND 500 CU YDS OF SOIL
WERE REMOVED AND DISPOSED OF AT A RCRA~-APPROVED FACILITY. THE
2ND IMMEDIATE REMOVAL ACTION WAS STARTED ON 08/01/85. FIFTY
DRUMS AND 100 CU YDS OF SOIL WERE REMOVED AND DISPOSED OF AT A
RCRA-APPROVED FACILITY. TOTAL FEDERAL GOVT COSTS AS OF 11/01/87
ARE $1,524,000.

A DEMAND LETTER FOR PAST COSTS WAS SENT TO ADC ON 12/01/87.
THE STATUTE OF LIMITATIONS MAY RUN ON 06/25/88. GENERAL NOTICE
LETTERS WERE SENT TO 143 PRP GENERATORS ON 09/01/87.



APPENDIX D
CASE STATUS COMMENTS

The following are examples of attorney case status comments,
provided as part of the monthly review of active cases. Comments
are written by the attorney directly on the Case Status Report
directly below or in the margin beside the previous months entry.

- EXAMPLE -~

HEADQUARTERS CASE STATUS:

REGIONAL CASE STATUS:

01-30-88: COMPLAINT FILED IN DIST. CT (EDMA) ON 01/15/88
AGAINST ADC, CITY OF MODELTOWN, GENERAL DISPOSAL CORP,, ET AL.
02~-28-88: ADC FILED ANSWER ON 02/15/88; GENERAL DENIALS. ADC
FILED MOTION TO DISMISS ON 02/15/88. '
03-30-88: ADC MOTION TO DISMISS DENIED ON 03/20/88. STATUS
CONF SCHEDULED TO BE HELD ON 04/18/88. - :
04-29-88: STATUS CONF HELD ON 04/18/88. GENERAL DISPOSAL CORP
REQUESTED TREATMENT AS DE MINIMIS GENERATOR. LITIGATION TEAM
PLANS TO MEET ON 05/20/88. GOVT PLANNING TO FILE MOTION FOR SJ.

(1) It is important to add precise dates to update comments
both to be specific and to avoid confusion between the date of
the docket entry and the date of the event.

(2) It is important to follow up on stated planned events
in subsequent monthly updates with comments as to whether or not
the planned event took place and, if so, when.

(3) Case status comments should reflect the general content
of settlement proposals and draft and final consent decrees,
including final construction deadlines, final compliance
deadlines, penalties, duration of the decree, and whether or not
stipulatel penalties are included.

(4) ~ If there are no updates during a month, enter "NO
CHANGE".



CIVIL JUDICIAL FNFORCEMENT DOCKET
DATA ENTRY MAINTENANCE VERIFICATION
RESPONSIBILITIES AND PROCETURES

APPENDIX E
03/11/88

ACTIVITY WHO WHAT When HOW
Open a Case Regional Attormey | Completes: Case Data Form, Optional; When case is | Attorney completes forms and
assigned to Ggme | Facility Data Form for each | opened or any time up | Case Summary. All items
development or violating Fac., Case Summary.| to but no later than marked with '#' must he
Lead EPA Atty Case is a matter which is when case is referred completed. Gives to Regional
filed, settled or litigpated to HQ or directly to data analyst.
separately from any other DOJ
Case. _
Initial Case Regional Nata Assign Case Number: Enter At time Regional On-line from Case Data and
Entry Analyst data from Case Data and Attorney Completes Facility Data Forms, Case

Facility Data Forms, Case
Summary

Forms.

Summary

Case Review

and Case Update
of all Active
Cases

a. Lead EPA Attty

Maj. Milestones/Misc. Fvents,
Dates, Staff, Status Comments
and Signficant Case events

- D o . — R T P A - e W e D N

HQ data fields (e.g. checklat

Monthly, Completed and
glven to Regional
Analyst by 1st work
day of each mnnth

- ———— - - —— — - W S S - -

Monthly

complete, HQ Comments if appropriate)

Review & edit as appropriate
Case Update Report (using
clear notations in bright
colored ink)

Case Update Report, as above,
deliverad by HQ data analyst

Data Fntry,
Data Rase

Update

- -~ - - -

Case Update Report as
reviewed and annotated by
Lead Attorney

- - —— - - - - - -

As appropriate

Monthly, Bepinning the
i1st of the month,
completed by the 5th
work day. Run new
Ilpdate Reports and
distribute by 8th work
day.

On-line, direccly from Case

Update provided by Regional

Attormey. Update all active
cases even if no change made
or no update received.

Case/Data
Verification

HQ Attorney

Major milestone Dates, (Wer-
all Scatus (see 3b), other

Case lLevel Nata; Regul
Status Comment Update‘)
Lead Attornmey

Monghly for FY'88

quarterly thereafter

Scan Case !Jpdate Report

provided hy HQ Analyst. Any

obvious errors or ssions
are brouwght to t’ rion
attention of Ass. and

then Regional founsel for
I oard FDA Are.. » 0



CIVII. JUDICIAL FNR......MFNT DOCKET
DATA ENTRY MAINTENANCE. VFRIF1CATION
RESPONSIBRILITIES AND PROCEDIRES

ACTIVITY W WHAT W W [
J
Tracking Lead EPA Atty Significant events related Monthly Part of monthly review of
Settlaments to settlement negotiation Case lipdate Report.
and Litigation ' or Litigation as required
Bvents by RC
HQ Attorney RQ Events, as appropriate Monthly monthly case review.
Concluding a Lead FPA Atty Enter data about settle- Monthly Part of monthly review of
Case (CD/Judge- ment /Judgement Results, Case llpdate Report, or as
ment Entered Date, Penalty events occur. o
Closing a Case | Lead EPA Atty Enter Data for Closed Case - | Monthly Part of monthly review of
Final Compli- when final compliance Case llpdate Report, or as
ance, Case achieved or case is with- events occur.
Withdrawn, drawn, declined or dismissed
Declined, Dis-
missed or
Combined N
Case Returned | Lead FPA Acty [ Enter "Date Returned” Monthly Part of Monthly lpdate, or
to Region as returns occur by proper
rotification of data analyst.
Case Rereferred| Lead FPA Atty Fnter "Date Re-referral” Monthly Part of Monthly Update
Monicor Case Lead EPA Atty Deternine cases returned and Analyst produces report
Returned to pending > 60 days. Deter- Monthly of all cases returned to
Region mine action to be taken: Region and pending >60 days
Refer or close. Update Docket for Lead FPA Attorney review
-I-K-).;;t.:;;ney Assess need to discuss cases | Quarterly HQ analyst prepares quarterly
with Region report on cases rtd to Region
Y60 days .
Amending a Add amendments to existing - Monthly Case llpdate, or on
Case l.ead FPA Atty case vhen matter {s part When matter is referred| amendment data form, to

Trackine M

of on-going case and will
ot he filed as a separate
matter for litigation

WMl e Pt onca odeh

Regional Analyst, when
amendment occurs

e o e e e

tal . . e ] La) . L



VIQLATION TABLE

_VIOLATION
TYPE

AOVIOL
CcLO
FIFRA
FIN
GFR
GRANT
GWM
IMP
IND
INFO
LDT
MPRSA
NESHAP
NOPRMT
NORPTG
NSPS
NSR
PMN
PRETMT
PRMTVL
PSD
PWSM/R
PWSMCL
PWSNP
PWSSA
REC
REP
S1P
SPILL
vIcC
UICCAC
UICMFL

UICMIN
UICMON
ULICNPA
UICOIN
ULCPRS
ULICUNI
UTCUNO
UICcveA
VHAP
404PMT

DESCRIPTION

Administrative Order Violation

Closure and Post-Closure Plan

FIFRA

Financial Responsibility

General Facilities Requirements

P.L. 92-500 Facility

Groundwater Monitoring

[mports

Industrial Source

CAA/114 (INFO)

Land Disposal & Treatment

MPRSA o

National Emission Stds. for Haz. Air Pollutants

Discharge w/o Peramit

No :porting or Moaitoriag

New Source Performance Standards

New Source Review

Pre-manufacturing Notice

Pretreatment

Permit Violation

Prevention of Significant Deterioration

PWS Monitoring/Reporting

PWS Mgximum Containment Level

PWS Notification to Public

PWS Sampling & Analyzing

Required Records Maintenaace

Reporting Violations

State laplementation Plan

311/CWA

UIC/SDWA

UIC Casing & Cementing

UIC Pluid Movement in Underground Source of
Drinking Water

UIC Mechanical Integrity

UIC Monitoring

UIC No Approved Plugging & Abandonment Plan

UIC Injection Between Outermost Casing

UIC Injection Beyond Authorized Pressure

UIC Unauthorized Injection

UIC Unauthorized Operation of a Class IV Well

UIC Compliance w/Plugging & Abandonment Plan

Volatile Razardous Air Pollutants

404 /CWA



Appendix F

 POLLUTANT TABLE

POLLUTANT

__TYPE DESCRIPTION

ARSN Arsenic

ASB Asbestos

BENZ Benzene

BERY Berylium

co ‘ Carbon Monoxide

COE Coke QOven Emissions

CON Containers (Drumse, Tanks)
LEAD Lead

MERC Mercury

NOX Nitrogen Oxides

op Opacity

PCB Polychlorinated Biphenyls
PM Particulate Matter

RADON Radon

RDNC Radionuclides

$02 Sulfur Dioxide

VNCL Vinyl Chloride

** If you would like to see any more pollutants added to
the table, plesse contact Bruce Rothrock at"
FTS-382-2614



RESULT TABLE

RESULT
CODE

RESULT
REASON

RESULT
LEVEL
1- Before WR
Referral to
DOJ DE
2- After WE

Referral to DJ
DOJ/US acey, DA
Before filing

of Complaint

or CD

3- Afcer filing LN
of Complaint
or CD CN

cP

Le’

*CR
*LR

*CB

*LB

e

Withdrawn by
Region
Declined by HQ

Withdrawa by HQ
Declined by DOJ
Daclinad by US
attorney

Litigated w/no
Penalty
CD w/no Penalty

CD w/Penalty
Litigeted w/Penalty

CD/Cost Recovery
Litigated/Cost
Recovery

CD w/Penalty & Cost
Recovery

Litigated w/Penalty
and Cost Recovery

0C - Dismissed by Court
VD - Voluntarily Dismissed

co

* Result code and Result reason apply oaly to

Combined

*RO
*CO
*BO

*0C
*0T

*RC
*CC

*CT

*RT

*3C

*3T

Penalty under RCRA™
Penalty under CERCLA -
Penalty uader both

& CERCLA

Cost Recovery under CERCL
Cost Recovery w/treble
damages under CERCLA
Penalty under RCRA & Cost
Recovery under CERCLA
Penalty and Cost Recovery
under CERCLA

Penalty under CERCLA, Cos
Recovery w/treble damages
under CERCLA

Penalty under RCRA, Cost
Recovery w/treble damages
under CERCLA

Pensalty under both RCRA &
CERCLA, Cost Recovery und.
CERCLA

Penalty under both RCRA &
CERCLA, Cost Recovery w/
treble damages uander CERC!

RCRA/CERCLA cases



REFERRAL INDICATOR TABLE

REFERRAL
INDICATOR

RH
RD
RU
HD

DESCRIPTION

Region to Headquarters
Region to DOJ

Region to US Attorney
Headquarters to DOJ



GUIDANCE OM THE USE OF ALTERNATIVE DISPUTE RESQLUTICN

IN EPA ENFORCEMENT CASES

I. INTRODUCTION

To effect compliance with the nation's environmental laws,
the United States EZavironmental Protaction Agency (Z7A; nas
developed and maintained a vigorous judicial and administrative
enforcement program. Cases instituted under the program must be
resolved, either through settlement or decision by the appro-
oriate authority, as rapidly as possitle in order to maiacain
the integrity and credibility of the program, and to reduce :he
backlog of cases.

Traditionally, the Agency's enforcement cases nave Deen
settled through negotiations solely between representatives of
the Government and the alleged violator. With a 95 percent
success rate, this negotiation process has proved effective,
and will continue to be used in most of the Agency's cases.
Nevertheless, other means of reaching resolution, known col-
lectively as alternative dispute resolution (ADR), have evolved.
Long accepted and used in commercial, domestic, and labor disputes,
ADR techniques, such as arbitration and mediation, are adaptable
to environmental enforcement disputes. These ADR procedures
hold the promise for resolution of some of EPA's enforcement
cases more efficiently than, but just as affectively as, those
uysed in traditional enforcement. Furtliermore, ADR provisions
can also be incorporated into judicial consent decrees and consent
agreements ordered by administrative law judges to address
future disputes.

EPA does not mean to indicate that by endorsing the use of
ADR in its enforcement actions, it is backing away from a strong
enforcement position. On the contrary, the Agency views ADR as
merely another tool in its arsenal for achieving environmental
compliance. EPA intends to use the ADR process, where appropriate,
to resolve enforcement actions with outcomes similar to those
the Agency reaches through litigation and negotiation. Since
ADR addresses only the process (and not the substance) of case
resolution, its use will not necessarily lead to more lenient
results for violators; rather, ADR should take ZPA to its desired
ends by more efficient means. s

- ADR is increasingly becoming accepted by many federal
agencies, private citizens, and organizations as a method of
handling disputes. The Administrative Conference of the United
States has repeatedly called for federal agencies to make greater
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use of ADR technigues, and nas sponscored aumerous studies o
further their use by the federal government. Tha Atzornev
General of the United States has stated that it is the policy
of the United States to use ADR in appropriate cases. 3y
memorandum, dated February 2, 1987, the Administrator of EPA
endorsed the concept in enforcement disputes, and urged senior
Agency officials to ncminate appropriate cases.

This guidance seeks to:
(1) Establish Policy - establish that it is EPA policy

to utilize ADR in the resolution of appropriate civil
enforcement cases.

12) Describe Methods - describe some of the applicable
types ol ADR, and the charactaristics of cases which
might call for the use of ADR;

(3) Formulate Case Selection Procedures - formulate
procedures for determining whether to use ADR in
particular cases, and for selection and procurement
of a "third-party neutral” (i.e., mediators, :
arbitrators, or others employed in the use of ADR);

14) Establish Qualifications - establish quale;catxons
for third-party neutrals; and

»53) PFormulate Case Management Procedures - formulate
procedures for management of cases in which some
or all issues are submitted for ADR.

II. ALTERNATIVE DISPUTE RESOLUTION METHODS

ADR mechanisms which are potentially useful in environ-
mental enforcement cases will primarily be mediation and nonbind-
ing arbitration. Fact-finding and mini-trials may also be helpful
in a number of cases. A general description of these mechanisms
follows. (See also Section VIII, below, which describes in
greater detail how each of these techniques works.) Many other
forms of ADR exist, none of which are precluded by this guidance.
Regardless of the technique employed, ADR can be used to resolve
any or all of the issues presented by a case.

A. Mediationl is the facilitation of negotiations by a
person not a party to the dispute (herein "third-party neutral")
who has no power to decide the issues, but whose function is to

l For further information on the mediation role of Clean Sites Inc
see guidance from the Assistant Administrator, Office of Solid
Waste and Emergency Response and Assistant Administrator, Office
of Enforcement and Compliance Monitoring on the "Role of Clean
Sites Inc. at Superfund Sites," dated April 24, 1987.
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MEMORANDUM

SUBJECT: Final Guidance on Use cf Altsrnative Dispute
Resolution Technigues in Enfcrcement Acticns

TO: Assistant Administrators
Regional Administrators

I. Purpcse

Attached is the final guidance on the use of alternative
dispute resolution (ADR) techniques in enforcement actions. This
guidance has been reviewed by EPA Headquarters and Regional
offices, the Department of Justice, as well as by representatives
of the regulated community. We have also sought the advice of
leading ADR professionals, including many of the renowned partici-
pants at a recent Colloquium on ADR sponsored by the Administrative
Conference of the United States.

The reaction to the draft guidance has been overwhelmingly
favorable and helpful. In response to comments, the guidance more
clearly distinguishes the uses of binding and non-binding techniqgues,
emphasizes the need to protect the confidentiality of conversa+tions
tefore a neutral, and includes model agreements and procedurass Zor
the use of each ADR technigue.

II. Use of ADR

As the guidance explains, ADR involves the use of third-party
neutrals to aid in the resolution of disputes through arbitration,
mediation, mini-trials and fact-finding. ADR is being used increas-
ingly to resolve private commercial disputes. EPA is likewise
applying forms of ADR in various contexts: negotiated rulemaking,
RCRA citing, and Superfund remedial actions. ADR holds the promise
of lowering the transaction costs to both the Agency and the
regulated community of resolving applicable enforcement disputes.
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I view ADR as a new, innovative and pot=antially more effec:i
way to accomplish the results we have sought Ior years using
conventional enforcement techniques. We retain our scrist adherence
to the principle that the regulated community must comply with the
environmental laws. The following tasks will be undertaken to
anabble the Agency to utilize ADR to more effectively and efficiently

foster compliance:

'.1'3

Training. Some within the Agency may fear that usiang less
adversarial technigues to resolve enforcement actions implies thas
the agency will be seeking less rigorous settlements. This is aoc
the case. We must train our own people in what ADR is, what it is
not, and how it can help us meet our own compliance oovjectives. We
plan to accomplish this by making presentations at national pragram
and regional ccunsel meetings, and by consulting on particular cases.

Outreach. We must also make an affirmative effcort to demon-
strate to the regulated community that EPA is receptive to sugges=-
tions from them about using ADR in a given case. Nominating
a case for ADR need not be viewed as a sign of weakness in either
party. After we have gained experience, we plan to conduct a '
national conference to broaden willingness to apply ADR in the
enforcement context. :

Pilot Cases. Ultimately, the value of ADR must be proven by
its successful application in a few pilot cases. ADR is being use
to resolve an important municipal water supply problem involving
the city of Sheridan, Wyoming. Two recent TSCA settlements also
utilized ADR to resolve disputes which may arise in conducting
environmental audits required under the consent agreements. Beyond
these, however, we need to explore the applicability of ADR to
additional cases.

III. Action and Follow-~Up

I challenge each of you to help in our efforts to apply ADR
to the enforcement process. I ask the Assistant Administrators to
include criteria for using ADR in future program guidance, and to
include discussicns of ADR at upcoming national meetings. I ask
the Regional Administrators to review the enforcement actions now
under development and those cases which have already been filed to
find cases which could be resolved by ADR. I expect each Region
to nominate at least one case for ADR this fiscal year. Cases
should be identified and nominated using the procedure set forth
in the guidance by September 4, 1987 -

A~ ~\\P\___S; \NCA~=n
Lee M. Thomas

Attachment

cc: Regional Enforcement Contacts
Regional Counsels
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assist the parties ia reaching settlement. The mediator serves

to schedule and structure negotiations, acts as a catalyst cetween
the parties, focuses the discussions, facilitates exchange bdetween
the parties, and serves as an assessor - but not a judge - of

the positions taken by the parties during the course of negotia-
tions. With the parties' consent, the mediator may t2ke on
additional functions such as proposing solutions to the problenm.
Nevertheless, as in traditional negotiation, the parties retain
the power to resolve the issues through an informal, vecluntarv
process, in crder to reach a autually acceptable agraement.

Having agreed toc a mediated settlement, parties can then make

the results binding.

B. Arbitration invclves the use of a person =-- 1ot a pariv
to the dispute =-- to hear stizulated issues pursuant =2 procedures
speciiied by the parties. Depending upon he agreement cf thne
parties and any legal constraints against entering into %sinding
arbitration, the decision of the arbitrator may or may not oe
binding. All or a portion of the issues -- whether factual,
legal or remedial -- may be submitted to the arbitrator. Because
arbitration is less formal than a courtroom proceeding, parties
can agree to relax rules of evidence and utilize other time-saving
devices. For the present, EPA appears to be restricted by law.
to use binding arbitration only for small CERCLA cost recovery
cases. We are conductlng further research regardlng its use to
decide . factual issues.

C. Fact-finding entails the investigation of specified
issues by a neutral with subject matter expertise, and selected
by the parties to the dispute. The process may be binding or
nonbinding, but if the parties agree, the material osresented
by the fact-finder may be admissible as an established fact in
a subsequent judicial or administrative hearing, or determinative
of the issues presented. As an essentially investigatory process,
fact-finding employs informal procedures. Because this ADR
mechanism seeks to narrow factual or technical issues in dispute,
fact-finding usually results in a report, testimony, or established
fact which may be admitted as evidence, or in a binding or advisory
opinion.

D. Mini-trials permit the parties to present their case, or
an agreed upon portion of it, to principals who have authority
to settle the dispute (e.g., vice-president of a company and a
senior EPA official) and, in some cases as agreed by the parties,
to a neutral third-party advisor. Limited discovery may precede
the case presentation. The presentation itself may be summary
or an abbreviated hearing with testimony and cross-examination
as the parties agree. Following the presentation, the principals
reinstitute negotiations, possibly with the aid of the neutral
as mediator. The principals are the decisionmakers while the
third-party neutral, who usually has specialized subject matter
expertise in trial procedures and evidence, acts as an advisor
on potential rulings on issues if the dispute were to proceed to
trial. This ADR mechanism is useful in narrowing factual issues
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or mixed guestions of law and fact, and in giving the princizalis
3 realistic view of the strengths and weaknesses of their cases.

III. CHARACTERISTICS OF ENFORCEMEMNT CASES SUITABLE FOR ADR

This section suggests characteristics of cases which mav be
most suitable for use of ADR. These characteristics are neces-
sariiv oroad, as ADR may theoretically De used in any type of
dispute. Enforcement personnel can use these characteristics to
make a preliminary assessment of whether ADR should be considered
Sor use in a particular case, including a discrete portion or
{ssue in a case.

ADR procedures may e introduced into a case at any point
in i<s development or while nending in court. However, it is
preferable that ADR be considered as early as possible in the
progress of the case to avoid the polarizing effect wnich frequently
results from long and intense negotiations or the £iling of a
lawsuit. ADR should, therefore, be considered prior to referral |
of a case to DOJ. 1Indeed, the threat of a referral may be used
as an incentive to convince the other parties to utilize an '
appropriate ADR technique.

) Notwithstanding the preference for consideration and use

of ADR at an early stage in the progress of a case, there are
occasions when ADR should be considered after a case has been
referred and filed in court. This is particularly true when the
parties have reached an apparent impasse in negotiations, or the
cour- does not appear to be willing to expeditiously move the
case to conclusion through establisning discovery deadlines,
conducting motions hearings or scheduling trial dates. In such
cases, introduction of a mediator into the case, or submission
of some contested facts to an arbitrator may help to break the
impasse. Cases which have been filed and pending in court for a
number of years without significant movement toward resolution
should be scrutinized for prospective use of ADR.

In addition to those circumstances, the complexity of legal
and technical issues in environmental cases have resulted in a
recent trend of courts to appoint special masters with increasing
frequency. Those masters greatly increase the cost of the litigation
and, while they may speed the progress of the case, the parties
have little direct control over the selection or authority of
the masters. The government should give careful consideration
to anticipating a court's desire to refer complex issues to a
mastir by proposing that the parties themselves select a mediator
to assist in negotiations or an arbitrator to determine some
factual issues.
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The following characteristics of cases wnich nay be candiiartas
for use of some form of ADR are not intended to de exhaustive.
Agency personnel must rely upon their own judgment and exgerience
to evaluate their cases for potential applications of ADR. In all
instances where the other parties demonstrate their willingness to
use ADR, EPA should consider its use. Sample characteristics of
cases for ADRZ:

A Impasse or Potential for Impasse

When the resolution of a case is prevented through impasse,
EPA is prevented from carrying out its mission to protect and
enhance the environment, and is required to continue to commit
resources to the case which could otherwise be utilized =o addrass
other problems. It is highly desirable to anticicate anéd avoid,
if possible, the occurrence of an impasse.

Impasse, Or the possibility for impasse, is commcnly creaczsd
by the following conditions, among others:

(1) Personality conflicts or poor communication among
negotiators;

(2) Multiple parties with conflicting interests;

"(3) Difficult technical issues which may benefit from
independent analysis:

(4) Apparent unwillingness of a court to rule on matters
which would advance the case toward resolution:; or

(S) High visipility concerns making it difficult for the
parties to settle such as cases involving particularly sensitive
environmental concerns such as national parks or wild and scenic
rivers, issues of national significance, or significant adverse
employment implications.

In such cases, the involvement of a neutral to structure,
stimulate and focus negotiations and, if necessary, to serve as an
intermediary between personally conflicting negotiators should be
considered as early as possible.

B. Resource Considerations

All enforcement cases are important in that all have, or
should have, some deterrent effect upon the violator and other
members of the regqulated community who hear of the case. It is,
therefore, important that EPA's cases be supported with the

2 ADR is not considered appropriate in cases where the Agency is
contemplating criminal action.
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level of resources aecessary to achisve the Jdesired result.
Nevertheless, because of the size of EPA's eniforcement effore,
it is recognized that resource efficiencies must be achieved
whenever possible to enable EPA to address as many vioclations as
possible.

There are many cases in which utilizing some &
would achieve rescurce eificiencies £or ZPA. Gener
cases cpntain the Ioliowing charactaristics:

m of ADR

or
ally, those

(1) Those brought in a program area with which EPA nas had
ccns:.derable experience, and in which the prcceduras, case .aw
and ramedies ars reiatively well-set:tled and rcutine; or

(2) Those having 2 large number Of parties or issuas whare
ACR 2an be a valualle case management tcol.

C. Remedies Affecting Parties not Subject tc an Enforcement Action

Sometimes, the resolution of an underlying environmental problem
would benefit from the involvement of persons, organizations or
entities not a party to an impending enforcement action. This is
beconing more common as EPA and the Congress place greater emphasis
on public participation in major decisions affecting remedies in
enforcement actions. Such cases might include those in which:

(1) A state or local governmental unit have exprassed an
interest, but are not a party:

(2) A citizens group has expressed, or is likely toO express
an interest; or

(3) The remedy is likely to affect not only the violator,
but the community in which the violator is located as well (e.g.,
those cases in which the contamination is wide-spread, leading
to a portion of the remedy being conducted off-site).

In such cases, EPA should consider the use of a neutral very
early in the enforcement process in order to establish communication
with those interested persons who are not parties to the action,
but whose understanding and acceptance of the remedy will be
important to an expeditious resolution of the case.

IV. PROCEDURES FOR APPROVAL OF CASES FOR ADR

This section describes procedures for the nomination of
casess for ADR. These procedures are designed to eliminatg confusic
regarding the selection of cases for ADR by: (1) integrating the
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selection of cases for ADR into the existing enforcement case
selection process; and (2) creating decision points and contacts
in the regions, headquart2rs, and DOJ to determine whether to
use ADR in particular actions.

A. Decisionmakers

To facilitate decisicns whether to use ADR in 2 particular
action, decision points in headquarters, the regions and DOJ
must be established. At headquarters, the decisionmaker will
be the appropriate Associate Enforcement Counsel (AEC). The AZC
should consult on this decision with his/her correspondiag nead-
guarters compliance division cdirector. At DOJ, the decisionmaXar
will be the Chief, Environmental Enforcement Section. In the
regions, the decisionmakers will be the Regional Counsel in con-
sultation with the appropriate regional program division diractor.
If the two Regional authorities disagree on whether to use ADR
in a particular case, then the Regional Administrator (RA) or
the Deputy Regional Administrator (DRA), will decide the matter.
This decisionmaking process guarantees consultation with and
concurrence of all relevant interests.

B. Case Selection Procedures

Anyone in the regions, headquarters, or DOJ who is partici-
pating in the development or management of an enforcement action,
or any defendant or PRP not yet named as a defendant, may suggest
a case or selected issues in a case for ADR.3 Any suggestion,
nowever, must be communicated to and discussed with the appropriate
regional office for its consent. The respective roles of the AECs
and DOJ are discussed below. After a decision by the Region or
litigation team to use ADR in a particular case, the nomination
should be forwarded to headquarters and, if it is a referred
case, to DOJ. The nominations must be in writing, and must
enumerate why the case is appropriate for ADR. (See Section IIX
of this document which describes the characteristics for selection
of cases for ADR.) Attachments A and B are sample case nomination
communications. Attachment A pertains to nonbinding ADR, and
Attachment B pertains to binding ADR.

Upon a determination by the Government to use ADR, Government
enforcement personnel assigned to the case (case team) must
approach the PRP(s) or other defendant(s) with the:suggestion.

The case team should indicate to the PRP(s) or defendant(s) the
factors which have led to the Agency's recommendation to use

S Nomination papers should always be deemed attorney work product
so that they are discovery free.
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APDR, and the potential venefits to all parties from i4s use.

The PRP(s) or other defendant(s) should understand, nevertneless,

that the Government is prepared to proceed with vigorous litigation

in the case if the use of a thirdeparty neutral fails to rasolve

the matter. Further, for cases which are refarrable, the defendai:{s)
shou.d be advised that EPA will not hesitate to refer the matcer

to DOJ for prosecution.

1. Nonbinding ADR

For mediation, mini-trials, nonbinding arbitration, and
other ADR mechanisms involving use of a third-party neutral as a
nonbinding decisionmaker, ragions snould notify the aporopriate
AEC and, 1f the case is retferred, DOJ of: (l) its intent to use
ADR in a particular case, and (2) the opportunity to consul:
with the Region on its decision. 3uch notification should be in
writing and by telephone call. The AEC will consult with the
appropriate neadquarters program division director. The Region
may presume that the AEC and DOJ agree with the selection of the,
case for ADR unless the AEC or DOJ object within fifteen (15)
calendar days of receipt of the nomination of the case. 1If
either the AEC or DOJ object, however, the Region should not
proceed to use ADR in the case until consensus is reached.

2. Binding ADR

For binding arbitration and fact-finding, and other ADR
mechanisms involving the use of third-party neutrals as bindin
decisionmakers, the appropriate AEC must concur in the nomination
of the case by the Region. In addition, DOJ must also concur in
the use of binding ADR in referred cases. Finally, in non-CERCLA
cases which may involve compromise of claims in excess of $20,000
or where the neutral's decision will be embodied in a court order,
DOJ must alsoc concur. Without the concurrence of headquarters
and DOJ under these circumstances, the Region may not proceed
with ADR. OECM and DOJ should attempt to concur in the nomina-
tion within fifteen (15) days of receipt of the nomination.

Under the Superfund Amendments and Reauthorization Act (SARA),
Pub. L. No. 99-499, §122(h)(2)(1986), EPA may enter into binding
arbitration for cost recovery c¢laims under Section 107 of CERCLA,
provided the claims are not in excess of §$500,000, exclusive of
interest. Until regulations are promulgated under this section,
EPA is precluded from entering into binding arbitration in cost
recovery actions. Accordingly, Attachment C is not yet appropriate
for use in cases brought under this section. It is, however, avail-
able for use in nonbinding arbitration.

V. SELECTION OF A THIRD-PARTY NEUTRAL

A. Procedures for Selection

Both the Government and all defendants must agree on the need
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for a neutral in order to proceed with ADR. I some situaticns
(e.g., in a Superfund case), however, the partiss may proceed wi=nh
ADR with consensus of only some Of the parties depending on the
issue and the parties. Once agreed, the method for selecting

the neutral and the actual selection in bcth Surzerfund and other
cases will pe determined Dy all parties invclved with the excap-
tion of cases governed by §107 of CERCLA. To nelp narrow :n
searcn for a third-party neutral, it is useful, although not
ragquired, for the garties to agree praliminarily on cne or mera
ADR mechanisms. OECM is available to help at this point in %he
process, including the procurement of in-house or outside persons
0 aid the parties in selecting an apnrcoriat2 ADR mechanism.

4

In Section VIII below, we nave indizatsd some of the si
where each ADR mechanism may De most approgriate. 0fI course
parties are free tO employ wnichever technigue they preor
for the case. Because the ADR mechanisms ar= flexible, they are
adaptable to meet the needs and desires of the parties.

-
=]

.

The parties can select a third-party neutral in many ways. !
fach party may offer names of proposed neutrals until all parties
agree on one person or organization. Alternatively, each party
may propose a list of candidates, and allow the other parties to
strike unacceptable names from the list until agreement is
reached. For additional methods, see Attachments C, D, and E.
Regardless of how the parties decide to proceed, the Government
may obtain names of qualified neutrals from the Chief, Legal
ZInforcement Policy Branch (LEPB) (FTS 475-8777, LE-130A, E-Mail
bDox EPA 2268l), by written or telephone reaquest. With the help
of the Administrative Conference of the U.S. and the Federal
Mediation and Conciliation Service, OECM is working &o establish
a national list of candidates from which the case team may select
neutrals. In selecting neutrals, however, the case team is not
limited to such a list.

It is important to apply the qualifications enumerated below
in section V.B. in evaluating the appropriateness of a progosed
third-party neutral for each case. Only the case team can decide
whether a particular neutral is acceptable in its case. The
qualifications described below provide guidance in this area.

At any point in the process of selecting an ADR mechanism or
third-party neutral, the case team may consult with the Chief,
LE?8, for guidance. -

B. Qualifications for Third-Party Neutrals

The following qualifications are to be applied in the
selection of all third-party neutrals who may be considered for
service in ADR procedures to which EPA is a party. While a
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third-party neutral! should meet as many of the qualifications as
possible, it may be difficult to identify candidates who zossess
all the qualifications for selection of a third-party neutral.
Failure to meet one or more of these gqualifications should not
necessarily preclude a neutral who all the parties agree would

be satisfactory to serve in a particular case. The gqualificaticns
are, therefore, intended only as guidance rather than as pre-
requisites to the use of ADR. Further, one should apoly a greater
degree of flexibility regarding the qualificazions of neutrais
involved in nonbinding activities such as mediation, and a stricter
adherence to the qualifications for neutrals making binding
decisions such as arbitrators.

1. Qualifications for Individuals

a. Demonstrated Experience. The candidate should
have experience as a thircd=-party neutral in arbitration, mediation
or other relevant forms of ADR. However, other actual and active
participation in negotiations, judicial or administrative hearings
or other forms of dispute resolution, service as an administrativJe
law judge, judicial officer or judge, or formal training as a
neutral may be considered. The candidate should have experience
in negotiating, resolving or otherwise managing cases of similar
complexlty to the dispute in question, e.g., cases involving
multxple issues, multiple parties, and mixed technlcal and legal
issues where applicable.

b. Independence. The candidate must disclose any
interest or relationship which may give rise to bias or the
appearance of bias toward or against any party. These interests
or relationships include:

(a) past, present or prospective positions with or financial
interests in any of the parties;

(p) any existing or past financial, business, professional,
family or social relationships with any of the parties
to the dispute or their attorneys;

(c) previous or current involvement in the specific dispute:

(d) past or prospective employment, including employment as
a neutral in previous disputes, by any of the parties;

(e) past or present receipt of a significant portion of the
neutral's general operating funds or grants from one or
more of the parties to the dispute.

The existence of such an interest or relationship does not
necessarily preclude the candidate from serving as a neutral,
particularly if the candidate has demonstrated sufficient
indevendence by reputation and performance. The neutrals with
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the most experience are most likely tO have past or current
relationships with some partias to the dispute, lncluding tae
Government. Nevertheless, tne candidate must disclose ali
interests, and the parties snhould then determine whether the
interests create actual or apparent Dias.

c. Subject Matter Expertise. The candidate snouid
have sufficient general knowledge of the subject mattar of the
dispute to understand and follow the issues, assist the parties
in reccognizing and establisning priorities and the order of
consideration of those issues, ensure that all zossibie avenues
and alternatives to settlement are explored, and otherwise serve
in the most effective manner as a third-party neutral. Depending
on the case, it may also be nelpful if the candidate has specific
expertise in the issues uncer consideration.

d. Single Role. The candidate should not be serviag
in any other capacity in the enforcement process for zhat particular
case that would create actual or apparent bias. The case team
should consider any prior involvement in the dispute which may
prevent the candidate from acting with objectivity. For example,
involvement in developing a settlement proposal, particularly !
when the proposal is developed on behalf of certain parties, may
preclude the prospective neutral from being objective during
binding arbitration or other ADR activities between EPA and the
parties concerning that particular proposal.

Of course, rejection of a candidate for a particular ADR
activity, such as arbitration, does not necessarily preclude
any role for the candidate in that case. The candidate may
continue to serve in other capacities by, for example, relaying
information among parties and presenting otfers on benalf of
particular parties.

2. Qualifications for Corporatxons and Other Organiza-
tions.4 Corporations or other entities or organizations which
propose to act as third-party neutrals, through their officers,
employees or other agents, in disputes involving EPA, must:

(a) lixe unaffiliated individuals, make the disclosures
listed above; and

(b) submit to the parties a list of all persons who, on
behalf of the corporation, entity or organization, will
or may be significantly involved in the ADR procedure.
These representatives should also make the disclosures

listed above.

4 For further guidance regarding Clean Sites Inc., see guidance
from the Assistant Administrator, Office of Solid Waste and
Emergency Response and Assistant Administrator, Office of
Enforcement and Compliance Monitoring on the "Role of Clean Sites
Inc. at Superfund Sites," dated April 24, 1987.
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In selecting a third-party neutral to resolve or aid in the
rescalution of a dispute to which EPA is a party, Agency personnel
should remain at all times aware that the Agency must not only
upnald its obligation to protect public health, welfare and the
environment, but also develop and maintain public confidence
that the Agency is performing its mission. Care should be taken
in the application of these qualifications to avoid the selection
of third-party neutrals whose ianvolvement in the resolution of
the case mignt undermine the integrity of that resolution and
tne enforcement efforts of the Agency.

VII. OTHER ISSUES:

A. Memorializaticn of Agreements

Just as 1t would in cases where ADR has not been used, the
case team should memorialize agreements reached through ADR in
orders and settlement documents and obtain D0J and headquarters
approval (as appropriate) of the terms of any agreement reached
through ADR.

B. Fees For Third-Party Neutrals

The Government's share of ADR costs will be paid by Head-
quarters. Contact LEPB to initiate payment mechanisms. Because
such mechanisms require lead time, contact with LEPB should be
nade as early as possible after approval of a case for ADR.

It is EPA policy that PRPs and defendants bear a share of
these costs equal to EPA except in unusual circumstances. This
policy ensures that these parties "buy in" to the process. It
is important that the exact financial terms with these parties
be settled and set forth in writing before the initiation of ADR
in the case.

C. Confidentiality

Unless otherwise discoverable, records and communications
arising from ADR shall be confidential and cannot be used in
litigation or disclosed to the opposing party without permission.
This policy does not include issues where the Agency is required
to make decisions on the basis of an administrative record such
as the selection of a remedy in CERCLA cases. Public policy
interests in fostering settlement compel the confidentiality of
ADR negotiations and documents. These interests are reflected
in a number of measures which seek to guarantee confidentiality
and are recognized by a growing body of legal authority.

Most indicative of the support for non-litigious settlement
of disputes is Rule 408 of the Federal Rules of Evidence which
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renders offers of compromise or sez:lemen:t Or shtais2ments made
during Jdiscussions inadmissable in subsequent lizigation detween
the parties to prove liability. Noting the underlving golicy
vehind the rule, courts have construed tne rule to preclude
admission of evidence regarding tnhe defendant's settlement of
sinilar cases.?

Zxemption protection under the Freedom of Information Acs
(FOIA), 15 U.S.C. §552, could also accommodate the interast in
confidentiality. While scme courts nave failed to racogaize :le
"settlement negotiacions privilege,"® other courts have reccgnizad
the privilege.

In addicion to these iegal authorities and zolicy argumen=s,
confidentiality can be ensured by professicnal 2thical zczdes.
Recognizing that promoting candor on the parti=s’ gart and
impartiality on the neutral's part is critical ko the success of
ADR, confidentiality provisions are incorporated iato codes of
conduct as well as written ADR agreements (See Attachment D).

The attachment provides liquidated damages where a neutral raveals
confidential information except under court order. .

Furthermore, confidentiality can be effected by court order,

if ADR is court supervised. . Finally, as many states have done

5 See Scaramuzzo v. Glenmore Distilleries Co., 501 F.Supp. 727
{N.D. Ill. 1980), and to par discovery, see Branch v. Phillipos
Petroleum Co., 638 F.2d 873 (5th Cir. 1981). <Courts have
also construed labor laws to favor mediation or arbizration
and have therefore prevented third-party neutrals from being
compelled to testify. See, e.g., N.L.R.B. v. Joseph Macaluso,
Inc., 618 F.2d 51 (9th Cir. 1980) ({upholding N.L.R.B.'s
revocation of subpoena issued to mediator to avoid.breach of
impartiality). ‘

~

6 see, e.g., Center for Auto Safety v. Department of Justice, 576
F.Supp. 739, 749 (D.D.C. 1983).

7 See Bottaro v. Hatton Associates, 96 F.R.D. 158-60 (E.D.N.Y 1982)
{noting "strong public policy of favoring settlements" and public
interest in "insulating the bargaining table from unnecessary
intrusions"). 1In interpreting Exemption 5 of the FOIA, the Suprene
Court asserted that the "contention that [a requester could] obtain
through the FOIA material that is normally privileged would create
an anomaly in that the FOIA could be used to supplement civil
discovery. ...We do not think that Congress could have intesnded
that the weighty policies underlying discovery privileges could
be so easily circumvented." United States v. Weber Aircraft,

104 S.Ct. 1488, 1494 (1984).
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stazutorily, EPA is considering the promulgation of regulations
which further ensure zhe confidentiality of ADR prcceedings.

D. Relationship of ADR to Timely and Appropriate and
Significant Noncompliance Regquirements

The decision to use ADR would have no particular impac:t under
the "timely and appropriate" (T&A) criteria in a case where there
is already an administrative order or a civil referral since the
“timely and appropriate"” critaria would have been met by the
initiation of the formal enforcement action. Ian the case of a
civil referral, the 60-day period by which DOJ is to review and
file an acticn may be extended if ADR is used during this time.

The Zdecision to use ADR t0 resolve a violation prior tc the
initiation of a formal saniforcement action, however, would Dpe
affacted bv applicable "timely and appropriate" criteria (e.g.,
if the violation £fell under a program's Significant Noncompliance
(SNC) definition, the spvecific timeframes in which compliance
must be achieved or a formal enforcement action taken would
apply). The use of ADR would not exempt applicable "T&A"
requirements and the ADR process would normally have to proceed
to resolve the case or "escalate" the enforcement response.
However, since, "T&A" is not an immutable deadline, that ADR
is being used for a particular violation would be of central
significance to any program management review of that case (e.g.,
the Deputy Administrator's discussion of "“timely and appropriate"”
enforcement during a regional review would identify the cases in
which ADR is being used.)

VIII. PROCEDURES FOR MANAGEMENT OF ADR CASES

This section elaborates on the various ADR techniques: How
they work, some problems that may be encountered in their use,
and their relationship to negotiation and litigation. For each
ADR technique, we have provided, as an attachment to this guidance,
an example of procedures reflecting its use. " These attachments
are for illustrative purposes only, and do not represent required
procedures. The specific provisions of the attachments should
be adapted to the circumstances of the case or eliminated if not
applicable.

A, Arbitration

1. Scope and Nature

As stated in Section II, above, arbitration involves the
selection oy the parties of a neutral decisionmaker to hear
selected issues and render an opinion. Depending on the parties’
agreement, the arbitrator's decision may or may not be binding.
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For the goresent, EPA appears to De restricted by law to use
oinding arbitration only for small CERCLA cost recovery cases.
We are conducting further research regarding its use to decide
factual issues. Included as Attachment C are draft generic
arbitration procedures for formal arbitration. To conduct less
formal proceedings, the parties may modify the procedures.

2. Use

Arbitration is most aprropriate in resolving routine cases
that do not merit the resources required to generate and process
a civil judicial referral. It may aid in resolving technical
disputes that are usually submitted to the courts or administrative
law judges (ALJs), which disputes require subject-matter exper:ise
which federal district ccurt judges and ALJs may lack.

B. Mediation

l. Scope and Nature

Mediation, an informal process, is entered into voluntarily:’
by the parties to a dispute and in no way binds them beyond their
own agreement. More than the other ADR processes, mediation is
best viewed as an extension of the direct negotiation process
begun by the parties. As in direct negotiation, the parties
‘continue to control the substance of discussions and any agree-
ment reached. In mediation, however, the mediator directs and
structures the course of discussions.

The mediation format varies with the individual style of the
mediator and the needs of the parties. Initially, the mediator is
likely to call a joint meeting with the parties to work out ground
rules such as how and when meetings will be scheduled. Included
as Attachment D are generic mediation protocols for use and
adaptation in all EPA mediations. Most of the items covered in
the attachment would be useful as ground rules for most EPA
enforcement negotiations. Ordinarily, mediators will hold a
series of meetings with the parties in joint session, as well as
with each party. In joint meetings, the mediator facilitates
discussion. In separate caucuses, the mediator may ask questions
or pose hypothetical terms to a party in order to clarify its
position and identify possible areas for exchange and agreement
with the opposing party. Some mediators will be more aggressive
than others in this role; they may even suggest possible settlement
alternatives to resolve deadlocks between the parties. In general,
however, the mediator serves as a facilitator of discussions and
abstains from taking positions on substantive points.

8 Arbitration is specifically authorized under Section 107 of CERCLA
for cost recovery claims not in excess of $500,000, exclusive of
interest.
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There are no external time limits on mediation other than
those imposed by the parties or by external pressures from the
courts, the community or public interest groups. In all cases,
the Government should insist on a time limit for the mediation
to ensure that the defendants do not use mediation as a stalling
device. The Government should also insist on establishing points
in the process to evaluate progress of the mediation. As the
parties approcach settlement terms through mediation, final autacrizv
for decisionmaking.remains the same as during direct negotiations,
i.e., requirements for approval or concurrence from senior managers
are applicabple.

2. Use of Mediation

Mediation is appropriate for disputes in which the parties
nave reached or anticipate 3 negotiation impasse based on, among
other things, personality conflicts, poor communication, multiple
parties, or inflexible negotiating postures. Additionally,
mediation is useful in those cases where all necessary parties ane
not before the court (e.g., a state which ¢an help with the funding
for a municipality's violation). Mediation is the most flexible
ADR mechanism, and should be the most widely used in Agency disputes.

3. Withdrawal from Mediation

As a voluntary and unstructured process, mediation proceeds
entirely at the will of the parties and, therefore, may be concluded
by tihe parties prior to settlement. A determination to withdraw
from mediation should be considered only when compelling factors
militate against proceeding. If the mediaticn has extended
beyond a reasonable time period (or the periocd agreed upon by
the parties) without significant progress toward agreement, it
may he best to withdraw and proceed with direct negotiations or
litigation. Withdrawing from mediation might also be considered
in the unlikely event that prospects for settlement appear more
remote than at the outset of the mediation. Finally, inappropriate
conduct by the mediator would warrant concluding the mediation
effort or changing mediators.

4. Relation to Litigation

In the ordinary case, prior to referral or the filing of an
administrative complaint, the time limits for mediation could be
the same as those for negotiation. In contrast to normal
negoiziations, however, the parties may agree that during the
time period specified for mediation,.litigation activities
such as serving interrogatories, taking depositions, or filing
motions may be suspended. In filed civil judicial cases, where
the court imposes deadlines, it will be necessary to apprise the



court of the parties' activities and *to dbulid 3DR into :the ccurs:'s
timetable. For agreements ralating ADR activities to ongoing
litigation, see paragraph 17 of Attachment E.

C. Mini-Trial

1. Scope andé Nature

Like other ADR technigues, the mini-trial is also voluntar,
and nonbinding on tne partiss. In the mini-trial, authority isr
resolution of one or more issues rests with senior managers who,
representing each party in the dispute, act as decisionmakers.
In scme cases a neutral r2fer2e is apoointad wo supervise :he
croceedings and assist =he Jdecisionmaxers in resclviag an is
Sy providing the zarti=2s wizn & more realistic viaw of their
case. In additicn, the neutral's presence can enhance public
acceptability of a rescluticn oy effectively balancing the
interests of the Government and the defendant.

a
-

[ST3A]
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The scope and format of the mini-trial are determined solel
by the parties to the dispute and are outlined in an initiating
agreement. Because the agreement will govern the proceedings,
the parties should carefully consider and define issues in advance
of the mini-trial. Points that could be covered include the
option of and role for a neutral, issues to be considered, and
procedural matters such as order and schedule of proceedings and
time limits. Attachment E is a sample mini-trial agreement.

The mini-trial proceeds tefore a panel of decisionmakers
representing the parties and, in some cases, a neutral refer=ze.
Preferably, the decisionmakers will not have participated directly
in the case prior to the mini-trial. The defendant's represen-
tative should be a principal or executive of the entity with
decisionmaking authority. EPA's representative should be a
senior Agency official comparable in authority to the defendant's
representative. In some cases, each side may want to use a
vanel consisting of several decisionmakers as its representatives.
The neutral referee is selected by both parties and should have
expertise in the issues under consideration.

At the mini-trial, counsel for each side presents his or her
strongest and most persuasive case to the decisionmakers in an
informal, trial-like proceeding. In light of this structure,
strict rules of evidence do not apply, and the foramat for the
presentation is unrestricted. Each decisionmaker is then afforded
the unique opportunity to proceed, as agreed, with open and
direct questioning of the other side. This information exchange
allows the decisionmakers to adjust their perspectives and posi-
tions in light of a preview of the case. Following this phase
of the mini-trial, the decisionmakers meet, with or without
counsel or the neutral referee, to resolve the issue(s) or case
presented, through negotiation.
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2. Role of the Neutral

The neutral refaree may serve in more than one capacity
in this process, and should be selected with a clearly defined
concept of his or her role. The nost common role is =0 ackt as
an advisor to the decisionmakers during the ianformation 2xchancge.
The neutral may offer opinions on points made or on adiudication
of the case in litigation, and off=sr assistance to the decision=-
maxkers in seeing the relative merits of thelr positions. The
neut.ral's second role can te tc mediate the negotiaticn between
the decisionmakers should they reach an impasse or seek assistance
in forming an agreement. Unless otherwise agreed by the parties,
no evidence used in the mini-trial is admissible in litigation.

3. Use

As with mediation, prior to referral or the filing of an
administrative complaint, the time limits for a mini-trial would
be the same as those for negotiation. The parties usually agree,
however, that during the time period specified for a mini-trial,
litjigation activities such as serving interrogatories, taking '
depositions, or filing motions may be suspended except as otherwise
agreed. In general, mini-trials are appropriate in cases involving
only a small number of parties, and are most useful in four kinds
of disputes:

1. Where the parties have reached or anticipate reaching
a negotiation impasse due to one party's overestimation, in the
view of the other party, of the strength of its position:

2. Where significant policy issues axist which would
benefit from a face-to-face presentation to decisionmakers (without
use of a neutral):

3, Where the issues are technical, and the decisionmakers
and neutral referee have subject-matter expertise; or

4. Where the imprimatur of a neutral's expertise would
aid in the resolution of the case.

D. Pact-finding

1. Scope and Nature

Binding or nonbinding fact-finding may be addpted voluntarily
by parties to a dispute, or imposed by a court. It is most
appropriate for issues involving technical or factual disputes.
The primary purpose of this process is to reduce or 2liminate
conflict over facts at issue in a case. The fact-finder's role
is to act as an independent investigator, within the scope of the
authority delegated by the parties. The findings may be used in
reaching settlement, as "facts" by a judge or ALJ in litigation,
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or as binding determinations. Like other ADR processes ilavolving
a neutral, a resolution based on a fact-finder's report will have
greater credibility witn the public.

The neutral's role in fact-finding is clearly defined by an
initial agreement of the partiz2s 2n the issue(s) to be referred
to the fact-finder and the use to be made of the findings or
recommendations, e.g., whether they will be dinding or advisory.
Cnce this agreement is framed, the role of the parties in the
process is limited and the fact-finder proceeds independently.
The fact-finder may nold joint Or separate meetings or both with
ke parti2s in wnich the partiss ofifer documents, statements, »or
testimony ia supporz of cheir posiiions. The fact-finder is also
fr2e D2 »Hursue other scurces Of information relisvant to the
issue(s). The inicial agreement of the parties shcould include a
deadline for raceipt 0of the Zfact-finder's report. Attachment F
is a sample fact-Zinding agreement.

The fact-finder issues a formal report of findings, and
recommendations, if appropriate, to the parties, ALJ or the
court. If the report is advisory, the findings and recommenda-
tions are used to influence the parties' positions and give
impetus to further settlement negotiations. If the report is
binding, the parties adopt the findings and recommendations as
provisions of the settlement agreement. In case of litigation,
the findings will be adopted by the judge or ALJ as "facts" in
the case.

2. Relation to Litigation

Decisions regarding pursuit of litigation when fact-finding
is instituted are contingent upon the circumstances of the case
and the issues to be referred to the fact-finder. If fact-£find-
ing is undertaken in connection with an ongoing settlement
negotiation, in most cases it is recommended that the parties
suspend negotiations on the issues requiring fact-finding until
the fact-finder's report is received. 1If fact-finding is part
of the litigation process, a decision must be made whether to
proceed with litigation of the rest of the case or to suspend
litigation while awaiting the fact-finder's report.



ATTACHMENT A

MEMORANDUM

SUBJECT: Nomination of U.S. v. XYZ Co. for:Non-oinding
Alternative Zor Dispute Resoluticn

TROM: Deputy Regional Administracor
TO: Associate Enforcement Counsel
for Hazardous Was:e Enforcement

Chnief, Environmental EZnforcement Section
Department of Justice

This memorandum is to nominate U.S. v. XYZ Co. for alterna-
tive dispute resolution (ADR). The case is a CERCLA enforcement
action involving multiple PRPs as well as a number of complex
technical and legal issues. .The RI/FS and the record of decision
have both been completed. We anticipate that the PRPs are inte-
rested in settling this matter and, we believe, a trained mediator
will greatly aid negotiations. The members of the litigation
team concur in this judgment.

We understand that L f you object within 13 days of =he receizc
of this latter, we will not proceed with ADR in this case without
your approval. We do believe, however, that ADR is appropriate
in this action. We look forward to working with your offices in
this matter.



ATTACHMEXNT B

MEMORANDUM

SUBJECT: Nomination of United States v. ABC Co. for Binding
Alternative Dispute Resolution

FROM: Ceputy Regional Administrator
TO: Associate Enforcement Counsel for Water Eanforcement

Chief, Environmental Enforcement Section
Department of Justice

This memorandum raquests concurrence in the use of a binding
fact-finding procedure in United States v. ABC Co. The case
involves the following facis:

ABC Co. owns and operates a specialty chemical production
and formulation facility. Wastewater streams come from a variety
of production areas which change with product demand. Because
of these diverse processes, the company's permit to discharge
wastewater must be based on the best professional judgment of’
the permit writer as to the level of pollution control achievable.

The company was issued an NPDES permit in 1986. The permit
authorizes four (4) outfalls and contains limits for both conven-
tional and toxic organic pollutants. The effluent limitations of
the permit incorporate the Best Available Technology requirements
-of the Clean Water Act (CWA).

EPA filed a civil lawsuit against the company for violating
effluent limits of the 1986 permit. As part of the settlement of
the action, the company was required to submit a compliance plan
which would provide for modification of its existing equipment,
including institution of efficient operation and maintenance
orocedures to obtain compliance with the new permit. The settle-
ment agreement provides for Agency concurrence in the company's
compliance plan.

The company submitted a compliance plan, designed by in-house
engineers, which proposed to slightly upgrade their existing
activated sludge treatment system. The company has claimed that
this upgraded system provides for treatment adequate to meet the
permit limits. EPA has refused to concur in the plan because EPA
experts believe that additional treatment modifications to enhance
pollutant removals are required to meet permit limits on a con-
tinuous basis. This enhancement, EPA believes, is possible with
moderate additional capital expenditures.
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A fact-finding panel, consisting of experts in utility,
sanitation and chemical engineering, is needed to assess the
adequacy of the treatment system improvements in the compliance
olan in satisfying permit requirements. Resolution of thnis
issue by binding, neutral £fact-finding will obviate the
expenditure of resources needed to litigate the issue.

We request your concurrence in the nomination of this case
for fact-finding within fifteen (l5) days.  We look forward to
hearing from you.



SU3PART A - GENERAL

1. Purpcse
This document estapblisnes and governs grocedures icr che
arpitration of ZPA Jiisputes arising undsr [insertc agolizacle

statutory citations].

2. Scope and Agplicabilizv

The procedures enunciated in this dccument may De used
arbitrate claims or disoutes of the EPA regarding _[iase
applicable statuatory citacicns and limizacicns on sccege,

: 5
anv. ;

SUBPART 3 - JURISDICTION F ARSITRATOR, REFERRAL OF CLAIMS,
AND ARBITRATOR SELECTICN

1. Jurisdiction of Arbicrator

(a) In accordance with the procedures set forth in this
document, the Arbitrator is authorized to arbitrate
(insert applicablée categories of claims or disputes.]

(b) The Arbitrator is authorized to resolve disputes
and award claims within the scope of the issues
presented in the joint request for arbitration.

2. Referral of Disputes

(a) EPA [insert reference to nechanism by which EPA has
entered into dispute, e.g., after EPA has issued
demand letters or an administrative order], and one
or more parties to the case may submit a joint request
for arbitration of [EPA's claim, or one or more issues
in dispute among the parties] (a group
authorized to arbitrate such matters, e.g., the National
Arbitration Association (NAA)] if [restate any general
limitations on scope]. The joint request shall include:
A statement of the matter in dispute; a statement of
the issues to be submitted for resolution; a statement
that the signatories consent to arbitration of the
dispute in accordance with the procedures establisned
by this document: and the appropriate filing fee.

(b) Within thirty days after submission of the joint request
for arbitration, each signatory to the joint reguest snall
individually submit to the National Arbitration Associaticn

* Regulations applicable to section 112 of SARA are currently
being prepared.
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two coples of a written sctatzement wnich shall iaciLude:

(1) An assertion of the parties' zosizizcns in che
matter in dispute;

{2) The amecunt of money in dispute, iZ aporeopriate;

(3) The remedy sought;

to support its position;

£(3) A statement of the legal standard appoli

c
the claia and any other 3ppLicacie nriacLi:s
law relating to zhe claim; ]

(6) The identity cI anv known parties wno are not
signatories to the joiat regqguest for arbitrat:ion;
and

(7) A recommendation Zor the locale for the arvicrdl
hearing. »

A copy of the statemedt shall be sent to all parties.

3. Selection of Arbitrator

(a)

(b)

The NAA has established and maintains a National Panel of
Environmental Arbitrators.

After the filing of “he joint request for arbitration, zhe
NAA shall submit simultaneously to all parties to the
dispute an identical list of ten [five] names of persons
chosen from the National Panel of Environmental Arbitrators.
Each party to the dispute shall have seven days from the
date of receipt to strike any names objected to, number
the remaining names to indicate order of preference, and
return the list to the NAA. If a party does not return
the list within the time specified, all persons named
shall be deemed acceptable. From among the persons

who have been approved on all lists, and if possible, in
accordance with the designated order of mutual preference,
the NAA shall invite an Arbitrator to serve. If the
parties fail to agree.upon any of the persons named, or

if acceptable Arbitrators are unable to serve, or if for
any other reason the appointment cannot be made from the
submitted lists, the NAA shall make the appointment from
among other members of the Panel without the submission
of any additional lists. Once the NAA makes the appointment,
it shall immediately notify the parties of the identity

of the Arbitrator and the date of the appointment.
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(c) The dispute shall be neard andé detarmined by one

Arbitrator, unless the NAA decides that three Arbitrators
should be approved based on the complexity of the issues
or the number of parties.

- The NAA shall notify the parties of the appointment of the

Arbitrator and send a copy of these rules to each party.

A signed acceptance of the case by the Arbitrator shall
be filed with the NAA prior to the opening of the aesaring.
After the Arbitrator is appointed, all communications

from the parties snhall ve directed to the Arbitrator.

I any Arbitrator should resign, die, withdraw, or oe
disqualified, unable or refuse to perform the duties 0f :zhe
office, the NAA may declare the office vacant. Vacancies
shall be filled in accordance with the applicable provisions
of this Section, and unless the parties agree otherwise,

the matter shall be reheard.

Disclosure '

(a)

(b)

(c)

(d)

A person appointed as an Arbitrator under the above section
shall, within five days of receipt of his or her notice of

appointment disclose to the NAA any circumstances likely

to affect impartiality, including [those factors listed in

section V.B. of the accompanying guidance]

Upon receipt of such information from an appointed
Arbitrator or other source, the YNAA shall on the same day
communicate such information to the parties and, if it
deems it appropriate, to the Arbitrator and others.

The parties may request within seven days of receipt of
such information from the NAA that an Arbitrator be
disqualified.

The NAA shall make a determination on any request for
disqualification of an Arbitrator within seven days after
the NAA receives any such request. This determination
shall be within the sole discretion of the NAA, and its
decision shall be final.

Intervention and Withdrawal

(a)

Subject to the approval of the parties and the Arbitrator,
any person [insert applicable limitations, if any, e.g.

any person with a substantial interest in the subject of
the referred dispute] may move to intervene in the arbitral
proceeding. Intervening parties shall be bound by rules
that the Arbitrator may establish.
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(b) Any party may £or good cause shown move to withdraw frzom

the arbitral proceeding. The Arbitrator may approve such
withdrawal, with or without prejudice to the moving party,
and may assess administrative fees or expenses against

the withdrawing party as tne Arbitratocr deems agpropriate.

SUBPART C - HEARINGS BEFORE THE ARBITRATOR

1.

2.

3.

Filing of Pleadings

(a)

(p)

{(c)

Any party may file an answering statement with the NAA no
later than seven days from the date of receipt of an
opposing party's written statement. A copy of any
answering statement shall be served upon all parties.

Any party may file an amended written statement with
the NAA prior to the appointment of the Arbitrator. A
copy of the amended written statement shall be served
upon all parties. After the Arbitrator is appointed,
however, no amended written statement may be submitted
except with the Arbitrator's consent.

Any party may file an answering statement to the amended
written statement with the NAA no later than seven days
from the date of receipt of an opposing party's amended
written statement. A copy of any answering statement
shall be served upon all parties.]

Pre-hearing Conference

At the request of one or more of the parties or at the
discretion of the Arbitrator, a pre-hearing conference with the
Arbitrator and the parties and their counsel will be scheduled in
appropriate cases to arrange for an exchange of information,
including witness statements, documents, and the stipulation

of uncontested facts to expedite the arbitration proceedings.

The Arbitrator may encourage further settlement discussions
during the pre-hearing conference to expedite the arbitration
proceedings. Any pre-hearing conference must be held within
sixty days of the appointment of the Arbitrator.

Arbitral Hearing

(a)

(b)

(c)

The Arbitrator shall select the locale for the arbitral
hearing, giving due consideration to any recommendations
by the parties.

The Arbitrator shall fix the time and place for the
hearing.

The hearing shall commence within thirty days of the
pre~hearing conference, if such conference is held, or



(g)

(h)

(1)

-

_-_-

within sixty [thirty] days of the appointment of =:ze
Arbitrator, if no pre-hearing conference is neild. The
Arbitrator shall notify each party by mail of zhe

hearing at least tnirty days in advance, unless the par<ies
oy mutual agreement waiva such notice or mediiy =ne teras
thereof.

Any garty may ve represented by counsel. A pzrty wnc
intends to Ze representsd shall notify the other narziszs
and the Arbitrator of the name and address of <ounsel as
least three days prior to the date set for the hearing at
wnich counsel is o appear. WwWhen an arbitration 's
ini=iated 2y counsel, Or where an attorney raclias
the other zarties, such notice 1s deemed 0 have De
given.

-~ v
-l

D 1u

n

The Arbitrator shall make the necessary arrangements tor
making a record of the arbitral hearing.

The Arbitrator shall make the necessary arrangements for :
the services of an interpreter upon the request of one or
more of the parties, and the requesting parties shall
assume the cost of such service.

The Arbitrator may halt the proceedings upon the request of
any party or upon the Arbitrator's own initiative.

The Arbitrator shall administer caths to all witnesses
before they testify at the arbitral hearing.

(1) A hearing shall be opened by the recording of the
place, time, and date of the hearing, the presence
of the Arbitrator and parties, and counsel, if any,
and by the receipt by the Arbitrator of the written
statements, amended written statements, if any, and
answering statements, if any. The Arbitrator may, at
the beginning of the hearing, ask for oral statements
clarifying the issues involved.

(2) The EPA shall then present its case, information and
witnesses, if any, who shall answer questions posed
by both parties. The Arbitrator has discretion to
vary this procedure but shall afford full and equal
opportunity to all parties for the presentation
of any material or relevant information.

(3) Exhibits, when offered by any party, may be received
by the Arbitrator. The names and addresses of all
witnesses, and exhibits in the order received, shall
be part of the record.



(3)

(k)

(1)

(m)

(n)

(o)

-

-0=

The arbitration may proceed in the absence of any party
which, after notification, fails to be prasent or fails
to obtain a stay of proceedings. If a party, after
notification, fails to be present, fails Lo obtain a
stay, or fails to present information, the party will de
in default and will have waived the right to be present
at the arbitration. A decision shall not be made solely
on the defaul: of a party. The Arbitracor shall raquir=2
the parties who are present to submit such informa:sion as
the Artitrator may require for the making of a decision.

Information and Evidence

(1) The parties may offer information as thev desira,

subject to reasonable limitations as the Arbitrator deems
appropriate, and shall produce additional information as

the Arbitrator may deem necessary to an understanding and
determination of the dispute. The Arbitrator shall be

the judge of the relevancy and materiality of the informagion
offered, and conformity to legal rules of evidence shall

not be necessary. ‘

(2) All information shall be introduced in the presence
of the Arbitrator and all parties, except where any of
the parties has waived the right to be present pursuant
to paragraph (j) of this section. All information
pertinent to the issues presented to the Arbitrator for
decision, whether in oral or written form, shall be made
a part of the record.

The Arbitrator may receive and consider the evidence

of witnesses by affidavit, interrogatory or deposition,
but shall give the information only such weight as the
Arbitrator deems appropriate after consideration of any
objections made to its admission.

After the presentation of all information, the Arbitrator
shall specifically inquire of all parties whether they
have any further information to offer or witnesses to be
heard. Upon receiving negative replies, the Arbitrator
shall declare the hearing closed and minutes thereof
shall be recorded.

The parties may provide, by written agreement, for the
waiver of the oral hearing.

All documents not submitted to the Arbitrator at the
hearing, but arranged for at the hearing or by subsequent
agreement of the parties, shall be filed with the Arbitrator
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TO: Assistant Administrators
Regional Administracors

. urocse

Attached is the final guidance 2n the use of al:ternative
dispute resolution (ADR) technigques in enforcement actions. This
guidance has been reviewed by EPA Headgquarters and Regional
offices, the Department of Justice, as well as by representatives
of the regulated community. We have also sought the advice of
leading ADR professionals, including many of the renowned partici-
pants at a recent Colloquium on ADR sponscored by the Administrative
Conference of the United States.

The reaction to the draft guidance has been overwhelmingly
favorable and helpful. In response to comments, the guidance more
clearly distinguishes the uses of binding and non-binding technigues,
emphasizes the need to protect the confidentiality of conversations
refore a neutral, and includes model agreements and proceduras Zor
the use of each ADR technigue.

II. Use of ADR

As the guidance explains, ADR involves the use of tnird-party
neutrals to aid in the resolution of disputes through arbitration,
mediation, mini-trials and fact-finding. ADR is being used increas-
ingly to resolve private commercial disputes. EPA is likewise
applying forms of ADR in various contexts: negotiated rulemaxing,
RCRA citing, and Superfund remedial actions. ADR holds the promise
of lowering the transaction costs to both the Agency and the
requlated community of resolving applicable enforcement disputes.
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I view ADR as a new, Iunovative and scranzially mera effec:_ 2
way to accomplish the results we nhave sought I2r years usinsg
convanticonal enforcement techniques. We retain cur strilz adneranc N

to the principle that the regulated community must comply wizh the
environmental laws. The following tasks will be undertaksn to
anaitle the Agency to utilize ADR €0 more 2f%actively and efficientl.
foster compliance: -

Training. Some within the Agencv may fear that usiag lass
adversarial technigques to resolve enforcement aczicns lapliss =ha
the agency will e seexing less rigorous sectlements. This is ac
the case. We must train our own people in what ADR is, what i% 1
not, and how it can help us meet our own compliance oojectives. We
plan <0 accomplish %his Dy making presantatisns at na=iosnal sragranm
3nd regional counsel meetings, and by consuliing on zmarticular zase

w ¢t

N

\h

Qutreach. We must also make an affirmative effcrt to demon-
strate to the regulated community that EPA is receptive to sugges-
tions from them about using ADR in a given case. Nominating
a case for ADR need not be viewed as a sign of weakness in either
party. After we have gained experience, we plan to conduct a '
national conference to broaden willingness to apply ADR in the
enfcrcement context.

Pilot Cases. Ultimately, the value of ADR must be proven by
its successful application in a few pilot cases. ADR is being use
t0 resolve an important municipal water supply problem involving
the city of Sheridan, Wyoming. Two recent TSCA settlements also
utilized ADR to resolve disputes which may arise in conducting
anvironmental audits required under the consent agreements. Beyond
thege, hcowever, we need to explore the applicability of ACR to
additional cases.

III. Acticn and Follow-Up

I challenge each of you to help in our efforts to apply ADR
to the enforcement process. I ask the Assistant Administrators to
inciude criteria for using ADR in future program guidance, and to
inciude discussicns of ADR at upcoming national meetings. I ask
the Regional Administrators to review the enforcement actions now
under development and those cases which have already been filed to
find cases which could be resolved by ADR. I expect each Region
to nominate at least one case for ADR this fiscal year. Cases
should be identified and nominated using the procedure set forth
in the guidance by September 4, 1987 .

A~ \\QN\___S; \NCA~=2er
Lee M. Thomas

Attachment

cc: Regional Enforcement Contacts
Regional Counsels
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GUIDANCE OM THE USE OF ALTERNATIVE DISPUTE RESOLUTION

IN EPA ENFORCEMENT CASES

I. INTRODUCTION

To effect compilance with the nation's 2nvironmental laws,
the United States Environmental Protac:iion agency (I7A; nas
developed and maintained a vigorous judicial and adminiscrative
enforcement program. Cases instituted under the program must oe
resolved, either :through settlement or decision by the appro-
oriate authority, as raplidly as possizle in order ¢ : :
the ilntegri:ty and credidility of the grogranm, and =
backlog of cases.
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Traditionally, the Agency's eniorcemen: cases nave oeen
settled through negotiations solely between representatives of
the Government and the alleged violator. With a 95 percent
success rate, this negotiation process has proved effective, :
and will continue to be used in most of the Agency's cases.
Nevertheless, other means of reaching resolution, known col-
lectively as alternative dispute resolution (ADR), have evolved.
Long accepted and used in commercial, domestic, and labor disputes,
ADR techniques, such as arbitration and mediation, are adaptable
to environmental enforcement disputes. These ADR procedures
hold the promise for resolution of some of EPA's enforcement
cases more efficiently than, but just as effectively as, those
ised in traditional enforcement. FTurtiermora, ADR provisions
can also te incorporated into judicial consent decrees and consent
agreements ordered by administcrative law judges to address
future disputes.

EPA does not mean to indicate that by endorsing the use of
ADR in its enforcement actions, it is backing away from a strong
enforcement position. On the contrary, the Agency views ADR as
merely another tool in its arsenal for achieving environmental
compliance. EPA intends to use the ADR process, where appropriate,
to resolve enforcement actions with outcomes similar to those
the Agency reaches through litigation and negotiation. Since
ADR addresses only the process (and not the substance) of case
resolution, its use will not necessarily lead to more lenient
results for violators; rather, ADR should take ZPA to its desired
ends by more efficient means. s

ADR is increasingly becoming accepted by many federal
agencies, private citizens, and organizations as a method of
handling disputes. The Administrative Conference of the Unitad
States has repeatedly called for federal agencies to make greater



-2-

use of ADR technigues, and nas sponsored anumerous studiss z3
further their use by the Zederal government. Tha Atzornev
General of the United States has stated that it {s the golicy
of the United States to use ADR in appropriate cases. 3y
memorandum, dated February 2, 1987, the Administrator of EPA
endorsed the concept in enforcement disputes, and urged sen
Agency officials to> ncminate appropnriate cases.
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This guidance seeks to:

(1) Establish Policy - establish that it is EPA poiicy
to utilize ADR in the resolution of appropriate civil
enforcement cases.

(2) Describe Methods - describe some of the applicabla
tyoes of ADR, and the charactaristics of cases wnich
might call for the use of ADR;

(3) Formulate Case Selection Procedures - formulate
procedures for determining whether to use ADR in
particular cases, and for selection and procurement
of a “third-party neutral” (i.e., mediators,
arbitrators, or others employed in the use of ADR):

(4) Establish Qualifications - establish qualification
for third-party neutrals; and o -

(5) Formulate Case Management Procedures - formulate
procedures for management of cases in which some
or all issues are submitted for ADR.

II. ALTERNATIVE DISPUTE RESOLUTION METHODS

ADR mechanisms which are potentially useful in environ-
mental enforcement cases will primarily be mediation and nonbind-
ing arbitration. Fact-finding and mini-trials may also be helpful
in a number of cases. A general description of these mechanisms
follcws. (See also Section VIII, below, which describes in
greater detail how each of these techniques works.) Many other
forms of ADR exist, none of which are precluded by this guidance.
Regardless of the technique employed, ADR can be used to resolve
any cr all of the issues presented by a case.

A. Mediationl is the facilitation of negotiations by a
person not a party to the dispute (herein “third-party neutral")
who has no power to decide the issues, but whose function is to

l For further information on the mediation role of Clean Sites Inc.
see guidance from the Assistant Administrator, Office of Solid
Waste and Emergency Response and Assistant Administrator, Office
of Enforcement and Compliance Monitoring on the "Role of Clean
Sites Inc. at Superfund Sites," dated April 24, 1987.
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assist the parties in reaching settlement. The mediator sarves

to schedule and structure negotiations, acts as a cazalyst sezween
the parties, focuses the discussions, facilitates exchange betwesen
the parties, and serves as an assessor - but not a judge - of

the positions taken by the parties during the course of negotia-
tions. With the parties' consent, the mediator may %22ke on
additional functions such as groposing solutions to the problem.
Nevertheless, as in traditional negotiation, the parties ratain
the power to resolve the issues through an informal, veluntarv
process, in crder to reach a mutually acceptables agraementz. )
daving agreed to a mnediated settlement, parties can tnen mnaxe

the results binding.

8. Arbitraticn invclves :he use of a gerson -=- 0%t 3 zarsw
to the dispute =-- to hear stizulated issues sursuant =2 srocedures
ne
ag

specified by the parties. Cepending upon the agreement Ct -
parties and any legal constraints against entering into 2indi
arbitration, the decision 0of the arbitrator may or may not oe
binding. All or a portion of the issues -- whether factual,

legal or remedial -- may be submitted to the arbitrator. Because
arbitration is less formal than a courtroom proceeding, partiaes ,
can agree to relax rules of evidence and utilize other time-saving
devices. For the present, EPA appears to be restricted by law.

to use binding arbitration only for small CERCLA cost recovery
cases. We are conductlng further research regardzng its use to
decide factual issues.

C. PFact-finding entails the investigation of specified
issues by a neutral with subject matter expertise, and selected
oy the parties to the dispute. The process may be bianding or
nonbinding, but if the parties agree, the material presented
by the fact-finder may be admissible as an established fac: in
a subsequent judicial or administrative hearing, or determinative
of the issues presented. As an essentially investigatory process,
fact-finding employs informal procedures. Because this ADR
mechanism seeks to narrow factual or technical issues in dispute,
fact-finding usually results in a report, testimony, or established
fact which may be admitted as evidence, or in a binding or advisory
opinion.

D. Mini-trials permit the parties to present their case, or
an agreed upon portion of it, to principals who have authority
to settle the dispute (e.g., vice-president of a company and a
senior EPA official) and, in some cases as agreed by tne parties,
to a neutral third-party advisor. Limited discovery may precede
the case presentation. The presentation itself may be summary
or an abbreviated hearing with testimony and cross-examination
as the parties agree. Following the presentation, the »rincipals
reinstitute negotiations, possibly with the aid of the neutral
as mediator. The principals are the decisionmakers while the
third- -party neutral, who usually nas specialized subject matter
expertise in trial ptocedures and evidence, acts as an advisor
on potential rulings on issues if the dispute were to proceed to
trial. This ADR mechanism is useful in narrowing factual issues
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or mixed gquestions of law and fact, and in giving the onri
3 realistic view of the strengths and weaknessas of their

III. CHARACTERISTICS OF ENFORCEMEMNT CASES SUITABSLE FOR ADR

"his section suggests characteristics of cases wnich mnav oe
most suitable for use of ACR. These characteristics are neces-
sarily broad, as ADR may theoretically 2e used in any type of
dispute. ZInforcement personnel can use these charactaristics to
nake a orellmlnary assessment of whether ADR should he considerad
for use in a particular case, including a discrete gortion or
issue in a case.

ADR procedures may ve introduced into a case at any point
in ity development or while nending in court. However, it is
oreferable that ADR be considered as early as possible in the
progress of the case to avoid the polarizing effect wnich frequently
results from long and intense negotiations or the £iling of a
lawsuit. ADR should, therefore, be considered prior to referral '
of a case to DOJ. Indeed, the threat of a referral may be used
as an incentive to convince the other parties to utilize an
appropriate ADR technique.

) Notwithstanding the preference for consideration and use

of ADR at an early stage in the progress of a casge, there are
occasions when ADR should be considered after a case has been
referred and filed in court. This is particularly true when the
partcies have reached an apparent impasse in negotiations, or the
court does not appear to be willing to expeditiously move the
case to conclusion through establisning discovery deadlines,
conducting motions hearings or scheduling trial dates. In such
cases, introduction of a mediator into the case, or submission
of some contested facts to an arbitrator may help to break the
impagsge. Cases which have been filed and pending in court for a
number of years without significant movement toward resolution
should be scrutinized for prospective use of ADR.

'n addition to those circumstances, the complexity of legal
and technical issues in environmental cases have resulted in a
recent trend of courts to appoint special masters with increasing
frequency. Those masters greatly increase the cost of the litigation
and, vhile they may speed the progress of the case, the parties
have lit+tle direct control over the selection or authority of
the mésters. The gove:nment should give careful consideration
to anticipating a court's desire to refer complex issues to a
naster by proposxng that the parties themselves select a mediator
to asgsist in negotiations or an arbitrator to determine some
factual issues.



The following characteristics of cases wnich nav 2e caniizi-as
£or use of some form of ADR are not iatendad to e ex-hauszive.
Agency personnel must rely upon their own judgment and exgeriance
to evaluate their cases for potential applications of ADR. in al:l
instances where the other parties demonstrate their willingness :=o
use ADR, EPA sgnould consider its use. Sample characteristics of
cases for ADRZ: .

A. Impasse or Pctential for Impasse

When the resolution of a case is prevented through impasse,
EPA is prevented from carrylng out its mission to protect and
enhance the environment, and is requlred Lo continue to Zzmmics
rasources to the case wnich could otherwise be utilized =0 add:
other problems. It is aighly desirable to anticigate zand avois,
L£ possible, the occurrence of an impasse.

Impasse, or the possibility for impasse, is commecnly creazsd
by the following conditions, among others:

(1) Personality conflicts or poor communication among
negotiators;

(2) Multiple parties with conflicting interests;

"(3) Difficult technical issues which may benefit from
independent analysis;:

(4) Apparent unwillingness of a court to rule on matters
which would advance the case toward resolution: or

(5) High visibility concerns making it difficult £or the
parties to settle such as cases involving particularly sensitive
environmental concerns such as national parks or wild and scenic
rivers, issues of national significance, or significant adverse
employment implications.

In such cases, the involvement of a neutral to structure,
stimulate and focus negotiations and, if necessary, to serve as an
intermediary between personally conflicting negotiators should be
considered as early as possible.

B. Resource Considerations

All enforcement cases are important in that all have, or
should have, some deterrent effect upon the violator and other
members of the regulated community who hear of the case. It is,
therefore, important that EPA's cases be supported with the

2 ADR is not considered appropriate in cases where the Agency is
contemplating criminal action.
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level of resources aecessary to achlave tnhe desirad resul=s.
Nevertheless, because of the size of ZPA's eniforcemenct =%fore,
12 is recognized that resource efficiencies must be achieved
whenaver possible to enable EZPA to addrass as many vioclaticns as
gossible.

There are many cases in which utilizing some Zcrm 2% ADR
would achieve rescurce 2:ificiencies Ior ZPA. Generally, those
Tases contain the I9llowing cnaracsaristics:

(1) Those brought in a orogram area with which EPA nhas had
ccnsiderable experience, and in which the grsoceduras, 2asse Law
and ra2medies ars reiatively well-set:led and rcutine; or

(2) Those naving a large number oOf parties or issuas waare
AZR 2an De a valuarlie case management tcol.

C. Remedies Affecting Parties not Subiect to an Enforcement Action

Sometimes, the resolution of an underlying environmental problem
would benefit from the involvement of persons, organizations or
entiies not a party to an impending enforcement action. This is
becoming more common as EPA and the Congress place greater emphasis
on public participation in major decisions affecting remedies in
enforcement actions. Such cases might include those in which:

(1) A state or local governmental unit have expressed an
interest, but are not a party:

(2) A citizens group nas expressed, or is likely to express
an interest; or

(3) The remedy is likely to affect not only the violator,
put *he community in which the violator is located as well (e.g.,
thogse cases in which the contamination is wide-spread, leading
to a portion of the remedy being conducted off-gsite).

In such cases, EPA should consider the use of a neutral very
early in the enforcement process in order to establish communication
with those interested persons who are not parties to the action,
but whose understanding and acceptance of the remedy will be
important to an expeditious resoiution of the casge.

IV. PROCEDURES FOR APPROVAL OF CASES FOR ADR

This section describes procedures for the nomination of
cases for ADR. These orocedures are designed to eliminate confusic
regarding the selection of cases for ADR by: (1) integrating the



selection of cases for ADR into the existing enforcemen: case
selection process; and (2) creating decision points and contacts
in the regions, headquart2rs, and DOJ to det2rmine whether to
use ADR in particular actions.

A. Decisionmakers

To facilitate decisions wnether to use ADR in 2 2
action, decision points in neadquarcers, the regions and COJ
must be established. At headquarters, the decisionmaker will
be the appropriate Associate Enforcement Counsel (AEC). The AZC
snould consult on this decision with his/her correspondiang h21d-
qguarters compliance division cdirector. At DOJ, the decisionmacsar
will De the Chief, Znvironmental Enforcement Section. In the
regions, the decisionmakers will be the Regional Counsel in con-
sultation with the appropriate regional program division diractor.
If the two Regional authorities disagree on whether to use ADR
in a particular case, then the Regional Administrator (RA) or
the Deputy Regional Administrator (DRA), will decide the matter.
. This decisionmaking process guarantees consultation with and
concurrence of all relevant interests.

B. Case Selection Procedures

Anyone in the regions, headquarters, or DOJ who is partici-
pating in the development or management of an enforcement action,
or any defendant or PRP not yet named as a defendant, may suggest
a case or selected issues in a case for ADR.3 Any suggestion,
nowever, must be communicated to and discussed with the appropriatz
regional office for its consent. The respective roles 0of :tne AECs
and DOJ are discussed below. After a decision by the Region or
litigation team to use ADR in a particular case, the nomination
should be forwarded to headquarters and, if it is a referred
case, to DOJ. The nominations must be in writing, and must
enumerate why the case is appropriate for ADR. (See Section III
of this document which describes the characteristics for selection
of cases for ADR.) Attachments A and B are sample case nomination
communications. Attachment A pertains to nonbinding ADR, and
Attachment B pertains to binding ADR.

Upon a determination by the Government to use ADR, Government
enforcement personnel assigned to the case (case team) must
approach the PRP(s) or other defendant(s) with the:suggestion.

The case team should indicate to the PRP(s) or defendant(s) the
factors which have led to the Agency's recommendation to use

5 Nomination papers should always be deemed attorney work product
so that they are discovery free.
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ADR, and the poten+ial denefits to all parziss fraom i=s us
The PRP(s) or other defendant(s) should understand, nevers=:

Db

-

2iess
that the Government is prepared tO proceed with vigorous 11:1;22231
in the case if the use of a third-party neutral fails =0 resolve
tne matter. Further, for cases which are refarrable, the defaendanstis)
should be advised that EPA will not nesitate to refer :-he ma-car

tc DOJ for prosecution.

Nenbinding ADR

For nediation, mini-trials, nonbinding arbitration, and
other ADR mechanisms 1nvolv1ng use of a third-party neutral as a
nonbin dlrg decisionmakar, re2gions snould notify :he appropriate
AEZC and, 1£f the case is referred, DOJ of: (1) its inzen:t to use
ACR 1a a particular case, and (2) the opportunity to consult
with the Region on its decision. 3Such notification should be in
writiag and by telephone call. The AEC will consult wizh the
appropriate neadquarters program division director. The Region
‘"may presume that the AEC and DOJ agree with the selection of the,
case for ADR unless the AEC or DOJ object within fifteen (15) :
calendar days of receipt of the nomination of the case. If
either the AEC or DOJ object, however, the Reglon should not
procead to use ADR in the case until consensus is reached.

2. Binding ADR

I'or binding arbitration and fact-finding, and other ADR
mechanisms involving the use of third-party neutrals as bindin
decisionmakers, the appropriate AEC must concur in the nomination
of the case by the Region. In addition, DOJ must also concur in
the uge Of binding ADR in referred cases. Finally, in non-CERCLA
cases which may involve compromise of claims in excess of $20,000
or where the neutral's decision will be embodied in a court order,
DOJ must also concur. Without the concurrence of headquarters
and DOJ under these circumstances, the Region may not proceed
with ADR. OECM and DOJ should attempt to concur in the nomina-
tion within fifteen (15) days of receipt of the nomination.

Under the Superfund Amendments and Reauthorization Act (SARA),
Pub. .. No. 99=499, §122(h)(2)(1986), EPA may enter into binding
arbitration for cost recovery claims under Section 107 of CERCLA,
provided the claims are not in excess of $500,000, exclusive of
interest. Until regulations are promulgated under this section,
EPA ig precluded from entering into binding arbitration in cost
recovery actions. Accordingly, Attachment C is not yet appropriate
for use in cases brought under this section. It is, however, avail-
able for use in nonbinding arbitratiodn.

V. SELECTION OF A THIRD-PARTY NEUTRAL

A. Procedures for Selection

Both the Government and all defendants must agree on the need
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for a neutral in order to proceed wizh ALIR. i some sikczazicn
(e.g., in a Superfund case), however, tne partias may proceed wizn
ADR with consensus of only some of the partiass depending on :the
issue and the par-ies. Once agreed, the method for salectinc
the neutral and the actual selection in bozn Suzeriund and
&ases wiil oe determined Ty all cqr;;es iavcivad wizh the e
ion o; cases goverued oy 9107 of CERC TO nelp narrow ¢
sea for a third-par=y neutrail, it is 4sef:l, althougn 20
3 'red, for the ,a::iea to agree praliminarsily on cne or
ADR mechanisms. CECM is available %0 nelp at zhis poin= i
orocess, including the procurement of in-nouse or outside per
23> 2id the parties in selecting an apprcoriat2 ADR mechaanism

[N}

ul

b
‘O o
[ A

[ BN O]
@D 0 v

- - -

In Sec=ion VIII below, we nave indizatad some
where sach ACR mechanism may 2e most approgriats
varzias are iree 2 =mploy wnichever technigue
for the case. Because the ADR mechanisms ars ¢
adaptaple to meet the needs and desires of the
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The parties can select a third-party neutral in many ways. !
Each party may offer names of proposed neutrals until all parties
agree on one person or organization. Alternatively, each party
may propose a list of candidates, and allow the other parties to
strike unacceptable names from the list until agreement is
reached. For additional methods, see Attachments C, D, and E.
Regardless of how the parties decide to proceed, the Government
may obtain names of qualified neutrals from the Chief, Legal
Znforcement Policy Branch (LEPB) (FTS 475-8777, LE-130A, E-Mail
20X ZPA 228l), by written or telephone request. With the nel>
cf the Administrative Conference of the U.S. and the Federal
Mediation and Conciliation Service, CECM is working to establisnh
a national list of candidates from which the case team may select
neutrals. In selecting neutrals, however, the case team is not
iimited to such a list.

It is important to apply the qualifications enumerated below
in section V.B. in evaluating the appropriateness of a progosed
third-party neutral for each case. Only the case team can decide
whether a particular neutral is acceptable in its case. The
qualifications described below provide guidance in this area.

At any point in the process of selecting an ADR mechanism or
third-party neutral, the case team may consult w1th the Chiet
LEP8, for guidance.

8. Qualifications for Third=-Party Neutrals

The following qualifications are to be applied in the
selection of all third-party neutrals who may be considered :Ior
service in ADR grocedures to which EPA is a party. While a
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third-party neutral snculd meet as many of the gualifizatizns as
psossible, it may be difficult to identify candidates whc ctossess
all the qualifications for selection of a third-party neutral.
Failure to meet one or more of these qualifications should not
necessarily preclude a neutral who all the parties agree woul3l

be satisfactory to serve in a particular case. The gualiificaticns
are, therefore, intended only as guilance rather than 3s pre-
requisites to the use of ADR. F[urther, one should apoly a greater
degree of flexibility regarding the gqualifizazions of neutrais
involved in nonbinding activities such as meciaticn, and a szricter
adherence to the qualifications for neutrals maxking dinding
decisions such as arbitrators.

1. Qualifications for Individuals

a. Demonstrated Experience. The candidate should
have experience as a thilrcd-party neutral in arbictration, mediacion
or other relevant forms of ADR. However, other actual and active
participation in negotiations, judicial or administrative hearings
. or other forms of dispute resolution, service as an administrative
law judge, judicial officer or judge, or formal training as a
neutral may be considered. The candidate should have experience
in negotiating, resolving or otherwise managing cases of similar
complexity to the dispute in question, e.g., cases involving
multiple issues, multiple parties, and mixed technical and legal
issues where applicable.

b. Independence. The candidate must disclose any
interest or relationship which may give rise to bias or the
appearance of bias toward or against any party. These interests
or ralationships include:

(a) past, present or prospective positions with or financial
interests in any of the parties; :

(b) any existing or past financial, business, professional,
family or social relationships with any of the parties
to the dispute or their attorneys:

(¢) previous or current involvement in the specific dispute;

(d) past or prospective employment, including employment as
a neutral in previous disputes, by any of the parties;

(e) past or present receipt of a significant portion of tne
neutral's general operating funds or grants from one or
more of the parties to the dispute.

The existence of such an interest or relationship does not
necegsarily preclude the candidate from serving as a neutral,
particularly if the candidate has demonstrated sufficient
independence by reputation and performance. The neutrals with



the most experiencs are noOs:t liXely to have past Oor zurrans
relationships wich some partias &2 the dispute, including tis=
Government. Nevertheless, -nhe candidate must disclose a..
interests, and the parties should then determine whether the
interests create actual or apparent ovias.

snou.d

c. Subiect Matter Expertise. The candidats

nave sufficient general knowledge of the subject mat-2r of the
dispute to understand and follow the issues, assist the par:ies
in reccgnizing and establisning priorities and the order of
consideration of thnose issues, ensure that all £ossidlz2 avenues
and alternatives to settlement are explored, and otherwise serve
in the most effective manner as a third-party asutral. Depending
on the case, it may also be nelpful 1f the ~candidate has specifié
expertise in the issues uncder consideration.

d. Single Role. The candidate should noz bte serving
in any other capacity in tne enforcement process for zhat particular
case that would create actual or apparent bias. The case team
should consider any prior involvement in the dispute which may
prevent the candidate from acting with objectivity. For example,
involvement in developing a settlement proposal, particularly !
when the proposal is developed on behalf of certain parties, may
preclude the prospective neutral from being objective during
binding arbitration or other ADR activities between EPA and the
parties concerning that particular proposal.

Of course, rejection of a candidate for a particular ADR
activity, such as arbitration, does not necessarily preclude
any role for the candidate in that case. The candidate mnay
continue to serve in other capacities by, for example, relaying
information among parties and presenting orfers on benalf of
particular parties.

2. Qualifications for Corporations and Other Organiza-
tions.4 Corporations or other entities or organizations which
propose to act as third-party neutrals, through their officers,
employees or other agents, in disputes involving EPA, must:

(a) like unaffiliated individuals, make the disclosures
listed above; and

(b) submit to the parties a list of all persons who, on
behalf of the corporation, entity or organization, will
or may be significantly involved in the ADR procedure.
These representatives should also make the disclosures
listed above.

4 For further guidance regarding Clean Sites Inc., see guicance
from the Assistant Administrator, Office of Solid Waste and
Emergency Response and Assistant Administrator, Office of
Enforcement and Compliance Monitoring on the "Role of Clean Sites
Inc. at Superfund Sites," dated April 24, 1987.
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In selecting a tnird-party neutral £o resolve or aid ia the
resolution of a dispute to which EPA is a party, Agency personne.
should remain at all times aware that the 3idgency must not only
upnold its obligation to protect public health, welfars and the
environment, but also ievelop and maintain punlic confidence
that the Agency is performing its mission. Care snould be :taken
in the application of these qualifications to avoid =he selection
of third-party neutrals wncse ianvolvement in the resolution of
the case mignt undermine the integrity of that resolution and
the enforcement efforts of the Agency.

VII. CTHER ISSUES:

A. Memorializaticn of Agreements

Just as it would in cases where ADR has not been used, the
case team should memorialize agreements reached through ADR in
orders and settlement documents and obtain 2J and headquarters
approval (as appropriate) of the terms of any agreement reached
through ADR. ‘

B. Fees For Third-Party Neutrals

The Government's share of ADR costs will be paid by Head-
quarters. Contact LEPB to initiate payment mechanisms. Because
such mechanisms require lead time, contact with LEPB should be
nade as early as possible after approval of a case for ADR.

It is EPA poiicy that PRPs and defendants bear a snare ot
these costs equal to EPA except in unusual circumstances. This
policy ensures that these parties "buy in" to the process. It
is important that the exact financial terms with these parties
be settled and set forth in writing before the initiation of ADR
in the case.

C. Confidentiality

Unless otherwise discoverables, records and communications
arising from ADR shall be confidential and cannot be used in
litigation or disclosed to the opposing party without permission.
This policy does not include issues where the Agency is required
to make decisions on the basis of an administrative record such
as the selection of a remedy in CERCLA cases. Public policy
interests in fostering settlement compel the confidentiality of
ADR negotiations and documents. These interests are reflected
in a number of measures which seek to guarantee confidentiality
and are recognized by a growing body of legal authority.

4Yost indicative of the support for non-litigious settlement
of disputes is Rule 408 of the Federal Rules of Evidence which
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randers offers of cempromise Cr sez:zlament Or st

il2ments mnada2
Jduring Jdiscussions inadmissable in subsequenz 1i:ization decwes2n
the parties to prove liability. Noting the unde2rlyving gsolicy
oehind the rule, courts nave construed tne rule tO preciude
admission of evidence regarding tne defendant's settlement of

similar zAases.?

Zxemption protection under the Freedom of Information Acs
(FQIA), 13 U.S.C. §532, could also accommodate the interast in
confidentiality. While scme courts nave faiiad to raccgaize =le

settlement negotiacions nrivilege,"? other courts have r2cegni
the privilege.

In addicion to these legal authorities and solicy arjumen:zs,
confidentialicy can e ansured Dy orofessicnal 2thical zzdes.
Recogniziag that promoting candor on the partisas' zarst zind
impartiality on the neutral's part is critical to the success of
ADR, coniidentialicy provisions are incorporated into codes of
conduct as well as written ADR agreements (See Attachment D).

The attachment provides liquidated damages where a neutral raveals
confidential information except under court order. .

Furthermore, confidentiality can be effected by court order,

if ADR is court supervised. Finally, as many states have done

5 See Scaramuzzo v. Glenmore Distilleries Co., 501 F.Supp. 727
(N.D. Ill. 1980), and zo oar discovery, see Branch v. Phillios
Petroleum Co., 638 F.2d 873 (Sth Cir. 1981). <Courts have
also construed lapor laws to favor mediation or arbizration
and have therefore prevented third-party neutrals from being
compelled to testlfy See, e.g., N.L.R.B. v. Josegh Macaluso,
Inc., 618 F.2d4 51 (9th Cir. gﬁ) {upholding N.L.R.B.
revocation of subpoena Lssued to mediator to avoxd.bteach of
impartiality).

6 See, e.g., Center for Auto Safety v. Department of Justice, 3576
F.supp. 739, 74?7—"_'6")—11:.9.& 1983) .

7 See Bottaro v. Hatton Associates, 96 F.R.D. 158-60 (E.D.N.Y 1982)
TnotIng "strong public policy of favoring settlements" and public
interest in "insulating the bargaining table from unnecessary
intrusions”). 1In interpreting Exemption 5 of the FOIA, cthe Suprene
Court asserted that the "contention that [a requester could] obtain
through the FOIA material that is normally privileged would creace
an anomaly in that the FOIA could be used to supplement civil
discovery. ...We do not think that Congress could have intzanded
that the weighty policies underlying discovery privileges cou.l
be so easily circumvented." United States v. Weber Aircrafe,

104 S.Ct. 1488, 1494 (1984).
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statutorily, ZPA is considering the promulgactica of ragulatisns
which further ensure zhe confidentiality of ADR srocsecdings.

D. Relationship of ADR to Timely and Appropriate and
Significant Noncompliance Reguirements

The decision to use ADR would have no particular iavacs under
~he "timely and appropriate” (T&A) critsria in 3 case wnere thers
is already an administrative order or a civil referral siance the
"timely and appropriate” critaria would have been net oy :he
initiation of the £formal enforcement action. Ia the case of a
civil referral, the 60-day periocd by which DOJ is to review and
file an acticn may oe extended 1f ADR is used during z=his tire.

The <Zecision eo use AR & resolve a violation prior ¢ the
tnitiation of a formal sniorzement action, however, would ote
affected oy applicaple "timely and appropriate" criteria (e.g.,
1£ the violation fell under a program's Significant Noncompliance
(SNC) definition, the specific timeframes in which compliance
must ce achieved or a formal enforcement action taken would
apply). The use of ADR would not exempt applicable "T&A"
requirements and the ADR process would normally have to proceed
to resolve the case or "escalate" the enforcement response.
However, since, "T&A" is not an immutable deadline, that ADR
is being used for a particular violation would be of central
significance to any program management review of that case (e.g.,
the Deputy Administrator's discussion of "timely and appropriate"
enforcement during a regional review would identify the cases in
which ADR is being used.)

VIII. PROCEDURES FOR MANAGEMENT OF ADR CASES

This section elaborates on the various ADR techniques: How
they work, some problems that may be encountered in their use,
and their relationship to negotiation and litigation. For each
ADR :echnique, we have provided, as an attachment to this guidance,
an example of procedures reflecting its use. " These attachments
are for illustrative purposes only, and do not represent required
procedures. The specific provisions of the attachments should
be adapted to the circumstances of the case or eliminated if not
applicable.

A. Arbitration

1. Scope and Nature

As stated in Section II, above, arbitration involves tle
selection by the parties of a neutral decisionmaker to hear
selected issues and render an opinion. Depending on the parties’
agreement, the arbitrator's decision may or may not be binding.
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Tor the present, EPA appears O Te restricted 2y law to use
2inding arbitration onliy £for small CERCLA cost recovery cases.
We are conducting further research regardiag its use to decide
factual issues. Included as Attachment C are draft generic
arbitration procedures for formal arbitration. To conduct less
formal proceedings, tne parties mav modify the procedures.

2. Use
Arbicration is most apgropriate in resolving routine cases
that do not merit the resources required to generate and process
a civil judicial referral. It may aid in resolving technical
disputes that are usually submitted to the courts or administrarive
law judges (ALJs), which disputes reguire subject-matter expersise
which federal district ccurt judges and ALJs may lack.3

8. Mediation

1. Scope and Nature

Mediation, an informal process, is entered into voluntarily,
by the parties to a dispute and in no way binds them beyond their
own agreement. More than the other ADR processes, mediation is
best viewed as an extension of the direct negotiation process
begun by the parties. As in direct negotiation, the parties
‘continue to control the substance of discussions and any agree-
ment reached. In mediation, however, the mediator directs and
structures the course of discussions.

The mediation format varies with the individual style of the
mnediator and the needs of the parties. Initially, the mediator is
likely to call a joint meeting with the parties to work out ground
rules such as how and when meetings will be scheduled. Included
as Attachment D are generic mediation protocols for use and
adaptation in all EPA mediations. Most of the items covered in
the attachment would be useful as ground rules for most EPA
enforcement negotiations. Ordinarily, mediators will hold a
series of meetings with the parties in joint session, as well as
with each party. 1In joint meetings, the mediator facilitates
discussion. In separate caucuses, the mediator may ask questions
or pose hypothetical terms to a party in order to clarify its
position and identify possible areas for exchange and agreement
with the opposing party. Some mediators will be more aggressive
than others in this role; they may even suggest possible settlement
alternatives to resolve deadlocks between the parties. In general,
however, the mediator serves as a facilitator of discussions and
abstains from taking positions on substantive points.

8 Arbitration is specifically authorized under Section 107 of CERCLA
for cost recovery claims not in excess of $500,000, exclusive of
interest.
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There are no external time limits on mediation other than
those imposed by the parties or by external pressures from -ne
courts, the community or public interest groups. In all cases,
the Government snould insist on a time limit for the mediation
to ensure that the defendants do not use media~ion as a stallin
device. The Government should also insist on establishing points
in the process to evaluate progress of the mediation. As the
parties apprcach settlement terms through mediation, £inal authcrizyv
for decisionmaking remains the same as during direct negotiations,
i.e., requirements for approval or concurrence from senior managers
are applicaple.

2. Use of Mediation

Mediation is appropriate for disputes in which the parties
nave reached or anticipate a negotiation impasse dased on, among
otner things, personality conflicts, poor communicaticn, mul:tiple
parties, or inflexible negotiating postures. Additionally,
-mediation is useful in those cases where all necessary parties ane
not tefore the court (e.g., a state which ¢an help with the funding
for a municipality's violation). Mediation is the most flexible
ADR mechanism, and should be the most widely used in Agency disputes.

3. Withdrawal from Mediation

As a voluntary and unstructured process, mediation proceeds
entirely at the will of the parties and, therefore, may be concluded
by the parties prior to settlement. A determination to withdraw
-from mediation should be considered only when compelling factors
militate against proceeding. I£ the mediation has extended
beyond a reasonable time period (or the period agreed upon by
the parties) without significant progress toward agreement, it
may be best to withdraw and proceed with direct negotiations or
litigation. Withdrawing from mediation might also be considered
in the unlikely event that prospects for settlement appear more
remote than at the outset of the mediation. F[inally, inappropriate
conduct by the mediator would warrant concluding the mediation
effort or changing mediators.

4. Relation to Litigation

In the ordinary case, prior to referral or the filing of an
administrative complaint, the time limits for mediation could be
the same as those for negotiation. In contrast to normal
negotiations, however, the parties may agree that during the
time period specified for mediation, litigation activities
such as serving interrogatories, taking depositions, or filing
motions may be suspended. In filed civil judicial cases, where
the court imposes deadlines, it will be necessary to apprise the



court Of the parsies’ aCTivitias aad =0 Duili 2R into the ccurz's
timetable. For agreements felating ADR activities 10 ongoing
litigation, see paragraph l7 of Attachment E.
C. Mini-Trial
1. Scope ané Yature
Like other ADR tecnhnigues, %the mini-trial is also volinzarwy
and nonbinding on ctne partias. In the aini-trial, authoricy fsr

resolution of one or more issues rests with senior managers wno,
representing eacn party in the alspute, act as decisionmakers.
In scme cases a agutral rafzr2e 13 apeointad o supervise :n
groceedings and assisc znhe Jeclsionmakers in esol=-ng an i3
Sy 2providing the zarti2s wiill 3 nore r2alistic viaw 927 zheir
case. In additicn, the neutral's prasence can ennhance public
acceptability ot a resoluticn ov effectively valancing tae
interests of the Government and the defendant.

by o

The scope and format of the mini-trial are determined solelz
by the parties to the dispute and are outlined in an initiating
agreement. Because the agreement will govern the proceedings,
the parties should carefully consider and define issues in advance
of the mini-trial. Points that could be covered include the
option of and roie for a neutral, issues to be considered, and
procedural matters such as order and schedule of proceedings and
time limits. Attachment E is a sample mini-trial agreement.

The mini-trial proceeds tefore a panel of decisionmakers
representing the parties and, in scme cases, & neutral referse.
Preterably, the decisionmakers will not have participated directly
in the case prior to the mini-trial. The defendant's raepresen-
tative should be a principal or executive of the entity with
decisionmaking authority. EPA's representative should be a
senior Agency official comparable in authority to the defendant's
representative. In some cases, each side may want to use a
panel consisting of several decisionmakers as its representatives.
The neutral referee is selected by both parties and should have
expertise in the issues under consideration.

At the mini-trial, counsel for each side presents his or her
strongest and most persuasive case to the decisionmakers in an
informal, trial-like proceeding. 1In light of this structure,
strict rules of evidence do not apply, and the foramat for the
presentation is unrestricted. Each decisionmaker is then afforded
the unique opportunity to proceed, as agreed, with open and
direct questioning of the other side. This information exchange
allows the decisionmakers to adjust their perspectives and posi-
tions in light of a preview of the case. Following this phase
of the mini-trial, the decisionmakers meet, with Or without
counsel or the neutral referee, to resolve the issue(s) or case
presented, through negotiation.
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2. Role of the Neutral

The neutral referee may serve in more than one capacity
in this process, and should be selected with a clearly defined
concept of nis or her role. The most common roie is %o ac: as
an advisor to the decisionmacers during the i{aniormacisn 2xchance.
The neutral may offer opiznions on goints made or on adiudicaticon
of the case in litigation, and offer assistance td the decision-
makers in seeing the relative mericts of their »ositions. The
neutiral's second role can be tc mediate the negectiaticon cetween
the decisionmakers should they reach an impasse or seex assistance
in forming an agreement. Unless otherwise agreed by the parties,
no evidence used in the aini-trial is admissidle in litigation.

3. Use

As with mediation, prior to referral or the £iling of an
administrative complaint, the time limits for a mini-trial woulid
be the same as those for negotiation. The parties usually agrae,
however, that during the time period specified for a mini-trial,
litigation activities such as serving interrogatories, taking !
depogitions, or filing motions may be suspended except as otherwise
agreed. In general, mini-trials are appropriate in cases invelving

only a small number of parties, and are most useful in four kinds
of disputes:

1. Where the parties have reached or anticipate reaching
a negotiation impasse due to one party's overestimation, in the
view of the other party, of the strength of its position:

2. Where significant policy issues 2xist which would
benefit from a face-to-face presentation to decisionmakers (wizacut
use of a neutral);

3, Where the issues are technical, and the decisionmakers
and neutral referee have subject-matter expertise; or

4. Where the imprimatur of a neutral's expertise would
aid in the resolution of the case.

D. Pact-finding

l. Scope and Nature

Binding or nonbinding fact-finding may be addpted voluntarily
by parties to a dispute, or imposed by a court. It is most
appropriate for issues involving technical or factual disputes.
The primary purpose of this process is to reduce or =2liminate
conflict over facts at issue in a case. The fact-finder's role
is to act as an independent investigator, within the scope of the
authority delegated by the parties. The findings may be used in
reaching settlement, as “"facts" by a judge or ALJ in litigatiocn,
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or as pinding determinations. Like other ADR procs
a neutral, a resolution ctased on a fact-finder's ra
greater credibility witihh the public.

@s lnvolving
oo

#1111 hava

The neutral's role in Zact-finding is clearly defined oy an
initial agresement of the 2artizs 2n the issue(s) to ve celfsrred
to the fact-finder and the use to De made of ths findiags or
recommendations, @.g., whether they will be binding or acdvisorvy.
Cnce this agreement s Iramed, %he rcle of the pariiss in the
process is limited and the fact-finder proceeds independently.
The fact-finder may nold joint or separate meetings or both with
L2 zar<i2s in wnhnicn the parczias oifer documents, statements, or

testinony ia suppor:z <% zha2ir vositions. The fact-finder is also
fr2e 2 »ursue 2ther scurztes Of information relsavant to the
issue({s). The inizial agreement of :2he parties snould include a

i
deadline for raceipt of the Iact-finder's report. Attachment 7
s a sample fact-:Zinding agreement.

The fact-finder issues a formal report of findings, and
recommendations, 1f appropriate, to the parties, ALJ or the
court. If the report is advisory, tne findings and recommenda-
tions are used to influence the parties' positions and give
impetus to further settlement negotiations. If the report is
binding, the parties adopt the findings and recommendations as
provisions of the settlement agreement. In case of litigation,
the findings will be adopted by the judge or ALJ as "facts" in
the case.

2. Relation to Litigation

Decisions regarding pursuit of litigation when fact-finding
is instituted are contingent upon the circumstances of the case
and the issues to be referred to the fact-finder. If fact-find-
ing is undertaken in connection with an ongoing settlement
negotiation, in most cases it is recommended that the parties
suspend negotiations on the issues requiring fact-finding until
the fact-finder's report is received. If fact-finding is part
of the litigation process, a decision must be made whether to
proceed with litigation of the rest of the case or to suspend
litigation while awaiting the fact-finder's report.



ATTACHMINT A

AEMORANDUM

SUBJECT: Nomination of U.5. v. X7 Co. for Non-biading
Alterna<ive Zor Oispute Resoluticn

TRCOM: Jeputy Regicnal aAdministrazor
TC: Associate Enforcement Jounsel
tor Hazardous Was:te Enforcement

Chief, Environmental Enforcement Section
Department of Justice

This memorandum is to nominate U.S. v. XYZ Co. for alterna-
tive dispute resolution (ADR). The case is a CERCLA enforcement
action involving multiple PRPs as well as a number of complex
technical and legal issues. .The RI/FS and the record of decision
have both been completed. We anticipate that the PRPs are inte-~
rested in settling this matter and, we believe, a trained mediator
will greatly aid negotiations. The members of the litigation
team concur in this judgmenc.

We understand that {f you-object within 153 days of the receiz=z
of this letter, we will not proceed with ADR in this case without
your approval. We do believe, however, that ADR is appropriate
in this action. We look forward to working with your offices in
this matter.



ATTACHMENT 3

MEMORANDUM

SUBJECT: VNomination of United States v. ABC Co. for Binding
Alternative Dispute Resolution

TROM: Ceputy Regional Administrator
TO: Associate Enforcement Counsel for Water Enforcement

Chief, Environmental Enforcement Section
Department of Justice

This memorandum reguesis concurrence in the use of a dinding
fact-Iinding procedure in United States v. ABC Co. The case
involves the fcllowing £facts:

ABC Co. owns and operates a specilalty chemical production
and formulation facility. Wastewater streams come from a variety
of production areas which change with product demand. Because
- of these diverse processes, the company's permit to discharge
wastewater must De based on the best professional judgment of’
the permit writer as to the level of pollution control achievable.

The company was issued an NPDES permit in 1986. The permit
authorizes four (4) outfalls and contains limits for both conven-
tional and toxic organic pollutants. The effluent limitations of
the permit incorporate the Best Available Technology requirements
of the Clean Water Act (CWA).

ZPA filed a civil lawsuit against the company for violating
effluent limits of the 1986 permit. As part of the settlement of
the action, the company was required to submit a compliance plan
which would provide for modification of its existing equipment,
including institution of efficient operation and maintenance
orocedures to obtain compliance with the new permit. The settle-
ment agreement provides for Agency concurrence in the company's
compliance plan.

The company submitted a compliance plan, designed by in-house
engineers, which proposed to slightly upgrade their existing
activated sludge treatment system. The company has claimed that
this upgraded system provides for treatment adequate to meet the
permit limits. EPA has refused to concur in the plan because EPA
experts believe that additional treatment modifications to enhance
pollutant removals are required to meet permit limits on a con-
tinuous basis. This enhancement, EPA believes, is possible with
noderate additional capital expenditures.
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A fact-finding panel, consisting of experts in utiility,
sanitation and chemical engineering, is needed to assess the
adequacy of the treatment system improvements in the compliance
olan in satisfying permit raquirements. Resolution of :ais
issue by binding, neutral fact-finding will obviate the
expenditure of resources needed to litigate the issue.

We request your concurrence in the nomination of this case
for fact-finding within fifteen (l5) days. We look forward to
nearing from you.
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AP3ITRATICN PROCZOLRES™

SUBPART A - GENZRAL

l. Purpose

This Jocument establishes and gjoverns cor
arpitrazion of ZPA disputes arisiag unds
statutory cizaticnsd.

2. Scove and Applicabilizv
The orocecures enunciated in this dccument may bde useq o}
arobi:irate clalims 2z disputes 2f the EPA rega.;i:g .ilnser:
appiicaple statutory siticions and limizaclicns cCn sccze, L

anv.

SUBPART 3 - JURISDICTION CF ARSITRATOR, REFERRAL OF ZLAIMS,
AND ARBITRATOR ScLZCTICN

1. Jurisdiction of Arbicrator

(a) In accordance with the procedures set forth in this
document, the Arbitrator is authorized to arbitrate
(insert applicable categories of claims or disputes.]

(b) The Arbitrator is authorized to resolve disputes
and award claims within the scope of the issues
presented in the joint request for arbitration.

2. Referral of Disputes

(a) EPA [insert reference to mnechanism vy wnich EPA nas
entered into dispute, e.g-. after EPA has issued
demand letters or an administrative order], and one
or more parties to the case may submit a joint request
for arbitration of (EPA's claim, or one or more issues
in dispute among the parties] (a group
authorized to arbitrate such matters, e.g., the National
Arbitration Association (NAA)] if [restate any general
limitations on scope]. The joint request shall include:
A statement of the matter in dispute; a statement of
the issues to be submitted for resolution; a statement
that the signatories consent to arbitration of the
dispute in accordance with the procedures establisned
by this document; and the appropriate filing fee.

(b) within thirty days after submission of the joint reguestc
for arbitration, each signatory to the joint recuest snhall
individually submit to the National Arbitration Assoclation

* . Regulations applicable to section 112 of SARA are currently
being prepared.
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two copias <

a ACl7Z2n state2ment «OLCh shall imcld

(1) An assertion of the parties' zosizizans ia che
matter in dispute:

{2)-The amcunt of money in disputze,
(3) The remedy soughet:

{+) Any Zocumentaticon wnicn the sarz; iz2as as
to support its position;

ment of the legai stand

£(3) A stacze ari apopilicanla -2
: e :L311 ané any other agp;-_aol Driacisias i
law ralating %9 zhe <claim; ]

(6) The identity cI anv Xnown parties wno are not
signatories to the jcint request Ior arbicrision;
and

(7) A recommendation Zor the locale for the arbvicrdl
hearing.

A copy of the statement shall be sent to all parties.

3. Selection of Arbitrator

(a) The NAA has established and maintains a National Panel of
Environmental Arbitrators.

(b) After the filing of “he joint request for arbisration, zhe
NAA shall submit simultaneously to all parties to tne
dispute an identical list of ten [five] names of persons
chosen from the National Panel of Environmental Arbitrators.
Each party to the dispute shall have seven days from the
date of receipt to strike any names objected to, number
the remaining names to indicate order of preference, and
return the list to the NAA. If a party does not return
the list within the time specified, all persons named
shall be deemed acceptable. From among the persons
who have been approved on all lists, and if possible, in
accordance with the designated order of mutual preference,
the NAA shall invite an Arbitrator to serve. II the
parties fail to agree upon any of the persons named, or
if acceptable Arbitrators are unable to serve, or if for
any other reason the appointment cannot be made from the
submitted lists, the NAA shall make the appointment from
among other members of the Panel without the submission
of any additional lists. Once the NAA makes the appointnment,
it shall immediately notify the parties of the identity
of the Arbitrator and the date of the appointment.
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The dispute shall be neard and determined Dy one
Arbitrator, unless the NAA decides tnat three Arbicracors
should be approved based on the complexity of the issues
or th2 number of parties.

(d) Tre NAA shall notify the parties of the appoin:tment of =zhe

Arbitrator and send a copy of these rules to each party.

A signed acceptance ¢f the case by the Arbitrator shall
ce filed with the NAA prior to the crening of the nearing.
After the Arbitrator is appointed, all communications

from the parties snall ve directed to the Arbitrator.

(e) 12 3ny Arbitrator should resign, die, withdraw, or Gze
disgualified, unaple or refuse to perform the duties 0% zhe
office, tne NAA may declare the ofifice vacant. Vacancies
shall ce filled in accordance with the applicable provisions
of this Section, and unless the parties agrze otherwise,
the matter shall be reheard.

Disclosure '

(a) A person appointed as an Arbitrator under the above section

(c)

(d)

shall, within five days of receipt of his or her notice of
appointment disclose to the NAA any circumstances likely
to affect impartiality, including [those factors listed in
section V.B. of the accompanying guidance]

Upon receipt of such information from an appointed
Arbitrator or other source, the NAA shall on the same day
communicate such information to the parties and, if it
deems it appropriate, to the Arbitrator and otners.

The parties may request within seven days of receipt of
such information from the NAA that an Arbitrator be
disqualified.

The NAA shall make a determination on any request for
disqualification of an Arbitrator within seven days after
the NAA receives any such request. This determination
shall be within the sole discretion of the NAA, and its
decision shall be final.

Intervention and Withdrawal

(a)

Subject to the approval of the parties and the Arbitrator,
any person [insert applicable limitations, if any, e.g.

any person with a substantial interest in the subject of
the referred dispute] may move to intervene in the arbitral
proceeding. Intervening parties shall be bound by rules
that the Arbitrator may establish.



(b)

-

Any party may £or good cause shown move to withdraw i-cn
the arbitral proceeding. The Arbitrator may approve such
withdrawal, with or without prejudice to the moving party,
and may assess administrative fees or expenses against

tne withdrawing party as the Arbitratcr deems agpropgriacze.

SUBPART C - HEARINGS BEFORE THE ARBITRATOR

L.

2.

3.

Fili

ng of Pleadings

(a)

[(c)

Any party may file an answering statement with the NAA no
later than seven days from the date of receint of an
oprosing party's written statement. A copy of anv
answering sitatement shall Ye served upon all parcies.

Any party may file an amended written statement with

the NAA prior to the appointment of the Arbitrator. A
copy of the amended written statement shall be served
upon all parties. After the Arbitrator is appointed, 'y
however, no amended written statement may be submitted :
except with the Arbitrator's consent.

Any party may file an answering statement to the amended
written statement with the NAA no later than seven days
from the date of receipt of an opposing party's amended
written statement. A copy of any answering statement
shall be served upon all parties.]]

Pre-hearing Conference

At the request of one or more of the parties or at the
discretion of the Arbitrator, a pre-hearing conference with the
Arbitrator and the parties and their counsel will be scheduled in
appropriate cases to arrange for an exchange of information,
including witness statements, documents, and the stipulation

of uncontested facts to expedite the arbitration proceedings.

The Arbitrator may encourage further settlement discussions
during the pre-hearing conference to expedite the arbitration
proceedings. Any pre-hearing conference must be held within
sixty days of the appointment of the Arbitrator.

Arbitral Hearing

(a)

(b)

The Arbitrator shall select the locale for the arbitral
hearing, giving due consideration to any recommendations
by the parties. -

The Arbitrator shall fix the time and place for the
hearing.

(c) The hearing shall commence within thirty days of the

pre-hearing conference, if such conference is held, or
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within sixty Lthirty] cdays of the appoiatment ci znhe
Arbitrator, if no pre-nearing conference is neid. The
Arbitrator shall notify each party by mail of =he

nearing at least tnirty days in advance, unless the par=zi=s
oy mutual agreement waiva2 such notice or medily =he =eras
thereof.

or

Any zarty mnay oe representad by counsel. A pzrty whe
intends S0 ZTe representad shall notify the other narstiszs
and the Arbiirator of the name and address of <ounsel as
least three days prior to the date set for the hearing at
Wnich counsel s 22 arrear. When an arbi=ration is
lniziz=24 Dy ccunsel, 3r Wwhere an atiorney rarclias izr
tne other zarties, such notice is deemed z0 Mave Teen
given

The Arbitrator shall make the necessary arrangements for
making a record of the arbitral hearing.

The Arbitrator shall make the necessary arrangements for
the services of an interpreter upon the request of one or
more of the parties, and the requesting parties snall
assume the cost of such service.

The Arbitrator may halt the proceedings upon the request of
any party or upon the Arbitrator's own initiative.

The Arbitrator shall administer caths to all witnesses
before they testify at the arbitral hearing.

(1) A hearing shall be opened by the recording of the
place, time, and date of the hearing, the presence
of the Arbitrator and parties, and counsel, if any,
and by the receipt by the Arbitrator of the written
statements, amended written statements, if any, and
answering statements, if any. The Arbitrator may, at
the beginning of the hearing, ask for oral statements
clarifying the issues involved.

(2) The EPA shall then present its case, information and
witnesses, if any, who shall answer questions posed
by both parties. The Arbitrator has discretion to
vary this procedure but shall afford full and equal
opportunity to all parties for the presentation
of any material or relevant information.

(3) Exhibits, when offered by any party, may be received
by the Arbitrator. The names and addresses of all
witnesses, and exhibits in the order received, shall
be part of the record.
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(j) The arbitration may prcceed in the absence Of any parcsy
which, after notification, fails to be present or fai
to obtain a stay of proceedings. If a party, after

notification, fails to be present, fails to ¢otain a
stay, or fails to present information, the party will Dde
in default and wili have waived the right o be present

at the arbitration. A decision shall not be made solely
on tne default of a party. The Arbitracor shall ragiir2
tne parties who are prasent to submit such informazion as
the Arbtitrator may require for the making of a decision.

-
.
t
-

J
S

(k) Information and :tvidence

(L) The parzies may offer information as :hev desir-az,

subject to reasonatle limitzations as the Arbizracor deems
apporopriace, and shall produce additional information as

the Arbitrator may deem necessary to an understanding and
determination of the dispute. The Arbitrator shall bde

the judge of the relevancy and materiality of the informasion
offered, and conformity to legal rules of evidence shall

not be necessary. .

(2) All information shall be introduced in the presence
of the Arbitrator and all parties, except where any of
the parties has waived the right to be present pursuant
to paragraph (j) of this section. All information
pertinent to the issues presented to the Arbitrator for
decision, whether in oral or written form, shall be made
a part of tne record.

(1) The Arbitrator may receive and consider the evidence
of witnesses by affidavit, interrogatory or deposition,
but shall give the information only such weight as the
Arbitrator deems appropriate after consideration of any
objections made to its admission.

(m) After the presentation of all information, the Arbitrator
shall specifically inquire of all parties whether they
have any further information to offer or witnesses to be
heard. Upon receiving negative replies, the Arbitrator
shall declare the hearing closed and minutes thereof
shall be recorded.

(n) The parties may provide, by written agreement, for the
waiver of the oral hearing.

(o) All documents not submitted to the Arbitrator at che
hearing, but arranged for at the hearing or by subsequent
agreement of the parties, shall be filed with the Arbitrator



II.

III.

TACHMENT D

MEDIATION PROTOCOLS

PARTICIPANTS

A.

Interests Represented. Any interest that would De
suvstantially affected by ZPA's action in

{specify case] may De represented. Parties may
group together iato caucuses to represent allied
interests.

Additional Parties. After negotiations have begun, addi-
tional parties may join the negotiations only with =h2
concurrence of all parties already rapresented.

Representatives. A representative of each party or

alternate must attend each £ull negotiating session.

The designated representative may be accompanied by such

other individuals as the representative believes is
appropriate to represent nis/her interest, but only thé

designated representative will have the privilege of
sitting at the negotiating table and of speaking '

during the negotiations, except that any repre-
sentative may call upon a technical or legal adviser

to elaborate on a relevant point.

DECISIONMAKING

Al

Agendas. Meeting agendas will be developed by consensus.
Agendas will be provided before every negotiating
session.

Caucus. A caucus can be declared by any participant at
any time. The participant calling the caucus will inform
the others of tne expected length of the caucus.

SAFEGUARDS FOR THE PARTIES

A.

Good Faith. All participants must act in good faith in
all aspects of these negotiations. Specific offers,
positions, or statements made during the negotiations

may not be used by other parties for any other purpose

or as a basis for pending or future litigation. Personal
attacks and prejudiced statements are unacceptable.

Right to Withdraw. Parties may withdraw from the
negotiations at any time without prejudice. Withdrawing
parties remain bound by protocol provisions on public
comment and confidentiality.
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Minutes. 3essions shall not be recorded vernacina.
Formal minutes of the proceedings shall not oe Xept.

Confidentiality and the Use of Information

(1)

(3)

(4)

(All parties agree not to withhold relevant iafcramation.
If a party believes it cannot or should aot release
such information, it will provide the substance 2%
the information in some form (such as by aqqgre
data, by deleting non-relevant confidential in
tion, by providing summaries, or by furnishing i
to a neutral consultant to use or abstract) or a
generai .description of it and the reason for nc:
providiag it directly.]

gatiag
j o] -

na

-
-
-
-
~
-

(Parties will provide information called for by this
paragraph as much in advance of the meetings as
possible.] '
The entire process is confidential. The parties and
the mediator will not disclose information regarding
the process, including settlement terms, to third
parties, unless the participants otherwise agree. Tt
process shall be treated as compromise negotiation
for purposes of the Federal Rules of Evidence and
state rules of evidence. The mediator will be
disqualified as a witness, consultant or expert in
any pending or future action relating to the subject
matter of the mediation, including those tetween
persons not parties to the mediation. Failure to
meet the confidentiality or press requirements of
these protocols is a basis for exclusion from the
negotiations.

The mediator agrees that if he/she discloses informa-
tion regarding the process, including settlement terms,
to third parties without the participants’ agreement,
except as ordered by a court with appropriate juris-
diction, he/she agrees to the following as liquidated
damages to the parties:

(a) Removal from the case;

(b) Removal from any EPA list of approved neutrals:
and

(c) Payment of an amount equal to (at a
S—
minimum, the amount of the mediator’'s feel].



iV. SCHEDULE

A.

Time and location. Negotiating sessions will initially
be neld {iasert now often]. The firss
negotiating session i1s scheduled fZor

Unless otherwise agreed upon, a deadline of

montns for the negotiations will te 2stablisned.

The location of the meetings will ve :lecided by the
participancs.

Piscontinue if unproductive. The participants may 3is-
continue negotiations at any time if they dc not appear
productive.

(Joint Statements. A joint press statement shall be
agreed to by the participants at the conclusicn

of each session. A joint concluding statement shall
be agreed to by the participants and issued by the
mediator at the conclusion of the process. Part*czoants
and the mediator shall respond to press inquires within
the spirit of the press statement agreed to at the
conclusion of each sesslon.]

(Meetings with the Press. Participants and the
medlator will strictly observe the protocols regarding
confidentializy in all contacts with the press and

in other public forums. The aedlator shalli 2e
available to discuss with the press any questioans oo
the process and progress of the negotiations. No
party will hold discussions with the press concerning
specific offers, positions, or statements made during
the negotiations by any other party.]

Vi. MEDIATOR

A neutral mediator will work with all the parties to
ensure that the process runs smoothly.

VII. APPROVAL OF PROPOSALS

A.

Partial Approval. It is recognized that. unquaiified
acceptance ot individual provisions is not possible

out of context of a full and final agreement. However,
tentative agreement of individual provisions or portions

‘thereof will be signed bv initialing of the agreed

upon items by the representatives of all interests
represented. This shall not preclude the parties from
considering or revising the agreed upon items by mutual
consent.
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3. Final Apprcoval. <Ccon final agreemen=, all rernresen
shall sign and date the approgriate document. It i
explicitly recognized that the representatives of tae
U.S. EPA do not have the final authority to agree to any
terms in this case. Final approval must e obtained

17
q
'

~
1]
n

from (insert names of proper cificials].

R R

VIIL. IFFECTIVE DATE

These protocols shall ce effective upon the signature of :zhe
representatives.

Fer the U.S. Environmental Protaction Agency

Signature Date !

For (Name of violator]

Signature Date



Attachment E

AGREEMENT TO INSTITUTE MINI-TRIAL PROCESDINGS

The United States Environmental Protection Agency (=Pa)
and XYZ Corporation, complainant and respondent, resvectively,
in the matter of XYZ Corp., Docket No. . agree to
the alternative dispute resolution procedure set forth in
this document for tne purpose of fostering the potential
settlement of this case. This agreement, and all of the
acticns that are taken pursuant to this agreement, are
confidential. They are considered to be part of the set:lement
process and subject to the same privileges that apply to
settlement negotiations.

1. The parties agree to nold a mini=-trial to inform
their managemen: representatives of the theories, str=angths,
and weaxnesses oOf the parties' respective positions. At the
mini-trial, each side will nave the opportunity and responsibility
to present its "best case" on all of the issues involved in
this proceeding.

2. Management Representatives of both parties, including
an EPA official and an XYZ official at the Division Vice
President level or higher, will attend the mini-trial. The
representatives have authority to settle the dispute.

3. A mutually selected "Neutral Advisor" will attend the
mini-trial. The Neutral Advisor will be chosen in the
following manner. By , [insert date] the parties
shall exchange a list Of flve potential Neutral Advisors
selected from the list of candidates offered by
(insert neutral organization]. The potential candidates
shall be numbered in order of preference. The candidate who
appears on both lists and who has the lowest total score
shall be selected as the Neutral Advisor. If no candidate
appears on both lists, the parties shall negotiate and shall
select and agree upon a Neutral Advisor by
(insert date].

4. The fees and expenses of the Neutral Advisor will be
borne equally by both parties. [However, if the Neutral
Advisor provides an opinion as to how the case should be
resolved, and a party does not follow the recommended
disposition of the Neutral Advisor, that party shall bear the
Advisor's entire fees and expenses.)] .

5. Neither party, nor anyone on behalf of either party,
shall unilaterally approacnh, contact or communicate with the
Advisor. The parties and their attorneys represent and
warrant that they will make a diligent effort to ascertain
all prior contact vetween themselves and the Neutral Advisor,
and that all such contacts will be disclosed to counsel for
the opposing party.
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6. Within 10 days after tnhe appointment oI the Neutral
Advisor, mutually agreed upon basic source material will ope
lolatly sent to the Neutral Advisor to assist him or ner in
familiarizing himself or herself with the basic issues of the
case. This material will consist of neutral matter including
this agreement, the complaint and answer, the statute, any
relevant Agency guidance, a statement of interpretation and
enforcement policy, the applicable civil penalty policy, and
any correspondence Detween the parties orior Lo the filing
of the complaint.

7. All discovery will be completed in :he
(insert aumber] working davs following the execution of this
agreement. Neither party snall propound more than 25 inter-
rogatories or requests for admissions, including subparts:
nor sinall either party take more than five depositioas and
no deposition shall last more than three hours. Discovery
taken during the period prior to the mini-trial shall bde
- admissible for all purposes in this litigation, including :
any subsequent hearing before [a federal judge or administrative’
law judge] in the event this mini-trial does not result in a
resolution of this dispute. It is agreed that the pursuit
of discovery during the period prior to the mini-trial shall
not restrict either party's ability to take additional discovery
at a later date. In particular, it is understood and agreed
that partial depositions may be necessary to prepare for the
mini-trial. 1If this matter is not resolved informally as a
result of this procedure, more complete depositions of the
same individuals may be necessary. In that event, the partial
depositions taken during this interim geriod shall in no way
foreclose additional depositions of the same individual regarding
the same or additional subject matter for a later hearing.

8. By , [insert date] the parties shall
exchange all exhibits they plan to use at the mini-trial,
and send copies at the same time to the Neutral Advisor. On
the same date the parties also shall exchange and submit to
the Neutral Advisor and to the designated trial attorney for
the opposing side: (a) introductory statements no longer than
25 double-spaced pages (not including exhibits), (b} the
names of witnesses planned for the mini-trial, and (c) all
documentary evidence proposed for utilization at the minji-tial.

9. Two weeks before the mini-trial, if he or she so
desires and if the parties agree, the Neutral Advisor may
confer jointly with counsel for both parties to resolve any
outstanding procedural guestions.
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10. The mini-trial proceeding shall ce reld on

and shall take day(s). The morning groceedings snall peg:.n
at | a.m. and snall continue until a.m. The af:ternoon's
proceedings shall begin at p-m. and continue until 2.0,

A sample two day schedule follows:

Day 1
8:30 a.m. - 12:00 Noon EPA's position and case presentation
12:00 Noon - 1:00 p.m. Lunch*
1:00 p.m. = 2:30 p.n. XY2l's cross-examinaticon
2:30 p.a. - 4:30 p.m. ZPA's re-examinaticn
4:00 p.m. - 5:CC p.m. Open guestion and answer period
Day 2 ,
8:30 a.m - 12:00 Noon XY¥Z's position and case presentation:
12:00 Noon - 1:00 p.m. Luncl;l’
‘1:00 p.m. - 2:30‘p.m. EPA's cross-examination
2:30 p.m. - 3:00 p.m. XYZ's re-examination
3:00 p.m. - 4:30 p.m. Open question and answer period
4:30 p.m. - 4:45 p.n. EPA's closing argument
4:45 p.m. - 5:00 p.m. XY¥Z's closing argument

*Flexible time period for lunch of a stated duration.



ll. The presentazions az tihe aini-nriai will 2o iniormal
Tormnal rules of evidenc2 wilil not appliy, and witnesses navy
provide testimony in tne narrative. The management r=2pce-
sen:atives may question a witness at the conclusion of the
witness' testimony for a pericd not exceeding ten minutas
ver wi:ness In addition, at the conclusion ¢f each Zay's

presentation, the managemeant r2pesentatives may ask any
further quest'ons tha* they leem apprcpriate, subject to the
time limitations speciiied in paragrapn 10. t'asa-exanx1a.-..
will occur at i :orc‘usi:n oI eacn party's ilrzacz Case
presentation. -

12. At the aini-rr
w11l have complata Jiscr
3s desirad. ZIForams 2f zras
limitced =0, experz wizness
aids, demonstrative eviden
agree that there2 will De nc objec:zion oy either party ¢
the form or content of the other party's presentation.

orzceeding, the iLrial aczcrn
ST structure thelr 3rese"
ntacion incluade, bHut ares 1oz
S, Lay wWwitnesses, audio V'sua
2, and oral argument. The partiss

evs
<loas

1l
e
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13. In addition to asking clarifying questions, zhe Yeutral
Advisor may act as a moderator. However, the Neutral Advisor.
will not preside like a judge or arbitrator, nor have the
power to limit, modify or enlarge the scope or substance of
the parties' presentations. The presentations will not be
recorded, but either party may take notes of the proceedings.

14. In addition to counsel, each management representative
may have advisors in attendance at the mini-trial, provided
:hab all parties and the Yeutral Adviscr shall have been
nctified of the ldentl'{ of such advisors at lzast ta2n Jdays
vefiore commencement of the mini-trial.

15. At the conclusion of the mini-trial, the management
representatives shall meet, by themselves, and snall attempt
to agree on a resolution of the dispute. By agreement, other
menbers of their teams may be invited to participate in the
meetings.

16. At the request of any management representative,
the Neutral Advisor will render an oral opinion as to the
likely outcome at trial of each issue raised during the mini-
trial. Following that opinion, the management representatives
will again attempt to resolve the dispute. If all management
representatives agree to reguest a written opinionm on such
mazters, the Neutral Advisor shall render a written opinion
within 14 days. Following issuance of any such written
opinion, the management representatives will again ac:tempt
to resolve the dispute.

17. If the parties agree, the [adminstrative law judge or
federal district court judge] may ve informed in a confidential
communication that an alternative dispute resolution procedure
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is being employed, but neither party shall inform the
{administrative law judge or federal district ccurt ;udge]

at any time as to any aspect of the mini-trial or of the
Advisor. Furthermore, the parties may file a joint motion to
suspend proceedings in the (apporopriate court] in
this case. The motion shall advise the court that the suspension
is for the purpose of conducting a mini-trial. The court will
oe advised as to the time schedule established for ccmpleting
the mini-trial proceedings. Written and oral statements

made by one party in the course of the mini-trial proceedings
cannot be utilized by the other party and shall be inadmissible
at the hearing of this matter before the [administrative law
judge or federal district court judge] for any purpose,
including impeacnment. However, documentary evidence that

ls otherwise admissible shall not be rendered inadmissibole

as a result of its use at the mini-trial.

18. Any violation of these rules by either party will
seriously prejudice the opposing party and be prima facie
grounds for a motion for a new hearing; and to the extent
that the violation results in the communication of information
to the [administrative law judge or federal district court judge]
contrary to the terms of this agreement, it shall be prima
facie grounds for recusal of the [administrative law judge or
federal district court judge]. Moreover, notwithstanding the
provisions of Paragraph 4 above, any violation of these rules
by either party will entitle the opposing party to full
compensation for its share of the Neutral Advisor's fees and
expenses, irrespective of the outcome of any administrative
or court proceeding.

19. The Neutral Adviscor will be disqualified as a hearing
witness, consultant, or expert for either party, and his or her
advisory response will be inadmissible for all purposes in
this or any other dispute involving the parties. The Neutral
Advisor will treat the subject matter of the presentations
as confidential and will refrain from disclosing any trade
secret information disclosed by the parties. After the
Advisor renders his or her opinion to the parties, he or she
shall return all materials provided by the parties (including
any copies) and destroy all notes concerning this matter.



Dated: Dated:

By: : By: _
Attorney for United States Attorney for XYZ
Zavironmental Protection Corporation
"Agency

Affirmation of Neutral Advisor:
I agree to the foregoing provisions of this Alternative

Dispute Resolution Agreement.

Datrd:

Signed:

Neutral Advisor



All parties shall ©e givan an opportunity td examiae
deccuments .

4. Arbitral Decision

(a) The Aroitrator shall render a decision within thirty
days after the hearing is declared closed except i:Z:

—3
(2 13
<
(1)
e

(L) ALl parties agree in writing to an extension; =r

(2) The Arbitrator determines that an extension of the
time limit 1s necessary.

(b) The decision of the Arbitrator shall be signed and in
writing. It shall contain a brief statement of the dasis
and rationale for tnrne Arbitrator's determination. At the
close of the nearing, the Arbitrator may issue an oral
opinion which shall be incorporated into a subsequent written
opinion.
1]
(c) The Arbitrator may grant any remedy or relief within the
scope of the issues presented in the joint request for -
arbitration.

(d) The Arbitrator shall assess arbitration fees and expenses
in favor of any party, and, in the event any administra-
tive fees or expenses are due the NAA, in favor of the
NAA.

(e) If the dispute has been heard by three Arbitracors, all
decisions and awards must be made by at least a majority,
unless the parties agree in writing otherwise.

(f) If the parties settle their dispute during the course of
the arbitration, the Arbitrator, upon the parties' request,
may set forth the terms of the agreed settlement.

(g) The Arbitrator shall mail to or serve the decision on
the parties.

(h) The Arbitrator shall, upon written request of any party,
furnish certified facsimiles of any papers in the Arbitrator's
possession that may be required in judicial proceedings
relating to the arbitration. ‘

SUBPART D - APPEALS, FEES AND OTHER PROVISIONS

- 1. Appeals Procedures

(a) Any party may appeal the award or decision within thirty
days of notification of the decision. Any such appeal
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shall be mnade to the [insert "Federal district zour=- or
the district ia winich the arbitral heariang toox nlace" cor
"Chief Judicial Officer, U.S. EZnvirsnmental ?rotecsinn
Agency"].

(o) The award or decision of the Arbitrator shall be binding
and conclusive, and shall aot be overturned unless achisved
through fraud, misrepresentation, abuse of discretion,
other misconduct by any of the parties, or mutual mistake
of fact. [Insert "No court shall" or "The Chief Judicial
Officer shall not"] have jurisdiction to review the award
or decision unless there is a verified complaint wizn
supporting affidavits attesting to specific inscances
of such fraud, misrepresentation, abuse of discretion,
other misconduct, or mutual mistaxke of fact.

{(c) Judgment upon the arditration award may be entered in
any Federal district court having jurisdiction. The award
nay oe enforced in any Federal district court having
jurisdiction.

(d) Except as provided in paragraph (¢), no award or decision
shall be admissible as evidence of any issue of fact or
law in any proceeding brought under any other provision
of [insert applicable statutory acronyms] or any other’
provision of law, nor shall any prearbitral settlement be
admissible as evidence in any such proceeding. Arbitration
decisions shall have no precedential value for future
arbitration, administratiave or judicial proceedings.

Administrative Fees, Expenses, and Arbitrator's Fee

(a) The NAA shall prescribe an Administrative Fee Schedule
and a Refund Schedule. The schedules in effect at the
time of filing or the time of refund shall be applicable.
The filing fee shall be advanced by the parties to the
NAA as part of the joint request for arbitration, subject
to apportionment of the total administrative fees by the
Arbitrator in the award. If a matter is withdrawn or
settled, a refund shall be made in accordance with the
Refund Schedule.

(b) Expenses of witnesses shall be borne by the party presenting
such witnesses. The expense of the stenographic record
and all transcripts thereof shall be prorated equally
among all parties ordering copies, unless otherwise
agreed by the parties, or unless the Arbitrator assessas
such expenses or any part thereof against any specified
party in the award.
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(c) The per diem ctee for che Arditrastor snall Se agra2ed oo
Dy the parties and zne SAA prior =o the coamencemanz oF
any activities by the Arbitrator. Arvangements for
compensation of the Arbitrator shall be made by the NAA.

(d) The NAA may requirs an advance deposit from the parties

to defray the Arditrator's Tee and the Adminiscratis
Tee, Dut shall render an accounting to the parzias and
return any %alance of such deoosit in accordance wistih

the Ardbitracor's award.

Miscellaneous Provisions

(a) Any par-v who proceeds wish the arditration alZzsr Xnow-
l2dge that any provision or c23uirsment of this 2ars
nas not oSeen compliied with, and who £aiis 1D sclect

either orallyv or in writing, shall be leemed t2

nave walved the rignt to objiect. An oblrection, whether
oral or written, must oe made at the earliest possible
opportunity.

(b) Before the selection of the Arbitrator, all oral or

written communications from the parties for tne Arbitra-
tor's consideration shall be directed to the NAA for
eventual transmittal to the Arbitrator.

(c) Neither a'party nor any other interested person shall

engage in ex parte communication with the Arbitrator.

(d) All papers connected with the arbitration shall be served
on an opposing party either by personal service or Jniced

States mail, First Class, addressed to the party's attorney,

or if the party is not represented by an attorney or the
attorney cannot be located, to the last kXnown address of
the party.



ATTACEMENT 7T

LW ITED 5T
ENVIRONHMINTAL PRCT 10N AGEICY

In the Matter of ..

N

XYZ Corporation, Decket lNo.

N Nt N

Respondent

AGREEZMENT T0O INSTITUTZI FACT-FINDING PRCCEDURES

A. General Provisions
1. Purpose
2. Definitions

B. Guidelines for Conduct of Neutral Fact-finding

1. Scope and Applicabil;ty

2. Jurisdiction of Neutral Fact-finder

3. Selection of Neutral Fact-finder

3. Information Regarding Dispute

5. Determination of Neutral Fact-finder

6. Confidentiality

7. Appeals Procedures

8. Administrative Fees, Expenses, and Neutral Fact-finder's Fee

9. Miscellaneous Provisions
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GEJZRAL PRCVISIONS

Purpose
This agreement <ontains the proceduras -o be follewed
for disputes which arise cver fstace issce(s)]

Definitions

Terms not defined in tais section have the meaning given tv

Cstaze applicadls statuze(s) and eﬂ:ic:(s,'.
All time ceadlines in these alternative dispute rasoluation
orocedures are specified in calendar days. Except when
otherwise stecifled:

"o

(a) "Ac:<" means [stace acplicabl2a statute(s) and ci-azion in
g.s. \.Odejo

{b) "NAO" means any aeutral acdministrative organization
selected by the parties o administer the requirements of
the ADR procedures.

s
.

(c) "Neutral Fact-finder" means any person selected in accordance
with and governed by the provisions of these ADR procedures.

(d) "Party" means EPA and the XYZ Corporation.

GUIDELINES FOR CONDUCT OF NEUTRAL FACT-FINDING

Scope and Apolicability

The ADR procedures established oy this document are
for disputes arising over [(state issue(s)].

Jurisdiction of Neutral Fact-finder

In accordance with the ADR procedures set forth in this
document, the Neutral Fact~-finder i{s authorized to igsue
determinations of fact regarding disputes over ([state
issue(s)], and any other issues
authorized by the parties.

Selection of Neutral Fact-finder

The Neutral Fact-finder will be chosen by the parties in
the following manner.

(a) The parties shall agree upon a neutral adminis-
trative organization (NAO) to provide services to the
parties as specified in these ADR procedures.
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The parties shall jointly regquest the NAO to provide

them with a list of three to five (3-5) potential Neutral
Fact-finders. Either party may make recommendations

to the NAO of qualified individuals. Within ten (10)
days after the receipt of the list of potential Neutral
Fact-finders, the parties shall numerically rank the
listed individuals in order of preference and simultane-
ously exchange such rankings. The individuals with

the three (3) lowest combined total scores shall be
selected as finalists. Within ten (10) days after such
selection, the parties shall arrange to meet with and
interview the finalists. Within ten (10) days after

such meetings, the parties shall rank the finalists in
order of preference and exchange rankings. The individual
wizh the lowest combined total score shall be salectad

as the Neutral Fact-finder.

(b) The NAO shall give notice of the appointment of the
Neutral Fact-finder to each of the parties. A signed
acceptance by the Neutral Fact-finder shall be filed
with the NAQO prior to the initiation of fact-finding
proceedings.

(c) If the Neutral Fact-finder should resign, die, withdraw,
or be disqualified, unable, or refuse to perform the
duties of the office, the NAO may, on proof satisfactory
to it, declare the office vacant. Vacancies shall be
filled in accordance with the applicable provisions
of this section, and the dispute shall be reinitiated,
unless the parties agree otherwise.

4. Information Regarding Diséute

(a) within ten (10) days after the selection of the Neutral
Fact-finder, basic source material shall be jointly
submitted to the Neutral Fact-finder by the parties.
Such basic source material shall conasist of:

1) an agreed upon statement of the precise nature of
the dispute,

2) the position of each party and the rationale for it,

3) all information and documents which support each
party's position, and

4) {describe additional material].

(b) Thereafter, for a period of days, the Neutral
Fact-finder shall conduct an investigation of the issues
in dispute. As part of such investigation, the Neutral
Fact-finder may interview witnesses, request additional



documents, raquest additional information by written
questions, and generally use all means at nis or her
disposal to gather the facts relevant to the disputes as
ne or she determines. The Neutral Fact-finder shall e
the sole determiner of the relevancy of information.
Conformity to formal rules of evidence shall not be
necessary.

Deteraination of Neutral Factfinder

(a) The Neutral Fact-finder shall render a determination
within days of the time limitation specified
in Section B. 4(p) above, unless:

(1) Both parties agree in writing to an extensicn:
(or

(2) The Neutral Fact-finder determines that an
extension of the time limit is necessary.]

(b) The determination of the Neutral Fact-finder shall be
signed and in writing. It shall contain a full statement
of the basis and rationale for the Neutral Fact-finder's
determination.

(c) If the parties settle their dispute prior to the deter-
mination of the Neutral Fact-finder, the Neutral Fact-finder
shall cease all further activities in regard to the
dispute upon receipt of joint notice of such settlement
from the parties.

(d) The parties shall accept as legal delivery of the deter-
mination the placing of a true copy of the decision in
the mail by the Neutral Fact-finder, addressed to the
parties' last known addresses or their attorneys, or by
personal service.

(e) After the Neutral Fact-finder forwards his or her deter-
mination to the parties, he or she shall return all
dispute-specific information provided by the parties
(including any copies) and destroy notes concerning
this matter.

Confidentiality

(a) The determination of the Neutral Fact-finder, and all
of the actions taken pursuant to these ADR procedures,
shall be confidential and shall be entitled to the
same privileges that apply generally to settlement
negotiations.



(b)

The Neutral Fact-£finder snall treat che sudbleci ilazcar
of all submitted information as confidential, and

shall refrain from disclosing any trade secret or
confidential business information disclosed as such

by the parties. [If XYZ has previously formally =laimed
information as coafidential dusiness information (C3I),
K¥Z shall specifically exclude the iaformation from

such CBI classification for the limited purpose of

review Dy the Neutral Fact-finder.]

No determination of the Neutral Fact-finder shall be
admissible as evidence of any issue of fact or law in any
proceeding brought under any provision of [state scatuta.
or any otiaer provision of law.

7. Appeals Procedures

(a)

(b)

Any party may appeal the determination of the Neutral
Fact-finder within thirty days of notification of

such determination. Any such appeal shall be made to
the (Chief Judicial Officer, U.S. Eavironmental Protec-
tion Agency, or district court judgel].

The determination of the Neutral Fact-finder shall be
binding and conclusive, and shall not be overturned
unless achieved through fraud, misrepresentation,

other misconduct by the Neutral Fact-finder or by any
of the parties, or mutual mistake of fact. The [admin-
istrative law judge or federal district court judge]
shall not have jurisdiction to review the Jetarmination
unless there is a verified complaint with supporting
affidavits filed by one of the parties attesting to
specific instances of such fraud, misrepresentation,
other misconduct, or mutual mistake of fact.

3. Administrative Fees, Expenses, and Neutral Fact-finder's Fee

(a)

(b)

The fees and expenses of the Neutral Fact-finder, and

of the NAO, shall be borne equally by the parties.

The parties may employ additional neutral organizations

to administer these ADR procedures as mutually deemed
necessary, with the fees and expenses af such organizations
borne equally by the parties.

The NAO shall prescribe an Administrative Fee Schedul=

and a Refund Schedule. The schedules in effect at the time
of the joint regquest for fact-finding shall be applicable.
The filing fee, if required, shall be advanced by the
parties to the NAO as part of the joint request for
fact-finding. If a matter is settled, a refund shall

be made in accordance with the Refund Schedule.



(c) Expenses of providing ini
"~ shall be borne by the party producing sucii iniormaziocn.
'd) The per diem fee for the Neutral Fact-finder shall be
agreed upon by the parties and the NAO gprior to :h
commencement Of any activities by the Neutral rFacs
Arrangements for compensation 9f the Neutral Fac:t-
shall be made by the NAO.

Miscellaneous 2rcvisions

(a) Before the gelection of the Neutral Fact-finder, all orail
or writ=en communications £rom the pagti2s for :zhae Neu:cral
Fact-finder's consideraczion snail e diractaed =0 the NAS
for eventual transmizzal =0 :the Jeutrai Taci~Iilader.

{o) All papers connectad with the fact-findiag shall -e served
on the opposing party elther Dy personal service 9or Jaizad
States mail, First Class.

(¢) The Neutral Fact-finder shall be disqualified from acting’
on behalf of either party, and his or her determination
pursuant to these ADR procedures shall be inadmissible
for all purposes, in any other dispute involving the
parties.

(d) Any notification or communication between the parties,

or with and by the Neutral Fact-finder shall be confidential

and entitled to the same privileges that apply generally
to settlement negotiations.

ormation Lo thne Yeutrii Tagce-Z<ir~zar
-
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MONITORING
MEMORANDUM

SUBJECT: Policy on Invoking Section 9 of the EPA/DOJ
. Memorandum of Understanding

rgohz' Thomas L. Adams, Jr. !! . \

Assistant Administrator

TO: Regional Administrators
Regions I-X

Section 9 of the EPA/DOJ Memorandum of Understanding concerning
civil litigation provides authority to the Administrator to appoint
Agency attorneys to represent the Agency in certain circumstances,
This is an important but virtually unused authority. The lack of
use to date may be due, in part, to the absence of a policy and
procedure for invoking Section 9,

We anticipate greater use of Section 9 in the future on a
selected basis to carry out its intended purpose, To facilitate
its future use, we have developed the attached policy. We look
forward to working closely with you in its implementation.

I1f you have any questions about the policy, please feel free
to call Ed Reich at FTS 382-3050. :

Attachment

cc: Deputy Regional Administrators, Regions I-X
Regional Counsels, Regions I-X

e —— — ———



POLICY INVOKING SECTION 9 OF THE EPA/DOJ MEMORANDUM OF UNDERSTA&D*

Background

In June 1977, EPA and the Department of Justice entered into a
Memorandum of Understanding concerning the conduct of environmental
litigation., The MOU was intended to ensure that Federal court civil
litigation under EPA statutes was effectively conducted to the best
interests of the government and the public. It was also intended to
resolve differing views of the appropriate roles of DOJ and Agency
attorneys and establish a close and cooperative relationship between
the attorneys of the two agencies. The MOU dealt specifically with
civil litigation under the Clean Air Act, the Federal wWater Pollution
Control Act, and the Safe Drinking Water Act, although it has
become the model for litigation under other environmental statutes
as well, The MOU received legislative sanction in 1977 when Congress
specifically incorporated the MOU in Section 305(b) of the Clean
Air Act.

Primary Responsibilities Under the MOU

The MOU creates a number of important responsibilities for
each agency, reflecting the roles and areas of expertise of each,
The major provisions of the MOU can be summarized as follows:

(1) The Attorney General "shall have control over” all cases
to which EPA is a party.

(2) wWhen requested by the Administrator, the Attorney General
shall permit Agency attorneys to participate in cases
"subject to the supervision and control of the Attorney
General,."

(3) The Attorney General retains the right to allocate tasks
between attorneys, giving "due consideration to the
substantive knowledge of the respective attorneys of the
matter at issue so that the Government's resources are
utilized to the best advantage." :

(4) Settlement of any case in which DOJ represents the Agency
requires the concurrence of both the Administrator and
the Attorney General (or their delegatees).

(5) The Attorney General shall establish specific deadlines,
' not longer than 60 days, by which time DOJ attorneys must
either file complaints or report to the Attorney General
why such complaint has not been filed,

— s e e
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(6) If a complaint is not filed within 120 days of referral,
the Administrator may reguest the Attorney General to
file a complaint within 30 days. Failure to thereafter
file within said 30 days may be considered by the Agency
as a failure of the Attorney General to notify the
Administrator within a reasonable time that he will
appear in litigation for the purposes of Section 305
of the Clean Air Act, Section 506 of the Federal Water
Pollution Control Act, or Section 1450 of the Safe
Drinking Water Act. (Under such circumstances, the
Administrator is authorized by the cited statutory
provisions to appoint Agency attorneys to appear and
represent him.)

(7) Failure to file a complaint within the time period
requested by the Administrator in cases seeking
immediate action under the emergency provisions of the
three statutes also would constitute a failure to so
notify the Administrator, also authorizing Agency
attorneys to assume representation.

(8) 1In conducting litigation, the Attorney General shall
defer to the Administrator's interpretation of
scientific and technical matters.

Current Experience

Experience has shown that the 60 day target for filing cases
has not been consistently met., There are a number of explanations
for the disparity between the 60-day deadline created by the MOU
and the actual performance in implementing it. 1In some instances,
the complexity of the case makes review and filing within 60 days
an unrealistic target. 1In other cases, further pre-filing prepara-
tion is required or the case is held after referral at EPA's
request for reasons of litigative strategy or to conduct pre-£filing
settlement negotiations., However, cases may also be delayed in
filing for reasons relating purely to management and utilization of
DOJ resources and DOJ's own sense of priorities, Certain cases may
be important to EPA because of the principle involved and yet may
be viewed by DOJ attorneys as being only marginally worth their
time, thus affecting the relative priority such cases receive. 1In
a few cases, differences in statutory or regulatory interpretation
or unresolved policy issues can also delay filing.

An analysis of unfiled cases pending at DOJ shows that a
number of cases fall within the scope of Section 9 of the MOU,
affecting cases unfiled after 120 days. However, the Agency has
only rarely notified DOJ of its intention to invoke that section
and appoint Agency attorneys to represent itself, let alone
actually appoint such attorneys under that section.
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Consideration Affecting Invoking Section 9

Section 9 is clearly intended to give the Agency the discretion
to assume responsibility for representing itself in cases unfiled
after 120 days, after 30 days notice to DOJ. There are a wide
variety of considerations that go into deciding whether it is
appropriate to invoke the MOU.

The threshold consideration relates to the reasons for the
case remaining unfiled. Obviously, if the case is unfiled because
EPA agrees that further pre-filing preparation is required or
because EPA has asked for a delay for litigative strategy reasons
or to conduct pre-filing settlement negotiations, invoking
Section 9 would be inappropriate and unwarranted.

However, if a case is unfiled simply due to unavailability of
DOJ resources, consideration of invocation may be appropriate,
Further, if DOJ believes that a case should not be filed due to
technical deficiencies in the evidence but EPA does not agree,
consideration should be given to invoking Section 9 in light of
DOJ's failure to defer to the Agency's expertise in accordance with
Section 14 of the MOU. Finally, if the delay is due to differences
over interpretation and application of Agency policy or priorities,
and DOJ does not defer to the Agency's proper role in establishing,
interpreting, and implementing policy or priorities, consideration
of Section 9 would also be appropriate.

Even within the classes of cases identified in the previous
paragraph, invoking the MOU should be viewed as an unusual action
when other attempts to resolve the problems in a case have proven
fruitless, Within these classes of cases, the Agency must weigh
such additional factors as:

(a) the Agency interest to be served by assuring filing of
the case in a more timely fashion. Where the case is
necessary to validate an Agency policy objective, this
may be a particularly important consideration;

(b) the ability of the Agency, both in terms of attorney
availability and experience levels, to handle the
litigation without DOJ involvement and support;

(c) the desire to maintain, as much as possible, DOJ
involvement in cases since combined use of Agency
and DOJ resources normally provides the most effective
government representation; and

(d) the likelihood of filing of the complaint within the near
future if the MOU is not invoked, and whether invoking the
MOU is likely to accelerate filing by DOJ.



(Note that invoking Section 9 in the sense of sending a letter
to the Attorney General requesting him to file within 30 days does
not, in itself, commit the Agency to assume the lead after that

period.)

Procedures for Invoking Section 9

Section 9 may be invoked only by the Assistant Administrator
for Enforcement and Compliance Monitoring. It may be invoked at
his own initiative, upon the request of a Regional Administrator or
his delegatee, or at the request of the Assistant Administrator
for Air and Radiation for cases arising under Sections 203 and 211

of the Clean Air Act.

A request by the Region*/ to invoke Section 9, which would
normally involve enforcement litigation, should be in memorandum
form and should be directed to the Assistant Administrator for
OECM. The memorandum should briefly summarize the facts of the
case, especially any relevant information not previously contained
in the referral package, and the appropriateness of invoking
Section 9 in light of the criteria discussed in this memorandum.
The memorandum should detail, to the best of the Region's knowledge,
the reasons for the rcase remaining unfiled, and all efforts made to
get the case filed. If DOJ had asked for any additional informa-
tion before filing, the memorandum should detail specifically what
was requested and how the Agency responded. The request should
also contain a proposed case management plan, a recommendation as
to which EPA lawyers should be designated to represent the Agency,
and a commitment by the Region to provide the resources (technical
and legal) necessary to prosecute the action,

Upon receipt and review of the memorandum, or after discussion
with the Regional Administrator and the Regional Counsel or their
delegatees where the Assistant Administrator raises the issue on
his own initiative, the Assistant Administrator may decide to
invoke Section 9, If so, prior to the Agency's sending a letter
under Section 9, the Deputy Assistant Administrator - Civil
Enforcement and the appropriate Associate Enforcement Counsel will
meet with the Chief, Environmental Enforcement Section to see if an
acceptable resolution can be achieved or if any circumstances exist
of which the Agency may not be aware. The appropriate Regional
Counsel, or designee, will be given notice and opportunity to

*/ As used in this section, the terms "Region" and "Regional
Administrator and Regional Counsel" shall mean, for cases

under Sections 203 and 211 of the Clean Air Act, the Office of Air

and Radiation and the Assistant Administrator for Air and Radiation,

respectively.
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attend any such meeting. Assuming the matter is not acceptably
resolved in this manner, the Assistant Administrator shall send a
letter to the Assistant Attorney General, Land and Natural Resources
Division requesting him to file within 30 days in accordance with
Section 9.

During this 30-day period, the Agency will continue to make
all reasonable efforts to obtain the filing of the complaint, 1If
at the end of the 30-day period the case remains unfiled, the
Assistant Administrator will again discuss the case with the
Regional Administrator and Regional Counsel to determine the
appropriate action. If determined to be appropriate, the Assistant
Administrator shall appoint Agency attorneys to represent the
Agency in the case and so notify the Assistant Attorney General in
writing of this action,

Support of Cases Where Agency Invokes Section 9

It is primarily the responsibility of the Office of Regional
Counsel to provide the legal support to prosecute and manage a case
where the Agency appoints its own attorneys under Section 9., This
consideration should be factored into both the recommendation to
invoke Section 9 and in the case management plan. However, if the
Regional Counsel so requests, the appropriate Associate Enforcement
Counsel in OECM will endeavor to provide assistance to supplement
Regional resources available for the case.

Where a case is to be nationally-managed in accordance with
existing guidance, the appropriate Associate Enforcement Counsel
will be primarily responsible for providing legal support. For
cases arising under Sections 203 and 211 of the Clean Air Act,
attorneys in the Field Operations and Support Division of the
Office of Air and Radiation will exercise primary responsibility.
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MEMORANDUM

SUBJECT: Processing of Consent Decrees

FROM: Thomas L. Adams, Jr. : N\ S
Assistant Administrator <

TO: OECM Attorneys

The August 10-12 meeting on Enhancing and Streamlining
the Enforcement Process produced several promising proposals
for long-term improvements in the way our Agency conducts
enforcement. In addition to following up on these proposals,
I am currently looking for ways to streamline our own internal
operations and thereby shorten the time for Headquarters
review of documents submitted by the Regions.

One suggestion which I plan to implement immediately
is designed to speed up Headquarters processing of consent
decrees. Consent decrees are normally sent to Headquarters
with a cover memorandum which explains the nature of the
case, the contents of the settlement, and other important
issues. The staff attorney prepares a memorandum to me
recommending that the decree be forwarded to the Department
of Justice. This memorandum, in part, summarizes or restates
the facts and issues discussed in the Regional cover memorandum.

. Rather than reiterating the information contained in
the Region's cover memorandum, I would prefer that you refer
to and attach that memorandum where appropriate. Of course,
any items requiring further discussion should also be addressed
in the cover memorandum you prepare.

In any case, the package sent to me for signature should
contain, in the cover memorandum you prepare or in the attached
Regional submission, the following information:

1) identification of the cause of action (including
statutory and requlatory provisions at issue)
and the basic facts of the case;

2) summary of the terms of the settlement, including
anticipated environmental results and an explanation
of any significant variance from established guidance
on drafting consent decrees;



-2~

3) discussion of precedential issues and issues of
national importance:

4) discussion of whether the penalty comports with
the applicable penalty policy (there should be a
full explanation of any penalty figure helow that
which is recommended by the appnlicable policy);

5) discussion of any unusual injunctive relief obtained
(e.g., environmental auditing or credit projects);

6) 1if the consent decree allows the defendant to come
into comnliance after the statutory deadline,
discussion of the reason for doing so; and

7) if the settlement is not complete, discussion of the
elements and issues of the remaining case.

Thank you for your cooperation in implementing this new
procedure, I would enjoy hearing any additional ideas you may
have for avoiding duplication of effort or otherwise stream=
lining the enforcement process.

cc: Regional Counsels, Regions I - X
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MEMORANDUM

SUBJECT: Processing of Indirect Referrals

-
FROM: Thomas L. Adams, Jr. »~)g»uuv~.*- V. :}v*~a~a~s

TO:

Assistant Administrator

OECM: Attorneys \

Under current practices for handling indirect referrals

in OECM, the staff attorney generally prepares a memorandum
which summarizes the case, discusses significant issues, and
then recommends that I refer the case to the Department of
Justice for filing. The litigation report sent to head-
quarters by the Region often contains a cover memorandum from
the Regional Administrator that also summarizes the case
being referred.

In continuing our efforts to streamline the enforcement

process, I want to encourage OECM staff attorneys to refer to
and attach the Regional Administrator's cover memorandum to
the package that is sent to me for signature as appropriate.
Points that are adequately covered in the Regional memorandum
need not be addressed in the OECM staff attorney's memoran-
dum. '

In any case, the package sent to me for signature should

contain, in the memorandum you prepare or in the attached
Regional memorandum, the following information:

1) a brief summary of the case, including the basic
facts and an identification of the cause(s) of
action(s):

2) a summary of the injunctive relief requested and a
discussion of whether the proposed bottom-line
penalty is consistent with the applicable penalty
policy:

3) a discussion of any precedential issues, any issues
of national importance and any significant weak-
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nesses that may prevent the United States from
obtaining the relief sought; and

4) identification of any government personnel who must
be recused from participation in, or review of, the
case (please keep in mind that Jonathan Cannon is
recused from all cases handled by the law firm of
Beveridge and Diamond, and I am recused from all
Republic steel cases).

I anticipate that, for most cases, this information can
be provided in a two to three page memorandum prepared by you
that either discusses each of the four items itself, or, as
appropriate, refers to an attached Regional memorandum,

cc: Regional Counsels, I - X



GM 66



s Ve,
3 .
Q.g § UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
O WASHINGTON. DC 20460
0CcT 3 w84
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MEMORANDUM
SUBJECT: Guidance for Assertion of Deliberative Process
Privilege
TO: Assistant Administrators

General Counsel
Inspector General
Associate Administrators
Regional Administrators

The following guidance covers the assertion of the
deliberative process privilege in response to depositions,
motions to compel dxscovery and Qquestions posed at a trial or
hearing. /

By separate action tocay, I have approved a delegation of
authority authorizing you tc assert this privilege on behalf
of EPA. The guidance should be consulted and applied when
exercising the authority to assert this privilege. (See dele-
gation entitled "Assertion of Deliberative Process Privilege.)
The guidance covers three areas:

. Wheq should EPA assert the privilege? "
* Wwho should assert the privilege?
®* How should one assert the privilege?
The purpose of this privilege is to prevent disclosure of

certain documents Or other materials containing personal advice,
recommendations or opinions relating to the development of

1/ This guidance does not cover assertion of this privilege in
Freedom of Information Act matters. Nor does it cover other
discovery privileges such as attorney work product, attorney
client, etc. Finally, proper objections may lie to discovery
that are not based on any privilege such as objections to Cis-
covery of legally irrelevant evidence.
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Agency policy, rulemaking, use of enforcement Giscretion, the
Gettlement of cases, etc. Public disclosure of such material
would be likely either to innhibit the honest exchange of views
¢r inaccurately reflect or prematurely disclose the views of
the Agency.

I. Background

The deliberative process privilege applies to information
which is generated as part of the process leading to a final
Agency decision or action on a matter. The function of the
privilege is to encourage the honest and free expression of
opinion, suggestions and ideas among those formulating policy

for government agencies. United States v. Berrigan, 482 F,2d
171 (3rd Cir. 1973). '

Inherent in this rationale is the assumption that, absent
the privilege, the range of fresh ideas will be limited by
fear of later public scrutiny of internal statements and sug-
gestions. Thus, effective and innovative government will
suffer. This purpose has been recognized in deciding that the
privilege applies to documents "so candid or personal in
nature that public disclosure is likely in the future to stifle
the honest and frank communication within the agency.® Coastal
States Gas Corp. v. Dept. of Energy, 617 F.2d 854, 866 (D.C.
Cir. 1980).

The privilege likewise "covers recommendations, draft
documents, proposals, suggestions and other subjective documents
which reflect the personal opinion of the writer rather than
the policy of the agency.® 1d. Perhaps the most encompassing
definition holds that ®it is well established that the privilege
obtains with respect to intra-governmental documents reflecting
advisory orinjions, recommendations, and deliberations compris-
ing part of a process by which governmental decisions and
policies are formulated.®” Carl Zeiss Stiftung v. V.E.B. Carl
Zeiss, Jena, 40 F.R.D. 318, 324 (D.D.C. 1966), aff'd 384 F.2d
979, cert. denied 389 U.S. 952 (1967).

There are several limitations upon the otherwise broad
reach of the privilege. First, the document or other written
material nust be predecisional, meaning generated before the
policy to which {t pertains was adopted by the Agency. 1In the
case of mental impressions or opinjons, predecisional means
that the information sought in discovery consists of thoughts
that were never communicated in writing as part of the policy
setting or rulemaking process. Any document written to explain
or support an established policy is not privileged., NLRB v.
Sears, Roebuck and Co., 421 U.S. 132 (1975). Furthermore even
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if a document was predecisional when prepared, it can lose that
status "if {t is adopted, formally or informally, as the agency
position on an issue or is used by the agency in its dealings
with the public.® Coastal States Gas Corp. v. Dept. of Energy,
617 F.20 at 866. The privilege also does not apply to matters
which are purely factual in nature unless such factual material
is inextricably bound within truly deliberative or opinion
matters., Smith v. FTC, 403 F. Supp. 1000 (D. Del. 1975).

I11. When to Assert the Privilege

Although the law allows the Agency to assert this privilege
in a wide variety of situations, it does not require the Agency
to exercise that right. 1Indeed, it is EPA policy that the
Agency will not assert the privilege in every case where it
applies. The Agency has a responsibility to the public to
provide the relevant facts which underlie a particular policy.
This responsibility suggests that we disclose data and the
reasons supporting a policy on occasion which might otherwvise

fall within the scope of the privilege.

. The Agency should release documents or other materials
otherwise subject to the deliberative process privilege except

where:

® release of the documents or other
matters may cause harm to the public
interest (See Section IV (5) for
definition of harm),

¢* the documents or other matters are
subject to another privilege which
. would justify nondisclosure, or

® release of the material would be
unlawful.2/

Documents or other materials should not be withheld solely
because they would reveal flaws in the case or information

embarrassing to the government.

1I11. Who Should Assert the Privilege

In general, the head of the office responsible for devel-
oping the document or material in Question should assert the

2/ It is the responsibility of counsel to decide whether the
materials are subject to some other privilege or their release

is unlawful.
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privilege on EPA's behalf where appropriate. Thus, {1f a liti-
gant makes a discovery request at a regional office seeking
production of matters which originated with a Headquarters
_program office, the decision to assert the privilege should
probably be made by the head of that Headquarters program
office. Of course, {f the document was produced in a regional
office, the Regional Administrator would assert the privilege,
if appropriate.

'fV. How to Assert the Privilege

The guidance contained in this section should be followed
in asserting the deliberative process privilege. The delibera-
tive process privilege may be claimed only for documents or
other materials which are truly deliberative or recommendatory
in nature and consist of advisory matter or personal opinion
rather than factual matter or Agency policy. Material or
deccuments which are essentially factual in nature or which
embody policies upon which the Agency has relied may not be
withheld under the claim of deliberative process privilege.
Furthermore, material which {s clearly factual and which can
be excised from deliberative material must be extracted and
disclosed.

At a deposition, trial, or hearing, or similar ecircum-
stances where it is impracticable for the Agency to have a
high official on call to claim the privilege, the privilege
may initially be asserted by the attorney representing the
Agency. He or she will raise and protect any potential claim
of privilege by objecting to a question posed and directing
the witness not to answer. 1If necessary - for example, in
order to respond to a motion to compel - the attorney must
furrrish an affidavit from the appropriate Agency official
which formalizes and supports the assertion of the privilege.
The affidavit would be furnished to opposing counsel and, when
appropriate, to the hearing officer or trial judge.

In fbrmally asserting the privilege, the delegatee should
comply with the following:

1) All delegatees must obtain the advance concurrence
of the Office of General Counsel before asserting the privilege.

2) The privilege shall be claimed by executing an
affidavit to be furnished to opposing counsel and, when
appropriate, to the hearing officer or trial judge.

3) Wwhere appropriate, the affidavit shall jdentify
each document, portion of the document or other matter for
which the privilege is claimed.



-5-

4) The affidavit shall specify that the delegatee has
personally reviewved each document or other matter for which
the privilege is being claimed.

In cases involving an extraordinarily large amount of
material, the delegatee need only review a representative
sample. It is understood that these will be extreme cases. In
addition, the process of selecting the representative sample
will be under close scrutiny. Alternatively, the delegatee may
rely upon a personsl briefing of & responsible Agency employee
. with personal knowledge of the matters for which the claim of

privilege {s sought or upon a comprehensive affidavit of such
a responsible Agency employee in lieu of a briefing. The
affidavit of the delegatee shall state the extent of the review
ané whether he or she is relying upon the briefing or affidavit

of another.

S) The affidavit shall contain a statement that in the
judgment of the affiant (delegatee), disclosure of the documents
or other matters may cause an identifiable harm to the public
interest. For these purposes, “harm® may be found where pubdblic
disclosure is likely in the future to inhibit honest and frank
communication necessary to effective policy making or might
inaccurately reflect or prematurely reveal the views of the
Agency. Documents or other materials should not be withheld
solely because they would reveal flaws in the case or informa-
tion embarrassing to the government.

6) Any agency official wishing to assert this privilege
must be prepared to provide the material in question to the
court for an in camera review,

. e S Lk

William D. Ruckelshaus
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5/7/84:5/10/84:7/21/84
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GENERAL, ADMINISTRATIVE, AND MISCELLANBOUS

1-49. Assertion of the Deliberative Process Privilege

1. AUTHORITY. To assert the Geliberative process privilege in judicial and

administrative litigation with respect to documents, portions of documents,
or other materials within the control of the Agency.

2. TO WHOM DELEGATED. Deputy Administrator, Assistant Administrators.

General Counsel, Inspector General, Associate Administrators, and Regioml
Administrators.

3. LIMITATIONS., All delegatees must obtain the concurrence of the General
Counse]l before asserting the deliberative process privilege,

4. REDELFGATION AUTHORITY, This authority may not be redelegated,

S. ADDITIONAL REFERENCES.

8. Rule 501, Federal Rules of Evidence:;
£, Rule 26, Faderal Rules of Civil Procedure: and

€. See the Mamorandum of October 3, 1984, fram William D, Ruckelshaus,
Adrinistrator, to Assistant Adrministrators, General Counsel, Inspector General,
Associate Administrators, and Regional Administrators entitled “"Guidance for
Assertion ‘of Deliberative Process Privilege."
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MEMORANDUM
TO: Deputy Administrator
Assistant Adninistrators
Inspector General
Associate Administrators
Regional Administrators
FROM: Gerald H, Yamada 4/,//{"/ Mﬂ(\__

Acting General Cbunsel

SUBJECT: Assertion of the Deliberative
Process Privilege

On October 3, 1984, the Administrator delegated to you the
authority to assert the deliberative process privilege in litigation
on the condition that you obtain the General Counsel's concurrence
before asserting the privilege (see attached). This memdtandum
sets forth the procedures for obtaining that concurrence.

In general, the head of the office responsible for developing
the document or material in question should assert the privilege.
In all cases, the official asserting the privilege should prepare
a8 memorandum requesting the General Counsel's concurrence. If the
litigating attorney needs to file an affidavit to support the prive
ilege, a draft affidavit should also be forwarded for review. The
Associate General Counsels, Associate Enforcement Counsels, and
Regional Counsels will be available to take the lead i{n preparing
these documents. The official must explain both the basis for the
conclusion that the materials fall within the deliberative process
privilege and the reasons why release of the documents may cause
haro to the public interest. Depending on the stage of the litiga-
tion, the explanation should be either in the affidavit or i{n the
memorandum. A representative sample of the documents should be
provided to the General Counsel along with the affidavit or memo-
randum. The extent to which the asserting official must review
and describe the documents is addressed in the Adninistrator's

memporandun.
Attachment
cc: Regional Counsels

Associate General Counsels
Associate Enforcement Counsels
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MEMORANDUM

SUBJECT: Change in Review Process for Concurrence in Assertions
of Deliberative Process Privilege in Litigation

FROM : Francis S. Blakejf:%ft% S AR

General Counsel
TO: Associate General Counsels

As you know, in accordance with the directive of the
former Administrator, my concurrence is required in any
assertion of the deliberative process privilege by the Agency
in response to depositions, motions to compel discovery or
questions posed at trial or hearings. The attached memoranda
set out the procedures which already are in place and which
remain in effect for obtaining my concurrence.

Until now, the Grants, Contracts and General Law Division
has been responsible for reviewing requests for my concurrence.
Effective immediately, requests for concurrence will be reviewed
by the OGC division with programmatic responsibility for the
documents or testimony in question, rather than only the Grants,
Contracts and General Law Division. For example, requests to
assert the deliberative process privilege in Superfund cost
recovery cases will be brought to the attention of the Solid
Waste and Emergency Response Division, and requests in Clean
Air Act administrative hearings will be directed to the Air

and Radiation Division.

The request for concurrence in asserting the privilege
should be sent to me, along with the division's recommendation.

The Contracts and Information Law Branch of the Grants,
Contracts and General Law Division will be available to discuss
the standards to be applied and procedures to be followed in
this review process. Contact Tom Darner at 382-5460 to request

assistance.

cc: Assistant Administrators
Regional Counsels
Regional Administrators
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SUBJECT: Procedures for Assessing Stipulated Penalties

FROM: Thomas L. Adams, Jr. \A\w-uu V. S \(-
Agssistant Administrator for Enforcement \:zl

MEMORANDUM

and Compliance Monitoring

TO: Regional Administrators
Regional Enforcement Contacts
Regional Counsels
Regional Program Division Directors
Program Office Enforcement Directors

The purpose of this memorandum is to clarify proceduces for
assessing stipulated penalties for consent decree violations.

As discussed in my August 23, 1986 memo on Expanded Civil
Judicial Referral Procedures, the direct refeccal process will
be followed to enforce the terms of a judicial decree for payment
of penalties agreed to as part of the settlement on the original
violation., Stipulated penalties (i.e. penalties due and owing
because of a violation of the consent decree terms) are not
covered under the above direct refarral procedures. -The procedure
described below will be used for enforcing the payment of
stipulated penalties.

Unless the consent decree specifies otherwise, letters to
defendants demanding payment of stipulated penalties should be
sent by DOJ. The following procedures apply for enlisting DOJ's
assistance: )

0 The Region sends a letter to DOJ (copy to OECM) requesting
DOJ to issue a demand letter. The letter to DOJ should
contain summary information sufficient to apporise DOJ of-
relevant facts, issues and proposed solutions.

o DOJ copies the Region and OECM with any response to the
demand letter.



o If the response is unsatisfactory, the Rejion will send
a direct referral package to DOJ (copy to OECM). The
referral package should request that DOJ enforce against
the unresolved consent decree violations, include any
relevant new information arising since the demand letter

request, and specify the extent of the relief which EPA
wishes to pursue.

o DOJ takes appropriate action to enforce the original
consent decree with full participation by the Region.

o When the defendant pays stipulated penalties to the
Federal government without receiving a demand letter
(e.g. if the consent decree establishes stipulated
penalties which are automatically due when certain events
happen and the defendant pays such sums to EPA or the
U.S. Attorneys Office), the Region should notify the
appropriate Associate Enforcement Counsel of that fact
in writing or by telephone, OECM is currently developing
procedures for tracking and collecting civil penalties
which may change the notification requirement in the
future.,

SPMS CONSENT DECREE TRACKING MEASURE

Under the SPMS consent decree measure, a demand letter is not
considered a "formal enforcement response."™ A penalty payment
must be received or a direct referral package sent to DOJ (copy
to OECM) before the violation is considered addressed. Where a
demand letter has been sent, the Region should report the decree
in the "in violation with action planned"™ category. When a
direct referral is sent to DOJ to address the non-payment of a
stipulated penalty, the Region should report the Jdecree in the
"in violation with action commenced" category.

I1f you have any questions regarding these procedures, please
ccntact Lisa Oyler, Compliance Evaluation B8ranch, OECM, at 475-6113.

cc: Roger J. Marzulla, DOJ
David Buente, DOJ
Gerald A. Bryan, OCAPO
Thomas Gallagher, NEIC
Deputy Assistant Administrators, OECM
Associate Enforcement Counsels, OECM



M 68



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON. D.C. 20460

#6%

OFFICE OF BRI

January 11, 1988 v
MEMORANDUM
SUBJECT: Procedures for Modifying Judicial Decrees
FROM: Thomas L. Adams, Jr. wa“ .. w‘__k
Assistant Administrator for Enforcement
and Compliance Monitoring
TO: Regional Administrators
Regional Enforcement Contacts
Regional Counsels
Regional Program Division Directors
Program Office Enforcement Directors
The purpose of this memorandum is to clarify procedures for
modifying consent decrees and other judicial orders entered in

EPA enforcement cases.

Con

sent decree "modifications" are changes to a consent

decree proposed jointly to the court by the Federal government and

a defendant, largely to address circumstances which have arisen

since the entry of the consent decree (such as force

ma jeure

events or other unanticipated circumstances). Thus,
"modifications" are distinct from Federal government
enforcement actions requiring the violator to comply
terms of the decree and imposing sanctions. Consent
modifications should be addressed as follows:

these
unilateral
with the
decree

o)

As soon as the need to modify a consent decree is
digcovered, the Region should send a letter to the
appropriate OECM-AEC and DOJ-Environmental Enforcement
Section Chief notifying them of the intent to open
negotiations with the defendant. The letter should
contain summary information sufficient to apprise OECM
and DOJ of relevant facts, issues, and proposed solutions.

Consistent with appropriate consultation procedures with
OECM or DOJ, the Region (along with OECM or DOJ, as
appropriate) may proceed to negotiate a modification of
the consent decree in the manner described in the letter.



o OECM retains authority for approving any modifications
on behalf of EPA. DOJ retains authority for approving
any modifications on behalf of the United States.

o After OECM and DOJ officials have approved the modifica-

tions, the DOJ attorney will present the proposed consent
decree modification to the appropriate court for approval.

SPMS CONSENT DECREE TRACKING MEASURE

A consent decree violation handled through modification will
be considered addressed under the SPMS consent decree tracking
measure wnen a modified consent decree is signed by the AA-QECM
and DOJ representative. Until these officials approve the
modification, the Region will report the consent decree in the
"in violation with action planned” category.

If you have any questions regarding these procedures, please
contact Lisa Oyler, Compliance Evaluation Branch, OECM, at 475-6118.

ces Roger J. Marzulla, DOJ
David Buente, DOJ
Gerald A, Bryan, OCAPO
Thomas Gallagher, NEIC
Deputy Assistant Administrators, OECM
Associate Enforcement Counsels, OECM
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OFFICE OF ENFORCEMENT
AND COMPLIANCE
MONMTORING

MEMORANDUM

SUBJECT: Expansion of Direct Referral of Cases to theg
Department of Justice

FROM: Thomas L. Adams, Jr. E!
Assistant Administrator V\-‘:“Sl&*-&

TO: Regional Administrators, Regions I - X
Deputy Regional Administrators, Regions I - X
Regional Counsels, Regions I - X
" Assistant Administrators
Associate Enforcement Counsels
OECM Office Directors

I. BACKGROUND

During the past year, my office has worked closely with
the Regions, the Headquarters program offices, and the Land
and Natural Resources Division of the U.S. Department of
Justice (DOJ) to expand the use of direct referral of cases.
On January 5, 1988, EPA and DOJ entered into an agreement
which expanded the categories of civil judicial cases to be
referred directly to DOJ Headquarters from the EPA Regional
offices without my prior concurrence. In entering into this
agreement, EPA has taken a major step towards streamlining
the enforcement process and more fully utilizing our Regional
enforcement capabilities.

On January 13, 1988, the Administrator signed an interim
delegations package which will allow the Agency to immediately
lmplement expanded direct referrals to DOJ. A final delega~
tions package is now being prepared for Green Border review.



This memorandum provides guidance to EPA Headquarters
and Regional personnel regarding procedures to follow in
implementing the expanded direct referral agreement. Prior
guidance on direct referrals appears in a November 28, 1983,
memorandum from Courtney Price entitled "Implementation of
Direct Referrals for Civil Cases Beginning December 1, 1983."
That guidance is superseded to the extent that the current
guidance replaces or changes procedures set forth therein:
otherwise the 1983 document remains in effect.

ITI. SUMMARY

Effective immediately for non-CERCLA cases, and effec-
tive April 1, 1988, for CERCLA cases, the Regions will
directly refer to the Department of Justice all civil cases
other than those listed in the attachment to this memorandum
entitled "Cases Which Will Continue to be Referred Through
Headquarters." This attachment lists cases in new and
emerging programs and a few, highly-selected additional
categories of cases where continued referral through EPA
Headquarters has been determined to be appropriate. EPA
Headquarters will have 35 days to review the case simul-
taneously with DOJ. EPA Headquarters will focus its review
primarily on significant legal or policy issues. If major
lega. or policy issues are raised during this review, EPA
Headcquarters will work with the Region to expedite resolu-
tion.

Attached is a copy of the agreement between EPA and DOJ,
which is incorporated into this quidance. Many of the
procedures for direct referral of cases are adequately
explained in the agreement. However, there are some points I
would like to emphasize.

III. EROCEDURES
A. CASES SUBJECT TO DIRECT REFERRAL

The attached agreement lists those categories of cases
which must continue to be referred through the Office of
Enforcement and Compliance Monitoring (OECM). All other
cases should be referred directly by the Regional Office to
DOJ Headquarters, with the following two exceptions:

(1) cases which contain counts which could be directly
referred and counts which require prior EPA Headquarters
review should be referred through EPA Headquarters, and



(2) any referral which transmits a consent decree
should be referred through EPA Headquarters, except
where existing delegations provide otherwise.

If you are uncertain whether a particular case may be
directly referred, you should contact the appropriate
Associate Enforcement Counsel for guidance.

B. PREPARATION AND DISTRIBUTION OF REFERRAL PACKAGES

The contents of a referral package (either direct to DoJ
or to EPA Headquarters) should contain three primary divi-
sions: (1) a cover letter; (2) the litigation report; (3) the
documentary file supporting the litigation report. *

The cover letter should contain a summary of the
following elements:

(a) identification of the proposed defendant(s);

(b) the statutes and regulations which are the basis
for the proposed action against the defendant(s);

(c) the essential facts upon which the proposed action
is based, including identification of any signi-
ficant factual issues;

(d) proposed relief to be sought against defendant(s):;
(e) significant or precedential legal or policy issues:;

(£) contacts with the defendant(s), including any
previous administrative enforcement actions taken;

(g) lead Regional legal and technical personnel;

(h) any other aspect of the case which is significant
and should be highlighted, including any extra-
ordinary resource demands which the case may
require.

A direct referral to DOJ is tantamount to a certifi-
cation by the Region that it believes the case is suffi-
ciently developed for filing o com t that the
Region is ready, willing and able to provide such legal and
technical support as might be reasconably required to pursue
the case through litigation.

Referral packages should be addressed to the Assistant
Attorney General, Land and Natural Resources Division, U.S.
Department of Justice, Washington D.C. 20530. Attention:
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Chief, Environmental Enforcement Section. Copies of all
referral packages should also be sent to the Assistant
Administrator for OECM and the appropriate Headquarters
program offioe.

DOJ has reaffirmed the time frame of the Memorandum of
Understanding, dated June 15, 1977, for the filing of cases
within 60 days after receipt of the referral package, where
possible. DOJ can request additional information from a
Region on a case or return a case to a Region for further
development. In order to avoid these delays, referral
packages should be as complete as possible and the Regions
should work closely with DOJ to develop referral packages.

C. IDENTIFICATION AND RESOLUTION OF SIGNIFICANT LEGAL
AND POLICY ISSUES

A major element in assuring the success of the expanded
direct referral program is an efficient process to identify
and resolve significant legal and policy issues. This should
be done as early as possible to assure that unresolved issues
not delay a referral. Early identification and resolution
will also help the Agency to avoid devoting significant
Regional resources to preparing a litigation report for a
case which will ultimately be considered inappropriate for
referral.

The procedures make clear that the Regional office has
the initial responsibility for identification of significant
legal and policy issues. Such issues should be identified to
OECM and the appropriate Headquarters program office as soon
as a decision is made to proceed with litigation. All
parties should then work to address the issues as quickly as
possible, preferably before the referral package is sent to
Headquarters.

The agreement with DOJ also outlines procedures for
Headquarters review of referral packages to determine whether
any significant legal or policy issues exist which would
impact filing, and the process for resolution of such issues.
If an issue surfaces during the 35-day Headquarters review
period, OECM will work for quick resolution of the issue,
with escalation as necessary to top Agency management. This
should serve primarily as a "safety valve" for those few
issues not previously identified, rather than as the point at
which issues are first raised.

Finally, if DOJ raises a significant legal or policy
issue during its review, OECM will work with the Region and
the Headquarters program office to expedite resolution of the
issue. If DOJ makes a tentative determination to return a
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referral, DOJ will consult with OECM and the Regional Office
in advance of returning the referral.

D. CASE QUALITY/STRATEGIC VALUE

OECM will evaluate Regional performance as to the
quality and strategic value of cases on a generic basis.
While OECM will not request withdrawal of an individual
referral based on concerns about quality or strategic value,
it will consider these factors during the annual audits of
the Offices of Regional Counsel and the annual Regional
program office reviews. Concerns relative to issues of
quality or strategic value will also be raised informally as
socn as they are identified.

E. WITHDRAWAL OF CASES PRIOR TO FILING

Cases should be fully developed and ready for filing at
the time they are referred to DOJ Headquarters. Thus, case
withdrawal should be necessary only under the most unusual
circumstances. 1If, after consultation with OECM, withdrawal
is determined to be appropriate, the Regions may request that
DOJ withdraw any directly referred case prior to filing.
Copies of the Region's request should be sent to the Assis-
tant Administrator for OECM and the appropriate program
office.

F. MAINTENANCE OF AGENCY-WIDE CASE TRACKING SYSTEM
In order to assure effective management of the Agehcy's

enforcement program, it is important to maintain an accurate,
up-to-date docket and case tracking system. Regional

attorneys must cont e t e gtatus of a cases
including direct arred cases, © e a gis thro
use of the national Enforcement Docket System. All infor-

mation for the case required by the case docket system must
appear in the docket and be updated in accordance with
current guidance concerning the automated docket system.

If you have any questions concerning the procedures set
forth in this memorandum, please contact Jonathan Cannon,
Deputy Assistant Administrator for Civil Enforcement, at
FTS 382-~-4137.

Attachment

cc: Hon. Roger J. Marzulla
David Buente
Nancy Firestone
Assistant Section Chiefs
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Honorable Roger J, Marzulla

Acting Assistant Attorney General
Lané and Natural Resources Division
washington, D.C. 20530

Dear Roger:

As you know, the Agency has been considering changes in
existing procedures to increase the effectiveness of its enforcement
program, One change, which we discussed at our recent.meeting with
you, is a major expansion of the direct referral program for civil
judicial enforcement actions, whereby such cases are referred
directly from the Regional Administrators to your office.

We believe the past successes of this program and the
increased maturity of Regional staff warrant adopting direct
referrals as the basic mode of operation., Thus, with your
acceptance, we intend to utilize direct referrals to your office
for virtually all civil cases other than those relating to certain-
new statutory authorities or emerging programs where judicial
enforcement experience is limited. As such programs mature, we
will expand the scope of direct referrals to cover them. 1In
addition, as new programs are implemented under new statutory or
regulatory requirements, we contemplate an initial period of
referrals through Headquarters for these cases prior to their
incorporation into the direct referral process.

Based on discussions within the Agency and with your staff,
we would propose that direct referrals cover all civil cases but
those listed in Attachment A, This list includes cases in new and
emerging programs and a few, highly-selected additional categories
of cases where continued referral through Headquarters has been
determined to be appropriate. This would allow direct referral of
the vast majority of civil cases, including those which would still
require significant national coordination to assure a consistent
approach (such as auto coating VOC air cases). For this reason,
the procedures applicable to this small subset of cases as outlined
in the memorandum entitled "Implementing Nationally Managed or
Coordinated Enforcement Actions: Addendum to Policy Framework for
State/EPA Enforcement Agreements" dated January 4, 1985 will remain
in effect.



For all but CERCLA cases, this expansion would be effective
on.January 1, 1988, For CERCLA cases, direct referrals would take
effect on April 1, 1988. We anticipate joint issuance by our
offices of the model CERCLA litigation report prior to that date.

Also attached (Attachment B) is the outline of the direct
civil referral process as the Agency intends to implement it.
This outline refines current direct referral procedures by more
clearly focusing authority and accountability within the Agency.

Under these modified procedures, the Regional Office has the
lead on direct referrals., The Region will be solely responsible
for the quality of the referral. 1In this context, quality
encompasses both the completeness and accuracy of the litigation
report and the strategic value of the case. Any problems
involving case quality should be raised directly with the Region,

OECM will evaluate Regional performance as to the.duality
and strategic value of cases on a generic basis. While OECM will
not request withdrawal of an individual referral on the basis of
concerns about quality or strategic value, we are committed to
working with the Regional Offices to assure that current standards
are maintained or even exceeded in future referrals. We welcome
your input on Agency performance to assist us in this regard.

As the procedures detail, OECM (as well as the appropriate
Feadquarters office) will continue to be actively involved in
identification and resolution of significant legal and policy
issues. Such issues normally should be raised and resolved prior
to the actual referral. 1If such an issue surfaces during the
35-day Headquarters review period, we will work for quick resolution
of the issue, with escalation as necessary to top Agency management,
During the period required for resolution, DQJ will treat the
referral as "on hold". 1In the unusual circumstance where an issue
is still unresolved after 60 days from the date of referral, we
would contemplate withdrawal of the referral by the Agency pending
resolution unless a formal "hold" letter has been submitted in
accordance with the procedures contained in the memorandum entitled
"Expanded Civil Judicial Referral Procedures" dated August 28,

1986,

If a significant policy or legal issue is raised by DOJ during
its review, OECM remains committed to work with the Regional and
program of fices to assure expedited resolution of the issue.
Obviously, these procedures are not intended to inhibit discussions
between our offices to facilitate a resolution, In addition, if
DOJ makes a tentative determination to return a referral, we
understand that you will consult with OECM and the Regional Office
in advance of returning the referral.
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We believe this expansion in use of direct referrals represent
a major advance in streamlining the Agency's enforcement process
and. appreciate your support in its implementation., This letter,
upon your acceptance, will supersede the letters of September 29,
1983, October 28, 1985, and August 28, 1986 on this subject and
constitute an amendment to the June 15, 1977 Memorandum of
Understanding between our respective agencies.

I appreciate your continuing cooperation and support in our
mutual efforts to make our enforcement process more effective. I
hope this letter meets with your approval. If so, please sign in
the space provided below and return a copy of the letter to me for
distribution throughout the Agency.

Sincerely,

Thomas L. Adams, Jr.
Assistant Administrator

Attachments

Approved:

TN L JAN 05 1968

Roger J. MarzlUll . Date
Acting Assistant Attorney General

Land and Natural Resources Division

U.S. Department of Justice



RESPONSIBILITIES AND PROCEDURES FOR DIRECT REFERRALS
OF CIVIL JUDICIAL ENFORCEMENT ACTIONS TO THE DEPARTMENT OF JUSTICE

(1) Regional Offices have the lead on direct referrals to
the Assistant Attorney General, Land and Natural Resources Division,
Department of Justice (DOJ); Regions will be responsible for
the quality of referrals.

(2) Regions will identify any significant legal/policy issues
as soon as the decision is made to proceed with litigation. Such
issues will be raised in writing for consideration by OECM and the
appropriate Headquarters program office. All parties will attempt
to resolve such issues as early as possible, preferably before the
referral package is sent to Headquarters., Regions will also flag
such issues in the cover memo transmitting the referral,

(3) At the same time the referral is sent to DOJ, it will be
sent to OECM and the appropriate Headquarters program office for a
simultaneous and independent review to determine whether any other
significant policy/legal issues exist which would impact filing.

(4) Headquarters offices will complete their reviews within
35 days of receipt of the referral, Each Headquarters office will
notify the Region in writing of any significant issues identified
or that no such issues have been identified. A copy of this
memorandum will be sent to DOJ. The Headquarters offices will
coordinate their reviews and, to the extent possible, provide a
consolidated response..

(5) 1If significant issues are identified and not readily
resolved, Headquarters (the Assistant Administrator for OECM),
after consultation with the program office Assistant Administrator,
may request the Regional Administrator to withdraw the case. 1If
the Regional Administrator and the Assistant Administrator for OECM
(and, as applicable, the program office Assistant Administrator)
are unable to agree on the appropriate resolution of the issue, the
issue would be escalated to the Deputy Administrator.

(6) If a significant issue is not resolved within 60 days of
the date of referral, the case will normally be withdrawn pending
resolution unless an appropriate "hold" letter is sent to DOJ in
accordance with the procedures contained in the memorandum entitled
"Expanded Civil Judicial Referral Procedures" dated August 28, 1986
(document GM-50 in the General FEnforcement Policy Compendium.)

(7) Headquarters will NOT request withdrawal of a referral
package for any of the following reasons:

-- overall quality of referral package
-- strategic value of case
-- adequacy of documentation



(8) If DOJ makes a tentative decision to return a referral
to . EPA, it will consult with the Regional Office and OECM prior
to making a final decision to return the case,

(9) Headquarters will evaluate on a generic basis (e.g.,
trends or repeated concerns) the quality/strategic value of a
Region's referrals, Concerns relative to issues of quality or
strategic value will be raised informally as soon as they are
identified.

(10) Headquarters oversight will be accomplished primarily
through annual program and OGC/OFECM reviews, or ad hoc reviews
as problems are identified in a given Region.

Note: Where a referral also transmits a signed consent decree
for Headquarters approval, the procedures applicable to
processing settlements shall apply in lieu of these
procedures,



c S CH WILI CONTINUE TO B E D_THROUGH HEADQUARTERS

ALL MEDIA:

RCRA/CERCLA:

TSCA/FIFRA:

WATER:

Parallel Proceedings =-- Federal civil enforcement
matters where a criminal investigation of the same
violations is pending

UST enforcement

Enforcement of RCRA land ban and nminimum
technology regqulations

Enforcement of administrative orders for access
and penalty cases for failure to comply with
requests for access (Section 104)

Referrals to enforce Title III of SARA, the
Community Right-to-Know provisions

Referrals to compel compliance with or restrain
violations of suspension orders under FIFRA
Section 6(¢)

FIFRA actions for stop sales, use, removal, and
seizure under Section 13

Referrals to enforce Title III of SARA, the
Community Right-to-Know provisions

Injunctive actions under Section 7 of TScCA
(actions for injunctive relief to enforce the
regulations promulgated under Section 17 or
Section 6 could be directly referred)

Clean Water Act pretreatment violations --failure
of a POTW to implement an approved local
pretreatment program

Clean Water Act permit violations relating to or
determined by biological methods or techniques
measuring whole effluent toxicity

PWSS cases to enforce against violations of
administrative orders which were not issued using
an adjudicatory hearing process



WATER ,
(contd.) Cases brought under the Marine Protection,
Research and Sanctuaries Act (MPRSA)

UIC cases!
AIR: Smelter cases

1 The ten cases referred to date indicate that the
requlations raise interpretive issues of continuing national
significance. There also appears to be a need for greater
experience at gathering the facts necessary to prove violations
and support appropriate relief. For this reason, the first 3 UIC
cases from each Region shall be referred through Headquarters.
Oonce the Associate Enforcement Counsel for OECM determines that
the Region has completed three successful referrals, the Region
may proceed to refer these cases directly to DOJ.
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MEMORANLOM

SUBJECT: Inplementation of Direct Referrals for Civil Cases
. Beginning December 1, 1983

FROM: Courtney M. Price U,.:[— ﬂ". p"“)‘

Assistant Administrator fo¥ Enforcement
and Compliance Monitoring :

70: Regional Administrators, Regions I - X
Regional Counsels, Regions I - X
Associate Enforcenent Counsels
OECM Office Directors

1. BACKGROUND

On September 29, 1983, the Environmental Protectiom
Agency (EPA) and the Land and Natural Resources Division of
the Department of Justice (DOJ) entered into an agreement
which, beginning on December 1, 1983, allows certain
categories of cases to be referred directly to DOJ from EPA
Regional offices without my prior concurrence. A copy of
that agreement is attached to this memorandum,

.. This nemorandum provides guidance to EPA Headquarters
and Regional personnel regarding procedures to follow in
implementing this direct referral agreement. Additiomal
guidance will be issued as required.

- 11. PROCEDURES FOR CASES SUBJECT TO DIRECT REFERRAL

The attached agreement lists those categories of
cases which can be referred directly by the Regional
Adninistrator to DOJ. All other cases must continue to de
reviewed by Headquarters OECM and will be referred by me to
DOJ. Cases which contain counts which could be directly
referred and counts which require Headquarters concurrence
should be referred to EPA Headquarters. If you are uncertain
vhether a particular case may be directly referred, you
should contact the appropriate Associate Enforcement Counsel
for guidance.
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Many of the procedures for direct referral cases are
adequately explained in the September 29th agreement.
However, there are some pointd I wvant to eaphasize.

Referral packages should be addressed to Mr. F. Henry
Habicht, II, Assistant Aftorney General, Land and Natural
Resources Division, U.S. Department of Justice, Washingtom,
D.C. 20530, Attention: Stephen D, Ransey. The time limitations
set forth in the agreement for review and initial dispositiom
of the package will commence upon receipt of the package in
the Land and Ratural Resources Divigion, and not at the DQJ
mailroom. Delivery of referral gackagu to the Land and
Natural Resources Divisfon will be expedited by use of
express nail, which is not commingled with regular mail in
DOJ's mailroom. *

The contents of s rveferral packige (either direct to
DOJ or to EPA Headquarters) should contain three primary
divisions: (1) a cover letter; (2) the litigation report;
(3) the documentary file supporting the litigation report.

The cover letter should contain a sumary of the following
elaients:

(a) identification of the proposed defendant(s);

(b) the statutes and regulations wvhich are the basis
for the proposed action against the defendant(s);

(c) a brief statement of the facts upon vhich the
proposed action is based; .

(d) proposed relief to be sought against the defendant(s);
(e) significant or precedential legal or factual issues;

(f) contacts with the defendant(s), including any
previous administrative enforcement actions taken;

(8) lead Regional legal and technical personnel;

(h) any other aspect of the case which i3 significant and
should be highlighted, including any extrsordinary -
resource demands which the case may require.

A veferral to DOJ or to Headquarters EPA {s tantamount
to a certification by the Region that it believes the case
is sufficiently developed for the filing of a complaint,
and that the Region is ready, willing and able to provide
such legal and technical support as might be reasonably
tequired to pursue the case through litigation.



As provided in the September 29, 1983, agreement,
information copies of the referral package may be provided
to the U.8. Attorney for the cpgrogriate Judicial district
in which the togosed case na{ ¢ filed. These information
packages should be clearly labelled or stamped with the
following words: "Advance Copy == No Action Required At
This Time". Also, information copies should be simultaneously
provided to the mropruu OECM division at Headquarters.
1t is important t the directly referred cases be tracked
in our case docket system and Headquarters oversight initiated.
Copies of the referral cover letter will be provided to
OECM's Office of Management Operatlions for inclusion in the
automated case docket system when Headquarters informational
copy is received at OECM's Correspondence Control Unit.

Department of J\;ctlee Responsibilities

DOJ shares our desire to handle these cases as expedi-
tiously as possible. To that end, DOJ has agreed that,
within thirty days of receipt of the package in the Land and
Natural Resources Division at DOJ Headquarters, it will
deternine whether Headquarters DOJ or the U.S. Attorney
will have the lead litigation responsibilities on a specific
case. DOJ will notify the Regional offices directly of its
determination in this regard, with a copy to the appropriate
OECM division. Although USA offices will have lead respon-
sibilities in many cases, the Land and Natural Resources
Division will continue to have oversight and management
responsibility for all cases. All complaints and consemnt
decrees will continue to reguire the approval of the
Assistant Attorney General for the division before the case
can be filed or settled. :

DOJ has reaffirmed the time frame of the Memorandum
of Understanding, dated June 15, 1977, for the £filing of
cases within 60 days after receipt of the referral package,
where possible. ere it is not possible, DOJ will advise
the Region and Headquarters of any reasons for delays in
filing of the case. However, when DOJ determines that
the USA should have the lead responsibilities in a case, DOJ
will forward the case to the USA within thirty days of
referral to the extent feasible.

DOJ can request additional information from a Region
on a case or return a case to a Region for further develop-
ment. In order to avold these delays, referral packages
should be as complete as possible and the Regions should
work closely with DOJ to develop referral packages.
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The Deputy Administrator has expressed concern in the
past on the number of cases returned to the Regions or
declined by EPA or DOJ. 1 have assured the Deputy Administrator
that 1 will closely track the number of cases declined by
DOJ or returned to the Regions and the reasons for the
declination or return as indications of whether direct
referrals are a feasible method of handling EPA's judicial
enforcement programs.

Headquarters OECM Responsibilities

Although OECM will not formally concur on cases directly
referred to DOJ, OECM will still review these packages and
may offer comments to the Regions and DOJ. DOJ is free to
request EPA Headquarters assistance on cases, as
bel {ieves necessary. EPA Beadguartcrl review will help to
point out potential issues and pinpoint areas where future
guidance should be developed. OECM will also be available
as a consultant to both DOJ and the Regions on these cases.
OECM will be available to address policy i{ssues as they
arise and, as resources permit, may be able to assist in
case development or negotiation of these cases. Any reques
from a Regional office for Headquarters legal assistance
should be in writing from the Regional Administrator to
me, setting forth the reasons for the request and the type
of assistance needed.

OECM also maintains an oversight responsibility for
these cases. Therefore, Repional attorneys must report
the status of these cases on a regular basis through use
of the automated case docket. ALl Information for the case
required Dy the case docket system must appear in the

docket and be updated in accordance with current guidance
concerning the automated docket system. .

Settlenents in Cases Subject to Direct Referral

I will continue to approve and execute all settlements
in enforcement cases, including those in cases subject to
direct referral and amendments to consent decrees in these
cases. This is necessary to ensure that Agency policies and
enforcement activities are bdeing uniformly and consistently
applied nationwide. After the defendants have signed the
settlement, the Regional Administrator should forward a
copy of the settlement to me (or sy designee) with a vritten
analysis of the settlement and a request that the settlement
be signed and referred for approval by the Assistant Attorne
General for the Land and Natural Resources Division and for
entry. The settlement will be reviewed by the appropriate
OECM Enforcement Division for consistency with lav and

Agency policy. .
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Within twventy-one days from the date of receipt of the
settlement by the appropriate OECM division, 1 w either
sign the settlement and transmit it to DOJ with a request
that the settlenent be entered, or transait a memorandum to
the Regional Office exglninlng factors which justify post-
ponement of referral of the package to DOJ, or return the
package to the Region for changes necessary before the
agreexent can be signed.

Obviously, we want to avoid the necessity of
comnunicating changes in Agencz settlement positions to
defendants, especially after they have signed a negotiated
agreement. To avoid this, the Regional office should
coordinate with Headquarters OECM and DOJ in development of
settlement proposals. A copy of all draft settlament °
agreements should be transmitted by the Regional Counsel to
the appropriate Associate Enforcement Counsel for review
before it is presented to the defendant. The Associate
Enforcement Counsel will coordinate review of the settlment
with the Headquarters progran office and respond to the
Regional office, generally, within ten days of receipt of
the draft. The Regional office should remain in contact
with the Headquarters liaison staff attorney as negotiations
progress. Failure to coordinate settlement developaent
with appropriate Headquarters offices may result in rejection
of a proposed settlement which has been approved by the
defendant(s) and the Regional office.

I will also continue to concur in and forward to DOJ
all requests for withdrawal of cases after referral. In
addition, 1 will review and concur in any delay in the £filing
or prosecution of a case after referral. This is appropriate
because cases which are referred to DOJ should be expeditiously
litigated to conclusion, unless a settlement or some other
extraordinary event justifies suspending court proceedings.
The review of reasons for withdrawal or delay of cases
after expenditure of Agency and DOJ resources is an important
function of OECM oversight. Therefore, should the Regional
offices desire to request withdrawal or delay of a case
which has been referred to DOJ, & memorandum setting forth
the reasons for such a request should be forwarded to the
appropriate OECM division, vhere it will be reviewed and
appropriate action recommended to me.

1I11. CASES ROT SUBJECT TO DIRECT REFERRAL

Those cases not subject to direct referral will be
forwarded by the Regional Administrator to the Office
of Enforcement and Compliance Monitoring for review prior
to referral to DOJ. OECM has coumitted to a twenty-one day
turn-around time for these cases. The twenty-one day
review period starts when the referral is received by the
appropriate OECM division. x
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Within this twenty-one day period, OECM will decide
whether to refer the case to DOJ (OECM then has fourteen
additional days to formally refer the case), to return the
cas¢ to the Region for further development, or to request
- additional information from the Region.

Because of this short OECM review period, emphasis
should be placed on developing complete referral packagas
so that delay occassioned by requests for additional infor-
mation from the Region will be rare. OECM may refer a case
to D0J which lacks scme information only if the referral
can be supplemented with & mininum of time and effort by
information available to the Regional office which can
immediately be gathered and transmitted to DOJ. However,
this practice is discouraged. In the few instances in
vhich a case is referred to DOJ without all information
attached, the information should, at a minimnum, be centrally
organized in the Regional office and the litigation report
should analyze the completenegss and substantive content of
the information. '

A referral will be returned to the Region, with an
explanatory memorandum, if substantial infomation or
further development is needed to complete the package.
Therefore, the Regions should work closely with OECM
attorneys to be -certain referral packages contain all
necessary information.

IV. MEASURING THE EFFICACY OF THE DIRECT REFERRAL AGREEMENT

1 will use EPA's case docket system, OECM's quarterly
Management Accountability reports and DOJ's responses to
the referral packages to review the success of the direct
referral agreement, OECM will review the quality of the
litigation reports accompanying directly referred cases and
discuss the general quality of referrals from each Regional
office at case status meetings held periodically with DOJ's
Environmental Enforcement Section. '

1f you have any questions concerning the ‘:Etoceduru
set out in this nemorandum, please contact Richard Mays,
Senior Enforcement Counsel, at FIS 382-4137.

Attachment
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ADMNCETRETOR

Honorable P. Benry Babicht, 1l
Acting Assistant Attorney General
Land and Natural Resources Divisiom
U.5. Department of Justice .
Washington, D.C. 20530

Dear !ank:

As a result of our -oozlng on ?hntsday. September 8, 1986~ =
ané the subsequent discussions of respective staffs, we are in
agreement that, subject to the conditions set forth below, the
classes 0f cases listed herein will be referred ‘directly from
EPA's Regional Offices to the Land and Ratural Resources Division
of the Department of Justice in Washington, D.C.

The terms, conditions and procedures to be follovod in
implenenting this agreement are:

1. The Assistant Aaninlsttator for Enforcement anéd Compliance
Monitoring will waive for a period of one year the reguirement
of the Assistant Administrator's prior concurrence for referral
to the Department of Justice for the following classes of
Judicial enforcement cases:

(a) Cases under Soétion 1414¢(d>) of the Safs Drinking Water
Act which involve violations of the National Interim
Primary Drinking Water Regulations, such as reporting or
sonitoring violations, or‘la;tnun contaninant violations;

(b) The following cases under the Clean Water Act:

(1) cases involving discharges vithout a permit
- by tadutttin! disehnrgnttt

(11! all eascs againct.-dno: industrial dischargers;

lill) ea--s “Inwolving Zallire to monitor or report by
" industrial dischargers;



{iv)

(w)

-d= -

referrals to collect stipulated penalties from
industrials under consent Gecraes;

refarrals to collect administrative spill penalties
under Section 311(j) of the Twas. .

‘4 ey [X
{e) All cases unfler ﬁgr Clean Air Act except the folloving:

)
(14)
(41

’

{iv)

cases iuuo{yxag tho"tcci'taaustxya
cases xnvoliing non-ferrous saslters;

cases involiing lailonnl Eaissions Standards for
Bazardous Alr Pollutantsy -

cases inwvolving the post-1982 anforcement policy.

3." sases descrided in Bection 1, ibovt. shall be referred
directly from the Regional Administrator to the lLand and
fiatural Resources Division ©f DOJ in the folloving manners:

(a) The referral package shall be forwvarded to the Assistant
Attorney General for Land and Natural Resources, U.S.
Departeent of Justice (DOJ), with copies of the package
being simultanecusly forwvardes to the V.S. Attorney ‘
(USA} for the appropriate judicial district in vhich
the proposed case is to be filed (marked ®advance copy-

"no action required at this time®), and the Assistant
Administrator for Enforcement and Compliance Monitoring
(OECK) at EPA Headguarters. OECHM shall have the following
functions with regard to said referral peackages

()

OECM shall have no responsibility for reviev of
such referral packages, and the referral shall be
offective as of the date ©f Teceipt of the package
by DOJ; however, OECM shall comnent to the Region
upon any apparent shortcomings or defects which

it may odbserve in the package. DOJ may, of course,
continue to consult with OECH on such referrals.
Otherwise, OECM shall be responsible only for
routine oversight of the progress and managenent
of the case consistent with applicable present
and future guidance. OECM shall, however, retain
f£inal authority to approve settlements on bshalf
of EPA for these cases, as in other cases.

(i) The referral paci.ﬁo shall be in ths format and

contain information provided by guidance menmoranda
as may be promulgated from time to time by OECM /
consultation with DOJ and Regional representatiw
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(a)

(b)

. P

(114) DOJ shall, within 30 days from receipt of the
referral package, Getermine (1) whether the lLands
Division of DOJ will have lead responsidility for
the case; or (2) wvhether the USA will have lead
responsibllity for the case. '

il

Jreg .

While it is agreed that to the extent feasidle,
cases in which the USA will have the lesad will de
transmitted to the USA for £iling and handling
within this 30-day period, if DOJ determines that
the case requires additional legal or factual
development 8t DOJ prior to referring the matter

to the USA, the case may be returned to the
Regional Office, or may be retained at the Lands
Division of DOJ for further development, including
requesting additional information from the Regional
Office. 1In any event, DOJ will notify the Regional
Office, OECM and the DSA of its determination of
tho‘::aa gole within the adbove-mentioned 30-day
. per ° .

(iv) Regardless of whether DOJ or the USA is determined
) to have lead responsibility for management of
the case, the procedures and time limitations set
forth {n the MOU and 28 CFR $0.65 et seq., shall
remain in effect and shall run concurrently with
the managenent determinations made pursuant to
this agreenent. :

All other cases not specifically descrided in paragraph
1, above, wvhich the Regional Offices propose for judicial
enforcement shall first be forwvarded to OECM and the
appropriate Headguarters program office for review.

A copy ©f the referral package shall be forwarded simul-
taneously by the Regional Office to the Lands Division of
DOJ and to the USA for the appropriate judicial district,
the USA's copy being marked ®advance copy-no action reguired
at this time. ..

OECM shall reviev the referral package within twenty~one
(21) calendar days of the date of receipt of said package
from the Regional Administrator and shall, within said
time period, make a determination of whether the case
should be (a) formally referred to DOJ, (d) returned to
the Regional Administrator for any additional development
which may de regquired; or (c) whether the Regional
AMninistrator should be reguested to provide any additional
material or iaformation which may de reguired to satisfy
the necessary and essential legal and factual requirenents™
for that type of case.

4
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(c) Any reguest for information, or return of the case
: to the Region shall be transzitted dy appropriate letter
©r menorandun signed by the AN for OECHM (or ther designee)
within the aforementioned twenty-one day period. Should
OECH concur in the proposed referral of the case to DOJ,
the actual referral shall be by letter from the AA for
OECH (or her designee) signed within fourteen days of
the termination of the aforementioned twenty-one day
review period. Copies of the letters referred to herein
shall ba sent to the Assistant Attorney General for the
N Lands Dlvision of DV, . Lo :
oot : IR S
(@) Upon receipt of the referral package dy DOJ, the
procedures and time Geadlines set forth in paragraph
- No. 8 of the NOU shall apply. ;
In order to allow sufficient time prior to implementation of
this agreement to make the U.5. Attorneys, the Regional’ Offices
ané our staffs awvare of these provisions, {t is agreed that this
agreement shall becone effective December 1, 1983. Courtney Price
will distribute a memorandum within EPA explaining this agreement
and hov it vill be _jimplemented within the Agency. (Y¥You will receiwe

a copy.) 4 ol -

1 believe that this agreement will eliminate the necessity o‘
formally amending the Memorandum of Understanding betwesn our
respsctive agencies, and will provide necessary experience to
ascertain whether these procedures will result in significant
savinps of time and resources. In that regard, I have asked
Courtney to establish criteria for measuring the efficacy of this
agreenent during the one year trial period, and I ask that you
cooperate with her in providing such reasonadble ant necessary
information as she may request of you in making that determination,
At the end of the trial period--or at any time in the intervale-
we may propose such adjustments in the procedurss set forth bhersin
as may be appropriate based on experience of all parties.

It is further understood that it is the mutual desire of the
Agency and DOJ that cases De referred to the USA for £iling
expeditiously as possible.’ .

1 appreciate your cooﬁeration lh arriving at this agreenment,
1€ this meets with your approval, please sign the enclosed copy
in the space indicated below and return the copy to ms for our
€iles. . - . ..

. 4 . T4
O .
»X
g

';tncoroly yoOUTSE,

Alvin L. Alm
L LA

Deputy Adainistrator
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MONITORING

MEMORANDUM
SUBJECT: Delegation of Concurrence and Signature Authority

FROM: Thomas L. Adams, Jr. 5’
Assistant Administrator \":>JS'*~‘\><;

TO: Asgsociate Enforcement Counsels K '
Regiocnal Counsels \~)

As part of our continuing effort to streamline the
enforcement process, OECM has been seeking ways to move cases
quickly through our office while maintaining the ability to
identify and participate in decisions involving significant legal
and policy issues. 1In order to streamline our internal review
process, I hereby redelegate the following concurrence and
signature authorities to the appropriate Associate Enforcement
Counsels:

Redelegated Aut es

1) Concurrence authority for all categories of CERCLA referrals
except:

a) actions to enforce administrative orders for
access under CERCLA Section 104

b) actions for failure to comply with requests for
access under CERCLA Section 104

c) actions to enforce Title III of SARA, the
Community Right-to-Know provisions



2! Direat Referrals

a) Concurrence authority for all direct
referrals shall be redelegated to the
appropriatq Associate Enforcement Counsels.

b) The authority to recommend withdrawal of a
direct referral shall reside with the
Assistant Administrator for OECM, after
consultation with the appropriate
Headquarters program office.

3) Signature of Consent Decreses

a) Signature authority for consent decrees shall
be redelegated to the Asscciate Enforcement
Counsels, with concurrence by the appropriate
Headquarters program office as required
by current delegations, for the following
categories of cases:

(1) actions seeking only the collection ot
penalties based on previously assessed
adninistrative orders:;

(2) actions for access to property:
(3) information collection actions:
(4) proofs of claim in bankruptcy actions.

b) Signature authority for all other consent
decrees shall continue to reside with the
Assistant Administrator for OECM, with
concurrence by the appropriats Headquarters
program office as required by current
delegations.

Frocedures

Although the AEC's will have primary responsibility for
these redelegated iteas, it is important that the Assistant
Administrator and Deputy Assistant Adainistrators be kept
informed of all major legal or policy issues and important trends
in Regional enforcement efforts. Thus, in connection with these
redelegations, the following procedures should be followved:

1) Eaeh Division's weekly highlights will include a brief
summary of each direct referral received during the pre .5

week. —— s/



2)

3)

ce:

For esch direct referral with which the AEC concurs, copies

of the concurrence memorandum, checklist, and any other
document sent to the Region in connection with the direct
referral will be circulated to the Assistant Administrator
for OECM. A copy of the concurrence memorandum should also
be sent to the Assistant Attorney General for Land and
Natural Resources.

Where a recommendation to withdraw the referral is deemed

appropriate, the AEC will prepare the following materials:

a) a memcrandum from the AEC to the
Assistant Administrator for OECM
containing a detailed discussion of the
reason for requesting that the case be
withdrawn; and

b) a memorandum from the Assistant
Administrator for OECM to the Regional
Administrator which outlines the basis
for requesting that the case be
withdrawn. After signature by the
Assistant Administrator, a copy of this
memorandum should be sent to the
Asgsistant Attorney General for lLand and
Natural Resources.

These redelegations shall become effective immediately.

Deputy Administrator

Deputy Regicnal Administrators

Deputy Assistant Administrators for OECM
Headquarters Program Office Enforcement Directors
OECM Attorneys and Supervisors
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MEMORANDUM
SUBJECT: Case Managenment Plans

FROM: Thomas- L. Adams, Jr. SN SOV C

Assistant Administrator for Enforcement and
Compliance Monitoring (OECM)
U.S. Environmental Prptoqtion chjfy (3PA)

Roger J. Marzulla l \L
Acting Assistant Attorney Geéneral
Land and Natural Resources Division
U.S. Department of Justice (DOJ)

TO: EPA Regional and OECM Attorneys
EPA Regional Program Office Personnel

Environmental Enforcement Section Attorneys
DOJ Division of Land and Natural Resources

The environmental enforcement cases initiated by the United
States Environmental Protection Agency (EPA) and the United
States Department of Justice (DOJ) are characterized by their
complexity, their significant demand on resources, and the
participation of numerous legal and technical people from many
offices. Nearly all cases present major challenges to EPA and
DOJ, and in some instances can take several years to bring to
conclusion. In order to achieve the best possible results in the
shortest time, with the most efficient use of resources, both EPA
and DOJ will be implementing a number of measures to promote the

effective handling of cases.

Case management plans represent a mechanism to enhance
the effectiveness of the environmental enforcement program.
Case management plans are plans for the conduct of environmental
enforcement cases which provide a road map for bringing a case
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frem its initiation to a successful conclusion. The primary
elements of the plans include the tasks to be performed, the
pecple assigned to perform the tasks, and the dates by which the
tasks are to be completed. Case management plans include both
the litigation and negotiation elements of the case, and the
legal and technical tasks to be performed.

With the number of people involved in cases, it is
essential to establish as early as possible which litigation
team members will be responsible for what tasks and when these
tasks will be completed. Because DOJ is primarily responsible
for management and control of the case, it will have the lead
role in establishing the case management plan. Attorneys in the
regional offices, the Office of Enforcemant and Compliance
Monitoring, and in some cases U.S. Attorney's Offices, also play
significant roles in the cases, as do EPA technical stafg;
therefore, they will participate in the development of the plan.
The case management plan will, to the maximum extent practicable,
reflect the agreement among members of the litigation team as to
how they will bring the case from its initiation to a successful
conclusion. :

DOJ has developed the attached form covering the legal
assignments for the litigation elements of case management plans.
This form is comprehensive and will be used for all cases
beginning April 1, 1988. The form will be used as follows.

Regional attorneys and regional program staff who are
preparing litigation reports should indicate their availability
for case work assignments in a draft case management plan when
the case is referred. The attorney should use the standard DOJ
forn, and should propose assignments for the regional attorney
and regional technical staff which include only those tasks which
regional supervisors and managers consider appropriate for the
individuals assigned to perform them. The form, as submitted by
the region, will not address assignments for DOJ attorneys or
Assistant U.S. Attorneys. The draft case management plan should
also reflect the regional attorney's initial thinking concerning
the strategy and timetable for litigating and negotiating the
case, although at this point in the development of the case, the
draft plan may not contain much detail.

During the period assigned for its review of the referral,
OECM will propose to DOJ, after discussion with the region, any
assignments which management considers appropriate for the OECM
attorney assigned to the case. The DOJ attorney should then, in
consultation with EPA, complete the case plan for litigation and
negectiation. It is important for the DOJ attorney to initiate
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development of a strategy and timetable for the case, in concert
with the other members of the litigation team. The team's
members should assure support for the plan by their respective
supervisors. The plan should reflect a realistic assessment of
the resources (including technical and contract dollar resources)
available to support the case, and team members should be
assigned responsibility for actually obtaining the resources
contemplated by the plan. The DOJ attorney should have a case
plan in place by the date of filing of the complaint, addressing
the roles of DOJ, the Assistant U.S. Attorney, and regional and
headquarters legal and technical staff.

Because litigation and negotiation of environmental
cases is a dynamic process, initial projections of tasks in a
case plan will need to be revised on a periodic basis. In order
to keep the case plan up to date, but, at the same time, avoid
undue consumption of the litigation team's time, the case plans
will be updated on a quarterly basis. The case plans will serve
as the primary discussion documents for the legal and technical
staff and their first-line supervisors in periodic case reviews.
The plans also will be used as a guide to managers interested. in
the general progress of a case. In order to facilitate the best
use of the case management plans, DOJ will work towards
developing a means of incorporating the plans in its case docket
system.

If prepared and used properly, case management plans can
help assure effective and efficient management of complex
cases and available resources.



PRELIMINARY CASE PLAN

Case Name: U.S. v,

Statutes:

Nature of
Violation/Claims:

Litigattion Team:

Date

DJ #90-

EPA Region:

——————————

Districet:

DOJ/IL.NRD: EPA/Reg. Program
DOJ/AUSA: EPA/HQ Program
EPA/RC: State Rep.
EPA/OECM:

A. General Breakdown of Case Responsibilities

Asgignment

lO

General Oversight and Case Management

-- Review of all briefs and other
filings; consultation on litigation
and negotiations strategy

Principal Contact with Defendant(s)
on Litigation Matters

Principal Contact with Defendant(s)
Regarding Settlement

Development of Technical Proof
[List needs for liability and
remedy case; assign by need]

Selection and Development of Expert(s)
[List needs]

Development of Liability Case */
[List elements; assign by element]

Development of Remedg Case
[Break down; assign by element

where possible]

Name

DOJ Attorney
(or AUSA)

————




B. Preliminary Discovery Plan
“Task

1. Offensive Discover
a. First Set of Interrogatories

b. First Set of Production
Requests

c. First Set of Requests for
Admissions

d. Forseeable Offensive Depositions
[List each deponent and assign
by deponent]

2. Defensive Discovery
a. Responses to Written Discovery

b. Depositions

C. Preliminary Motions Plan _
L. U.S. Motion to Strike Jury Trial Demand

2. U.S. Motion to Strike Defenses */

3. U.S Motion for Partial Summary
Judgment */

4. U.S. Motion for Case Management Order
(if appropriate)

S. Analyze Answer/Mc:ion to Dismiss */
6. Response to Motion to Dismiss */

D. Preliminary Settlement Plan
[List near-term events and tasks
relating to settlement; assign
as appropriate]

E. Deadline for First Revision and Expansion

*/ In multiple defendant cases, list each defendant and assign by defendar

Name Date

To be assigned as they
are noticed

in single defendant cases, assign by liability element.
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MEMORANDUM

SUBJECT: Assuring Timely Filing and Prosecution of Civil
Judicial Actions

FROM: Thomas L. Adams, Jr. ba
r \A- MM

Assistant Adm1nlsttato

TO: Regional Administrators, Regions I-X
Regional Counsels, Regions I-X

This memorandum continues the efforts we have been making
to clarify the responsxbilitzes of Headquarters and Regional
Offices in assuring an effective civil judicial enforcement
program. It was developed in cooperation with the Enforcement
Management Council.

Consistent with the approach taken in my memorandum of
February 8, 1988, entitled "Responsibilities for Assuring
Effective Civil Judicial Enforcement®, the Regional Offices
have primary responsibility in the vast majority of cases for
taking whatever actions are necessary to secure timely filing
and prosecution of civil judicial enforcement actions. This is
part of the responsibility of the lead Agency attorney,
typically a Regional attorney, and his or her supervisors.

This responsibility includes working with the Department of
Justice attorney assigned to the case (and, as necessary, the
Assistant U.S. Attorney), monitoring the status of cases at DOJ
to assure that they are filed in a timely manner, following up
directly wish. DOJ management to resolve problems or expedite
action & case is not moving along in a manner consistent
with a GCﬁllv filing target, alerting OECM whenever problems
exist uhfel.threaten to delay significantly a filing or when
OECM (orv¥program office) assistance is required, monitoring the
progress of filed cases (through active participation and use
of the case management plan) to assure that negotiations and
litigation are proceeding acceptably, and maintaining current,
complete and accurate information about the case in the
Agency'’s enforcement docket system.
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OECM, working with the Headquarters program offices, is
charged with the responsibility for assuring the overall
effectiveness of the Agency's judicial =nforcement program. 7o
carry out this responsibility, OECM plans to monitor the status
of both unfiled and filed civil cases, primarily through the
enforcement docket system. To help monitor progress and assure
timely filing of civil cases, each AssocCiate Enforcement Counsel
will discuss with the Regional Counsel or Deputy Regional Counsel
the status of any case which had been pending unfiled at the
Department of Justice for at least 120 days as ¢f the end of the
preceding month. This will allow for a full discussion of any
problems with the case, actions taken by the Region to get the
case filed or to otherwise resolve the problems, and any further
actions which the Region or OECM can take. (If problems exist,
the Region is encouraged to contact OECM or the program office
earlier than the 120-day point if Headquarters can be of
assistance in expediting filing of the referral). These
discussions should be useful not only in expediting the
particular case but also in determining whether any broader
problems exist which need to be addressed. Cases presenting
particular difficulties may also be put on the agenda for a
subsequent monthly enforcement conference call conducted by the
Deputy Assistant Administrator for Civil Enforcement,’

For filed cases, I have asked each of the Associate
Enforcement Counsel in OECM to develop an appropriate periodic
audit mechanism, working with their Regional and program
counterparts and the Department of Justice. Further guidance o
this subject will be provided later.

I look forward to working with you on our continued efforts
to assure an effective judicial enforcement program. If you have
any questions about this memorandum, please contact Ed Reich at
FTS 382-4137.

cc: Depwpy Regional Administrators, Regions I-X
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MEMORANDUM

SUBJECT: ©Process for Conducting Pre-Referral Settlement
Negotiations on Civil Judicial Enforcement Cases

FROM: f, .Thomas L. Adams, Jr.

Assistant Administrator for Enforcement
and Compliance Monitoring

TO: Regional Administrators
Deputy Regional Administrators
Regional Counsels
Associate Enforcement Counsels
HQ Compliance Office Directors

This memorandum transmits to you an agreement between EPA
and the Department of Justice on an authoritative process for
conducting pre-referral eettlement negotiations of non-Superfund
civil judicial enforcement cases. A separate process, reflecting
the same basic concepts but recognizing the unigue features of
Superfund, is being developed jointly by OECM, OWPE and the
Department of Justice.

This agreement addressess one of the ?udicial enforcement
streamlining initiatives identified by EPA's newly-formed
Enforcement Management Council at recent meetings in Easton,
MD. The major objective of this initiative is to promote
efficient and expeditious resolution of civil enforcement cases
on appropriate terms. The mechanism developed for doing this
is the attached set of protocols, which establish a process for
providing & Regional office with pre-authorization to negotiate
settlement with a potential defendant on behalf of the United
States before resorting to the full-scale referral/litigation
process. Typically, a Region will have the option of deciding
whether to invoke this procedure for a given case or to proceed
immediately to the referral process.
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Honorable Roger J. Marzulla COMmAr O TOAG

Acting Assistant Attorney General
Land and Natural Resources Division
U.S. Department of Justice
washington, D.C. 20530

Dear Roger:

This letter reguests your concurrence in the enclosed

"Process for Conducting Pre~Referral Settlement Negotiations"
which EPA and the Department of Justice will employ as part of
our joint efforts to streamline the United States' civil judicial

erivironmental enforcement program.

This initiative is intended to build on successes we have
seen in pilot projects using pre-referral settlement negotiations.
More specifically, the primary intent of establishing in a
formal manner these joint procedures is:

l. to expedite the resolution of civil enforcement cases
on satisfactory terms which support the public interest, and

2. to allow the United States to accomplish this objective
in a resource-efficient manner.

To these ends, the procedures established here identify
appropriate milestones and timetables for conducting pre-referral
settlement negotiations which are reasonable management targets
in straightforward environmental enforcement cases.®/ The more
routine the case (i.e., no complicated factual issues or unusual
terms of settlement), the more likely the government will be
able to apply this framework for expeditious, efficient case

resolution.

*/ This process does not apply to Superfund cases. Pre-referral
negotiations procedures, taking into account specific statutory
requirements, will be developed separately. EPA and the
Department have agreed to evaluate the potential for adapting
these procedures to the Superfund context.
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Pleagse note that Regional Counsels will receive workload
credit for a case which a Region has opened for negotiation
with a mini-lit report under these protocols, even if EPA has
not formally referred the case with a full-scale lit report to
DOJ for filing. Regional Counsels, however, are responsible
for having their docket clerks make appropriate case entries on
EPA's Enforcement DOCKET system in the "Cases Opened” category.
These cases would move to the "Cases Initiated" category once
the Region forwards to DOJ a full lit report or settlement
document for filing.

Naturally, as an Agency we will have to pay close attention
to implementation of this process to ensure that it is successful
in achieving settlements on appropriate terms more expeditiously.
Thanks in advance for your cooperation as we move forward to

implement these procedures.
Attachment

¢¢c: Jim Barnes, EPA HQ
Roger Marzulla, DOJ
David Buente, DOJ
Jerry Bryan, EPA HQ
Tom Gallaghar, EPA-NEIC
Sally Mansbach, EPA HQ
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The guidance identifies the areas which a Region mus:
aidress in a mini-lit report to initiate the pre-referral
nejotiation process. All participating offices will need to
work together to strike an appropriate balance in deciding how
mich detail this information should cover to facilitate informed
review or quick filing if negotiations break down, yet still
allow for productive negotiations to commence quickly. 1In
most cases, Regional submission of a draft consent. decree based
upon available program-specific models is likely to produce
easier, quicker approval of proposed settlement terms and final
consent decrees.

It will remain important for representatives of all
participating offices to maintain continuous, open lines of
conmunication to permit these procedures to attain their
objectives. Offices still will work out their respective roles
on a case-by-case basis, although this guidance sets out norms
to help make these determinations. Furthermore, the appropriate
Assistant Section Chief at DOJ will be responsible for working
out the extent of U.S. Attorney involvement in pre-referral
negotiation activities consistent with these procedures and
time lines. 1In any event, it remains crucial for EPA and the
Department to monitor the use of these procedures diligently to
affirm that they indeed result in a more effective, efficient
enforcement effort. We nevertheless understand that because we
have pressed to institute these new procedures quickly, both
EPA and the Department will need additional time to modify
computer systems to track adequately adherence to these protocols,..

Thank you for the Department's support of our mutual work
in this area. Please indicate your approval of this process
in the signature blank below and return a copy of your signed
approval to me, or give me a call if you have any

questions.
Sincerely,
Thomas L. Adams, Jr. \\K;T-
Assistant Administrator for Enforcemen
and Compliance Monitoring
Enclosure

I concur in the enclosed "Process for Conducting Pre-Referral
Negotiations."

P | P SR

RogJer J. Marzulla (Date)
Acting Assistant Attorney General

Land and Natural Resources Division

U.5. Department of Justice




PROCESS FOR CONDUCTING PRE-REFERRAL
SETTLEMENT NEGOTIATION

I. Should a Region wish to use this process, the RA or his/her
delegate will initiate the process as is done presently for
referrals by sending simultaneously to OECM, the HQ Prograr
Compliance Office and DOJ a mini-lit report/case summary
(typically 5-10 pages) which summarizes:

a.
b.

-
L]

x .
. o

defendant and its enforcement history

summary of violation(s) at issue or cause of action
(including known environmental impact)

summary of available evidence

noteworthy legal and equitable defenses

significant contacts with defendant (by EPA and/or the
State

any legal or other significant action by the State,
local agencies, or citizen groups

proposed terms of settlement--present view of bottom
line, (including up-front and stipulated penalties,
scope of relief, compliance schedule and any releases
of liability) supporting rationale, and penalty
calculation in accordance with the penalty policies
legal, policy or other issues/strategic considerations
of primary significance to the government or bearing
on appropriate terms of settlement or the conduct of
litigation

milestones for negotiation and filing, covering all
parties to the lawsuit

potential for criminal prosecution or investigation
what participation the Region requests from HQ and
DOJ in negotiations beyond what these procedures call

for.

A proposed draft consent decree to use to open negotiations
must accompany the mini-lit report. EPA's computer DOCKET
system will begin tracking these cases once the Region sends
its mini-1it report to HQ and D0J.l/

1/ As an alternative to filing a mini-lit report at the start
of this process and a full lit report later on if negotiations
do not reach a timely settlement, a Region may choose instead
to file a full lit report at the start of the process, and
follow that with a simple update if pre-referral negotiations
do no- croduce a settlenment.
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II. DOQOJ, OECM and the Program Office will provide comments on
the proposed case, their interest in participating because
of national issues, terms of settlement, further contact
point, &and negotiation/litigation strategy to the Region
within 21 days2/ of receipt. Participating offices should
initially convey or subsequently confirm their comments
in writing. 1If necessary, comments will also address
whether unique circumstances in a case indicate that the
proposed pre-referral settlement negotiation process is
not appropriate for the case. BQ Offices will coordinate
during their review and wherever possible, OECM will
consolidate the comments into a coordinated response. A
simultaneous discussion among all litigation team members
may be particularly helpful to identify and resolve
outstanding issues. Upon response, the Region will have
authority to negotiate a settlement consistent with
pre-approved terms.

a. The region will keep HQ and DOJ apprised of changes in
the course of negotiations to the extent there is a desire
to deviate from key pre-approved terms (e.g. bottom-line
penalty, scope of relief, compliance schedule and
requirements, releases of liability) and will circulate to
the HQ and DOJ contacts for clearance successive re-drafts
of the decree before forwarding these redrafts to opposing
counsel, consistent with present practice for post-filing
negotiations. HQ and DOJ contacts will have a seven-day
target, but sooner if possible, for responding to re-drafts
in which the Region has clearly identified changes from
prior versions. Regions should also keep HQ and DOJ
generally informed of the status of ongoing negotiations.

b. I1f settlement in principle is not reached within

90 days of the latter of DOJ/HQ responses to the mini=-lit
report, the Region will, within 30 days, submit a full lit
report to DOJ (copy to OECM and HQ program office), unless
otherwise agreed. The Regional Counsel, in consultation
with the appropriate Regional Division Director, may

invoke a 30-day extension to the 90-day period in exceptional
cases upon consultation with the appropriate OECM Associate
Enforcement Counsel. Moreover, at any point in this

90-day period, the Regional Counsel, in consultation with
the gopriate Regional Division Director, may "remove” a
case from this process for the purpose of placing it on a
filing track. 1In such a situation, the case will be
handled as a normal referral and the Region will submit

the full litigation report.

2/ A1l time periods are in calendar days.
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c. DOJ will have a management target of filing the case
within 45 days of receipt of a complete lit report unless
new issues emerge based upon more complete case develooment
or unless the case is settled in principle before that
deadline.

d. ' If settlement in principle is reached, the Region will
within 20 days submit a final draft consent decree to HQ
and DOJ for review. HQ/DOJ will review and comment to the
Region within 15 days of receipt. Within 45 days of

HQ/DOJ response (unless otherwise agreed), the Region will
submit a signed consent decree with cover letter explaining
the rationale supporting the settlement to HQ (copy to

DOJ) for approval.

II11. EPA HQ will, within 21 days from receipt of a signed
consent decree with supporting documentation/rationale,
act on (approve or disapprove) civil settlements which are
within preapproved terms as initially set forth or as
modified over the course of negotiations.

IV. Simultaneous with submission to EPA HQ, Regions will send a
copy of the consent decree to DOJ to initiate a simultaneous
review. DOJ will have a management target of 21 days from
receipt of a signed consent decree from EPA HQ to act on
(lodge or disapprove) civil settlements which are within
pre-approved terms as initially set forth or modified over
the course of negotiations.

V. DOJ will have a management target of 45 days from the date
of lodging to move a court for entry of a consent decree,
assuming no significant public comment. If 45 days cannot
be met because of significant public comment, DOJ and EPA
will agree on a process and timetable for response.

A flow chart of the proposed time lines is attached to assist

the reader. The procedures set out in this document are intended
solely for the guidance of government personnel. They are not
intended and may not be relied upon to create any rights,
substantive or procedural, enforceable by any party in litigation
with the Onited States. The United States reserves the right

to act at variance with these procedures and to change them at

any time without public notice.

Attachment



PRE-REFERRAL SETTLEMENT NBGOTIATIONS TIME LINE

- >DAY 1869*»
. Full ‘Case |
e 30 Days Litigation 45 days Filed
Pl Rpt. to
}( DOJ_and HQ
S
(
Mini-Lit Camment ol
Report to By HQ and N(
*0BCHM 21 days|{DOJ To 90 days*
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°HQ Prog sl
ofc. I{
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{
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El
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cl Final CD 'uo C.D DOJ
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days|To_HQ/DOJ dlys Resp. days HQ & DOJ ¢hys|to DOJ days|w/cT _|days|ct for
Entrcy
of €D
' >DAY 278

[ 2 X ]
*The Regional Counsel, in consultation with the appropriate Regional Division

Cirector, may invokeé a 30-day extension
to this 90-day period in exceptional cases upon consultation with the appropriate Associate Enforcement Counsel
¢e5]p = Settlement in principle

**These total times do not account for the time it takes to transmit reports or final settlement documents betw:en
offices. The total times also may be extended by 30 days where an extension to the negotiating period is invoked.
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MEMORANDUM

SUBJFCT: Guidance on Certification of Compliance with
Enforcement Agreements

FROM: Thomas L. Adams, or. =—Mwwewa W IBama

Assistant administrator for Enforcement
and Comrpliance Monitoring

TO: Assistant Administrators
Recgionral Administrators
Regional Counsels

I. BACKGROUND

Over the past several years, EPA has initiated record
numbers of civil juadicial and administrative enforcement actions.
The vast majority of such actions have been resolved by judicial
consent decree or administrative consent order.

The terms of many of these settlements reguire the violator
to cerform specific tasks necessary ko return to or demonstrate
compliance, to accomplish specific environmental cleanup or other
remedial steps, and to take prescribed environmentally beneficial
action.

Settlement agreements typically specify that the violator
oerform certain requiread activities ana thereafter report their
accomplishment to EPA. Verification that the reguired activities
have actually been accomplished is an essential element 1in the
overall success of the Agency's enforcement program.

II. PURPOSE

The focus oFf this advisory quidance is on verification of
compliance with settlement agreements which reguite specific
performance to achieve or maintain comoliance with a regulatory
standard. EPA has ongoing responsibility for ensuring that
settling parties are in comnliance with the terms of their
neantiated agreements. To tris end, the Agency may require
thrat a resnonsible official (as that term is Zefined herein)
oersonally attest to the accuracy o! informat:ioan contained 1in
compliance documents made available to EPA pursuant to the
terms 0f a settlement agreement.
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The inspection programs of EPA and other federal regqulatory
‘agencies are based of necessity On the concept that .a limited
number of regulateg facilities will be inspected each year.
Conversely, this means tnat a large number of regulated parties
can operate for extended periods ¢f time without being the
subject of an on-site insvection by EPA statf. tHence, it is
crucial to ensure that all required compliance reports are
recerived trom the regulated facility in a timely manner. 1In
addition--and egually as imoortant--timely review of such
reports must be undertaken by EPA tO ensure that the reports
are adequate under the terms of the settlement agreement.

EPA experience shows that the majority of regulated parties
make qood faith efforts to comoly with their responsibilities
uncer the environmental laws and regulations. Nevertheless, the
Agency must have effective monitoring procedures to detect
ingtances of noncompliance with a settlement agreement. A vital
conponent of these orocedures will be to ensure that the environ-
mental results obtainea in the enforcement action are indeed
achieved and that criminal sanctions, where appropriate, are
available to respond to instances of intentional misrepresentation
or fraud committed by such violators.

EPA will ensure that all responsible officials entering
into settlement aareements with the Agency are held accountable
for their subseguent actions and the actions of any subordinates
responsible for the information contained in compliance reports
submitted to the Agency.

I:I. GUIDANCE

A. Certification by Responsible Corporate Official

The terms of settlement agreements, as wWell as any certifi-
cation language in subsequent reports to the Agency, should
be drafted in a manner to trigger the sanctions of 18 U.S.C.
€1001,_L1/ in the event that false information is knowingly and
willfully submitted to EPA. Submission of such false information

1/ United States Code, Title 18, Section 100l provides:

"Whoever, in any matter within the Jurisdiction
of any department or agency of the United States know-
ingly and willfully falsifies, conceals or covers up
bv trick, scheme, »r device a material fact, ot makes
any false, fictin:cus or fraudulent startemernts oOr
reoresentations, or makas or uses any false writing
or document knowind the same to contain any false,
fictitious or fraudulent statement Or entry, shall be



-3-

mav also expose the defendant(s) in judicial consent decree
falsification incidents to both civil and criminal contempt
proceedings.

This provision of law is a key sanction within the federal
criminal code for discouraging any person trom intentionally
deceivina or misleading the United States government.

1. Signatories to Reports

Settlement aqgreements should specify that all future reports
by the settling party to the Agency, which purport to document
compliance with the terms of any agreement, shall be signed by
a responsible official. The term "responsible official” means
as follows:2/

a. For a corooration: a responsible corporate
otficer., A resoonsible coroorate officer means: (a) A president,
secretary, treasurer or vice-president of the corporation in
charge of a principal business function, Or any other person who
performs similar policy- or decision-making functions for the
corporation, or (b) the manager of one or more manufacturing,
oroduction, or operating facilities employing more than 250
persons or having gross annual sales or expenaitures exceeding
$35 million (in 1987 dollars when the Consumer Price Index was
345.3), if authority to sign documents has been assigned or
delegated to the manager in accordance with corporate procedures.

b. For a partnership or sole oroprietorship: a
general partner or the proprietor, respectively.

2. When to Reguire a Certification Statement

The reguirement for an attestation by a responsible
official is always useful as a matter of sound regulatory
management practice. Such a reguirement is more urgent,

(Note 1, cont'd)

fined not more than $10,000 or imprisoned not more than
five years, or both."

There are four basic elements to a Section 1001 offense: (1) a
statement; (2) falsity; (3) the talse statement be made "know-
inaly and willfullv"; and (4) the false statement be made in a
"matter within the jurisaiction of any department or agency of
the United States”. United States v. Marchisio, 344 F.2d 653,
666 (24 Cir. 1965).

_2/ For NPDFS matters, the definitinns of "responsible official”
and "certification"”, as set forth 1n 40 CFR §122.22, may be used
as alternative languaae to this quidance.
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however, where & regulated party has a history of noncompliance
or where prior violations place one's veracity into gquestion. 3/

3. Terms of a Certification 3tatement

An example of an appropriate certification statement for
inclusion in reports submittea to the Agency by regulated parties
who are sSignatory to a settlement agreement is as follows:

"I certify that tne information c¢ontained
in or accompanvina this (submission) (document)
is true, :.curate, and complete.

"AS to (the) (%hose) identified portion(s)
of this (submission) (document) for which I
cannot personally verify (its) (their) truth
and accuracy, I certify as the company official
having supervisory responsibility for the
person(s) who, acting under my direct instructions,
made the verification, tha" -his information is
true, accurate, and comple::."_% :

B. Documentation to Verify Compliance

Typical settlement agreements regquire specific steps to
pe undertaken by the violator. As EPA stat{ members engage in
settlement negotiations and the drafting of settlement documents,
they should identify that documentation which constitutes the

_3/ While personal liability is desirable to promote compliance,
it should be noted that corporations may be convicted under 18
U.S.C. §1001 as well. A corporation may be held criminally
responsible for the criminal acts ot its employees, even if the
actions of the employees were against corporate policy or express
instructions. See U.S. v. Automated Medical Laboratories, 770
F.2d4 339 (4th Cir. 1985); U.S. v. Richmond, 700 F.2d 1183 (8th
Cir. 1983). Moreover, hoth a corporation and its agents may

be convicted for the same offense. See U.S. v. Basic Construc-
tion Co., 711 F.2d 570 (4th Cir. 1983).

_4/ 1t is inevitable that in negotiating consent aqreements,
counsel tor respondents will Seek to i1nsert lancuage in tne
certification statement as to the truth of the subtmissiors to be
to the "pest information” or to tne "fullest understanging” of
"belief" of the certifier. Such gualifiers should not be
incoroorated, since tne provisions of 18 J.5.J. §1001 provice
for orosecution for makina false statements knowingly and
willtully--not for formina erroneous bdeliets, etc.
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most usetul evidence that the action reguired has actually been
“undertaken. The most useful evidence would be that information

or aocumentation that best and most easily allows the Agency

to verify compliance with the terms (including milestones) of

a settlement agreement. Ixamples of gocumentation toO substantiate
compliance include, but are not limited to, invoices, work

orders, disposal records, and receipts or manifests.

Attachment A is 3 suagested type of checklist that can be
developed tor use within each program area._i/ The checklist
includes examples ot specific documentary evidence which can be
required to substantiate that prescribed actions have, in fact,
been undertaken.

IV. SUMMARY

This quidance is to orovide assistance to EPA employees
who negotiate and dratt settlement documents. It is appropriate
when circumstances so dictate that such documents contain
sufficient certification language for ensuring, to the maximum
extent possible, that all reports made to EPA, pursuant to the
terms Oof any settlement agreement, are true, accurate, and
complete, and that such reports are attested to by a responsible
official.

The Agency must incorporate within its overall regulatory
framework all reasonable means for assuring compliance by the
regulated community. The inclusion of compliance certification
language, supported by orecise documentation regquirements, in
negotiated settlement agreements may, in appropriate instances,
mean the qgifference between full compliance with both the
letter and the spirit of the law, and something less than full
compliance. 1In the case of the latter, the violating party
is then subject to the sanctions of the federal criminal code.

Attachment A

_S5/ EPA or a State may be unable to confirm the accuracy of
Certifications for an extended perioa of time. Therefore,

it is suagested that, whenever certification by a respondent/
defendant is ceaquired, the order/decree provide that "back-~up"
documentation--such as laboratory notes and materials ot the
tvoes listed in the examples in the text above--be retained for
an appropriate period of time, such as three years. See, :OT
example, the 3 year retention time in 40 CFR §122.41(3)(2).



MEANS OF CERTIFYING COMPLIANCE

WITH CONSENT AGREEMENTS
(Fxamples)

| Action Required By Violator's uificial | Documents Accompanying |

| Consent Aqgreement Certifies That: | Certification: |

| I

I *purchase pollution control *Bquipment purchased | *Invoice

| equipment . |

| . |

I*Installation *pquipment installed and tested |*Invoice for woark with phot ograph
!

{ *Onaoina operat ion and main-
1 t enance

|

| *Meet discharge levels
|

|

|*rabeled transformers
|

{*Do risk study

|

| *Hire employees

§

suse complying coatings

*Train employees (e.q., work
practices) -

*Get up environmental auditing
L I k.

AECER ST IS -
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s e
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*Operating as required

*pischarge levels have been met

srransformers have been labeled
*Study has been completed

*Employees have been hired

*yerifying complying coatings
are used

*Employee training has been
campleted

tnit has been established
tOrientation and instruction
completed

s i <. . e SRS I IS ke Sme S Gl S NS N S I S GE—— G D e T U M S . T S S P s (— —

|*Continuous monitoring tape
|*Periodic sample results
|*Maintenance of records

|

| *Cont inuous monitoring tapes
|*Periodic sample results

|

| *Photographs

|

}*Study report and recommendations
|

| *Personnel records

|*Position descriptions

|*Entry on duty dates

|*Salary data

*Documents to verify VOC content

*Educational materials and record
of employee attendance at
training session

*Same as above re: personnel
*Charter of audit group

——

|
|
!

{cx on next paqge)

ATTACHMENT A



{continued trom previous page)
i

MEANS OF CERTIFYING COMPLIANCE
. WITH CONSENT AGREEMENTS
(Examples)

T

Action Required By

violator'’s Official
Certifies That:

Documents Accompanying
Certification:

|
|
S
- | *Dispose of PCBs
|
|
| *Replace PCB transformers

| *Reaister pesticide certifi-

|  cation of applicator

|

| *Remove c. lled product fram
the market

v 'Q‘gg_sent ' A_qreement

-

sComply with asbestos removal
and disposal requlations

*MONnitor waste stream
*Sludae removal
*conduct aqroundwater monitoring

|
|
|
|
{
|
|
|
|
|
|
!
|
I
|
|
|
|
|
J*collect and analyze soil
| samp)es
|
| *Remows: contaminated soils and
dismnse of in compliance
__with HCRA

*Applicator certification has
been accomplished

*Removal has been accomplished.

*Compliance with asbestos removal
and disposal requlations on
a job-by-job basis

*Waste stream has been properly
monitored

*Sludge removed by milestone
deadline

*Groundwater monitoring accom-
plished in appropriate mannetr

|
|
|
|
|
|
|
|
{
|
|
|
|
|
|
|
|
.'
|*soil samples collected and
} analyzed in specified manner
|
*Contaminated soils removed and
disposed of in compliance .
with RCRA

*Copies of manifests

lation receipts -

*Copies of certificates

|
|
|
|
{
|*Copies of purchase and instal-
|
|
{
|
|
|

*Copies of correspondance with
| customers and documentation
| of removal

| *Copies of customer lists for
| independent verification by
| EPA and states

f

*List of locations of all johs

*Discharge Monitoring Report
*Copies of invoices on sludge
| removal

*2/A (quality analysis) tests;
certification by laboratory

|*Same as above

|

|

*Copies of contract documents
and manifests




