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UNITED STATES ENVlRONMENTAL PROTECTION AGENCY e
WASHINGTON D.C. 20460 AR

OFFICE OF .
ENFORCEMENT AND
COMPLIANCE MONITORING . -

MEMORANDUM o C : : ; *

SUBJECT: Water Enforcement/Compllance Gu1dance Manual——

@ Compendium of_Operatlve Pollc1esAla.
FROM:-. /(iirtney M. Pried ‘fa*;»_, o

Assistant Admlnistrator forvEnforcement ;y?_f"
* and Compllance- - o

, .
/kzvﬂick E. Ravan.
. sistant Admi

TO: " Regional Counsels , : ce
' © Regional Water: Management D1v1510n DLEectors
. Director, -Office. ofAWater Enforcement angd” Bermlts
Associate Enforcement ‘Counsel: for Water Enforcement
Director, National Enforcement Investlgatlon*Center
Assistant Admlnlstrator for Pollcy,.Plannlng B
and -Evaluation- = .. e
General. Counsel -

.

As a part of our effort to. produce guldance manuals,for _
personnel involved. in.case. developmeﬁt activities for,tne»Unitegj
States Environmental Protection.Agerncy, we are transmigtding.to:
you the Compendium of: Operatlve Water’Enforcement Polunles. -
The Compendium contains’ currentily" effective enforcement p011c1esF
and guidance as well as procedures governimg certain. agpects: )
of the day-to-day operation of legal and technical compllance‘

and enforcement act1v1t1es. . Lo ST ;,. R xemg

‘: -
-

While the Compendlum is up—to-date, we . have ﬁoteg thereln
that some policies are under'rev1ew ‘and have provided qualifl-
cations for other policies. ‘As: new;pollcles are formulated °
and new guidance is 1ssued,'we w1ll also inform you of any
changes. R ;
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We intend to update the Compendium periodically and welcome
comments on it or on policy issues which might be addressed 1n
the future. Questions or comments on the contents of the
Compendium can be addressed to Allen Danzig, of the Office of
Legal and Enforcement Policy (FTS-426-7503, Mail Stop LE-130a).

Attachments

cc: Regional Administrators (w/o attachment)
Regional Enforcement Contacts (w/o attachment)
Chief, Enforcement Section, Lands and Natural Resources
Division, DOJ (w/o attachment)
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This compendium contains the following Water Compllance/Enforcement

related policies and guidance currently in effect.

TITLE OF DOCUMENT

DATE' OF DOCUMENT

General Guidance

Guidelines for the Issuing of
Administrative Compliance Orders
Pursuant to Title III, Section
309(a)(3) and (a)(4) of the Federal
Water Pollution Control Act, as amended
(33 U.S.C. 1319 (a)(3) and (a)(4).

Computation of Economic Benefit of
Delayed Compliance Under Civil
Penalty Policy

Statements by Agency Personnel
Purporting to Sanction Source
Actions Which are Inconsistent
with Statutory Requirements

Civil Penalty Policy

Neutral Inspection Plan for the
NPDES Program

Direct Referral

Municipal and Pretreatment Enforcement

POTW Compliance with NPDES
Permit Effluent Limitations

Coordination Between Regional
Enforcement and Water Programs
Personnel in Implementing

the National Pretreatment
Program

April 18, 1975

Septeﬁber 27, 1978

May 28, 1980

July 8, 1980

February 17, 1981

October 17, 1983

January 5, 1977

November 29, 1978



Municipal Management .
System, (Appendix E Only)

Pretreatment Compliance
Strategy (Short Term)

National Municipal Policy

FY 84 Pretreatment Enforcement
Activities

Section 311 Enforcement

0il Spill Enforcement

L 2
Civil Penalties Collected for Violations
of 40 CFR Part 112-Transmittal to USCG
Districts of Deposit in Revolving Fund

. Account .

Spill Prevention Control and
Countermeasure (SPCC) Plan Program

Section 404 Enforcement

Letter From Attorney General
to Secretary of the Army
regarding Section 404 of the
Clean Water Act

S0lid Waste Discharges under
Consolidated Permit Regulations:
Procedures Pending Corps of
Engineers Agreement with Changed
Definition of Fill Material

Enforcement of Section 404 of the
Clean Water Act

NPDES Permitting

Permits Division Policy Book - Contents

NPDES Permits Authorization
to Discharge

State Regulation of Federal
Facilities Under the Federal
Water Pollution Control Act
Amendments of 1977 (Clean
Water Act) -- POLICY GUIDANCE
MEMORANDUM

Confidentiality of NPDES
Permit Applications

March, 1980
October 28, 1983
January 30, 1984

April 13, 1984

January 8, 1974

December 24, 1974 -

April 23, 1975

September 5, 1979

August 18, 1980

November 25, 1980
June 23, 1982

April 28, 1976

March 10, 1978

April 6, 1978
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Certification and Permitting
of Dischargers Located on
Waters Forming Boundaries
Between States

Use of Biomonitoring in the
NPDES Program

Inclusion of Compliance Schedules in
Second Round Permits and
Newly Issued Permits

Incorporation of Pretreatment Program
Development Compliance Schedules
Into POTW NPDES Permits

Policy for the Second Round Issuance
of NPDES Industrial Permits

‘Continuance of NPDES
General Permits Under the APA

Policy for the Development of Water
Quality-Based Permit Limitations for
Toxic Pollutants

NPDES Hearings

Ex Parte Contacts 1in NPDES
Adjudicatory Hearing Decisions

NPDES Evidentiary Hearing
Management Program

Drinking Water Enforcement

Regional Guidance - Emergency
Action on Water Supply Hazards

Safe Drinking Water Act Public
Water System Settlements-
Interim Guidance

Public Water Systems Compliance
Policy

Water Supply Guidance on
Expired Exemptions

Draft Enforcement Guidance
Regarding Public Water Systems
in States Which Have Primary
Enforcement Responsibility

April 19, 1978

January 11, 1979

January 19, 1979
January 28, 1980

June 2, 1982
January 16, 1984

February 3, 1984

June 16, 1978.

October 3, 1980

December 28, 1976

November 17, 1983

January 18, 1984
January 31, 1984

April 10, 1984



General Guidanece



General Guidance
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XNj77 7 UNITED STATES EMVIROMMEN AL PRCTECUICH ACENGY
>

e WASHINGTCM, °.C. 202460
R0
April 18, 19375
l O FICE OF KL TGRG ENT
MEMORANDUM
To: Regional Enforcement Directors
Frcom: Acting Deputy assistant Administrator for

Water Enforcement

-

Subject: Guidelines for the Issuing of Administrative '
: Compliance Orders Pursuant to Title III, Section
309(a) (3) and (a) (4) of the Federal Wate

r
Pollution Control Act, as amended (33 U.S.C.
1319¢(a) {3) and (a) (4))

Attached are guidelines for the use of Section
309(a) (3) Administrative Orders in the enforcement process.

Thesec requirements and recdmmendations ara the resuis
of a lieadguarters' review of the Section 309 Findings and
Orders issued by the various regions.

| :

In line with EPA policy for even-randed natilonal
entorcement of the Federal Water Polluticn Contronl azc,
as amended, adherence with these guidelines should vesult
in more general uniformity in the use, preparation and
processing of this wvaluable enforcement tocol.

If you have any questions or comments, please contact

S. I. Olson, (202) 755-0994.

3 “\ -

T, il

. v a
J. Brian Mollov /

Attachment



Section 309 (a) (3) Adminlistrative Orders

. veriue, Ty, DoCRDr NUMERL D UREAGELE CARAGEART

Using lecal-zize rapcyr, the following format anouid 1o Sollewcd Lo
the venue, titls, docket identification and preozmble paragraph

UNITED STATES
ENVIROUHMENTAL PROTECTICH AGELCY
REGICH XI
"IN THE MATTZR OF DOCKEZT D, 4I-75-C6
DCE-RCE CHENICAL CClHPALIY

PROCEZDINGS UHDER SECTICH FINDINGS GF YICLATICH

309(a) (3) and. (a) (4),. FEDERAL WATER AND
POLLUTICN CONTROL ACT, AS AMENDED QRDER FOR COMPLIAICE

(33 U.S.C. Sections 1319(a)(3) and
{a) (4) in re WEDES PERMIT NO.

"The following FINDIINGS are made and OFDIR issued pursuant to the

aurhority vested in the Administrator of the EZnvironmental Protectien
: | ) .
\gency by the above refersnced statute (hexreinafter the Act) and oy hin
i )

duly delegated to the Recional 2<ministraters of said Acency.

Venue and Title . ) r s

.

The Region identification is added to the venue to establish the
specific venue of the issuing authority. Also, unless the full address
of the Region is given under the Regional Administrator's sicnature to
the Qrder or on the blueback coveér (which 1s to be preferred), it weould
be helpful to add it to the venue here.

The offender is nct designatad in the title as "PERMITTEE" or other-
wise. Although not necessarily cbjectionable such designaticn, whers
.appropriate, isg not required. liowever, the designation of "DEFEIDANTY
definitely would be inappropriate and should not be used.



TOo icentify the proceueding, = vithior

.han the use of the NEIILS aumcer {(which ormat a%t all
shouls more lcogically ze reforrsed to undel 2ciingn iZgntiflcarcicn
in the title). Tnhe docket number above fias the Qrdar as haing
the 6th Order issued in 1975 in Region XI and sheuld be sufficicat,

assuming that an Administrative Order dechet is kept separate from any
other docket for such mastters as adjudicatory hearings. If a scrmon
"docket is kept (which weuld appear inadviseble) %then a prafix zheou

afy ic
be added to the docket number taus: "XI-A0-75-0d" (Underlining supplicd).

Preamtle Paragrach

The preamble paragraph is imgortant not only tn establisn th
Aéministrator's authority to issue the Order but also to wstabli

delegation of authority to the Regional Administrator. I e Hogicnal

Administrator re-delegates his authcrity o the Tirectcr of the Fagienal

Enforcement Division under ZPA Order 1260.G -(Sept. 14, 1972), this re-

delegatinn should alsc be alleged here or in the preastle tc the Crder

portion of the Findings and OrZer. It spould be notned that there 15 .no
al

authoricy to re-dalegate this authority to anycne e .
is alleged here, the paragra n snould be amendad Dy acding:

. "which autno*L“y has been duly delegated by the Zegional
|

Administrator cf Region XI to the (undersigned) Diractor, EZnfcrcement

Livisiocn, Region XI".
1
"An Administrative Order can be signred by a duly authorized Acting
Regional Director. HCwever, it should never ke sicned Rv aryene
"for" the Regicnal Director.

FINDINUGS Of VIOLATICH

Most of the Findings and Orcders reviewed contain acdeguatc allecations
as to specific gpermit (or statutory or regulaticn) reguirements wviolatad
and the svecific nature of the violations. However, in scome cases it is
difficult to determine frcm the face of a given set of Tindinrs whethev
the Order was necessary, timely, and the remedy was approurijate or whethor
the terms of the Order appcar too savere or too lhnient. The Findings and
Order should he able to stand by iltself withouk raference to exbtrancous
facts. Scme of the Findings examined speak to ail the pertinent facts and
law much as a complaint in a civil acticn. 1In scme instance=, it ic nescgsar



to know fachs not al , alzhougn they may e infarraed, | elerring
Lo background and coczhner data not explicitly spellaed cun in the shlromens
“itgelf. With xzhesc cbserva:ions in mind the following ruauizamonts or
reccnmendations are nade wich respect Lo the spacilic facts Lo Te allzged

u e
"in the Findings of Violation:

-

Allegascion as to Legal Status cf Pexsittce

It is sound legal practice as a practnica
range legal standpoint to spell out the s

permit¥ee (corporatien, par.ne-ahip, nan
‘paragraph of the Findings in order %o estab
designated for serwvice by section 30%(a) (4).

(4]
(o]
— 0
g
54

“hile cbjections tc personal jurisdiction_may not often s raised,
it would be gmod jpractice to make as positive a racord as venuilble from
the Findings and Order and the Return of Service or other file recond
such as a copy of a letter of transmittal, wizh reoturn }cceipt ttached,
that sufiicient service has begn made 1 LR This

practice weculd seem particularly advisa
few excepticons, the Regicns have keen
(For further cemment on this practics

Statutory Authority

Recite statutory authority under which permit was qgraated, to whom
{adding "hereinafter the COMPANY" or '"the MUNICIPALITY"), 1/ t i
and thne permit numker. In the case of zuch pre=permit viclaticns as
failure to apply for a permit, the pertinent authorzity under which the
issuing of an Order is authorized should be statad.

The date the permit was issued is importart in th:t Lr shows haw leong
the violater has been on notice as to what he was reguired to do under the
permit.

1/ Whers COUPANY is refervad to hereinaftexr, read MUNICIPALITY, if a
municipal corzoration is the suibject of the actzicn.



IIZ

Dermis 2r Tthey Urovinleons Yiclatod

, « In this paragrzph detall the specific terms of the permit, regulation
or statute involved. :

This recital shoulé nzt only ell out what was'tc Le done Lub whon
it was to ne dcne to avoid, i:Z poss-a e, the nead for cutside *ﬂfe*ﬂ“*ﬂ or
for attachment of the permit on other veoluminous na:::;al
Iv
- Specific Violaticrs
Allece specific viclations. If mcre than cne wiolaticn is inveolved,
use a nunbered paragravh or a lettered sukparagrarh for sach ailegecw violatlicr

Pecuzsts for Cempliance

.

R

Recite specific » ﬂ“ests to the COUFANY for information, reports,

delayed timetables or whatever is reguired. .
; L

This can he done Ly cataloguing the lettars, telephions calls
made in an aL.gmot'to secure voluntary cemzliance or Ly stating &
repeated attempts were made "as wmore fully sef out in the log at
hereto as "Attachment A", and then acttaching such a leg and incl
by reference. (See Attachrment A for example of apgprepriate allegaticns
and sampie log.) ’

VI .

Cenortuanity for Prior Consultation

- (SEZCTION 308 VICLATIOCNZ OulY}
Section 303(a) (d4) requires that whera a violation of sachtion 303 is
alleged, the Crder shall not take eifect until the person tz wheow it

" .

is issuved has had an opportunity to confar with the "Administratcr”
(or his duly auchorized represcntative) concerning thc alloyed
violatien. An allegaties is essertial that such persan has had this
reasonable epportunity to co confer, that he did not do so or, that
£ he did, an acgreement for timely compliance could nar bhe raached.
bb-;use SLf iiwe urgency of the time factar, or if it appears that an

Y e
-~



attempt for such a confcrence woul% not be fruitful, than thins allegation
can be omitted and the Qrinr lssued forthwith with a
it shall no% start to run un:;l tho CCHDPALY haz bLicen
Lo conzar, (Zec discussicn under "ZfZective Pate oI

e P ) ISR R IR S T T
THUEZ QORIDZIE 7OR CCUDPLINICE

The format for the Order shculd be as follows:

ORZEZIR

"Based on the foreagoing FINDINGE
in the Administracor, Envircnmental Pr
Le
AN
4

(a) (3) of the Ackt, and by him delesga
Regional Acdministratcr re-delegates €
Director, add after “of the Act" - "ané vy hinm del
Administrator, which authority has been duly rs-del
uncersigned”), {£'1is herechy crdzred:”

Where the delegation ené re-delegation, if any, has been recited
in the preamkle to the Findinegs (surra), cnly the underlined gorction
peed be used.

Terms of the QOrder

The terms of the Order nced only state what the viole i3 unocifi-
cally ordered to do, thus:

1. That the Consolidated Chemical Company shall within
days from the effective date of this Orxder furnish (cr,

complete ané submit) to the undersigned (or, if scmeone else
is designated, "to Mr. Edward Johnscn, Enforcement Division,
Environmental Erotcction Agency, Region I, Focm S001l, Cld
Natibnai Bank Building, 1414 Main Street, Browstgrville,
Centralia, 11101 (353) 123-4567"), the July 197_ Report ... a
revised schecdule .... a certificaticn that the alleged dis-

charge viclation has ceased .... or whatever corrective action



may e vequired.
2,3,4....that within days {izom the offective lata of

acticns are recuirezd).

,..
N
"~
[A]

—

S That the CCHZANY shall immecdietely (or within d.

-

notify the Agency reprasentative designated above in wriring that

actions hereinbefore required nhavs seen taken.

It is important that a time frzme he specified bLoth for the
taking of the necassary acticn and fer the repariing to tae Fngion
of its accomplishment. This additicnal requirement is emphanized
bacause it has kzen rnoted that in many Crfers issued, particular
actions have kezn ordered to be taken "and the Regien advised that the
acticn has been dcne”, but that no date is.specificd for the repcort of
compliance (cor fAen-cempliance) to te in the hands cf an agn*o:r;a:e
Agency officizal. -

-

the

Where section 3C8 i3 not involved, tne ORDER can meraly racitce that:

"this QFDER shall become effective upcon its receipt

-

(service nurcn) said CCoipany.”

Where an opporcunity for confarence before tha ORLEIR cen baocome

effective is reguired by secticn 308 and this was not done prigr to tha:

issuing of the OPDER, 2/ the last paragraph should recad:
"That the CCHMPANY shall have the opportunity, for a gericod
of ( ) days from receipt of this ORCEXR, to confer with the

following designateé Agency representative: George F. Smith,

Assistant Director, Enforcoement Divisioa, Laviremmental I'rotectio

Agency, Room SQl3, Pegion X1, Gld National BDank Dullding, 1114

2/ See discussion supra at Finding VI (Cpportunity For Prior Consultatien).




period for consult COMPANY

days Ffrom and after said effective date

zitutTe ccmplieance,

a8
=

sukmitted by th
‘the designated ngency xzepressntactive pricr Lo
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provides that service of anvy CQudoar Lu:sner!l cned s

By personal servioao; that when the Order s Louied
v of suc oprearriate
hhat cosl 2 Statz
oZZIuUrs a Zuaohasis

o made. In

-In only a few of the Crders raviewed was perscnal serv
mest instances service was nade by certified mail, res
0f a copy of the Findings and OQrder coverad Ly a lette

Y L mnizhel. n
the problem of whether perzonal cervice of 309(a) Orders means <hat an
Order must actually be del:ivered zy hand, the Assistant administratcer for
Enforcement and Genzrzl Counsel, in his memorandum of Harch 297, 1274,

{(supra) states:

"The answer 1z that wheraever pessikle Qrders shoulld be
delivered in perscn. This can be done by ZPA pcr:onnnl felnral
marsnals, professicnal process servers, or other arproiriat
government ‘reoresentatives. Service in nand can ve & ug
vway of getting the pergitise's attention to the problem and 1
clearly preferable. Particularly lﬂ‘th4s day of gas shortac

however, service by Haxd may R
than let Orders awalt perscral delive:v 'cr weelis, it is better
to mail them re"vatered mail
11

v

"Perscnal sexvice" py mail by
so leng as actual delil ivery can be proven,

prohably acceprtanle. ‘Tt sheould cnly So used, heoweover, wiero
deiivery by hand is impracticanle. Con't forget that copion of
the Order should be served cn agprosriate ccrporate offizials.”

The important cenzideration 15 £o insure that the oppesitie yarzsy
receives duc notice. In casas whers service bv ceortified mall iz usea
there usually will be no real croblem as long as the actnal servica on
& prcper par*y can be preved. %We note that in quite a feow cases of

ol
service by mail, the person acdressed 1s not given a2 title or any indi-
~cation of record that he is a proper perscn to be served. Tie addrestce
should be addressed by his =itle as vice- )residen;, gencral nanagner,
Plant A, or whatever, to indicate as clearly as possible his cligibilic
for service.



In the case of corparations, time and —xpense o toersonal worviee
Jean usually be reduead sharply by making oo svice on the corporar fon

egistered agent. Recistered agents for fovelign ceorporations aya anu.l
Slocacsd in the SCJPﬂ Can' : all e oan LEA

oenly a few dollars. In the ¢ the same situaticn
often also exists. Zeracnal L alro has tie

The use of legal rather than 1

back at least cn the primary ccpy o

- not necessary, tend to impress the

of the action being taken. (See 2%
the back of the blue cover.)

As in court actions the original crier should b retk prlacod
in a permenent file with the Docket Clerk, with the affidavit or cortilicaze
of service atztached. If service is made by certifiod mail, :z carvbaon cnrvy
Qf the letter of framsmitztal, togsther wizh the Post Cffice mailing recelpt
i led- te the front of

ol e
and the rgturn receipc, when returned, should ke
the original Crder, just as a r2

- _., . - N e LT
FCLLOW=-U2 ALD FILE CLT3ILG

As gcod houfe* cnilg
fcandpo-at of possible rof
or court ac:icng, it i :
minimum, 2 clesing remo, tO
of the matter.

- — . - v~ - — - T A e W e R e wm G m T T W e T M T R WA e A R e MR e TR Wb s b T S T A AR R . R e B A e

1% ~

*inen service is made Ly the U.3. Harshall, he will fernish his own
Return Service form. '



ALLESATION OF ATUFNYUS W0 SLOURE THior A o (¢

"That, pursvaat to the stove-relizrenced secllenn ol Lhe At e
hOMPANY was inforned by letter dazad Da2cember 7, L3973, ouf =he intentica
of Agency reerescatazives to wislt ios said vlaad (0 conncctinn with she
deveicp;ent of effluen& limitacion guidelines andvstAudu:ds for the irvea
and steel manufacturing poiat source categocry. laformativa was reauested
concerniag the planc's seamless tube, 1l inch bar mill und cod mill
operation in said letter and agsin in mova defail ia diszusszions of
requirement§ for completing the piant Visit Log sugplied by Agenzy
representatives at the time of the visit to the plaat cn Decembar 10-12:

1973. Despite repeated wrizten and telephenic requests, as rmure fully set
out in the Log attached herete as Exhibit A and made a part haraof by

reference, the COUPAIN, in violation of seclicn 333 ofF zhe Acl, has act

supplied the requested lafcermaczica.”
i .
LOG sauilLz '
12/4/73 Telcen: ELD - E.F. Jones out; recurned call 12/5
[ ]

12/7/74 308 Letter AC - E.F. Joaes

12/16- Plant Visit: Have some data - hold off 10 days

4/23/74 Telcon: ELD - T.C. FYollow-n»n roquests for inforsmation
‘ from A & D Co.

4/24/75 Teleon: ELL = T.C. 1o advisa Lt ger adida’l dati b
phaca rom A & 8 Ca,

4/26/7%6 Telcon: ELD - T.C. A & b Co. supposed ta bave iniled
1

5/6/7% T.C. - ELD o letcer ar further toleen from A 4 B Co.

PR DN VRN AR N
Loilevsibiidiene gt
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UNTTED STAT
ENVIROSMUEGTAL PROTECTION AGENCY

IN THE MATTER OF
CONSOLIDATED STEZL CORFORATLION Affidavie of Scrvice

Procecdings Under Section 309(a)(3)

and (a)(4), Federal Water Pollution

Control Act, as amended (33 U.S.C. )
Section 1319(a)(3) and (a)(4))

‘STATG OF ILLINQIS
COUNTY OF CCOK

w
v

, beding firsc duly swoern deposes and saes
that on ~_+y 187_, at 9400 West Madison Avenue, Chicano, liliaois,
e served the annexed Finding of Violation and Qrder Cor Cowpliance,
issued _ ___ __, 197_, by Allan Johnson, Assistant Administratovc for-
Enforcement, Eavircnmental Protececion Agency, Washington, D.G., in the
cbove entitlced matter on thie Cousclidated Stecl Corporation hy handing
to and leaving a true covy thercof with (Danicl H. Swmith., Presid
Consolidated Stcel Corporation) or ( _ chela
of said Censolidated Steel Cornoraticn, he/siie being a person o {ull
age representing himsali/hersell to be au autherized of ficer/caplover
of said Consolidated Steel Covporacion to accupt service of process. )™

[H R

Subscribed and sworn to before me, a Notary Public aund for che
County of Cook, State of Tllinois, this day of , 197

#Scrve Presidont of Compaoy, 1f pessible: 1if not serve on bost responsibloe
person available and use aluornative designation oo, Jonn Dee, Cix
Ceneral Oflice Managevr (or Richard Roe, Vice Vresident for Operaticies)

he being, .etc."

ATTACHMENT (-1




UNLTED STATES
EXNVIROMNAESTAL PROTHCTTOMN AGEHCY

IN THE MATTIR GF
CONHSOLINATED STEEL CORPURATIUN ALflidavie of Service

Proceedings Under Section 309(a)(3)
and (a)(4), Federal Water Pollution
Control Act, as awended.(33 U.S.C.
Section 1319(a)(3) and (a)(s&))

STATE OF LLLI:OIS
COUNTY OF COOK S5

. being firsz dulyv sworn deposes and savs that oun

_ ___, 197_, at Suite 401, 918 Sixztcentch Screet, M.W.. <Chicano,
Illinois, he served the annexad Finding ¢ Vielatien and Order for
Compliance issued ___ _ , 197, ULy _, Assistaat
Administrator for EnTorcement, Environmental Protection Apency, Washington,
D.C., in the above entitled watter, personally on Consolidated Stecld
Corporation bv aanding to and leaving a true copy thereol with Georzo

C. Jones, Senior Process QOfficer, C D Curpovatien said € & Corporacion
being the agent duly designated and registerad by Consolidated Steal |

(a curporaticn) to receive such service in the Scate of
Illinois. . !

Subscribed and sworn to before me, a Notary Public and fer the
County of Cook, State of Illlinois,this day of , 197 .




' U2 § UNITED STATES ENVIRONMEN FALL #ROTECTION ALHCY
NV

4L oot WASHINGTON, ".C. . 2.046-‘.)
: Lo T OFFICE OF ENFCPCELNT
- irf':‘ﬂ
MEMORANDUY Tk
Rt 4 ~§ 4,
A A
», .
TO: The Record - e ,
T )
FROM: Director, Enforcement Division - ¢ :
SUBJECT: Scction 309 Order Issued to Consnlidated Stecl ) .

Corporation to Produce Section J08.Data

On April 7, 1975, at 4:30 P.M., I L‘g’.cui‘/uld a-telepbone eatl Crem
Mr. John Schunidt, an attorney for the Cg¢.solidated Steck Corparation.
lie was calling concerning the subject Ciier that we had scrved on
Consolidated on Monday April 2, 1973. ‘“*lr. Schmidt indicated that
he did not know what the problem was and whi the Corpocation had
failed to provide the data before receipt ofrour Order, but he indicated
that the data had becn compiled and would bl transmiczad.as required
by the Order. He was interescted in knowing %F theve was any furcher
correspaondence necessaryv or forthcoming conceraing this Order. 1
indicated that therc was no further corvespoadence neeecusary, and that
production of the data by April 11, 1973, would be complete complianacea
with the Order. !

No further actieon at this time.

Thomas Swift

April e, 1975 Effluent Guidelines Division advised by telephone that
requicred daca had been received and was in order.
File closed. T.S.S.




COMPUTATION OF ECONOMIC BENEFIT OF DELAYED

COMPLIANCE UNDER CIVIL PENALTY POLICY

Note: This policy is based on the old Civil Penalty Policy of
April 11, 1978. EPA approved a new Civil Penalty Policy on
February 16, 1984, However, the "Economic Benefit"” Policy remains
effective until EPA develops a medium specific, water penalty

policy.
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| UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
' WASHINGTON, D.C. 20460
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- September 27, 1978

OFFICE OF ENFORCEMENT

MEMORANDUM

TO: Regional Administrators
Regional Enforcement Directors

FROM: Assistant Administrator for Enforcement

SUBJECT: Cbmputation of Economic Benefit of Delayed

Compliance Under Civil Penalty Policy
- .

A principal objective of the EPA Civil Penalty Policy
(described in my memorandum of April 11, 1978, entitled
"Civil Penalty Policy--Certain Air and Water Act Violators")
is the recovery of the economic benefit that a source enjoys
by postponing pollution control expenditures. The technical
support document attached hereto describes the method for
measuring that benefit.

The measurement of economic benefit of delayed com-
pliance was described in a general manner in earlier guidance.
It was also reviewed in greater detail in regional seminars
held earlier this year. The method of measuring economic
benefit described in the attached technical suppcrt document
differs from that earlier guidance only in that it now
recognizes that some sources may have financial structures
that include preferred stock as well as common stock and
long-term debt. Accordingly, for sources that have issued
preferred stock, the method requires certain information
regarding such stock that was not previously required.

To facilitate its use, the method described in the
attachment to the memorandum has been reduced to a set of
mathematical formulae; even the formulae, however, involve
fairly lengthy calculations. To simplify these calculations,
EPA has developed a computer program that is available to
state and federal enforcement officials. Subsequent
guidance will describe the computer program and its usage.

Marvin B. Durning

Attachment
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I. Introduction

The decision to install pollution contrcl equipment
necessitates an initial capital investment as well as a long
term commitment to the payment of operation and maintenance
expenses. While such a decision will lead to improved
environmental quality, it ddes not necessarily yield any
direct economic benefit to the source. If financial resources
were not used to implement the source's decision to install
pollution control equipment, they presumably would be invested
in activities which would be economically beneficial to the
source. Thus, from a strictly economic point of view, it is
usually in a source's best interest to delay the commitment
of funds for pollution control equipment.

* The EPA Civil Penalty Policy is designed to eliminate
this incentive to avoid or delay compliance; and this
technical support document is designed to describe in

. greater detail the concept of economic benefit of delayed
compliance, to provide an exact method for calculating that
benefit, and to provide additional information that may be
helpful in making such calculations.

The method described in this document should be used in
most instances to calculate the economic beneifit of delayed
compliance. It is recognized, however, that there may be
unusual circumstances in which a different method of measur-
ing economic benefit may be appropriate. The acceptability
" of any such alternative method will have to be determlned on
a case-by-case basis.

II. Explanation of the Two Components of Economic Benefit
of Delaved Compliance :

‘The economic benefit of delayed compliance has two
components: (1) the returns which can be earned on capital
that should have been invested in the polluticn control
equipment whose purchase was delayed (or that was saved by
not having to pay interest on capital that would have been
borrowed) , and (2) the operating and maintenance costs
avoided as a result of not having installed the equipment.
The first component arises because owners of noncomplying
sources have the opportunity to either invest their funds in
projects other than pollution control equipmen* (and



that, unlike such equipment, would yield a monetary return)
or to avoid paying interest on capital that would have been
borrowed.

The second component of benefit of delayed compliance
is based on the operating and maintenance casts which would
have been incurred 1f the pollution control equipment had
been installed. These include the costs of labor, raw
materials, energy and any other expenditures directly
associated with the operation of the pollution control
equipment. Delaying compliance allows these expenditures to
be avoided altogether. Therefore, the noncomplying firm
benefits by retaining these funds which should have been
spent in order to achieve compliance (and, additionally, by
investing these funds in income producing ways).

The two components of economic benefit can be quanti-
fied using generally accepted economic and financial
principles and estimates of a number. of parameters.

An explanation of these parameters and their relation-
ship to the calculation of the economic benefit of delayed
compliance follows.

I1I. Determining the Amount of the Benefit of Delaved
Compliance

The direct costs associated with installing pollution
control equipment are the original purchase cost of the
capital egquipment, the costs associated with financing the
purchase or construction of the equipment, and the annual
operating and maintenance expenditures.

In addition to the direct costs, other indirect finan-
cial impacts result from the purchase of equipment. Depreci-
ation, for example, has the effect of reducing income tax
liability in years subsequent to the original investment.
Similarly. the original purchase mav result in an investment
tax credit, which operates as if a discount were given on
the purchase price. Both of these lower the net cost to the
source.

To calculate the source's total economic cost of
installing equipment to comply with pollution control
requirzements, i+t is necessarv to determine 21l cf the dirsct

and indirect costs that will be incurred in the installation
and operation of this equipment and to convert these costs



to a single economically equivalent value. Because these
various costs do not all occur at the same time, they must
first be converted into values which are comparable with
respect to the time-value of money (that is, the sooner a
cost must be incurred, the greater is its economic impact.)
This conversion is accomplished by discounting all estimated
future costs to "present value" equivalents, a technigue
described below. '

The econocmic benefit of delaying compliance with pol-
lution control requirements is the difference between the
total economic cost that should have been incurred to comply
with environmental requirements and that which will actually
have to be incurred to come into compliance with those
regquirements.

A Pollution Control Costs the Source would have
Incurred nad it Achieved Timely Compliance

I. Initial Capital Outlay

The direct costs and indirect financial
impacts associated with the initial capital outlay to
purchase and install pollution control equipment are equal
to the cost of purchasing or constructing the eguipment,
less the amount of any applicable investment tax credit.

The investment tax credit constitutes a reduction in tax
liability which has the effect of a discount on the purchase
price.

2. Annual Capital-Related Costs

The direct costs and indirect financial
impacts associated with financing and depreciating pollution
control equipment are the cash flows cccurring in subsegquent
years as a direct result of the initial capital expenditure.
Depreciation does not itself involve a cash outflow; however,
its effect is to reduce pre-tax income and hence to reduce
the source's income tax. If the source had installed the
equipment, the tax saving in subseguent years associated
with depreciation would have the effect of reducing the cost
of such eguipment. The other annual capital-related cash
flows are those which arise from the financing of the
incremental capitai cutlay for the polluticn control equip-
ment in question. If the eguipment is partially £inanced



with debt, both principal and interest payments will result.
The payment of interest will, of course, give rise to
associated tax savings. Similarly, if preferred stock is
used, its redemption and its dividends will give rise to
cash outflows, although no tax savings will occur here.

3. Operation and Maintenance Costs

The final category of cash flows consists of
those resulting from operating and maintenance expenditures.
Since these costs are tax deductible, the relevant cash
flows are simply the after-tax value of their estimated
amount in each year. These cash flows are assumed to
increase each year due to inflation.

B. Discounting of Cash Flows

Once all present and future direct costs and
indirect financial impacts have been determined, they must
be converted into a single, present-value cost of the pol-
lution control equipment. This is done by convertinq each
amount into values which are discounted. This is necessary
because two cash flows of equal dollar value occurring many
years apart do not have equal financial impacits on the
source. This differential arises because the firm can
invest funds at some positive rate of return. If a dollar
of expenditure can be postponed for one year, that dollar
can be invested in the interim. At the end of the year the
dollar of expenditure can be made and the return on the
investment during the intervening period accrues to the
benefit of the source.

The technigue used to compensate for this effect .
is called discounting. Discounting involves reducing the
value of future cash flows to amounts which are egquivalent
in terms of present dollars. Suppose, for example, that a
source faced with a $100 expenditure could delay that
expenditure by one year (For 51mpllc1ty, assume no infla-
tion. Inflation must, of course, be, and is, taken intc
account in estimating future expenditure requirements.) If
the firm could invest money for that year at a 10 percent
return, it would not need to put aside a full $100 to make
the payment one year later. In fact, if it invested only
$90.91 at a 10 percent return, that amount would grow %o
$100 in one year. Therefore, $30.91 is the gresent value,
at 10 percent, Oof a $1lUU cash Llcw one year in the Ifuture.



Similarly, $82.64 invested at 10 percent would grow to
$100 in two years (it would grow to $90.91 in one year and
to $100 in the second year). §$82.64 is therefore the present
value, at 10 percent, of a $100 cash flow two years hence.
The present value of cash flows for other numbers of years
in the future is found in a similar fashion. The formula for
discounting is given by:

Present Value = Future Value

J
(1+E)

the discount rate.
the number of years in the future in which the
cash flow occurs.

where E
B|

Future Value = the cash flow expected in the future.

Applying this technique to-all future pollution control
cash flows converts each of them into its present value
equivalent. The sum of these individual values represents
the equivalent after-tax cost, in terms of a single present
value, of all future cash flows arising out of the require-
ment to purchase and operate pollution control eguipment. .

C. Pollution Control Costs the Source will Experience
when, After Delay, i1t Actually Makes the
Expenditures Necessary to Achilieve Compiiance.

For each polluting facility there is a date by
which compliance should have been achieved. Therefore, for
purposes of calculating the penalty, it is assumed that all
capital expenditures should have been made by that date and
that operating and maintenance expenditures should begin on
that date.



In computing the economic beneflt of delayed compllanceu
there are two sets of cash flows (or costs and indirect
financial impacts) to be considersd. The first consists of
the flows that the source would have experienced had it made
the expenditures necessary to come into compliance on time.
These include the cash flows attributable to the purchase
and operation of the original equipment as well as those
associated with all future replacement cycles. The second
set of cash flows consists of those which the source will
experience when, following the delay, it actually makes the
expenditures necessary to come into compliance. This second
set of cash flows will have three properties:

1. It will be similar to the first
set in that it will have the same
sequence of capital expenditures,
depreciation tax savings, operating
and maintenance flows, etc.

2. Each cash flow will occur at some
time after it would--have occurred if
the expenditures necessary for timely
compliance had been made.

3. The magnitude of each of its
individual component flows will be
greater than the corresponding flow
in the first set. This results from
the fact that any given cost will
have inflated during the period
of projected delay.

D. Economic Benefit of Delaved Compliance

The present values of both sets of cash flows
(those which sHould have been incurred to come into timely
compliance and those that actually will be incurred tc
come into compliance) can be calculated in the manner
described above. The present value of the second set
will be lower, relleciing ithe fact that u:.l.a.y.l.ng CoMpLiaice
yields a financial benefit to the source. It is the
difference between the first set of cash flows -and the
second set of cash flows that is the economic benefit

the source gained from having delayed its compliance.



IV. Financial Parameters to be Used in Calculating the
Economic Benefit of Delayed Compliance and Sources
of that Data

Calculation of the economic benefit of delayed com-
pliance requires estimates of a large number of financial
parameters, many of which are peculiar to the noncomplying
source. This section defines these parameters and identi-
fies sources from which their actual numerical values may be
drawn. :

The correct values for these parameters are the ones
that pertain to the particular source involved, since it is
the economic benefit of delay obtained by that source that
is being sought through the civil penalty authority. In
some instances, however, it will not be possible or, if
possible, not desirable, to obtain specific information
regarding the source prior to the time that civil penalty
evaluations must bea prepared. In those cases, reasonable
estimates can be made from the data contained in the sources
referenced below.

Except for the parameters concerning the capital and
operation and maintenance cost of the pollution control
equipment, the values for parameters must be estimated based
upon likely values that will pertain in the indefinite
future.

The best approximation of these parameters should be
the average values which have occurred over the recent
years, except when those values are clearly atypical. For
example, if the recent rates of return on book equity have
been very low or even negative, the average of such values
should not be used. In such cases, it 1s obvious that the
violator would expect to make a reasonable profit in future
years. Otherwise it would not make economic sense for the
source to remain in business. As described below, in such
cases, the published industry average value may be the best
available estimate of the anticipated future value.



A. - Total Deferred Capital Cost of Pollution Control
Equipment

This is an estimate of the capital expenditures
that should have been made for purchase and installation of
the required pollution control equipment. It includes not
only direct purchase costs, but also such expenditures as
site preparation and engineering design. It is measured in
constant dollars as of the f£irst day of noncompliance.

In the event that contracts have been signed for con-
struction or purchase of the required equipment, they should
be used as the basis for such costs. Other possible bases
include engineering estimates, quotations from equipment
manufacturers, and the actual cost experience of other
sources which have installed similar equipment. :

If a violator installed some, but not all of the eguip-
ment that was required for pollution control compliance and
is in violation because the equipment constructed or
installed is insufficient, then the appropriate value for
total deferred capital investment expenditure is equal to
the additional capital expenditure required for compliance.

If the violator installed all of the pollution control
equipment required for compliance but is in violation because
the equipment is inadequate or ineffective, then the amount
of deferred capital expenditure depends upon the reasonable-
ness of the source's expectation that the installed eguip-
ment would satisfy pollution control reguirements. If
equipment was reasonably calculated to achieve compliance,
then there has been no inappropriate deferral of capital
expenditure, notwithstanding the fact that additional capital
expenditures are now required. In making this determination,
it is important to insure that sufficient consideration was
given to providing adegquate capacity for continuous contrecl
and that reasonable design and construction standards were
observed in installing or constructing the polliution control
equipment. It is also important to insure that the inade-
quacy or ineffectiveness is not attributable to increased
levels of production or to production process changes.



If the violator installed all of the pollution control.
equipment regquired for compliance but under conditicns in
which it was not reasonable to expect that pollution control
requirements would be satisfied, then the total deferred
caplital expenditure is equal to the amount that will have to
be expended to come into compliance. No reduction or credit
will be allowed for the amounts actually expended.

B. Annual Operating and Maintenance Expense that
Should Have Been Incurred in First Year of
Operation

This parameter is an estimate of the annual cost
of operating and maintaining the required pollution control
equipment. It must be expressed in the same terms as
capital costs. - That is, the amount should represent the
annual operating and maintenance expense in constant dollars
as of the beginning of the first year of noncompliance.
There is a provisicon in the formulation which automatically
adjusts future years' operating and maintenance expense for
anticipated inflation. .

Losses in production and incremental energy costs which
will be incurred as a direct result of operating the pol-
lution control equipment should be counted as an expense in
this category. On the other hand, the value of any by-
product recovery resulting from such operation should be
deducted.

Sources of estimates for operating and maintenance
expense include equipment manufacturers and engineering
consultants. These estimates should include all recommended
operating and maintenance procedures, training and planning
costs, cost of warranties, record-keeping and costs of
monitors. ‘

C. Investment Tax Credit

This is a reduction in Federal income taxes
payable as a result of making qualified capital investments.
It is equal to a specified percentage of the portion of the
initial capital costs which qualify under IRS regulations.
The investment tax credit is included in the formulation
because it has the effect of reducing the cash outflow
required to purchase the pollution control equipment.
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The applicable percentage is given in the Internal
Revenue Code as are the criteria for qualifying investments.
If not all of the initial capital cost qualifies for the
investment tax credit, an adjustment must be made as described
in Appendix B. )

D. Marginal Income Tax Rate

This rate is the average anticipated future value
of the fraction of the last dollar of taxable income which
must be paid by the source to Federal, State and local
~governments.: It is the amount by which taxes would increase
if taxable income were to increase. It is different than
the average tax rate (i.e., total tax divided by taxable
income) . :

The tax rates of the various levels of government are
specified by statute and typically depend on the level of
taxable income reported by the owner of the polluting
facility. A formula for computing the marginal income tax
rate for a firm subject to income taxation by more than one
level of government is given in Appendix D.

E. Annual Inflation Rate of Pollution Control
Eguigment

This is the annual rate at which both capital and
operating and maintenance costs are expected to grow. These
cost increases are the result of inflation of various
factors such as labor, capital goods and energy.

For purposes of computing the economic benefit of
delayed compliance, the compounded change in the Chemical
Engineering Plant Cost Inflation Index~ may be used as an
estimate orf the future rate of increase in pollution control
expenditures. For the years 1970-1977, this rate was 7.2
percent. The Chemical Engineering Plant Cost Index is based

P . <
Tro Yo~ A e Mle mmn oomem
on 2 waigh+ted average cf fcocur compenents. These are:

fabrication and equipment, engineering and supervision,
construction labor and building costs. The weights are
determined by a survey made by Chemical Engineering maga-
Zzine. The cost components are derived from the producer
price indices compiled by the Bureau of Labor Statistics.

1
Chemical Engineering, McGraw-Hill, Inc., April 28, 1975,
and subseguent issues.
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There is no widely available index of pollution control
eguipment costs as such. The Chemical Engineering index is
based on factors which are clearly important components of
such costs. The principal alternative considered was to use
some broader and more universally recognized index, such as
the GNP implicit price deflator. This was considered to be
a greatly inferior choice since it is based primarily on
factors only loosely related to the cost of pollution control
equipment.

F. Source's Rate of Return on Egquity

This is the percentage used as the basis for
discounting cash flows occurring in future years to equiv-
alent present values. It is the average anticipated future
value of the source's annual after-tax income divided by
the total value of common shareholder interest.

Where this value cannot be estimated for any particular
source (as, e.g., when recent rates of return have be=n
unusually low or even negative) it is sufficient to use the
industry average return on the book equity value. Such -
rates are reported by the Federal Trade Commission in its
Quarterly Financial Report for Manufacturing, Mining and
Trade Corporations. "It 1s based on a large sample of sources
i1n each industry and, subject to the limitations found in
all accounting data, represents an accurate estimate of the
past perrformance of U.S. industries.

G. Interest Rate on Source's Long-Term Debt

This is the rate of interest which would be paid
by the source if additional long~term debt were to be incurred.
The interest rate may be estimated as the current rate of
interest on bonds of a grade equal to that of the source's
bonds having the highest rating as published in Standard and
Poor's The Outlook.
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If a source's debt is not rated, the interest rate may
be estimated as the current rate of interest on grade "A"
corporate bonds, published in Standard and Poor's The Qutlook
or in Standard and Poor's Statistical Service, "Current
Statistics".

H. Preferred Stock Dividend Rate

This is the rate paid by the source to its
preferred stockholders. Like return on eguity and interest
rate, dividends paid on preferred stock represent a cost of
long-term financing.

If a source has preferred stock outstanding which has a
rating, the preferred stock dividend rate may be estimated
as the current yield on stock of that rating as reported in
Standard and Poor's The Qutlook. If the stock is not
publicly traded or has no rating, the rate may be estimated
as the current preferred stock yield on grade "A" issues
published in Standard and Poor's The Outlook or in Standard
and Poor's Statistical Service, "Current Statistics".

I. Equity Share of Violator's Total Investment

. This parameter is equal to the proportion of the
source's long-term financing which is provided by common
shareholders. It is a fraction, the numerator of which is
the sum of all common equity accounts on the source's
balance sheet including common stock, retained earnings,
capital surplus and any other accounts representing common
equity investments. The denominator of the fraction is
given by adding to the numerator the sum of the preferred
stock account plus all long-term debt incurred by the owner
(excluding portions of such debt in the current account).

J. Preferred Share of Violator's Total Investment

This chare is the fraction of long-term financing
provided by preferred stock. The numerator is given by the
preferred stock accounts in the source's balance sheet and
the denominator by the source's long-=term debt plus its
preferred stock plus its common eguity interest. :
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- K. Income Tax Depreciation Method

Computation of the economic benefit of delayed
compliance involves consideration of depreciation-related
tax benefits of an investment in pollution control eguipment.
The source may choose the method of depreciation to be used,
subject to conformity with Internal Revenue guidelines.

The computer program used by EPA to calculate the
penalty automatically selects the depreciation method which
results in the lowest cost of compliance (hence the least
amount of economic savings due to delayed compliance). This
is based on the assumption that the scurce would use the
depreciation method which resulted in the lowest possible
cost of compliance. .
L. Depraciable or Tax Life of Pollution Control

Equipment

The depreciation life is the minimum number of
years over which a particular investment in pollution control
eqguipment may be depreciated. A data source for this wvalue
is the lower limit on the asset depreciation range for the
appropriate class of assets as given in the Internal Revenue
Service publication Revenue Procedure 77-10.

M. Useful Life of Pollution Control Egquipment

The useful life of the pollution control egquipment
is the number of years it can be expected to operate before
replacement.

A source of data for the useful life of various types
of pollution control equipment is the asset guideline period
developed by the Internal Revenue System for certain asset
classes. These are provided by the Internal Revenue Service
in Revenue Procedure 77-10. They represent IRS estimates
of the average lives of assets within a particular industry.
They were based upon a study of actual asset lives and they
are continually updated as the need arises.

N. Period of Delaved Comnliance

The period of delay used to measure economic benefit
should be the period of time that wviolations resulting from
« failure to make pollution control expenditures can be
proven. Typically, that period will be equal in length to
the period that such expenditures were or will be unjustifi-
ably delayed.
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In actions under the Clean Water Act, the period should
commence July 1, 1977, unless an earlier compliance date was
required by the terms of the violator's discharge permit.

In the case of violators of the Clean Air Act, the period
should begin on August 7, 1977, or, if later, the earliest
provable date of viclation. (It should be noted that many
Air Act violators had long been in violation on August 7,
1977, and had, by that time, already obtained a substantial
benefit through their compliance delay.) In both Air and
Water Act cases, the period of delayed compliance should
extend until full compliance is or will be obtained, except
in the case of major stationary source Air Act violators
which will be out of compliance beyond August 7, 1979. 1In
that case, the period of delayed compliance should only
extend to August 7, 1979, or such later date as the man-
datory, administratively-imposed noncompliance penalties
will commence pursuant to Section 120 of the Clean Air Act.

The period of delayed compliance continues until all
violations resulting from delayed expenditure are eliminated.
The period does not end simply when all required expendi-
tures have been made unless compliance is also achieved
then. This'is because sources should have reasonably
anticipated start-up or post-construction compliance delays
and have planned accordingly.

0. Length of Time Between Beqinning-of Delaved
Compliance Period and Time Penaltv will be Imposed

The method of measuring economic benefit described
above determines that value as of the beginning of the
periocd of noncompliance. Because this amount must be
adjusted to its present value as of the time of assessment,
the period of time between the beginning of the noncom-
pliance period and the time of penalty assessment must be
determined.

V. Assumptions Underlving the Calculation of Economic
Benefit of Delaved Compliance

The method described herein for calculating the economic
benefit of delayed compliance was based upon several important
assumptions, many of which were only implicit in the discus-
sion 1n the previous section. The following identifies
those assumptions and explains why they were made.
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A. The relative mix of debt, preferred stock and
common equityv associated with the acguisition
of pollution control equipment is the same as
that of the source's overall capital structure
as shown on its balance sheet.

On the balance sheet of any source, total net
assets, including net working capital, are exactly equal to
total long-term financing (long-term debt, preferred stock,
and equity). Any increase in net assets must be accompanied
by a similar change in long-term financing. It has been
assumed in developing the method set forth herein that
relative proportions of the long-term- financing associated
with the acquisition of pollution control equipment are the
same as those of the source's overall capital structure.

B. Cash flows are discounted using the equity method.

The rate used to discount future cash flows is the
source's rate of return on equity. This equity discounting
method is one of several different approaches to evaluating
capital investments which have been developed. No single
one has won universal acceptance from financial theorists.
However, despite the theoretical and computational dif-
ferences among the various approaches, in most practical
applications they tend to give results which differ only
slightly.

The equity discounting method is based on an analysis
of the cash flows affecting common shareholders. All cash
flows arising out of debt or preferred stock f£inancing are
netted out. The residuals, which represent amounts avail-
able for distribution to common sharsholders, are then
discounted at the rate of return on equity.

This method has several advantages. The most important
is that it measures the benefit of noncompliance from the
point of view of the true beneficiary, the common stock-
holder. The benefit obtained from delaying polilution control
expenditures does not directly benefit the bondholders of
the company. They will continue to receive the same interest
payments as before. When their bonds mature they will be
paid the face value of the bonds. Similarly, preferred
stockholders will receive no direct benefit from delay.
Therefore, any delay primarily benefits the common stock-
holders since they are the owners of such residual amounts.
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C.. The computation..of economic benefit of delayed
compliance assumes that the civil penalty will
not be a deductible expense to the source.

' In calculating the costs on which the economic
benefit of delayed compliance is based, the normal tax
consequences of interest, depreciation, etc., are taken into
account. In addition, in setting a civil penalty amount so
that it imposes the same after-tax burden as timely com-
pliance, it is assumed that the penalty will not be allowed
as an income tax deduction. If the civil penalty were
allowed as a deductible expense for tax purposes, the
penalty would have to be adjusted upward so that its after-
tax cost to the f£irm would be equal to the otherxrwise
appropriate civil penalty.

D. Cash fléws take place at the end of the;zgar.

While expenditures such as' those for operating and
maintaining equipment obviously are incurred throughout the
course of the year, the assumption that all cash flows take
place at the end of each year greatly simplifies the compu-~
tation of economic benefit through delayed compliance. Its
effect is to lower the penalty very slightly from the level
it would have if these expenditures were assumed to be made
on a continuous basis throughout the year.

E. The rate of inflation of pollution control
operating and maintenance expenditures is
the same as that for pollution control
equipment cCosts.

Most of the Environmental Protection Agency's
studies of pollution control costs have estimated operating
and maintenance expenses as a constant fraction of capital
costs. This relationship between the two, in addition to -
the fact that no clear reason was observed for using
separate rates, led Lo Uie use of a single inflation
rate.
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F. A Continuous Sequence of Replacement Cycles
is Reguired.

As the equipment approaches the end of its useful
life, it 1is replaced at a cost which reflects the rate of
inflation. This process continues for an indefinite period,
implying that the underlying source of pollution is never
eliminated.

This is a more prudent assumption than choosing either
that the equipment 1s needed only for a fixed number of
replacement cycles or a fixed number of years. The former
assumption is unreasonable in that it implies the economic
life of the underlying source of pollution somehow depends
on that of the pollution control egquipment. The latter is
unworkable because it would require the selection of an
arbitrary horizon at some distant time in the future. (It
would be extremely difficult to provide a reasonable esti-
mate of the period of need for pollution control equipment,
that is, the life of the underlying source of pollution.)
Fortunately, however, the effect of discounting is to reduce
the importance of distant cash flows. That is, the present
value of cash flows occurring twenty or thirty years in the
future is very small and hence the effect of these flows on
the penalty is likewise very small. This, plus the increased
computational convenience and the ability to avoid having to
choose a fixed horizon, led to the adoption of the con-
tinuous replacement assumption.

G. Capital and Operation and Maintenance Expenditures
are Instantaneously Incurred on the Dates That
Compliance was Regulred.

It is assumed herein that the capital expenditures
associated with delaved compliance were made in a single
payment on the first day that the scurce will or should have
come into compliance, and that no operating and maintenance
expenditures were required prior to that time. If these
expenditures instead involve a series of payments made prior
te the date the source will or should have come into compli-
ance, then additional costs will have been avoided prior to
the date compliance was required, but corresponding, compen-
sating amounts will actually have been incurred (and not
avoided) prior to the date that compliance will be scheduled.
The assumption, therefore, greatly simplifies penalty calcu-
lations but does not significantly affect the accuracy of
these calculations.
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H. Long-term Debt Incurred to Finance Pollution
Control Equipment Is Retired bv End of
Depreciable Life of Eguilipment.

As indicated above, the pollution control invest-
ment 1s assumed to have been financed by the same methods
and in the same relative proportions as the source itself is
financed (i.e., if the source's long-term financing is one-
third preferred stock and one-~third equity or common stock,
then the pollution control egquipment is assumed to have been
financed by the same methods and in the same proportions).

Each year, as the book value of the pollution control
equipment is reduced through depreciation, the principazal
balance on long-term debt and the amount of ocutstanding
preferred stock is assumed to be correspondingly and pro-
portionally reduced, by bond and preferred stock redemption
payments, so that the relative financing proportions are
preserved with respect to the outstanding bcok value.
Accordingly, when the equipment has been fully depreciated,
all outstanding bonds and preferred stock associated with
financing the acquisition and installation of the pollution
control equipment, will, correspondingly, be assumed to have
been retired.

VI. Derivation of Formulae to Measure Economic Benefit of
Delaved Compliance. :

This section generally describes the procedure used to
determine the economic benefit of delayed compliance. This
section follows the same general outline in deriving the
formulae used to calculate that benefit.

In most instances the formulae will have to be applied
for each item of equipment. Where items of egquipment have
the same useful .and depreciable tax lives and where the same
period of delayed compliance and inflation rate are involved,
it is possible to combine capital and operation and main-
tenance expenditure amounts and determine total economic
benefit in a single calculation.

All symbolé are defined in Appendix A to this section.
A complete descrlptlon of the parameters used and thelr
sources is given in Section V.
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A. Pollution Control‘Cash Flows.

The computation of the benefit from delaying pol-
lution control investment requires that cash flows be
estimated for a continuous series of pollution control
equipment replacement cycles and that. these cash flows be
reduced to a single present value. The simplest approach to
calculating the present value of all future flows is to
calculate the present value of cash flows in the initial
useful life cycle and to then use that value as a basis for
all others. The derivation described below uses such an
approach.

The first cash flow results from the initial investment
of equity. It may be expressed as:

ET = IT * Q , _ (1)

' . . .
where II = the capital cost of the pollution control equip-
ment.

Q = the fraction of the source's capital sfructufe
made up of equity. :

-

From this quantity must be subtracted an amount to
reflect the effect of the investment tax credit. This
amount may be expressed as:

ITC = II * t (2)
‘ i ITC

where t = the investment tax credit rate.
ITC
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The investment tax credit rate must be adjusted if not all
of the investment qualifies for the credit. This adjustment
is explained in Appendix B. Further, if rapid amortization
is selected (see Appendix C) only one-half of the normal
investment tax credit is allowed.

Additional cash flows result from capital-related
expenditures which occur over the depreciable life of the
equipment. These amounts account for tax depreciation
effects and for the cash flows asscciated with financing the
pollution controcl equipmeént. The effect of depreciation is
to reduce the source's tax liability. The cash flow related
to depreciation in year j may be expressed as:

DEP =1II *d * t
3j 3 TR ( 3)
where 4, = the fraction of the original cost depreciated
J in year j (see Appendix Q).

t = the source's marginal income tax rate (see
TR Appendix D).

The other annual capital-related cash flows consist of
principal repayments and financing charges (i.e., interest
and dividends) on the debt and preferred stock issued to
finance the equipment purchase. The fraction of the initial
investment financed by debt may be expressed as:

DEBT SHARE = II * B ) (4)

where B = the fraction of the firm's capital structure made
up of debt. Debt is assumed to be repaid each year in
proportion to the depreciation of the asset. That is, at
the end of each year the same fraction of the principal is
repaid as the original book value of the investment is
dépreciated. Therefore, the repayment of principal in year
j may be expressed as:

PRIN =4 * II * B (5)
. d ]
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Interest is assumed to be paid at the end of each year
on the principal outstanding at the beginning of that year.

(INTEREST CHARGE) = R * (PRINCIPAL OUTSTANDING) (6)
j INT j

where R = the source’'s interest rate.
INT

Since interest is tax deductible, only the after-tax effects
should be considered in calculating the cash flow. Therefore,
the interest payment cash flow in year j becomes:

INT = R * (PRINCIPAL OUTSTANDING) * (l-t ) (7)
> INT 3 TR

The principal outstanding is the original amount borrowed, .
II * B, less the amount which has been repaid prior to the
beginning of the year. The amount repaid prior to the
beginning of year j is: e 8

j-1
(AMOUNT REPAID) =L II *d * B (8)
k=0 . k -

The principal outstanding at the beginning of year j is the
amount lnltlally borrowed less the amount repaid by the end
of year j-l.

j-1
(PRINCIPAL OUTSTANDING)j =II*B-I II*d *B (9)
k=0

Combining egquations (7) and (9) yields a formula for the
interest-related cash flow in year j:

j-1 '
INT =R * IT * B * (1-t ) * (L - I 4) (10)

The fraction of the initial pollﬁtion control investment
that would be financed by preferred stock may be expressed
as follows:

PREFERRED SHARE = II * F (11)
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where F is the fraction of preferred stock in the source's
capital structure. Just as the additional debt is repaid
over the depreciable life of the pollution control equipment,
it is assumed that the preferred stock must be redeemed as
the asset is depreciated. At the end of each year, the same
fraction of the preferred stock is redeemed as the original
book value of the investment is depreciated. Redemption in
year j 1s given by:

PREF . = dj * II * F (12)
3

Dividends on preferred stock are assumed to be paid at
the end of each year on the amount of stock outstanding at
the beginning of the year.

DIV = R * (PREFERRED OUTSTANDING) o (13)
j DIV~ j

where R . = the dividend rate on preferred stock.
DIV

These dividends are not tax-deductible. The preferred stock
outstanding in any year is the original amount issued, II *
F, less the amount redeemed prior to the beginning of the
year. The amount redeemed prior to year j is:

j-1

T II *d *F ' (14)
k=0 k

(AMOUNT .REDEEMED) |

The amount of preferred stock outstanding at the begiﬁning
of year j is equal to the amount originally issued less the
amount redeemed.

. j=-1
(PREFERRED OUTSTANDING)j = II * F r IT * dk * 7 (15)
k=0
The dividend paid at the end of year j is found by combining
equations (13) and (15). L. .
. . j_l .
7 = * a* * - v
DI 3 RDIV II F (1 z dy | (16)

k=0
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The final category of cash flow is that associated
with annual operating and maintenance expenditures. These
expenses increase each year at the inflation rate. Like
interest and dividend payments, they are assumed to be paid
at the end of the year. They are tax deductible so their
associated cash flows must reflect the effect of income
taxes. If Mj is the cash flow resulting from operating and
maintenance éxpense in year j, and My is the annual operating
and maintenance expense in current dollars, the resulting
cash flow may be expressed as:

M =M * (1-t ) * (1+I)

1 0 TR

M =M ‘% (1+4I) = M * (1=t ) * (L+I)2
2 1 0 TR

M =M % (1+4I) = M * (1-t ) * (1+I)J (17)
3 j-1 _ 0 - TR

B. Discounting Cash Flows

. [
The cash flows just calculated must next be dis-
counted to their present values. The cash flows related
to the initial egquity investment and the investment tax
.credit, take place immediately; therefore, no discounting
is required to convert them to their present value. Using
equations (1) and (2), that present value is given by:

PV = EI - ITC
INITIAL
= * - *
II Q IT tITC

The present value of the net cash flows associated
with the additional capital-related cash flows may be
calculated in three steps. First, the total cash flow in
year j is given by algebraically summing the individual
components. The second step is to discount this sum to
determine its present value. These two steps are combined
in a single equation as follows: : :



24

-DEP, + PRIN, + INT.K + PREF, + DIV,
PV = 3 ] J J J
ANNUAL 3
CAPITAL (L+E)
RELATEDj (19)

where E = the discount rate.

The negative sign preceding the depreciation cash flow
results from the fact that this component represents a
reduction in cash outflow. The third step is to sum the
individual present values for each year of the depreciation
life of the equipment (n years).

n
PV =r PV
ANNUAL j=1 ANNUAL
CAPITAL ' CAPITAL
RELATED RELATED 4 (20)

3

The final category, operating and maintenance cash
flows, must be considered over the entire useful life of the
equipment. The present value of the flow in year j is given
by:

M

PV = 3

O&Mj (1+E) (21)

The present value over the N years of useful life is given
by summing the present values for each year:

N
PV = ; PV

The present value of all cash flows resulting from the
purchase and operation of pollution control equipment through-
out the N year 1life of the coriginal eguipment, PVipeg, is

given by summing the contributions of each of the three
' types of pollution control expenditures.

pvil = PV + PV ' + PV '
PCE INITIAL ANNUAL o&M
CAPITAL

TITOT A MITH™
LNt el o et d

”~~
N
(W]
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The present value of all cash flows associated with the
initial useful life cycle must next be expanded to include
the present value of cash flows in all future replacement
cycles. This can be accomplished by recognizing that any
given future cycle is identical to the original one except
that its costs have increased by the inflation rate. For
example, the replacement made in year N, when the original
equipment wears out, gives rise to cash flows whose present
value in year N is equal to:

pyi * (1+T)N
PCE

where I = the annual inflation rate.

The 'initial present value of these flows (at time zero) is
then determined by discounting:

pyl  x (1+m)¥
PCE .

N
(1+E)
where E = the discount rate.
The present value of the cash flows from the original cycle

angd all future replacement cycles is therefore given by
summing:

1 (1+I)N (1+I)2N
PV = PV + pyl * N * PV * N fF ..
PCE PCE PCE (1+E) PCE (1+E)

- Pvl * 1

PCE —_— £ s 1 .
l_l-l-I
1+E . (24)
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c. The Economic Benefit of Delayed Compliance

The quantity just calculated is the present value,
as of the day on which compliance should have been achieved,
of all future pollution control cash flows which the source
would have experienced had it not delayed. If compliance
is delayed, inflation will result in the source's facing
higher costs. Once it does comply, the present value of
those costs, as of the day on which compliance is actually
achieved, is given by:

py+ = PV * (1+1)©b (25)
DELAY PCE '

where I = the annual inflation rate.
L = the period of delayed compliance.

The present value as of the day on which compliance should
have been achieved is given by discounting:

pvipELAY
BV =
DELAY (1+g) L
= PV + (1+7\F : ’
PCE 175 (26)

where E = the discount rate.

The. economic benefit from delay is thus given by the differences
between these two present values:

ECONOMIC BENEFIT = PV - PV
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VII. Calculation of Economic Benefit of Delaved Compliance
Obtained by Viclators Other Than Privately Owned
Sources Subject to the Federal Income Tax

The method described herein for calculation of economic
benefit assumes that the source is a privately-owned entity
subject to federal and perhaps state and local income taxes.
There are sources other than these, however, within the scope
of the EPA Civil Penalty Policy (e.g., public sector sources
such as, state or municipal sources or publicly-, not
investor-, owned utilities). For such sources, the economic
benefit of delayed compliance can be determined by adapting
the method presented here.

Public sector sources typically do not have an annual
taxable "income"; accordingly, the income dependent para-
meters should be set equal to zero for such sources (i.e.,
the tax depreciation method used, the marginal income tax
rate, and the investment tax credit).

One income dependent parameter, the depreciable life,
should not be set equal to zero. That is because the
‘depreciable life .period is also used as the period of time
over which debt incurred to finance the pollution control
equipment is repaid. Accordingly, the value of that para-~
meter should be set equal to the debt retirement period that
the source uses for such equipment.

Public sector sources additionally do not finance
pollution control expenditures through the issuance of any-
thing analagous to either preferred or common stock. Their
share of such expenditures is typically financed entirely
through long-term debt. Accordingly, the parameters related
to common or preferred stock financing should also be set
equal to zZero (i.e., eguity share of violator's total invest-

ment and the preferred stock share of the violator's total
- investment).
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Since public sector sources do not use anything compar-
able to equity financing and do not have a taxable "income",
there is no quantity analagous to a rate of return on equity
that can be used to discount future cash flows. Some of
these sources may have established discount factors to evalu-
ate alternative capital expenditure programs. If so, the
source's own discount factor may be used. If they have not
established discount factors, the rate used for inflation of
pollution control equipment may be used as the discount rate
(i.e., in applying the calculation method described herein,
the rate of return on equity (or discount rate) should be
set equal to the inflation rate of the pollution control
eguipment) .

e e rm—— e e —————————— i 4 4 o e e e\ o et b = —" o —— o iamt —— e e —— T T
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APPENDIX A
DEFINITION OF SYMBOLS
the fraction of debt in the owner's capital
structure (book wvalue).
the sum of the stockholders®' or owners'
net equity, preferred stock and long~term

debt accounts at book wvalue.

the net after tax cash flow in year j resulting

. from depreciation of the initial investment.

the fraction of original asset value depreciated
in year j.

the dividend payment. in year j on the preferred
stock used to finance the initial investment. )

the discount rate.

the amount of cash provided by equity
investors to finance the initial investment.

the fraction of preferred stock (at book
value) in the owner's capital structure.

the annual rate of inflation for pollution
control expenditures.

the interest payment cash flow (after the
effect of taxes) in year j on the debt used
to finance the initial investment.

the initial investment in pollution control
equipment; the amount which will be capitalized
on the books of the f£irm and amortized over

the life of the egquipment.

the investment *ax credit.
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indices, usually indicating the year or
quarter in which a cash flow occurs.

the period of delayed compliance.

the operating and maintenance expense in
year j.

the useful life of the pollution control
eguipment.

the depreciation life of the pollution control

'~ equipment.

the penalty payment to be made at the begin-
ning of quarter k.

the present value of a cash flow.

the repayment or reallocation of debt in
year j.

the fraction. of common equity (at book wvalue)
in the owner's capital structure.

the énnual rate of interest on lonq-term
debt.

the investment tax credit rate.

‘the marginal income tax rate (tpgp is the

marginal federal rate and tggr 1s the
marginal state and local ratel.

the fraction of common stock held by

. shareholder j.

the statutory investment tax credit rate.
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APPENDIX B
INVESTMENT TAX CREDIT QUALIFICATION

‘Only certain assets qualify for the investment tax
credit, a notable exception being most buildings. If the
installation of pollution control equipment involves expendi-
tures which will be capitalized and amortized over the tax
life of the eguipment, but which do not qualify for the
investment tax credit, the calculation of the credit must be
adjusted.

- .
Let Igya)l be the investment which gqualifies for the
investment "tax credit and let I, o, be capitalized expendi-
tures not gqualifying for the credit. (Icu + I, = II,
the initial investment). If the investmént tax credit rate
specified in the Internal Revenue Code is Y percent, the
adjusted rate for use in the noncompliance penalty calcula-
tion is: .

trme = . Iqual f )4
Iqual * Inon
An adjustment must also be made if the pollution control

equipment has a tax life of less than seven years. Values
of "Y¥" in these cases are given by:

Depreciable Life b4

(vears) (Percent)
Less than 3 0.
At least 3 but less than 5 3.33
At least 5 but less than 7 6.67

7 or more 10.00
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APPENDIX C

DEPRECIATION -

The cash flow resulting from depreciation is given
by:

DEP ., = d * II * t
J J TR
where 4. is the fraction of the original cost depreciated in
year j and tg is the marginal income tax rate. The value of
ds will depe 8 on the method of depreciation used by the owner
o the facility. Formulae for the more common methods are
shown.

Straight line. Under this method, depreciation is
the same during each year of the equipment's tax life (n).
. 1
d. = §®
3 ol
Sum of vears digits. Under this method, depreciation in
year j is given by: :

= 2 * (n=1+1)
3 T mn* (nrl)

[oN)

Double declining balance. Under. this method, depreciation
in any year is the product of the remaining book value and
twice the straight line rate. Switching to the straight line
method is permitted after part of the asset has been depreciated.
This switch, properly timed, increases the present value of the
depreciation tax shield. The formula for double declining
balance depreciation in year j is:

j=1
2 * (1 - ¢ )
n k=0 dk
a. = max
J
1 j-1
n-j+1 * (L - 3 )
) k=0 dk'

where "max" means that the zsr=ater of the two guantitics tc the
right of the bracket should be chosen.
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Rapid Amortization. A firm generally empolys a
depreciation method which minimizes the present value
of its future accelerated depreciation methods, the most
common of which are described above. Special rules
governing the depreciation of pollution control equip-
ment allow even faster write-offs than the accelerated
methods, often resulting in still greater reductions
in the present value of future tax liability. This
approach, known as rapid amortization, was provided for
in the Tax Reform Act of 1976.

The rules of rapid amortization are as follows:
Divide the investment into two parts:

i the dmount which would be depreciated
during the first 15 years under straight
line depreciation, and

ii ~ the residual.

The first part may be depreciated on a straight
line basis over S5 years. Only one-half of the
normal investment tax credit may be taken on
this part.

The second part may be depreciated over the full
" tax life of the investment using whichever

depreciation method the owner chooses. The full

investment tax credit may be taken on this part.

The formula for the fraction depreciated in year
j is most easily developed by considering the two parts
_separately. The fraction in year j for the first part is
given by: .

al = 1 * £
J 5
where: ‘ ;i
n
£f = min 1.0

The fraction of the second part depreciated in
year j is given by the formula shown above depending on
the method used. This must be multiplied by (1-£f), the
fraction of the initial investment in the second part.

d§ = (1-£) * (standard fraction given above)

The depreciation fraction £for year j under rapid
amortization is then given by summing the two components:

d. = at + g2
3 3 y
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APPENDIX D

TAX RATE ADJUSTMENTS

The calculation of the economic benefit of
noncompliance requires use of the firm's marginal income
tax rate. For most large corporatiors operating in states
with no state income tax, this figure would be 48 percent.
However, state income taxes on a non~corporate form of
organization complicate the matter. This appendix dis-
cusseas the adjustments necessary to deal with these two
factors.

State and Local Income Taxes

' Firms in some locations are subject to income
taxation by more than one level of government. If state
and local income taxes are deductible on the federal return,
the rate of taxation on income tpr, must be computed accor-
ding to the following procedure:
Let t .be the federal marginal tax rate and

be the marginal rate on state and local returns. Taxes
palg to state and local governments are deductible expenses
on the federal return. Hence, this after-tax rate is given
by: _

The overall tax rate is the sum of federal and state and
local effects. It is given by:

ErR.

It is possible that certain local income taxes
will be allowed as deauctlons when state inccme taxes are
computed. In such cases, SaL is given by:

trEp + tger ¥ (I-trep)

The assumption used in employing the tax rate, tog
and its components, and t g1’ Was that these rates
represent the marglna lncome ax rates applicable to the
owning scurce. If there is more than one owner, as might
be the case if the source were a partnership or a Subchapter
S curporation, the rate used in calculating the economic
benefit of delayed compliance should be a weighted average
of the rates appropriate to each owner.



35

. The formula for either t or t would then
given by: FED S&L -
- W
W ot + W &+ + t
t‘ =11 2 2 v R K
K
= t
Wk k
k=1

t = the weighted average marginal income tax rate.

Wy = the fraction owned by the k™ owner.

. . th
tk= the marginal income tax rate of the k owner.

R = the numbe; of owners.

be
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" APPENDIX E
SAMPLE CALCULATION OF ECONOMIC BENEFIT
, To illustrate the calculation of economic benefit of
delayed compliance the following sample is provided for
a hypothetical discharger in the following economic

-situation:

Delayed Capital Cost of Pollution

Control Investment = $ 100,000
Annual O&M Cost of Delayed Pollution

Control Investment = $15,000
Investment Income Tax Credit = 10%
Marginal Income Tax Rate (Combined

state and federal) = 50%
Inflation Rate for Pollution Con-

trol Investment = 6%
Discharger's Interest Rate on Bor-

rowed Capital (long-term debt) = 7%
Equity Share of Discharger's

Total Investment = 60%
Preferred Stock Share of Source's

Total Investment .= 0%
Depreciation Method Used = Straight Line
Depreciable Life of Equipment = 7 years
Useful Life of Equipment - = 10 years
Overall After-Tax Rate of Return

on Discharger's Book Eguity = 10%
Period of Delayed Compliance = 3 years

Period of Time from Beginning of Delayed
Compliance to Time Penalty is to ke

Na+rarmimard = NAana accitma Darnmalérsr mai A
- S, RESSATNe 7S -

------------ PRy - Z o ——

at beginning of noncompliance period
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A. Cash Flows QOver the Useful Life of the Pollution
Control Investment that Should Have Been Made.

The first step in the calculation of the economic
benefit of delaved compliance is the identification of all
cash flows (including both direct costs and indirect £finan-
cial impacts) that would have occurred over the useful life
of the pollution control equipment that should have been
constructed or installed (including the initial capital
investment, those cash flows associated with financing the
balance of the capital cost of the investment, and those

associated with the operation and maintenance of that
equipment) .

The following table identifies those cash flows for the
hypothetical situation described by the values assigned
above to the parameters used to determine the economic bene-
fit of delayed compliance. The footnotes that accompany the
table indicate how the financing assumptions described above
are used to calculate these costs.



A. CASH FLOWS OVER THE USEFUL LIFE OF THE POLLUTION CONTROL INVESTMENT THAT SIHOULD HAVE BEEN MADE

Invest- Interest Total
Annual ment Balance Debt on Deductlion Total ‘Total
Year Depre- Book on Pay- Debt Apnual Related to Tax Operating Cash
(End) , clation . Value Debt 1) ment 3) Balance 0O&M 8) Investiment4) Savings 5) Expense 6) Flow 7)
100,000 40,000 50,000 2)

1 14,286 85,714 34,206 5,714 ' 2,800 15,900 32,986 16,493 16,700 7,921

2 14,286 71,420 28,572 5,714 2,400 16,854 33,540 16,770 19,254 8,198

3 14,206 57,142 22,858 5,714 2,000 17,865 34,151 17,076 19,865 8,504

4 14,286 42,053 17,144 5,714 1,600 18,937 34,823 17,412 20,5137 8,840

5 14,286 28,57) 11,430 5,714 1,200 20,073 35,559 17,780 21,273 9,208

6 14,286 . 14,28} 5,716 5,714 800 21,278 36,364 18,182 22,078 9,610

1 14,284 - - 5,716 400 22,554 37,240 18,620 22,954 lo,048

(] - - R - - 23,908 23,908 11,954 23,908 11,954

. t

9 - - - - - 25,342 25,342 12,671 25,342 2,671

10 - - L. - - 26,863 26,863 13,431 26,863 13,4231

1) The discharger's debt/ejuity ratio is assumed to rewaln constant., Accordingly, the.$100,000 Investmenl is

financed by using $60,000 of firm capital and by borrowing $40,000.
2) The initial cash flow, at the beginnlng of year one, 1s the $60,000 of the source's capital, less an lnvestment
tax credit of $10,000.

3) It is assumed that the debt is repaid over the depreciable 1ife of the pollution control investment.

4) fotal deductlions related to Investment = Annual 0&M + Depreclation + Interest on Debt Balance.

5) 'Tax Savings = Marginal Income Tax Rate X Total Deductions Related to Investment.

6)
1)
3)

Total Ogerating Expense = Annual O&M + Interest on Debt Balance.
Net Cash Flow = Operatlng Expenses '+ Debt Repayment - Tax Savings
Annual C&M Cost is inflated at rate equal to overall Inflation Rate.

HOTE: Tigures may be sllghtly offidue to rounding error.
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B. Present Value of Pollution Control Equipment Costs
that Should Have Been Incurred

The next step in calculating the economic benefit of
delayed compliance is the calculation of the present value
of the annual cash flows that should have occurred over the
useful life of the pollution control equipment.

. Net Present Value
Year Cash Discount of Net Cash
(End) Flow FPactor 9) © Plow

. 50,000 1.000 50,000

1 7,921 .909 7,201
2 8,198 .826 6,775
3 8,504. .751 . 6,389
4 8,840 .683 6,038
5 9,208 . - +621 5,718
6 9,610 .564 5,425
7 10,048 .513 5,157
8 11,954 - . 467 5,577
9 12,671 .424 5,374
10 13,431 .386 5,178
108,831

‘The total present value of the cash flows that should
nave occurred over the useful life of the pollution control
equipment is then converted into the total prasent value of
all cash f£flows that will occur during that useful life period
and during all future replacement cycles. This may be done
using the formula described in section VI, on page 26, above.

9) Egual to 1/(1 + rate of return on equity) Year
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Value (in year Present
vear indicated) Value of
Year Inflation of the next re- Discount the next
(End) Factor 10) placement cycle Factor 1ll) Replacement
" Cycle
0 . 1 108,831 1 108,831
10 1.79 194,900 .386 75,142
20 3.21 349,036 .148 51,882
30 5.74 ‘ 625,070 .057 35,822
40 10.29 1,119,405 .022 24,733
50 18.42 2,004,684 : .008 17,077
0 0 - 0 0 0
0 0 0 0 0
0 0 . 0 0 0

Total Present

value of all

replacement

cycles 12) - $351,577

10) Equal to ( 1 + inflation rate) Year
11) Equal to 1/ (1 + rate of return on equity) Ye€ar

12) Given by formula described above in Section VI con
page 26. '
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C. Present Value of Pollution Control Costs
That Will Be Incurred.

The present value of the pollution control cash flows
that will result from the pollution control facility that
was or will actually be constructed may be determined by
the formula described above in section VI and page 27.

PV = PV L

DELAY PLE ( 1L + I )™

{ L + E )
= $351,577 (1 + 0.06 )3
(1 + 0.10 )

PV

DELAY = $314,601
D. The Economic Benefit of Delaved Comvliance

The economic benefit that the source gained through
its three years of delayed ccmpliance is the difference
between the costs that it should have incurred .to come
into tlmely ccmpliance and the lower costs that. 1 will
actually incur, i.e.,

Present value of cash
flows that SHOULD ) :
have been incurred 351,577

Present value of cash : ‘
flows that WILL
actually be incurred 314,60

Economic Benefit of _ _
Delayed Compliance $36,976
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INTRODUCTICN

These instructions are intended to be used in con-
junction with the September, 1978, Civil Penalty Policy
Technical Support Document. Portions of that document
have been summarized to create this calculation “"coockbook”
which stands on its own. However, you should still refer
to the Technical Support Document for amplified explana-
tions. Throughout these instructions;'for the purpose of
convenience, the economic savings of delayed compliance
component of the civii penalty will be reférred to as
the civil penalty. Please remember, however, that these
instructions relate only to that econcmic benefit compo-

nent.

Questions and suggestions on this paper should be

directed to:

Terri Bishop (EN 341)

Compliance Analysis Section

Compliance Monitoring Branch

Division of Stationary Source
Enforcement



I. DATA NEEDED TO DETERMINE ECONOMIC SAVINGS OF PRIVATELY-
OWNED TAX PAYING SOURCES

The informafion neéded to determine the value of economic
savings due to delayed compliance includes (A) information
which confirms the period of time of non-compliance (in months)
and the period ¢of time between the start of non-compliance and
assessment of the penalty (in months); (B) data associated
with the delayed pollution control investment; and (C) finan-

L ]
cial information related to the specific source.

A. AGENCY-RELATED INFORMATION REGARDING NON-COMPLIANCE

The period used to measure economic savings should Bé
the period of time that required capital expenditures were or
will be delayed. 1In actions under the Clean Water Act, the
period should commence July 1, 1977, unless an earlier date
was regquired by the terms of the violator's discharge permit.
In the case of violators of the Clean Air Act, the period
should begin on August 7, 1977 or the earliest provable date
of violation, if that date is later. 1In both cases, the
period of delayed compliance should extend until full compli-
ance is or will be obtained; however, there is an exception

in the case of major staticnary source Air Act violators



that will be out of compliance beyond August 7, 1979. 1In
these cases, the period of delayed compliance should only
extend to August 7, 1979, when the mandatory, administra-

tively-imposed non~-compliance penalties will “commence.

The method of measuring economic savings computes
that value as of the beginning of the period of noncompli-
ance. Because this amount.must be adjusted to its present
value as of the time of assessment, the period of time
between the beginning of the noncompliance periocd and the
time of penalty assessment must be determined.

In the sample case of Company X the non-compliance
period has been determined to be from 8/77 to

6/78 (10 months). The period between nontompli-
ance and assessment of penalty has been determined
to be from 8/77 to 2/78 (6 months).

B. DATA RELATING TO THE DELAYED POLLUTION CONTROL
INVESTMENT

The following information related to the delayed
pocllution control investment is required: (1) the deferred
capital investment cost; (2) the deferred annual 0O&M cost;
(3) the useful life of the control equipment; (4) its de-

preciable tax life; and (S) the annual rate of inflation
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for such equipment and its operating and maintenance expenses.

1. Capital Investment Cost: This consists of

-

all capital expgnditures that should have been made for
purchase and.installatién of the required pollution con-
trol equipment. It includes only those expenditures which
are normally capitalized and depreciated over the life of
the equipment.

If the viélator, after having made approved invest-
ments in pollution control equipment, .remains in violaticn
due to inadequate or ineffective equipment, then there is
no inappropriate deferral of capital expenditure. Where
the expenditures were not made with the approval of en-
forcement officials or were not reasonably calculated
by the scurce owner to achieve compliance, then the deferred
capital amount should be based upon the expenditures that

will be required to achie&e compliance.

When several types of equipment can be used to achieve
compliance, the civil penalty should be based on the cheap-

est, since this is the cost avoided.



The capital values used to determine the economic
savings of delayed compliance should be the values that
existed as of the beginning of the delayed compliance
period. It is therefore important to relate —any cost
figqures to the dollar value of the equipment at the

beginning of the noncompliance period.

The equipment in the case of Company X

is a wet scrubber. One million, two hundred
thousand dollars ($1,200,000) is the cost of

the equipment as of the installation date
(6/78). Converting this cost to a value at

the beginning of the noncompliance period is
shown on page 2 of the Worksheet. The result-
ing amount is then entered on the Penalty Data -
Sheet.

SOURCES:

1. Ouotations from various publications
such as the McIlvane Manual

2. Ouotes from vendors

3. Engineering estimates

4. Headquarters (Enforcement Office)
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2. Operating and Maintenance Expense. This is

an estimate of the annual cost of operating and maintain- )
ing the required pollution control equipment (excluding
annualized interest). It must be expressed in terms of

" the amount of operations and maintenance expense avoided
in the first year of noncompliance. There is a provision
in the formulation which automatically adjusts future
years' operating and mainten;nce expense for anticipated

inflation.

In the case of Company X, the operations and
maintenance cost for the scrubber has been
entered on the Penalty Data Sheet as 10% of
the capital cost.

SOURCES :

Same as Capital Investment Cost

3. Useful Life. This is the expected number of

years which the pollution control equipment can be operated

before it must be replaced.



In determining useful life of control equipment,
use the asset guideline period for the appropriate industry

as given in Revenue Procedure No. 77-10.

The useful life for Company X is 18 years.

SOURCES:

1. The Company
2. I.R.S. Revenue Procedure #77-10

4. Tax Life. This is 'the minimum number of years
over which 2 particular investment in pollution control equip-

ment may be depreciated.

A shért tax life has an effect similar to that
of accelerated depreciation. It serves to move forward in
time the benefit of depreciaticn, thus increasing the present
value of its benefit. Reducing the tax life therefore reduces

the cost of compliance and lowers tha savings from noncompliance.



(NOTE: Both useful and tax life must be integers.
If rounding is required, round up for use-
ful life and down for tax life. This errs
slightly in favor of the source.)

-

The tax life or depreciable life for Company X has
been entered as 12 years. This figqure represents
the lower limit of the asset depreciation range for
Company X's industry. )

SQURCE:

1. The Company -

2. I.R.S. Revenue Procedure #77-10

5. Inflation Rate. This is the annual rate at
which both capital and operating and maintenance costs are
expected .to grow over the useful life of the equipment.
These cost increases are the result of various factors
affecting supply and demand for particular products, as well

as general inflationary pressures in the econcmy.

The future rate of inflation shall be estimated
as an average of inflationary trends in recent years. In-

flation rates specific to pollution control equipment or



'similar products would be appropriate. Lacking equipment-
specific data, it is acceptable to use the recent 5 year
average inflation rate for plant construction, as identi-

-~

fied in Chemical Engineering magazine.

The average annual inflation rate for Company X
for 1972 through 1977 is 8.3 percent. It was
calculated on Page 2 of the Worksheet and then
entered on the Penalty Data Sheet.

SOURCES:

1. Chemical Engineerinag's Annual Index
(summary attached)

2. Eqgquipment-specific annual index

C. FINANCIAL DATA RELATED TO THE VIOLATOR

The following information related to the violator's
financial status is required: (1) stockholder's equity;
(2) capitalization; (3) the viclator's rate of return on book
equity; (4) the violator's equity, preferred stock, and debt
shares of the investment; (5) his combined marginal federal

and state income tax rate; (6) his method of depreciating
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pollution control equipment; (7) his federal investment tax
credit for pollution control equipment; (8) the interest
rate that the violator pays on his long-term debt; and (9)

the dividend rate paid on preferred stock.

' The specific data relating to the violator's
financial condition that are needed toc measure economic
savings are the anticipated values of these factors oﬁer the
useful life of the pollution controi investment that was
delayed. A good approximation of these factors is usually
found by taking the average values which have occurred over
the recent years, except when those values are clearly a-
typical. For example, if the recent rates of rgtﬁrn an
bock equity have been small or even negative, those values
should not be used. In such cases, it is obvious that the
violator would expect to be able to make a profit in future
years or it simply would not make economic sense to remain
in business. In these instances, the average rate of return

for the appropriate industry should usually be used.

1. Stockholder's Equity. This is that portion

of the violator's assets against which the stockholders have
claim. It is the sum of the capital stock contributed v

the stockholders as permanent capital, plus retained earnings
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(total cumulative earnings less amounts distributed to stock-
holders as dividends), plus capital surplus (all other addi-
tions to common equity that do not represent earned surplus),
minus treasury stock (capital stock which has been issued and
paid for in full and later reacquired by the issuing corpora-

tion as a result of a purchase or decnation).

The .stockholder's equity for Company X has been
computed from the sample data for Company X on
page 1 of the Worksheet.

SOURCES:
1. Financial statement from Mocdy's
2. Annual Reports filed with S.E.C.

3. Violating firm

2. Capitalization. Capitalization is the sum of the

violator's long~term debt (liabilities such as mortgage notes
payable and bonds that will not mature for a comparatively
long period of time, usually more than one year), plus its

preferred stock and its stockholders' equity.
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The capitalization figures for Company X were taken
from its financial statements as shown on Page 1 of
the Worksheet.

SOURCES:

1. Financial statement from Moody's
2. Annual reports filed with S.E.C.

3. Violating firm

3. Rate of Return on Bock Equity. This is the rate

(expressed as a decimal fraction) which will be used as a
basis for discounting future years' cash flows. Such. discount- -
ing is necessary to convert cash flows occurring in different

years to present values.

The discount rate may be thought of as the return
available on alternative investments which the owner may make.
Viewed this way, the greater the discount rate ~~ the greater
is the oprortunity gained when investment in pollution control
equipment is delayed, and hence the greater is the benefit of
delayed compliance. The discount rate is normally estimated

by the firm's rate of return on egquity (equal to its after tax
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protit, net of preterred, divided by the stockholders'
equity). An alternmative basis for estimating a company's
available return on equity is the 2-aigit SIC codes in

F.T.C.'s industry related averages.

SOURCES::

l. 3 -5 year average from Moody's

2. Annual reports

3. F.T.C.'s Quarterly Financial Report
4. EBeadquarters (Enforcement Office)

5. Violating firm -

v

4, Equity Share of Investment. Preferred Stock

Share of Investment. Debt Share of Investment. Equity share

of investment is the portion of the long term financing (i.e.,
the capitalization) which is provided by common equity shares-
holders. It is a fraction, the numerator of which is stock-

holders' equity and the denominator of which'is capitalization.

Similarly, the preferred stock share of investment
is the portion of the violator's long term financing provided by
preferred sharaholders. t is equal to preferred stock divided

by capitalization. .
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Debt . share of investment-is the portion of long
term financing provided by other lenders. It is equal to
léng term debt divided by capitalization.

-
-~

Equity is typically the most expensive form of
long~term financing. Therefore, the greater the share of
equity, the greater the total cost of financing. This leads
to increased savings from delaying complianca.

Debt is typically the least expensive form of
long-term financing. Therefore, an increase in the debt share

leads to decreased savings from delay in compliance.

Preferred stock dormal;y has tﬁe smallest share
of long term financing. It is generally less expensive than
common equity financing but more expensive than debt. If
the preferred stock share increases, the effect on savings
from delaying compliance depends on how the debt and common

equity shares are affected.

The equity, debt, and preferred stock shares of
investment for Company X were taken from the
sample data, computed on the Worksheet and then
entered on the Penalty Data Sheet.
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SOURCES::

1. 3 - 5 year average from Mocdy's

2. Annual reports

3. PF.T.C.'s Quarterly Financial Report
4. Headquarters (Enforcement Office)

S. Violating firm

5. Marginal Income Tax Rate, This is the fraction

of ghe last dollar of taxable income which must be paid by
the owner to federal, state and local governments. It is the
amount by which taxes would increase if taxable income were
to increase. It is different from the averagqe tax rate (i.e.,
the total tax divided ﬁy total taxable income). For a socurce
subject to the maximum federal tax rate of 0.48, one may
determine the amount of state tax included in the combined
rate by multiplying the state tax rate times (1 minus .48).
The combined marginal tax would then be that portion of the

state tax included, plus the .48 required by federal statute.

The marginal income tax rate is included in the
formulation because it in essence represents the share of
certain expenditures which are borne by the government. For

example, operating and maintenance expenses are ordinarily
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deductible expenses, hence they reduce the amount of the
viclator's income that is subject to tax. The greater the
tax rate, the greater is the corresponding savings in tax
liability for a given amount of operations amid maintenance
expense. Similarly, depreéiation of capital assets reduces
taxes because it reduces the amount of pre~tax income subject
to taxes. As with operations and maintenance expenses, the
greater the tax rate the greater the reduction in tax liabi-
lity for a given size depreciation'expense, Since tax
savings from deductions of both operating expenses and depre-
ciation is greater with a2 higher tax rate, the effect of a

higher rate is to reduce the cost of compliance.

Company X is located in Alabama. 1Its marginal
income tax rate was taken from the Marginal
Federal/State Tax Rate Table (attached).

SOURCE :

1. Marginal Federal/State Tax Rate Table

6. Depreciation Methods. Depreciation is a mecha-

nism to allow the cost of the equipment to be distributed
systematically over its useful life. One effect of deprecia-

ticn is to shield income from taxation by reducing pre-tax
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income in the years following purchase of the equipment.

Accelerated depreciation results in a dispropor-
tionately large fraction of these tax savings occurring in
the earlier years of an asset's life. It therefore increases
the present value of the tax shield, in effect reducing the
cost of the asset. Accelerated depreciation therefore leads
to reduced cost of compliance and reduced savings from non-

compliance. .

For civil penalty purposes, the following de-

preciation methods are used:

a. The Straight-Line Method: The depreciation

is computed by dividing the original cost into equal amounts
over the equipment's tax life. This means that if the control
equipment cost $200,000 and it has a 10 year tax life, with

no salvage value, there will be a yearly depreciation of $20,000

($200,000 divided by 1.0).

b. The Double-=Declining Balance Method: This

depreciation is computed by charging a constant percesntage
against the undepreciated balance each year. That fraction

is equal to twice the straight line rate. 1In addition, at
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some point the dépreciation may be shifted to a straight-line

basis to write off the remaining book value.

To illustrate this depreciation method, assume
that the same $200,000 equipment with a 10 year tax life is

depreciated using the double declining balance method.

Book Value Book Value
Beginning Annual End of
Year of Period Depreciation Period
1 $200,000 , $440,000 $160,000
2 $160,000 $32,000 $128,000
3 $128,000 $25,600 $102,4400
4 $102,400 $20,480 $ 81,920
S $ 81,920 $16,384 $ 65,536
6 $ 65,536 $13,107 $ 52,429
7 $ 52,429 $13,107 $ 39,322
8 $ 39,322 $13,107 $ 25,215
9 $ 26,215 $13,107 $ 13,108
10 $ 13,108 $13,108 -0-

c. The Sum=-of-the-Years-Digits Method: This de-

preciation is computed by summing the years' digits and making

a fraction by using the total as the denocminator and each year's
digit (beginning with the last ?ear) as the numerator to
depreciate the cost of the equipment. A piece of equipment

with a ten-year life would be depreciated by summing the

years' digits (1+2+3+4+5+6+7+8+9+10 = 55 - the dencminator).
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The depreciation for the first year would then be 10/55, the
next year 9/55, then 8/55....etc. of the cost of the equip-

ment.

Where the useful life of the equipment is
relatively long, the denominator may be calculated with the
following formula, where N is the number of years of useful

life: .

(E;_%__L) X N = denominator

«

For example, if the useful life of the egquip-

ment were 10 yeafs:
(s 1) x 10- ss

The following illustrates the use of this

method with the above example:

Year fraction Depreciation
1 10/55 $ 36,364
2 9/55 32,727
3 8/55 29,091
4 7/55 25,455
5 6/53 21,818
6 5/55 18,182
7 4/55 14,3545
8 3/55 10,909
9 2/55 7,273

10 1/55 3,635
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SQURCE:

1. The Violating Company

7. Investment Tax Credit, This is a reduction in

federal income taxes that results from making qualified cap-
ital investments. The investment tax credit is, in effect,

a tax rebate given on the purchase of qualified depreciable
equipment. However, instead of giving the investor the
rebate in cash, the Treasury lets the investor take the

redit as a direct reduction of the tax he owes:. Thus, if in
1579 the firm's qualified investments émounted to $150,000,
the firm would send IRS $15,000 less in taxes than it other-
wise would. The investment tax credit is set by statute at

10s.

The investment tax credit is included in the
formulation because it has the effect of reducing the cash
outflow required to purchase the pollution control eguip-
ment. Thus, the higher the investment tax credit rate, the
lower the cost of compliance and the lower the amount saved

by noncompliance.
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The investment tax credit for Company X is 10s.

SOURCE:

l. I.R.S. Code, Chapter 1, Subpart B -
Rules for Computing Credit for Invest-
ment in Certain Depreciable Property.

8. Interest Rate. This is the rate of interest which

would be paid by the owner if additional debt were to be acguired.

Like the rate of return-;n common eguity, the
interest rate represénts the cost of part of the funds used
. to finance Eﬁe pbllution cohtroi eqﬁipment. The greater
the intzrest rate, the greater the cost of compliance ané the

greater the savings from noncompliance.

Lacking a specific long-term debt issue by
the violator within a year of the beginning of the period of
noncompliance, use an interest rate based on the bond rating
assigned the company's most recently issued bonds bv Moody's

rating service.

The interest rate for Company X (taken from the
sample data) has been entered as 8%.
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SOURCES::

1. Company-specific debt obligations from
Moody's or similar financial sources

2. Interest for "A" rated corporate bonds™
as given in Moody's.

9. Preferred dividend rate. The method used for

determining the preferred dividend rate is identical to that
used to select the interest rate. The quality rating of the

firm's preferred shares is found in Moody's Bond Record in the

Preferred Stock section. If the stock is not rated, an "a”

rating is assumed.

Average yields are reported for only "“aa", "a",
and "baa" preferred stocks issued.by utilities. However,
these figures should be used for non-utilities as well. If
the stock has a rating of "baa" or lower, use the "baa" average
yield. Preferred rated "aa" or higher should use the."aa"

yield.

Company X has no preferred stock.

SOURCE:

1. Mocdy's Bond Record
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II. CALCULATION OF ECONOMIC SAVINGS OF VIOLATORS OTHER
THAN PRIVATELY-OWNED, TAX PAYING SOURCES

Appropriate data for calculating the economic savings
of violators that are not privately owned.business organi-
zations subject to the federal income tax will have to be
individually considered. 'Generally, econcmic savings for
such sources can be determined by treating the pollution
capital expenditures as ones that would have been paid for
entirely by using long-term debt. Accordingly, the only
financial data generally needed for such violatofs are:

1) the source's interest rate on its long-term
debt;

2) the percentage rate of return on investment
actually used by the source to evaluate
alternative investments (i.e., the rates
analogous to a private company s rate of
return on book egquity):

3) the capital investment cost and the annual
cost of the operation and maintenance expenses
that were avoided;

4) the useful life of the pollution control
equipment that was defarred; and

5) the inflation rate associated with the
pollution control equipment that has been
delayed

6) tax credit =0

73 tax rate = Q



WORKSHEE'T

1976 1975 1974 1973 1972
STOCKHOLDERS' EQUITY = Capital Stock par value $ 19,869 |$ 19,869 |$ 19,869 S 19,869 |$ 19,869
+ Retalned earnings : +] 108,401 95,231 94,469 82,019 79,511
+ Capital surplus + 66,632 66,632 66,632 66,632 66,626
- Treasury stock - 123 123 123 123 123
Stockholder's equity =1 194,779 181,609 180,847 168,391 165,883
SOURCE: Sample Data for Company X
CAPITALIZATION = Long term debt ; $ 65,429 $ 29,000 }$ 33,000 |[$ 40,693 $ 62,990
+ Preferred stock : + 0 0 0 0 0
+ Stockholders' qulty +] 194,779 181,609 180,847 168,391 165,803
Capltalization =| 260,208 210,609 213,847 209,081 228,873
SOURCE: Sample Data for Company X
RETURN ON EQUITY - After tax profits - Pref. Stock |s 32,999 $ j9‘439 $ 35,451 |$ 13,458 73 6,430
Btockholders' Equity =
194,799 181,609 180,847 | 168,391 165,883
RETURN = = ,169 =,211 =,196 =.079 =,038
Industry's Avg., Source's . A
or SIC Average Return = ——;llgg-SOURCEx Sample Data for Company X
EQUITY SHARE OF
INVESTMENT = Stockholders' Equity $194,779 $181,609 |$180,847 ($168,391 $165,8813
Caplitalization
260,208 - 210,609 213,847 209,004 228,873
Average Equity Share = .7968] = _ 748 = ,862 = ,845 = ,805 = .724

SOURCE: Sample Data for Company X



1976 1975 1971 1973 1972
DEBT SHARE OF INVESTMENT = Long Term Debt $ 65,429 [ $ 29,000 | $ 33,000 $ 40,693 $ 62,99
Capitalization 260,208 210,609 213,847 209,084 228,81
Average Debt Share = ,2032 =,252 =.138 =,155 =.195 =,276
) SOURCE: Sample Data for Company X

PREFERRED SHARE OF INVESTMENT = Preferred Stock

Capltallization

Not Applicable

(Would be computed in same manner as equity)
share

INFLATION FACTOR = 1977 index = 204.1

ndex 1377 = 1-4876

Average annual inflation rate

Monthly inflation rate

1]

i

(Inflation factor)l/3 = 1.083

= 8.3 percent

(1.083)1/12

= 1.0066

= 0.66 percent

CONVERT CAPITAL COST TO DOLLARS AS OF FIRST DAY OF NONCOMPLIANCE

Deflated Cost =

Actual Cost

(1 + Monthly Inflation Rate)

1,200,000

MOWCHE USIAY —

= 1,123,138

1.0684

1,200,000  _
(T ¥ .0066)10



CIVIL PENALTY DATA SHEET

SOURCE NAME/LOCATION: Company X/Alabama
1 2 3 4

PROCESS: Scrubber
CAPITAL COST: $1,123,138
ANNUAL QO & M: $§ 112,314
DEPRECIABLE

LIPE (YRS): 12
USEFUL LIFE )

(¥RS): 18

MONTHS OF

VICLATION: 10
MONTHS TO

SETTLEMENT: 6
PENALTY AMT: S 92,480

COMMON FINANCIAL PARAMETERS

Tax Cradit Rate = 1
Federal & State Income Tax Rate = .506
Inflation Rate = ,083
Rate of Return on Equity = .14
Interest Rate = .08
Praferred Dividend Rate = 0
Equity Share of Investment = ,7968
Preferved Stock Share = 0
Debt Share = ,2032

Depreciation by Sum of Years Digit
Standard Amortization




Arkansas
California
Colorado
Connecticut
Delaware

Dis. of Col.
Florida
Georgia

- Hawaij

Idaho
Illinois
Indiana

Iowa

Ransas
Kentucky
Louisiang
Maine
Maryland
Massachusetts
Michigan
Minnesots
Mississippi
Missouri
Montana
Nebraska

New Hampshire
New Jersey
New Mexico
New York
North Carolina
North Dakota
Chio

Oklahoma
Oregon
Pennsylvania
Rhode Islang
South Carolina
South Dakota
Tennesses
Utan

Vermons+
Virginia

West Virginia
Wisconsinp

MARGINAL FEDERAL/STATE INCOME Tax

1978

STATE TAX
\

FEDERAL Tax

483
48
48
48 ~
48
48
48
48
48
48
48
48
48
48
48
48
48
48
48
48
48
48
48
43
48
48
48
48
48
48
48
48
48
48
48
48
48
48
48
48
48
43
48
48
48
48
48

MARGINAL
TAX RATE

.506

.5736
.5346
.5112
.5268
.506

.5216
.5174
-5216
.506

.5112
.5136
.5138
.5008
.4956
.532

.506

.5101
.5008
.5164
-5164
.519

.5206
.5424
.5008
.506

.512s
-4943
.5164
.5086
.506

.5268
.5112
-5112
.521s
.5008
.5112
.5294
.5216
.5112
.5086
.5112
.5112
.5189

.5112
.5112
.52112



INFLATICN RATE INDEX

FOR

CHEMICAL ENGINEERING PLANT COST

1970

1971

1972

1973

1974

1975

1976

1977

1978

SOURCE:

ANNUAL INDEX

125.7

-

132.2

137.2

144.1

165.4

182.4

192.1

204.1

218.8

Chemical Engineering




FEDERAL TRADE COMMISSION RETURN ON EQUITY STATISTICS

(Percent)

Industry Five~year Average (1974-78)2
All Manufacturing Corporations ' 13.9
Nondurable Manufacturing Corporations 14.4
Pood and Kindred Products . 14.0
Tobacco Manufactures l6.6
Textile Mill Products . 8.1
Paper and Allied Products 13.9
Printing and Publishing . - 15.2
~éhemicals and Allied Products ) , 15.9
Industrial Chemicals and Syntheticsl 14.5
Drugsl : ' 18.5
Petroleum and Coal Products 14.9
Rubber and ﬁiscellaneous Plastic Products 11.2
Other Nondurable Manufacturing Corporatiocns 13.0

lracluded in major industry above.

2pata for 1978 includes first three quarters only. Quarterly
statistics can be found in the Federal Trade Commission's
AQuarterly Financial Report. ,



Industry Five-vear Average (1974-~78)2
Durable Manufacturing Corporations 13.3
Stone, Clay and Glass Products 12.1
Primary Metal Industries 9.4
Iron and Steell 9.8
Nonferrousiuetalsl _ 8.8
Fabricated Me£al Products 15.3
Machinery, Except Electrical o 15.2
Electrical and Electronic Equipment - 12.8
Transportation Bqu%pmegt . ' ' 13.0
Motor Vehicles and Equipmentl 13.1
Aircraft, Guided Missiles and Partsl 13.2
Instruments and Related Products 15.8
Other Durable Manufacturing Corporations 13.5

lIncluded in major industry above.

2pata for 1978 includes first three quarters only. Quarterly
statistics can be found in the Federal Trade Commission's
Quarterly Financial Report.



INSTRUCTIONS FOR USING THE PROGRAMS TO CALCULATE ECONOMIC SAVINGS

There are two programs available for calculating the economic
savings component of the civil penalty. The first, CIVPEN, is
intended to be used largely for illustrative calculations and

in response to requests for copies of the progqram. CIVPEN is
written in the FORTRAN computer language and is designed to
correspond closely to the September 1978 Technical Suppert
Document for the Civil Penalty Policy.

The second program, CPREPEAT, performs the same calculations as
CIVPEN but allows multiple calculations without having to re-
enter all parameters. That is, it is possible to calculate
economic savings using one set of numbers and then make new
calculations by changing only as many input parameters as desired.
Creating this flexibility for the user required adding substantial
complexity to the program. It is therefore suggested that copies
of this program not be released.

CIVPEYN

1. Sign on EPA's WCC computer system.

2. Type EXEC CIVPEN:EPABOH (key return). The system
will print: Job submitted, job started, and
request the first data input, INITIAL CAPITAL
INVESTMENT=, -in the next several seconds or
minutes, depending on user demand.

Additional gquestions will follow each data input
(and "return”). Caution: When user demand is
high, response time can be very slow. Be certain
the computer has given you your complete prompt
before answering input questions. A prompt is
generally a two digit alpha-numeric job identifier
and a question mark (e.g., 2B?).

When a percent is called for, it should be entered
as a decimal. For example, an interest rate of 9
percent would be entered as .09.

3. To make a copy of the program, type LOAD CIVPEN:EPAROH

(key return) ané then type LIST (key return). A
complete listing will take approximat=sly 10 minutes.

TCS Financial Consultants



Instructions (cont.)

CPREPEAT

l.
2.

Sign on EPA's WCC computer system.

Type EXEC CPREPEAT:EPABOH (key return). The system
will print: Job submitted, job started, and request
the first data input, INITIAL CAPITAL INVESTMENT=,
in the next several seconds or minutes, depending
on user demand.

Additional questions will follow each data input
(and “"return"). Caution: When user demand is high,
response time can be very sSlow. Be certain the
computer has given you your complete prompt befors
answering input questions. A prompt is generally

a two digit alpha-numeric job identifier and a
question mark (e.g., 2B?).

When the calculations have been completed and the
results printed, the computer will ask how many
changes are to be made. Typing in a ¢ (zero) causes
the program to stop. Typing in a number from 1 to
12 causes a series of guestions to be asked con-
cerning the item number to be changed and its new
value. Asking for more than 12 changes will cause
the program to regquest all 17 input parameters.
Typing in 999 will result in a list of all current
variable values being printed. '

Caution: Changes are cumulative. That is, if you
change the wvalue of a parameter, the ¢ld wvalue is
lost. You must therefore be careful to keep track
of the current values of each of the parameters as
you make changes. After you have made several
changes, it is wise to have a current list printed
by typing 999 as described above.

TCS Financial Consuitants
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CEFICT OF INFORCIMENT

MEMORANDUM

SUBJECT: The Attached Memorandum Concerning Statements by
Agency Personnel Purvorting to Sanction Scource
Actions Whnich Are Inconsistent With Statutory

. Reguirements

TROM: The Assistant Administrator Zor Inforcement
TO: The Administrator

Thers have Dbedn increasing pressures; in zart prompted
v enforcement cf existing requirsments, on Agency Derscnnel
to racognize ég facto relaxations of discharge and emission
limitations prior to formal Agency action on proposed revi-
sicns of those limizzticons. I have also become awares oF
situations where scurces have Teen purportedly authcrized by
Agency personnel +to proceed with construction, modification,
Oor opera+tion in the absence oI reguired permiis. While there
mayv be c1:cumstancas where, in the exercise of the Acency's
judcment, such zctions are avpropriate, I am concerned about
inconsistant applicaticns of statutery reguirements zmong
the various Acgency vrograms and Regicnal ofZices. I Z=2el it
is essential that gzricr Seacqua:te:' rova cbtained
cefore such assurancss ars made. I fors mmend that
you sicn the attached n-dorandum.




Qe

--'JSA-
o .
- f.=
] \%7 E UNITZD STATIS INVIRCONMENTAL PRCTZSTION AGZINCY
. = >
% =~ NASHINGTON, 2.2, 22280

W
-~
8
o
-
e

THZ ASMINIST=ATCAR

SUBJZCT: Statsments bv aAcan
Sanction Source Ac
With Statutory Reg

TO: Regional Administrators
Regions I-X

This memorandum Zsstatss ZPA policy acaianst meking any
fermel or informal commitment to reirzin from taking enforce-
ment action a&gainst, ¢r otherwise to sancticn activities by,
sources that violate statutorv or regulatorv requi:emen*s
aéministeraed by the Agencvy Unlass the procedurses contained
in the relevant statute, ragulation or gpermit arse followed
the zolicy generzlly forbids sanctioning the construction or
ogeraztion of any source without a :=q“1rec Dermit, or the
operation of any source in violation of an apolicable emissicn
or disscharge limitation.

Failure to acheres to this policy may have sififacts that
rzach bevond a specific source or Region. Any commitment nct
20 enZcrce 2 statutory racuirsment against a particular souxrcs
mav severely hamper lzter enforcement efforts not onlv against
Zhat source but 2lso acainst other sources that mav claim %o ze
similarly situatad.

I racogn-zo that excsptions may arise under this policy,
ané that a commitment may oe appropriate in 2z very unusuzl case.
2z2cause the ne-d Z£cr national cconsistency in this arxsz is
essential, any written or orzl commitment on :the part oI 2z
Pagicnzl off-ce not to tzke action under an Agencyv administersd
statuta xmust reacaive advancs concurrance oy the Assistant Acdmin-
istrator Zor Enforcement. If a2 Regional EZnforcement Director
nelisvas the Agencyv should mzke such a commitment, she or ne
should first discuss the matter with the approgriate Fsadguartars
Deputy Assistant Administratcr., This shculd ncrmally ke éone in
the context 0f 2 wriitten memorandum o tha assistant Administra-
Tor, s&nt to the attention oI ths apTrcerriets HZezdguaritsers Tezuty
2s33istant Administratcr, Zully exglaining all rslisvant facts.



This zolicy doces not change the manner in which fhe Agency has
dealt with bvpass or unse* situations affecting NPDES zermittees,
or other situations coverzd by specific regulations. Upset and
bypass situations will contlnne to be handled ov the Regional
=nforcement Division Director, or the Director of the State
agency, as set forth in 40 CFR §122.14(%)-(l). ?ZPlease ensure
‘£hat all appropriate members of vo staff fullv understand this

policy.
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Ehforcement Division Directors
Regicns I-X



CIVIL PENALTY POLICY

Note: This policy is dated July 8, 1980. EPA approved a new
Civil Penalty Policy on February 16, 1984. However, the water-
specific parts of the July 8, 1980 policy remain effective until

EPA develops a medium specific, water penalty policy.



g} UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
’;Méj © WASHINGTON, D.C. 20460
3 & :

OFFICE OF ENFORCEMENT

CIVIL PENALTY POLICY

JULY 8, 1930

For application of Section 309(d) of the Clean Water
Act and Section 113(b) of the Clean Air Act to

Certain Water Act Violators and Air Act

Stationary Source Violators
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I. Preamble

The objective of this civil penalty policy is to assist
in accomplishing the goals of environmental laws by deterring
violations and encouraging voluntary compliance.

The elements of the policy reflect years of experience
by federal, state and local enforcement officials, adapted
to present conditions and needs. The policy has had the
benefit of much informed comment in meetings of federal, state,
and local officials in every region, in written comments, and
in a working group of federal and state enforcement officials.

The policy is based upon the main themes of the Clean Air
and Water Acts, in which Congress required all citizens, private
firms and public bodies to join in a common effort to restore
and maintain the quality of the nation's air and waters, and
to do so consistently in all parts of the country, in accordance
with statutorily mandated time schedules. The theme of national
consistency has been reinforced by the Clean Air Act Amendments
of 1977, which directed the Administrator of the Environmental
Protection Agency to promulgate regulations designed to assure
fairness and uniformity in implementing and enforcing the Act
by the EPA Regional Offices and the states (Clean Air Act,
Section 301).

The national. response to the Air and Water Acts is
encouraging. The overwhelming majority of citizens, private
firms and public bodies have met the deadlines and complied
with what was required of them. A minority have not. This
penalty policy will keep faith with those who joined the
common effort. It will help maintain the voluntary compliance
on which achievement of our environmental goals depends.

The Clean Air and Water Acts authorize civil penalties
up to stated maximums. This policy enunciates general principles
for determining appropriate penalties that the government will
seek in individual cases. It is based primarily on four
considerations--the harm done to public health or the
environment; the economic benefit gained by the violator;
the degree of recalcitrance of the violator; and any unusual
or extraordinary enforcement costs thrust upon the public.
The policy recognizes appropriate mitigating circumstances
or factors. Each of these penalty considerations and each of
the mitigating factors is well founded in law and is con51stent
with statutory requirements.
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While fulfilling its primary objective to deter violations
and encourage compliance, this policy has very significant
additional justifications and benefits as well:

A. The policy is fair:

l. in an ethical sense, because it
will assure that violators of the
law do not economically benefit
from their violation,

2. 1in an economic sense, because it will
assure that violators do not gain an
economic advantage over others who
incurred costs to obey the law, and

3. 1in a geographic sense, for it will
assure that no area of the country can
offer lenient enforcement as an advantage -
to its industries or a lure to the industries
of other areas.

B. The policy seeks to improve the operation of the
market sector of our economy by more fully
imposing onto polluting firms costs otherwise
thrust upon the public. By internalizing more
of the social costs of producing goods or
services, it makes prices of goods or services
better reflect the resources used in their
production, and allows the market system to
better allocate resources. -

C. The policy seeks to compensate the public for
harm done to public health or the environment,
or for unusual or extraordinary enforcement expenses.

D. The policy seeks to make efficient use of govern-
ment resources by removing economic incentives to
viglate environmental laws. thus maintaining high
voluntary compliance rates. Because there are
hundreds of thousands of pollution sources, even
a small decline in compliance rates brings major.
new requirements for enforcement resources.

Because this policy is to be used by many federal, state
and 1lccal enfcrceoment cfficiale throughout the countrv, i+ has
been drafted in general form. It is a policy for determining
what civil penalties the government will seek when civil
actions are taken, not a policy to determine which enforcement
actions should be taken. Enforcement strategy or priorities

are determined elsewhere, not by this policy.
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II. Statutory Basis for Civil Penalty under Water and
Air Acts

Civil penalties are provided for in Section 309 (b) of
the Clean Water Act, which subjects violators to civil penalties
of up to $10,000 per day of such violation. The Water Act has
no further statutory criteria for determining the precise
amount of the penalty, leaving that to be determined by the
court. Authority for such civil penalties has been in the
Act since its passage in 1972. :

Since 113(b)of the Clean Air Act provides for civil penalties
of up to $25,000 per day of violation and requires courts to "take
into consideration (in addition to other factors) the size of the
business, the economic impact of the penalty on the business and
the seriousness of the violation." The authority for civil
penalties was added by the Amendments of 1977. There was no
authority for civil penalties in the Air Act prior to these
amendments, at least for violations such as the ones within the
scope of this policy.

In addition to adding civil penalty authority in Section 113,
the Clean Air Act Amendments of 1977 also established, in Section 120,
mandatory administratively imposed, noncompliance penalties.

Regulations implementing Section 120 noncompliance penalties
have now been promulgated. Such noncompliance penalties are not
covered by this civil penalty policy, and nothing stated in this
policy should be taken to refer to them in any way, except
that provision has been made in this civil penalty to avoid
duplication of penalties based upon the economic benefit of
delayed complianci during the same time period (see discussion
in part X below.) :

III. Types of Violations to Which Policy Applies

The civil penalty policy is to be used by federal, state
and local officials in enforcement actions involving certain
violations of the Clean Air Act, as amended, and certain
violations of the Clean Water Act, as amended.

1

The preamble to EPA's final noncompliance penalty regulations
provides that no notices of noncompliance will be issued, or
penalties assessed, prior to January 1, 1981. For purposes
of determining an appropriate civil penalty, EPA will only
calculate the economic benefit of delayed compliance prior

to this date.
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The policy applies to major and minor water pollution
sources which violate those requirements of the Water Act made
subject to civil penalties by Section 309(d),“ and to major
and minor stationary air pollution sources which violated those
requirements of the Clean Air Act made subject to civil penalties
by Section 113(b).

The application of this civil penalty policy to situations
in which full compliance is required prior to operation (as,
e.g., under the New Source Performance Standards under Section 111
of the Clean Air Act) should not be interpreted as suggesting
that noncompliance can be tolerated if penalties are paid.

1 cont.

With respect to any emission limitation or other requirement
approved or promulgated by the Administrator after August 7, 1977,
which is either more stringent than those in effect at that time
or which establishes a requirement-where none existed before,
Section 120(g) of the Act provides that the effective date for
noncompliance penalties will be the date that full compliance

is required with such limitation or requirement (though not

later than three years from such approval or promulgation, nor
earlier than the effective date that noncompliance penalties
begin with respect to violations of existing limitations).

2

i.e., violators of effluent limitations under Section 301
of the Clean Water Act; water quality related effluent limitations
under Section 302; national standards of performance under Section 306;
toxic and pretreatment standards under Section 307; monitoring
under Section 308; aquaculture under Section 310; disposal of

sewage sludge under Section 405; violators of permit conditions
or limitations under Section 402 and 404; and violators of orders
issued under Section 309 (a).

3

i.e., violators of an aduinistrative order issucd undor Socticon 113(a2)
of the Clean Air Act; a state implementation plan requirement
approved under Section 110; a New Source Performance Standard under
section 111; National Emission Standards for Hazardous Air Pollutants
under Section 112; a compliance date extension issued to a source
converting to coal under 119(g) (as in effect prior to August 7, 1977);
a delayed compllance order issued to a source convertlng to coal under
113(d) (5); a nonferrous smeiter order under SeCiion 115; csrtain
requirements relating to monitoring under Section 114; a require-
ment. imposed in a delayed compliance order under Section 113(4);

and attempts to construct or modify a major stationary source

in any area for which the Administrator has found, under (
Section 113(a) (5), that the state is not acting in compliance with
applicable requirements for issuance of permits to construct or
modify sources in nonattainment areas.



-5~

This policy applies to past and future violations of the
above-mentioned requirements of the Clean Air and Water Acts
where the violation results from the source's failure to make
capital or operation and maintenance expenditures necessary to
bring itself into initial compliance with the requirements (e.g.,
failure to install equipment, buy and use complying fuel, carry
out a process change, etc.).

The policy does not apply to violations following initial
compliance or to violations of an intermittent or transient kind,
such as spills, violations of emission or discharge limits through
accidents or when attributable solely to the failure to adequately
operate or maintain pollution control equipment. Civil penalties
are probably desirable in most actions against such violations, but
the appropriate amount of such penalties is not set by this policy.

This policy does not apply, of course, to penalties for
criminal violations, nor for violations of court decrees. 1In
most cases that are settled, it will be desirable to include
st2pulated contempt penalty amounts in the consent decree. Such
amounts are not subject to the civil penalty statutory limits and
are not covered by this policy.

While  this policy has been limited at this time to circum-
stances where its application is clearly appropriate, experience
will undoubtedly indicate other circumstances to which it should
be extended. Such situations will be considered on a case-~by-case
basis. Penalties appropriate for other violations under the Clean
Air and Water Acts, and under other Acts, will be the subject of
future guidance.

IV. Use of the Penalty Policy in Enforcement Actions

This civil penalty policy is intended to be used by
federal and state enforcement officials and, in appropriate
cases, by local officials (e.g., local air pollution control
agencies operating under authority of state air pollution
laws). It is to be used in civil actions in state and
federal courts, and in state and local administrative
~ proceedings.

Enforcement actions must seek both expeditious compliance
and adequate civil penalties. The penalties to be sought in
accordance with this policy are in no way a substitute for
compliance nor do they preclude injunctive relief or other
non~duplicative remedies. '
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The goal of an enforcement action where this policy applies
is both compliance (including interim controls) and appropriate
penalties. Compliance and penalties should not be in any way
traded off against each other. Compliance with the law is
mandatory, and whereas details of technology or schedules may
differ, enforcement officials should not bargain for compliance
(or interim controls) by offering any reduction in penalties.

Even in the period before the statutory deadlines, the
Clean Water and Air Acts required compliance immediately or
as expeditiously as practicable. After the deadline has
passed, it is even more urgent that vioclators be brought
guickly into compliance.

The penalty policy, moreover, already is structured
to provide a strong economic incentive for rapid compliance,
for the more rapid the compliance the lower the penalties
under this policy. Such an effect is automatically built into
the method of calculating the economic benefit of delayed
compliance, for one of the major factors-of the formula is
the length of the period of noncompliance. The penalty factors
of harm to the environment and recalcitrance of the wviolator
may. also lead to penalty reductions as the speed of compliance
increases. In the case of major source violators of the Air Act,
moreover, the requirement of mandatory, administratively assessed
noncompliance penalties adds additional economic incentive for
rapid compliance.

Additionally, it must be kept in mind that penalties are
authorized and intended to deter violations and encourage
compliance. Penalties are not effluent or discharge fees.
Payment of penalties does not give any right or privilege
to continue operation in violation of law or to slow down
compliance.

When civil enforcement actions are brought in courts, the
question of penalties will arise in three contexts--filing the
civil complaint, determining the minimum amount acceptable in
settlement,. and presenting argument to the court (and possibly
affidavits or testimony, as well) for its consideration in setting
penalties at trial.

The Agency is prepared to settle enforcement actions brought
under this policy. Where settlement is not possible, the Agency
is obviously free to claim penalty amounts up to the statutory
maximum, which will generally be the amount claimed in the
complaint..
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The methodology of this penalty policy will be used to’
determine a "minimum civil penalty"” which would typically be
presented to the court as an appropriate penalty to be imposed.

In addition, the methodology will be used to determine a
lower "minimum civil penalty acceptable for settlement" (set out
in Part VI) to be used for settlement negotiations.

This policy will allow enforcement officials to arrive
at fair, consistent and rationally based penalty sums while
providing a lower minimum figure as an encouragement to settlement
if enforcement officials believe that settlement is desirable.

By providing them with a minimum settlement figure, this
policy gives the enforcement officials responsible for the action
a range in which to exercise their discretion to settle or not to
settle (i.e., between the statutory maximum and the minimum sum
acceptable in settlement as determined by this policy).

Where the state or local administrative bodies are taking
enforcement actions ard have authority to administratively impose
civil penalties, the minimum penalty figure determined for settle-~
ment purposes in civil actions should also serve as the minimum to be
imposed in the administrative action. The administrative body,
however, will want to consider its statutory maximum penalty
authority and the minimum civil penalty and will probably want
to impose penalties above the settlement amount. This is
particularly the case since the administrative 'body will
probably have already decided the case regarding the violation,
and reductions for settlement will no longer be relevant.

V. Determining the Amount of the Statutory Maximum
Penalty and of the Minimum Civil Penalty

The minimum civil penalty should be determined by the factors
and method set out below. The c¢civil penalty so determined will,
in most cases, be lower than the statutory maximum sum. Where
the civil penalty sum so determined is higher, this information
may be used in settlement negotiations or litigation but the
statutory maximum is, of course, all that may be requested by
the government or imposed by the court.
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The amount of the minimum civil penalty should be determined
as follows:

Step 1 ~ Factors Comprising Penalty

Determine and add together the appropriate
sums for each of the four factors or elements
of this policy, namely:

the sum appropriate to redress
the harm or risk of harm to
public health or the environment,

the sum appropriate to remove the
economic benefit gained or to be
gained from delayed compliance,

the sum appropriate as a penalty

for the violator's degree of recalci-
trance, defiance, or indifference to
reguirements of the law, and

the sum appropriate to recover unusual
or extraordinary enforcement costs
thrust upon the public.

Step 2 - Reductions for Mitigating Factors

Determine and add together sums appfopriate
as reductions for mitigating factors, of
which the most typical are the following:

the sum, if any, appropriate to
reflect any part of the noncompliance
attributable to the government itself,

the sum appropriate to reflect any

part of the noncompliance caused by
factors completely beyond the violator's
control (floods, fires, etc.).

Step 3 - Summing of Penalty Factors and Mitigating
. Reductions

Subtract the total reductions of Step 2 from
the total penaltv of Step 1. The result is
the minimum civil penalty. If no settlement
can be reached with the defendant, this sum
would typically be presented to the court as

an appropriate penalty to be imposed.
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In some unusual cases, the penalty amount determined in
this manner may be larger than the violator can reasonably
be expected to pay while bringing itself expeditiously into
compliance and continuing to do business. In such cases,
enforcement officials may recommend that the penalty be post-~-
poned or forgiven in part or in total.

VI. Determining the Minimum Penalty Acceptable for Settlement

Many cases may, of course, be settled prior to trial and
result in consent decrees or orders, rather than being litigated
to conclusion. The objectives of the enforcement action are still
the same, however =-- full and expeditious compliance (including
interim controls), and penalties. 1In cases in which enforcement
officials think settlement is appropriate, they may, as an
encouragement to settlement, reduce the penalty below the lesser
. of the statutory maximum and the sum determined to be the
" minimum civil penalty. This reduction, however, may not be
greater than the percentage which reflects the likelihood of
being unable to establish the violation or violations.

[ 3

Example:

Assume-statutory maximum penalty = $5,000,000
(200 days of violatidn @ $25,000/day)
Assume minimum civil penalty = $2,000,000

Assume estimate of government's chance of proving
violation at trial = 80% (or, chance of being
unable to prove violation = 20%)

The maximum reduction permitted for settlement
is, therefore, $400,000 (20% X $2,000,000)

The minimum civil penalty acceptable for settlement
is, therefore, $1,600,000 (80% X $2,000,000 or
$2,000,000 - $400,000) (i.e., range for settlement
negotiation = $5,000,000 to $1,600,000)

It is assumed that enforcement actions will not be taken
unless the evidence of violation is strong; therefore, in most
cases, the percentage of reduction should not be large--probably
not more than 25%. Unusual circumstances may, however, exist
where larger reductions are appropriate.
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It is not required, of course, that enforcement officials
handling an enforcement action reduce the penalty for settlement,
or that they reduce it in any given amount. Defendants who
settle quickly will undoubtedly stand better chances of receiving
such reductions than those who do not.

It should be noted, moreover, that the reduction relates
only to the degree of uncertainty of proving that the violation
or violations resulted from the source's failure to make capital
or operation and maintenance expenditures necessary to bring
itself into initial compliance. It does not relate to uncertainty
as to the court's decision on compliance schedules and penalties.
Enforcement officials should carefully and thoroughly prepare
the facts and reasoning supporting their penalty request, and
should not be reluctant to present these arguments to the court.
Judges are accustomed to deciding such matters, and will
make better decisons after receiving well-reasoned recommendations
based on fair principles consistently applied.

There may be extraordinary instances where the minimum
settlement penalty amount is more than the vioclator is_able to
pay. In such cases, it may be appropriate to agree to a post-
ponement of the penalty or payment over time, or, in an extreme
case, to a further reduction of the penalty. Further guidance
on handling .these extraordinary instances is set out below.

VII. Explanation of Factors Considered in Determining
Minimum Amount of Civil Penalty

A. Harm or Risk of Harm to Health or the Environment

The extent that the violation harms or poses risks
of harm to public health or the environment must be carefully
considered in setting the appropriate penalty, for violations
which involve such harm or risk are certainly very serious.
For example, a violation involving discharges of toxic chemicals
into waters which enter or threaten to enter public drinking
water supplies certainly causes or threatens serious harm to
public health. It may also destroy or threaten valuable
fishing or recreational resources.

Similarly, a violating air pollution source in an area
which has not attained the primary (i.e., health protective)
ambient air standard is contributing to a health hazard or is
actually causing harm to residents of the area.

All pollutants introduced into the environment create
cases to precisely gquantify the harm or risk caused by the
violation in question. The penalty amount attributable to
such public harm or risk will have to be determined on the facts
of each specific case.



Estimated costs of environmental restoration may be
useful in quantifying harm to the public, and traditional
personal injury damage concepts may be helpful in quantifying
injuries to public health. It may also be possible to use
the recreational values developed by various public agencies
to assist in quantifying environmental harm.

B. Economic Benefit of Delayed Compliance

) Violations which are the subject of this policy
usually consist of a failure to install and operate required
pollution control equipment within time limits set by law,
or a failure to utilize fuels or raw materials with lower
pollutant content.

Delaying the purchase and operation of pollution
control equipment results in economic savings or gains to
the owner or operator of a facility. These savings or gains
arise from two distinct sources:

the opportunity to invest the capital’
funds not spent to purchase and install
pollution control equipment during the
period of noncompliance, and

the avoidance of the operation and main-
tenance expenses associated with the
pollution control equipment during the
period of delayed compliance (labor,
materials, energy, etc.). These costs
avoided represent a permanent savings

to the owner or operator; they may, of
course, also be invested in income-producing
ways.

The economic benefits attributable to delaying capital
expenditures and avoiding operation and maintenance expenses have
been combined in a single formula. Because these benefits occur
over a period of time, both past and future in some cases, the
formula reduces these benefits to a present dollar wvalue by
standard accounting methods, and also takes into account tax
effects, and other appropriate economic factors. The formula
is further described in a technical support document dated
September 27, 1978, subject: Computation of - Economic Benefit
of Delayed Compliance under Civil Penalty Policy. The formula
described in that memorandum should be utilized in calculating
economic benefit for the purpose of arriving at appropriate
penalty amounts. It is recognized, however, that there may be
unusual circumstances in which a different method of measuring
economic benefit may be appropriate. The acceptability of any
such method will have to be determined on a case-by-case basis.
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C. Violator's Recalcitrance, Defiance, or Indifference
to the Requirements of the Law

Good faith efforts to obey the law are expected of
all subject to its jurisdiction. Except as provided below
in Sections E and F (pp. 13 and 14) assertions of "good
faith" should not be considered as a basis for reducing the
otherwise appropriate penalty. Courts traditionally conS1der
the degree of the violator's recalcitrance, defiance,
purposeful delay or indifference to its legal obligations
"in setting penalties. Enforcement officials should do so also,
and should not hesitate to include a sum in the civil penalty
to reflect such factors where they exist.

Care should be exercised, however, not to seek to
add such an element of penalty on a person, firm, or entity
for exercising, without purpose of delay, its lawful rights
to challenge agency determinations in administrative or
court proceedings. A violator which has complied with all
requirements that were not disputed while challenging the
rest has not been, on these grounds alone, recalcitrant,
defiant or indifferent. Such a violator is on a different
footing from one which used a challenge of one aspect of its
compliance requirement to delay all compliance, or which
made frivolous challenges for purposes of delay. This latter
mode of behavior may indeed constitute recalcitrance, defiance,
or indifference so as to justify adding an element of penalty.

If a violator, in good faith, did challenge agency
determinations without purpose of delay, but d4id not prevail,
and by virtue of the litigation has missed a deadline, or other-
wise failed to comply, it is nevertheless in violation, and
subject to the civil penalty factors other than the one related
to the recalcitrance, defiance, or indifference of the violator --
i.e., harm or risk to public health or the environment, economic
benefit of delayed compliance, and extraordinary enforcement
costs. When a source decides to challenge an agency regquirement,
it assumes the risks of not prevailing in its challenge. Violators
"litigate on their own time." U.S. Steel v. Train, 556 24 822,
(7th Cir. 1977).

D. Extraordinary Costs of Enforcement Action

Although attorney's fees-and court costs cannot be
recovered by the federal government in civil enforcement actions,
there are situations when it is appropriate to consider unusual
expenses incurred in detecting the violation, defining its
extent, and in bringing the enforcement action.
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Where, for example, a source has disregarded its
obligation to identify its own pollutant discharges and apply
for a permit, and the government, as a result, must undertake
such work, the government's costs in identifying the discharges
may be included in the amount sought. Or, for example, where
the violator's sampling and analytical procedures are so
deficient that the government must conduct significant sampling
on its own to confirm discharge levels, the expense of such
sampling may be added to the sum of civil penalties sought.
Those costs which are routinely incurred by state and federal
enforcement officials need not, however, be sought as part of
a civil penalty.

E. Mitigation for Noncompliance Caused by the
Government Itself

When failure to comply or compliance delay was caused
by, requested by, or attributable to the government, civil
penalties are not appropriate. When the failure to delay
was partially caused by the government, the penalties may
be reduced in proportion to the relative share of government
responsibility or in proportion to the period of delay caused
by the government. It is expected that mitigation on this
basis will only be permitted when the government was clearly
responsible for the delay, as, for example, it may have been
in a small number of cases under the Water Act. In these
instances, a discharger challenged conditions of an NPDES
permit, requested an adjudicatory hearing, prosecuted its
request expeditiously and in good faith, and may have been
delayed by the Agency's lack of resources to provide prompt
hearings for all those who challenged their permits.

States and the federal government are not bound by
the acts of the other, but they will, of course, want to be
informed of and consider carefully the acts of the other in
connection with penalty decisions.

F. Mitigation for Impossibility

Where delayed compliance was, in fact, attributable
to causes absolutely beyond the control of the violator (such as
floods, fires, and other acts of nature) and was not due to
fault or negligence, a civil penalty is not required--even in
instances where as a result of the impossibility the violator
has enjoyed an economic benefit. If only a portion of the
period of delayed compliance is attributable to such factors
beyond the violator's control, a civil penalty should be
sought only for that period of noncompliance that was not
attributable to such factors.
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G. Other Bases for Mitigation

There may also be other unforeseeable mitigation
circumstances because of which all or a part of the otherwise
appropriate civil penalty should not be sought, as, for example,
when it was not technically possible to comply. Acceptability
of such a situation as a mitigating circumstance will have to be
considered on a case~by-case basis, keeping in mind also the
"technology forcing" aspects of the laws. Another instance
in which all or part of an otherwise appropriate civil penalty
might not be sought would be where emergency needs require that
sources be operated even though they fail to comply with discharge
or emission limitations. Obviously, situations involving unusual
mitigating circumstances must be looked at individually since the
full range of such circumstances cannot be predicted.

Since the Water Act and the Air Act impose absolute
duties of compliance, requiring sources to take whatever measures
are possible to come into compliance by the legally established
dates, the burden is clearly upon the violator to establish a
compelling reason why a civil penalty should be mitigated. This
burden should only be considered satisfied where urgent efforts
are made to comply but actual impossibility or government conduct
alone precluded compliance, or where a similar mitigating circumstance
caused the delay. Only in these instances have violators really
made what should be considered a "good faith" effort that excuses
noncompliance. All dischargers must be held to a standard that
requires careful and diligent planning and an urgent, serious
effort to come into compliance in a timely manner.

H. Specified Clean Air Act Factors

The civil penalty policy factors described above
include consideration of the three factors specified in Section 113
of the Clean Air Act. The "size of the business" is reflected
in the economic benefit of delayed compliance since less expensive
control equipment is typically required for smaller businesses
and the benefit of delaying installation of such equipment is
correspondingly less. The "economic impact of the penalty on
the business” is considered by the penalty deferral or reduction
that is allowable where viclatcrs lack +he ability to immediately
pay the full amount.of the penalty (see section IX below). The
third factor, the "seriousness of the violation," is taken into
account by looking at the harm done to public health and the
environment (violations may, though, be considered as serious,
even though they do no measurable or quantifiable harm to the
environment) and the violator's recalcitrance, defiance or
indifference to the requirmeuis oi thc law.
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VIII. Approved Environmentally Beneficial Expenditures
In Lieu of Payment of Penalty Sum to State or
Federal Treasury (i.e., "Credits Against Penalty")

A. Use of Credit to Satisfy or Offset Penalty

Occasions have arisen in enforcement actions where
violators have offered to make expenditures for environmentally
beneficial purposes above and beyond expenditures made to comply
with all existing legal requirements, in lieu of paying penalties
to the treasury of the enforcing government. Courts have
sometimes accepted such payments, and in some circumstances
such arrangements are acceptable under this penalty policy.

For ease of reference (but without characterizing them for

any other legal purposes--e.g., tax deductibility) such
alternative ways for a violator to satisfy the penalty instead
of paying the penalty sum to the federal, state, or local
treasury are referred to herein as "credits" against the
penalty. :

Examples of possible credits against a penalty
might be:

(1) construction and operation of approved
pollution control egquipment in addition to that
required for compliance with existing regquirements
which will achieve a significant further increment
of environmental benefit above all present reguire-
ments of federal, state or local law.

(2) financial contributions to a private or
governmental body or agency for environmentally
approved uses--e.g., restoring fish and wildlife
resources, carrying out environmental studies or
research of a high priority need, improving the
ability of citizen or public interest groups

to monitor and assist in enforcing the law.
Credits, however, will not be given for expen-
ditures that would properly be required as part of
equitable relief being sought for the violationms,
such as cleaning up the pollution, restoring the
areas affected, or reimbursing the government's
costs of doing so, unless.these costs have been
included in the penalty sum. In all events, the
financial contributions must be acceptable to the
enforcing agency. Credits for high priority research
are desirable, but the research must be closely
scrutinized to insure it is beneficial from the
point of view of the enforcing agency, not merely
from the point of view of the violator.
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B. Criteria for Acceptable Credits

In determining whether a proposed expenditure is
creditable against the penalty, the following criteria must
be satisfied:

(1) The penalty sum itself will generally be
stated in the order, decree or judgment as
determined, before any credits are allowed, and
this amount should be clearly identified as a
penalty.

(2) The expenditure proposed for credit must

be approved by enforcement officials in advance

of the entry of the decree, order, or judgment

in the case, must be clearly delineated therein, and
must be enforceable along with other elements of

the decree, e.g., subject to stipulated contempt
penalties or to the court's continued contempt authority
for the full length of time over which expendltures

are to be made.

(3) The item to be acquired by additional expendi-
ture for which credit is given must be described
with sufficient precision to bind thée wviolator

to the agreed expenditure level. Where the

credit is for the construction and operation of
additional pollution control eguipment that

will bring about a greater degree of control than
that required by law (and a considerably reduced
discharge or emission level) an agreement should
be obtained from the violator that it will treat
the reduced discharge or emission, in all respects,
as a requirement of law for the period that it has
agreed to operate such equipment.

(4) The proposed expenditure must be clearly

for environmental benefits above and beyond

the requirements of law. Interim controls and
expeditious compliance are required by law (not

just waiting for the lact day befcore the

statutory deadline) and are not appropriate for credit.

(5) Environmental. laws reguire compliance at all
times. Good engineering practice, therefore,
includes design of pollution control systems

with sufficient capacity and reliability to provide
a margin ol safety tu €nsure suCh continucus com-
pliance.  Expenditures for this margin of safety
are to assure compliance with the reguirements of .
law and are not eligible for credits.
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(6) If in accomplishing the required level of
pollution control, the violator necessarily

will accomplish a higher level of control, there
can be no credit for such incidental benefit.
(e.g., to accomplish 80% removal of a pollutant,
the violator must necessarily purchase and operate
equipment which removes 85% of the pollutant.)

(7) Studies or research and development which are
necessary parts of compliance with legal require-
ments are not eligible for credits (e.g., studies
assessing the feasibility and costs of alternative
methods of compliance or prototype research and
development). Research and development work
eligible for credit should be work from which

the public in general can benefit. To insure this,
the following measures should be required:

(a) the enforcing agency should insure

that adequate reporting procedures are
required. These procedures should include

an initial research and development plan,
periodic progress reports, and a comprehensive
final report that documents startup and the
first year of operations if a facility was
involved;

(b) _ the enforcement agency or its contractors
should be given the right to obtain first hand
information about the work by inspecting all
documents associated with it and by making
on-site inspections; and

(c) the source should agree that all domestic
patents, design rights and trade secrets that
result from the work will be placed in the
public domain.

In most instances the research and development should
be related to the violation, but other instances can be considered
on a case-by-case basis. As stated above, credits for research
or studies will be closely scrutinized.

(9) Expenditures accepted for credit may only

be expenditures that the violator agrees it may
not later use (or sell to anyone else to be

used) as a credit against any other existing
provisions of environmental law (such as emis-
sion offset to allow the construction or modifica-
tion of a major stationary source in an area where
national air quality standards are not being
satisfied) and the decree must so provide.
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C. Constraints on Federal Enforcement Officials
With Respect to Payment of Penalties and Use
of Credits In Lieu of Penalties

The Air and Water Acts both authorize civil penalties
which are payable only to the United- States Treasury. State
statutes may differ, but most provide for payment of the penalties
to the State Treasury.

Civil enforcement actions to enforce the Air or
Water Acts whether settled or litigated to conclusion will
end in orders, decrees, or judgments of a court. In such
actions there are limitations governing the positions to be
taken by federal enforcement officials. In settling cases,
federal enforcement officials may accept proposals for
expenditures as credits against penalties and recite them,
as well as the penalty sum, in the proposed consent decree,
but it must be kept in mind that such provisions as well as
the entire decree are subject to approval by the court.

With respect to credit for proposed contributions
to third parties, federal enforcement officials may not '
agree with defendants as to such payments in lieu of paying
the penalty to the United States Treasury, for that prefers
a third party as recipient of the payment over the United

States, and prefers one third party potentlal recipient over
another.

State and local enforcement officials may or may
not be as constrained with respect to proposing contributions
to third parties. Accordingly, the appropriateness of state
or local government officials proposing credits for contributions
to third parties must be governed by their own policies.

D.. Discretionary Nature of Credit

Acceptance of a proposed credit is purely discretionary
with federal, state, and local enforcement officials. Enforcement
officials may, of course, insist on payment of the penaliy into
the treasury. The statutes provide for penalties. Violators
have no "rights" to credits against these penalties. '

E. Consideration of After-Tax Effects of Credit
Expenditures

- The amount of the credit to be given for pioposed
expenditures is governed by the ruvle that it must have the
same after-tax effect on the violator as payment of the penalty
sum would have. Since the penalty sum is immediately payable upon .
entry of the order, decree or judament, any proposed credit which
includes other than immediate payment of the full sum must be
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reduced to an equivalent present value by standard accounting

methods. Where the expenditure proposed for credit is construction

and operation of additional pollution control equipment, the formula
for computing economic benefit of delayed compliance (see paragraph
VII.B. above) should be used to compute the present value of the
credit. It should be noted that this formula assumes that the
expenditures will receive normal tax treatment (deductibility or

credit against tax) and accounts for that. The present value resulting
from use of this formula may, therefore, be used dollar-for-dollar

as credit against the penalty. :

IX. Penalty Postponement or Forgiveness Based Upon Inability
To Pay ,

In some instances, the indicated appropriate civil penalty
may be so severely disproportionate to the resources of the
owner or operator of the violating facility that its imposition
would cause the owner or operator very serious economic hardship.
In such unusual cases, enforcement officials may recommend to
the court that it postpone or forgive the otherwise appropriate
penalty, in part or in total as circumstances may indicate.

While the appropriate civil penalty amount may be post-
poned or reduced in such circumstances, no such concession
may be made with respect to the cost of coming into com-
pliance. Except as the Air and Water Acts may themselves
provide, compliance is required in every case, regardless of
cost and regardless of the violator's financial situation.

Clearly the burden is on the violator to establish its
inability to pay. This burden can only be satisfied when
the violator has produced adequate evidence to establish
its financial condition and when the enforcement officials
involved have obtained a competent review of the violator's
financial condition. Mere statements of inability to pay
are not enough, and a violator making such a claim must be
willing to make full disclosure of its financial affairs to
enforcement officials and the court under circumstances that
assure such disclosure is accurate and complete.

If review by persons competent to assess the violator'’s
financial condition and prospects indicates that the violator's
resources would not permit it to finance its compliance, and
also pay the penalty, then, if adequate interest can be arranged,
the penalty may be paid over time.



-20-

If even payment over time is not possible, then the
penalty may be reduced to an amount commensurate with the
resources of the violator (taking into account the cost of
compliance).

In making a determination of the wviolator's ability to
pay, it is important to insure that the economic condition
of the violator has not been distorted by transactions with
parent companies or shareholders or by unusual or uncon-
ventional accounting practices. Where such distortion has
taken place, parent company and shareholder or other owners'
resources should be considered in determining whether or not
the violator is able to pay the civil penalty. In all cases,
review of financial information by persons competent in
financial affairs should be obtained.

X. Time Period for Apglication‘ofACivil Penalty Policy

In general, this civil penalty policy would appropriately
apply to violations of the kinds covered which have occurred
since enactment of the Air Act in 1970 and the Water Act in 1972.
In determining the penalty sum, both with respect to the
statutory maximum and the minimum civil penalty, the period of
violation should begin with the earliest provable date of
violation and continue until the violator has installed and
operated the required equipment, made the  required process change,
or converted to the complying fuel and thus brought itself into
compliance.

Under the Water Act, this general rule will be applied
in this civil penalty .policy, since authority for civil penalties
has existed since 1972. Consequently, the period covered and
the noncompliance period commence on the date when the schedule
requirements of a National Pollutant Discharge Elimination System
(NPDES) permit were violated or on July 1, 1977, (the statutory
deadline for best practicable control technology or secondary
treatment), whichever is earlier. The period of noncompliance
ends when the violator has brought itself into full compliance
with statutory (including permit) requirements.

Under the Air Act, there are other considerations which,
as a matter of policy, lead to application of a different rule
regarding the time period for application of this civil penalty
policy. The Air Act has had authority for criminal or civil
injunctive relief since 1970, but general authority for civil
penalties was not added until the amendments of 1977, which
Look effcct August 7. 1977. Whether, as a matter of law, civil
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penalties are authorized in civil enforcement actions commenced
or amended after August 7, 1977, for violations occurring before
August 7, 1977, may be debated, but regardless of that, and
without conceding any issue of law, as a decision of policy, this
civil penalty policy will be applied by federal enforcement
officials only to those violations of the Air Act occurring

after August 7, 1977.

Accordingly, under the Air Act, for purposes of computing
the statutory maximum penalty, the period of noncompliance will
commence with August 7, 1977, or the date of earliest provable
violation, whichever is later. For purposes of computing
the minimum civil penalty, the period of noncompliance used will
also be as stated in the previous sentence, except that when
considering the sum to be included for the violator's recalcitrance,
defiance, or indifference to its legal obligations, the entlre
record of the violator should be considered.

When determining a civil penalty under the Air Act a
special consideration also applies concerning the end date of
the period of noncompliance, but only with respect to the
element of the penalty based on removing the economic benefit
of delayed compliance.

As indicated earlier, Section 120 of the Air Act requires
EPA to assess and collect noncompliance penalties against certain
categories of stationary sources. The purpose of these admin-
istratively imposed penalties is to recapture the economic value
which a delay in compliance may have to the source owner or operator.
EPA will not issue any notices of noncompliance or assess and
collect any noncompliance penalties prior to January 1, 1981.
While the authority to collect noncompliance penalties (Section 120)
is independent of and additional to the authority to seek civil
penalties (Section 113), federal enforcement officials will not
seek double recovery of any portion of the economic value attributable
to-delayed compliance. Accordingly, when the period of noncompliance
will extend beyond January 1, J981, the economic benefit element of
the civil penalty should be based only upon the noncompliance that
will have occurred prior to that date.

Sources subject to judicial orders or that have negotiated
consent decrees with EPA, will not have their civil penalties
recalculated. Additionally, even if a consent decree has not
been approved by the court, the amount of the penalty need not be
recomputed if it is clear that agreement has been reached on all
material terms, including the penalty amount, and among all parties,
including EPA where it is a party. .In all other settlements, the
economic benefit components of the civil penalty will be based
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upon noncompliance which will occur up to January 1, 1981, or the
date for final compliance specified in the consent decree,
whichever is earlier. 1In this way the policy will provide an
incentive for expeditious and fair settlements, while honoring
the Agency's commitment not to seek double recovery of any
portion of the economic benefit element attributable to delayed
compliance.

In all other respects, however, in Air Act cases, both when
computing the statutory maximum penalty and when determining
the minimum civil penalty (or the minimum acceptable for
settlement), the period of noncompliance continues until the
violator has brought itself into full compliance with the
regquirements of the law.

Where state or local government civil penalty authority
existed prior to August 7, 1977, then that additional authority
might, of course, be used by the state to extend the period of
noncompliance.

XI. Application of Civil Penalty Policy to Different Types of
Sources - Private, Public, Regulated Utilities, etc.

Congress, in enacting the civil penalty provisions of the Air
and Water Acts, and in the Air Act's (Section 120) administratively
imposed noncompliance penalties, made no exemptions or distinctions
for classes or types of violators on the basis of ownership or
form.of organization. This civil penalty policy seeks to carry out
Congress' fair, evenhanded, consistent approach, but recognizes
obstacles in a few situations.:

1

a. Privately-Owned or Operated Sources (other than
Regulated Utilities)

This penalty policy, as described above, applies in
full in civil enforcement actions against privately-owned and
operated sources other than regulated utilities. Extraordinary
"situations, if any, can be handled on a case-by-case basis.

B. Publicly-Owned Utilities and Investor-Owned,

Regulated Utilities

[y

Publicly-owned utilities and investor-owned, regulated
utilities 'are to be treated equally.

Penalties will be sought from utilities whose violations
come within the scope of this policy. The focus of these penalties
will be on deterrence. That ies; penalties should be in sufficient
amounts to deter future violations. Penalties should include
appropriate amounts for environmental harm or risk of harm caused
by the source's violations and recalcitrance or indifference of the
source to its legal obligations as well as any extraordinary
enforcement costs which the government has been forced to pay.
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cC. State and Municipal Facilities

In enforcement actions against state or municipal
facilities, including publicly-owned treatment works, this civil
penalty policy applies, except with respect to the penalty element
for economic benefit of delayed compliance.

Because state and municipal budgeting and financial
decisions are generally concerned with the allocation of tax
derived public funds to provision of public services, rather than
the sale of goods or services for profit, recovering the economic
benefit of delayed compliance is somewhat less applicable. In all
such cases, the economic benefit of delayed compliance should be
calculated and considered as a guide, but in determining the
minimum civil penalty and the minimum civil penalty acceptable for
settlement, enforcement officials may recommend that this factor
be discounted or eliminated in cases where they think it is
appropriate. Because the other elements (harm or risk; recalci-
trance; extraordinary enforcement expense) are not always susceptible
to precise quantification, the appropriate minimum civil penalty
or the minimum civil penalty acceptable in settlement for such
facilities can only be determined on a case-by-case basis.

The only further guidance with respect to penaltles
in such cases is as follows:

1. Enforcement officials should not excuse all
civil penalties except in extraordinary situations,
for that would create a double standard of more
lenient treatment for public agencies than private
individuals or firms.

2. Civil penalties for violations by state or
municipal facilities should be in sufficient amounts
to deter future violations, considering the elements
of this penalty policy, size of the facility, and the
duration of the wviolation, and in a municipal case, the
size and the resources of the municipality. To
achieve a deterrent effect, civil penalties for
violations by state or municipal facilities should
bear some relationship to the population served by
the violating facility and upon which the burden

" of the penalty will fall.

D. .Federal Facilities (Other than Utllltles)

Because of recent amendments to the Air Act and
the Water Act and the federal mechanism that exists for the
payment of penalties, federal facilities present a significantly
different problem from other violating sources. Accordingly,
guidance as to them will be provided elsewhere.
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XII. Federal-State Cooperation in Implementing this‘Poliqy

As part of their efforts to enforce air and water pollution
laws, many federal, state, and local enforcement officials will
be using this penalty policy. To assist in achieving consistency
in its application, a method of consultation among federal, state
and/or local enforcement officials has been devised to insure
that appropriate penalties will be sought in specific cases.

XIII. Effective Date of this Civil Penalty Policy

Many of the factors comprising this penalty policy have
been used by federal and state enforcement officials for years.
EPA's civil penalty policy has been more fully articulated over
the last year.

On June 3, 1977, guidance was provided to EPA regional
offices by the Office of Enforcement regarding criteria for
settlement of civil penalty aspects of enforcement cases under
the Water Act. This guidance included most of the factors now
more fully explained in this document, including, for example,
recovery of the economic benefit of delayed compliance, harm
to the public; and recalcitrance of the violator. EPA's intention
to take enforcement action against major source violators of
the Water Act and to seek civil penalties, including sums to take
away the economic benefit of delayed compliance, was announced
at a press conference on June 21, 1977, by Assistant Administrator
Thomas C. Jorling.-

Further elaboration of this Water Act civil penalty policy
was provided by an Office of Enforcement memorandum to EPA
regional offices dated June 28, 1977.

The Air Act Amendments became effective on August 7, 1977,
including authority for civil penalties, and regions were
advised on September 2, 1977 that civil penalties should only
be sought for violations occurring or continuing after
August 7, 1977.

The first comprehensive version of this consolidated Air
and water Act civil penalty rolicv was distributed to federal
and state enfprcement officials on November 23, 1977, and took
effect on that date.

In addltlon to these general communlcatlons, this civil
penalty policy was explained at meetings and workshops of
federal, state, and local officials, at press conferences
and other gatnerlngb at Washing+tcon, D.C.; and in all regions
of the country in the last half of 1977 and early 1978. This
policy has had the benefit of comments, discussion and analysis
over many months.
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The civil penalty policy (including its predecessors as
explainéd above) covers all Air and Water Act cases within
its scope, as follows:

all Water Act cases not concluded prior
to June 3, 1977, and

all 2ir Act cases not concluded prior to
August 7, 1977. )

The application to Water Act cases concluded after
June 3, 1977 and Air Act cases concluded after August 7, 1977,
but prior to the date of this memorandum, is governed by
the guidance extant and in effect at the time the case was
concluded, including any case-by-case guidance given.

For purposes of this policy, a case was concluded if it
is clear that agreement had been reached on all material terms,
including penalties, and among all the parties, including EPA
where it was a party. Where the agreement had been reduced to
writing so as to memorialize its terms, it was clearly concluded.
Other situations will have to be individually considered.

Enforcement officials aware of civil enforcement actions
which they believe should not be included within the coverage
of this policy or its predecessors should present the facts
‘'or circumstances for consideration.

XIV. Previous Civil Penalty Policy Superseded

This civil penalty policy supersedes all previous Air Act
stationary source and Water Act civil penalty policy, including
the following, but only to the extent that such previous policy
was inconsistent herewith: '

(1) U.S. Environmental Protection Agency, Office

of Enforcement guidance letter entitled "Settlement

of Section 309(d) Enforcement Cases for Monetary Amounts"
dated June 3, 1977, signed by Stanley W. Legro, Assistant
Administrator for Enforcement.

(2) U.S. Environmental Protection Agency, Office
of Enforcement guidance letter entitled "Settlement
of Section 309(d) Enforcement Cases for Monetary
Amounts--Policy Background" dated June 28, 1977.
signed by Stanley W. Legro, Assistant Administrator
for Enforcement.
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(3) U.S. Environmental Protection Agency, Office
of Enforcement guidance letter entitled "Civil
Penalties under Section 113(b) of the Clean Air
Act Amendments of 1977," dated September 2, 1977,
signed by Richard D. Wilson, Acting Assistant
Administrator for Enforcement.

Jeffrey G. Miller
Acting Assistant Administrator for Enforcement
U.S. Environmental Protection Agency
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OFFICE OF ENFORCEMENT

MEMORANDUM

SUBJECT: Neutral.Inspection Plan r %he NPD%?/B;D?fEm
FROM: Edward A. Kurent ;:f f1fu,_ Q/

Director, Enforcemeny “{EN-33

TO: ' Regional Enforcément Division Directors
Regional S&A Division Directors
Director, NEIC

Attached is the final Neutral Inspection Plan which was
developed for the NPDES Compliance Inspecticon Program. This plan
fulfills the requirements for performing neutral compliance inspec-
tions based on the Marshall v Barlow's, Inc. ruling. The Neutral
Inspection Plan must be used to target all inspections which are
not based on some type of probable cause. Copies of this plan were
distributed to each Region last year for comments.

The selection of candidates £for neutral inspections each vear
will be based on only two factors; the length of time since the
last inspection and geographic grouping (to minimize -the use of
resources). The initial selection process will be done by computer
using the Permit Compliance System (PCS). Selecting specific per-
mittees for inspections will then be based on common geographic
areas. For example, a permittee with a low priority for inspection
may be chosen if it is in close physical proximity to a permittee
with a very high priority for inspection.

This plan will not be used to target all NPDES compliance
inspections, only those based on administrative factors. We expect
that the portion of inspections which are not based on some form of
civil probable cause (DMR data, citizen complaints) will be very
small. Indeed, some Regions plan all their inspections based on
probable cause for violations. 1In these cases, no Neutral Inspec-~
tion Plan would be needed. Similarly, some Regions (along with the
States) are able to inspect each major permittee once a year. Since
this Neutral Inspection Plan is based on annual planning, it would
not be needed in these cases.
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Several Regions commented that the significance of the
discharger should be a factor, ¢Since this plan will be applied
only to major permittees, we believe this issue is basically
addressed. In eddition, when the new major/minor designation sys-
tem is complete, PCS will be able to use potential Zor a permittee
to discharge toxics as a factor in the neutral inspection process.,
Without this information in PCS, it would be necessary to perform
a review of every major permittee to determine the toxics discharge
potential. This would place an unreasonable burden on Regional
enforcement programs. '

If you have any guestions or comments on this plan, please
contact me or Brian Maas of the Enforcement Division staff at
755=-0994.

Attachment



CRITERIA FOR NEUTRAL SELECTION OF
NPDES COMPLIANCE INSPECTION CANDIDATES

BACRKGROUND
Iﬁ response to the recent Supreme Court decision in

Marshall v. Barlow's Inc., 436 U.S. 307 (1973), the Agency

is developing neutral inspection criteria to be used when
targeting compliance inspections. The purpose of using the
neutral inspection plan is fo eliminate any bias in choosing
candidates for compliénce inspections.

Under the National Pollutant Discharge Elimination
System (NPDES) authorized by Section 402(a)(l) of the Clean
Water Act, over 50,000 permits have been issued for the dis-
charge of pollutants. Of these issued permits, about 8;000
have been classified by EPA or states with NPDES authéfity
as major permittees. The designation of a permittee as

"major"” is based on quantity and potential environmental

_impact of the wastewater source.

EPA's program to monitor compliance with the terms and
conditions of issued NPDES permits is primarily designed to
ensure the compliance of the major permittees. EPA has not
been provided with sufficient resources to routinely monitor
the compliance ¢f the rgmaining minor permittees."

Compliance inspections performed under the NPDES'pro-

gram can be divided into two general .categories: 1) those
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inspections baseé on administrative factors; and 2) those

inspections based on specific evidence of an existing

‘violation, e.g. civil probable cause.

Inspections based on the second category are not
neutral since ihey are based on prior kno&ledge of apparent
or probable permit violations. Factors which constitute -~
specific evidence include: 1) violations reported on recent
DMR's; 2y citizen complaints; 3) response to emergency
situations, such as threats to public health or safety:;

4) follow-up to previous inspections which indicated
vioclations; and 5) specific enforcement case support.

For targeting inspections which rely strictly on
administrative factors, the Agency has developed the

following neutral inspection plan.

UMNIVERSE OF NPDES INSPECTION CAMNDIDATES

The EPA, upgﬁithe presentatioﬁ of credentials, has the
authority to enter and inspect all NPDES permitted facilities
at any time regardless ©of other factors such as "major" or
"minor" designations. Because of limited resources, not all
facilities are taryeted for inspections each year. The
frequency with which compliance inspections are performed
is based on the discharger's environmental significénde,
available resources, the types and mix of inspections beiﬁg
employed, climatic and geograpinicel inilusnges con ingpection

Iogistics, and other factors influencing compliance monitor-

-ing such as the ability to follow up on inspection findings.



BASIC SELECTION CRITERIA

When targeting permittees of neu;ral compliance
inspections, the time that has passed since the last inspec-
tion and the geographical grouping of the permittees are the
oenly factors wq%sg may be considered. Other information, such
not be used since this would constitute probable cause under
the civil standard. However, the existence of such data would
not preclude the facility from being considered for a neutral
inspection if this neutral plan is followed during the
selection process.

The only permittees who would not be considered when
targeting neutral compliance inspections are permittees who

are in current litigation with EPA. This does not apply to

state litigation.

NEUTRAL COMPLIANCE INSPECTIONS

To target inspections based on a neutral inspection plan,

-Regions will first determine the length of time that has

>
passed since the last EPA or state inspection for all major

permittees. This can be done easily using the capabilities
of the Permit Compliance System (PCS) available in each EPA
Regional Office. A PCS report can be generated which will
print out each major permittee in order by the date of the
last inspection. appendix A contains a sample list which

the PCS System can generate. A. separate report should be
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ct

generatz2d for each state in the Regicn. In some cases, i

ot
1
ot
[{\]

may be aprroprizte to use subdistricts (by county) of a s
derending on the organizational structure in a specific state
or Region. The permittees which are highest on the list
(greatest time since lasi inspection) will have the highest
priority for neutral inspections.

In crder to minimize use of Agency resources, inspection
targeting should be based on both the priority list and
geographical grouping. For example, any permittee on the list
may be targeted for an inspection if it is in close physical
proximity to a facility which is very higﬁ on the list. This
is extremely important as it allows the most .efficient use of
the limited inspection resources. The PCS System can give the
names and most recent inspection dates for all permittees
which are in the same county a2s a permittee which is selected
for an inspection.

The priority list will identify only those facilities
which are possible targets for-compliance inspections during
the current f£iscal year. The exact timing of these inspeo:
tions during the fiscal year will be at the discretion of
the Regional Office, based on logistiés and épecigic Reglional
needs.

The list of permittees targeted for inspections may be

amended at any time dufing the fiscal year. Similarly, before

th

the start of a new fiscal year,- Regional Offices should



S
reassess all permittees recgardless of whether all previously

targeted inspections have been completed for the current

INSTRUCTIONS FOR TARGETING INSPECTIONS BASED ON TEE POINT-
ASSESSMENT SYSTE!l

To use the neutral inspection plan,’Regional Offices will
first determine the rercentage of inspection resources that
will be devoted to neutral administrative inspections. This
will depend, to a large extent, on the ongoing enforcement
case loaa and the percentage of major permittees which have
probable violations of effluent limitations.and compliance
schedules. For example, a Region may allocate the following
resources for neutral inspection activities:

a) 10% of the Compliance Sampling Inspection resources;

b) 25% of the Performance Audit Inspection resources;

and

¢) 50% of the Compliance Evaluation Inspectién

resources, .

The remé&ning Regional inspection resources would be
reserved for inspections based on probable cause and specific
enforcement case support.

The Région should next determine the approximate.number

of neutrél inspections that can be completed using the
resources allocated for each inspection type (CSI, CEI, PAI).

This number will be flexible depending on the type and/or the

number of outfalls and size of the permitted facility.
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For each state, starting with'thé permittees highest on
the list, proceed down the prioritv list until &about one thizg
of the neutral inspection resources for that state have been
allocated. For.example, if the allocated inspection resources
for neutral inspections in a particular state are enouan for
30 inspections, arproximately the first 10 permiftees on the
priority list would be targeted. The Region should then use
the remaining 20 inspections for permittees which are grouped
with the already targeted candidates based on common geograghi=-
cal and/or special technical considerations. For example, a
Region may target a2 sampling inspection at a facility with a
high point rating, and then target several more sampling"
inspeétions, CEI's or PAI's in the same geograrhic area. This
would allow all these inspections to be done on one inspection
trip, ) ' L .

Regions may target inspections to single facilites at
times, such as when the facility is in close proximity to
Regional Offices or Field Offices.

A specific percentage of.inspection resources are set
aside each fiscal year for enforcement case support activi-
ties and emergency response. By the last quarter of the
fiscal year, Regions should know to what extent thnese
set-aside resources will be available for routine inspections.

To the extent that these resources become available, they

should be utilized to inspect the remaining permittees on the

cricrity list.



Apoencdix A

The following two pages are sample printouts £from the Permit
Ccﬁpliance System (PCS) for the State of New Jersey. Printoﬁt 1
gives a partial listing of major NPDES facilities in order by the
date of the last inspection., Permittees with no date listed for
inspections have not haé an inspection which was noted in PCS.
These permittees will have the highest priority for neutral
inspections.

Printout 2 is a list of permittees and inspecticn dates by
county (for New Jersey). This Priﬁtout is used to identify per-
mittees which may be in close physical proximity tec facilities

which were chosen for inspections from Printout 1.
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E,1, OV pouy pE HENOUA cone,
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SUBJECT: Direct Referral ,. ’
FROM: Richard H. Mays /K‘ E ;?‘ .

Senior Enforcemefit Counsel

TO: Assoclate Enforcement Counsels

.-

-~

Attached 18 a2 letter of agreement between the Deputy
Administrator, on behalf of EPA, and the Acting Assistant"
Attorney General for Land and Natural Resources, on behalf
of the Department of Justice, regarding the referral of
certain types of cases from the Regional Offices directly
to the Department of Justice for a period of one year on
an experimental basis.

You will note that this agreement does not go into
effect until December 1, 1983, and that Courtney Price
will distribute a memorandum within EPA explaining this
agreement and how it will be implemented within the Agency.
Courtney would like to have the assistance of each of you
and your staffs in developing the guldance memorandum which
will implement this agreement. Please review the agreement
in your respective offices and submit any suggestions you
may have for its implementationm.

This office needs to closely monitor both the efficiency
and the effectiveness of this method of handling referrals.
Therefore, it is an f{xportant responsibility to assure that
this guidance memorandum receives careful and thoughtful
consideration. Please have your respective comments submitted
to me by Wednesday, October 26, 1983 to enable us to prepare
and distribute a guidance memorandum to the Regions well in
advance of December 1, 1983. e :

Attachment
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As a tesult of our neeting on Tbursday, September 8, ‘19885 =<

and the subseguent Giscussions of respective staffs, we are in

agreement that, subject to the conditions set forth below, the

classes of cases listed herein will be referred ‘directly from
EPA's Regional Offices to the Land and Natural Resources Division

of the Department of Justice in Washington, D.C.

The terms, conditions and procedures to be followed in
implementing this agreement are:

1. The Assistant Administrator for Enforcement and Compliance
Monitoring will waive for a perzod of one year the regquirement
of the Assistant Administrator's prior concurrence for referral
to the Department of Justice for the following classes of

judicial enforcement cases:

(a) Cases under Section 1414(d) of the Safe DPrinking Water
Act which involve vioclations of the National Interim
Primary Drinking Water Regulations, such as reporting or
monitoring violations, or maximum contaminant violations;.

(b) The following Easés under the Clean Water Act:

(1) cases involving discharges without a permit
by iadustraal d;schargerz. .

(i) all cases against nznor industrial dzschargers;

(111) cases lnvolving failure to‘-onxfb: or, report by
industrial dischargers; '
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{iv) referrals to collect stipulated penalties from '
industrials under consent Gecrees;

(v) referrals to collect administrative spill penalties
under Section 311(3j) of the CWA;.

All cases unfer the Clean Alr Act except the following:
(1) cases involving the steel indnstry.

(ii) cases involving non-ferrous smelters;

-

(1ii) cases involving National messxons Standards for

Bazardous Air Pollutants:

(iv) cases 1nvolving the post—1982 enforcement policy.

2. Cases described in Section 1, above, shall be referred
directly from the Regional Administrator to the Land and
Natural Resources Division of DOJ in the following manner:

(a)

The referral package shall be forwarded to the Assistant
Attorney General for Land and Natural Resources, U.S.
Department of Justice (DOJ), with copies of the package
being simultaneously forwarded to the U.S. Attorney

{USA) for the appropriate judicial district in which

the proposed case is to be filed (marked "advance copy-

no action reguired at this time”), and the Assistant
Adrinistrator for Enforcement and Compliance Monitoring
(OECHM) at EPA Beadguarters. OECM shall have the following
functions with regard to said referral package:

(i) OECM shall have no responsibility for review of
such referral packages, and the referral shall be
effective as of the date of receipt of the package
by DOQJ; however, DECM shall comment to the Region
upon any apparent shortcomings or defects which
it may observe in the package. DOJ may, of course,
continue to consult with OECM on such referrals.
Cihcorwise . OECM shall be responsible only for
routine oversight of the progress and =zanagement
of the case consistent with applicable present
and future guidance. OECM shall, however, retain
final authority to approve settlements on behalf
of EPA for these cases. as in other cases.

(11) The referrTal ;-Pkaae shall be in the format and
contain information provided by gu;cance wemcranda

as may be promulgated from time to time by OECHM ir
consultation with DOJ and Regional representative;‘,-
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(iii) DOJ shall, within 30 days from receipt of the
referral package, determine (1) whether the lLands
Division of DOJ will have lead responsibility for
the case; or (2) whether the USA will have lead
tesponsibility for the casa.

While it 15 agreed that to the extent feasible, :
cases in which the USA will have the lead will be
transnitted to the DUSA for £iling and handling
within this 30-day period, if DOJ determines that
the case requires additional legal or factual
development at DOJ prior to referring the matter

to the USA, the case may be returned to the
Regional Office, or may be retained at the Lands
Division of DOJ for further development, including
requesting additional information from the Regional
Office. In any event, DOJ will notify the Regional
Office, OECM and the USA of its determination of
the lead role within the above-mentioned 30-day
period. :

(iv) Regardless of whether DOJ or the DSA is determined
to have lead responsibility for management of
the case, the procedures and time limitations set
forth in the MOU and 28 CFR §0.65 et seg., shall
remain in effect and shall run concurrently with
the management determinations made pursuant to
this agreement.

All other cases not specifically described in paragraph

1, above, which the Regional Offices propose for judicial
enforcement shall first be forwarded to DECM and the
appropriate Beadguarters program office for review.

A copy of the referral package shall be forwarded simul-
taneously by the Regional Office to the Lands Division of
DOJ and to the USA for the appropriate judicial district,
the USA's copy being narked *advance copy-no action reguire
at this tine. :

OECM shall review the referral package within twenty-one
(21) calendar days of the date of receipt of said package
from the Regional Administrator and shall, within said
time period, make a determination of whether the case
should be (a) formally referred to DOJ, (b) returned to
the Regional Administrator for any additional development
which may be reguired; or {c) whether the Regional
Adnministrator should be reguested to provide any additional
material or information which may be required to satisfy
the necessary and essential legal and factual reguirements
for that type of case.
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{c) Any reguest for information, or return of the case _
to the Region shall be transmitted by appropriate lette
or memorandum signed by the AA for OECM (or her deszgne.
within the aforementioned twenty-one day period. Should
OECM concur in the pruposed referral of the case to DDJ,
the actual referral shall be by letter from the AA for
DEC¥ (or her designee) signed within fourteen days of
the terzination of the aforementioned twenty-one day
review period. Copies of the latters referred to herein
shall be sent to the Assistant Attorney General for the
Lands Division or'noa :

' {d) DUpon receipt of the teferra] package by DOJ, the
procedures and time deadlines set forth in paragraph
- No. 8 of the MOU shql} apply. '

In order to allow sufficient time prior to implementation of
this agreement to make the U.S. Attorneys, the Regional Offices
and our staffs awvare of these provisions, it is agreed that this
agreement shall become effective December l, 1983. Courtney Price
will distribute a memorandum within EPA explaining this agreement
and how it will be_jimplemented within the Agency. (You will receive
a copy. )

2 -
- - ‘.'.,

I believe that this agreement uill eliminate the necessity of
formally amending the Memorandum of Understanding between our
respective agencies, and will provide necessary experience to
ascertain whether these procedures will result in significant
savings of time and resources. 'In that regard, I have asked
Courtney to establish criteria for measuring the efficacy of this
agreement during the one year trial period, and I ask that you
cooperate with her in providing such reasonable and necessary
information as she may request of you in making that determination.
At the end of the trial period--or at any time in the interval—-
we may propose such adjustments in the procedures set forth herein
as may be appropriate based on experience of all parties.

It is further understood that it is the mutﬁal desire of the
Agency and DOJ that cases be referred to the USA for filing as
expeditiously as possible.,

If this meets with your approval, please sign the enclosead copy
in the space 1ndicated below and return the copy to me for our
files. . o .

Sincerely yours,

2 S 2
 “ L/t—ch\

r K

Alvin L. Alm
Deputy Administrator

F. Henry zcht,
Acting Ass;stant Attorney General
TanAd and Natural Resources Division
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SUG3JECT: . POTW Complianca with NPDES Permit ZfZluent Limitations

Poor performance by Publicly Cwned Treatmant Works (POTWs) is of
‘major concern to the Agency. Each successive review of POTs® operations
indicates that their overall performance level is unsatisfactory. Over
2 third of the POTWs ares failing to produce the effluent qualiity for which
they were designed. WNearly half of the POTWs originally designed foxr
seccndary treatment £fail to comply with present secondary treatment
standards. These conclusions have been confirmed both by EPA's aannual
Section 210 Reports to Congress and by the recently completed municipal
compliance audit report. This memorandum briefly cescribes the ZPA's
policy for dealing with the problem. :

The Federal Water Pollution Control Act clearxly establishes ZPA's
primary role in assuxring adeguate POTW perxformance as being requlatory.
This role requixes us to insist that municipalities accept full —
responsibility for achieving effluent limits reguired by theixr NPDES
permits. To accomplish this, we must assume an aggressive enforcement
posture with resceact to municipal noncompliance. Aggressive enforcement
of municipal permit reguirements can and will yieléd significant rasulis.
Ragion 1I, for example, recently initiated and won a major precadant-
s2tting civil action against the City of Candéen, New Jersey, forcing
it to restore and properly operate and maintain its treatment facilities.
Other significant enforcament actions are also being developed against
POTWs. The amount of POTW enforcement activity, however, must be -’ '
drastically increased in all Regions in order to demonstrate our in-—’
sistence upon munigipal accountabi%ity for POTI perfcrmance.
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Municipalities are responsible and accountable for achieving the
effluent limitations reguired in theixr NPDES permits whether or not they
have the in-house capability to dsal with the problem vnderlying the
violation. It is the municipality’s responsibility to seek and sa2cure
whatever technical assistance or training is-necessary to solve that
problemn. EPA must insist that municipalities accept and carzry out that
responsibility and must take enforcement action against those that are
unwilling to do so. ' :

Although it is recognized that EPA and the States ars currently
providing limited technical and tzaining assistance, nost of such _
assistance and training must be provided by the private sector. While
the private sector can undoubtedly develop the capability to provide
such saxrvices whan a sufficisnt demand is made on it for those services,
to date that demand has not been strongly made. Conseguently, many
consultants, equipment manufacturers arnd systems vendors have noit: ve:
developed a2 signifiicant capability to render technical assistance or
training. EPA and.the States must expand their present efforts Lo
‘encourage and stimulate developmant of private sector capability and
expertise to meet these needs. Aggressive enforcement of nunicipal
permits and an insistence that municipalities seek nsedsd technical, and

raining services should provide an incentive for the private sector to
develop the needed capability.

In those few cases where a municipality has recognized the need of
ottside assistance to meet permit effluent limitations and has unsuccess-—
frlly sought that assistance, formal enforcement might be a futile response.
EPA or State assistance might be appropriate in such a situation. Since
it is the municipality's respconsibility to seek that assistance, it should
be given normally. at the municipality's regquest rather than on the initia-
tive of EPA or the State. And since a demand must be placed on the private
sector if it is +to devealop the capability of providing such assistance,

EPA should not normally provide the assistance unless the municipality has
unsuccessfully socught it elsewhere. Consequently, EPA and States technical
and training capabilities will be helpful in the short term to £ill gaps in
local and private sector capabilities to resolve POTW compliance problams.
To the extent that EPA capabilities in this regard exist at the present
time, howevexr, they should not be expanded, but should be reduced as
private sector capabilities maturas. '

Any technical or training assistance provided by EPA must be provided
in a manner compatible with our primary role as regulators. It should be
regarded as but ons option available to the regulator in a-particular case
and not as the sole option or the option.of choice in all cases. The
inability to provide technical assistance in a given case or the failure
to achieve the required effluent limitations after the provision of such
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assistance should never preclude the use of more demanding regulatory.
options. Where technical assistance is provided, it must be done in a

manner -that will not prejudice the Agency's case in a subsequent enforce- ..
ment action if the effluent limitations are not achieved after assistance

has been provided. '

I recognizs that many pasople, both within and cuiside the Agency,
believe that EPA should conduct a2 strong program of tecnnical assistanc

to inédividual communities in addition to its enforcement role. In the
abstract, this propositicn may appear attractive. - As a practical matter,
howevar, an active assistance role confuses and undarcuts the predominantly
regulatory role .that the FWPCA has fashioned for the Agency. . lMoreover,
limjtations on existing and foreseeable rasources make it wholly unrealisti
to think that we have or could develop the czpacity to provide technical .
assistance in any significant number of casess as part of our national .

program. Thus wa hava no choice but to accept cur role as being predeminanily
regulatory. Within this context, we can and should conduct an active role

in manpower training, technology transfer and the dissemination of techaical
assistance on a genexzl basis rather than an individual case basis.

I also specifically do not intend to restrict bv this means any

activities we may be able to undertake in the neglected.f£ield of marncower
training. - : . . .

In summary, let me make clear that our philosophy toward operating
POTWs is regulatory and that the responsibility for meeting applicable
permit requirements rests squarely on the POTWs. To date the compliance
assurance progranm has been successful in securing compliance.frxom industry.
It is our responsibility to make sure that it is ecually effective in .
securing cempliance from municipalities. ' :
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MEMORANDUM
TO: Regional Administrators w/o attachments
' Regional Water Division Directors
Regional Enforcement Division Directors
FROM: Deputy Assistant Administrator for Water Programs Operations

(WH-546)

Deputy Assistant Administrator for Water Enforcement (EN-335)

SUBJECT: Coordination Between Regional Enforcement and Water Programs
Fersonnel in Implementing the National Pretreatment Program

.. The general pretreatment regulation (40 CFR Part 403) promulgated
.on cune 26, 1978, requires that certain publicly owned treatment works
{P3TWs) develop pretreatment programs to control the introduction of
industrial wastes into POTWs. The successful implementation of these
pretreatment programs requires a careful integration of Regional
Enforcement Division-efforts in overviewing the creation of such
programs and Construction Grants efforts in providing funding for the
development of these programs. The purpose of this memorandum is to
outline the respective roles of these two groups with regard to the
initial stages of POTW p-etreatment program development. The recom-
mendations in this memorandum reflect the proposals for coordinating
Enforcement and Construction Grants activities found in the Interim
National Municipal Policy and Strateqy, October, 1978, and the latter
document should be read in concert with this memorandum.

Identification of POTWs Reauired to Develop a Program

The pretreatment regulation specifies that two groups of POTWs
should be required to develop a pretreatment program (see section
403.8). First, all POTWs with an average design flow greater than
5 million gallons per day (mgd) and receiving industrial wastes which
1) pass through the POTW untreated, 2) interfere with the operation of"
the POTW or, 3) are otherwise subaect to pretreatment standards
developed under section 307 of the Clean Water Act are required to
develop a program. In addition, the Regional Administrator or Director
of the State NPDES program mey require that POTWs with an average
design flow of 5 mgd or less develop a pretreatment program if their
industrial influent meets any of the three criteria listed above.
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A computer print-out of all POTWs in each Region broken down by
majors and minors is attached to this memorandum. The Regiongl
Enforcement Division should take ‘the lead in developing from the
attachea computer print-out: 1) a 1ist of those POTWs (both above and
below 5 mgd) in non-NPDES States which should deve1op a pretreatment
program and, 2) a 1ist of those POTWs above 5 mgd in NPDES States which
must be required to develop a program. The Regional Water Division
must assist .in this effort and provide such necessary information as
is available in the Water Division files. Attachment A suggests means
by which the Regional office can identify these POTWs.

In compiling the non-NPDES State 1ist, the Regional office should
check the appropriate boxes next to the POTW name on the computer
print-out. Copies of this print-out should then be forwarded to the
Permits and Municipal Construction Divisions at Headquarters. A copy
of this print-out should also be maintained by both the Enforcement and
Water Divisions in the Regional office and both Divisions should be
consulted on any changes to the 1ist.

The NPDES State 1ist should be sent to NPDES States to assist them
in identifying appropriate POTWs. NPDES States will be responsiblie for
adding to the Regional list those POTWs with flows of 5 mgd and less
which will be subject to the program development requirement. Once the
NPDES State has developed a list of all POTWs within its jurisdiction
which will be required to implement pretreatment programs, it should
forward this 1ist to the Grants and Enforcement personnel in the Regional
office who will, in turn, send this information on to Headquarters.

Lists of those POTWs in both NPDES and non-NPDES States which will
. be required to develop a program should be sent to the Headquarters
Permits and Municipal Construction Divisions no later than Januaryv 15,
1979. The cover memorandum transmitting the completed 1ists should be
signed jointly by the Directors of the Regional Water and Enforcement
Divisions. - These 1ists will eventually be incorporated into the Permit
Compliance System (PCS) which will provide a convenient mechanism for
tracking and updating progress in developing POTW pretreatment programs.

Application for Construction Grants Amendment

Once the 1ists o PCTWs requiTed ©to Gevelop a preilreaunent program

have been compiled, the Construction Grants staff should notify the
appropriate POTWs in NPDES and non-NPDEZS States of the need to apply for
an amendment to their existing Step 1, 2 or 3 grant in order to acquire
funding for the development of a pretreatment program (see Construction
Grants regulation 40 CFR 35.907). Concurrent notice of POTWs which
should apply for grant amendments should be sent to Grant personnel in
NPDES and non-NPDES States so that the States may plan future funding
requirements. Existing construction grants shouid be amended no iater
than June 30, 1979, to provide pretreatment program funding. -



As individual POTWs apply for and are awarded an amendment to
their construction grant for pretreatment program implementation,
this information should be conveyed to Regional Enforcement personnel.
As will be seen in the subsequent discussion, timing of the construcs
tion grants award can have an impact on the development of the

pretreatment compl iance schedule incorporated into the POTW' s NPDES
permit. :

Peissuance of Permits to Include Pretreatment Reauirements

The pretreatment regulation requires that NPDES permits for POTWs
which are required to develop a POTW pretreatment program incorporate a
conp11ance schedule for the development of such a program [see 40 CFR
403.8(d)]. This compliance schedule should be incorporated into the
POTW's permit upon reissuance at the end of the existing pennit term or
at the time the permit is modified or reissued to grant a section
301(i)(1) time extension or a section 301(h) modification of secondary
treatment requirements. In addition, a POTW's NPDES permit may be
modified in mid-term to incorporate a schedule for the development of a
POTW pretreatment program where the operation of a POTW without a
pretreatment program poses significant public health, envirommental or
related concerns, or wnere a pretreatment program compliance schedule
must be developed to coordinate with construction grant awards. A
detailed explanation of the development and application of pretreatment

compliance schedules will be found in Atuacnﬂent B along with a model
compliance schedule.

The pretreatment strategy envisions the type of close-coordination
between Enforcement and Construction Grants staffs outlined in the
Interim National Municipal Policy and Strateay for developing these

compliance schedules. Both the Construction Grants regulation (40 CFR
35.907, 35.920-3) and the pretreatment regulation (40 CFR 403.8) impose
time limitations on the various activities to be undertaken in the
pretreatment compliance schedule. The pretreatment compliance schedule
incorporated into a POTW's MPDES permit should contain milestones
derived from the grants process. As the discussion in Attachment B
indicates, in order to develop a compliance schedule which meets both
the pretreatment and Construction Grants regulatory requirements, the
Enforcement stafi must coordinate with Construction Grants staff in
determining the current grant status of the perm1ttee and the schedule
for receipt of future grant funding.

 Enforcement of POT4 Pretreatnent Programs

Tne preceding discussion of coordination between Construction
Grants and Enforcement in developing POTW pretreatment proarams should
not be understood to imply that availablity of funding is a prerequisite
to the development of a pretreatrent program. "The requirement to
develop & pretreatment program should be enforced and not dependent on
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Federal funds. The development of pretreatment programs is critical;

it is <he main tool to address toxic¢ discharges from POTW's. The costs
of davelering such programs are not capital costs and they can be
recovered from users of the municipal system in most cases. In
balancing these considerations, the Agency's policy is to enforce
requirements for mun1c1pa11t1es to develop pretreatrent programs
w1thou» dependence on Federal funding.

This policy applies equa11y to funding the operation of municipé\
pretreatment programs once they are developed and running. They are

expected to be self-supporting. A user charge system may be used for
this purpose.

If you have any gquestions on the implementation of this coordination
effort or its relation to the Interim National Municipal Policy and
Strategy, please feel free to contact Nancy Hutzel or Shanna Halpern
(8~755-0750) in the Permits Division or Ron DeCesare (8=426-8945)
in the Municipal Construction D1v1s1on.
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Attachments

cc: Regibna1 S&A Division Directors
NEIC.



ATTACHMENT A

Procedures to ldentify POTWs Which Will be Reguired to Develop
POTW Pretreatment Programs

The permit-issuance authority (Regional office or NPDES State) must
have the ability to determine which of its municipal permittees will
be required to develop a POTW pretreatment program. As section 403.8(a)
of the pretreatment regulation explains, POTWs required to develop &

program will include those POTWs with a design flow over 5 mgd receiving
from industrial users wastes which:

0 pass through the POTW untreated
0 interfere with the operation of the treatment works

0 are subj2ct to pretreatment standards developed under the authority
of section 307(b) or (c) of the CWA.

In determining which POTWs are above 5 mgd, the permit-issuance authority
should look at average -design flow. 1In addition, if one permittee
controls several treatment works, the cumulative flow of the treatment
works should be considered in ca1cu1at1ng average design flow. For
example, one Regional Authority controlling 3 treatment works with
average design flows of 3,2 and 1.5 mgd respectively would be viewed,
for the purposes of the pretreatment regulation, as a s1ng]e operatuon'
with an average design flow greater than 5 mgd.

A recommended first step in determining which POTWs over 5 mgd fall
within the 3 categories listed above would be to determine which POTWs
receive wastes from one or more industries within tne 21 industrial
categories listed in the NRDC Consent Decree (for reprinting of Consent
Decree see The Environmental Reporter-Cases, 8 ERC 2120). EPA antici-
pates that categorical pretreatment standards under section 307(b)

and (c) will be developed for almost all industrial subcategories

within the 21 industrial categories listed in the NRDC Consent Decree.

A possible approach to detecting these sources would be to examine

. industrial inventories such as the Dun and Bradstreet Market Identifiers,
the Directory of Chemical Producers, published by tne Stanford Research-
Institute, and the State industrial directories to determine which of .

the 11sted sources are wwthwn the State or Region and discharging 1nto
- POTus. :

A second step in identifying POTWs required to develop a POTW pretreat-
ment program might be to look at those POTWs which are not meeting their
NPDES permit conditions. Such permittees would be likely candidates

for a pretreatment program aimed at controlling pollutants which
interfere with the operation of or pass-tnrough the POTW.




IDENTIFYING o
POTWs o

Section 403.8(a) of the pretreatment regulation also gives the permit- L
issuance authority the ability to require the development of @ pre- 53
treztment program by POTWs with average design flows of 5 mgd or less. i
It is recommended that the permit-issuance authority require the £
development of a program wherever the POTY meets one of the 3 criteria W
outlined earlier. The permit-issuance authority is strongly urged to &
exercise its option to extend the requ1renent to develop a pretreatment’ ' )
program as broadly as possible.

The burden of proof for demonstrating that a program is not needed '
should rest on the POTW. Where there is some doubt that a certain POTW
has industrial influent subject to pretreatment requirements, the POTW
can be allowed to show that it need not develop a program. In such
cases, a clause should be inserted in the municipal permit along with
the compliance schedule for the development of a pretreatment program.
This clause would state that if the industrial waste inventory required
by the compliance schedule demonstrates that the POTW has no contribution
of industrial wastes which would be subject to pretreatment requirements,
the POTW would not be required to continue development of the program.
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ATTACHMENT B | i

GUIDANCE ON PREPARING COMPLIANCE SCHEDULES FOR
DEVELOPING POTW PRETREATMENT PROGRAMS-

GENERAL COMMENTS:

Section 403.8(d) of the general pretreatment regulation (40 CFR
part 403) requires that NPDES permits for POTWs which are required to
develop a POTW pretreatment program incorporate & compliance schedule
for the development of such a program. In some cases, this comp11ance

schedule will be incorporated into affected POTW permit upon reissuance
at the end of its existing term.

In many cases, howsver, “the compliance schedule will be incorporated.
into the POTW permit in mid-term through a permit modification. It is
anticipated that in many instances this pretreatment compliance schedule -

‘will be inserted into the NPDES permit for applicable POTWs when the

permit is modified or reissued in mid-term in connection with a 301(i)(1)

. determination (i.e., the determination as to whether or not the schedule

for development of secondary treatment should be extended under the
provisions of section 301(i)(1) of the Act, see 40 CFR 124.104).
Similarly, a POTW which is required to develop a pretreatment program
will have a pretreatment compliance schedule inserted in its NPDES
permit if that permit is modified or reissued in.order to grant

a waiver of secondary treatment requirements under the provisions of
section 301(h) of the Act. (See proposed 40 CFR Part 233.) 1In addition,
a POTW permit will be modified in mid-term to incorporate a schedule
for the development of a POTW pretreatment program, where the operation
of a POTW without a pretreatment program poses significant public .
health, environmental or related concerns, or where a pretreatment
procram compliance schedule must be developed to roord1nate with
construction grant awards.

e e e —— e

The compliance schedule will require that the permittee develop
the authorities, procedures and resources, as defined by 40 CFR 403.8
and 403.12, which comprise an approvable POTW pretreatment program.
The activities 1isted in the attached model compliance schedule summarize
the more detailed requirements found in sections 403.8 and 403.12 of
the pretreatment regulation. It is recommended that the permit-issuance
authority review the more detailed reguirements set forth in the .
regulation before developing the pretreatment compliance schedule, and
insert additional schedule activities where appropriate.

There are several time limitations imposed by the pretreatment
regulation and the construction grant regulation (40 CFR part 35)
which should be considered in establishing compliance schedule dates.
The pretreatment reguiation provides that the compliance schedule will
require the development and approval of a POTW pretreatment program as
soon as reasonable and within 3 years after the schedule is incorporated




COMPLIANCE SCHEDULE =
GUIDANCE

into a POTW's permit but in no case later than July 1, 1983 (see §403.8). ki
Since up to 6 months must be allowed for the program approval process 3
according to section 403.11 of the pretreatment regulation, the compli-

ance schedule date for submission of a pretreatment program for approval

(activity 8 of the compliance schedule) should be 2-1/2 years from the
incorporation of a compliance schedule or January 1, 1983, whichever is

sooner.

Provisions of the construction grants regulations impose what may
be in some cases stricter time constraints on the development of an
approvable program. For example, section 35.920-3 of the construc-
tion grants regulation provides that no grantee may receive a Step 3
grant after December 31, 1980, until it has developed an approvable
pretreatment program. Thus a permittee which is scheduled to receive
a' Step 3 construction grant in January 1981 will be required to develop
an approvable program at the outside by January 1581. However, if that
sane permittee received a compliance schedule for the development of a
pretreatment program in December 1978 it would be allowed, by the
pretreatment regulation, an outside date of June 1981 (i.e., 2-1/2
years from the incorporation of the compliance schedule) to develop an :
approvable program. In this case, the more stringent time limitation, {
i.e., that posed by the construction grant regulation, would apply. ‘ ;

As the example above indicates, in developing the schedule date
for the submission of an approvable pretreatment program, the permit-
issuance authority must use that date prescribed by either the pretreat-
ment regulation or the construction grants regulation which provides the
shortest time for the development of the program. In addition, the
permit-issuance authority may impose reasonable time limitations which
are more restrictive.

DEVELOPMENT OF THE PRETREATMENT COMPLIANCE SCHEDULE

It is apparent from the general discussion above that several
different regulatory provisions influence the development of the
schedule date for submitting a POTW pretreatment program for approval
(compliance schedule activity 8). Regulatory limitations on the time
frame for developing a program can be summarized as follows:

o "approval within 3 years from the 1ncorporat1on of a
pretreatment compliance schedule in the municipal permit
(application for approval w1th1n 2-1/2 years). See 40 CFR
403.8.

aAmmes N

) pp roval by July 1, 1983 (application for approva1 by
January 1, 1583). See 40 CFR 403.8.
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o approval prior to payment of grants beyond 90% of the Step 3
funding (application for approva1 6 months before this date).
See 40 CFR 35.935-19.

o development of an approvable pretreatment proéram by the
end of the Step 2 grant for certain permittees. See 40
CFR 35.920-3.

o approval by whatever more.stringent time limit is imposed iy
by the permit-issuance authority. )

In addition, the construction grant regulation imposes an interim
time limitation on the development of compliance schedule activities
1-3. According to this regulation, grantees with amended Step 1 grants

“must have completed activities 1-3 by the time of application for the
Step Z grant if the Step 2 is to be awarded after June 30, 1980.

Facilities reauired to develop a POTW pretreatment program can
generally be divided into 4 groups depending upon the applicablity of
the time limitations discussed above. See attached Chart A.

memyeSTeTYIIIOOT L nLDoSIED CIINITUITITTIONL e olliint el ]

GROUP 1 Facilities which will have received Step 1 and 2 construction
‘ grants or amendments before June 30, 1980, and a Step 3
construction grant before December 31, 1380.

If a grantee is scheduled to receive its-Step 2 and 3 construction
grants before June 30, 1980 and December 31, 1880, reSpective1y, the
construction grant regulation (40 CFR 35.935-19) requires that, in most
cases, the grantee have an approved POTW pretreatment program before it
receives the last 10% of its Step 3 grant funding. This means that the
grantee would be required to apply for POTW pretreatment program
approval at least 6 months before it is scheduled to receive payment
beyond 90% of its Step 3 funding.*

The pretreatment reaqulation {40 CFR 403.8(d)) provides that such a
grantee should request approval of the POTW pretreatment program within
2-1/2 years from the incorporation of a pretreatment compliance schedule
into its NPDES-permit or by January 1, 1983, whichever is sooner.

In developing the compliance schedule for permittees in this
group, the permit-issuance authority should determine which - of the .
above dates provides for the earliest developmant of a POTW pretreatment
program. This date should then be used as the pretreatment compliance
schedule deadline for activity 8.

*As a 6 months period is needed to approve a POTW pretreatment program,
in order to receive approval of a.program by the date upon which the
grantee is scheduled to receive payment beyond 90% of its Step 3

funding, the app11cat1on for approval must be submitted 6 months
ear11er.
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Dates for the remaining compliance schedule activities are
negotiable with the permittee. Generally, however, the deadlines

for completing activities 1-3 should not exceed 15 months from the
initiation of the compliance schedule.

Facilities receiving their Step 3 grant before June 30, 1980, i

shall be subject to the same time limitations described above. G

GROUP 2 Facilities which will have received Step 1 and 2 construction

' grants before June 30, 1980, and a Step 3 construction grant
after Decembper 31, 1980. :

The construction grant regulation provides that a grantee which is
scheduled to receive a Step 3 grant after December 31, 1980, must have
compieted compliance schedule activities 1-7 before it can receive its
Step 3.funding. Therefore, in developing the compliance schedule, the
permit-issuance authority should use as an outside compiiance date for’
activities 1-7 the date for completion of the Step 2 grant as determined
by the construction grants compliance schedule as long as this dats would
not be later than 2-1/2 years from the initiation of the pretreatment
compliance schedule or Janurary 1, 1983, whichever is sooner.

The compliance date for pretreatment compliance schedule activity
8 (request for program approval) should not exceed 2-1/2 years from the
initiation of the compliance schedule, January 1, 1983, or 6 months
. before the permittee is scheduled to receive payment beyond 90% of its
.- Step 3 funding, whichever is sooner.

.
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-Again, the interim pretreatment compliance schedule dates are
negotiable. It is recommended that the completion date for activities
1-3 not exceed 15 months from the initiation of the compiiance schedule.

GROLP 3 Facilities which will receive a Step 2 construction grant after

June 30, 1980, and a Step 3 construction grant before December 31,
1980.

‘ Under to the construction grant regulation, in order to receive a
Step 2 grant after June 30, 1980, a grantee must first have completed
activities 1-3 of the pretreatment compliance schedule. The permit-
issuance authority should therefore ensure that the compliance schedule.
dates for the completion of activities 1-3 do not exceed the scheduled
date Tor the Compietion oT the Step 1 grant activities. The permit-
issuance authority may at its discretion impose a more stringent time
Timitation for the completion of these activities. It is recommended
tnat the completion date for activities 1-3 not exceed 15 months from
the initiation of the compliance schedule.
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The construction grant regulation provides that grantees which
will receive a Step 3 grant before December 31, 1980, must have an
approved pretreatment program in order to receive the final 10% of the

tep 3 grant funds. The final compliance date for activity 8 of the
pretreatment compliance schedule therefore should be no Jater than

6 months> before the date upon which the grantee is scheduled to
receive payment beyond 90% of the Step 3 grant funding unless this date
exceeds 2-1/2 years from the initiation of the compliance schedule, or
January 1, 1983, in which case the final date for activity 8 shou]d be

no later than January 1, 1983, or 2-1/2 years from the initiation of
the compliance schedu1e, wh1chever is sooner.

The interim dates for activities 4-7 are negotiable with the
permi ttee.

GROUP 4 Facilities wh1chAw111 receive a Step 2 construction grant

after June 30, 1980, and a Step 3 construction grant after
December 31, 1980

The construction grant regulation provides that in order to

receive a Step 2 grant after June 30, 1980, a grantee must first have
completed -activities 1-3 of the pretreatment compliance schedule. The
permit issuance authority should therefore ensure that the compliance -
schedule dates for the completion of activities 1-3 do not exceed the
schedule date for the Step 2 grant application. The permit-issuance
authority may impose a more stringent time limitation for the complietion
of .these activities. It is-recommended that the completion date for

activities 1-3. not exceed 15 months from the initiation of the compliance
schedule.

In order to receive a Step 3 grant after December 31, 1980, a
facility in this cateyory must also have completed compliance schedule
activities 4-7. The final compliance dates for activities 4-7 should
therefore be no later than the completion date for the facilities
Step 2 grant as determined by the construction grants schedule. 1If the
schequled completion date for the Step 2 construction grant activities
is later than 2-1/2 years from the initation of the compliance schedule
or January 1, 1983, then the final compliance date for activities 4-7
should not exceed January 1, 1983, or 2-1/2 years from the initiation
of the compliance schedule, whichever is sooner.

In establishing the pretreatment compliance schedule dates for
activities 4-7, sufficient time must be allowed for the grantee to
accomplish activity 8 (application for program approval) by January 1,
1883, 2-1/2 years from the initiation of the pretreatment compliance
schedu]e, or 6 months before the permittee is scheduled to receive
payment -beyond 90% of its Step 3 funding*, whichever is sooner.

* See footnote, page 3
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MODEL PRETREATMENT COMPLIANCE SCHEDULE LANGUAGE

Under the authority of section 307(b) and 402(b)(8) of ~the Clean
Water Act, and implementing regulations (40 CFR 403), the permittee is
required to develop & pretreatment program. This program shall enable
the permittee to detect and enforce against violations of categorical
pretreatment standards promulgated under section 307(b) and (c) of the

Clean Water Act and prohibitive d1scharge standards as set forth in
40 CFR 403.5.

The schedule of compliance for ihe development of this pretredtment
program is as follows. The permittee shall:

ACTIVITY

NO. ACTIVITY DATE

1 Submit the results of an industrial user sur-

. vey as required by 40 CFR 403.8(f)(2)(i-1ii),
including jdentification of industrial users
and the character and volume of pollutants

contributed to the POTH by the industrial
users.

2 Submit an evaluation of the legal authorities
to be used by the permittee to apply and
enforce the requirements of sections 307(b)
and (c) and 402(b)(8) of the Clean Water Act,
including those requirements outlined in
40 CFR 403.8(f)(1).

3 Submit a determination of technical informa-

tion (including specific requirements to
specify violations of the discharge prohi-
bitions in 403.5) necessary to develop an
industrial waste ordinance or other means of
enforcing pretreatment standards.

4 _ Submit an evaluation of the financial

programs and revenue sources, as required by
40 CFR 403.8(f)(3), which will be employed
to implement the pretreatment program.

5 ' Submit design of a monitoring program which

will implement the requirements of 40 CFR
403.8 and 4u3.12, and in particular those
requirements referenced in 40 CFR
403.8(F)(1)(iv=-v), 403.8(f)(2)(iv-vi) and
403.12(h-j),{1-n).




CIIAR'Y

OUTSIDE PRETREATMENT COMPLIANCE DATES DASED ON CONSTRUCTION GRANT AWARDS AND PRETREATMENT REQUIRFMENTS*

JUNE 30, 1980

DECEMBER 31, 1980

2-1/2 YEARS FROM IFITIATION OF
COMPLIANCE SCHEDULE, JANUARY 31,
1983, OR 6 MONTH3 BEFORE THE
FINAL 10X OF STEP 3 GRANT
WHICHEVER IS SOONER

Group | |
1 Step 1 Step 2 | Step 3 | i
Awarded Awarded | Avarded | Activities 1-8 Due
; i l | |
| l l
: | | I
2 Step 1 Step 2 | | Step 3 [Activities 1-7 |
Awarded Awarded | | Awarded | due by applica- | Activity 8 Duc
' ; { tion for Step 3 |
{
J Step 1 | Step 2 /Activities 1-3 ) Step 3| |
Avarded | Awarded<'due by applica-|Awarded] Activities 4-8 Due |
| tion for Step 2 | )
l I l
[ l ' ‘ (
4 Step L | Step 2 [ Activities 1-3 | Step 3 [Activities 4-7 ) |
Avarded | Awarded| due by applica- | Awarded| due by applica- ] Activity 8 Due
| (tion for Step 2 | tion for Step 3 |
|

¥Interim dates are negotiable

and are established by the permit-

issuance authority
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6 Submit 1ist of monitoring equipment reqdired

by the POTW to implement the pretreatment
program and a .description of municipal
facilities to be constructed for mon1tor1ng
or analysis of industrial wastes.

7 Submit specific POTW effluent limitations

for prohibited poliutants (as defined by 40
CFR 403.5) contributed to the POTW by
industrial users.

g Submit a request for pretreatment program

approval (and removal credit approval, if
desired) as required by 40 CFR 403.89.

The terms and conditions of the POTW pretreatment program, when
approved, shall be enforceable automatically through the permittee's
NPDES permit.

Quarterly Report1ng

The pern1ttee sha11 report to the permit-issuance authority on a
quarterly basis the status of work completed on the POTW pretreatment
program. Reporting periods shall end on the last day of the months of
March, June, September and December. The report shall be submitted to
the permit-issuance authority no later than the 28th day of the month
following each reporting period.

Removal A11owances

Ay application for author1ty to revise cabegor1ca1 pretreatment
standards to reflect POTW removal of pollutants in accordance with the
requirements of 40 CFR 403.7 must be submitted to the permit-issuance
authority at the time of application for POTW pretreatment program
approval or at the time of permit expiration and reissuance thereafter.



DOCUMENT C

Explanation of Procedural/Funding Requirements
for State Pretreatment Programs

Procedures/Funding to Identify POTWs Which ¥ill be Reauired to
Develop POTW Pretreatment Programs

The State must have the ability to determine which of its municipal
permittees will be regquired to develop a POTW pretreatment program.
As section 403.8(a) of the pretreatment regulation exp1ains, POTWs
required to develop a program will include those POTWs with a

design flow cver 5 mgd rece1v1ng from industrial users wastes
which:

0 pass through the POTW untreated
o interfere with the operation of the treatment works

o are subject to pretreatment standards developed under the
. authority of section 307(b) or (¢) of the CWA.

In determining.which POTKs are above 5 mgd, the State should look
at average design flow. In addition, if one permittee controls
several treatment works, the cumulative flow of the treatment works
should be considered in calculating average design flow. For
example, one Regional Authority controlling 3 treatment works with
average design flows of 3, -2 and 2 mgd respectively would be
viewed, for the purpocses of the pretreatment regulation, as a
single operation with an average design flow greater than 5 mgd.

A recommended Tirst step in determining which POTWs over 5 mgd
should be required to develop a pretreatment program would be to
determine which POTWs receive wastes from one or more. industries
within the 21 industrial categories listed in the NRDC Consent
Decree (for reprinting of Consent Decree see The tnvironmental
Reporter-Cases, 8 ERC 2120). EPA anticipates that categorical pretreatment
stangaras under section 307(b) and (c)} will be developed for aimost
a1l industrial subcategories within the 21 industrial categories
1isted in the NRDC Consent Decree. A possible approach to detecting
these sources would be to examine industrial inventories such

as the Dunn and Bradstreet Market Indicator and the Directory of
Chemical Producers, pubiisned by the Stanford Research institute,

16 determine which of the listed sources are within the State and
.discharging into POTHWs.

A second step in identifying POTWs required to develop a POTW
pretreatment program might be to 100k at those POTWs which are not
meeting their permit conditions. Such permittees would be likely
candidates Yor a pretreatment program aimed at controlling pollutants
. which interfere with the operation of the POT¥.



Section 403.8(a) of the pretreatment regulations also gives the
State authority to require the development of a pretreatment
program by POTWs with average design flows of 5 mgd or less. It is
recommended that the State require the development of a program

" wherever the POTW receives industrial wastes from sources in one

or more of the 21 industrial categories listed in the NRDC Consent
Decree, is not meeting its permit conditions or where municipal
sludge is not meeting appiicable requirements. The State is
strongly urged to exercise its option to extend the requirement to
develop pretreatment program as broadly as possible. The burden of
proof for demonstrating that a program is not needed should rest on
the POTX. Where there is some doubt that a2 certain POT¥ has
industrial influent subject to pretreatment requirements, the POTW
can be allowed to show that it need not develop a program. In such
cases, a clause can be insertad in the municipal permit along with
the compliance schedule for the development of a pretreatment
program. This clause would state that if the industrial waste
inventory required by the compliance schedule demonstrates that the
POTW has no significant contribution of industrial wastes which
would be subject to pretreatment requirements, the POTW would not
be required to continue development of the program.

In brief narrative form, the State should explain those procedures
it has currently developed for identifying POTWs above and below 5

mgd required to develop a pretreatment program. The narrative

should be accompanied by a statement of the resources currently

- devoted to this undertaking. If a program to jdentify appropriate

POTWs is planned for the future, the State should indicate what
approaches to identifying POTKS will be used and what criteria will
te applied in identifying the pollutants and industries subject to
pretreatment requirements. The State should also describe briefly
its planned procedures for providing technical and legal assistance
to POTWs where help is needed in developing a POTW pretreatment
program.

Procedures/Fundino to Notify POTWs of Pretreatment Requirements

The State should indicate those procedures it has developed to
notify POTWs of applicable pretreatment requirements as set forth
in 40 CFR 403.8(2)(iii). This may consist of a mailing system for
districuting iniormation sucn as copies of the pretreatment regula-
tion and any guidance on developing a POTW pretreatment program
prepared by the State or EPA. Any such distribution system should
be coordinated with similar information networks employed by State -
personnel in charge of EPA construction grants.



Procedures/Funding to Incorporate Pretreatment Reauirements in Municipa)

Permits

Where States currently have the authority to revoke and reissue or
modify municipal permits to incorporate an approved pretreatment
program or a comp11ance schedule for developing such a program,

(see Attorney General's Pretreatment statement section 2) they will be requmred

40 exercise this authority. Otherwise, a State must include a

modification clause in appropriate POTW permits which calls for the
incorporation of pretreatment requirements at a later date. The

- State should indicate to EPA the priorities it will use for incorporat-
ing pretreatment requirements into POTW permits and an estimate

of the additional resources, if any, which will be required to

carry out this task. For example, the State should indicate to the
best of its ability: . .

o the number of municipal permits which will incorporate pretreatment:
requirements at the same time as they are revoked and reissued

or modified for the purpose of meeting the provisions of 301(1)
or 301(h) of the Clean Water Act;

0 - the number of expiring municipal permits not receiving 301(1) or

301(h) modifications which wil'l incorporate pretreatment conditions
upon rejssuance

o the number of municipal permits to be revoked and reissued or
modified o include an approved pretreatment program or a
compliance schedule for developing such a program

Procedures/Fundina to Make Determinations on Regquests for POTW
Pretreatment Program Approval and Removal Allowances

The State must have the procedures and funding to receive and make
determinations on requests for POTW pretreatment program and
removal allowance approval. In general this responsibility will
require that the State have procedures and funding to:

o comply with the public notice provisions of section 403.11(b)(1)
of the regulation which requires the State to:

1. mail notices of the request for approval to adjoining
States whose waters may be affectied;

2. mail notices of the request to appropriate area-wide planning

-agencies (Section 208 of the CWA) and other persons or organiza- .

tions with an interest in the request for program approval or
removal allowance;




3. publish a notice of the request in the largest daily newspapers

of the municipality in which the POTW requesting program

or removal allowance approval is located. These notices
shall indicate that a comment period will be provided for
interested parties to express their views on the request for
program approval or removal allowance.

0 Provide a public hearing if requested by any affected or interested

party as provided for in section 403.11(b)(2). Notice of such a
hearing will be published in the same newspapers where the

original notice of request for program or removal credit approval
appeared. :

o0 Make a final determination on the reguest {f EPA has not objected'

in writing to the approval of the request during the comment .
period. In making the final determination, the State should

take into consideratinn views expressed by interested parties
during the comment period and hearing, if held.

¢ Issue a public notice of the final determination on the request.
Tnis notice shall be sent to all persons who submitted comments
and/or participated in the public hearing. In addition, the
notice will be published in the same newspapers as the original
notice of request for approval was published.

The State should .indicate to EPA by October 10, its current ability
to carry out these responsibilities, focusing primarily on staffing
and funding availability. This assessment should be based on an
estimate of the number of POTWs which will be scheduled to receijve
®OTY pretresteent program and removal allowance approval during the
remainder of the State's budget year. The State should then
indicate the projected resource levels for POTW pretreaztment
program and removal allowance approval in each of the budget years
1879-1983 based on the estimated number of POTWs regquesting. program
and removal allowance approval during each of these years. Finally,
the Stata should explain how it can insure, to the best of its
ability, that the funding required to carry out this activity will
be available each year. '

: -

Procedure for fitiiying and NOtifying Industrial
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The pretreatment regulations provide that where a POTW is not
required to develop a POTW pretreatment program, the State will
assume responsibility for igentifying industrial users of the POTW
which mignt be subject to pretreatment standards. The Staiz may
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devise its own methods for obtaining this 1nformatwon, including
requiring the POTW to identify the industrial users in gquestion.
Reference to the Dunn and Bradstreet and Directory of Chemical
Producers 1istings, as mentioned earlier, may provide a convenient

first step. In many cases this infonnation may already have been

provided by the POTW through part 4 of the municipal permit applica-
tion form. Through whatever means it choeses, the State should
insure that all industrial users which fall within one or more of
the 21 industrial categories listed in the NRDC Consent Decree are
jdentified. In addition, the State should identify as subject to
pretreatment standards all industrial users which contribute
pollutants which interfere with the operation of the treatment
works or pass through the POTW untreated.

Once the appropriate industrial users have been identified, the
State must ensure that they are notified of all applicable existing
pretreatment standards and of applicable pretreatment standards
which might be forthcoming. Acceptable procedures would include

a ma111ng list for industrial users or an arrangement w1th the POTW
requiring it to provide the requisite notice.

The State should indicate by October 10, whether it has presently
in operation effective procedures for identifying and notifying
industrial users currently or potentially subject to pretreatment
standards. If such procedures are not currently on line, if

for example, information supplied by part 4 of the municipal
application form is not sufficiently detailed to provide the

- required information, the State should indicate how it plans to

develop the ability to identify and notify appropriate industrial
users. The description of these procedures should be accompanied
by an assessment of resources needed to implement them, the current
availability of resources to meet this need and plans for obtaining
additional resources if required.

Prébedures/Fundinc for ldentifving the Character and Yolume of

Pollutants Contributed by Industrial Users to POTWs

Section 403.10(f)(2)(i) of the pretreatment regulation provides
that where a POTK is not required to develop a POTW pretreatment
program, the State will be required to carry out those procedures
which would otherwise have beesn the responsiblity of the POTW. One
of these responsiblities is the identification of the character

and volume of pollutants being contributed to the POTW by sources
subject to pretreatment requirements (see 403.8(f)(2){ii)).
Industrial users subject to pretreatment requirements include those
which are subject to pretreatment standards promulgated under
section 307(b) and (c) and/or, contribute pollutants wnhich interfere
with the operation of the POnd or which pass through the POTW
untreated. This responsibility is complicated by the fact that
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analytical and monitoring techniques are not yet available to
provide a quantitative analysis of the presence of many of the

.pollutants in question. In recognition of this problem, EPA

recommends that States follow the procedures outiined belecw in
developing their inventory of industrial waste contribution.

0

The first step in the waste jnventory should be a qualitative
analysis of pollutants being contributed by all industrial
sources within the system. The individual industrial users

"shouid be asked to provide information on the type and approximate

quantity of pollutants discharged by the facility. This information
should be derived entirely from knowledge of the facility's
process and should not require any sampliing at the source.

Second, the State should review this qualitative information on

the pollutants being discharged into the system and remove from
further consideration those pollutants which are not within the

129 pollutants to be regulated with national pretreamment :
standards and/cr which are known not to intertere with the operation
of the POTW or pass through the POTW untreated.

Third, the State (or POTW if the Sta<e so directs) will then
samplie the influent to the POTW to determine which of the
pollutants remaining after step two appear in significant
concentrations in the influent to the POTA. In carrying out
this sampling, the State should use those sampling and analytical
techniques set forth in 40 CFR part 136. If a poliutant
appears at such a low concentration that it is highly uniikely
that it would have an adverse effect on the operation of the
POTW, pass through untreated, or if the pollutant does not
appear at all in the influent to the POTW, it should be excluded
from further consideration.

Fourth, the analysis in preceeding staps has resulted in a list

oT those pollutants contributed to the system which may affect
the operation of the POTW or pass thrsugh the POTW untreated.
The next step is to determine which industrial users have such
pollutants in their effluent.

Fifth, those industrial users identified in siep four will be
required to do sampling and analysis =0 quantify the amounts of
those poliutants being discharged Dy that source into the POTW.

IT necessary, the State may then impcse upon that industrial

user an eftluent limitation which wiil ensure that such pollutants
are discharged at levels which will rnot interiere witn the
operation of the treatment works or tass through in unacceptable
amounts.



o Finally, as Federal pretreatment standards for industrial
subcategories are promulgated, the State will require that
industrial users belonging to those subcategorjes sample
and analyze their effluent to quantify the amount of pollutants

regulated by the standard being discharged by that industrial
user,

The above procedures can be characterized as a 2-part progranm.
Initially, prior to the development of sampling and analytical
tachniques for many of the complex pollutants regulated within the
21 industrial categories (and approximately 400 industrial subcate~
gories) set forth in the NRDC Consent Decree, the State will focus
on identifying and gquantifying only those polliutants which interfere
with the operation of the treatment works. Then, as Federal
pretreatment standards for the 129 pollutants in the 21 industrial
categories emerge, along with recommended sampling and analytical
techniques for such pollutants, the State wil]l be required to
elicit specific quantitative information on the character and
volume of pollutants discharged by indstrial users regulated by
Federal standards. _

POTWs which are required to develop a POTW pretreatment program are
responsible for carrying out the industrial waste inventory in lieu
of the State (see 403.8(f)(ii) and step 2 of the municipal pretrea:-
ment compliance schedule). The State should recommend that this
2~step program be used by such POTWs.

The State should indicate to EPA by October 10 its current ability
to carry out the industrial waste characterization program described
above. Particular attention should be paid to the availability of
resources %o implement this survey, the technical ability of the
State to sample influent to POTWs as required by step 3 above, and
the State's technical ability to develop effiuent limitations for
industrial users where necessary to control the introduction of
pollutants which interfere with the operation of the POTK. The
State should discuss those resources and technical abilities which
it will need to acguire to fully implement the components of the
industrial waste inventory described above.
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Procedures/Funding to Make Determinations on Reguests for Fundamentally

Different ractor Yariances

Section 403.13 of the pretreatment regulation provides that States
will. be responsib]e for considering requests for fundamentally
different factors variances. Any interested person believing that

"~ factors relating to an industrial user are fundamentally different

from the factors considered during the development of a categorial
pretreatment standard applicable to that user may apply for a
fundamentally different factors variance allowing a modification of
the discharge limit specified in that standard.

The State must have procedures to review such requests, and make a
determination to deny the request or recommend to EPA that the
request be approved. In mak1ng this determination, the State must
consider the factors outlined in 403.13(c) and (d). The State

should submit to EPA by October 10, 1978, a discussion of its current
ability to consider reguests for fundamenta]ly different factor
variances. Emphasis should be placed on current funding availability
and projected funding needs. In addition, the State should

jdentify the existing or reguired technical expertise it will need

to0 evaluate the various factors listed in 403.13(c¢c) and (d).

Procedures/Funding to Ensure Compliance with Pretreatment Standards

and Permit Conditions

Where a POTW is not required to develop a POTW pretreatment program,
the State will be required to ensure that industrial users of that
POTW subject to pretreatment standards comply with those standards.
In order to do so, the State must develop procedures which include
the following:

0 Where State law provides adequate authority, the State should
‘have the technical ability to review the technology which the
industry proposes to install in order to meet State or Federally
impesed pretreatment standards.

0 Once the compliance date for a pretreatment standard has passed,
the State must have procedures to receive and analyze the report
submitted by the industry, in compliance with the requirements
of 403.12(d), indicating whether or not the industry has complied
with applicable effiuent limitations,
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The State must develop the administrative and technical ability
to receive and analyze the periodic reports submitted by industrial

users indicating continued compliance with pretreatment standards
(see 403.12(e)).

The State must ensure that it has adequate resources and technical
expertise to determine, independent of reports submitted by

the industrial user, that the user is in compliance with applicable
pretreatment standards. For example, <the State should have
procedures for scheduling periodic checks on industrial users

to spot-check compliance, sampling the effluent at the industrial

sources and analyzing this effluent to ensure compliance. with
applicable limitations.

Where a POTW pretreatment program has been developed and the POTW
has been granted a removal allowance for certa1n pollutants, the
State nust have procedures. to:

o]

receive and analyze periodic reports from the POTW indicating
continued removal at the rate allowed by the POTW's permit and
continued compliance with sludge requirements;

sample and analyze the influent to and effluent from the POTW to
determine, independent of reports submitted by the POTW, that the
POTA is maintaining the approved level of removal and is in
compliance with all applicable sludge requirements.

It is recognized that the sampling and analytical requirements
explained in this section may impose a substantial resource burden
on the State. While it is preferred that the State develop i<s own
technical expertise, an acceptable alternative would be for the
State to contract w1;h private consultants, universities or other
groups with sufficient technical expertise to carry out the sampling
and analytical requirements described in this section.



PRETREATMENT COMPLIANCE STRATEGY

Note: This policy contains the "Short Term Pretreatment Compliance
Strategy." The long term policy is under development and will be

subsequently added to the Compendium.
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arx UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
s ;' WASHINGTON, D.C. 20460 '
0CT 28 1383
OFFICE OF
WATER
MEMORANDUM

SUBJECT: Pretreatment Compliance Strategy 'zz;HL/LAi;tﬁ"
FROM: Bruce R, Barrett, Director@\ﬂ-@oﬂ-
Office of Water Enforcement and Permits (EN-335)

TO: Water Management Division Directors
Regions I-X

Attached is the Pretreatment Compliance Strategy developed b
the Pretreatment Compliance Strategy Task Force which I established
in May, 1983. The task force is comprised of representatives from
all ten Regions, OWPO, OWRS and the States of North Caroclina and
Illinois. The Office of Enforcement and Compliance Monitoring has
2lso provided comments throughout the development of the strategy.

, The strategy, as attached, includes both a short term (FY 1984-
1985) and a proposed long term (FY 1985 and beyond) phase. The
short term strategy, being final, should be implemented as soon as
possible. The short term strategy describes EPA's ccmpliance
response to those POTWs which did not complete approvable pretreat-
ment program development by September 30, 1983 and those industries
which violate schedules or effluent limits associated with specific
categorical standards. Of specific concern will be those categorical
standards, electroplating and metal finishing, which have compliance
deadlines in FY 84. Regions should be prepared to address any
compliance problems associated with these industries in FY 84. An
estimated 720 POTWs located in non-approved States are in non-
compliance with the pretreatment program development reguirements

as of October 1, 1983. '

The long term strategy describes the pretreatment compliance

" goals for FY 1985 and beyond. This is the implementation phase of

the pretreatment compliance program. This phase deals with compliance
monitoring of POTWs and categorical industries, response to non-
compliance by these entities and EPA's overview of States that are
approval authorities.



PRETREATMENT COMPLIANCE STRATEGY

I. INTRODUCTION

The U.S. Environmental Protection Agency's (EPA) pretreatment
program, established pursuant to Cléén Water Act sections 307, 308,
and 402 as implemented by regulations set forth at 40 C.F.R. §403,
is designed.to protect recéiving waters and Publicly Owned Treatment
Works (POTWs) from industrial pollutants discharged into POTW
collection systems. These pollutants may interfere with treatment
processeé, contaminate sludges so as to inhibit effective sludge
management, or pass through treatment processes and pollute
receiving waters,

EPA's pretreatment regulations establish three major elements
of the pretreatmenﬁ program:

° General discharge prohibitions that apply to all contributing

industfies;

-® Administrative mechanisms to ensure that general aischarge

-~ . prohibitions, categorical standards, and local limitations
are applied and enforced; and |
'1° Reporting requirements for contributing industries and
POTWs.

POTWs that receive substantial quantities of industrial waste
flows are required by the regulation to develop pretreatment programs
to énsure that their contributing industries comply with general
prohibitions, categorical standards, and other requireménts.

These POTW pretreatment programs will control the introduction
of industrial pollutants through the establishment of limitations
on industrial facilities contributing pollutants to POTWs. - EPA

envisions that POTWs will act as the primary controlling authority
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over industrial dischargers to POTW collection systems. However,
EPA and many States have concurrent authority to enforce pretreat-
ment regquirements and will do so, if necessary.

The pretreatment program uses the terms "control authority"
- and "approval authority”. "Control guthority“ is that entity
(POTW, State or EPA) responsible for achigving and maintaining
compliance with the pretreatment program requirements. If a
POTW has an approved pretreatment program, it is the "control
authority"; if not, either the State or EPA is the control authority
depending on whether EPA has approved State administration of
the pretreatment program. |

The "approval guthority" is that entity (State or EPA) respon-
sible for overviewing the control authority's implementation of

an approved pretreatment program.

ITI. SHORT TERM STRATEGY - FY 84 and 85

A. Objective

The objective of the short terﬁ strategy is to see that
all POTWs required to develop and implement pretreatment programs
do so in the shortest possible time. This is necessary to (1)
ensure that POTWs have maximum control over, and responsibility
for the integrity of their treatment systems and (2) facilitate
compliance with categorical standards by indirect dischargers.

B. Compliance Follow-Up

Pretreatment regulations (40 C.F.R. §403.8(b)), established
July 1, 1983, as the deadline for approval of POTW pretreatment
programs. Adequate notice and time for development of pretreatment
programs has been provided for POTWs which are required, by their

permits, to develop pretreatment programs.
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A substantial number of POTW pretreatment programs, as of

July 1,

1983, were not approved and, therefore, the POTWs are

in violation of their NPDES permits. EPA intends to address

these violations in the following manner:

. l .

For POTWs who were unable o; unwilling to submit

an approvable program,l on or before September 30,

1983, compliance schedules will be established through
administrative orders, judicial orders or other appropriate
mechanisms for establishing enforceable schedules.
Compliance schedules in enforcement actions will require
that all submissions of prepéred POTW pretreatment

programs be received as soon as possiEle, but no later

than September 30, 1984.2 It is expected that approval

.0of all required POTW programs will be completed no

later than March 31, 1985.

1An approvable POTW pretreatment program contains: legal authority
to apply and to enforce the requirements of Sections 307(b) and

(c),

and 402(b)(8) of the CWA and any regulations implementing

those sections (403(£f)(1l)); procedures to ensure compliance with
the requirements of the POTW pretreatment program (403(£)(2));
and sufficient funding and qualified personnel to carry out the
program authorities and procedures (403(£f)(3)).

21t is anticipated that most compliance schedules will require the
POTW to submit a pretreatment program prior to September 30, 1984
and in only rare instances will this deadline be extended.
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Judicial enforcement should be initiated in éppropriate cases
against POTWs that violate prétreatmént administrative orders,
exhibit continued recalcitrance, or substantially violate other
pretreatment requirements.

EPA will also enforce categoricgl standards. In non-approved
cities in non-approved States, EPA will enforce standards directly
against indirect dischargers. This may in;lude conducting compliéﬁce
inspections at indirect dischargers when needed. 1In approved
cities that are not enforcing categorical standérds, EPA will
use appropriate enforcement mechanisms against both the POTW and
the indirect dischargers. EPA's enforcement response in these
situations will be consistent with the enforcement responses set’
forth in the policies governing the enforcement of the NPDES
program.

[The following long term strategy is still in tﬁe
developmental stage and is being circulated for
review and comment. When finalized, the long term

strategy will be the second phase of the Pretreatment
Compliance Strategy.]

III. LONG TERM PROGRAM STRATEGY (DRAFT)
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ENVIRONMENTAL PROTECTION
AGENCY

"VH-FRL 2515-6] :

Notice of National Municipal Policy on
Publicly-Owned Treatment Works.

AGENCY: Environmental Protection
Agency.

ACTION: Notice of National Municipal
Policy.

SumMARY: This notice sets forth the
Environmental Protection Agency's
policy on ensuring that all publicly-
owned treatment works (POTW) comply
with the statutory requirements and
compliance dead-lines in the Clean
Water Act (CWA). The policy describes
the Agency's intention to focus its
efforts on POTWs that previously
received Federal funding assistance and
are not in compliance, on all other major
POTWs, and on minor POTWs that are
contributing significantly to an
impairment of water quality. It also
describes how the Agency expects EPA
Regions and States to carry out the
intent of the policy. The purposes of the
policy are to achieve maximum
improvement in water quality in
accordance with the goals of the CWA,
and to protect the public's investment in
astewater treatment facilities.

The Agency has recently proposed a-

regulation that redefines secondary
treatment pursuant to the 1981
amendments to section 304(d) of the
CWA, 48 FR 52258, November 16, 1983.
This related action will help provide
reasonable certainty regarding POTWs
applicable effluent limits and will
facilitate implementation of this policy.
EFFECTIVE DATE: This policy will be
effective January 30, 1984.
FOR FURTHER INFORMATION CONTACT:
Robert W. Zeller, Ph. D., U.S.
Environmental Protection Agency, EN-
338, 401 M Street. SW., Washington,
D.C.. 20460 (202) 475-830%.

Dated: January 23. 1984.

William D. Ruckelshaus.
Administrator.

Statement of 'Policy

“When the Clean Water Act (CWA)
was passed in 1972, Congress gave
municipalities until 1977 to comply with
its requirements. Congress authorized
the’Environmental Protection Agency
(EPA) to extend the deadline to 1983 and
then again to July 1, 1988, for some
municipalities. In addition, Congress
amended the Act in 1981 to modify the

basic treatment requirements. Therfore,
Congress has authorized EPA to give
some municipalities several additional
years to achieve compliance and has
also provided more reasonable
treatment requirements for certain types
of facilities.

The CWA requires all publicly-owned
treatment works [POTWs) to meet the
statutory compliance deadlines and to
achieve the water quality objectives of
the Act, whether or not they receive
Federal funds. The EPA will focus on
POTWSs that previously received Federal
funding assistance and are not currently
in compliance with their applicable
effluent limits, on all other major
POTWSs, and on minor POTWs that are
contributing significantly to an
impairment of water quality. EPA's goal
will be to obtain compliance by POTWs

"as soon as possible, and no later than

July 1. 1988. Where there are
extragrdinary circumstances that
preclude compliance of such facilities by
July 1, 1988, EPA will work with States
and the affected municipal authorities to
ensure that these POTWs3 are on
enforceable schedules for achieving
compliance as soon as possible

thereaiter, and are doing all they can in .

the meantime to abate pollution to the
Nation's waters.

Implementation Strategy

The Agency is committed to pursuing
a clear course of action that fulfills the .
intent of Congress and results in the
maximum improvement in water quality.
The Agency is also committed to
protecting the public’s financial
investment in wastewater treatment
facilities. To meet these objectives, the
Agency expects EPA Regions and States

" to adhere to the National policy stated

above and to use the following
mechanisms to carry out the intent of
this policy.

EPA Regions will cooperate with their
respective States to develop strategies
that describe how they plan to bring
noncomplying facilities into compliance.
These strategies should include a
complete inventory of all noncomplying
facilities, should identify the affected
municipalities consistent with.the
National policy. and should describe a
plan to bring these POTWs into
compliance as soon as possible. Regions
and States will then use the annual
State program grant negotiation process
to reach agreement on the specific
activities they will undertake to carry
out the plan.

Based on the information in the final

strategies, the permitting authority
(Region or approved NPDES State) will
require affected municipal authorities to
develop one of the following as
necessary:

Composite Correction Plan: An
affected municipality that has a
constructed POTW that is not in
compliance with its NPDES permit
effluent limits will be required to
develop a Composite Correction Plan
{CCP). The CCP should describe the
cause(s) of noncompliance, should
outline the corrective actions necessary

- to achieve compliance. and should

provide a schedule for completing the
required work and for achieving
compliance.

Municipal Compliance Plan: An
affected municipality that needs to
construct a wastewater treatment
facility in order to achieve compliance
will be required to develop a Municipal
Compliance Plan (MCP). The MCP
should describe the necessary treatment
technology and estimated cost, should
outline the proposed sources and
methods of financing the proposed
facility {both construction and O&M),
and should provide a schedule for
achieving compliance as soon as
possible. .

The permitting authority will use the
information in these plans and will work
with the affected municipality to
develop a reasonable schedule for
achieving compliance. In any case
where the affected municipal authority
is unable to achieve compliance
promptly, the permitting authority will,

_in addition to setting a schedule for

achieving full compliance, ensure that
the POTW undertakes appropriate
interim steps that lead to full
compliance as soon as possible. Where
there are extraordinary circumstances
that make it impossible for an affected
muricipal authority to meet a July 1,
1988 compliance date, the permitting
authority will work with the affected
municipality to establish a fixed date
schedule to achieve compliance in the
shortest. reasonable period of time
thereafter, including interim abatement
measures as appropriate. The general
goal is to establish enforceable
compliance schedules for all affected
municipalities by the end of FY 1985.

. Once schedules for affected

rmunicipalities are in place, the
permitting authority will monitor
progress towards compliance and will
take follow-up action as appropriate.
Nothing in this policy is intended to
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impede or delay any ongoing or future
enforcement actions.

Overview

EPA Headquarters will overview the
implementation of this policy to ensure
that actions taken by Regions and States
are consistent with National policy and
that the Agency as a whole is making
progress towards meeting the statutory
deadlines and achieving the water
quality objectives of the Act.

Dated: January 23, 1984.
William D. Ruckelshaus,
Administrator.

(FR Doc. 84-2433 Filed 1-27-84: 8:45 am|
BILLING CODE 8560-50-M



MUNICIPAL MANAGEMENT SYSTEM

Note: The Municipal Management System was based on the National
Municipal Policy of October, 1979, which was superseded by the new
National Municipal Policy of January 30, 1984, Appendix E of the
Municipal Management System remains the only effective section of

the document.
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Appendix E

NONCOMPLIANCE RESPONSE GUIDE

This is a guide for Construction Grant and Enforcement offi-
clals in the exercise of their enforcement discretion. It serves
three main purposes. First, it establishes enforcement responses
that are appropriate, both in terms of their severity and the
availability of Agency resources for different types of permit or
grant violations. Secondly, given the resource constraints in the
various Grants and Enforcement units, it assures a relatively
uniform application of enforcement responses to comparable levels
and types of violations around the country. Finally, it acts as a
standard against which any MMS program can be evaluated.

It should be emphasized that this guide is to be used when
considering the most appropriate response to a permit or grant
violation. Thus, the suggested responses Or alternatives may not
be the only ones appropriate in achieving compliance. The guide
should not be woodenly applied in any particular case. Each
viclation of an NPDES permit or grant schedule is a violation of
‘the Federal Water Pollution Control Act for which the full array
of enforcement responses provided in the Act is available.
Determining the most appropriate response (or set of responses)
requires consideration of 1) the severity of violation in terms of
the degree of variance from the permit/grant condition, 2). the .
impact on the environment and the integrity of the NPDES program,
3) the enforcement history of the permittee in terms of past
violations and good faith, 4) the impact on other dischargers, 5)
the availability of enforcement resources within the enforcement
unit, the prosecutorial branch of government, and the judiciary,
6) the importance of the vioclation in comparison with other
violations that must be dealt with by limited resources, and 7)
considerations of fairness and equity.

In any particular case these factors may lead to an enforcement
response different from that suggested in the guide. 1In most cases,
. it is anticipated that responses to violations will be made within
.the framework of responses outlined in the guigde.

The following table displays most of the standard responses
which may be made to noncompliance with construction grant and/or
NPDES permit requirements. Some of the responses have very broad
applications. The table gives users an idea of the scope or range
of options which may be considered when responding to permit or
grant violations. Since there is to be no unilateral response (on
the part of only one program) to a grant-related permit violation,
the following examples serve to indicate the flexibility that may
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be desirable in bringing a permittee back into compliance. Any
seqguence of grant responsces oOr enforcement actions should not de-
viate from the levels outlined in Table 2 such that the response
is not appropriate to the severity of the violation. For example,
"documented phone calls" or "letters" (Bl, 2) may be used to
gather information or to alert a permittee in the early stages of
almost any type of violation or apparent violation. Other
responses have a much more limited application. For example, to
"withhold up to 10% of grant payment" (A4) would be effective only
near the completion of a grant project in Step 1, 2, or 3, and
would be most effective at the time of close-out of a Step 3
grant. Similarly, "sewer bans/restrictions" (BS5(b), Cl0) would be
most effective where a community is undergoing significant growth
and where the violation is so clear and serious as to offset the
political outcry certain to be triggered by imposition of a ban or
restriction.

In general, the responses escalate in impact as one moves
down the list within each category, i.e. A7 ("stop payment"”) is
much more serious a grant management action than A2 ("impose
grant conditions"). Likewise, B4 ("Show Cause hearing") is much-
more serious an enforcement action than Bl ("documented phone
call"). .

However, responses ranked close to one another within a given
category may in some cases differ more with respect to the circum-
stances in which they are usable than with respect to the overall
impact. For example, A3 ("withdraw authorization to advertise for
bids" ) would be effective where a grantee was delaying initiation
of facility construction to press ahead with sewer construction to
accommodate new development, while A4 ("withhold up to 10%) would
be most effective near closeout of a Step 3 grant. Neither is
more serious than the other in terms of impact.
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SAMPLE RESPONSES TO MUNICIPAL NONCOMPLIANCE

Grant Management Actions (EPA/State)

.

. . .

= OWOo UGS WN

—

Deny/defer award .

Improve grant conditions (to assure "catch-up")
Withdraw authority to advertise for bids
Withhold up to 10% of grant payment
Disallow costs related to noncompliance
Suspend work (conditional, unconditional)-
Stop payment

Terminate grant

Recover funds

Annul grant (partial, total)

Suspend grant eligibility

Enforcement Actions (EPA/State)

—
.

Mo QO op

Make documented phone call

Send letter:

informal inguiry

. instructional

Section 308

. warning, "no action"

. warning, time-controlled

"Show Cause"

Issue NOV to State or 309 Administrativeée Order
Hold "Show Cause" hearing

Refer to Justice, possibly -request:

a. court-appointed master

b. 402(h) connection ban/restriction

c. adjustment of grantee on project priority list

State Actions

7.
8.
9.
10.
11.
12.

Decertify plant operator (temporarily/permanently)

File a complaint vs. engineer's license

Establish prequalification procedures for consulting
engineers

Publish list of "eligible" consulting engineers,
contractors

Publish list of plants with design problems and the
responsible consulting engineers

Withhold approval of trust report regquired for funding of
local share . T

Hold "Show Cause" hearings

Impose administrative fines

Take over operation of plant and bill the community

Sewer bans/restrictions

Issue State order

Refer to State Attorney General

General Sanctions (EPA)

1.

2.

Withhold approval of Corps of Engineers Section 404
(dredging) permits

Deny certificate of adequacy for actions by other Federal
agencies ' -
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NATIONAL ENFORCEMENT RESPONSE GUIDANCE - ALL MAJOR PERMITTEES

TYPE VIQOLATION

Failure to report.

Failure to report.

Failure to report.

Tailure to report.

Failure to report.

Failure to report.

Failure to report.

Reporting False
infcrmation.

Rerorting false
information.

A NNC should cite the facts about the
reguirement(s) violated, refer to the
an explanation (by date certain), not
to return to compliance.

REPORTING VIQOLATIONS

CIRCUMSTANCES

Routine permit reguirement.
Isolated instance. Also, any
special, one-time report.

Failure to respond to initial
call by submitting report or
refusing to acknowledge re-
guirement.

Failure to respond to NNC or
repeated attempts to contact
by phone. Documented lack of
cooperation.

Long-tern disregard of re-
guirements, violation of AO,
documented lack of cocperation,
and coincident effluent or
schedule violations.

Failed to report effluent
violation(s) within 5 days
of occurence. Not fully
aware of problems.

Knowingly failed to submit
report within 5 days of
effluent violation(s).

Failure to report effluent
violation(s) within 5 days
of occurence and serious
environmental damage takes
place or public health
endangered.

Permittee satisfactbrily
explains how error made.

Permittee's culpability
unmistakatle. 'Intent'
can be established.

BASIC APPROACH

Industrial: Phone call follow-
up. Request immediate sub-
mittal by specified date.

Municipal: Contact Grants.
Initiate phone follow-up.

Industrial: Issue notice
(letter) of noncompliance
(vne) -1

Municipal: Contact Grants.
If no legitimate delays,
issue NNC. Otherwise, set
new decadline.

Industrial: Proceed with AO.2
Continue to document case.

Municipal: Contact Grants.

Take Grant Management actions
as appropriate. Document case.

Industrial: Proceed with re-
ferral. Continue to contact
and document case.

Municipal: Coordinate with
Grants. Take Grant Management
actions. If ineffective,
escalate and/or initiate
referral.

Industrial: Phone follow=-up
to request immediate sub-
mittal. Issue NNC.

Municipal: Contact Grants.
Initiate phone follow-up.
Issue NNC.

Industrial: Issue NNC. Cite
legal liability for con-
tinued reporting violetions.
1f violation continues, pro-
ceed as in 3 above.

Municipal: Contact Grants.
Sare as industrial.

Industrial: Proceed with AQ
or referral depending on
impact of violation and
‘intent' to avoid responsi-
bility.

Municipal: Contact Grants.
Take Grant Management actions.
If ineffective, escalate as
in industriel.

Industrial: Issue NNC. Cite -
severe legal liability for
false reporting.

Municipal: Contact Grants.
Issue NNC citing severity
of violation.

Industrial: Proceed with
criminal referral.

Municipal: Proceed with
eriminal referral.

violation (including dates), icentify the permit
legal liability which may be incuzred, and require
only of the incident, but also of the steps taken

This guidance does not attempt to draw the line between ‘minor' or 'insignificant'
unreportcé data and that information which is critical in making 3 compliance determiration

Ar anfAavrmamunt Aamicinn

211 roerameces chAanlA ancanrane a change in reoerting behavior.

P S o~ cops s
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Failure to meet
requirement.

Failure to meet
requirement.

Failure to meet
requirement.

Failure to meet
requirement.

Failure to meet
requirement.

Failure to meet

requirement.

Failure to meet
requirement.

interim

interim

interim

£inal

£inal

final

final

Failure to install
monitoring eguirment.

GRANT/COMPLIANCE SCHEDULE EVENTS

CIRCUMSTANCES

Will not result in violation
of final requirement or other
interim dates.

Will result in violation of
other interim or final dates.
Legitimate delays. Acting in
good faith.

Will result in violation of
other interim or final dates.
No legitimate delays. Not
acknowledging permit respon-
sibilities.

Compliance likely within 90
days. Demonstrated commit-
ment to permit responsihili-
ties.

Delay for legitimate reason:
strike, act of God, economy.

90 days or more overdue. No
legitimate delays. Not ac~-
knowledging permit responsi-
bilities. Failure to respond
to Agency communications.

Same as above and failure to
respond to NNC or violation
of AO. Requirement is a
major step, resulting in a
serious environmental or
public health situation.

No legitimate delays.

BASIC APPROACH

Industrial: Phone follow-up.
Secure date by which event
should occur, If agpropriate,
issue NNC.

Municipal: Same as above.
Identify Grant management
actions which may be taken.

Industrial: Issue NNC. Follow-
up to secure commitment to
compliance. Set new dead-
lines. Track closely.

Municipal: Same as industrial;
identify Grant management
actions which may be taken,

Industrial: Proceed with AO.
Issue NNC. Document case.

Municipal: Issue NNC. Dis-
allow costs associated
with noncompliance.

Industrial: Issue NNC.
Monitor closely to verify
status.

Municipal: Same as industrial.

Industrial: Issue NNC. Secure
commitment to complete
requirement.

Municipal: Same as industrial.

Industrial: Issue NNC. Proceed
with AQ. Document case.

Municipal: Issue NNC. Withhold
up to 10% of grant; recover
funds; suspend eligibility
for other projects; terminate
or annul grant.

Industrial: Proceed with
referral. Document case.

Municipal: Proceed with a0
or take Grants Management
actions as in 6 above, If
actions ineffective,
proceed with referral.

Industrial: If NNC ineffective,
procced with AO to begin
monitoring (with contracteor
support if necessarv!
.immediately. Set new dead=-
line.

Municipal: Issue NNC. Take
grant Management actions.

If ineffective, proceed
with AO.



10.

VIOLATICHN

Exceeding interim limits

Exceeding interim limits

Exceeding interim limits .

Exceeding interim limits

‘

Exceeding interim limits

Exceeding interim limits

Exceeding firal limits
Exceeding interim or
final limits.

Exceeding interim or
final limits

Exceeding final limits

EFFLUENT VIOLATIONS
CIRCUMSTANCES

Isolated dischérge under
permittec's control. No
harmful effects.

Isolated discharge under
permittee's control,
Jeopardizes water quality.

Isolated discharge under
permittee's control.
Results in serious environ-
mental damage or public
health concerns.

Isolated discharge under
permittee's control.
Relatively minor infraction
occurring routinely (more
than once in four quarters),.

Isolated discharge not
under permittee control.
No harmful effects.

Isolated discharge not
under permittee control,
Serious environmental
damage or public health
concerns.

Isolated instance. Cqﬁ-
pliance record generally
good. No harmful effects.

Notification to Agency not
made within five days as
required by permit.

Excursion within Technical
Review Criteria but constie-
tutes routine violation.

Violation continues after
issuance of NNC, Demonstra-
ted lack of commitment to
permit responsibilities.

BASIC APPRO&CH

Industrial: Telephone follow-
up., If response unsatis-
factory, issue NNC.

Municipal: Same as Industrial,

Industrial: Issue K¥C. If
response inadequate, proceed
with AO.

Municipal: Contact Grants.
Proceed as with Industrial.

Industrial: Issue MNC. If
immediate steps not taken,
proceed with AO or referral.

Municipal: Contact Grants.
Consider Grant Management
actions and proceed as with
Industrial.

Industrial: If second NNC in-

effective, proceed with AO.
Municipal: Contact Grants.
Proceed as with Industrial.

Industrial: Issue NNC.
Municipal: Same as Industrial.

Industrial: Same as 3 above,
Municipal: Same as .Industrial.

Industrial: Telephone follow-
up. If corrective steps
taken, monitor closely. If
not, issue NNC, Document
instance.

Municipal: Same as Incdustrial.

Industrial: Issue NKC. If re-
peated proceed with AO.

Municipal: Contact Grants. Pro-
ceed as with Industrial.

Industrial: Telephone follow-up,
If response unsatisfactory,
issue NNC,

Municipal: Same as industrial.

Industrial: Proceed with AO.

If AQ violated, initiate
referral,

Munjcipal: Contact Grants, Con-
sider Grant Management actions
and proceed with AO or
referral.
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APR 13 1984

OFFICE OF
THE ADMINISTRATOR

MEMORANDUM

i

i T -

SUBJECT: FY 1984 Pretreatment Enforcement Activities

FROM: Alvin L. alm E&nis, 2 - Lu,

Deputy Administrator

TO: Regional Administrators

As stated in the Operating Year Guidance for FY 1985-86,
EPA's principal emphasis will be to deal effectively with
control of toxic and hazardous substances. One of the important
programs necessary for accomplishing this objective is the
pretreatment program. I think the approval of State and local
pretreatment programs and ensuring compliance with categorical
standards are critical to the success of controls on discharges
containing toxic pollutants.,

The Operating Year Guidance discusses a strategy for
implementing the pretreatment program during FY 1985-86, but
I believe we cannot wait until then to initiate a strong
enforcement effort in this area. To date, compliance by POTWs
with pretreatment requirements has lagged and we anticipate
widespread noncompliance by the electroplaters with the upcoming
April and June 1984 deadlines for compliance with categorlcal
standards. Therefore, we must start immediately to improve on
POTW program approval rates and begin to ensure compliance with
the categorical standards. -

The short-term Pretreatment Compliance Sgrategy, issued on
October 28, 1983, by the Office of Water Enforcement and Permits,
provides that:

1. Administrative orders, judicial orders or other
appropriate mechanisms be used for establishing
enforceable schedules requiring submittal of all
POTW pretreatment programs by no later than the end
of FY 1984; and

2. EPA will enforce categorical standards in both non-
approved cities in non-approved States and in approved
cities that are not enforcing categorical standards.



Action Reguired

It is absolutely essential that the Regions exert every
effort to get approvable local POTW pretreatment programs, and
implement the short-term strategy cited above. 1In the Strategic
Planning and Management System, you have committed to a target
of 114 Administrative Orders for this purpose. I expect all
Regions to comply with the strategy by issuing as many orders
as necessary to POTWs which have failed to submit approvable
pretreatment programs, to achieve the September 30 goal, and to
do this as quickly as possible.

Each Region should also immediately begin to examine
priority cases for referrals based on the attached targeting
factors. I would expect that each Region has at least one
POTW and one industrial user that are priority candidates for
referrals. Those Regions with more pretreatment activity
should have a Yarger number of candidates. '

The Regions should submit no later than April 30, to the
Associate Enforcement Counsel for Water, Office of Enfarcement
and Compliance Monitoring (OECM), a one page description for
each potential referral candidate which includes the following
information:

- Name of candidate and basic information (location, size,
control authority status and NPDES permit status, if
appropriate); '

- Summary of eﬁforcement actions to date:
- Assessment of appropriate targeting factors; and

-~ Identification of any problems or unresolved issues
such as those listed in the targeting factors.

The Office of Water and OECM will consult with the Regions
on each of these candidate referrals before a decisidh is made
to proceed. The Regions will manage the cases in coordination
with Headquarters. Regions should submit their case referrals
to Headgquarters for concurrence by July 1, 1984, for POTWs and
non-integrated electroplating facilities and by August 1, 1984,
for integrated electroplating facilites. OFRCM will immediately
canvass the Regions, to ascertain the need for model pleadings.
If requested, OECM will develop the model pleadings by June 1
with input from OW and the Regions. , .

In addition to the above actions, Regions should begin to
issue Administrative Orders to industrial users violating cate-
gorical standarde this fisczl year. Regions should be ablie to



-3~

issue at least 20 Administrative Orders nationwide to noncomplying
industrial users during the last two quarters of FY 1984.

During FY 1984, EPA enforcement actions should be focused
in areas where EPA is the control authority in order to establish
an immediate, visible enforcement presence and to compel selected
members of the regulated community to achieve compliance. Obvi-
ously, to have a fully credible enforcement program, EPA must
ensure these efforts are expanded in FY 1985 and beyond to cover
all unapproved local and State programs, a larger number of cate-
gorical standard noncompliers, and oversight of approved POTW
and State programs. OW and OECM are currently developing a long-
term strategy to address these and -other issues.

I look forward to seeing the results of your immediate
enforcement efforts. :

Attachment .



ATTACHMENT 1

FACTORS FOR IDENTIFYING POTW AND INDUSTRIAL USER

PRETREATMENT REFERRALS

The following factors should be used in identifying potential
referrals of POTW and industrial users (IUs) violating pretreat-
ment program requirements. These factors are intended to estab-
lish broad categories from which initial cases should be selected.
There may be some cases appropriate for referral that may not
fit these factors. Such cases, of course, should be considered
but final determination should be coordinated as dlscussed in the
memorandum,

It should be noted that in developing enforcement cases,
violations by POTWs for failure to submit required pretreatment
programs will be relatively easy to document. This may not be
the case for documentation of IU categorical standard violations.
In many cases, the standards are complex and determinations of
noncompliance may be difficult and resource intensive. However,
since a limited number of IU referrals are envisioned in the short
term, extensive sampling inspections should not be necessary.
Regions already have adequate information on some noncompliers.
Such information can be obtained from POTWs, BMRs where available,
citizen complaints, contractors assisting in pretreatment program
implementation, and past inspections. :

Where possible, pretreatment enforcement actions should be
coordinated with ongoing NPDES permit enforcement actions. Where
_a Region is referring a case for NPDES permit violations under
the National Municipal Policy, a pretreatment count should be
added where appropriate. In the case of an IU, a categorical
standard violation: which causes or contributes to a NPDES permit
violation by a POTW would make, all other things being equal, a
particularly telling case. Since the latter situation will be
rare and may be very difficult to identify, the merging of
enforcement actions is not essential. It is only suggested as
a way to make stronger enforcement cases and/or - -to reduce
resource burden.

POTW Referral Factdré

1. POTW should be in violation of an AO regquiring program sub-
mittal or have demonstrated a rec;lcitrant attitude in
failing to develop the required pretreatment program. In
the latter case, referrals may be warranted even if an AO
has not been issued. Violations of AOs should be prlorlty
candidates for referrals.



2. POTW should be in States where EPA has program responsibility. °
In order to maximize the deterrent effect of enforcement
actions, the POTW should be relatively large and should have
a significant number of industrial users subject to categorical
standards.

Industrial User Referral FPactors

i

1. 1IU violating caEegorical standards should be in a State that
does not have pretreatment program authority, should be a
facility that is significant in terms of size and/or wasteflow,
and that has demonstrated a recalcitrant attitude. Priority
for an IU case should be based on the extent of noncompliance
with the categorical standards. It is preferable that the
IU be in an area where the POTW does not have an approved
pretreatment program, is not likely to obtain approval in
the near future, and/or is taking little or no action on
its own to enforce the categorical standards or comparable
State or local standards. It is not necessary for an AO to
be issued-before a referral. -

2. Potential cases raising unresolved issues such as removal
credits or unresolved category determination reguests should
be assessed on a case-by-case basis in close consultation
with Headquarters. 1In addition, it is highly desirable that
there be some documentation of how the categorical standard
applies to a given IU prior to the initiation of enforcement
action.

3. Referrals should not be initiated solely because the IU did
not submit required baseline monitoring reports (unless such
failure is a violation of a previously issued AO). However,
non-submittal of these reports may be one of several reasons
for initiating a referral. BMRs that have been submitted
should be .reviewed in preparing a referral that is initiated
for noncompliance with categorical standards. Additionally,
referrals involving nonsubmittal of BMRs should be considered
so that noncompliance with reporting requirements does not
exclude the IU from enforcement.

4., Candidates for AOs are IUs that did not submit baseline moni-

’ toring reports or 2are but of compliance with the categerical
standards. Good faith/bad faith and time needed for compliance
should be taken into account when deciding whether or not to
issue an AO or initiate a referral. . .
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Attacaad is a status’ re,ort on =PA 0il ‘and Hazardous Materials
spill enf £orcement actions: ccve*lng .he pveriod Januvary 1 to Octcker 1,
1973. It shows a great improvement over last year's recozd,
althoush scme Regions should apparently he mere active. Some Regicas
viﬁh“few‘ach*cﬁc reported may- be ralying on styong Coast Guard enfdrce-—
ment programs. A-l Regions should send me tha Coast Guard recoxds
that would indicate the number of enforcament actiocris taken and the

. resulis to date., This may present a more complete pictuze of the
‘status of spill enforcement activities.

A 4 realize that 1ack of manpower and resources may resuTt.in the
inaxility to follow up oil spill referrals, particularly in light of
the present priority being rightly accorded to permit iIssuance arnd
follcw-up. What is needed, I believe, is a more efficient use of
thosa Eanforzement and Survaillance and Analysis personnel already
working cn,¢il spill preoblems. It is particularly important that
Surve;llance and B2nalysis parsonnel work closely with Enforcement
staffs to maximize th2 nucber of investigaticns thzt can be cospletad
and cases that can be prepared, in addition to the vital Jjob of oil
89ill clean-up. Wnerever reported spills cannot ke investigated by
the Invircnméntal Protastion Agency cr the U. S. Ccast Guaxd, a ° '
Stction 305 Information reguest should ka sent to . the discharger.

D ¥

Regignal administratcrs were delegated the autherity to adzinister

*Seection.308 in the Fart 125--MPDZS reculations, promulgated May 22,

1973 (38 Federal PRegister 13531). You should also enccourage Sta*e
annuvles .£0 grovids EPA with evidence obtained frocm State’ investigations.
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Some Ragions have already been successfully using Section 303
letters in their oil enforcazent progra=s. For thcse who have not,
a suggested format is attachad which should be halzful, which was
preparad by Henry Ststina. Ragicnal com=ants on this format shcould
be forwarded to Rick Johnson, with a copy to Henry Statina. :

The follcwing guidalines should apply when a Sectib$.308

_letter is sent to a dischargar:

1. Section 308 letters should be used when a violator
reports a spill which EPA. is unable to- ;nveétzgata on sczane.

2a Section 308 lettars may also be used oc:asionally o

. _supple.ment EPA or State investigations. - . N _.-' S A

3. Sectlon 308 information I=CL°StS sheuld rot be Lt-l_zed

to znveatlgate situations which may culminate in cx iminal pr rosecution.

=.4. * Secticn 308 letters must be postnd by 5Registered Malil -
- Bet urn Receipt Raquested.” . ‘ con T e T

5. . Zach Psgicn fust carefu l’y maintain a leg. irdicati: §
for each letter the date meiled, the date received and the date a
response is due. . S -

: . 6. When a Section 308 letter is used, the Enforcement
Division should plan to exarcise Section 309 sanctions if the .

.violator fails to respond or if the response ccntains false state-

ments -- the falsity of which can be established.:

7. If the complete informa ion sukmitted in resgonse to th°

letter indicatss that a violation did occur, that evidence should kb

referred to the Coast Guard as ba51s for a Section 311(b) (8) civil
Penalty. ) .

copy of the dischargzr's responsa should be aubcmatlcal 1y

sent to the Zzergency Rasponse Branch in your Region.
cement procedures within Ra2gions, and
chniques among Regional staffs, we are
2 ntative of zach 0Oil Enforcensnt stail
and their ccurtarpaert in th rgency Pespoase Branch oa February 20
and 21, 1373, in Atlanta, to be conductad in cocperation with tha 0Oil
and Hezardcus Materials Dz sicn. .Any suggestions for sossidle topics

To imgprove oil spill =
to share successiul Regiornal
planning a meeting for a z

o' 1! @ {n'
(J ]



to be included in the agandéa should ke sent
Headguarters. This will be a working lavel
on legal and investigativs problsms. Ccast

5 Passicia O

b. - e G
eeeting wnish w
Guard and Jus

ment particizaticn is planmnsd. We also plaa to discuss
spill praveaticn requlaticna, .and their izglecentatiza.

T™melasures

cc: - CGC Chron )
.- k i" g
Rick Johnson
Renry Stetina
Patxicii CiCcnnell

Assistant Administrator for Air & Weter Programs

. EiJohason:dwk:12/28/73 . .

‘Cennell,
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tice Dasart-—

na new =Z2PA
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braft letter fqr Regional Administrators' signature

Gentlemen:

‘The Environmental Protection Agency has received a report

‘that your ccrpan, was involved in the dischargzs of a narinful

quantity of oil, estimated to b2 gallons into waters of the
United States, to-wit: (nama of waterway) near [city), . [state)
on or about (time, date) frcma  (truck, pipeline or facility)
whlch you own (or operate}.

'4
The 1972 Amendments to the Fedaral Water Pollution Control
Act (hereinzfter, the "Act") prohibits the discharge of o0il or

" a hazardous substance into or upon ths waters of the Unitsd States

“ . in harmful quantities [33 U.S.C. 1321(b}(3)]. Any ownzr or

operator of a vessel or facility from which oil or a hazardous

- substance is discharged shall be assessed a civil penalty %x)]

the Coast Guard of not mors than $5,000 [33 U.S.C. x’Z](b,
The definition of harmful quantities of cil appears in Title 40,

Code of Federal Regu]a*wons, Section 110.3.

In order fcr this Agancy to carry out 1ts responsibilities

under the Act, you are required under authority o6f Section 3083

of the Act (33 U.S.C. §1218) to submit a.lettar of explznation

-1nc1ud1ng the snec141c inTormation listed in Attachmant A.

The letter of explanation must be submittad to: (Enforce-
ment Director, Region address) within fourizen. (14) days of
receipt of this letter. It must be signed by a culy autheorized
official of the corperation or company. The information sub-
mitted will ba considered in evaluating whather the oil spill

.violated Sectiem 311. (Please note that your reply in no way

. constitutes irmediate notification of a spill to the apprepriate

- federal agency, as ‘required by Section 311(b)(5).) Section-3035

- of the Act (33 U.S.C. §1313) provides civil and criminal pena1;1es
- for failure to submit information required under Section 308

.and criminal penalties for knowingly making a false statement
-11n any submission under Section 308. :

1f you have any questions please contact (name), A*torney
Legal Branch Entorcement Division, at (phone nunoer)

Sincerely yqurs,



Attacﬁmenﬁ A

MITED STATES
ENVIRGMMENTAL PROTECTION AGENCY
Report of 0il or Hazzrdous Material Discharge

The ‘071041n, infermation is su-11t;ea conc=fn1ng a discharge of
0il or hazardcus material: '

1.
2.

Time and dste of discharge.

Location of discharge, including;

~a. nam2 of municipality and state;

~ b. name and-address of industry or commercial.estab11shment

2.

13,

Feasures taken by your ‘company to prevent future spiils.

-at which the discharge occurred, if applicable;

c.. distance from receiving waterway.

‘Type of material discharged.

Quant1tj discharged.

Quant1ty of material which eventually rﬂached the’ rnc:vang
waterway, and date and tims-it was discovered. : :

‘Type of vessel or faci]ity (ship, barge, storage tank, tank
. truck, etc.) in which the eil was originally contained. ‘

Describe in detail what actually caused the discharge.

Name and address of owner of facility causing the discﬁargn

“'Hamg,andiaddress of operator of fac111ty caus1ng the d1scharge. ‘

Describe damage to the environment.

-~

" Describs stsps the above rnamed owner or operator took to
~clean up the spilled 011 and dates and times steps were taken.

‘Actions by compzny to mitigate damage to the environment.
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13, List the federa1 and statz agencies. if any, to xhwch the
=i~ owner or operator named in 8 and 9 above reported this dis-
i charge. ShOJ the agency, its location, the date and time
53- cf ths no~1r1ca;1on, and the official contacted. .

‘:75- List the names and. addresses of persons you believa have
knowledga of the facts SL*rOuﬂdTPO this incident.

(48
v

"~ 16. MName and address of person completing th1s,r9P°Ft-

17. Your relaticnship, if any, to cwper or cpzrator.

.
Y

18. List other infcrmation which you ‘wish to bring to the attentian
of EPA. For example, numb°r employad bJ the firm. :

.-;The above answers are true to the best of my knowledge and belief.

Signature o7 person completing
- this report. :

.Date of Signature:
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MEMCRANDUM

To: "Regional Enforcement Directors

From: Director, 1"nfc:zn.e...em: Division

Subject: Civil Penalties Collected £or Violations of 40 CFR Part 1l

a
Transmitcal to USCS Districts for Deposit in Revolving Fun
Account

[« N

Civil penalties collect~d f£or violations of the subsections of
section 211 and regulaticns issued pursuant to section 211 of tha TWPCA
are being deposited in the reveolving fund established by section 311 (k)
of the FWPCA wnich reads as follows:

"(k) There is herebv authorized to be approcriated to
a revolving fund to be established in the Treasury not to
exceed 535,000,000 to carry out the provisions of subsecctions
{c), (&), (i), and (1) of this section. Any other funds
received by the United States under this section shall also ,
be deposited in said fund for such purposes. All sums anpro-
priated to, cor deposited in, said fund shall remain available
until expendéd. '

In compliance with the Zorecoing, civil penalties collected £
violations of EPA's 0il Pollution Prevention Regulations, 40 CTR Part
are to be forwarded, by the EPA regional officcs, to cthe ma ain .cificze
the U.S. Coast Guard District within which the violation cccurred, for
inclusion in the Coast Guard's. revclving fund account established pursuanc
to section 311(k) of the FWPCA. The Zfollowing procedures should be followed:

(1) Checks in payment of the civil penalty should be made
payable to the "United States cf America."” Checks made payable
Lo “"EPA," “Treasurer of the U.S.," etc. are ac:mptablm so leng
as the amount of the check is the same as the civil ponaley.

Do not cndorse any such checks.

i

.
(2 Tre chezcks should be fcorwarded to the U.5. Coast Guarzd
Diszrict with a cover latter setuing cut the follewing:



{a) Legal name and address of owner/opurator
charged with the violation.

(b) Dat.ec and naturc i violation, inclalding a
citation of the relewvant stacutory and regulatory
provisicns. (i.e., failure %o have SPZC Plan in

violaticn ¢f 40 CFR Part 1l12.2
(c) EPA Re,-onul Cifice Znforcement file numbe:.
(ci} Data of check, name cf bank, cmouns of check.
(e¢) AN statement that the check is being forwarde:d
for ceposit in the U.S. Cocast Guard's revolving fund, and

o
* e

[
RPN

)
-

. ;_'.'

.

P (3) At times the EZPA Part 112 viepclation will have as its
~enesis facts establishing other lew violations. -Where the Pare 112
fVLdlation resulted from facts establishing another Tederal law vio-
lation, including but not limited to the FWPCA's scction 311
ﬁrcvisions relating to oil spills or failure tou nokify, identi
ficction data on the other :Me*a1 law violation, for the purpose
avciding sossible conflicts, should be included in the transmittal
the USCG.

» {(4) UWnere the violation, for which the chech was sulmitted,

is also the basis for a referral to a U.S. Attorney, the U.5.
Attorney should be informed of the dispositicn of the ZIPA civil
penalty proceeding. ‘
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UNITED STATES ENVIRONMEN “AL PROTECTION AGENCY
WASHINGTOM. "> L. 204500

N re-

AFn 20 1245

MEMORANCUHM

All Regicnal Administrators

+3
o]

Frem: Acting Deputy Assistant Administrator for ¥Water Lnfcrcsme
. Dirsctor for 01l and Hazardous Materials Contrsl Division
Subject: Spill Prevention Contrel arnéd Ccuntermeasure (SPCC)
Plan Program

-

This memcrandum ccvers a number ¢f 3SPCC vrogram issues
raised at the March 27-28 jeint meeting of Environmental
Emergency Branch and Enforcement Division represcntatives
in Sarn Francisco.

-

arning Lettars Lo Violators

Several Resions are consicdering the transmicsion of warning
rs-as 2 means of giving notice to violations of SPCC require-
ments and obtaining ccmpliaznce without going through the civil
penalty assessment procedures. The warning letter devica was
discussed vigorously at the San Francisco meeting with strong
arguments made both for ané against warning letiers. Afzer
careful consideration we have decided that warning lesttars are
unnecessary and should not be used. The preferred prccedure,

upon detection of a violation, is to isste 2 notice of violation
with a proposed civil penalty. The notice of viclation will get
the attentiocn ané compliance response from the owner or cperator
faster than a warning letter. As appronriate, the genalty can

pe compromiscd dewn to a much smaller figure or waivsed altogcther.
The notice of wiolaticn, wihen used in tils manner, has the:
advantages <o a warning letter but 2rovides mcre clout with no
loss of time.
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Mature and Conduct cf Civil Tenalty Hearinus

It is important that everycne conaccted with the civil
penalty hearings previded for in 40 C.F.2. Part 114 uncder-
stand that these hearings are to ze infcrmal. They can
be held in an c¢fficc cr conference rocm with the casualnoss
ef a routine meeting. WNo formal record is necassary. e
uwndue attention need be given to the materiality or relevance
of statements or evidence offsred by particigants. The

rules of evidence employed in courtrccems end formal hearings
are not appropriate for Part 114 civil penalty hearings o
¢cross examination is required. s The time and resources of
Regional attorneys involved with these hearings should pe -

xept to a minimum.

It should ce noted that the Fresicing Cfiicer
renalty hearing can raise as well-as lower a ol

penalty.

Selecticn of liearing CfIicers

Section 114.6 of the civil penalty regulations “rO"ldLS
that the Presiding QOfficer may be any attorncy in ZFA who nas
no priocr connection with <he case. To maintain an atmoziher
cf Zairness and impartiality, Regional Adminisztrators should not
appoint EZnforcement Divisicn Directors or ctbcr Znforcement
Divisicn =uuerv1so*v personnel. Similarly, it is desiranle oo

avoid appointing water snicrcament attorneys. 3Because of tha
informality c¢f the hearing and the relatively simgle resronszibil
of the Presiding Cfficer, Acency Administrative Law Judges shou
net be asked to conduct these hearings. The most desir

0

- - - - - st 2 . . ~
candidates Zor Prassiding Ofiicers are atitorneys in the Heqicnal
Counsel's Office. Alsc accepiable, althouch with some los f

the appearance of impartiality, are Enforcement Division ats
working in non-water programs such as aixr and pesticides.

Criteria for Civil Penal:ty Levels

sia for unifcorm

Yrancizen

The desirability of ectablishing naticnal crit
assessment of civil penalties was discussed at the Za <
meeting, but no conclusion was reached. WWe have decided o Zorm a
Headquarters-fegional work croup to determine whether such criteria
would be desirable and, if so, to set up 2 matyiiz or some ohther
system for uniferm civil penalty assescment.

(-‘.' m

o’
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Docubt as to whether federal, stazte, or loc
re susject to s2CC “°GLL:Q ol ise

deZinition of "persen mplicivliy
include federal, stzts, and loc al entizies. CQCur intcrpretaticn
"of section 311 and the SPCC regulations is that leccal, state,
and fnde* 1 entities are subject to SPCT plan przparation

ané implementation reguirements. A General Counzel's lecgal
memorandum tTo this effect will be distributed snerily. :

Inclusien of Animal and Vegetable Cils in Sccticn 211 Lefinizion
of "Oil" .

Attached are four letzars discussing the inclusion of
animal and vegetable cils in the section 311 definition of
"oil." Z=ZFA and the U.5. Coast Cuard nave always tresated
stills of non-pretroleum based oils as subicct to the civil
cenalty and cleanup provisions of section 311. Eowever, :he
Yaticnal Zroiler Council and similar organizations have questioned
this interpretation, and, as a result, many users of animal
and vegetable 0ils are not in compliance with the SPCC regulaticns
and have no% submitted recuests Icr exctensions of time for
cohaliance. In his January 9, 1975, letter alan Rizk mzde clearx
's positicn that ncn-getroleum oils urs ‘nc‘uﬂnd in the
section 311 ‘definiticn cf "0il" and that arimel and veycrzbls
oil usgers are subject to the SPCC plan preparatisn and impicemania=’
tion reguiremencts cf Part ll2.

n Mr. ¥izX's Januarv 9 letter and Rick Jehunizon
= , in view of the gocd faish ef:f o
animal and vegetable oil users to determine whether their £

cc r ]

acilitics
are subject to the SZCC regulations, we will consider requess=s for
extensions of time for compliance received £rom users of nen-petroleum

based oils. Such .regquests should be apéroved in casecs where
the requestor can demonstrate his reasonable belief that he
was not subject to the "SPCC program and nis Iirm commitmeont
to cemply fully with SPCT requirements. Civil nenalties Zfor
failure to reguest axtansions of time, in accordance witna the
timetaple set out in Part 112, should not be innosod in thesc
situztions. Part 112 will be amencded %o Clu ify that the

Reégicnal Adrministraters have the autherity he'grant such .
extensions for aczropriate reasons in add;:;cn to thesc Listed
in 8112.2(£). Any grant ci eddicional time zhould proviie Ifor
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Section 404
Enforcement



Section 404
Enfercement



S SEP 1979

Iicnorable Clifforé L. Alexencder, Jr.
Secrectary cf the Army
eshington, C.C. 20310

Yy dear Mr. Secretary:

I arm recconding te vour letter of March 29, 1979,
requestinag my orinicon on twe cu2sstions ericing uncer 5 404 of
the Fecsral Water PoWIuticn Control Actkt, 25 amendec, 23 U.5.C.
€ 1244, You asxked whether the Act gives the ultimate -
adrministrative au thovlty to deternine the reach of thne terwm
"revicakle weters" for purpceses of € 404 tc you, acting

_through the Crief of Engineers, cr to the Acéministrator cf :he
fnvironmental Protection Agency; and similarly vou asi whether
the Nct aqives the ultimate acmindstrative attherity to
cetermine the meaning of & 404(£) tc you cr tc the
fiministrator. Althouch no srecific provisicn in the Federcsl

ater Pollution Control Act cor swecific stotement in its
1egislftive history sceaks directly tc ycur cresticnz, I am
cenvinced after careFL1 consideration of the Act as a whols
that the Congrezs interded to confer uzdn the 2dministrater of
the Enviscrnrentzl Protectlion Acency tha fipel adminickrativas
aut nor-;/ to make those determinat:ons., Eefore turning to tho
srccific reasorns for my cenclusicns, 1 bielizve thot come

Lackgreound descrimticn 13 in corder.

“The hzric ohjncblve ¢ the Act ic "tc restcre end waintoin
*hc c**m;c;-, rhvsicel, end biolccicel integrity of the
i~tion's waters." 33 U.S.C. § 1251(a). As one Teans of
achieving that cbjective, the Act makes the discherce cf any
rollstant urnlewful except in accordance with standards
vromulcated or germitc issued uncer the Act. 33 U.5.C. §
l’ll{a) Permits for the discharce of pollutants may ke
chtained under §§ 402 and 404 c¢f thé Ackt, 32 U.S.C. &5 134z,
1344, if certain reguirements are wmet. The 2dministrater of
trhe Environmental Protection Agency and the S2cretazy L the
Army, acting through the Chief of Engiﬁeerg, chare
rcsyor51c1l ty for issuance of thosc rermits and enlcrcement
of their terms. The dministrator issues cermits for rfeint
seurce dis c“arges under the tatiornal -Pollutecnt Discharce



Llimination System (NPDES) program estoblished Ly § 402; the
Cecretary of the Army issues permits for the discharge of
dredgec or £ill roteriel under § 404, 1/

eration cf the
eceral lWater Po
S
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resulted in th
cf 1872, the cue
rcle, thuvocuch th
hotly debeated.
gave the Acwminist o}
treated dlscharveq of dredged or fill ma
frem discharces of any other cvoliutant.
of the bill both by the Senate Public ¥orks Committ
cn the Senzte flocor, 3/ amendments were procpcsed o gi
authority to issue permits for discharges of dredged or £il
naterial to the Secretary of the Army. These amendments we
offereé in recognition of the Secretery's traditional
resvonsibility uncder the Rivers and Harbors Brprocri
of 18392, 33 U.Ss.C. & aCl et seg., to protect nav15at1Cﬁ
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including the respeonsibility to regulate discharges intc the
navigable waters cf the United States. Concerned that the

-
1l/ A point source is defined in the Act os "any cif"ernible,
confined and diccrete convevence, including hut not limited to
ary pine, ditch,. channel, tunnel, condult, well, cdiscrete
fleu*e, centainer, rollimg steock, ccrncentrated animal fe2ding
oreration, or vessel or cther floating craft . . . ." 33

U.5.C. & 1262(14).

Drngeﬂ and £ill matericl .are rnct defined in the Act, but
arc Gefined in regulations premulgateé by the Coros of
Cngineers: Credged raterial is "materizl that is excavated or
dredged frem waters of the United States," while £ill materizl
is "any material uced for “'e_prima:v purse ;
acuatic area with ¢éry land or of char ciﬁg
of a water bedy."” 33 C.F.R. § 323.2(k}., {
2/ Senate Comm. on Public Werks, ¢3rd Cong., 1lst fess., 2
Leaislative Historv cf the tlatar Polluticsn Ceontrol Act
rmencrents of 1372 (1973), at 1509 (hercatter "legislative
Histcry").

3/ o,

-l ————

t 1386.
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nt =xg~ct1:c tc evaluate the
sed drecce or £ill operction,
2770, orrocsed thoce
>ad that the Secretary certify
i : materizl to
g outherizty.,

Secretary would have insuff
environrmental impact ¢cf a o

Senaktor Muskie, the acthor
arendrents. 4/ He prozcsed in
the neeé fcr anv perrmit feor dis
thhe Administrator, who would re ha
Tire Senate 2dopted Senatcr lMfuskie's crc
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The Hcuse of Representatives b
other hand, cave the Secretary com
issuing permits for the discharge ©

lthough the House bill reguired the

the EPA on the environmental astects

th, Secretary had the authority tc w2
ermit issuance. G/
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The Conference Corrittee substitute, peassed ty the
Ccngress as § 404 cf the Federal Weter Pollution Control zct
Amendments of 1972, represented a ccrpron-“e Eetween the
Senate and House positions. It esteblished’ 2z separate rermit
rrocccurc for discharges of cdrecged or £fill raterlal to ke
administered by the Secretary, acting thrcugh the Chief
Engineers. The Acrministrator, hcwever, rotzinerd csub
reszonsibility over adiministration and eniorcemsnt ¢
The ZPA resconsibilities were pe:b?és best cummarize
Senator !uskle during the Senate's considercotion of
Conference keporti: .

First, the ncn*nwsb: ter has keth
restonsibility end authority for failure to
obtain 2 fection 404 cermit or comply with
the condition thereon. Secticn 309
auth oritv is zveilakle because discharge of
the "pollutant" dredge spoil without a
perrnit or in violation cf a permit would
violate Section 301(a). ’

Seconrd, t
Ajency rust det
to ke useé for

he Environmental Protecticn ,
termine whether or not a site
. - - A
the cdisrosal of cdredged sre:il

4/ 1d. ac 1387-2¢.
5/ Id. at 1393.
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cceptable when juooed dgalnég.the
ria established for fresh and ocean
5 similar to that wnich is recguired
Secticn 403.

(Wl
.

Third, prior tc the issu
permit to dispose of sgpoil
nistrater must determine tha
to ke disposed of will not acd
municipal water supclies, sh
fisnery areas (including spowning and
breeding areas), wildlife or recreaticne
areas in the sgecified csite Sheuld the
Administrator so cdetermine, no germit mav
issue. 7/
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Subszeguent amendment of § 404 by the Clesan Watsr Act of
1977, 21 Stat. 1566, altered the.rela;ionghip between the
Secretary and the Administrator in only limited fashicon. -The
cmendments gave the Aédministrator avthority LcnoaraCTe to the
authority conferreé cn him by the § 4C2 NPDEZS progranm to
acprove ané to wmonitor State rrogramTs £or the é*qchagcc of
éredged or fill material. 33 U.S.C. § 134<(g)=-(1). Kew

subsection (s) gave the Secrztary cof the Army explicit
authority under the Act to take acticn to enforce those

rermitse which he had issued. lew =Subsection (n) cauticned
trhat the amencments should not be consicdered to cdetract fr-c
the Administrator's enforcement authority under & 305 of the

Act, 33 U.S.C.-6 1319. 8/

7/ Id. at 177. This statement, which is often qguoted in
explanation of the relative reszonsibilities of the Corcs zad
EPA under § 404, is included in the.Corcre"sional Lecord as 2
supplerent to Senator Muskie's orel remarks.

9/ s 4. n 3h —_——— o - — - P R GI - _—— . CGT-

oo Cinp-Owerl s ung Acdministrac to oL
th the conditions’ or limitations of ¢
2 and Stete cermits issved under. _§ 4G4 7
civil end criminal pc“altles thb resctect to such’ permits.
Irportantly, as_the above-guoted nlstory of § 404 indigates,

the section_also h'ves the Administrator_the _authority._to

tring cnborcewent acticns .to stcp discharces .uithaut_a
rgguz;ea permit, since such éischarges viclate the basic

E O S S

prohibition set out in § 301 of the Act. 32 U.S.C. § 1:1¢.



wWith that background, I turn to your crpecific
IFirst, you askec whether the .Secretacy cr the Adm
has the authority under § 404 to resolve zdiminist
nea
3]

2.0
£ C eyt - C
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disputes over interprectation of the juricsdictic
"navigable waters." That question is an irport:
the authecrity to construe that term amounts to t“

tc cetermine the scecre of the § 404 permit groqram.

o B 1 L O & I 1)
)

O
n

rorn <t
1

'4.’.1.

(e

[ Mg
~

0

~
L I ¢

The term "navigakle waters,” moreover, i1s a linch
the Act in other resgects. It is critical nrnot only ¢t
coverage of § 4C4, but also to the ccverage of the ot
collut'on contrcl mechanisms established under the RAc
ircluding the § 402 permit program f£cor noint scurce
discharges, 8/ the regulation of discharges of oil and
hazarlous substances in § 311, 32 U.S.C. § 1321, ard the
regulation of di=c“grges cf vesctel sewace in § 312, 23 G:.S.C.
§ 1322. 1Its definiticn is not srecific to § 4C4, but i
included among the 2ct's general provisiorns. 10/ t is
therefore, logicel to conclucdle thet Ccngress intended ¢
i there be only a single judgment a2s to wheth2r--srnd to wh
extent--any particular water bedy ccmes within the juris-
Sicticnel reach of the federal gevernment's ' tollution contrel
authority. Ve find no sucport either in the statute or its
legislative history for a cenclusicn thet a water bedy would

have one set of boundaries for purposes cf dredged and £ill
permits under § 404 and a different set for purpcics of the
other pollution contrel measures im the Act. On this woint I
believe there cen be no serious disagreement. PRather,
understanding that_"aavigable. haBCP“ can H=v= only cne. |
inter Pretatlon vnder the 2ct, the cuestion .iz whether Cengrecs
1ntendeﬂ ultimately for the Administrator cr tna Secretary to

describe “its perameters.
The question is_explicitly resolved nsither in & 404 _
tself nor in its legislative history. My conclusion that the

»

S/ The Act, as stated above, contains a general srchibitien
against the "discharge of anv pollutant" except in compliance

with particular standards ahd rermit procedures. .301(a), 33
U.5.C. § 1211(2). 'he. definition of the ghrase "d-scharge ct

rollutants" includes & discharge from a point source into
"navigable waters.™ § 502(12), 33 U.s.C. § 1362(12).

lO/ "Navigable waters" is defired under the Act as m
“the haterg of the United States, including the terci
seas. § 502(7), 33 U.S.C. § 1362(7).



Act lcaves this authority in the hands of the 2¢éministretor
thus nocesszrily drews upon the structure of Le rct 3z 2
whole. PFirst, it is the Administrator wito has the overoll
resctonsibility for administering the 2ct's previcicrs, ercegt
as otherwise expressly crovided. § 101(€), 33 U.s.C. &
l"Sl(d). It is the Administrator as well who interprets the
term “"navigeble waters" in ca:rylnc out Lol7d;’on coatrel
responsibilities under zections of the Act arart from 5 4C4.

Additionally, while the 2ct charges the Secrcitary with the
Quty of issuing and assuring cempliance with the terms of ¢
404 permits, it does not expressly charge him with reston-
sibility for ceciding when 2 cdischarge of cdrecged or fill

terial into the navicable waters taxzc place =0 that the 5

404 permit recuirerent is kErought into play. Enfcrcerent
autherity over permitless dischacrges of dredged ancé fill
material is charged, moreover, to the Administrater, 11/

Pinally, any argupent in faver c£ the Secretary's
authority tc interpret the reach.cf the tnrm "navicable
waters"” for purposes of 5 404 is substantially undercut by the
fact ;hgt he shares hiz cduties under the gecticn with the
Administrator. As cutlined akove, § 404 authecrizes the
Aann*era;OP to cevelcp qu1dellnes with resmect to selection -

disposal sites, to adrprove and ovarszee State rnregrarc for
th discharge of d&redced or £1ill warerial, and to veto on 1
envircnrental grounds any permit the Secretary precccses to
ssue. . =

I therefore conclude that the structure znd intent cf the
Act cuprort an interpretation of £ 404 that cives the
Administratcr the Flral adrinistrative resrensilbility for

construing the term "navigable waters.”

Your second question Is whether the Secretary or the
Iéminictrator has the final authority to construe § 402(£) of
the .2ct. 33 U.5.C. § 1344(£f). Thet sukbczecticn cxempts

o o e %

ii/ 35 U.5.C 3§ 1311, l344(p). The Secretery dGes have
cnforcement authority with respect to permitless dischargyes
into navigable waters under the Rivers znd Farbors
hpprepriations Act of 18599, 32 U.S.C. €5 407, 413. DMavigable
waters for rpurcceses cf that Mck have @ more ¢ S
reaning, hCheve-, than navicable waters under the TFeceral
Water Pollution Control aAct. E.a., laticns e
Courcil v. Callawav, 322 7. Sufp. 835 (C

@]
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certain activities from regulation under §6 404, 301(z2), and
402. The Corps of Engineers has argued that the resporsi-
bility fer interrretation of the subsection in ar &s it
relates tc the issuance of the Corps' & 404 pe its i vested
in the Sccretary. For reasons csimilar t o iscussed in
conrecticn with your first cguestion, I d r

’éministrator who has gensral administraoti
unéder the 2ct, 33 U.5.C. § 1251(d), arnd who-h
authority to prescribe regulations, 33 U.S.C. § 1361(2). In
reviewing the statute and its legislative history, I find ro
indication that Congress intended that the Secretery have
final authcritv to construe that subsecticn for wurzosss of
his § 404 program. Aabsent such an indicaticn, I believe theat
the Act would be strained by a censtructicn allewing the ™
Secretary to give a diffesrent contenc to § 404(£) than ihe
‘Administrator gives that subsection as it relates te polluZicn
control provisiens eavaert from § 4Cd4. I therefore concluce
that final authority under the Act to ccnstrue § 4C4(f) is
also vested in the Administrator. ’

- T 1s the
l

Yours sincerely,

Benjamin R. Civilet:i
ttorney General

~,
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
: WASHINGTCN, D.C. 20460
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OFFICZ OF ENFORCIMENT

MEMORANDUM : ' AUG 18 1820

:

SUBJECT: Solid Wasge Discharges undex Consolidated Permit
Regulations: Proceduresyt endlnq Corps of Engineers
Agreement with Changed DefiniTion of Fill Material

FRCM: Director, Enforcement Division (EN-338)

TO: Regiocnal Enforcement Division Directors .,

Backaround

On May 19, 1980, EPA issued its Consolidated Permit

Regulations, 40 CFR Parts 122, 123, 124 and 125; 45 F.R. 33287,
wnich incorporated a change in the definition of £ill material
wnich affects sections 402 and 404 of the Clean Water Act. The

new regulations specify,

Fill material (404) means any "pollutant" which
replaces portions of the "waters of the United States" w
drv land or which changes the bottom elevation of a wate
body for any purpose. 40 CFR §122.3; 45 F.R. 33419,

As the preamble to the new regulations notes,

The [earlier definition] defined fill material as
material discharged for the primary purpose of rsplacing an
aguatic area with dry land or of changing the bottom
elevation of a water body, reserving to the NPDES program
discharges with the same effect which are primarily for the
purpose of disposing of waste.: 45 F.R. 33299,

all discharges of pollutants which meet the new definition of £ill
material, including solid waste discharges, require a section 404
permit issued by the Corps cf Engineers. The Corps, however, has
not changed its own regulations tc coincide with the change
adopted -by ‘EPA. 1/ Resolution of this inconsistency is currently
the subject of discussions betwean EPA and the Corps. Until this
issue is resolved, the-following procedures should be observed.

1/ The Corps' regulations define fill material as any material
used for the primary purpose of replacing an aquatic area with drv
land or of changing the bottom elevation of a water becdy. 33 CFR
§ 323.2(m). :



Incuiries a2nd Permit Apcliczations

I Regional offices receive incuiries concerning perm
reguirements for discharges of solid wastes, they sn would ad-
the inguirer that unpermitted discharges into waters of the e
States are pronibited by secticn 301(a) of the Clean wWater :, 3
U.S.C. §1311. In adcéition, Regions should inform inquirer thac
they shculd ‘apply to the Corps of tngineers for a section 404
permit pursuant to EPA's Consolicdated Permit Regulations.
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In the unlikely event that a Regiona
NPDES application for solid waste dischar e,
acceot the application and notify Joan Ferrs
735-2870. The applica:ion should be held pe
guidance from this cZfice regarding the stat
discussions with the Corps.

have further guestions, please contact Joen Ferret:i
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of my staff. n ;o
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cc: Regicnal Section 404 Cooréinators
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have “less adverse. .impact. .
“:.Several commenters. questloned the
legal basis for requiring the permitting
"authority to select the least damaging- -

¥- " may have been misleading. Strictly
". speaking, the permitting authority does
" not select anything; he denies the permit
" if the guidelines requirements have not
- 'been complied with.). As mentioned
.- above, the statute leaves.to EPA’s

".discretion the exact implementation-of - -
the alternative requirementin section- B
-403 of the Act. In large-part, the .0 - ..

.approach taken by these-regulahons is:.
‘very similar to that takerr by:the recent
section 403(c) regulations {45 FR 65942,

‘the Guidelines always:prohibit.’-~ -«
discharges. where there is-a practx:zble
less damaging alternative, while the .
:section 403(c) regulations only applyt}us
-prohibition in:some cases: This-:
difference reflects the wide range of s
water systems-subject to 404 and the-

e *extreme sensitivity of many of them to

~v'of an'area of waters of the United States-

% may reasonably: be-avoided, it should be-

s‘avoided. Of course, where a-category of’

-:404 discharges-is so-minimal in its .

- effects thatit has been placed under a

.i’ﬁ:general permit, there is no need to. -

» perform-a case-by-case alternatives ™
 “analysis. This feature corresponds, in a

- 'sense, to the category of discharges - -~

--under séction 403 for whichno = -_ -
altemaﬁves analysis is required.

- Third, some commenters were: -

- concemed that the alternative -
-.consideratior was unduly focused on-’
-water quality; and that a better .

> altemanve from a water quality -
standpomt might be-less desirable from,
.’say,.an air quality point of view. This
.-concern overlooks: the-explicit provision

'._that'the existence. of an alternative.

" which is less damaging to the-aquatic ~ .

" ecosystem.does notdisqualifyra. . . ::-

- -discharge if that alternative has.other -

“significant adverser environmental.

- consequences. This last provision gives
the permitting authority an opportunity
to take into account evidence of damage-
to other ecosystems in deciding wbether
there is a “better’” alternative. .

:"Fourth, a number of commenters were.
concerned that the Guidelines ensure
coordination with planning processes

"under the Coastal Zone Management

"Act, § 208 of the CWA, and other -
programs. We agree that where an

- adequate alternatives analysis has
already been developed, it would be
wasteful not to incorporate it into the
404 process. New § 230.10{a){5) makes it

L rataete TRuoied’dl Rl e T v .
alternative need not be considered to' i

alternative: {The use of the term “select” ..

‘October 3,1980): There is. one diﬁerence-:_

.= physical destroction: These waters form..
a pnceless mosaic. Thus,.if destruction -

“discharge of fill materjgl.

clear that where altematives have been
reviewed under ancther process, the

. permitting authority shall consider such
. analysis. However, if the prior analysis

is not as complele as the aiternatives
analysis required under the Guidelines,
he must supplement it as needed to
determine whether the proposed
discharge complies with the Guidelines.
Section 230.10(a)(4) recognizes. that the
range of alternatives considered in

. NEPA documents will be sufficient for

section 404 purposes, where the Corps is

. the permitting authority. (However, a

greater level of detail may be needed in
particular cases to be adequate for the

" ."404(b)(1) Guidelines analysis.} This
-”. distinction between the Corps and State

permitting authorities-is.based on.the - -

_-fact that it is. the Corps’ policy, inn |

. carrying out its own NEPA. S
responsxbﬂmes. to supplement { or -
.require a supplement to) a lead agency's.
-environmental assessment or impact.

- statement where such document. does .
.not contain sufficient information. State

permitting agencies, on the other hand,
are not subject to NEPA in this manner..

- We have moved proposed .
§ 230.10(a)(1) (iii). concerning “other
particularvolumes and concentrations:
of pollutants at other specxﬁc rates”,

from the list of alternatives in § 230. 10 to

Subpart H, Minimizing Adverse Effects,.
because it more gmperly belongs there.

Definitions (§ 230.3) o

A number of the terms defined in
§ 230.3 are also defined in the Corps’ °
regulations at 33 CFR 323.2, applicable
to the Corps’ regulatory program. The
Corps has recently proposed some-
revisions to those regulations and N
expects to receive comments on the .
definitions. To ensure coordination of
these two sets of regulations, we have.
decided to reserve the definitions of
“discharge of dredged material,”

" “dredged
material,”” and “fill material,” which
otherwise would have appeared at

§ 230.3 (f), (g). (i}, and (1).

Although the term “waters.of the
United States” also appears in the
Corps’ regulations, we have retaibed a
definition here, in view of the )
importance of this key jurisdictional
term and the numerous comments
received. The definition and the
comments are explained below.

Until new definitions are published,
directly or by reference to the Corps’
revised regulations, users of these
Guidelines should refer to the
definitions in 33 CFR 323.2 (except in the
case of state 404 programs,.to which the
definitions in 40 CFR § 122.3 apply.} .

Waters of the United States: A.
number of commenters objected to the

‘wording in the recent Consolidated’

‘interstate commerce be-expanded to

. fastland may remain subject to the-
. jurisdiction of the Act until the

definition cf waters of the Umted
States” because it was allegedly outsi:
the scope of the Clean Water Act or¢;
the Constitution or because it was not
identical to the Corps’ definition. We

" have retained the proposed definition

with a few minor changes for clarity fc
several reasons. First, a number of .

courts have held that this basic -~
definition of waters of the United State
reasonably implements section 502(7) ¢
the Clean Water Act, and thatitis 7

.constitutional [e.g., United Stotes v. .=

Byrd, 609 F.2d 1204, 7th Cir. 1979; Leclic
Salt Company v. Froehlke. 578 F.2d 742
gth Cir. 1978). Second, we agree that it |
preferable to have a uniform definitios.
forwaters of the United States, and for,

- all regulations and programs under the:

CWA. We have decided to use the °

Permit Regulations; 45 Fed. Reg. 33290,
May18, 1980, as the.standard.” .
Some commenters suggested that'the;
reference in the definition to waters:.
from which fish are taken.to be sold'in

include areas where such fish spawn.”
While we have not made this change
because we wish to maintain
consistency with the wording of the
Consolidated Permit regulatmns. we do’
not intend to suggest that a. spawning *,
area may not have significance for~ -
commerce. The portion of the definitior
at issue lists ma)or examples, not all the
ways which commerce may be inv ol»ed.
Some reviewers questioned the 220}
statement in proposed § 230.72(c}) (now
§ 230.11(h)) that activities on fast land- -
created by a discharge of dredged or filt
material are considered to be in waters ¢
of the United States for purposes of -
these Guidelines. The proposed-
language was misleading and we have:*
ch\anced it'to more accurately reflect our
intent. When a portion of the Waters of
the United States has been legally 5
converted to fast land by a dxschargc of_'
dredged or fill material, it does not' ™ 3=:
remain waters of the United States
subject to section 301(a). The discharge’’
I
may be legal because it was authonmd e
by a permit or because it was made -
before there was a permit requirement
In the case of anrillegal discharge, the

st

government determines not to seck.
restoration. However. in authorizinga

* The Consolidated Permit Regulations exdudr -
certain waste freatment systems from waters of l»C
United Statas. The exact terms of this exclusion sri
undergoing technical revisions and are expected i3 -
change shortly..For this reason, these Guidelices a5
published do not contain the exclusion 2s originally
worded in the Consolidated Permit Regulations. = |
When published, the corrected exclusion will apply -
to the Guidelines as well as the Comohdnted Permil,
Regulahon:. s &..-
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d_euarge which will create fast {ands,

. (he permitting authority should consider,
. miaddition to the direct effects of the fill
’ mself. the effects on the aquatic
. environmeot of any reasonably

foreseeable activities to be conducted
on that fast land.
~-8action 230.54 (proposed 230.41) deals
irith impacts on parks, national and
historical monuments, national sea
shores, wilderness areas, research sites,
and similar preserves. Some readers
-were concerned that we intended the
Gmde_u:es to apply to activities in such
zcerves whether ornot the activities
tock place in-waters of the United
States. We Intended, and we thi
" confext makes it clear, that the
Guidelines apply only to the
-specification of discharge sites in the
waters of the United States, as defined
-in'§230.3. We have included this section
- -because the fact that a water of the

‘United States may be located in one of

these preserves is significant in
;evaluanng the impacis of a dxscharge

- Jinto that water. N
- s Wetlands: Many wetlands are waters

“of the United States.under the Clean
:Water Act. Wetlands are also the
‘subject of Federal Executive Order No.
‘11990, and various Federal and State
:Jaws and regulations. .A number of these
=other programs and laws have -

“developed shghﬂy different wetlands

“definitions, in pert {0 accommodate or
-emphasxze specialized needs. Some of

“these definitions include. not only
swetlands as these Guidelines define

“thern, but also mud flats and vegetated

” and unvegetated shallows. Under the

Gmdehnes .some of these other.areas are

;:grouped with wetlands as “Special

“‘Aquatic Sites” (Subpart E) and as such

*their values are given special )

;;:‘_r’e,cogniﬁ on. {See discussion of Water
;”De’pendehcy above.) We.agree with the
comiment that the National Inventory-of
=-Wetlands prepared by the U.S. Fish and
ZWildlife Service, while not necessarily
l‘-exactly coinciding with the scope of
swaters of the United States under the
_~C1ean Water Act or wetlands under
L&Se 1 cyuiaiions, may help avoid
construction in wetlands, and be a-

seful Jong-term planning tool.

‘Various commenters objected to the
definition of wetlands in the Guidelines-
zas too broad or too vague. This

“, propased definition has been upkeld by
“:the courts as reasonable and consistent
Wllh the Clean annr AM andie hmnn

the

"ngevnr we do agree “that vegetative
'guxdes and other background material
-#may be belpful in applying the definition
in the field. EPA and the Corps are

pledged tc work on joint research tv aid

R Rttty kA

in jurisdictional determinations. As we
develop such materials, we will make
them available to the public.

Other commenters suggested that we

" expand the list of examples in the

second sentence of the wetland
definition. While their suggested
additions could legally be added, we
have not done so. The list is one of
exampies only, and does not serve as a
limitation on the basic definition. We
are reluclant to start expanding the list,
since there are many kinds of wetlands
which could be included. and the list
could become very unwieldy.

" Inaddition, we wish 10 avoid the

- confusion which could result from listing -

as.examples, notonly areas which

™ generally fit the wetland definitions, but
" also areas which may or not meet the

definition depending on the particular
circumstances of a given site. In sum, if
an area meels the definition, itis a
wetland for purposes of the Clean Water
Act, whether or not it falls into one of
the listed examples. Of course, more
often than not, it will be one of the listed
examples.

A few commenters cited alleged
inconsistencies between the definition
of wetlands in § 230.3 and § 230.42. -
While we see no inconsistency, we have
shortened the latter section as part of
our effort to eliminate unnecessary
comments.

Unvegetated Shallows: One of the
special aquatic areas listed in the
proposal was “unvegetated shallows"

- (§ 230.44). Since special aguatic areas

are subject to the presumptions in
§ 230.10(g)(3). it is important that they

‘be clearly defined so that the permitting

authority may readily know when to
apply the presumptions. We were
unable to develop, at this time, &
definition for unvegetated shallows
which was both easy to apply and not

" too inclusive or exclusive. Thereiore, we

have decided the wiser course is to
deleteunvegetated shallows fromthe -
special aquatic area classification. Of
course,-as waters of the United States,
they are still subject to the rest of the
Guidelines. -
~Fill Material™: We are temporanily -
reserving § 230.3(1). Both the proposed
Guidelines and the proposed
Consolidated Permit Regulations
defined fill material as material
discharged for the primary purpose of
replacing an aquatic area with dryland
or of changing the bottom elevation of a

“r wmrean N Siatalalal
A Ny xn..u.nvnus \u AT+ 1‘1 S o)

program discharges with the same effect

- which are priarily for the purpose of

disposing of waste. Both proposals

solicited comments on this distinction,
referred to as the primary purpose test.
On May 19, 1980, acting under a court-

imposed deadline, EPA issued final
Consolidsled Permit Regulations while
the 404{b)(1) Guidelines rulemaking was
stil] pending. These Consolidated Permit ‘
Regulations contained a new definition

of fill material which eliminated the
primary purpose test and included as fill
material all poIlutants which have the
effect of {ill, that is, which replace part

of the waters of the United States with
dryland or which change the bottom
elevation of a water body for any

purpose. This new definitionis similar

to the one used before1977. . . ..

- During the section 404(b}(3) . - .
rulemaking, the Corps has raised certain
questions about the implementation-of -
such a definition. Because of the . ... .~
importance of making the Final .

Guidelines available without :further
delay, and because of our desire to.  ~ .
cooperate with the Corps in resolving
their concerns about {ill material. we -
have decided to temporarily reserve

§ 230.3(1} pending further discussion. -
This action does not affect the
effectiveness of the Consolidated Permit
Regulations. Consequently, there isa
discrepency between those regulations
and the Corps’ regulations, which still
contain the old definition.

Therefore, to avoid any uncertainty
from this situation, EPA wishes to make
clear its enforcement policy for . - .- :
unpermitted discharges of solid waste. A

/

" EPA has authority under sectior 309 of -

the CWA {o issue administrative orders
against violations of section 301.. = ..
Unpermitted discharges of solid waste .-
into waters of the Umted States vxolate :
section30L - . ST
Under the present cmcumstances. EPA -
plans to issue solid waste administrstive-

- orders with two basic-elements. First, . . -

the orders will require the violator to

~ apply to the Corps of £ngineers fora

segtion 404 permit within a specified N
period of time. (The Corps has agreed to

-accept these applications and 1o hold
- them until it resolves its posmon on the .

definition of fill material) - -
- Second,. the order will constram : .
further discharges by the violator. dn- - <*:
extreme cases. anorder mayv reanire < -
that discharges.cease immediately. ~.. .
However, because we recognize that "~ : -

. there will be a lapse of time before -:..

decisions are made on thisiand of
permitapplication, these orders may " . .
expressly allow unpermitted discharges
to continue subject {0 specific conditions
set forlh by EPA in 1.he order. These

’ \-UIKJIUUHD W{u UC ucaxgueu ‘lU dVQIG

further environmental damage.
Of course, these qrders wall not -
influence the ultimate issuance or non- -

- issuance of a permitor determine the

conditions that may be specified in such
.a permlt. Nor wzﬂ such orders hmn Lhe .
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OFFICE OF ENFORCEMENT

MEMORANDUM

SUBJECT: Enforcement of Section 404 of the Clean Water Act

FROM: Acting Director, Enforcement Division (EN-338)
TO: Regional Enforcement Division Directors
Background

As you may recall, in March 1980, the Enforcement Division
initiated discussion with the Corps of Engineers for the purpose
of updating and revising the existing June 1, 1976 Enforcement
Agreement which had been signed by EPA, the Corps, and the Depart-
ment of Justice. The proposed new agreement was circulated to all
regions for review, and comments were received. Although initial
discussions were held with the Corps and DOJ, no progress was made
on resolving this matter. However, in October 1980, the Corps
approached EPA with the proposition that it lacked authority to
enforce against persons discharging dredged or fill materials into
waters of the United States without section 404 permits. Although
EPA has not drawn any conclusions regarding the Corps' authority
or lack of it, the Enforcement Division has agreed to endorse the
attached document, dated 7 November 1980, as an interim approach
to enforcement of section 404.

EPA's Role in Enforcement of Section 404

Pursuant to sections 301, 309 and 404(n), EPA has authority
and responsibility for enforcement of violations of section 301(a)
which occur by virtue of discharges of dredged or f£ill materials
into waters of the United States without a permit, or in violation
of the terms and conditions of section 404 permits. Pursuant to
section 404(s), the Corps of Engineers enforces discharges which
violate the térhs and conditions of permits it has issued.
"Therefore, it is reasonable that as a matter of practice, EPA's
enforcement effort for violations of section 404 has focused
largely on unpermitted discharges. Even in this capacity,
however, a number of Regions have persisted in viewing EPA's
enforcement role as simply one of support for the Corps' efforts,
rather than as a complementary one with 1ndependent authority
flowing from section 309,



Certain recent developments have underscored the need for EPA
to take a more positive approach to enforcement of section 404.
The need has arisen most particularly in cases of solid waste dis-
charges requiring section 404 permits pursuant to the Consolidated
Permit Regulations, 40 CFR §§122.3 and 122.51(c)(2)(ii), 1/ and
in cases where EPA asserts jurisdiction over waters of the United
States, but the Corps disagrees. In such cases, the Corps has
been and will continue to be reluctant or unwilling to take en-
forcement action. Therefore, it is incumbent on EPA to exercise
its authority under section 309.

Procedures for Enforcing Dredge or Fill Violations

Section 309 authority may take the form of administrative
orders or judicial actions, civil or criminal. The procedures for
enforcing section 404 requirements are the same as those for any
other violation of section 301(a). Administrative orders may be
issued by the Regional Administrator's delegatee, with courtesy
copies sent to the Office of Water Enforcement, Attention:
Drinking Water and Special Enforcement Branch. Civil actions
should be prepared in standard civil litigation report format,
and forwarded to the Office of Water Enforcement (Attention:
Drinking Water and Special Enforcement Branch) for review and
referral to the Department of Justice. Criminal referrals may be
made directly to the appropriate United States Attorney's office.
Courtesy copies should be sent simultaneously to the Office of
Water Enforcement, Attention: Drinking Water and Special
Enforcement Branch. -

In all cases, EPA should notify the appropriate Corps
district of a planned or proposed enforcement action. This
notification is designed to achieve two results. First, it will
insure that the Corps does not take an inconsistent action which
would jeopardize the efficacy of EPA's enforcement action.
Second, it will afford the Corps an opportunity to join with EPA
in the action.

If you have any gquestions, please contact Joan Ferretti or
Betty Cox of my staff at FTS 755~2870.

N

/.n._ -

1/ For a fuller discussion of the appropriate enforcement action
for such discharges, see Memorandum from R. Sarah Compton,
Deputy Assistant Administrator for Water Enforcement, to
Enforcement Division Directors. and Section 404 Coordinators,
September 11, 1980.



Attachment

cc: General E. R. Heiberg, III
Regional §404 Coordinators
George Ciampa, Region I
Richard Weinstein, Region II
Elo-Kai Ojama, Region III
Susan Schub, Region IV
Jerry Frumm, Region V
Tony Anthony, Region VI
Bill ward, Region VII
Lee Marabel, Region VIII
Ann Nutt, Region IX
John Hammill, Region X
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DEPARTMENT OF THE ARMY
| OFFICE OF THE CHIEF CF ENGIMEERS
/ WASHINGTON, D.C. 20314

:s—::-:ntgwor: 7 hC Cv } "’J

DAEN-CWO-N

SUBJECT: Enforcement Authority for Violations of Section 404 of Clean
Water Act - ' .

- Tk

Division Enginecr, Lower Mississippi Valley

1. Rcference:

a. Letter, DAEN-CWZ-B, 26 May 1980, Lo Division Engineers, subject: Legal
Authority Under Section 404 of the Clecan Water Act of 1977 to Enter Private
Propcrty. .

b. Letter, LMVOC, 25 Septcmber 1980, to DAEN-CWZ-B, citing agreement
to clevate Scction 404 permitless cnforcemcnt duthOPltV problem to EPA/COE
Headquarters for resolutien. :

2, This letter provides clarification to the guidance sct forth in the
reference la above. It shall be implemented ord an interim basis pending
revision or change of the June 1976 EPA/Corps/Justice enforcement memorandum
currently being discussed between OCE and EPA.

3. The Corps should continuc to carry out a strong enforcement program includ-
ing the issuance of cease and desist orders againsi unauthorized activitice
In the past there was clear justificutinn for this position bascd on the
inhicrent authoritics vested in the Chicef of Engincers. This residual power

was considercd to be associated withh the implicd authority as permitting

agent to manage the Section 404 permit program.  However, the Civiletti Attorney
General opinten of September 5, 1979, undercut that rationale. Nonetheless,

in ordur Lo serve the public interest and prevent confusion, we should

cunitinue our enforcement program as in the past unjess precluded by future
Judicial decisions. Accordingly, the district cngincers shall procecd in

the following munner: : :

S.

a. If the site of the discharge is a "water of the Uni ted stuth
ag interpreted by the district engineer, the procedures set forth at
33 CFlt 326 shall be follewed and, as appropriate, a permit shall be required
and an application acceepted (no chanpe Lo present practice).

b. If the site is in a previously designated 'special case" pursuant
to the Corps/EPA jurisdiction, MOU (Federal Repister, Volume 45, No. 129,
July 2, 1980, p. 45018), EPA will be responsible for the enforcement action.
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DAEN=-CWO-N .
SUBJECT: Enforcement Authority for Violations of Scction 404 of Clean
Water Act

1f the Corps learns of discharge activities in such special cases it will
notify EPA immediately. 1IF a permit is shbscquently rcequired, an application
will be acvcepled and processed by the district cngineer consistent with
current rcgulations.

c. If lands under a and b abovc are involved in the same casc, EPA will
normally be responsible for emforcement actions; hewever, by mutual apreement,
the district cngincer may assume the responsibility.

4. Paragraph 6 of the Corps/EPA Jurisdiction MOU states that any jurisdictional
determination made by EPA as a result of an enforcement action will be used.

by the district engineer as the basis for all subsequent 404 actions

of that case. Therefore, if EPA (or the Department of Justice on its behalfl)
brings an enforcement action against the discharger, the district cngincer shall,
consistent with 33 CFR 326, accept an application for an after-the-fact or
subsequent permit application consistent with the assertions made by the EPA

in that action. If it is at all unclear from EPA's enforcement action whether
ull phascs of the discharger's activities are taking place in “waters of the.
United States," the district cngincer shall forward the casc to EPA for a

formal jurisdictional delincation before processing any permit. Informal verbal
or written communications (actions other than enforcement actions signed by

the regional administrator or his designee) will not in themsclves establish
jurisdiction. 1In such case whcre EPA brings an enforcement action and in cases(
3b and 3¢ above, any public notice will clcarly statc that the Jurxsd1¢t1onal
determination has been made by EPA.

5. Pursuant to Section 404(s) of the Clean Water Act, cach district engincer
shall conscientiously, implement enforcement actions against permit condition
violations. This applies regardless of the location of the discharge.

t. This letter dees nol alter our full authoritly and responsibilily to take
enforcement aclion against all violations of the River and Harbor Act of
1899 in teaditionally navipable waters of the Unitled States.

FoR O CTHE CHEEF OF ENGINDERS:

i I3

;/ . |

! ’ "'\( he IR

E. R. HEIBERG TII
Major General, USA

Director of Civil works
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PERMITS DIVISION POLICY BOOK

Note: The Contents of the Permits Division Policy Book is included
for the reader's reference and may be obtained in the Permits

Division (EN-336, 755-2545).
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\777 3 WASHINGTON, D.C. 20460
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“JUN 2 3 1382 OFFICE OF
WATER
MEZMORANDUM

SUBJECT: Permits Division Policy Book Update
FROM: Martha G. Prothro, Director S‘\ >\§ Q“é\&’*@
Permits Division (EN-336)

‘TO: Regional Water Marnagement Division Directors
Regional Permit Branch Chlefs
NPDCZS State Directors

In 1981 we distributed a Permits Division Policy Book
which provided a compilation of current policies and guidance
. ‘ .ateriel for your reference. We have reviewed and updated the
contents of the Policy Book. Several outdated NPDES items should
-be deleted and nine more recent issuances should be included.
2lso, we are no longer including RCRA materials in this
ccmpilation.

Attachments 1l and 2 show additions and deletions by their
subject headings. We will maintain a historical file of the’
deleted policy guidance materials. For your convenience I am
also providing copies of the nine additions and new chronological

»~ and subject indices.

We will continue to provide periodic updates to the Permits

Division Policy Book. Your comments and suggosblons for improving
the usefulness of this book are welccme.

A;tachments
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Additions

Administrative Guidance

A. Forms
*« * *
Application Forms 1 and 2 ¢ : 12/10/80 n-80-18
%* * x* * *.

IV. Legal Interpretation and Information Memos

* * *

NPDES Permit Issuance for Iron and '

Steel Industry 5/15/81 n-81-3

Use of "Draft Supplement to Develop-
~ ment Document for Effluent Limitations

Guidelines and New Source Performance

Standards for the Phosphorous Derived

Chemicals Segment of the Phosphate

Manufacturing Point Source Category"

(October 1977) in Writing NPDES Perm1ts 1/18/82 n-82-1-
BCT Permitting - 11/72/81 ° ‘n-81-4
NPDZS Permit Issuance for Pulp and Paper

Facilities with BCT Limitations to

Other Facilities 5/15/81 o n-81-5
 Status of the Major NPDES Industr1a1 ‘

Perm1»s List 12/10/81 n-81-6
*' * : E 4 R 4 *

V. Second Round Permits:

Policy for the Second Round Issuance 6/02/82 ' n-82-2
of NPDES Industrial Permits

Vi, Technical Guidance:

Quter Continental Shelf Coordination

Committee - 6/6/80 n-80-1¢8
Application of the NPDES General

Permit Program to Offshore 0il

and Gas Facilities _ 7/30/81 n-81-7
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‘Regu]‘a

A -
Mo L

Procedures for Issuance of

Ti21

CSLs:-

ECSLs

e
tion Procedures

Deletions

Enforcement Actions Against
Funded Municipal Dischargers
Enforcement Actions where an
Industrial Discharger Fails to
Meet 7/1/77 Deadline

Q

Additional Questions re:
Use of ECSLs Past 7/1/77

uestions re:

ECSLs

ECSLs

Enforcement Policy and Use of
ECSLs for POTWs

*

*

*

*

Clean Water Act Extensions and

Modifications:

Municipal Permit Extensions under
Section 301(1)

*

*

*

k3

11I. Federal/State Relationships

*®

D. Resource Conservation and Recovery Act:

*

*

Establishment of RCRA “"Program
Implementation Guidance System

(PIGs)"

Interim Authorization of Programs

Based on Emergency State

Regulations

Requirement that State-Permitted
Hazardous Waste Facilities have
“Interim Status"”
Short-Term Financial Assistance for
State Expected to Receive
Authorizeation before 1/1/8]

The Use of State Permitting Systems

ODuring Phase I Interim Authorization

which ere not Based on Explicit
*Regulatory Standards

6/03/76
6/03/76

6/03/76
12/10/76
4/01/77
5/11/77

6/22/77

4/19/78

10/03/80

10/03/80

10/03/80

10/03/80

10/17/80

o
u

Permit Program

Code

- n=76-2

n-76-3

n-76-4
n-76-13
n-77-3
n-77-9

n-77-11

n-78-3

PI1G-80-1
P1G-80-2
P1G-80-3

P1G-80-4

P1-81-1



Title

Fecera]l Ragister Notice of Public
Hearing and Comment Period on
State Applications for Interim
Authorization

Effect of RCRA Reguletions Changes
on Phase [ Interim Authorization
Approval

Delisting of Wastes by Authorized
States : . T

Used 0i1 Recycling Act of 1980

State Regulation of Federal Agencies
For purposes of Interim
Authorization

Final Determinations on State
Applications for Interim
Authorization: Action Memoran-
dum & Federal Register Notice

Program Implementation Guidance
on Issuance of Provisional
EPA Identification Numbers

Effect of EPA's Memorandum of
Understanding With the Dept.
of Transportation on Activities
in States with Cooparative
Arrangemants

Trensfer of Modification and Permit
Application Information to States

Involvement of States without.Phase
II Interim Authorization in RCRA
Permitting

* * * * *

V. Secend Round Permits:

Reissuing NPDES Permits to Sources

Affected by -the NRDC Consent Decree

Policies for Reissuing Industrial
NPDCS Permits

Writing NPDES BAT Permits in the
Absence of Promulgated Effluent
Guidelines’

Revised NPDES Sec¢ond Round Permits

Policy
* * = = =
Xi. RCRA:
PCRA Permit Priorities Guidance
KCRE Emergency Permit Guidance

' 10/30/80

10/30/80
10/31/80
11/14/80

11/14/80

12/1/80

11/26/80

12/10/30
3/24/81

2/12/81

5/16/78
7/12/78

6/25/80
8/29/80

10/03/80

AW/ V] v

10/20/80

2 56

Permit Procres

Code

Ve

P1G-81-2
PIG-81-3
PIG-81-4
P1G-81-5

P1G-81-6

P1G-81-7

PIG-81-8

PIG-&‘I'ﬁ

PIG-81-10

P1G-81-T1

n-78-5

© n-78-9%

n-80-7
n-80-10

r-80-1
r-80-2*



. Esteblishment of RCRA "Program
Implemzntation Guidance System
(Dlus)"

Interim Au;hor1zat1on of Programs

- Based on Emergency State
Regulations

Requirement thet State Permitted
Hazardous waste Facilities have
"Interim Status"

Short-Term Financial Assistance for
States Expected to Receive
Authorization Before 1/1/81

The Use of State Permitting Systems

During Phase I Interim Authorization

_ Which are not Based on Expl1c1t
- Permit Guidance

RCPA Emergency Permit Guidance

Federal Register Notice of Public
Hearnng and Comment Period on

tate Applications for Interim

Authorization

Effect of RCRA Regulations Changes
on Phase I Interim Authorization
Approval

Delisting" of Wastes by Authori zed
States

10/03/80

10/03/80

10/03/80

10/03/80

10/17/80
10/20/80

10/23/80

/30780
10/31/80

r-80-1
P1G-80-2
PI1G-80-3

P1G-80-4

P1G-81-1
r-80-2*

P1G-81-2

PIG-81-3
PI1G-81-4



"Permits Division Policy Book

This book contains policies and guidance under the NPDES_
Permit Program. The materials are zrranged and numbered in
chr&%o]ogical sequence.~ NPDES policies are prefixed by an ;n“.
Following the prefix, the first number is the year of issuance
and the second is the chronological sequence for that year.

In addition to the chrono1o§cia]'115ting.a subject index 1is

provided to assist in locating policies.

Documents which are too lengthy to be included are indicated
by an asterisk. Copies of theses documents may bé obtzined by
contacting:

Mr. Timothy Dwyer
Permits Division (EN-336)
Uu.S. EPA

401 M Street, S.W.
Washington, D.C. 20460
(202) 426-47893

Plezse use the policy number when requesting a document.



Title Date
1673
Policy on Storage & Releases for Water Quality
Control in Reservoirs Planned by Federal
Agencies 1/16/73
. Permit Form 9/18/73
. Intermittent Streams 8/28/73
. Alternative in Permit Language 12/27/73
1974
. Additional Guidance for Petroleum Marketing
' Terminals & 0il1 Production Facilities 7/18/74
. Feedlot Permit Format 7/28/74
. Application of Electroplating Guidelines 8/28/74
. Disposal of Supply Water Treatment Sludges . 9/13/74
1975
. Use of Closed Cycle Cooling Systems to Meet the ,
Requirements of Section 316(b) 2/26/75
1876
.. NPDZS Permit Au;hor;za+1on to Dwscharge ~ - 4/28/76
. (Deleted) : :
. (Deleted) |
. (Deleted) ' .
. Coordination Between NPDES Program and Water 7/07/76
Quality Management and
Attachment - Coordination 4/02/76
Municipal Westewater Treatment Ponds ' 8/12/76
American Petroleum Institute v. EPA -
InTormation Memo - B/24/76
. Binding E£ffect of 303(e) Basin Plans - 8/24/76
. Impact of Phase I Basin Plans 9/01/76
. Phase II Iron and Steel Guidelines - Mahoning
River Valley 10/04/76
. Asbestos Limits 10/15/76
. Use of Low Flow Augmen»at1on <o Meet Water
Quality Standards "11/08/76
(Deleted) T
Comments on Region VIIT's Approach to wr1;1ng
Effluent Limits for Confined Animal Feeding
Operations - 12/15/7¢
1877
. Clarification of OGC Opinion No. 40 (State .
Review Authority) : 2/04/77
Fecal Coliform Bac;er1a Limits : 2/14/77

(Deleted)
Water Treatment P]an; Limitations 4/13/77

Permit
Progranm
Code

n-73-1
n-74-2
n-74-3
n-74-4

n=75-1



L] [ 2 * .

L * . ] L]

o
\o

-Permit

: - Program -
Title Date Ccde
Regquest for Pol1cy Regarding Possible Use

of NPDES Permits to Promote Better Sludge oo

Management ‘ 4/13/77 n-77-5
316(a) (b) Technical Guidance Documants 5/01/77 n-77-6%
Use oFf In-Stream irechenical Aerators to Meet .

Water Quality Standards 5/02/77 n=-77-7
NPDES Permits and Requirements of State Law 5/04/77 n-77-8
(Deleted) n-77-9
Implementation of Promulgated Section 307(a) ‘

Toxic Standards = 6/01/77 n-77-10
(Deleted) ’ n-77-11
NPDES Permits in He*]ands Areas 7/12/77 n-77-12
Implementation of Section 403 7/20/77 n-77-13
Policy Regarding Procedures for Fundamentally

Different Factors BPT Variances 8/18/77 n-77-14

. Policy Regarding the Inclusion in Permits of

More Stringent Effiuent Parameters 10/13/77 n-77-15
State Regulation of Federal Facilities : 3/10/78 n-78-1
Confidentiality of NPDES Permit Applications . 4/06/78 n-78-2
(Deleted) S n-78-3
Certivication and Permitting of Dischargers - . i

in Boundary Waters 4/19/78 n-78-4
(Deleted) i - n=78-5"
Cozl Mining Under the Surface Mining Control . ’

end Reclamation Act of 1977. 5/25/78. n-78-6
Opinions on Variances in Second Round.and o

Other Issues 6/13/78 n-78-7
Ex Parte Contacts in AdJuducatory Hearings 6/16/78 n-78-8
(Deleted) n-78-9%
Ex Parte Contacts in EPA Rulemaking 8/04/77 n-78-10
Suspenaed Solids Limits for POTW Ponds 9/01/78 n-78-11
Innovative Technology Extensions 8/06/78 n-78-12
Guidance to States re Pretreatment Program 2/08/78 n-78-13*
Variance Applications 9/12/78 n-78-14
Applicability of 301(h) & (i) to Federal
- Fecilities - 89/712/78 n-78-15
Transfer of Authority over Federal Facilities

to NPDES States , 11/28/78 '~ n=78-16
Coordination between Regional Enforcement and :

Water Progrems re Pretreatment Program 11/29/78 - n=-78-17
Request for Legal Opinion - Inclusion of

Compliance Schedules in Second Round and

New Permits 12/26/78 - n-78-18.
Use of Biomonitoring in the NPDES .

Permits Progrem 1/11/75 n=-7%-1

tate Pretreatment Programs 4/12/79 n-79-2



Title

tPA Procedures for Review & Approval of State
Pretreatment Program Submissions
¢ Separate Storm Sewers _
. National Municipel Policy & Strategy
. Guidance on Setting BCT Permit Limits for
Breweries under Section 402(a)(l) of CWA

. Regional Review of State-Issusd NPDES Permits
Applicability of Revised NPDES Regulations
to Permits Currently Being Processed
. Incorporation of Pretreatment Program
: Development Compliance Schedules into
POTW NPDES Permits
. 0GC Memo-Use of BODS Carbonaceous Test Results
Pretreatment Compliance Schedule
‘Statement By Agency Personnel Purporting To
Sanction Source Actions Which Are Inconsistent
With Statutory Requirements
. (Deleted) :
. Major Municipal Permitting in FY 81
. Suspension of Portion of Definition
of "Waters of the US" in Conso]1da;ed
Permit Regulations
(Deleted) .
NPDES Permit
Facilities
.” Suspension of Provisions in Consolidated
Permit Regulations Establishing Criteria
for NPDES New Source Determinations and
Proposed Revision of the Regulations
Treatability Manual .
BCT Cost Test Gu1danc=
NPDZS tvidentiary rearing Managenent Program
Review of State NPDES Permits Written Prior
to State Program Revision
. Procedures for Processing Plans of Approved
NPDES States to Implement NPDES Generel
Permit Programs
. Application Forms 1 and 2¢
. Outer Continental Shelf Coordinaticn
Committee.

Issuznce for lron & Stee)

1981
(rRumSer not used)

Determining Whether Revisions to State NPDES
Programs vmede to Authorize the Issuance
General Permits are Substantial
. NPD:S Permit Issuance for Iron and Steel
Industry

Date

4/30/79
8/11/79
10/79

10/18/79
1/18/80
1/18/80

1/28/80
4/18/80

5/28/80

7/10/80
7/15/80

8/15/80

8/25/80.

9/25/80
9/30/80
10/3/80
12/24/80
12/31/80

12/10/80
6/06/80

2/12/81
5/15/81

Program
Code

n-79-3
n-79-4
n-79-5%

n-79-6

n-81-1

n-81-2
n-81-3



Title

BCT Permitting ,

NPDES Permit Issuance for Pulp and Paper
Facilities with BCT Limitations to
Other Facilities

. Status of the Major NPDES Industrial
Permits Llst ’
. Application of the NPDES General
Permit Program to Offshore 0il
and Gas Facilities

1982

. Use of "Draft Supplement to Develop-

- ment Document for Effluent Limitations -
Guidelines and New Source Performance
Standards for the Phosphorous Oerived
Chemicals Segment of the Phosphate
Manufacturing Point Source Category”
(October 1977) in Writing NPDES Permits

Policy for the Second Round Issuance
of NPDES Industrial Permits

Date
11/2/81

5/15/81

+12/10/81

7/30/81

1/18/82
6/02/82

Permit
Program
Code

n-81-4

n-81-5

n-81-6

n-81-7

-nfSZ-l

n-82-2



LIST OF CURRENT POLICIES BY SUBJECT

.-Permit
Program
Title - Date Code
I. Administrative Guidance
A. Forms:
Permit Form 9/18/73 n-73-2
Alternative in Permit Language - 12/27/73 n-73-4
Feedlot Permit Format . 7/29/74 n-74-2
Application Forms 1 and 2¢ 12/10/80° n-80-18
B. Procedures:
Applicability of Revised NPDES Regs. )
to Permits Currently Being Processed 1/18/80 n-80-2
IT. Regulatory Procedures
B. Industrial:
C. Municipal:
D. Tie-in: . : ) o .
F. Consolidated: '
Suspension of Portion- of Definition
of "Waters of the US" in Consolidated
Permit Regulations : 7/15/80 n-80-89.
Suspension of Provisions in
Consolidated Permit Regulations
Establishing Criteria for NPDES
New Source Determinations & Proposed
Revision of the Regulations 9/25/80 n-80-12

I11. Federal/State Relationships ) NN
A. NPDES States:
Clarification of OGC Opinion

No. 40 (State Review Authority) 2/04/77 n-77-1
‘State Regulation of Federal Facilities -+ 3/10/78 n-78-1



Permit

Frogram
Title , Date - . Code-
Transfer of Authority over Federal ) .
Facilities to NPDES States 11/28/78 n-78-16
Review of State NPDES Permits Written '
Pricr to State Program Revision 12/24/80 n-80-16

Procedures for Processing Plans of

Approved NPDES States To Implement .

NPDES General Permit Programs 12/31/80 n-80-17
Determining Whether Revisions to State

NPDES Programs Made to Authorize the

Issuance of General Permits are’ ,

Substantial . 2/12/81 n-81-2

8. Non-NPDES States:

cC. Water Qualiiy Management Plans:

Coordination Between NPDES Program 7/07/76 n=-76-5
and Water Quality Management . ‘ and
~Attachment - Coordination 4/02/76 n-76-5
Binding Effect of 303(e) Basin Plans . 8/24/76 - n-76-8
Impact of Phase I Basin Plans 9/01/76 .n-76-9
NPDLS Permit and Requirements of :

State Law 5/04/77 n-77-8

E. Safe Drinking Water Act:

-

Legal Interpretations and Information Memos:

Intermittent Streams 9/28/73 n-73-3
Dispesal of Supply Water Treatment Sludges 9/13/74 n-74-3
NPDES Permit Authorization to Discharge 4/28/76 n-76-1
American Petroleum Institute v. EPA - .
Information Memo 8/24/76 - n=76-7.
Phase II Iron & Steel Guidelines -
Mahoning River Valley . 10/4/76 ~ n-76-10

Request for Policy re Possible.Use of
NPDES Permits to Promote Better Sludge

Management 4713777 n-77-5
NPDEZS Permit in Wetlands Areas 1/12/77 n-77-12
Implementation of Section 403 1/20/77 n-77-13
Policy Regarding the Inclusion in Permits :

of More Stringent Effluent Parameters 10/13/77 n-77-15
Confidentiality of NPCES Permit .

Applications - ’ 4/06/78 n-78-2
Coal Mining Under the Surface Mining

Control and Reciamation Act of 1577 S/25/78 n-78-£
CertifTication and Permitting of Dischargers

in Boundary Weters 4/19/78 - n-78-4

Opinions on Vériences in Second Round .
and Other lIssues ' 6/13/78 - n-78-7



Title

Ex Parte Contacts in Adjudicatory Hearings

Ex Parte Contacts in EPA Rulemzking

Innovative Technology Extensions

Applicability of 301(h) and (i) to Federal
Facilities

Request for Legal Opinion - Inclusion of
Compliance Schedules in Second Round
and New Permits

" Separate Storm Sewers

Regional Review of State-Issued NPDES
Permits

0GC Memo-Use of Carbonaceous Test Results

Statement By Agency Personnel Purporting
to Sanctional Actions Which are In-
consistent w/ Statutory Requirements

NPDES Permit Issuance for Iron & Steel
Facilities '

BCT Cost Test Guidance

NPDES Evidentiary Hearing Management
Programs :

NPDES Permit Issuance for Iron and
Steel Industry '

BCT Permitting

NPDES Permit Issuance for Pulp and Paper
Facilities with BCT Limitations to
Other Facilities

Status of the Major NPDES Industrial
Permits List

Use of "Draft Supplement to Development
Document for Effluent Limitations
Guidelines and New Source Performance
Standards for the Phosphorous Derived
Chemicals Segment of the Phosphate
Manufacturing Point Source Category”
(October 1277) in writing NPDEZS Permits

Second Round Permits:

Policy for the Second Round Issuance
of NPDES Industrial Permits

‘Technical Guidance: '

Policy on Storage & Release for Water -
Quality Control in Reservoirs Planned
by Federal Agencies

Additional Guidance for Petroleum Marketing

Terminals & 0il1 Production Facilities
Apnlication of Electroplating Guidelines
Use of Closed Cycle Cooling Systems to

Meet the Requirements of Section 216(b).
Municipel Wastewater Treatment Ponds
Asbestos Limits

Déte

6/16/78
8/04/77

. 9/06/78

8/12/78
12/26/78
8/11/79
1/18/80
4/18/80
5/28/80

9/15/80
8/30/80

10/03/80 -

5/15/81
11/02/81

5/15/81

12/10/81

1/18/82

6/02/82

1/16/73

7/18/74
8/28/74

2/26/75

8/12/76
10/15/76

reJrdie
Program
Code

" . n-78-8

n-73-10
n-78-12

.n-78-15

n-78-18
n-79-4

n-80-1
n-80-4

" n-80-6

n-80-11
n-80-14*

n-80-15
n-81-3
n-81-4

n;81-5

n-81-6

n-82-1

n-82-2

n-73-1

n-74-1
n-74-3

n-75-1
n-76-6
n-76-11



Title

Use of Low Flow Aucmentation to Meet
Weter Quality Standards

Comments on Region VIII's Approach to
Writing Effluent Limits for Confined
Anima2l Feeding Operations

Fecal Coliform Bacteria Limits

Water Treatment Plant Limitations

Use of In-Stream Mechanical Aerators
to Meet Water Quality Standards .

~.Implementation of Promulgated Section
307 (a) Toxic Standards

Suspended Solids Effluent Limitations for
Publicly Owned Wastewater Treatment Ponds

" Guidance on Setting BCT Permit Limits for
Breweries under Section 402(a)(1) of
the CWA

Treatability Manual '

Outer Continental Shelf Coordination
Committee

Application of the NPDES General Permit
Program to Offshore 0il1 and Gas Facilities

Variances:

Policy re Procedures for Fundamentally
Ditferent Factors BPT Variances

Variance Applicztions

316(e) & (b) Technical Guidance Documen;s

.Coordinated Munitcipal Strategy

Netioneal Hun1c1pa1 Policy & Strategy
Coordination between Regional Enforcement
and Water Programs re Pretreatment
- Program
Major Municipal Permitting in FY 81

Pretreatment:

Progran (se= also Feb 1979 pub11catxon-
Guidance for NPDES States on
Implementaion of the General
Pretreatment Regulations =
40 CFR Part 403)

Stz2te Pretreatment Programs

EPA Procedures for Review and
Approvai of Stete Pretreatment

Program Submissions

Date
11/08/76

12/15/76
2/14/77
4/13/77
5/02/77
6/01/77
9/01/78

10/18/79
9/25/80
6/06/80

7/30/81

8/18/77
'8/12/78
5/01/77

10/78

11729778
7/10/80

4/12/7%

4/30/78

Permit
Progrem
Code

n-76-12

n-76-14
n-77-2
n-77-4
n-77-7

n-77-10

~ n-78-11

n=-79-6
n-80-13*

n-80-19
| n-él-?

n=77-14

n=-78-14
. n=77-6%

n-79-2

9-79-3



Title

Incorporation of Pretreatment Program

. _Development Compliance Schedules into
-"POTW NPDES Permits -

. Pretreatment Conp11ance Schedu1e

Biomon1tor1ng . ..

- - e -

0GC Memo "Use of Buomonutor1ng in the
NPDES.Permit.Program".

71/28/80

- 1/11/79

-

... Permit

Program

" Code

"'n-80-3
n-80-5

© n=79-1



\\“',’g § UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
~ & WASHINGTON, D.C. 20460

APR 28 1976

OFFICE OF ENFORCEMENT
) n-2¢ -
MEMORANDUM

Subject: NPDES Permit Authorization to Discharge
From: Deputy Assistant Administrator for Water Enforcement
To: Regional Enforcement Director, Region V

. -This -is in response to your March 17 memorandum requesting
Headquarters' policy on the following issue:

- " [{Wlhether an NPDES permit constitutes an authorization

to discharge only specific parameters limited or monitored in the
permit or a general authorization to discharge all paramete:s subject
only to the limitations contained in the permit.”

j.nswer )

Headguarters policy, as well as the clear language contained in
the standard permit form [EPA Form 3320-4 (10-73)), provides for a
general autherization to discharge subject only to the conditions
and limitations contained in the permit.

Discussion

Every standard permit issued by EPA provides that the named discharger
is "authorized to discharge from a [named] facility . . . to [named]
receiving waters . . . in accordance with effluent limitations, monitoring
requirements and other conditions set forth in Parts I, II, III hereof."

In addition to effluent limitations -specified in Part I and any special
requiremants set forth in Part III each general authorization to discharge
is subject to the general conditions set forth in Part II. Those

general conditions which tend to restrict the general authorization to dis-
carge are the following:

A.l. Change in Discharge - regquires notice of facility expansions,
production increases or process modifications resulting in any different
or increased discharges of pollutants even if such changes do not violate
the permit effluent limitations.

A.3. FTacility Operation - requires the permittee to maintain his
treatmsant facilities or systems in good working order and operate them
as efficiently as possible. :

N

G
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A.S. Bzgassing all bypassing is prohibited except under certain
circumstances.

1t is believed that the above general conditions, along with the
installation and proper operatiocn of treatment systems designed to
achieve compliance with effluent limitations based upon BPT and water
guality standards requirements should adequately limit the general
authorization to discharge. Should information which suggests otherwise
subsequently become avdilable (e.g., discovery of the presence of toxic
substances such as PCBs in the discharge), the permit may be modified
for cause in accordance with general condition B.4. ("Permit Modification").

The few permits issued under the NPDES's predecessor permit program,
the Refuse Act Permit Program, authorized only those parameters identified
in the permit. This approach was rejected by EPA during the early .
davelopment phases of the NPDES because it is impossible to identify and
rationally limit every chemical or compound present in a discharge of
pollutants. Compliance with such a permit would be impossible and.
anybody seeking to harass a permittee need only analyze that permittee's
discharge until determining the presence of a substance rnot identified
in the permit. The permittee then would be in technical violation of
‘his permit. . -

Because we believe the approach adopted in the NPDES Permit Form
3320 is valid we recommend against inserting in permits the language
identified by Walter A. Romanek in his January 22, 1976, memorandum
(attached). Aalthough it may be appropriate in special cases to employ
narrative language in addition to the Part II general cornditions in
order to further restrict the general authorization to discharge, as a
routine matter such practices should be avoided.

I believe the above statement of policy is consistent with that
provided to your staff by Dick Browne and Barry Shanoff. 1If you have
any further guestions please contact.Dick Browne; Bob ett, Brian
Molloy, or me.

- S Fectbeh of ufller ¢
Enclosure ' . ‘

cc: Roy Barsch, Enforcement Division, Region V
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Section 313 was amended to reguire that Federal
facilities:

. . . shall be subject to and comply with

all . . . State, interstate, and local
requirements, administrative authority,

and process and sanctions respecting the
control and abatement of water pollution

in the same manner, and to the same extent

as any nongovernmental entity . . .. The
preceding sentence shall apply (A) to any
reguirement whether substantive or procedural
(including any recordkeeping or reporting
reguirement, anv recuirement resoecting
Permits and any other recuirement, whatso-
ever), (B) to the exercise of any . . .
State or local administrative authority . .
(Emphasis added.)

State and NPDZS Permits

States are authorized to issue water pollution control
permits to Federal facilities. The section 313 amendments
do not restrict this authority +to State or NPDES permits,
“therefore States may issue both. Obviously, only approved

"NPDES States can issue section 402 permits. Where a non-
zpproved State issues z State permit to &z Federal facility,
the Regions should continue to issue an EPA permit in the
same manner as anv other NPDEZS permit. To the extent
possible, issuance by .2 Region of an NPDES permit in these
circumstances shoulé be conrdinated with the State to avoid
inconsistencies and procedurzl deleavs.

The effect that the 18977 Amendments will have on the
NPDES permit program as it relztes to State reculation of
Federal fzcilities is discussed below. The issuance of

cate permits to Federal dredge and £ill activities, and
tate administration of the section 404 program is not

covered by this memorandum. These issues will be discussed
later. :

State NPDES Progcrams

Section 402(c)(l) of the Clean Weter Act provides that
upon approving a State program, "the Administrator shall

Y



suspend the issuance of permits under subsection (a) of
this section as to those navigable waters subject to such
program . . .." Except for Federal facilities, it has
always been EP2's position that section 402 (c) (1) reguires
States to have authority to issue permits to all point
sources. Prior to the enactment of the Clean Water Act of
19877, EPA withheld approval of State NPDES authority over’
Federal facilities because Federal law precluded States from
issuing permits to Federal agencies. The Supreme Court
eadopted EPR's position in EPA v. Czlifornia Recional Water
Resources Control Board, supra n. 1.

Bowever, in its decision, the Court made it clear that
Congress intended "that the Stztes be given maximum responsi-
bility for the permit system . . .." Ié. a2t n. 3¢ Moreover,
the Court acproved wi bhholdlng ZPA apuroval of State programs
to the extent thzt they applied to Federal facilities only
beczuse EP2 "mzy not . . . &pprove a stzte plan which the
S<z2te has no authority £o issue beczuse it conflicts with
fecerzl law. I8. 2t 226. Now thzt Concress has amended
the Clean Water Act specifically to include Federal facili
ties within the class of discharcers subject to State
permits, it seems clear that States may no longer exclude
Federzl facilities from regulztion, just as they may not
exclude steel mills or power vlants, or otner sources over
which they may assert jurisdiction. .

Accoréingly, 2ll NPDES procrams approved beiore the
1577 Amendments should be mocdified, including the Memoranca
of agreement, to reflect the States' new authority to issue
Federal facilities permits.2/ As part of this modification,

-

2/ Modification is requlred beczuse many States are prevented
by Stazte law from issuing permite to Federal facilities.
Moreover, 2ll Stiztes which acxminister the NPDES progrem
hzve entered into a Memorazndum ©I Agreement which includes

. 2 provision that prevents the State from issuing permits
to Federal facilities. For example, the State of Missourl
Agreement provides that:

A This agreement does noct cover the issu-
ance of NPDES permits to Federzl facilities
within the State of Missouri. It is under-
stood bv both parties <thzt it is the intent -
of TPx to expressly retein the permit issu-
ance authoritv for redecezl facilities . . ..
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the State shall submit 2 statement from its attorney generzl
that the laws of the Stzte provide adeguate authority for
issuance of permits to Federal facilities and to carry out
the reporting, monitoring, inspection and entry avthorities
set out below. The Office of Enforcement will develop
regulations to reguire these programs to be modified within
one vear of promulgation unless & State must amend or enact
2 law in order to make the necessary modification. 1In that
case the modification must be made within two years of the
date of regulaition promulgation. Programs may be modified
before these regulations are issuved. Program modifications
should be subject to public notice and opportunity £or
comment. Modifications to the Memorandum of Agreement must
be zpproved by the Administrator.

It is possible thet for some programs only the Memorandum
cf Agreement need be modified to authorize State takeover of
Federal fac’llhy permits. In such cases the Regions may
relinguish %heir permit issuing authority to the State
" solely by modifying the Memorandum of Agreement. Following

whaztever program modification is necessary, the States
become the permit issuing auvthoritv for Federzl facilities.

its _issuved or in the process of issuance by EPA to
cilities located in apcroved NPDES States should
rreé to the State in the same wav ‘other permits
were *'ansfe red following initial State takeover of the
program. In certain cases, however, the Reclons mav, 2s

an interim measure, lissue & Federal facility permit in an
aprroved State before completion of the necessary procram
modificztions if it is apparent that awelitinec such modiii-
cations will cause &n inordinate delay in permit issuance.

Finally, 21l State programs zpprovec after enactment of
the 1977 kmencéments (Decemder 27, 1877) must provide for
tate issuance of permits to Feceral facilities. Existing

reculzations are being changed tc reilect this recuirement.

o
| (D

Reportinc, Monitorinc, Insdection znd Entrv Recuirements

.The section 313 amendments zlso explicitly reguire that
Tederal facilities comply with any State "recordkeeoing or
reporting reguirement.” The Senate Report indicates that
this includes any reporting or monitoring reau*remen.-.
Senate Report at 67.




States must have the right to enter and inspect Federal
facilities if their reporting and monitoring authorities are
to be meaningful. Moreover, it is clear from the language
~of section 313 that Congress intended Stztes to have such 2
right of entry. The President is authorized to grant a
"paramount interest" exemption covering "any weaponry,
ecuipment, aircraft, vessels, vehicles, or other classes or
categories-of property, and access to such propverty . . .."
[section 313(2)] (emphasls added). Clearliy, unless the
President exempts & Federal facility, a2 State must be
allowed "access" to the facility.3/

Initial State contact with & Federal facility for the
purpose of entry anc inspvection should be closely coordinated

with the feacility and the Region particularly where access
to the facility is restricted.

State Certification Under Section 401

The new amencdments eliminated section 401 (z) (8),
which provided an exception for Federzl zgencies from
tate certification. 2ccordingly, NPDES permits issued by
EPA to Federal facilities reguire certification by the State
that the discharge is in compliance with 2ll of the appli-

cazble provisions of sections 301, 302, 3032, 306 and 307 of
the TWPC2.

Please refer any further cuestions to Jeffrey G.
Miller, Deputy Assistant Administrator for Water Enforcement
(6/725-0440) .

Marvin B. Durning rnstein

3/ Section 308(c) authorizes States to exercise entry
authority under programs approved by EPA, but such entry
authority does no:t extend <o ‘Federzl £facilities. Thi
section, which was not revised by the 1877 Clean Water
4Ct, cennot be read to weaken or render ineffective the
clear avthority provicdec Stetes by +the amencments to
section 31:3.
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DATE:

Transfer of NPDIS Federz) Facilities Program Authority

- Region Y
CCT 27 1e78

TAB C

Undar Section 313 of the (lean Hater Act to the State
of Michigan - Action iemorandum.

John McGuire

Regional Administretor

Marvin B. Durning, Assistant Administrator
for Enforcement (EIN-3289)

Issue

Shall National Pollutant Discharge Ziimination System (NPDZS) program
authority for rederal Tacilities be transferred to the State of Michigan?

Discussion

Tne 1577 Amencments to the Clesan Water Act authorize stetes to assume
nPDES euthority over Federal Tacilities. On June 21, 1878, Michigan
reguestied this authority and providec¢ an Attorney General's opinion that
the ¥ichigan Dsparthent of Natura Resourtzs hes ail of the necessary
authority to administer the WPDIS permit program for Federal faciiities
(See Teb A). Our Regional Counsel hzs reviewed the Atiorney Generzl
Statement and concurs (See Tad B).

Assumpiion of NPDES autnority, except for agencies and instrumentalities
o7 the rederzl Government, was transierrec by the Administretor to Michigan
on Octobsr 17, 1973 (Sez Tedb C). The neuwfanoun of Agreement (MOA), which

wW&s signed as part ©F the approvzl ¢f hwcnwcar s NPDIS program (See Tab D),

conteins no cdiseéllowance of Michigan's jur isciction over rederal facilities.
Tneretore, the MOA does not need to be modiTied to aliow Michigan %o take
2028 Jurisciciion over rederel Tacilities.

Recommengztion

The recuess Trom Michizean o assums NPDIS autherity over Fedsrz)l Tacilities,
pursuant tc Section i of the Clean Weter Act, has besn revieweg and is
consistent with the Merch 1C, 1878, Policy Guicance iemorandum from the
~fSSistTént Administrater Tor rn;orcemon; anc Generei Counsel covering
trensTer of authority. Th=re. re, 1 recomenc that ths reguest from the
S:a:e of Michigan tC essumz WPDIS authoriiy ovsr Fecderz) fecilities be

gpprovec. A suggesiac Wetter tC the Governor of Michigan approving

'Michﬁgan‘s_cssurpzwon of authority is enclesecd (Ses Tab E).



0CT 27 178

Decision of Recional Administrator

Tnat the request from the State of Michigan to assume NPDES authority over

Federal facilities, pursuant to Section 313 of <the Clean Water Act, be
approved.

Approve:

%3

Disapprove:

Date:

Disposition

A Jetter to the Governor of Michigan with 2 copy to the Executive Secretary,

Michigan Water Resou~ces Comnission has been prepared for signatire of the
Administrator (Sse Tab E). ‘

Concurrence

Deputy Assistant Administrator

for tnforcement Concur:

honconcur:

Date:

Fnclosures: Tabs A - E |

w0

gtor for InTtorcement

-

Epprove:

Cisaporove:

Date:

(£




Honorzble Otis R. Bowen, M.D.
Governor of Indiana
Indiznapolis, Incianz 46204

Dezr Governor Bowen:

On Sanuary 1,
the Netional Pollutan
its borders.
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Sincereiy yours,
Mervin E. Durning
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1_\* N UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

Z

Y8l gt REGION IX

215 Fremont Street

San Francisco,Ca. 84105
PU3LIC NOTICE OF 2PROPOSZD RCTION
by the
U.S. Znavironmentel Protection Agency -
Region IX
213 Tremont Street
Sazn Trancisco, Ca. 84105
(415) 556-3a50
June 23, 1578
n Sezsiember 1S, 1€73, the Adninmistreztor ci the Znviron-

mental Proteciicn Acency cave zporeoval te & reguest Irom the
Stzte 0 Nevace Zor authcrizeation o administer the National
Pclliutant Discharge Zlimination Systex (NPDZE) pe-mit Program
Zo- discharces within the ju-isdiction o the State. This
guthorizaeticn was made pursuan:t to Section 402(b) oI the Fed-
eral Vea<ter Polliution Control Ac: xmendédments oI 1872. The
sguthorization excluced dischacces Z-om fzcilities which are
acencies cr imstrumentazlities ¢ <he Tedeczl covernment.

Trne 1¢77 Amsncments tc the Tederzl Weter Pecilution Contr-ol
et (32 U.S.C. 122%,e% req. ) mrovifz, in Section 313, euthorisy
Zor staztes +tc reculate &ischearges from acencies cor instrumentali-
ties o0f tha Tederzl c:vernment. The Acministretor of the EZn-
vircnmental Pro%ecticon Agency Trcposes tce exzandé the State ¢l
Neveda's NFDZIS zuctihcrizeticn to include Tederal Zacilicties.

All comments or cbjections received within 30 cays of the
cate of this nectice will be considerec by IP: deiore tezking
fimal) action. 17 suTiTicient publicinsterest is expressed & public hearing

R
mey be nelc.



70: : Reg‘lohal Adz=inistrators
o State KPDES Directors

FROM: | Deputy Assistant Administrator Tor Water Enforcment (EN-~335)
. SUBJECT: Confidentiality of HPDES Permit Applications

ttached {s 2 copy of a recent decision issued by the Office
of General Counsel which requires that all inforsation 42 RPDES
perrit 2pplications and permits be made public. Pleazse advise
your staff of this chaage so that {mplementation can be uniforz. -

Jeffrey €. M1ler
Attad:ent

c.:::' Regional Enfzm:e:::n“ Divisien Directors
" Regiocnal Fe"zs'its dranch Chiefs

JShaf<er:mHite:PD:EN-336:3109 WSM:5-0750
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KBAR 22 178 OFFICT OF

CERCNAL COURSOL,

MHORANDIM

SUBJECT: Confidentia.i"y of KEDES Permit Applications

T0: Thorzs C. Jorling
Assiscant Adminisrraztor for
Water a=d Hazardous Materials (WB-556)

¥zrvia Durning
Assistant Ad::...nis..ra:or
for Exforcem (""\'-320)

Actached is a Class Determination I have issved concerning the -
status of potectizlly com.idential business informarion contzined in
NFDES permits and NFDES pec=it applicatioms, I have concluded that
secsion 402(3) of the FWPCA requires that NPDES per:its and permit
applicatiors be pade pub’_ie notwithstanding the fact that some.of the
infor=z%ion contained in them ::o\.ld otherwise be treated a2s confi-
dential,

The Class Determinatiorn will be used by this office and the
Regiomzl Coumsels in meki=ng £in2] confidentialicy deterrdnations
uader the regulazions ia 40 CFR Part 2, Subpart B. Any Tequest for
onfidentizlity of information in a pexrmit application or permiti would
be dexfed ciring the Clzss Deterzivarion. The applicant would be
given 10 dzys potice pricr to disclosure #a which to seck a judieial .
Temedy. At the ead of the 10-dzy notice period the informazion vov._l_d
be made availzble to the pudblic. '

&n importazt part of irplementing this Class Determination is to
inform the various EPA regions and State 2gencies of the decision. I
have informed the Regionzl Coumsels of the Class Determination 2nd. of
the wzy #n which £t is to be izplemented. 7You will need to infomm
your counterpart offices in the Regions znd the S:aEes.
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I ¢hizk iz is also Iimportant that this be reflected #n the Xor-
regulations, in the application forms, and in any informacional
cacterials used by EPA to explain the NPDZIS program. -°

Prom wbat I have been able to determine, this decision may be 2
change frcm past practice in the treatment of informatrfon in NPDES
permit applicztions. I believe that in the past section 402(3) was
overlooked, and most offices treated information in KPDES permit
applications the same 2s section 308 information. Accordingly, it vy
take time to bring everybody up to speed on this change.

If you bave gquestions about bow your offices shorld implement the
Class Determination or other relsted matters, contact James Kelson at

755-0794.

Atcachment



CLASS DETIZRMINATION 1-78

CONFIDENTIALITY OF INFTORMATION IN RATIONAL POLLUTION DISCHAP;GE A
ELDAINATION SYSTXM PZRH.’S AND PERMIT APPLICATIONS UNDER SEZCTION
402(4) OF TEE TIDLRAL WATEIR POLLUTION CONTROL ACT

Under ghe FTederal Water Pollution Control Act (éﬁPCA), 2s zmended
(33 U.é.c. 486 Egiégé.), the Environ:ental Protection Agency (EPA)
or counterpact State,agéncies {ssue National Polluzion DiSchérge
Elimipnation Systén (NfDZS) peimits.to individual sources of water
pollution. This progra= is administered primarily in EPA's Regional
cffices. Tnose offices have asked for a2 Class Deterzinatica concern-
ing the confideztiality of information contained in KPDES pa*:l*s and
per:;: appl‘c4:ions'injligb: of section 402(3) of the Fﬂ?C&. Under
40 Crzr 2. 207 I bave au:bori:y to issue Class Detei;inacions c&ncerning
the can:‘den:ial;’y of classes of iﬁfovza:ion obtained‘by A

In the case of in.c*:aticn conbained in NPDES éermlh a:plica;icns
and KPDIS permirts, I bave found:

1. EPA possesses and will contimue to acquire 1hfofma:ion in
.H?DZS per=its and permit applicatioms. |

2. Tne inforzmacion contained in NPDES ?e;mits aad permit appli;a-

tions is of the sanme cha’ac:er. 1: is proper to treat &ll of the

- — PP . -

info-zation as in the sz=e class.
3. A Class Detercination would serve 2 useful purpose in clazify
"the status of pcte"tially confidential information contained in XNPDEIS

per=its zacod permit applications as restricted by secrion 402(j) of Twa
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I have decermined that information contained im NPDES permits’
and NPDES permit applicatioms is mot eacitled to confidencial treat-
zmeat becausé section 402(j) of the FWPCA mandates disclosure of thig
information t§ the public nétViﬁhstauding the fact that it mght be
trade secrets or cormercial or financial,informatién;

Section 402(j) of FWPCA states "[a] copy of each permit applica-
tion a2nd each permir issued under ﬁbis section shall be available to
the public. Such permit applica:ion or permit, or portion therecof,
shaii f'rtbér be available upoa requesz £or the pu:fése of raﬁroduction."
This language is different from that in section 308 of the FWPCA. .
Section 308 4s the basic iﬁfcrnatién gathering authority of the FWPCA.
Pafég:aph () of section 308‘s:ates "[2]ny records; rcporté,'pr infor-

. 7 .
maticn obtzined under this section...shall be zvailable to the public, .

except ﬁpon a showing satisfactory Eo the Adnin;s:ratcr by any.perSOn
that records, re@orcé, or information, or particular part theféﬁf (other
than efflvent data), :blﬁhich the Ad=daiscrator has gccesé under this
seczion, if made public would divulgé methods or processes entitled to
protection as tfade secrets of such person, the Adninis:raﬁcr shail
consider such :eco:d, repbrt, or information, or par:i;gla: porticn

J ﬁbe:eof copfiden:;a;;in_accorﬁanc;.wi:h the purposes of sectioﬁ 1905 of

”

ticle 18 of the United States Code....

-

The inconsistency between the language of section 402(j) and that

of section 308 was brought to the attention of the Bouse Committee on

Public Works in a letter dzted December 13, 1971, froz Willi=z= Ruckelshauv

Lléministrazor of EPA. .Congress chose to treat the information covered

A
\



3
" by section 402(j) differently from ;ﬁe icforzation obtained uader
seccion 308. In 211 versions of the bill that'becaze.th; l§7é
.zmepndzments to IWPCA, the same bas;c approach of fequiriné pﬁblic
disclosure-of NFDES permits and permit applications was followed.
The &nly amead:enté to section 402tj) were to eliminage a s?ecific
enumeration of the offices in which copies would have to be'kept.
Iz Senmate Report 92-414, Octoéer 28, 1971, at page 72, ﬁhe'éenate
Committee on Public Wo:is made the following.ccmmeacs:
L2 essentiazl element in any comtrol program imvelving the
nation's vazers is public participation. The public
. must iave 2 genuine opportunity to speak on ﬁhe fssue
of protectica of its water;. The Committee has thefeforc'
Aestablisbed requirenezts to provide oppgrtuni;y foé puhiic
hearing bf the Feﬁe?al Govarzmen:,“of if State participa-
tioﬁ is approved by :he.gd;iniscrator, the State, .and cther
provisions to =ake avzilable to the publiec 211 relevant B
information surrounding 2 discharge source and the control
requiremeats placed on {t. This includes the deposit of
any perz=it, and the condicions thereto, in a place of ready
.public access. The scru;iny.of :hé'?ﬁéiic';ﬁd the égé;££$e'
of authority under this section is ext:amel& i;portan:'to
insuring expedii&ous impleﬁentation of :he_authbrity and 2

high level of performance by 2ll levels of goverazent and

discharge sources.
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It is clear from the language of seciion 402(3) and the 1 4
legislative bistory of that provision that Congress inzended.se:tion

. 402(3) to be a disclosure mandate in contrast to the basic zpproach

of section 308 which prcvideé protection for trade secret infor=atioeq,
Accor dlngly, EPA 4s requi*ed to make public NPDES per= ui:s and ¥PDES
per=ic applica ions.

The NPDES permit application is-a staodard form specified.by EPA.
Iz asks the applicant to supply certain specific informztien. .In
some cases, there is insﬁfficient space for the applicant to sﬁpply
211 of the recuested information. In those cases the zpplicant zttaches
2ddicional sheets with the fnrthe* inforzztion. For purpeoses of section
402(3J), the KZDES permit application requiced t; be made public is the
applicétion form itself gnd any attachments that are vsed ts s#pply .
infor:gtion requested by the gpplication fofﬁ. Any information |
obzzined by EPA that‘goes'befpnd':ha: asked for'in”:he'application,
whether submirted b§ the applicanc ar oﬁgainéd by EPA under au:bority'
such as 40 CFR 12s. 13 15 not considered part of the pernlt application
as contemplated by sectiox LOZ(j) | Tois additional infornahion will
be treated in accordance vith the procedures of 40 CFR 2.302.

If.an applicant has claimed 2s ‘confideatial amy infor:ation

: conbained in :he H?D-S per=it applzcatlan or the NPD;S pe-._t, ccnfi—t

den:ial treatment wi.l be denied in accordaace with this Detercination

and notice given to. the applicant in accordaace with 40 CTR 2.205(f).

( , / e YA » / :

-";lw;geé’;%/," (2o 32217V

(;J JoahrZ. Sernstein Date .
General Counsel (A-130)
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GENERAL COUNSEL

MEMORANDUG n-3&-9
TO: Assistant Administrator for

Enforcement
Regional Enforcement Directors

NPDES State Directors .

_ —
FROM: Joan 2. Bernstein .

General Counsel (&-130) .
SUBJECT: Certifica*tion and Permit*ting of Discﬁargers Located
on Waters Forming Boundries Between States

QUESTIONS PRESENTED

when a facility is located within one State, but the end
of the discharge pipe is located within the waters of another
State, which State has certification rights pursuant to
Section 401 of the Clean Water Act ("The Act")? If the Section
402 NPDES permitting authority has been transferred by the
Administrator to the States, which State has the 402 permitting
authority?

FACTS

On February 16, 1978, the Atomic Safety and Licensing
Appeal Board of the Nuclear Regulatory Commission issued a
decision which interpreted Section 401 of the Act. The
Board determined that the proper State to issue a certifica-
tion is the State which has jurisdiction over the navigable
waters in which the discharge originates rather than the State
in which the facility is located. The Board noted that:

"we are prepared to give substan+tial weight

to the interpretation given a statute by the
agency Congress entrusted with its administra-
tion. In this case, we acknowledge that EPA
is that Agency with respect to the Water Act.
But EPA has not specified how Section 401
controls *the outcome of the issue



before us. We are, therefore, left to do
so ourselves."” (PUBLIC SERVICE COMPANY OPF
INDIANA, INC., Docket Nos. STN 50546,

STN 50-547, slip op. at 20-21, footnotes
omitted).

On February 28, we received a letter from the attorneys
for the Public Service Company of Indiana regquesting that we
address the legal issue which is before the NRC. 1In addition,
we had informal communications with representatives from the
NRC staff and the Commonwealth of Kentucky similarly reguest-
ing that we address the issue. On March 20, we wrote the
Secretary of the NRC and notified him that we would prepare
~a legal opinion on the 401 certification guestion.

The proposed Marble Hill Nuclear Generating Station will
be located in Indiana. Its discharge will enter the Ohio
River, which forms the border between Kentucky and Indiana.
Apparently, the prac15e border is located at the low wa*er
mark on the Indiana side of the river.l/

The legal guestion raised is of significance to
this Agency because there are 29 rivers in the United States
that are boundaries between two States. While the boundary
line between the States is usually the midline or thread of
the channel of the stream, this is not always the case. For
some rivers the boundary line is the high-water mark or low-
water mark on one side of the river.

The boundary line creates guestions not only in regard
to certification under Section 401 of the Act but also in
regard to the guestion of which State has the permit+ing
authority under Section 402 of the Act. In this opinion
we shall address both issues.

ANSWER

The State in whose waters the discharge originates is the
certlfy&nc authority pursuant to Section 401 of the Act.
Section 4Gi(aj{i) HLUV¢ucb that whenever the cons«eruction or
operation of a fac;llty 'may result in any discharge into the
navigable waters", the certifying State shall be the one

1/ There is a factual guestion as to whether the discharge
originates in Kentucky or Indiana waters. As noted in our
mMarch 20 le+tter, we shall not address this factual guestion.



“in which the discharge originates or will originate." While
it might be argued that a discharge of pollutants actually
“originates" where the manufacturing or industrial facility
is located, rather than at the end of the discharge pipe,

the entire structure of the Clean Water Act, its legislative
history, and intent clearly establish that the State whose
waters are affected by the discharge is the proper certifying
State.

Similarly, the State in whose waters the discharge or=-
iginates is the Section 402 permitting authority. Section
402(b) provides that a permitting State shall "administer
its own permit program for discharges into navigable waters
within its jurisdiction.®

The State in which the facility is located has rights
pursuant to Section 401(a)(2) and Section 402(b)(5) only
to the extent that the quality of its waters is affected
by the discharge.

DISCUSSION

The Clean Water Act is a comprehensive statute designed
to reduce and ultimately to eliminate the discharge of pollu-
tants into the nation's waters. The Act provides for a deli-
cate partnership between the Federal government and the
States in achieving this result. A major responsibility
of the Federal government under tne Act is the development
and promulgation of uniform national technology-based stand-
ards for categories and classes of industrial dischargers.

At the same time, the States are granted the authority (with
Federal support and in some cases oversight) to institute

a range of more stringent, more comprehensive reguirements
to assure protection of the navigable waters within each
State.

Pursuant to Section 510 of the Act, the States are
empowered to develop more stringent water pollution control
requirements than those developed by EPA. Section 510(2)
also explicitly retains the authority of each State to~conttol
the waters within its jurisdiction.

In addition to these general powers, the Act provides
that States shall have a series of rights and responsibilities
based upon the State's jurisdiction and control over waters



of the United States. Section 208(a)(2) of the Act requires
a State or its designated areawide agency to develop compre-
hensive pollution control plans for areas of the State which
have "substantial water guality control problems.™ Clearly

the State whose waters are affected must take the lead role

in devising a plan to protect its waters.

Under Section 303 of the Act each State is reguired to -
develop water gquality standards for all waters within its
jurisdiction. Such standards consist of a designated use/uses
of the stream (e.g. “protection and propagation of fish and
wildlife") and criteria necessary to support the use, (e.g.
"not less than 5 mg/l of dissolved oxygen"). Prior to the
passage of the 1972 Amendments, such water quality standards
were the major water pollution control mechanism under .the
Federal law. See State Water Control Board v. EPA, 426 U.S.
200, (1976). While the role of water guality standards was
somewhat diminished by the 1972 Amendments, the standards
form a major basis for numerous State and Federal programs.
The difference between the designated standards and the actual
ambient water quality may provide the basis for Section
208 planning. Unaer Section 303(d) of the Act, States must
identify those streams where the federal technology-based
standards are insufficient to meet the designated water
guality standards. The States are required to develop maximum
daily loads for such streams and to develop more -stringent
effluent limitations which will achieve the standards as
part of the continuing planning process under Section 303(e).2/

These State plans, laws, regulations, and other reguire-
ments are translated into limitations applicable to individual
point source dischargers through the NPDES permit program
pursuant to Section 402 of the Act. And under Section 208(e)
of the Act, no permit can be issued which is in conflict
with an approved 208 plan. Under Section 301(b)(1)(C), a
discharger must achieve by July 1, 1977, any more stringent
limitation necessary to meet the requirements of State law,

2/ In aadition, Section 305(b) reguires each State to
submit biannually a report describing the water gquality
of all navigable waters within the State and the steps
which will be taken to improve water gquality.



including water guality standards. The 402 permitting authority
is required to assure that permits are consistent with

Sections 208(e) and 301(b)(1l)(C), and thus consistent with

the requirements of State law including State water gquality
standards and limitations developed pursuant to such standards.

Section 401 of the Act provides another mechanism to insure
that NPDES permits (as well as other Federal licenses and
permits) meet the reqguirements of state law, particularly
State water guality standards. Section 401 has its origins
in Section 21(b) of the Water Quality Improvement Act of
1970, April 3, 1970, P.L. 91-224, 84 Stat. 91. This provision
reguired that any applicant for a federal license or permit
which might result in a discharge into navigable waters must
provide the permitting authority with a certificate from the
State in which the discharge originates or will originate
that:

"There is reasonable assurance, as determined
by the State or interstate agency that such
activity will be conducted in a manner which
will not violate applicable water guality
standards.”

Section 21(b)(1l) also provided that if. the standards had
been promulgated by the Secretary of the Interior, the certifica-
tion should be from the Secretary. Section 21(b(9) further pro-
vided that if there were no applicable water quality standards,
no certification should be reguired. Section 21(b) therefore re-
cognized that the appropriate certifying authority is that which
has developed and implemented water quality standards for the water
body into which the discharge originates, since only the authority
that develops and implements the standards could provide the "rea--
sonable assurance" that the standards won't be violeted.

The substance of Section 21(b) became Section 401 of the
1972 Federal Water Pollution Control Act Amendments. The
State was no longer required to directly certify that its
water gquality standards would be met by the permit, but
was instead required to certify that the discharge would
comply with "the applicable provisions of Sections 301,



302, 306 and 307 of this Act."3/ It is clear from the
legislative nistory of the 1972 Amendments that the major
purpose of Section 401 was to allow a State to assure that
its water quality standards would be met.

As noted in the Senate Report:

“The purpose of the certification mech-
anism provided in this law is to assure
that Federal licensing or permitting agencies
cannot override State water quality require-~
ments."

A Legislative History of the Water Pollution Control Act
Amendments of 1972, Senate Committee on Public Works, Com-
mittee Print, 93rd Cong. lst. Sess., 1973 ("Leg. Hist.")
at 1487. '

In his statement on the Conference Bill, Senator Muskie
further explicated this concern:

"If a State establishes more stringent
limitations and/or time schedules pursuant
to Section 303, they should be set forth in

~a certification under Section '401." Leg.
Bist. at 171.

3/ Section 401 was amended by the Clean Water Act of 1877
to include Section 303 in the list of enumerated sections.
As stated in the Conference Report: '

The inserting of Section 303 into the
series of sections listed in Section 401 is
intended to mean that a federally licensed or
permitted activity, including discharge permits
under Section 402, must be certified tc comply
with State water gquality standards adopted under:
Section 303. The inclusion of Section 303 is
intended to clarify the requirements of Section
401. It is understood that Section 303 is re-
guireé by the provisions of Section 301 . . .
Secticn 202 is 2lwaves inclinded by reference
where Section 301 is listed. (House of Repre-
sentatives, Report No. 95-830, 95th Cong. lst
Sess. December, 1977 at 96)



"Secondly, the Conferees agreed that a
State may attach to any Federally issued
license or permit such conditions as may be
necessary to assure compliance with water
quality standards in that State."” Leg. Hist.
at 176.

The legislative history of Section 401 thus shows that Congress
intended that the certifying State be the State with jurisdic-
tion over the navigable waters at the point of discharge.

The language of Section 401 itself further supports the
. same conclusion. First, Section 40l1(a)(l) grants certifi-
cation to the State "in which the discharge originates or
will originate." ©Under Section 502(12) the discharge of

the pollutant is defined as "any addition of any pollutant

to navigable waters from any point source." Thus, there

is no discharge until the pollutants enter navigable waters.
For the purposes of Section 401, at least, the discharge

thus originates -at the point at which it enters the navigable
waters.4/

Secondly, when an interstate water pollution control
agency "has jurisdiction over the navigable waters at the
point where the discharge originates or will originate" .
it, rather than any State has the certifying authority.

This is further indication that the certifying authority
derives from jurisdiction over the navigable waters, not over
the land where the facility is located.

Section 401(2)(3) provides further support for this con-
clusion. Pursuant to Section 401(a)(3), a certification with
respect to the construction of any facility also is binding
upon any subseguent operating licenses for such a facility,
except that the certification may be withdrawn because of
changes in four circumstances: )

4/ In his discussion of Section 401, Senator Muskie says
that the certification should come "from the State in which
the discharge occurs." (Leg. Eist. at 1388, emphasis added)
While there may be some guestion as to where a discharge
originates, there can be no guestion that the discharge
occurs in navigable waters.

It may be that the Congress used the word originates
to distinguish between the State in whose waters the discharge
initially enters from a downstream State whose waters are
also affected by the discharge. See footnote 5, infra.



() The construction or operation of the
facility, (B) the characteristics of the
receiving waters into which such discharge
is made, (C) the water quality standards
applicable to such waters, or (D) applicable
effluent limitations or other reguirements.”

A concern for the receiving waters and the criteria
applicable to such waters is primarily a concern of the
State which has jurisdiction over the receiving waters.

A State in which the facility is located may have a variety
of concerns about the facility but does not have any direct
concern or jurisdiction over the waters affected by the
discharge.5/

OQur interpretation of Section 401 is further buttressed
by a reading of Section 402 of the Act. Under this section,
permits are issued to point source dischargers. Although
permits are igitially issued by EPA, the Act provides that
the permitting authority may be transferred to a State which
has an adeguate program. Section 402(a)(5) provides for
a temporary transfer, while Section 402(b) provides for
a more permanent transfer. Both sections provide that
the State has the power to issue permits for all discharges
into its navigable waters:

"The Administrator shall authorize a
State, which he determines has the capa-
bility of administering a permit program
which will carry out the objective of this
Act, to issue permits for discharges into
navigable waters within the jurisdiction
of such State." Section 402(a)(5) (emphasis -
added).

5/ Section 401 does provide protection for any other State
whose water guality may be affected by the discharge. Section
401(a)(2). Such State may object to the issuance of a permit
and reguest a public hearing. The permitting agency is then
required to hold a public hearing and to "condition such
license or permit in such manner as may be necessary to in-
sure compliance with applicable water guality reguirements.”

States whose waters may be affected by the issuance of
an NPDES permit by another State also have rights to assure
protecticon ¢f thoir water guzlity. See Sections 402(b)(5)

and 402(4)(2)(A).



“At any time after the promulgation of
the guidelines required by subsection (h)(2)
of Section 304 of this Act, the Governor of
each State desiring to administer its own
permit program for discharges into navigable
waters within its jurisdiction may submit to
the Administrator a full and complete descrip-
tion of the program it proposes to establish
and administer under State law or under an
interstate compact." Section 402(b) (emphasis
added).

Thus, the explicit ‘statutory language of Section 402 autho-
rizes a State to issue permits for all discharges into
navigable waters within its Jjurisdiction.§6/

In its letter requesting our opinion on this issue, the
Public Service Company of Indiana suggested that the oppo-
site answer would be preferable administratively since it would
avoid the necessity of making a factual/legal determination
in each case as to who owned the waters at the point of dis-
charge. We recognize that in some circumstances such a deter-
mination may demand the resources of the permitting agency,
but we believe that these considerations are insufficient to
override the clear language of the Act, its legislative history,
and its goals.

It has also been suggested that in issuing permits to
facilities located in another State, the permit granting
State may encounter difficulties in providing for inspection
and monitoring of the facility, and in the enforcement of
the permit. We do not regard these difficulties as insuper-
able, since we assume that all permits would include provisions
allowing the issuing State to monitor and inspect the facility.
In enforcing these provisions, or other provisions of a

6/ The House Report clearly states that a permitting State
does not have jurisdiction to issue permits for discharges
into navigable waters outside of State's jurisdiction:

Subsection (a)(5) further provides that the Administrator
may authorize a State, which he determines has the capability
of administering a permit program, to issue permits for the
‘discharges into the navigable waters within the jurisdiction
of such State (but not in the contiguous zone or the ocean).
Leg. Hist. at 8l13. (emphasis added). .
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permit, the issuing State could bring an action in its State
courts and should be able to establish that the defendant
had sufficient contacts necessary to support the State's
long=-arm jurisdiction.

The guestions answered in this opinion have not pre-
viously been formally addressed by this Agency. It is our
understanding that this opinion is consistent with the
actual "real world" permitting and certifying activities
in most regions. A number of regions, however, have evident-
ly allowed States to certify and to issue permits to facilities
located in such States which dlscharge into the navigable
waters of another State.

A permit issued by a State which does not have the
authority under the Clean Water Act to issue such a permit is
jurisdictionally defective, and would not therefore provide a -
discharger with the protection provided by Section 402(k) of
the Act. I urge the Assistant Administrator for Enforce-
ment to take whatever steps are necessary to expedite the
re-issuing of such permits.

On the other hand, a Federal permit issued despite the
lack of certification from the proper State remains valid.
The Federal agency which issued such permit had the jurisdiction
to take such action. To the extent that the permit is incomplete
or illegal because of lack of proper certification, any injured
party could seek judicial review of such permit under the appro-
priate provisions of Federal law. Any State which failed to as-
sert its certification rights within the prescribed statutory and
regulatory time period may be deemed to have waived such rights
pursuant to Section 401(a)(l) of the Act.
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MEMORANDUM

TO

Your memorandum of August 31," 19 8, requests the Offlce
oE General Counsel to address two Questions as to the legal_
authority of EPA to impose toxicity test reqguirements in =
second round permits. _Our, conclusxons are dlscussed below.?*

~Quéstion 1%

- 'fénoes "EPA” have the_authorlty,to requlre permlttees whose :
“;eﬁfluent fails.a toxmc;ty test or whose waste contains known:
‘carcinogéns, mutagens,.or’ “teratogens, etc.. to: prepare treat-1
lablllty studles and toxxcxty reduculon olans’

o oA -,_.

‘Answer’

- inta pﬁ&ga: under Section, Aﬂz.of the Clean water Anr,‘as :
-amended, isTat least as broad ‘as ithe -authority conferred by
5ection:308,of the Act. Sectlon "402(b)(2),. see, Decision of
the General-‘Counsel No. 39, Issue I(b). Section. 308 calls

_for 'point sources to conduct certain,types of. information =
gathe ing act1v1t1es as necessary for soec1fled purposes.;-j;

Thls memorandum suoersedes an OGC memorandum of November 3,
1978, on thlS subject o _ _,_j,

4 T : BRI
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rhug, L nucn"’ary, Lho Admlnlngalur mugL rcquxrc the owncf.
or operator. of a point source to Sinstall, uvce, and maintzin'- -
such monitoring equipment or methods (including where ap- .. -

propriate, biological monitoring methods)," Scction 308‘- .
(a)(A)(iii), and "provxde such other information as he may.’ R
.reasonably reguire.” _Section 308(a)(A)(v). This authorlty .‘, S

must be exercised "whenever required to carry out the objec—:
tive of this Act," .including (1) "developing or assisting in

the development of any effluent limitation .':. . (2): deter-
mining'whethepzany“pcrgon is. in violation of any such effluent
limitation . .. , or (3) carrying out sections .. . 402 -

and 504. e”bection 308(a). . The Genecral Counsel" has stated
that under Section 308(a) it is only ‘necessary, to support:
.a permlt data-gathering. requirement,;to f£ind that the infor--
.mation. is teasonably reguired to.carrj out the objective . of,
the Act and_is. not unreasonable.i Decxs1on of the Geﬂe:al

Counsel Vo..27, Iasue V e . 4 .

.
o \ 1

I\’.

.wan‘app:oprlate permlt condltlon...onloglca1 monltorxnguls £
-gspec1£1cally .authorized by Section_308. .~In addltlon,‘such“‘
‘monitoring is. consistent with the Jectxon s criteria in that*
the :equlrement can provide.. information related tq_the res-.
toration and maintenance of .the blolog1cal integrity of.

the nation's waters; can be useful in the development of' .
:e££luent lxmltaelons for the aane or a subsequent NPDES ;”
permit, or may.posc
‘504 emergency provzelons.;w

qulrementsnate—also wlthlnpthe scope of Sectlons 308 and 4027
‘Wnere-a discharge -is «foundito be:toxic,~it.is. not. 1nherently
-unteaeonable ‘to réquire-the dlscharger to. deve’op ‘adéitional-
“information showing whether-and how the toxicity can. be%.\,,
contro’led.. .The added information: may be’ necessary in order.
. t0 restore and maintain the waters® anolved Section. 308(a)
Sectlon .10l(a), -to develop effluent llmltatlons for the.
source,, Section® 308(a)(l),“and to, carry out: Sectlon 402
Sec.xon 308(a)(4).~=- : ML

That” sectxon eetabllshea a pollcy, An. orderqto achleve the*:
JAct! S: objectlvc,.thatx“the élschatge of ‘toxic nolxutants in
" toxic amounts..be prohlblted.“g Tox1c1tv ‘reduction plans;ﬁ-
would. be.sguarcly in accord with that poliicy...Thei: deve
mnent uould assist -thé Administr ator. to 1mnlemcnt the polx
through.thc anllabl“'et tutorv proc;du:ea el

~
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L - of courses be reasonablé.. Thé rez onableness of. any recu*re-

.The General Counsel's decision upheld the permit terms unde'

" and neither to be used for developing effluent llmltgtlons

L to. Secglona407£a)(l) or.water. guhllty standards,_provided -

e, e

This  guestion is similar te the guestion addressed by. ©
Decision of the General Councel Ho. 39, Iscue I(b). There, °
thoe permittee was required to conduct treatment and control .
studies, including economic analyses of various alternatives,.
to determine the technical and economic feasibility of a2%-
taining EATEA as then estimated by EPA. No guxdcllncy nad
been- promulgated {or the category of point sources in ucstxon

-Sections 402 and 308, stating, -“it.just cannot bé se;lously
.contended that 1nformat10n directly relevant to establis .
"ment of effluent limitations reflectlng BATEA for the ve y‘ e

“permittee from whom the information is obtained . is not 1n-J»‘

‘formation 'required to carry out the objective of the hAete'

or relevant"to carrylng out Sectlon 402 ﬁ_

'!; ne:e;-lt ‘is not- clear_that the treatabzlxty studles -
‘and. toxicity reduction plans.to be supplied would be .employed
ito promulgate industry-wide- BAT: The information could none-;
theless be ."required to carry out™the’ objective of the Ac.,"
to set Section 402(a)(l) efflient:limitations for the in- ..
dividual permxttec or to’ lmplement water quallty standards. e

Aece ox=cu¢510n of questlon 11, below. Y

. - It“ls therefo:e concluded that blomonltorlng,‘treat-"
abxllty studies, and toxicity reduction plans may be included.
.2s terms of a NPDES permit. The specific requirements must

mentmwould have to bc cetermlned in each case.

.imﬂghuDé‘EPA gnd WPDES Stateshhave”the auLhorlty to recu1re
non-guxdellnes based toxicity:limits in NPDES oermlts, and
1f so, what lS the baals for,that authorxty’ . o

EPA?and NPDE: Statesuhave the.au hdrlty £o - :equlre
non-guldellne ‘based - tox1c1ty limdEs :in NPDES -permits. nu:suant

“‘that. the "applicable’ rcqulremcntg of _Section 402(a)( )-ar;-““‘
smet or that, Lh water: quallty oLandard.. supply a basis Eo
thc ll.ml.t..a.' ] e i B P
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,'ls comparable. 40 CFR: 5174 2(6)

o

-limitations based on best englineering. judgment. Decisien .

" General Counsel MNo. ,_Issue I...The. omitted: parameters

,Counsel No. 2, Issue 3.
'case determination of ""a unmiform national standard for. the-,

‘-is a member.“ . U.S.. Steel .Corop V. EPA, T - F. 2d - .10 .
“"ERC.1001 .1016 ‘(7¢h Cir. 13977)+. . Toxicity. llmltatxons ‘ore=

L“limitation’ could be imposcd on _the, toual waste strea1

k& R
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scction 407( )(l) '..; f f'f”i::f=.‘;€;;§%1351w:“

~ Section 0°(a)(1) authorlzes the Admlnlqtrntor Lo 1n-~;
clude. in vermite, prior to the implementing actions relating -
to Sections 301, 302, 306, 307, 308, and 403, such conditions
25 he determines are necessary to carry out the provisiocns
of the Act..: Where applicable cffluent limitation guidelines
‘and .standards have not. been. promulgated, .Section 402(a) .
‘authorizes thé Administrator to include. in permits-cfflucnt

authorlty

R

of the General Counsel No. 1, Issue I. . The States

“:" Promulgablon oE eEflucnt llmltatxons énd guldellnes
‘For’d’ category of sources does not _prevent the /Administra-
tor from using 3cction -402(a)(1)- to .impose:limitations ‘on &

‘parameters-not’ Ln;luaed in those’ guxcellnes Decision, of" the

are considered to be outsmde the ‘scope of .the’regulation:
In addition, .in the case of a pollutant listed as 2. toxic
"pollutant under Section 307(a), the 402(a)(l) action could
‘be justified as being action prior to implementing actlons.
‘under Section 307(a). Id., see also Decmsxon of the General'

PRSI -

- s - e v s

A determxnatxon under aeCLlon'402(a)(l)'Ls an Lndlv1dual-

“‘class or. category of plants of wbzch the olant in questlon

isumably would constitute’ xndLVLOUal—source BAT or. 307(a)
limitations :and should be’ justlflable wlth’n the terms of
Sectlon 304(b)(2) or-307(a) : it %

(l) .Limitations could. be cstablxshed on soec1f1c waste oara-
"meters reflecting the: “levels, of,pollutlon achlevgble after~-
- completion of the toxicity reductlon planfor (2):.an LCSO

after 2. toxxczty reductlon&plan.gﬁ

.ﬂl The'fxrst aoproach'woul lmpose numerlca 'llmltatxong'
“on QPCuLEIC' efflucnt characterifitics.”. This ‘the dsual. ]
.practice. in’ wrxtlng NPDLs pe:mxtb and 1s ~.J.uu::ly acceptable




can long as Lhe nusbers are justifisad by Lechnical ;7 witer -
quality or 307(a) tactors. Where Uhe limitations are bazoed’
on the dischavrger's own trecatability studies and npollutant
reduction plan, EPA may, after-review of the studics and,
plan, be able to [ind that the results constitute an in-
dividually determinced BAT foc the sourcce. ‘he permit should
then be able to withstand challenge and thus ellectively

leLb‘the pvarameters covered.

-

“or course‘fthc specific constituent approach. has.'the’ et
practlcal drawback of requiring identification and limitation -:- "7 77
- of each constituent to be regulated. It fails to take ad-. ]
‘vantage oFf the capability of ‘biological.monitoring and’ general
. limitations to control unidentified pollutants. This purpose .
--could be ac;omplmsh;d by the use of .an LCJO permxt llmxtatxon,
it auLhorlzcd by law. . - I _ L.

. Two pos§1bl; gpnroabnes tofa general tox1c1tv condltlon
-~ have bceﬁ identified. - A straight LCS50 limitation could be o
~established.: Alternatlvely,.thc permit mxgnt regulate the;*~
‘“lethal unlts" per gallon of" dlscharge, usingthe "lethal 7
unit” concept bexng ueveloped 1n d:aft blomonxtozlng protocol'

guldance. e

An 1n1t131 Que stlon in determlnlng whether such con-r_-g,
»dxtxons could be Upheld under Section 402(a)(l) is whether ™
a lethal unit or LC50 limitation is an effluent limitation’
. within the meaaning of Section 502(11). ~.Phart section, defines |
‘the term. "effluent limitation" as ". .’..any" restrlctxon~r, .
~an quantltles, rztes, and concentrations ~of chemical, pny;zcal
'lblologzcal aand other constituents whichiare dlscnarged o el
iThere is no:indication in Section. 502(11)_tnat the restrlc-j
‘tions - contemolatcd ant bé numerical or that the constituents o
'_must be 1nd1v10uall¢ identified. . A. permlt restriction. phrasec;l
in .terms of the blologlcal results of the-discharge 0f . any
.constituents, is comparable: to.a BuD limitation, which also’ Sl
indicates the cffect of the overall discharge rather than .
.the ;specific: conatltuentg.. ‘Such an.: effluen; llmltatlon
should no* be 1nherenbly lmOLOD;I.'“- . AR :

ey i - : ‘- "1 1

: An ef fluenz llmltaglon coulé b; couched 1n.berms OF t
cf[luen 's:LC50 or "lethal: unlts.““'HOwcver, any . permit con-
~dition nuS t. bc.duL11c1cnt1y clearr tha* the.discharger: ‘can
'gundcx, cand whats tho permit require ':nwd ‘what would cons t.1tuLn
violation.. Th; pprovlem ol - vaquvncs or. uncertainty. . .may be-
vfoC morc LOOLCfﬂ Ln:acttlng gcnc:al toxxc leLtatxonJ than




--2/ APhP 1975f'

”jo-hdlscharglng toxic substances. __These requ;rements are,,_
"generally used ‘only for, monltorlng, but-California and. :
“Washington also use-acute toxicify restTto "establish permlt
- effluent limitations.  California.ises _the, ;Toxicity Em1551on.
"Rate (TER) as.an effluent limitation.-..The TER is the product

';tlow expressed as Mgd. The State -of Washlngton limits acutej'

would be true in the case, for example, of BOD. BOD i
widely accepted measure of the -oxygen required by living
organisms (bacteria) to decompose organic material under
aerobic conditions. A standard method for its analysis
exists. See 40 C.F.R. §136.3. The methodology recognizes
that BOD varies depending on a number of factors, and it .
spec1f1es constant temperature and other conditions to assure ..
.a contro‘led envxronmentp, —_ o oo T

\ i .
R .- . -

At thzs tlme, EPA has"ﬂot publlshed toxzczty test pro-‘.;g'

cedures under 40 C.F.R. §136..: However, the Agency has’ RS-
publlshed three methods manuals which are widely used by 5
1ndustry and regulatory agencies in testing for acute . ;
" toxicity.. 1/ Acute tox1c1ty methods also are lncluded 1n5
'Standard Methods, 2/ which is recognized as an authorita- .;
‘tive reference for chemical and blologlcal methodology. 3/

l/ (a) IERL - RTP Procedureeranual, Level I Env1ronmental'
Assessment' Blologlcal Tests/or Pilot Studies.

(b) EPA—660/3-75 009,_Methods ‘for Acute’ TOXlCltV Tests
with Fish, Macroinvertebrates, and Amonlolans. .

SR

(c) EPA-600/4 -78-92," Methods for Measurlngjthe Acut
Tox1c1tv of Effluent to Agquatic Organisms.

L .
. o

Standard ‘Mekhods Fiath edxtlon.f"

-2

=~ : . 5 o i
‘v--...~ 1 T [N

3/ Many NPDE:Sk tates and’ reélonsf referenc1ng the EPA and.'.f'~
“standard ‘methods, are lncludlng acute and_in some cases chronic
~toxicity test reguirements in permits for: ‘industries suspected

£ the effluent toxicity (acute).concentration .and the waste

‘toxicity in permlts as a function.of.: ‘percent survival. of.
. test organisms in a percent concentration of effluent, i.e.
80 percent. survxval 1n 65 percent, treatedheffluent.~ ol




as . uncertaln ‘or vague.

,unit or LCSO effluent limitations based on a source's treat- .:-
.ability studies and pollutant reduction plan may be upheld ...

-judgment limitation must in fact be.based on an evaluation. ’
‘'of the technology available to achieve that limitation. ﬂu;g

.technical studies support the. alternatlve requlrements.
" the discharger's studies. . Whether-a given discharger's

" for reducing its toxic effluents may be a practlcal 1ssue,.
~’but ‘'inadegquacies of the study, whether done inm good faith
.or otherwise, will not justify’ wrltlng ‘a 402(a)(l) permit”
fpthat goes beyond the avallable englneerlng data.:._

lIt ‘would be inappropriate to base a 402(a)(l) lethal. unlt .
“or LCSO0 condition on a 307(a) ratlonale.. If the condltlons

" While test procedures for acute toxicity may have ‘reached -~ .~

a2 level of confidence adequate to support specific effluent T
limitations, it appears that testing methods to determine R g
chronic toxicity are not so well established. Where proce- - =~ | - M

dures have not been refined to the point that results are . . =
fairly predictable and consistent, effluent reguirements . _ "l -7
based on the results of the procedures might be challenged '

. N T .',‘,j_'-n'.~-' S e P
e L]

Where the testlng method is generally recogn’zed, lethal'

as a 402(a)(l) best engineering judgment as to BAT. - The.
source's studies, if properly designed and conducted, could
be considered as supplying the necessary engineering ‘and
other information for the Admlnlstrator to conszder 1n‘
keeplng w;th Section 304(b)(2)

TR must ‘be emphaSLzed that any 40215)(1) best englneerlng;

IEf a dlscharger s study is to be employed to provide the
engineering data, the permlt writer cannot depart from the
results of the study to impose requirements more stringent =,
than those indicated by the study unless other cefensible

This is true 1rrespect1ve of .the permlt writer's views of;u

studies correctly ldentlfy the best available technology

- L.

P .. ._._’,.

,:Sectlon 307(a) focusses on 1nd1v1dual DollutancsL

can be. justified as lnd1v1dual—sourca-BATr—no—307(a) justl-j

LA l_—_-" ‘.-v_‘d-. >

Water ‘Qual tv Standards

.....

. State water cuallty standards "have  for. years 1ncluded
general narrative crlterla to llmlt certaln water quallty



PO

ae

" 'Counsel No. 65, upholding a limitation that "there shall be

_appropriate numerlcal chlorlne llmltatlon would be a questlon

.than trace amounts,“ based _on. the State s narratlve standard

‘tive ‘criterion included in.,a duty adopted State water quality’
. standard. 1Indeed, where a water quality standard for toxicity
"exists and:a_source's biomonitoring indicates that. its dis—, ...

{4/ Many State standardS'were modeled .on" the‘Water Quality
"Criteria (1968) ("Green Book"). recommendations. The Green I
"Book recommended,-p. 3, -that. standards “should provide., that

" human, fish, and-other animal life and plants.". . 1mllarly,
“Qualitv Criteria for Water (1976), .. 64, recommends that

characteristics.resulting from other than natural causes.

These criteria include variously phrased criterie proh;bltlng -

the dlscharge of toxic substances in tox1c amounts. 5/“

. Previous ‘decisions of the General Counsel have estab-'“
lished that narrative criteria in State water. quality standards”
may be used . in imposing conditions in NPDES permits. ‘Thus,
Decision of the General Counsel No. 13, Issue 1, upholds C
imposition of numerical limits on the total residual chlorine
dlscharged based on State toxic water quallty standards
consisting of a general narrative and a median tolerance.
limit numerical -standard. .The decision: indicates that, the .

°f fact._"J o .o 'g ' "_ e 'm'?'

Further, the permlt s effluent limitations’ derlved;”_
from the State's narrative'criteria do not have to be ex=:"
pressed in quantitative terms.. See Decision. of the General:

no discharge of visible foam or floatlng seolids in other”

to that effectn;

.- LT

It follows from theseadec1$10ns that the Act would not-u;

bar the Administrator from’ issuing permits that include . _ ”:_7

L

LCS50 .or "lethal unit". effluent limitaztiors based on a narra- --

charge ‘' is. tOch, the Administrator would have a_duty to‘m
establish effluent limitations to assure conpllance with the
State's established crlterla._.See‘Dec151on:of‘the General .

all waters should be' free .from "materials,  including. radloﬁﬁ-

clides, in'concentrationsier.combinstions which ace ASRiT. .
or which produce undesirable” phvsiological responses in ":1

T ey Y S T -t o A -
walecrs auuulu uy IILL LLUm ;uuauuu»ba cuug&uusau&c L

-charges that "injure or are  toxic or produce adverse- phy— s it
slologlcal resoonses 1n humans, an’mals,,or plants.";- : o




".on the effluent in order to implement a ‘water quality .
“.criterion which is non-numerical, with compliance measured.
‘.through relatively new and uncertain techniques, contains

gram ~- the same vagueness/uncertalnty concerns raised in

‘Counsel No.’ l3, ‘Issue I1; Decision of the General Counsel
‘Na, 54, Issue IV, and Decision of the General Counsel No. 58,A

‘to compel analysis and identification of the individual con- -

of complicance is not an issue in the case of water quallty

‘water .quality. and determination of appropriate effluent

1s generally imprecise. . Where the toxicity criterion 1s..,.-“

.the effluent limitation. The permit process may provide
.a forum for translating the imprecise stendard into more :..
‘precise effluent limitations. .It is concluded .that effluent
" limitations reasonably de51gned to result in achievemernt of
‘the duly—adopted narratlve water quallty standard should be
--defen51ble. s . i S ,

'lthe measure of.compliance becomes judgmental. (Compare, o
" e.g.,.the Illinois standard considered in Decision of the,,'
.General Counsel No. 13,.1Issue I,. which 'defined toxicity as
~1/10 of -the_.48~hour TLM :for, native fish or.-essential -fish
" food organlsms, with thé more general_grohlbltlons modelled
gafter the recommendatlons quoted in footnote 4,.

‘certifiication of a less stringent limitation would not JE
.alter the Administrator's independent responsibility. Dec1510n :
"of the General Counsel No. 13, . Issue I, -
General Counsel No. 58, Issue I.J i

Issue I. 5/ 1In that case, the Administrator's choices would beﬁwff: B o

stituents "accounting for the toxicity or to impose a general
toxic limitation. Particularly since technical feasibility.

standards compllance, the latter response is reasonable.
It mlght be argued that 1mpos;tlon of a general control
too many uncertainties to form a part of a regulatory pro-t

connection with the Section 402(a)(l) discussion. However,~
the translation of effluent characteristics to receiving

limitations to assure compliance with water quallty standards

a State water guality standard, Section 301(b)(1)(C) requlres
that it be met. Although the standard is phrased in narra-
tive terms, its intent is clear, and there is an obvious
close relationship between the water guality criterion and-

Where thefwater quallty standard is completely narratzve,;

above. ..

S/ A State's 401 certificatlon, fallure to . certlfy,‘or_

and Decxszon of the



v

‘under the Clean Water Act.‘

. . . E .
Te - el . e .

» £ . : .. . .
It is cautioned that where EPA is operating the permit program’ "~ i
and the State standards are silent as to the measure of toxi- o B
city, the Administrator may be forced to determine acceptable .~ = -, 3
concentrations, thus issuing "interpretations"” of State law -
and regulations in an important area of emerging policies. 6/

Conclusion T e e

- There are over 12,000 suspected-toxic chemical compounds '~ .~
in commercial use. It is, if not impossible, at least enor-
mously expensive to identify'and establish appropriate pro-
hibitions or limitations on every substance . which, if dis= "
charged to the navigable waters, may in some concentratlon,Lu
szngly or in combination with other substances, lnjure or .be
“toxic to humans or aguatic biota. . Creative and at times
‘technology~forcing solutions are needed It is believed
that the efforts discussed in thls memcrandum can be supoorted

. ~‘... T -‘ L3 ’e

, AL the same tlme, ‘the lmperfectxons of these aporoaches
‘are clear. -Continuing work on identification and more pre-
cise definition of the acute and long—-term lethal and sub-
lethal effects of toxic constituents will be an important s
complement to. the blomonltorlng and general tox1c1ty llmlta-
_tion approach.‘ - : N .

6/ Of course, _he State may part1c1pate in the pernlt detev-ryr;
‘minations, and if the State objects to an EPA .interpretation . '
of its narrative toxicity standard,-the State'may suggest Soae
an effluent limitation or adoprt. 2 standard re:;eu:;ug tue"
State s preferences. - : L

Y S R
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: X7 .¢ © UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
L WASHINGTON. D.C. 20460
;ALmotﬁ
JAN 1 ¢ 1879 ,
OFFICE OF ENFORCEMENT
n-7¢ -1§
MEMORANDUM
TO: Regional Enforcement Division Directors
Director, NEIC
NPDES State Directors
FROM: Deputy Assistant Administrator for Water Enforcement (EN-335)

SUBJECT: Office of General Counsel (OGC) Memorandum

Attached is a copy of a legal opinion prepared by 0GC in response
to questions concerning the inclusion of compliance schedules in Second
Round and new permits. The Permits Division is including this document
in its Policy Book as 78-21-IV. If you have any questions or comments
about this opinion please contact Scott Slesinger (EN-336), 202-755-0750.

M z)l\‘7 - ' .
', A ; ! 4/, , .
— - I/ /%/\L/ (//{_/Z.,C/\_
Jeffrey 6. Miller

Attachment

cc: Regional Permits Branch Chiefs
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D:U';;u i/ 8 oOFFICE OF
GENERAL COUNSEL
MEMORANDUM
TO : Deputy Assistant Administrator for
Water Enforcement (EN-335)
O\ A 1

FROM : Associate General Counsel f}h/,

Water and Solid Waste Divigion 3k

SUBJECT: Request for a Legal Opinign &- Inclusion of Com-
pliance Schedules in Second Round Permits and

Newly Issued Permits =-- Yo\r/ Memo of November 2,
1978

QUESTION

You have asked a series of questions regarding the reguire-
ments of best practicable control technology currently available
("BPT") and water quality standards ("WQS") in permits issued
after July 1, 1977. Your first questions concerm reissuance of
a permit to a source which had already been subject to BPT re-
quirements in an expiring permit. If BPT or WQS have become more
stringent since issuance of the first permit and additional con-
struction would be necessary for the source to meet the changed
requirements, you ask whether the permit must require the source
to meet the new BPT or WQS requirements and, if so, whether the
permit may include a schedule for achieving the new requirements.
In addition you ask, in the case of a new permit, whether the
permit may ignore BPT and WQS requirements and place the source
on a direct schedule. to BAT/BCT. 1In both cases, you ask whether
a schedule of compliance, if allowable, may provide a time period
during which no construction is required, to allow the permit
writer and the discharger to determine what construction will be
required by BAT/BCT where those requirements cannot be clearly
determined when the permit is issued.



ANSWER

If a source, other than a publicly-owned treatment
works, has never received an NPDES permit setting forth
any applicable BPT and WQS based effluent limitatiomns, a
permit issued to such source must require immediate com-
pliance with the applicable requirements of BPT or WQS as
those requirements are in effect at the time the permit is
issued. If a non~-POTW source has achieved its first-round
effluent control requirements, & new or reissued permit to
that source should assure that the source will continue to
achieve those effluent reductions. In addition, revised
BPT and WQS must be applied to the source. Since the Act
provides no fixed schedule for compliance with these re-
quirements, EPA should adopt a reasonable scheme for at-
taining compliance expeditiously, consistent with orderly
application of the Act's 1984 requirements.

DISCUSSION

Section 301(b)(1)(A) of the Clean Water Act requires
all sources of pollutants, other thanm publicly-owned treat-
ment works, to achieve BPT by July 1, 1977, and Sectionm
301(b)(1)(C) requires all sources to comply with WQS by
that date. Sectionm 301(b)(2) establishes a second set of
more stringent technological requirements to be achieved
by non~POTW's by 1984 (or three years after the date the
requirements are established, up to 1987). Thus, the Act
establishes a two-phase structure for achieving specified
effluent limitationms.

The questions raised by your memorandum arise because
(1) some sources did not achieve compliance with the Phase I
requirements by July 1, 1977, and (2) in some instances
the definitions of BPT, or the requirements of WQS, have
been revised, and current levels of treatment, previously
in compliance with BPT or WQS, as defined in an NPDES per-
mit, are not adequate to meet the revised BPT or WQS. The

. o . - . .
~ - AAdwanaececar *ha [ R ~a - -t .- ) N T -~ Y mm» - -
A'- 2 - -- e w - u--ul‘b‘vbb’ L - - - - Ok d M a9 - W
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the second.



I

Congress made it clear, in Section 301(b)(1), that ini-
tial compliance with BPT and WQS was to be achieved by July 1,
1977. 1In the 1977 amendments to the Act Congress recognized
that some sources had not met those requirements, sometimes
for justifiable reasons. Nonetheless, it refused to waive or
extend the deadline for such sources. See H.R. 3199, 95th Cong.
lsz Sess., Section 13, eliminated in conference; see zalso,
Cong. Rec. S 13538, Aug. &4, 1977, explaining that the 1977
‘amendments do not extend the deadlines of Section 301 but-
allow the Administrator certain Section 309 enforcement op-
tions.

Since Congress expressly determined not to waive Phase I
compliance requirements or allow permits to extend the com-
pliance deadlines of Sectiom 301(b)(1l), EPA cannot claim im-
plied authority to do so. Instead, if a permit must be issued
or reissued to a8 source which has never achieved compliance
with applicable BPT or WQS requirements, the permit must re-
quire immediate compliance with those requirements as they are
currently in effect when the permit is issued, and if relief
is to be provided, Section 309(a)(5) orders must be employed.

II

A source which had complied with BPT before the deter-
mination of BPT changed is in a different position from the
source which never complied. This source has already achieved
the Act's Phase I requirement as administratively interpreted
and applied to it and is in a position to proceed with the
second phase, Therefore, it would be inappropriate to impose
an immediate requirement that revised BPT be achieved.

The requirement that BPT be achieved remains in the Act
even after the 1977 deadline has passed. Bowever, the Act
does not set a specific deadline for attaining revised BPT
requirements, and some reasonable scheme should be adopted
to ensure that such requirements be achieved as expeditiously
as practicable, consistent with orderly imposition of Phase II
(BAT and BCT) requirements. Thus, for example, if compliance
with revised BPT is a logical step towards attainment of BAT
or BCT limitations, such compliance could be included as a
reasonable interim element of the source's permit responsibili-
ties. Certainly any applicable BPT requirements would have to



be met not later than the date on which compliance with.BCT
and BAT is required. Bowever, where a compliance date prior
to that time would require construction or modification in
addition to previously defined BPT, and where that construc~
tion would not comstitute a logical step toward BAT, im-
posing the interim BPT requirement might well undermine the
Act's orderly progression from the 1977 to the 1984 require-
ments.

III

The issue of compliance dates for ongoing WQS compliance
is less clear. The Act establishes the end date for the first
stage of WQS compliance, but for subsequent levels of possibly
more stringent WQS, the Act defers to State planning determina-
tions. See Section 303(e)(3)(A), Section 303(e)(3)(F), Sec~-
tion 208(b){(2)(B), Section 208(e), and Sectionm 303(e)(3)(B).
1f a state has revised its WQS and established a schedule of
compliance at least as stringent as any federal requirement,
the NPDES permit would have to impose the state—established
limitation. However, if the State plans do not contain specific
‘compliance schedules, the EPA permit writer must establish the
source's Phase I1 WQS compliance schedule.

The Act supplies no express guidance as to what the EPA-
determined, post-1977 WQS compliance schedule should be. 1In
general, Congress intended compliance with the Act's require-
ments to occur at the earliest practicable time.* One option,
therefore, might be for EPA simply to establish the policy
that post-1977 compliance must be achieved by the earliest
practicable time. ‘

Alternatively, the Sectiom 301(b)(2) pattern is to re-
quire second round municipal compliance in 1983 and second
round industrial compliance in 1984. It is reasonable to

than" the statutory deadlines. See, e.g., Leg. Hist. .163. .1In
the 1977 amendments, Congress confirmed its interest inm securing
the earliest possible compliance. See Sectioms 309(a)(5) and
309(a)(6), added by the amendments.

* fThe Section 301 requirements are all to be mer ma la2tor




establish WQS compliance schedules in harmomy with the Act's
general regulatory structure. Thus, EPA may infer that the

Section 301(b)(2) dates should be applied to WQS, in the ab-
sence of any more stringent state schedules.

Which of these approaches (or what combination of them)
.is to be selected is a policy judgment. Since the Act does
not express compliance schedule requirements for post=-1977
WQS compliance, EPA may wish to supply guidance by regula-
tion. This would provide a reasonable, permanent method for
establishing WQS compliance schedules where none are avail-
able from the states.



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

N Z g . " WASHINGTON, D.C. 20460
= Ea

JAN 2R 380
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MENMORENDUM | n-80 3
TO: Recional Enforcement Division Directors

Regional Permits RBranch Chiefs
FROM: Acting Deputy Assistant Administrator

for Water Enforcement (EN-335)

SUBJECT: Incorporation of Pretreatment Program Development
Compliance Schedules Into POTW NPDES Permits

The Generazl Pretreatment Regulation (40 CFR Part 403)
reqguires “=that certain publicly owned treatment works (POTWs)
cevelop programs to ensure compliance with pretreatment discharge
standards by nondomestic sources discharging into the POTW. &A
necessary first step in developing these programs is the insertion
of 2 compliance schedule for program development in the POTW's
NPDES permit. The purpose of this memorandum is to re—-emphasize
. the importance of incorporating pretreatment compliance schedules

into 211 appropriaste permits at the earliest possible time. '

SxCRGROUND

is the intention of the Clean Water Act and the National
tment Strategy that the primary responsibility for enfor-
retreatment stindards be delegated to local POTWs. This is
ccomplished by EPA and NPDES States overseeing the develop-
ment of POTW pretreatment programs meeting the .reguirements of
the General Pretreaztment Regulation. Section 403.8(4) of that
reculation reguires that, -

If the POTW* does not hazve an zpproved Pretreztment Program
a2t the time the POTWs' existing Permit is reissued or .
mocéified, the reissved or modified Permit will contain the
cshortest reasonable compliance schedule, not to exceed three
yezrs or July 1, 1983, whichever is sooner, for the develop-
ment of the legal authority, procedures ané funding required
by paragrzph (f) of this section. Where the POTW is located
in an NPDZS State currently without avthority to require a
POTv Pretrezitment Program, the Permit shall incorporate a
.mocificztion or terminztion clauvse as provided for in
-section £03.10(8) and the compliznce schedule sheall be
incorporzted when the Permit is modified or reissued pursuant
to such clause.

As cefinec by section 403.8(a)



The insertion of these compliance schedules is a critical element
in launching the.development of many POTW pretreatment programs.

Compliance schedules zlso serve as a means for EPA and NPDES
tates to track program development.

Those POTWs reguired to develop a pretreatment program
have been identified by States and Regional offices. Preliminary
information on these POTWs was forwarded to Headguarters at the
start of 1978. Since that time, the Regions and -States should .
have developed a firmer list of exactly which POTWs will need
pretreatment programs. For those POTWs so identified, the
task of incorporating compliance schedules should be well underway.

CURRENT STATUS AND NECESSARY ACTIONS

Despite the importance of compliance schedules to program
development znd the need for their swift incorporation if
regulatory deadlines are to be met, there have been indications
that schedules have not been inserted in all appropriate permits.
While somé Regions and States have moved forward strongly in this
area, others have not. If the pretreatment program is to be
successful and the momentum for local program development that
has been generated is to be mazintained, it is essential that this
activity is given appropriate priority.

. In order to meet both the July 1, 1983 program approval
deadline and allow POTWs adeguate time for program development,
compliance schedules should be estzblished a2s soon as possible.
By inserting schedules in permits as they expire or are modified,
the disruption and waste of resources created by reopening
permits solely to incorporate pretreatment compliance schednles
will be avoided. Although it is desirable to aveoid opening
permits Jjust to insert pretreatment schedules, this step may
become necessary as the 1983 deadline approaches. As first round
permits expire in FY B0, the insertion of compliance schedules"
will be a priority activity in this £isczl year. Less than
complete attention to this activity will create a backlog with
,~u~_n;1al‘y cisastrous program conseguences.

T [ lal-
wnoer

n

tz2nd thzt the timelv insertion of compliance
scheou‘es has been made more difficult by the delay in approval

of Stzte pretreatment programs. However, in many cases, this
delay need not zffect the development of POTW compliance schedules.
The General Pretreatment Regulation and the National Pretreatment
Strategy make it clear that those States which currently have the
authority to reicsue, moéi‘v or reopen POTW permits to incornora;e

com pliance schecules inte expiring permzus or thcse belng modified
for some other reason. This shculd be the case with the majority -
of NPDZIS Stztes. Thcse Zew States which a2t this time lack the
necessary authority to incorporate compliance schedules



should continue to put modification clauses in permits. These
modification clauses should reguire that such permits be promptly
reissved or mocdified after State pretreatment program approval to
incorporate an approved POTW program or a compliance schedule for
the development of a2 pretreatment program. To alleviate future
delays, all Stetes should move quickly to receive State program
approvel.

The incorporation of compliance schedules into permits
should not be & major resource burden on either Regional offices
or States. Individual schedules should not vary a great deal
from the model provided in guidance material. A model compliance
schedule accompanied by & detailed explanation of how to develop
such a schedule was included in the November 289, 1978 memorandum
from the Deputy Assistant Administrator for Water Enforcement and
the Deputy Assistant Administrator for Water Programs Operations
which is attached for your assistance. This information was
expanded upon in the Pretreatment Guidance Document for NPDES
States that was distributed in February, 1979. Aadditional copies
of this Document are available from Beadguarters Permits Division.
If these models are followed, it should regquire a2 minimal amount
of resources to carry out this critical function. The investment
of resources in this effort now will yielé a long term resource
saving for EPA and States. Pretreatment programs developed as. 2
result of these compliznce ‘schecdules will shift most.program
responsibilities to POTWs.

CONCLUSION

To allow us to evaluate the progress of this program,
ané to0 help us zlan where we can best utilize our contract
éollars, we ask that you provide us with the following information
on compliance schedule activities: ' )

© Your current count of the number of POTWs or POTW
Authorities which are reguired to develop pretreat-
ment programs. :

o £ those POTWs or POTW 2zuthorities reguired to develop
programs, how many have pretreatment compliance schedules?
Bow many have modification clzuses? e e -

© Bow many POTWs or POTW Akuthorities, reguired to develop
Dretreatment programs, 6o not yet have either a2 compliance
schedule or 2 modificeation clause?

© Bow do yvecu plan to dezl with those POTWs or POTW
Authorities with neither a compliznce schedule nor a
modificeticn clause, in & manner that will &llcw thenm
sufficient time to develop & procram pPrior to the July
l, 1883 ceadline?



Fcr zuropeses 0f answering the first three questions, we have
gttecheé & fcrm that can be filled in for each State in your

Recicn. ©Because of the neecd to finzlize our contract planning
rrocess, we need this information as soon.as possible and would

like to heve it within four weeks of your receipt of this memorandum.

Plezse send the completed forms to Michael Kerner, Permits
Division, (EN-336), US EPA, 401 M Street SW, Washington, D.C.
20460. 1If you-have any gquestions on this or any other aspect of
the National Pretreatment Program you can call Michael Kerner at
(202) 755-0750 (F7TS).

By diligently pursuing this compliance schedule activity,

we should be able to prevent any further program slippage and
encourage the rapid and successful development of this important

pollution control program.
E;éivukiﬁizgg;;uJZ@ZL- )

Leonard aA. Miller:

tttazacnments



ATTACEMENT 2

STZTE OF

Number of POTWs or POTW
Autherities recuiring
Pretreatment Programs*

Number of POTws or POTW
Authorities with Pretreatment
compliznce schedules.

Number of POTws or POTW
Auvthorities with modification
clauses

umber oi POTwWs without
complizance schedules or
modifiication clauses.

POTW Zuthorities responsible
reguireé to develop only one
o &li th
the inciv

£
<
D
-

o
r

r
€

more than one POTW will be
treatment procram appliceble

reir facilities. Therefore, in those situstions
ricéuel POTWs should not be counted separztely.

.



(€D STy
] 0‘“ ’é},\_

Ay,

1) ,
O pgenct

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON, D.C. 20460
4@ mo“ﬁc}

JUN 2 1982 _ OFFICE OF

1 R WATER

MEMORANDUM

SUBJECT: Policy for the Second Round Issuance of NPDES
Industrial Permits

TO: Regional Administrators o

FRCM: Frederic A. Eidsness, JE.
Assistant Administratdr

The final "second round” policy for re-issuing NPDES indus-
trial permits is attached. The policy reflects Regional comments
in response to previous drafts sent to you and discussions with
the Water Management Division Directors. This policy applies
only to EPA-issued permits, although States may choose to adopt
the principles outlined. I am sending the policy to both the
NPDES and non-NPDES States under separate cover to solicit their
comments and advice on the applicability of the policy to their
programs. In addition to the priorities set here for reissuance
of NPDES industrial permits, the issuance of new source or new
discharge permits remains the highest priority to assure no
undue delay in the construction or modification of such sources.

This policy reflects the Administrator's conviction that,
to the. extent possible, permit requirements should be based
either on promulgated national wastewater treatment standards
or requirements necessary to achieve the designated water uses
specified in water quality standards. It also reflects the
principles that permit effluent limitations should be developed
using good scientific information and that, to the extent
practicable, permits of a lasting value should be developed.
Such permits assure protection of the environment while estab-
lishing wastewater treatment requirements that will not be
subject to freguent change.

The policy establishes five priorities for permit issuance
and describes the basis for assigning permit priorities and
developing limitations. " Based on this policy, Regions are to
develop and submit by June 30, 1982, a list of priority permits -
which the Region expects to issue before the end of FY 1983,

The initial list is to be submitted to Headquarters and should



contain key information such as the facility name, owner/operator,
location, receiving water (STORET Reach Number), the issuance
priority category (see attachment to the policy), pollutants of
concern, and the anticipated schedule of issuance. Headquarters
will use this information to report to the Congress and others on
EPA's plans for and status of the permit program -- what our
priorities are and where our resources are goind. Regional
performance against established plans will be assessed as part of
the Office of Water's guidance/evaluation process.

Regions should also work cooperatively with the NPDES States
to develop similar priority permit information on permits to be
issued by the States. This is important to assuring a truly
national effort and can be done as a part of routine cooperative
program planning.processes, such as the development of 106 plans.
In this way we can determine how EPA can most usefully assist the
States in their permitting efforts. Establishing State priority
permit-lists will also serve to assist in determining the most
appropriate State~issued permits to be reviewed by the Region.

EPA headquarters will be providing guidance and assistance
to help carry out this policy. Questions concerning the policy
should be directed to Bruce Barrett, Director, Office of Water
Enforcement and Permits (FTS/Area Code 202-755-0440).

Attachment
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Policy for the Second Round Issuance of National

Pollutant Discharge Elimination System (NPDES)

Permits for Industrial Sources

STATEMENT OF POLICY

EPA-issued industrial NPDES permits will be issued according to
the following priorities. (A detailed explanation of the

policy is contained in the attachment to the "Implementation™
section of this policy.) First priority shall be given to
facilities discharging to waters where use impairment problems
have been identified and where there is adequate information to
develop either a water quality-based permit or, in the exceptional
case detailed in the attachment, a BAT/BCT permit relying on best
professional judgment. The second priority is to permit facilities
for which applicable BAT effluent limitations guidelines have
been promulgated. The third priority covers facilities suspected
of contributing to the impairment of a designated water use but
where insufficient information exists to confirm the extent of
the use impairment. . The fourth priority addresses facilities for
which effluent limitations guidelines are not scheduled for
promulgation and the existing permit limitations do not reflect
sufficient treatment. The lowest priority is extension or
reissuance of permits to facilities for which effluent limita-
tions guidelines are not scheduled and the existing permit
requires sufficient treatment. In all permitting actions, EPA
will work cooperatively with States and permittees and adhere to
procedures established by applicable statutes and regulations.
This policy also establishes a mechanism for developing priority
permit lists with the first list due by June 30, 1982 (see "Other
Considerations™ in the Attachment).

EXPTRATION DATE

This policy will remain in effect until Sepﬁember,30, 1983.

June 2, 1982



BACKGROUND

EPA and authorized States issue NPDES permits for periods not
to exceed five years., Permit limits are based either on the
application of available technology or on the protection of
water quality, whichever is more stringent. The Clean Water
Act (CWA) establishes two levels of technology standards and
deadlines for industrial compliance: best practicable control
technology currently available (BPT) by July 1, 1977 and best
available techneology economically achievable/best conventional
technology (BAT/BCT) by July 1, 1984.

The majority of the "first round®" permits, reflecting BPT or more
stringent water guality-based limitations, were issued between
1974 and 1976. Most of these were based on technology using
"best professional judgment®” (BPJ) because effluent guidelines
were unavailable (relying on section 402(a)(l) of the Cwa). 1In
1978, as these permits began to expire, EPA instituted a policy
of reissuing short-term (2 to 3 year) permits in order to await
promulgation of BAT/BCT effluent guidelines. Most of these
‘'short-term permits have now expired. Thus there are now more
than 35,000 expired permits. PFor the most part, these expired
permits continue in effect under the federal Admlnlstratlve
Procedure Act or similar State statutes.

In the past, EPA and many States focused almost exclusively on
the technology-based effluent limitations approach. - while EPA
will continue this technology—-based apptoach using BAT/BCT
effluent limitations guidelines, EPA will also look beyond
technology~based requirements and issue permits based on scien-
tifically determined requirements for assuring environmental
protection. The development of requirements based on protection
of water quality has often been hampered by lack of data. This
policy makes clear that the burden of data collection is shared
by EPA, the State, and the discharger. Further, the implementa-
tion of this policy should assure the most effective use of
resources by carefully scheduling permit activities, waiting

for national treatment standards where practicable, making
better use of existing data, and initiating cooperative efforts
with States and permittees.

Thic apprcach is supporied by inltliatives that will strengthen
both technology-based and water quality-based effluent limitations.
It will produce permits of lasting value that are not subject to
frequent change. EPA is moving ahead to promulgate national ,
effluent limitations guidelines on a schedule which will provide
guidelines for 24 primary industry categories before the end of
FY 1983. Promulgated effluent limitations guidelines, in
ccnjunction with their develupment documents, expert'assistance,
and permit writer training, will assure the application of goc
science and produce well founded permit limitations. Ind1v1dual
permit limitations developed in this way will significantly
reduce conflicts and avoid protracted appeals.

June 2, 1982
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A sound technical and legal basis for permit limits is also
provided by State water qguality standards. All States have
standards for each designated water use which include both
numeric criteria for specific pollutants and general conditions.
Expanding the scope of these standards and 1mprov1ng their
scientific basis is a continuing process which is-now being given
additional attention by EPA, the States, and throughout the
scientific community. EPA is encouraging States to review and
revise their standards to reflect site-specific factors. The
technological basis for implementing these standards using Total
Maximum Daily Load/Wasteload Allocations is being significantly
advanced. These factors and site-specific biological and chemical
analysis will provide the needed scientific basis for water
quality-based effluent limitations in permits.

APPLICATION

This policy applies only to EPA-issued industrial NPDES permits
although States may choose to adopt the principles outlined.

IMPLEMENTATION

This policy is implemented by establishing permit issuance
priorities and developing priority permit lists and schedules.
This approach is designed to assure the best use of available
resources and produce results where they are most needed. The
details of this approach are explained in the attachment.
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Permitting Priorities

Second ﬁound Industriaka altting Policy ‘ Attachmeni
(EPA-Idsued P . Only) :

Diecussion/Implementation

First Priority

Issue permits to
facilities where water
use impairment problems
have been identified

Second Priority

Issue permlits based on
promulgated BAT guldelines
vwhere BAT guidelines '
are scheduled

e g e G G —— — — — T —— — — — — — — — — — — — — — — — — —— — — — — — — — —— — — —
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States, with EPA aasistance, identify water bodies where it 18 known that the water use
is impalred or other major water quality problems exist. This may be based on factors
such as drinking water supply contamination, exceedences of applicable water quality
standards, and bloaccumulation of toxic pollutants. In coordination with the State, the

. avallable scientific information should be reviewed to identify significant contributors

o

=]

and determine whether there is adequate sclentific information to develop water quality-
based limits for chose dischargers. ¢

For those dischargers identified as contributing to a use impairment or other major water
quality problem, and for which there are sufficlent information and data, permit limits
should be developed based on section 303(d) total maximum daily load/wasteload alloc-
tions (TMDL/WLA’s) and relevant portions of section 208 plans. Where sufficient data
exist, EPA may develop water quality-based 1limits 1in the absence of 303(d) TMDL/WLA’s,
using sclientifically acceptable methods, including the use of biloassays. However, such
effluent limlts are subject to public, administrative, and judicial review as part of

the permlt process and any other permittees contributing to the water quality problem
will have an opportunity to participate after notice of proposed effluent limits. All
water quality-based permits with expiration dates beyond July 1, 1984, also must meet

the statutory definition of BAT and BCT. :
In those exceptional cases where major water quality problems are identified but thece
is insufficient information to develop limitations based on water quality, and effluent
guldelines will not be.available 1a the near term, the permit should be based on good
sclentific information with the limitse reflecting BAT/BCT. 1In making determinations of
BAT/BCT, the permlt writer will rely on best professional judgment. Such permits will
be issued with five year terms. More stringent limits required by nat'lonal technology-
based guidelines issued during the term of the permit will be included in subsequent
permits. In addition, the organic chemicals and plastics/synthetics industry categories-
will likely present a number of cases which, because of the identified use impairment or
other major water quality problems, justify the use of this approach. EPA headquarters
will provide assistance to permit writers through teams of industry experts for these
industrial categories. '

o Where BAT effluent guidelines have been promulgated, permits will be issued reflecting

guidelines and any other necessary BAT/BCT or water-quality based limits. If BAT guide-
lines are scheduled but have not been promulgated and no major water quality problems are

involved, the first round BPT permit should be extended under the Administrative Procedure

Act (APA) while waiting for BAT guildelines.

June 2, 1982
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Permitting Pi:iorities

Second Round Industrial Permitting Pollicy Attachment
(EPA-Issued Permita Only)

Page 2

Discuasion[Implementation

Third Prioriiy

Issue permlts to
facilities where
water use impalrment
problems are suspected

Fourth Priority

Issue permits where
upgrading is needed and
BAT guidelines are not
scheduled

Fifth Priority )
Issue permits for all
others as the last
priority \

l
I
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o For those dischargers suspected of contributing to major water use impairment or other
major water quality problems, but where insufficient confirming data exist, a specific
short-term program of data collectlon should be initiated. The data collection program
should include requirements for blomonitoring, chemical analysis, or fleld surveys
necessary to obtain information to determine the magnitude and extent of the water use
impairment. In setting up the data collection program, particular attention should be
paid to potential contamination of public drinking water supplies. EPA lieadquarters
will provide further guidance on both the procedural mechanisms for implementing this
data collection program as well as substantive guidance on the type of biomonitoring
or chemlcal analysis requirements that could be used to collect data.

o If sufficient information is obtained that shows the discharger is contributing to water
use impairment problems, a new five year permit or modificatlon of existing permit limits
should be developed as appropriate.

o Where no further BAT guidelines development is planned and the first round permit does
not reflect sufficient treatment to comply with BAT/BCT, subsequently promulgated BPT
guldelines or water quality standards, upgrade the permits limits and/or other necessary
conditions and issue a five-year permit. Limits on conventional pollutants reflecting
BCT may be developed using the BCT methodology when 1t becomes avallable, and limfts on
priority pollutaants reflecting BAT should be developed using BPJ. Normally, significant
discharges of priority pollutaats are not expected where BAT guidelines are not
scheduled for development. :

o0 Where no further guldelines development 1s planned but the first round permit requires
sufficlent treatment (1.e., would meet what are likely to be considered BAT/BCT limits and
no water qualicty problems are suspected), the exlsting permit may be extended under APA
provisions or reissued only as the last priority.

L T —— —— — — i —— ———— — — — —— —— — ——— —— — — — — — —— — —" S——
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Second Round Permittm Policy . Attachment
(EPA-Isgued Permlts Only)

Page 3

Other Considerations

L.

2.

3.

Priority Permits

General Permits

Compliance Deadline

~uge impalirment or other major water quality problems. The 305(b) reports and 303(d)

.which are expected to be issued before October 1, 1983 consistent with the priorities

EPA Reglonal Offices will identify facilities which are probable contributors to water

priority segments will be considered in identifying these priority facilities.
Using this and other information, the Reglonal OFffices will develop a 1listing of permits

established by this policy. The listing will include permit issuance schedules which
will provide a reasonable estimate of expected issuance. The initial Tist of priority
permits and schedules are to be transmitted to Headquarters by June 30, 1982, This list
should be updated periodically to reflect current plans and priorities. Encouraging
States to establish similar priority lists is also essential to the national program.

In addition to the poiants described above, we are encouraging the use of general permits
to cover many facilities with the same or substantially similar types of operations and
the same types of wastestream discharges. This should help significantly 1n reducing

the backlog of expired NPDES permits. The Office of Water will analyze the opportunities
for general permits for industry categories, including some pri@ary industry categories,
where the facilities’ operatlons and discharges are very similar. Multl-State coverage
will also be considered. We will keep you informed of progress in this area. In the
meantime, permitting authorities should consider 1ssuing general permits in their own
jurisdictions where appropriate.

All permits extending past July 1, 1984 must contain final limitations that are deemed
equivalent to BAT/BCT regardless of whether the limits are based on wa'ter quality,
effluent guidelines, or BPJ.

June 2, 1982
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LJNITED STATES ENVIRONMENTAL PROTECTION AGENCY
' WASHINGTON, D.C. 20460

OFFICE OF
WATER

JAN 16 1334

MEMORANDUM

SUBJECT: Continuance of NPDES General Permits Under the APA
. ; ‘ _zf
FROM: " Bruce R. Barrett, Dfregtor-Zé;L N

Office of Water Enforcement and Permits (EN-335)"

TO: Regional Water Management Division Dlrectors
Regional Counsels

We have received a number of inguiries as to whether

"continuation of expired general permits is allowed under the

. Administrative Procedure Act (APA) and the NPDES regulations..

3 recent Office of General Counsel (OGC) opinion (attached)
dicates that such continuance is legally permissible. However,
ere are important reasons for EPA not to rely on APA continu-

ance except in extreme cases where permit reissuance is delayed

for unexpected or unavoidable reasons. This memorandum addresses
the general permit reissuance process in light of OGC's recent
review of the contlnuance issue.

SUMMARY

NPDES general permits may be continued under the APA
.where the Agency has failed to reissue the permit prior to
expiration. Although continuance is legally permissible,
permits should be continued only as a last resort and contlnuance
should be avoided by timely reissuance of general permits
wherever possible.

Because of. the geographic scope of general permits and. the
number of facilities covered, continuance could raise Questions
as to whether EPA has adequately considered long-term cumulative
environmental impacts, exacerbate the permit issuance backlog,
and create new issues or workload problems associated with new
facility permits since new facilities cannot be covered by a
~ontinued permit. Continuance is generally avoidable given

lecuate planning. Where continuance is unavoidable, it should
. for the shortest possible time., Upon determining.that a
general permit will not be reissued prior to expiration, the
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Regional Water Management Division Director should inform the
Permits Division Director and provide a specific schedule for
completing reissuance.

IMPLEMENTATION

The following requirements govern the contlnuance of
gene*al permits: :

o. Only those facilities authorized to discharge under’
the expiring general permit are covered by the
continued permit. !

© -Where the notification requirements of a general
permit provide permit coverage prior to the actuzl
commencement of operations at a site (e.g., mobile
seafood processors and oil and gas drilling vessels)
facilities providing such notice prior to expiration
are covered by the continued permit.

© At least six months prior to the expiration date.of a
general permit, the Regional Water Management Division-
Director should submit a draft general permit and a-
scheoule for permit issuance or reissuance to the

* Permits Division Director. 1If a draft general permit

" is not ready at that time, an explanatlon of the reasons
for delay and a schedule for permit development and
reissuance, should be submitted instead. The Permits
Division Director will expedite permit issuance and
reissuance processes at headquarters as much as possible
and will inform upper management in the Office of
Wwater of any significant delays.

\

DISCUSSION

2s with individual NPDES permits, it may become necessary
to administratively continue az general NPDES permit when, re-
issuance of the permit or issuance of a2 new permit is impessible
pefore permit-eipiration. - The APa allows for continuance of a
federal license or permlt when 2 permlttee has made a2 timely
and complete applicaticn for a new permit. Until OGC's recent
-review of the issue, OWEP had acvised the Regional Offices
that general permits could not be continued under the APA
because the NPDES regulations do not reguire applications for
ceneral permits. OWEP reqguested that CGC review and provide a
written opinion on this issue since a number of parties had
guestioned our legal position. On November 17, 1983, OGC informed
OWZP that general permits can legally be continued under the
APA. :
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There are a number of strong policy and program reasons to
' sure timely reissuance rather than relying on APA continuance.
‘\y general permits cover several dozens or even hundreds of
cividual facilities. The large number of facilities covered
and the broad geographic coverage tend to focus industry and
public attention on Agency inaction when the permit is allowed
to expire, especially in the early stages of implementation of
the general permit program,

Many general permits are controversial at the time of =
initial permit issuance. Similar controversies can be antici-.
pated durzng reissuance. EPA canngt allow the publie¢ to
perceive that we are avoiding these issues through administrative
continuance of expired permits. For example, cumulative en-
vironmental impact assessments hinge on the number and volume
of discharges. Information gathered during the term of the
original permit may justify new permit limitztions, terms and
conditions at the time of reissuance. For marine dischargers,
cdeterminations pursuant to §403(g) of the Clean Water Act are
usually dependent on the estimates of the number of facilities
that will discharge during the term of the permit. Delay in
upcating these determinations raises guestions about potential
environmental impacts and the efficacy of permit conditions..
Similar issues arise where there have been new standards or
~“fluent limitation guidelines promulgated during the course

the permit or changes in the CWA or applicable reguirements
Wcer other applicable statutes (e.g., Coastal Zone Managemenh
Act, -ndangered Species Act).

Finzlly, a major goal of the general permit program is to
reduce the Agency's NPDES permit issuance backleg. Allowing
general permits to expire aggravates the backlog problems. 1In
addition, new dischargers would not be covered until EPA re-
;ssued the gene*al permit. Since these facilities would be
liable for discharge without a permit, they would likely request
an individual permit and be required t& submit a full ‘application
and do appropriate testing. This creates a permit issuance
workload demand that would be avoided by timely reissuance of
the general permit, as well as putting burdens on permit appli-
cants that weoculd be .removed by reissuance of the general permit. .

Given the drawbacks and problems, administrative continuance
£ general permits should be the exception rather than the rule.
adeguate planning and timely permit preparation will allow us
o avoid the necessity to use administrative continuance except
S a stop gap, short term measure. The Office of Water Enforce-
ent and Permits will work with the Regions to avoid continuance
erever possible.

rl moer ) o

‘W coisurn T. Cherney, OGC

Arttachment
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

SN WASHINGTON, D.C. 20460
JUN . 6 1878
THE ADMINISTRATOR
N-7% - %
MEMORANDUM
TO + Assistant Administrator for Enforcement (EN-329)

Deputy Assistant Administrator for
Water Enforcement (EN-335)

Regional Administrators

Regional Counsels '

Regional Enforcement Directors

SUBJECT: Ex Parte Contacts in NPDES Adjudicatory Hearing
Decisions

This memorandum sets forth limitations on contacts among
those EPA employees who are involved in preparing and issuing
initial and final NPDES decisions of the Regional Administrator
or the Administrator, and other Agency staff and persons out-
side EPA. Effective immediately, these regquirements apply to
all EPA employees involved in NPDES proceedings.

Several courts have now held that the hearing required
by Section 402(a) of the Clean Water Act must be "on the re-
cord," triggering the formal adjudication reguirements of the
Administrative Procedure Act. Seacoast Anti-Pollution League
v. Costle, No. 77-1284 (lst Cir. Feb. 15, 1978); United States
Steel Corp. v. Train, 556 F.2d 822 (7th Cir. 1977); Marathon
0il Co. v. EPA, 564 F.2d 1253 (9th Cir. 1977). Among these
requirements is that embodied in the Government in the Sunshine
Act, Pub. L. 94-409, 90 Stat. 1241 (Sept. 13, 1976), prohibiting
EPA decision-makers in formal APA hearings from engaging in ex
parte discussions of the merits with "interested persons out-
side the agency.” 5 U.S.C. §557(d). The APA also requires that
no one involved in "investigative or prosecuting functions" may
"participate or advise in the decision, recommended decision,
or agency review . . .." 5 U.S.C. §554(4).

4



It is not clear that Agency enforcement staff involved
in NPDES adjudicatory hearings are performing "investigative
or prosecuting functions." However, EPA should adopt a
policy that not only complies with the law, but avoids even
the appearance of unfairness. Accordingly, I am setting out
the following requirements.

When these Reguirements Apply

‘Consistent with the Sunshine Act, all the requirements
in this memorandum are applicable from the date public notice
of an evidentiary hearing is published under 40 C.F.R. §125.
36(c)(4), until the date of final Agency action on the permit
application.

Reguirements Applicable to Regional Administrators and their
Assistants

Regional Administrators and staff members selected to
assist them in writing an NPDES decision will refrain from ex
parte discussions of the merits of the proceeding with any in-
terested person outside the Agency. They should also refrain
from any such discussions with the Assistant Administrator for
Enforcement or his staff, and the Regional Enforcement Director
and his staff.

The term "interested person outside the agency" appears
in the Sunshine Act, and refers generally to anyone who has a
stake in the outcome of the proceedings greater than a member
of the general public. -The term includes, for instance, all
parties to the hearing and their competitors, public officials
"(including elected representatives such as mayors, Senators,
and Congressmen), environmental and other interest groups, and
companies, organizations or associations with some special in-
terest in the issues (for example, the Chamber of Commerce or
industry trade associations).

The Water Quality Division of the Office of General Counsel
has been assigned to be available to assist me, the Deputy Ad-
ministrator, or any judicial officer in preparing final de-
cisions 1in NPDES proceedings. Accordingly, the Regional Admin-
istrator and his staff, and Regional enforcement staff, may not
discuss the merlts of the case with. an attorney in that Division.



However, to avoid total isolation of the Regional Administra-
tor and his staff from assistance, one or two attorneys in the
Water Quality Division will be designated by the Associate
General Counsel for Water to serve as Special Counsel to ad-
vise them in preparing decisions. Such attorneys may not ad-
vise me or my staff in NPDES decisions. Currently, Barry
Malter (FPTS 755-0760) and Wancy Othmer (FTS 755-0433) are
serving in that capacity.

Administrator and his Staff

The Administrator (and the Deputy Administrator, when she
is Acting Administrator for the purpose of making a final de-
cision on an NPDES appeal), and any judicial officer assigned
to assist us in preparing an NPDES decision, will, like Regional
Administrators, refrain from ex parte discussions of the merits
of the proceeding with all “"interested persons outside the Agency,"
and Enforcement staff. We will, where necessary, call upon other
Agency personnel, including the General Counsel and her staff,
excluding any attorneys designated as Special Counsel to assist
Regional Administrators.

Procedures in case of Departure from these Requirements

Occasionally these reguirements may be abrogated through
inadvertence. Or, if -a Congressman or Senator regquests a
br‘ef;ng on a pending matter (see 5 U.S.C. §557(d)(2)), dis-
cussions otherwise proscr‘bed by this memorandum may be unavoid-
able. 1In any case where such a discussion occurs, the substance
of the discussion must be promptly reduced to w:Ltlng, ‘and a
copy served upon all parties to the proceeding.

I have asked the Assistant Administrator for Enforcement
and the General Counsel to review applicable NPDES regulations
to see to what extent lncorporatlo of these procedures would be
appropriate.

éﬂ Douglas M. Costle
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MEMORANDUM

SUBJECT: NPDES Evidentiary Hearing Management Program
TO: Regional Enforcement Division Directors

FROM: R. Sarah Compton
Deputy Assistant Administrator
for Water Enforcement (EN-335)

On March 7, 1979, responsibility for managing the NPDES
evidentiary (formerly adjudicatory) hearing program was trans-
ferred from the Enforcement Division to the Permits Divisieon.
With the evidentiary hearing program the Permits Division gained

responsibility for:
o developing "a strategy for resolving evidentiary hearings

o providing guidance on grantlng and denying evidentiary
- hearings

%*
o providing specific case support z/
o maintainiﬁg an evidentiary hearing tracking system
© processing proposed stipulations settling evidentiary

hearings

Until now, no written procedures for carrying out these
activities have been directed to the Regions. Discussion
of these procedures is outlined in the following paragraphs. .

However, before discussing hearing program policy, I
wish to emphasize the importance of processing pending cases
as expeditiously as possible, It is essential that you

*/ Legal case support was reestablished on September 10, 1980,
as an Enforcement Division responsibility.
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aggressively resolve the existing backlog of cases so that
permittees will complete, at the earliest possible date, all
measures necessary to achieve BPT. The backlog must be eliminated
in anticipation of another series of hearing reguests which we
expect as second round permits are issued., Pending hearings, and
the issues which they have raised, will not necessarily become
moot upon the filing of a hearing reguest for review of second
round BCT or BAT permits. We should push for attaining BPT and
then be prepared to handle the second round of hearing regquests

as they are filed.

Strategy for Resolving Evidentiary Hearings

Several attempts have been made to develop a strategy for
resolving pending evidentiary hearings. BHowever, with permits
expiring and emphasic being placed on enforcement case resolution,
developing this strategy for resolution of evidentiary hearings
was never completed., However, we are still considering the
following actions for resolving the large number of upcoming
hearing reguests:

-

1. Narrow the scope of, or aeny as many unfounded requests
as can be justified. Guidance for granting and denying
evidentiary hearings is now being prepared by Robin
Conrad in the Permits Division. The initial draft
guidance document is expected shortly.

2. ;Categorize the issues raised, code these issues and
incorporate these codes into the Evidentiary Bearing
Tracking System. Automation of these issues (through
use of codes) could allow us to keep a running tally of
issues and allow categorizing such issues and ultimately
aid in providing uniform response to reguests and
uniform resolution to issues adjudicated.

3. After categorizing and summarizing the issues, a
centralized evidentiary hearing team, made up of
technical and legal staff (and economists), could
be established to address these common issues.

Specific Case Support

Even though management of Lhe evVidentliary hearing progran
was transferred to the Permits Division, specific legal case

support has been reestablished as a responsibility of the Legal
Branch, Water Enforcement Division.

- Evidentiary Hearing System Report (formerly "Adjudicatory" Hearing
System Report)

Recently we have discussed improvements to the computerized
Evidentiary Bearing System Report (EHSR), which has not been
updated since June 1978; and we are considering three approaches
to providing a current hearing status:
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© Use the present system and format and periodically
update the report.

© Eliminate data elements of little benefit and

replace them with more useful ones before updating
the report. '

© Develop a completely new tracking system that is
more efficient .and flexible.

Several aspects of the Headguarters NPDES evidentiary
hearing program, as well as regional hearing programs, will
have to be considered before a decision is made on which route to
follow. In the meantime, we still would like to track evidentiary
hearings. In the summer of 1978, Bridget Crawford of the Industrial
Permits Branch requested (by phone) the number of pending hearings
in each region, their SIC codes, and related issues. From this
information, she developed a status report on all pending NPDES
evidentiary hearings. Once again we want to request this type of
information to enable the "Crawford" report to be updated. For
your convenience, attached is a questionnaire that, when completed
by your office, covers all areas necessary for updating the
report. .

Stipulations Review Procedures

Even though the final Consolidated Regulations are silent on
Deputy Assistant Administrator (DAA) approval of stipulations
settling NPDES evidentiary hearings, the review and approval of
stipulations for major dischargers only will continue at Headguar-
ters. This review procedure is a continuation of existing policy
except that stipulations for minor dischargers no longer require
Headguarters' approval., Stipulations will continue to be signed
by the Chief, Industrial Permits Branch (until we reorganize).
Since settling evidentiary hearings for majors is of primary
‘concern, it is important that the review and approval of stipula-
tions to such hearings be well managed. Also, we anticipate- an
increasing flow of stipulations for Headguarters approval because
of the many new hearing regquests that are expected in the coming
months. We do not anticipate any delays in Headguarters.

Stipulations submitted for Headquarters approval will
still be examined for their legal and technical accuracy and
ability to meet certain compliance standards. This review
process has proven to be an effective method of screening ,
stipulations for possible errors due to oversights, lack of
coordination, and misjudgment. Generally, once Headgquarters has
received a stipulation package, the proposed stipulation can be
reviewed and returned to the Region within fifteen working
days. However, in certain cases additional time is needed.



So that stipulations can be reviewed and returned to the
Regions with minimal delay, these procedures should be followed:

1. Forward the proposed stipulation package to:

Bridget C. Crawford (EN-336)

Evidentiary Hearing Clerk

Permits Division, Industrial Permits Branch
Environmental Protection Agency

401 M Street, S.W.

Washington, D. C. 20460

2. The stipulation package should contain:

a. A cover memorandum to the Chief, Industrial
Permits Branch that explains the proposed
changes to the permit, reasons for those
changes, and includes the name and phone
number of the regional contact who is familiar
with the stipulation.

b. A copy of the permit (and the revised permit
if part of the stipulation).

¢. The original copy of the proposed stipulation
signed by appropriate regional officials.

d.-A copy of the evidentiaiy hearing request.

e. Any background data that would have bearing on
the review and approval of the stipulation.

If all reviewers concur with the proposed stipulation, it is
returned to the Chief, Industrial Permits Branch, for final
review and signature and then returned to the Region for further
processing. In cases where an issue is raised with regard to
provisions of a stipulation, the Beadguarter's staff member
raising the issue will telephone the appropriate regional contact
and attempt a verbal resolution. If agreement cannot be reached,
the Industrial Permits Branch Chief will review the issues in
guestion and determine whether the stipulation should be returned
to the Region for revision., If this determination is made, the
Regional Enforcement Division Director will be requested to
resubmit the stipulation to Beadgquarters with suggested changes.
However, if the stipulation is resubmitted to Headquarters
without suggested changes, and still does not meet with the
approval of the Industrial Permits Branch Chief, a review by the
Deputy Assistant Administrator for Water Enforcement will be
requested. If the DAA for Water Enforcement concurs with the

will be returned to the Region unsigned and accompanied by a
formal nonapproval memorandum.



I hope that this memorandum will provide sufficient guidance
for getting stipulations processed in an organized and timely
manner. As the program moves ahead, you will receive further
guidance or information on managing the evidentiary hearing
process, revising the Evidentiary Hearing Tracking System,
how specific case support will be provided, the grounds for
granting and denying evidentiary hearing reguests, the development
of policy for resolving hearings, and training with regard to
evidentiary and non-adversary panal hearing procedures.

Please provide us with your comments. Call me (FTS 755-0440)

or Bill Jordan, Chief Industrial Permits Branch (FTS 426-7010) if
there are any questions.

Attachment
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
.qmgc“; WASHINGTON, D.C. 20460
OFFICE OF ENFORCEMENT
MEMORANDUM

DEC 281975 -

Subject: Regional Guidance
Emergency Action on Water Supply Hazards

From: Deputy Assistant Administrator for Water
Enforcement (EN-335)
Deputy Assistant Administrator for Water
Supply (WH-550)

.To: See Below

A draft guidance memorandum on the above subject
was sent to you on May 17, 1976, for your review and
comments. All the comments that you submitted have
been reviewed and evaluated in the preparation of the
attached final version of the Guidance Memorandum.
You may now use this guidance in exercising the
authority granted by section 1431 of the Public

Health Service Act, as amended by the Safe Drinking
Water Act.

At this time, we wish to emphasize that these
Emergency Powers should be used "to deal promptly and
effectively with emergency situations which jeopardize
the health of persons” and only as a last resort when
all other remedies available to EPA have been exhausted.

This mem

um should be filed as Water Supply
Guidance No.

2% unjer the heading "Emergency Powers."

G./Miller Vlctor
Addressees:

Regional Administrators

Regional Counsel

Regional Enforcement Directors .

Regional Water Program Directors

Regional Surveillance & Analysis Directors
Regional Water Supply Chiefs

Attachment
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The whole point of water vending machines is to sell water so that
condition (c) is not met. Most 'machines treat the water in some way
so condition (a) is not met.

If any one of (a) (b) or (c) is not met the public water system is covered
by the regulations.

Conclusion

Water vending machines which either treat water in some way or sell
water are covered by the NIPDWR as a non-community, public water

supply. -

I-5
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REGIONAL GUIDANCE

EMERGENCY ACTION ON WATER SUPPLY HAZARDS

Section 1431 of the Public Health Service Act,
as amended by the Safe Drinking Water Act, provides
that the Administrator may take emergency action to
protect public health when he receives information
that a contaminant which is present in or is 1likely
to enter a public water system may present an imminent
and substantial endangerment to health. The text of
section 1431 and the accompanying explanation in the
House Report (B.R. No. 93-1185) are attached as Tab A.

Evaluation of a given situation to which section
1431 might apply must include the following considerations:

A. Who may take emergency action. A
decision to act under section 1431 must be made by
the Administrator. To date there has been no delegation
of this authority. :

-B. Discretionary nature of section 1431.
Action under section 1431 1s discretionary. The
statute provides that the Administrator "may" take
action. Upon evaluation of the available information,
the Administrator may determine that the evidence of
an imminent hazard is inadeguate or that the problem
should be dealt with by State or local government or
under EPA authority provided elsewhere in the Act.
Emergency authority under this section is not to be
used in cases where the risk is speculative in nature,
or trifling in degree.

c. Purpose of 1431 action. Any section
1431 action should be directed towarad:

1. Preventing an impending hazardous
condition from materializing,

2. Reducing or eliminating a hazardous
situation once it has arisen, and

3. Providing an alternate safe water
supply source.
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D. Effect of State and local action.
Action can be taken under section 1431 only if the
Administrator has information indicating that appropriate
State and local authorities have not acted to protect
the public health. Moreover, to the extent considered
‘practical in light of the urgency of the situation,
the Administrator must consult with State and local
authorities to confirm the information indicating
that there is an imminent hazard and to determine
what action the State and local governments are
taking or will take. This requirement implements
legislative intent expressed in House Report 93-1185
to "direct the Administrator to refrain from precipitous
preemption of effective State or local emergency
abatement efforts." Section 1431 is not meant to be
a vehicle for dealing with problems which can be
handled effectively by State and local governments in
a timely fashion.

E. Other SDWA reguirements do not limit
1431 action. Action under section 1431 can be taken
without regard to regquirements of the primary drinking
water regulations or State underground injection
control programs. Thus, action can be taken to deal
with a contaminant not covered by the primary 'drinking
water regulations or to act against an underground
injection control program. Orders may be issued and
enforced and -suits may be brought notwithstanding the
existence of any exemption, variance, permit, license,
regulation, order or other requirement. During the
initial stages of implementation of the emergency
powers authorized under section 1431, appropriate .
actions will have to be taken on a case-by-case
basis. Bowever, as experience is accumulated and
certain problems are found to recur in a geographical
area or on a nationwide basis, it would be best to
deal with such similar cases on a Regional or national
basis by modifying the natzonal requirements (such as
revision of MCT.e) instczd of the repeated use of
emergency powers under section 1431. -
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F. Standard of imminent endangerment to
health. The Administrator has been given broad dis-
cretion to determine whether a hazard is "imminent."
Because of the paramount importance given to the
objective of protecton of the public health, implementation
.0f this authority must occur early enough to prevent
the potential hazard from materializing or becoming
- worse. "Imminence" thus means that the Administrator
is required to have proof of a substantial danger to
health, but he is not regquired to have uncontroverted
proof that injury will in fact occur. The risk of
‘harm must be "imminent," not the harm itself. Thus,
for example, the Administrator may invoke this section
to prevent an imminent introduction of contaminants
into drinking water even though the adverse health
effects will be experienced by the users of the
_system only after a long period of latency. The
Administritor may consider the time it may take to
prepare orders, to commence and complete litigation,
and to implement and enforce administrative or judicial
orders to protect the public health. Thus, the
hazard may also be "imminent” even if the contaminants .
will not enter the water supply for several days, if
time is needed to implement corrective action under
" section 1431.

G. Standard of substantial endangerment
to health. The Administrator also has been given
broad discretion to determine whether a-hazard is
"substantial." Certainly, the presence or potential
presence of any life threatening substances is a
"substantial" hazard, but a "substantial" hazard may
also include the presence or potential presence of
any substances c¢capable of causing adverse health
effects, such as carcinogens, as well as a substantial
statistical probability that disease will result from
the presence of contaminants in drinking waters.
Additiponally, a "substantial"” endangerment may also
exist when the danger is one of a lesser degree of
risk but a substantial number of people are involved.

H. Degree of proof regquired. As noted above,
the Administrator does not have to have uncontroverted
"proof" that persons will in fact be injured before taking
action under section 1431. Undue efforts to document
the available information or proof should be avoided,
particularly where the delay in obtaining such information
or proof could impair attempts to prevent or r2duce
the hazardous situation.
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I. Scope of remedial action. Once the
Administrator determines that action under section
1431 is needed, a broad range of options is available.
The statute provides that he may take such actions as
may be necessary to protect the health of persons who
are or may be users of the public water system invclved,
and that he may issue an order or bring a suit for
appropriate relief, including a restraining order or
a temporary or permanent injunction. An order or a
suit can be directed against an owner or operator of
a public water system, a Federal Government agency, a
State or local government unit, State or local officials,
owners or operators of underground injection wells,
area or point source polluters, or any other person
whose action or inaction regquires prompt regulation
to protect the public health.

J. No citizen suits under section 1431.
Section 1431 does not authorize suits by anyone other
than EPA. Citizens' civil actions are authorized by
section 1449 of the Public Health Service Act to
force compllance with drinking water requirements,
but se¢ction 1449 does not grant general authority for
suits in emergency situations.

K. Orientation towards sources of contaminants.
Any action under section 1431 should be oriented
toward the abatement of the source of contamination.
Such action may include amencdment of the terms of an
NPDES permit. Public water systems, where they are
not the source of contamination, should not be forced
to bear the burden of ameliorating an emergency
situation unless the danger is such that exposure
must be minimized immediately and it is not feasible
to abate the source of pollution within the available
time period.

L. Procedures for implementation of section 1431.
Implementation of eecticn 1431 shalli generally proceed
in the seguence outlined below:

: 1. The Régional Office documents the
problem. The degree of documentation necessary will
depend on the difficulty and urgency of the problem.
Section 1431 authorizes the Administrator to obtain
from any perscn relevant information necessary to
evaluate the source and the danger of a potentially
hazardous contaminant. If possible, the Region
should cooperate with State and local officials in
this effort. . Pending the acguisition and evaluation
of such information, the Regional Office should
promptly notify one person in Headquarters using the
following order of priority:
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a. DAA for Water Supply.
b. Associate DaA.

c. Director, State Programs
Division.

d. Chief, Drinking Water Regulations
Implementations Branch.

The Office of Water Supply will promptly notify the
DAA for Water Enforcement.

2. The Regional Office transmits the
information to the DAAs for Water Supply and Water
Enforcement for coordination of the risk assessment
and identification of possiblg remedial measures.

3. The Regional Office shall consult
with the State and local officials to confirm the
correctness of the information developed in Step 1.

4. The Regional Office determines
whether State and local officials are or are not .
taking appropriate action to protect the health of
persons.

5. - If it is deterrmined that State
and local off;c;als are not (or cannot) taking appropriate
action, the Regional Office and the Offices of Water
Supply and Enforcement shall prepare an action package
in accordance with EPA Order 1320.2 for the Administrator.
The degree of detail and amount of backup for the
Action Memorandum will vary with the degree of urgency
involved. When the hazard is due to area or point
source pollution, proposed actions should include
identification of the pollutlon sources and plans for
their abatement.

. 6. The Administrator determines the
action(s) to be ‘taken and transmits his decision to
the Reglonal Administrator by telephone or mail, as
appropriate.

7. The Regional Office implements
the action(s) of the Administrator. These guidelines
should be followed until sufficient case-by-case
experience is accumulated to allow their revisaon.
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TAB A

"Part D - Emergency Powers
.42 USC 300i.
"Sec, 1431, (a) Notwithstanding any other provision of this title,
the Administrator, upon receipt of information that a contaminant -
which is present in or is likely to enter a public water system may
present an imminent and substantial endangerment to the health of
persons, and that appropriate State and local authorities have not
acted to protect the health of such persons, may take éuch actions
as he may deem necessary in order to .protec;t the health ‘of such
persons. To the extent he determines it to be practicable in light
of such imminent endangerment, he shall cbnsult with the State
and local authorities in order to confirm the correctness of the
information on which action proposed to be taken under this sub-
section is based and to ascertain the action which such authorities
are or will be taking. The action which the Administrator may
take may include (but shall not be limited to) (1) issuing such
orders as may be necessary to protect the health of persons who
are or may be users of such system (including tra.vel.ers), and
(2) commencing a civil action for a;;propriate relief, inc'luding a

restraining order or permanent or temporary injunction.
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"(b) Any person who willfully violates or fails or refuses to
comply with any order issued by the Administrator under sub-
section (a) (1) may, in an action brought in the appropriate United
States district court to enforce such order be fined not more.
than $5, 000 for each day in which such violation occurs or failure
to comply continues."
House Report No. 93-1185, pages 35and 36 :
"Part D - General Provisions
Section 1431. Emefgency Powers
Section 1431 reflects the Committee's determination to confer com-
pletely adequate authority to deal promptly and effectively with
emergency situations which jéopardize the -hea.lth of persons.
The authority conferred by this section is intended to override any

limitations upon the Administrator’s authority found elsewhere in

the bill, Thus, the section authorizes the Administrator to issue such
orders as may be necessary (including reporting, monitoring, entry and
i:nspec_tion orders) to protect the health of persons, as well as to com-
mence civil actions for injunctive relief for the same purpose.

The authority to take emergency action is intended to be applicable '
not only to potex;tia.l hazards presented by contaminants which are
subject to primary drinking water regulations, but also to those pre-

sented by unregulated contaminants.
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The authority conferred hereby is intended to be broad enocugh to
permit the Administrator to issue orders to owners or operators of
public water systems, to State or local governmental units, to State
or local officials, owners or operators of underground injection wells,

“to area or point source polluters, and to any other person whose action
or inaction requires prompt regulation to protect the public health.
Such orders may be issued and enforced notwithstanding the existence
of any exemption, variance, permit, license, regulation, order or oth
requirement. Such orders may be issued to obtain relevant information
about impending or actual emergencies, to require the issuance of notic
so as to alert the public to a hazard, to prevent a hazardous condition
from materializing, to treat or reduce hazardous situations once they -—
have'arisen, or to provide alternative safe water supply sources in the
event any drinking water source w'hich is relied upon becomes hazard-
ous or unuseable,

Willful vioia.tion of the Administrator's order is made i:unishable
by a fine of up to $5,000 per day of violation.

In using the words ''that appropriate State or local authorities have
not acted to protect the health of persons,' the Committee intends to
direct the Administrator to refrain from precipitous preemption of
effective State or local emergency abatement efforts. However, if Stat:
or l;aca.l efforts are not forthcoming in timely fashion or are not effec-

ﬁve to prevent or treat the hazardous condition, this provision should
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not bar prompt enforcement by the Administrator.

In using the words "imminent and substantial endangerment to tk
health of persons, " the Committee intends that this broad administr iy
tive authority not be used when the system of regulatory authorities
provided elsewhere in the bill could be used adequately to protect the
public health. Nor is the emergency authority to be.used in cases wher
the risk of harm is remote in time, completely speculative in nature, o
de minimis in degree. However, as in the case of U.S.v. United States
Steel, Civ. Act. No. 71-1041 (N. D. Ala. 1971), under the Clean Air A
the Committee intends that this language be construed by the courts
and the Administrator so as to give paramount importance to the ob-
jective of’ protection of the public health. Administrative and judicial
implementation of this authority must occur early enocugh to prever,

- the potem:ia_l~ hazard from materializing. ‘This means that "imminencc"
muét be considered in light of the time it may take to prepare admin-
istrative ordérs or moving papers, to commence and complete litiga-
tion, and to permit issuance, notification, implementation, and enforce
ment of administrative or court orders to protect the public health.

Furthermore, while the risk of harm must be "immine:}t" for the
Administrator to act, the harm itself need not be. Thue, for cxzampie,
the Administrator may invoke this section ;when there is an imminent
likelihood of the introduction into drinking water of contaminants

that may cause health damage after a period of latency.

I-15
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Among those situations in which the endangerment may be regarde
as "substantial" are the following: (1) a substantial likelihood that
contaminants capable of causing adverse health effects will be ingested
by consumers if preventive action is not taken; (2) a substantial sta-
tistical probabilitfz that disease will result from the presence of con-
taminants in drinking water; or (3) the threat of substantial or seri-

ous harm‘(such as exposure to carcinogenic agents or other hazardous

contaminants). "



s

€0 § T4
\)‘\\ rﬁs\

2 A
g M 8 UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
"{% WASHINGTON, DC 20460
4¢ prote”
Nov l 7 f983 ENPORS:&:IECNETOCFOUNSEL
MEMORANDUM

SUBJECT: Safe Drinking Water Act Public Water System
Settlements - Interim Guidance

FROM: Courtney M. Price ; Ao
Assistant Administrator, Sgglce of
Enforcement and Compliance Monitoring

TO: 2ll Regional Administrators
All Regional Counsels

Introduction

Since 1979 EPA has referred 30 Safe Drinking Water Act (SDWA)
cases against public water suppliers to the Department of Justice.
Sixteen of these cases have been filed by Justice during 1983
alone. With this increase in litigation, three different settle-
ment patterns have developed among the three Regions referring SDWA
cases (see attached charts). This document establishes criteria ~
that will promote a coherent national enforcement policy governing
SDWA settlements in cases against public water suppliers. Proposed
Regional settlements not consistent with these criteria will not
be concurred in by this office and will not be recommended to the
Department of Justice.

Due to negotiations currently underway in a number of SDWA
cases, this guidance is being issued for immediate use in interim
form at this time. This guidance shall remain in effect until
further notice. Comments are invited on the policies set forth
herein.

The Office of Drinking Water has been consulted on this policy.

Injunctive or Administrative Relief

Except for extraordinary cases in which it is physically
impossible for a public water supplier to comply with a maximum
contaminant level (MCL) or other appropriate health standard, all
settlements must remove all health hazards or risks associated.
with the public water supplier's SDWA violations. Violations of
MCLs shall be abated as soon as possible, whether through the



provision of alternate water supplies, installation of treatment
equipment, or other means. If settlement in such circumstances is
not immediately available, Regional Administrators should issue an
administrative order under §1431 of the SDWA where warranted, or
seek a preliminary injunction ordering appropriate relief.

Monitoring, Reporting, and Notification Duties

Because public exposure to health risks is also increased by
a public water supplier's failure to comply with the SDWA regula-
tions governing monitoring, reporting, and public notification
duties, all settlements must require full compliance with SDWA
regulations governing monitoring, reporting, and public notification
duties. In cases in which the defendant has failed to monitor for
any contaminant during the most recent monitoring period, all
settlements should require appropriate monitoring to be conducted
within 30 days of the entry of the settlement with the court.

Civil Penalties

Civil penalties have two components: the recovery of
economic benefits accruing from noncompliance, and the imposition
of a penalty to deter further violations. All settlements should
recover the economic benefits that have accrued to the defendant
through his noncompliance. Proposed settlements which do not
recover economic benefits should explain why they do not. A
deterrence component must also be included in each settlement,
although its amount may vary according to the factors discussed
below. '

Calculations of benefits should include applicable amounts
saved through the avoidance of sampling,_mailing, public notice,
laboratory, and capital equipment costs.l Labor costs to conduct
sampling and other tests may be included at Regional discretion.
As a rule, inferred costs for volunteer labor for small public
water suppliers need not be included in the government's final
settlement offer, although costs for paid employees of larger
systems should be included in settlement. This distinction is
based on financial differences among defendants and their effect
on achieving settlements.

The deterrence component presents a more complex calculation,
The primary factors to consider in determining the Agency's final

1 Economic savings of capital costs may be calculated by the
imputation of finance costs. (The 1980 Civil Penalty Policy pro-
vides an example of a detailed method to estimate economic s2vings
enjoyed by deferral of capital expenditures.) In all SDWA cases
brought to date, econcmic savings to the violator for failures to
monitor, report, or notify have been slight. Very few cases have
required construction or equipment installation costs.



settlement offer are those enumerated in the Safe Drinking Water
Act itself -~ "the seriousness of the violation, the population at
risk, and other appropriate factors."” SDWA §1414(b), 42 U.S.C.
§300g-3. All settlements reached should specifically attempt to
deter the violator from further noncompliance, Deterrent penalty
amounts should reflect the severity of the defendant's violations.
Most serious are MCL violations associated with outbreaks of water-
borne illness among the defendant's consumers, followed in order
by MCL violations of bacterioclogical, nitrate, or turbidity limits,
other MCL violations, failures to notify the public or EPA of
violations, monitoring violations, and reporting violations. The
Region should also consider the willfulness or recalcitrance of

the defendant, its financial resources, the length of time over
which the violations have occurred, and the general deterrent

effect of the settlement on similarly situated violators in the
same area.

Unless there are extraordinary circumstances, no settlement
may include a deterrent component of less than $1,000, All settle-
ments shall include a deterrent component.

If a settlement that includes an appropriate civil penalty
cannot be achieved, the case should be litigated through trial.?2

Conclusion

Adherence to this settlement policy will affect certain
pending cases. Cases which a Region determines are significant
enough to refer merit application of the minimal settlement
requirements set forth above to promote effective enforcement
responses. The potential for adverse affects on human health by
violation of the SDWA compels rigorous enforcement of the Act to
achieve remedies for existing violations and to deter future
violations.

Attachment

cc: Rebecca Hanmer
F. Henry Habicht

2 see Memorandum dated September 7, 1982, titled "Case Referrals
for Civil Litigation" from Acting Enforcement Counsel to Regional
Counsels: "[R]leferrals to Headquarters and DOJ for the purpose of
~applying pressure on a party to settle should not be made unless
the Regional office is willing to carry the case through a suit.”

W

W
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SAFE DRINKING WATER ACT CASES
CIVIL ENFORCEMENT DIVISION

REGION III
Name of Defendant/ Date Status Penalty/
Facility Location Filed Special Relief.
Cherry Tree Bor Muni, 4/7/83 active -
Cherry Tree, Pa.
Monument Water Assn., 2/3/83 active -
Centre County, Pa. '
Orviston VWater Assn., 2/21/83 active -
Orviston, Pa.
Oval-Oriole Water, 4/25/83 CDh $500
Lycoming County, Pa.
Perkiomen Valley Pre- 9/30/83 CD $8,000 &
servation Society, lodged broad injunc-
Green Lane, Pa. tive relief
$100 &
Salemville Water Assn., 9/29/80 CD required to
Bedford County, Pa. discontinue
: use of surface
water source
Tenney, Wm. B., et al. 6/23/80 Trial $25,000
Hamden Twp., Pa. concluded
West Carroll, Twp. of 4/7/83 active -
West Carroll Tw., Pa.
Whiskey Run Water, 8/16/83 active -
Farrandsville, Pa,

v



SAFE DRINKING WATER ACT CASES
CIVIL ENFORCEMENT DIVISION

REGION VIII

Name of Defendant/ Date Status Penalty/
Facility Location Filed Special Relief
Avelino Gutierrez,d/b/a
A & K Trailer Court, 3/22/83 CD 1lodged $1,000
Rock Springs, Wy.
' $1,000 & re-
Alcova Acres Invest, 8/13/82 CD guired to pro-
Alcova, Wy. vide bottled
water until
PWS complies
Alpine Water and Sewer 9/6/83 active -
District, Alpine, Wy.
Alta Commun Pipeline, 3/22/83 CD $1,000
Alta, Wy. lodged
Grover Domestic Water 8/15/83 active -
Works, Grover, Wy.
' - $0 - required
Happy Valley Pipel., 8/13/82 CD to install
Afton, Wy. $2,000
chlorinator
McGuire Trailer Ct., 3/22/83 active -
Rock Springs, Wy.
North Alton Pipeline, 8/13/82 Default Penalty
Afton, Wy. J'ment guestion still
open :
Osmond Pipeline Co., 3/22/83 active =
Afton, Wy.
Rainbow Pipeline Co., 10/14/80 CD $0 - Judge
Afton, Wy. rejected
penalty in CD
Rio Vista Homesites, 10/14/80 Default $0 - system
Green River, Wy. J 'ment turned over to

new supplier




SAFE DRINKING WATER ACT CASES
CIVIL ENFORCEMENT DIVISION

[Q\]

[E%Y

REGION X
Name of Defendant/ Date Status Penalty/
Facility Location Filed Special Relief
Court placed
Alder Creek Water Co., 9/19/79 active company in
Portland, Or. receivership
. for 2 1/2 vyrs
Glen Villa Trl. Park, 11/12/82| CD $2,500
Glendale, Or.
London Water Coop, 1/25/83 active -
Cottage Grove, Or.
Midland Water Assn., 1/7/83 active -
Clatskanie, Or. :
Mitchell Water Assn., 11/12/82 active -
Bend, Or.
Mt. View Motel & Trail, 11/12/82|Default $6,800
Chemult, Or. ‘ J'ment
) ($50/day)
Neskowin Enterprises, 4/4/79 Summ. $26,400
Neskowin, Or. J'ment
Partney Mobile Home To DOJ: active -
Park 10/21/83
Pilot Rock, Or.
Tivoli Mghile II. Fa&ark, ii/12/82 CD $2,000
Junction City, Or. : : oo
Default
Westgate Mobile Home 5/9/83 J'ment $35,400
Park, : ($50/day)
Ontario, Or.
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Preface

The Safe Drinking Water Act of 1974 established a
national goal of safe drinking water for all Americans. To
carry out this mandate, the Environmental Protection Agency
(EPA) promulgated National Interim Primary Drinking Water
Regulations (NIPDWR) which establish permissible concentration
levels for contaminants commonly found in drinking water and
requiré water systems to monitor for and report on the presence
of these contaminants,

A great deal has been accomplished since 1977, the date
the NIPDWR went into effect. Available data indicate a steady
improvément in compliance with the regulations over the years.
More, however, remaiﬁs to be done. 1In 1982, water provided by
1.3% of the monitored systems persistently exceeded the allow-
able level of'microorganisms. Also in 1982, there were 40
documented outbreaks of waterborne disease causing 3,456
cases of illness. The problem is greatest among small systems
which tend to have a higher violation rate than large systems. .

The purpose of this Policy is to foster compliance with
the NIPDWR. It provides guidance to the States and Regions
respoﬁsible for implementing Public Water System Supervision
programs by suggesting priorities for selecting compliance
problems to address and outlihing the available actions for
bringing water systems into compliance. '

Some of the material incorporated here, for .example,

strategies for improving compliance by noncommunity and small



systems, has been published previously. The issuance of
this overall Public Water System Compliance Policy is intended

to signal the Agency's goal of achieving full compliance

with the NIPDWR by 1988.

Ny
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PUBLIC WATER SYSTEMS
COMPLIANCE POLICY

I. STATEMENT OF POLICY

The Environmental Protection Agency (EPA) and states
which have assumed primary enforcement responsibilities
(primacy states) will protect public health by ensuring
that all public water systems (PWS) are in compliance with
the National Interim Primary Drinking Water Regulations
(NIPDWR). While the Safe Drinking Water Act reguires that
all systems be in compliance by January 1, 1984 (1986 for
regionalized systems), the Agency realizes some systems will
not be in compliance by this date. Therefore, EPA's interim
goal is to eliminate all persistent violationsl by 1986,
to reduce to a minimum all violations of the microbiological
and turbidity maximum contaminant levels and monitoring and
feporting réquirements by PWS‘S and to put all noncomplying
systems on a formal compliance schedule. To achieve this
goal, compliance must improve substantially between now and
1986. By 1988, all PWS's should be in full compliance with
the NIPDWR.

Each state? is asked to undertake apéropriate*measures
including the development and implementation’of a PWS compliance
strategy to ensure annual compliance imProvements that will

meet the 1986 interim goal and the 1988 goal of full compliance.

1 In a fiscal year, 4 or more months in violation or more than
one gquarter in violation. )

2 Agent which assumes primary enforcement responsibility
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While EPA acknowledges that a few PWS's will always drop out of

compliance temporarily because of such factors as operator

turnover, variability of analytical results, equipment failures,

and human error, the Agency believes that a goal of full

compliance is valid given a small turnover of temporarily

noncompliant systems.

While implementing this Policy the following principles

will guide the Agency's efforts:

1.

Improved compliance with the NIPDWR will increase public
health protection.

The measurement of compliance with the NIPDWR, is the

best indicator the Agency has concerning how well the public
is protected from the traditional contaminants in drinking
water. Since the standards established by the NIPDWR are
based on protection of public health to the maximum extent.
feasible, compliance improvements will result in improved
protection of public health. This Policy will focus EPA

and state resources on those violations which represent

the greatest threats to health.
States have a primary responsibility for compliance.

When states assume responsibility to enforce the NIPDWR,

(2]

they also assume a primary role in achieving naticnail
compliance impfbvements. Though EPA has established

national compliance goals, the Agency recognizes that
there are differences among the states in implementing

the PWS program. ectablishing priorities, and creating
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enforcement strategies., However EPA believes that although
states may legitimately differ in their management styles
or in their perceptions concerning the degree of threat
to public health that a given violation represents,

state enforcement priorities should first address those
violations which present the greatest public health
threats. EPA also expects each state to negotiate yearly
compliance targets with EPA and to develop a strategy to
achieve agreed upén compliance improvements. EPA will
provide states programmatic and funding assistance to
ensure state enforcement efforts result in the agreed
upon compliance improvements.

EPA and states will cooperate to set reasonable
compliance targets.

EPA will assist state efforts to bring systems into compliance.

Each year, EPA will set national compliance targets based
upon the compliance rates in the Federal Reporting Data
System (FRDS). EPA regions will negotiate individual state
compliance targets with each State. EPA recognizes that
because states and EPA Regions begin with varying compliance
levels, complianceltargets may differ. However, EPA expects
annual compliance improvements in each state will serve

to meet the annual compliance targets.
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4. States will develop strategies to bring noncomplying

systems into compliance.

EPA will encourage each State to develop a strategy to
identify high priority violating systems and to
systematically bring each into compliance voluntarily
through corrective action, é negotiated compliance schedule
or through a formal enforcement action. States should
consider the following factors in establishing compliance
priorities: the type of violation, e.g., a maximum con-
taminant level or monitoring/reporting failure; the degree
of hazard, e.g., deviation from the standard or whether
the-violation represents an acute or chronic health risk;
the size of the population affected; the degree of system

recalcitrance; and the deterrent effect which enforcement

"actions will have on other potential violators. Each

strategy should ensure that all persistent violators are

in compliance or on a compliance schedule by 1986.

EPA and states will enforce against all noncomplying

systems.

EPA and the states will take approptiate enforcement action
against all noncomplying systems giving first priority to
systems whose violations threaten public health, recalcitrant
systems, and persistent violators. "EPA will cooperate

with states when enforcing against noncomplying systems

to ensure that the objectives of this policy are successfully

achieved



-5-

6. Each year EPA will review progress toward targets
and goals.
Each year Headquarters will review with each region the
progress toward the achievement of the compliance goal
and tﬁe development of state compliance strategies. EPA
will review each state strategy and compliance record £o
determine the need for further guidance, assistance, and
mid-course corrections to report progress to the Administrator
and to'Congress, to revise State tafgets for the next
year, and to take corrective action where State primacy

regquirements are not met.
11. BACKGROUND

The Sage Drinking.Water Act (P.L. 93-523) enacted on
December 16, 1974 give;AEPA the responsibility to establish
standards ensuring the safety of drinking water while encouraging
the states to accept primary enforcement responsibility for
implementing these programs. If a state does not elect to
assume primacy, EPA must implement a program in that state.
Presently 51 states and territories have assumed primary
enforcement responsibility for the drinking water program.

The water supply programs in Pennsylvania, Indiana, Wyoming,
South Dakota, Oregon, Dis;rict of Columbia, and on Indian

lands are implemented by EPA regional offices.

The states (and the EPA regions for non-primacy states)
have the primary respohsibilrty for ehsuring compliance by

public water systems. EPA regions provide overview and
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technical assistance to primacy states. EPA Headquarters has
national oversight responsibility for all programs under the

SDWA.

In 1975 EPA promulgated regulations (effective June 24,
1977) for five classes of contaminants including microbiological,
turbidity, organic, inorganic, and radionuclides. These regulat-
ions estabiished maximum contaminant levels; monitoring and
reporting reguirements, ana administratve procedures each public
water‘system must follow.. In 1979 additional standards were
promulgated for total trihalomethanes (TTHMs) and applied to

systems which diéinfect and serve 10,000 or more people

Each year States report compliance information to EPA.
EPA analyzes that data, reports national compliance trends,
and prévidés the Administration and Congress reports on

progress under the SDWA.

As EPA began analyzing the compliance rates of various
segments of the public water systems, it found that rates of
compliance varied depending upon system size, and type of
system (community vs. non-community). To address these
specific problems, EPA in 1979 issued a non-community strategy
which suggested that regions and staies establish followup
and enforcement priorities using such factors as the poéulation
at risk, the type of contaminant level exceeded, the source
of the water supply, the degree of treatment, and the type

of neon-community facility served (hospital, food establishment,

rest area, etc.).

XN

§)



-7

Continuing analysis of community compliance data revealed
that noncompliance was disproportinately concentrated in the
small and very small water systems (systems serving less
than 3,300 persons). In response to this data, the Office
of Drinking Water proposed a sﬁall systems strategy in June
1980 which suggested an approach through which étates could
rank enforcement actions. In fiscal years 1982 and 1983,
the Office of Water through national program guidance, en-
couraged states to use the state compliance strategy tecﬁnique
to rank foildwup and enforcement actions when addressing

instances of noncompliance.

Current compliance rates based upon an analysis of FRDS
data indicates that though compliance with the microbiological
and furbidity MCL and M/R requirements has improved each
fear, 30.1% and 16.3% of thé PﬁS's were not in compliance with
the microbiological and ;urbidify standards respectively. This
includes 9.8% and.ll.s% of the PWS's respectively classified as

persistent microbiological .and turbidity wviolators.

The Public Water System Program is a mature program
with many of the initial tasks such as developing an inventory,
informing PWS of NIPDWR reguirements, and delegation of
primary enforcement authority now completed.. As such, EPA
recognizes that many of the systems which remain ouf of
compliance are either recalcitrant or clearly lack the ability
to comply. To ensure that these systems.are targeted for

compliance regquires a systematic approach combining programmatic,
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financial, and enforcement actions. This Policy is designed to

further this systematic approach and ensure that the cooperation

which exists between states and EPA results in compliance

improvements.

III. IMPLEMENTATION

In order to ensure the success of this Policy, EPA suggeéts

that the States at a minimum address the following implementation

activities:

l.

Monitor Compliance Data

Monitoring of compliance data is essential to determine

the praéress of each state in improving compliance. Each

state should compile its compliance data dnd analyze it to
determine which classes of PWS's need improvement. EPA

will compile national compliance data for use in determining
future national compliance goals. Those goals will be éstablished
based upon discussions between EPA and the states as part of

the annual program planning cycle. Once national goals are set,

EPA will negotiate annual compliance targets with each state.
On an annual basis, commit to compliance targets.

National compliance objectives will be established annuallv.
Vearly objectives.will be contained in the Office of Water's
Accountability System. Regions will negotiate with each of
the primacy states appropriate state épecific objectives.
(Headquarters will negotiate with Regions that sgerate

the PWS program within the non-primacy states). Depending
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on state compliance levels, some states will be above the
national objectives and others will be below. Though
variability in individual state targets and goals is
expected, all agreements which are negotiated, should
incorporate compliance improvements, to the extent feasible,

over the previous year.

Develop state strategies.

One of the goals of this Policy is to encourage each State

to develop a compliance strategy which ranks compliance
violations and develop appropriate enforcement responses

to noncomplying systems. The initial step for a primacy
agency to take in developing a compliance plan is to list

and rank, on a priority basis, noncomplying systems. Develop-
ing a priority list réquires consideration of several factors
including: the type of violation; the degree of hazard; size
of the affected population; degree of recalcitrance; and

the the deterrent effect. (Attachment B gives guidance
concerning the establishment of priorities and developing a

decision making model.)
Take appropriate compliance enforcement actions.

After establishing a priority ranking, primacy agents should

-consider a number of possible enforcement responses including

taking emergency action; regquiring public notification;
providing informal notification (phone call, warning letter,

site visit); granting a variance or exemption and place on

a compliance schedule; issuing a notice of violation or
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administrative order; or ipitiating civil suit or criminal
action. EPA will cooperate with the states to ensure coordinated
financial and enforcement assistance. For example, systems |
may be referred to FmHA or other agencies for loans or
grants when financing is needed for system improvements.
EPA will also cooperate with the states to ensure that EPA

programmatic resources are used to improve PWS compliance.
5. Conduct Data Verification

Because the developm;nt of compliance objectives depends

upon the accurate measurement of compliance, EPA and the
states will institute a quality control program to ensure

that the compliance data refiects the actual water guality.

On a regular basis, the states and EPA will ensure the
integrity of compliance data through data audits. To support
this effort, EPA will provide training and guidance concerning

data verification and audit techniques.

IV. EFFECTIVE DATE

This policy is effective immediately. It will be reviewed
annually. The review will evaluate compliance objectives and
will incorporate any policy éhanges into the Office of Water's

Accountability System.



Attachment A

NATIONAL COMPLIANCE TRENDS

NUMBER OF COMMUNITY WATER SYSTEMS IN
VIOLATION AND TOTAL NUMBER OF VIOLATIONS

(FY82)
Number of Total
Systems with Violations Number of
Requirement Persistent? Intermittent Violations
Microbioiogical
MCL : 764 5,050 11,500
Monitoring 4,463 9,878 .67,000
Turbidity
MCL 153 249 1,000
Monitoring 1,137 390 7,500
Fluoridesi
MCL . ) 1,350 - 1,350
All Others
950
MCL B 950 -
8,817 15,567 89,300

lMonitoring is nearly 100 percent for inorganic, organic and
radionuclide contaminants,

2persistant violations reflect systems in violation more than
three months or more than one quarter. Any inorganic,
organic or radionuclide contamination is considered persistent.

AN



Requirement '
’
Microbiological
ML 11,0
M/R  30.1
TOTAL  36.7
Turbidity
EL— 6'6
M/R 11.8.
TUTAL  16.8
" lpersistent:

ZLQtermittent: In a fiscal year--less than or equal to
in violation

PERCENTAGE OF COMMUNITY WATER SYSTEMS IN VIOLATION

WITH THE MICROBIOLOGICAL AND TURBIDITY STANDARDS

National Total

FY 80 FY 81 FY 82

8.5

24.6

29.8

4.9

10.2

13.9

9.9

24.4

30.1

3.6

13.7

16.3

FY's 1980~1982

Persistent Violatorsl

FY 80 FY 81 FY 82
1.0 .9 1.3
12.4 8.3 7.6
14.3  10.0 9.8
2.8 1.8 1.4
6.8 5.3 10.2
9.5 7.0  11.6

Intermittent Violator?

In a fiscal year--more than 3 months or 1 quarter in violation

3 months or 1 guarter

FY 80 FY 8l FY 82
10.0 7.6 8.6
17.7  16.3 16.8
2.4 19.8 20.3

3.8 31 2.2
5.0 4.9 3.5
7.3 6.9 4.7

-—Z-



Attachment B

Guide to the Development of State Strategies

INTRODUCTION

State compliance strategies should ensure that all systems
which provide water comply with the National Interim Primary
Drinking Water Regulations .(NIPDWR) as mandated by the Safe
Drinking Water Act (SDWA). The approach outlined here should
result in an orderly process that improves compliance. This
document establishes both a procedure to develop enforcement
priorities and a strategy to achieve compliance by all public
water systems within each EPA Region and primacy State.

Strategy implementation will require close cooperation between
Federal, State and local governments, reflecting a common
commitment to improving drinking water gquality.

Priorities

Listing and ranking noncompliant systems is central to systematic
decision-making. This process should be continuous. As systems
come into compliance and removed from the priority listing of
violators, new ones may be added due  to changes in source water,
deterioration of equipment, or the guality of operation. This
ranking process will aid the ability of the primacy agency in
deciding when to act and what action to take.

DEVELOPING A STRATEGY

Each state will undoubtedly have a different approach to the
development of a Drinking Water Compliance Strategy. There
will be a number of common eléments, principal among them

the development of criteria which can be used to rank non-
complying systems on a priority basis. Such a listing and
ranking of noncomplying systems is central to systematic
decision-making and should be continuously updated with
systems which some into compliance being dropped and systems
going out of compliance being added. This 'ranking will provide
the primacy agency a priority list of systems with those which
are the most important to address listed first and those with
marginal problems last.

Criteria for Action

Developing a priority list of violators is a complex
determination requiring consideration of .several -factors,
including:

Type of violation - The primacy agent should clarify.
the type of violation, for example, microbiological
MCL vs. inorganic chemical MCL or monitoring
frequency vs. reporting.
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° Degree of hazard - Both the extent of the contamination
and the potential harm resulting from the non-
compliance should be considered, (e.g., immediate
illness vs. long term health effects; and the amount
by which an MCL is exceeded). Violations posing
minimal public health hazard could receive a lower
priority.

° Size of population affected - Greatest emphasis
should be placed on ensuring that medium and large
systems achieve compliance as they serve a larger
segment of the population and any health threat,
‘therefore affects a greater number of people.

° Degree of recalcitrance of the water supplier -
This is difficult to determine and will require
some subjective judgment on the part of the primacy
agency. Factors to consider include:

°° falsification of data, e.qg., willful incomplete
reporting or fabrication of data;

eo attitude of the water supplier, e.g9., generalizec
opposition to compliance with or indifference
to the law;

°° type, freguency and magnitude of violations
(persistent violations should receive higher
priority); - -

°° efforts, if any, by the water supplier to come
into compliance;

°0 response of the water supplier to informal
" compliance actions by the primacy agency:
and/or
° The deterrent effect that action to gain compliance

from a system, including enforcement action, may
- have on other potential violators.

The most critical factor in the above list is the degree of
hazard. The primacy agency should develop a ranking of
violations taking into account thez extent Of contamination
and potential harm resulting from the noncompliance.

Table A is an example of how these criteria can be factored
into 2 single list against which each violator may be rated.
Though Table A shows State regulation violations at the bottom
of the table they can be inserted elsewhere in the priority
listing. Many of these violations. such 25 noncompliance
with 5 State disinfection reguirement have legitimate public

health implications and could be assigned a higher priority.



-3- Table A

PRIORITY LISTING OF VIOLATIONS

EMERGENCY ACTIONS**
SERIQOUS VIOLATIONS
ACUTE RISKS

Microbiological HCL/chrob1ologlca1 Public
Notification Failure

Nitrate MCL/Nitrate Public Notification Failure
Turbidity MCL/Turbidity Public Notification Failure
Microbiological Monitoring/Reporting
Nitrate Monitoring/Reporting
Turbidity Monitoring/Reporting
. Radiological MCL*
Inorganic Chemical MCL*
Organic Chemical MCL*
Radiological Public Notification Failure*
inorganic Chemical Public Notificatiop Failure*

CHRONIC RISKS

Organic Chemical Public Notification Failure*
Radiological Monitoring/Reporting

Inorganic Chemical Monitoring/Reporting

Organic Chemical Monitoring/Reporting
Radiological MCL #

Inorganic Chemical MCL $+

Organic Chemical MCL #

Radiological Public Notification Failure #
Inorganic Chemical Public Notification Failure #
Organic Chemical Public Notification Failure #$

Public Notification for Failure to Monitor/Report

Variance or Exemption Public Notification Failure

[§X)
G



Table A cont'

LESS SERIOUS VIOLATIONS

Failure to Negotiate a Compliance Schedule

Failure to Complete an Engineering/Economic
Evaluation as Part of an Exemption Schedule

Fluoride MCL ¢

Failure to Meet Deadline Set as Part of an
Exemption Schedule +

Fluoride Exemption Schedule
Incorrect Analytical Methods

Laboratory Certification Violations

STATE REGULATION VIOLATIONS

Disinfection Requirement

No Certified Operator
FPacility/Operation Violations
Inadegquate Chlorinator Redundancy

Others

- 4

MCL LEVELS GREATER THAN THE EXEMPTION GUIDELINES
EXCLUDES FLUORIDES

LEVELS GREATER THAN MCL BUT LESS THAN EXEMPTION
GUIDELINES

It should be noted that there is EPA and State
jurisdiction over emergencies where a significant
health risk is posed even though no MCL violation
has occurred.
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It is important to note that in the list, the priority given

an MCL violation must take into account the amount by which

the MCL is exceeded. Minimal violations which present no
immediate adverse public health hazard would receive a lower
priority than greater, more hazardous violations. [See

Guidance for the Issuance of Variances and Exemptions, Section
III, (1979).) Section III of this Guidance sets forth levels _
of various contaminants which will not result in an unreasconable
risk to the public's health. A consistent enforcement scheme
would not allow MCL violations in excess of these levels.

Further, a repeated violation may receive higher priority than

a violation which just occurs once or twice. For example, on-
going failure or refusal to monitor/report would usually be

assigned higher priority than a single such violation. However,
this does not mean that a single violation should be a low priority.
A single microbiological MCL violation, for example, could have
very serious consequences and might therefore have a high priority.

Emergency Actions

A second important part of each compliance strategy should be an
action plan for addressing emergencies. These situations are
-generated when there is an imminent and substantial risk to the
public health. These actions may involve industries or individuals
that are contaminating the water source to the point that the
supplier cannot provide water that meets the standards, and there-
fore, the remedies set up in the Act for suppliers may be totally
inappropriate. Each compliance strategy should set out clearly

what will be done when emergency actions are reguired or anticipated.

Federal responses to emergencies which threaten drinking water are
governed by Section 1431 of the SDWA. This Section provides that
the Administrator may take whatever action is necessary to protect
the public health when information is received that a contaminant
which is present in or likely to enter a public water system may

" present an imminent and substantial endangerment to the health

of the public. State or local inaction is a preregquisite to EPA
emergency action. "Inaction" is interpeted to mean either that
State or local authorities have taken no action or that the Federal
action seeks additional relief. For an in-depth analysis of what
constitutes an emergency action and when such an.action should be
brought by EPA, see attachment C.

Note: ©Under the emergency action section of the SDWA, Federal
action may be taken in a primacy State either where State or
local authorities have taken no action or where the Federal
action seeks additional relief. Among the situations which

may require Federal intervention are where an emergency

involves more than one State, at the request of the State, or
where the emergency involves more than one State, at the request
of the State, or where the emergency is beyond the resources

of the State, e.g., Three Mile Island.
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Types of Federal action which may be taken under Section 1431
include, but are not limited to, issuance of administrative
orders, civil suits, and actions for injunctive relief. Willful
violations of, or failures to comply with, administrative orders
are subject to a fine of up to $5,000 per day.

In order to determine whether Federal emergency action is
appropriate:

1. First, determine whether an emergency exists. This
reguires examination of the type and degree of harm
posed to the public's health. In essence, there
must be an "imminent and substantial endangerment"”
to the health of the public. See attachment C for
an in-depth analysis of this requirement.

2. Next, examine any State or local action which . has
been taken to mitigate the situation. Where an
emergency exists and no State/local action has been
taken, use of §143]1 would be appropriate. Where
State/local action has been taken, §1431 may alsc
be used after their action has been carefully
analyzed by EPA. There is to be no "precipitous
preemption of effective state or local emergency
abatement efforts". House Committee or Interstate
and Foreign Commerce, H.R. Rep. No 93-1185, 93d
Cong., 24 Sess. 35 (1974). Section 1431 is inter-
preted to mean not that State/local action is
inadequate, but that additional avenues of public
health protection need to be pursued. Under this
interpretation, Federal and State/local action are
supplemental. Thus, duplication of effort is
eliminated, maximum allocation of resources is
achieved, and the health of the public is protected
to the maximum extent possible.

3. Finally, determinations should be made .as to the
- method of regaining compliance from the pollution
source or the offending system. EPA may take any
appropriate action to remedy the emergency.

Emergency actions should always be handled as expeditiously

as possible to mitigate/eliminate the public health risk. 1In
the event of a Federal emergency action EPA, as appropriate,
should work with the State to coordinate an appropriate response.
Acute serious violations should be handled either tc Gring the
eystem intc compliance and/or minimize the public health risk so
that the violation can be handled as a chronic serious violation
(where time is available to explore the possible remedies). This
latter category is extremely important in that many of these
violations may not be subject to rapid correction. Accordingly,
these violations will probably generate a work-locad associated
with exemptiens, variances, technical assistance., techniczal
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information hearings, and legal action and may be the pool from
which the recalcitrant systems can be identified.

It is also crucial that the serious chronic violations be given
ample timely ettention. A check-off system may be developed

so that this category of systems can be systematically moved

up the scale of compliance/enforcement actions. & specific

time frame that fits the local situation and available resources
should be developed and adhered to.

Routine Compliance Actions

The last category of violations that are essentially administrative
in nature, - should be addressed only after the other violations

have been addressed, except where resources allow for

simultaneous ‘actions on all violations. Additionally, legal

and/or judicial action should be reserved for this category

of system as a last alternmative except where there is the
possibility that the administrative violation may mask a

more serious violation.

Charting a Systematic Strategy

The flow chart (Table B) that follows outlines a systematic and
consistent process for using the priority ranking of violations
to evaluate noncompliance ané to bring a system into compliance.
It serves as a decision tree to aid the primacy agency manager
to determine where in the ranking each violator should fall.
For example, if a community public water system monitors and
reports a nitrate MCL violation, the primacy agency will
determine, based on the priority ranking of violations, that
such a violation is serious and presents a potential acute
health risk, the primacy agency should then act to mitigate

the health risk. .Such mitigation could take the form of
requiring public notification by the supplier and recommending
that the system supply bottled water meeting the drinking
water standards to all families with infants. The next step

is to evaluate what action is necessary to bring the system
into compliance. Where the system is cooperative and can
adequately demonstrate that immediate compliance is not
possible, the primacy agency should develop a long term
solution. The system should enter into a compliance schedule
with milestones for compliance. .
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ENFORCEMENT ACTION

Once a priority listing of violators and violations has been
created, the primacy agency should use the flow chart to aid
in deciding upon appropriate action. Responses may be selected
from a wide range of compliance and enforcement choices.
Enforcement under the SDWA is not restricted to legal action.
In the exercise of enforcement discretion, choices range from
a phone call to criminal prosecution. Several courses of
action can be pursued simultaneously. 1In some situations,
particularly with recalcitrant systems, it may be appropriate
to pursue legal action immediately. 1In others, a progression
of responses from informal notification through legal action
may be necessary. 1In still other circumstances, effective
allocation of rescurces and lack of seriousness of a violation
may permit enforcement action to be deferred.

Choosing among the various enforcement responses does not
require starting with the least formal action, for example,
informal notification, then proceeding through the other
options. Depending upon the facts and individual State or
Regional authorities, the initial enforcement response can be
chocsen at any appropriate level. However, in general, it is
appropriate that water suppliers be given an opportunity to
comply before taking more stringent action.

Opticns for Compliance and Enforcement

- ° Require Public Notification

As early as possible in dealing with a noncompliant public

water system, a primacy agency should require public notification
The SDWA requires public notification for all violations of

an MCL, failure to comply with an applicable testing procedure,
and when a variance or exemption is granted. Where EPA has
primary enforcement responsibility, public notice is also
required for failure to comply with applicable testing procedures
and monitoring requirements.

In analyzing the public notification provision of the SDWA,
the Congressional intent is very clear. Congress intended
that the primary vehicle for compliance would be the pressure
brought to bear by an .informed citizenry.

The primacy agency should document when a water supplier is
advised of the need for public notification. This is necessary
for future case support. Where a supplier is verbally notified
of a viclation, documentation of the request for public
notification can be by a file memorandum. The primacy agency
may devise a standard method to record the giving of oral
advice. Such a system would be helpful to the office giving
the advice and would ensure a consistent record of when a
supplier is informed of the need for public notification.

Where written notice of the need for public notification is

sent to a supplier, a copy should be kept for the file. .
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When public notification is required of a system, the supplier
should submit to the primacy agency proof that public notifica-
tion was done. Finally, where a system fails or refuses to
provide public notification, the primacy agency may give notice
to the public on behalf of the system. Agency experience is
that Regions and States have developed novel and inventive
ways of accomplishing this responsibility. Nothing in this
document should be interpreted to limit or prohibit such inno-
vation, consistent with the requirements of the SDWA.

® 1Informal Notification

Informal notification can take a number of forms. Methods for
notification include: a phone call, an on-site visit/survey, a
note attached to sample bottles; and/or a warning letters/form
letters. .

One of the simplist methods of informal notification is a

phone call reminding the purveyor that a violation has occurred
and that action is required on his part. Another method is to
schedule an on-site visit or a sanitary survey from a repre-
sentative of the primacy agency to inform the operator of the
problem and to ascertain whether the situation requires more
formal action. The advantage of this method is that it is

often guick and very effective, thereby eliminating the resource
commitment required for a more formal response. Another method,
attaching a note to sample bottles which are sent to system
operators with sampling requirements and instructions, has

also proven to be useful. Several States have institutionalized
this process by a system of postcards that are computer generated
and automatically sent to purveyors when monitoring and/or
‘reporting is reguired. Other innovative teclniques and methods
are encouraged.

Warning letters can take a variety of forms and may be used
for all types of -violations.2 1Initially, in these letters,
the opportunity to meet with the primacy agency and discuss
compliance may be available to the supplier. If the supplier
fails or refuses to take advantage of this opportunity within
a reasonable period of time, for example thirty days, other
steps should be considered. However, even after litigation
commences, settlement negotiations may continue.

4 The reader is referred to the EPA publication, "Handbook on
Public Notification - June 1977° (U.S. GPO: 1977-241-037/38)
for specific guidance on dctails Of public notirication.

2 por a more detailed discussion, see EPA document, “"Regulatory
Aspects of the Safe Drinking Water‘Act - Workgroup Report" -
dated November 1977. This document can be obtained from
EPA Regional and Beadquarters offices.
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These letters should also advise suppliers of the potential
penalties which could be imposed under the Act. Compliance
may be more easily obtained if attention is drawn to the
potential costs of continued noncompliance. Finally, these
letters should require a response from the water supplier
detailing any corrective action he has taken to achieve
compliance. Several types of letters may be sent:

° advising the water supplier of the violation and
the need for compliance;

° advising the water supplier to apply for a variance
or exemption, if eligible;

° ! ordering the water supplier to show cause why he
should not be subject to prosecution and penalties
for violation of the SDWA (these orders may be
issued by primacy States having the legal authority
to issue such orders); or,

° threatening legal action if efforts to comply are
: not immediately made.

The particular type of informal notification the primacy

agent uses should consider cost and effectiveness. For

example, a phone call can be very expensive when dealing

with a small water system which only has one operator who
usually is not at the facility. On-site visits could take

the better part of a day and may be resource intensive.

Perhaps the quickest and easiest method of informal notification
is the warning/form-letter.

° Variance and Exemption Activities

Primacy agents should evaluate systems which cannot comply due
to compelling factors or to the nature of the raw water source
and advised of their eligibility for a variance or exemptiocn.
Variances and exemptions were included in the Act to lessen
the immediate impact of the regulations by giving certain
public water systems an opportunity to extend the date for
compliance with MCL and treatment technique reguirements.

A public water system can request one or more variances when
the characteristics of the reasonably available raw water are
such that the system cannot meet the maximum contaminant levels
of the regulations despite the application of the best
technology treatment technigues or other means found by the
Administrator of EPA to be generally available (taking. cost
into consideration). Granting of a variance must not result
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in an unreasonable risk to health. Within one year of granting
a variance, the primacy agency must prescribe a compliance
schedule which will bring the systems into compliance as
expeditiously as practicable.

The primacy agent may grant an exemption if a public water
system cannot meet an MCL or specified treatment technique
requirement of the regulations due to compelling factors.
These factors include, but are not limited to: the high
cost of purchasing and constructing necessary egquipment or
facilities or a service community of a small number of
consumers with low per capita income. Where the cost of
treatment or other factors is excessive, an exemption from
the MCL's may be granted until January 1, 1984, or January 1,
1986 (if a systems has entered into an agreement to become
a part of a regional public water system). However, any
public water system regquesting an exemption must have been
in operation on the effective date of the particular MCL or
treatment technigque reguirement. A system which was not in
operation by the date may be eligible for an exemption only
if no reasonable alternative source of drinking water is
available to the new system.

A request for a variance or exemption can be made upon deter-
mining that one or more MCL's are exceeded. The request for

an exemption must be fully supported and documented in order

to demonstrate the compelling reasons for granting the exemption.
Application for either a variance or an exemption must demonstrate
that there will be no unreasonable risk to health if the

variance or exemption is issued.

Detailed information regarding the above provisions of the Act

is contained in the National Interim Primary Drinking Water
Regulations, the National Interim Primary Drinking Water
Regulations, Implementation Regulations and the document
entitled, "“Guidance for the Issuance of Variances and Exemptions"
- U.S. GPO: 1979.

° Hearings

In most cases, hearings are part of another enforcement/compliance
action, i.e., they are required as part of the administrative
prerequisites to the granting of a variance or exemption.
However, hearings should not be limited to these special
cases. Often, when a violation occurs and the supplier is
reluctant to give public notice and/or the public notice is
inadequate,’ a public hearing intended to gather technical
information can be useful in informing the affected customers
of the potential risks and appropriate costs. The hearing
brings together the primacy agency, the water supplier

and any interested users and allows technical discussions on

\



possible corrective actions which would achieve compliance.
Likewise, this extra step can be important in the preparation
of litigation if legal action ultimately becomes necessary.
It is critical that such hearings be held so that the

primacy agency develops appropriate case support.

° Notice of Violation by EPA -

EPA normally issues a formal notice of violation to a state
after the appropriate state official is informally advised
of the program deficiencies and has not taken timely action
to 'correct the noted deficiencies. EPA may issue a notice
of violation to a primacy State in two alternative instances.

First, EPA may issue a notice of violation where a primacy
State has committed an abuse of discretion in a substantial
number of cases by granting variances or exemptions or by
failing to prescribe a variance or exemption compliance
schedule. This notice identifies the problem system, gives
reasons for the abuse of discretion finding and, as appropriate,
proposes revocation of the variance or exemption or revision
of the compliance schedule. Additionally, the State should be
kept informed of the pending public administrative hearing on
the notice of viclation. Within 180 days of notice to the
State, the Administrator must either rescind the notice or
issue modifications to the variances or exemptions. These
modifications are to become effective 90 days after notice
thereof to the State, unless the State takes adegquate
corrective action within that time.

Secondly, primacy States and noncompliant public water systems
are subject to notices of violation for failure to comply with
any NIPDWR or with any compliance schedule issued as a condition
of a variance or exemption. EPA 1is to offer the State and
system advice and technical assistance, as appropriate. If,
within 30 days of notice of violation to the State of the non-
compliance, the system fails to comply or to initiate adequate
corrective action, public notice of the noncompliance should
be made by EPA. Within 15 days of this public notice, the
State must submit a report of the action taken to bring the
system into compliance and any reasons for the State's failure
to gain the system's compliance. Based on this report, the
Administrator is to determine whether the.State action is
adequate or whether the State has abused its discretion. It



is: an abuse of discretion where the State fails by the sixtieth
day from notice by EPA to implement procedures to bring the
system into compliance and to assure an alternative safe
drinking water source.

e Administrative Orders

A primacy State, with appropriate State authority, may issue
administrative orders mandating that an offending system
cease violation. Alternatively, the states may, if State law
allows issue binding compliance orders and assess civil
penalties.

° Civil suit

The Administrator may bring a civil action against a supplier
who is ‘in violation of the NIPDWR or of a variance or exemption.
Civil suit may be brought against a system in four alternate
instances. Pirst, in a non-primacy State, a civil suit by EPA
would be appropriate where a system had violated the NIPDWR,

a variance or exemption. Second, in either a primacy or a non-
primacy State, suit may be instituted upon the request of

either the chief executive officer of the State or the
appropriate State agency. Third, in a primacy State, a

civil action would be appropriate where a system is still in
violation sixty days after notice to the State by EPA and

the State has failed to submit to EPA a timely report of the
steps being taken to bring the system into compliance. Finally,
civil action may be brought against a system in a primacy State
where the State has committed an abuse of discretion in carrying
out its primary enforcement responsibility. There will be a per
se ‘abuse of discretion where there has been "any failure by a
State to implement by the sixtieth day [from notification by
EPA] adeguate procedures to bring a system into compliance by
the earliest feasible time ., . . " House Committee on Interstate
and Foreign Commerce, H.R. Rep. No. 93-1185, 9348 Cong. 24 Sess.
22 (1974). (H.R. Rep.). "Such a failure would constitute an
abuse of discretion whether it results from negligence, inatten-
tion, lack of adequate technical and enforcement personnel, or
from any other cause.” H.R. Rep. at 23. A State's fajilure to
carry out properly any follow-up or enforcement procedures
necessary to achieve timely compliance would also be an abuse of
discretion.

Civil actions seeking penalties pursuant to §1414(b) SDWA may
be brought by EPA where there has been willful violation of a
variance or exemption, or a NIPDWR by 5 syscem.
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The degree of seriousness of the violation of the NIPDWR
should be taken into account in making the decision whether
or not to bring a civil suit.

° Criminal Action

A criminal action may be brought where a system has willfully
failed to satisfy the public notification regquirements.

Criminal actions may also be brought against a system for
failure or refusal to comply with the recordkeeping, monitoring,
or reporting regquirements of the SDWA.

° Defer Enforcement Action

Effective allocation of enforcement resources and lack of
seriousness of a violation may dictate that the primacy
agency exercise its enforcement discretion in deciding to
defer action. ' '

REMEDIES AND PENALTIES

This section of the guidance presents the judicially imposed
remedies which may be sought and the types of remedies which may
be reguired in negotiating settlements. It is important that
enforcement actions seek both expeditious compliance and adequate
penalties. The penalties and remedies sought under this

guidance neither substitute for injuctive relief or other non-
duplicative remedies.

The current financial ability of the water supplier to achieve
immediate compliance or, within a reasonable time, to progress
toward compliance as expeditiously as practicable should be
determined. This is a practical concern to be taken into

account along with the other health risk factors--provided '
the existing noncompliance does not pose a significant threat

to consumers. Factors to consider in analyzing a system's
financial situation include:

° type and cost of treatment presently used,
e.g., addition of a chemical to the water vs.
devising of a construction or funding schedule;

° cost of relief sought;

° the community's ability to pay increased
utility bills;

° possibility of regionalization or centralized
management and associated costs; and/or

possibility of use of other water sources.

(o
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While State law may authorize penalties other than those
discussed in this document, this policy provides guidelines for
the selection and application of both SDWA penalties and any
additional primacy States penalties. The penalty policy is
intended to provide a strong economic incentive for rapid
compliance. 1In essence, the purpose of penalties is to deter
violations and encourage compliance. Violators must recognize
that penalties are not violation fees. Payment of penalties

by a system does not give any right or privilege to continue

to operate in vidlation of the law or to slow down compliance.

The statutory bases for penalties under the SDWA include:

° 31414(b) which imposes a $5,000 per day civil
penalty for willful violation of a national primary
drinking water regulation, a variance or exemption;

° §1414(c) which imposes up to a $5,000 criminal fine
for willful violation of the public notification
provisions; and

° §1445(c) which prohibits any violations of the
inspection-reporting regquirements and imposes up to
a $5,000 per day criminal fine.

The minimum penalty may be determined on the basis of the factors
set forth below., The penalty so determined may be lower than

the statutory maximum. Where the penalty sum is higher, this
figure may be used in settlement negotiations or in litigation,
but the statutory maximum is all that may be requested by the
State/EPA or imposed by the court.

Penalty factors:

° the sum appropriate to redress the harm or risk of
harm to public health;

° . the sum appropriate to remove the economic benefit
gained or to be gained from delayed compliance;

° the sum appropriate as a penalty for the viclator's
recalcitrance, defiance of or indifference to
reguirements of the law; and

° the sum =2ppropriate to recover unusual or extraordznary
enforcement costs thrust upon the public,,
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In calculating these factors it should be kept in mind that
civil penalties under §1414(b) of the SDWA and criminal fines
under §1445(c) of the SDWA are assessed on a daily basis. We
recognize that State penalty amounts may differ from these
penalties. Therefore, the sum arrived at as an appropriate
penalty under these two Sections must be keyed to this per
day assessment. Section 1414(c) of the SDWA does not reqguire
consideration of daily penalty amounts.

° Harm or Risk of Harm:

The extent to which a violation harms or poses a risk of harm
to the public health the primacy agent should be carefully
considered by the primacy agency in setting the appropriate
penalty, e.g., a serious microbiological MCL violation vs. a
minimal turbidity violation. Of course, all violations
create some risk of harm and it may be difficult in some
cases to precisely quantify this risk or harm. The penalty
amount attributable to such harm or risk will have to be
determined on the facts and circumstances of each case,

° Economic 