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INTRODUCTION

This training course is being developed as part of the Environmental Protection Agency’s
(EPA) overall effort to work with Tribes to strengthen public health and environmental
protection in Indian Country. On July 15, 1994, Administrator Carol M. Browner issued the
Tribal Operations Action Memorandum which called for implementation of specific actions to
improve EPA’s Indian program, including training for EPA staff and managers on Tribal
matters. Administrator Browner stated:

It is important that EPA employees have the necessary sensitivity, knowledge, and
understanding of Indian affairs to facilitate communication between EPA and Tribal
representatives. The American Indian Environmental Office . . . will promote and
coordinate training on Indian issues for Agency managers and staff.

The initial draft of the training materials was developed by Kickingbird Associates with
input from an Agency workgroup led by Caren Rothstein of the American Indian Environmental
Office (AIEO) and contract support provided by the Office of Policy, Planning, and Evaluation.
The general purpose of the training is to assist EPA staff and managers in implementing the EPA
Policy for the Administration of Environmental Programs on Indian Reservations (EPA Indian
Policy). Specifically, the training is intended to provide adequate knowledge about Indian issues
for EPA employees to work effectively with Native American Tribes and Alaska Natives. The
course is designed for delivery by EPA staff who have experience working in EPA’s Indian
Program. The target audience is EPA management and staff in Washington, D.C. and the
Regions whose work may either call upon them to work with Tribes or affect Tribal resources
and environmental management programs.

The course will be offered as a pilot during the first year in order to evaluate the
effectiveness of the interim final training materials. The American Indian Environmental Office
(AIEO) intends to revise the training materials after this initial year. During this first year,
comments on the materials should be faxed or mailed to Caren Rothstein, AIEO Training
Coordinator. Fax number: (202) 260-7509. Mail code: AIEO (4104).
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CHAPTER ONE
OVERVIEW OF NATIVE AMERICAN COMMUNITIES AND CULTURES

L Native Americans and Tribes Generally

Indian Nations hold a unique position in the United States. Throughout the history of the
United States, the relationship between the federal and Tribal governments has been a
“government-to-government” relationship. Tribes are recognized as sovereign entities, capable
of self-government, while holding a dependent status within the federal powers of the United
States.! As a result, Native Americans hold unique legal rights, not derived from race or
ethnicity, but instead through their membership with, and ancestry from, federally recognized
Tribes.2

Native Americans are comprised of Indians, Native Alaskans, and Native Hawaiians. The
terms Native American, American Indian, and Indigenous Peoples, however, are commonly used
interchangeably to refer to the people, cultures, and communities of the first Americans,
including Alaska Natives and Native Hawaiians. However, in addition to their common use, the
terms Indian and Tribe also have specified legal definitions. The term “Indian” is used
throughout relevant sections of Title 25 of the United States Code, including those located in
sections 461, 462, 463, 464, 465, 466, to 470, 471 to 473, 475, 476 to 478 and 479, and includes
all persons of Indian descent who are members of any recognized Indian tribe now under Federal
jurisdiction and all persons who are descendants of such members who were, on June 1, 1934,
residing within the present boundaries of any Indian reservation, and includes all other persons
of one-half or more Indian blood. For the purposes of said sections, Eskimos and other
aboriginal peoples of Alaska are also considered Indians. The term "tribe" refers to any Indian
tribe, organized band, pueblos, or the Indians residing on one reservation.

From the statutory definition, one can see that much of the definition relies on how
individual Tribes define membership. As part of their sovereign powers, Tribes have the power
to determine their own members. Most Tribes have a percentage blood quantum that they
require for individuals to be enrolled as Tribal members. The percentage of blood ranges from
1/32 (Citizen Band Potawatomie) to the more typical 1/4 degree blood. Some Tribes however,
use descendance, instead of blood quantum, as the criteria for membership. Generally this
requirement is met by individuals who can show direct descendence from a family member who
was listed on a specified previous membership role.

1Strickland, [Draft] “Native American Law,” Oxford Companion to the United States Supreme Court, 1; see
also, Worcester v. Georgia, 31 U.S.. (6 Pet.) 515 (1832); Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1; lohnson v.
M’intosh, 211 U.S. (8 Wheat.) 543 (1823).

2Strickland, see note 1.
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Examples of Tribal Membership Criteria

Membership in the Jicarilla Apache Tribe shall extend to: a) all persons of Indian blood
whose names appear on the official per capita-dividend roll of the Jicarilla Apache Tribe
on December 15, 1968, b) all persons of three-eighths or more Jicarilla Apache Indian
blood born from and after December 15, 1968 whose mother or father is a member of the
Jicarilla Apache Tribe.?

Article II, Section 1 of the 1969 Prior Lake Sioux Constitution defines the "members" of
the Community as (1) those members whose names appeared on the 1969 census roll of
residents of the Mdewakanton Sioux Prior Lake Reservation; (2) all children of at least
one-fourth (1/4) degree Mdewakanton Sioux Indian blood born to an enrolled member of
the Community; and (3) all descendants of at least one-fourth (1/4) degree Mdewakanton
Sioux Indian blood who can trace their blood relationship to Mdewakanton Sioux Indians
who resided in Minnesota on May 20, 1886, Provided they are found qualified by the
Community's governing body and are not enrolled as members in another tribe or band of
Indians.

IL. Federally-Recognized Tribes and Their Governments

Throughout history, Indian nations have been recognized as sovereign governments.
When the Europeans came to America, there were hundreds of organized Tribes, bands and
groups with functioning social, political and cultural institutions in what is now the continental
United States. Like the many separate countries of Europe, these Tribes, although sharing the
same continent, had different languages, customs, traditions, and forms of government. These
native governments recognized their mutual sovereignty by negotiating treaties and forming
confederacies and military alliances with each other. It is, therefore, no wonder that the
European nations of Spain, France, England, and Holland likewise entered into treaties with
various Tribes. And when the United States of America was formed, it, too, entered into treaties
with the various Tribes.

Today, there exist over 550 Federally-recognized Tribes. These Tribes have retained
many of their sovereign governmental powers. Perhaps the best summary of Tribal powers may
be found in the Handbook of Federal Indian Law where it states that Native American
governmental power relies upon three main principles:

1. [A]n Indian tribe possesses, in the first instance, all the powers of any sovereign state.

2. [Clonquest renders the tribe subject to the legislative power of the United States and,
in substance terminates the external powers of sovereignty of the tribe, for example, its

3Article III, Section I, Revised Constitution of the Jicarilla Apache Tribe

3 Interim Final - August 1996



power to enter into treaties with foreign nations, but does not by itself affect the internal
sovereignty of the tribe.

3. [T}hese powers are subject to qualification by treaties and by express legislation of
Congress. Save as expressly qualified, full powers of internal sovereignty are vested in
Indian tribes and in their duly constituted organs of government.*

According to the Handbook, the considerations which, singly or jointly, have been
particularly relied upon in reaching the conclusion that a group constitutes a “tribe” or “band”

have been:
1. That the group has had treaty relations with the United States.
2. That the group has been denominated a tribe by act of Congress or Executive Order.

3. That the group has been treated as having collective rights in Tribal lands or funds,
even though not expressly designated a tribe.

4. That the group has been treated as a tribe or band by other Indian tribes.

5. That the group has exercised political authority over its mémbers, through a Tribal
council or other governmental forms.

Other factors considered, though not conclusive, are the existence of special appropriation items
for the group and the social solidarity of the group.’

Alaska Natives

The approximately 226 Alaska Native Tribal governments recognized by the Bureau of
Indian Affairs have the same political status with the Federal government as the continental
Tribes. They also have social and political organizations fairly similar to those of the Tribes of
the lower 48. They are sovereign entities with all the attendant inherent powers and, they
receive a variety of federal services.

One historic difference between Alaska Natives and Tribes of the lower 48 is that the
reservation system was used far less in Alaska. The sovereign Alaska Native Tribal
governments include those organized under the Indian Reorganization Act of 1934, and those
that have remained traditional, typically having been recognized by the federal government.

4Cohen, Handbook of Federal Indian Law 241- 42 (1982).
5Cohen, Handbook of Federal Indian Law 271 (1988).
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In 1971, Congress passed legislation extinguishing the aboriginal title held by the Alaska
Natives collectively and provided compensation for it through the Alaska Native Claims
Settlement Act. This Act did not diminish their political relationship with the federal
government. Since the passage of the Act, however, some people confuse the sovereign Tribal
governments with the regional and native village corporations established under the Act. This
confusion results from the difficulty of keeping politics separate from economics. The
Settlement Act extinguished the aboriginal title, but did not eliminate the sovereign status of the
original Tribal governments. The Act reserved fee title to 44 million acres of land for
management by the regional and village corporations and paid $962,550,000 to the same
corporations in compensation for the rest of the lands that were taken by the United States and
the State of Alaska. -

Twelve regional State-chartered corporations received subsurface rights to land held by
the more numerous native village State-chartered corporations. The Alaska Natives are the
shareholders in both types of corporations. Although natives are included in Tribal
governments, councils, and village and regional corporations, only the first two are capable of
exercising residual sovereign powers.

A. A Variety of Self-Governance

Although, in some cases, the modern Tribal governmental systems differ from the
traditional governmental initiations and forms; the rich cultural heritage of Indian Nations,
which includes a governmental tradition, have left their imprint on the present day workings of
Tribal government. Demonstrating a wide degree of diversity, most Tribal governments
combine traditional features with western forms.

Tribal governments are like national governments in that they are sovereign, they assert
jurisdiction over their people and land, they own land, and have at the heart of their mission,
meeting the needs of their people. Tribal governments are also like State and local governments
in that they administer many federal programs. Tribal governments can also be said to operate
like a business in that they manage resources, products, and services for profit.

The traditional way in which Tribal government has been viewed is as a public body with
responsibility and obligations to Tribal members, with concern for their economic and social
well-being. In another sense, however, the Tribal government may be considered a "quasi-
corporation." According to this view, the Tribal councils are responsible for the investment of
Tribal resources, for managing those resources for the betterment of Tribal members, and for
ensuring that long-term obligations to Tribal members can be fulfilled.

B. Constitutions and the Source of Tribal Powers

Like many other nations, many Tribal governments operate under constitutions which
generally define the source and nature of the government's sovereignty, and the form and
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structure of the government. In addition, they spell out the specific sovereign powers that the
government may exercise.

Constitutions may be written or unwritten. The Santo Domingo Pueblo government, for
example, has been operating under the same unwritten constitution for centuries. On the other
hand, the Lummi Indians of Washington adopted a new written constitution in 1970. Some
Indian Nations have adopted written constitutions that primarily describe their traditional forms
of government. Such are the constitutions of the Seneca of New York or the Muscogee (Creek)
or Choctaw of Oklahoma. Other Indian Nations have written constitutions, which describe
essentially western forms of government. Many of the Indian Tribes that adopted such
constitutions did so in response to external pressures to develop more Western-style
governments in order to secure governmental recognition and needed financial assistance. Often
this was done under the guidance and pressure of the United States Government. Most of these
constitutions are a byproduct of the Indian Reorganization Act of 1934.

C. Forms and Structure of Tribal Governments

Consistent with their traditional pasts, many contemporary Indian Nations have
democratic governments which have combined aspects of their traditional styles and institutions
with common western forms. Some, like the Pueblos of New Mexico maintain theocratic forms
of Government. Others, like the Gila River Indian Community resemble most closely
parliamentary systems in which the legislative and executive functions are interrelated. Still
others like the Navajos and some of the Five Civilized Tribes have a governmental organization
which operates through a system of separate Tribal councils, Tribal executives, and Tribal
courts.

The structures of Tribal governments have developed in response to the same kinds of
factors that affect the development of any government. Population size, land base, and
economic and political considerations all have had a great impact on the structure and operation
of contemporary Indian governments. For example, an Indian Nation with a relatively small
population, such as the Kiowa of Oklahoma and the Crow of Montana, may have a Tribal
council comprised of all members of the Tribe. Those with vast land areas like the Navajos,
Gila River Pima-Maricopa and the T'Ohono O'Odham (formerly Papago) may have well-
developed local district governments as well as strong central governments.

It is not uncommon to hear modern Tribal governments being referred to as "traditional"
or "non-traditional" or "progressive." It is difficult to make simple generalizations about the
differences between these in a contemporary setting. Basically, however, traditional Tribal
governments are those where the political leaders are selected by clans, family trees, or religious
laws. These leaders, who in some Tribes serve for life, are usually chosen by consensus rather
than through elections. Non-traditional governments, on the other hand, generally choose their
political leaders through democratic elections.

While few strictly traditional Tribal governments exist today, many so-called non-
traditional governments have maintained an informal network of traditional leaders. These
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traditional leaders in many cases still exert a great deal of influence on both the social and
political affairs of an Indian Nation.

D. Tribal Statistics

The federal government recognizes 561 Indian Tribes, including Alaska Native Tribes.®
These federally-recognized Tribes constitute an American Indian and Alaska Native population
of over 1 million and a land base of over to 54 million acres.” In addition to the population
specifically identified with an individual Tribe, over another 1 million Native Americans live
outside of Indian Country. Also, approximately 150,000 Native Hawaiians live in Hawaii. The
map on the next page shows the location of the federally-recognized Indian Tribes, including
Alaskan Natives.

IIl. Non-Federally Recognized and State Recognized Tribes

It is estimated that hundreds of non-recognized Tribes and State-recognized Tribes also
exist. Many of these tribes never had a formal relationship with the United States government.
Others, however, once had such a relationship, but the United States government has since
terminated that relationship and not re-recognized those tribes.

A unique aspect of the federal Indian trust relationship is the power of the trustee,
Congress, to unilaterally modify its responsibility toward the beneficiary, the Native Americans.
After World War II, a desire to assimilate Native Americans into the mainstream of the
American population gained support in Congress and numerous bills were passed "terminating"
Tribes from the protection of the United States. Termination was viewed as "freeing" the
Native Americans from their dependent status and opening the reservation doors to prosperity.
In reality, however, the by-products of this "freedom" were disastrous to the Tribes. Their land,
no longer having trust status and attendant protections, was often broken up and sold and federal
services ended. The federal government has repudiated the termination policy by resuming trust
relationships with some Tribes and by passing the Indian Self-Determination and Education
Assistance Act of 1975,

In most instances, non-recognized Tribes are ineligible for Federal aid designated for
Indian tribes. Non-recognized tribes, however, may be eligible for other sources of federal
funding, such as EPA environmental justice grants.

¢ EPA American Indian Environmental Office data used for calculating the funding formula for the General
Assistance Program Grants.

7 See footnote 6.
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State-Recognized Tribes

A number of States, such as Virginia, have formally recognized Indian Tribes who reside
within the boundaries of the State. While this recognition does not convey any legal rights under
federal Indian law, it often acknowledges unique legal rights retained by or conveyed to the
Tribe(s) within State law. Often these Tribes have retained and/or obtained a land base set aside
under State law for the Tribe’s use and occupancy. These State-recognized Indian reserves are
similar under State law to federal Indian reservations that have been reserved for federally-
recognized Tribes under federal Indian law.

A number of these Tribes, as with other non-federally recognized Tribes, have been
trying to gain federal recognition either through the Bureau of Indian Affairs recognition process
or Congressional legislation. In the past several years, the federal government has been trying to
reach out to non-federally recognized Tribes and in 1994 the White House met with a number of
Tribal leaders from State-recognized Tribes and urban Indian communities.

IV. Native Hawaiians

The federal government does not recognize a “government-to-government” relationship
with the Native Hawaiians, and thus, Native Hawaiians are not recognized as being members of
a sovereign Tribal government. Native Hawaiians were first acknowledged as "Native
Americans" in the Native American Programs Act of 1974 which defined them as "any
individual any of whose ancestors were natives of the area which consists of the Hawaiian
Islands prior to 1778." The approximately 150,000 Native Hawaiians have maintained a distinct
long-standing cultural identity.

Subsequent to the 1974 Act, a private, non-profit corporation for Native Hawaiians was
created in Hawaii to further native economic and social self-sufficiency. Funding through the
Native American Programs Act goes toward education, economic development, health and
native rights concerns. The Native Hawaiian Legal Corporation (NHLC) has also received
Federal grants to study the legal feasibility of a trust relationship with the Federal government.
Areas such as the formal "recognition" of Hawaiian people as Native Americans, reparations for
uncompensated taking of land and acquisition of surplus Federal lands are some of the group's
priorities. Because the Hawaiian government had treaties with the United States prior to the
overthrow of the Hawaiian monarchy and annexation in the 1890's, NHLC feels that Native
Hawaiians are also the rightful beneficiaries of the trust responsibility.

V. Native American Population/Communities Qutside of Indian Country

Many members of non-recognized and terminated Tribes fall into this group. Some
Native Americans live in urban and rural off-reservation areas as a direct and indirect result of
other federal policies. A significant percentage of the United States Native American population
lives outside of Indian country. Although a few recent federal programs serve as out-reach to
Indian populations away from Indian country, their political status is not that distinguishable
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from other American citizens. While the EPA encourages Tribal governments to assume
primacy for the implementation of federal environmental programs for Indian country,
environmental protection for Native American populations living outside of Indian country is
generally provided for by EPA or State programs

VL  Understanding Native Americans
A. Native Americans are not a Homogeneous Group

It is a common notion among those unfamiliar with American Indian Nations and people
to think of Indians as a single group of people operating under a single government and sharing
languages, customs, and religion. This could not be further from the truth. Today over 550
federally recognized Tribal governments are meeting the needs of their people through systems
which generally combine traditional Tribal forms with standard American forms of government.
While there are certainly regional and even nation-wide similarities among Indian governmental
forms, it is a wise idea to take a cue from the names many Indian Nations give themselves, many
of which can be translated into English as meaning, “the people” or “the principal people.”--and
to consider each Tribal government as a distinct sovereign entity exercising sovereign powers to
meet the present and future needs of its people. There are still at least 150 extant native
languages spoken in Tribal communities. Tribes can be distinguished from each other by virtue
of land holdings, as well. Land bases of Tribes range from 15,662,413 acres of the Navajo to
the one acre Nooksak reservation. Also, each Tribe’s political and economic history is unique.

B. Indian Tribes Have Maintained Significant Governmental Powers

Modern Tribal governmental systems are powerful, complex, and detailed. A concise
summary of Tribal powers was stated by the United States Supreme Court recently as that which
“[is] needed to control [the Tribes’] own internal relations, and [to] preserve their unique
customs and social order.”® Tribal governments, quite simply, govern the internal affairs of the
Tribe. Tribal governments make laws, adjudicate, and enforce. Most offer a vast array of social
services, including Indian child welfare and Indian family counseling programs. The
governmental system may run and manage Tribal police forces, food distribution programs,
Indian school systems, and housing services. Tribal court systems are equally powerful, having
the power to affect freedom, child custody, torts, contracts, property rights, and marriage.’
James M. Jannetta notes in “Reciprocity Between State and Tribal Legal Systems,” that

Tribes today exercise extensive governmental authority over their reservations, including
considerable civil authority over non-Indians. Tribal courts form a nationwide web of

®Duro v_Reina, 110 U.S. 2053, 2055 (1990). See also, United States v. Wheeler, 435 U.S. 313 (1978).

Shannon, Tribal Court Advocacy, 1988 Michigan Bar J. 377, 381.
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courts with jurisdiction over more than half a million persons, and the many millions
more that pass through reservations annually.'®

C. Unique Federal Status of Tribal Members

Native American Tribes hold a unique position in the United States. Throughout the
history of the United States, the relationship between the United States and Native American
Tribes has been a “government-to-government” relationship. The Tribes are recognized as
sovereign entities, capable of self-government, while holding a dependent status within the
federal powers of the United States.!' As a result, American Indians hold legal rights, not
derived from race or ethnicity, but instead through their membership with, and ancestry from,
federally recognized Tribes."

D. Native Americans Pay Federal Taxes

‘In ordinary affairs, as a U.S. citizen, Indians pay taxes. As we have seen from looking at
the treaties, when Tribes reserved lands and property, the U.S. often promised that they would
not have to pay taxes on revenue generated from land held in trust. This is generally true today,
which means that, in certain circumstances, Tribes and individual Indians do not pay income
taxes to the federal government on sale of land, resources, livestock and agricultural products
generated from trust land. However, if they work for Tribal government, or off the reservation,
in most instances, they pay taxes like anyone else to both the federal government and the States.

It is important to note, that as sovereign governments, Tribes have the power to tax, and
as a result, just like federal, State and local governments, many Tribes levy taxes on sales of
goods and services. They often use this revenue to support the operation of government and
meet the needs of their own communities rather than relying on other jurisdictions.

E. Tribes Receive Services from the Federal Government

Services are part of a historical and political relationship between the federal government
and Tribes. Services are meant to preserve and enhance the health and welfare of the Tribe.
Among other things, Indians gave up nearly 2 billion acres of land and immeasurable natural
resources. The money or "per capita" payments you may hear about frequently refers to interest
paid on trust funds managed by the Department of the Interior. At other times, it refers to claims
payments from the U.S. government serving as compensation for the unfair prices paid to
Indians for devalued land and resources in the past.

1%Jannetta, Reciprocity Between State and Tribal Legal Systems, Michigan Bar Journal, 400,401, May 1992.
UStrickland, [Draft]"Native American Law,” Oxford Companion To The United States Supreme Court, 1.

12gee footnote 12.
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VII. Understanding Native American Cultures

A sensitivity to the importance and uniqueness of each Tribe’s culture is critical for those
working with Tribes to develop and implement environmental protection programs in Indian
country. Several points are critical to consider while attempting to gain an understanding of
Tribal culture.

1. Although there may be common themes between various Tribes’ cultures, generally
each Tribe has a unique set of cultural beliefs and values.

2. Non-Indians working with Tribes generally will learn Tribal culture more effectively
from the Tribes themselves.

3. Understanding Tribal culture requires patience and sensitivity.

4. Sensitivity and respect for Tribal culture is critical for effective working relationships
that can lead to strong environmental protection programs.

A. The Impact of Western Expansion

Much has changed in the manner and form of Tribal government operation since the
arrival of western European institutions on the American continent. Some of the change has
been evolutionary, produced by the Tribes themselves; the greater change, however, was the
result of direct and indirect actions by the United States government. At their present level of
development, few Tribal institutions correspond to traditional forms or styles. What forms of
government Indian Tribes would have developed to meet the demands of the changing centuries
without the persuasive presence of the federal government is not known, and can only be
speculated upon.

In the first several years of contact Tribes were for the most part able to retain their
traditional governing forms. These were highly diversified, ranging from the sophisticated
confederacy of the Iroquois, a precursor of the United States federal system, to informal systems
of communal consensus. To characterize all Tribal governments by any single generalization is
factually misleading. Several general observations about Indian systems of governments, in
contrast to western systems, however, are pertinent.

Indian Tribes and societies generally did not consider private property as central to a
government's relationship to citizens, as did most western governments. Communal property
concepts are far more prevalent in Tribal societies than are individual property concepts. Rather
than the representative styles typical of western governments, Tribal societies were often
governed by communal systems of chiefs and elders. Leadership was often earned by
performance or acknowledgment and rested upon consensus and theological grounds for
exercise. Many different systems existed for resolving disputes and maintaining order. Some
Tribes had warrior societies which functioned as enforcement mechanisms; other Tribes utilized
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community pressure to enforce norms. Scorn is said to have been an extremely effective method
of enforcement. Imprisonment was unknown, and restitution, banishment, and death were the
major punishments.

The turn of the century saw a great decline of the traditional Tribal governments.
Removal, continuous war, and the reservation era significantly affected many Tribes.
Traditional food supplies were greatly diminished. Tribes were placed at the mercy of the
United States government. This was particularly true for the Plains and nomadic Tribes whose
traditional way of life was drastically altered, who were most directly affected by the great
influx of non-Indian settlers and the Indian wars, and who were often most subjected to
regulations. It was probably less true of the non-nomadic Tribes who remained in their
traditional grounds and continued to survive through the same enterprise and the same cultural
setting which had always sustained them.

B. Differences between Native American and Western Styles and Values
Panel discussion (Trainees are strongly encouraged to take notes). Please see handout.
C. Attitudes Towards the Environment

It is difficult to generalize about environmental attitudes of the various Tribal
governments. Larry Merculieff, City Manager of the City of St. Paul, St. Paul Island, Alaska,
however, made some interesting observations at a 1994 symposium on the topic of "establishing
Rapport Between Indigenous Coastal Cultures and the Western Scientific Community.“
Although these observations deal with Alaskan cultures, the thoughts may be relevant to dealing
with many other Native people.

“ I don’t want to belabor a point, nor do I wish to convey the impression that indigenous
knowledge is better than science...however, I'd like to make three salient points on this
issue. One, until institutions and professions in the industrialized societies make it safe
and acceptable to recognize indigenous knowledge and experience, we will never create a
functional bridge between these different worlds and native world views will continue to
be marginalized.

Two, by not acknowledging indigenous knowledge and experience such knowledge,
experience, ways of life, and culture are unwittingly being eroded and destroyed in
countless subtle but significant ways.

The third point is perhaps the most salient. Because of the innumerable subtle ways in
which cultures are eroded and destroyed, the world is rapidly becoming a monoculture in
terms of agricultural systems, energy use, clothing, education, science, economics,
mathematics, and ways of knowing. Our world views are narrowing at a frightening
pace. Native Americans value their traditions, their culture, and see self-governance as a
way to secure their future.”
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VIII. Tribal/State Relations

Tribal/State relationships and jurisdictional issues are often complex. In a discussion
regarding the federal trust responsibility as well as the Tribal/State relationship, the Handbook
on Federal Indian Law noted that:

One of the most famous statements explanatory of the limitations upon state power in
this field is the statement in United States v. Kagama [118 U.S. 375 (1886)], that [Tribes]
owe no allegiance to the States, and receive from them no protection. Because of the
local ill feeling, the people of the States where they are found are often their deadliest
enemies. From their very weakness and helplessness, so largely due to the course of
dealing of the Federal Government with them, and the treaties in which it has been
promised, there arises the duty of protections, and with it the power. This has always
been recognized by the Executive and by Congress, and by this court, whenever the
question has arisen.

Despite jurisdictional differences however, it is important to note that agreements and
cooperative partnerships between States and Tribes can (and have) been reached. For example,
in the 1994 National Indian Policy Center Survey of Tribal Water Quality, it was noted:

We know of several Tribal-State agreements that avoid the jurisdiction issue altogether,
while providing for information sharing, common regulatory standards and procedures,
joint inspections, cross-depulization of environmental enforcement officials, prior notice
and opportunity to comment on proposed permits, and a variety of other procedures that
address the interests of both parties and enhance environmental protection.'?

13Gover, Stetson and Williams. National Indian Policy Center, Washington, D.C., September, 1994.
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IX. Selected National/Regional Indian Organizhtions

In order to maximize limited Tribal resources and to ensure effective networks for
communication and dissemination of information, many tribes have joined together to form
inter-tribal consortia or national tribally-controlled organizations. In addition to these Tribal
organizations, a number of indigenous grassroots organizations have also been formed around
various topics throughout Indian Country. These organizations, while not a substitute for direct
Tribal consultation and communication, are a valuable resource for public comments and
feedback on Agency actions and for disseminating information. More than 150 tribal and
indigenous grassroots organizations exist through out the country that address environmental and
natural resource issues. Below is an illustrative selection of some of these organizations. For
information and contacts for additional organizations, please contact the American Indian
Environmental Office at (202) 260-7939.

National Congress of American Indians: The National Congress of American Indians (NCAI),
founded in 1944, is the oldest, largest, and most representative national Indian organization,
serving more than three quarters of the American Indian and Alaska Native population. NCAI is
organized as a representative congress of consensus on national priority issues. NCAI issues and
activities include, protection of Indian cultural resources and religious freedom, promotion of
Indian economic opportunity, and support of environmental protection and natural resources.
Over the past few years, NCAI has passed numerous resolutions supporting various
environmental issues. (202) 466-7767

National Tribal Environmental Council: The National Tribal Environmental Council (NTEC)
was formed in 1992 and is a membership organization dedicated to working with and assisting
Tribes in the protection and preservation of the reservation environment. NTEC is open to
membership to federally recognized Indian tribes and currently has 82 member Tribes from the
continental United States and Alaska. NTEC services include, environmental technical support,
newsletters, updates and federal regulatory and legislative summaries, workshops on specific
environmental issues, resource clearinghouse and reference library, and intergovernmental
cooperation. (505) 242-2175

United South and Eastern Tribes: The United South and Eastern Tribes (USET) is an
intertribal organization comprised of 23 federally-recognized Tribes. The primary goals and
objectives of USET include the promotion of Tribal health, safety, welfare, education, economic
development, and employment opportunities and the preservation of cultural and natural

resources. ) ooy 9TRIBES
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Arizona Inter-Tribal Council: The Arizona Indian Tribes incorporated in 1975 to form the
Inter Tribal Council of Arizona (ITCA). Today, after seventeen years of operation, 19 federally
recognized Arizona Indian Tribes belong to ITCA. Representatives serving on the Association
consist of the highest elected official of each Tribe. ITCA'’s staff of 32, currently implements
over eighteen projects, fulfilling their members goals of ensuring self-determination of Arizona
Tribes through their participation in the development of policies and programs which affect their
lives.

Northwest Indian Fisheries Commission: The Tribes of the Northwest established the
Northwest Indian Fish Commission in 1974 to help them coordinate orderly fisheries and to
provide members Tribes a single, unified voice on fisheries related issues. The Commission
employes about 50 full time people in provide informational and educational services, fishery
management, planning, and enhancement support, environmental coordination, and quantitative
and technical services. (360) 438-1180.

Columbia River Inter-Tribal Fish Commission: The Columbia River Inter-Tribal Fish
Commission (CRITFC) was created in 1977 to coordinate the management and protection of the
Tribes’ treaty fishery resource and to implement the Tribes’ fishery policies and objectives in the
Columbia Basin. The governing body of CRITFC, the Commission, consists of the Fish and
Wildlife Committees of each Tribe. The CRITFC staff consists of primarily of biologists,
attorneys, and other professionals who provide legal and technical assistance to the Tribes on
issues relating to protection, enhancement, and sustainable use of the fishery resources in the
Columbia River Basin. (503) 238-0667.

Great Lakes Indian Fish and Wildlife Commission: The Great Lakes Indian Fish and
Wildlife Commission (GLIFWC), provides technical assistance to its 11 member Tribes in the
conservation and management of fish, wildlife, and other natural resources throughout the Great
Lakes region, thereby insuring access to traditional pursuits of the Chippewa people. During
1995, GLIFWC employed approximately 70 full-time and 125 part-time or temporary staff.

Wisconsin Tribal Environmental Committee: The Wisconsin Tribal Environmental
Committee (WisTEC) is an intertribal consortia consisting of the 11 Tribes located within the
exterior boundaries of the State of Wisconsin. WisTEC services include the management of an
EPA Environmental Justice grant to assist its member Tribes in the development of their
environmental capacity through technical assistance and intergovernmental cooperation.

Native American Rights Fund: The Native American Rights Fund (NARF) was formed in
1970 to provide top-quality legal representation to Tribes regardless of their ability to pay. Over
the last 26 years, NARF has represented over 189 Tribes and its work has included the areas of,
Tribal preservation, protection of Tribal natural resources, promotion of human rights, and
development in Indian Law. (303) 447-8760.
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Indigenous Environmental Network: The Indigenous Environmental Network (IEN) is
governed by a National Council of Indigenous grassroots organizations and individuals. The
services provided by the IEN National Office include, a national clearinghouse on environmental
issues, a resource and referral network for technical information and fact sheets,
national/regional/local education on grassroots organizing, training, and strategy development,
annual conference planning and development, and information dissemination on indigenous
grassroots environmental groups and Tribal government environmental programs.

(218) 751-4967.

American Indian Science and Engineering Society: The American Indian Science and
Engineering Society (AISES) is a private, nonprofit organization which nurtures building of
community by bridging science and technology with traditional native values. EPA has a
partnership with AISES known as Tribal Lands Environmental Science Scholarship Program,
through which the Agency provides educational opportunities to Native American students.
(303) 939-0023.
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CHAPTER TWO
OVERVIEW OF FEDERAL INDIAN LAW AND POLICY

L Definitions of Common Vernacular

Specialized areas of study often have their own special words or terminology or "terms
of art" which are generally understood in that field. At times, the field of study will take
ordinary words and give them special meaning. This practice also occurs in the field of Indian
affairs. The public curiosity about Indian affairs has resulted in a general familiarity with the
terms of art. Many of the terms and their meanings are obvious. They have appeared in print or
film or radio or television for years. Following are a few of the terms that are relevant to the
issues of land and the Tribal-federal government relationship.

A. Indian Country

The term “Indian Country” is often confused with the term, “Indian Reservation.” An
Indian reservation is simply land, set aside for a Tribe or Tribes. Indian country, on the other
hand, is a significant legal term.

[T]he term “Indian Country”, as used in this chapter, means (a) all land within the limits
of any Indian Reservation under the jurisdiction of the United States government,
notwithstanding the issuance of any patent, and, including rights-of-way running through
the reservation, (b) all dependent Indian communities within the borders of the United
States whether within the original or subsequently acquired territory thereof, and whether
within or without the limits of a State, and (d) all Indian allotments, the Indian titles to
which have not been extinguished, including rights-of-way running through the same.

Court cases have made clear that Indian trust lands also fall within the definition of
Indian country. Thus, Indian country includes Indian Reservations, dependent Indian
communities, Indian allotment lands, and trust lands.

Indian Country in Oklahoma

Indian country exists in Oklahoma, but whether formal reservations exist is still an
unsettled question. Generally, the lands of the Western Oklahoma Tribes are held in trust by the
United States government, while the lands of the Five Civilized Tribes!* of Eastern Oklahoma
were ceded by the United States to the Tribes in what was known as Indian Territory. The
Eastern Tribes did not acquire mere reservations on the public domain in a territory destined to
become a future state, but rather received land where Tribal governments could operate without
interference or competition by non-Indians and territorial or State governments. The lands were

14 The Cherokee, Choctaws, Chickasaws, Creeks, and Seminoles.
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ceded to the Tribes and, as stated in the treaty, the Tribes retained the power to pass “all such
laws as they may deem necessary for the government and protection of the persons and property
within their own county.””® Understanding this, the question of whether there are formal
reservations in Oklahoma may not be as relevant as once thought and the existence of Indian
country should set Oklahoma Tribes in virtually the same position as other Indian Tribes. The
Supreme Court has said that it is immaterial whether Congress designated a settlement of Indians
as a “colony” or “reservation” or whether the land is “trust land”, rather the test for Indian

country is:

Whether [the land] has been validly set apart for the use and occupancy of Indians as
such, under the superintendence of the government.'

The Supreme Court of Oklahoma has also recognized the existence of Indian country in
Oklahoma and its importance when it stated:

The touchstone for allocating authority among various governments has been the concept
of “Indian Country,” a legal term delineating the territorial boundaries of federal, state,
and Tribal jurisdiction. Historically, the conduct of Indians and interests in Indian
property within Indian Country have been matters of federal and Tribal concern.!’

A further indication that Oklahoma Tribes still retain governmental authority over lands in
Oklahoma 1s that the Eastern Tribes were exempted from the General Allotment Act and nothing
in subsequent allotments expressly conveyed the reserved rights away from the Tribes.
Furthermore, the Tenth Circuit has held that Congress did not intend or act to completely abolish
Tribal jurisdiction over Tribal lands, to divest federal government of its authority, or to permit
assertion of jurisdiction by Oklahoma'® and rejected the argument that these Tribal lands had
been disestablished.! Finally, the Supreme Court has recognized that “no part of the land
granted to [the Tribes] shall ever be embraced in any Territory or State.”?

Although some issues remain on how to effectively implement environmental programs
for Indian lands in Oklahoma and disputes over the extent of Tribal jurisdiction are still ongoing,
it is clear today that Oklahoma Tribes generally possess the same types of governmental

15 See, e.g. Treaty of New Enchota, December 29, 1835, 7 Stat. 478.

16 1LS. v. McGowan, 302 U.S. 535 (1938); See also, LS. v. John, 437 U.S. 634 (1978).

17 Ahboah v. Housing Authority of the Kiowa Tribe, 660 P.2d 625 (Ok. 1983).

1% Indian Country, UU.S A.v. Oklahoma Tax Commission, 829 F.2d 967 (10th Cir. 1987).
13Chickasaw Nation v. Oklahoma Tax Commission, 31 F.2d 964 (10th Cir. 1994).

29 Choctaw Nation v. Oklahoma, 397 U.S. 620, 635 (1970).
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authority as other federally-recognized Indian Tribes. This authority extends to regulatory
jurisdiction over Indian country in the same manner as other Tribes.

B. Reservations

The Royal Proclamation of 1763 had made clear that the lands of the Indian nations not
"ceded to or purchased by" the Crown were "reserved to Tribes...as their hunting grounds...."
Since the British colonial era, Tribes have reserved certain lands for their own use. In 1778 the
United States in their first treaty with an Indian government, the Treaty with the Delawares,
guaranteed that Indian Nation all the Tribal territory described in former treaties. Thus from the
very earliest days of Indian-white relationships, Tribal governments have been selling certain
lands to non-Indian governments while reserving the unsold lands for Tribal use.

In the United States the land the Tribal governments withheld from sale have been called
"Indian reservations" and in Canada they are called "Indian reserves." We see the same
terminology applied where other lands are withdrawn for special uses such as the military
reservations of the federal government. It is one of the types of land that is defined as Indian
country. EPA considers any lands validly set apart for the use of Tribes to be reservations. It is
the term most often applied when trying to describe Indian country.

C. Allotments

Various federal policies have been enacted throughout United States history which have
resulted in significant loss of Tribally-controlled lands. One example of this can be seen in the
establishment of reservations. Other examples can be found when various federal policies and
programs reduced the size of reservations. During the period of history in which assimilationist
policies were adopted by the federal government, significant loss of Tribally-controlled lands
also occurred through the creation of “allotments.”

Within the allotment system, the reservations of affected Tribes were divided into
individual parcels called allotments. Each member of affected Tribes was allotted a homestead
of 160 acres (the actual acreage might vary) which, in many instances, Tribal members were
meant to farm. The allotment system was utilized as an assimilation tool, and it was believed
that by discouraging or disallowing the traditional “communal” type of land use, privatization of
land ownership would force Tribal members to become quickly assimilated into the non-Indian
culture.

Privatization of land, through the allotment system, resulted in Tribal members being
taxed for the land for the first time. Since most Tribal cultures did not utilize cash within their
economic cultures, it was reasoned that Tribal members residing on privatized land-bases, in an
effort to pay their taxes, would be encouraged to become farmers, engage in private businesses,
etc.

When the reservations were divided this way the major part of the reservation remained
undivided. This area was declared surplus to Indian needs and sold to non-Indian farmers. The
allotments to the individual Indians were held in trust by the United States government like the
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Tribal lands with a promise to turn them over to the Indian in fee simple at the end of a set term
such as 21 or 25 years. During the trust period the lands were not subject to federal or State
taxes. After this time, huge amounts of allotment lands were lost for nonpayment of taxes, and
more lands were sold to non-Indians in an effort to raise money to pay taxes on remaining lands.
After 1934 the tax free status was extended indefinitely.

D, Fee Lands

In the property law of the United States, it is possible to hold several different types of
interests in land or real property. If a person holds or own lands in fee simple this means that he
has unqualified ownership in the land and, within the limits of the law, has the power to utilize
the land as he pleases. This fee simple ownership is described as legal title. Fee simple land
must be distinguished from Trust land. Both fee simple and Trust land can exist within a
reservation.

E. Trust Lands

Significant portions of Indian land are held in trust for the Indian Tribes by the federal
government. Within these trust lands, Indians were said to hold the beneficial title and the
United States held the fee simple title. These lands are sometimes referred to as trust lands.

As trustee, the United States is obligated to use its integrity and ability to look after the
best interests of the Tribal members. Part of the protection provided by the trust relationship
includes protecting the land interests of the Tribes. In many instances, the federal government
also remains the trustee for allotted lands. In purchasing land from the Indian Tribes through
use of the Treaties, the U.S. government committed itself to providing certain services to the
Indians as part of the payment for the land. Depending on the particular arrangements, these
services sometimes included support for Tribal government, as well as education, social and
medical services. Trust obligations continue today.

F. Rancheria

The small land holdings that the Indians of California hold are now sometimes called
rancherias because of the historical background from the days of the occupation by the Spanish
and Mexican governments. The Spanish made their claim to California in 1542 but colonization
did not effectively begin until 1769 with the establishment of the mission San Diego de Alcala.
Spanish policy had placed Indians under the control of individuals in the encomienda system
who pledged military service to the crown, instruction in Christianity, protection to the Indians,
and maintenance of the Church and the clergy. Under the reduction system, Indians were to be
placed in isolated missionary communities under the supervision of the clergy. The estates of
the nobility and the church were ranches or rancherias. In 1836, the missions were to be
secularized and the communities were to become Indian towns. When the United States acquired
California in the Mexican War (1846-48), the bands of Mission Indians had to face a new legal
system. The result was 18 treaties negotiated in 1853 which the Senate did not ratify.
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In an 1875 executive order, reservations were created and many of the Indians relocated there.
In 1890, the Mission Relief Act was passed to provide some additional lands to California
Indians. ‘

G. Dependent Indian Communities

The creation of “Indian Communities” were often a direct result of various
assimilationist policies and allotment programs of the federal government. At various points in
United States history, the federal government attempted to assimilate Tribal people into the non-
Indian society. Many of these attempts resulted in the loss of Tribal governmental power, loss of
significant Tribal land bases, and the forced privatization of many remaining lands. With Tribal
governmental power significantly diminished and remaining land bases divided into “allotments”
for privatization purposes, those Tribes affected by assimilationist policies were dramatically
changed. In many instances, Tribal members were often forced to live in fixed communities,
rather than in the traditionally scattered sites within the general Tribal jurisdictional area.
Sometimes, Tribal members were separated from the rest of their Tribe by significant areas of
land -- and in these instances, different bands of Indians ended up in the same community.

Many of these communities remain today and are considered to be a part of Indian Country.

The effects of assimilationist policies and enactment of allotment practices between 1887
and 1934 are reflected in the names which appear in the written constitutions that were adopted.
The traditional Tribal identity may appear in the name of the presently recognized Tribe, for
example, the Absentee-Shawnee Tribe of Indians of Oklahoma. The band and Tribal identity
may be expressed in the current name, for example, the Bad River Band of the Lake Superior
Tribe of Chippewa Indians of the Bad River Reservation. Or the Tribal government may have
included its community identity in the present name, for example, the Bay Mills Indian
Community of the Sault Ste. Marie Band of Chippewa Indians, Bay Mills reservation, Michigan;
the Covelo Indian Community of the Round Valley Reservation, California; and the Gila River
Pima-Maricopa Indian Community of the Gila River Indian Reservation of Arizona.

H.  Colony

The concept of “Indian colonies” was designed to promote assimilation of Tribal
members into the non-Indian society. It was believed that the Indian residents of these colonies
could find employment in the nearby non-Indian communities. Colonies were most often
established in Nevada and California to provide land where Indians could be permanently
located and build adequate housing. Colonies, like Indian communities, are often considered to
be “Indian country.” Examples of Indian Colonies are the following: Reno-Sparks Indian
Colony and Yerington Colony of Nevada, and the Elem Indian Colony in California. Reno-
Sparks Colony achieved some level of notoriety because the U.S. Supreme Court determined it
was a dependent Indian community in U.S. v. McGowan (1938).
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L. Ceded Territory ,

Many Tribes have retained treaty rights to hunt, fish, and gather other resources in off-
reservation territories which were once their own but which the Tribes ceded to the United States
in exchange for peace or protection. Like the treaties which guaranteed them, these rights are
part of the “supreme law of the land.” The federal government’s trust responsibility includes
protecting treaty rights whether on or off reservation. Although the exact nature of EPA’s trust
responsibility regarding a Tribe’s treaty right in ceded territory has never been defined by a
court, related case law suggests that, as a federal agency, EPA has some such duty. This duty
most likely includes an obligation that EPA and/or EPA-approved programs are implemented in
such a way as to protect Tribal treaty rights.

IL Indian Country: Changing Times and Federal Policies

Tribes have a complex relationship and history with the federal government. Indians and
the United States government have been involved in formal relations since the early years of the
republic. Early in the federal governments establishment, the US. dealt with Indians as
sovereign foreign powers with whom they entered into treaties. The position of Superintendent
of Indian Trade was established to regulate commerce between United States citizens and
Indians. To interfere in the internal affairs of the strong Indian governments would not have
been possible for the young nation.

As the United States grew in size and strength, its citizens demanded Indian lands and
resources. In 1824, an Office of Indian Affairs was established within the War Department. In
184